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DIGEST 

LAWYERS  REPORTS  ANNOTATED 


NEW   SEEIES,   VOLUMES    1-52. 


INTEMPERANCE. 

Opinion  evidence  as  to  intemperance  of  in- 
sured, see  Evidence,  1095. 

Sufficiency  of  evidence  of,  see  Evidence, 
2239. 

Of  insured,  provisions  as  to,  see  Insurance, 
103-106. 

Effect  of,  on  insurance,  see  Insubance,  349- 
352. 

See  also  Drunkenness. 


INTEMPERATE   PERSONS. 

Sale  of  liquor  to,  see  Intoxicating  Liquors, 

159. 
See  also  Drunkenness. 


INTENT. 

As  element  of  crime,  see  Adultery,  2; 
Assault  and  Battery,  3,  19,  22-25; 
Criminal  Law,  8-18;  Elections,  58; 
Embezzlement,  6;  Forgery,  10;  Homi- 
cide, 24-32,  41,  47;  INTOXICATING  Li- 
quors, 10.3;  Monopoly  and  Combina- 
tions, 4;  Pointing  Weapon. 

As  determining  question  whether  posses- 
sion was  adverse,  see  Adverse  Posses- 
sion, 13,  15. 

Sufficiency  of  exception  to  instruction  as 
to,  see  Appeal  and  Error,  333. 

Review  on  appeal  of  finding  as  to,  see  Ap- 
peal AND  Error,  976. 

Reversible  error  as  to  evidence  of,  see  Ap- 
peal AND  Error,  1237. 

To  remove  property  or  crops  from  leased 
premises  wliich  will  justifj'  attachment, 
see  Attachment,  3. 

Of  bankrupt  to  give  preference,  see  Bank- 
ruptcy, 68-70. 

Carrier's  duty  to  notify  passengers  of  in- 
tention to  return  to  station,  see  Car- 
riers, 173. 

Construing  contract  according  to,  see  Con- 
tracts, 346-351. 
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Effect  of,  to  mitigate  damages,  see  Dam- 
ages,  714. 

Sufficiency  of  evidence  of  intent  to  dedi- 
cate land  to  public  use,  see  Dedica- 
tion, 21. 

Intent  presumption  and  burden  of  proof  as 
to,  see  Appeal  and  Error,  461;  Evi- 
dence, II.  e,  5. 

Parol  evidence  as  to,  see  Evidence,  VI.  e. 

Evidence  as  to  generally,  see  Evidence,  XI. 
e. 

Admissibility  of  testator's  declarations  to 
show,  see  Evidence,  1439-1443. 

Sufficiency  of  evidence  to  show,  see  Evi- 
dence, 2145a,  2191,  2228-2235. 

Illegal  intent  of  prosecutor  as  affecting 
guilt  in  obtaining  money  by  false  pre- 
tenses, see  False  Pretenses,  21. 

Of  one  making  false  representations,  see 
Fraud  and  Deceit,  IV. 

Of  parties  to  conveyance  in  fraud  of  cred- 
itors, see  Fraudulent  Conveyances, 
40. 

To  abandon  homestead,  see  Homestead,  37, 
38. 

Allegation  of,  in  indictment,  see  Indict- 
ment, ETC.,  II.  b. 

Proof  of  legislative  intent  not  to  require 
social  clubs  to  obtain  liquor  license, 
see  Intoxicating  Liquors,  121. 

To  abandon  logs,  see  Logs  and  IvOGGIng, 
6-8. 

Giving  effect  to,  in  construing  release,  see 
Release,  5,  6. 

Of  legislature  in  passage  of  statute,  see 
Statutes,  20,  193,  212-218. 

Of  one  infringing  trademark,  see  Trade- 
marks, 28. 

Necessity  of  fraudulent  intent  to  constitute 
unfair  competition,  see  Tradenames,  9. 

Sufficiency  of  compliance  with  request  for 
instruction  as  to,  see  Trial,  825. 

To  accept  goods  sold,  see  Trial,  851. 

Question  for  jury  as  to,  see  Trial,  II.  c,  5. 

Of  testator,  see  Conflict  of  Laws.  129, 
130:  Wills,  III.  especially  131-143. 

Right  of  interested  party  to  testify  as  to 
his  intent,  see  Witnesses,  12,  13. 
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INTENTIONAL  INJURIES;   INTEREST,  I.  a. 


INTENTIONAL    INJURIES. 

To  insured,  see  Insirance,  VI,  b,  5,  b. 


INTEREST. 


Lc:^ 


I.  When    recoverable,    1—45. 

a.  In   general;   on   contracts,    1— 

14. 

b.  On  dehts,  loans,  and  advances, 

15,    16. 

c.  As  damages;  on  amount  recov- 

ered as  damages,    17—25. 

d.  On        judgments;        verdicts; 

awards,   26-29. 

e.  On     legacies     and     annuities; 

claims    of    distributees,     30, 
31. 

f.  Liability    of    officer,     receiver, 

trustee,    or    personal    repre- 
sentative, 32—36. 

g.  Liability    of    state,    county    or 

municipality,  37—42. 
-iii.i>    ill.  Necessity    and    effect    of    de- 
-t  ■  c'!'        mand,  43—45. 
II.  Computation;    amount;    rate;    fre- 
quency of  payment,   46—56. 

a.  In  general,  46—53. 

b.  Rate,   54-56. 

III.  Compound  interest,  57. 

As  affecting  competency  of  witness,  see  Ap- 
peal AND  Error,  617. 

To  disqualify  juror,  see  Appeal  and  Error, 
1030. 

Prejudicial  instruction  as  to,  see  Appeal 
AND  Error,  1362. 

Evidence  to  sliow  interest  of  witnesses 
against  accused  on  prosecution  for  per- 
jury, see  Evidence,  1683. 

Relevancy  of  evidence  to  show  interest  of 
witness,  see  Evidence,  1683. 

Disqualification  of  judge  because  of,  see 
Judges,  8,  9,  16-19. 

Effect  of,  on  competency  of  jurors,  see  Jury, 
64-71. 

Ab  affecting  competency  of  witness,  see  Wit- 
nesses,  9-13,   59-66,   98. 

As  affecting  credibility  of  witness,  see  Wit- 
nesses, 208. 

Acceptance  of  payment  of  principal  as  bar 
to  subsequent  action  for  interest,  see 
Accord  and  Satisfaction,  ]-3,  5,  14. 

Statement  of  amount  of  principal  and  in- 
terest due  on  note  as  an  account  stated, 
see  Accounts,  5,  6. 

Insertion  of  interest  clause  in  note  after 
execution,  see  Alteration  of  Insthu- 

'  MENTS,  9. 

Charge  by  loan  associations,  see  Building 
AND  Loan  Associations,  III.  b. 

Sufficiency  of  consideration  to  support  agree- 
ment to  pay,  see  Contracts,  122. 

^Agreement  to  pay,  on  repurchase  by  cor- 
poration of  stock  sold,  see  Corpora- 
tions, 80. 

Liability  of  stockholders  for  interest  on 
corporate  debts,  see  Corporations,  327- 
330. 
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Duty  of  tenant  in  common  in  posscwi-ion  to 

pay,  see  Cotenancy,  14,  15. 
On  amount  due  public  contractor  for  time 
payment    has    been    delayed,   see   Dam- 
ages, 103. 
Construing  provision  for,  as  a  penalty,  sec 

Damages,  216. 
Effect  of  default  in  payment  of,  see  Bills 
AND  Notes,    172,   197;    Limitation   of 
Actions,  136-138. 
Default  in  payment  of  interest  on  moilgage, 
see  Limitation  of  Actions,  136-138; 
Mortgage,  VI.  b. 
Right  to,  on  capital  of  husband  invested  in 
his  iiiisinoss  in  division  of  community 
property  on  divorce,  see  Divorce  and 
Separation,    138-140. 
Effect  of  payment  of  interest  by  mortgagor 
on  mortgage  to  which  his  signature  was 
forged,  see  Estoppel,  79. 
Duty   of   assignor   to   show   that   he   is   en- 
titled to  interest  on  funds  kept  by  as- 
signee in  bank,  sec  Evidence,  514. 
Guaranty  of  payment  of,  see  Guaranty,  21, 

22. 
Liability   for   interest  on   appeal   by   insur- 
ance company  defending  action  by  em- 
ployee of  insured  for  injuries,  see  In- 
surance, 922. 
Merger  of  covenant  to  pay  interest  in  judg- 
ment for  principal  sum,  see  Judgment, 
96. 
Effect  of  payment  of,  to  interrupt  running 
of  limitations,  see  Limitation  of  Ac- 
tions, 325-329. 
Detached    interest   coupons   as   within   pro- 
tection of  clause  in  mortgage  securing 
bonds,  see  Mortgage,  145. 
Application    of    partial    payments    to,    .see 

Payment,  33. 
Estoppel  to  apply   payment  to   interest  in- 
stead of  to  principal,  see  Estoppel,  87. 
Presumption  as  to  application  of  payments 

for,  see  Evidence,  639. 
Acceptance  of,  in  advance  as  consideration 
for  renewal  of  note,  see  Principal  and 
Surety,  48.  / 

Allowance   of   interest    on   capital    invested 
in    fixing    telephone    rates,    see    Tele- 
phones, 18. 
Place  of  tender,  see  Payment.  23. 
Failure    to    include    interest    in    tender    of 

amount  due,  see  Tender,  8. 
Sufficiency  of  tender  of,  see  Tender,  14. 
Sufficiency  of  tender  to  stop  running  of,  see 

Tender,  16-18. 
Necessity  of  tender  of,  see  Timber,  7. 

/.  When  recoverable. 

a.  In  general;  on  contracts. 

(See   also   same   heading   in  Digest   L.R.A. 
1-70.) 

1.  Interest  cannot  be  allowed  for  the 
retention  of  money  vexatiously  withheld,  in 
the  absence  of  a  statutory  provision  for  its 

I  nllowance.      Ymjii;;    v.    Kimber.    28:  626,    98 

I  Pac.  1132,  44  Colo.  448. 

j  2.  Interest  may   be   allowed   on   money 

exacted  from  a  shipper  by  a  carrier  under 
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a  discriminatory  froiglit  rate.  Hilton  Lum- 
ber Co.  V.  Atlantic  Cr)ast  Line  R.  Co.  5:  225, 
63  S.  E.  823,  141  N.  C.  17L 

3.  One  who,  after  aiding  a  receiver  in 
selling  property  of  a  bankrupt,  in  good 
faith  but  without  authority,  pays  the 
proceeds  to  the  receiver's  attorney,  will  not, 
in  a  suit  by  the  bankrupt's  tru.stee  for  the 
proceeds,  which  was  not  brought  until  two 
years  after  the  transaction  occurred,  be 
charged  with  interest.  Mason  v.  Wolko- 
wich,  10:  765,  150  Fed.  699,  80  C.  C.  A.  4:55. 

4.  Interest  on  a  credit  given  by  an  in- 
solvent bank  to  a  solvent  stockholder  on  a 
note  against  him  held  by  the  bank,  in  con- 
sideration of  a  transfer  to  it  of  shares  of 
its  stock  owned  by  him,  may  be  allowed  in 
an  action  by  the  bank's  receiver  to  recover 
the  amount  of  the  credit  for  the  benefit  of 
the  stockholders.  McGregor  v.  Fitzpatrick, 
25:  50,  65  S.  E.  859,  133  Ca.  332. 

5.  Simple  interest  should  be  allowed 
upon  a  deposit  of  money  which  is  payable 
on  demand  in  fact  where  the  circumstan- 
ces of  the  transaction  justify  the  inference 
that  the  parties  contracted  therefor.  Re 
Fallon,  32:486,  124  N.  W.  994,  110  Minn. 
213. 

6.  A  bank  is  not,  in  the  absence  of 
express  contract,  chargeable  with  interest 
on  a  fund  deposited  with  it  to  protect  a 
purchaser  of  real  estate  from  an  alleged 
lien  on  the  property,  pending  a  determina- 
tion of  the  title  to  the  fund.  De  Witt  v, 
Kevstone  Nat.  Bank,  52:  522,  90  Atl.  340, 
243   Ta.   534.  (Annotated) 

7.  A  bank  which  permits  the  misappro- 
priation, through  its  machinery,  by  its 
cashier,  of  an  estate  of  which  he  is  exec- 
utor, under  such  circumstances  that  it  is 
bound  to  make  good  the  amount  to  the  es- 
tate, is  liable  for  interest  on  such  amount 
from  the  date  of  demand.  Lowndes  v.  City 
Nat.  Bank,  22:  408,  72  Atl.  150,  82  Conn.  8. 
Taxes. 

Right  to  interest  on  taxes  wrongfully  col- 
lected, see  infra,  38. 
See  also  Taxes,  204. 

8.  An  insurance  company  which  is  com- 
pelled to  pay  a  second  time  tax  money 
which  was  embezzled  by  the  officer  to  whom 
payment  was  made,  but  who  had  no  au- 
thority to  collect  the  tax,  is  not  liable  foe 
interest  on  the  tax  from  the  time  it  should 
have  been  paid  into  the  treasury,  wheie 
the  statute  makes  no  provision  for  interest 
on  unpaid  taxes.  State  v.  Mutual  L.  Ins. 
Co.  42:  256,  93  N.  E.  213,  175  Ind.  59. 

9.  By  the  provisions  of  §  11,203  Ne- 
braska Ann.  Stat.  1909,  an  inheritance  tax 
bears  interest  from  the  death  of  the  dece- 
dent, unless  it  is  ascertained  and  paid  with- 
in six  months  thereafter:  and  where  his 
devisees  have  neglected  to  take  any  steps 
to  ascertain  or  pay  the  same  for  more  than 
two  jears  after  his  death,  they  are  not  in 
a  position  to  contest  the  payment  of  inter- 
est thereon.  Re  Sanford,  45:  228,  133  N. 
W.  870,  90  Neb.  410. 

Inst:rance. 

10.  Whore  the  amount  due  under  an  in- 
surance policy  is  pavable  60  davs  after  re- 
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ceipt    of    proofs    of    loss,    interest    on    the 

amount  recovered  may  be  allowed  from  that 

dav.     Palatine  Ins.  Co.  v.  O'Brien,  16:  1055, 

68\4tl.  484,  107  Md.  341. 

Bonds. 

Liability  of  county,  see  infra,  39. 

Liability  of  municipality,  see  infra,  41,  42. 

Necessity   for   demand,   see   infra,   45. 

When  interest  begins  to  run,  see  infra,  47. 

Rate  of  interest,  see  infra,  55. 

Liability  of  custodian  for  interest  on  public 
money,  see  Bonds,  71. 

Power  of  municipality  to  provide  for  pay- 
ment of  interest  on  bonds,  see  Bonds, 
74. 

Right  to  accrued  interest  on  sale  of  state 
bonds,  see  Bonds,  107-109. 

11.  Interest  may  be  added  to  the  amount 
of  recovery  on  a  bond,  although  the  total 
sum  is  thereby  made  to  exceed  the  penalty 
of  the  bond.  American  Surety  Co.  v.  Pacific 
Surety  Co.  19:  83,  70  Atl.  584,  81  Conn. 
252.  (Annotated) 

12.  A  surety  on  an  official  bond  is  lia- 
ble for  interest  on  the  principal  sum  for 
which  it  is  responsible  even  though  the 
principal  and  interest  exceed  the  penalty. 
Dickinson  v.  White,  49:  362,  143  N.  W.  754, 
25  N.  D.  523. 

Bills  and  notes. 

Rate  of  interest,  see  infra,  56. 

13.  A  note  made  payable  "one  day  after 
date,  .  .  .  without  interest,"  begins  to 
bear  interest  only  from  the  time  payment 
is  demanded  or  suit  is  brought  thereon. 
Peirpoint  v.  Peirpoint,  43:  783,  76  S.  E.  848, 
71  W.  Va.  431.  (Annotated) 

14.  Where  the  interest  provision  in  a 
note  reads:  "With  interest  at  6  per  cent 
per  annum,  withoxit  interest,"  the  figure  "6" 
and  the  words  "without  interest"  being  in 
writing,  and  the  phrase  "with  interest  at  6" 
covered  with   a  revenue  stamp,  the  written 

words  "without  interest"  control.  Peirpoint 
V.  Peirpoint,  43:  783,  76  S.  E.  848,  71  W. 
Va.  431. 

b.  On  debts,   loans,  and  advances, 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Effect  of  refusal  of  tender  of  amount  due 
on  mortgage  on  right  to  interest,  see 
Mortgage,  68. 

Betxreen  partners. 

15.  Interest  is  not  chargeable  on  advan- 
ces made  to  a  partnership  by  one  of  its 
members  until  a  balance  has  been  struck,  un- 
less there  is  an  actual,  but  not  necessarily 
express,  understanding  to  that  effect,  or 
some  special  reason  therefor  founded  upon 
equitable  considerations.  Kilworth  v.  Ice, 
35:  220,  114  Pac.  857,  84  Kan.  458. 

,  (Annotated) 

16.  A  surviving  partner  who  continues 
a  deposit  of  partnership  funds  in  bank, 
awaiting  a  settlement  of  the  partnership 
affairs,  without  realizing  any  interest  or 
profit   therefrom;^  is  not  liable  for   interest 
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thereon.     Condon  v.  Callahan,  i:  643,  89  S. 
W.  400,  115  Tenn.  285. 

c.  As  damages  f  on  amount  recovered  as 
damages. 


(See  also   same   heading  in  Digest  L.R.A. 
1-70.) 


When  interest  begins  to  run,  see  infra,  53. 
Right  of  court  to  add  interest  to  amount 

allowed  by  master  in  chancery,  see  Re:f- 

EEENCE,   20. 

17.  A  claim  for  services  rendered  by  a 
physician  carries  interest,  under  a  statute 
providing  that  every  person  entitled  to  dam- 
ages certain,  or  capable  of  being  made  cer- 
tain by  calculation,  the  right  to  recover 
which  is  vested  in  him  upon  a  particular 
day,  is  entitled  to  interest  from  that  day. 
Leggat  v.  Gerrick,  8:  1238,  88  Pac.  788,  35 
Mont.  91. 

18.  A  judgment  for  a  debt  cannot  allow 
interest  on  interest  prior  to  the  date  of  the 
decree,  although  the  aggregate  of  principal 
and  interest  due  at  the  date  of  the  decree 
forms  the  basis  for  computing  the  interest 
from  that  time.  Gooch  v.  Allen,  37:  930, 
73  S.  E.  56,  70  W.  Va.  38. 

19.  Interest  cannot  be  allowed  on  an 
award  of  unliquidated  damages  before  judg- 
ment. Evans  v.  Moseley,  50:  889,  114  Pac. 
374,  84  Kan.  322. 

Por  breach   of   contract. 
When  interest  begins  to  run,  see  infra,  53. 
Interest  as  element  of  damages,  see  Dam- 
ages, 103,  179. 

20.  That  a  party  to  a  party-wall  agree- 
ment contests  in  good  faith  his  obligation 
to  contribute  to  the  cost  of  the  wall  upon 
making  use  of  it,  because  the  other  party 
has  wrongfully  made  openings  in  the  wall, 
does  not  relieve  him  from  the  duty  to  pay 
interest  from  the  time  he  made  use  of  the 
wall,  where  the  openings  did  not  materially 
interfere  with  his  use  of  the  wall.  Kuh  v. 
O'Reilly,  51:  420,  104  N.  E.  5,  261  111.  437. 
For  injuries  to  property. 
Instructions  as  to,  see  Trial,  988. 

See  also  Damages,  445,  708. 

21.  Interest  should,  although  not  pro- 
vided by  statute,  be  allowed  by  way  of 
damages  on  the  value  of  a  building  de- 
stroyed by  fire  through  another's  negli- 
gence. New  York,  C.  &  St.  L.  R.  Co.  v. 
Roper,  36:  952,  96  N.  E.  468,  176  Ind.  497. 

22.  Where  the  date  of  the  injury  is  defi- 
nitely fixed  in  an  action  to  recover  damages 
for  injury  to  the  surface  by  mining  opera- 
tions, the  court  may  add  interest  from  that 
time,  upon  the  damages  found  by  the  jury, 
where  they  did  not  do  so.  Collins  v.  Gleason 
Coal  Co.  18:  736,  115  N.  W.  497,  140  Iowa, 
114. 

23.  Interest  is  to  be  allowed  on  a  claim 
against  a  municipal  corporation  for  inju- 
ries to  abutting  property  by  the  change  of 
a  street  grade  from  the  time  of  the  presen- 
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tation  of  the  claim,  if  the  injury  is  thon 
complete.  Kimball  v.  Salt  Lake  City,  10: 
483,  90  Pac.  395,  32  Utah,  253. 

24.  Damages  recovered  in  an  action  ex 
delicto  against  a  carrier  for  injuries  to, 
and  delay  in  the  transportation  of,  live 
stock,  draw  interest,  at  least  from  the  time 
of  delivery.  Fell  v.  Union  P.  R.  Co.  28:  i, 
88  Pac.  1003,  32  Utah,  101.  (Annotated) 
For  personal  injuries. 

25.  Interest  cannot  be  allowed  as  dam- 
ages for  a  personal  injury,  even  as  com- 
pensation for  delay  in  settlement.  Cochran 
V.  Boston,  39:  120,  97  N.  E.  1100,  211  Mass. 
171. 

In  condemnation  proceedings. 
Adding    interest    to    amount    awarded    by 

jury,    see    Appeal    and    Ebror,    1550; 

Trial,   1161. 

d.   On  judgm,ents;  verdicts;  awards. 

(See   also   same   heading   in  Digest   L.R.A. 

1-10.) 

Judgment    allowing    interest    on    unearned 
premiums,  see  Judgment,  33. 

26.  Allowed  claims  in  bankruptcy  are  to 
be  treated  as  judgments,  and  bear  interest 
from  maturity,  althougli  the  contracts  do 
not  provide  therefor;  and  this  rule  is  not 
affected  by  the  acceptance  by  the  creditor 
from  the  trustee  of  the  principal  of  the 
claim  without  stipulating  for  interest,  but 
the  trustee  is  entitled  to  retain  possession 
of  the  assets  until  he  has  accumulated 
funds  enough  to  satisfy  such  interest.  Re 
John  Osborn's  Sons  &  Co.  29:  887,  177  Fed. 
184,  100  C.  C.  A.  392.  (Annotated) 

27.  A  judgment  rendered  upon  a  verdict 
in  an  action  ex  delicto  should  bear  interest 
from  the  date  of  the  verdict,  if  there  be  one, 
and  not  from  the  date  of  the  judgment. 
Campbell  v.  Elkins,  2:  159,  52  S.  E.  220, 
58  W.  Va.  308. 

In  condemnation  proceedings. 

28.  If  payment  of  the  amount  of  an 
award  fixed  by  a  railroad  commission  as 
compensation  to  a  public  utility  corpora- 
tion operating  a  municipal  waterworks 
plant,  for  the  plant,  which  is  taken  by  the 
municipality,  is  delayed  after  the  munici- 
pality has  taken  possession  of  the  plant, 
legal  interest  must  be  provided  thereon. 
Appleton  Waterworks  Co.  v.  Railroad  Com- 
mission, 47:  770,  142  N.  W.  476,  154  Wis.  121. 

29.  The  consent  of  a  public  utility  cor- 
poration and  its  receiver  to  the  entry  of  a 
court  order  directing  the  delivery  of  its 
property  to  a  municipality  on  a  certain 
date,  and  the  payment  by  the  municipality 
of  the  amount  of  the  purchase  price  as 
fixed  by  the  railroad  commission  at  a  sub- 
sequent date,  and  the  receipt  of  the  award 
by  the  receiver,  pending  proceedings  to  alter 
and  amend  the  order  of  the  railroad  com- 
mission, is  not  a  waiver  of  all  claims  for 
interest  on  the  award,  where  there  was  no 
intention  on  the  part  of  either  party  that 
there  should  result  thereby  any  change  in 
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their  rights.  Appleton  Waterworks  Co.  v. 
Railroad  Commission,  47:  770,  142  N.  W. 
476,  154  Wis.  121. 

e.  On  legacies  and  annuities;  claims  of 
distributees. 

(See   also   same  heading   in  Digest   L.R.A. 
1-10.) 

On  legacies. 

When    interest    begins    to    run,    see    infra, 

48,   49. 
On  annuities. 
When  interest  begins  to  run,  see  infra,  49. 

30.  The  discretionary  power  of  the  court 
should  be  exercised  against  allowing  inter- 
est on  arrears  of  an  annuity  due  from  hus- 
band to  wife,  where,  during  the  time  that 
they  accrued,  she  had  been  living  with  and 
supported  by  him.  Savage  v.  Savage,  3:  923, 
141  Fed.  346,  72  C.  C.  A.  494. 

31.  Arrearages  of  annuity  charged  by  a 
testator  upon  real  estate  in  favor  of  his 
widow  draw  interest  not  only  during  the 
widow's  lifetime,  but  when  the  claim  passes 
into  the  hands  of  her  administrator,  even  in 
cases  where  the  lien  is  waived  and  recovery 
is  sought  upon  the  implied  promise  of  the 
devisee  of  the  real  estate.  Stringer  v. 
Stephens,  8:  393,  109  N.  W.  269,  146  Mich. 
181. 

/•  Liability  of  officer,  receiver,  trustee, 
or  personal  representative. 

(See   also   same  heading  in  Digest   L.R.A. 
1-10.) 

Guardian. 

Guardian's   right   to   complain   of   error   in 
his  favor,  see  Appeal  and  Error,  519. 

32.  There  is  no  abuse  of  discretion  in 
charging  interest  upon  a  ward's  money 
which  has  come  into  the  hands  of  his  guard- 
ian after  the  expiration  of  two  or  three 
months,  where  the  guardian  absolutely  neg- 
lects his  duties,  and  makes  no  attempt  to 
invest  the  funds.  Abrams  v.  United  States 
Fidelity  &  G.  Co.  5:  575,  106  N.  W.  1091, 
127  Wis.  579. 

33.  The  time  when  interest  shall  begin 
to  run  upon  funds  of  a  ward  which  reach 
the  hands  of  his  guardian  rests  in  the 
sound  discretion  of  the  trial  court  in  view 
of  all  the  facts.  Abrams  v.  United  States 
Fidelity  &  G.  Co.  5:  575,  106  N.  W.  1091, 
127    Wis.    579. 

34.  A  stipulation  as  to  the  time  money 
reached  the  hands  of  a  guardian  controls 
the  action  of  the  court  in  fixing  the  time 
interest  shall  begin  to  run.  Abrams  v. 
United  States  Fidelity  &  G.  Co.  5:  575,  106 
N.  W.  1091,  127  Wis.  579. 

Personal  representative. 

35.  The  estate  of  an  administrator  is  not 
chargeable  with  interest  on  a  mortgage 
which  was  part  of  the  assets,  which  came 
into  his  possession  and  was  paid,  but  not  dis- 
charged, since  the  presumption  is  that  it 
was  promptly  collected  and  included  in  the 
Digest   1-52  L,.R.A.(N.S.) 


appraisal  of  assets.    Knapp  v.  Jessup,  7:  617, 
109  N.  W.  666,   146  Mich.  348. 

36.  An  administrator  who  negligently  or 
in  bad  faith  unreasonably  delays  the  set- 
tlement of  his  estate  is  liable  to  the  heirs 
and  distributees  for  the  statutory  interest 
upon  all  moneys  in  his  hands  or  under  his 
control  as  such  administrator  from  the 
time  when  such  moneys  should  have  been 
paid  by  him  to  the  date  of  pavment  thereof. 
Re  Bullion,  31 :  350,  128  N.  W.  32,  87  Neb. 
700.  ( Annotated ) 

g.  Liability  of  state,  county  or 
municipality. 

(See  also   same  heading  in  Digest  L.R.A 
1-10.) 

State. 

Right  to  accrued  interest  on  sale  of  state 

bonds,  see  Bonds,  107-109. 
County. 

37.  A  general  interest  statute  allowing 
creditors  to  receive,  in  the  absence  of  con- 
tract, interest  upon  money  after  it  becomes 
due,  imposes  no  liability  in  that  regard 
upon  a  county,  which  is  a  political  subdi- 
vision of  the  state,  organized  for  purely 
governmental  purposes,  and  endowed  with 
quasi  corporate  powers  only.  Jackson  Coun- 
ty V.  Kaul,  17:  552,  96  Pac.  45,  77  Kan.  717. 

(Annotated) 

38.  In  an  action  by  a  taxpayer  against 
county  officers  to  recover  taxes  wrongfully 
exacted  over  the  protest  of  the  taxpayer 
and  through  the  compulsion  of  a  tax  war- 
rant, interest  on  the  money  from  the  time 
it  was  paid,  it  then  being  due,  cannot  be 
recovered.  Jackson  County  v.  Kaul,  17:  552, 
96  Pac.  45,  77  Kan.  717. 

39.  A  county  which  exercises  its  option 
to  retire  bonds  before  maturity  must,  in 
order  to  stop  interest,  give  actual  notice  of 
its  intention  to  holders,  in  the  absence  of  a 

statutory  provision  for  constructive  notice. 
Hinds   County  v.  National  L.  Ins.  Co.  43: 
1 146,  61  So.  164,  104  Miss.  104.  (Annotated) 
Municipality. 
See  also   supra,  23. 

40.  A  municipal  corporation  is  liable 
for  interest  where  it  wrongfully  exacts 
money  which  it  holds  without  just  right  or 
claim.  Chicago  v.  Northwestern  Mut.  L. 
Ins.  Co.   1:  770,  75  N.  E.  803,  218  111.  40. 

41.  No  interest  after  maturity  can  be 
allowed  on  improvement  bonds  issued  by  a 
municipal  corporation  which,  under  the 
statute,  are  to  be  paid  by  special  assess- 
ment against  property  benefited,  if  the  stat- 
ute fairly  imports  that  such  interest  is  not 
to  be  paid.  Meyer  v.  San  Francisco,  10: 
no,  88  Pac.  722,  150  Cal.  131. 

42.  Under  a  statute  requiring  the  at- 
tachment of  interest  coupons  to  improve- 
ment bonds,  which  the  statute  contemplates 
shall  be  paid  within  a  given  time,  and  pro- 
viding that  the  le^y  to  meet  interest  shall 
be  applied  only  to  the  payment  of  coupons, 
there  is  no  authority  to  attach  coupons  for 
interest  after  maturity;  and  the  intent  that 
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the  bonds  shall  not  bear  interest  after  matu- 
rity is  plainly  implied.  Meyer  v.  San  Fran- 
cisco, lo:  110,  88  Pac.  722,  150  Cal.  131. 

h.  Necessity  and  effect  of  demand. 

(See  also  same  heading  in  Digest  L.R.A, 
1-10.) 

Necessity  of,  to  entitle  one  to  interest,  sec 

CORI'OEATIONS,    329. 

See  also  supra,  7. 

43.  Interest  should  be  allowed  against 
attorneys  who  paid  over  to  the  father  of 
a  minor  money  collected  for  his  benefit,  and 
who  are  required  to  pay  the  amount  to  the 
minor  because  the  father  failed  to  account 
for  it,  only  from  the  time  of  demand  after 
he  became  of  age.  Wood  v.  Claiborne,  ii: 
913,  102  S.  W.  219,  82  Ark.  514. 

On  deposit  in  bank. 

Liability  for  interest  on  deposit  payable  on 
demand,  see  supra,  5. 

44.  Demand  for  payment  of  deposits 
from  a  bank  which  stops  payment  and  the 
assets  of  which  are  sequestered  by  the  court 
is  not  necessary  to  entitle  them  to  bear  in- 
terest from  the  time  of  such  stoppage. 
Flynn  v.  American  Banking  &  T.  Co.  19: 
428,  69  Atl.  771,  104  Me.  141. 

On  bond. 

45.  Interest  as  against  sureties  on  of- 
ficial bonds  is  recoverable  only  from  the 
date  of  notice  to  the  sureties  of  the  breach 
or  a  demand  on  them  to  make  good  such 
breach,  and  where  no  notice  or  demand  ap- 
pears such  interest  can  be  allowed  only  from 
the  commencement  of  the  action.  Dickin- 
son V.  White,  49:  362,  143  N.  W.  754,  25  N. 
D.  523. 

//.    Computation;    amount;    rate;    fre- 
quency of  payment. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Right  to  complain  of  erroneous  method  of 
computing,  which  is  more  favorable  to 
party  complaining  that  correct  method, 
see  Appeal  and  Error,  519. 

See  also  supra,  27,  33,  34. 

46.  Heirs  who  are  required  to  refund  the 
purchase  money  of  land  which  was  illegally 
sold  by  the  administrator,  and  the  proceeds 
applied  to  the  satisfaction  of  debts  by  which 
their  title  was  encumbered,  as  a  condition 
to  recovering  title  to  the  land,  will  be 
charged  with  interest,  not  from  tlie  time  the 
purchase  money  waa  paid,  but  from  the  time 
it  was  applied  to  the  payment  of  charges 
against  the  estate.  Millican  v.  McNeill,  21: 
60,  114  S.  W.  106,  102  Tex.  189. 

47.  Interest  on  a  bond  to  indemnify  a 
surety  on  a  contractor's  bond  accrues  not 
from  the  time  the  surety's  liability  accrues 
on  the  contractor's  default,  but  from  the 
time  the  duty  of  the  second  obligor  arises  to 
Digest  1-52  I..R.A.(N.S.) 


indemnify  the  first  one  for  loss  suffered  be- 
cause of  his  undertaking,  which,  in  case  he 
contests  liability  for  tiie  alleged  breach  of 
the  contractor's  duty,  is  at  the  time  judg- 
ment is  rendered  fixing  such  liability, 
American  Surety  Co.  v.  Pacific  Surety  Co. 
19:  83,  70  Atl.  584,  81  Conn.  252. 

48.  Interest  will  not  begin  to  run  from 
the  death  of  testatrix  on  a  legacy  in  re- 
mainder to  a  grandchild  to  whom  she  does 
not  stand  in  loco  parentis,  and  who  is  not 
in  destitute  circumstances,  although  the  life 
estate  falls  in  before  testatrix's  death.  Re 
Todd,  43:  869,  85  Atl.  845,  237  Pa.  460. 

49.  A  bequest  of  a  certain  fund  to  be  ex- 
pended in  the  purchasing  of  an  annuity  for 
the  legatee  carries  interest  from  the  ex- 
piration of  the  period  applicable  to  bequests 
generally,  and  not  from  the  death  of  the 
testator.  Parker  v.  Cobe,  33:  978,  94  N.  E. 
476,  208  Mass.  260. 

50.  Interest  does  not  run  upon  an 
amount  due  a  materialman  for  which  he 
claims  a  mechanics'  lien  until  the  filing 
of  the  lien,  where  his  statement  of  claim 
does  not  show  when  he  was  entitled  to  his 
money,  and  makes  no  claim  for  interest. 
Pittsburgh  Plate  Glass  Co.  v.  Learv,  31: 
746,  126  N.  W.  27  L  25  S.  D.  256. 

51.  Under  a  contract  to  pay  on  the  15th 
of  each  month  for  services  and  supplies  fur- 
nished during  the  previous  month,  inter- 
est runs  upon  each  month's  items  from  the 
time  payments  for  them  become  payable, 
and  not  merely  from  the  time  the  last  item 
is  entered  in  the  account,  although  the  en- 
tire transaction  becomes  the  subject  of  one 
book  account.  Bassick  Gold  Mine  Co.  v 
Beardsley,  33:  852,  112  Pac.  770,  49  Colo. 
275. 

52.  Admission  of  a  certain  amount  a» 
due  on  a  debt  barred  by  the  statute  of  lim- 
itations, and  accruing  interest,  carries  in- 
terest only  from  the  last  interest  date  prior 
thereto.  Doran  v.  Doran,  25:  805,  123  N. 
W.  996,  145  Iowa,  122. 

53.  Interest  is  allowed  upon  the  dam- 
ages awarded  for  wrongful  rescission  of  a 
building  contract,  not  from  the  time  of  the 
rescission,  but  from  that  of  the  bringing 
of  the  action.  Brady  v.  Oliver,  41:  60,  147 
S.  W.  1135,  125  Tenn.  595. 

h.  Rate. 

(See   also    same   heading   in   Digest   L.R.A. 

1-10.) 

Rate  charged  by  loan  association,  see 
Building  and  Loan  Association,  III. 
c. 

Computing  interest  to  be  allowed  by  admir- 
alty court  for  tort  arising  within  state 
at  rate  fixed  by  state  statute  for  allow- 
ance on  judgments,  see  Conflict  of 
Laws,  3. 

Want  of  uniformity  in  statute  regulating 
rate  of,  see  Constitutional  Law,  238. 

Regulating  amount  to  be  charged  by  loan 
association,  see  Constitutional  Law, 
779. 
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Parol  proof  as  to  rate,  see  Evidence,  987. 
Rate  of,  which  must  be  paid  to  redeem  from 

mortgage  after  judgment  for  principal, 

see  Jl'dgment,  95. 
Special  legislation  as  to  rates,  see  Statutes, 

167,   168. 
Unlawful  rate  of,   see  Usury. 
Conflict  of  laws  as  to  validity  of  usurious 

contract,  see  Conflict  of  Laws,  36-39. 

54.  A  statute  regulating  the  rate  of  in- 
terest on  contracts  after  maturity  in  the 
absence  of  express  provision  by  the  parties 
will  control  any  presumption  of  law  that 
tlie  rate  mentioned  in  tlie  contract  was  in- 
tended to  prevail  until  judgment  should  be 
entered  on  the  contract.  Bank  v.  Doherty, 
4:  1 191,   84    Pac.   872,   42    Wash.   317. 

55.  The  rate  of  interest  recoverable  from 
a  surety  on  the  official  bond  of  a  city  treas- 
urer is  not  limited  to  the  rate  received  by 
the  city  on  deposits  of  its  funds.  Dickin- 
son V.  White,  49:  362,  143  N.  W.  754,  25  N. 
D.  523. 

56.  A  guarantor  who  pays  the  note  is 
entitled  to  interest  at  the  statutory  rate 
only,  regardless  of  the  rate  provided  for  in 
the  note.  Noble  v.  Beeman-Spaulding- 
Woodward  Co.  46:  162,  131  Pac.  1007,  65 
Or.  95. 

Alterations. 

Altering   instrument   by   changing   rate   of, 

see   Alteration   of   Instruments,    12, 

19,  20. 

///.  Compound  interest. 

(See   also   same   heading   in  Digest   L.R.A. 

1-70.) 

57.  W'here  there  is  in  the  hands  of  a 
mortgagee  in  possession,  after  deducting 
proper  outgoings,  an  amount  arising  from 
the  rents  received  by  him  sufficient  for  the 
payment  of  interest  then  falling  due,  the 
interest  cannot  be  considered  in  arrear 
within  the  meaning  of  a  proviso  in  the 
mortgage  for  the  capitalization  of  interest 
in  arrear,  although  such  amount  has  not 
bee  actuallv  appropriated  to  the  pavnient 
of  interest."  Wrigley  v.  Gill,  4  B.  'R.  C. 
814,  [1906]  1  Ch.  165.  Also  Reported  in 
75  L.  J.  Ch.  N.  S.  210,  54  Week.  Rep.  274, 
94   L.   T.   N.   S.    174.  (Annotated) 


INTERFERENCE. 

In  patent  case,  see  Judgment,  151. 


INTERIOR  DEPARTMENT. 

Disposal    of    public    lands    by,    see    Public 
Lands,   I.   b. 


INTERLOCUTORY  INJUNCTION. 

See  Injunction,  II. 


INTERLOCUTORY   ORDERS. 

Consideration    of,    on    appeal,    see    Appeal 
AND  Error,  VII.  h. 


INTERMEDIATE    COURTS. 

Assignments    on    appeal    from,    see   Appeal 
AND  Error,  267,  268. 


INTERMEDIATE   ORDERS. 

Necessity  of  exceptions  to,  see  Appeal  and 
Error,  339. 


INTERNAL   IMPROVEMENTS. 

Use  of  pubic  money  on  works  of,  see  Pub- 
lic Moneys,  11. 


INTERNAL    REVENUE. 

Plea  of  nolo  contendere  in  prosecution  for 
violation  of  internal  revenue  laws,  see 
Criminal  Law,  146. 

Recovery  of  internal  revenue  tax  paid,  see 
Assumpsit,  II.  e,  2. 


INTERNATIONAL   COMITY. 

Effect    on    use    and    control    of    waters    in 
United  States,  see  Waters,  1. 


INTERNATIONAL  COPYRIGHT. 

See  Copyright,  10. 


INTERNATIONAL   LAW. 

Private  international  law,  see  Conflict  op 
Laws.. 


INTERPLEADER. 


INTERLOCUTORY  DECREES. 

Time  for  setting  aside,  see  Judgment,  402. 
Digest  1-52  L.R.A.(N.S.) 


Compelling  taxing  districts  claiming  juris- 
diction over  same  property  to  inter- 
plead, see  Courts,  11. 

Conclusiveness  of  judgment  dissolving  at- 
tachment as  between  plaintiff  and  an 
interpleader,  see  Judgment,   162. 

Right  to  jury  on  trial  of,  see  Jury,  8. 
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1.  The  relief  sought  in  a  bill  in  the 
nature  of  a  bill  of  interpleader  by  one  hav- 
injjf  an  interest  in  tlie  subject-matter  of 
the  controversy  between  the  defendants 
must  concern  a  vested  equitable  interest,  for 
the  protection  of  which  a  settlement  of 
the  contention  of  the  defendants  is  nec- 
essary, and  not  a  mere  anticipated  interest 
or  benefit  which  may  come  to  the  plain- 
tiff as  the  result  of  the  desired  adjudica- 
tion between  the  defendants.  Stephenson 
V.  Burdette,  lo:  748,  48  S.  E.  846,  56  W. 
Va.  109. 

2.  The  right  to  maintain  a  bill  in  the  na- 
ture of  a  bill  of  interpleader  does  not  exist 
in  favor  of  one  who  has  contracted  or  in- 
curred a  personal  obligation  or  liability  to 
one  or  both  of  the  defendants  respecting  the 
subject-matter  of  their  contention,  inde- 
pendent of  the  title  or  the  right  to  posses- 
sion. Stephenson  v.  Burdette,  10:  748,  48 
S.  E.  846,  56  W.  Va.  109.  (Annotated) 

3.  A  bill  in  the  nature  of  a  bill  of  in- 
terpleader cannot  be  maintained  by  one 
who,  in  the  event  of  the  establishment  of 
the  claim  of  one  of  the  defendants,  would 
stand,  as  to  him,  in  the  attitude  of  a  tres- 
passer. Stephenson  v.  Burdette,  10:  748,  48 
S.  E.  846,  56  W.  Va.  109. 

4.  Purchasers  of  timber  on  a  tract 
of  land  the  line  between  which  and  an  ad- 
joining tract  is  uncertain  as  to  location 
and  in  dispute,  cannot  maintain  a  suit  to 
require  the  owners  of  the  separate  tracts 
to  interplead  therein,  to  the  end  that  an 
adjudication  may  be  obtained  settling  the 
controversy,  where  such  owners  claim  un- 
der titles  hostile  and  adverse.  Stephenson 
V.  Burdette,  10:  748,  48  S.  E.  846,  56  W.  Va. 
109. 

5.  A  bill  of  interpleader  and  a  bill  in 
the  nature  of  a  bill  of  interpleader  are 
governed  by  the  same  general  principles, 
except  that  the  latter  may  be  maintained 
although  the  plaintiff  has  an  interest  in 
the  subject-matter  of  the  controversy  be- 
tween the  defendants.  Stephenson  v.  Bur- 
dette, 10:  748,  48  S.  E.  846,  56  W.  Va.  109. 

6.  A  bill  of  interpleader  will  not  lie  to 
compel  several  taxing  districts,  each  claim- 
ing jurisdiction  over  a  trust  estate  because 
of  difference  of  residence  of  its  creator,  the 
trustee,  and  the  beneficiaries,  to  come  into 
court  and  settle  the  question  of  which  haa 
the  authority  to  levy  a  tax  upon  the  es- 
tate. Welch  v.  Boston,  35:  330,  94  N.  E. 
271,  208  Mass.  326.  (Annotated) 

7.  A  judgment  debtor  may  maintain 
a  bill  in  the  nature  of  a  bill  of  interpleader 
in  a  court  of  equity  to  determine  the  respec- 
tive rights  of  the  judgment  creditor  and  at- 
torneys claiming  a  lien  on  the  judgment  for 
services,  to  the  fund  representing  the 
amount  of  the  judgment,  although  the  judg- 
ment is  for  a  claim  against  a  decedent's  es- 
tate, the  funds  of  which  are  under  the  juris- 
diction of  the  probate  court.  Michigan 
Trust  Co.  V.  MoNamara,  37:  986,  130  N.  W. 
653,  165  Mich.  200. 

8.  A  real-estate  owner  cannot  maintain 
a  bill  of  interpleader  against  two  brokers 
with  each  of  whom  he  has  a  separate  con- 
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tract  for  a  sale  of  the  property,  to  deter- 
mine which  is  entitled  to  the  commission 
for  its  sale.  Maxwell  v.  Frazier,  18:  102, 
96  Pac.  548,  52  Or.  183. 

9.  A  bank  which  has  received  on  deposit 
checks  bearing  the  indorsement  of  its  cus- 
tomer, upon  which  the  indorsement  of  the 
payee  is  alleged  to  be  forged,  cannot,  after 
collecting  the  amounts  from  the  drawees, 
and  being  notified  by  them  that  suits  for 
the  amounts  had  been  instituted  against 
them  by  the  payee,  and  that  it  will  be  re- 
quired to  defend  them,  and  after  charging 
back  the  amounts  to  its  customer  and  noti- 
fying him  to  defend  the  suits,  which  he  re- 
fuses to  do,  but  threatens  to  sue  upon  hi» 
deposit  account,  maintain  a  bill  of  inter- 
pleader against  the  drawees,  payee,  and  de- 
positor to  compel  them  to  settle  their  rights 
among  themselves,  since  the  respective  par- 
ties are  not  claiming  from  it  the  same 
debt,  duty,  or  other  thing.  Ranch  v.  Fort 
Dearborn  Nat.  Bank,  11:  545,  79  N.  E.  273, 
223  111.  507. 

10.  Upon  trial  of  an  interpleader  by  the 
claimants  of  a  reward,  the  right  of  each 
claimant  to  the  whole  or  a  portion  of  the 
reward  should  be  determined,  even  though 
by  consent  a  jury  trial  is  had  when  the 
case  should  have  been  tried  by  the  court. 
Burkee  v.  Matson,  34:  924,  130  N.  W,  1025, 
114  Minn.  283, 


INTERPRETATION. 


Of  contract,  see  Contbacts,  II. 
Of  statute,  see  Statutes,  II. 


INTERPRETER. 


Admissibility  in  evidence  of  affidavit  made 
through,   see  Evidence,   782. 


INTERROGATORIES. 

Necessity  of  filing,  in  proceeding  for  crim- 
inal  contempt,    see    Coxtempt,    66. 
On  trial,  see  Tbial,  II.  e. 
To  witnesses,  see  Witnesses,  II. 
See   also   Dbipositions. 

♦  •» 


IN  TERROREM. 

Conditions  in  terrorem,  see  Wili^,  281. 
♦■•-♦ 

INTERSTATE   COMMEROB. 

See  Commebcee. 


INTERSTATE  COMMERCE  COMMISSION. 
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INTERSTATE      COMMERCE      COM- 
MISSION. 

Effect  of  failure  to  file  with,  acceptance  of 

agreement   as   to   limit   of   tickets,   see 

Carriers,   634. 
Filing    of    schedule    with,    by    carrier,    see 

Carriers,  726. 
Mistake  of  carrier  in  quoting  rate  less  than 

that  filed  with,  see  Carriers,  1017. 
For   constitutional   law   affecting  interstate 

commerce,  see  Commerce. 

1.  Persons  dealing  with  interstate  car- 
riers are  as  effectually  bound  by  the  inter- 
state commerce  act  and  the  orders  of  the 
Commission  as  to  both  freight  and  passen- 
ger tariffs  as  is  the  carrier  himself.  Mel- 
ody V.  Great  Northern  R.  Co.  30:  568,  127 
N.  W.  543,  25  S.  D.  606. 

2.  A  suit  to  compel  an  interstate  car- 
rier to  receive  property  for  transportation 
from  one  state  to  another  is  within  the 
jurisdiction  of  the  courts,  and  not  of  the 
Interstate  Commerce  Commission.  Louis- 
ville &  N.  R.  Co.  V.  F  W.  Cook  Brew.  Co. 
40:  798,  172  Fed.  117,  96  C.  C.  A.  322. 

3.  A  state  court  of  equity  has  no  ju- 
risdiction to  enjoin  a  railroad  company  en- 
gaged in  interstate  transportation,  from 
filing  with  the  Interstate  Commerce  Com- 
mission a  schedule  of  its  rates  for  trans- 
portation of  coal  from  a  point  in  one  state 
to  a  point  in  another  state,  on  the  groimd 
that  such  rates  are  unreasonable,  unfair, 
and  discriminatory,  since  it  is  the  exclusive 
power  of  the  Interstate  Commerce  Commis- 
sion to  pass  upon  that  question  in  the 
first  instance.  Thacker  Coal  &  C.  Co.  v. 
Norfolk  &  W.  R.  Co.  28:  io8,  68  S.  E.  107, 
67   W.  Va.  448.  (Annotated) 

4.  The  question  whether  an  undue  or 
unreasonable  preference  or  advantage  to  any 
locality  forbidden  by  the  interstate  com- 
merce'act  of  1887  (24  Stat,  at  L.  379,  chap. 
104,  U.  S.  Conip.  Stat.  Supp.  1911,  p.  1284), 
§  3,  arose  from  the  operation  of  an  intra- 
state rate  as  compared  with  an  interstate 
rate,  or  whether  any  locality  was  thereby 
subjected  to  an  undue  or  unreasonable  pre- 
judice or  disadvantage,  would  be  primarily 
for  the  investigation  and  determination  of 
the  Interstate  Commerce  Commission,  and 
not  for  the  courts, — assuming  that  such  a 
case  is  within  tlie  statute.  Minnesota  Rate 
Cases.  48:  1151,  33  Sup.  Ct.  Rep.  729,  230 
U.  S.  352,  57  L.  ed.  1511. 

5.  A  carrier  is  not  relieved  from  com- 
pliance with  the  regulations  of  the  Inter- 
state Commerce  Commission,  adopted  in  the 
exercise  of  its  power  under  the  act  of  Feb- 
ruary 4,  1887,  §  20,  as  amended  by  the  act 
of  June  29,  1906,  to  prescribe  a  uniform 
system  of  accounting  and  bookkeeping  for 
the  carriers  subject  to  that  act,  which  regu- 
lations reject  the  theory  that  the  cost  of 
property  abandoned  as  an  incident  to  per- 
manent improvement  should  remain  in  the 
property  account  rather  than  be  charged 
to  operating  expenses,  because  they  were 
promulgated  after  such  carrier  had  mort- 
gaged its  propertv  and  issued  bonds  for  the 
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purpose  of  financing  such  improvement, 
since  whatever  was  done  with  reference  to 
authorizing  the  improvement  and  financing 
the  cost  from  the  bond  issue  was  so  done 
subject  to  displacement  by  the  exercise  of 
the  powers  previously  conferred  upon  the 
Interstate  Commerce  Commission.  Kansas 
City  S.  R.  Co.  v.  United  States,  52:  i,  34 
Sup.  Ct.  Rep.  125,  231  U.  S.  423,  58  L.  ed. 
296. 

Po-wera. 
Delegation  of  power  to,  see  Constitutional 

Law,  114. 
Denial    of   due   process   by   regulations,   see 

CONSTITUTIONAX  LaW,   442. 

6.  The  authority  of  the  Interstate  Com- 
merce Commission,  under  the  act  of  Febru- 
ary 4,  1887,  §  20,  as  amended  by  the  act  of 
June  29,  1906,  to  prescribe  a  uniform  sys- 
tem of  accounting  and  bookkeeping  for  the 
carriers  subject  to  that  act,  is  not  exceeded 
because  such  uniformity  requirements  con- 
trol or  tend  to  control  the  conduct  of  the 
carrier  in  its  capacity  as  a  public  servant 
engaged  in  interstate  commerce.  Kansas 
Citv  S.  R.  Co.  V.  United  States,  52:  i,  34 
Sup.  Ct.  Rep.  125,  231  U.  S.  423,  58  L.  ed. 
296. 

7.  The  regulations  of  the  Interstate 
Commerce  Commission  adopted  in  the  exer- 
cise of  its  power  under  the  act  of  February 

4,  1887,  §  20,  as  amended  by  the  act  of  June 
29,  1906,  to  prescribe  a  uniform  system  of 
accounting  and  bookkeeping  for  the  carriers 
subject  to  that  act,  do  not  amount  to  an 
abuse  of  such  power  because  they  reject 
the  theory  that  the  cost  of  property  aban- 
doned as  an  incident  to  permanent  improve- 
ment should  remain  in  the  property  ac- 
count, rather  than  be  charged  to  operating 
expenses.  Kansas  City  S.  R.  Co.  v.  United 
States,  52:  I,  34  Sup.  Ct.  Rep.  125,  231  U. 

5.  423,  58  L.  ed.  296. 

8.  The  powers  of  the  Interstate  Com- 
merce Commission,  under  the  act  of  Febru- 
ary 4,  1887,  §  20,  as  amended  by  the  act  of 
June  29,  1906,  to  prescribe  a  uniform  sys- 
tem of  accounting  and  bookkeeping  for  the 
carriers  subject  to  that  act,  were  not 
abused  by  the  adoption  of  regulations  un- 
der which  a  railway  company  is  not  per- 
mitted to  carry  into  its  property  account 
the  full  cost  or  reducing  grades  by  removing 
short  stretches  of  track  to  a  new  roadbed 
built  on  adjacent  land,  but  is  required  first 
to  deduct  from  such  cost  the  estimated  re- 
placement cost  of  the  portions  of  track  no 
longer  used,  less  salvage,  carrying  the  dif- 
ference only  into  the  property  account,  and 
charging  the  estimated  replacement  cost  to 
operating  expenses,  although  had  the  rail- 
way company  adopted  the  more  expensive 
method  of  lowering  the  roadbed  on  the  ex- 
isting right  of  way,  it  could,  under  such 
regulations,  have  carried  into  its  property 
account  the  full  cost  of  the  improvement. 
Kansas  City  S.  R.  Co.  v.  United  States, 
52:  I,  34  Sup.  Ct.  Rep.  125,  231  U,  S.  423, 
58  L.  ed.  296. 

9.  Judicial  belief  that  the  cost  of  prop- 
erty abandoned  by  a  carrier  as  an  incident 
to     permanent     improvements     should     be 
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charged  to  accumulated  surplus  or  to  profit 
and  loss  is  not  a  sufficient  ground  for  hold- 
ing tliat  the  Interstate  Commerce  Com- 
mission abused  its  powers  when  exercising 
its  authority  under  the  act  of  February  4, 
1887,  §  20,  as  amended  by  the  act  of  June 
29,  190G,  to  prescribe  a  uniform  system  of 
accounting  and  bookkeeping  for  the  car- 
riers subject  to  that  act,  because,  under 
these  regulations,  such  cost  must  be  charged 
to  operating  expenses.  Kansas  City  S.  R. 
Co.  V.  United  States,  52:  i,  34  Sup.  Ct.  Rep. 
125.  231  U.  S.  423,  58  L.  ed.  296. 

10.  The  Interstate  Commerce  Commis- 
sion in  prescril)ing,  pursuant  to  the  act  01 
February  4,  1887,  §  20,  as  amended  by  the 
act  of  June  29,  1906,  a  uniform  system  of 
accounting  and  bookkeeping  for  the  carriers 
subject  to  that  act,  cannot  be  said  to  have 
abused  its  powers  because,  imder  its  regu- 
lations, a  railway  company  erecting  a  new 
and  enlarged  shop  and  terminal  plant  upon 
a  different  location  from  that  of  the  exist- 
ing shop  and  terminal  plant,  which  are  to 
be  abandoned,  cannot  charge  the  estimated 
value  of  such  abandoned  property  against 
the  accumulated  surplus  as  represented  in 
the  profit  and  loss  account,  but  must  charge 
to  operating  expenses  the  estimated  replace- 
ment cost,  less  salvage,  of  such  existing 
shop  and  plant.  Kansas  City  S.  R.  Co. 
V.  United  States,  52:  i,  34  Sup.  Ct.  Rep.  125, 
231  U.  S.  423,  58  L.  ed.  296.       (Annotated) 

11.  An  order  of  the  Interstate  Commerce 
Commission  relating  to  street  railways, 
made  prior  to  the  act  of  June  18,  1910  (36 
Stat,  at  L.  552,  chap.  309),  amendatory  of 
the  act  of  February  4,  1887,  and  therefore 
without  lawful  authority,  cannot  be  made 
effective  by  the  courts  as  of  the  date  cf  the 
amendatory  act,  where  there  is  nothing  to 
show  that  Congress  thereby  attempted  an 
express  ratification  of  the  Commission's 
action  with  respect  to  street  railway?  and 
it  is  doubtful  whether  the  amendment  was 
intended  to  confer  a  jurisdiction  not  pre- 
viously given.  Omaha  &  C.  B.  Street  R. 
Co.  v.  Interstate  Commerce  Commission, 
46:  385,  33  Sup.  Ct.  Rep.  890,  230  U.  S.  324, 
57  L.  ed.  1501. 


INTERSTATE   EXTRADITION. 

See   Extradition,    II. 


INTERURBAN   RAILWAY. 

As  carriers,  see  Cabbieks. 

Measure  of  damages  for  construction  or 
operation    of,   see   Damages,    558,    559. 

Setting  off  special  benefits  from  construc- 
tion of,  see  Damages,  588,  589. 

In  street,  as  a  taking  of  property,  see 
Eminent  Domain,  197. 
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As  additional  burden  in  higliway,  see 
Eminent  Domain,  304,  307-309. 

Grant  to,  of  right  of  way  over  vacated 
highway,  see  Highways,  408. 

Municipal  regulation  of,  in  highways,  see 
Municipal  Corporations,  II.  c,  4,  b, 
(4). 

Crossing  track  of  steam  railroad,  see  Ap- 
peal AND  Error,  721;  Pleading,  653; 
Railroads,   35;    Statutes,    109. 

Question  for  jury  as  to  negligence  of,  see 
Trial,   446. 

Validity  of  state  statute  abolishing  fellow 
servant  rule  as  to  employees  of,  see 
Constitutional    Law,    326. 

Question  for  jury  as  to  contributory  neg- 
ligence on  track,  see  Trial,  460. 

1.  One  is  negligent  in  assuming  that  an 
electric  interurban  train  which  he  knows  to 
be  approaching  a  crossing  is  to  stop,  and  in 
driving  upon  the  track  in  front  of  it  when 
Ids  view  is  obscured  by  obstructions,  without 
ascertaining  its  exact  location,  so  as  to  pre- 
vent holding  the  railroad  company  liable  for 
injuries,  although  the  company  is  negligent 
in  running  a  through  train  at  high  speed, 
off  from  schedule  time,  without  soimding 
proper  warning  at  the  crossing.  Cable  v. 
Spokane  &  I.  E.  R.  Co.  23:  1224,  97  Pac.  744, 
50    Wash.    619. 

2.  One  about  to  cross  track  of  an  In- 
terurban electric  railway,  on  which  trains 
are  customarily  operated  at  high  speed, 
must  stop,  look,  and  listen  for  approaching 
trains.  Cable  v.  Spokane  &  I.  E.  R.  Co.  23: 
1224,  97  Pac.  744,  50  Wash.  619. 

(Annotated) 

3.  One  who  steps  from  the  hub  of  a 
wagon  standing  near  an  interurban  car 
track  so  as  to  bring  his  body  within  the 
path  of  passing  cars,  without  taking  the 
slightest  precaution  to  ascertain  whether 
or  not  a  car  is  approaching,  is  guilty  of 
such  negligence  as  will  prevent  holding  the 
street  car  company  liable  for  striking  him 
with  a  car.  State  use  of  Carey  v.  Cum- 
berland &  W.  Electric  R.  Co.  16:  297,  68 
Atl.   197,   106  Md.   529. 

4.  An  interurban  electric  railway  com- 
pany may  be  liable  for  injury  to  one  driv- 
ing on  a  highway  running  parallel  to  its 
tracks,  by  the  fright  of  his  horse  and  over- 
turning of  the  carriage,  where  its  motor- 
man  in  charge  of  the  car,  upon  approach- 
ing the  traveler  at  high  speed,  sees  that 
the  horse  is  frightened  and  that  the  road- 
way is  narrow,  with  a  ditch  on  either  side, 
and  refuses  to  slacken  his  speed  upon  sig- 
nal, the  result  of  which  is  that  the  horse 
becomes  unmanageable  and  causes  the  in- 
jury. Effinger  v.  Fort  Wayne  &  W.  V. 
Traction  Co.  33:  123,  93  N.  E.  855,  175  Ind. 
175.  (Annotated) 


INTERVENING    CAUSE. 

Of    injury    to    employee,    see    Master    and 

Servant,   II.  e,  3. 
In  general,  see  Proximate  Canse.  ' 
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INTERVENTION. 

Right  to  inlorvene  in  attachment  proceed- 
ings, see  Attachment,  28,  29;  Re- 
ceivers,   48. 

Id  garnishiuont  proceedings,  see  Garnish- 
iiEXT,    5fl,    57. 

On  foreclosure,  see  Mortgage,  16. 

Of  parties  in  actions  generally,  see  Parties, 
III. 

Election  by  intervener,  see  Election  of 
Remedies,    25. 

Estoppel    to   intervene,   see   Estoppel,   218. 

Estoppel  as  against  intervener,  see  Judg- 
ment, 209. 

Conclusiveness  of  judgment  against  one 
having  right  to  intervene,  see  Judg- 
ment, 229. 

Sufficiency  of  pleading  on  intervention  in 
proceedings,  see  Pleading,  199,  409, 
410. 

1.  One  who  intervenes  in  an  attachment 
proceeding  wherein  the  service,  which  was 
by  publication,  was  so  defective  as  to  be 
void,  and  claims  the  real  estate  attached, 
may  attack  such  service  befoie  the  rendition 
of  judgment,  by  motion  to  set  it  aside.  Bal- 
lew  V.  Young,  23:  1084,  103  Pac.  623.  24 
Okla.   182.  (Annotated) 

2.  A  party  who,  under  a  statute  pro- 
viding that  third  persons  claiming  or  having 
an  interest  in  property  attaclied  may  inter- 
vene in  an  attachment  proceeding,  intervenes 
in  such  a  proceeding,  and  claims  the  proper- 
t}'  attached,  can  make  only  such  objections 
to  the  irregularity  of  the  proceedings  as 
could  be  made  in  attacking  them  in  an  in- 
dependent collateral  action.  Ballew  v. 
Young,  23:  1084,  103  Pac.  623,  24  Okla.  182. 


INTESTACY. 


Presumption  of,  see  P^vidence,  685. 

£ffect    of    direction    that    lapsed    share    of 

residue  fall  back  into  residue,  to  create, 

see  Wills,  396,  397. 


INTIMIDATION. 


Injunction  against,  see  Injunction,  132, 
133,  135,  139-141,  144,  147,  149,  150, 
152,  166. 


INTOXICATING  LIQUORS. 

I.  Prohibition   and   regulation;   stat- 
utes and  ordinances,   1—52. 
a.  In    general,    1—30. 

1.  Statutes,  1—22. 

2.  Ordinances,   23— 30. 
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/. — contindied. 

b.  Conditions    of    business,    31— 

41. 

c.  Local   option,   42—52, 
II.  Licenses,    53—77. 

a.  In  general,  53— 6S. 

b.  Discretion  as  to  granting,  69— 

c.  Contest;  remonstrance. 

d.  Cancelation;    revocation;    for- 

feiture,  75—77. 
III.  Unlawful  sales;  offenses  and  pro- 
ceedings,  78—1S5. 

a.  In  general,    7S—119. 

b.  Sales      by     clubs      and      their 

agents,   120—138. 

c.  Sales    or    procuring    of    liquor 

by   agent,    clerk,    or  partner, 
139-151. 

d.  By  druggists,   152,   153. 

e.  To    prohibited    per.^ons,     154— 

159. 

f.  Prohibited     hours     and     days, 

160-165. 

g.  Place  of  sale,  166—185. 
h.  Seizure  and  destruction- 

IV.  Civil  remedies. 

a.  In    general;    nuisances. 

b.  Civil  damages,  186—192. 

Carrier's  duty  to  transport  and  deliver,- 
see  Carriers,  778-781. 

Right  of  carrier  forbidden  by  statute  to* 
transport,  to  inspect  packages,  see  Car- 
riers, 787. 

Carrier's  liability  for  loss  of,  by  fire,  see- 
Carriers,   847. 

Enjoining  transportation  of,  by  interstate 
carrier,  see  Commerce,  42. 

Interstate  commerce  in,  see  Commerce,  112- 
128,  131-137. 

Compulsory  treatment  of  inebriates,  see 
Constitutional  Law,  356. 

Drinking  by  or  with  juror  as  contempt, 
see  Contempt,  80. 

Mutuality  of  contract  for  sale  of,  see  Con- 
tracts, 138, 

Acceptance  of  offer  to  sell,  see  Contracts, 
171,   174. 

Validity  of  contract  to  secure  suspension 
of  liquor  law,  see  Contracts,  465. 

Power  of  brewing  corporation  to  construct 
saloon,  see  Corporations,  54,  90. 

Carrying  on  business  in,  by  foreign  corpo- 
ration, see  Corporations,  420. 

Effect  of  state  laws  on  action  in  Federal 
court  to  recover  liquors  or  their  value, 
see  Courts,  259. 

Covenants  or  conditions  as  to  sale  of.  see 
Contracts,  134;  Covenants  and  Con- 
ditions, 29,  30,  126;  Landlord  ani> 
Tenant,  15,  84;  Monopoly  and  Combi- 
nations, 52;  Recording  Laws,  3. 

Compelling  production  before  grand  jury 
of  telegrams  relating  to,  see  Dls 
covERY    and    Inspection,    18;    Search 

AND   SeIZTRE.    16. 

As  to  drunkenness,  see  Drunkenness. 
Judicial    notice    of    injunction    against    sale 

of,  see  Evide.vce,  9. 
Judicial    notice    of    intoxicating    character.- 

of  liquor,  see  Evidence,  47-49. 
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Burden  of  proof  in  action  in  replevin  to 
recover  possession  of,  see  Evidence,  98. 

.Sufficiency  of  evidence  to  support  finding 
that  corporation  was  unlawfully  en- 
gaged in  business  of,  see  Evidence, 
2347. 

Presentation  to  carrier  of  forged  order  for, 
see  Forgery,  16. 

As  family  expense  for  wliich  wife  is  liable, 
see  Husband  and  Wife,  45. 

Injunction  to  restrain  sale  of  beer  by  lessee, 
see  Injunction,  61. 

Enjoining  police  from  stationing  oflScers 
near  place  of  sale,  see  Injunction,  326. 

Validity  of  contract  insuring,  see  Insur- 
ance, 91;   Pleading,  484. 

Proliibition  of  sale  by  member  of  fraternal 
society,  see  Insurance,  104-106. 

Effect  of  insured  person  engaging  in  manu- 
facture or  sale  of,  see  Insurance,  106, 
353-355. 

Effect  of  intemperate  use  of,  to  forfeit 
benefit  certificate,  see  Insurance,  349- 
352. 

Extent  of  liability  of  insurer  on  policy 
protecting,  see  Insurance,   784. 

When  insured  is  under  influence  of,  see 
Insurance,   805,   806. 

Effect  of  default  judgment  in  action  to 
recover  amount  paid  for  liquors  un- 
lawfully sold,  see  Judgment,  98. 

Levy  on,  see  Levy  and  Seizure,  14;  Re- 
plevin, 38. 

Uniformity  in  occupation  tax  on  sale  of 
non intoxicating  malt  liquors,  see  Li- 
cense, 103-106. 

Proximate  cause  of  loss  of  liquors  trans- 
ported, see  Proximate  Cause,  76. 

Replevin  to  recover  possession  of  liquors 
intended  for  illegal  purpose,  see  Re- 
plevin,  5, 

Implied  warranty  that  beverage  is  non- 
alcoholic, see  Sale,  75. 

Duty  of  saloonkeeper  toward  guest,  see 
Saloonke:eper. 

J.  Prohibition  and  regulation;  statutea 
and  ordinances. 

a.  In  general. 

Nature  of  proceeding  for  violation  of  liquor 
laws,  see  Action  or  Suit,  59,  61,  62. 

Effect  of  constitutional  amendment  on  right 
to  prohibit  liquor  traffic,  see  Constitu- 
tional   Law,    17. 

Delegating  power  to  courts  to  regulate  sale 
of,  see  Constitutional  Law,  88. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,   265-277. 

Inherent  right  to  sell,  see  Constitutional 
Law,  508. 

Regulating  amount  of  liquor  that  may  be 
carried  into  county  where  sale  is  pro- 
hibited, see  Constitutional  Law',  529. 

Forbidding  citizen  to  have  possession  of 
liquor  for  his  own  use,  see  Constitu- 
tional Law,   646. 

Forbidding  presence  of  child  in  place  of 
amusement  where  liquor  is  sold,  see 
Indictment,  etc.,  54 ;  Infants,  6-8. 
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State  taxation  of  proceecta  of  sales  ai  liquor 
in  original  packages,  see  Taxes,  131, 
139. 

1 .   Statutes. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Forbidding  drinking  on  trains,  see  Carri- 
ers, 157,  Courts,  215;  Injunction, 
171. 

Power  of  state  to  forbid  publication  of  ad- 
vertisements of  liquors  kept  for  sale 
in  other  states,  see  Comivierce,   11. 

Interference  by  courts  with  statute  author- 
izing sale  of,  see  Courts,  128. 

Question  whether  public  good  requires  pro- 
hibition of  sale  as  one  for  legislature, 
see  Courts,  129. 

Effect  of  passage  of  prohibitory  laws  on 
liability  of  surety  for  payment  of  rent 
of  saloon,  see  Guaranty,  29. 

Effect  of  passage  of  prohibitory  law  on 
rights  and  liabilities  of  parties  to  lease 
for  saloon,  see  Landlord  and  Tenant, 
69-75,  103. 

Statutes  interfering  with  interstate  com- 
merce, see  Commerce,  112-128,  131- 
137. 

Inapplicability  to  sales  out  of  state  of  pro- 
vision for  recovering  back  money  paid 
for,  see  Conflict  of  Laws,  1. 

Discrimination  in  statutes  as  to,  see  Con- 
stitutional Law,   154—156. 

Constitutionality  of  statute  prohibiting 
manufacture  of  alcohol,  see  Constitu- 
tional Law,  192. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law%   265-278. 

Forbidding  manufacture  of  alcohol,  see  Con- 
stitutional Law,  398. 

Due  process  in  regulating  sale  of,  see  Con- 
stitutional Law,  508-512.  628. 

Statute  as  to  liability  for  permitting  treat- 
ing in  saloons  as  denial  of  due  process, 
see  Constitutional  Law,  423. 

Police  power  as  to,  see  Constitutional 
Law,  646,  647,  729-743. 

Enjoining  delivery  by  carrier  of  liquor 
brought  into  prohibition  territory  until 
expiration  of  certain  time,  see  Injunc- 
tion, 11. 

Title  of  statute,  see  Statutes,  123-127, 
142,  143. 

Special  legislation,  see  Statutes,  180-182. 

Amendment  of  liquor  law,  see  Statutes, 
344,  345. 

Effect  of  repeal  of  statute,  see  Statxttes, 
364. 

See  also  infra,  88. 

1.  A  clause  in  the  charter  of  a  munici- 
pal corporation  that  no  provision  of  the  law 
concerning  the  sale  or  disposition  of  liquors 
in  the  county  shall  apply  to  the  city  has  no 
reference  to  legislation  regulating  and  con- 
trolling the  places  where,  or  persons  by 
whom,  such  liquors  are  sold.  State  v.  Ba- 
ker, 13:  1040,  92  Pac.  1076,  50  Or.  381. 

2.  Charter  authority  to  a  city  to  exer- 
cise within  its  limits  the  right  to  regulate 
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saloon  keepers  does  not  prevent  prosecution 
for  violation,  within  the  city,  of  general 
laws  of  the  state  upon  the  subject.  State 
V,  Baker,  13:  1040,  92  Pac.  1076,  50  Or.  381. 

3.  General  statutes  of  a  state,  regulat- 
ing the  sale  of  intoxicating  liquors,  operate 
and  have  force  uniformly  throughout  that 
state,  notwithstanding  anything  in  munici- 
pal charters  or  ordinances  to  the  contrary. 
State  ex  rel.  Young  v.  Robinson,  20:  1127, 
112  N.  W.  269,  101  Minn.  277. 

4.  Refusal  to  permit  one  to  engage  in 
the  business  of  selling  intoxicating  li- 
quors deprives  him  of  no  constitutional 
right.  Smyth  v.  Butters,  32:  393,  112  Pac. 
809,  38  Utah,  151. 

5.  Although  the  sale  of  alcohol  for 
certain  specified  purposes  and  under  cer- 
tain restrictions  is  not  unlawful,  the  Geor- 
gia prohibition  law,  act  1907,  p.  81,  prohib- 
iting entirely  the  manufacture  of  alcohol, 
is  not  violative  of  a  constitutional  provision 
that  protection  of  person  and  property  is 
the  paramount  duty  of  governments,  and 
shall  be  impartial  and  complete.  Cureton 
V.  State,  49:  182,  70  S.  E.  332,  135  Ga.  660. 

6.  The  legislature  of  Kansas  may  pro- 
hibit the  manufacture  and  sale  of  intoxi- 
cating liquors  within  the  state  except  for 
medical,  scientific,  and  mechanical  purposes, 
whenever  in  its  judgment  it  is  necessary 
for  the  health,  morals,  peace,  and  safety 
of  the  people;  and  in  the  interest  of  the 
public  welfare  it  may  impose  any  conditions 
upon  the  conduct  of  those  industries,  short 
of  prohibition,  which  it  may  deem  proper. 
State  V.  Durein,  15:  908,  78  Pac.  152,  70 
Kan.  1.  (Annotated) 

7.  In  counties  where  the  sale  of  in- 
toxicating liquors  is  permitted  under  a 
constitutional  provision,  the  legislature  is 
still  free  to  regulate  the  sale  so  long  as 
it  stops  short  of  actual  or  practical  pro- 
hibition. Ex  parte  Lewinsky,  50:  1156,  63 
So.  577,  66  Fla.  324. 

8.  An  exception  in  a  constitutional  pro- 
vision prohibiting  the  manufacture  and 
sale  of  intoxicating  liquors  except  for  medi- 
cal, scientific,  and  mechanical  purposes  does 
not  deprive  the  legislature  of  the  power  to 
prohibit  its  manufacture  and  sale  for  those 
purposes.  State  v.  Weiss,  36:  73,  84  Kan. 
165,    113   Pac.   388.  (Annotated) 

9.  A  constituticnal  provision  that  the 
question  of  permitting  the  sale  of  intoxi- 
cating liquor  in  any  locality  shall  be  sub- 
mitted to  its  voters  deprives  the  legisla- 
ture of  the  power  of  forbidding  citizens  to 
have  such  liquor  in  their  possession  for 
their  own  use.  Com.  v.  Campbell,  24:  172, 
117  S.  W.  383,  133  Ky.  50. 

10.  The  legislature  is  not  prevented 
from  forbidding  an  agent  to  transport 
from  the  depot  of  the  carrier  to  the  resi- 
dence of  his  principal  intoxicating  liquor 
whicli  had  been  ordered  from  another 
state,  by  the  fact  that  it  could  not  have 
prevented  the  principal  himself  from  re- 
moving the  liquor  from  the  depot  to  his 
home.  State  v.  Wignall,  34:  507,  128  N,  W. 
935,  150  Iowa,  650. 
Digest  1-52  I..R.A.(N.S.) 


11.  A  statute  imposing  a  penalty  upon 
anyone  publishing  a  newspaper  in  which 
appear  advertisements  of  the  keeping  for 
sale  of  intoxicating  liquors,  applies  to  those 
kept  without  as  well  as  within  the  state. 
State  V.  J.  P.  Bass  Publishing  Co.  20:  495, 
71  Atl.  894,  104  Me.  288. 
Nonintoxicating  lieverages. 

12.  The  state  may  prohibit  the  sale  of 
liquor  not  in  fact  intoxicating.  Sawyer  v. 
Botti,  27:  1007,  124  N.  W.  787,  147  Iowa, 
453. 

13.  The  constitutional  grant  to  the  leg- 
islature of  power  to  regulate  or  control  the 
manufacture  and  sale  of  intoxicating  liquor 
does  not  destroy  its  power  to  regulate  the 
sale  of  malt  beverages  containing  alcohol 
in  such  small  quantities  as  not  to  be  in- 
toxicating, where  such  regulation  is  neces- 
sary to  the  control  of  traffic  in  intoxicating 
beverages.  Com.  v.  Henry,  26:  883,  65  S.  E. 
570,  110  Va.  879. 

Provisions  as  to  licenses. 

Discrimination  against  women  in  granting 
license,  see  Constitutional  Law,  156. 

Requiring  express  company  delivering  with- 
in city  to  pay  license,  see  License,  58- 
60. 

14.  The  licensing  of  the  sale  of  intoxi- 
cating liquors  is  not  prohibited  by  a  con- 
stitutional declaration  that  the  government 
is  instituted  for  the  protection,  security, 
and  benefit  of  the  people.  Campbell  v. 
Jackman,  27:  288,  118  N.  W.  755,  140  Iowa, 
475. 

15.  The  licensing  of  the  sale  of  intoxicat- 
ing liquor  is  not  forbidden  by  a  preamble 
to  a  Constitution  which  acknowledges  God 
as  the  source  of  government,  on  the  theory 
that  the  Bible  is  the  word  of  God,  and  con- 
demns the  use  and  sale  of  intoxicating  li- 
quor as  a  beverage.  Allyn's  Appeal,  23:  630, 
71  Atl.  794,  81  Conn.  534. 

16.  Laws  providing  for  the  licensing  of 
the  sale  of  intoxicating  liquors  are  restric- 
tive, and  not  permissive,  statutes,  and  not 
void  because  sanctioning  a  traffic  productive 
of  pauperism  and  crime  whicli  would  not 
otherwise  exist.  State  v.  Roberts,  16:  1115, 
69  Atl.  722,  74  N.  H.  476. 

17.  A  statute  requiring  the  securing  of  a 
license  for  the  sale  of  intoxicating  liquor 
tends  to  safeguard  the  health  and  morals  of 
the  citizens,  and  therefore  does  not  contra- 
vene a  constitutional  provision  that  it  shall 
be  the  duty  of  legislators  to  inculcate  the 
principles  of  hiimanity  and  sobriety  among 
the  people.  State  v.  Roberts,  16:  11 15,  69 
Atl.  722,  74  N.  H.  476. 

18.  That  a  revenue  is  secured  from  a  li- 
cense provided  by  the  legislature  for  the  pur- 
pose of  regulating  the  traffic  in  intoxicating 
liquors,  in  the  interest  of  the  public,  does 
not  render  the  legislation  providing  therefor 
invalid.  Allyn's  Appeal,  23:  630,  71  Atl. 
794,  81  Conn.  534. 

19.  A  statute  permitting  the  granting 
of  licenses  to  sell  intoxicating  liquors  must 
be  regarded  as  an  amendment,  of  a  prior 
statute  forbidding  its  sale,  and  therefore 
is   not   void   on   the   theory   that  the   state 
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cannot  proliibit  and  license  at  the  same 
time.  State  v.  Roberts,  i6:  1115,  69  Atl. 
722,   74  N.   H.  470. 

20.  A  statute  requiring  licenses  for  the 
sale  of  intoxicating  liquors  to  be  drunk 
upon  the  premises  is  not  unconstitutional 
upon  the  ground  that  it  authorizes  what  in 
Die  absence  of  statiite  would  constitute  a 
wrong  and  a  public  nuisance,  since  such 
statute  is  not  the  source  of  the  power  to 
sell  intoxicating  liquors  or  to  maintain  a 
place  for  their  sale,  but  is  a  restriction  upon 
such  right  which  exists  at  common  law  in- 
dependently of  statutory  authority.  Sopher 
V.  State,  14:  172,  81  N.E.  913,  169  Ind.  177. 

( Annotated ) 

21.  The  affirmative  exclusion  of  certain 
persons  from  engaging  in  trafficking  in  in- 
toxicating liquors  does  not  license  those 
not  within  the  description  of  the  excluded 
class,  in  violation  of  a  constitutional  pro- 
vision that  no  license  to  traffic  in  intoxicat- 
ing liquors  shall  thereafter  be  granted  in 
the  state,  but  the  general  assembly  may,  by 
law,  provide  against  the  evils  resulting 
therefrom.  Bloomfield  v.  State,  41:  726,  99 
N.  E.  309,  86  Ohio  St.  253. 

22.  A  state  may,  under  its  police  power, 
require  the  keeper  of  a  bar  on  a  ferryboat 
making  regular  trips  from  another  state, 
where  it  is  owned,  to  pay  a  license  tax  for 
the  privilege  of  selling  liquors  while  the 
boat  is  within  its  jurisdiction.  Harrell  v. 
Speed,  i:  639,  81  S.  W.  840,  113  Tenn.  224. 

(Annotated) 

2.  Ordinances. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

As  to  conditions  of  doing  business,  see  infra, 
I,  b. 

Nature  of  action  for  violation  of  ordinance 
regulating  sales,  see  Action  or  Suit, 
21. 

Municipal  jurisdiction  over  sale  of  intoxi- 
cating liquors,  in  navigable  boundary 
river,   see  Boundaries,   5. 

Ordinances  interfering  with  interstate  com- 
merce, see  Commerce,  112-128,  131- 
137. 

Discrimination  in  favor  of  established 
saloons  and  barrooms,  see  Constitu- 
tional   Law,    275. 

Injunction  against  enforcement  of  pro- 
hibitory ordinance,  see  Injunction, 
344. 

As  to  enactment  of  ordinance  for  treating 
in  saloons,  see  Municipal  Corpora- 
tions, 58. 

Sufficiency  of  title  to  ordinance  regulating, 
see  Municipal  Corporations,  65, 

23.  A  municipal  corporation  has  not,  un- 
der its  general  powers  to  improve  the  mor- 
als, order,  and  comfort  of  its  inhabitants, 
authority  to  make  unlawful  the  keeping  on  i 
storage  or  deposit,  of  intoxicating  liquors, 
in  or  at  any  place  where  any  drinks  or  bev- 
erages are  kept  for  sale,  although  the  sale 
Digest   1-52  L.R.A.(N.S.) 


of  such  liquors  is  prohibited  by  state  laws. 
Eidge  V.  Bessemer,  26:  394,  51  So.  246,  164 
Ala.  599.  (Annotated) 

24.  A  municipal  ordinance  fixing  a  li- 
cense fee  and  providing  regulations  for  the 
liquor  traffic  is  not  void  merely  because  it 

.  covers  the  same  subject-matter  as  a  statute, 
if  it  is  within  the  power  of  the  municipal- 
ity to  enact,  and  contains  provisions  addi- 
tional to  those  covered  by  the  statute. 
Schmidt  v.  Indianapolis,  14:  787,  80  N.  E. 
632,  168  Ind.  631. 

25.  A  city  council  has  power  and  au- 
thority to  enact  ordinances  and  make 
reasonable  regulations  for  the  sale  of  in- 
toxicating liquors,  both  at  retail  and  whole- 
sale, under  a  charter  provision  granting  to 
the  city  the  right  to  license,  tax,  regulate, 
and  restrain  bar  keepers,  saloon  keepers,  and 
dealers  in  spirituous  or  malt  liquors,  and 
places  where  such  liquors  are  kept  for  sale 
or  in  any  manner  disposed  of.  State  v. 
Calloway,  4:  109,  84  Pac.  27,  11  Idaho,  719. 

26.  Authority'  to  forbid  treating  in  sa- 
loons is  conferred  upon  a  municipal  cor- 
poration by  a  charter  empowering  it  to 
regulate  the  selling  and  giving  away  of 
intoxicating  liquors,  and  to  make  regula- 
tions necessary  for  the  preservation  of 
peace  and  good  order  within  its  limits. 
Tacoma  v.  Keisel,  40:  757,  124  Pac.  137,  68 
Wash.  085. 

Provisions   as   to   licenses. 
See  also  supra,  24,  25. 

27.  A  statute  permitting  the  electors  of 
counties  to  determine  whether  or  not  in- 
toxicating liquors  shall  be  sold  within  their 
limits  is  a  general  law  within  the  meaning 
of  a  constitutional  provision  limiting  the 
power  of  municipal  corporations  to  make 
regulations  in  conflict  with  general  laws, 
and  therefore  a  municipality  having  special 
charter  authority  to  license  the  sale  of 
intoxicating  liquor  cannot  do  so  after  the 
county  has  voted  to  prohibit  it.  Mix  v. 
Board  of  County  Comrs.  32:  534,  112  Pac. 
215,  18  Idaho,  695.  (Annotated) 

28.  Charter  authority  to  levy  license 
taxes  empowers  a  municipality  to  levy  such 
tax  on  the  business  of  selling  near  beer. 
State  V.  Dannenburg,  26:  890,  66  S.  E.  301, 
151   N.   C.   718.  (Annotated) 

29.  A  municipal  ordinance  enacted  un- 
der charter  authority  to  license,  tax,  and  reg- 
ulate the  intoxicating  liquor  business,  mak- 
ing the  council  judge  of  the  fitness  of  an 
applicant  to  receive  a  license,  and  giving 
the  right  to  refuse  a  license  to  persons 
deemed  by  it  unfit  to  carry  on  such  busi- 
ness, does  not  provide  for  prohibition  of  the 
business,  since  a  decision  thereunder  that 
an  applicant  is  an  unfit  person  to  receive  a 
license  would  be  merely  prohibitory  as  to 
such  person,  rather  than  as  to  the  business 
itself.  Darby  v.  Pence,  27:  1194,  107  Pac. 
484,   17   Idaho,  697. 

As  to  sales  generally. 

30.  A  city  ordinance  for  the  suppression 
of  the  sale  of  intoxicating  liquors,  enacted 
in  pursuance  of  authority  conferred  by  stat- 
ute,   which    provides    that    offenders    under 
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such  oidinaiice  shall  be  committod  to  the 
city  jail,  is  not  void  on  the  ground  that  the 
conditions  of  all  city  jails  are  not  alike,  and 
that  therefore  a  want  of  uniformity  of  j)un- 
ishment  exists,  in  violation  of  the  statute 
conferring  the  power  upon  the  eitj'.  Wi- 
chita V.  Murphy,  23:  243,  99  Pac.  272,  78 
Kan.  859. 

0.  Conditions   of  fti/sj/jess. 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 

31.  There  is  no  inherent  right  in  a  citi- 
zen to  sell  intoxicating  liquors  by  retail,  and 
the  business  may  be  entirely  prohibited,  or 
permitted  under  such  conditions  as  will 
be  limit  to  the  utmost  its  evils.  New  Or- 
leans V.  Smythe,  6:  722,  41  So.  33,  116  La. 
685. 

32.  A  dealer  in  intoxicating  liquors  has 
no  constitutional  right  to  privacy  in  the 
sale,  nor  to  the  privilege  of  rendering  his 
place  of  business  attractive  for  the  loiterer 
by  the  use  of  chairs  and  tables,  nor  has  he 
such  right  to  sell  to  females.  Ex  parte 
Lewinsky,  50:  1156,  63  So.  577,  66  Fla.  324. 

(Annotated) 

33.  An  ordinance  forbidding  the  keeper 
of  a  saloon  to  permit  liquor  to  be  bought  by 
one  person  and  drunk  by  another  in  his 
place  of  business  is  not  so  unreasonable  as 
not  to  be  within  the  provisions  of  a  char- 
ter empowering  the  municipality  to  regu- 
late the  selling  and  giving  away  of  intox- 
icating liquors,  and  making  regulations 
necessary  for  the  preservation  of  peace  and 
good  .order  within  its  limits.  Tacoma  v. 
keisel,  40:  757,  124  Pac.  137,  68  Wash.  685. 
Prohibited  liours. 
Class  legislation  as  to,  see  Constitutional 

Law,  272. 
See  also  infra,  40,  41. 

34.  A  municipal  ordinance  regulating  the 
hours  in  which  intoxicating  liquors  shall  be 
sold  and  for  Sunday  closing,  and  providing 
for  a  penalty  for  the  sale  thereof  during 
prohibited  hours,  is  not  repugnant  to  the 
general  laws  of  the  state  of  Idaho.  State  v. 
Calloway,  4:  loc,  84  Pac.  27,  11  Idaho.  719. 
As  to  excluding  certain  persons. 
Law  excluding  women   as  class  legislation, 

see    CoNSTiTUTioxAL    Law,     154,     155, 

276. 
Relevancy  of  evidence,  see  Evidence,  1891. 
Forbidding    presence    of    infants    in    place 

where  liquors  are  sold  or  given  away, 

see  Indictment,  etc.,  54. 
Instructions    in     prosecution    for    violation 

of  regulations,  see  Trial,  1075. 
See  also   supra,   32. 

35.  A  statute  making  it  a  crime  to  per- 
mit a  female  under  the  age  of  twenty-one 
years  to  remain  in  or  about  a  saloon  is  not 
void  as  arbitrarv  or  unreasonable.  State  v. 
Baker,  13:  1040/92  Pac.  1076,  50  Or.  381. 

36.  A  room  adjoining  a  saloon,  used  in 
connection  with  the  saloon  business,  is  a 
part  of  the  saloon,  within  the  meaning  of 
a  statute  prohibiting  the  permitting  of  fe- 
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males  under  age  to  remain  in  or  about  a 
saloon.  State  v.  Baker,  13:  1040,  92  Pac. 
1076,  50  Or.  381. 

37.  A  municipal  corporation  is  author- 
ized to  prohibit  saloon  keepers  from  per- 
mitting women  to  be  bout  their  saloons, 
and  from  selling  liquor  to  them,  under 
charter  authority  to  prevent  vice  and  im- 
morality, and  restrain,  license,  and  regu- 
late saloons.  People  v.  Case,  18:  657,  116 
N.  W.  558,  153  Mich.  98. 

38.  A  saloon  keeper  who  permits  a  minor 
member  of  a  band  to  be  in  his  saloon  for  a 
few  minutes  while  the  band  furnishes  music 
therein  violates  a  statute  forbidding  him  to 
permit  minors  to  visit  or  remain  in  the 
saloon, — especially  where  he  permits  such 
minor  to  be  treated  with  intoxicating  liquor 
befoue  he  departs.  State  v.  Johnson,  22: 
1007,  121  N.  W.  785,  23  S.  D.  293. 

( Annotated ) 

39.  An  adult  leader  of  a  band  composed 
partly  of  minors  is  not  their  guardian  witli- 
in  the  meaning  of  a  statute  forbidding  keep- 
ers of  saloons  to  permit  minors  to  visit  or 
remain  therein  unless  accompanied  by  their 
guardians.  State  v.  Johnson,  22:  1007,  121 
N.  W.  785,  23  S.  D.  293. 

40.  Under  an  ordinance  forbidding  » 
saloon  keeper  from  permitting  any  person 
or  persons  other  than  himself  and  family  to 
enter  his  place  of  business  during  the  hours 
when  the  sale  of  liquors  is  prohibited,  the 
offense  is  committed  by  admitting  a  pro- 
hibited person  into  the  building  during  pro- 
hibited hours,  and  it  is  immaterial  for  what 
purposes  the  proprietor  admits  him.  State 
V.  Calloway,  4:  109,  84  Pac.  27,  11  Idaho, 
719. 

41.  A  provision  in  an  ordinance  regulat- 
ing the  sale  of  intoxicating  liquors,  that  no 
proprietor  of  a  place  where  such  liquors  are 
sold  shall  permit  any  person  or  persons 
other  than  himself  or  family  to  enter  the 
premises  during  the  hours  when  the  sale 
of  liquors  is  prohibited,  is  a  reasonable 
regulation,  within  the  power  of  the  common 
council  to  enact,  and  not  contrary  to  the 
Constitution  or  general  laws  of  the  state  of 
Idaho.  State  v.  Calloway,  4:  109,  84  Pac. 
27,  11  Idaho,  719.  (Annotated) 

c.  Local  option. 

(See   also   same   heading   in  Digest   L.R.A. 

1-10.) 

Unlawful  sale  in  local  option  district,  see 
infra.  III. 

Liability  of  carrier  for  transporting  liquor 
into  local  option  district,  see  infra, 
116. 

Injunction  against  enforcement  of  local  op- 
tion law,  see  Injunction,  305. 

Sufficiency  of  title  of  local  option  statute, 
see  Statutes,  123-125. 

Special  legislation  as  to,  see  Statutes,  181. 

Repeal  by  municipal  charter  of  local  op- 
tion law,  see  Statutes,  343,  350. 

42.  The  legislature  cannot  enact  that  all 
C.  0.  D.  sales  shall  be  deemed  to  have  been 
made   at   the  place  of   destination,   if  it  ia 
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local  option  territory,  under  a  constitution- 
al provision  permitting  the  people  of  any  lo- 
cality to  prohibit  the  sale  of  intoxicants 
within  the  limits  of  the  town  or  precinct 
adopting  the  law.  Keller  v.  State,  i :  489, 
87   S.    V\.  069,  —  Tex.  Crim.  Rep.  — . 

43.  Under  a  constitutional  provision 
that  the  people  of  any  locality  may  prohibit 
the  sale  of  intoxicating  liquors  "within  the 
prescribed  limits"  of  the  precinct  or  county, 
the  legislature  cannot  prohibit  the  sale,  in 
other  localities,  of  intoxicants  to  be  shipped 
into  territory  which  has  adopted  prohibi- 
tion. Keller  v.  State,  1:  489,  87  S.  W.  669, 
—  Tex.  Grim.  Rep.  — .  (Annotated) 

44.  Charter  authority  to  a  municipality 
to  license  or  prohibit  places  where  intoxi- 
cating liquor  is  sold,  and  repealing  all  acts 
or  parts  of  acts  inconsistent  therewith, 
takes  the  municipality  out  of  the  operation 
of  a  prior  local-option  law  enacted  by  the 
people  upon  initiative  petition,  which  might 
be  made  applicable  to  any  county  or  subdi- 
vision thereof  by  vote  of  the  people,  so  that 
the  sale  of  intoxicating  liquor  therein  should 
be  prohibited.  Hall  v.  Dunn,  25:  193,  97 
Pac.  811,  52  Or.  475. 

45.  A  constitutional  provision  that  the 
operation  of  laws  shall  never  be  suspended 
except  by  authority  of  the  general  assembly 
is  not  contravened  by  a  statute  making  the 
question  of  permitting  or  prohibiting  the 
sale  of  intoxicating  liquors  in  the  counties 
of  the  state  depend  upon  popular  vote. 
McPherson  v.  State,  31:  188,  90  N.  E.  610, 
174  Ind.  60. 

46.  A  statute  making  the  question  of 
permitting  or  prohibiting  the  sale  of  intoxi- 
cating liquors  in  a  county  to  depend  upon 
popular  vote  does  not  contravene  a  con- 
stitutional provision  that  no  law  shall  be 
passed  to  take  effect  upon  any  other  au- 
thority than  that  provided  in  the  Constitu- 
tion, that  is,  its  regular  passage,  approval, 
and  promulgation.  McPherson  v.  State. 
31:  188,  90  N.  E.  610,  174  Ind.  60. 
Validity  of  provisions  for. 
Delegating  power  as  to,  to  people,  see  Con- 
stitutional Law,  83-85. 

Procedure;  election. 

Power  of  legislature  to  cut  off  right  of 
appeal  in  contest  over  local  option  elec- 
tion, see  Appeal  and  Error,  3. 

Imposing  upon  court  duty  to  declare  result 
of  local-option  election,  see  Constitu- 
tional Law,  126. 

Power  to  prescribe  qualification  of  voters 
at  local  option  election,  see  Constitu- 
tional Law,  175. 

Appeal  in  action  to  contest  local  option 
election,  see  Appeal  and  Error,  12,  13; 
Constitutional  Law,  545;  Statutes, 
181. 

Tie  vote  at  local  option  election,  see  Elec- 
tions, 55. 

47.  An  election  to  determine  whether  or 
not  intoxicating  liquor  may  be  sold  in  a 
precinct  is  within  a  constitutional  provision 
that  all  elections  shall  be  by  ballot.  State 
ex  rel.  Birchmore  v.  State  Bd.  of  Can- 
vassers, ■  14:  850,  59  S.  E.  145,  78  S.  C. 
461.  (Annotated) 
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48.  A  statutory  provision  that  a  local- 
option  election  shall  be  conducted  according 
to  the  rules  provided  for  general  elections 
requires  that  it  shall  be  by  ballot,  where 
the  Constitution  requires  general  elections 
to  be  so  conducted.  State  ex  rel.  liirch- 
more  v.  State  Bd.  of  Canvassers,  14:  850, 
59  S.  E.  145,  78  S.  C.  461. 

49.  A  local-option  election  in  which  the 
ballots  "for"  sale  are  required  to  be  de- 
posited in  one  box,  and  those  "against"  in 
another  box,  is  void  under  a  constitutional 
provision  that  elections  shall  be  by  ballot, 
which  implies  secrecy.  State  ex  rel.  Birch- 
more  V.  (State  Bd.  of  Canvassers,  14:  850, 
59  S.  E.  145,  78  S.  C.  46L 

50.  A  constitutional  provision  prescrib- 
ing the  qualifications  of  electors  for  mem- 
bers of  assembly  and  all"  officers  elective  by 
the  people  does  not  prevent  the  legislature 
from  prescribing  difl"erent  qualifications  for 
persons  who  shall  vote  upon  the  question 
of  licensing  the  sale  of  intoxicating  liquors. 
Willis  v.  Kalmbach,  21:  1009,  64  S.  E.  342, 
109  Va.  475. 

51.  That  an  order  for  a  local  option  elec- 
tion was  made  long  enough  before  tlie  time 
set  for  the  election,  to  permit  the  notices 
to  be  posted  for  the  re(juired  number  of 
days,  is  sufficient  on  collateral  attack,  if  the 
statute  does  not  prescribe  tlie  time  for  mak- 
ing the  order.  State  v.  Billups,  48:  308, 
127  Pac.  686,  63  Or.  277. 

52.  A  finding  by  the  court  in  ordering  a 
local  option  election,  that  the  petition  had 
been  signed  by  the  requisite  number  of  legal 
voters,  is  not  invalid,  altliough  the  statute 
requires  it  to  be  signed  by  registered  voters. 
State  V.  Billups,  48:  308,  127  Pac.  686,  63 
Or.  277. 

II.  Licenses, 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Statutory  provision  as  to,  see  supra,  14-22. 

Provision  as  to,  in  ordinance,  see  supra, 
24,  25,  27-29. 

Sales  in  violation  of,  or  without  license,  see 
infra.   III. 

Dismissal  of  writ  of  error  in  mandamus 
proceeding  to  compel  issuance  of,  see 
Appeal  and  Error,  392. 

Recovery  of  unearned  license  fees,  see  As- 
sumpsit, 50-54. 

Recovery  of  payment  of  license  fee  unlaw- 
fully exacted,  see  Assumpsit,  59. 

Liability  on  statutory  liquor  bond,  see 
Bonds,  32-34,  124. 

Requiring  license  as  interference  with  in- 
terstate commerce,  see  Commerce,  112- 
128,  131-L37. 

Requiring  residence  for  two  years  within 
state  as  condition  to  granting  license, 
see  Constitutional  Law,  202. 

Due  process  as  to,  see  Constitutional 
Law,  509,  512. 

Validity  of  licensing  of  sale  of,  see  Con- 
stitutional Lav,  820. 
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"Contempt  in  disobeying  injunction  against 
licensing  sale  of  liquor,  see  Contempt, 
42. 
Promise  by  public  officer  to  return  to  third 
person  money  deposited  with  applica- 
tion for  liquor  license,  see  Contracts, 
55. 

Referendum  on  question  of  grant  of  license, 
see  Initiative,  Referendum,  and  Re- 
call, 2,  3. 

Illegal  sale  of  intoxicating  liquors  as 
ground  for  refusal  of  license  for  sale 
of  soft  drinks,  see  License,  22. 

Mandamus  to  compel  issuance  of  license, 
see  Mandamus,  95-97,  120. 

Padding  census  returns  to  make  it  appear 
that  city  had  sufficient  population  to 
enable  saloon-keepers  to  obtain  license, 
see  Parties,  107. 

Perjury  in  making  false  oath  to  secure 
saloon  license,  see  Perjury,  4. 

Assigning  license  as  coUa^teral  security,  see 
Pledge  and  Collateral  Security,  2. 

Binding  effect  on  seller  of  beverage  of  war- 
ranty by  agent  that  it  is  nonalcoholic 
and  not  subject  to  tax,  see  Principal 
AND  Agent,  44. 

^uo  warranto  to  test  validity  of  license,  see 
Quo  Warranto,  1. 

As  assets,  see  Receiveks,  22. 

Taxability  of  privilege  to  sell  liquor,  see 
Taxes,  47. 

Setting  aside  percentage  of  liquor  license 
fees  for  purpose  of  establishing  hos- 
pital for  inebriates,  see  Taxes,  120. 

53.  The  provisions  of  the  Kansas  stat- 
ute authorizing  an  appeal  and  a  proceeding 
in  error  from  the  action  of  a  probate  judge 
who  refuses  to  grant  permits  to  sell  intoxi- 
cating liquors  are  valid  and  afford  ample 
remedies  to  those  who  may  be  wrongfully 
denied  such  permits.  State  v.  Durein,  15: 
908,  78  Pac.  1.52,  70  Kan.  1. 

54.  A  license  to  operate  a  sa,loon  in  a 
certain  building  does  not  authorize  the  oper- 
ation of  two  saloons  in  different  rooms  in  it. 
Malkan  v.  Chicago,  2:  488,  75  N.  E.  548,  217 
111.471.  (Annotated) 

55.  One  attempting  to  sell  liquor  within 
the  prohibited  distance  of  a  schoolhouse  can- 
not, escape  payment  of  the  privilege  tax  on 
the  theory  that  the  statute  imposing  the 
tax  does  not  apply  to  places  wherein  the 
business  is  prohibited  and  made  a  misde- 
meanor. Foster  v.  Speed,  22:  949,  111  S.  W. 
925,  120  Tenn.  470.  (Annotated) 

56.  That  a  petition  for  license  to  sell  in- 
toxicating liquor  asks  only  the  privilege  of 
selling  vinous,  malt,  and  brewed  liquors 
does  not  limit  the  scope  of  the  license  is- 
sued thereon  to  such  liquors  only,  where 
licenses  provided  for  by  the  only  statute 
authorizing  their  issuance  are  to  include 
the  right  to  sell  spirituous  liquors  also, 
and  the  fee  is  paid  under  that  statute.  Com. 
V.  Spence,  35:  376,  79  Atl.  775,  230  Pa.  571. 

(Annotated) 

57.  One  engaged  in  soliciting  retail  or- 
ders for  intoxicating  liquor,  to  be  forward- 
ed for  acceptance  to  another  state,  where 
delivery  is  to  be  made,  is  within  the  provi- 
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sions  of  a  statute  imposing  a  license  fee  up- 
on the  business  of  selling  or  offering  for 
sale  intoxicating  liquors  by  a  traveling 
salesman  who  solicits  orders  for  small  quan- 
tities. State  V.  Delamater,  8:  774,  104  N. 
W.  537,  20  S.  D.  23. 
Return  of  unearned  fee. 

58.  A  county  which  has  for  a  fee  granted 
a  license  to  sell  intoxicating  liquors  within 
its. limits  for  a  certain  period  is,  so  far  as 
the  funds  remain  within  its  control,  bound 
to  return  the  unearned  portion  of  the  fee 
if,  before  the  expiration  of  the  prescribed 
period,  the  territory  where  the  business  is 
conducted  becomes  incorporated  as  a  mu- 
nicipal corporation,  which  assumes  the  reg- 
ulation of  the  traffic  within  its  limits,  and 
requires  the  payment  to  it  of  a  fee  for  the 
privilege  of  conducting  the  business.  Bart 
V.  Pierce  County,  31:  1151,  111  Pac.  582,  60 
Wash.  507. 

59.  The  mere  appropriation  to  the  school 
fund  of  money  paid  for  a  license  to  sell  in- 
toxicating liquor  does  not  relieve  the  coun- 
ty which  granted  the  license  of  the  duty  of 
returning  the  money  upon  failure  of  the 
license,  if  such  fund  is  subject  to  the  do- 
minion of  the  county  and  the  appropriation 
is  made  merely  for  convenience  or  as  mat- 
ter of  policy.  Bart  v.  Pierce  County,  31: 
1151,  111  Pac.  582,  60  Wash.  507. 

W^ho  entitled  to. 

Discrimination    against    women,    see    Con- 
stitutional Law,  156. 
See  also  supra,  29. 

60.  Where  by  statute  the  right  to  sell 
intoxicating  liquors  is  denied  to  one  who 
has  made  sales  without  license,  the  license 
of  a  manufacturer  will  not  be  renewed 
where  he  has  made  retail  sales  which  he 
had  no  authority  to  make.  Re  Metz  Bros. 
Brewing  Co.  32:  622,  129  N.  W.  443,  88 
Neb.  164. 

61.  In  a  contest  over  an  application  for 
a  license,  under  Cobbey's  (Neb.)  Stat.  1907, 
§§  7150  et  seq.,  where  the  sole  objection 
urged  against  the  character  of  the  appli- 
cant was  that  no  man  of  respectable  cliar- 
acter  would  apply  for  a  license  to  retail 
intoxicating  liquors,  and  the  only  evidence 
presented  to  the  city  council  upon  that  point 
was  the  testimony  of  a  witness  who  stated 
under  oath  that  the  applicant  was  a  man 
of  good  reputation  and  respectable  char- 
acter and  standing,  the  city  council  proper- 
ly determined  that  issue  in  favor  of  the  ap- 
plicant. Re  Phillips,  17:  looi,  116  N.  W. 
950,  82  Neb.  45. 

62.  A  statute  amendatory  of  the  general 
law  governing  the  sale  of  intoxicating  li- 
quor by  pharmacists  as  well  as  others, 
which  provides  that  no  one  except  a  quali- 
fied elector  shall  be  granted  a  permit,  ap- 
plies to  sales  by  pharmacists.  Re  Car- 
ragher,  31:  321,  128  N.  W.  352,  149  Iowa, 
225. 

63.  A  statute  limiting  the  right  to  sell 
intoxicating  liquor  to  qualified  electors  uses 
such  words  in  their  constitutional  sense, 
and  a  woman  cannot  therefore  receive  a 
permit  where  the  Constitution  limits  the 
right  to  vote  to  male  citizens,  although  by 
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statute    women    are    permitted    to    vote    on 
local  financial  matters.     Re  Carraglier,  31: 
321,  128  N.  W.  .352,  149  Iowa,  225. 
Petition;    ob.lections. 

tU.  To  entitle  one  to  a  license  to  sell  in- 
toxicating liquor,  he  is  not  required  to  ob- 
tain tlie  consent  of  the  owners  of  build- 
ings located  within  the  radius  in  which  the 
statute  requires  the  consent  of  owners  of 
<lwellings  to  be  obtained,  if,  although  for- 
merly occupied  as  dwellings,  they  have  been 
abandoned  as  such,  and  the  character  of 
the  neighborhood  indicates  that  they  will 
not  be  again  used  for  such  purposes.  Re 
Townsend,  22:  194,  88  N.  E.  41,  195  N.  Y 
214. 

65.  The  owner  of  the  fee  of  a  street  at 
the  point  where  it  abuts  on  property,  to  sell 
liquor  vipon  which  an  application  has  been 
made  for  license,  is  within  the  provisions  of 
a  statute  authorizing  owners  of  real  estate 
within  25  feet  of  such  property  to  object  to 
the  granting  of  the  license.  Moran  v.  Gal- 
lagher, 20:  116,  85  N.  E.  579,  199  Mass. 
486. 

Amount. 

License  tax  as  invasion  of  property  rights, 
see  Constitutional  Law,  509. 

Judicial  notice  that  license  fee  is  excessive, 
see  Evidence,  58. 

SuflTiciency  of  evidence  to  rebut  presump- 
tion of  reasonableness  of,  see  Evidence, 
2344. 

66.  The  police  jury  have  no  authority  to 
nullify  the  result  of  a  local  option  election 
which  resulted  in  favor  of  licensing  saloons, 
by  imposing  a  license  fee  so  excessive  in 
amount  as  to  render  it  prohibitory.  State 
ex  rel.  Davis  v.  Police  Jury  of  Webster 
Parish,  14:  794,  45  So.  47,  120  La.  163. 

( Annotated ) 

67.  A  license  tax  of  $1,000  per  year  im- 
posed by  a  municipal  corporation  on  the 
business  of  selling  near  beer,  which  is  a  busi- 
ness recognized  by  the  state,  so  that  the  mu- 
nicipality has  no  power  to  destroy  it,  will 
not  be  declared  to  be  prohibitive  and  unrea- 
sonable, where  business  is  being  conducted 
under  it,  and  such  business  requires  exten- 
sive police  surveillance.  State  v.  Dannen- 
burg,  26:  8go,  66  S.  E.  301,  151  N.  C.  718. 
Uniformity  and  equality;  discrimina- 
tion. 

68.  A  municipal  ordinance  imposing  a  li- 
cense fee  upon,  and  providing  for  the  regula- 
tion of,  each  brewery,  distillery,  depot,  or 
agency  established  within  the  city,  is  not 
rendered  void  for  discrimination  by  a  pro- 
vision that  any  structure  used  for  receipt  or 
storage  of  liquors  "brewed  by  any  brewery 
without  the  city  and  shipped  into  the  city" 
for  distribution  shall  be  considered  a  depot 
of  such  brewery  under  the  provisions  of  the 
ordinance,  since  such  provision  is  merelj'  in 
aid,  and  in  a  measure  explanatory,  of  the 
general  provision.  Schmidt  v.  Indianapolis, 
14:  787,  80  N.  E.  632,  168  Ind.  631. 
Digest  1-52  I..R.A.(ir.S.> 


b.  Discretion  us  to  granting. 

(Sec   also    same   heading   in    Digest   L.R.A, 
1-70.) 

Review  by  courts  of  discretion  in  granting^ 

license,  see  Courts,  140. 
Mandamus   to   compel    issuance    of   license,. 

see  Mandamus,  95-97,  120. 
See  also  supra,  29. 

69.  The  discretion  vested  in  the  excise 
board  of  a  city  in  the  matter  of  granting 
licenses  for  the  sale  of  intoxicating  liquors 
extends  to  limiting  th?  number  of  licenses 
which  it  will  issue  within  the  city,  as  well 
as  the  number  that  will  be  granted  for  any 
particular  locality;  and  this  is  especially- 
true  where  tlie  board  is  cliarged  witli  polic- 
ing the  city,  but  is  limited  in  the  number 
of  oflficers  which  it  may  appoint  and  main- 
tain for  that  purpose.  Brown  v.  Jugen- 
heimer,  18:  386,  116  N.  W.  966,  81  Neb.  836. 

(Annotated) 

70.  The  discretionary  power  vested  by 
statute  in  the  probate  judges  of  the  respec- 
tive counties  of  Kansas,  to  grant  or  refuse 
permits  to  sell  intoxicating  liquors,  is  not 
an  option  to  act  according  to  prejudice  or 
caprice,  but  it  is  a  judicial  discretion,  to  be 
exercised  only  with  reference  to  the  facts 
and  circumstances  of  each  case  after  a  full 
hearing.  State  v.  Durein,  15:  908,  78  Pac. 
152,  70  Kan.  1. 

71.  Under  a  mimicipal  ordinance  forbid- 
ding the  setting  up  of  any  piire  for  the 
sale  of  liquor  without  permission  o^  the  city 
council  previously  applied  for  in  writing, 
accompanied  by  the  written  consent  of  the 
property  holders  within  a  specified  distance 
from  the  proposed  location  of  the  barroom, 
the  council  is  without  power  arbitrarily  to 
withhold  a  permit,  where  the  applicant  has 
complied  with  the  provisions  of  the  ordi- 
nance; and  he  has  a  remedy  Ly  ni^riulainus. 
New  Orleans  v.  Smyth e,  6:  722,  41  So.  33, 
116  La.  685. 

72.  The  decision  of  a  city  council  law- 
fully authorized  to  issue  licenses  to  sell 
intoxicating  liquor  to  applicants  who  in  its 
opinion  are  fit  to  carry  on  such  business, 
refusing  to  grant  a  license  to  an  applicant 
on  the  ground  that  he  is  not  fit,  is  not  ren- 
dered arbitrary  by  the  refusal  of  the  coun- 
cil to  grant  him  a  hearing  upon  applica- 
tion. Darby  v.  Pence,  27:  11 94,  107  Pac. 
484,   17  Idaho,  697. 

73.  The  mere  meeting,  by  an  applicant 
for  a  license  to  sell  intoxicating  liquors, 
of  the  conditions  on  which  the  legislature 
has  authorized  the  granting  of  a  license, 
does  not  entitle  him  to  compel  its  issuance, 
where  authority  to  issue  licenses  is  con- 
ferred on  certain  officers,  who  are  expressly 
empowered,  in  their  discretion,  to  refuse 
an  application  for  good  cause.  Smyth  v. 
Butters,  32:  393,  112  Pac.  809,  38  Utah,  151. 

74.  Officers  having  authority  to  refuse 
for  good  cause  to  issue  a  license  to  sell 
intoxicating  liquors  may  refuse  a  license  to 
one  who  is  shown  to  have  repeatedly  violat- 
ed  the   statute   by    selling   on    Sunday   and 
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'permitting  gambling  to  be  carried  on  on  the 
premises.  Smyth  v.  Butters,  32:  393,  112 
Jac.  809,  ^8  Utah,  151. 

.c.  Contest;  remonstrance. 

(See  same  heading  m  Digest  L.R.A.  1-10.) 

■d.   Cancelation;  revocation;   forfeiture. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Subjecting  licensee  convicted  of  violation  of 
statute  to  fine  and  forfeiture  of  license 
as  denying  right  of  appeal,  see  Appeal 
AND  Error,  80. 

Right  to  recover  unearned  portion  of  license 
fee,  see  Assumpsit,  50-54. 

\Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  271. 

Due  process  as  to,  see  Constitutional 
Law,   512. 

Revocation  of  license  for  wrongful  sale  of 
liquor,  see  Constitutional  Law,  628. 

Forfeiture  of  license  as  cruel  and  unusual 
punishment,  see  Criminal  Law,  239, 
240. 

Municipal  liability  for  attempted  revoca- 
tion, see  Municipal  Corporations,  391. 

75.  A  license  to  sell  liquor  is  granted  in 
pursuance  of  the  police  power,  and  not  of 
the  taxing  power,  of  the  state;  and  it  is 
subject  to  revocation,  since  its  primary  pur- 
pose is  not  revenue,  but  regulation.  Claus- 
sen  v.  Luverne,  15:  698,  115  N.  W.  643, 
.103  Minn.  491. 

76.  One  accepting  a  saloon  license  con- 
taining a  provision  authorizing  its  revoca- 
tion at  the  discretion  of  the  mayor,  and 
with  knowledge  that  the  city  charter  pro- 
vides for  such  revocation,  is  bound  by  such 
terms.  Malkan  v.  Cliicago,  2:  488,  75  N.  E. 
548,  217   111.  471. 

77.  The  passage  by  a  municipal  corpo- 
ration having  charter  autliority  to  revoke 
liquor  licenses,  of  an  ordinance  providing 
for  revocation,  on  second  conviction  of  vio- 
lation of  law  relating  to  the  trafic,  does 
not  prevent  the  council  from  summarily  re- 
voking the  license  for  cause.  Roberts  v. 
Boise  City,  45:  593,  132  Pac.  306,  23  Idaho. 
,716. 

,///,   Unlawful    sales;    offenres    and 
proceedings. 

<t.  In  general. 

{See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

EflTect  of  charter  authority  to  city  to  regu- 
late saloon-keepers,  on  prosecvttion  for 
violation  of  gerieral  laws  of  state,  see 
supra,  2. 

Provisions  of  ordinance  as  to,  see  siipra,  30. 

Nature  of  proceeding  to  recover  penalty  for 
permitting  use  of  premises  in  violation 
of  prohibition  law,  see  Action  or  Suit, 
50.  61. 

Digest   1-52  I^ll.A.(N.S.) 


Nature  of  proceeding  for  violation  of  liquor 
laws,  see  Action  or  Suit,  59,  61,  62. 

Estoppel  to  complain  of  introduction  of 
evidence  to  show  intoxicating  proper- 
ties of  malt  liquor,  see  Appeal  and 
Error,  543. 

Review  of  finding  of  trial  court  in  prose- 
cution for  illegal  sale,  see  Appeal  and 
Error,  974,  975. 

Permitting  jury  in  action  for  illegal  sale  to 
listen  to  address  on  proliibition,  see 
Appeal  and  Error,  ]50(i. 

Prejudicial  error  as  to  verdict,  see  Appkai, 
AND  Error,  1537. 

Duty  of  attorney  general  to  prosecute  at 
request  of  governor,  see  Attorney  Gen- 
eral, 3. 

Recognizance  not  to  make  further  sales  in 
consideration  of  cancelation  of  sen- 
tence' of  imprisonment  for  wrongful 
sale,  see  Bail  and  Recognizance,  2. 

Bond  by  lessee  to  hold  lessor  harmless  from 
liability  for  unlawful  sale  of  liquor  on 
premises,  see  Bonds,  6. 

Regulation  of  sales  as  interference  with 
commerce,  see  Commerce,  112-128,  131- 
137. 

Increasing  punishment  for  second  violation 
of  liquor  law,  see  Constitutional 
Law,  38. 

Appointment  of  special  attorney  to  prose- 
cute infringements  of  liquor  law,  see 
Constitutional  Law,  72. 

Statute  making  possession  of,  presumptive 
evidence  of  guilt,  see  Constitutional 
Law,  142. 

Due  process  in  regulating  use  of,  see  Con- 
stitutional Law,  529. 

Depriving  purchaser  of  right  to  treat  an- 
other to,  see  Constitutional  Law,  646. 

Rent  note  given  for  lease  of  property  to  be 
used  for  illegal  sale  of  liquor,  see  Con- 
tracts, 575. 

Right  to  recover  commissions  for  illegal 
sale  of,  see  Contracts,  576. 

Requiring  police  judge  to  give  notice  of  vio- 
lations of  liquor  law,  see  Courts,  67. 

Election  of  remedy  for,  see  Criminal  Law, 
62. 

What  law  in  point  of  time  governs  liability 
for  selling,  see  Criminal  Law,  7. 

Entrapment  as  defense  to  liability  for  sale, 
see  Criminal  Law,  59,  60. 

Privilege  against  self -crimination,  see  Crim- 
inal Law,  114-116. 

Former  jeopardy,  see  Criminal  Law,  181, 
215, '216. 

Validity  of  sentence  for  wrongful  sale,  see 
Criminal  Law,  227. 

Cruel  and  unusual  punishment  for,  see 
Criminal  Law,  239,  240. 

Judicial  notice  of  intoxicating  character  of, 
see   Evidence,   47-49. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  102,  104,  205,  303,  501. 

Evidence  generally  in  prosecution  for,  see 
Evidence,  798,  849,  1227,  1399,  1638, 
1639,   1825-1827. 

Sufficiency  of  evidence  in  prosecution  for 
unlawful  sale,  see  Evidence,  2092,  2303, 
2404-2410. 
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Admissibility  of  evidence  under  indictment  ■ 
for  illegal  sale,  see  Evidence,  2451. 

Right  of  governor  to  require  attorney  gen-  i 
eral   to   examine   person   charged   with 
violation  of  liquor  laws,  see  Governor, 
3, 

Indictment  for  oflFense  against  liquor  laws, 
see  Indictment,  etc.,  14,  22,  23,  33,  36- 
38,  101-103,  105. 

Injunction  against  violation  of  liquor  laws, 
see  Injunction,  97,  170,  171. 

Contempt  in  violation  of  injunction  against 
sale,  see  Contempt,  42,  54-57,  76. 

Costs  in  proceeding  to  punish  violation  of 
injunction  restraining  sale  of,  see  Costs 
AND  Fees,  29. 

Acquittal  on  criminal  charge  for  illegal  sale 
as  bar  to  injunction  against  sale,  see 
Judgment,  195. 

Binding  eflfect  of  decree  enjoining  sale  of 
liquors  on  premises,  on  subsequent  oc- 
cupants, see  Judgment,  243. 

Revival  of  decree  enjoining  unlawful  sales, 
see  Judgment,  321. 

Injunction  against  prosecution  for  illegal 
sale,  see  Injunction,  303-305. 

Default  judgment  in  action  to  recover  pay- 
ments for  unlawful  purchase  of,  see 
Judgment,  3. 

EflFect  of  repeal  of  ordinance  as  to  sale  of 
liquors  pending  appeal  from  conviction 
of  unlawful  sale,  see  Municipal  Cor- 
porations, 52. 

Removal  of  officers  for  failure  to  make  com- 
plaint of  violation  of  liquor  laws,  see 
Officers,  60,  61. 

Forfeiture  of  office  by  mayor  by  failure  to 
enforce  laws  against  sale,  see  Officers, 
64. 

Removal  of  county  attorney  for  failure  to 
prosecute  liquor  cases,  see  Officers,  66 

Power  of  special  counsel  to  governor  to  sign 
information  charging  violation  of 
liquor  laws,  see  Officers,  78. 

Acts  of  special  counsel  appointed  under  un- 
constitutional statute  to  prosecute  vio- 
lations of  liquor  law,  see  Officers,  121. 

Perjury  in  prosecution  for  illegal  sale,  see 
Perjury,  3. 

Perjury  by  witness  in  investigation  before 
grand  jury,  see  Perjury,  7. 

Unlawful  search  for,  or  seizure  of,  liquors, 
see  Search  and  Seizure,  4-12,  15. 

Who  may  question  validity  of  statute  as  to, 
see  Statutes,  34. 

Efl'ect  of  statute  repealing  inconsistent  stat- 
utes on  liability  for  prior  violation  of 
a  statute  upon  the  same  subject,  see 
Statutes,  364. 

Election  between  counts  on  prosecution  for, 
see  Trial,  20. 

Direction  of  verdict  in  prosecution  for  sale, 
see  Trial,  780,  781. 

Instructions  in  prosecution,  see  Trial,  1075, 
1082. 

Cross-examination  of  prosecuting  witness 
in  prosecution  for  sale,  see  Witnesses, 
109. 

•'  *  78.  The  sale  of  intoxicating  liquor  is 
not  illegal  at  common  law.  Campbell  v. 
Digest  1-52  L.R.A.(N.S.) 


Jackman,  27:  288,  118  N.  W.  755,  140  Iowa, 
475. 

79.  Neither  the  sale  of  intoxicating  liq- 
uors, nor  the  keeping  and  maintaining  in 
an  orderly  manner  of  houses  wherein  such 
liquors  were  sold  to  be  used  as  a  beverage, 
constituted  a  public  offense,  or  a  public- 
nuisance,  at  common  law.  Sopher  v.  State^ 
14:  172,  81   N.  E.   913,   169  Ind.   177. 

80.  To  secure  a  conviction  under  an  in- 
dictment for  maintaining  a  common  nui- 
sance in  a  place  of  resort  where  intoxicating 
liquors  are  dispensed  between  certain  dates, 
it  is  not  necessary  for  the  state  to  show 
that  the  place  was  used  for  such  purposes 
during  the  entire  period  named  in  the  in- 
dictment. State  V.  Kapicski,  23:  737,  73 
Atl.  830,  105  Me.  127. 

81.  A  provision  of  a  statute  declaring  a 
place  where  intoxicating  liquor  is  sold  to  be 
a  nuisance  is  to  be  construed  with  a  pro- 
vision in  another  statute  defining  intoxicat- 
ing liquors;  so  that  if  cider  is,  by  the  lat- 
ter statute,  declared  to  be  an  intoxicating 
liquor,  a  place  where  it  is  sold  will,  under 
the  former  statute,  be  a  nuisance.  State  v. 
Frederickson,  6:  186,  63  Atl.  535,  101  Me.  37. 

82.  The  word  "sell"  in  a  statute  making 
it  unlawful  for  any  person  to  sell  intoxicat- 
ing liquor  without  a  license  has  its  ordi- 
nary and  common  meaning,  and  was  intend- 
ed by  the  legislature  to  mean  the  transfer  of 
title  to  intoxicating  liquor  by  valid  agree- 
ment from  one  party  to  another,  for  some 
consideration.  Ada  County  v.  Boise  Com- 
mercial Club,  38:  loi,  118  Pac.  1086,  20 
Idaho,  421. 

83.  In  prosecuting  for  illegal  possession 
of  intoxicating  liquors  for  the  purpose  of 
violating  the  prohibitory  law,  it  is  not  nec- 
essary to  prove  that  the  defendant  actually 
owned  the  liquors  in  question,  but  proof 
that  the  defendant  was  in  possession  of 
such  liquor,  with  the  intention  of  violating 
the  prohibitory  liquor  law,  will  sustain  a 
conviction.  Metcalf  v.  State,  44:  513,  129 
Pac.  675,  8  Okla.   Crira.  Rep.  605. 

84.  A  manufacturer  of  liquor  violates 
the  statute  forbidding  him  to  make  retail 
sales,  by  selling  in  case  lots  to  consumers 
who  have  no  license  to  sell  liquor  at  re- 
tail. Re  Metz  Bros.  Brewing  Co.  32:  62a, 
129  N.  W.  443,  88  Neb.  164.        (Annotated) 

85.  Ignorance  of  the  intoxicating  charac- 
ter of  a  beverage  sold  is  no  defense  to  a 
prosecution  for  selling  intoxicating  liquors 
without  a  license.  Haynes  v.  State,  13:  559, 
105  S.  W.  251,  118  Tenn.  709. 

86.  One  to  whom  two  bottles  of  whisky 
which  he  has  not  ordered  are  consigned  by 
express,  C.  0.  D.,  and  who  proposes  to 
others  that  if  they  will  contribute  toward 
the  payment  of  the  charges  he  will. share 
the  whisky  with  them  in  proportion  to  the 
sum  paid  by  them,  is  not  guilty  of  selling 
without  a  license,  where,  after  paying  for 
the  liquor,  he  takes  one  bottle  and  gives  the 
other  to  a  joint  purchaser,  and  both  drink 
in  the  presence  of  each  other  in  the  express 
oflfice.  State  v.  Johnson,  11:872,  57  S.  E. 
371,  62  W.  Va.   154.  (Annotated) 


INTOXIOATING  LIQUORS,  III.  a. 


1639 


87.  Whether  or  not  the  transportation  of 
liquor  from  one  county,  where  the  sale  is 
lawful,  into  another  in  the  same  state,  by  a 
route  leading  through  another  state,  is  in- 
terstate commerce,  is  immaterial  to  any 
issue  presented  by  a  prosecution  for  an  ul- 
leged  unlawful  sale  in  the  latter  county. 
State  V.  liosenberger,  20:  284,  HI  S.  W.  509, 
212  Mo.  648. 

88.  'Ihe  soliciting  of  orders  for  ititoxi- 
cating  liquors,  by  sending  a  circular 
through  the  United  States  mails  from  a 
person  in  one  state  to  a  person  in  another 
state,  does  not  constitute  a  crime  under  a 
statute  of  the  latter  state  proliibiting  the 
solicitation,  either  personally  or  by  agent, 
of  orders  for  intoxicating  liquors,  since, 
as  interstate  commerce  in  intoxicating  li- 
quors is  a  business  wliich  the  state  cannot, 
and  the  Federal  government  has  not,  de- 
clared unlawful,  a  state  cannot  regulate  the 
use  of  the  interstate  mail  in  connection 
therewith.  R.  M.  Rose  Co.  v.  State,  36: 
443,  65  S.  E.  770,  133  Ga.  353.     (Annotated) 

89.  Furnishing  and  assisting  in  filling 
out  a  blank  order  on  a  dealer  in  another 
state,  upon  receiving  a  request  for  intoxi- 
cating liquor  in  prohibition  territory,  is  not 
a  sale  punishable  under  the  law.  Whit- 
mire  V.  Com.  44:  445,  135  S.  W.  767,  140 
Ky.    734.  (Annotated) 

90.  One  who  procures  a  subscription  to 
purchase  a  quantity  of  liquor  in  an  original 
package,  and  participates  in  its  distribu- 
tion among  the  subscribers  in  prohibition 
territory,  is  subject  to  indictment  as  for 
an  illegal  sale,  where  the  statute  makes  ac- 
cessories and  principals  in  the  second  de- 
gree liable  as  principals  in  the  first  degree. 
Strong  V.  State,  22:  560,  114  N.  W.  239,  88 
Ark.   240.  (Annotated) 

91.  One  is  guilty  of  a  sale  in  violation  of 
the  local  option  law  who  secures  whisky  for 
another  upon  a  prescription  which  he  has 
procured  for  his  own  use.  Hawkins  v.  State, 
21:  1008,  114  S.  W.  813,  55  Tex.  Crim.  Rep. 
75.  (Annotated) 

92.  Serving  at  a  surprise  party  11  bottles 
of  beer,  not  purchased  for  the  occasion,  to  a 
large  number  of  guests,  is  not  within  a 
statute  making  it  a  penal  offense  for  any 
person  to  give  away  or  furnish  any  malt 
liquor.  People  v.  Peterson,  21:  134,  120  N. 
W.  570,  156  Mich.  235.  (Annotated) 
lioan  or  barter  of  liqnor. 

93.  In  the  absence  of  any  emergency,  a 
loan  of  intoxicating  liquor  to  l)e  returned 
in  kind  is  a  sale  within  the  prohibition  of 
the  statute.  Tombeaugh  v.  State,  8:  937, 
98  S.  W.  1054,  58  Tex.  Grim.  Rep.  286. 

(Annotated) 

94.  Lending  whisky  with  the  understand- 
ing that  it  is  to  be  returned  in  kind  is 
within  a  statute  making  it  unlawful  in  any 
manner  to  sell  or  otherwise  dispose  of  in- 
toxicating liquor  for  gain.  State  v.  Mit- 
chell, 37:  302,  72  S.   E.  632,   156  N.   C.  659. 

95.  A  delivery  of  intoxicating  liquor  by 
one  person  to  another,  with  the  understand- 
ing that  he  is  to  return  other  liquor,  consti- 
tutes a  barter  or  exchange,  and  not  a  mere 
loan,  although  the  one  receiving  it  under- 
Digest   1-52  I..R.A.(N.S.) 


stands  that  he  is  merely  borrowing  it. 
Clark  V.  State,  31:  517,  52  So.  893,  167  Ala. 
101.  (Annotated) 

Furnishing    liquor    ixrith    meals. 
Sale  on  Sunday,  see  infra,  161. 

96.  A  boarding  house  keeper  who  fur- 
nishes intoxicating  liquors  with  his  meals 
without  extra  charge  is  guilty  of  a  sale 
within  the  meaning  of  a  statute  prohibiting 
sales  of  such  liquors  without  license.  Sker- 
metta  v.  State,  52:  722,  65  So.  502,  —  Miss. 
— .  ( Annotated ) 
Collection  by  bank  of  draft  for  pur- 
chase  price. 

97.  The  collection  by  a  bank  of  a  sight 
draft  for  the  purchase  price  of  liquor  trans- 
ported in  interstate  commerce  and  the  de- 
livery to  the  consignee  of  a  bill  of  lading 
attached  to  the  draft,  the  possession  of 
which  bill  was  necessary  to  enable  the  con- 
signee to  obtain  a  delivery  of  the  liquor, 
does  not  subject  the  bank  to  a  fine  under 
section  239  of  the  Penal  Code  (Act  March  4, 
1909,  chap.  321,  35  Stat,  at  L.  1136,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1662),  providing 
that  any  railroad  company,  express  com- 
pany, or  other  common  carrier,  or  any  other 
person  who,  in  connection  with  the  trans- 
portation of  any  liquor,  shall  collect  the 
purchase  price  or  act  as  the  agent  of  the 
buyer  or  seller  of  any  such  liquor,  shall  be 
fined.  First  Nat.  Bank  v.  United  States, 
46:  1 139,  206  Fed.  374,  124  C.  C.  A.  256. 

(Annotated) 

Of  Tphat   liquors. 

Title  of  statute  as  to,  see  Statutes,  142. 

Judicial  notice  as  to  nature  of,  see  Evi- 
dence, 47-49. 

Presumption  and  burden  of  proof  as  to  in- 
toxicating character  of  liquor,  see  Evi- 
dence, 692-695. 

Evidence  as  to  intoxicating  nature  of  bev- 
erage, see  Evidence. 

Evidence  as  to  nonintoxicating  character  of 
liquor,  see  Evidence,  1974-1976. 

Sufficiency  of  evidence  as  to  intoxicating 
character,  see  Evidence,  2404,  2405. 

See  also  supra,  12,  13,  28,  67;  Constitu- 
tional Law,  511. 

98.  To  sustain  a  conviction  for  violation 
of  the  local-option  law  the  liquid  sold  must 
be  shown  to  have  been  of  sufficient  alcoholic 
body  to  produce  intoxication  if  drunk  in 
reasonable  quantities.  Potts  v.  State,  7:  194, 
97  S.  W.  477,  50  Tex.  Grim.  Rep.  368. 

99.  The  prohibition  of  the  sale  of  alco- 
holic liquor  does  not  apply  to  a  beverage 
which  contains  less  than  ^q  of  1  per  cent 
of  alcohol.  Fuller  v.  Jackson,  30:  1078,  52 
So.  873,  97  Miss.  237. 

100.  Any  liquor  containing  alcohol  or  the 
alcoholic  principle  or  other  intoxicating 
quality  when  declared  by  the  legislature  to 
be  an  intoxicating  liquor  will  be  so  regard- 
ed by  the  courts  whether  or  not  its  ordinary 
use  will  produce  intoxication  in  the  average 
man.  State  v.  Fargo  Bottling  Works  Co. 
26:  872,  124  N.  W.  387,  19  N.  D.  396. 

101.  A  malt  liquor  which  retains  the  alco- 
holic principle  as  a  distinctive  force  and 
which  is  sold  and  used  as  a  substitute  for 
beer,   although   it   will   not   produce   intoxi- 
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cation  in  any  degree,  is  within  the  meaning 
of  a  statute  defining  an  intoxicating  liquor 
as  "any  kind  of  beverage  wiiatsoever,  which, 
retaining  tlie  alcoholic  priiieiplc  or  other  in- 
toxicating qualities  as  a  distinctive  force, 
may  be  used  as  a  beverage  and  become  a 
substitute  for  the  ordinary  intoxicating 
drinks."  State  v.  Fargo  Bottling  Works 
Co.  26:  872,  124  N.  W.  387,  19  N.  D.  396. 

102.  A  definition  of  intoxicating  liquor  as 
including  cider  when  kept  and  deposited 
with  intent  to  sell  the  same  for  tippling 
purposes,  or  as  a  beverage,  in  a  statute  re- 
lating to  the  sale  of  such  liijuor,  includes 
cider  which  is  in  fact  unfermented  and  1  v 
intoxicating.  State  v.  Frederickson,  6:  186, 
63  Atl.  535,  101  Me.  37. 

103.  One  who,  without  negligence  and  in 
good  faith,  purcliases  and  sells  a  beverage 
as  nonintoxicating,  cannot  be  convicted  of 
violation  of  the  liquor  law,  although  it 
proves  to  be  intoxicating,  and  the  statute 
does  not  expressly  make  intent  an  element 
of  the  crime.  State  v.  Powell,  6:  477,  53  S. 
E.  515,  141  N.  C.  780.  (Annotated) 

104.  One  cannot  escape  the  statutory  pen- 
alty for  unlawfully  selling  intoxicating  li- 
quors by  showing  that  the  beverage  sold  by 
him,  which  was  in  fact  intoxicating,  was 
represented  by  his  vendor  as  being  nonin- 
toxicating, and  that  he  honestly  believed  it 
to  be  so.  Bacot  v.  State,  21:  524,  48  So. 
228,  94   Miss.  225.  (Annotated) 

105.  Proof  of  the  sale  of  "beer"  is  suffi- 
cient to  sustain  a  charge  of  unlawfully  sell- 
ing intoxicating  liquor,  without  proof  that 
it  is  in  fact  intoxicating.  State  v.  Car- 
mody,  12:  828,  91   Pac.  446,  50  Or.  1. 

106.  Proof  of  a  sale  of  beer  is  sufficient 
to  convict  one  of  violating  a  statute  against 
the  sale  of  malt,  brewed,  fermented,  spirit- 
uous, and  intoxicating  liquor.  People  v. 
Anderson,  25:  446,  123  N.  W.  605,  159  Mich. 
185.  (Annotated) 

107.  To  prove  a  charge  of  selling  intoxi- 
cating liquor  it  is  sufficient  to  show  a 
sale  of  "beer,"  as  the  use  without  qualifi- 
cation of  such  word  may  be  understood  as 
referring  to  the  fermented  malt  liquor  com- 
monly known  as  beer.  State  v.  Gibbs,  25: 
449,  123  N.  W.  810.  109  Minn.  247. 

108.  One  cannot  be  convicted  of  selling  in- 
toxicating liquors  on  the  testimony  of  a  wit- 
ness that  he  bought  from  accused  a  beverage 
called  "lager  beer."  Potts  v.  State,  7:  194, 
97    S.    W.    477,    50    Tex.    Grim.    Rep.    368. 

(Annotated) 

109.  The  sale  of  nonintoxicating  malt 
liquor,  known  as  near  beer,  is  prohibited 
bv  a  statute  forbidding  the  sale  of  intoxi- 
cating liquors,  which  it  defines  to  be  spiritu- 
ous, vinous,  malt,  and  fermented  liquors. 
Ex  parte  Lockman,  46:  759,  110  Pac.  253,  18 
Idaho,  465.  (Annotated) 

110.  A  prohibition  of  the  sale  of  spirit- 
uous, vinous,  and  malt  li(|Uors  does  not  in- 
clude malt  beverages  containing  so  small  a 
percentage  of  alcohol  that  the  largest  quan- 
tity that  can  be  drunk  will  not  intoxicate. 
Bowling  Green  v.  McMullen,  26:  895,  122  S. 
VV.  823,  134  Ky.  742.  (Annotated) 
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111.  That  a  malt  liquor  was  in  fact  un- 
intoxicating  does  not  take  it  out  of  the 
operation  of  the  statute  forbidding  the  sale 
of  "any  intoxicating  liquor,  which  term 
shall  be  construed  to  mean  alcohol,  ale, 
wine,  beer,  spirituous,  vinous,  and  malt 
liquor,  and  all  intoxicating  liquor  what- 
ever." Sawyer  v.  Botti,  27:  1007,  124  N.  W. 
787,  147  Iowa,  453. 

11^.  A  statute  prohibiting  the  sale,  or 
keeping  for  the  purpose  of  sale,  of  malt 
liquors,  without  a  license,  applies  to  all 
malt  liquors  sold  or  kept  for  sale,  to 
be  used  as  a  beverage,  whether  intoxicating 
or  not.  Luther  v.  State,  20:  1146,  120  M.  VV 
125,  83  Neb.  445.  (Annotated)' 

113.  The  statutory  prohibition  of  the  sale 
of  malt  liquor  makes  the  sale  of  such  liquor 
unlawful  regardless  of  the  amount  of  alco- 
hol it  contains  or  its  intoxicating  quality. 
Fuller  V.  Jackson,  30:  1078,  52  So.  873,  97 
Miss.  237. 

I<iability  of  pnrcliaser. 

114.  The  rule  that  one  is  indictable  for 
soliciting  or  inciting  another  to  commit  a 
felony  does  not  apply  to  the  solicitation  by 
an  Indian  of  a  sale  of  intoxicating  liquor 
to  himself,  which  sale  is  under  the  statute  a 
felony.  Lott  v.  United  States,  46:  409,  205 
Fed.  28,  123  C.  C.  A.  336.  (Annotated) 
Liiability  of  carriers  and  their  agents. 
Criminal   liability  of  express  company,   see 

Criminal  Law,   1. 

Evidence  to  show  knowledge  as  to  contents 
of   package,   see   Evidence,   2410. 

Indictment  for  bringing  liquor  into  local 
option  territory,  see  Indict.ment,  etc., 
33. 

Injunction  against  transportation  of  liquor 
into  prohibition  territory,  see  Injunc- 
tion,  170. 

Liabilit}'^  of  express  company  for  failure  of 
agent  to  record  liquors  received  for 
transportation,  as  required  by  statute, 
see   Master   and   Servant,   893. 

Question  for  jury  as  to  carrier's  knowledge 
of  contents  of  package,  see  Trial,  303. 

115.  A  volunteer  who  merely  as  an  act  of 
accommodation  undertakes  to  transfer  in- 
toxicating liquor  ordered  from  another 
state,  from  the  carrier's  depot  to  the  buy- 
er's residence,  is  not  within  the  ojjeration 
of  a  statute  imposing  a  penalty  on  any  ex- 
press or  railway  company  o.r  any  common 
carrier  or  person,  or  anyone  as  the  agent 
or  employee  thereof,  who  transports  or  con- 
veys to  any  person  within  the  state  intoxi- 
cating liquor  without  having  a  prescribed 
certificate.  State  v.  Wignall,  34:  507,  128 
N.  W.  935,  150  Iowa,  650. 

116.  A  common  carrier  which  is  actually 
deceived,  while  acting  in  good  faith  and 
with  due  caution,  as  to  the  contents  of  a 
package  containing  intoxicating  liquor 
which  it  transports  into  local-option  terri- 
torj',  cannot  be  punished  under  a  statute 
forbidding  such  transportation.  Adams 
Exp.  Co.  v.  Com.  18:  1182,  112  S.  W.  .577, 
129  Ky.  420.  (Annotated) 

117.  That  a  common  carrier  has  as  a  rule 
no  right  to  compel  the   shipper  to  disclose 
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to  him  the  contents  of  a  package  does  not 
render  inapplicable  to  him,  when  he  trans- 
ports intoxicating  liquors  in  honest  igno- 
rance of  the  character  of  the  package,  a 
statute  imposing  a  penalty  upon  anyone 
other  than  a  railroad  or  a  street  railway 
company  transporting  liquors  in  no-license 
towns  without  a  permit.  Com.  v.  Mixer, 
31:467,  93   N.   E.  249,  207   Mass.    141. 

118.  Where  the  personal  use  of  liquor  is 
not  contrary  to  the  law  of  the  state,  tlie 
act  of  Congress  known  as  tlie  Webb-Ken- 
yon  law,  which  prohibits  the  transportation 
into  a  state  of  liquor  which  is  intended  to 
be  received,  possessed,  sold,  or  used  in  vio- 
lation of  the  law  of  the  state,  does  not  pre- 
vent a  carrier  from  taking  liquor  into  a 
state  and  delivering  it  to  one  wlio  has  or- 
dered it  for  personal  use,  althougli  tlie  state 
law  makes  it  unlawful  to  bring  into,  trans- 
fer, deliver,  or  distribute  such  liquor  in  any 
county  where  the  sale  of  such  liquor  is  pro- 
liibitcd.  Adams  Exp.  Co.  v.  Com.  48:  342, 
157  R.  W.  908,  154  Ky.  402: 

119.  The  agent  of  an  express  company 
who,  in  the  ordinary  course  of  business, 
delivers  a  parcel  containing  intoxicating  li- 
quors to  one  who  has  ordered  it  to  be  sent 
to  him  C.  O.  D.,  and  collects  from  him 
the  price  thereof,  cannot  be  convicted  of 
imlawfullv  selling  intoxicating  liquor.  The 
Queen  v.  "Cahill,  2  B.  R,  C.  465,  35  N.  B. 
240.  (Annotated) 

ft.  Sales  by  cluhs  and  their  agents. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Private  club  where  liquors  are  sold  as  dis- 
orderly house,  see  Disorderly  Houses, 
6. 

Injunction  against  sale,  see  Injunciion, 
348. 

Injunction  against  arbitrary  closing  of  club 
house  dispensing  liquors,  see  Injunc- 
tion, 348,  358. 

Title  of  statute  as  to  keeping  of  liquors  by 
social   club,   see   Statutes,   126. 

120.  A  municipal  corporation  cannot  de- 
termine for  itself  that  a  club  is  violating 
the  city  ordinance  against  dispensing  in- 
toxicating liquors  by  furnishing  them  to  its 
members,  and  proceed  summarily  to  close 
the  club  on  that  ground.  Canon  City  v. 
Manning,  17:  272,  95  Pac.  537,  43  Colo.  144. 

121.  Failure  of  the  proper  officers  for  a 
series  of  years  to  compel  a  social  club  to 
secure  a  license  to  dispense  intoxicating 
liquors  to  its  members  is  not  sufficient  to 
show  a  legislative  intent  not  to  require 
such  clubs  to  obtain  licenses.  Ada  County 
v.  Boise  Commercial  Club,  38:  loi,  118  Pac. 
1086,  20  Idaho,  421. 

122.  The  distribution  for  pay,  but  without 
profit,  of  intoxicating  liquors  by  a  commer- 
cial club  organized  to  promote  the  growtli 
and  development  of  a  city,  in  small  quanti- 
ties, to  its  members  and  their  guests,  merely 
as  incidental  to  the  purposes  of  the  club, 
is  a  sale  within  the  meaning  of  a  statute 
Digest  1-52  L.R.A.(]Sr.S.) 


requiring  persons  engaged  in  selling  liquors 
to  secure  a  license.  Ada  County  v.  Boise 
Commercial  Club,  38:  101,  118  Pac.  1086,  20 
Idaho,   421.  (Annotated) 

123.  An  incorporated  social  club  keeping 
liquors  for  sale  to  its  members  as  incident 
to  the  general  purposes  of  the  club  must  se- 
cure a  license,  where  the  statute  provides 
that  it  shall  be  unlawful  for  any  person  to 
sell  such  liquors  to  be  drank  on  the  premises 
without  a  license  and  "person"  is  declared 
to  include  "corporations."  Ada  County  v. 
Boise  Commercial  Club,  38:  loi,  118  Pac. 
1086,    20    Idaho,    421.  (Annotated) 

124.  Where  a  social  club  is  organized  as 
a  corporation  and  keeps  in  stock  intoxicat- 
ing liquors  for  disposition  to  its  members 
and  their  guests,  for  a  consideration,  as 
incidental  to  the  main  objects  and  purposes 
of  the  club,  the  ownership  and  the  property 
interest  to  such  liquor  is  in  the  club,  and 
not  in  its  members,  until  after  the  mem- 
bers have  purchased  such  liquor  for  their 
own  use.  Ada  County  v.  Boise  Commercial 
CIul),  38:  loi,  118  Pac.  1086,  20  Idaho,  421. 

125.  A  social  club  which  furnishes  its 
members  lockers,  permits  them  to  keep  in- 
toxicating liquors  therein,  and  upon  demand 
serves  such  liquors  to  the  owners  thereof 
and  their  invited  guests,  furnishing  the 
glasses,  ice,  and  other  things  used  in  such 
service,  maintains  a  place  where  intoxicat- 
ing liquors  are  kept  for  use  as  a  beverage, 
within  the  meaning  of  a  statute  prohibit- 
ing any  person  from  directly  or  indirectly 
keeping  or  maintaining  by  himself  or  by 
association  with  others  any  clubroom  or 
other  place  in  which  intoxicating  liquor  is 
received  or  kept  for  use  or  sale  as  a  beverage 
or  for  distribution  among  the  members  of 
any  club  by  any  means  whatever,  although 
the  liquors  are  the  individual  property  of 
the  members  occupying  lockers,  and  the 
club  has  no  control  thereover,  and  receives 
no  profit  therefrom.  State  ex  rel.  Jackson 
V.  Topeka  Club,  29:  722,  109  Pac.  183,  82 
Kan.   756. 

126.  A  social  club  engaged  in  no  business, 
seeking  and  making  no  profit,  is  not  within 
the  meaning  of  a  statute  regulating  the  con- 
duct of  a  "barroom,  cabaret,  coffee-house, 
cafe,  beer  saloon,  liquor  exchange,  drinking 
saloon,  grog  shop,  beer  house,  or  beer  gar- 
den," and  therefore  it  is  not  necessary  for 
such  a  club  to  obtain  the  permission  of  the 
city  council  to  conduct  the  same,  as  required 
by  statute  of  the  enumerated  places.  State 
ex  rel.  Boston  Club  v.  Fitzpatrick,  43:  608, 
60  So.  691,  131  La.  1079. 

127.  An  incorporated  social  club  where  in- 
toxicating liquors  are  dispensed  to  members 
without  profit,  to  be  drunk  upon  the  prem- 
ises and  to  be  paid  for  by  the  individuals 
to  wliom  they  are  furnished,  is  within  the 
meaning  of  a  statute  requiring  a  license  to 
condvict  a  dramshop,  which  is  defined  as  a 
place  where  intoxicating  liquors  "are  re- 
tailed by  less  quantity  than  1  gallon." 
South  Shore  Country  Club  v.  People,  12: 
519,  81  N.  E.  805,  228  111.  74.       (Annotated) 
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128.  An  unlicensed  social  club  which  dis- 
tributes among  its  inenil)ers,  to  be  cohsuhhhI 
upon  the  premises,  intoxicatinj^  liquors  from 
a  stock  which  had  been  bought  in  common 
by  them,  is  a  common  nuisance  under  a  stat- 
ute providing  that  all  places  of  resort  where 
intoxicating  liquors  are  kept,  sold,  given 
away,  drunk,  or  dispensed  in  any  mannei 
not  provided  by  law  are  common  nuisances 
State  V.  Kapicski,  23:  737,  73  Atl.  830,  105 
Me.  127. 

129.  The  distribution  of  liquors  kept  by 
an  unincorporated  club  to  members  who  pay 
therefor  sums  which  are  used  to  replenish 
the  supply  of  liquor,  or  to  defray  the  ex- 
penses of  the  club,  is  a  sale  within  the  mean- 
ing of  a  prohibition  law.  Manning  v.  Canon 
City,  23:  192,  101  Pac.  978,  45  Colo.  571. 

(Annotated) 

130.  An  incorporated  social  club  is  a 
"person"  within  the  meaning  of  Minn.  Rev. 
Laws  1905.  §  1519,  prohibiting  "any  person" 
from  retailing  intoxicating  liquors  without 
a  license.  State  ex  rel.  Young  v.  Minnesota 
Club,  20:  iioi,  119  N.  W.  494,  106  Minn. 
515. 

131.  The  distribution  of  intoxicating  li- 
quors in  less  quantities  than  5  gallons  by  a 
bona  fide  incorporated  social  club  to  its 
members  for  a  consideration,  though  with- 
out profit,  constitutes  a  "sale"  within  the 
meaning  of  Minn.  Rev.  Laws  1905,  §  1519, 
prohibiting  the  sale  of  intoxicating  liquors 
to  be  drunk  upon  the  premises,  and  is  pro- 
hibited unless  protected  by  license,  as  pro- 
vided by  law.  State  ex  rel.  Young  v.  Min- 
nesota Club,  20:  IIOI,  119  N.  W.  494,  106 
Minn.  515. 

132.  A  bona  fide  social  club  does  not  sell 
or  otherwise  dispose  of,  for  gain,  intoxi- 
cating liquor,  within  the  meaning  of  a 
prohibition  act,  where  it  receives  and  trans 
mits,  together  with  the  money  by  means  of 
its  own  check,  an  order  from  a  member  in 
his  own  name,  to  a  manufacturer  in  an- 
other state,  the  liquor  to  be  shipped  in  its 
care,  and  when  it  arrives  keeps  it  in  bot- 
tles in  its  own  refrigerator,  and  delivers  it 
to  the  buyer  on  coupons  showing  the  kind 
and  amount  to  which  he  is  entitled,  where 
it  receives  no  profit  from  the  transaction, 
although  it  does  not  keep  the  liquor  sepa 
rate  from  that  ordered  by  other  members. 
State  v.  Colonial  Club,  31:387,  69  S.  E.  771, 
154  N.  C.  177. 

133.  An  ordinance  merely  imposing  a  li- 
cense tax  upon  the  business  of  selling  in- 
toxicating liquors  does  not  include  a  bona 
fide  social  club  which  merely  distributes 
such  liquor  to  its  members  at  a  slight  ad- 
vance over  the  cost,  the  profit  being  de- 
voted to  the  expenses  of  the  institution. 
Cuzner  v.  California  Club,  20:  1095,  100  Pac. 
868,  155  Cal.  303.  (Annotated) 

134.  A  clause  in  an  ordinance  providing 
for  a  license  tax  upon  those  conducting, 
managing,  or  carrying  on  the  business  of  re- 
tail liquor  dealers,  which  defines  a  "retail 
liquor  establishment"  to  be  any  place  where 
intoxicating  liquors  are  sold,  served,  or  giv- 
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en  away  in  quantities  less  than  5  gallons, 
does  not  include  a  social  club  which  serves 
liquors  to  its  members  at  a  slight  advance 
on  the  cost,  the  profit  being  devoted  to  the 
maintenance  of  the  club,  where  the  purpose 
of  the  definition  is  to  distinguish  between 
retail  and  wholesale  business  and  restau- 
rants. Cuzner  v.  California  Club,  20:  1095, 
100   Pac.  868,   155  Cal.  303. 

135.  A  bona  fide  social  club  which  dis- 
penses liquor  to  its  members  and  guests  at 
a  fixed  price,  the  profit  from  which  is  used 
in  paying  th^  general  expenses  of  the  organ- 
ization, is  not  within  a  statute  imposing 
a  license  tax  upon  every  person  or  cor- 
poration selling  any  intoxicating  liquor, 
where  the  title  of  the  act  indicates  that 
the  tax  is  imposed  upon  the  business  of 
selling  such  liquors.  State  v.  University 
Club,  44:  1026,  130  Pac.  468,  35  Nev.  475. 

136.  A  bona  fide  association  incorporated 
for  social,  fraternal,  and  benevolent  pur- 
poses, is  not,  in  incidentally  furnishing  re- 
freshments, including  intoxicating  liquors, 
to  its  members  at  cost,  engaged  in  handling 
such  liquors  for  sale,  within  the  meaning  of 
a  statute  imposing  a  license  tax  upon  such 
business.  Moriarity  v.  State,  25:  1252,  124 
S.  W.  1016,  122  Tenn.  440. 

137.  A  social  club  engaged  in  no  business, 
seeking  and  making  no  profit,  is  not  within 
the  meaning  of  a  statute  regulating  the  con- 
duct of  a  "barroom,  cabaret,  coffee-house 
cafe,  beer  saloon,  liquor  exchange,  drinking 
saloon,  grog  shop,  beer  house,  or  beer  gar- 
den," and  therefore  it  is  not  within  the  pro- 
hibition of  such  statute  against  opening  the 
enumerated  places  within  a  specified  dis- 
tance of  a  church  or  school.  State  ex  rel. 
Boston  Club  v.  Fitzpatrick,  43:  608,  60  So. 
691,  131  La.  1079. 

138.  The  secretary  of  a  club,  who,  with 
the  money  of  a  member  and  at  his  direc- 
tion, orders  for  him  intoxicating  liquor  in 
another  state,  does  not,  in  ordering  or  re- 
ceiving it  for  the  owner,  violate  a  statute 
providing  that  it  shall  be  unlawful  for 
any  person  to  procure  for  another  intoxi- 
cating liquors.  Martin  v.  Com.  45:  957, 
156  S.  W.  870,  153  Ky.  784. 

c.    Sales    or    procuring    of    liquor    by 
agent,   cleric,   or  partner. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

By  agent  of  club,  see  supra.   III.  b. 

Carrier  as  agent  in  sale  of  liquor,  see  infra, 
166-179. 

Civil   liability  of  employer,   see   infra,   186. 

Contempt  of  employee  in  making  sale  after 
injunction  against  employer,  see  Con- 
tempt,  57. 

139.  One  cannot  be  convicted  of  illegally 
selling  intoxicating  liquor  if  he  merely 
acted  as  the  purchaser's  agent  in  procuring 
it,  although  the  intent  was  to  evade  the 
local  option  law.  Lafrentz  v.  State.  29:743, 
125  S.  W.  32,  57  Tex.  Crim.  Rep.  464. 
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140.  A  messenger  who  is  given  money  and 
sent  tor  liquor  is  not  guilty  of  making  an 
illegal  sale  if  he  secures  the  liquor  and  de- 
livers it  to  his  employer,  if  he  himself  had 
no  liquor,  sold  none,  and  received  no  benefit 
from  it  or  the  money.  Rigsby  v.  State, 
38:  1 1 16,  142  S.  W.  901,  64  Tex.  Grim.  Rep. 
504. 

141.  Under  an  information  charging  an 
illegal  sale  of  intoxicating  liquors,  a  con- 
viction cannot  be  had  where  the  evidence 
shows  that  the  defendant  had  no  interest 
in  the  liquor  sold  or  in  the  money  paid  for 
it,  but  acted  only  as  agent  or  friend  of  the 
purchaser  in  procuring  the  liquor,  as  a  sale 
requires  a  transfer  of  property  from  seller 
to  buyer  for  a  price  in  money  paid  or  prom- 
ised. 'Reed  v.  State,  24:  268,  103  Pac.  1070, 
3  Okla.  Grim.  Rep.  16.  (Annotated) 

142.  A  servant  in  delivering  to  his  master 
intoxicating  liquor  belonging  to  the  latter 
does  not  violate  a  statute  making  it  unlaw- 
ful for  one  to  purchase  or  procure  such 
liquor  for  another,  although  the  title  pur- 
ports to  make  it  unlawful  to  purchase, 
procure  or  deliver  such  liquor.  Martin  v. 
Com.  45:  957,   156  S.   W.   870,   153  Ky.  784. 

( Annotated ) 

143.  Any  person  who  acts  as  a  mes- 
senger or  agent  of  the  buyer  in  going  after, 
purchasing,  and  bringing  back  prohibited 
liquors,  is  thereby  aiding  and  assisting  in 
the  sale  of  such  liquors,  and  may  be  prose- 
cuted and  convicted  for  such  sale.  Bu- 
chanan V.  State,  36:  83,  112  Pac.  32,  4  Okla. 
Crim.  Rep.  645. 

144.  One  who  acts  in  good  faith  as  the 
agent  or  messenger  onh'  of  a  purchaser  of 
intoxicating  liquors  is  not  himself  guilty  of 
an  unlawful  sale  thereof;  but  the  law  will 
not  tolerate  any  device  or  pretense  to  con- 
ceal an  unlawful  sale.  State  v.  Ito,  35: 
619,  131  N.  W.  469,  114  Minn.  426. 

145.  A  waiter  in  an  unlicensed  restau- 
rant may  be  found  guilty  of  an  illegal  sale 
of  liquor,  where,  upon  receiving  an  order 
for  beer,  he  states  tliat  he  will  have  to  go 
out  to  get  it,  and  upon  receiving  the  money 
disappears  and  after  four  or  five  minutes 
returns  witli  the  liquor  and  change.  State 
V.  Ito,  35:  619,  131  N.  W.  469,  114  Minn. 
426. 

146.  An  agent  who  is  sent  into  wet  ter- 
ritory to  purchase  and  bring  intoxicating 
liquors  into  dry  territory,  for  a  principal 
living  therein,  for  use  as  a  beverage,  does 
not  by  so  doing  furnish  intoxicating  li- 
quors to  such  principal,  within  the  meaning 
of  a  statute  prohibiting  the  direct  or  in- 
direct selling,  furnishing,  giving  away,  or 
otherwise  dealing  in  intoxicating  liquors 
for  use  as  a  beverage.  State  v.  Lynch,  28: 
334,  90  N.  E.  935,  81  Ohio  St.  336! 

(Annotated) 

147.  A  clerk  in  a  store  is  not  within  the 
management  or  control  of  his  employer  so 
far  as  the  latter's  direction  to  purchase 
liquor  for  him  is  concerned,  within  the 
meaning  of  that  term  in  a  statute  regulat- 
ing the  sale  of  liquor,  where  the  transac- 
tion is  not  in  any  manner  connected  with 
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the  business  in  which  he  is  employed.  Tony 
V.  State,  3:  1196,  40  So.  388,  144  Ala.  87. 

148.  The  proprietor  of  a  stand  where  soft 
drinks  are  sold  is  not  guilty  of  selling  or 
being  interested  in  the  sale  of  intoxicating 
liquors  without  a  license,  contrary  to  the 
provisions  of  the  statute,  because  an  adult 
emploj^ee,  in  his  absence,  sells  a  bottle  of 
beer  which  he  had  provided  for  his  own  use 
and  which  he  gave  no  authority  to  anyone 
to  sell.  Partridge  v.  State,  20:  321,  114  S. 
W.  215.  88  Ark.  267. 

149.  That  one  partner  in  a  drug  business 
was  not  present  when  a  sale  of  intoxicating 
liquor  was  made  by  his  copartner  does  not 
relieve  him  from  liability,  if  they  had  no 
registered  pharmacist  in  their  employ  as  re- 
quired by  statute,  and  yet  made  the  sale 
of  liquor  a  part  of  their  business.  State 
V.  O'Kelley,  52:  1063,  167  S.  W.  980,  258  Mo. 
345. 

Sale  to  minor. 

Sale  to  minor  as  agent  for  adult,  see  infra, 
157. 

150.  A  licensed  saloon  keeper  is  criminal- 
ly liable  for  breach  by  his  servant  of  a  stat- 
utory provision  that  no  liquor  shall  be  sold 
to  a  minor,  although  the  sale  is  made  with- 
out his  knowledge  and  against  his  express- 
instructions.  State  v.  Gilmore,  16:  786,  6S 
Atl.  658,  80  Vt.  514.  (Annotated) 

151.  Under  a  statute  providing  that  a 
sale  by  one  person  for  another  shall  be 
deemed  a  sale  by  both,  and  that  both  shall 
be  liable,  either  jointly  or  severally,  a  li- 
censed saloon  keeper  is  criminally  liable 
for  breach  by  his  servant  of  a  statutory 
provision  that  no  spirituous  liquors  shall 
be  sold  to  a  minor,  irrespective  of  whether 
or  not  the  sale  was  made  without  the  saloon 
keeper's  knowledge,  and  against  his  express 
instructions.  State  v.  Nichols,  33:  419,  69 
S.  E.  304,  67  W.  Va.  659.  (Annotated) 

d.  By  druggists. 

(See   also    same   heading   in   Digest   L.R.A, 
1-70.) 

Who   entitled  to  license,   see  supra,   62. 
Evidence  in  prosecution  for  illegal  sale,  see 

Evidence,   303. 
See  also  supra,  149;   infra,  184. 

152.  The  employment  of  a  registered  phar- 
macist is  necessary  to  bring  persons  dealing 
in  drugs  within  the  provisions  of  a  statute 
permitting  a  sale  of  whisky  by  druggists  on 
prescription.  State  v.  O'Kelley,  52:  1063, 
167  S.  W.  980,  258  Mo.  345. 

153.  A  written  order  addressed  to  a  li- 
censed druggist  and  signed  by  a  practising 
physician,  in  the  following  words,  viz- : 
"Send  me  OJ  spts.  whisky  and  oblige.  12 
-12-09," — is  not  a  lawful  prescription  for 
intoxicating  liquor,  and  a  sale  made  there- 
on is  unlawful,  where,  by  statute,  the 
prescription  must  state  the  name  of  the 
person  for  whom  the  prescription  was  made,, 
the  kind  and  quantity  of  liquor,  that  it  is 
absolutely  necessary  as  a  medicine  for  such: 
purpose,  and  that  .j,t  ria  np^  to,  be  usad  ^9f 
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a  beverage.     State  v.  Davis,  32:  501,  69  S. 
E,  939,  68  W.  Va.  142. 

e.  To  prohibited  persons. 

(See   also    same   heading   in    Digest    L.R.A. 
1-10.) 

Sufficiency    of    title    of    statute    as   to,    see 
Statutes,   127. 

To  minor. 

Sale   by   servant   or   agent,   see   supra,    150, 

151. 
Determining  age  of  purchaser  by  inspection 

in  court,  see  Evidence,  880. 
See  also  supra,  147. 

154.  Liability  for  selling  liquor  to  a 
minor  in  violation  of  the  statute  cannot  be 
avoided  by  the  fact  that  the  liquor  was  de- 
livered to  a  carrier  in  accordance  with  the 
minor's  order.  Harper  v.  State,  25:  669, 
121  S.  W.  737,  91  Ark.  422. 

155.  One  filling  an  order  for  intoxicating 
liquor,  received  from  a  minor  residing  in 
another  state,  cannot  escape  liability  un- 
der a  statute  providing  for  punishment  of 
one  who  shall  sell  such  liquor  to  any  mi- 
nor, on  the  ground  that  he  was  ignorant 
that  his  customer  was  a  minor.  Harper  v. 
State,  25:  669,  121  S.  W.  737,  91  Ark.  422. 

156.  The  delivery  by  a  licensed  saloon 
keeper  of  intoxicating  liquor  to  a  minor  in 
accordance  with  a  prior  agreement  between 
the  minor's  father  and  the  saloon  keeper 
tliat  whenever  the  father  should  send  a 
written  order  the  saloonist  should  let  the 
son  liave  whatever  liquor  it  called  for  for 
the  father's  use,  does  not  constitute  an  il- 
legal sale  within  a  statute  prohibiting  the 
selling  or  giving  of  intoxicating  liquor  to 
a  minor.  State  v.  McNeal,  25:  178,  66  S.  E. 
512,  66  W.  Va.  411.  (Annotated) 

157.  Liability  for  selling  liquor  to  a 
minor  is  not  affected  by  the  fact  that  it  is 
bought  as  agent  for,  and  delivered  by  the 
minor  to,  an  adult,  if  such  fact  is  not  dis- 
closed to  the  seller.  Tony  v.  State,  3:  1196, 
40  So.  388,  144  Ala.  87.  (Annotated) 

158.  Delivery  of  intoxicating  liquors  to 
a  minor  bell  boy  in  a  licensed  hotel  by  the 
bartender,  and  receipt  of  payment  therefor 
at  the  time,  constitute  a  sale  of  the  liquor 
to  the  minor,  where  there  was  nothing  said 
at  the  time  of  delivery  as  to  whether  he 
was  buj'ing  for  himself  or  for  an  undis- 
closed principal,  although  the  bartender  was 
accustomed  to  let  the  bell  boy  take  drinks 
ordered  by  the  guests  of  the  hotel  to  their 
rooms,  and  thought  that  the  liquor  in  ques- 
tion was  for  one  of  them.  State  v.  Nich- 
ols, 33:  419,  69  S.  E.  304,  67  W.  Va.  659. 
Indian. 

Variance  in  prosecution  for  selling  to  Indi- 
ans,   see    Evidence,    2508. 
See  also  Trial,  257. 
Intemperate  person. 

159.  Under  the  Iowa  statute,  every  sale  of 
intoxicating  liquors  to  a  person  in  the  habit 
of  becoming  intoxicated,  or  in  the  habit  of 
using  intoxicants  as  a  beverage,  is  made  at 
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the  peril  of  the  seller;  and,  in  any  prost'Ci:- 
tion  therefor,  or  in  any  action  based  upor» 
such  wrongful  act,  the  good  faith  of  the- 
seller,  and  his  ignorance  of  the  habits  of 
the  buyer,  constitute  no  answer  or  defense. 
Bistline  v.  Ney,  13:  1158,  111  N.  W.  422,  134 
Iowa,    172. 

/.  Prohibited  hours  and  days. 

(See   also    same    heading    in   Digest   L.R.A.. 

1-70.) 

See  supra,   34. 

Snnday. 

Revocation  of  license  for  sale  on  Sunday, 
see  Constitutional  Law,  628. 

Cruel  and  unusual  punishment  for,  see 
Criminal  Law,  240. 

Mandamus  to  compel  enforcement  of  Sunday 
law,   see   Mandamus,   53. 

Title  of  amending  statute  as  to,  see  Stat- 
utes, 143. 

160.  Illinois  Crim.  Code,  §  259,  providing 
punishment  for  one  who  keeps  open  on  Sun- 
day a  place  where  intoxicating  liquor  is 
sold,  is  in  force  in  Chicago.  People  ex  rel. 
Bartlett  v.  Busse,  28:  246,  87  N.  E.  840, 
238  111.  593. 

161.  The  furnishing,  by  a  hotel  keeper  to 
his  guests  as  part  of  their  meals,  on  Sun- 
day, of  intoxicating  liquor,  is  a  violation  of 
a  statute  providing  for  the  punishment  of 
any  person  who  shall  sell  or  otherwise  dis- 
pose of  intoxicating  liquors  on  Sunday. 
Seelbach  Hotel  Co.  v.  Commonwealth,  25: 
943,  122  S.  W.  190,  135  Ky.  376. 

(Annotated) 

162.  Permission  of  the  police  to  enter  a 
saloon  on  Sunday  to  replenish  the  fires  is 
no  defense  to  a  prosecution  for  a  viola- 
tion of  the  Sunday  closing  law  by  such 
act.  State  v.  Donovan,  36:  167,  132  N.  W. 
698,   28   S.   D.   130. 

163.  A  statute  requiring  saloons  to  be 
kept  closed  on  Sunday  is  violated  by  en- 
tering such  place  to  replenish  fires  and 
pump  air  onto  beer  to  prevent  its  spoiling. 
State  V.  Donovan,  36:  167,  132  N.  W.  698, 
28  S.  D.  136  (Annotated) 

164.  A  saloon  keeper  cannot  escape  pun- 
ishment for  violating  the  Sunday  closing 
law  by  the  fact  that,  to  keep  a  rest.aurant 
connected  with  his  saloon  open  on  that  day, 
he  constructs,  under  the  advice  or  permis- 
sion of  the  police  officers,  a  device  to  shut 
the  bar  off  from  the  remainder  of  the  room, 
which  the  officers  stated  to  be  a  com])liance 
with  the  law.  People  v.  Gordon,  21:  136,  120 
N.  W.  578,  156  Mich.  237. 

165.  Violation  of  the  Sunday  closing  law 
is  not  prevented,  in  case  of  a  bar  and  res- 
taurant in  one  room,  by  placing  a  picket 
fence  around  the  bar  on  Sunday,  fastened 
with  screws  to  the  bar  and  wall,  if  the  res- 
taurant is  open  on  that  day.  People  v.  Gor- 
don, 21:  136,  120  N.  W.  578,  156  Mich.  2.37. 

(Annotated) 
Hours. 

Validity  of  ordinance  as  to  hours  of  sale, 
see  Constiti'tional  Law,  272. 
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Cruel    and    unusual    punishment    for,    see 

Criminal  Law,  237. 
Standard  or  solar  time  as  regulating  hours 

for  closing  saloons,  see  Time,  2;  Tkial, 

6(J4. 

g.  Place  of  sale. 

(See   also    same   heading   in   Digest   L.R.A. 

1-7  O.J 

'What  is  place  of  sale. 

Where  sale  of  liquor  to  be  shipped  by  ex- 
press to  other  state  takes  place,  see 
Commerce,  119. 

Sufficiency  of  evidence  that  one  making  de- 
liveries of  intoxicating  liquors  is  the 
agent  of  a  nonresident  vendor,  see  Evi- 
dence, 2410a. 

See  also  supra.  42,  119. 

166.  The  sale  of  intoxicating  liquors  is 
complete  when,  pursuan'^^  to  specific  instruc- 
tions from  the  purchaser,  they  are  delivered 
to  the  carrier  marked  C.  O.  D.,  and  the 
place  of  the  sale  is  the  place  of  delivery  to 
it.  State  V.  MuUin,  i8:  609,  85  N.  E.  556, 
78  Ohio  St.  358. 

167.  An  express  company  which  receives 
intoxicating  liquors  marked  C.  0.  D.  by 
the  seller  in  compliance  with  specific  in- 
structions from  the  purchaser  is  the  agent 
of  the  purchaser  to  receive  the  liquors  from 
the  seller,  and  the  agent  of  the  seller  to 
receive  their  price  from  the  purchaser;  and, 
upon  delivery  to  the  carrier,  title  passes 
to  the  purchaser,  although  he  is  not  en- 
titled to  their  r.ctual  possession  until  he 
pays  or  tenders  the  purchase  price.  (State 
V.  Mullin,  18:  609,  85  N.  E.  556,  78  Ohio  St. 
358. 

168.  Under  a  regular  C.  O.  D.  order  for 
liquor,  title  passes  at  the  place  of  ship- 
ment, notwithstanding  the  one  taking  tlie 
order  tells  the  purchaser  that  he  will  not 
have  to  take  the  goods  unless  he  wants  to, 
and  that,  in  case  tliey  are  lost  in  trans- 
portation, the  loss  will  not  fall  on  him. 
Golightly  V.  State,  2:  383,  90  S.  W.  26,  49 
Tex.    Crim.   Rep.   44.  (Annotated) 

169.  The  sale  is  completed  where  the 
order  is  received  and  filled,  where  a  person 
in  one  place  sends  an  order  for  intoxicating 
liquor  to  another  place,  to  be  sent  C.  O.  D. 
Keller  v.  State,  1:489,  87  S.  W.  669,  — 
Tex.  Crim.  Rep.  — . 

170.  Upon  the  filling  of  an  order  for  li- 
quor sent  from  a  prohibition  county  to  one 
where  the  sale  is  lawful,  by  delivering  it  to 
a  carrier  to  be  transported  C.  0.  D.,  the  sale 
is  complete  at  the  place  where  the  order  is 
filled,  and  lawful.  State  v.  Rosenberger, 
20:  284,  111  S.  W.  ,509,  212  Mo.  648. 

171.  The  mere  shipment  of  intoxicating 
liquors  c.  o.  d.,  from  a  county  where  the 
sale  was  lawful  into  a  prohibition  county, 
does  not  constitute  a  criminal  offense, 
where  the  statute  provides  that  c.  o.  d. 
shipments  shall  be  held  to  be  sales  made 
at  the  place  of  destination,  and  forbids 
sales  in  prohibition  territorv.  People  v.  C. 
Kern  Erew.  Co.  44:  447,  131  N.  W.  557, 
166  Mich.  292.  (Annotated) 
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172.  One  who  delivers  intoxicating  liquor 
to  a  carrier  at  the  place  of  his  residence,  in 
one  state,  to  be  transported  to  a  customer 
in  another  state,  cannot  be  convicted  of  an 
unlawful  sale  in  the  latter,  unless  it  is 
shown  that  he  agreed  to  deliver  the  liquor 
at  the  purchaser's  residence,  or  that  the 
carrier  was  his  agent,  since  the  carrier  is 
presumed_^  to  be  the  purchaser's  agent,  so 
that  the  delivery  and  sale  was  completed  at 
the  residence  of  the  seller,  and  not  of  the 
purchaser.  Fisher  v.  Com.  44:  435,  145  S. 
VV.  _737,    147   Ky.   821.  (Annotated) 

173.  A  sale  of  intoxicating  liquor  may 
be  found  to  be  consummated  at  the  place  of 
delivery,  -where  sJiipment  is  made  in  re- 
sponse to  a  mall  order  directing  delivery 
at  the  address  of  the  purchaser,  and  the 
consignment  is  made  to  the  vendor's  agent 
to  complete  the  deliverv.  Merrill  v.  State, 
44:  439,  93  N.  E.  857,  "l75  Ind.   139. 

( Annotated ) 

174.  WTiere  a  liquor  house  situated  in  one 
state  has  a  representative  in  a  town  in  an- 
other, who  receives  orders  for  whisky,  and 
writes  letters  to  the  house  directing  that 
whisky  be  sent  to  persons  who  give  such 
agent  orders,  and  the  whisky  is  sent  to  such 
persons,  and  the  bill  is  sent  to  the  agent 
of  the  house  for  collection,  this  in  law 
constitutes  a  sale  of  intoxicating  liquors 
in  the  latter  state,  and  such  agent  is  liable 
to  prosecution  and  conviction  for  violating 
the  prohibitory  law  of  the  latter  state. 
Landrum  v.  State,  51 :  607,  132  Pac.  830,  9 
Okla.   Crim.  Rep.   599. 

175.  A  sale  of.  liquor,  effected  through  fill- 
ing a  mail  order  from  another  state,  direct- 
ing delivery  through  a  carrier,  and  contain- 
ing the  price,  takes  place  where  the  liquor 
is  delivered  to  the  carrier, — at  least,  where 
the  bill  of  lading  is  in  the  name  of  the  con- 
signee. Harper  v.  State,  25:  669,  121  S.  W. 
737.  91  Ark.  422. 

176.  A  retail  liquor  dealer  who  has  paid 
his  tax.  and  duly  complied  with  the  provi- 
sions of  the  Federal  revenue  law  for  the 
transaction  of  his  business  at  a  certain 
place,  cannot  be  convicted  for  violation  of 
the  law  by  sending  liquor  by  a  common  car- 
rier C.  0.  D.  to  another  place,  in  response 
to  an  order  from  one  located  there.  Jones 
V.  United  States,  24:  143,  170  Fed.  1,  95 
C.   C.  A.  213.  (Annotated) 

177.  One  who,  having  no  license  and  hav- 
ing received  money  from  another  with  direc- 
tions to  procure  intoxicating  liquor  for 
him,  sends  the  order  to  a  dealer  in  another 
place,  eff"ects  a  sale  which  will  subject  him 
to  punishment,  if  the  one  to  whom  the  or- 
der is  sent  places  the  bottle  containing  the 
liquor  with  that  of  another  customer  in  a 
box  and  sends  it  by  express  directed  to 
both  customers,  upon  the  arrival  of  which 
the  intermediary  receives  the  bottle  and 
delivers  it  to  him  from  whom  he  received 
the  commission.  Josev  v.  State,  44:  463, 
114  S.  W.  216,  88  Ark.  269.         (Annotated) 

178.  One  who  keeps  for  sale  intoxicating 
liquors  in  one  state,  and  takes  cash  orders 
in  another  state  for  liquors  to  be  sent  by 
express    from    his    depot   to    customers    lo- 
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cated  there,  makes  a  sale  in  the  former 
state  in  violation  of  its  laws,  when  he  de- 
livers the  liquors  to  the  express  company 
for  carriage,  although  his  contract  with  it 
provides  that  they  shall  remain  his  prop- 
erty until  actually  delivered  at  destination, 
and  that  they  may  be  recalled  or  stopped 
in  transit  at  any  time  before  delivery. 
State  V.  Leary,  44:  457,  76  Atl.  192,  75  N. 
H.  459.  (Annotated) 

179.  The  agent  of  a  liquor  dealer,  to 
whom  liquor  is  consigned,  and  who  trans- 
ports it  from  depot  to  residence  of  pur- 
chaser, which  has  been  shipped  in  response 
to  a  mail  order  directing  delivery  at  the 
purchaser's  residence,  which  is  in  prohibi- 
tion territory,  may  be  convicted  for  assist- 
ing in  the  illegal  sale,  since  the  sale  is 
consummated  where  delivery  is  made,  al- 
though he  18  voluntarily  paid  a  small  fee 
by  the  purchaser  for  making  the  delivery 
and  removing  the  empties.  Merrill  v.  State, 
44:  439,  93  N.  E.   857,   175   Ind.   139. 

180.  A  sale  of  intoxicating  liquor  is  ef- 
fected by  a  soliciting  agent  who  takes  the 
order  and  receives  the  price,  although  the 
order  is  sent  to  his  principals  at  another 
place  to  be  filled,  where  nothing  remains 
to  be  done  but  the  shipping  of  the  liquor, 
which  the  principal  holds  as  bailee  for  the 
purchaser.  State  v.  Small,  44:  451,  63  S. 
E.  46,  82   S.   C.  93.  (Annotated) 

181.  A  sale  by  a  retail  dealer  in  intoxi- 
cating liquors,  in  which  the  delivery  is  made 
within  the  city  in  which  he  has  a  license, 
in  pursuance  of  an  order  received  by  tele- 
phone, and  accepted  at  the  place  of  busi- 
ness designated  in  his  license,  and  filled 
from  his  stock  of  goods  kept  in  that  place, 
is  deemed  by  the  law  to  be  a  lawful  sale  made 
at  the  place  of  business,  and  not  an  unlaw- 
ful sale  made  at  the  place  of  delivery,  unless 
it  appears  that  the  latter  was  agreed  upon 
as  the  place  of  sale.  State  v.  Davis,  14: 
1142,  60  S.  E.  584,  62  W.  Va.  500. 

(Annotated) 

Prohibited  places. 

Delivery  to  carrier  for  transportation  within 
prohibited  distance,  see  Commerce,  125, 
128. 

Forbidding  drinking  of,  on  trains,  see  Car- 
riers, 157;  Courts,  215;  Injunction, 
171. 

Equitable  interference  on  groimd  of  ir- 
reparable injury  where  statute  forbids 
sale  of,  within  four  miles  of  school, 
see   Equity,   80. 

See  also  supra,  137. 

182.  A  store  leased  by  a  religious  society 
as  a  place  in  which  to  hold  religious  serv- 
ices is  not  a  church  within  the  meaning  of 
a  statute  prohibiting  the  establishment  of  a 
saloon  within  a  certain  distance  of  the  front 
entrance  of  a  church.  Starks  v.  Presque 
Isle  Circuit  Judge,  43:  1142,  139  N.  W.  29, 
173  Mich.  464.  (Annotated) 

183.  A  building  maintained  by  a  hospital 
as  a  training  school  for  nurses,  which  is 
registered  with  the  state  board  of  regents, 
and  admits  as  pupils  only  women  at  least 
twenty-three  years  of  age,  is  not  within 
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the  meaning  of  a  statute  forbidding  traf- 
fic in  intoxicating  liquors  within  2U0  feet 
of  a  building  occupied  exclusively  as  a 
schoolhouse.  Re  Townsend,  22:  194,  88  N. 
E.  41,  195  N.  Y.  214.  (Annotated) 

184.  A  statute  making  it  unlawful  to 
sell  intoxicating  liquor,  with  or  without  a 
license,  within  a  prescribed  distance  of  a 
school,  applies  to  a  physician,  who  is  a 
pharmacist,  prescribing  liquor  for  a  patient, 
and  filling  the  prescription  from  his  stock, 
which  is  located  within  the  prescribed  dis- 
tance of  a  school.  State  v.  Poineroy,  39: 
615,  123  Pac.  514,  68  Wash.  389. 

( Annotated ) 

185.  A  liquor  tax  certificate  granted  by  a 
state  for  a  business  to  be  conducted  on  a 
Federal  military  reservation  will  |iot  pre- 
vent a  criminal  prosecution  in  the  United 
States  courts  for  conducting  the  business 
there,  although  the  statute  provides  for 
the  same  punishment  as  the  state  laws  pro- 
vide for  the  same  offense  when  committed 
within  the  jurisdiction  of  the  state.  Farley 
V.  Scherno,  47:  1031,  101  N.  E.  891,  208  N.  Y. 
269. 

h.  Seizure  and  destruction. 

(See  also  same  heading  in  Digest  L.R.A, 
1-10.) 

Action  of  public  authorities  in  seizing,  as 
defense  to  carrier  for  nondelivery  of, 
see  Carriers,  815. 

Liability  of  private  citizen  for  destroying, 
see  Nuisances,  172. 

IV.  Civil  remedies, 

a.   In  general;  nuisances. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Criminal  liability,  see  supra,  79-81,   128. 

Disposal  on  merits  by  reviewing  court  of 
application  for  injunction  against  li- 
quor nuisance,  see  Appeal  and  Error, 
1574. 

Certiorari  to  review  decree  in  suit  to  en- 
join liquor  nuisance,  see  Certiorari, 
13-15,  17. 

Injunction  against  saloon,  see  Nuisances, 
161. 

Place  where  liquors  are  sold  as  a  public 
nuisance,  see  Nuisances,  203. 

Allegations  as  to  liquor  nuisance,  see  Pleiad- 
ING,  432. 

See  also  supra,  20;  Nuisances,  145,  146, 
167. 

h.    Civil   datnages. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Refusal  of  new  trial  because  of  inadequacy 
of  damages  in  action  for  civil  damages, 
see  Appeal  and  Error,  677. 

Liability  on  statutory  liquor  bond,  see 
Bonds,   32-34,   124. 
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Contract  by  brewing  company  to  indemnify 
surety  on  bond  of  retailer,  see  Con- 
tracts,  447;    Corporation,  60,   93. 

Estoppel  to  contest  validity  of  statutory 
liquor  bond,  see  Estoppel,  170. 

Who  may  sue  on  saloon  keeper's  bond,  see 
Parties,  91,  92. 

EflFect  on  liability  on  bond  of  liquor  dealer, 
of  partial  invalidity  of  statute  under 
which  given,  see  Statutes.  .56. 

Evidence  in  action  for  civil  damages,  see 
Evidence,   854. 

Sale  of,  as  proximate  cause  of  homicide, 
see  Proximate  Cause,    159. 

Wife  a">  competent  witness  in  action  under 
civil  damage  act  for  selling  liquor  to 
husband,  see  Witnesses,  27. 

See  also  supra,  159. 

186.  A  saloon  keeper  is  liable,  under  the 
civil  damage  act,  in  case  the  liquor  which 
caused  the  injury  was  sold  by  one  employed 
by  him  to  clean  the  saloon,  if  he  had  been 
temporarily  left  in  charge  of  the  place  while 
it  was  open  for  business.  Dice  v.  Sher- 
berneau,  i6:  765,  116  N.  W.  416,  152  Mich. 
GOl. 

187.  A  woman  injured  in  her  means  of 
support  by  liquor  sold  to  her  husband  dur- 
ing a  series  of  years  until  he  becomes  ut- 
terly incapacitated  may  maintain  an  action 
against  the  seller  and  the  sureties  on  his 
different  bonds  for  the  years  when  the  in- 
jury was  being  produced,  under  a  statute 
providing  that  every  wife  who  shall  be  in- 
jured in  means  of  support  by  reason  of  the 
furnishing  of  intoxicating  liquor  to  any  per- 
son shall  have  a  right  of  action  against  any 
person  or  persons  who  shall  have  contrib- 
uted to  the  intoxication,  and  the  principal 
and  sureties  on  the  bond  shall  be  severally 
and  jointly  liable  with  the  persons  furnish- 
ing the  liquor.  Merrinane  v.  Miller,  25: 
585,  118  N.  W.  11,  122  N.  W.  82,  157  Mich. 
279. 

Far  death  of  person  to  xtrlioin  liquor 

sold. 
Proximate   cause  of  death,  see  Proximate 

Cause,  26. 

188.  Proof  of  intoxication  and  suicide  of 
a  man,  without  showing  further  that  the  in- 
toxication was  the  cause  of  the  suicide,  is 
sufficient  to  sustain  an  action  by  his  wife 
against  the  one  wlio  sold  the  liqvior,  under 
a  statute  giving  one  who  has  been  injured 
in  means  of  support  by  reason  of  the  in- 
toxication of  any  person  a  right  of  action 
against  the  one  furnishing  the  liquor.  Dice 
V.  Sherberneau.  16:  765,  116  N.  W.  416, 
152  Mich.  601. 

189.  It  is  not  incumbent  upon  wife  in 
an  action  to  recover  for  injury  to  her  means 
of  support  in  eonspquence  of  the  suicide  of 
her  husband  while  intoxicated,  under  a  civil- 
damage  act  giving  a  rij;lit  of  action  to  one 
injvired  in  means  of  support  by  an  into'xi- 
cated  person,  against  one  who,  by  selling 
liquor  in  violation  of  law,  causes  the  intoxi- 
cation of  such  person,  to  establish  that  the 
intoxication  was  the  proximate  and  imme- 
diate cause  of  the  suicide,  or  that  it  would 
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not  have  been  committed  but  for  the  un- 
lawful sale  by  defendant.  Bistline  v.  Ney, 
13:  1158,  111  N.  W.  422,  134  Iowa,  172. 

(Annotated) 

190.  That  the  children  of  an  inebriate  are 
of  such  tender  age  that  they  are  incapable 
of  giving  the  notice  not  to  sell  intoxicating 
liquor  to  him,  which  is  required  to  create 
a  cause  of  action  under  the  civil  damage 
act,  will  not  make  such  requirement  inap- 
plicable, and  enable  them  to  maintain  an 
action  for  his  death  through  liquor  sold 
him  in  the  absence  of  notice.  Britton  v. 
Samuels,  34:  1036,  136  S.  W.  143,  143  Ky. 
129. 

For  injuries  by  person  to  iv^hom  liquor 

is   sold. 
Abatement    of    cause    of    action    on    saloon 

keeper's     bond,     see    Abatement    and 

Revival,   5. 
Release   of   surety   on    saloonkeeper's    bond, 

see  Principal  and  Surety,  35. 

191.  In  an  action  to  recover  damages  un- 
der a  statute  giving  a  right  of  action  to 
every  person  injured  by  any  intoxicated 
person,  against  the  one  who  sold  the  liquor, 
the  fact  that  the  plaintiff  was  himself  in- 
toxicated has  no  bearing  upon  the  case, 
except  upon  the  weight  to  be  given  to  his 
testimony.  Heikkala  v.  Isaacson,  50:  857, 
144  N.  W.  508,  178  Mich.  176. 

192.  In  an  action  under  a  statute  giving 
a  right  of  action  to  every  person  injured 
by  any  intoxicated  person,  against  the  one 
who  sold  the  liquor,  it  is  not  necessary  to 
show  that  the  intoxication  was  the  proxi- 
mate cause  of  the  injury.  Heikkala  v. 
Isaacson,  50:  857,  144  N.  W.  508,  178  Mich. 
176.  (Annotated) 

♦  >» 


INTOXICATION. 

See  Drunkenness. 


♦  *» 


INVALID. 

Carrier's  duty  toward  invalid  passenger,  see 
Carriers,  392,  405,  461,  470-473,  517. 


INVENTIONS. 


Validity  of  agreement  to  assign,  see  Con- 
tracts,  446. 
Patents  for,  see  Patents. 


INVENTORY. 


Admissibility  of,  see  Evidence,  850. 
Condition   for   taking,   in   insurance   policy, 

see  Insurance,  III.  e,  1,  d. 
Padding    of    inventory    in    proofs    of    loss, 

see   Insurance,   375. 
Waiver    of    requirement    of,    in    insurance 

policy,  see  Insurance,  499. 
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INVERSE      ORDER      OF 
TION. 

See  Marshaling,  Assets. 


ALIENA- 


INVESTMENT. 


Offer  by  newspaper  of  advice  to  readers  as 
to,  as  basis  for  implied  contract,  see 
Contracts,   18,  19,  57. 

By  guardian,  see  Guardian  and  Ward,  21. 

By  committee  of  lunatic,  see  Incompetent 
Persons,  33,  34. 

Of  public  money,  see  Public  Moneys,  2-7. 

By  trustee,  see  Trusts,  107-113. 


INVISIBIJE   INJURY. 

To  insured,  see  Insurance,  751-753, 

♦-•-♦ 

INVITATION. 

To  use  railroad  track,  see  Railroads,  II.  d, 

■    ;2.' 

♦-•-♦ 


INVOLUNTARY  DISMISSAL. 

See  Dismissal  oe  Discontinuance,   9-12, 

■♦•»■ 

IRON-SATE  CLAUSE. 

In  insurance  policy,  see  Insurance,  III.  e, 
1,  d. 

XOTMT 


IRREGULAR   INDORSEMENT. 

Indorsement  before  delivery,  see  Bills  and 
Notes,  HI.  b,  2. 


IRREGULARITIES. 

In  elections,  see  Elections,  22-26. 
In    preparation    of   ballot,    see    Elections, 
38,  39. 


IRREPARABLE  INJURY. 

As     basis     of    equitable     jurisdiction,     see 
Equity,  I.  e. 


IIIRESFONSIBILITY. 

Of  person  committing  crime,  see  Criminai 
Law,  I.  b. 


IRRIGATION. 


Remedy  in  case  of  injury  to  land  from 
seepage  from  irrigation  ditch,  see  Case, 
23. 

Definiteness  of  contract  as  to,  see  Con- 
tracts, 155. 

Validity  of  contract  as  to,  see  Contracts, 
407. 

Covenant  for  sale  of  irrigation  rights,  see 
Covenants  and  Conditions,  120. 

Damages  for  breach  of  contract  to  supply 
water  for,  see  Damages,  121,  ]22. 

Dedication  of  water  for,  see  Dedication,  13, 

Exercise  of  eminent  domain  for  irrigation 
purposes,  see  Eminent  Domain,  15, 
106-108. 

Evidence  as  to  consent  to  discharge  of  water 
from  irrigation  ditch,  see  Evidence, 
1803. 

Agreement  by  landlord  to  furnish  water 
for,  see  Landlord  and  Tenant,  21. 

Rights  as  to,  passing  by  foreclosure  sale, 
see  Mortgage,  126,  127. 

Reasonableness  of  rates  charged  by  irriga- 
tion company  as  subject  of  judicial  in- 
qviiry,  see  Courts,  95. 

Evidence  in  action  against  irrigation  com- 
pany to  recover  excessive  rates,  see 
Evidence,  2030. 

Place  for  recording  contract  as  to,  see  Rec- 
ords AND  Recording  Laws,  1. 

Power  of  Federal  government  to  construct 
irrigation  works,  see  United  States,  1. 

Easement  for  irrigation  ditch  as  breach  of 
covenant  against  encumbrances,  see 
Vendor  and  Purchaser,  11. 

Personal  liability  of  purchaser  of  land  on 
contract  with  irrigation  company  under 
which  it  is  supplied  with  water,  see 
Vendor  and  Purchaser,  12. 

Pollution  of  water  rendering  it  unfit  for 
irrigation  purposes,  see  Waters,  222, 
223. 

Injury  by  seepage  from  irrigation  ditch, 
see  Appeal  and  Error,  1319;  Waters, 
303-309. 

Use  of  water  for,  see  Waters,  II.  i. 


ISLANDS. 


Effect    of    change    of    channel    of    boundary 
stream  on  jurisdiction  over,  see  Bound- 
aries, 4. 
Suit  to  quiet  title  to,  see  Cloud  on  Title, 
11. 
I  Presumption  as  to  existence  of,  at  certain 
I  times,  see  Evidence,  520. 

As    defense   to   crime,    see   Cbiminal   Law,    Title  to,   see  Estoppel,   210;    Waters,   26, 

24-36.  '  91,  93,  95,  114-116,  164. 
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ISSUE. 

Possibility  of  issue   extinct  as  ground  for 
terminating  trust,  see  Trusts,  29,  65. 
On  probate  of  will,  see  Wills,  102-105. 


ITALY. 

Extradition   treaty  with,   see  Couets,   79; 
Extradition,  2-4. 


ITINERANT  MERCHANTS. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  2(50,  261. 

Police  power  as  to,  see  Constitutional 
Law,  703. 

Regulation  of,  generally,  see  Constitution- 
al Law,  513, 

License  of,  see  Constitutional  Law,  703; 
License,  28,  67,  90-03,  99-102,  115, 
116,  124,  125. 


JAU.. 

Attempt  to  break,  see  Criminal  Law,  44. 

Escape  from,  see  Escape. 

Mechanics'  lien  on,  see  Mechanics'  Liens, 

56. 
Municipal    liability    for    negligence    as    to, 

see  Municipal  Corporations,  326. 
Liability  for  death  of  prisoner  by  burning 

of,  see  Municipal  Corporations,  385. 


JAM. 

Log  jam,  see  Logs  and  Logging,  5. 
♦-•-♦ 

JAMESTOVTN. 

Word  "Jamestown"  as  valid  trademark,  see 
Trademarks,  9. 


JANITOR. 


Liability  for  negligence  of,  see  Infants,  63; 

Master   and   Servant,    882. 
Services   of  janitor   for   building  belonging 

to  infant  as  necessaries,  see  Infants, 

67. 

♦-•-♦ 

JAPANESE. 

Competency  of,  as  witness,  see  Witnesses, 
14. 


JEOPARDY. 

See  Ceiminal  Law,  II.  g. 


JERK. 

Injury  to  passenger  by  see  Carrtkks,  97, 
249-256,  317,  480.  481,  498.  526,  531, 
570;  Evidence,  362-364;  Trial,  381. 
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JESUIT. 

Validity   of  bequest   to   Jesuit   college,    see 
Wills,  6. 


JETTIES. 

Injunction  to  prevent  removal  of,  from 
stream,  see  Injunction,  2.H2. 

Right  of  riparian  owner  to  erect,  see 
Waters,  182. 

♦  «  » 


JEAVELRY. 

As  baggage,  see  Carriers,  700. 
♦■•-♦ 


JOBBERS. 


Organization  by,  of  brokerage  business  as 
monopoly,  see  Monoi'Oly  a.nd  Combi- 
nations, 20. 

Warranty  on  sale  by,  see  Sale,  83,  84,  88, 
95. 


JOBMASTER. 


Liability  of,  for  theft  committed  by  driver, 
see  Master  and  Seirvan t,  952. 


JOCKEY. 

Evidence  on  question  of  dimaefs  in  action 
for  personal  injuries  to  horse  jockey, 
see  Evidence,  1714. 


JOHN  DOE. 


Arrest  under  John  Doe  warrant,  see  Arrest, 
4. 
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JOINDER. 

Of  causes  of  action,  see  Action  ob  Suit, 

II.  d. 
Of  parties  in  attachmait,  see  Attachment, 

45. 
In  indictment,   see  Indictment,  etc.,  III. 
Of  parties  plaintiff,  see  Parties,  I.  b. 
Of    parties   defendant,   see   Pabties,   II.    b. 
Of  counts  in  pleading,  see  Pleading,  186- 

186. 

JOINT  ACTION. 

See  Pabties,  I.  b. 


JOINT  ADVENTURE. 

Implied  contract  by  one  purchaser  to  reim- 
burse other  purchasers  for  loss  for 
failure  of  timber  to  cut  a  certain  quan- 
tity of  lumber,  see  Bankbuptcy,  115. 

Estoppel  to  claim  profits  of,  see  Estoppel, 
118. 

EflFect  of  joining  in,  see  Joint  Cbeditobs 
AND  Deibtoes,  5. 

1.  Persons  who  enter  into  a  contract  to 
share  in  the  expenses  of  another  while  he 
is  prospecting  for  mines,  in  consideration 
of  a  share  in  the  enterprise,  are  entitled  to 
share  in  the  profits  which  he  makes  from 
successful  mining  ventures  into  which  he 
enters  without  the  knowledge  of  his  asso- 
ciates, with  strangers,  as  a  result  of  the 
trip  to  the  expenses  of  which  they  con- 
tribute, although  his  new  enterprise  is  not 
undertaken  until  he  has  returned  and  at- 
tempted to  cancel  his  prior  agreement.  Lind 
V.  Webber,  50:  1046,  134  Pac.  461,  36  Nev. 
623.  (Annotated) 

2.  Failure  of  persons  who  contract  to 
share  in  the  expenses  of  prospecting  for 
mines  for  an  interest  in  the  result,  to  con- 
tribute towards  the  expense  of  acquiring 
claims  conflicting  with  those  located  by 
their  representative,  will  not  bar  their 
right  to  relief  if  the  necessary  funds  were 
secured  by  a  sale  of  a  portion  of  the  claims 
to  strangers,  and  they  were  not  notified  of 
the  necessity  of  contribution.  Lind  v.  Web- 
ber, 50:  1046,  134  Pac.  461,  36  Nev.  623. 


JOINT    APPEAIi. 

See  Appeal  and  Ebbob,  123. 

» * » 


JOINT    ASSIGNMENT    OF    ERROR. 

See  Appeal  and  Ebbob,  264. 


JOINT   CONTRACTS. 

See  Joint  Cbeditobs  and  Destoes. 
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JOINT  CREDITORS  AND  DEBTORS. 

/.  In  general,    1—20. 
II.  Release  of  one  joint  debtor,  21—38. 

Right  of  one  codefendant  as  to  whom  case 
was  dismissed  to  answer  appeal  taken 
by  other  codefendant,  see  Appeal  and 
Ebbob,   286. 

Raising  for  first  time  on  appeal  question 
as  to  misjoinder  of  parties  defendant, 
see  Appeal  and  Ebbob,  703. 

Receiving  in  prosecution  of  two  jointly, 
evidence  properly  admissible  against 
one,  see  Appeal  and  Errob,  778. 

Joint  judgment  against  joint  defenders  for 
whole  damages,  see  Appeal  and  Ebbob, 
797. 

Prejudicial  error  in  instructions  in  action 
against  joint  defendants,  see  Appeal 
AND  Ebbob,  1321. 

Reversible  error  in  instructions  in  action 
against,  see  Appeal  and  Ebbob,  1418. 

Judgment  on  appeal  in  action  against,  see 
Appblal  and  Ebbob,  1569. 

New  trial  because  joint  judgment  against 
several  sureties  was  in  excess  of  lia- 
bility of  some  of  them,  see  Appeal  and 
Ebbob,   1621. 

Reversal  of  entire  judgment  where,  on  ap- 
peal from  joint  verdict,  one  joint  debtor 
is  adjudged  not  liable,  see  Appeal  and 
Error,  1623. 

Joint  liability  of  terminal  company  and 
carrier  for  injury  to  passenger,  see 
Carriers,  269. 

Action  against  initial  and  terminal  carrier, 
see  Cabbiebs,  970. 

Judgment  against  nonresident  joint  debtor 
not  served  with  process,  see  Constitit- 
TiONAL  Law,  538. 

Right  of  one  of  two  joint  tort  feasors  to 
continuance  upon  dismissal  as  to  other, 
see  Continuance  and  Adjoubnment, 
4. 

Contribution  between,  see  Contbibution. 

Effect  of  discontinuance  as  to  some  defend- 
ants in  action  against  joint  tort  feasors, 
see  Dismissal  ob  Discontinuance,  15, 
16. 

Joint  liability  for  injury  by  electric  shock, 
see  Electbicity,  17. 

Right  of  joint  debtor  taking  assignment  of 
judgment  paid  by  him,  see  Execution, 
4. 

Joint  liability  of  executors  and  adminis- 
trators, see  ExECUTOBS  and  Adminis- 
tbatobs,  72-75. 

Joint  liability  of  city  and  abutting  owner 
for  injury  on  defective  sidewalk,  see 
Highways,  170,  316. 

Liability  of  one  of  two  persons  contributing 
to  cause  of  death,  see  Homicide,   54. 

Joint  liability  for  family  expenses,  see  Hus- 
band and  Wife,  I.  c. 

Service  of  process  on  two  or  more  joint 
debtors,  see  Judgment,  20,  22,  23. 

Rendition  of  judgment  against,  see  Judg- 
ment, I.  d. 

EflFect  of  failure  of  jury  to  find  either  for 
or  against  one  of  two  codefendants,  see 
Judgment,  43. 
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Conclusiveness  of  judgment  against  con- 
structive tort  feasor  in  subsequent  ac- 
tion for  contribution  or  indemnity,  see 
JUDGMB^NT,    233. 

Conclusiveness  against  one  of  two  joint 
debtors  of  judgment  in  suit  against 
executor  of  the  other,  see  Judgment, 
235. 

Treating  joint  defendants  as  one  party  for 
the  purpose  of  determining  number  of 
peremptory  challenges,  see  Juky,  79. 

Codebtor's  right  to  enforce  contribution  for 
debt  paid  by  him  though  deed  of  trust 
securing  same  is  barred  by  laches,  see 
Limitation  of  Actions,  75. 

Effect  of  payment  by  joint  debtor  as  agent 
of  codebtor  to  toll  statute  of  limita- 
tions as  to  himself,  see  Limitation  of 
Actions,  337,  338. 

Liability  of  joint  employers  for  torts  of 
common  servant,  see  Master  and  Serv- 
ant, 27,  28,  53. 

Setting  aside  judgment  as  to  one  of  two  de- 
fendants and  permitting  it  to  stand 
against  the  other,  see  New  Trial,  25. 

Joint  liability  for  nuisance,  see  Nuisanc- 
es, 119. 

Joinder  of  parties  defendant,  see  Parties, 
II.  b. 

Right  of  bailor  paying  claim  against  him- 
self and  bailee  to  enforce  primary  lia- 
bility of  bailee,  see  Payment,  2. 

Liability  of  physician  administering  anaes- 
thetic for  negligence  of  physician  per- 
forming operation,  see  Physicians  and 
Surgeons,  50. 

Joint  demurrer  in  action  against  several  co- 
defendants,  see  Pleading,  568-570. 

Supplemental  pleading  by  one  of  several 
makers  of  note  to  set  up  entry  of  judg- 
ment by  default  against  comaker,  see 
Pleading,  131. 

Proximate  cause  of  injury  in  case  of  con- 
tributing acts,  see  Proximate  Cause, 
111. 

Banks  entering  into  agreement  to  suppress 
bidding  for  public  money  as  joint  tort 
feasors,  see  Public  Money,  2. 

Right  of  one  joint  maker  of  note  to  set  off 
against  it  indebtedness  from  payee  due 
him  individually,  see  Set-Off  and 
Counterclaim,  25. 

Effect  on  statute  of  invalid  provision  for 
entry  of  judgment  against  all  of  sev- 
eral joint  debtors,  through  part  only 
are  brought  into  court,  see  Statutes, 
65. 

Codebtor's  right  to  subrogation  on  payment 
of  entire  debt,  see  Subrogation,  11. 

Direction  of  verdict  in  action  against  joint 
defendants,  see  Trial,  746,  749. 

Failure  to  instruct  in  action  against  one 
of  two  joint  wrongdoers  as  to  effect  of 
act  of  other  wrongdoers,  see  Trial,  899. 

Duty  to  segregate  and  define  each  cir- 
cumstance in  instruction  in  action  for 
injury  resulting  from  concurrent  negli- 
gence of  two  persons,  see  Trial,  1063. 

Right  of  one  to  complain  of  verdict  against 
it  alone,  see  Trial,  1123. 

Definiteness  of  verdict  in  action  against 
two  persons,  see  Trial,  1124. 
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Inconsistency    between    special    findings    in 

action    against    joint    defendants,    see 
,  Trial,  1144. 
Correctness    of    verdict    in    action    against 

joint  defendants,  see  Trial,   1159. 
Joint    liability    for    polluting    stream,    see 

WATERS',  216,  225. 
Effect  of  return  on  summons  to  show  joint, 

instead    of    several,    service,    see    Writ 

AND  Process,  94. 

I.  In  general. 

(See   also   same  heading   in  Digest    L.R.A. 
1-10.) 

1.  The  doctrine  of  "the  last  clear 
chance"  has  no  application  between  two  or 
more  defendants  as  to  one  another,  who 
are  charged  with  concurring  fault  resulting 
in  injury  and  damage  to  a  plaintiff.  Shield 
V.  F.  Johnson  &  Son  Co.  47:  1080,  61  So.  787, 
132  La.  773. 

2.  If  the  concurrent  negligence  of  two 
or  more  persons  combined  results  in  an  in- 
jury to  a  third  person,  the  latter  may  re- 
cover from  either  or  all.  Shield  v.  F.  John- 
son &  Son  Co.  47:  1080,  61  So.  787,  132  La. 
773. 

3.  Where  two  or  more  persons  act  each 
for  himself  and  independently  of  each  other 
in  a  proceeding  the  results  of  which  may 
be  injurious  to  another,  they  cannot  be  held 
jointly  liable  for  the  acts  of  each  other. 
Livesay  v.  First  Nat.  Bank,  6:  598,  86  Pac. 
102,  36  Colo.  526. 

4.  The  separate  and  distinct  act  of  giv- 
ing an  indemnifying  bond  to  an  officer  by 
each  of  a  number  of  creditors  pursuing  their 
remedy  under  separate  writs  does  not  con- 
stitute such  creditors  joint  tort  feasors  itt 
the  taking  of  the  property.  Livesay  v. 
First  Nat.  Bank,  6:  598,  86  Pac.  102,  36. 
Colo.  526.  (Annotated) 

5.  The  mere  joining  in  a  joint  answer 
does  not  show  joint  liability  on  the  part  of 
several  creditors,  who,  in  pursuing  their  sev- 
eral remedies  against  a  common  debtor, 
placed  several  writs  in  the  hands  of  an  of- 
ficer for  service.  Livesay  v.  First  Nat.  Bank, 
6:  598,  86  Pac.  102,  36  Colo.  526. 

6.  Where  two  or  more  persons  engaged 
in  the  business  of  gambling,  by  whatever 
arrangement  the  business  is  conducted,  if 
all  are  to  share  in  the  profits,  and  money  i» 
lost  to  them  they  are  all  joint  tort  feasors, 
and  may  be  sued  jointly  or  severally  by  the 
loser  to  recover  the  money  lost  to  them. 
Berns  v.  Shaw,  23:  522,  64  S.  E.  930,  65  W. 
Va.  667.  (Annotated) 

7.  In  case  the  value  of  property  is 
diminished  by  the  operation  of  several 
business  enterprises  near  it,  no  one  of  them 
can  be  held  liable  for  more  of  the  injury 
than  is  caused  by  it.  Sherman  Gas  &  Elec- 
tric Co.  V.  Belden,  27:  237,  123  S.  W.  119, 
103  Tex.  59. 

8.  One  of  two  promoters  of  a  corpora- 
tion, who  by  joint  acts  secure  an  illegal 
profit  in  the  sale  of  property  to  it,  is  liable 
in  solido  for  the  profits  so  secured,  regard- 
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less  of  the  division  which  they  may  have 
made  between  themselves.  Old  Dominion 
Copper  Min.  &  Smelting  Co.  v.  Bigelow, 
40:  314,  89  N.  E.  193,  203  Mass.  159. 

9.  Parties  discharging  sewage  into  a 
stream,  and  causing  an  actionable  nuisance, 
aa'e  not  jointly  liable  for  damages,  when 
there  is  no  common  design  or  concert  of  ac- 
tion; but  each  is  liable  only  for  his  pro- 
portion of  the  damages.  Mansfield  v.  Bris- 
tor,  10:  806,  81  N.  E.  631,  76  Ohio  St.  270. 

10.  A  municipality  and  an  oil  company 
by  whose  concurrent  action,  sewage,  refuse, 
ana  tilth  are  discharged  into  a  stream, 
thereby  polluting  it  and  causing  injury 
to  one  through  whose  land  it  Hows,  are 
jointly  and  severally  liable  for  the  wrong- 
doing, and  the  injured  party  may  at  his 
option  institute  an  action  and  recover 
against  one  or  both  of  those  thus  con- 
tributing to  his  injury.  McDanicl  v. 
Charryvale,  50:  388,  136  Pac.  899,  91  Kan. 
40. 

11.  Several  riparian  owners  are  not 
jointly  liable  for  injury  to  upper  riparian 
property  by  water  backed  upon  it  because 
of  structures  which,  acting  independently, 
they  erect  along  and  across  the  stream  so 
as  to  diminish  its  capacity  and  cause  the 
water  to  set  back,  to  the  injury  of  the 
upper  proprietor.  William  Tackaberry  Co. 
•V.  Sioux  City  Service  Co.  40:  102,  132  N.  W. 
945,  134  N.  VV.  1064,  154  Iowa,  358. 

(Annotated) 

12.  That  it  may  be  difficult  to  determine 
what  portion  of  the  injury  to  land  by  sur- 
face water  was  due  to  the  act  of  a  munici- 
pality, and  what  to  another  cause,  does  not 
defeat  an  action  against  the  municipality 
for  its  share  of  the  damage.  Baker  v. 
Akron,  30:  619,  122  N.  W.  926,  145  Iowa, 
485. 

13.  A  joint  action  may  be  maintained 
against  a  railroad  company  which  contract- 
ed to  furnish  employees  to  assist  in  install- 
ing a  machine  which  had  been  purchased 
from  a  manufacturing  company,  which  re- 
tained title  thereto  until  payment  was 
made,  and  such  manufacturing  company, 
which  undertook  to  furnish  a  competent 
engineer  to  superintend  the  erection  and  in- 
stallation of  the  machine  by  an  employee 
of  the  former,  who  was  negligently  injured 
during  sucli  installation,  while  acting  under 
the  direction  of  the  engineer  of  the  latter 
company.  Fliege  v.  Kansas  City  W.  R.  Co. 
30:  734,  107  Pac.  655,  82  Kan.  147. 

(Annotated) 

14.  A  railroad  company  is  jointly  liable 
for  injury  caused  by  the  negligence  of  those 
in  charge  of  a  switch  engine  to  one  on  the 
tracks  at  a  public  thorouglifare,  where  it 
owned  the  engine  and  selected  the  men  to 
operate  it,  but  leased  it  at  a  fixed  rental 
to  a  brewing  company,  which  paid  the  men's 
wages,  for  use  in  its  yards,  on  tracks  be- 
longing to  the  railroaa  company,  since  the 
operation  of  the  engine  was  for  the  bene- 
fit of  both  companies.  Schoen  v.  Chicago, 
St.  P.  M.  &  0.  R.  Co.  45:  841,  127  N.  W. 
433,  112  Minn.   38. 

15.  A  municipal  corporation  and  a  rail- 
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road  company  which  jointly  undertake  to 
elevate  the  grade  of  a  street  so  as  to  abolish 
a  grade  crossing  of  the  railroad  track  are 
both  liable  in  case  the  improvement  is  a 
taking  of  the  property  rights  of  abutting 
owners.  Walters  v.  Baltimore  &  0.  R.  Co. 
46:  1128,  88  Atl.  47,  120  Md.  644. 

16.  An  abutting  property  owner  whose 
property  is  injured  by  the  construction  of  a 
bridge  approach  to  carry  a  street  over  a 
railroad  is  not  bound  by  the  provisions  of 
a  municipal  ordinance  attempting  to  fix 
the  liabilty  for  injuries  as  between  the 
municipality  and  the  railroad  company,  so 
as  to  prevent  his  recovery  against  both. 
Walters  v.  Baltimore  &  0.  R.  Co.  46:  1128, 
88  Atl.  47,  120  Md.  644. 

17.  The  negligence  of  one  who  permits, 
to  the  injury  of  a  third  person,  a  plank  to 
connect  a  primary  and  secondary  wire  of 
a  municipal  lighting  plant,  which  the  mu- 
nicipality has  negligently  left  in  a  dan- 
gerous condition  because  of  failure  to  pro- 
vide against  the  liability  of  the  secondary 
wire  becoming  overcharged  and  doing  in- 
jury by  connection  with  the  primary  one, 
is  not  so  exclusively  the  proximate  cause 
of  the  injury  that  the  parties  cannot  be  re- 
garded as  joint  tort  feasors  and  the  mu- 
nicipality be  permitted  to  recover  over 
against  such  person  in  case  a  judgment  is 
secured  against  it  by  the  person  injured. 
Tacoma  v.  Bonnell,  36:  582,  118  Pac.  642, 
65  Wash.  505.  (Annotated) 

18.  ^\.  joint  action  for  damages  cannot 
be  maintained  against  one  who  constructs  a 
ditch  and  operates  it  for  a  time  and  his 
grantee  who  continues  the  operation,  for 
injuries  to  abutting  property  because  of 
percolation  from  the  ditch,  even  though  a 
statute  provides  that  every  successive  owner 
of  property  who  neglects  to  abate  a  con- 
tinuing nuisance  thereon  created  by  a  for- 
mer owner  is  liable  therefor  in  the  same 
manner  as  the  one  who  first  created  it. 
Brose  v.  Twin  Falls  Land  &  Water  Co. 
46:  1 187,  133  Pac.  673,  24  Idaho,  266. 

( Annotated ) 

19.  An  oral  agreement  by  one  of  the 
joint  owners  of  a  sheriff's  certificate  of  sale 
to  extend  the  period  of  redemption  is  bind- 
ing upon  all  the  joint  owners  of  such  certifi- 
cate. Murphy  v.  Teutsch,  35:  11 39,  132  N. 
W.  435,  22  N.  D.  102.  (Annotated) 

20.  Where  execution  creditors  purchase 
property  at  an  execution  sale,  and  agree 
that  their  respective  interests  in  the  certifi- 
cate of  sale  be  in  proportion  to  the  rela- 
tive amount  of  their  debts  at  the  time  of 
sale,  their  interest  in  such  certificate  is  a 
joint  one,  and  each  is  bound  by  tlie  acts  of 
the  joint  owner.  Murphy  v.  Teutsch,  35: 
1139,  132  N.  W.  435,  22  N.  D.  102. 

II.  Release  of  one  joint  debtor. 

Right  of  one  codefendant  to  complain  of 
exoneration  of  other  when  judgment 
was  entered  against  former,  see  AppelaIj 
AND  Ereob,  525. 

Dismissal  as  to  one  joint  tort  feasor,  see 
Dismissal  and  Discontinuance,  16. 
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Pursuing  one  joint  tort  feasor  as  election  of 
remedies  which  will  bar  subsequent  suit 
against  other,  see  Election  of  Reme- 
dies, 19. 

Parol  evidence  to  show  intent  of  parties  to 
settlement  with  one  tort  feasor,  see 
Evidence,  954. 

Parol  evidence  as  to  theory  on  which  con- 
sent judgment  against  one  tort  feasor 
was  rendered,  see  Evidence,  961. 

Judgment  in  favor  of  or  against  one  tort- 
feasor as  bar  to  action  against  the 
other,  see  Judgment,  202,  207,  211. 

CJonclusiveness  as  to  master  of  acquittal  of 
servant,  see  Judgment,  213,  214. 

Effect  of  paymer.t  by  one  joint  debtor  to 
preclude  further  proceedings  aguinst 
the  other,  see  Payment,  2. 

.Effect  of  affixing  private  seal  to  settlement 
with  one  of  several  joint  tort  feasors, 
see  Seal,  3. 

Question  for  jury  as  to  whether  money  was 
received  in  satisfaction  of  claim,  see 
Tbial,  286. 


21.  The  satisfaction  of  an  unliquidated 
claim  for  damages  against  a  number  of 
joint  wrongdoers,  by  one  or  more  of  them, 
extinguishes  the  claim  as  to  all.  Cleland 
V.  Anderson,  5:  136,  92  N.  W.  306.  96  N.  W. 
212,  98  N.  W.  1075,  66  Neb.  252,  105  N. 
W.   1092,   75   Neb.   273. 

22.  A  statute  permitting  the  release  of 
one  of  several  joint  debtors  without  affect- 
ing the  liability  of  the  others  cannot  affect 
the  rights  of  a  debtor  under  an  existing 
judgment  which  provides  that  satisfaction 
shall  be  made  first  out  of  the  property  of  co- 
obligors.  Ducey  v.  Patterson,  g:  1066,  86 
Pac.    109,   37    Colo.   216.  (Annotated) 

23.  If  one  of  several  joint  wrongdoers 
makes  full  payment  of  damages  caused  by 
injury  done,  there  can  be  no  further  re- 
covery for  the  same  injury.  Fitzgerald  v. 
Union  Stock  Yards  Co.  33:  983,  131  N.  W. 
612,  89  Neb.  393. 

24.  If  one  of  several  joint  wrongdoers 
makes  settlement  with  the  injured  party, 
and  pays  him  damages  which  he  agrees  to 
receive,  and  does  receive,  as  full  compen- 
sation for  all  damages  sustained,  it  will 
release  all  of  the  joint  wrongdoers.  Fitz- 
gerald V.  Union  Stock  Yards  Co.  33:  983, 
131  N.  W.  612,  89  Neb.  393. 

25.  Settlement  with  one  of  several  joint 
wrongdoers,  and  payment  of  damages,  is 
not  a  defense  to  an  action  against  another, 
unless  it  was  agreed  between  the  parties 
to  the  settlement  that  such  payment  was  in 
full  of  all  damages  suffered.  Fitzgerald 
V.  Union  Stock  Yards  Co.  33:  983,  131  N. 
W.  612,  89  Neb.  393. 

26.  The  settlement  of  an  action  against 
one  of  two  joint  tort  feasors  does  not  bar 
an  action  against  the  other,  unless  it  is 
shown  to  have  been  made  under  circum- 
stances which  operate  to  discharge  the 
other  wrongdoer.  Walsh  v.  New  York  C. 
&  H.  R.  R.  Co.  37:  "37,  97  N.  E.  408,  204 
N.  Y.  58. 

27.  A  settlement,  supported  by  a  valu- 
Diseat  1-52  11R.A.(K.S.) 


able  consideration,  of  the  entire  claim 
against  one  joint  tort  feasor,  without  ex- 
pressly reserving  the  right  of  action  against 
the  other,  extinguishes  the  entire  right  of 
action  against  the  latter.  Snyder  v.  Mutual 
Teleph.  Co.  14:  321,  112  N.  W.  776,  135 
Iowa,  215. 

28.  It  is  not  essential  to  the  effect  of  a 
settlement  by  one  party  of  any  claim  that 
could  or  might  be  made  against  it  for  a 
tort,  as  a  release  of  the  liability  of  an- 
other party  for  the  same  injury,  that  the 
first  party  shall  in  fact  and  law  have  been 
liable  for  the  injury  complained  of.  Snyder 
T.  Mutual  Teleph.  Co.  14:321,  112  N.  W. 
776,   135   Iowa,  215.  (Annotated) 

29.  The  mere  desire  on  the  part  of  the 
person  injured  that  a  settlement  with  ojie 
party  of  any  claim  that  she  could  or  might 
have  made  against  it  on  account  of  the  in- 
jury shall  not  release  a  third  person  against 
whom  she  makes  a  claim  for  the  same  in- 
jury, or  her  belief  that  the  settlement  would 
not  have  tlie  effect  of  releasing  the  latter, 
does  not  deprive  it  of  such  effect.  Snyder 
V.  Mutual  Teleph.  Co.  14:  321,  112  N.  W.  778, 
135  Iowa,  215. 

30.  Payment  by  one  joint  debtor,  who 
has  been  discharged  in  bankruptcy,  of  a 
sum  less  than  is  due  on  the  joint  debt,  which 
the  creditor  accepts  in  satisfaction  of  the 
whole  debt,  will  operate  as  such  in  favor  of 
the  other  debtor.  Ex  parte  Zeigler,  21: 
1005,  64  S.  E.  513,  83  S.  C.  78. 

( Annotated ) 

31.  An  acknowledgment  by  the  plaintiff 
of  satisfaction  against  two  of  several  de- 
fendants who  are  sued  as  joint  wrongdoers 
will  not  release  the  others,  where  the  instru- 
ment offered  to  show  such  release  shows 
that  it  was  not  intended  to  have  such  effect. 
Edens  v.  Fletcher,  19:  618,  98  Pac.  784,  79 
Kan.  139. 

.'>2.  An  instrument  whereby  an  adminis- 
tratrix of  a  telephone  company  lineman  who 
was  killed  by  contact  of  a  wire  with  that  of 
an  electric  company  agreed  not  to  sue  the 
telephone  company  unless  the  courts  should 
hold  that  she  could  not  recover  damages 
against  the  electric  company,  and  unless 
the  consideration  paid  should  be  returned 
to  the  telephone  company,  constitutes  an  op- 
tional covenant  not  to  sue,  and  not  a  re- 
lease, and  therefore  does  not  preclude  the 
administratrix  from  enforcing  liability 
against  the  electric  company.  Musolf  v. 
Duluth  Edison  Electric  Co.  24:  451,  122  N. 
W.   499,   108  Minn.   369.  (Annotated) 

33.  An  electric  company  sued  for  the 
death  of  a  telephone  company  lineman 
killed  by  contact  of  a  wire  which  was  being 
raised  to  him  with  that  of  the  electric  com- 
pany is  not  entitled  to  deduct  from  the  ver- 
dict the  consideration  of  an  optional  cove- 
nant by  the  administratrix  of  the  deceased 
not  to  sue  the  telephone  company  unless  a 
right  of  action  against  the  electric  company 
should  be  denied,  in  which  case  the  consid- 
eration of  the  covenant  was  to  be  returned 
to  the  telephone  company  before  suit, 
against  it,  since  this  agreement  was  not  in- 
tended as  a  satisfaction,  either  partial  or 
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entire,  of  the  claim.  Musolf  v.  Duluth 
Edison  Electric  Co.  24:  451,  122  N.  W.  499, 
108  Minn.  369. 

34.  One  of  two  joint  wrongdoers  is  not 
entitled  to  credit  upon  a  judgment  recov- 
«red  against  him  for  a  death  due  to  his 
wrongful  act,  of  a  sum  paid  by  the  other 
wrongdoer  to  the  one  entitled  to  the  sum  re- 
covered in  compromise  of  the  claim, 
wliere  the  compromise  was  made  with  one 
who  under  the  statute  had  no  authority  to 
make  it.  Louisville  v.  Schneider,  35:  207, 
136  S.  W.  212,  143  Ky.  171. 

35.  A  covenant  not  to  sue  one  of  several 
joint  tort  feasors,  upon  receiving  from  him 
a  consideration  therefor,  does  not  operate 
to  discharge  the  others,  who  contribute  no 
part  of  the  consideration,  from  liability  to 
suit.  Matheson  v.  O'Kane,  39:  475,  97  N.  E. 
63S,  211  Mass.  91. 

Reservation  of  riglits  against  others. 

36.  Satisfaction  in  favor  of  one  joint  tort 
feasor,  of  a  judgment  against  all,  will  oper- 
ate as  a  satisfaction  in  favor  of  all,  not- 
withstanding the  insertion  of  a  stipulation 
that  it  is  not  intended  to  relinquish  the 
judgment  against  those  not  expressly  re- 
leased. Ducey  v.  Patterson,  9:  1066,  86  Pac. 
109,  37  Colo.  216. 

37.  Where  an  acknowledgment  of  satis- 
faction against  two  of  several  defendants 
who  are  sued  as  joint  wrongdoers  contains 
an  express  reservation  of  the  right  to  pro- 
ceed against  the  other  wrongdoers,  and  other 
expressions  in  the  instrument  are  not  incon- 
sistent with  the  retention  of  such  right,  the 
intention  of  the  parties  that  the  instrument 
should  not  operate  as  a  release  of  such  co- 
defendants  sufficiently  appears.  Edens  v. 
Fletcher,  19:  618,  98  Pac.  784,  79  Kan.  139. 

(Annotated) 

38.  A  release  of,  and  covenant  for  a  valu- 
able consideration  not  to  sue,  one  of  sev- 
eral joint  tort  feasors,  which  expressly 
states  that  the  sum  received  is  merely  a 
part  satisfaction  of  the  claim,  will  not  pre- 
vent a  suit  against  the  other  wrongdoer. 
Kropidlowski  v.  Pfiister  &  Vogel  Leather  Co. 
39:  509,  135  N.  W.  839,  149  Wis.  421. 


JOINT  DEMUBRERS. 

See  Pleading,  VII.  b. 


JOINT  EMPLOYERS. 

Liability  of,  for  injury  by  joint  employee, 
see  Master  and  Sebvant,  27,  28,  53. 


JOINT  INDICTMENT. 


See  Indictment,  etc..  III. 
Digest  1-52  I..R.A.(N.S.) 


JOINT  INSURANCE. 

Joint  policy  by  husband  and  wife  payable 
upon  death  of  either  to  survivor,  see 
Husband  and  Wife,  33. 

♦-•-♦ . 


JOINT  LEASE. 

Joint  oil  and  gas  lease,  see  Mines,  53. 

♦-•-♦ 

JOINT  LIABILITY. 

See  Joint  Cbeditobs  and  Debtors. 

♦-•-♦ 

JOINT   MAKERS. 

Of  note,  see  Bills  and  Notes,  88. 

*-—^ 

JOINT  NOTES. 

Money  raised  on,  as   separate  property  of 
wife,  see  Husband  and  Wife,  91. 


JOINT   OVSTNERS. 


Tender  by  owner  of  half  interest  of  amount 
of  mortgage  on  other  half,  see  Mobt- 
GAQE,  64,  69. 


■♦•»■ 


JOINT  PURCHASERS. 

Secret  advantage  given  by  vendor  to  one  of 
several  joint  purchasers,  see  Fraud 
AND  Deceit,  28. 

♦*-# 


JOINT-STOCK   COMPANY. 

Relationship  to  association  interested  in 
criminal  prosecution  which  will  dis- 
qualify juror,  see  Jury,  65,  66. 

1.  The  Constitution  of  Idaho  and  the 
statutes  of  the  state  do  not  prohibit  the 
organization  of  joint-stock  associations  hav- 
ing transferable  stock,  which  do  not 
usurp  the  functions  of  a  corporation,  nor 
exercise  any  of  the  powers  or  privileges  of 
corporations  not  possessed  by  individuals  or 
partnerships,  and  the  common-law  rule  as  to 
their  legality  prevails  in  that  state.  Spots- 
wood  v.  Morris,  6:  665,  85  Pac.  1094,  12  Ida- 
ho, 360. 

2.  Under  the  common  law,  joint-stock 
companies  are  legal,  and  are  not  prohibited 
by  the  Constitution  and  statutes  of  this 
state,  provided  they  do  not  have  or  exercise 
any  of  the  powers  or  privileges  of  corpora- 
tions not  possessed  by  individuals  or  part- 
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oerships.      Spotswood  v.  Morris,  6:  665,   85 
Pac.  1094,  12  Idaho,  360.  (Annotated) 

3.  An  association  or  joint-stock  com- 
;pany  formed  for  the  piirchase  and  resale  of 
a  single  tract  of  real  estate,  under  articles 
of  agreement  providing  that  the  death  of 
a  shareholder  shall  not  dissolve  the  associa- 
tion, and  limiting  the  agency  of  the  officers 
or  shareholders  to  dispose  of  the  property 
of  the  association,  is  a  partnership,  but  not 
a  general  partnership  wherein  one  of  the 
partners  has  plenary  power  to  sell  property 
or  create  indebtedness;  nor  can  such  an 
association  be  entirely  controlled  by  the  le- 
gal rules  and  principles  that  control  ordi- 
nary partnerships.  Spotswood  v.  Morris, 
6:  665,  85  Pac.  1094,  12  Idaho,  360. 

4.  An  unincorporated  association  or 
joint-stock  corporation  formed  for  the  pur- 
pose of  purchasing  and  reselling  a  particu- 
lar tract  of  land  and  dividing  the  profits, 
and  which  provided  in  its  articles  of  agree- 
ment that  the  death  of  a  shareholder  should 
not  dissolve  the  association,  and  that  its 
property  should  not  be  disposed  of,  cither 
by  its  officers  or  shareholders,  without  the 
concurrence  of  the  shareholders,  does  not 
have  or  exercise  any  of  the  powers  or  privi- 
leges of  corporations  not  possessed  by  indi- 
viduals or  partnerships.  Spotswood  v.  Mor- 
ris, 6:  665,  85  Pac.  1094,  12  Idaho,  360. 

5.  Under  the  provisions  of  §§  2  and  16, 
art.  11,  of  the  Constitution  of  Idaho,  an 
unincorporated  association  or  joint-stock 
company  may  be  formed  by  individuals  for 
the  purchase  of  a  single  tract  of  real  estate, 
the  title  to  which  may  be  taken  in  a  trus- 
tee; and  the  articles  of  agreement  of  the 
association  may  provide  that  the  death  of  a 
shareholder  shall  not  result  in  the  dissolu- 
tion of  the  association,  and  may  so  limit  the 
liability  of  the  association;  and  may 
provide  that  either  or  any  of  the  officers  or 
shareholders  shall  not  sell  or  dispose  of 
any  of  the  property  of  the  association  with- 
out the  concurrence  of  the  shareholders. 
Spotswood  v.  Morris,  6:  665,  85  Pac.  1094, 
12  Idaho,  360. 

0.  The  limitation  of  the  agency  of  the 
members  of  an  unincorporated  association 
or  joint-stock  company  is  an  incident  of 
such  association  under  the  common  law,  re- 
sulting from  the  lack  of  the  right  of  delec- 
tus jjcrsoncB,  and  is  not  an  incident  of 
a  corporation  not  possessed  by  a  partner- 
ship, and  may  be  enforced.  Spotswood  v. 
Morris,  6:  665,  85  Pac.  1094,  12  Idaho,  360. 

7.  The  vice  president  or  secretary  of  an 
unincorporated  association  or  joint -stock 
company  formed  for  the  purchase  and  resale 
of  a  certain  tract  of  land  are  without  au- 
thority to  list  the  land  for  sale  with  real- 
estate  brokers,  where  the  articles  of  asso- 
ciation grant  authority  to  the  secretary  to 
make  sales  subject  to  the  direction  of  the 
stockholders,  which  is  not  shown  to  have 
been  given,  and  prohibit  him  from  incurring 
any  indebtedness  in  excess  of  $500,  which 
sum  would  be  exceeded  by  the  commissions 
of  the  brokers  if  they  procured  a  purcliaser. 
Spotswood  V.  Morris,  6:  665,  85  Pac.  1094, 
12  Idaho,  360. 
Digest  1-52  I..R.A.(N.S.) 


JOINT  TENANTS. 

In  general,  see  Cotenancy. 
Estate     by     entirety,     see    Husband     Ain) 
Wife,  II.  b. 


JOINT  TORT  FEASORS. 

See  Joint  Creditors  and  Debtoes. 


JOINTURE. 


As  barring  right  to  dower,  see  Doweb,  27, 
28. 


JOINT  WILLS. 


Revocation  of,  see  Evidence,  2230;  Wills, 
41. 


JOLT. 

Injury  to  passenger  by,  see  Caebiers,  97, 
249-256,  317,  480,  481,  498,  526,  531, 
670;  Evidence,  362-364;  Trial,  381. 


JOY  RIDE. 


See  Automobiles;  Conspibacy,  9;  CJonsti- 
tutional  Law,  392. 


JUDGES. 

I.  In  general,    1—3. 
II.  Appointment   or   election   and   re- 
moval,  4. 

III.  Disqualification;  eligibility,   5—20. 

IV.  CTiange;  special  judge;  assignment 

of  judges,  21—25. 
V.  Compensation,  26,  27. 
VI.  Liability. 

Prejudicial  error  in  remarks  or  conduct  of, 
see  Appeal  and  Error,  VII.  m,  6. 

Expiration  of  term  of  judge  pro  tempore, 
see  Appeal  and  Errcms,  219. 

Power  to  settle  bill  of  exceptions  after  ex- 
piration of  term,  see  Appeal  and  Er- 
ror, 254. 

Disbarment  of  attorney  for  lack  of  respect 
toward,  see  Attorneys,  6,  8-11. 

Disbarment  of  trial  judge  for  entry  on  rec- 
ords as  to  action  of  supreme  court,  see 
Attorneys,  10. 

Charge  against  judge  as  contempt,  see  Con- 
tempt, I.  b. 

Attempt  to  converse  with,  with  reference 
to  case,  see  Contempt,  2. 

Assault  on,  as  contempt,  see  CJontempt,  4, 
5. 
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Contempt  in  making  charge  against,  see 
Contempt,  84. 

Judge  as  agent  of  county  commissioners  in 
appointing  counsel  for  one  accused  of 
crime,  see  Counties,  17. 

Ihity  as  to  opinion,  see  CoUETS,  II.  d. 

Judicial  notice  of  judge  at  chambers  of  his 
former  orders  while  sitting  as  court,  see 
Evidence,  6. 

Indictment  for  corruptly  attempting  to  in- 
fluence, see  Indictment,  etc.,  107;  Ob- 
structing Justice,  4,  5. 

As  to  justices  of  the  peace,  see  Justicb  of 
THE  Peace. 

Mandamus  to,  see  Mandamus,  I.  b. 

New  trial  for  act  of  judge  in  entering  jury 
room  and  conversing  with  jurors,  see 
Xew  Tbial,  41. 

Rule  of  practice  as  to  new  trial  on  death 
of,  see  New  Trial,  14. 

Eligibility  to  election  to  office  of  governor, 
see  Officers,  15. 

Holding  other  office,  see  Officers,  15,  16. 

Incompatibility  of  office  of  county  judge 
and  justice  of  the  peace,  see  Officers, 
16. 

Power  of,  to  defeat  quo  warranto  proceed- 
ings after  expiration  of  term  of  office, 
see  Quo  Warranto,  16. 

Jurisdiction  to  correct  records  of  court,  see 
Records,  10. 

Remarks  by  court  during  trial,  see  Triax, 

1.  h. 

I.  In  general. 

(See  also  same  heading  in  Digest  LJt.A. 
1-70.) 

•  1.  The  duties  prescribed  by  a  statute 
requiring  the  district  court  judges  in  cer- 
tain counties  to  perform  the  duties  of  jury 
commissioner,  and  authorizing  them  to  ap- 
point a  jury  clerk  to  assist  in  the  perform- 
ance thereof,  are  not  administrative  in  char- 
acter, fall  within  the  scope  of  the  office  of 
district  court  judge,  and  do  not  appertain 
to  another  office,  within  the  meaning  of  a 
constitutional  provision  forbidding  a  judge 
of  the  district  court  to  hold  any  other  of- 
lice.  Moore  v.  Nation,  23:  11 15,  103  Pac. 
107,  80  Kan.  672.  (Annotated) 

2.  A  statute  which  requires  the  clerk  of 
the  circuit  court  to  issue  executions  from 
the  county  court  operates  only  in  the  coun- 
ties in  which  the  circuit  court  clerk  is 
also  clerk  of  the  county  court,  and  there- 
fore does  not  relieve  the  county  court  judge 
in  a  county  in  which  the  circuit  court  clerk 
is  not  the  clerk  of  the  county  court,  but 
in  which  the  probate  judge  is  made  by  stat- 
ute the  judge  and  clerk  of  the  county  court, 
from  the  duty  to  issue  executions  from  the 
county  court.  State  ex  rel.  Brickell  v. 
Hasty,  50:  553,  63  So.  559,  184  Ala.  121. 
De  facto. 

3.  A  person  acting  and  recognized  by 
the  public  as  judge  of  the  district  court  of 
a  county  in  a  new  district,  and  who  was  ap- 
pointed to  that  position  by  the  governor  un- 
der the  erroneous  belief  that  the  law  estab- 
lishing the  new  district  was  in  force,  is  a 
Digest  1-52  I..R.A.(N.S.) 


judge  de  facto;  and  his  acts  in  that  capacity 
are  valid  as  to  the  public  and  to  third  per- 
sons, including  those  having  business  of  an 
official  character  with  him.  State  ex  rel. 
I'-rockmeier  v.  Ely,  14:  638,  113  N.  W.  711, 
16  N.  D.  669. 
Number  of. 

Statute  reducing  number,  as  ex  post  facto 
law,  see  Constitutional  Law,  32. 

II.  Appointment    or    election    and    re- 
moval, 

(See  aha  savne  heading  in  Digest  L.R.A. 
1-70.) 

Statute  forbidding  nomination,  indorsement 
or  criticism  of  judicial  candidates  by 
any  political  party,  see  Constitutional 
Law,  757,  827. 

Validity  of  act  providing  for  election  of  ju- 
dicial officers,  see  Elections,  5,  27; 
Statutes,  184. 

Limiting  names  of  candidates  for  justices 
of  Supreme  Court  on  primary  election 
ballot,  see  Elections,  75. 

Filling  vacancy  in  office  of  judge,  see  Of- 
ficers, 28,  32,  34. 

Validity  of  statute  fixing  time  for  electing 
judges,  see  Statutes,  68. 

4.  The  power  of  the  legislature  is  not 
exhausted  by  one  exercise  of  it  under  a  con- 
stitutional provision  that  it  may  provide 
for  the  election  of  judges  on  a  different  day 
from  that  on  which  an  election  is  held  for 
other  purposes,  and  may,  for  such  purpose, 
extend  or  abridge  an  existing  term  not  more 
than  six  months.  State  ex  rel.  Null  v.  Pol- 
ley,  42:  788,  138  N.  W.  300,  34  S.  D.  565. 
Removal. 

Original  jurisdiction  of  appellate  court  to 
oust  county  judge  from  office,  see 
Courts,  234. 

Impeachment  of,  see  Officers,  75. 

III.  Disqualification;    eligibility. 

(See  also  same  heading  in  Digest  LJR.A. 
1-70.) 

Contempt  in  suggesting  disqualification,  see 

CONTEaiPT,   18. 

Disqualification  of  referee,  see  Reference, 
2. 

5.  A  judge  should  be  careful  not  to 
commit  himself  upon  questions  of  fact  or 
law  which  may  come  before  him  for  de- 
cision, until  the  matter  is  properly  pre- 
sented in  open  court,  and  both  parties  have 
had  ample  opportunity  to  be  heard.  Craw- 
ford V.  Ferguson,  45:  519,  115  Pac.  278,  5 
Okla.   Crim.  Rep.  377. 

6.  Judicial  officers  should  abstain  from 
participating  in  public  meetings  in  which 
questions  are  discussed  which  might  after- 
wards come  before  them  for  decision. 
Crawford  v.  Ferguson,  45:  519,  115  Pac. 
278,  5  Okla.  Crim.  Rep.  377. 

7.  The  fact  that  a  judge  is  prejudiced 
against  the  commission  of  crime  does  not 
disqualify  him  from  presiding  at  a  crim- 
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inal   trial.     Crawford  v.  Ferguson,  45:  519, 
115  Pac.  278,  5  Okla.  Grim.  Rep.  377. 

( Annotated ) 

8.  The  constitutional  provision  which 
guarantees  to  every  person  charged  with 
crime  a  trial  without  prejudice,  in  so  far 
as  it  relates  to  the  judge  who  presides  at 
the  trial,  does  not  include  the  opinion  of 
the  judge  as  to  the  guilt  or  innocence  of 
defendant,  but,  in  order  to  disqualify  a 
judge,  it  must  be  shown  that  he  is  biased 
against  or  entertains  ill-will  or  hostility 
toward  the  defendant  of  such  a  character 
as  might  prevent  him  from  giving  the  de- 
fendant a  fair  trial;  and  this  must  be  shown 
as  a  matter  of  fact,  and  not  as  a  matter 
of  opinion  of  the  defendant  or  any  other 
person.  Ingles  v.  McMillan,  45:  511,  113 
Pac.  998,  5  Okla.  Grim.  Rep.  130. 

( Annotated ) 

9.  The  constitutional  provision  which 
guarantees  to  every  person  charged  with 
crime  a  trial  without  "prejudice,"  in  so 
far  as  it  relates  to  the  judge  who  presides 
at  the  trial,  does  not  include  the  opinion 
of  the  judge  as  to  the  guilt  or  innocence 
of  the  defendant;  but,  in  order  to  disqvialify 
a  judge,  it  must  be  shown  that  he  is  biased 
against,  or  entertains  ill-will  or  hostility 
toward,  the  defendant,  of  such  a  character 
as  might  prevent  him  from  giving  the  de- 
fendant a  fair  trial;  and  this  must  be 
shown  as  a  matter  of  fact,  and  not  as  a 
matter  of  opinion  of  the  defendant  or  any 
other  person.  State  ex  rel.  Nowakowske 
V.  Lockridge,  45:  525,  118  Pac.  152,  6  Okla. 
Grim.  Rep.  216. 

Relationsliip  or  aiEnity. 

Time  for  objection  that  attorney  in  case  was 

related   to  the  judge,   see  Appeal  and 

Ebbob,  363. 

10.  A  judge  whose  relative  within  the 
specified  degree  is  attorney  in  an  action 
with  fees  contingent  on  recovery  is  dis- 
qualified to  sit  therein  under  a  constitu- 
tional provision  that  no  judge  shall  preside 
in  the  trial  of  a  case  where  either  of  the 
parties  shall  be  connected  with  him  by  con- 
sanguinity within  a  certain  degree.  John- 
son v.  State,  18:  619,  112  S.  W.  143,  87  Ark. 
45. 

11.  A  judge  is  disqualified  to  sit  in  a 
case  where  his  son  is  attorney  under  an 
employment  calling  for  a  contingent  fee, 
where  the  Constitution  provides  that  no 
judge  shall  preside  on  the  trial  of  any  case 
where  the  parties,  or  either  of  them,  shall 
be  connected  with  him  by  affinity  or  con- 
sanguinity. Yazoo  &  M.  V.  R.  Co.  v.  Kirk. 
42:  1172,  58  So.  710,  834,  101  Miss.  822. 

(Annotated) 

12.  Under  Louisiana  act  No.  35  of  1882, 
in  which  one  of  the  causes  specified  for 
which  a  judge  shall  be  recused  is  "his  be- 
ing related  to  one  of  the  pai-ties  within 
the  fourth  degree,"  a  judge  should  recuse 
himself  in  a  case  where  an  attorney  at  law, 
who  is  his  son,  is  prosecuting  an  action  in 
damages,  under  a  contract  for  a  purely 
contingent  fee,  since  the  attorney  has  a  di- 
rect interest,  similar  to  that  of  his  client, 
in  the  judgment  to  be  rendered,  and,  under 
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act  124  of  190G,  may  record  his  contract, 
and  thereby  make  himself  a  party  to  the 
record,  and  acquire  rights  equal  to  those 
of  his  client  with  respect  to  the  disposition 
of  the  case.  White  v.  McClanahan,  47:  448, 
63  So.  61,  133  La.  396. 
Previous    connection  ivitli   case. 

13.  A  judge  is  nst  disqualified  to  try  an 
action  brought  to  vacate  a  judgment,  by 
reason  of  the  fact  that  he  presided  over  the 
proceeding  which  resulted  in  such  judgment. 
Missouri  P.  R.  Co.  v.  Lasca,  21:  338,  99  Pac. 
616,  79  Kan.  311. 

14.  The  mere  fact  that  a  judge  may  be 
a  witness  in  a  case,  or  that  he  has  con- 
ducted a  preliminary  examination  wliich 
resulted  in  the  prosecution  of  a  defendant, 
in  the  absence  of  any  showing  of  personal 
bias  or  prejudice  upon  the  part  of  such 
judge  against  the  defendant,  does  not  con- 
stitute such  "prejudice"  as  will  disqualify 
the  judge  from  presiding  at  the  trial  of 
the  defendant.  State  ex  rel.  Nowakowske  v. 
Lockridge,  45:  525,  118  Pac.  152,  6  Okla. 
Grim.  Rep.  216.  (Annotated) 

15.  In  a  habeas  corpus  proceeding  by  a 
great-grandfatiier  to  recover  possession  of 
a  child  alleged  to  have  been  given  to  him 
by  its  father,  and  who  was  alleged  to  have 
been  abducted  from  him  by  the  latter,  the 
awarding  of  the  temporary  custody  of  the 
child  to  the  grandparent  from  whom  it  had 
been  so  taken,  upon  his  giving  bond  for  its 
production  in  court,  does  not  constitute  a 
prejudgment  of  the  case,  disqualifying  the 
trial  court  from  passing  a  final  judgment 
awarding  the  child,  and  such  action  does 
not  constitute  reversible  error  where  it 
appears  that  the  final  judgment  was  right. 
Wilkinson  v.  Lee,  42:  1013,  75  S.  E.  477,  138 
Ga.  360. 

Bias. 

See  also  supra,  8,  9. 

16.  The  mere  fact  that  a  judge  expressed 
his  opinion  on  election  day  that  a  chal- 
lenged voter  had  a  right  to  vote  is  not  suffi- 
cient to  show  bias  sufficient  to  disqualify  him 
to  sit  in  a  contest  between  candidates  at 
such  election,  as  to  which  was  entitled  to 
the  office.  Fulton  v.  Longshore,  ig:  602,  46 
So.  989,  156  Ala.  611. 

17.  That  a  judge  is  an  active  partisan 
does  not  disqualify  him  to  try  a  contested 
election  one  of  the  parties  to  which  is  a 
member  of  his  political  party.  Fulton  v. 
Longshore,  19:  602,  46  So.  989,  156  Ala.  611. 

(Annotated) 

18.  The  supreme  court  will  not  refuse  to 
pass  on  an  application  to  restrain  the  cer- 
tifying of  nominees  for  the  office  of  judge 
of  that  court  at  a  coming  election,  because 
the  term  of  a  majority  of  the  members  may 
be  affected  by  tlie  result  of  the  decision, 
where  that  is  the  only  court  which  has  au- 
thority to  pass  upon  the  question,  and  there 
is  no  provision  for  substituting  others  for 
the  interested  judges.  State  ex  rel.  Null  v. 
PoUey,  42:  788,  138  N.  W.  300,  34  S.  D.  565. 

(Annotated) 

19.  That  a  judge  is  an  honorary  member 
of  a  bar  association  does  not  disqualify  him 
to  sit  in  proceedings  instituted  by  the  as- 
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sociation  for  the  disbarment  of  an  attor- 
ney. Bar  Asso.  v.  Casey,  39:  116,  97  N.  E. 
751,   211    Mass.    187.  (Annotated) 

In  contempt  case. 

20.  A  judge  is  not  disqualified  from  sit- 
ting in  a  proceeding  to  punish  a  contempt 
consisting  of  imputation  of  his  motives  and 
attacks  upon  his  integrity.  Lamberson  v. 
Superior  Court,  11:619,  91  Pac.  100,  151 
Cal.  458.  (Annotated) 

IV.  Change;  special  judge;  assignment 
of  judges. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Change  of  venue,  see  Venue,  II. 

Change. 

Eight  summarily  to  commit  for  perjury  one 
filing  affidavit  for  change  of,  see  Crim- 
inal Law,  133. 

Assigning  perjury  or  subornation  of  perjury 
upon  affidavit  to  secure  change  of,  for 
prejudice,  see  Perjury,  13. 

21.  A  statute  providing  that  no  county 
court  judge  shall  sit  in  any  proceeding 
pending  after  any  party  thereto  has  filed 
an  affidavit  in  writing  corroborated  by  two 
credible  persons  that  affiant  has  good  rea- 
sons to  believe  and  does  believe  that  the 
judge  is  so  prejudiced  that  he  cannot  have 
a  fair  and  impartial  trial  before  him,  does 
not  abridge  the  constitiitional  guaranty  that 
"Riglit  and  justice  shall  be  administered 
without  sale,  denial,  delay,  or  prejudice." 
Ex  parte  Ellis,  25:  653,  105  Pac.  184,  3 
Okla.  Crim.  Rep.  220. 

22.  If  a  defendant,  acting  in  good  faith, 
really  desires  a  change  of  judge  on  the 
^'round  of  prejudice,  he  should  exercise  due 
diligence  in  asserting  his  rights  as  soon 
as  he  can  conveniently  do  so,  after  he  has 
acquired  knowledge  or  learns  of  prejudice 
against  him  on  the  part  of  the  trial  judge. 
Ingles  V.  McMillan,  45:  511,  113  Pac.  998, 
5  Okla.  Crim.  Rep.  130, 

2;i.  Denial  of  a  motion  for  change  of 
judge  is  not  error  where  facts  set  out  in  the 
affidavits  tending  to  show  bias  and  favor- 
itism are  fully  and  completely  denied,  and 
the  falsity  of  the  charges  to  some  extent 
established.  Swan  v.  Talbot,  17:  1066,  94 
Pac.  238,  152  Cal.  142. 

24.  A  denial  of  a  change  of  judge  for 
prejudice  after  compliance  by  a  party  to  a 
pending  proceeding  with  the  provision  of  a 
statute  entitling  him  thereto  as  a  matter 
of  right,  constitutes  a  denial  of  justice 
within  the  constitutional  guaranty  that 
right  and  justice  shall  be  administered  with- 
out prejudice.  Ex  parte  Ellis,  25:  653,  105 
Pac.  184,  3  Okla.  Crim.  Rep.  220. 
Special  judge. 

Power  of  special  judge  to  sign  bill  of  excep- 
tions, see  Appeal  and  Error,  252. 

25.  The  authority  of  a  special  judge  ap- 
pointed to  act  in  a  particular  case  because 
of  the  disqualification  of  the  regular  one  is 
not  limited  to  the  'term  during  which  he  is 
appointed,  but  extends  to  subsequent  ones 
Digest  1-52  L.R.A.(N.S.) 


imtil  the  disability  of  the  regular  judge  is 
removed.  Warner  v.  Ford  Lumber  &  Mfg. 
Co.  12:  667,  93  S.  W.  650,  123  Ky.  103. 

V.  Compensation. 

(See  also  same  heading  in  Digest  L.R.A, 
1-70.) 

Validating  act  increasing  salaries,  see  Con- 
stitutional Law,  45a. 

Constitutional  amendjnent  validating  at- 
tempted increase  of  judge's  salary,  see 
Constitutional  Law,  130. 

Validity  of  constitutional  amendment  in- 
creasing salaries  of,  see  Constitutional 
Law,  349. 

26.  Under  a  statute  requiring  the  dis- 
trict court  judges  in  certain  counties  to 
perform  the  duties  of  jury  commis-sioner, 
and  increasing  the  salaries  of  judges  per- 
forming such  services,  district  judges  in  of- 
fice when  the  statute  takes  effect  must  ren- 
der the  increased  service  without  the  in- 
creased compensation  for  the  remainder  of 
their  terms,  where  the  Constitution  provides 
that  judges  of  district  courts  shall  receive 
such  compensation  for  their  services  as  may 
be  provided  by  law,  which  shall  not  be  in- 
creased during  their  terms  of  office,  and  that 
they  shall  receive  no  fees  or  perquisites. 
Moore  v.  Nation,  23:  11 15,  103  Pac.  107,  80 
Kan.  672. 

27.  Where,  under  the  acts  of  the  legisla- 
ture authorizing  payment  of  a  part  of  the 
salary  of  the  judge  of  the  superior  court  in 
certain  counties,  a  judge  was  paid  by  war- 
rants drawn  by  the  county  commissioner  of 
one  of  such  counties,  directing  the  county 
treasurer  to  pay  to  the  order  of  the  judge 
the  amount  thereof,  "subject  to  any  claim 
of  the  county,"  and  such  warrants  were 
indorsed  in  collecting  them,  this  did  not 
amount  to  a  contract  on  the  part  of  the 
judge  to  pay  back  to  the  county  such  salary 
as  was  paid  to  him,  in  case  the  act  of  the 
legislature  under  which  it  was  paid  should 
at  some  future  time  be  declared  unconstitu- 
tional by  the  courts.  Hammond  v.  Clark, 
38:  77,  71   S.  E.  479,  136  Ga.  313. 

VI.  Liability. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Liability  for  false  imprisonment,  see  False 
Imprisonment,  33-39. 
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I.  Rendition;  entry;  amendment,  1— 
66. 
a.  In  general,  1—3. 
h.  By  confession,  4:— 12. 
o.  Jurisdiction;      necessity      of 
service   or  appearance^ 
13-20. 
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/.  c. — continued. 

1.  Jurisdiction      generally, 

13-15. 

2.  Necessity    of    service    or 

appearance,    16—20. 

d.  For     and      against      whom; 

several  or  joint,  21—24:. 

e.  Form    and    substance,    25— 

59. 

1.  In  general,  25—4=0. 

2.  Conformity    to    findings 

of  fact,  41-43. 

3.  Confoi^mity  to  pleadings 

and  proof,  44—48. 

4.  Non   obstante    veredicto, 

49-59. 
/.  Entry;  record,   60—63. 

1.  In    general;    sufficiency 

as  to  name. 

2.  Time  of;  nunc  pro  tunc, 

60-63. 
g.  Modification,    64—66. 
II.  Validity,    effect,    and    conclusive- 
ness,  67—262. 
a.  In  general,   67—97. 
6.  Decrees      interlocutory,      by 
default,  or  direction,  or  on 
demurrer ;    dism,issal,    98— 
118. 

c.  Collateral  attack.,  119—144. 

1.  In  general,   119—123. 

2.  Grounds,    124—144. 

a.  In     general,      124— 

143. 

b.  In  divorce  suit,  144. 

d.  What     matters      concluded, 

145-197. 

1.  In  general,   145—162. 

2.  Matters  as  to  real  prop- 

erty, 163-175. 

3.  Divorce,    176-180. 

4.  Taxes  and   assessments. 

5.  Probate    matters,    181— 

186. 

6.  On  contracts,   187—191. 

7.  Negligence;        nuisance, 

192-195. 

8.  Coi^)orate  matters,  196, 

197. 

e.  As  to  parties,   198—262. 

1.  In  general,   198—226. 

2.  Persons    not    parties    or 

notified,    227-246. 

3.  Effect    of   notice    of,    or 

participation  in,  action, 
247-251. 

4.  Principal     and     surety, 

252-255. 

5.  Husband       and       "wife, 

256-259. 

6.  Corporations  and  stock- 

holders    or     directors, 
260,   261. 

7.  Public  officers. 

8.  Mortgage  cases,  262. 
III.  The   lien,    263-273. 

a.  In  general,  263—268. 

b.  On     wJiat     property,     269— 

272. 

c.  Sufficiency  of  index,   273. 
IV.  Foreign  judgments,  274—312. 

a.  Of  foreign  country,  274. 
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I V. — con  tinned . 

b.  Of  sister  state,  275—312. 

1.  In  general,  275—292. 

2.  In    divorce    suit,    293— 

312. 
V.  Discharge;  assignment,  813—317, 
VI.  Revival;  enforcement,  318—323. 

a.  Enforcement,   318—320. 

b.  Revival;  scire   facias,    321— 

323. 
VII.  Relief    against;    rehearing,    324— 
406. 

a.  In  general,  324—329. 

b.  Defenses,  330. 

c.  Grounds,    331—382. 

d.  Procedure,    383—391. 

e.  Time,  392—403. 

f.  Rehearing,    404—406. 

On  appeal,  see  Appeal  and  Ebbob,  VIII. 

In  attachment,  see  Attachment,  30,  31. 

In  contempt  proceedings,  see  Contempt,  V. 

On  creditor's  bill,  see  Ceeditoes'  Bill,  IV. 

Sentence  in  criminal  case,  see  Criminal 
Law,  IV. 

In  ejectment,  see  Ejectment,  III. 

In  injunction  suit,  see  Injunction,  441-446. 

In  mandamus,  see  Mandamus,  122. 

On  foreclosure,  see  Mobtgage,  VI.  e. 

In  partition  suit,  see  Paetition,  II.  c. 

In  replevin,  see  Replevin,  II.  c. 

In  suit  for  specific  performance,  see  Spe- 
cific Pebfobmance,  II. 

In  probate  proceedings,  see  Wills,  106. 

Against  corporation  as  condition  precedent 
to  enforcing  stockholder's  liability,  see 
Cobpobations,  369. 

As  prerequisite  to  creditors'  bill,  see  Ceed- 
iTOBs'  Bill,  II. 

As  prerequisite  to  escheat,  see  Escheut,  5. 

On  what  right  to  judgment  depends  in  ac- 
tion at  law,  see  Action  ob  Suit,  2. 

Worthlessness  of  prospective  judgment  as 
defense  to  action,  see  Action  ob  Suit,  36. 

Finality  of,  for  purpose  of  review,  see  Ap- 
peal AND  Ebbob,  I.  b. 

Time  for  taking  appeal  from,  see  Appeal 
AND  Ebbob,  III.  f. 

First  objecting  to,  on  appeal,  see  Appeal 
AND  Ebbob,  VII.  j,  8. 

Appeal  from  judgment  entered  on  plea  of 
guilty,  see  Appeal  and  Ebrob,  47. 

Raising  question  for  review  on  appeal  by 
motion  for,  see  Appeal  and  Ebbob,  384, 
386. 

Presumption  on  appeal  as  to  finding  of  facts 
necessary  to  support,  see  Appeal  and 
Ebbob,  4*52. 

Estoppel  to  object  to  judgment  on  appeal, 
see  Appeal  and  Ebbob,  547. 

As  preference  within  meaning  of  bankruptcy 
act,  see  Bankeuptcy,  71,  72,  74. 

Merger  of  note  in,  see  Bills  and  Notes,  211. 

Writ  of  certiorari  to  review  decree  in  suit 
to  aijoin  liquor  nuisance,  see  Cebtio- 
baei,  13-15,  17. 

Denial  of  equal  protection  by  statute  impos- 
ing tax  upon,  see  Constitutional  Law, 
226. 

Recorded  decree  enjoining  sale  of  liquor  on 
premises  as  notice  to  subsequent  occu- 
pant, see  Contempt,  56. 
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Amount  collected  as  proceeds  from  disposal 
of  property  encumbered  by,  see  Con- 
tracts, 386. 

Effect  of  judgment  canceling  stock  for 
wrongful  issue  on  rights  of  transferee 
thereof,  see  Corporations,  232. 

Effect  on,  of  error  in  deciding  question  which 
court  has  jurisdiction  to  hear  and  de- 
termine, see  Criminal  Law,  66. 

Arrest  of,  see  Criminal  Law,  161-166. 

Waiver  by  moving  for  arrest  of,  see  New 
Trial,  80. 

Supplying  omission  from  judgment  in  crim- 
inal case,  see  Criminal  Law,  316. 

Statute  forbidding  deficiency  judgment  on 
mortgage  for  note  secured  thereby,  see 
Elexjtion  of  Remedies,  2. 

Judicial  notice  of  judicial  records  and  de- 
cisions, see  Evidence,  I.  c. 

Admissibility  of,  in  evidence,  see  Evidence, 
IV. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  95,  502-508. 

Extrinsic  evidence  as  to  liability  of  particu- 
lar property  for  payment  of,  see  Evi- 
dence, 1041, 

Admissibility  of  statement  of  defendant's 
attorney  as  to  validity  of  defense  of 
fraud,  see  Evidence,  1255. 

Mode  of  proving,  see  Evidence,  2266-2269. 

Situs  of,  for  purpose  of  garnishment,  see 
Garnishment,  39,  40. 

Right  to  try  invalidity  of,  on  petition  for 
habeas  corpus,  see  Habeas  Corpus,  16. 

Validity  of  judgment  where  evidence  was 
taken  and  arguments  heard  on  legal 
holiday,  see  Holidays,  3. 

Satisfying  judgment  for  fraud  in  sale  of 
property  out  of  homestead  purchased 
prior  to  fraud,  see  Homestead,  30. 

Rendition  of,  against  property  owner  as 
change  of  his  interest  within  meaning 
of  insurance  policy,  see  Insurance,  227. 

Effect  of  absence  of  judgment  on  right  of 
one  insuring  employer  against  liability 
for  injury  to  servant  to  subrogation, 
see  Insurance,  882. 

Interest  on,  see  Interest,  I,  d. 

Effect  of  statute  permitting  release  of  one 
of  several  joint  debtors  on  right  of 
debtor  under  existing  judgment  see 
Joint  Creditors  and  Debtors,  22. 

Jurisdiction  of  justice  in  action  upon  judg- 
ment to  permit  equitable  defense  to, 
see  Justices  of  the  Peace,  2. 

Deficiency  judgment  on  foreclosure  of  me- 
chanic's lien,  see  Mechanics'  Liens,  86. 

Effect  of  taking  judgment  on  note  alone 
when  note  is  secured  by  mortgage,  see 
Mortgage,  76. 

New  trial  where  issues  submitted  are  not 
sufficient  to  support  judgment,  see  New 
Ikial,  22. 

Judgment  obtained  by  officer  as  inuring  to 
benefit  of  city,  see  Officers,  98. 

Sufficiency  of  pleading  to  support,  see 
Pleading,  4,  236. 

Amendment  of  pleading  after,  see  Pleading 
120-124,  126. 

Necessity  that  one  pleading  judgment  show 
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that  it  is  in  force  and  unappealed  from, 
see  Pleading,  197. 

Right  to  set  up  in  pleading  that  judgment 
sought  to  be  obtained  would  be  exempt 
from  execution,  see  Ple.\ding,  504. 

Right  of  defendant  to  judgment  because  of 
failure  of  plaintil!  to  reply  to  defense, 
see  Pleading,  547. 

Superiority  of  receiver's  riglit  to  property 
over  those  of  judgment  creditor,  see  Re- 
ceivers, 19. 

Set  off  of,  or  against,  see  Execution,  10; 
Set -Off  and   Counterclaim,   II. 

Revival  of  mortgage  for  benefit  of  assignee 
of  equity  of  redemption  paying  mort- 
gage without  notice  of  junior  judgment 
lien,  see  Subrogation,  IS. 

Enforcement  of  tax  lien  by  judgment  cred- 
itor of  taxing  district,  see  Taxes,  266, 
267. 

Sufficiency  of  findings  to  show  fraud  re- 
quiring reversal  of  decree,  see  Trial, 
1108. 

Sufficiencv  of  findings  to  support,  see  Trial, 
1101,  1129. 

Sufficiency  of  title  depending  on  probate  de- 
cree distributing  decedent's  estate,  see 
Vendor  and  Purchaser,  42. 

I.  Rendition;  entry;  amendment. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

By  default. 

Effect  and  conclusiveness  of,  see  infra,  98, 
99,  161. 

Relief  against,  see  infra,  325,  346-357,  387- 
389,  403. 

Presumption  in  favor  of  order  opening, 
see  Appeal  and  Error,  436. 

Scope  of  review  on  petition  in  error  to  re- 
verse, see  Appeal  and  Error,  489. 

Scope  of  review  on  refusal  to  vacate  for 
lack  of  jurisdiction,  see  Appeial  and 
Error,  499. 

Review  of  discretion  in  setting  aside,  see 
Appeal  and  Error,  663-606. 

Sufficiency  of  appearance  to  prevent,  see  Ap- 
pearance, 2. 

Due  process  of  law  in,  see  Consittxitionai, 
Law,  582. 

Right  to  jury  to  assess  damages  on,  see 
JURT,  16. 

Supplemental  pleading  to  set  up  entry  of, 
against  one  of  several  joint  debtors,  see 
I^eadinq,  131. 

1.  Failure  to  call  out  defendant  prior  to 
the  entry  of  a  default  judgment  will  not 
render  the  judgment  void.  State  ex  rel. 
Spratlin  v.  Thompson,  20:  i,  102  S.  W.  349. 
118  Tenn.   571. 

2.  A  judgment  may,  imder  N.  D.  Codes 
1905,  §  7001,  subd.  1,  be  entered  by  default 
witliout  notice  to  defendant  of  assessment 
of  damages  in  an  action  arising  on  contract 
for  the  recovery  of  money,  notwithstand- 
ing the  entry  of  a  general  appearance  by 
him.  Naderhoff  v.  George  Benz  &  Sons, 
47:  853,  141  N.  W.  501,  25  N.  D.  166. 
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3.  An  action  to  recover  payments  made 
by  plaintifif  for  the  purchase  of  intoxicating 
liquor  sold  in  violation  of  the  prohibition 
law,  brought  under  N.  D.  Rev.  Codes  1905, 
§  9390,  which  provides  that  such  payments 
shall  be  held  to  have  been  received  in  vio- 
lation of  law,  and  "upon  a  valid  promise 
and  agreement  of  the  receiver,  in  considera- 
tion of  the  receipt  thereof,  to  pay  on  de- 
mand to  the  person  furnishing  such  con- 
sideration the  amount  of  said  money,"  is 
an  action  upon  a  "contract,"  but  not  on« 
"for  the  recovery  of  money  only,"  within 
the  meaning  of  §  7001,  so  as  to  authorize 
the  entry  of  a  judgment  by  default  with- 
out the  assessment  of  damages,  on  de- 
fendant's failure  to  answer  or  demur.  Nad- 
erhoff  V.  George  Benz  &  Sons,  47:  853,  141 
N.  W.  501,  25  N.  D.  165. 

By  consent. 

Relief  against,  see  infra,  343-345. 

Effect  of  provision  for  stay  of  execution  in 

agreement  for,  see  Principal  and  Sube- 

TY,    61. 
See  also  infra,  218. 

6.   By   confession. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Conclusiveness  of  decree  pro  confesso,  see 
infra,  74. 

Foreign  judgment,  see  infra,  285-287. 

Correction  of,  on  appeal,  see  Appeal  and 
Eekoe,  1580. 

Law  governing  validity  of  power  of  attor- 
ney to  confess  judgment,  see  Conflict 
OF  Laws,  27. 

Right  of  one  confessing  judgment  in  action 
for  personal  injury  to  recover  over 
against  third  person  on  the  judgment 
roll,  see  Contbibtjtion  and  Indemnity, 
15. 

Injunction  against  enforcement,  see  In- 
junction, 287. 

See  also  infra,  62;  Refeeence,  10. 

4.  A  provision  in  a  warrant  of  at- 
torney to  confess  judgment  on  a  note,  for 
stay  of  execution  until  the  date  upon  which 
it  becomes  due,  does  not  prevent  the  con- 
f(>ssion  of  judgment  after  that  time. 
Cuvkendall  v.  Doe,  3:  449,  105  N.  W.  698, 
129  Iowa,  453. 

5.  The  entry  of  a  confession  of  judg- 
ment in  vacation,  when  permitted  by  the 
laws  of  the  state,  is  authorized  by  a  contract 
providing  that  it  may  be  made  "as  of  the 
lasit  week,  or  any  other  subsequent  term 
or  time  after  the  date  hereof."  Cuykendall 
V.  Doe,  3:  449,  105  N.  W.  698,  129  Iowa,  453. 
Jurisdiction  to  render. 

Correction   on   appeal  of  judgment  by  con- 
fession as  to  nonresident  not  properly 
served,  see  Appeal  and  Ebbob,  1580. 
0.  A   warrant   of   attorney  given   by  a 
debtor  conferring  power  upon  a  creditor,  or 
third    person    for    him,   to    enter   judgment 
against  such  debtor  without  process,  is  the 
equivalent   of  process,   or  a  waiver  by  de- 
fendant of  his  right  to  have  suit  brought 
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against  him  by  process.  Hazel  v.  Jacobs, 
(N.  J.  Err.  &  App.)  27:  1066,  75  Atl.  903, 
78  N.  J.  L.  459. 

7.  A  judgment  purporting  to  be  by  con- 
fession of  attorneys  in  fact,  on  a  note,  com- 
monly called  a  judgment  note,  on  warrant 
of  attorney  therein  purporting  to  empower 
and  authorize  the  payees  or  agent,  or  any 
prothonotary  or  attorney  of  record,  to  ap- 
pear for  the  makers  and  in  tlieir  names, 
and  confess  judgment  against  them  in  favor 
of  the  payees,  for  the  amount,  with  costs, 
and  release  of  errors,  entered  by  the  clerk, 
in  the  clerk's  office,  in  vacation,  without 
process  executed  on  defendant  and  declara- 
tion filed,  is  illegal  and  void  on  its  face. 
A.  B.  Farquhar  Co.  v.  Dellaven,  40:  956, 
75  S.  E.  65,  70  W.  Va.  738.  (Annotated) 
Validity. 

Foreign  judgment,  see  infra,  286. 

8.  The  validity  of  a  judgment  entered 
on  a  promissory  note  by  confession  is  not 
affected  by  the  fact  that  the  note  is  not  kept 
on  file.  Cuykendall  v.  Doe,  3:  449,  105  N. 
W.  698,  129  Iowa,  453. 

9.  A  duly  attested  record,  showing  the 
appearance  of  an  attorney,  the  confession 
by  him  of  judgment,  the  date  thereof,  the- 
principal  sum  of  the  debt,  the  amount  of 
costs,  and  the  date  from  which  interest  is- 
to  be  computed,  is  not  so  informal  as  to  have 
no  validity  as  a  judgment.  Cuykendall  v. 
Doe,  3:  449,  105  N.  W.  698,  129  Iowa,  453, 

10.  A  provision  in  a  warrant  of  at- 
torney to  confess  judgment,  that  the  at- 
torney may  appear  for  the  debtor  at  tlia 
suit  of  the  creditor  and  confess  judgment 
in  his  favor,  does  not  require  the  bringing 
of  an  actual  suit  to  render  the  confession 
valid.  Cuykendall  v.  Doe,  3:  449,  105  N.  W, 
698,  129  Iowa,  453. 

11.  The  entry  of  a  judgment  by  confes- 
sion under  a  warrant  of  attorney  is  not  in- 
validated by  the  fact  that  defendant  ha* 
ceased  to  be  a  resident  of  the  state,  and  is- 
not  served  with  notice.  Cuykendall  v.  Doe, 
3:  449,  105  N.  W.  698,  129  Iowa,  453. 

12.  A  decree  pro  confesso  against  a  cor- 
poration cannot  be  sustained  if  it  does  not 
show  that  the  person  upon  whom  service 
was  had  was  one  on  whom  it  might  be  made. 
Lea  v.  Iron  Belt  Mercantile  Co.  8:  279,  42. 
So.  415,  147  Ala.  421. 

c.  Jurisdiction;  necessity  of  service  or 
appearance. 

1.  Jurisdiction  generally, 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Judgment  by  confession,  see  supra,  7,  11,  12. 

To  support  foreign  judgment,  see  infra,  IV. 

Collateral  attack  for  lack  of  jurisdiction, 
see  infra,  128-138,  144. 

Vacating  decree  because  of  lack  of  jurisdic- 
tion, see  infra,  326,  332,  351,  363,  392,. 
393,  396,  397,  406. 
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What  reviewable  on  appeal  from  judgment, 
jurisdiction  to  enter  which  is  ques- 
tioned, see  Appeal  and  Error,  488. 

Effect  of  levy  of  attachment  to  give  juris- 
diction over  nonresident  served  by  pub- 
lication  only,   see  Attachuhtst,    10. 

Quashing  judgment  in  excess  of  jurisdic- 
tion, see  Certiorari,  7. 

Presumption  as  to,  see  Evidence,  509,  67&- 
680. 

Jurisdiction  to  enter  judgment  against  gar- 
nishee, see  Garnishment,  53. 

Failure  of  order  for  commitment  of  insane 
person  to  show  existence  of  jurisdic- 
tional facts,  see  Incompetent  Persons, 
18. 

Recital  of  return  of  service  of  summons  as 
controlling  recital  of  service  in  the 
judgment,  see  Writ  and  Process,  89. 

13.  It  is  essential  to  the  validity  of  a 
judgment  that  the  court  should  have  had 
jurisdiction  of  the  precise  question  the  judg- 
ment assumes  to  determine,  and  to  award 
the  particular  relief  which  it  assumes  to 
grant.  Sache  v.  Gillette,  11:803,  112  N. 
W.  386,  101  Minn.  169. 

14.  A  judgment  entered  in  a  criminal 
case  is  void  where  the  evidence  shows  that 
the  offense  is  not  within  the  jurisdiction  of 
the  court.  Nation  v.  District  of  Columbia, 
26:  996,  34  App.  D.  C.  453. 

15.  That  it  is  afterwards  disclosed  that 
the  guardian  ad  litem  of  an  infant  in  a  suit 
to  sell  coal  underlying  an  infant's  land  was 
interested  in  the  sale  and  purchase  ther^f 
does  not  affect  the  court's  jurisdiction  so  as 
to  avoid  the  decree.  Plant  v.  Humphries, 
36:  558,  66  S.  E,  94,  66  W.  Va.  88. 

2.  Necessity  of  service  or  appearance. 

(See  also  same  heading  m  Digest  L.R.A, 
1-70.) 

To  support  judgment  of  sister  state,  see 
infra,  287,  288,  297-302. 

Relief  against  judgment  because  of  nonserv- 
ice,  see  infra,  384,  396,  397,  406. 

Review  on  appeal  of  judgment  invalid  for 
lack  of  service,  see  Appeal  and  Error, 
161. 

Effect  of  appearance  to  give  jurisdiction, 
see  Appearance,  16-21. 

SuflBciency  of  service,  see  Writ  and  Pro- 
cess, II. 

See  also  infra,  28. 

16.  A  judgment  rendered  by  a  justice 
of  the  peace  before  the  return  day  of  the 
summons  is  void  as  being  without  jurisdic- 
tion. Pickering  v.  Palmer,  50:  1055,  138 
Pac.  198,  18  N.  M.  473. 

17.  An  employee  of  a  subcontractor  or 
materialman,  who  filed  a  lien  against  the 
property  improved,  and  who,  in  a  suit 
brought  by  his  principal  to  foreclose  his  own 
lien,  is  made  a  party,  but  is  not  served  with 
process,  files  no  pleading,  and  makes  no 
appearance  either  personally  or  by  counsel, 
is  not  in  court;  and  the  court  has  no  such 
jurisdiction  as  will  warrant  it  in  awarding 
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a  judgment  in  his  favor.     Alberti  v.  Moor*, 

14:  1036,  93  Pac.  543,  20  Okla.  78. 

Nonresident. 

Obtaining  jurisdiction  over,  by  attachment, 
avc  Attach MKNT,  10. 

Due  process  as  to,  see  Constitctional 
Law,  538. 

Effect  on  remainder  of  statute  as  to  judg- 
ment against  joint  debtors  of  provision 
invalid  as  to,  see  Statutes,  65. 

Service  by  publication,  see  Writ  and  Pro- 
cess, II.  c. 

Sufficiency  of  service,  see  Writ  and  Pro- 
cess, 26-28. 

See  also  infra,  20,  99. 

18.  A  judgment  in  personam,  for  tempo- 
rary alimony  and  attorney's  fees  cannot  be 
lawfully  rendered  in  a  divorce  suit  brought 
against  a  nonresident  husband  who  is  only 
constructively  served  by  publication,  and 
who  does  not  appear  in  the  case.  Hood  v. 
Hood.  19:  193,  61  S.  E.  471,  130  Ga.  610. 

19.  In  the  absence  of  consent,  or  of  prop- 
erty in  the  state  of  Arkansas  which,  by 
attachment  or  otherwise,  has  become  the 
subject  or  object  of  the  action,  nothing 
short  of  service  of  a  summons  upon  the  de- 
fendant within  the  state,  or  his  appearance 
in  the  action,  will  give  to  a  court  the  ju- 
risdiction requisite  to  sustain  a  personal 
judgment  against  a  nonresident  of  the  state 
or  a  foreign  corporation.  Cella  Commission 
Co.  v.  Bohlinger,  8:  537,  147  Fed.  419,  78  C. 
C.  A.  467. 

Several  defendants. 

Due  process  as  to,  see  Constitutional 
Law,  538. 

Effect  on  statute  of  invalid  provision  for 
entry  of  judgment  against  all  of  sev- 
eral joint  debtors,  though  part  only  are 
brought  into  court,  see  Statutes,  65. 

See  also  infra,  22,  23. 

20.  In  an  action  against  joint  debtors 
one  of  whom  is  a  nonresident  not  served 
with  process,  judgment  may  be  entered 
against  the  resident  who  was  served.  Bless- 
ing V.  McLinden  (N.  J.  Err.  &  App.)  35:  312, 
79  Atl.  347,  81  N.  J.  L.  379. 
Proceeding  in  rem. 

Service  by  publication,  see  Writ  and  Pro- 
cess, II.  c. 

d.  For  and  against  ichont;  several  or 
joint. 

(See  also  same  heading  in  Digest  LJt.A. 
1-70.) 

Correcting  irregularity  in  rendering  sepa- 
rate verdicts  after  judgment,  see  Trial, 
1160. 

See  also  supra,  20;   infra,  43. 

21.  A  judgment  for  a  tax  illegally  col- 
lected cannot  be  given  against  the  county, 
but  it  must  be  given  against  the  officer  in 
whose  possession  the  money  is  found.  Fiscal 
Court  V.  F.  &  A.  Cox  Co.  21:  83,  117  S.  W. 
296,  132  Ky.  738. 

22.  Where  in  an  action  of  attachment 
a  defendant  company  is  erroneously  de- 
scribed as  a  corporation,  when  in  fact  it  is 
d^  copartnership,  and  one  of  the  copartners 
is  personally  served  as  managing  agent  oi 
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the  alleged  corporation,  and  certain  prop- 
erty belonging  to  it  is  levied  on  under  the 
writ  of  attachment,  and  thereafter  by  prop- 
er proceedings  in  the  action  the  pleadings 
and  files  arc  amended  as  of  the  date  of  the 
commencement  of  the  suit,  so  as  to  desig- 
nate the  company  as  a  partnership,  with 
partners  named,  the  court  has,  in  the  ab- 
sence of  a  general  appearance  by  the  de- 
fendants, jurisdiction  to  render  a  judgment 
by  default  against  the  defendants  joint- 
ly and  order  the  property  levied  on  sold 
and  the  proceeds  applied  in  satisfaction 
of  the  judgment,  under  a  statute  giving  the 
plaintiff,  where  the  action  is  against  two 
or  more  defendants  on  a  joint  contract  and 
summons  served  only  on  part  thereof,  the 
right  to  proceed  against  the  defendant 
served,  and,  if  judgment  is  recovered,  to 
have  the  same  entered  against  tlie  defend- 
ants jointly  indebted,  and  enforce  the  same 
against  the  joint  property  of  all.  Gold- 
stein v.  Peter  Fox  Sons  Co.  40:  566,  135  N. 
W.  180,  22  N.  D.  036. 

23.  Under  a  statute  providing  that  a 
judgment  in  an  action  against  defendants 
jointly  indebted  upon  contracts  in  which 
only  part  of  the  defendants  have  been  served 
may  be  entered  against  all  the  defendants 
thus  jointly  indebted,  and  be  enforced 
against  the  joint  property  of  all  and  the 
separate  property  of  the  defendants  served, 
it  is  error,  in  an  action  against  a  partner- 
ship where  only  one  of  the  members  there- 
of is  served,  to  render  an  individual  judg- 
ment against  such  member,  but  in  such 
case  judgment  should  be  rendered  against 
the  firm,  and  such  judgment  can  be  en- 
forced against  the  partnership  property  and 
the  individual  property  of  the  member 
served.  Heaton  v.  Schaefer,  43:  540, 126  Pac. 
797,  34  Okla.  631.  (Annotated) 

24.  Recovery  may  be  had  against  one 
only  or  two  parties  sued  jointly  for  assault 
and  battery.  Lovelace  v.  Miller,  11:  670, 
43  So.  734,  150  Ala.  422. 

e.  Form  and  substance, 

1.  In  general, 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Attacking  for  first  time  on  appeal  wording 
of  judgment,  see  Appeal  and  Error, 
803. 

In  attachment  proceedings,  see  Attach* 
MENT,  30,  31. 

On  municipal  bonds,  see  Bonds,  105. 

In  suit  by  wife  to  set  aside  conveyance  in 
fraud  of  dower  rights,  see  Husband 
AND  Wife,  141. 

In  partition  suit,  see  Partition,  II.  c. 

In  replevin  suit,  see  Replevin,  II.  c. 

Personal  judgment  for  permitting  animal 
to  run  at  large,  see  Animals,  15-17, 
38. 

Personal  judgment  against  administrator 
for  claim  against  estate,  see  Execu- 
tors AND  Administrators,  65. 
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Personal  judgment  in  mechanics'  lien  case, 
see  Mechanics'  Liens,  108-111. 

Personal  judgment  for  public  improvement 
assessment,  see  Public  iMPKOVEMENTa, 
76. 

Permitting  acceptance,  upon  denial  of 
prayer  for  transfer  of  stock  on  books 
of  corporation,  of  tender  by  corpora- 
tion of  value  of  stock  upon  its  surren- 
der, see  Corporations,  243. 

See  also  supra,   18. 

25.  It  is  not  error  to  fail  to  provide,  in 
a  final  decree,  for  a  matter  which  has  noL 
been  put  in  issue,  and  for  the  settlement  of 
which  the  necessary  parties  are  not  before 
the  court.  Roberson  v.  Wampler,  i:  318,  51 
S.  E.  835,  104  Va.  380. 

26.  The  decree  of  a  probate  court  need 
not  recite  the  acts  or  facts  upon  which  the 
jurisdiction  of  the  court  depended.  Holmes 
V.  Holmes,  30:  920,  111  Pac.  220,  27  Okla. 
140. 

27.  On  demurrer  to  a  bill  generally  and 
specially  for  the  want  of  jurisdiction,  the 
judgment  sustaining  the  demurrer  solely  on 
the  ground  of  want  of  jurisdiction  should 
be  limited  accordingly,  since  a  decree  of  dis- 
missal of  the  bill  concludes  the  plaintiff  on 
the  merits.  Fowler  v.  Osgood,  4:  824,  141 
Fed.  20,  72  C.  C.  A.  276. 

28.  A  decree  for  suit  money  and  alimony 
against  the  guardian  of  defendant  in  a  di- 
vorce suit,  who  appears  only  to  defend  on 
behalf  of  his  ward  is  void,  since  the  court 
has  no  jurisdiction  to  render  a  personal 
jiidgment  against  him.  Sturgis  v.  Sturgis, 
15:  1034,   93   Pac.   696,   51   Or.    10. 

( Annotated) 

29.  A  decree  quieting  title  to  an  ease- 
ment in  favor  of  one  claiming  by  adverse 
possession  as  "at  present  maintained"  is 
not  erroneous  because  no  attempt  was  made 
in  the  pleadings  to  ascertain  the  extent  of 
user,  where  there  is  no  suggestion  in  the 
record  that  the  area  involved  is  not  the 
same  that  it  has  been  during  all  the  years. 
Lechman  v.  Mills,  13:  990,  91  Pac.  11,  46 
Wash.  624. 

30.  A  judgment  enforcing  specific  per- 
formance of  a  contract  to  uevise  all  one's 
property  to  a  particular  person,  so  far  as  it 
relates  to  money  or  other  property  owned 
and  left  by  the  promisor  at  the  time  of  his 
death,  does  not  include  the  proceeds  of  a 
policy  of  insurance  on  his  life,  which  he 
had  given  away  in  his  lifetime.  Dickinson 
V.  Seaman,  20:  1154,  85  N.  E.  818,  193  N.  Y. 
18. 

31.  That  a  counterclaim  in  a  suit  by 
executors  to  enjoin  the  enforcement  of  a 
tax  omitted  against  their  testator,  which 
had  been  assessed  against  them,  prayed 
judgment  against  them  apparently  in  a 
personal  capacity,  does  not  prevent  the 
entry  of  the  judgment  in  a  representative 
capacity,  where  the  statute  makes  them 
personally  liable,  but  gives  them  a  lien  on 
the  testator's  property  for  reimbursement. 
Bogue  V.  Laughlin,  40:  927,  136  N.  W.  606, 
149  Wis.  271. 
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32.  A  judgment  in  an  action  of  garnish- 
ment, requiring  the  garnishee  to  pay  the 
exact  amount  found  to  be  due  the  plaintilT 
from  the  defendant,  is  not  erroneous  where 
the  evidence  clearly  shows  that  such  gar- 
nishee had  considerably  more  of  the  defend- 
ant's property  than  the  amount  of  the  ! 
judgment.  Humphrey  v.  Coquillard  Wagon  ' 
Works,  49:  600,  132  Pac.  899,  37  Okla.  714. 

33.  In  case  liability  on  an  insurance  pol- 
icy is  defeated  because  of  fraud  in  procur- 
ing it,  the  judgment  should  direct  a  return 
of  the  premiums  with  interest,  if  they  can 
be  ascertained  from  the  pleadings  and  evi- 
dence, or,  if  not,  direct  an  issue  and  hear- 
ing upon  that  subject.  Knights  of  Macca- 
bees V.  Shields,  49:  853,  162  S.  W.  778,  157 
Ky.  35. 

34.  A  decree  is  erroneous  in  a  suit  to 
construe  a  will,  which  fails  to  determine 
what  portions  of  the  property  are  within 
the  provision  that,  in  case  of  the  death  of  a 
beneficiary  without  issue,  his  portion  shall 
be  equally  divided  between  other  designated 
persons,  and  its  effect  upon  the  property 
within  its  provisions.  Lumpkin  v.  Lump- 
kin, 25:  1063,  70  Atl.  238,  108  Md.  470. 

35.  The  magnitude  of  the  interests  in- 
volved and  their  complexity  require  that 
six  months  be  given  in  which  to  execute 
a  decree  for  the  dissolution  of  a  holding 
company  controlling  the  oil  industry  in 
violation  of  the  anti-trust  act  of  July  2, 
1890,  and  for  the  transfer  back  to  the 
stockholders  of  the  subsidiary  corporations 
of  the  stock  which  had  been  turned  over  to 
the  holding  company  in  exchange  for  its 
own  stock.  Standard  Oil  Co.  v.  United 
States,  34:  834,  31  Sup.  Ct.  Rep.  502,  221 
U.  S.  1,  55  L.  ed.  619. 

Description    of    property. 

36.  A  decree  for  the  sale  of  coal  under- 
lying an  infant's  land  which  sufficiently  lo- 
cates and  designates  the  tract  as  a  whole  is 
not  void  for  uncertainty  because  not  specific 
in  defining  the  location  of  two  reservations 
of  small  parcels  of  coal  therein.  Plant  v. 
Humphries,  26:  558,  66  S.  E.  94,  66  W.  Va. 
88. 

Description  of  parties. 
Estoppel  to  complain  of  misnomer,  see  Es- 
toppel, 123. 

37.  That  an  action  was  brought  and 
judgment  rendered  in  the  name  of  a  part- 
nership does  not  render  it  void  where  no 
objection  was  made  thereto.  Spaulding 
Mfg.  Co.  V.  Godbold,  29:  282,  121  S.  W.  1063, 
92  Ark.  63.  (Annotated) 
Amonnt. 

Extent  of  recovery  in  ejectment  by  coten- 
ant  against  stranger,  see  Ejectment, 
21. 

Allowing  interest  on  interest  prior  to  date 
of  decree,  see  Interest,  18. 

See  also  infra,  98,  126. 

38.  In  case  an  insurance  company  re- 
fuses to  render  an  accoimt  to  the  holder  of 
a  tontine  policy,  of  the  amount  due  on  the 
policy,  the  court  may  enter  judgment 
against  it  for  the  amount  alleged  to  be  due, 
by  the  policy  holder.  Equitable  L.  Assur. 
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Soc.  V.   Winn,   28:  558,    126  S.   W.   153,   137 
Ky.  641. 

39.  A  money  judgment  against  one  whose 
purchase  of  property  from  another  is  re- 
scinded for  fraud  when  tlie  return  of  the 
property  has  become  im])racticable  should 
not  include  the  face  value  of  a  note  of  a 
third  person  which  passed  by  the  sale, 
where  the  maker  denies  liability  on  it,  and 
there  is  no  evidence  as  to  his  responsibility 
or  the  value  of  the  note.  Swan  v.  Talbot, 
17:  1066,  94  Pac.  238,  152  Cal.  142. 
Without  prejudice. 

40.  The  dismissal  of  a  bill  which  seeks 
to  enjoin  the  enforcement  of  legislative 
regulation  of  gas  rates  as  confiscatory  in 
advance  of  any  actual  experience  of  the 
practical  result  of  such  rates  should  be 
without  prejudice,  where  such  practical  ex- 
perience may  prevent  the  complainant  from 
obtaining  a  fair  return  upon  the  property 
used  by  it  in  its  business.  Willcox  v.  Con- 
solidated Gas  Co.  48:  1 134,  29  Sup.  Ct.  Rep. 
192,  212  U.  S.   19,  53  L.  ed.  382. 

2.   Conformity  to   findings  of  fact. 

(See   also   same   heading   in   Digest   L.R.A. 
1-70.) 

41.  A  finding  of  the  exact  quantities  of 
water  to  be  taken  from  a  river  by  one 
against  whom  an  injunction  is  sought  to 
prevent  interference  with  the  water  in  an 
underground  stratum  is  not  necessary  to 
sustain  a  judgment  in  plaintiff's  favor,  if 
it  is  found  that  a  large  portion  of  the  water 
is  to  be  taken,  which  will  interfere  with 
plaintiff's  rights.  Miller  v.  Bay  Cities 
Water  Co.  27:  772,  107  Pac.  115,  157  Cal. 
256. 

42.  A  judgment  in  an  action  to  set  aside 
a  deed  for  illegality  of  consideration,  in 
which  such  illegality  is  made  an  issue,  can- 
not be  supported  if  the  court  fails  to  find 
on  such  issue,  although  it  finds  estoppel  and 
laches  on  the  part  of  the  grantor,  since,  if 
the  consideration  is  invalid,  the  deed  is 
void,  and  the  estoppel  and  laches  cannot 
render  the  issue  of  illegality  immaterial. 
Colby  V.  Title  Ins.  &  T.  Co.  35:  813,  117 
Pac.  913,  160  Cal.  632. 

43.  A  failure  of  the  jury  to  find  either 
for  or  against  one  of  two  codefendants  in 
an  action  to  recover  damages  for  negligent 
injuries,  when  finding  against  the  other,  jus- 
tifies the  entering  of  a  judgment  in  his 
favor.  St.  Louis  &  S.  F.  R.  Co.  v.  Sander- 
son, 46:  352,  54  So.  885,  99  Miss.  148. 

3.  Conformity  to  pleadings  and  proof. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Mode  of  objecting  to  erroneous  judgment, 
I  see  Appeal  and  Ekrob,  486. 

Sustaining  judgment  purporting  to  be  for 
recovery  of  attorney's  fee  on  theory 
that  fee  was  allowed  as  punitive  dam- 
ages, see  Appeal  and  Ebsob,  726. 
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Relief  under  pleadings,  see  Pleading,  I.  1. 
See  also  infra,  77. 

44.  Inclusion  in  a  judgment,  of  relief 
beyond  the  prayer  of  the  complaint  or  the 
scope  of  its  allegations,  is  not  a  mere  ir- 
regularity, but  is  extrajudicial  and  void. 
Sache  v.  Gillette,  11:803,  112  N.  W.  386, 
101   Minn.   169.  (Annotated) 

45.  One  who  brings  suit  on  a  note  pur- 
porting to  have  been  made  by  an  ordinary 
partnership  but  after  its  dissolution,  through 
one  of  the  former  members,  upon  which 
the  other  former  members  are  not  liable 
because  they  did  not  authorize  it,  cannot, 
in  the  same  action,  recover  upon  the  open 
account  or  overdraft  in  settlement  of  which 
the  note  purported  to  have  been  given, 
which  account  had  been  admitted  in  evi- 
dence over  the  defendant's  objection.  Bank 
of  Monroe  v.  Drew,  32:  255,  53  So.  129,  126 
La.   1028. 

46.  A  general  decree  that  the  bill  be 
dismissed,  which  does  not  clearly  show  that 
it  rests  upon  some  matter  in  abatement 
which  prevents  it  from  barring  future  ac- 
tions upon  the  same  cause,  cannot  be  sus- 
tained by  the  sufficiency  of  the  proof  of  the 
matter  in  abatement,  where  there  are  pleas 
in  bar,  as  the  legal  effect  of  the  decree  is 
to  siistain  the  latter,  and  work  an  estoppel 
of  subsequent  suits  upon  the  same  cause. 
O'Neil  V.  Wolcott  Mining  Co.  27:  200,  174 
Fed.  527,  98  C.  C.  A.  309. 

Actions  for  personal  injuries. 

47.  That  the  hirer  of  a  horse  sets  out  a 
special  warranty  of  gentleness  in  his  com- 
plaint to  recover  damages  for  injuries 
caused  by  its  vicious  conduct  will  not  pre- 
vent his  recovering  on  an  implied  warranty 
arising  from  the  contract  of  hiring,  if  he 
sufficiently  sets  out  the  contract  out  of 
which  such  warranty  arises.  Conn  v.  Huns- 
berger,  25:  372,  73  Atl.  324,  224  Pa.  154. 
Real   property  actions. 

Relief  under  pleadings,  see  Pleading,  72, 
73,  77. 

48.  In  an  action  to  determine  adverse 
claims  to  real  property,  or  any  similar  ac- 
tion, plaintiflF  is  entitled,  on  default  of  de- 
fendant to  answer,  to  such  relief,  and  to 
such  relief  only,  as  he  demands  in  his  com- 
plaint, or  such  as  comes  within  the  scope  of 
its  allegations,  where  the  demand  for  re- 
lief is  imperfectly  framed.  Sache  v.  Gil- 
lette, 11:  803,  112 'n.  W.  386,  101  Minn.  169. 

4.  Non  obstante  veredicto. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Appeal  from  order  denying  motion  for  judg- 
ment notwithstanding  verdict,  see  Ap- 
peal AND  Error.  20. 

Refusal  to  allow  filing  of  exceptions  to 
entry  of  judgment  non  obstante  vere- 
dicto, see  Appeal  and  Error,  340. 

Time  for  exception  to  entry  of  judgment 
non  obstante  veredicto,  see  Appeial  and 
Error,  340. 
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I  Raising  question  for  appeal  by  motion  for 
judgment  non  obstante  veredicto,  see 
Appeal  and  Error,  386. 

Judgment  on  appeal  as  to,  see  Appf.al  and 
Error. 

Denial  of  motion  for  judgment  notwith- 
standing verdict  as  bar  to  subsequent 
motion  for  new  trial,  see  New  Trial, 
4. 

See  also  Tela.l,  720. 

49.  A  judgment  formally  entered  on  a 
verdict  is  not  affected  by  the  subsequent 
granting  of  a  motion  for  judgment  non  ob- 
stante veredicto  and  the  dismissal  of  the 
action,  if  no  express  attempt  is  made  to 
vacate  the  existing  judgment.  Wagner  v. 
Northern  L.  Ins.  Co.  44:  338,  126  Pac.  434, 
70   Wash.   210.  (Annotated) 

50.  The  court  must  enter  judgment  not- 
withstanding the  verdict;  if  required  by 
the  special  findings  of  the  jury,  which  are 
in  irreconcilable  conflict  with  the  verdict. 
Wabash  R.  Co.  v.  Tippecanoe  Loan  &  T.  Co. 
38:  1167,  98  N.  E.  64,  178  Ind.  113. 

51.  The  practice  rule  that  it  is  not  per- 
missible for  a  defendant  to  have  judgment 
in  the  trial  court  notwithstanding  the  ver- 
dict, and,  to  the  extent  indicated,  the  one 
that  a  judgment  in  a  jury  case  after  trial 
can  only  be  legitimately  granted  on  a  ver- 
dict which  will  support  it,  are  obsolete. 
Hay  V.  Baraboo,  3:  84,  105  N.  W.  654,  127 
Wis.  1. 

52.  A  verdict  having  been  rendered 
which  upon  its  face  is  contrary  to  the  un- 
disputed evidence,  it  may  be  changed,  upon 
motion,  to  correspond  with  the  established 
state  of  the  case,  and  a  judgment  be  ren- 
dered thereon;  or  judgment  may  be  ren- 
dered, upon  motion  of  the  party  against 
whom  the  erroneous  verdict  stands,  not- 
withstanding the  same.  Hay  v.  Baraboo, 
3:  84,  105  N.  W.  654,  127  Wis.  1. 

53.  The  entering  of  judgment  non  ob- 
stante veredicto  cannot  be  made  erroneous 
by  a  matter  sought  to  be  entered  into  the 
record  twenty  days  afterwards.  Lewis  v. 
Pennsylvania  R.  Co.  i8:  279,  69  Atl.  821, 
220  Pa.  317. 

54.  Failure  to  prove  presentation  of  the 
claim  as  required  by  statute  in  an  action 
against  a  municipality  cannot  be  taken  ad- 
vantage of  by  motion  for  judgment  non  ob- 
stante veredicto.  Kirk  v.  Salt  Lake  City, 
12:  102 1,  89  Pac.  458,  32  Utah,  143. 

(Annotated) 
55.  The  district  court,  after  directing  a 
verdict  for  the  defendant  in  an  action  in 
which  there  was  no  issue  of  fact  involved, 
and  after  denying  plaintiff's  motion  for 
judgment  notwithstanding  the  verdict,  has 
jurisdiction,  on  a  rehearing  of  such  motion, 
to  make  an  order  reversing  its  previous 
ruling  and  directing  judgment  in  plaintiff's 
favor  notwithstanding  the  verdict.  Sim  v. 
Rosholt,  11:  372,  112  N.  W.  50,  16  N.  D.  77. 
56.  In  an  action  by  a  passenger  against 
a  railway  company  to  recover  for  injuries 
which  it  is  claimed  were  caused  by  the  neg- 
ligence of  the  company  in  starting  its  tfain 
without  giving  him  sufficient  time  to  get 
105 
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oflF  in  safety,  where  the  jury  find  generally 
for  the  plaintiff,  a  special  finding  by  the 
jury  that  the  train  stopped  the  usual  and 
ordinary  length  of  time  will  not  warrant 
the  court  in  rendering  judgment  for  the 
railway  company  non  obstante  veredicto. 
Chicago,  R.  1.  &  P.  R.  Co.  v.  Wiramer,  4:  140, 
84  Pac.  378,  72  Kan.  566. 

57.  In  an  action  brought  to  recover  upon 
a  written  contract  for  the  purchase  price 
of  a  machine,  a  motion  for  judgment  for 
defendant  notwithstanding  the  verdict  in 
favor  of  plaintiff  is  properly  denied  where 
the  jury,  upon  the  issues  submitted,  found 
that  the  machine  delivered  conformed  to 
the  contract,  and  that  the  purchase  price 
was  due  upon  delivery.  International  Har- 
vester Co.  V.  Elf  Strom,  12:  343,  112  N.  W. 
252,  101   Minn.  263. 

58.  In  an  action  for  the  conversion  of 
pledged  property,  the  fact  that  the  plaintiff 
received  and  retained  a  portion  of  the  pro- 
ceeds of  the  pledged  goods  with  knowledge 
that  they  had  been  wrongfully  sold,  and 
thereby  waived  the  conversion,  is  not 
ground  for  a  judgment  non  obstante  for  the 
defendant,  since  the  waiver  of  the  conver- 
sion of  a  portion  of  the  property  merely 
goes  to  a  diminution  of  the  plaintiffs  re- 
covery. State  use  of  Hart-Parr  Co.  v.  Robb- 
Lawrence  Co.  16:  227,  115  N.  W.  846,  17  N. 
D.  257. 

59.  A  motion  for  judgment,  based  on  an- 
swers to  interrogatories,  notwithstanding 
the  verdict,  will  not  be  granted  ^  where  it 
cannot  be  said  that  the  answers  necessarily 
conflicted  with  the  verdict  so  far  as  it  is 
based  on  one  paragraph  of  the  complaint 
Chicago,  I.  &  L.  R.  Co.  v.  Pritchard,  9: 
857,  79  N.  E.  508,  168  Ind.  398. 

/.  Entry;  record. 

1.  In  general;  sufficiency  as  to  name. 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 

Sufficiency  of  index,  see  infra,  III.  c. 

Necessity  of  registering  judgment  to  make 

chose    in    action    subject    to    execution, 

see  Lejvt  and  Seizure,  5. 
Mandamus  to  compel  entry,  see  Mandamus, 

25. 
Irregularity   in   entering   judgment  against 

spendthrift  trust,  see  Trusts,  136. 

2.  Time  of;  nunc  pro  tunc. 

(See   also   same  heading   in  Digest  L.R.A, 
1-10.) 

See  also  supra,  50. 

After   death. 

On  appeal,  see  Appeai,  and  Error,  1578. 
Nunc  pro  tunc. 

Amendment  of  judgment  of  conviction  nunc 
pro  tunc,  see  Criminal  Law,  231,  300. 
60.  Judgment  nunc  pro  tunc  may  be  en- 
tered in  a  case  in  which  judgment,  though 
pronounced  by  the  court,  has  never  been  en- 
tered in  the  court  records,  by  reason  of  acci- 
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dent  or  mistake  on  the  part  of  the  officers 
of  the  court.  Clark  &  L.  Invest.  Co.  v. 
Rich,  15:  682,  115  X.  W.  1084,  81   Neb.  321. 

61.  The  entry  of  a  judgment  nunc  pro 
tunc  will  not  be  allowed  to  the  prejudice 
of  a  third  party  wlio  has  become  the  owner 
of  the  property  which  will  be  affected  by  the 
order;  and  such  party  may  appear  and  re- 
sist the  application  for  the  entry  of  such 
judgment.  Clark  &  L.  Invest.  Co.  v.  Rich, 
15:  682,  115  N.  W.  1084,  81  Neb.  321. 

( Annotated ) 

62.  The  wife  of  one  who  confesses  judg- 
ment on  his  real  estate,  and  whose  dower 
rights  in  the  property  are  enlarged  by  stat- 
ute subsequently  passed,  is  not  an  interven- 
ing party  against  whose  rights  judgment 
cannot  thereafter  be  entered  upon  tlie  con- 
fession nunc  pro  tunc.  Davidson  v.  Richard- 
son, 17:  319,  91  Pac.  1080,  50  Or.  323. 

63.  A  decree  dissolving  a  partnership  for 
disability  of  one  of  the  members  need  not 
take  effect  from  its  date,  but  may  be  made 
effective  from  the  commencement  of  the 
action  if  the  incapacity  was  complete,  the 
action  of  the  complaining  partner  not  pre- 
cipitate, and  a  dissolution  from  date  of 
decree  will  deprive  him  of  all  relief  because 
the  partnership  contract  has  expired  by  its 
own  limitation.  Barclay  v.  Barrie,  47:  839, 
102  N.  E.  602,  209  N.  Y.  40. 

g.  Modification. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Rendition  of  modified  judgment  on  appeal, 
see  Appeal  and  Error,  VIII.  b. 

Modification  by  appellate  court  of  its  own 
judgment,  see  Appeal  and  Error,  VIII. 
f. 

Right  to  complain  of  favorable  amendment 
of  judgment  pending  appeal,  see  Ap- 
peal and  Er^or,  520. 

Correction  of  judgment  in  criminal  cases, 
see  Criminal  Law,  231,  300. 

Change  in  alimony,  see  Divorce  and  Sepa- 
ration, V.  b. 

Amendment  of  order,  see  Motions  and 
Orders,  8. 

See  also  infra,  399. 

64.  The  district  court  has  jurisdiction 
and  power  to  correct  its  own  errors,  and 
may,  in  the  exercise  of  its  discretion,  on 
notice  and  motion,  vacate  its  findings  and 
judgment  in  a  •  pending  action  in  which  a 
jury  trial  was  waived,  and  make  new  find- 
ings and  enter  a  new  and  different  judgment. 
Piano  Mfg.  Co.  v.  Doyle,  17:  606,  il6  N.  W. 
529,  17  N.  D.  386. 

65.  The  verdict  and  judgment  in  pro- 
ceedings by  one  railroad  company  to  con- 
demn a  ricfht  of  way  over  the  tracks  of 
another  will  be  amended  so  as  to  enforce  an 
understanding  that  the  company  exercising 
the  right  of  eminent  domain  shall  construct 
and  maintain  the  crossings  at  its  own  ex- 
pense, where  it  was  stated  to  the  jury 
that  this  would  be  done,  and  such  state- 
ment is  reiterated  by  counsel  in  the  suprem* 
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court.  Kansas  City,  S.  &  G.  R.  Co.  v. 
Louisiana  W.  R.  Co.  5:  512,  40  So.  627,  116 
La.  178. 

66.  A  general  judgment  against  one  who 
has  conveyed  land  as  security  for  a  debt 
in  a  suit  by  an  heir  of  the  grantee  to  se- 
cure liis  share  of  the  debt,  rendered  after 
the  debt  lias  become  barred  by  time,  will  be 
modified  so  as  to  render  it  enforceable 
against  the  land  only,  where  the  debtor  is 
in  possession,  but  could  defeat  a  suit  for 
recovery  of  the  property  only  by  recog- 
nizing the  validity  of  the  debt  as  a  lieu  on 
the  land.  Sturdivant  v.  Reece,  11:  825,  103 
8.  W.  732,  83  Ark.  278. 

II.  Validity,  effect  and  conclusiveness. 

a.  In  general. 

(See  also  same  heading  in  Digest  Ij.R.A. 
1-70.) 

Of  judgment  of  other  state,  see  infra,  IV.  b. 

Pendency  of  one  suit  as  abatement  of  an- 
other, see  Abatement  and  Revival, 
III. 

Of  judgment  in  action  revived  under  stipu- 
lation, see  Abatement  and  Revival,  35. 

For  part  of  claim  as  bar  to  further  suit,  see 
Action  or  Suit,  II.  c. 

On  appeal,  see  Appeal  and  Ebbob,  VIII.  e. 

Effect  of  pleading  former  proceedings  as  bar, 
see  Apfkal  and  Ebbob,  91. 

What  may  be  considered  on  appeal  from  in- 
terlocutory order  overruling  plea  of  res 
judicata,  see  Appeal  and  Ebbob,  553. 

Review  of  discretion  in  permitting  amend- 
ment to  set  up  plea  of  res  judicata,  see 
Appeal  and  Ebbob,  595. 

Of  award  by  arbitrators,  see  Abbitbation, 
12-14. 

Effect  of  acquittal  in  criminal  court  on  right 
of  association  to  try  member  for  the 
same  acts,  see  Assoclations,  8. 

Discharge  in  bankruptcy,  see  Bankbuptcy, 
344. 

Effect  of  decisions  in  other  cases,  see 
Coubts,  V. 

Judgment  in  partition  suit  establishing  ex- 
istence of  superior  title  as  breach  of 
covenant  by  vendor,  see  Covenants 
and  Conditions,  71. 

Former  conviction  or  acquittal  as  bar  to 
criminal  prosecution,  see  Cbiminal 
Law,  II.  g. 

Effect  of  pursuing  other  remedy  as  a  bar, 
see  Election  of  Remedies,  II. 

Conclusiveness  of  award  by  commissioners 
in  eminent  domain  proceedings,  see 
Eminent  Domain,  165-167. 

Estoppel  by,  see  Estoppel,  42-46,  123,  125, 
135. 

Presumption  as  to  matter  determined  in 
former  suit,  see  Evidence,  502-508. 

Admissibility  of  conviction  for  using  pro- 
fane language,  in  action  for  ejectment 
from  train,  see  Evidence,  1805. 

Sufficiency  of  evidence  to  show,  see  Evi- 
dence, 2266-2269. 

Binding  effect  in  habeas  corpus  proceedings 
of  judgment  committing  witness  for  con- 
tempt, see  Habeas  Coepus,  55. 
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Conclusivenes  of  findings  in  inquisition  of 
lunacy,   see  Incompetent  Persons,   4. 

Of  ouster  in  quo  warranto  proceedings,  see 
Officers,  5,  6. 

Parties  in  action  to  determine  effect,  see 
Parties,  156. 

Judgment  in  partition,  see  Paetition,  3. 

Of  findings  of  state  board  of  health  in  pro- 
ceeding to  revoke  physician's  license, 
see  Physicians  and  Surgeons,  13. 

Conclusiveness  of  findings  of  referee,  see 
Refebence,  19. 

67.  The  final  judgment  of  a  Federal  cir- 
cuit court  dismissing  a  suit,  after  refusal 
to  remand  the  cause  to  a  state  court  whence 
it  had  been  removed  by  the  filing  of  a  tran- 
script of  the  record  after  denial  by  the  state 
court  of  a  petition  for  removal,  must,  while 
unreversed,  be  given  full  effect  by  the  state 
court,  when  set  up  as  a  bar  to  the  further 
prosecution  of  the  action  begun  therein,  as 
the  right  to  determine  the  question  of  the 
right  to  remove  a  cause  from  a  state  court, 
independently  of  the  jurisdiction  and  deter- 
mination of  the  state  court,  rests  in  the 
Federal  circuit  court,  and  is  conclusive  un- 
til reversed.  Bolen-Darnall  Coal  Co.  v.  Kirk, 
26:  270,  106  Pac.  813,  27  Okla.  273. 

68.  A  judgment  is  binding  until  reversed 
upon  appeal  or  other  direct  rehearing, 
unless  successfully  assailed  for  fraud  or 
collusion,  where  the  record  of  the  cause 
shows  that  the  court  had  jurisdiction,  as 
the  record  as  to  a  recital  of  jurisdiction  is 
conclusively  presumed  to  speak  the  truth. 
Plant  v.  Humphries,  26:  558,  66  S.  E.  94, 
66  W.  Va.  88. 

69.  A  judgment  will  have  the  effect  of 
one  on  the  merits,  and  not  merely  of  non- 
suit, where,  after  the  judge  announces  that 
he  will  grant  a  nonsuit,  requests  for  findings 
are  made  which  result  in  findings  generally 
on  the  merits  and  a  dismissal  of  the  com- 
plaint. Oakes  Mfg.  Co.  v.  New  York, 
42:  286,  99  N.  E.  540,  206  N.  Y.  221. 

70.  A  judgment  sustaining  a  demurrer 
to  a  complaint  because  it  states  no  cause 
of  action  is  upon  the  merits,  so  as  to  sus- 
tain a  plea  of  former  judgment.  Moore  v. 
Chattanooga  Electric  R.  Co.  16:  978,  109  S. 
W.  497,  119  Tenn.  710. 

71.  A  plea  of  former  judgment  in  favor 
of  one  of  several  defendants  is  not  bad  be- 
cause in  the  subsequent  action  others  are 
joined  as  defendants.  Moore  v.  Chattanooga 
Electric  R.  Co.  16:  978,  109  S.  W.  497,  119 
Tenn.  710. 

72.  A  plea  of  former  judgment  is  not 
vitiated  by  the  fact  that  allegations  are 
contained  in  the  present  complaint  not 
found  in  the  former  one.  Moore  v.  Chatta- 
nooga Electric  R.  Co.  16:  978,  109  S.  W.  497, 
119  Tenn.  710. 

73.  A  void  decree  of  divorce  will  not 
affect  the  property  rights  of  the  parties. 
Nolan  V.  Dwyer,  1:551,  82  Pac.  746,  40 
Wash.  459. 

74.  The  entry  of  a  decree  pro  confesso 
in  a  suit  for  divorce  amounts  to  but  little, 
for  no  decree  can  be  made  without  proof  of 
the  allegations  of  the  bill,  and  even  if  the 
defendant   fails   to   appear,  the   courts   are 
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nevertheless  bound  to  proceed  with  the  same 
formality  as  if  he  were  present  and  main- 
taining the  keenest  opposition.  Hancock  v. 
Hancock,  15:  670,  45  So.  1020,  55  Fla.  680. 

75.  A  decree  awarding  an  appropriator 
a  certain  quantity  of  water  from  a  stream 
becomes  operative  immediately,  without 
further  order  or  execution.  Porter  v.  Small, 
40:  1 197,  120  Pac.  393,  124  Pac.  649,  62  Or. 
574. 

76.  The  allowance  by  a  bankruptcy  coura 
of  a  claim  on  contract  against  a  corporation 
is  conclusive  against  a  plea  of  ultra  vires 
in  a  subsequent  suit  by  the  same  claimant 
against  the  corporation  on  the  contract.  El- 
more, Quillan  &  Co.  v.  Henderson-Mizell 
Mercantile  Co.  43:  950,  60  So.  820,  179  Ala. 
548.  (Annotated) 

77.  Judgment  rendered  in  an  action  to 
determine  adverse  claims  to  real  property, 
and  which  awards  relief  beyond  the  prayer 
of  the  complaint  or  the  scope  of  its  allega- 
tions, such  excessive  relief  appearing  from 
the  face  of  the  record,  is  void  for  want  of 
jurisdiction,  and  is  open  to  attack  before 
or  after  the  expiration  of  the  time  for  an 
appeal  therefrom,  even  by  a  person  not  a 
party  to  the  action,  but  who  is  affected  by 
the  judgment  in  his  property  rights.  Sache 
V.  Gillette,  11:  803,  112  N.  W.  386,  101  Minn. 
169. 

78.  A  mere  ruling  that  a  defendant  in 
ejectment  is  entitled  to  notice  to  quit  before 
the  action  can  be  maintained  is  not  an  ad- 
judication that  the  relation  of  landlord  and 
tenant  exists  between  the  parties.  Carlson 
V.  Curran,  6:  260,  85  Pac.  627,  42  Wash.  647. 

79.  -A  recovery  in  ejectment  by  a  munici- 
pal corporation  in  which  has  been  vested 
the  title  to  the  bed  and  shores  of  a  naviga- 
ble river  in  trust  for  the  public,  against  the 
riparian  owner,  for  such  bed  and  shores, 
does  not  preclude  the  maintenance  by  the 
riparian  owner  of  a  suit  in  equity  to  en- 
join interference  with  his  rights  of  access 
between  his  upland  and  navigable  water. 
Mobile  Transp.  Co.  v.  Mobile,  13:  352,  44 
So.  976,  153  Ala.  409. 

80.  In  a  proceeding  by  mandamus  to 
compel  county  commissioners  to  issue  their 
warrant  upon  the  treasurer  to  pay  a  judg- 
ment obtained  against  the  county,  in  which 
it  appears  that  the  county  is  without  power 
to  levy  a  tax  to  pay  the  damages  alleged  to 
have  been  sustained,  in  the  suit  on  which  the 
judgment  is  founded,  the  principle  of  res 
judicata  does  not  apply,  and  the  court  will 
go  behind  the  judgment  to  ascertain  if  the 
liability  of  the  county  be  such  that  it  may 
legally  levy  a  tax  to  discharge  it.  Brunson 
V.  Caskie,.9:  1002,  56  S.  E.  621,  127  Ga.  501. 

(Annotated) 

81.  Recovery  by  an  administrator  in  an 
action  instituted  by  his  intestate  in  her 
lifetime  to  recover  damages  for  personal  in- 
juries sustained  by  her  and  which  later  re- 
sulted in  her  death  is  not  a  bar  to  a  re- 
covery in  an  action  subsequently  com- 
menced by  him  to  recover  damages  for  her 
death.  Mahoning  Valley  R.  Co.  v.  Van 
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Alstine,  14:  893,  83  N.  E.  601,  77  Ohio  St. 
395.  (Annotated) 

82.  A  judgment  in  an  action  to  enjoin 
the  sale  of  real  estate  as  the  property  of  a 
judgment  debtor,  to  the  effect  tliat  he  did 
not  inherit  any  part  of  it  from  his  child,  is 
without  effect,  where  a  prior  unmodified 
judgment  in  a  suit  to  settle  the  accounts 
of  the  trustee,  to  which  the  interested  per- 
sona were  parties,  determined  that  he  did 
so  inherit.  Redman  v.  Hubbard,  37:  728, 
130  S.  W.  955,  140  Ky.  71. 

83.  That  a  bank  which  undertook  to  de- 
liver to  a  carrier  a  package  of  money  to  be 
carried  and  delivered  to  another  bank  was 
the  agent  of  the  latter  for  that  purpose  does 
not  entitle  it  to  the  benefit  of  a  judgment 
in  favor  of  the  principal  against  the  carrier 
for  failure  to  perform  the  service,  which  in- 
cludes a  finding  that  the  carrier  received 
the  monej',  in  an  action  by  the  carrier  to 
hold  the  agent  liable  for  fraud  in  placing 
waste  paper  instead  of  money  in  the  pack- 
age, and  obtaining  a  receipt  from  the  car- 
rier for  money.  American  Express  Co.  v. 
Des  Moines  Nat.  Bank,  37:  37,  123  N,  W. 
342,  146  Iowa,  448. 

84.  The  right  to  a  mechanics'  lien,  or 
to  an  equitable  remedy  to  enforce  it,  ia 
not  barred  by  a  recovery  of  a  personal 
judgment  against  the  debtor  in  a  suit  at 
law.  Erickson  v.  Russ,  32:  1072,  129  N.  W. 
1025,  21  N.  D.  208.  (Annotated) 

85.  A  judgment  denying  relief  in  an  ac- 
tion to  recover  the  contract  price  and  en- 
force a  mechanics'  lien  for  laying  a  tile 
floor,  because  the  contract  had  not  been 
substantially  performed,  is  conclusive 
against  another  action  to  enforce  the  con- 
tract price,  based  upon  evidence  that  since 
the  former  action  the  owner  had  completed 
the  work  at  a  nominal  cost.  Thompson  v. 
Washington  Nat.  Bank,  39:972,  122  Pac. 
606,  68  Wash.  42.  (Annotated) 

86.  A  decree  in  chancery  in  a  suit 
against  a  lessor  and  lessee  railroad,  requir- 
ing them  to  furnish  siding  facilities  to  an 
adjoining  mill  owner,  as  required  by  stat- 
ute, is  not  conclusive  of  the  liability  of  the 
lessor  in  a  subsequent  action  at  law  to 
hold  it  liable  in  damages  for  refusal  to 
furnish  such  facilities.  Moser  v.  Philadel- 
phia, H.  &  P.  R.  Co.  40:  519,  82  Atl.  362, 
233  Pa.  259. 

87.  Failure  of  one  against  whom  an  in- 
junction is  sought  to  prevent  his  proceed- 
ing at  law  to  collect  certain  notes,  to  seek 
affirmative  relief  in  such  suit,  will  not  pre- 
vent his  bringing  an  action  at  law  upon  the 
notes  when  the  equity  suit  is  dismissed,  on 
the  theory  that,  because  affirmative  relief 
might  have  been  secured  in  such  action,  fail- 
ure to  seek  it  rendered  the  matter  res  ju- 
dicata. Sheffer  v.  Perkins,  25:  1313,  75  Atl. 
6,  83  Vt.  185. 

88.  Power  to  make  normal  and  lawful 
contracts  or  agreements  is  not  taken  from 
the  stockholders  of  the  subsidiary  corpora- 
tions, or  the  corporations  themselves,  by  a 
decree  for  the  dissolution  of  a  holding  com- 
pany found  to  offend  against  the  anti-tru«t 
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«ct  of  July  2,  1890,  which  enjoins  such 
stockholders  and  corporations  from  in  any 
way  conspiring  to  violate  the  statute,  or 
from  monopolizing  or  attempting  to  mo- 
nopolize, in  virtue  of  their  stock  ownership, 
and  prohibits  all  agreements  between  tliem 
tending  to  produce  or  bring  about  further 
violations  of  the  statute,  but  such  decree 
merely  restrains  them  from,  by  any  device 
whatever,  i-ecreating,  directly  or  Indirectly, 
the  illegal  combination  which  the  decree  dis- 
solves. Standard  Oil  Co.  v.  United  States, 
34:  834,  31  Sup.  Ct.  Rep.  502,  221  U.  S.  1, 
55  L.  ed.  619. 

89.  After  a  decision  against  the  accused 
on  a  special  issue  as  to  insanity,  evidence 
of  his  mental  condition  is  only  admissible 
on  the  general  issue  as  bearing  on  the  grade 
of  the  offense.  Oborn  v.  State,  31:  966,  126 
N.   W.   737,   143   Wis.   249. 

In  habeas  corpus  suit. 

90.  The  doctrine  of  res  judicata  applies 
to  habeas  corpus  proceedings  to  obtain  the 
custody  of  a  ciiild.  Willis  v.  Willis,  2:  244, 
75  N.  E.  655,  105  Ind.  332. 

91.  The  decision  of  a  court  of  competent 
jurisdiction  on  a  writ  of  habeas  corpus 
brought  to  determine  the  rights  of  conflict- 
ing claimants  to  the  care  and  custody  of  a 
minor  child  is  res  judicata  in  so  far  as  to 
preclude  the  issuance  of  a  second  writ  by 
another  court  as  a  matter  of  right,  where 
no  material  change  of  circumstances  is 
ehown  to  have  arisen  since  the  prior  de- 
termination. Knapp  v.  Tolan,  49:  83,  142 
N.  W.  915,  26  N.  D.  23.  (Annotated) 

92.  A  plea  of  res  judiciata  on  the  same 
facts  in  a  habeas  corpus  proceeding  is  bad 
where  the  prisoner  has  been  remanded,  un- 
less the  court  theretofore  denying  relief  is 
one  of  superior  jurisdiction.  Ex  parte 
Clark,  15:  389,  106  S.  W.  990,  208  Mo.  121. 

93.  A  decision  of  a  Federal  court  in  the 
district  where  a  person  indicted  for  crime  in 
another  jurisdiction  is  found,  discharging 
him  under  a  writ  of  habeas  corpus  because 
of  insulliciency  of  the  indictment,  from  cus- 
tody to  which  he  had  been  committed  under 
warrant  of  the  United  States  marslial  in  ex- 
tradit'on  proceedings,  is  no  bar  to  the  prose- 
cution of  accused  upon  the  same  indictment 
when  he  is  subsequently  arrested  under  a 
bench  warrant  in  the  jurisdiction  where  the 
indictment  was  found,  since  the  court  had  no 
power  to  pass  upon  the  merits  of  the  case  in 
the  habeas  corpus  proceeding.  Benson  v. 
Palmer,  17:  1247,  31  App.  D.  C.  561. 
Order;  determination  of  motion. 

94.  An  order  unappealed  from,  compel- 
ling election  as  to  which  of  two  theories  of 
a  case  plaintiff  will  adopt,  and  granting 
leave  to  amend  and  set  forth  more  fullj'  the 
theory  chosen,  becomes  the  law  of  the  case 
upon  the  character  of  the  complaint  and 
the  nature  of  the  issues  involved.  Zeiser  v. 
Cohn,  47:  186,  101  N.  E.  184,  207  N.  Y.  407. 
Merger  of  prior  claim. 

On    note    as    merger,    see    Evidence,    830; 

Mortgage,  83. 
See  also  Limitation  of  Actions,  335. 

95.  A  mortgagee  under  a  mortgage  deed 
containing  a  proviso  for  redemption  if  the 
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mortgagor  shall  pay  the  principal,  with  in- 
terest at  the  rate  thereinafter  covenanted, 
and  in  which  the  mortgagor  covenanted  to 
to  repay  the  principal  on  a  day  named,  with 
interest  at  5  per  cent,  and  if  the  principal 
was  not  then  paid  to  pay  interest  at  that 
rate  half  yearly  on  so  much  of  the  prin- 
cipal as  should  remain  unpaid,  is,  notwith- 
standing the  recovery  of  a  judgment  against 
the  mortgagor  for  principal  and  interest, 
which  judgment  carried  only  4  per  cent  in- 
terest, entitled  to  retain  the  security  until 
repaid  the  principal  sum  and  interest  at  5 
per  cent.  Economic  Life  Afsur.  Soc.  v.  Us- 
borne,  3  B.  R.  C.  159,  [1902]  A.  C.  147. 
Also  Reported  in  71  L.  J.  Ch.  N.  S.  34,  85 
L.  T.  N.  S.  587. 

96.  A  covenant  for  the  payment  of  in- 
terest merges  in  or  is  extinguished  by  a  judg- 
ment on  the  covenant  to  pay  the  principal 
sum,  if  it  is  merely  incidental  or  ancillary 
thereto,  though  it  will  not  do  so  where  so 
expressed  as  to  be  an  independent  covenant. 
Economic  Life  Assur.  Soc.  v.  Usborne,  3 
B.  R.  C.  159,  [1902]  A.  C.  147.  Also  Re- 
ported in  71  L.  J.  Ch.  N.  S.  34,  85  L.  T.  N.  S. 
587.  (Annotated) 

96a.  A  decree  of  foreclosure  of  mortgaged 
premises  merges  the  interests  of  the  parties 
to  the  suit  in  the  decree,  and  transfers  and 
vests  such  interests  in  the  purchaser  at  the 
sale.  Horr  v.  Herrington,  20:  47,  98  Pac. 
443,  22  Okla.  590. 
Against  dead  person. 

97.  Where,  after  an  appeal  is  perfected 
in  the  supreme  court,  one  of  the  parties 
dies  before  submission  of  the  cause,  a  judg- 
ment rendered  after  submission  of  the  cause, 
without  revivor  and  without  the  court's  at- 
tention being  called  to  the  death  of  the  par- 
ty, is  not  absolutely  void,  but  voidable.  Jef- 
ferson v.  Hicks,  41:  1053,  126  Pac.  739,  33 
Okla.  407.  (Annotated) 

&.  Decrees  interlocutory,  hy  default  or 
direction,  or  on  demurrer;  dis- 
missal. 

(See  also  same  heading  in  Digest  LJt.A, 
1-10.) 

Inquiry  in  respect  of  property  rights  prior 
to  entry  of  final  decree  in  divorce  pro- 
ceedings, see  DivoECE  and  Sepabation, 
142. 

By  default. 

Collateral  attack  on  default  judgment,  see 
infra,  128. 

98.  The  amount  for  which  judgment  may 
be  entered  in  an  action  under  N.  D.  Rev. 
Codes  1905,  §  9390,  for  the  recovery  of 
amounts  paid  for  intoxicating  liquor  sold 
in  violation  of  the  prohibition  law,  is  not 
admitted  by  failure  to  answer,  under  §  7001, 
subd.  1,  authorizing  judgment  by  default 
without  assessment  of  damages  in  an  ac- 
tion arising  on  contract  "for  the  recovery 
i)f  money  only,"  as  such  statute  contom- 
!)lates  proof  in  all  cases  except  where  the 
contract  by  its  terms  makes  proof  of  the 
amount  of  recovery,  such  as  a  promissory 
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note  or  similar  contract  which  establishes 
the  specific  amount  of  liability.  Nader- 
lioff  V.  George  Benz  &  Sons,  47:  853,  141  N. 
W.  501,  25  N.  D.  165. 

99.  Merely  obtaining  a  judgment  against 
a  nonresident  alien  by  default  upon  substi- 
tuted service  of  process  is  not  sufficient  to 
enable  the  court  to  subject  to  the  satisfac- 
tion of  it  a  credit  not  described  in  the  affi- 
davit or  complaint  on  which  the  order  for 
publication  was  based,  where  other  property 
was  attached  sufficient  to  give  the  court  ju- 
risdiction. Disconto  Gesellschaft  v.  Terlin- 
den,  15:  1045,  106  N.  W.  821,  127  Wis.  651. 
Ruling   on  demurrer. 

100.  A  decree  on  demurrer  may,  under 
proper  circumstances,  be  a  bar  to  another 
suit,  as  well  as  one  founded  on  a  hearing 
of  evidence.  Old  Dominion  Copper  Min.  & 
Smelting  Co.  v.  Bigelow,  40:  314,  89  N.  E. 
193,  203  Mass.  159. 

101.  A  judgment  rendered  upon  a  demur- 
rer to  a  petition  or  complaint  between  the 
same  parties  and  on  the  same  facts  pleaded 
in  a  subsequent  action  is  final  and  conclu- 
sive until  reversed  on  appeal,  and  is  a  bar 
to  any  subsequent  action  based  thereon. 
El  Reno  v.  Cleveland-Trinidad  Paving  Co. 
27:  650,  107  Pac.  163,  25  Okla.  648. 

102.  A  judgment  sustaining  a  special  de- 
murrer to  a  plea  which  alleges  fraud  in 
general  terms,  without  setting  out  any 
facts  constituting  the  fraud,  is  not  upon 
the  merits,  so  as  to  prevent  a  complete 
plea  of  fraud,  with  proper  allegations,  from 
being  offered  by  way  of  amendment.  Dol- 
vin  V.  American  Harrow  Co.  28:  785,  54  S. 
E.  706,  125  Ga.  699. 

Dismissal. 

Vacation  of,  see  infra,  337. 

Dismissal  and  discontinuance  generally,  see 
Dismissal  or  Discontinuance. 

Retrospective  effect  of  statute  forbidding 
second  action  after  nonsuit,  see  Stat- 
utes, 296. 

See  also  supra,  27,  40,  67. 

103.  The  dismissal  of  an  action  on  the 
merits  based  on  the  facts  as  shown  by  the 
pleadings  is  a  bar  to  a  subsequent  action 
based  on  the  same  cause.  Roberts  v.  Moss, 
17:  280,  106  S.  W.  297,  127  Ky.  657. 

104.  A  dismissal  of  a  suit,  based  upon 
an  agreement  between  the  parties  by  which 
a  settlement  and  adjustment  of  the  sub- 
ject-matter in  dispute  is  made,  is  a  dis- 
missal on  the  merits,  and  is  equivalent  to 
a  retraxit  at  common  law,  and  as  such  is 
a  bar  to  further  litigation  on  the  same 
subject-matter  between  the  parties.  Tur- 
ner V.  Fleming,  45:  265,  130  Pac.  551,  37 
Okla.  75. 

105.  Permitting  plaintiff  to  dismiss  his 
suit  without  prejudice  after  declaring  an 
affidavit  of  defense  sufficient  will  not  ren- 
der the  matter  res  judicata  in  another  suit 
upon  the  same  cause  of  action  in  another 
state.  Collins  v.  Metropolitan  L.  Ins.  Co. 
14:  356,  83  N.  E.  542,  232  111.  37. 

106.  A  dismissal,  without  prejudice,  of  a 
bastardy  proceeding  instituted  before  a 
justice  of  the  peace,  is  no  bar  to  a  subse- 
quent proceeding  before  another  justice 
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upon  the  same  charge.     Johnson  v.  Walker, 
1:470,  39  So.  49,  86  Miss.  757. 

(Annotated) 

107.  Rulings  and  decisions  in  the  course 
of  an  action  which  is  subsequently  dismissed 
without  prejudice  to  a  future  action  raise 
no  estoppel.  The  only  adjudication  by  such 
a  judgment  is  that  nothing  is  adjudged  and 
that  the  parties  are  as  free  to  litigate  the 
issue  as  though  the  action  had  not  been  com- 
menced. Harrison  v.  Remington  Paper  Co. 
3:  954,  140  Fed.  385,  72  C.  C.  A.  405. 

108.  A  judgment  of  denial  of  the  motion 
for  an  execution  and  of  dismissal  of  the 
action  under  §  1192,  Gen.  Stat.  1889,  in 
which  the  defense  of  a  prioi  action  under 
§§  1200  and  1204  was  pleaded  and  found, 
raises  no  estoppel  against  the  plaintiff  from 
litigating  the  issues  presented  in  an  action 
between  the  same  parties  under  §§  1200 
and  1204,  in  which  that  defense  was  not 
available,  where  the  .-ecord  does  not  dis- 
close that  the  judgment  upon  the  motion 
was  based  upon  a  decision  of  any  of  the  is- 
sues in  the  latter  case.  Harrison  v.  Rem- 
ington Paper  Co.  3:  954,  140  Fed.  385,  72 
C.  C.  A.  405. 

109.  A  mere  dismissal,  upon  stipula- 
tion, of  an  appeal  from  the  order  of  the 
examining  board  revoking  a  license  to  prac- 
tise medicine,  will  not  bar  a  subsequent  pro- 
ceeding in  another  court  to  secure  a  revoca- 
tion for  the  same  cause  involved  in  the 
former  proceeding.  State  iledical  Examin- 
ing Bd  V.  Stewart,  11:  557,  89  Pac.  475,  46 
Wash.  79. 

110.  The  uncertainty  created  by  the  gen- 
eral dismissal  of  a  bill  to  set  aside  a  tax 
deed,  which  may  involve  either  the  question 
of  failure  of  plaintiff's  title  or  the  validity 
of  the  deed,  is  as  to  the  basis  of  the  decree, 
which,  unless  removed  by  extrinsic  evidence, 
puts  the  whole  matter  at  large,  and  permits 
the  litigation  of  the  question  of  validity  of 
the  tax  deed  in  subsequent  proceedings. 
Harris  v.  Mason,  25:  loii,  115  S.  W.  1146, 
120  Tenn.  668. 

111.  The  dismissal  of  a  bill  to  set  aside 
a  tax  deed  as  a  cloud  on  title,  for  plaintiff's 
failure  to  establish  title  to  the  property, 
will  not  prevent  attacks  on  the  tax  title 
when  ejectment  is  brought  to  secure  posses- 
sion of  the  property  under  that  title.  Har- 
ris v.  Mason,  25:  loii,  115  S.  W.  1146,  120 
Tenn.   668.  (Annotated) 

112.  After  a  decree  dismissing  a  bill  for 
divorce  upon  a  hearing,  the  parties  have  no 
right  to  litigate  the  matter  involved  in  such 
suit  a  second  time  before  another  judge. 
People  ex  rel.  Healy  v.  Case,  25:  578,  89  N. 
E.  638,  241  111.  279. 

113.  Failure  to  appeal  from  an  order  over 
ruling  a  motion  to  set  aside  a  nonsuit  does 
not  deprive  one  of  the  benefit  of  a  statute 
permitting  him  to  bring  a  second  suit  with- 
in a  specified  time  after  suffering  a  nonsuit. 
Mason  v.  Kansas  City  Belt  R.  Co.  26:  914, 
125  S.  W.  1128,  226  Mo.  212. 

114.  That  a  compulsory  nonsuit  is  fol- 
lowed by  a  judgment  for  defendants  does  not 
take  it  out  of  the  operation  of  a  statute  per- 
mitting a  plaintiff  who  suffers  a  nonsuit  to 
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begin  another  action  for  the  same  cause 
within  a  specified  time,  since,  the  nonsuit 
being  in  legal  contemplation  merely  a  dis- 
missal of  the  former  suit,  there  was  no  ju- 
risdiction to  enter  the  final  judgment.  Ma- 
son V.  Kansas  City  Belt  R.  Co.  26:  914,  125 
S.  W.  1128,  226  Mo.  212.  (Annotated) 

115.  The  introduction  of  evidence  tending  to 
establish  the  true  boundary  line  in  sup- 
port of  a  general  denial  in  a  suit  to  enjoin 
interference  with  the  construction  of  a  fence 
on  another  line,  does  not  make  the  dismis- 
sal of  the  suit  a  bar  to  another  action  to 
establish  the  true  line,  since  the  question  as 
to  the  true  line  was  not  within  the  issues 
of  the  former  suit.  Matson  v.  Poncin,  38: 
1020,  132  N.  W.  970,  152  Iowa,  569. 

116.  The  dismissal  of  a  suit  to  enjoin  in- 
terference with  the  erection  of  a  fence  can- 
not be  regarded  as  having  established  the 
true  boundary  line  between  the  parties, 
where  the  dismissal  might  be  rested  on 
either  of  three  grounds,  with  nothing  to  in- 
dicate which.  Matson  v.  Poncin,  38:1020, 
132  N.  W.  970,  152  Iowa,  569. 

117.  The  dismissal  of  a  suit  to  enjoin  in- 
terference with  construction  of  a  fence,  on 
which  the  issues  raised  were  that  it  was 
not  being  erected  on  the  true  line,  and  that 
another  line  had  been  established  by  ac- 
quiescence, does  not  bar  a  new  action  to 
establish  the  boundaries  according  to  the 
government  survey,  although  there  was  evi- 
dence in  the  case  tending  to  show  where 
the  government  boundary  was  located,  if 
the  evidence  on  both  issues  was  inconclu- 
sive. Matson  v.  Poncin,  38:1020,  132  N.  W. 
970,    152   Iowa,   569.  (Annotated) 

118.  The  right  to  bring  an  action  in  a 
Federal  court  is  not  barred  by  the  fact  that 
plaintiff  recovered  a  judgment  upon  the 
same  cause  of  action  in  the  state  court, 
and  subsequently  discontinued  his  action 
upon  the  court's  granting  a  new  trial. 
Snare  &  Triest  Co.  v.  Friedman,  40:  367, 
169  Fed.  1,  94  C.  C.  A.  369. 

c.  Collateral  attacle. 

1.  In  general. 

(Bee  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Validity  of  judgment  by  confession,  see  su- 
pra, I.  b. 

On  validity  of  compromise  of  action  by  at- 
torney, see  Compromise  and  Settle- 
ment, 10. 

On  receiver  as  proceedings  against  corpora- 
tion, see  Corporations,  364, 

Presumption  as  to  service  of  notice  to  up- 
hold decree  of  distribution,  see  Evi- 
dence, 679. 

On  appointment  of  administrator,  see  Ex- 
ecutors  AND   Administrators,   26-32. 

On  foreclosure  sale,  see  Mortgage,  118. 

On  appointment  of  receiver,  see  Receiver,  7. 

On  order  changing  boundaries  of  school  dis- 
trict, see  Schools,  42. 

See  also  infra,  254. 
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119.  Anyone  having  an  interest  in  an  es- 
tate, although  not  named  in  the  adminis- 
tration proceedings,  may,  by  application  to 
the  probate  court,  make  his  interest  ap- 
pear, even  after  judgment,  so  as  to  qualify 
himself  to  appeal,  and  therefore  there  is  no 
necessity  for  a  collateral  attack  upon  the 
judgment.  Barrette  v.  Whitney,  37:  368,  106 
Pac.  522,  36  Utah,  574. 

120.  The  finding  of  a  probate  court  upon 
which  letters  of  administration  are  granted 
cannot  be  attacked  in  a  collateral  proceed- 
ing, where,  by  statute,  the  probate  court  is 
on  the  footing  of  a  court  of  general  jurisdic- 
tion. Connors  v.  Cuiiurd  Steamship  Co.  26: 
171,  90  N.  E.  601,  204  Mass.  310. 

121.  A  finding  of  nonresidence  on  a  sug- 
gestion and  motion  to  require  security  for 
costs  in  a  pending  action  is  not  res 
judicata  in  another  action  between  the 
same  parties,  as  such  a  proceeding  is  a  col- 
lateral one,  not  reaching  the  merits  of  the 
case.  Brown  v.  Beckwith,  i:  778,  51  S.  E. 
977,  58  W.  Va.  140. 

122.  The  correctness,  upon  the  facts,  of  a 
decision  enjoining  a  criminal  prosecution, 
cannot  be  examined  by  the  court  before 
which  the  prosecution  is  brought.  State  v. 
Southern  R.  Co.  13:  966,  59  S.  E.  570,  145 
N.  C.  495. 

123.  A  petition  for  a  new  trial,  filed  af- 
ter the  term  at  which  judgment  was  ren- 
dered, upon  the  statutory  ground  of  fraud 
practised  in  obtaining  a  decree,  does  not  in- 
volve a  collateral  attack  upon  the  decree. 
Wood  V.  Wood,  12:  891,  113  N.  W.  492,  136 
Iowa,  128. 

2.   Grounds, 

a.  In  general. 

(See  also   same  heading  in  Digest  L.R.A. 
1-70.) 

124.  Failure  to  allege  in  a  petition  in 
bankruptcy  that  defendants  are  not  wage 
earners  or  persons  engaged  chiefly  in  agri- 
culture does  not  render  the  judgment  sub- 
ject to  collateral  attack  in  a  proceeding 
against  a  defendant  for  making  a  false  oath 
in  reference  to  the  proceeding.  Edelstein  v. 
United  States,  9:  236,  149  Fed.  636,  79  C. 
C.  A.   328. 

125.  A  deficiency  decree  may  be  entered 
properly  only  in  suits  for  the  foreclosure  of 
mortgages,  and,  when  rendered  in  an  action 
to  enforce  a  vendor's  lien,'  is  not  simply  ir- 
regular or  voidable,  but  is  absolutely  void, 
and  is  subject  to  collateral  attack.  John- 
son V.  McKinnon,  13:  874,  45  So.  23,  54  Fla. 
221.  (Annotated) 

126.  One  taking  a  mortgage  from  a  judg- 
ment debtor  to  secure  a  claim  accruing  be- 
fore entry  of  the  judgment  cannot  chal- 
lenge the  amount  of  the  judgment  because 
payments  which  the  debtor  had  made  were 
not  credited  upon  the  indebtedness  prior  to 
the  entry  of  the  judgment,  and  because  the 
judgment  was  entered  by  default  without 
knowledge    on    the    part    of   the    debtor    of 
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that  fact,  where  no  fraud  and  collusion  be- 
tween the  parties  are  shown,  although  the 
failure  to  make  such  credits  injuriously 
all'ects  the  rights  of  the  mortgagee.  Stew- 
art Lumber  Co.  v.  Downs,  29:1190,  142  Iowa, 
420,  120  N.  W.  1067. 

127.  A  decree  of  distribution  of  a  dece- 
dent's estate  is  subject  to  collateral  attack 
if  notice  of  application  therefor  is  not  given 
for  the  time  which  the  statute  makes  a  pre- 
requisite to  the  making  of  such  decree,  ley- 
nor  V.  Heible,  46:  1033,  133  Pac.  1,  74  Wash. 
222. 

Judgment  by  default. 
Rendition  of,  see  supra,  1-3. 
Conclusiveness  of,  generally,  see  supra,  98, 

99. 
See  also  supra,  126. 

128.  A  default  decree  obtained  by  a  tax 
deed  holder  quieting  title  as  to  a  mortgage 
executed  to  a  partnership  in  the  firm  name 
only  is  not  open  to  collateral  attack  by 
such  mortgagees  merely  because  they  were 
described  in  the  publication  service  and 
throughout  the  proceedings  by  their  firm 
name  alone,  as  the  failure  to  name  the  mort- 
gagees individually  was  an  irregularity 
only.  Ord  v.  Neiswanger,  29:  287,  105  Pac. 
17,  81  Kan.  63.  (Annotated) 
Irregularities  in   general. 

See  supra,  128. 

Lack  of  jurisdiction. 

Jurisdiction  to  render  judgment,  see  supra. 
I.e. 

In  divorce  suit,  see  infra,  144, 

Effect  of  sheriff's  return  to  render  judg- 
ment void  on  collateral  attack,  see  Writ 
AND  Process,  94. 

See  also  supra,  128. 

129.  The  jurisdiction  of  a  court  to  order 
the  sale  of  an  infant's  real  estate  and  au- 
thorize a  temporary  mortgage  upon  it  may 
be  attacked  by  the  infant  in  a  collateral 
proceeding  to  foreclose  the  mortgage.  Mort- 
gage Trust  Co.  V.  Redd,  8:  1215,  88  Pac.  473, 
38  Colo.  458. 

130.  A  statutory  provision  that  notice  of 
an  intended  application  to  sell  an  infant's 
estate  shall  first  be  given  by  publication  in 
some  public  newspaper  for  three  successive 
weeks  does  not  render  such  publication  so 
far  jurisdictional,  in  case  of  a  court  of  gen- 
eral jurisdiction,  as  to  render  an  order  of 
sale  made  without  it  subject  to  collateral 
attack,  if  the  infant  in  fact  had  notice  and 
his  day  in  court.  Mortgage  Trust  Co.  v. 
Redd,  8:  1215,  88  Pac.  473,  38  Colo.  458. 

(Annotated) 

131.  A  decree  Mn  a  partition  proceeding 
cannot  be  collaterally  attacked  because  de- 
fendant claimed  title  to  the  whole  tract, 
thereby  depriving  the  court  of  jurisdiction, 
since  the  question  whether  or  not  the  de- 
fense was  one  which  deprived  the  court  of 
jurisdiction  was  for  it  to  decide.  Morgan  v. 
Haley,  13:  732,  58  S.  E.  564,  107  Va.  331. 

132.  Purchasers  at  a  judicial  sale  of  the 
property  of  a  lunatic  cannot  except  to  the 
sale  on  the  ground  that  the  lunatic  was 
not  notified  of,  or  present  at,  the  proceed- 
ings in  which  the  lunacy  was  found,  or  that 
such  notice  was  not  dispensed  with  by  the 
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court.     Packard   v.  Ulrich,   12:  895,  67  Atl. 
246,  106  Md.  246.  (Annotated) 

133.  Failure  to  serve  an  insane  person 
personally  with  process,  as  required  by 
statute,  does  not  render  the  judgment  void 
on  its  face,  where  the  summons  with  the 
return  thereon  is  no  part  of  the  judgment 
roll.  State  ex  rel.  Happel  v.  District  Court, 
35:  1098,  99  Pac.  291,  38  Mont.  166. 

134.  One  made  a  party  to  a  suit  by  sub- 
stituted service  of  process,  who,  after  judg- 
ment, appears  and  moves  to  set  aside  the 
judgment  for  lack  of  jurisdiction,  which 
motion  is  denied,  cannot  raise  such  question 
in  a  collateral  proceeding  to  quiet  title  to 
property  involved  in  that  suit.  Emery  v. 
Kipp,  19:  983,  97  Pac.  17,  154  Cal.  83. 

135.  A  court  has  no  power  in  a  creditors' 
bill  against  life  tenants  and  remaindermen 
to  set  aside  a  deed  from  the  debtor  to  them 
as  in  fraud  of  the  rights  of  the  creditor,  in 
which  no  issue  is  raised  between  the  life 
tenants  and  remaindermen,  to  devest  the 
title  of  the  latter  and  vest  it  in  the  life  ten- 
ants as  general  heirs  of  the  debtor,  and  a 
judgment  attempting  to  do  so  is  subject  to 
collateral  attack.  Charles  v.  White,  21:  481, 
112  S.  W.  545,  214  Mo.  187.         (Annotated) 

136.  A  decree  showing  on  its  face  that  the 
will  which  it  admits  to  probate  was  not 
attested  as  required  by  statute  is  subject 
to  collateral  attack,  since  there  was  an  ab- 
sence of  jurisdiction  to  admit  such  an  in- 
strument to  probate.  Blacksher  Co.  v. 
Northrop,  42:  454,  57  So.  743,  176  Ala.  190. 

(Annotated) 

137.  The  mere  fact  that  notices  of  the 
various  steps  in  an  administration  proceed- 
ing are  provided  for  by  statute  does  not 
make  them  jurisdictional,  so  as  to  render 
the  judgment  subject  to  collateral  attack  in 
case  they  are  not  given.  Barrette  v.  Whit- 
ney, 37:  368,  106  Pac.  522,  36  Utah,  574. 

138.  Where  by  statute  probate  proceed- 
ings are  deemed  to  be  proceedings  in  rem, 
and  the  court  acquires  jurisdiction  of  the 
res  and  all  persons  interested  in  the  prop- 
erty by  the  notice  given  for  the  appoint- 
ment of  an  executor  or  administrator,  the 
giving  of  a  notice  of  distribution  is  not  ju- 
risdictional, and  therefore  its  omission  will 
not  subject  the  decree  to  collateral  attack. 
Barrette  v.  Whitney,  37:  368,  106  Pac.  522, 
36  Utah,  574. 

Fraud  or  perjury. 
See  also  supra,  123. 

139.  A  party  to  a  judgment  cannot  im- 
peach or  set  it  aside  in  a  collateral  pro- 
ceeding on  the  ground  that  it  was  obtained 
by  perjured  testimony.  Bleakley  v.  Bar- 
clay, 10:  230,  89  Pac.  906,  75  Kan.  462. 

(Annotated) 

140.  A  party  against  whom  a  judgment 
has  been  obtained  by  the  perjury  of  the  ad- 
verse party  on  the  trial  cannot,  while  that 
judgment  remains  in  force,  maintain  an  ac- 
tion against  such  adverse  party  for  dam- 
ages alleged  to  have  been  suffered  because 
of  such  perjury.  Horner  v.  Rchinstock,  23: 
134,  101  Pac.  996,  80  Kan.  136. 

(Annotated) 
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341.  An  attorney  to  -whom  his  client  has 
assigned  an  interest  in  the  property  for 
which  the  suit  is  brought  cannot  maintain 
an  action  against  defendants  and  tlie  wit- 
ness for  conspiring  to  defeat  the  claim  by 
perjured  testimony,  which  is  successful,  al- 
though he  is  thereby  deprived  of  the  inter- 
est assigned  to  him  since  he  is  concluded 
by  the  former  judgment  in  their  favor. 
Schaub  V.  O'Ferrall,  39:  416,  81  Atl.  789, 
116  Md.  131, 

142.  The  bringing  of  suit  upon  an  insur- 
ance policy  by  one  who  has  assigned  the  note 
and  mortgage,  the  interest  in  which  is  pro- 
tected by  the  policy,  after  erasing  the  in- 
dorsement of  transfer,  is  not  such  fraud, 
where  the  instrument  upon  which  the  in- 
dorsement was  made  was  introduced  in  evi- 
dence, as  to  render  a  judgment  in  his  favor 
subject  to  collateral  attack,  since  the  means 
of  discovering  and  exposing  the  fraud  were 
available  to  defendant  at  the  trial.  Maho- 
ney  v.  State  Ins.  Co.  9:  490,  110  N.  W.  1041, 
133  Iowa,  570. 

143.  The  next  friend  of  an  infant  cannot 
institute  on  its  behalf  a  suit  to  recover 
damages  for  personal  injuries  to  it,  while 
the  record  of  a  prior  suit  in  the  same  court, 
between  the  same  parties,  for  the  same 
cause  of  action,  bears  the  entry  "agreed 
and  settled,"  made  under  the  eye  and  sanc- 
tion of  the  court  by  order  of  the  plain- 
tiff, who  had  signed  a  release  of  the  claim, 
although  it  is  claimed  that  the  release  and 
consequent  entry  were  procured  by  fraud. 
Clark  V.  Southern  Can  Co.  36:  980,  81  Atl. 
271,  116  Md.  85.  (Annotated) 

b.  In  divorce  suit. 

(See  also  same  heading  in  Digest  LJt.A. 
1-70.) 

Judgment  of  dismissal,  see  supra,  112. 
Foreign  judgments,  see  infra,  IV.  b,  2. 

Jurisdictional  matters. 

Jurisdiction  to  render  judgment,  aee  supra, 

I.  c. 
Foreign  judgment,  see  infra,  297-302. 

144.  The  affidavit  of  the  absence  of  col- 
lusion, fear,  or  restraint,  and  of  good  faith, 
required  by  statute  in  a  divorce  proceed- 
ing, is  jurisdictional;  and  a  decree  ren- 
dered in  its  absence  is  subject  to  collateral 
attack.  Hinkle  v.  Lovelace,  ii:  730,  102  S. 
W.  1015,  204  Mo.  208. 

d.  What  matters  concluded. 

1.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Foreign  judgment,  see  infra,  IV. 

Conclusiveness  of  decree  adjudicating  right 
to  assets  of  institution,  as  to  title  to 
fund  bequeathed  thereto  but  not  ac- 
cepted, see  Charities,  40. 

Conviction  of  illegal  registration  as  bar  to 
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prosecution    for    false    swearing,     see 

Criminal  Law,  218. 
Conclusiveness  of  judgment  in  claim  case, 

see  Levy  and  Seizure,  34. 
See  also  infra,  241,  401. 

145.  A  judgment  rendered  in  a  former 
action  is  conclusive  in  a  second  suit  upon 
the  same  cause  of  action  between  the  same 
parties,  as  to  every  question  which  was  or 
might  have  been  presented  in  the  former 
action.  Harrison  v.  Remington  Paper  Co. 
3:  954,  140  Fed.  385,  72  C.  C.  A.  405. 

146.  A  judgment  in  a  former  action  be- 
tween the  same  parties,  but  upon  a  dif- 
ferent cause  of  action,  operates  as  an  estop- 
pel in  the  second  suit  as  to  every  point  and 
question  which  was  actually  litigated  and 
determined  in  the  first  action;  but  it  is  not 
conclusive  relative  to  other  matters  which 
might  have  been,  but  were  not,  litigated  and 
decided.  Harrison  v.  Remington  Paper  Ca 
3:  954,  140  Fed.  385,  72  C.  C.  A.  405. 

147.  If  a  record  is  such  that  there  is  or 
may  be  a  material  issue,  question,  or  matter 
in  a  second  suit  upon  a  different  cause  of 
action,  which  may  not  have  been  raised, 
litigated,  and  decided  between  the  parties 
in  the  former  action,  the  judgment  therein 
does  not  constitute  an  estoppel  from  liti- 
gating this  issue,  question,  or  matter,  unless 
by  pleading  or  proof  the  party  asserting  the 
estoppel  establishes  the  fact  that  the  issue, 
question,  or  matter  in  dispute  was  actually 
and  necessarily  litigated  and  determined  in 
the  former  action.  Harrison  v.  Remington 
Paper  Co.  3:  954,  140  Fed.  385,  72  C.  C.  A. 
405. 

148.  Upon  a  plea  of  former  adjudication, 
a  matter  will  be  held  res  judicata,  although 
not  raised  as  an  issue  by  the  pleadings  in 
the  former  action,  if,  from  the  record,  it 
appears  that  it  formed  one  of  the  premises 
upon  which  the  judgment  necessarily  rest- 
ed. Bleakley  v.  Barclay,  10:  230,  89  Pac. 
906,   75   Kan.  462. 

149.  A  decree  that  is  appealable  under 
W.  Va.  Code  1899,  chap.  135,  §  1,  cl.  7, 
as  one  adjudicating  the  principles  of  a 
cause,  or  that  is  final  in  such  sense  as  to 
make  it  reviewable  by  bill  of  review,  is  con- 
clusive of  every  matter  decided  by  it,  and 
of  every  matter  which,  by  the  rules  of  equity 
practice,  the  parties  were  bound  to  set  up 
in  reference  to  it,  before  submitting  it  for 
adjudication,  and  cannot  be  altered  or  dis- 
turbed except  by  appeal  or  bill  of  review 
within  the  respective  periods  allowed  there- 
for by  the  statutes.  Barbour  v.  Tompkins, 
3:  715,  52  S.  E.  707,  58  W.  Va.  572. 

150.  An  acquittal  upon  a  criminal  charge 
is  not  a  bar  to  civil  action  brought  against 
the  defendant  by  the  state,  although  in 
order  to  recover  it  must  prove  him  to  have 
been  guilty  of  the  offense.  State  v.  Roach, 
31:  670,  112  Pac.  150,  83  Kan.  606,  113  Pac. 
401,   84   Kan.   177.  (Annotated) 

151.  A  judgment  upon  an  issue  of  inter- 
ference in  the  Patent  Office  against  one  of 
the  claimants,  who  has  assigned  his  claim, 
determines  only  the  question  of  priority,  and 
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does  not  settle  the  question  of  his  right 
to  the  patent  so  as  to  entitle  the  assignee  to 
a  rescission  of  the  contract  and  a  recovery 
of  payments  made  thereunder.  Westing- 
house  Air  Brake  Co.  v.  Hien,  24:  948,  159 
Fed.  936,  87  C.  C.  A.  142.  (Annotated) 

152.  One  enjoined  from  interfering  with 
the  construction  of  a  railroad  is  not  pre- 
cluded from  raising  in  court  the  question 
of  its  authority  to  make  use  of  a  particular 
motive  power.  Howley  v.  Central  Valley 
R.  Co.  2:  138,  62  Atl.  109,  213  Pa.  36. 

153.  Where  creditors  filed  a  petition  to 
have  a  debtor  adjudged  an  involuntary 
bankrupt,  alleging  several  acts  of  bank- 
ruptcy, among  them  being  that,  while  in- 
solvent, he  made  a  preference  to  a  firm, 
named  as  creditors,  within  four  months  be- 
fore the  filing  of  the  proceedings,  and,  after 
adjudication  in  bankruptcy,  the  trustee 
brought  suit  against  ?uch  firm,  alleging 
that  they  received  a  preference  with 
reasonable  ground  for  believing  that  it 
was  such,  the  adjudication  in  bankruptcy, 
duly  made,  was  conclusive  of  the  status  of 
the  bankrupt  as  such,  but  did  not  estop  the 
defendants  from  settinr  up,  by  way  of  de- 
fense, that,  some  time  prior  to  the  pro- 
ceedings in  bankruptcy,  they  sold  to  the 
bankrupt  goods,  relying  on  certain  repre- 
sentations rriade  by  him,  and  that  they  dis- 
covered that  such  representations  were  un- 
true, and  rescinded  the  sale  on  account  of 
fraud,  and  retook  their  goods.  Silvey  v. 
Tift,  i:  386,  51  S.  E.  748,  123  Ga.  804. 

(Annotated) 

154.  The  dismissal  of  a  voluntary  peti- 
tion in  bankruptcy  for  laches  on  the  part 
of  the  bankrupt  in  prosecuting  the  proceed- 
ings will  prevent  his  discharge  in  subsequent 
proceedings  from  debts  which  could  have 
been  proved  in  the  former  one.  Pollet  v. 
Cosel,  30:  1 164,  179  Fed.  488,  103  C.  C.  A. 
68.  (Annotated) 

155.  An  action  against  a  bankrupt  for  ob- 
taining goods  by  deceit  is  not  barred  by  the 
fact  that  the  deceit  was  pleaded  in  opposi- 
tion to  a  discharge  in  bankruptcy  proceed- 
ings, since  the  issues  in  the  two  proceed- 
ings are  different  and  the  parties  are  liti- 
gating in  different  capacities.  Talcott  v. 
Friend,  43:  649,  179  Fed.  676,  103  C.  C.  A. 
80.  (Annotated) 

156.  A  judgment  absolving  a  railroad 
company  from  liability  for  an  assault  on  a 
landowner  by  its  servant  sent  to  erect  a 
fence  on  his  property  is  not  conclusive  that 
it  is  not  liable  under  an  amended  complaint 
which  charges  the  assault  to  have  been 
committed  to  render  possible  the  continued 
prosecution  of  the  work  and  prevent  inter- 
ference therewith.  Waaler  v.  Great  North- 
ern R.  Co.  18:  297,  117  N.  W.  140,  22  S.  D. 
256. 

157.  A  judgment  rendered  in  favor  of  the 
defendant  in  an  action  brought  by  a  city 
against  a  street  car  company  to  oust  it 
from  the  possession  of  certain  streets  in 
which  its  tracks  were  laid,  if  binding  upon 
the  state  in  an  action  subsequently  brought 
by  it  to  effect  the  same  purpose,  will  extend 
no  further  than  to  define  the  rights  of  the 
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company  in  the  streets  then  occupied  by  its 
tracks,  where  that  was  the  only  question 
litigated.  State  ex  rel.  Caldwell  v.  Lincoln 
Street  R.  Co.  14:  336,  114  N.  W.  422,  80 
Neb.  333. 

158.  A  final  judgment  adverse  to  a  tax- 
payer of  a  city  suing  in  behalf  of  himself 
and  all  others  similarly  situated,  to  re- 
strain the  carrying  into  effect  of  a  con- 
tract for  street  improvements  which  was 
alleged  to  be  invalid,  is  res  judicata  in  a 
subsequent  suit  brought  by  one  of  the  de- 
fendants of  the  former  suit  against  his 
codefendants,  wherein  the  validity  of  the 
contract  is  also  involved,  as  to  all  ques- 
tions concerning  such  validity  that  are 
identical  in  both  cases  and  were  or  could 
have  been  tried  in  the  former.  El  Reno  v. 
Cleveland-Trinidad  Paving  Co.  27:  650,  107 
Pac.  163,  25  Okla.  648. 

159.  A  judgment,  in  an  action  by  the 
owner  of  horses  against  a  contractor  to 
whom  they  were  hired,  and  a  lumber  com- 
pany for  whom  the  contractor  was  working, 
to  recover  a  personal  judgment  against  the 
contractor  for  the  agreed  price  of  the 
horses'  services,  and  against  the  lumber 
company  to  establish  and  foreclose  a  lien 
claimed  by  such  owner,  does  not  estop  the 
lumber  company  from  claiming,  in  a  subse- 
quent action,  that  the  owner  of  the  horses 
acquired  no  lien  on  the  logs,  where  the 
court,  in  the  prior  action,  found  that  an 
attachment  had  been  returned  without  serv- 
ice, for  the  reason  that  the  logs  had  been 
sawed  into  lumber  by  the  lumber  company, 
and  merely  rendered  a  personal  judgment 
against  the  contractor.  McKinnon  v.  Red 
River  Lumber  Co.  42:  872,  138  N.  W.  781, 
119  Minn.  479. 

Garnishment. 

160.  A  judgment  discharging  a  subscriber 
to  the  stock  of  a  corporation  as  garnishee 
for  its  debt  upon  failure  of  the  plaintiff  to 
contest  his  answer  denying  indebtedness  is 
res  judicata  of  the  question  of  indebtedness 
in  a  subsequent  direct  proceeding  by  the 
creditor  against  him  to  apply  his  individu- 
al stock  subscription  to  the  payment  of  the 
corporate  indebtedness.  Roman  v.  Mont- 
gomery Iron  Works,  19:  604,  47  So.  136,  156 
Ala.  604.  (Annotated) 

161.  A  judgment  rendered  Eigainst  a  non- 
appearing  nonresident,  upon  substituted 
service  of  process  in  a  garnishment  proceed- 
ing, cannot  conclude  him  upon  the  ques- 
tion of  breach  vel  non  of  the  contract  upon 
which  the  proceeding  is  based.  Joseph 
Joseph  &  Brod.  Co.  v.  Hoffman  &  McNeill, 
38:924,  56  So.  216,  173  Ala.  568. 

Suits  for  personalty. 

162.  A  judgment  dissolving  an  attach- 
ment on  the  ground  that  the  affidavit  there- 
for was  untrue,  and  overruling  a  motion 
of  an  interpleader,  who  claimed  title,  to 
release  the  land  therefrom,  is  a  final  ad- 
judication against  the  defendant  that  the 
attachment  was  rightfully  issued,  but  is 
not  conclusive  upon  the  issue  between  the 
plaintiff  and  the  interpleader  as  to  the 
ownership  of  the  property.    Western  Grocer 
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Co.    V.   Alleman,   27:  620,   106   Pac.   460,   81 
Kan.  543. 

2,  Matters  as  to  real  property. 

(See   also    same   heading   in  Digest  L.R.A, 
1-10.) 

Judgment  of  dismissal,  see  supra.  111. 
See  also  infra,   182. 

163.  A  decree  establishing  title  to  real 
estate  is  not  res  judicata  as  to  property  not 
described  in  the  bill.  Kingston  v.  Lehigh 
Valley  Coal  Co.  49:  557,  88  Atl.  763,  241  Pa. 
469. 

164.  A  contract  purchaser  of  several 
parcels  of  land,  part  of  which  the  vendor 
holds  in  trust  for  remainder-men  and  sells 
without  authority,  cannot,  after  his  vendor 
has  deeded  the  non-trust  parcels  to  the  re- 
mainder-men subject  to  liens,  and  the 
court  has,  in  the  purchaser's  suit  to  re- 
scind the  contract  and  recover  back  the 
purchase  money,  ordered  such  parcels  sold 
to  pay  liens,  and  confirmed  a  sale  to  the 
remainder-men  applying  the  proceeds  in 
satisfaction  of  liens  and  in  reduction  of 
the  remainder-men's  judgment  against  the 
trustee,  so  that  the  purchaser  gets  the  full 
benefit  of  the  sale,  insist  that  he  has  a 
lien  on  the  tracks  superior  to  that  acquired 
at  the  court's  sale,  since  such  claim  is 
barred  by  the  judgment  of  confirmation. 
Ft.  Jefferson  Improv.  Co.  v.  Dupoyster, 
a:  263,  66  S.  W.  1048,  112  Ky.  792. 

165.  A  claim  of  one  as  heir  at  law  to 
real  estate  is  cut  oflf  by  a  judgment  against 
him  in  an  action  to  quiet  title,  in  which 
the  title  is  put  in  issue,  and  he  might  have 
presented  such  claim  but  did  not.  Remil- 
liard  v.  Autliier,  4:  295,  105  N.  W.  626,  20 
S.  D.  290.  (Annotated) 

166.  In  an  action  of  ejectment  brought 
by  a  grantee  against  his  grantor,  in  wliich 
the  latter  pleaded  that  the  sole  considera- 
tion for  the  conveyance  was  the  grantee's 
promise  not  to  prosecute  the  husband  of 
the  grantor  for  the  crime  of  embezzlement, 
a  replication  setting  up  as  res  judicata  an 
order  dismissing  a  bill  theretofore  filed  by 
the  grantor  to  set  aside  the  deed  is  no  de- 
fense to  the  plea,  where  the  dismissal  was 
on  the  ground  that  the  parties  to  the  deed 
were  in  -pari  delicto.  Burton  v.  McMillan, 
11:  159,  42  So.  879,  52  Fla.  228. 

167.  A  decree  holding  that  there  had  not 
been  sufficient  delay  in  prosecuting  suit  to 
defeat  an  action  by  a  reversioner  to  prevent 
waste  of  the  estate  by  removal  of  the  coal 
therefrom  does  not  prevent  reliance  on  the 
statute  of  limitations  in  an  action  to  recover 
the  value  of  coal  already  taken.  Kingston 
v.  Lehigh  Valley  Coal  Co.  49:  557,  88  Atl. 
763,  241  Pa.  469. 

168.  Where  the  proceeds  of  the  sale  of 
land  under  a  mortgage  fi.  fa.  are  claimed  un- 
der a  junior  common-law  judgment  and  a 
rule,  to  which  both  lien  creditors  are  par- 
ties, is  brought  to  distribute  such  proceeds, 
upon  trial  of  which  the  validity  of  the  mort- 
gage is  attacked  for  lack  of  consideration 
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and  fraud,  which  rule  results  in  a  judgment 
sustaining  the  validity  of  the  mortgage  lien, 
the  holder  of  the  common-law  fi.  fa.  is  there- 
by estopped  from  subsequently  attacking 
the  sheriff's  deed  to  the  mortgage  creditor  as 
purchaser,  on  the  ground  of  newly  discovered 
evidence  of  the  fraud  relied  upon  on  trial  of 
the  rule  to  distribute  the  money  arising 
from  the  sale  of  the  land.  Thomason  v. 
Thompson,  26:  536,  59  S.  E.  236,  129  Ga.  440. 

169.  A  judgment  for  the  plaintiff  in  an 
action  of  trespass  quare  clausutn  fregit 
against  a  defendant,  claiming  a  way  over 
the  premises  on  which  the  act  of  alleged 
trespass  was  done,  is  not  conclusive  of  the 
right  claimed  by  the  defendant,  unless  it 
is  shown  to  have  been  relied  upon  by  the 
latter  as  a  defense  and  actually  litigated 
in  the  action.  Hoffman  v.  Shoemaker,  34: 
632,  71  S.  E.  198,  69  W.  Va.  233. 

170.  Adverse  judgment,  in  an  action  to  re- 
cover the  value  of  timber  alleged  to  have 
been  wrongfully  taken  from  land,  does  not 
bar  an  action  by  plaintiff"  to  recover  pos- 
session of  the  land.  Roberts  v.  Moss,  17: 
280,  106  S.  W.  297,  127  Ky.  657. 
Ejectment. 

See  also  supra,  166. 

171.  A  judgment  rendered  in  ejectment  is 
conclusive  to  show  the  superiority  of  the 
title  of  the  successful  litigants,  and  may  be 
set  up  as  res  judicata  in  a  subsequent  suit 
to  remove  cloud  from  the  title  contested, 
between  the  same  parties  and  privies  in 
estate,  claiming  the  same  land  under  the 
same  titles.  Whitehouse  v.  Jones,  12:  49, 
55  S.  E.  730,  60  W.  Va.  680. 

172.  A  judgment  in  an  action  to  recover 
possession  of  real  estate  which  turned  en- 
tirely upon  the  question  of  the  statute  of 
limitations  is  not  binding  in  a  subsequent 
action  involving  a  portion  of  the  same  tract, 
in  which  the  defense  is  a  grant  which  is 
alleged  to  be  void  because  executed  by  per- 
sons under  age.  Priddy  v.  Boice,  9:  718,  99 
S.   W.   1055,  201   Mo.  309. 

Partition. 

Garnishment  of  share  awarded  to  debtor  on 
sale  in  partition  after  transfer  of  his 
interest  in  property  to  cotenant,  see 
Garnishment,  19. 

173.  The  right  of  a  tenant  in  common  to 
share  in  the  proceeds  of  a  sale  for  partition 
under  a  deed  from  one  of  his  cotenants,  of 
the  latter's  interest  in  the  common  prop- 
erty, which  is  not  brought  to  the  attention 
of  the  court  in  partition  proceedings  in- 
stituted by  another  cotenant,  is  not  con- 
cluded by  the  judgment,  although  the  stat- 
ute provides  that  a  final  decree  in  partition 
proceedings  shall  be  conclusive  of  the  rights 
of  all  parties  to  the  suit.  Shuler  v.  Mur- 
phy, 14:  333,  44  So.  810,  91  Miss.  518. 

(Annotated) 
Foreclosure. 

174.  The  liability  of  an  estate  for  a  mort- 
gage indebtedness,  and  to  a  covenantee  un- 
der a  deed  of  the  mortgaged  premises,  ex- 
ecuted by  the  decedent  in  her  lifetime,  was 
left  wholly  unadjudicated  in  a  foreclosure 
action  to  which  the  administrator  and  the 
grantee    of    the    mortgaged    premises    were 
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made  parties,  and  in  which  a  decree  declar- 
ing the  administrator  to  be  personally  liable 
in  his  representative  capacity  for  the  mort- 
gaged indebtedness  was  reversed  on  appeal 
and  the  cause  dismissed  as  to  him  because 
it  was  not  proper  to  settle  in  the  action 
the  question  of  the  liability  of  the  estate 
for  the  indebtedness.  Re  Hanlin,  17:  1189, 
113  N.  W.  411,  133  Wis.  140. 
Community  property. 

175.  A  judgment  annulling  a  marriage 
does  not  estop  one  of  the  parties  from 
subsequently  maintaining  an  action  to  es- 
tablish rights  in  the  community  property, 
if  such  question  was  not  raised  or  con- 
sidered in  the  former  suit.  Coats  v.  Coats, 
36:  844,  118  Pac.  441,  160  Cal.  671. 
Bonndaries. 

Judgment  of  dismissal,  see  supra,  1.15-117. 

Presumption    as    to    matter    determined    in 

former  suit,  see  Evidence,  502-508. 

3.  Divorce. 

(See   also   same  heading   in  Digest  L.R.A. 
1-10.) 

Foreign  judgment,  see  Infra,  IV.  b,  2. 
Estoppel   to   maintain   second   suit   for   di- 
vorce, see  Estoppel,  45. 

176.  A  judgment  in  divorce,  so  far  as 
in  rem,  is  conclusive  on  the  whole  world 
as  to  the  status  of  the  parties  being,  from 
that  time,  single  as  to  each  other,  but  does 
not  settle  the  status  of  their  prior  rela- 
tions so  as  to  render  them,  as  to  the  whole 
world,  valid,  regardless  of  whether  they 
were  so  in  fact  or  not.  Oborn  v.  State, 
31:966,   126   N.   W.    737,   143    Wis.   249. 

177.  A  decree  in  an  action  for  divorce 
for  extreme  cruelty  bars  a  re-examination 
of  the  same  facts  in  a  subsequent  action 
between  the  same  parties  for  a  divorce  on 
the  same  ground,  it  being  only  when  enough 
has  occurred  since  the  rendition  of  the  first 
decree,  to  entitle  the  plaintiir  to  relief,  that 
a  divorce  will  be  granted  in  a  subsequent 
proceeding.  Ford  v.  Ford,  27:  856,  108  Pac. 
366,   25  Okla.   785. 

178.  A  decree  for  divorce  from  bed  and 
board  does  not  so  establish  the  status  of  the 
parties  as  to  bar  a  subsequent  action  for 
an  absolute  divorce  under  a  statute  per- 
mitting such  a  divorce  where  the  parties 
have  lived  separate  and  apart  for  ten  suc- 
cessive years.  Cooke  v.  Cooke,  49:  1034,  80 
S.  E.  178,  164  N.  C.  272. 

179.  That  one  who  has  denied  the  charges 
upon  which  a  suit  for  divorce  was  based 
made  no  effort  to  disprove  them  at  the 
trial  does  not  amount  to  an  admission  of 
their  truth  where  she  did  not  know  the  ex- 
act charges  made  against  her,  and  there  is 
evidence  tending  to  show  that  the  divorce 
decree  was  procured  by  perjured  testimony. 
Wilson  V.  Mitchell,  30:  507,  111  Pac.  21,  48 
Colo.  454. 

180.  Where  the  statutes  do  not  confer 
jurisdiction  in  divorce  cases  to  make  final 
disposition  of  property  rights  between  the 
parties,  a  judgment  granting  a  divorce,  in 
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which  no  disposition  was  made  or  attempted 
to  be  made  of  certain  property  rights  be- 
tween the  parties,  is  not  as  to  such  rights 
res  judicata,  and  the  same  are  subject  to 
determination  in  a  subsequent  action 
brought  for  that  purpose.  Thomas  v. 
Thomas,  35:  124,  109  Pac.  825,  113  Pac. 
1058,  27  Okla.  784. 
Alimony. 

Presumption   as  to   allowance  to   wife   for 
tort,  see  Evidence,  503. 

4.  Taxes  and  assessments. 

(See  same  heading  in  Digest  LJt.A.  1-10.) 

5.  Probate  matters. 

(See   also   same  heading  in  Digest  L.R.A. 
1-70.) 

Foreign  judgment,  see  infra,  289. 
See  also  supra,   119. 

181.  The  mere  probating  of  a  will  is  not 
final  and  conclusive  as  to  the  validity  and 
construction  of  the  instrument,  but  ques- 
tions regarding  such  matters  may  be  raised 
at  any  time  before  final  distribution.  Low- 
ery  v.  Hawker,  37:  1143,  133  N.  W.  918,  22 
N.  D.  318. 

182.  A  decree  of  the  probate  court  reject- 
ing a  will  for  lack  of  testamentary  capacity 
is  conclusive  on  parties  to  the  proceeding, 
as  to  testator's  capacity  to  revoke  a  former 
will  ofl"ered  for  probate,  so  far  as  it  in- 
volves personal  estate,  but  not  in  its  rela- 
tion to  real  estate.  Re  Goldsticker,  18:  99, 
84   N.   E.   581,    192   N.   Y.   35. 

183.  An  order  by  a  county  court  directing 
an  administrator  with  the  will  annexed  to 
deliver  to  a  testamentary  trustee  possession 
of  all  property  affected  by  that  trust,  but 
in  no  manner  defining  the  rights  of  the 
cestuis  que  trustent,  presents  no  bar  to  an 
action  in  equity  by  the  cestuis  que  trustent 
against  the  trustee,  to  compel  him  to  deliver 
possession  of  the  property  and  in  effect  to 
dissolve  the  trust.  Hill  v.  Hill,  38:  198, 
132  N.  W.  7.38,  90  Neb.  43. 

184.  A  decree  affirming  the  amount  ascer- 
tained by  a  commissioner  as  being  the 
sum  which  a  widow  is  entitled  to  under  a 
provision  in  her  husband's  will  for  her  main- 
tenance and  support  is  res  judicata  as  to 
the  amount  to  which  she  is  entitled,  but 
it  does  not  confer  upon  her  any  right  '^a  por- 
tions unexpended  at  her  death,  so  that  they 
will  constitute  a  debt  against  the  husband's 
estate  in  favor  of  a  devisee  or  personal  rep- 
resentative of  the  wife.  Brown  v.  Cresap,  9: 
997,  56  S.  E.  603,  61  W.  Va.  315. 

185.  A  petition  for  distribution  of  an 
estate  before  the  death  or  remarriage  of  the 
widow,  which  has  been  given  to  her  for  life, 
except  that  in  case  she  remarries  the  estate 
shall  be  divided,  giving  her  a  certain  share, 
raises  the  question  of  the  validity  of  the 
provision  changing  her  interest  in  case  of 
remarriage,  and  a  decision  upon  that  ques- 
tion will  be  binding  on  the  beneficiaries.  Re 
Fitzgerald,  49:  615,  119  Pac.  96,  161  CaL 
319. 
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186.  A  judgment  denying  the  claim  of  a 
widow  to  share  in  the  estate  of  decedent  as 
his  widow,  on  the  ground  that  the  marriage 
was  not  proved,  does  not  of  itself  require 
the  rejection  of  her  claim  against  his  es- 
tate for  services,  which  was  not  presented 
within  the  time  required  by  statute,  on  the 
ground  that  equity  would  not  interfere  be- 
cause the  relations  between  the  parties  were 
meretricious.  Asher  v.  Pegg,  30:  890,  123 
N.  W.  739,  146  Iowa,  541. 


6.  On  contracts. 


(See   also   same   heading   in   Digest  L.R.A, 
1-10.) 

187.  Where,  in  an  action  against  one  to 
recover  money  which  he  claims  was  given 
him  under  an  express  contract  in  consider- 
ation of  services  which  he  afterwards  per- 
formed, a  judgment  is  rendered  against  him 
upon  a  verdict  which  may  have  resulted 
from  the  determination  of  either  one  of  two 
issues,  such  judgment  does  not  bar  him 
from  maintaining  a  subsequent  action  upon 
an  implied  promise  to  pay  the  reasonable 
value  of  such  services  as  he  had  rendered. 
Clifton  V.  Meuser,  43:  124,  129  Pac.  159,  88 
Kan.  408. 

188.  A  judgment  in  an  action  for  com- 
pensation for  work  already  done  under  a 
continuing  contract  to  permit  plaintiff  to 
make  certain  books  which  are  to  be  issued 
periodically  does  not  bar  subsequent  actions 
for  breaches  in  refusing  to  permit  plaintiff 
to  go  on  with  the  contract,  which  accrued 
subsequent  to  the  institution  of  the  first 
action  but  prior  to  the  rendition  of  the 
judgment,  although  the  plaintiff  might,  by 
amendment,  have  introduced  into  that  ac- 
tion all  causes  which  arose  before  it  was 
concluded,  but  did  not  do  so.  Jones  v.  Gam- 
mel  Statesman  Pub.  Co.  8:  1197,  99  S.  W. 
701,  100  Tex.  320.  (Annotated) 

189.  An  adjudication  in  favor  of  a  coun- 
terclaim for  inferior  quality  and  defective 
installation  of  machinery  for  which  a  series 
of  notes  was  given,  in  a  suit  upon  one  of 
the  notes,  will  prevent  its  use  in  defense  of 
actions  upon  the  other  notes.  Case  Mfg. 
Co.  V.  Moore,  10:  734,  57  S.  E.  213,  144  N. 
C.   527.  (Annotated) 

190.  A  judgment  in  favor  of  defendant  in 
an  action  to  recover  the  contract  price  of 
light  furnished  a  municipal  corporation  is 
no  bar  to  a  subsequent  action  to  recover 
the  value  of  the  light  upon  quantum  meruit. 
Water,  Light,  &  Gas  Co.  v.  Hutchinson,  19: 
aig,  160  Fed.  41,  90  C.  C.  A.  547. 

191.  A  judgment  for  rent  will  not  bar  an 
action  for  that  of  a  certain  month  where  at 
the  trial  the  original  complaint  was  orally 
amended  so  as  to  include  that  whicli  had 
accrued  since  the  commencement  of  tlie  ac- 
tion, but  a  doubt  was  expressed  whether  or 
not  that  for  tlie  month  mentioned  had  ac- 
crued under  the  contract,  and  it  was  not 
included  in  the  verdict.  Young  v.  Berman, 
34:  977,  131  S.  W.  62,  9(5  Ark.  78. 
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7.  Negligence ;  nuisance. 

(See   also   same   heading   in  Digest   L.R.A. 
1-70.) 

Xegligence. 

192.  A  judgment  against  a  contractor  for 
street  improvements,  under  his  duty  to  in- 
demnify the  city  against  liability  .for  inju- 
ries to  travelers,  due  to  his  negligence,  is 
prima  facie  evidence  of  the  amount  of  dam- 
ages in  a  suit  by  him  against  a  subcontract- 
or through  whose  negligence  the  accident 
happened,  although  the  latter  was  not  noti- 
fied of  the  original  suit,  where  the  injured 
person  is  introduced  as  a  witness  in  the 
suit  against  the  subcontractor,  and  oppor- 
tunity given  to  cross-examine  him  as  to  the 
extent  of  his  injury.  Grant  v.  Maslen,  16: 
910,  115  N.  W.  472,  151  Mich.  468. 

(Annotated) 

193.  A  judgment  by  a  justice  of  the  peace 
for  a  physician's  fee  is  no  bar  to  a  subse- 
quent action  against  him  for  malpractice  in 
rendering  the  services  for  which  the  recov- 
ery was  had,  if  the  justice  had  no  jurisdic- 
tion of  an  action  for  malpractice,  and  no  de- 
fense was  presented  before  him.  Barton  v. 
Southwick,  46:219,  101  N.  E,  928,  258  111. 
515.  (Annotated) 
Nuisance. 

194.  An  acquittal  in  a  criminal  prosecu- 
tion for  maintaining  within  the  fire  limits 
a  building  alleged  to  be  a  nuisance  because 
not  complying  with  a  requirement  of  the 
municipal  ordinance  is  not  res  judicata 
upon  the  question  of  nuisance,  in  a  proceed- 
ing by  the  owner  to  enjoin  the  summary 
destruction  of  the  building  in  accordance 
with  the  provisions  of  the  ordinance. 
Micks  v.  Mason,  11 :  653,  108  N.  W.  707, 
145   Mich.  212.  (Annotated) 

195./  Acquittal  of  a  criminal  charge  for 
maintaining  a  place  for  illegal  sale  of 
liquor  is  no  bar  to  the  granting  of  an 
injunction  against  the  maintenance  of  such 
place,  although  the  evidence  in  the  two 
cases  is  the  same.  State  v.  Roach,  31:  670, 
112  Pac.  150,  83  Kan.  606,  113  Pac.  401,  84 
Kan.  177. 

8.  Corporate  matters. 

(See  also   same  heading  in  Digest  L.R.A. 
1-70.) 

196.  A  judgment  by  a  court  having  juris- 
diction in  a  garnishment  proceeding  against 
a  corporation  is  conclusive  in  an  action 
against  stockholders  to  reach  assets  wrong- 
fully withdrawn,  as  to  the  fact  of  indebted- 
ness to  the  principal  debtor  and  the  amount 
thereof.  Montgomery  v.  Whitehead,  11: 
230,  90  Pac.  509,  40  Colo.  320. 

197.  A  judgment  absolving  from  more 
than  its  proportionate  share  of  the  judg- 
ment a  railroad  company  which  entered  in- 
to an  agreement  to  maintain  excessive 
rates  for  the  use  of  a  bridge  and  divide  the 
surplus  thus  accumulated  among  the  roada 
contributing  business  to  the  bridge,  after 
the  railroads  and  the  bridge  company  had 
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entered  into  a  contract  for  the  use  of  the 
bridge  and  a  proportionate  contribution  to 
its  fixed  charges,  under  which  one  of  the 
roads  had  recovered  a  judgment  against  the 
bridge  company  for  its  share  of  the  surplus, 
although  the  insolvency  of  some  of  the  con- 
tracting roads  left  a  deficit  which  would 
otherwise  fall  on  the  bridge  company,  is  not 
conclusive  of  its  nonliability  to  make  good 
the  whole  amount  recovered  against  the 
bridge  company  by  the  railroad  for  its  share 
of  a  surplus  so  accumulated  at  another 
time,  from  which  it  had  been  excluded  by 
means  of  a  secret  agreement  entered  into  by 
the  road  sought  to  be  charged,  when  con- 
trolling the  bridge  company  through  its  own 
officers,  to  maintain  such  excessive  rates, 
and  divide  the  surplus  among  the  parties 
to  the  secret  agreement,  the  other  parties  to 
which  had  become  insolvent.  Dodd  v.  Pitts- 
burg, C.  C.  &  St.  L.  R.  Co.  16:  898,  106  S. 
W.  787,  127  Ky.  762. 

e.  A8  to  parties. 

1.  In  general. 

(See  also   same   heading  in  Digest  L.R.A, 
1-70.) 

See  also  supra,  162. 

198.  An  adverse  decision  in  a  suit  by  a 
taxpayer  on  behalf  of  himself  and  all  other 
taxpayers  who  may  wish  to  join  in  the  suit, 
to  enjoin  the  enforcement  of  a  statute  be- 
cause of  its  unconstitutionality,  bars  a 
second  action  by  another  taxpayer  on  behalf 
of  himself  and  others  who  wish  to  join,  at- 
tacking the  statute  because  the  constitu- 
tional requirements  were  not  followed  in  its 
passage,  although  that  specific  ground  of  at- 
tack was  not  raised  in  the  former  action. 
Greenberg  v.  Chicago,  49:  108,  99  N.  E.  1039, 
256  IH.  213.  (Annotated) 

199.  A  judgment  in  favor  of  a  taxpayer 
enjoining  a  school  district  from  paying  out 
money  under  certain  contracts  alleged  to  be 
invalid,  is  not  a  bar  to  an  action  by  the 
contractor  to  recover  against  the  district 
on  quantum  meruit  for  money  expended  and 
services  rendered  in  reliance  on  the  con- 
tract, unless  the  contractor  was  a  party  to 
the  former  proceeding,  or  so  connected 
therewith  as  to  have  had  an  opportunity 
to  present  therein  an  issue  as  to  his  right 
to  recover  on  quantum  m,eruit.  Lee  t.  In- 
dependent School  Dist.  37:  383,  128  N.  W. 
533.  149  Iowa,  345. 

200.  A  notice  containing  the  information 
that  an  action  had  been  instituted  against 
the  city  to  recover  damages  for  injuries  al- 
leged to  have  been  caused  by  a  fall  on  the 
right  of  way  of  a  railway  company,  and  that 
the  company  would  be  expected  to  make  a 
proper  defense  thereto,  is  sufficient  to  render 
the  judgment  recovered  therein  conclusive 
upon  the  railroad  company.  Astoria  v. 
Astoria  &  C.  R.  R.  Co.  49:  404,  136  Pac. 
645,  67  Or.  638. 

201.  A  judgment  recovered  against  a  city 
by  a  person  injured  by  a  defect  in  a  street 
Digest  1-52  I..R.A.(N.S.) 


at  a  railway  crossing  is,  in  an  action  by  the 
city  against  the  railway  company  to  recover 
the  amount  thereof,  conclusive  evidence  of 
the  facts  thereby  established,  where  the  rail- 
way company  was  notified  of  the  bringing  of 
the  action  against  the  city  and  given  oppor- 
tunity to  defend.  Astoria  v.  Astoria  &  C. 
R.  R.  Co.  49:  404,  136  Pac.  645,  67  Or.  538. 

202.  A  judgment  in  favor  of  a  municipal 
corporation  in  an  action  against  it  and  a 
telephone  company  for  injuries  caused  by  a 
broken  wire  maintained  by  the  city  on 
the  company's  poles,  as  to  which  the  com- 
pany was  not  negligent,  will  prevent  a  re- 
covery against  the  company,  since  its  liabil- 
ity, if  any,  depends  on  that  of  the  city,  its 
licensee,  which  is  negatived  by  the  judg- 
ment in  its  favor.  Hayes  v.  Chicago  Teleph. 
Co.  2:  764,  76  N.  E.  1003,  218  111.  414. 

(Annotated) 

203.  A  bill  to  foreclose  a  mortgage  upon 
property  across  which  the  mortgagor  at- 
tempted to  dedicate  a  public  highway  with- 
out the  consent  of  the  mortgagee  is  suffi 
cient  to  cut  off  the  rights  of  the  municipal- 
ity claiming  under  the  dedication,  which 
is  made  a  party  to  the  suit,  if  sufficient 
references  are  made  in  the  bill  to  the  al- 
leged way  to  convey  to  the  city  notice  of 
the  facts  and  circumstances  out  of  which 
the  alleged  dedication  arose,  and  the  bill 
prays  that  the  defendants  be  foreclosed  of 
all  right,  title,  and  equity  of  redemption 
in  the  mortgaged  premises,  although  spe- 
cific reference  is  made  to  another  street 
alone  as  a  reason  for  making  the  city  a  par- 
ty to  the  suit.  Kiernan  v.  Jersey  City  (N. 
J.  Err.  &  App.)  31:  1023,  78  Atl.  228,  80 
N.  J.  L.  273. 

204.  A  judgment  denying  the  existence 
of  a  street  in  a  suit  by  a  municipal  cor- 
poration to  establish  its  existence  is  no 
bar  to  a  subsequent  action  by  the  mayor 
in  his  individual  capacity  to  enforce  his 
rights  in  the  street  because  of  a  purchase 
of  land  with  reference  to  a  plat  showing 
its  existence.  Rahr  v.  Wittmann,  36:  392, 
132  N.  W.  1107,  147  Wis.  195. 

205.  A  judgment  denying  the  existence 
of  a  street  in  a  suit  by  the  public  to  es- 
tablish its  existence  does  not  bar  an  action 
by  one  of  the  public  to  establish  his  pri- 
vate rights  in  the  alleged  street  because 
of  a  purchase  of  real  estate  with  reference 
to  a  plat  on  which  the  street  is  shown. 
Rahr  v,  Wittmann,  36:  392,  132  N.  W. 
1107,  147  Wis.   195. 

206.  The  owner  of  a  patent  cannot  re- 
cover in  a  suit  against  a  manufacturer  of 
an  infringing  article  which  the  latter  sells 
to  retailers,  all  the  relief  to  which  he  is  en- 
titled in  suits  against  the  latter;  and  a  suit 
or  a  decree  for  an  injunction,  gains,  profits, 
and  damages  against  the  manufacturer  is 
no  bar  to  suits  for  infringement  against 
those  who  purchase  from  him  and  use  or 
sell  the  infringing  article.  Kryptok  Co.  v. 
Stead  Lens  Co.  39:  i,  190  Fed.  767,  111  C.  C. 
A.   495. 

207.  An  accommodation  maker  of  a  note 
containing  a  joint  promise  to  pay  cannot 
defeat  an  action  against  himself  by  a  guar- 
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antor,  because  a  judgment  has  been  taken 
against  a  comaker.  Noble  v.  Beeman- 
Spaulding-Woodward  Co.  46:  162,  131  Pac. 
1007,  65  Or.  95. 

208.  There  is  no  such  privity  between  a 
foreign  administrator  as  to  whom  an  action 
pending  in  a  foreign  jurisdiction  against 
the  testator  at  the  time  of  his  death  is  law- 
fully revived  and  the  domiciliary  executors 
and  the  estate  as  will  make  a  subsequent  de- 
cree therein  binding  upon  the  latter.  Brown 
V.  Fletcher,  15:  632,  109  N.  W.  686,  146 
Mich.  401. 

209.  The  facts  that  the  name  of  an  inter- 
vener claiming  under  the  original  defendant 
is  inserted  in  the  caption  of  a  default  de- 
cree against  the  latter  in  favor  of  the  plain- 
tiff, and  that  the  decree  runs  against  all 
persons  claiming  under  the  defendant,  will 
not  support  a  plea  of  former  adjudication 
and  estoppel  as  against  the  intervener,  where 
the  decree  does  not  adjudge  the  intervener 
to  be  in  default,  and  does  not  show  that  a 
hearing  was  had  on  the  merits  of  the  inter- 
vention petition,  and  does  not  appear  to 
run  against  the  intervener,  by  name  or  nec- 
essary implication;  and  where  the  real  is- 
sue in  the  case  lies  between  the  plaintiff 
and  the  intervener.  McCullough  v.  Con- 
nelly, 15:  823,  114  N.  W.  301,  laZ  Iowa,  682. 

210.  A  judgment  obtained  in  an  action  on 
a  valid  contract  instituted  against  a  foreign 
corporation  while  rightfully  doing  business 
within  a  state  is  binding  upon  one  who,  be- 
fore rendition  thereof,  assumed  the  liability 
involved  in  such  action,  although  the  judg- 
ment was  not  rendered  until  after  the  cor- 
poration had  been  deprived  of  its  right  to  do 
business  within  the  state.  Billmyer  Lumber 
Co.  v.  Merchants'  Coal  Co.  26:  iioi,  66  S.  E. 
1073,  66  W.  Va.  696. 

211.  A  judgment  in  favor  of  a  sleeping 
car  company  in  an  action  by  a  passenger 
to  hold  it  liable  for  loss  of  his  baggage 
while  he  was  a  passenger  on  its  car  is  no 
bar  to  an  action  against  the  railroad  com- 
pany to  hold  it  liable  for  the  loss.  Nelson 
v.  Illinois  C,  R.  Co.  31:689,  53  So.  619, 
98  Miss.  295. 

212.  Purchasers  from  a  landlord  who  was 
not  a  party  to  and  was  not  concluded  by  an 
adverse  judgment  in  an  action  of  ejectment 
prosecuted  against  his  tenant,  who  acquired 
title  subsequent  to  the  judgment,  are  not 
bound  thereby,  although  they  were  defeated 
parties  to  the  ejectment  suit.  Ditlinger  v 
Miller,  26:  595,  105  Pac.  20,  81  Kan.  9. 
Master  and  sei^ant. 

213.  A  verdict  exonerating  the  servant  in 
an  action  against  master  and  servant  for 
personal  injuries  caused  by  the  misfeasance 
of  the  servant  requires  an  acquittal  of  the 
master  also.  McGinnis  v.  Chicago,  R.  I. 
&  P.  R.  Co.  9:  880,  98  S.  W.  590,  200  Mo. 
347.  (Annotated) 

214.  A  verdict  exonerating  the  servant  in 
an  action  against  a  railroad  company  and 
its  locomotive  engineer  for  the  death  of 
plaintiff's  son,  caused  by  the  misfeasance  of 
the  engineer,  requires  an  acquittal  of  the 
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railroad  company  also.     Southern  R.  Co.  v. 
Harbin,  30:  404,  68  S.  E.  1103,  135  Ga.  122. 

(Annotated) 
Principal  and  agent. 

215.  No  judgment  can  be  rendered  against 
the  principal  when  a  verdict  is  returned  in 
favor  of  the  agent,  in  an  action  against  prin- 
cipal and  agent  for  damages  caused  by  an 
act  of  the  agent  done  without  the  direc- 
tion or  knowledge  of  the  principal.  Calla- 
han V.  Graves,  46:  350,  132  Pac.  474,  37 
Okla.  503. 

Trustees,    representatives,    and    bene- 
ficiaries. 

216.  A  judgment  rendered  in  an  action 
for  wrongful  death,  by  one  who  was  ap- 
pointed administrator  of  the  deceased  con- 
trary to  the  requirements  of  statute,  but 
not  under  such  circumstances  as  to  render 
the  appointment  void,  is  a  bar  to  an  action 
for  the  same  wrong  by  another  administra- 
tor of  the  decedent  appointed  in  another 
state.  Alabama  G.  S.  R.  Co.  v.  Hill,  43: 
236,  76  S.  E.  1001,  139  Ga.  224. 

217.  When  a  mortgage  is  executed  to  a 
party  named  as  trustee,  who  has  no  bene- 
ficial interest  in  the  mortgage,  and  is  given 
no  powers  or  duties  over  the  subjects  of 
the  mortgage  relation,  nor  any  authority 
to  represent  the  creditor,  a  judgment  quiet- 
ing the  title  of  the  mortgaged  land  as 
against  such  nominal  trustee,  in  an  action 
to  which  the  creditor  is  not  a  party,  will 
not  bind  the  creditor,  nor  operate  as  a  bar 
to  the  maintenance  of  an  action  to  foreclose 
his  mortgage.  Gibson  v.  Ledwitch,  35:196, 
114  Pac.  851,  84  Kan.  505.  (Annotated) 
Infants. 

Estoppel   of   infant   by   judgment,    see   Es- 
toppel, 46. 

218.  The  mere  entry  on  the  court's  docket 
"decree  by  consent"  is  not  sufficient  to  bind 
infant  litigants  who  appeared  by  guardian 
ad  litem,  where  the  clerk's  minutes  and  the 
amplified  entry  of  the  decree  show  a  trial 
and  judgment  according  to  the  findings. 
Charles  v.  White,  21:481,  112  S.  W.  545, 
214  Mo.  187. 

Afterbom   children. 

219.  The  court  has  no  power  to  appoint 
a  person  to  represent  a  class  of  which  there 
is  no  member  in  existence,  e.  g.,  unborn 
children.  Per  Byrne,  J.  Re  Whiting's 
Settlement,  4  B.  R.  C.  10,  [1905]  1  Ch.  96. 
Also  Reported  in  21  Times  L.  R.  83. 

220.  Upon  a  summons  to  determine  the 
construction  and  effect  of  a  deed  of  settle- 
ment, unborn  children  who  take  an  inter- 
est under  the  trusts  are  sufficiently  repre- 
sented by  the  trustees.  Re  Whiting's  Set- 
tlement, 4  B.  R.  C.  10,  [1905]  1  Ch.  96. 
Also  Reported  in  21  Times  L.  R.  83. 

221.  Where  an  intestate  leaves  living 
heirs  and  an  unborn  heir  of  the  same  class, 
and  the  estate  is  thereby  vested  in  the  liv- 
ing heirs  subject  to  the  contingency  that 
the  unborn  heir  will  gome  into  life  and 
inherit  with  them,  the  living  owners  of  the 
estate,  for  all  purposes  of  any  litigation  in 
reference  thereto  and  affecting  the  jurisdic- 
tion of  courts  to  deal  with  the  same,  repre- 
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sent  the  whole  estate,  and  stand  not  only 
for  themselves,  but  also  for  the  person  un- 
born. Boal  V.  Wood,  42:  439,  73  S.  E.  978, 
70  W.  Va.  383. 

222.  Decrees  supporting  a  judicial  sale,  in 
a  suit  brought  by  an  administrator  to  sub- 
ject the  decedent's  lands  to  the  payment  of 
his  debts,  to  which  suit  the  widow  and  liv- 
ing heirs  were  parties,  are  not  void  for 
want  of  jurisdiction  as  to  one  who,  when 
the  administrator's  suit  was  instituted,  was 
an  unborn  heir  of  the  decedent,  of  the  same 
class  as  the  living  heirs  who  were  parties  to 
the  suit,  notwithstanding  he  was  never 
made  a  direct  party  to  the  suit  after  com- 
ing into  life.  Boal  v.  Wood,  42:  439,  73  S. 
E.  978,  70  W.  Va.  383.  (Annotated) 
As  betvireen  defendants. 

See  also  supra,  158. 

223.  The  acquittal  of  one  jointly  charged 
with  another,  of  adultery,  does  not  dis- 
charge the  other.  Woody  v.  State,  49:  479, 
136  Pac.  430,  10  Okla.  Crim.  Rep.  322. 

(Annotated) 

224.  A  final  judgment  against  codofend- 
ants  in  an  action  is  res  judicata  when 
pleaded  in  a  subsequent  controversy  be- 
tween such  defendants,  involving  questions 
which  were  or  could  have  been  presented 
in  the  former  action,  since,  to  render  a  judg- 
ment in  an  action  conclusive  as  to  the  par- 
ties thereto,  it  is  not  necessary  tliat  they 
should  have  occupied  adversary  positions 
therein.  El  Reno  v.  Cleveland-Trinidad 
Paving  Co.  27:  650,  107  Pac.  163,  25  Okla. 
648.  (Annotated) 

225.  A  decree  in  a  suit  by  the  distributees 
of  an  estate  for  the  benefit  of  which  certain 
bonds  were  given  at  different  times,  against 
the  principal  and  sureties  in  all  of  them, 
dismissing  the  bill  as  to  the  sureties  in  the 
subsequent  bonds  on  their  separate  demur- 
rers thereto,  does  not  conclude  the  surety  in 
the  original  bond  in  a  subsequent  suit 
against  the  sureties  in  the  other  for  con- 
tribution, under  the  principle  of  res  judica- 
ta, after  payment  or  satisfaction  of  lia- 
bility to  the  estate  by  the  surety  in  such 
first  bond,  where  no  question  as  to  contri- 
bution was  raised  in  the  first  action.  Cen- 
tral Bkg.  &  S.  Co.  V.  United  States  Fidelity 
&  G.  Co.  51:  797,  80  S.  E.  121,  73  W.  Va.  197. 

( Annotated ) 
Attorneys. 

226.  Attorneys  of  the  nominal  defendant 
in  a  suit,  who  were  in  fact  the  real  parties 
in  interest  and  conducted  and  controlled  the 
defense,  will  be  bound  by  the  judgment  as 
though  they  were  formal  parties  to  the  ac- 
tion. Parsons  v.  Urie,  8:  559,  64  Atl.  927, 
104  Md.  238. 

2.  Bersona  not  parties  or  notified. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Effect  of  deed  of  trust  to  pass  interest  of 
minors  in  land  where  they  were  not 
parties  to  deed,  see  Infants,  101. 
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Effect  of  judgment  of  foreclosure  on  junior 
mortgagee  not  made  party,  see  Mobt- 
GAGE,   103. 

Binding  effect  on  teacher  not  a  party  to 
appeal  to  superintendent,  of  his  deci- 
sion, see  Schools,  27. 

See  also  infra,  279,  325. 

'227.  A  judgment  or  order  of  a  court 
binds  no  one  who  is  not  made  a  party 
thereto  and  who  has  not  had  his  day  in 
court,  except  parties  privy  in  interest.  Re 
Sharp,  18:  886,  96  Pac.  563,  15  Idaho,  120. 

228.  An  equitable  decree  reciting  in  gen- 
eral terms  the  appearance  of  ail  the  adult 
defendants,  without  naming  them,  will  not 
be  construed  as  including  a  nonresident  de- 
fendant who  did  not  voluntarily  appear, 
but  was  proceeded  against  by  order  of  pub- 
lication, as  in  such  case  the  appearance 
is  confined  to  those  adult  defendants  served 
with  process  or  who  voluntarily  appear. 
White  v.  White,  24:  1279,  66  S.  E.  2,  66 
W.  Va.  79. 

229.  The  right  to  intervene  in  an  action 
does  not,  in  the  absence  of  its  exercise, 
subject  one  possessing  it  to  the  risk  of  be- 
ing bound  by  the  result  of  the  litigation. 
Lee  V.  Independent  School  Dist.  37:  383,  128 
N.  W.  533,  149  Iowa,  345. 

230.  Persons  who  have  contracted  with  a 
school  district  are  not  so  far  in  privity 
with  the. district  as  to  be  bound  by  a  judg- 
ment enjoining  it  from  carrying  out  the 
contract  on  the  ground  of  its  invalidity,  in 
a  proceeding  to  which  they  are  not  formally 
made  parties.  Lee  v.  Independent  School 
Dist.  37:  383,  128  N.  W.  533,  149  Iowa,  345. 

231.  A  taxpayer  of  a  school  district  who 
has  entered  into  a  contract  witii  it  is  not, 
unless  expressly  made  so,  a  party  to  a  suit 
by  another  taxpayer  on  behalf  of  himself 
and  all  other  taxpayers,  to  enjoin  the  offi- 
cers of  the  district  from  performing  the 
contract  on  the  ground  of  its  invalidity, 
so  as  to  be  bound  by  a  judgment  entered  in 
such  proceeding,  when  he  brings  an  action 
individually  to  enforce  his  claim  under  the 
contract.  Lee  v.  Independent  School  Dist. 
37:  383,   128  N.   W.   533,   149   Iowa,   345. 

232.  In  an  action  by  a  contractor  against 
a  township  trustee  for  failure  and  refusal 
to  put  in  operation  the  machinery  provided 
by  law  for  the  collection  of  taxes  and 
moneys  in  order  to  collect  the  amount  due 
the  contractor,  an  order  of  court  enjoining 
the  collection  of  the  assessment,  entered  in 
a  suit  in  which  the  contractor  was  not  a 
party,  does  not  relieve  the  trustee  of  lia- 
bility. Hupe  V.  Sommer,.  43:  565,  129  Pac. 
136,  88  Kan.  561. 

233.  In  case  the  one  alleged  to  be  ulti- 
mately liable  for  an  injury  due  to  a  defect 
in  a  highway  did  not  participate  in  an 
action  to  hold  the  public  authorities  liable 
for  the  injury,  the  judgment  obtained 
against  such  authorities  is  not  conclusive 
upon  him  as  to  the  facts  necessary  to  make 
a  cause  of  action,  although  it  is  admissible 
in  evidence  to  show  that  suit  was  brought, 
and  recovery  had.     Baltimore  &  O.  R.  Co.  v. 
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Howard    Couiitv    Conirs.    40;  1172,    73    Atl. 
656,  111  Md.  176.  (Annotated) 

234.  A  decree  ordering  the  sale  or  permit- 
ting tlie  redemption  of  land  in  a  suit 
brought  under  W.  Va.  Code  of  1809,  chap. 
105  (Code  1906,  §§  3513-3535),  to  sell  for- 
feited lands  for  the  benefit  of  the  school 
fund,  is  not  binding  upon  persons  who  were 
not  in  any  form  made  parties  thereto. 
Blake  v.  O'Neal,  16:  1147,  61  S.  E.  410,  63 
VV.  Va.  483. 

235.  One  of  two  promoters  wlio  take  a 
wrongful  secret  profit  in  the  sale  of  the 
property  to  a  corporation  organized  by 
them  to  purchase  it  is  not  a  privy  to  a 
suit  against  the  executors  of  the  other  in 
another  state,  to  rescind  the  contract  and 
recover  the  price,  to  whicli  lie  was  not 
made  a  party,  and  in  whicli  he  was  not 
served  ^ith  process,  and  did  not  appear, 
so  as  to  be  entitled  to  set  up  the  judgment 
against  the  corporation  in  bar  of  a  suit 
against  him  at  his  domicil  for  the  same 
cailse  of  action,  although  he  assisted 
through  counsel  in  the  defense  of  the  for- 
eign suit.  Old  Dominion  Copper  Min.  & 
Smelting  Co.  v.  Bigelow,  40:  314,  89  N.  E 
193.  203  Mass.  159. 

236.  A  decree  specifically  enforcing  per- 
formance of  a  contract  to  sell  real  estate  in 
accordance  with  an  option  which  had  been 
given  thereon  does  not  affect  the  rights  of 
one  claiming  an  intermediate  contract  for 
the  land  who  was  not  made  a  party  to  the 
suit.  Smith  v.  Bangham,  28:  522,  104  Pac 
689,  150  Cal.  359. 

237.  A  landowner  who  is  not  a  party  to, 
has  no  notice  of,  and  does  not  defend,  an  ac- 
tion of  ejectment  prosecuted  against  his  ten 
ant,  is  not  bound  by  a  judgment  in  the  ac- 
tion adverse  to  the  tenant.  Ditlinger  v.  Mil- 
ler, 26:  595,  105  Pac.  20,  81  Kan.  9. 

(Annotated) 

238.  Failure  to  make  a  former  transferee 
of  stock  in  a  corporation  a  party  to  a  pro- 
ceeding to  correct  the  register  by  placing 
the  stock  in  the  name  of  a  subsequent  trans- 
feree from  the  same  stockholder  will  not 
render  the  order  void  in  liis  favor,  if  liia 
interest  was  unknown  to  tlie  corj)oration 
or  the  second  transferee,  and  the  proceed- 
ing in  accordance  with  the  statute  under 
wliich  the  corporation  was  organized,  since 
the  first  transferee,  being  cliarged  with  no- 
tice of  tlie  possibility  of  such  proceeding, 
will  be  held  to  have  consented  to  it.  Sliaw 
V.  Goebel  Brew.  Co.  45:  1090,  202  Fed.  408. 
120  C.  C.  A.  470. 

239.  One  holding  a  claim  against  a  dece- 
dent's estate  is  not  bound  by  a  decree  of 
the  surrogate's  court  in  a  proceeding  to 
whicli  he  is  not  a  party,  settling  tlie  execu- 
tor's accounts,  and  declaring  the  estate  to 
be  insolvent,  nor  by  a  decree  entered  on 
petition  of  the  executor's  surety,  amending 
the  original  decree  by  restating  the  divi- 
dend to  which  creditors  were  entitled,  after 
a  citation  to  such  claimant  to  attend  the 
hearing.  Woodruff  v.  H.  B.  Claflin  Co.  28: 
440,  91  N.  E.  1103,  198  N.  Y.  470. 

240.  An  ex  parte  order  made  upon  a 
widow's  application,  setting  apart  to  her  a 
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homestead  interest  in  the  lands  of  her  de- 
ceased husband,  will  not  estop  his  children, 
residing  at  that  time  in  the  county  where 
the  homestead  is  situated,  and  who  have  not 
subsequently  ratified  the  order  or  other- 
wise waived  their  right,  to  object  thereto. 
Draper  v.  Clayton,  29:153,  127  N.  W.  369, 
87  Neb.  443. 

241.  A  decree  in  a  suit  for  annulment  of 
marriage,  based  on  the  nonage  of  one  of  the 
parties,  in  so  far  as  it  establishes  the  status 
or  marital  relation,  is  to  be  regarded  as  a 
judgment  quasi  in  rem;  but,  beyond  the 
adjudication  of  the  status,  the  decree  is 
binding  onlj'  on  the  parties  and  privies, 
so  that  in  a  cause  of  action  between  the  de- 
fendant in  the  annulment  suit  and  stran- 
gers, arising  before  the  decree  of  annulment, 
and  based  on  the  legality  of  his  marriage, 
he  is  not  estopped  from  contesting  witli 
them  the  truth  of  the  ground  on  which  the 
decree  wds  praved.  Luke  v.  Hill,  38:  559, 
73  S.  E.  345,  1.37  Ga.  159.  (Annotated) 

242.  A  parent  is  not  deprived  of  the  cus- 
tody of  his  minor  child  without  due  process 
of  law  or  in  violation  of  his  constitutional 
rights  by  an  order  of  a  probate  court,  made 
under  Idaho  Sess.  Laws  1905,  p.  106,  which 
provides  for  the  care  of  delinquent  children, 
adjudging  that  such  child  is  a  delinquent, 
and  directing  that  it  be  sent  to  a  state  in- 
dustrial school  for  a  fixed  period  of  time, 
since  such  decree  acts  upon  the  child 
in  personam,  and  is  not  binding  upon  a 
parent  not  made  a  party  to  the  proceeding, 
and  since,  if  made  a  party,  and  the  order 
runs  against  him  or  affects  his  rights  as 
natural  guardian,  he  has  a  right  of  appeal 
under  Idaho  Rev.  Stat.  1887,  §  4831.  Re 
Sharp,  18:  886,  96  Pac.  563,  15  Idaho,  120. 

243.  A  decree  of  a  district  court,  which  is 
of  record  in  the  office  of  the  clerk  of  said 
court  in  the  county  where  rendered,  and 
wliich  enjoins  the  defendants  in  the  action 
and  all  other  persons  whomsoever  from 
keeping  or  maintaining  a  nuisance,  as  de- 
fined by  the  prohibitory  liquor  law  of  the 
state,  in  a  certain  building  upon  certain 
described  real  estate  in  said  county,  is  a  re- 
striction, in  the  nature  of  an  encumbrance, 
upon  the  use  of  such  building,  of  which  all 
subsequent  owners,  tenants,  or  occupants 
thereof  must  take  notice  at  their  peril. 
State  V.  Porter,  13:  462,  91  Pac.  1073,  76 
Kan.   411.  (Annotated, 

244.  Remaindermen  cannot  be  bound  by  a 
judgment  entered  against  a  certain  person's 
"heirs"  in  a  proceeding  to  enforce  a  lien 
for  laying  a  pavement  on  a  sidewalk,  where 
the  lien  is  for  the  personal  debt  of  the  life 
tenant  and  does  not  bind  the  land,  and  they 
are  not  named  in  the  proceedings,  and  none 
of  them  was  served  with  process  or  notice 
of  the  proceedings.  Meanor  v.  Goldsmith, 
10:  342,  65  Atl.   1084,  216  P?..  489. 

245.  Orders  made  by  a  referee  in  bank- 
ruptcy provisionally  disposing  of  property 
claimed  by  the  bankrupt  as  exempt  are  not 
binding  upon  the  latter's  wife,  who  was  not 
a  party  to  the  proceeding,  and  who  claims 
the  propertv  as  her  owTi.  Smith  v.  White, 
14:  530,  60  S.  E.  404.  63  W.  Va.  472. 
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246.  An  inquisition  of  lunacy,  and  a  re- 
turn tliat  the  person  sougl.t  to  be  declared 
insane  or  an  iinbocile  was  not  so,  with  an 
entry  of  the  ordinary  confirming  such  re- 
turn, is  not  conclusive  evidence  against 
third  persons,  who  were  not  parties  to  the 
proceeding,  although  notified  thereof  as 
next  of  kin.  Slaughter  v.  Heath,  27:  i,  57 
S.  E.  69,  127  Ga.  747. 

3.  Effect  of  notice  of,   or  participation 
in,  action. 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 

247.  One  is  not  necessarily  bound  by  a 
judgment  in  an  action  the  result  of  which 
may  affect  his  interests,  by  the  fact  that 
he  is  cognizant  of  the  litigation  and  is 
present  at  the  trial.  Lee  v.  Independent 
School  Dist.  37:  383,  128  N.  Wl  533,  149 
Iowa,  345. 

248.  One  does  not  become  a  party  to  a  suit 
so  as  to  he  bound  by  the  judgment,  even 
though  he  has  an  interest  in  the  result,  by 
appearing  therein  to  testify  as  a  witness  at 
the  call  of  one  of  the  parties  carrying  on 
the  litigation.  Lee  v.  Independent  School 
Dist.  37:  383,  128  N,  W.  533,  149  Iowa,  345. 

249.  A  mechanics'  lien  claimant  who  un- 
dertakes on  behalf  of  the  contractor,  but 
for  his  own  benefit,  the  defense  of  a  suit 
by  another  claimant,  is  bound  by  the  judg- 
ment so  far  as  it  establishes  the  validity 
of  the  other  claim  against  the  contractor. 
Ludy  V.  Larsen  (N.  J.  Err.  &  App.)  37: 
957,  79  Atl.  687,  78  N.  J.  Eq.  237. 

250.  To  render  a  decree  establishing  a 
paramount  title  against  a  purchaser  of  real 
estate  entitled  to  the  benefit  of  a  covenant 
of  warranty  conclusive  against  the  cove- 
nantor, he  must  not  only  have  been  notified 
of  the  suit,  but  requested  to  appear  and  de- 
fend. Morgan  v.  Haley,  13:  732,  58  S.  E. 
564,  107  Va.  331.  (Annotated) 

251.  A  nonresident  feme  covert,  married 
pendente  lite,  is  not  bound  by  proceedings 
to  which  her  husband  is  a  party,  for  the 
construction  of  a  will,  which  may  affect  her 
rights,  under  the  rule  that  parties  directly 
interested  in  a  suit,  with  knowledge  of  its 
pendency,  and  having  the  right  to  control, 
direct,  or  defend  it,  who  fail  to  appear  and 
assert  their  rights,  are  concluded  by  the 
judgment,  merely  because,  when  on  a  visit 
within  the  state,  she  heard  the  proceedings 
discussed.  Lumpkin  v.  Lumpkin,  25:  1063, 
70  Atl.  238,  108  Md.  470. 

4.  Principal  and  surety. 

(See   also   same   heading   in  Digest  L.R.A. 
1-10.) 

Against  agent  of  undisclosed  principal,  see 
Election  of  Remedies,  38. 

252.  Sureties  on  a  guardian's  bond  are, 
in  the  absence  of  fraud,  concluded  by  the 
decree  of  the  county  court,  duly  entered 
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on  a  hearing  on  an  accounting  or  final  set- 
tlement, as  to  the  amount  of  the  princi- 
pal's liability,  although  tiie  sureties  are 
not  parties  to  the  accounting.  Southern 
Surety  Co.  v.  Burney,  43:  308,  120  Pac.  748, 
34  Okla.  552. 

253.  A  judgment  of  law  against  an  ad- 
ministrator de  bonis  testatoris  on  contracts 
originating  with  himself,  but  for  the  benefit 
and  on  belialf  of  the  estate,  will  not  estop 
the  surety  on  his  fiduciary  bond  in  a  sub- 
sequent suit  in  equity  to  charge  him  with 
the  payment  of  such  judgment.  Thompson 
v.  Maiin,  22:  1094,  64  S.  E.  920,  65  W.  Va. 
648. 

254.  The  question  whether  or  not  one 
against  wiioni  a  judgment  for  assault  and 
battery,  false  imprisonment,  and  malicious 
prosecution  was  rendered,  acted  in  good 
faith,  is  not  open  in  a  proceeding  against 
his  surety  upon  breach  of  a  recognizance 
given  upon  his  arrest  on  execution.  Mc- 
Christal  v.  Clisbee,  3:  702,  76  N.  E.  511, 
190  Mass.  120. 

255.  A  judgment  against  a  man  in  a 
bankruptcy  proceeding  to  w-hicli  his  wife  is 
not  a  party  is  not  admissible  in  evidence 
in  a  proceeding  by  the  judgment  creditor  to 
enforce  a  mortgage  which  she  had  given  as 
surety  for  him,  where  the  judgment  against 
him  was  not  a  prerequisite  to  her  liability 
and  her  contract  does  not  bind  her  to  abide 
a  judgment  against  him.  P.  Ballantine  & 
Sons  V.  Fenn,  40:  698,  78  Atl.  713,  84  \  t. 
117.  (Annotated) 

5.  Husband  and  u!ife. 

(Bee   also   same   heading   in  Digest   L.R.A. 
1-10.) 

See  also  supra,  251,  255. 

256.  A  decree  that  a  husband  holds  the 
title  to  certain  real  estate  as  mortgagee, 
and  not  as  owner,  is  binding  upon  his  wife; 
and  she  is  not  entitled  to  litigate  the  same 
question  in  another  action,  subsequently 
brought  against  her,  for  the  purpose  of  re- 
moving an  apparent  cloud  on  the  title. 
Stitt  v.  Smith,  13:  723,  113  N.  W.  632,  102 
Minn.  253.  (Annotated) 

257.  A  judgment  in  favor  of  a  defendant 
in  an  action  by  a  married  woman  for 
personal  injuries  is  not  conclusive  against 
plaintiff  in  an  action  by  her  husband  to 
recover  for  the  loss  to  him  growing  out  of 
her  injury.  Womach  v.  St.  Joseph,  10: 
140,  100  S.  W.  443,  201  Mo.  467. 

(Annotated) 

258.  A  judgment  rendered  for  the  defend- 
ant railroad  company,  in  an  action  brought 
by  a  wife  to  recover  damages  for  the  physi- 
cal injury,  pain,  and  agony  suffered  by  her 
on  account  of  her  separation  from  her  hus- 
band when  he  was  wrongfully  expelled 
from  the  train  on  which  they  were  passen- 
gers, to  which  action  he  was  a  necessary 
party  under  the  terms  of  the  statute,  is 
not  res  judicata  in  a  subseqtient  action  by 
him  alone  to  recover  damages  for  tlie  same 
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wrongful  expulsion.  Lindsay  v.  Oregon 
Short  Line  R.  Co.  12:  184,  90  Pac.  984,  13 
Idaho,  477. 

259.  That  personal  injuries  negligently 
inliicted  upon  a  wife  by  a  common  carrier 
have  resulted  in  her  death,  and  that  an  ac- 
tion has  been  brought  under  the  statute  by 
her  administrator  for  the  statutory  benefi- 
ciaries, and  a  verdict  recovered  therein,  con- 
stitute no  bar  to  an  action  by  the  husband 
to  recover  the  damages  sustained  by  him 
by  reason  of  the  carrier's  wrongful  act. 
Mageau  v.  Great  Northern  R.  Co.  15:  511, 
115  N.  W.  651,  103  Minn.  290. 

6.    Corporations    and    stoclcholders    or 
directors. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

See  also  supra,  210. 

260.  A  judgment  in  favor  of  directors  in 
an  action  to  hold  them  liable  for  the  pub- 
lication of  a  libel  to  the  one  libeled  is  not 
a  bar  to  an  action  against  them  on  behalf 
of  the  corporation,  to  compel  them  to  re- 
imburse it  for  damages  which  it  has  been 
compelled  to  pay  because  of  such  publica- 
tion. Hill  V.  Murphy,  40:  1102,  98  N.  E. 
781,   212   Mass.    1. 

Stockholders. 

261.  A  judgment  against  the  record  own- 
er of  corporate  stock  in  a  suit  to  which  his 
transferee  is  not  a  party  is  not  binding 
upon  the  transferee  where,  prior  to  the  in- 
stitution of  the  suit,  he  has  notified  the  cor- 
poration of  his  rights.  Westminster  Nat. 
Bank  v.  New  England  Electrical  Works,  3: 
551,  62  Atl.  971,  73  N.  H.  465. 

7.  Public   officers. 

(See  same  Iveading  in  Digest  L.R.A.  1-10.) 

8.  Mortgage  cases. 

(See  also  same  heading  in  Digest  L.R.A . 
1-10.) 

262.  A  judgment  in  favor  of  one  who 
claims  adversely  property  attached  by  a 
mortgagee  as  that  of  the  mortgagor  is  not 
res  judicata  in  a  subsequent  proceeding  in 
detinue  by  the  mortgagee  against  the  mort- 
gagor under  his  mortgage.  Ex  parte  Logan, 
51:  1068,  64  So.  570,  185  Ala.  525. 

III.  The  lien. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Effect  of  discharge  in  bankruptcy  on  lien, 
see  Bankruptcy,  175. 

Enlarging  rights  of  dower  as  against  holder 
of  judgment  lien  on  property,  see  Con- 
stitutional Law,  773. 
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Necessity  of  judgment  lien  to  enable  cred- 
itor of  corporation  to  maintain  cred' 
iter's  bill,  see  Creditors'  Bill,  7. 

Claim  of  homestead  to  preclude  attachment 
of  judgment   lien,   see   Homestead,   17. 

Interpleader  to  determine  respective  rights 
of  judgment  creditor  and  attorney 
claiming  lien,  see  Interpleader,  7. 

Sufficiency  of  judgment  lien  to  support 
second  execution  for  deficiency,  see  Ju- 
dicial Sale,  22. 

Effect  of  absence  from  state  to  preserve 
lien  of  judgment,  see  Limitation  of 
Actions,  220. 

Subrogation  to  lien,   see  Subrogation,   IV. 

See   also   infra,   319,    322,    323,   401. 

263.  The  lien  of  a  judgment  continues  so 
long  as  the  right  to  have  execution  issued 
or  to  bring  an  action  or  scire  facias  on  it 
is  not  barred.  Lamon  v.  Gold,  51:  883,  7ft 
S.  E.  728,  72  W.  Va.  618. 

264.  An  allowance  of  permanent  alimony 
payable  in  instalments  does  not  create  a 
lien  on  any  projjerty  of  the  husband  where' 
there  is  nothing  in  the  record  affirmatively 
disclosing  an  intention  to  give  the  wife  suclv 
a  lien,  notwithstanding  a  statute  making 
judgments  liens  on  the  real  estate  of  the- 
debtor  within  the  county.  Scott  v.  Scott,. 
25:  132,  103  Pac.   1005,  80  Kan.  489. 

( Annotated ) 
How   lost. 

When  judgment  barred  by  limitation,  see- 
Limitation  of  Actions,  263. 

265.  When  a  judgment  becomes  barred; 
by  the  statute  of  limitations  it  ceases  to  be 
a  lien  on  the  debtor's  land  and  a  court  of 
equity  will  not  enforce  it.  Lamon  v.  Goldr 
51:  883,  79  S.  E.  728,  72  W.  Va.  618. 

266.  Under  §  4337  of  the  statutes  of. 
Oklahoma  of  1893,  which  provides  that,  "if 
execution  shall  not  be  sued  out  within  five- 
years  from  the  date  of  any  judgment  that 
now  is,  or  may  hereafter  be,  rendered,  in* 
any  court  of  record  in  this  territory,  or  if 
five  years  shall  have  intervened  between" 
the  date  of  the  last  execution  issued  orv 
such  judgment  and  the  time  of  suing  out 
another  writ  of  execution  thereon,  sucu 
judgment  shall  become  dormant,  and  shall 
cease  to  operate  as  a  lien  on  the  estate  of 
the  judgment  debtor," — a  judgment  against 
a  city  of  the  first  class  becomes  dormant, 
after  five  years  from  the  date  of  its  ren- 
dition, unless  the  judgment  creditor,  with- 
in such  time,  causes  e.vecution  to  issue 
thereon.  Beadles  v.  Fry,  2:  855,  82  Pac. 
1041,  15  Okla.  428. 

267.  An  agreement  between  practically  all 
of  the  judgment  creditors  of  a  city  that 
such  city  shall  paj^  such  creditors  in  the  or- 
der of  priority  of  the  date  thereof,  instead 
of  paying  each  judgment  creditor  his  pro 
rata  share,  and  a  resolution  of  a  city  coun- 
cil, which  refers  to  such  agreement  and  or- 
ders the  city  treasurer  to  pay  such  judg- 
ments according  to  such  contract,  do  not 
change  the  legal  status  of  the  city  toward 
any  of  such  creditors,  nor  do  they  excuse 
any  judgment  creditor  from  suing  out  an 
execution  witiiin  five  years  of  the  date  his- 
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judgment  was  rendered,  or  from  securing  a 
revivor  of  his  judgment  within  one  year 
after  it  hocamc  dormant.  IJeadles  v.  Fry, 
2:  855,  82  Pac.   1041,  15  Okla.  428. 

(Annotated) 
Priority. 
Priority    as    against    mortgage,    see    Mobt- 

GAGK,    46. 
Right  of  unrecorded  deed  to  precedence  over 
judgment    rendered    subsequent    to    de- 
livery of  deed,  see  Recokding  Laws,  31. 
See  also   infra,   401. 

268.  Tlie  lien  of  a  judgment  recovered  by 
m  creditor  against  the  owner  of  land,  who  is 
estopped  from  asserting  his  title  because 
■of  having  witnessed  a  deed  to  a  third  per- 
son, made  by  one  without  title  to  the  prem- 
ises, is  superior  to  the  equity  of  such  third 
,person,  who  has  neither  title  nor  lien  from 
the  true  owner.  Equitable  Loan  &  Secur. 
<:!o.  V.  Lewman,  3:  879,  52  S.  E.  599,  124  Ga. 
190. 

6.    On  tvhat  property. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

On  interest  of  judgment  defendant  in  prop- 
erty as  heir,  see  Wills,  376. 

On  property  devised  with  direction  for  sub- 
sequent conversion  into  personalty,  see 
Wills,  378. 

269.  The  lien  of  a  judgment  will  reach  the 
interest  in  the  coal  remaining  in  place,  of  a 
landowner  who  has  leased  at  a  certain  year- 
ly rental  the  right  to  mine  a  specified 
■amount  of  coal  from  the  land  each  year,  the 
contract  to  terminate  when  the  coal  shall  all 
ihave  been  removed  or  the  conditions  of  the 
lease  are  broken,  and  excess  payments  in 
any  year  to  entitle  the  lessee  to  take  out  a 
corresponding  additional  amount  of  coal  at 
.«,ny  time  within  six  years;  and  the  sale 
thereunder  will  carry  the  incidental  right  to 
the  rent  or  royalty  under  the  lease.  Cool- 
•baugh  V.  Lehigh  &  W.  B.  Coal  Co.  4:  207,  62 
Atl.  94,  213  Pa.  28.  (Annotated) 
Tenancy  by  entireties. 

270.  A  judgment  against  a  man  is  not, 
•during  the  lifetime  of  his  wife,  a  lien  upon 
property  held  by  himself  and  wife  as  tenants 
by  entireties,  so  as  to  prevent  their  convey- 
ing a  clear  title  thereto.  Jordan  v.  Rey- 
nolds, 9:  1026,  66  Atl.  37,  105  Md.  288. 

(Annotated) 

271.  The  expectancy  of  survivorship  of  a 
man  holding  an  estate  by  entireties  with  his 
wife  is  not  subject  to  a  lien  in  favor  of 
his  individual  judgment  creditors,  -which 
vwill  prevent  a  good  title  to  the  property 
ffrom  passing  by  a  joint  deed  of  the  owners. 
'Beihl  V.  Martin,  42:  555,  84  Atl.  953,  236 
Pa.  519.  (Annotated) 
Homestead. 

.  See  also  Homestead,  3. 

272.  A  judgment  entered  and  docketed 
against  a  bankrupt,  pending  the  bankruptcy 
proceedings  and  before  the  discharge  of  the 

•  bankrupt,  becomes   a   valid   lien   upon   real 
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property  of  the  bankrupt,  which  by  reason 
of  the  homestead  exemption  at  the  time  of 
the  adjudication  in  bankruptcy  did  not 
pass  to  the  bankrupt  estate,  but  which  wa» 
liable  to  the  payment  of  the  debt  represent- 
ed by  the  judgment,  because  not  a  part  of 
the  homestead  when  the  debt  was  created; 
the  homestead  exemption  having  been  en- 
larged by  statute  subsequent  to  the  creation 
of  the  debt.  Gregory  Co.  v.  Cale,  37:  156, 
133  N.  W.  75,  115  Minn.  508. 

c.  Sufficiency  of  index. 

(See   also   same   heading    in   Digest    L.R.A, 
1-10.) 

273.  The  record  of  a  judgment  against  one 
whose  Christian  name  is  Francis,  if  indexed 
under  the  name  of  Frank,  charges  a  pro- 
spective purchaser  from  the  judgment 
debtor's  heirs  with  notice  of  the  existence  of 
the  judgment.  Burns  v.  Ross,  7:  415,  64  Atl. 
526,  215  Pa.  293.  (Annotated) 

IV.  Foreign  judgments, 
a.   Of  foreign  country. 

(See   also    same   heading   in   Digest    L.R.A. 
1-70.) 

Sufficiency  of  service  of  process  to  support, 
see  Wkit  and  Pkocess,  II. 

274.  The  courts  of  this  country  will  not 
enforce  a  judgment  rendered  by  the  courts 
of  the  country  of  his  former  residence,  upon 
service  by  publication  against  one  who  is 
residing  here  when  the  publication  is  made, 
and  has  announced  his  intention  of  becom- 
ing a  citizen  of  this  country.  Grubel  v. 
Nassauer,  52:  161,  103  N.  E.  1113,  210  N. 
Y.  149.  (Annotated) 


6.   Of  sister  state. 

1.  In  general. 

(See   also   same   heading   in   Digest    L.R.A . 
1-70.) 

Federal  question  as  to  full  faith  and  credit, 

see  Appeal  and  Error,  60,  66 
Eff'ect  of  recovery  of  judgment  on  a  foreign 

judgment    to     merge    the    latter,     see 

Bankruptcy,  171. 
What    violates    constitutional   provision    as 

to  full  faith  and  credit,  see  Constitxj- 

tional  Law,  182. 
Action    on,    by   executor    or   administrator, 

see    Executors    and    Administrators, 

91,  92. 
Garnishment  in  other  state,  see  Garnish- 
ment, 48. 
Official  title  of  administrator  as  surplusage 

in  proceeding  to  enforce,  see  Pleading, 

178. 
Sufficiency  of  service  to  support,  see  Wbit 

and  Process,  II. 
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275.  The  fact  that  persons  against  whom 
an  injunction  has  been  granted  may  go  be- 
yond the  jurisdiction  of  the  court,  so  that 
it  cannot  reach  them  to  punish  them  for 
contempt  in  case  they  disobey  the  injunc- 
tion, does  not  avoid  tlie  decree,  since,  being 
entitled  to  full  faith  and  credit  in  every  oth- 
er state,  it  may  be  enforced  against  them 
wherever  they  are  found  and  may  be  served 
with  personal  process.  Taylor  v.  Hulett,  ig: 
535,  97  Pac.  37,  15  Idaho.  265. 

276.  A  judgment  rendered  by  a  superior 
court  of  another  state,  having  jurisdic- 
tion of  the  parties  and  the  subject-matter, 
will  be  given  in  Kansas  the  same  faith  and 
credit  to  which  it  is  entitled  in  the  state 
in  which  it  was  rendered.  Bleakley  v. 
Barclay,  lo:  230,  89  Pac.  906,  75  Kan.  462. 

277.  A  judgment  enforceable  in  the  state 
where  rendered  must  be  given  effect  in  an- 
other state,  under  the  full  faith  and  credit 
clause  of  the  Federal  Constitution,  although 
the  modes  of  procedure  to  enforce  its  col- 
lection may  not  be  the  same  in  both  states. 
Sistare  v.  Sistare,  28:  1068,  30  Sup.  Ct.  Rep. 
682.  218  U.  S.  1,  54  L.  ed.  905. 

278.  The  requirements  of  the  Federal  Con- 
stitution that  full  faith  and  credit  shall 
be  given  in  one  state  to  judgments  obtained 
in  another  will  not  prevent  the  courts  of 
the  former,  in  which  legal  and  equitable 
rights  and  remedies  are  administered  in 
one  court  and  in  one  form  of  action,  from 
permitting  an  equitable  defense  against  a 
judgment  obtained  by  fraud  in  the  latter, 
where  the  courts  of  the  state  where  the 
judgment  was  rendered  would  enjoin  its 
enforcement  if  obtained  by  fraud.  Levin 
V,  Gladstein,  32:  905,  55  S.  E.  371,  142  N. 
C.   482.  (Annotated) 

279.  The  full  faith  and  credit  clause  of 
the  Federal  Constitution  does  not  require 
the  courts  of  a  state  in  which  a  party  is 
domiciled  to  follow  the  rule  of  the  courts 
of  another  state  within  whose  jurisdiction 
a  decree  was  entered  in  favor  of  one  having 
a  common  interest  with  him,  in  a  suit  to 
which  he  was  not  a  party,  in  determining 
whether  or  not  he  was  a  privy  because  he 
assisted  in  the  defense  of  the  suit,  so  as  to 
be  entitled  to  the  benefit  of  it  as  res  judi- 
cata in  a  .subsequent  proceeding  against  him 
at  his  domicil.  Old  Dominion  Copper  Min. 
&  Smelting  Co.  v.  Bigelow,  40:  314,  89  N. 
E.  193,  203  Mass.  159. 

280.  A  judgment  of  the  courts  of  one 
state  is  not  merged  in  a  judgment  entered 
upon  i.t  by  the  court  of  another  state,  so  as 
to  prevent  an  action  to  enforce  it  in  a  third 
state.  Lilly-Brackett  Co.  v.  Sonnemann, 
42:  360,  126'^Pac.  483,  163  Cal.  632. 

(Annotated) 

281.  A  judgment  rendered  in  the  cir- 
cuit court  of  Illinois,  in  habeas  corpus  for 
the  custody  of  a  child,  is  res  judicata,  and 
cannot  be  qxxestioned  by  a  party  thereto  in 
subsequent  proceedings  brought  in  a  court 
in  Kansas  upon  the  same  state  of  facts. 
Bleakley  v.  Barclay,  10:  230,  89  Pac.  906, 
75  Kan'.  462. 
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282.  The  courts  of  one  state  by  rendering, 
judgment  against  a  resident  mutual  assess- 
ment insurance  company  on  a  policy  insur- 
ing property  in  another  state  in  which  th& 
company  is  unauthorized  to  transact  busi- 
ness, do  not  fail  to  give  full  faith  and  credit 
to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  the  latter  state,  notwithstanding 
the  courts  thereof  might  refuse  to  entertain 
a  suit  on  the  loss  under  the  policy.  Strampe 
V.  Minnesota  Farmers'  Mut.  Ins.  Co.  26:  999, 
123  N.  W.  1083,  109  Minn.  364. 

( Annotated ) 

283.  Where  the  law  of  a  state  permits  a 
creditor  to  garnish  for  the  satisfaction  of 
his  claim  a  debt  which  he  owes  his  debtor, 
a  judgment  rendered  in  such  proceeding 
upon  a  claim  against  a  resident  of  a  sister 
state  must,  under  the  full  faith  and  credit 
clause  of  the  Federal  Constitution,  be  recog- 
nized and  enforced  by  the  courts  of  the  lat- 
ter stale,  and,  unless  the  amount  con- 
demned is  shown  not  to  have  been  due,  will 
serve  to  defeat,  to  the  extent  of  its  amount, 
an  action  brought  in  the  courts  of  the  state 
where  the  debtor  resides,  to  enforce  his- 
claim  before  the  proceeding  was  begun,  if 
such  proceeding  first  ripened  in  judgment. 
Joseph  Joseph  &  Bros.  Co.  v.  Hoffman  &  Mc- 
Neill, 38:  924,  56  So.  216,  173  Ala.  568. 

284.  The  courts  of  one  state  will  not  en- 
tertain a  suit  to  enforce  a  judgment  recov- 
ered in  another  state  under  a  statute  per- 
mitting the  recovery  back  of  money  paid 
under  transactions  known  as  "future  deals,"' 
where  no  right  to  recover  money  so  paid 
is  recognized  by  its  laws.  Minkus  v.  Arm- 
strong, 12:  873,  44  So.  32,  90  Miss.  751. 

(Annotated) 
Judgment  by  confession. 
Validity   of   power   of   attorney   to   confess^ 
judgment,  see  Conflict  of  Laws,  27. 

285.  A  judgment  entered  upon  a  promis- 
sory note  within  the  time  permitted  by  the 
laws  of  the  state  cannot  be  defeated  in 
another  state  because  its  statute  of  limita- 
tions had  barred  the  debt  before  the  judg- 
ment was  entered.  Cuykendall  v.  Doe, 
3:  449,  105  N.  W.  698,  129  Iowa,  453. 

286.  A  judgment  entered  upon  confession 
of  an  attorney,  as  authorized  by  contract 
of  the  parties  and  the  laws  of  the  state,  will 
not  be  denied  enforcement  in  another  state, 
merely  because  its  statutes  do  not  provide 
for  confessions  upon  warrant  of  attorney. 
Cuykendall  v.  Doe,  3:  449,  105  N.  W.  698, 
129  Iowa,  453.  (Annotated) 

287.  A  record  of  a  judgment  upon  a  note 
entered  by  a  justice  of  the  peace  in  Dela- 
ware, under  a  warrant  of  attorney  signed 
by  the  maker  and  authorizing  entry  of 
judgment  without  process  against  him,  is- 
entitled  to  full  faith  and  credit  in  the 
courts  of  New  Jersey,  although  there  was- 
no  process  served  upon  or  appearance  by 
the  defendant  in  the  proceeding  to  enter 
the  judgment  in  Delaware.  Hazel  v.  Jacob* 
(N.  J.  Err.  &  App.)    27:  1066,  75  Atl.  903» 

78  N.  J.  L.  459. 
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Jurisdictional  matters. 

Sufficiency  of  service  of  process  to  support, 

see  Writ  and  Process,  II. 
See  also  supra,  287. 

288.  A  judgment  by  a  court  of  competent 
jurisdiction  against  a  nonresident  defend- 
ant who  was  served  with  process  while 
within  its  jurisdiction  for  the  purpose  of 
attending  the  taking  of  a  deposition  as  a 
party  to  an  action  concerning  the  same 
subject-matter  is  entitled  to  full  faith  and 
credit  in  other  states,  where  the  question 
of  the  validity  of  the  service  was  submitted 
to,  and  passed  upon  by,  the  court  rendering 
the  judgment.  Tootle  v.  McClellan,  12: 
941,  103  S.  W.  766,  7  Ind.  Terr.  64. 

( Annotated ) 
Probate  matters. 
See  also  Wills,  110,  112. 

289.  A  will  proved  in  the  state  where  it 
was  executed,  and  afterwards  allowed  in  an- 
other state  according  to  the  pi  ^visions  of 
its  statutes,  cannot  be  subsequently  at- 
tacked, even  in  its  operation  upon  real  es- 
tate, in  the  latter  state  for  want  of  capac- 
ity of  the  testator  or  the  existence  of  fraud 
or  duress,  under  the  provisions  of  the  Fed- 
eral Constitution  as  to  full  faith  and  credit 
of  records,  where  the  statute  of  the  stata 
where  the  will  was  proved  provides  that  the 
probate  shall  be  conclusive  upon  the  will, 
And  the  local  statute  p "ovides  that  a  foreign 
will  is  as  valid  as  if  made  in  the  state,  not- 
withstanding another  local  statute  provides 
that  a  foreign  will,  when  admitted  in  the 
•state,  shall  have  the  same  force  and  effect 
as  a  will  first  admitted  within  the  state, 
which  latter  might  be  attacked  for  lack  of 
capacity  within  a  year  after  probate.  State 
ex  rel.  Ruef  v.  District  Court,  6:  617,  85  Pac. 
«66,  34  Mont.  96.  (Annotated) 
As  to  real  property. 

290.  The  requirement  of  the  Federal  Con- 
■stitution  that  the  judgments  of  one  state 
shall  be  given  full  faith  and  credit  in  an- 
other does  not  render  a  judgment  of  one 
state  removing  an  infant's  disability  to  con- 
vey land  effective  for  that  purpose  in  an- 
other state.  Beauchamp  v.  Bertig,  23:  659, 
119  S.  W.  75,  90  Ark.  351. 

291.  A  deed  to  land  situated  in  Nebraska, 
made  by  a  commissioner  under  a  decree  of 
a  court  of  another  state  in  an  action  of  di- 
vorce, in  which,  in  determining  the  equities 
of  the  parties  conformably  to  the  practice 
in  that  state,  the  land  was  set  apart  to  the 
wife  as  her  own  separate  property,  need  not 
be  recognized  in  Nebraska,  under  the  full 
faith  and  credit  clause  of  the  Federal  Con- 
stitution. Fall  V.  Eastin,  23:  924,  30  Sup. 
Ct.  Rep.  3,  215  U.  S.  1,  54  L.  ed.  65. 

(Annotated) 
As  to  note. 

Judgment  by  confession,  see  supra,  285. 
See  also  supra,  287. 

292.  That  a  note  was  paid  before  entry 
of  judgment  thereon  in  one  state  does  not 
constitute  a  defense  to  an  action  upon  such 
judgment  in  another  state.    Hazel  v.  Jacobs 

(N.  J.  Err.  &  App.)   27:  1066,  75  Atl.  903, 
78  N.  J.  L.  459. 
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2.  In  divorce  suit. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Conflict  of  laws  as  to  validity  of,  see  Con- 
flict OF  Laws,  79. 

Extraterritorial  effect  of  prohibition  in  di- 
vorce decree  against  remarriage  of 
guilty  party,  see  Marriage,  20. 

See  also  supra,  291. 

293.  The  validity  of  a  decree  of  divorce 
cannot  be  attacked  in  another  state  for 
absence  of  grounds  of  divorce,  or  for  false 
allegations  and  proof,  if  the  court  had 
jurisdiction  to  enter  it.  Forrest  v.  Fey, 
i:  740,  75  N.  E.   789,  218  111.   105. 

294.  A  decree  of  a  state  court  having 
jurisdiction  of  the  parties,  that  a  divorce 
granted  in  a  suit  between  them  in  an- 
other state  is  valid,  is  binding  in  a  third 
state,  and  prevents  an  attack  there  upon 
the  divorce  decree.  Bidwell  v.  Bidwell, 
2:  324,  52  S.  E.  55,  139  N.  C.  402. 

(Annotated) 

295.  A  prohibition  in  a  decree  of  divorce 
against  t^e  remarriage  of  the  guilty  party 
during  the  lifetime  of  the  other  has  in 
general  no  extraterritorial  effect.  Dimpfel 
V.  Wilson,  13:  1180,  68  Atl.  561,  107  Md.  329. 

296.  A  judgment  in  a  divorce  proceeding 
giving  the  father  the  right  to  receive  visits 
from  a  child  of  the  marriage,  which  is 
awarded  to  the  mother,  is  not,  under  the 
full  faith  and  credit  clause  of  the  Federal 
Constitution,  binding  upon  the  courts  of  an- 
other state  to  which  the  child  and  motiier 
remove  and  where  they  take  up  their  domi- 
cil.  Re  Alderman,  39:  988,  73  S.  E.  126.  157 
N.  C.  507.  (Annotated) 
Jurisdictional  matters;  service  of  de- 
fendant. 

Sufficiency  of  service  to  support  foreign 
judgment,  see  Writ  and  Process,  II. 

297.  A  decree  of  divorce  of  one  state  may 
be  impeached  collaterally  in  the  courts  of 
another  state  by  proving  that  the  court 
granting  it  had  no  jurisdiction  because  of 
plaintiff's  want  of  domicil,  even  where  the 
record  purports  to  show  such  jurisdiction. 
Sammons  v.  Pike,  23:  1254,  120  N.  W.  540, 
108  Minn.  291.  (Annotated) 

298.  A  decree  of  divorce  rendered  in  an- 
other state  may  be  attacked  by  parol  evi- 
dence showing  that  plaintiff  was  not,  at  the 
time  the  suit  was  pending,  a  resident  of 
that  state,  notwithstanding  a  finding  by  the 
court  of  residence  as  a  fact.  State  v.- West- 
moreland, 8:  842,  56  S.  E.  673,  76  S.  C.  145. 

299.  Where  the  record  of  a  divorce  pro- 
ceeding against  a  nonresident  fails  to  show 
that  there  was  an  affidavit  of  nonresidence, 
which  is  by  the  statute  a  necessary  pre- 
requisite to  publication  of  notice,  and  con- 
tains a  form  of  affidavit  neither  signed  nor 
sworn  to,  while  there  is  no  finding  by  the 
court  that  such  affidavit  was  in  fact  made, 
the  decree  based  on  such  published  notice 
is  void,  and  may  be  collaterally  attacked  in 
another  state.  Forrest  v.  Fey,  i :  740,  75 
N.  E.  789,  218  111.  165.  (Annotateri) 
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300.  A  decree  of  divorce  in  one  state  on 
notice  by  publication  on  the  wife  in  another 
state,  on  the  faith  of  which  the  husband 
contracted  a  second  marriage,  will  be  rec- 
ognized in  the  latter  state,  on  the  ground  of 
comity,  where  it  appears  that  the  grounds 
of  divorce  were  in  accordance  with  recog- 
nized principles  underlying  the  marriage 
state,  and  that  a,  copy  of  the  notice  of  the 
pendency  of  the  suit  was  sent  by  mail  to 
the  wife,  who  had  reasonable  time  to  ap- 
pear and  defend,  but  failed  to  do  so,  it  not 
appearing  that  any  imposition,  fraud,  or 
concealment  was  practised  by  the  husband 
in  procuring  the  decree.  Joyner  v.  Joyner. 
i8:  647,  G2  S.  E.  182,  131  Ga.  217. 

(Annotated) 

301.  A  judgment  of  divorce  obtained  in' 
a  state  after  constructive  service  on  the 
wife,  who  did  not  appear  in  the  action  by 
the  husband  who  had  acquired  a  bona  fide 
domicil  there,  is  not  entitled  to  obligatory 
enforcement  in  another  state,  under  a  stat- 
ute of  that  state  requiring  that  records  and 
judicial  proceedings,  properly  authenticated, 
"shall  have  such  faith  and  credit  given 
them  in  every  court  within  the  United 
States  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  which  they  are 
taken."  Joyner  v.  Joyner,  18:  647,  62  S.  E. 
182,  131  Ga.  217. 

302.  Where  a  husband  residing  with  his 
family  in  one  state  abandons  his  family, 
takes  up  his  residence  in  another  state,  and 
brings  an  action  for  divorce  there,  obtain- 
ing service  by  publication,  the  wife  not  be- 
ing personally  served  and  not  appearing  in 
the  action  and  without  actual  notice  of  the 
pendency  thereof,  a  decree  of  divorce  ren- 
dered in  such  action  cannot  affect  the  rights 
that  the  wife  and  children  have  acquired 
as  members  of  the  plaintiff's  family  in  his 
property  located  in  the  former  state.  Gooch 
V.  Gooch,  47:  480,  133  Pac.  242,  38  Okla.  300. 
Alimony. 

Enforcement  of,  see  infra,  320. 

Review  on  appeal  of  question  as  to  finality 

of  decree,  see  Appeal  and  Error,  990. 
Imprisonment  for  disobedience  of  order  ta 

pay  alimony  due  under  foreign  decree, 

see  Contempt,  111. 

303.  An  action  lies  to  enforce  a  decree 
of  another  state  for  a  payment  of  a  fixed 
sum  of  money  already  due  and  payable  to 
a  wife  in  a  divorce  proceeding,  for  support 
of  herself  and  her  children.  Wells  v.  Wells, 
35:  561,  95  N.  E.  845,  209  Mass.  282. 

304.  A  wife  remaining  at  the  matrimoni- 
al domicil  may  maintain  against  her  form- 
er husband  in  the  courts  of  that  state  a  suit 
for  alimony  after  a  decree  of  divorce  has 
been  granted  to  him  in  another  state  upon 
mere  2>ublication  of  process,  without  actual 
notice  to  her  of  the  suit,  or  her  appearance 
therein,  where,  under  the  statute,  the  courts 
may  decree  either  divorce  or  alimony  with- 
out the  other, — at  least,  where  the  foreign 
decree  is  silent  upon  the  subject  of  ali- 
mony. Toncray  v.  Toncray,  34:  1106,  131 
S.  W.  977,  123  Tenn.  476.  (Annotated) 

305.  A  judgment  for  future  alimony  and 
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maintenance,  which,  under  the  laws  of  the 
state,  may,  at  any  time,  be  annulled,  varied, 
or  modified  by  the  court  rendering  it,  is  not, 
as  to  such  alimony,  a  final  judgment  en- 
forceable in  another  state  under  the  full 
faith  and  credit  clause  of  the  Federal  Con- 
stitution. Israel  v.  Israel,  9:  1168,  148  Fed. 
576,    79    C.    C.   A.    32.  (Annotated) 

306.  A  decree  for  alimony,  payable  in,  in- 
stalments, in  a  suit  for  alimony  alone  in 
one  state,  will  not  support  an  action  as  on 
a  final  judgment  for  a  fixed  sum  in  another 
state.  Gilbert  v.  Gilbert,  35:  521,  94  N.  E. 
421,  83  Ohio  St.  265. 

307.  A  wife  who,  having  secured  a  de- 
cree for  alimony,  payable  in  instalments,  in 
a  suit  for  alimony  alone,  sets  it  up  in  an 
action  against  her  for  divorce  in  a  foreign 
state  and  is  allowed  alimony  in  such  pro- 
ceeding, is  bound  thereby,  and  cannot  after- 
wards maintain  an  action  on  the  domestic 
decree.  Gilbert  v.  Gilbert,  35:  521,  94  N.  E. 
421,  83  Ohio   St.  265. 

308.  An  action  cannot  be  maintained  in 
the  courts  of  one  state  upon  accrued  instal- 
ments of  alimony  under  a  decree  of  divorce 
rendered  in  another  state,  where  no  sum 
has  been  fixed  as  presently  due,  and  the  de- 
cree is  liable  to  modification  by  the  court 
rendering  it  upon  application  of  either 
party  at  any  time  for  good  cause  shown. 
Hunt  V.  Monroe,  11:249,  91  Pac.  269,  32 
Utah,  428. 

309.  The  courts  of  one  state  may  enforce 
a  decree  of  another  state  for  alimony  pay- 
able in  instalments  where  no  power  to 
change  the  decree  is  reserved  by  the  court 
or  conferred  by  statute.  Mayer  v.  Mayer, 
19:  245,  117  N.  W.  890,  154  Mich.  386. 

310.  The  courts  of  one  state  may  not  en- 
force payment  of  arrears  under  a  decree  of 
another  state  directing  one  party  to  a  di- 
vorce suit  to  pay  the  other  a  certain  amount 
per  month  for  support  of  the  children  where 
the  court  reserved  the  right  to  modify  the 
order  in  regard  to  the  children  at  any  time. 
Maver  v.  Mayer,  19:  245,  117  N.  W.  890,  154 
Mich.  386. 

311.  A  decree  for  the  future  payment  of 
alimony  is,  as  to  instalments  past  due  and 
unpaid,  within  the  protection  of  the  full 
faith  and  credit  clause  of  the  Federal  Con- 
stitution, provided  that  no  modification  of 
the  decree  was  made  prior  to  the  maturity 
of  such  instalments,  unless,  by  the  law  of 
the  state  in  which  the  decree  was  rendered, 
its  enforcement  is  so  completely  within 
the  discretion  of  the  courts  of  that  state 
that  they  may  annul  or  modify  the  decree, 
even  as  to  overdue  and  unsatisfied  instal- 
ments. Sistare  v.  Sistare,  28:  1068,  30  Sup. 
Ct.  Rep.  682,  218  U.  S.  1,  54  L.  ed.  905. 

312.  Decrees  of  the  New  York  courts  for 
the  future  payment  of  alimony  are  not  sub- 
ject to  annulment  or  modification  by  those 
courts  as  to  overdiie  and  unsatisfied  instal- 
ments, so  as  to  deprive  such  decrees  of  the 
protection,  as  to  past-due  and  unpaid  in- 
stalments, of  the  full  faith  and  credit  clause 
of  the  Federal  Constitution.  Sistare  v.  Sis- 
tare, 28:  1068,  30  Sup.  Ct.  Rep.  682,  21S 
U.  S.  1,  54  L.  ed.  905. 
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F.  Discharge;   assignynent. 

(See  also  same  heading  in  Digest  L.R.A . 
1-70.) .  ^ 

Dismissal  of  appeal  on  satisfaction  of  judg- 
ment, see  Appeal  and  Erroe,  390. 

Authority  of  infant's  attorney  to  satisfy, 
see  Attorneys,  42. 

Contempt  proceedings  to  enforce  order  of 
restitution  of  money  secured  in  satis- 
faction, see  Contempt,  38. 

Payment  of  execution,  see  Execution,  10. 

Applying  property  in  satisfaction  of,  by 
proceeding  in  aid  of  execution,  see  Ex- 
ecutioi^  11. 

Condition  in  employers'  liability  insurance 
as  to  satisfaction  of  judgment  against^ 
employer,  see  Insurance,  925-928. 

Effect  of  satisfaction  in  favor  of  one  joint 
tort  feasor  of  judgment  against  all,  see 
Joint  Creditors  and  Debtors,  36. 

Payment  upon,  as  reviving  original  cause 
of  action,  see  Limitation  of  Actions, 
335. 

Mandamus  to  compel  payment  of  judgment 
against  county,  see  Mandamus,  58. 

Requiring  payment  as  condition  of  redemp- 
tion from  foreclosure  sale,  see  Mort- 
gage,  166. 

City's  power  to  draw  order  in  favor  of  judg- 
ment creditor's  attorney,  see  Munici- 
pal Corporations,  250. 

Agent's  authority  to  connive  at  forging  of 
indorsement  on  draft  to  be  used  for 
satisfying  judgment,  see  Principal  and 
Agent,  79. 

Subrogation  of  surety  to  judgment,  see  Sub- 
rogation, 25-28,  36. 

Subrogation  by  payment,  see  Subrogation, 
IV. 

Satisfaction  by  town  council  of  judgment 
in  favor  of  town  upon  payment  of  costs, 
see  Towns,  3. 

313.  Payment  of  a  judgment  to  the  next 
friend  of  the  infant  on  whose  behalf  it  was 
recovered  will  absolve  the  debtor  from  fur- 
ther liability,  under  a  statute  permitting 
the  appointment  of  such  next  friend,  and 
authorizing  the  requirement  of  a  bond  from 
him  '  ^  account  to  the  infant  for  moneys 
collected.  Baker  v.  Pere  Marquette  R.  Co. 
3:  76,  105  N.  W.  1116,  142  Mich.  497. 

314.  The  satisfaction  by  a  minor's  at- 
torney of  a  judgment  recovered  in  his  favor 
will  absolve  the  judgment  debtor  from  fur- 
ther liability,  although  a  large  portion  of 
the  amount  recovered  is  not  turned  over  to 
the  minor  under  a  statute  empowering  at- 
torneys to  receive  money  for  their  clients, 
and  acknowledge  satisfaction  of  the  judg- 
ment. State  ex  rel.  Lane  v.  Ballinger, 
3:  72,  82  Pac.  1018,  41  Wash.  23. 

"What  is  a  satisfaction. 

Satisfaction    by    discharge    in    bankruptcy, 

see   Bankruptcy,    164,   170,   171,   175, 

176. 
Satisfaction  of  judgment  in  criminal  case, 

see  Criminal  Law,  271. 

315.  Tlie  satisfaction  of  a  judgment  by 
the  money  secured  by  execution  sale  of 
Digest  1-52  L.R.A.(N.S.) 


exempt  property  will  not  be  canceled,  al- 
though the  debtor  recovers  a  judgment 
against  the  sheriff  for  the  value  of  the  prop- 
erty, so  that  plaintiff  gains  nothing  by  the 
levy,  where  the  plaintiff  acted  knowingly 
and  maliciously,  and  caused  defendant  more 
expense  in  defending  his  rights  than  the 
amount  of  the  judgment.  Piano  -Mfg.  Co. 
V.  Thompson,  11:  396,  112  N.  W.  149,  21  S. 
D.  300.  (Annotated) 

316.  A  note  taken  by  a  judgment  creditor 
in  consideration  of  his  judgment,  although 
made  by  a  person  not  bound  by  the  judg- 
ment, will  not  extinguish  the  judgment 
without  an  agreement  by  the  creditor  that 
the  note  is  to  operate  as  a  payment.  Sulli- 
van V.  Saunders,  42:  loio,  06  S.  E.  497,  66 
W.  Va.  350. 

Assignment. 

Effect  of  assignment  of  judgment  to  free  it 
from  lien  of  attorney,  see  Attorneys, 
70. 

Estoppel  to  claim  fraud  in  purchase,  see 
Estoppel,  80. 

Right  of  surety  taking  assignment  on  pay- 
ing joint  judgment,  see  Execution,  3, 
4. 

Injunction  in  favor  of  assignee  against  en- 
forcing attorney's  lien  against  judg- 
ment, see  Injunction,  6. 

Enjoining  suit  by  assignee  of,  see  Injunc- 
tion, 263. 

Limitation  of  time  for  action  by  assignee, 
see  Limitation  of  Actions,  264. 

Effect  of  assignment  on  right  to  maintain 
suit  for  amercement  of  sheriff  for  fail- 
ure to  levy  execution  on,  see  Parties, 
98. 

Right  of  one  partner  to  purchase  judgment 
against  the  other,  see  Partnership, 
64. 

See  also  Estoppel,  242. 

317.  The  assignment  of  a  judgment  does 
not  carry  with  it  a  right  of  action  against 
an  officer  and  the  sureties  on  his  bond  for 
failure,  prior  to  the  assignment,  properly  to 
return  a  forthcoming  bond  upon  the  judg- 
ment, notwithstanding  a  statute  making 
choses  in  action  assignable,  and  authorizing 
the  assignee  to  maintain  any  action  which 
the  original  obligee  might  have  brought. 
Com.  use  of  Vicars  v.  VVampler,  i :  149,  51 
S.  E.  737,  104  Va.  337.  (Annotated) 

VI.  Revival;  enforcement. 

m.  Enforcement. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Judgment  of  other  state,  see  supra,  IV,  b. 

Effect  of  discharge  in  bankruptcy  of  prin- 
cipal on  liability  of  surety  on  injunc- 
tion bond  to  restrain  enforcement  of, 
see  Bankruptcy,  153,  157. 

Right  of  holder  of  judgment  against  corpora- 
tion to  enforce  it  against  stockholders, 
see  Corporations,  333. 

Effect  of  state  law  on  power  of  Federal 
court  to  enforce  judgment,  see  Courts, 
257. 
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Power  of  Federal  coiirt  to  enforce  its  judg- 
ments and  decrees,  see  Courts,  257, 
2G2,  208-271. 

Ancillary  jurisdiction  of  Federal  court  to 
restrain  or  enforce  its  judgment,  see 
Courts,  262. 

Enforcement  by  creditors'  bill,  see  Credit- 
ors' Bill. 

Damages  in  action  on  injunction  bond  to 
restrain  enforcement,  see  Damages,  592. 

Execution  on,  see  Execution. 

Enforcement  of,  by  foreign  executor,  see 
Executors  and  Administrators,  91, 
92. 

Injunction  against,  see  Injunction,  276- 
289. 

Sale  of  property,  see  Judicial  Sale. 

Right  of  judgment  creditor  of  life  tenant 
to  income  from  life  estate,  see  Life 
Tenants,  2. 

Limitation  of  action  on,  see  Limitation  of 
Actions,  II.  k;  III.  i. 

Effect  of  expiration  of  limitation  period  for 
enforcement  of  judgment  on  right  to 
issue  execution  thereon,  see  Limitation 
of  Actions,  84. 

Mandamus  to  enforce,  see  Courts,  220; 
Mandamus,  19,  107. 

Official  title  of  administrator  as  surplusage 
in  proceeding  to  enforce,  see  Pleading, 
178. 

See  also  supra,   265. 

318.  Tliere  being,  in  Nebraska,  no  provi- 
eion  of  the  statute  of  limitations  applying  to 
judgments,  suits  may  be  brought  to  en- 
force those  which  have  become  dormant. 
Mahoney  v.  State  Ins.  Co.  g:  490,  110  N.  VV. 
1041,  133  Iowa,  570. 

319.  A  judgment  entered  and  docketed 
against  a  bankrupt  pending  bankruptcy 
proceedings,  which  is  a  lien  on  his  exemp- 
tions, may  be  enforced  by  special  execution 
after  the  bankrupt  is  discharged.  Gregory 
Co.  V.  Cale,  37:  156,  133  N.  W.  75,  115  Minn. 
508. 

Dirorce  decree. 

320.  A  judgment  for  alimony  against  a 
spendthrift  under  guardianship  can  be  en- 
forced only  after  proper  proceedings  in  the 
court  having  jurisdiction  of  estates,  and  not 
by  process  against  the  ward's  estate  or  the 
guardian.  Sturgis  v.  Sturgis,  15:  1034,  ^3 
Pac.  696,  51  Or.  10. 

b.   Revival;  scire   facias. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Part  payment  of,  or  new  promise  to  revive 
cause  of  action  on,  see  Limitation  of 
Actions,  308,  339. 

See  also  supra,  267. 

321.  Statutory  provisions  limiting  the 
time  within  which  a  revivor  of  an  action 
or  judgment  must  be  had  in  case  of  the 
death  of  one  or  more  of  the  parties  there- 
to do  not  include  the  state  or  apply  to  it, 
so  as  to  prevent  the  enforcement  of  a  judg- 
ment in  favor  of  the  state,  perpetually  en- 
Dieest   1-52  Ii.R.A.(N.S.) 


joining  the  maintaining  of  a  common  nui- 
sance ur.der  the  prohibitory  liquor  law  on 
certain  premises,  and  adjudging  that  the 
attorney's  fees  and  costs  in  the  case  be  a 
lien  thereon,  after  the  expiration  of  the 
time  limited  by  the  statute.  State  v.  Dix- 
on, 47:  905,  135  Pac.  568,  90  Kan.  594. 

(Annotated) 

322.  The  legislature  may  provide  for  con- 
structive service  of  notice  of  an  applica- 
tion for  a  scire  facias  to  revive  the  lien  of 
a  personal  judgment,  since  the  scire  facias 
is  merely  a  continuation  of  the  original  ac- 
tion. Waldstein  v.  Williams,  37:  1162,  142 
S.  W.  834,  101  Ark.  404. 

323.  The  entry  of  a  judgment  reviving  a 
judgment  lien,  after  the  lien  expires,  upon 
a  scire  facias  issued  before  such  expiration, 
relates  back  to  the  date  of  the  issuance  of 
the  scire  facias,  and  continues  the  lien 
without  lapse.  Waldstein  v.  Williams,  37: 
1 162,  142  S.  W.  834,  101  Ark.  404. 

VII.    Relief   against;    rehearing. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A . 
1-10.) 

Modification  of  judgment,  see  supra,  I.  g. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,  VII.  i,  7. 

Appealability  of  order  as  to,  see  Appeal 
AND  Error,  8,  33-35. 

Sufficiency  of  objection  to  setting  aside  de- 
cree, see  Appeal  and  Error,  299,  300. 

Raising  question  for  appeal  by  motion  to 
modify,  see  Appeal  and  Error,  385. 

Right  to  question  for  first  time  on  appeal, 
action  of  court  in  vacating,  to  permit 
amendment,  see  Appeal  and  Error, 
801. 

Remedy  of  audita  querela  for  relief  from, 
see  Audita  Querela. 

Arrest  of  judgment  in  criminal  case,  see 
Criminal  Law,  161-166. 

Relief  in  equity  against,  see  Equity,  I.  c. 

Issuing  execution  on  judgment  set  aside  by 
court,  see  Execution,  2. 

Application  for  release  of,  on  account  of 
discharge  in  bankruptcy,  see  Home- 
stead, 17. 

Injunction  against  enforcement,  see  In- 
junction, 276-289. 

Disqualification  of  judge  to  vacate  judg- 
ment, see  Judges,  13. 

Setting  aside  judicial  sale,  see  Judicial 
Sale,  IV. 

Laches  in  applying  for  setting  aside  of,  see 
Limitation  of  Actions,  42. 

Questioning  by  mandamus  propriety  of 
court's  action  in  setting  aside,  see 
Mandamus,  18. 

As  to  new  trial,  see  New  Trial. 

Pleading  in  action  to  vacate,  see  Pleading, 
171,  4.33-437. 

Right  under  pleadings  to  inquire  into  exces- 
siveness  of  judgment,  see  Pleading, 
411. 

Effect  of  repeal  or  amendment  of  statute  to 
vacate  or  modify  prior  judgment,  see 
Statutes,  307. 


1690 


JUDGMENT,  VII.   b,  c. 


324.  A  judgment  entered  wholly  without 
authority  may  be  stricken  off  on  rule  to 
show  cause.  Long  v.  Lemoyne,  21:  474,  71 
All.  211,  222  Pa.  311. 

325.  A  person  to  whom  a  real  estate  mort- 
gage is  assigned  subsequent  to  the  obtaining 
of  a  judgment  quieting  title  to  such  real  es- 
tate in  an  action  in  wliich  the  assignor  was 
not  a  party,  and  wherein  service  was  made 
by  publication  only,  has  the  same  right  to 
have  tlie  judgment  opened  and  to  make  his 
defense  that  his  assignor  had  before  the 
assignment,  under  a  statute  providing  that 
a  party  against  whom  a  judgment  has  been 
rendered  without  other  service  than  by  pub- 
lication, may,  at  any  time  within  three 
years  after  the  date  of  judgment,  have  the 
same  opened  and  be  let  in  to  defend,  if  there 
be  no  imputation  of  bad  faith  and  no  inter- 
vening equities  are  affected.  Leslie  v.  Gib- 
son, 26:  1063,  103  Pac.  115,  80  Kan.  504. 

(Annotated) 

326.  Garnishee  defendants  by  defaulting 
in  answer  are  not  concluded  from  raising 
the  question  of  jurisdiction  over  the  prin- 
cipal defendant,  by  motion  to  vacate  the 
judgment  against  the  principal  defendant 
and  themselves  for  want  of  jurisdiction. 
Atwood  V.  Roan,  51:  597,  145  N.  W.  587,  26 
N.  D.  622.  (Annotated) 
Divorce  decree,  after  death  of  party. 
See  also  infra,  375,  376: 

327.  A  decree  for  divorce  cannot  be  va- 
cated after  the  death  of  one  of  the  parties. 
Nolan  V.  Dwyer,  1:551,  82  Pac.  746,  40 
Wash.  459.  (Annotated) 

328.  Courts  will  annul  or  vacate  decrees 
of  divorce  on  sufficient  showing,  after  the 
death  of  one  or  both  of  the  parties  thereto, 
where  property  rights  of  heirs  or  personal 
representatives  are  dependent  thereon. 
Wood  v.  Wood,  12:  891,  113  N.  W.  492,  136 
Iowa,  128. 

329.  The  statutory  right  of  a  wife  against 
whom  a  decree  annulling  the  marriage  has 
been  rendered,  to  apply  for  a  new  trial  on 
the  ground  of  fraud  practised  in  obtaining 
the  judgment,  will  pass  to  her  administra- 
tor and  heirs  where  property  rights  are  af- 
fected by  the  decree.  Wood  v.  W^ood,  12: 
891,  113  N.  W.  492,  136  Iowa,  128. 

b.  Defenses. 

(See   also   same   heading   in  Digest   L.R.A. 
1-10.) 

330.  The  defense  to  an  equitable  action 
by  an  insane  person  to  vacate  a  judgment 
entered  against  her  in  a  suit  to  quiet  title, 
which  was  alleged  to  have  been  procured 
through  perjury  and  fraud,  that  a  partition 
action  is  pending  in  which  the  controversy 
as  to  the  title  can  be  settled,  as  such  in- 
sane person  has  filed  a  defense  denying  any 
title  in  claimants,  is  not  well  taken  where 
both  claimants  therein  rest  their  claim  up- 
on the  judgment  complained  of,  since  that 
judgment,  being  regular  on  its  face,  can- 
not be  assailed  collaterally.  Wirth  v.  Wei- 
gand,  35:  1 103,  122  N.  W.  714,  85  Neb.  115. 
Digest  1-52  L.R.A.(N.S.) 


c.   Grounds. 

(See   also   same   heading   in  Digest   L.R.A. 
1-70.) 

For  setting  aside  judicial  sale,  see  Judiciai, 

Sale,  IV. 
Grounds  for  new  trial,  see  New  Triai^. 

331.  A  decree  will  be  set  aside  when  its 
terms  are  so  ambiguous  as  to  be  incapable 
of  being  rendered  certain.  Thompson  v. 
Mann,  22:  1094,  64  S.  E.  920,  65  W.  Va.  648. 

332.  The  court  should  on  motion  vacate  a 
judgment  founded  on  publication  of  sum- 
mons, which  is  not  supported  by  a  suffi- 
cient affidavit  showing  diligence  to  ascer- 
tain the  location  of  defendant  and  make 
personal  service  upon  him.  Grigsbv  v.  W^op- 
schall,  37:  206,  127  N.  W.  605,  25  S.  D.  564. 

333.  Under  a  statutory  provision  that  a 
judgment  may  be  set  aside  at  a  subsequent 
term  for  "irregularity  in  obtaining,"  a  judg- 
ment rendered  on  the  pleadings  may  be 
vacated  because  of  a  misappreiiension  as 
to  what  allegations  they  in  fact  contained. 
Cooper  V.  Rhea,  29:  930,  107  Pac.  799.  82 
Kan.  109. 

334.  A  judgment  entered  on  a  judgment 
note  cannot  be  stricken  off  because  the  note 
was  executed  on  Sunday.  McKee  v.  Ver- 
ner.      44:  737,    86   Atl.    646,    239    Pa.    69. 

(Annotated) 

335.  A  judgment  entered  on  a  note  given 
to  secure  the  payee  for  indorsements  which 
he  had  made  for  the  maker,  which  author- 
ized the  entry  of  the  judgment  upon  it, 
cannot  be  opened  because  the  payee  was 
largely  indebted  to  the  maker  in  other 
transactions.  McKee  v.  Verner,  44:  727, 
86  Atl.  646,  239  Pa.  69. 

336.  A  suitor  who  does  not  disclaim  the 
authority  of  an  attorney  who  assumes  to 
represent  him  in  an  action,  when  it  is  his 
duty  to  do  so,  may  not  do  so  afterwards. 
He  cannot  take  the  hazard  of  a  trial,  and, 
when  unsuccessful,  allege  as  ground  for  va- 
cating the  judgment  that  the  attorney  who 
conducted  the  trial  had  no  authority. 
Bacon  v.  Mitchell,  4:  244,  106  N.  W.  129, 
14  N.  D.  454. 

337.  Where  an  attorney  makes  a  com- 
promise or  settlement  of  a  cause  without 
any  authority  to  do  so,  and  causes  an  or- 
der of  dismissal  to  be  entered  "as  per 
stipuation,"  the  order  being  a  bar  to  fur- 
ther litigation,  it  may  be  set  aside  and 
vacated  upon  the  application  of  the  ag- 
grieved client,  promptly  presented.  Turner 
V.  Fleming,  45:  265,  130  Pac.  551,  37  Okla. 
75. 

Vacation  because  of  death. 

338.  By  reason  of  §g  6094  and  6101,  Okla- 
homa Comp.  Laws  1909,  made  by  §  6102 
to  apply  to  the  supreme  court,  in  so  far 
as  their  provisions  are  applicable  to  its 
final  judgments  and  orders,  such  court  is 
authorized,  upon  proceeding  begun  within 
three  years  after  judgment  is  rendered,  to 
set  aside  and  vacate  a  judgment  for  death 
of  one  of  the  parties  before  judgment.    Jef- 
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ferson    v.    Hicks,    41:  1053,    126    Pac.    739, 
33  Okla.  407. 

339.  A  statute  conferring  power  upon  the 
supreme  court  to  vacate,  after  the  term  at 
which  it  is  rendered,  a  judgment  for  death 
of  one  of  the  parties  before  the  cause  was 
submitted,  does  not  make  it  mandatory 
upon  the  court  to  do  so;  and  where  judg- 
ment is  rendered  after  death  of  defendant 
in  error,  affirming  the  judgment  of  the  trial 
court,  the  attention  of  the  supreme  court 
never  having  been  called  to  his  death,  a 
motion  of  the  plaintiff  in  error  to  vacate, 
filed  approximately  one  and  one-half  years 
after  judgment  is  rendered,  will  not  be 
sustained,  where  it  does  not  appear  that 
plaintifT  in  error's  petition  states  a  cause 
for  reversal,  or  that  he  was  in  any  way 
prejudiced  by  the  judgment's  being  rendered 
without  notice  to  the  court  of  defendant  in 
error's  death  and  without  revivor  of  the 
action.  Jefferson  v.  Hicks,  41:  1053,  126 
Pac.  739,  33  Okla.  407. 

Divorce  decree. 

See  also  infra,  372-379,  397. 

340.  Insufficiency  of  evidence  is  no  ground 
for  vacating  a  divorce  decree.  Robinson  v. 
Robinson,  51:534,  138  Pac.  288,  77  Wash. 
663. 

341.  A  decree  of  divorce  secured  by  collu- 
sion will  not  be  vacated  at  the  instance  of 
petitioner,  in  the  absence  of  duress.  Rob- 
inson V.  Robinson,  51:  534,  138  Pac.  288,  77 
Wash.  663.  (Annotated) 

342.  Representations  by  a  man  that  his 
wife's  refusal  to  secure  a  divorce  from  him 
greatly  embarrasses  him  in  his  business, 
and  that  her  continued  refusal  will  compel 
him  to  leave  the  state,  are  not  such  duress 
as  to  entitle  her  to  a  vacation  of  a  collusive 
decree  secured  in  consequence  thereof.  Rob- 
inson V.  Robinson,  51:  534,  138  Pac.  288,  77 
Wash.  663. 

Consent  decree. 

343.  A  judgment  taken  by  consent  of  a 
parent  suing  as  next  friend  of  his  minor 
child  will  be  set  aside  at  the  suit  of  the  in- 
fant, where  the  court  proceedings  were  mere- 
ly formal,  and  without  judicial  investiga- 
tion of  the  facts  upon  which  the  right  or 
extent  of  the  recovery  were  based,  where  the 
effect,  if  such  judgment  were  allowed  to 
stand,  would  be  to  bar  the  infant's  substan- 
tial rights.  Missouri  P.  R.  Co.  v.  Lasca, 
21:  338,  99  Pac.  616,  79  Kan.  311. 

344.  A  consent  decree  entered  upon  a  com- 
promise of  a  suit  by  an  attorney  in  direct 
opposition  to  the  instriictions  of  his  clients, 
and  with  the  knowledge  of  the  attorneys  of 
the  adverse  side  of  such  violation  of  in- 
structions, may  be  set  aside  by  the  client 
upon  proper  proceedings  therefor  duly  com- 
menced. Davis  V.  First  Nat.  Bank,  46:  750, 
78  S.  E.  190,  139  Ga.  702.  (Annotated) 

345.  Where  some  of  the  allegations  in  a 
petition  to  set  aside  a  decree  entered  by  at- 
torneys without  the  consent  of  their  clients 
are  the  same  as  those  contained  in  the  peti- 
tion in  the  action  in  which  the  decree  was 
entered,  and  others  are  inconsistent  there- 
with, and  are  loosely  and  vaguely  pleaded, 
relief,  except  the  setting  aside  of  the  decree, 
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will  be  denied,  and  the  party  relegated  to 

the  original  action  for  an  adjudication  of  his 

rights.     Davis  v.  First  Nat.  Bank,  46:  750, 

78  S.  E.  190,  139  Ga.  702. 

Judgment  by  default. 

Procedure,  see  infra,  387-389. 

Time  for,  see  infra,  403. 

Presumption  on  appeal  in  favor  of  order 
opening  default,  see  Appeal  and  Erbob, 
436. 

Scope  of  review  on  petition  in  error  to  re- 
verse judgment  by  default,  see  Appeal. 
AND  Erkor,  489. 

Scope  of  review  on  refusal  to  vacate  default 
judgment  for  lack  of  jurisdiction,  see 
Appeal  and  Error,  499. 

Review  of  discretion  as  to,  see  Appeal  and- 
Error,  663-666. 

Burden  of  establishing  agent's  authority  tc 
receive  notice  of  action,  see  Evidence,. 
172. 

Allowing  additional  time  to  answer  on  va- 
cating default  judgment,  see  Pleading, 
134. 

See  also  supra,  325. 

346.  The  trial  judge  has  discretion  ta 
open  a  default  against  a  foreign  corporation 
where  service  was  had  on  a  duly  appointed 
agent,  but  he,  because  of  sickness  and  a 
mistaken  belief  in  the  termination  of  hi» 
agency,  failed  to  defend  or  notify  the  cor- 
poration. Humphreys  v.  Idaho  Gold  Mine* 
Development  Co.  40:  817,  120  Pac.  823,  21 
Idaho,   126. 

347.  A  default  judgment  should  be  opened 
on  application  where  the  answer  presented 
discloses  a  good  defense  upon  the  merits, 
and  a  reasonable  excuse  for  delay  occasion- 
ing default  is  shown,  and  no  substantial 
prejudice  appears  to  have  arisen  from  the 
delay.  Citizens'  Nat.  Bank  v.  Branden, 
27:  858,  126  N.  W.  102,  19  N.  D.  489. 

348.  It  is  an  abuse  of  discretion  for  a 
trial  court  to  refuse  to  open  a  default  and 
permit  the  filing  of  an  answer,  where  de- 
fendant's attorneys,  living  a  long  distance 
from  the  place  of  trial,  presented  a  motion 
to  make  the  complaint  more  definite,  ac- 
companied by  an  argument,  and  relied 
upon  plaintid's  counsel  to  notify  them  of 
the  result  of  the  motion,  which  was  not 
done,  so  that  the  default  was  incurred,  im- 
mediately after  which  an  affidavit  of  meri- 
torious defense  and  excusable  neglect  and 
an  answer  were  tendered.  Douglas  v. 
Badger  State  Mine,  4:  196,  83  Pac.  178, 
41  Wash.  266.  (Annotated) 

349.  A  judgment  will  be  set  aside  where 
the  court  refused  to  file  and  hear  a  motion 
directed  to  the  petition  in  an  action  pending 
before  it,  and  proceeded  to  enter  judgment 
as  on  default,  where  the  motion  was  made 
during  the  trial,  and  prior  to  the  entry  of 
judgment,  and  the  court  was  informed  that 
the  motion  papers  had  been  deposited  in  a 
postoffice,  postage  paid,  in  an  envelop  ad- 
dressed to  the  clerk  of  the  court,  by  the 
attorney,  who  resided  in  another  county,  in 
such  season  that  they  should,  in  due  and 
regular  course  of  mail,  have  arrived  on  the 
answer  day,  but  were  in  fact  delayed  by 
reason  of  miscarriage.     Chicago,  R.  I.  &  P- 
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E.  Co.  V.  Eastham,  30:  740,  110  Pac.  887,  26 
Okla.  605.  (Annotated) 

350.  The  neglect  of  an  attorney  regularly 
retained  to  prepare  and  serve  an  answer  in 
a  case  before  the  time  of  answering  expires, 
when  occasioned  by  intense  absorption  of 
mind  in  the  conduct  of  the  trial  of  another 
case  involving  a  charge  of  murder  in  the 
first  degree,  is  "excusable  neglect,"  within 
the  meaning  of  a  statute  providing  for  the 
opening  of  a  judgment  entered  on  (h^fault  of 
answer.  Citizens'  Nat.  Bank  v.  Branden, 
27:  858,  126  N.  W.  102,  19  N,  D.  489. 

351.  Mere  absence  of  notice  of  a  judgment 
secured  by  substituted  service  of  process, 
accompanied  by  a  meritorious  defense,  is 
not  sufficient  to  open  the  judgment,  under 
a  statute  allowing  such  opening  for  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect,  where  another  statute  gives  the  ab- 
solute right  to  have  the  judgment  opened  in 
case  of  published  service  and  absence  of 
notice  within  a  specified  time  after  the 
judgment  was  rendered.  Kingsley  v.  Stei- 
ger,  31:  1068,  123  N.  W.  635,  141  Wis.  447. 
Surprise. 

Time  for,  see  infra,  403. 

See  also  supra,  351 ;   infra,  356,  403. 

352.  The  neglect  of  a  counsel  of  good 
reputation  and  large  experience  to  prepare 
or  serve  an  answer  in  an  action  in  which  he 
has  been  retained  for  that  purpose,  within 
the  time  allowed  by  law,  is  a  surprise  to 
the  retaining  party,  within  the  meaning  of 
a  statute  permitting  relief  from  a  judgment 
taken  against  the  party  through  his  "sur- 
prise." Citizens'  Nat.  Bank  v.  Branden, 
27:  858,  126  N.  W.  102,  19  N.  D.  489. 

(Annotated) 

Against  insane  person. 

Appointment  of  guardian  ad  litem  to  main- 
tain suit  to  set  aside  decree  against 
incompetent,  see  Incompetent  Per- 
sons, 28;  Mandamus,  22. 

Effect  of  adjudication  of  insanity  of  judg- 
ment debtor  to  render  judgment  dor- 
mant, see  Incompetent  Persons,  30. 

Allegations  as  to  capacity  of  guardian  to 
sue  to  vacate  judgment,  see  Pleading, 
171. 

Pleading  in  action  to  vacate  judgment,  see 
Pleading,  436. 

"See  also  supra,  330;  infra,  390. 

Traud  or  perjury. 

Time  for,  see  infra,  394,  395. 

"Sufficiency  of  objection  to  raise  ratification 
of  decree  procured  by  fraud,  see  Appeal 

AND    ElUtOR,    300. 
Injunction    against    enforcement    of    judg- 
ment obtained  by,  see  Injunction,  284- 

287. 
Perjured  testimony  as  fraud  justifying  new 

trial,  see  New  Trial,  26,  27. 
Liability    of    perjurer    in    damages   to    one 

against  whom   judgment  rendered,   see 

Perjury,  16.  1 

Pleading  as  to,  see  Pleading,  3,  171,  434, 

435. 
.See  also  supra,   139,   329,   330;    infra,   390, 

391,  398. 
."353.  The  right   to  have  a   judgment   va- 
cated  because   of   the    fraudulent   practices 
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of  the  prevailing  party  is  not  an  absolute 
one.  McElrath  v.  Littell,  44:  505,  139  N. 
W.   708,   120  Minn.  380. 

354.  While  false  swearing,  or  perjury 
alone,  is  not  ground  for  setting  aside  or 
vacating  a  judgment,  yet,  if  accompanied 
by  any  fraud  extrinsic  or  collateral  to  the 
matter  involved,  sufficient  to  justify  the 
conclusion  that  but  for  such  fraud  tlie  re- 
sult would  have  been  different,  a  new  trial 
may  be  granted.  Graves  v.  Graves,  10:  216, 
109  N.  W.  707,  132  Iowa,  199.     (Annotated) 

355.  To  entitle  one  to  maintain  an  action 
to  set  aside  a  judgment  for  false  testimnny 
given  at  the  trial,  he  must  allege  that  the 
testimony  was  knowingly  false,  and  that 
there  has  been  a  conviction  for  the  imputed 
perjury.  Moore  v.  GuUey,  10:  242,  56  S. 
E.  681,'  144  N.  C.  81.  (Annotated) 

356.  Perjury  on  the  part  of  plaintiff  is 
not  within  the  provisions  of  a  statute  al- 
lowing the  court  to  relieve  a  party  from 
a  judgment  taken  against  him  through  his 
mistake,  inadvertence,  surprise,  or  excu.^- 
able  neglect.  Nelson  v.  Meehan,  12:  374, 
155  Fed.   1,  83  C.  C.  A.  597. 

357.  False  swearing  or  perjury  alone  is 
not  ground  for  vacating  a  judgment  under 
a  statute  empowering  the  vacation  for  fraud 
practised  by  the  successful  party  in  the  ob- 
taining thereof,  as  the  fraud  which  will  so 
empower  must  be  extrinsic  or  collateral  to 
the  matter  involved,  and  sufficient  to  jus- 
tify the  conclusion  that  but  for  such  fraud 
the  result  would  have  been  different.  Elec- 
tric Plaster  Co.  v.  Blue  Rapids  City  Twp. 
25:  1237,   106  Pac.   1079,  81  Kan.  730. 

358.  To  require  vacation  of  a  judgment 
because  of  perjury  on  the  part  of  the  one 
obtaining  it,  it  must  be  shown  by  clear  and 
satisfactory  evidence  that  the  alleged  false 
testimony  was  wilfully  and  purposely  giv- 
en; that  it  was  material  to  the  issue  being 
tried,  and  was  not  merely  cumulative,  but 
probably  controlled  the  result.  Koop  v. 
Acken,  35:  782,  132  N.  W.  721,  90  Neb.  77.. 

359.  The  obtaining  of  a  judgment  by  wil- 
ful and  corrupt  perjury  is  obtaining  it  by 
fraud,  within  the  meaning  of  a  statute 
authorizing  the  district  court  to  vacate  or 
modify  its  own  judgment  for  fraud  prac- 
tised W  the  successful  parties  in  obtaining 
the  judgment  or  order.  El  Reno  Mut.  F. 
Ins.  Co.  V.  Sutton,  50:  1064,  137  Pac.  700, 
41   Okla.  297. 

360.  A  judgment  will  not  be  set  aside  on 
the  ground  that  the  prevailing  party  prac- 
tised a  fraud  on  the  court  and  on  the  ad- 
verse party  by  concealing  the  evidence  of 
his  fraud,  where  the  particular  fraud,  evi- 
dence to  establish  which  is  alleged  to  have 
been  concealed,  was  the  issue  on  trial  and 
there  adjudicated.  Thomason  v.  Thompson, 
26:  536,  59   S.   E.  236,   129  Ga.   440. 

361.  The  fraud  or  undue  advantage  for 
which  a  court  of  equity  will  set  aside  a 
judgment  or  decree  must  consist  of  extrin- 
sic acts  outside  of  and  collateral  to  the 
matter  actually  tried  by  the  first  court,  and 
not  related  to  the  matter  concerning  which 
the     judgment     or     decree     was     rendered. 
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Mieliael  v.  American  Xat.  Bank,  38:  220,  95 
N.  E.  905,  84  Oliio  St.  370. 

.362.  An  order  of  a  court  of  general  juris- 
diction granting-  a  motion  to  set  aside,  for 
fraud,  a  judgment  which  has  been  alFirmed 
on  appeal,  will,  in  the  absence  of  anything 
to  the  contrary  in  the  record,  be  presumed 
to  have  been  made  at  the  same  term  at 
which  the  judgment  was  entered.  Nelson 
V.  Meehan,  12:  374,  155  Fed.  1,  83  C.  C.  A. 
597. 

363.  A  judgment  rendered  by  a  court  of 
ordinary  admitting  to  probate  the  copy  of  a 
lost  will  may  be  contradicted,  in  a  proper 
proceeding  instituted  for  that  purpose  by  an 
lieir  of  the  testator  in  the  court  which  ren- 
dered the  same,  as  to  the  facts  necessary  to 
give  the  court  jurisdiction,  on  the  ground 
of  fraudulent  misrepresentation  of  such 
facts  by  the  party  obtaining  the  judgment; 
and,  if  it  be  shown  that  the  necessary  juris- 
dictional facts  did  not  exist,  the  judgment 
will  be  vacated,  notwithstanding  it  may  re 
cite  that  they  did  exist.  Davis  v.  Albrit 
ton,  8:  820,  56  S.  E,  514,  127  Ga.  517. 

364.  One  who  so  dominates  the  will  of 
his  wife  as  to  force  her  against  her  will  to 
bring  a  petition  in  court  for  the  adoption 
of  his  son  by  a  former  wife  commits  a  gross 
fraud  upon  the  wife,  and  such  fraud  upon 
the  court  that  the  decree  of  adoption  will 
be  set  aside  in  a  proper  case.  Phillips  v. 
Chase,  30:  159,  89  N.  E.  1049,  203  Mass.  556. 

060.  A  decree  secured  by  fraud,  whereby 
a  woman  adopts  her  husband's  son  by  a  for- 
mer wife,  will  be  set  aside  at  the  suit  of 
her  next  of  kin,  after  the  death  of  the  son, 
where,  if  permitted  to  stand,  it  will  deprive 
them  of  property  to  which  they  are  entitled, 
and  vest  it  in  the  husband,  who  was  guilty 
of  the  fraud.  PhiUips  v.  Chase,  30:  159,  89 
N.  E.  1049,  203  Mass.  556.  (Annotated) 

366.  A  man  who  by  fraud  induces  his 
wife  to  adopt  his  son  by  a  former  wife, 
thinking  that  if  the  son  gets  her  property 
the  father  will  benefit  thereby,  cannot,  after 
the  son's  death,  assert  title  to  the  property 
as  his  heir  against  the  next  of  kin  of  the 
wife,  on  the  theory  that  the  decree  of  adop- 
tion cannot  be  set  aside  because  the  son  was 
not  a  party  to  the  fraud.  Phillips  v.  Chase, 
30:  159,  89  N.  E.  1049,  203  Mass.  556. 

367.  A  judgment  entered  upon  stipulation 
of  the  parties  in  a  proceeding  to  determine 
the  rights  to  a  residuary  estate  under  a 
will  is  not  subject  to  attack  by  a  separate 
proceeding  to  set  it  aside  because  of  the 
fraudulent  nature  of  one  of  the  claims  pre- 
sented and  recognized  by  tlie  judgment. 
Grouse  v.  McVickar,  45:  1159,  100  N.  E.  697, 
207  N.  Y.  213.  (Annotated) 

368.  An  insurance  company  is  entitled  to 
have  a  judgment  against  it  in  favor  of  an 
insured  vacated  where  the  insured  obtained 
the  judgment  by  wilful  and  corrupt  per- 
jury in  testifying  that  the  insured  goods 
were  destroyed  by  fire,  when  in  fact  they 
were  not, — a  fact  of  which  the  insurance 
company  had  no  intimation  at  the  time  of 
the  first  trial,  where  the  company  has  used 
due  diligence  at  all  times  in  presenting  the 
matter  to  the  court,  and  but  for  the  perjury 
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complained  of  would  have  litigated  the  ques- 
tion at  the  former  trial,  and  where  the- 
relief  sought  cannot  be  obtained  by  motion 
or  other  plea  in  the  action  where  the 
judgment  was  rendered,  and  a  full  and 
meritorious  defense  to  the  action  is  pleaded^ 
which,  on  account  of  the  perjury  complained 
of,  could  not  have  been  presented  in  the 
former  trial.  El  Reno  ]\Iut.  F.  Ins.  Co, 
V.  Sutton,  50:  1064,  137  Pac.  700,  41  Okla. 
297. 

369.  In  setting  aside  a  decree  foreclosing 
a  mortgage  which  was  procured  by  fraud 
after  which  the  mortgagor  continued  in  pos- 
session, the  rights  of  the  parties  should  be 
adjusted  on  the  theory  that  the  mortgage 
was  still  a  valid  lien  for  the  balance  due, 
and  that  the  mortgagor  retains  possession 
as  owner  of  the  property.  Flood  v.  Tem- 
pleton,  13:  579,  92  Pac.  78,  152  Cal.  148. 

370.  The  fraud  of  a  creditor  holding  a 
mortgage  on  his  debtor's  property,  in  in- 
ducing him  to  permit  a  foreclosure  of  the- 
mortgage  and  a  transfer  of  the  title  to  the- 
mortgagee  for  much  less  than  the  property 
is  worth,  without  interposing  a  valid  de- 
fense and  set-off  to  the  greater  part  of  the- 
claim,  under  promise,  which  the  mortgagee 
does  not  mean  to  keep,  to  devise  the  prop- 
erty to  the  mortgagor  upon  death  of  tlie- 
mortgagee,  does  not  enter  into  the  decree  of 
foreclosure,  so  as  to  preclude  a  court  of 
equity  from  granting  relief  therefrom,  but 
is  of  extrinsic  character,  which  will  entitle 
such  court  to  interfere  and  set  aside  the 
judgment.  Flood  v.  Templeton,  13:  579,  92 
Pac.   78,  152  Cal.  148.  ( Annotated  >\ 

371.  Where,  in  an  action  for  defamation, 
perjured  evidence  has  been  given,  but  judg- 
ment  has   been   entered   for  the   defendant 
on  grounds  independent  of  that  evidence,  the  • 
plaintiff  will  not  be  allowed  to  proceed  withi 
a  new  action  to  set  aside  the  whole  judg- 
ment on  the  ground  of  the  defendant's  al-' 
leged  fraud  in  procuring  the  perjured  evi- 
dence to  be  given,  unless  he  shows  enough  to 
suggest  that  he  is  likely  in  the  new  action  to 
connect  the  defendant  with  the  procuring  of 
the    perjured    evidence.    Ronald    v.    Harper, 
4  B.  R.  C.  972  [1913]  Vict.  L.  R.  311. 

—  decree   of   divorce   or   annulment   o^ 

niarrigge. 
See  also  infra,  391. 

372.  The  fact  that  a  divorce  decree  fs 
founded  on  perjury  affords  no  ground  for 
vacating  it.  Robinson  v.  Robinson,  51:  534^ 
138  Pac.  288,  77  Wash.  663. 

373.  A  divorce  will  not  be  vacated  on  the 
ground  that  it  was  based  on  perjured  testi- 
mony knowingly  procured  by  libellant,  after 
a  marriage  has  been  entered  into  on  the 
faith  of  the  decree,  and  a  child  born  of  the 
marriage.  Zeitlin  v.  Zeitlin,  23:  569,  88  N. 
E.  762,  202  Mass.  205. 

374.  In  an  action  to  vacate  a  decree  of 
divorce  on  the  ground  that  it  was  obtained 
by  fraud  and  perjury  of  the  prevailing 
party,  where  the  fraud  and  perjury  charged 
against  the  prevailing  party  do  not  involve 
tlie  jurisdiction  of  the  court,  nor  any 
fraud  or  deception  by  which  the  opposing^ 
party  was  misled  or  prevented  from  raak--. 
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i ing  a  defense,  but  relate  solely  to  perjury 
%lid  concealment  in  establishing  the  cause 
M)f  action  alleged,  they  do  not  come  within 
the  purview  of  §  4277,  Minn.  Revised 
Laws  1905.  McElrath  v.  Littell,  44:  505, 
139  N.  W.  708,  120  Minn.  380. 

375.  In  an  action  to  vacate  a  decree  of 
•divorce  on  the  ground  tliat  it  was  obtained 
by  fraud  and  perjury  of  the  prevailing 
party,  brought  after  the  death  of  the  party 
iguilty  of  the  fraud,  the  state  is  no  longer 
«  party  interested,  and  the  action  becomes 
one  involving  mere  property  rights,  gov- 
erned bv  the  ordinary  equitable  principles. 
McElrath  v.  Littell,  44:  505,  139  N.  W.  708, 
120   Minn.   380. 

'  376.  A  decree  rendered  in  a  divorce  suit 
in  which  the  court  had  jurisdiction  of  the 
subject-matter  and  the  parties,  the  defend- 
ant being  personally  served  with  summons, 
cannot  be  attacked  after  the  death  of  the 
prevailing  party,  and  fourteen  years  after 
the  suit  was  brought,  and  more  than  nine 
years  after  knowledge  on  the  part  of  the 
defendant  that  a  decree  had  been  entered, 
where  the  aggrieved  party  lived  in  the  vi- 
cinity of  the  other  during  all  the  time, 
and  made  no  attempt  to  have  the  decree 
set  aside  until  after  the  death  of  the  pre- 
vailing party;  and  the  delay  is  not  excused, 
either  by  the  ill  health  of  the  aggrieved 
party  or  the  alleged  ignorance  of  fraud 
and  perjury  practised  by  the  prevailing 
party.  McElrath  v.  Littell,  44:  505,  139 
N.   W.  708,   120  Minn.  380.        (Annotated) 

377.  A  motion  to  set  aside  a  divorce  which 
is  based  upon  a  finding  of  residence  sup- 
ported by  evidence  cannot  prevail,  although 
supported  by  evidence  that  plaintiff  left 
the  state  immediately  after  the  decree  was 
rendered,  married,  and  took  up  her  resi- 
dence elsewhere,  thereby  indicating  that  her 
testimony  as  to  domicil  within  the  state 
was  false.  Reeves  v.  Reeves,  25:  574,  123 
N.  W.  869,  24  S.  D.  435. 

378.  A  new  trial  of  an  issue  as  to  ali- 
mony in  a  divorce  proceeding  may  be  bad 
where,  by  concealment  of  property  and 
false  swearing  concerning  it,  defendant  suc- 
ceeded in  escaping  a  decree.  Graves  v. 
Graves,  10:  216,  109  N.  W.  707,  132  Iowa. 
199. 

379.  The  prosecution,  by  the  husband,  of 
a  second  suit  to  annul  a  marriage  on  the 
ground  of  the  insanity  of  the  wife  at  the 
time  of  the  marriage,  without  disclosing  the 
dismissal,  a  few  months  previously,  of  a 
similar  suit  in  which  he  was  represented  by 
a  dilferent  attorney  and  she  by  a  different 
guardian  ad  litem,  constitutes  such  a  fraud 
upon  the  court  as  will  justify  it  in  setting 
aside  a  decree  in  the  second  suit  annulling 
the  marriage,  where  the  wife,  at  the  time, 
was  helpless  and  confined  in  an  insane  asy- 
lum. Wood  V.  Wood,  12:  891,  113  N.  W. 
492,  136  Iowa,  128. 

mistake. 

See  also  supra,  346,  351,  356;  infra,  403. 

380.  Equity  will  not  relieve  against  a 
judgment  in  an  independent  suit,  for  mere 
mistakes  of  law.  Donovan  v.  Miller,  9:  524, 
88  Pac.  82,  12  Idaho,  600. 
Digest  1-52  I<.B.A.(N.S.) 


381.  The  erroneous  advice  of  an  attorney 
is  not  such  a  mistake  as  will  entitle  a  party 
to  relief  from  a  judgment  rendered  against 
him.  Donovan  v.  Miller,  9:  524,  88  Pac  82, 
12    Idaho,   600. 

382.  An  attorney's  mistake  of  judgment 
as  to  the  law,  or  his  ignorance  of  facts  which 
he  ought  to  have  known,  is  not  suHicient 
ground  for  vacating  a  judgment  of  dismiss- 
al, entered  upon  his  motion.  Bacon  v. 
Mitchell,  4:  244,  106  N.  W.  129,  14  N.  D. 
454. 


d.  Procedure. 

(See   also    same   heading   in  Digest   L.R.A. 
1-70.) 

Quashing  on  certiorari,  see  Certiorari,  7. 
Pleading  in  action  to  vacate,  see  Pleading, 
171,  433-437. 

383.  No  relief  can  be  granted  on  a  peti- 
tion to  open  a  judgment,  the  allegations  in 
which  are  flatly  denied  by  the  answer,  if 
no  evidence  is  taken.  McKee  v.  Verner, 
44:  727,  86  Atl.  646,  239  Pa.  69. 

384.  A  judgment  fair  on  its  face,  but 
which  is  in  fact  voidable  because  of  non- 
service  of  process,  cannot  be  set  aside  on 
motion.  People  ex  rel.  Happel  v.  District 
Court,  35:  1008,  99  Pac.  291,  38  Mont.   166. 

385.  No  affidavit  of  merits  is  necessary 
in  support  of  an  application  to  set  aside 
a  judgment  for  want  of  jurisdiction.  Ben- 
nett V.  Supreme  Tent,  K.  of  M.  2:  389,  82 
Pac.  744,  40  Wash.  431. 

386.  An  affidavit  of  merits  is  not  neces- 
sary to  vacate  a  judgment  obtained  without 
jurisdiction  of  the  person  of  defendant. 
Stubbs  V.  McGillis,  18:  405,  96  Pac.  1005,  44 
Colo.   138.  (Annotated) 

387.  A  judgment  by  default  may  be  va- 
cated without  an  affidavit  of  merits,  where 
judgment  was  erroneously  entered  on  de- 
fault without  an  assessment  of  damages 
or  notice  to  defendant  in  a  case  where  such 
assessment  and  notice  were  required.  Nad- 
erhoff  v.  George  Benz  &  Sons,  47:  853,  141 
N.  W.  501,  25  N.  D.  165. 

388.  An  affidavit  of  merit  by  defendant's 
attorney,  reciting  that  affiant  received  a 
copy  of  the  pleadings  served  on  defendant, 
together  with  information  to  make  an  an- 
swer, and  from  such  information  informed 
defendant  that  he  had  a  good  and  meri- 
torious defense,  and  now  states  the  same 
to  the  court  as  further  shown  by  the  an- 
swer, referred  tr  and  made  a  part  of  the 
affidavit,  is  insufficient  to  invoke  the  court's 
discretion  under  N.  D.  Rev.  Code  1905,  § 
6884,  to  vacate  a  regularly  entered  judg- 
ment of  default  on  the  ground  of  excusable 
neglect,  where  such  affidavit  fails  to  state 
that  affiant  has  been  fully  and  fairly  in- 
formed of  all  the  facts  in  the  case,  and  be- 
lieves therefrom  that  defendant  has  a  meri- 
torious defense,  and  no  facts  are  recited 
concerning  the  defense  except  in  the  pro- 
posed answer,  which  is  verified  by  the  at- 
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torney  on  information  and  belief.  Nader- 
hoff  V.  George  Benz  &  Sons,  47:  853,  141  N. 
W.  501,  25  N.  D.  165. 

389.  An  affidavit  is  not  sufficient  to  se- 
cure the  setting  aside  of  a  default  judg- 
ment under  a  statute  permitting  the  court 
to  relieve  one  from  a  judgment  taken 
against  him  through  his  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect,  wliich 
alleges  that  he  forgot  all  about  the  action 
because  his  attention  was  so  absorbed  by 
devotion  to  important  domestic  and  busi- 
ness duties  and  matters  of  public  interest, 
without  showing  what  they  were.  Lovell  v. 
Willis,  43:  930,  129  Pac.  1052,  46  Mont. 
581.  (Annotated) 

390.  An  insane  person  against  whom  a 
judgment  has  been  obtained  by  perjury  or 
fraud  on  the  part  of  the  prevailing  party 
may  proceed,  through  his  legally  appointed 
guardian,  by  an  original  suit  in  equity  to 
impeach  such  judgment,  and  for  leave  to 
answer  and  defend,  where  liis  constitution- 
al rights  to  an  appeal  from  that  judgment 
have  not  been  preserved  by  a  bill  of  ex- 
ceptions. Wirth  V.  Weigand,  35:  1103,  122 
N.  W.  714,  85  Neb.   115. 

391.  A  complainant  in  a  direct  proceed- 
ing to  set  aside  a  decree  of  divorce  because 
of  fraud  and  lack  of  jurisdiction  need  not 
submit  himself  to  the  jurisdiction  of  the 
court  to  pass  upon  the  merits  of  the  di- 
vorce action,  nor  show  a  meritorious  de- 
fense to  sucli  action.  Atkinson  v.  Atkin- 
son, 47:  459,  134  Pac.  595,  43  Utah,  53. 

e.   Time. 

(See   also    same   heading   in   Digest  L.R.A. 
1-10.) 

See  also  supra,  326,  362,  376. 

392.  A  judgment  obtained  without  juris- 
diction of  defendant's  person  may  be  direct- 
ly attacked  at  any  time  when  advantage 
is  sought  to  be  derived  from  it.  Stubbs  v. 
McGillis,  18:  405,  96  Pac.  1005,  44  Colo.  138. 

393.  Delay  of  five  years  in  moving  to 
vacate  a  judgment  obtained  without  juris- 
diction will  not  prevent  relief,  in  the  ab- 
sence of  anything  to  show  that  the  rights 
of  innocent  third  persons  will  be  affected, 
or  tliat  plaintiff  is  in  a  difl'erent  position 
from  what  he  would  have  been  but  for  the 
delay.  Stubbs  v.  McGillis,  18:  405,  96  Pac. 
1005,  44  Colo.  138. 

394.  A  statute  permitting  a  new  trial 
within  one  year  in  case  of  a  judgment  pro- 
cured by  fraud  does  not  limit  a  court  of 
equity  to  that  period  if  the  fraud  is  not 
discovered,  or,  by  the  use  of  reasonable  dil- 
igence, cannot  be  discovered,  within  that 
time.  Graves  v.  Graves,  10:  216,  109  N. 
W.  707,  132  Iowa,  199. 

395.  Fraud  in  the  procurement  of  a  decree 
for  the  sale  of  coal  underlying  an  infant's 
land,  in  that  the  guardian  ad  litem  who  rep- 
resented the  infant  in  the  suit  for  the  sale 
was  personally  interested  therein,  may  be  at-  1 
tacked  at  any  time  if  there  has  been  dili- 
gence in  discovering  the  fraud  and  prompt- 
Digest   1-52  L.R.A.(N.S.) 


ness  in  proceeding  to  attack  it,  notwith- 
standing the  expiration  of  a  day  to  show 
cause  against  the  decree.  Plant  v  Hum- 
phries, 26:  558,  36  S.  E.  94,  66  W.  Va.  88. 

396.  A  suit  on  behalf  of  an  insane  per- 
son to  set  aside  a  judgment  obtained  against 
him  without  service  of  process,  as  re- 
quired by  statute,  will  not  be  dismissed  be- 
cause the  time  allowed  by  statute  for  set 
ting  aside  judgments  on  motion  lias  been 
allowed  to  elapse.  State  ex  rel.  Happel  v. 
District  Court,  35:  1098,  99  Pac.  291,  38 
Mont.  166. 

397.  The  next  of  kin  of  an  insane  per- 
son against  whom  a  divorce  has  been  grant- 
ed without  service  of  process  upon  him,  as 
required  by  statute,  may,  after  the  time 
has  elapsed  for  moving  under  the  statute 
to  set  aside  the  judgment,  apply  to  a 
court  of  equity  for  tlje  appointment  of  a 
guardian  ad  litem  with  authority  to  prose- 
cute a  suit  to  set  aside  the  decree.  State 
ex  rel.  Happel  v.  District  Court,  35:  1098, 
99  Pac.  291,  38  Mont.  166. 

After  term. 

See  also  supra,   339. 

398.  A  trial  court  may  set  aside,  during, 
but  not  after  the  expiration  of,  the  term  at 
which  it  was  rendered,  a  judgment  which 
has  been  affirmed  on  appeal,  upon  the 
ground  that  it  was  procured  by  perjured 
testimony  of  the  plaintiff.  Nelson  v.  ]\Iee- 
han,  12:  374,  155  Fed.  1,  83  C.  C.  A.  597. 

399.  After  the  expiration  of  the  term  at 
which  a  decree  that  is,  by  statute,  appeal- 
able, as  one  adjudicating  the  principles  of  a 
cause,  or  that  is  final  in  such  a  sense  as  to 
make  it  reviewable  by  bill  of  review,  was 
made  and  entered,  it  cannot  be  materially  al- 
tered, by  the  court  which  pronounced  it,  as 
to  anything  so  decided  or  deemed  in  law  to 
be  thereby  concluded,  except  upon  some  pro- 
ceeding instituted  in  said  court  for  setting 
aside  and  annulling  the  same,  or  correcting 
error  therein.  Barbour  v.  Tompkins,  3:  715, 
52  S.  E.  707,  58  W.  Va.  572. 

400.  A  party  who  allows  a  cause  to  be 
decided  without  setting  up  one  or  more  of 
his  defenses  will  be  deemed  to  have  waived 
them,  and  is  not  entitled  to  have  the  decree 
which  was  pronounced  reopened  after  the  ex- 
piration of  the  term  at  which  it  was  ren- 
dered, for  the  reception  of  pleadings  setting 
up  such  defenses  as  to  any  matter  decided 
or  concluded  by  the  decree.  Barbour  v. 
Tompkins,  3:  715,  52  S.  E.  707,  58  W.  Va. 
572. 

401.  A  decree  made  in  a  suit  brought  to 
enforce  the  liens  of  judgments  and  a  deed 
of  trust,  fixing  the  amounts  and  priorities 
of  the  liens,  decreeing  payment  thereof,  and 
directing  a  sale  of  the  debtor's  land  on  de- 
fault of  payment,  is  final  and  conclusive 
as  to  the  amounts  of  the  debts  after  the 
expiration  of  the  term  at  which  it  is  pro- 
nounced; and  an  answer  praying  the 
elimination  of  iisury  from  one  of  the  debts 
so  adjudicated  cannot  be  received  there- 
after. Barbour  v.  Tompkins,  3:  715,  52  S.  E. 
707,  58  W.  Va.  572.  (Annotated) 

402.  A  decree  fixing  the  amount  of  in- 
debtedness of  a  loan  association  in  the  hands 
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of  a  receiver  to  a  claimant  is  merely  inter- 
loetitory,  and,  upon  good  cause  shovvn,  may 
be  set  aside  at  any  time  before  the  close 
of  the  trial  at  which  the  final  decree  in  the 
cause  is  enrolled,  although  it  is  subsequent 
to  the  term  at  which  the  interlocutory  de- 
cree is  passed.  Standard  Sav.  &  L.  Asso.  v. 
Aldrich,  20:  393,  163  Fed.  216,  89  C.  C.  A. 
646. 

403.  The  discretion  conferred  upon  a 
court  by  a  statute  authorizing  it  at  any 
time  within  a  year  after  notice  thereof,  to 
relieve  a  person  from  a  judgment  through 
his  mistake  or  surprise,  applies  to  judg- 
ments secured  by  constructive  service  of 
process,  notwithstanding  another  statute 
provides  that  when  service  shall  have  been 
by  publication,  defendant  shall  be  allowed 
to  defend  at  any  time  within  a  year  after 
notice  thereof  and  ^ithin  three  years  after 
rendition.  Kingsley  v.  Steiger,  31:  1068, 
123  N.  W.  635,  141  Wis,  447.       (Annotated) 

/.  Rehearing. 

(See   qIso   same   heading   in  Digest   L.R.A. 
1-70.) 

Rehearing  by  appellate  court,  see  Appeal 

AND  Error,  IX. 
Effect  of  acceptance  of  service  on  right  to 

apply    for    rehearing,    see    Writ    and 

Pbocess,  31. 

404.  One  whose  rights  are  affected  by  a 
decree  construing  a  will  in  a  proceeding 
to  which  he  is  not  a  party  may  maintain  a 
petition  to  vacate  the  decree  and  rehear  the 
case  upon  the  construction  of  the  will. 
Lumpkin  v.  Lumpkin,  25:  1063,  70  Atl.  238, 
108  Md.  470. 

405.  An  infant  defendant  is  not  deprived 
of  the  statutory  right  to  show  cause  against 
a  decree  within  six  months  after  attain- 
ing his  majority,  by  the  affirmance  of  such 
decree,  where  it  was  not  jointly  against  all 
the  defendants,  and  the  parties  who  appealed 
and  such  incompetent  defendant  did  not 
stand  upon  the  same  ground,  and  the  rights 
of  all  were  not  involved  in  the  same  ques- 
tion and  equally  affected  thereby.  White 
V.  White,  24:  1279,  66  S.  E.  2,  66  W.  Va.  79. 

406.  An  adult  nonresident  defendant  who 
was  not  served  with  process,  and  who  did 
not  appear  or  join  in  the  appeal  from  an 
adverse  decree,  is  not  deprived  of  the  stat- 
utory right  to  a  rehearing  by  affirmance  of 
the  decree,  where  the  final  decree  was  not 
jointly  against  all  the  defendants,  and  the 
parties  who  appealed  and  such  nonresident 
defendant  did  not  stand  upon  the  same 
ground,  and  the  rights  of  all  were  not  in- 
volved in  the  same  question  and  equally 
affected  by  the  decree.  White  v.  White, 
24:  1279,  66  S.  E.  2,  66  W.  Va.  79. 


JUDGMENT   ROLL. 

Appeal  on  judgment  roll,  see  Appeal  and 

Error,   199,   433,   875. 
Presumption  from,  see  Evidence,  95. 


JUDICIAL   ACTS. 


Forbidding  casting  of  sawdust  into  stream 
as,  see  Constitutional  Law,  584. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  II.  i. 


JUDICIAL    NOTICE. 

See  Appeal  and  Error,  190,  238;  Evidence, 
I. 


JUDICIAL   OFFICER. 


Coroner  as,  see  Bribery,  4. 
♦-•-♦ 


JUDICIAL  POAVER. 

Delegation  of,  see  Constitutional  Law,  I 

d,  5. 
Encroachment  on,  see  Constitutional  Law, 

I.  e,  2. 


JUDICIAL  PROCEEDINGS. 

Publications   in  regard   to,   see  Libel  and 
Slander,  II.  e,  4. 


JUDGMENT    CREDITORS. 

Right  to  maintain  action  to  annul  mort- 
gage in  fraud  of  their  rights,  see 
Parties,  26. 
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JUDICIAL  RECORDS. 

Parol   evidence  as  to,  see  Evidence,  1040, 

1041. 
In    general,    see   Records    and   Recording 

Laws,  II. 


JUDICIAL   SALE. 


I.  The  sale  generally,   1—3. 
a.  In  general,  1—2. 
h.  What  may  he  sold,  3. 
c.  Who   bound  by. 
tl.  Effect;  validity;  deed,  4—5. 

a.  In   general,    4. 

b.  The  deed,   5. 

///.  Purchasers    and    their    rights    and 
duties,    6—15. 

a.  In  general,   6—14. 

b.  Title  acquired,  15. 

IV.  Confirmation;     setting    aside;    re- 
sale,   16— IS. 
V.  Dedemption,    19—22. 

VI.  Distribution    and    control    of    pro- 
ceeds. 
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Of  bankrupt's  property,  see  Bankruptcy,  2 

Sale  by  personal  representative,  see  Ex- 
ecutors AND  Administrators,  IL  a,  2. 

Of  infant's  estate,  see  Infants,  II. 

Foreclosure  of  mortgage,  see  Mortgage,  VI. 

On  partition,  see  Partition,  II.  d. 

To  enforce  local  assessment,  see  Public 
Improvements,  77-79. 

By  receiver,  see  Receivers,  VII. 

For  taxes,  see  Taxes,  III.  f. 

By  trustee,  see  Trusts,  93-96,  100. 

Right  to  appeal  from  order  dismissing  bill 
seeking  injunction  against,  see  Appeal 
AND  Error,  15. 

Validity  of  contract  to  purchase  property 
at,  see  Contracts,  224,  308^  482. 

Verbal  agreement  between  bidders  for  land 
at,  see  Contracts,  250. 

Fraud  of  corporate  officers  in  permitting 
property  to  be  sold  under  execution,  see 
Corporations,  276. 

Injunction  by  state  court  against  sale  under 
execution  issued  by  Federal  court,  see 
Courts,  282. 

Effect  of  confirmation  of  bid  for  real  estate 
to  convert  real  estate  into  personal 
property,  see  Equitable  Conversion, 
4. 

Jurisdiction  of  equity  to  reinstate  action 
and  correct  proceedings,  see  Equity,  26, 
27. 

Effect  of  purchase  by  wife  of  estate  by  en- 
tirety at,  see  Husband  and  VViie,  61. 

Injunction  against,  see  Injunction,  294. 

Elfect  of  decree  supporting,  on  rights  of 
after-born  children,  see  Judgment,  222. 

Right  of  sheriff  whose  term  has  expired  to 
maintain  action  against  defaulting  bid- 
ders, see  Oeficers,  82. 

/.  The  sale  generally. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Validity  of  contract  affecting  bid  at,  see 
CONTRACT'S,  482,  483. 

Sale  of  incompetent's  estate,  see  Incompe- 
tent Persons,  37-41. 

On  foreclosure  of  mortgage,  see  Mortgages, 
VI.  g. 

1.  If,  after  a  decree  of  sale  of  real 
estate  to  satisfy  liens  thereon,  a  lease  of 
part  of  the  same  for  mining  purposes  be 
executed  by  consent  of  all  interested  par- 
ties, but  under  an  agreement  that  the  ex- 
ecution of  such  lease  shall  not  prejudice 
the  right  of  any*  creditor  to  ask  for  sale 
of  the  land  subject  to  the  lease,  and,  by 
reason  of  development  of  the  land  under 
the  lease,  its  market  and  rental  values  are 
largely  increased,  sale  thereof  will  not  be 
delayed  for  an  inquiry  as  to  whether  its 
rents  and  profits  will  be  sufficient  to  dis- 
charge the  liens  thereon  within  five  years. 
Barbour  v.  Tompkins,  3:  715,  52  S.  E.  707, 
58  W.  Va.  572. 

Notice. 

2.  A  statutory  requirement  for  posting 
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notices  of  sale  of  real  estate  under  execu- 
tion, in  public  places,  applies  only  where  no 
newspaper  is  published  in  the  county.  Mc- 
Laughlin V.  Hoviston-Hudson  Lumber  Co.  38: 
248,  120  Pac.  059,  31  Okla.  182. 
Bids  and  bidding. 
Cancelation  of  deed  because  of  suppression 

of  bidding,  see  Contracts,  766. 
Laches  as  precluding  relief  by  unsuccessful 

bidder,  see  Limitation  of  Actions,  23. 

h.   What  may   6e  sold. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

What  may  be  levied  on,  see  Levy  and  Seiz- 
ure, I. 

Sale  under  execution  of  property  of  charit- 
able or  religious  corporation,  see  Me- 
chanics' Liens,  58. 

See  also  Levy  and  Seizure,  10. 

3.  The  right  to  the  use  of  a  wharf  fran- 
chise which  had  been  granted  to  one,  his 
heirs,  executors,  administrators,  and  as- 
signs, is  subject  to  sale  under  a  proper  judi- 
cial decree  for  the  debts  of  the  deceased 
owner,  as  against  his  heirs, — at  least  in 
the  absence  of  objection  from  the  granting 
power  of  a  showing  that  the  rights  of 
the  public  would  be  injured  thereby.  Leo- 
nard V.  Baylen  Street  Wharf  Co.  31:  636, 
52  So.  718,  59  Fla.  547.  (Annotated) 

c.  Who  hound  by. 

(See  same  heading  in  Digest  L.R.A.  1-10.) 

II.  Effect;  validity;  deed. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Validity  of  sale  under  chattel  mortgage,  see 

Chactel  Mortgage,  VI. 
Validity  of  tax  sale,  see  Taxes,  III.  f. 

4.  A  sale  of  land  made  by  a  sheriff  un- 
der execution,  on  a  day  not  named  in  the 
notice  of  sale,  is  illegal  and  should  be  set 
aside,  notwithstanding  the  fact  that  the 
day  named  fell  on  Labor  Day,  and  the  sale 
was  held  the  day  following.  McLaughlin  v. 
Houston-Hudson  Lumber  Co.  38:  248,  120 
Pac.  659,  31  Okla.  182.  (Annotated) 
Effect. 

Effect  on  dower,  see  Dower,  21,  22. 

Effect   of,   to  extinguish   way   Ijy  necessity, 

see  Easement,    65,   83.  , 

Effect   of,   to  give   right   to   royalty   under 

mining  lease,  see  Judgment,  269. 

6.  The  deed. 

(See   also    same   heading   in  Digest  L.R.A. 

1-10.) 

Cancelation  of,  see  infra,  17. 
Waiver  of  right  to,  see  infra,  20. 
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Sufficiency  of,  as  defense  against  action  in 
ejectment,  see  Ejectment,  19. 

Presumption  as  to  validity  of,  see  Evidence, 
561. 

Sheriff  making  sale  as  necessary  party  in 
proceeding  to  correct,  see  Parties,  164. 

Reformation  of,  see  Reformation  of  In- 
struments, 13. 

5.  A  recital  in  a  sheriff's  deed,  that  the 
sale  of  the  property  was  made  by  virtue  of 
an  execution  issued  out  of  the  circuit  court, 
is  sufficient  to  show  that  the  officer  had  au- 
thority to  sell,  although  a  recital  of  both 
the  judgment  and  the  execution  would  be 
productive  of  convenience,  pointing  the 
sheriff  to  his  authority  to  sell,  and  facili- 
tating the  purchaser  in  tracing  his  title. 
Johnson  v.  McKinnon,  13:  874,  45  So.  23, 
54  Fla.  221. 

///.   Purchasers   and  their  rights   and 
duties, 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Writ  of  assistance  to  put  purchaser  into 
possession,  see  Assistance. 

Right  to  allowance  for  improvements  before 
eviction,  see  Ejectment,  26. 

Estoppel  to  assert  title  as  against  purchas- 
er, see  Estoppel,  117,  212. 

Joint  purchase  by  execution  creditors,  see 
Joint  Creditors  and  Debtors,  19,  20. 

Of  property  of  incompetent;  right  of  pur- 
chasers to  except  thereto  on  ground 
that  lunatic  was  not  notified  of  lunacy 
proceedings,   see  Judgment,   132. 

Right  to  rent  or  royalty  under  mining  lease, 
see  Judgment,  269. 

License  tax  on  purchasers  at  tax  sales,  see 
License,  54-56,  86. 

Effect  of  delay  on  right  to  abatement  of 
price  for  deficiency  in  quantity,  see 
Limitation  of  Actions,  21. 

Application  of  doctrine  of  lis  pendens  to 
purcliase  at,  see  Lis  Pendens,  7. 

Effect  of  payment,  by  purchaser  of  interest 
in  mine  at  void  judicial  sale,  of  assess- 
ment work  due  from  judgment  debtor, 
see  Mines,  13. 

Of  purchaser  of  interest  in  mine  at  void 
judicial  sale,  see  Mines,  13. 

On  mortgage  foreclosure,  see  Mortgage, 
VI.  g,  4. 

Under  receiver's  sale,  see  Receivers,  VII. 

Right  of  purchaser  at  execution  sale  to  pro- 
tection of  recording  laws,  see  Records 
and  Recording  Laws,  38. 

Right  of  sheriff  to  his  fee  for  selling  prop- 
erty before  delivery  of  certificate  of 
sale,  see  Sheriffs,  1. 

Subrogation  of  purchaser  at,  see  Subroga- 
tion, 1. 

Rights  of  purchaser  at  tax  sale,  see  Taxes, 
217,  234-243. 

Right  of  purchaser  to  use  tradename,  see 
Tradename,  2,  4. 

See  also  infra,  18. 
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6.  A  purchaser  of  land  at  a  judicial 
sale  is  privy  in  estate  with  him  who  owned 
it  at  the  time  of  sale,  and  takes  the  land 
subject  to  its  burdens.-  Bennett  v.  Booth, 
39:  618,  73  8.  K.  90!).  70  W.  Va.  264. 

7.  The  mere  fact  that  one  bids  off  prop- 
erty at  a  judicial  sale  and  chiims  an  in- 
terest in  it  docs  not  render  him  liable  upon 
an  undertaking  by  another  that  the  prop- 
erty should  be  bid  off  for  him  by  the  for- 
mer and  that  he  would  pay  the  debts  secured 
by  the  property  up  to  a  specified  amount. 
Satterfield  v.  Kindley,  15:  399,  57  S.  E.  145, 
144   N.    C.   455. 

8.  A  judgment  creditor  purchasing  real 
estate  at  the  execution  sale  under  the  judg- 
ment takes  subject  to  an  unrecorded  deed 
delivered  by  the  judgment  debtor  prior  to 
the  rendition  of  the  judgment.  McCalla  v. 
Knight  Invest.  Co.  14:  1258,  94  Pac.  126, 
77  Kan.  770. 

9.  The  law  imputes  to  an  attorney 
knowledge  of  defects  in  legal  proceed- 
ings for  the  sale  of  property  taken  under 
his  direction;  and  his  title  to  land,  pur- 
chased by  him  at  a  judicial  sale  decreed  in 
such  proceedings,  falls  with  the  reversal  of 
the  decree  directing  the  sale.  Johnson  v. 
McKinnon,  13:  874,  45  So.  23,  54  Fla.  221. 

10.  The  rule  caveat  emptor  does  not  ap- 
ply to  mistakes  in  the  quantity  of  land 
sold  by  the  acre  at  a  judicial  sale.  Single- 
ton v.  Castleman,  28:  393,  68  S.  E.  34,  67 
W.   Va.   407. 

11.  One  who  purchases  land  by  the  acre 
at  a  judicial  sale  is  entitled  to  an  abate- 
ment of  the  purchase  money  proportionate 
to  any  material  deficiency  in  the  amount  of 
land  bid  for  and  supposed  to  have  been 
sold,  resulting  from  mistake  or  misrepre- 
sentation of  the  court  or  its  agents,  even 
after  deed  made,  at  least  where  the  pur- 
chaser still  retains  in  his  hands,  unpaid, 
sufficient  of  the  purchase  money  out  of 
which  such  abatement  can  be  made.  Single- 
ton V.  Lastleman,  28:  393,  68  S.  E.  34,  67 
W.  Va.  407.  (Annotated) 
W^here    title   is   defective. 

12.  A  bidder  at  an  execution  sale  cannot 
refuse  to  comply  with  his  bid  because 
the  title  of  the  execution  debtor  proves  to 
be  defective.  Dickson  v.  McCartney,  29: 
792,  75  Atl.  735,  226  Pa.  552. 

On  failure  of  title. 

Assumpsit  to  recover  amount  of  bid,  see 
Assumpsit,  21. 

Estoppel  to  assert  title  as  against  purchas- 
er, see  Estoppel,  117,  212. 

Pi'otection    against    equities. 

Protection  of  purchaser  as  against  unre- 
corded deed,  see  Records  and  Record- 
ing Laws,  38. 

Compliance  Drith   bid;   relief  from. 

13.  The  court  may  relieve  a  bidder  at  an 
execution  sale  who  has  been  misled  or  de- 
ceived if  direct  application  is  made  to  it 
for  relief.  Dickson  v.  McCartney,  29:792, 
75  Atl.  735,  226  Pa.  552. 

14.  The  bid  of  a  purchaser  at  an  admin- 
istrator's sale  which  was  void  for  want  of 
jurisdiction  in  the  court  to  order  the  sale 
is  without  consideration,  and  cannot  be  en- 
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forced,  although  the  court  confirmed  the 
sale.  Zufall  v.  Payton,  29:740,  110  Pac. 
773,  26   Okla.   808. 

h.    Title   acquired. 

(See  also  same  heading  in  Digest  L-.R.A. 
1-70.) 

By  purchaser  from  trustee  in  bankruptcy, 

see  Bankruptcy,  105. 
On  foreclosure,  see  Mobtgage,   130-135. 

15.  A  purchaser  at  sheriff's  sale  of  land 
which  had  been  conveyed  by  an  absolute 
deed  as  security  for  a  debt,  a  bond  to  re- 
convey  being  given,  and  possession  of  the 
property  being  retained  by  the  debtor,  ac- 
quires only  the  interest  of  the  holder  of  the 
security  deed,  including  the  right  which  he 
then  had  to  receive  the  indebtedness,  sub- 
ject to  the  right  of  redemption  by  the  hold- 
er of  the  bond  for  title.  Bridger  v.  Ex- 
change Bank,  8:  463,  56  S.  E.  97,  126  Ga. 
821. 

IV.   Confirmation;   setting   aside; 
resale. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Effect  of  lack  of  confirmation  on  sufficiency 
of  deed  as  defense  in  ejectment  action, 
see  Ejectment,  19. 

Jurisdiction  of  equity  to  reinstate  action 
or  confirm  sale,  see  Equity,  26,  27. 

Estoppel  of  purchaser  by  judgment  of  con- 
firmation,  see  Judgment,   164. 

Effect  of  laches  on  right  to  confirmation, 
see  Limitation  of  Actions,  20. 

Rights  of  party  on  setting  aside  sale,  see 
Lis  Pendens,  12. 

Foreclosure  sale,  see  Mortgage,  VI.  g,  5; 
35. 

Setting  aside  tax  deed,  see  Taxes,  244,  245. 

16.  Confirmation  by  the  court  of  a  sale 
of  land  by  the  acre  by  commissioners  au- 
thorized to  make  sale  thereof,  "as  a  whole 
or  in  parcel,"  cures  the  irregularity  of  sale 
by  the  acre,  and  gives  the  sale  the  same 
validity  and  effect  as  if  made  upon  the  pre- 
cise terms  of  the  decree.  Singleton  v.  Cas 
tleman,  28:  393,  68  S.  E.  34,  67  W.  Va.  407. 

17.  A  combination  between  a  defendant 
in  execution  and  a  prospective  bidder  to 
suppress  the  usual  competition  at  a  sher- 
iff's sale  is  illegal  for  considerations  of 
public  policy;  but  equity  will  not  cancel 
the  sheriff's  deed  made  in  pursuance  of  the 
sale,  at  the  instance  of  the  defendant.,  on 
the  ground  that  bidders  were  deterred  from 
bidding  as  a  result  of  the  agreement  be- 
tween him  and  the  purchaser.  Ruis  v. 
Branch,  42:  1198,  74  S.  E.  1081,  138  Ga. 
150.  (Annotated) 
Resale. 

Foreclosure  sale,  see  Mortgage,  129,  142, 
143. 

Holding  undisclosed  principal  liable  for  de- 
ficiency on  resale,  see  Principal  and 
Agent,  63. 
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18.  A  resale  of  real  estate  by  a  master 
appointed  by  the  court  to  sell  the  same 
after  giving  the  first  bidder  only  three 
hours  in  which  to  comply  with  his  bid  is 
void  since  it  does  not  allow  a  reasonable 
time  in  which  to  examine  the  title.  Smith 
V.  Smith,  52:  751,  81  S.  E,  499,  97  S.  C. 
242.  (Annotated) 

V.  Redemption. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Action  for  money  received  against  one  from 
whom  redemption  was  made  where  title 
fails,  see  Assumpsit,  22,  23. 

Oral  agreement  by  one  of  joint  purchasers 
at  sheriff's  sale  to  extend  period  of  re- 
demption, see  Joint  Creditors  and 
Debtors,  19. 

From  foreclosure  sale,  see  Mortgage,  VII. 

From  tax  sale,  see  Taxes,  III.  g. 

19.  Ten  days  is  too  short  a  time  to  al- 
low for  redemption  from  a  judgment  fore- 
closing a  land  contract,  where  the  amount 
involved  is  large,  and  a  substantial  pay- 
ment was  made  when  the  contract  was 
entered  into;  and  the  vendor  has  remained 
in  possession  of  the  property.  Dickson  v. 
Loehr.  4:  986,  106  N.  W.  793,  126  Wis.  641. 

20.  The  acceptance  of  a  partial  pay- 
ment by  the  purchaser  at  an  execution  sale 
prior  to  the  expiration  of  the  statutory 
period  of  redemption  operates  as  a  waiver 
of  the  right  to  a  sheriff's  deed,  and  the  exe- 
cution debtor  will  be  allowed  to  redeem 
after  the  expiration  of  such  statutory  pe- 
riod. Murphy  v.  Teutsch,  35:  1139,  132  N. 
W.  435,  22  N.  D.  102. 

21.  The  mistake  of  the  sheriff  as  to  the. 
amount  necessary  to  be  tendered  to  a  pur- 
chaser at  judicial  sale  to  effect  a  redemp- 
tion will  not  defeat  the  redemption  right 
of  one  wlio  places  in  his  hands  sufficient 
money  to  efl'ect  the  redemption,  where  the 
statute  provides  that  the  redemption  may 
be  effected  by  paying  the  necessary  amount 
to  the  officer.  Brown  v.  Bell,  23:  1096,  103 
Pac.  380,  46  Colo.  163. 

22.  Judgment  against  a  nonresident, 
founded  on  substituted  service  of  process 
and  attachment  of  real  estate  within  the 
state,  does  not  give  such  a  lien  upon  the 
property  as  to  support  a  second  levy  of  exe- 
cution for  deficiency  in  case  the  debtor  re- 
deems from  the  sale  under  the  first  one. 
Herron  v.  Allen,  47:  1048,  143  N.  W.  283,  32 
S.  D.  301.  (Annotated) 

VI.   Distribution  and   control   of 
proceeds. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Garnishment  of  surplus  on  execution  sale, 
in  hands  of  sheriff,  see  Garnishment, 
29. 
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JUNK. 

Master's  duty  to  inspect  junk  which  is  to 
be  handled  by  employees,  see  Master 
AND  Servant,  430. 


JUNK  DEALERS. 


Regulating  business  of,  see  Constitutional 
Law,  202-264. 

License  of,  see  License,  70. 

Statute  as  to  liability  of  junk  dealers  re- 
ceiving stolen  property,  see  Receiving 
Stolen  Property,  1,  2. 


JURAT. 

To  information,  see  Indictment,  etc.,  5. 
Insufficiency  of,  see  Pleading,  19. 


JURISDICTION. 


In  particular  kinds  of  actions  or  proceed- 
ings, see  Admiralty,  I.;  Certiorari, 
I.;  Cloud  on  Title;  Creditors'  Bill; 
Divorce  and  Separation,  II.;  Equity, 
I.;  Fraud  and  Deceit,  III.;  Fraudu- 
lent Conveyances,  VIII.;  Garnish- 
ment; Infants;  Injunction;  Man- 
damus; Prohibition;  Quo  Warranto; 
Rbx^eivers,  3,  4;  Specific  Perform- 
ance; Trespass;  Trover. 

Of  appellate  court,  see  Appeal  and  Error. 

Of  bankruptcy  court,  see  Bankruptcy,  3,  4, 
17,  91,  92,  131. 

Over  boundary  rivers,  see  Boundaries,  3-5. 

Of  park  commissioners,  see  Commissioners, 
2. 

Of  court  commissioners,  see  Constitutional 
Law,  105. 

In  contempt  proceedings,  see  Contempt,  74. 

Of  courts,  generally,  see  Courts. 

Of  divorce  suit,  see  Divorce  and  Separa- 
tion, II. 

Equitable  jurisdiction,  see  Equity,  I. 

To  appoint  administrator,  see  Executors 
AND  Administrators,  3-6. 

To  appoint  guardian,  see  Guardian  and 
Ward,  5,  6. 

Of  judges,  see  Judges. 

Of  justice  of  the  peace,  see  Justice  of  the 
Peace,  III. 

To  enter  judgment,  see  Judgment,  I.  c. 

To  appoint  receivers,  see  RECEiviaJS,  1. 

Of  referee,  see  Reference,  18. 

Of  captain  of  revenue  cutter,  see  Salvage, 
6. 

Considering  question  of,  on  appeal,  see  Ap- 
peal and  Error,  VII.  j,  2. 

Waiver  of  objections  to,  by  appearance,  see 
Appearance. 

Effect  of  levy  of  attachment  to  give  juris- 
diction over  nonresident  served  by  pub- 
lication only,  see  Attachment,  10. 

To  enforce  attorney's  lien,  see  Attorneys, 
74. 
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Waiver  of  question  of  mayor's  jurisdictioit 

in  bastardy  proceeding,  see  Bastardy, 

2. 
Statute  as  to  contracts  ousting  jurisdiction 

of    courts,    see    Constitutional    Law, 

455. 
Eflfect  of  want  of,  on  contempt  in  disobeying 

injunction,  see  Contempt,  59. 
Validity  of  attempt  to  oust,  see  Contracts, 

441. 
Loss  of,  see  Courts,  I.  g;   Criminal  Law, 

61,  283-287. 
Plea   to   jurisdiction    in   criminal   case,   see 

Criminal  Law,  145. 
Retention  of,  in  equity,  see  Equity,  I.  h. 
Necessity  of  plea  to,  see  Equity,  106. 
Presumption  as  to,  see  Evidence,  509,  510; 

Habeas  Corpus,  13. 
Right   to    discharge   on   habeas   corpus   for 

lack  of,  see  Habeas  Corpus,  13,  14,  30- 

33. 
Stipulation    against    removing    child    from, 

see  Infants,  19. 
Collateral  attack  on  judgment  for  lack  of^ 

see  Judgment,  128-138,  144. 
Right  of  purchaser  at  judicial  sale  void  for 

want  of  jurisdiction,  see  Judicial  Sale, 

14. 
Effect  of  lack  of,  on  right  to  maintain  action 

for    malicious    prosecution,    sec    Mali- 
cious Prosecution,  26. 
Compelling  court  or  judge  to  exercise,  see 

Mandamus,  23-26. 
Averment  as  to,   generally,   see   Pleading, 

II.  a. 
Amendment  affecting,  see  Pleading,  126. 
Mode  of  raising  objection  for  want  of,  see 

Pleading,  462. 


JURISDICTIONAL  AMOUNT. 

To  confer  appellate  jurisdiction,  see  Appeal 

and  Error,  II.  c,  4. 
In    justice's    court,    see    Justice    of    the 

Peace,  4. 
In  general,  see  Courts,  II.  a,  3;  III.  e. 


JURY. 

I.  Right  to  trial  by,    1—54. 
a.  In  general,    1,   2. 
h.  When  right   exists,    3—29. 

1.  In   civil   actions   and  pro- 
ceedings,  3—25. 

a.  In  general,   3—111. 

b.  In  equity,   IS— 25. 

8.  In    criminal    prosecutions 
and  proceedings,   26—29. 

c.  Loss   or  waiver  of  right,    30— 

4:2. 

d.  Denial     or     infringement      of 

rights,   43—54. 

1.  In   civil   actions   and  pro- 

ceedings, 43—48. 

2.  In  criminal  cases,  49—54. 
II.  Impaneling;       selection;       compe- 
tency,  55—81. 

a.  In  general,  55—59. 
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//. — continued. 

h.   Qualifications;         comijctency , 
60-74. 

c.  Examinations,    75—77. 

d.  Peremptory     challenges,     78— 

80. 

e.  Exclusion;  rejection,  81. 
III.  Numlyer. 

IV.  Special  jury. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,  VII.  i,  6. 

First  objecting  as  to,  on  appeal,  see  Appeal 
AND  Error,  VII.  j,  6. 

Waiver  of  error  in  taking  ease  from  jury, 
see  Appeal  and  Error,  VII.  k,  '). 

Prejudicial  error  in  matters  as  to,  see  Ap- 
peal AND  Error,  VII.  m,  7. 

Prejudicial  error  in  conduct  of,  or  inter- 
ference with,  see  Appeal  and  Error, 
VII.  m,  7,  c. 

Effect  of  failure  to  waive  jury  trial  by 
written  stipulation  on  review  of  de- 
cision by  appellate  court,  see  Appeal 
and  Error,  498. 

Error  of  court  in  failing  to  withdraw;  how 
cured,  see  Appeal  and  Error,  810. 

Setting  aside  verdict  because  juror  was  in- 
advertently given  wrong  name,  see  Ap- 
peal and  Error,  1501. 

Guaranty  of  impartial  jury  by  sixth  amend- 
ment of  Federal  Constitution,  see  Con- 
stitutional Law,  4. 

Contempt  by  misconduct  toward  jurors,  see 
Contempt,  7-10,  62. 

Contempt  of  juror,  see  Appeal  and  Error, 
1603;  Contempt,  8,  35. 

Liability  of  county  for  expense  of  services  to 
jurors,  see  Counties,  13-15. 

"Original  jurisdiction  of  appellate  court 
where  jury  trial  is  required,  see 
Courts,  234. 

Duty  of  jury  to  find  degree  of  often se  in 
homicide  case,  see  Criminal  Law,  68. 

Right  of  accused  to  know  names  of  jurors, 
see  Criminal  Law,  75. 

Production  of  bankrupt's  books  before  jury 
as  infringing  privilege  against  solf- 
crimination,  see  Criminal  Law,  118. 

Motion  to  withdraw  criminal  case  from  con- 
sideration of,  and  discharge  jury,  see 
Criminal  Law,  158. 

Discliarge  of,  as  bar  to  further  prosecution, 
see  Criminal  Law,  191-200. 

Reswearing  jury  upon  discovery  of  failure 
of  one  juror  to  take  oath  as  placing 
accused  in  second  jeopardy,  see  Cri.mi- 
NAL  Law,  177. 

Judicial  notice  by,  see  Evidence,  I.  f. 

View  bv,  see  Appeal  and  Error,  441,  610, 
1475,  1526;  Evidence,  896-898;  New 
*    Trial,  42. 

As  judge  of  trustworthiness  of  evidence,  see 
Evidence,  2048. 

As  to  grand  jury,  see  Grand  Jury. 

Power  of  police  jury  to  amend  or  nullify 
ordinance  adopted  by  board  of  liealth, 
see  Health,  3. 

New  trial  for  matters  pertaining  to,  see 
New  Trial,  III. 

New  trial  for  misconduct  of,  see  New  Trial, 
III.  d. 
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Treating  of,  as  misconduct,  see  New  Trial, 

45,  46. 
Affidavit   of  juror   to  impeach   verdict,   see 

New  Trial,  86. 
Sufl:iciency  of  plea  to  require  submission  of 

issue  to  jury,  see  Pleading,  505. 
Withdrawal  of  juror,  see  Trial,  I.  e. 
Reading  testimony  to,  or  answering  inquiry 

by,  see  Trial,  I.  g. 
Function  of,  on  trial,  see  Trial,  IL 
Instructions  to,  see  Trial,  III. 
Verdict  or  findings  of,  see  Trial,  V. 
Communication  of  jurors  during  trial,  see 

Trial,  5,  6. 
Jurors'  right  to  utilize  their  own  knowledge, 

see  Trial,  7,  8. 
Discharge  of,  see  Trial,  9,  10. 
Separation  of,  see  Trial,  11,  12. 
Taking  of  exhibit  into  jury  room,  see  Trial, 

13-15. 
Instruction  as  to  effect  of  juror's  oath,  see 

Trial,  1067. 
Effect  of  misconduct  of,   see  Trial,   1121, 

1122. 
Competency  of  witness   related  to  member 

of  jury,  see  Witnesses,  4. 
Competency  of  juror  as  witness,  see  Wit- 
nesses, 19. 

I.  Right  to  trial  by, 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A . 
1-10.) 

Attempt  to  deprive  one  accused  of  crime  of 
defense  of  insanity  as  denial  of  trial 
by  jury,  see  Constitutional  Law,  581. 

Effect  of  demurrer  to  raise  question  of 
right  to  jury  trial,  see  Pleading,  638. 

Construction  of  statute  as  to  separate  trial 
of  preliminary  issues,  see  Statutes, 
236. 

See  also  Equity,  113. 

1.  The  right  of  trial  by  jury,  declared 
inviolate  by  Snyder's  (Okla.)  Const,  art. 
2,  §  19,  p.  83,  except  as  modified  by  the 
Constitution  itself,  means  the  right  as  it 
existed  in  the  territory  at  the  time  of  the 
adoption  of  the  Constitution.  State  ex  rel. 
West  V.  Cobb,  24:  639,  104  Pac.  361,  24 
Okla.  662. 

2.  The  right  of  trial  by  jury  declared 
inviolate  by  §  19,  art.  2,  of  the  Oklahoma 
Constitution,  except  as  modified  by  it, 
means  the  right  as  it  existed  in  the  terri- 
tory of  Oklahoma  at  the  time  of  the  adop- 
tion of  the  Constitution.  Ex  parte  Dagley, 
44:  389,  128  Pac.  699,  35  Okla.  180. 

l>.  When  right  exists, 
1.   In  civil  actions  and  proceedings, 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

3.  In  an  action  to  settle  disputed  ques-- 
tions  of  title  to  real  estate  and  to  recover 
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possession  thereof,  either  party  is  entitled 
to  a  jury  as  a  matter  of  riglit,  regardless  of 
the  form  in  which  the  action  may  be 
brought.  Atkinson  v.  J.  R.  Crowe  Coal  & 
Min.  Co.  39:  31,  102  Pac.  50,  80  Kan.  161. 

4.  A  constitutional  provision  that  the 
trial  by  jury  in  all  cases  in  which  it  has 
been  heretofore  used  shall  remain  inviolate 
does  not  prevent  the  allowance  of  the  trial 
of  preliminary  issues  in  advance  of  other 
issues  in  the  case.  Smith  v.  Western  P. 
R.  Co.  40:  137,  96  N.  E.  1106,  203  N.  Y. 
499.  (Annotated) 

5.  The  constitutional  right  to  trial 
by  jury  does  not  extend  to  a  proceeding  to 
enforce  an  attorneys'  lien.  Standidge  v. 
Chicago  R.  Co.  40:  529,  98  N.  E.  963,  254 
III.   524. 

6.  A  constitutional  provision  that  "the 
right  of  trial  by  jury  shall  remain  in- 
violate, and  shall  extend  to  all  cases  at 
law  without  regard  to  the  amount  in  con- 
troversy," does  not  apply  to  a  proceeding, 
under  Minnesota  Rev.  Laws  1905,  chap. 
65  ( §§  3370-3451 ) ,  to  register  a  land  title. 
Peters  v.  Duluth,  41:  1044,  137  N.  W.  390, 
119    Minn.    96. 

7.  Neither  the  Minnesota  registration 
act  (Rev.  Laws  1905,  §§  3370-3451)  nor  the 
general  law  of  that  state  confers  any  ab- 
solute right  to  a  jury  trial  upon  any  of 
the  issues  that  may  arise  in  registration 
proceedings.  Peters  v.  Duluth,  41:  1044, 
137  N.  W.  390,  119  Minn.  96.       (Annotated) 

8.  After  claimants  to  an  offered  reward 
have  interpleaded  under  the  statute  and 
raised  an  issue  as  to  their  respective  rights 
in  the  reward,  a  case  is  made  properly  tri- 
able by  the  court  without  a  jury.  Burkee 
V.  Matson,  34:  924,  130  N.  W.  1025,  114 
Minn.  283. 

9.  The  law  in  force  in  the  territory  of 
Oklahoma  at  the  time  of  the  admission  of 
the  state  did  not  give  persons  charged  with 
being  insane,  for  the  purpose  of  being  com- 
mitted to  an  insane  asylum  of  the  state,  a 
right  of  trial  by  jury  on  the  issue  as  to  in- 
sanity. Ex  parte  Dagley,  44:  389,  128  Pac. 
699,  35  Okla.  180. 

10.  A  proceeding  for  the  restraint  and 
guardianship  of  a  delinquent  child  is  not 
according  to  the  course  of  the  common  law, 
in  which,  under  the  Constitution,  a  jury  of 
twelve  must  be  provided.  Lindsay  v.  Lind- 
say, 45:  go8,  100  N.  E.  892,  257  111.  328. 

11.  Proceedings  by  the  state  board  of 
health  to  revoke  a  physician's  license  for 
cause  are  summary  in  their  nature,  and 
are  triable  before  the  board  without  the 
intervention  of  a  jury.  Munk  v.  Frink,  17: 
439,  116  X.  W.  525,  81  Neb.  631. 

12.  A  respondent  in  an  action  in  the 
nature  of  quo  warranto  has  a  right  to  a 
trial  by  jury  of  all  issues  of  fact.  State 
ex  rel.  West  v.  Cobb,  24:  639,  104  Pac.  361, 
24  Okla.  662.  (Annotated) 

13.  One  suing  for  salary  under  a  con- 
tract and  for  damages  for  wrongful  dis- 
charge from  his  employment,  which  allega- 
tions are  put  in  issue,  is  entitled  to  a  jury 
trial,  under  the  Constitution.  Snell  v.  Ni- 
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agara   Paper   Mills,   25:  264,   86  N.   E.   460, 
193  N.  Y.  433. 

14.  The  question  of  the  validity,  under 
the  provision  of  the  Federal  Constitution 
forbidding  the  taking  of  property  without 
due  process  of  law,  of  a  state  statute  es- 
tablishing rates  for  railroad  transportation 
which  are  alleged  to  be  so  low  as  to  be  con- 
fiscatory, is  not,  because  of  its  complication, 
a  proper  one  for  investigation  by  a  jury. 
Ex  parte  Young,  13:  932,  28  Sup.  Ct.  Rep. 
441,  209  U.  S.  123,  52  L.  ed.  714. 

15.  A  constitutional  enactment  giving  to 
a  corporation  commission  power  to  make 
orders  relating  to  depot  facilities,  and 
agents,  and  other  matters  relating  to  rail- 
road companies,  and  providing  for  a  re- 
view of  the  orders  of  such  commission  by 
the  supreme  court,  without  making  any  pro- 
vision for  a  trial  by  jury,  carves  an  excep- 
tion out  of  a  previous  general  constitutional 
provision  that  the  right  of  trial  by  jury 
shall  remain  inviolate.  Seward  v.  Denver  & 
R.  G.  R.  Co.  46:  242,  131  Pac.  980,  17  N.  M. 
557. 

On   default. 

16.  Failure  to  file  in  court  the  insurance 
policy  on  which  suit  is  brought  will  preclude 
the  entry  of  a  substantial  judgment  bj'  the 
court  on  default  without  the  intervention 
of  a  jury.  State  ex  rel.  Spratlin  v.  Thomp- 
son, 20:  I,  102  S.  W.  349,  118  Tenn.  571. 

(Annotated) 
In  contempt. 

17.  Persons  charged  with  contempt  can- 
not insist  on  a  jury  trial.  O'Flinn  v.  State, 
9:  1 1 19,  43  So.  82,  89  Miss.  850. 

b.  In  equity. 

(See   also   same   heading   in  Digest  L.R.A. 
1-70.) 

Infringement  of  right  to,  see  infra,  47,  48. 
In  eminent  domain  case,  see  Eminent  Do- 
main, 163,  164. 

18.  There  is  no  right  to  a  jury  trial 
where  a  legal  right  is  asserted  in  a  civil 
action  upon  allegations  of  fact  which  would 
have  sustained  an  action  of  ejectment  at 
common  law,  and  the  answer  does  not  deny 
or  admit  such  facts,  and  pleads  in  defense 
facts  which  constitute  an  equitable  defense. 
Kenny  v.  McKenzie,  49:  775,  127  N.  W.  597, 
25  S.  D.  485. 

19.  When  an  action  at  law  is  by  amend- 
ment converted  into  an  equitable  proceed- 
ing it  is  not  necessary  to  submit  excep- 
tions of  fact  to  an  auditor's  report  to  a 
jury  where  such  exceptions  are  disapproved 
by  the  court  in  the  exercise  of  the  discre- 
tion therein  vested.  McGregor  v.  Fitzpat- 
rick,  25:  50,  65  S.  E.  859,  133  Ga.  332. 

20.  In  a  proceeding  to  determine  ad- 
verse claims  to  real  estate  instituted  by  one 
claiming  under  tax  sale  certificates  and 
tax  deeds,  the  issues  are  purely  equitable, 
and  the  case  is  properly  tried  to  the  court 
without  a  jury,  luider  N.  D.  Rev.  Codes 
1899.  §  5630.  Blakemore  v.  Cooper,  4:  1074, 
106  N.  W.  566.  15  N.  D.  5. 
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21.  A  jury  cannot  be  demanded  as  matter 
ter  of  right  in  an  action  by  a  devisee  under 
a  concededly  valid  will,  to  cancel  and  set 
aside  a  deed  which  the  testator  was  fraudu- 
lently procured  to  execute  while  he  was  of 
unsound  mind,  on  the  ground  that  it  creat- 
ed a  cloud  on  title,  which  was  alleged  to 
have  passed  under  the  provisions  of  the 
will,  since  such  an  action  is  equitable  in  its 
nature.  Bethanv  Hospital  Co.  v.  Philippi, 
30:  194,    107   Pac'   530,  82  Kan.   64. 

22.  The  defendant  in  a  suit  to  cancel 
a  deed  of  trust,  alleged  to  have  been  ex- 
ecuted under  duress,  is  not  entitled  to  a 
jury  trial,  though  the  effect  of  the  can- 
celation will  be  to  restore  the  maker  of 
the  instrument  to  the  control  of  land  de- 
scribed in  said  instrument.  Hogan  v.  Leep- 
er,  47:  475,  133  Pac.  190,  37  Okla.  655. 
Injunction. 

23.  In  an  action  permanently  to  restrain 
a  person  in  the  actual,  exclusive,  and  peace- 
able possession  of  real  estate  under  claim 
of  ownership,  who  has  forcibly  prevented 
another  person,  who  claims  to  be  the  owner 
of  the  coal  and  mineral  in  such  land  and 
to  have  a  right  to  use  the  surface  for  min- 
ing purposes, — which  claim  is  denied  by  the 
person  in  possession, — from  entering  there- 
on, from  interfering  with  the  mining  and 
removing  of  thi^  coal, — the  defendant  is,  as 
a  matter  of  right,  entitled  to  a  trial  by 
jury.  Atkinson  v.  J.  R.  Crowe  Coal  &  Min. 
Co.  39:  31,  102  Pac.  50,  80  Kan.  161. 

24.  An  action  to  restrain  the  operation 
of  a  manufacturing  plant  in  such  a  man- 
ner as  to  injure  plaintiffs'  adjoining  prop- 
erty, and  to  recover  the  damages  already 
accrued,  is  properly  brought  in  equity,  and 
defendant  is  not  entitled  to  have  a  jury 
trial  as  matter  of  right,  although  the  right 
to  the  injunction  has  ceased  because  of 
abatement  of  the  nuisance  at  the  time  of 
the  trial.  Miller  v.  Edison  Electric  Illum- 
inating Co.  3:  ic6o,  76  N.  E.  734,  184  N.  Y. 
17. 

25.  The  constitutional  right  to  trial  by 
jury  does  not  extend  to  a  proceeding  in 
equity  to  enjoin  the  use  of  property  in  such 
a  manner  as  to  constitute  a  puljlic  nuisance. 
Com.  ex  rel.  Breathitt  v.  Respass,  21:  836, 
115  S.  W.  1131,  131  Ky.  807. 

2.  In  criminal  prosecutions  and 
proceedings. 

(See   also   same   heading   in  Digest   L.R.A. 
1-10.) 

Waiver  of  right,  see  infra,  I.  c. 
Infringement  of  right,  see  infra,  I.  d,  2. 
In  prosecutions  before  justice  of  the  peace, 
see  Justice  of  the  Peace,  5. 

26.  A  judgment  of  conviction  of  an  of- 
fense that  would  have  been  triable  by  a 
jury  at  common  law  is  void  when  pro- 
nounced by  the  court  upon  a  plea  of  not 
guilty,  without  the  intervention  of  a  jury; 
and  a  person  imprisoned  upon  such  judg- 
ment is  entitled  to  be  discharged  upon 
habeas  corpus.  Re  McQuown,  11:  11 36,  91 
Pac.  689,  19  Okla.  347. 
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27.  One  at  liberty  under  a  suspended 
sentence  is  not  entitled  to  a  jury  trial  of 
the  question  whether  or  not  he  has  violated 
the  conditions  of  the  suspension  so  as  to 
be  subject  to  punishment  under  the  verdict, 
against  him.  State  v.  Everett,  47:  848,  79 
S.  E.  274,  164  N.  C.  399. 

28.  A  convict  who  has  been  released  upon 
a  conditional  pardon,  and  is  charged  with 
having  broken  the  condition,  is  not  entitled, 
upon  a  hearing  to  determine  whether  or  not 
the  condition  has  been  violated,  to  a  jury 
trial  as  a  matter  of  right,  except  upon  the 
question  whether  he  is  the  same  person  who 
was  convicted ;  but  the  court  may,  in  its 
discretion,  take  the  verdict  of  a  jury  as  to 
the  facts  involved.  State  v.  Home,  7:  719, 
42   So.  388,  52  Fla.   125. 

29.  The  constitutional  right  to  jury  trial 
includes  the  right  of  one  accused  of  crime 
t  have  the  question  of  his  sanity  tried 
in  the  county  where  the  crime  was  com- 
mitted, by  the  jury  impaneled  to  try  the 
question  of  his  guilt.  Oborn  v.  State  31: 
966,   126  N.   W.   737,   143  Wis.  249. 


c.  Loss  or  waiver  of  right. 


(See   also   same   heading   in  Digest   L.R.A. 
1-10.) 

Presumption   of   waiver   of   jury   trial,   see 

Appeal  and  Error,  438. 
Estoppel  by  consent  to  trial  without  jury, 

see  Appeal  and  Error,  534. 

30.  The  right  to  a  jury  trial,  and  to  a 
trial  in  the  county  of  the  offense,  and  to 
have  all  the  issues  tried  before  a  single 
jury,  are  subject  to  waiver  by  the  accused, 
bborn  v.  State,  31:  966,  126  N.  W.  737,  143 
Wis.  249. 

31.  Although  a  jury  cannot,  under  the 
Constitution,  be  waived  in  felony  cases,  if 
accused,  with  full  knowledge  of  his  rights, 
enters  a  plea  of  guilty  and  presents  no  is- 
sue of  fact  for  trial,  he  cannot  complain 
that  judgment  was  entered  without  calling 
a  jury.  Ex  parte  Dawson,  35:  1146,  117 
Pac.  696,  20  Idaho.  178.  (Annotated) 

32.  Where  defendant  fails  to  appear 
when  a  regularly  assigned  cause  has  been 
called  for  trial,  plaintiff  may  waive  a  jury 
trial  and  submit  the  cause  to  the  determi- 
nation of  the  court.  Farmers  &  M.  Ins. 
Co.  v.  Cuff,  35:  892,  116  Pac.  435,  29  Okla. 
106. 

33.  One  accused  of  crime  is  competent 
to  waive  any  irregularity  or  right,  constitu- 
tional or  statutory,  except  in  a  capital  case 
the  right  of  trial  by  a  jury  of  twelve  men, 
and  that  extends  to  waiver  of  the  right  of 
trial  by  jury  of  twelve  men  competent  to 
act  as  jurors.  Oborn  v.  State,  31 :  966,  126 
N.  W.  737,   143  Wis.  249. 

34.  The  waiver,  by  one  accused  of  a  crime 
for  which  he  is  entitled  under  the  Constitu- 
tion to  trial  by  jury,  of  the  presence  of  one 
juryman  who  absents  himself  after  the  evi- 
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dence  is  in  and  the  case  is  ready  for  sub- 
mission to  the  jury,  will  not  support  a  con- 
viction by  the  eleven.  Jennings  v.  State, 
14:  862,  114  N.  W.  492,  134  Wis.  307. 

(Annotated) 

35.  One  who  pleads  "not  guilty"  to  an 
accusation  of  murder  is  entitled  to  be  tried 
by  a  jury  of  twelve  men,  which  he  cannot 
waive  even  by  consenting  to  proceed  with 
eleven  in  the  jury  box  when  one  is  found 
mentally  unfit.  State  v.  Rogers,  46:  38, 
78  S.  E.  293,  162  N.  C.  656.         (Annotated) 

36.  One  accused  of  the  oifense  of  ship- 
ping 3,000  quail  during  the  closed  season, 
in  violation  of  the  game  law,  is  charged 
with  a  crime  that  would  have  been  triable 
by  a  jury  at  common  law,  and  under  the 
statutes  of  Oklahoma  it  is  necessary  that 
he  should  be  tried  by  a  jury;  and  he  cannot 
waive  this  right.  Re  McQuown,  11:  1136,  91 
Pac.  689,  19  Okla.  347.  (Annotated) 

37.  Submission  to  an  auditor  appointed 
by  the  court,  of  evidence  in  support  of 
claims  arising  from  the  dismissal  of  con- 
demnation proceedings,  waives  a  right  to 
jury  trial,  although  no  formal  agreement 
for  submission  and  waiver  of  jury  is  filed, 
as  provided  by  the  Constitution  for  the  sub- 
mission of  a  controversy  to  the  court. 
Re  Pittsburg,  52:  262,  90  Atl.  329,  243  Pa. 
392. 

38.  A  plaintiff  in  an  attachment  pro- 
ceeding waives  the  benefit  of  a  statutory 
provision  that,  when  any  garnishee  makes 
such  statement  of  facts  that  the  court  can- 
not proceed  to  give  judgment  thereon,  an 
issue  shall  be  ordered  to  be  tried  by  jury 
by  making  an  issue  upon  the  iGturn  as 
upon  demurrer,  thereby  admitting  the  facts 
and  raising  an  issue  of  law.  Brenizer  v. 
Supreme  Council  of  the  Royal  Arcanum, 
6:  235,  53  S.  E.  835,  141  N.  C.  409. 

39.  Defendants  cannot  avoid  the  effect 
of  their  neglect  to  demand  a  jury  trial  on 
the  theory  that,  the  suit  being  to  enforce  a 
lien,  and  therefore  of  equitable  jurisdiction, 
a  demand  for  a  jury  would  have  been  an 
idle  formality  and  of  no  avail.  Indianapolis 
Northern  Traction  Co.  v.  Brennen,  30:  85, 
87  N.  E.  215,  90  N.  E.  65,  174  Ind.  1. 
Request   for   peremptory   instrnctions 

or  directed  verdict. 

40.  The  right  to  have  a  verdict  returned 
by  the  jury  is  not  waived  by  verbal  motions 
by  both  plaintiff  and  defendant  for  peremp- 
tory instructions.  Farmers'  Nat.  Bank  v. 
McCall,  26:  217,  106  Pac.  866,  25  Okla.  600, 

41.  The  fact  that  each  party  moves  the 
court  for  a  peremptory  instruction  does 
jiot  constitute  a  waiver  of  trial  by  jury 
tipon  the  part  of  either.  Taylor  v.  Wooden, 
36:  1018,  118  Pac.  372.  30  Okla.  6. 

42.  Tlie  verdict  of  a  jury  is  waived  by 
motions  by  both  parties  for  directed  ver- 
dicts, where  there  is  no  conflict  in  the  evi- 
dence as  to  any  material  fact  and  the  court 
is  authorized  to  enter  such  judgment  as  the 
evidence  warrants.  Easterly  v.  Mills,  28: 
952,  103  Pac.  475,  54  Wash.  356. 
Digest  1-52  I..R.A.(N.S.) 


d.  Denial  or  infringement  of  rights. 

1.   In  civil  actions  and  proceedings. 

(See  also  same  heading  in  Digest  L.R.A, 
1-70.  J 

Right  to  appeal  from  denial  of  application 
for  jury  in  proceeding  to  register  land 
title,  see  Appeal  and  Error,  28. 

Permitting  appellate  court  to  direct  judg- 
ment on  setting  aside  verdict,  see  Con- 
stitutional Law,  132. 

Due  process  in  statute  as  to,  see  Constitu- 
tional Law,  545,  568. 

Compulsory  reference  as  invasion  of  right, 
see  Reference,  13. 

43.  llie  constitutional  right  to  trial  by 
jury  is  not  infringed  by  the  granting  by  the 
court  of  a  new  trial  for  the  award  of  ex- 
cessive damages  by  the  jury.  Devine  v.  St. 
Louis,  51 :  860,  165  S.  W.  1014,  257  Mo.  470. 

(Annotated) 
44.  In  trover  by  the  holder  of  a  chattel 
mortgage  to  recover  possession  of  the  chat- 
tels from  one  denying  his  title  because  of 
subsequent  conveyances,  the  court  cannot 
deny  defendant  a  jury  trial  because  the 
matters  are  so  complicated  and  involved 
that  they  cannot  be  clearly  understood  by 
a  jury,  where  no  accounting,  marshaling,  or 
other  equitable  relief  is  necessary.  Daley 
V.  Kennett,  39:  45,  78  Atl.  123,  75  N.  H. 
536.  (Annotated) 

45.  A  statute  fixing  an  indemnity  to  be 
awarded  employees  injured  in  hazardous 
occupations,  to  be  administered  by  a  com- 
mission, is  not  invalid,  as  interfering  with 
the  constitutional  right  of  trial  by  jury. 
State  ex  rel.  Davis-Smith  Co.  v.  Clausen, 
37:  466,   117  Pac.   1101,  65  Wash.   156. 

46.  An  employee  is  not  deprived  of  his 
right  to  trial  by  jury  by  an  employees'  in- 
surance act  which  provides  that  an  employ- 
er of  five  or  more  workmen  who  pays  a  cer- 
tain premium  into  the  state  insurance  fund, 
and  posts  certain  notices  to  this  effect  in 
his  place  of  business,  shall  be  relieved  of 
liability  to  respond  in  damages  to  an  em- 
ployee for  injury,  except  in  case  of  wilful 
or  statutory  negligence,  and  which  provides 
further  for  a  board  of  awards  to  hear  and 
determine  questions  concerning  the  pay- 
ment of  claims,  and  for  an  appeal  from 
their  determination  in  cases  where  the  right 
of  the  claimant  is  denied  upon  any  ground 
affecting  the  basis  of  the  claim.  State  ex 
rel.  Yaple  v.  Creamer,  39:694,  97  N.  E.  602, 
85  Ohio  St.  349. 

In  eqnity  cases. 

47.  A  statute  permitting  the  enjoining 
of  gambling  houses  does  not  infringe  the 
constitutional  right  to  trial  by  jury,  where, 
before  the  injunction  can  issue,  the  fact 
must,  under  the  local  procedure,  be  found  by 
a  jury.  Ex  parte  Allison,  2:  mi,  90  S. 
W.  870,  99  Tex.  455. 

48.  The  right  of  trial  by  jury  is  not  in- 
fringed by  entertaining  a  bill  in  equity  in 
favor  of  one  sued  by  numerous  persona 
against  whose  actions  he  has  a  common  de- 
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fense,  to  enjoin  prosecution  of  the  actions  to 
enable  him  to  establish  his  defense  so  as  to 
avoid  a  multiplicity  of  suits.  Southern 
Steel  Co.  V.  Hopkins,  20:  848,  47  So.  274,  157 
Ala.  175. 

2.  In  criminal  cases, 

(See   also   same   heading   in   Digest  L.R.A. 
1-10.) 

49.  Sections  6,  7,  8,  and  9  of  chapter 
14  of  the  Code  of  1906,  aiithorizing  the  ar- 
rest and  imprisonment  of  persons  aiding  in- 
surgents pending  the  suppression  of  an  in- 
surrection, do  not  violate  the  provisions  of 
the  state  and  Federal  Constitutions  inhibit- 
ing deprivation  of  liberty  without  a  trial 
by  jury,  and  are  constitutional  and  valid. 
Ex  parte  Jones,  45:  1030,  77  S.  E.  1029,  71 
W.  Va.   567.  (Annotated) 

50.  The  constitutional  right  of  trial  by 
jury  is  not  infringed  by  enjoining  the  com- 
mission of  a  crime,  on  the  theory  that  dis- 
obedience of  the  injunction  will  constitute 
contempt  which  may  be  punished  sum- 
marily. People  ex  rel.  Miller  v.  Tool,  6:  822, 
86  Pac.  224,  35  Colo.  225. 

51.  A  statute  permitting  the  court,  in- 
stead of  imposing  the  fine  provided  for  aban- 
doning one's  wife,  or  in  addition  thereto, 
to  require  the  husband  to  pay  her  a  certain 
sum  weekly,  deprives  him  of  his  constitu- 
tional riglit  to  trial  bv  jurv.  Ex  parte 
Smythe,  23:  854,  120  S.  W.  200,"^56  Tex.  Grim. 
Rep.   375.  (Annotated) 

52.  The  constitutional  right  to  trial  by 
jury  is  not  afforded  where  a  hostile  crowd 
are  permitted  to  pass  within  the  bar  to 
such  an  extent  as  to  overawe  the  jury  and 
destroy  its  impartiality.  State  v.  Weldon, 
39:  667,  74  S.  E.  43,  91  S.  C.  29. 

53.  One  acquitted  of  murder  on  the 
ground  of  insanity  has  not  the  right  to 
have  the  question  of  his  sanity  at  the  time 
of  the  trial  submitted  to  a  jury,  so  as  to 
prevent  the  judge  from  acting  under  a  stat- 
ute authorizing  his  commitment  to  an  in- 
sane asylum  in  case  of  his  acquittal  on  such 
ground.  (Per  Rich,  J.)  People  ex  rel.  Pea- 
body  V.  Chanler,  25:  946,  89  N.  E.  1109,  196 
N.  Y.  525. 

54.  No  constitutional  right  to  a  jury 
trial  is  violated  by  the  imposition  by  an 
administrative  commission  of  a  penalty  or 
fine  prescribed  by  law  for  the  penal  viola- 
tion of  rules  regulating  common  carriers 
of  intrastate  freight -and  passengers,  where 
the  fine  or  penalty  is  recoverable  only  by 
an  action  at  law  in  a  jury  trial,  where 
any  defense  the  carrier  has  may  be  inter- 
posed in  such  action.  State  v.  Atlantic  C. 
L.  R.  Co.  32:  639,  47   So.  969,  56  Fla.  617. 

//.  Impaneling;  selection;  competency, 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Overruling  challenge  for  cause;  effect  of 
failure  to  call  court's  attention  thereto, 
see  Appeal  and  Error,  383. 
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Prejudicial  error  in,  see  Appeal  and  Erbob, 
VII.   ra,   7,   b. 

Sufficiency  of  objection  to,  see  Appeal  and 
Error,  295. 

Presumption  that  jury  were  properly  sworn, 
see  Appeal  and  Error,  471. 

Review  of  discretion  as  to  selection,  see  Ap- 
peal and  Error,  650. 

Errors  waived  or  cured  below,  see  Appeal 
AND  Error,  814. 

Excluding  Catholics  from,  see  Appeal  and 
Error,  1495. 

Vested  right  in  exemption  from  jury  duty, 
sec  Constitutional  Law,  66,  67. 

Wrongful  conduct  of  officer  in  selecting,  as 
contempt,  see  Contempt,  6. 

Swearing  before,  and  not  reswearing  after, 
arraignment  and  plea  of  accused,  see 
Criminal  Law,  178. 

Ground  for  new  trial  as  to,  see  New  Trial, 
III.  e. 

Revisal  of  statute  designating  person  sub- 
ject to  jury  duty,  see  Statutes,  353. 

Time  for  objecting  to  form  of  oath  admin- 
istered to,  see  Trial,  80. 

55.  In  a  criminal  prosecution  it  is  the 
duty  of  an  officer  who  summons  jurors,  or 
who  selects  and  summons  talesmen,  to  use 
his  best  efforts  to  secure  men  of  intelli- 
gence, courage,  and  good  moral  character; 
but,  in  so  doing,  he  should  act  with  entire 
impartiality  between  the  prosecution  and 
the  defendant.  United  States  v.  Hargo,  20: 
1013,  98  Pac.  1021,  1  Okla.  Grim.  Rep.  590. 

56.  Failure  of  the  sheriff  to  state  in  his 
return  the  names  of  the  persons  summoned 
as  jurors  under  order  of  court  in  an  emi- 
nent domain  proceeding  does  not  invalidate 
the  return,  or  affect  the  eligibility  of  the 
persons  so  summoned  to  serve.  Pitsnogle 
V.  Western  Maryland  R.  Co.  46:  319,  87  Atl. 
917,  119  Md.  673. 

57.  A  mistake  by  the  trial  judge  as  to 
the  probable  duration  of  the  term  for  which 
he  directs  the  commissioners  to  summon 
jurors,  so  that  cases  are  undisposed  of  when 
the  time  for  which  jurors  have  been  sum- 
moned has  elapsed,  will  justify  his  directing 
the  sheriff  to  summon  additional  jurors, 
under  statutes  providing  that  if,  from  any 
cause,  the  jury  commissioners  shall  fail  to 
select  jurors,  as  required,  or  the  panels  are 
set  aside,  or  the  lists  lost,  the  court  shall 
supply  a  sufficient  number  of  jurors,  and 
that  when,  from  any  cause,  there  are  no  reg- 
ular jurors  for  the  week,  the  court  shall  or- 
der the  sheriff  to  summon  forthwith  suffi- 
cient qualified  persons.  Green  v.  State,  22: 
706,  110  S.  W.  920,  53  Tex.  Grim.  Rep.  490. 
Challenge    to    panel. 

58.  A  challenge  to  the  array  or  panel 
in  a  criminal  prosecution  will  lie  for  bias, 
partiality,  or  irregular  action  of  the  sum- 
moning officer.  United  States  v.  Hargo, 
20:  1013,  98  Pac.  1021,  1  Okla.  Grim.  Rep. 
590. 

59.  A  challenge  to  the  array  is  not  nec- 
essary to  secure  the  retirement,  at  a  sec- 
ond trial  of  an  accused,  of  jurors  who 
served  at  the  first  trial.  State  v.  Barnes, 
23:  932,  103  Pac.  792,  54  Wash.  932. 
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Disqnalifioation   to   snininon. 

Qualification   of   officers   serving  venire   for 
summoning  of,  see  Constable. 


b.    Qualifications;  competency. 


(See   also   same  heading   in  Digest  L.R.A. 
1-10.) 


Review  of  discretion  as  to,  see  Appeal  and 

Error,  650. 
As  to  competency  of  grand  juror,  see  Grand 

Jury,  5,  6. 
Ground  for  new  trial  as  to,  see  New  Triai., 

38-40. 

60.  Requiring  jurors  in  a  criminal  case 
to  be  taxpaj-ers  does  not  violate  the  con- 
stitvitional  provision  that  the  right  of  trial 
bv  jurv  shall  remain  inviolate.  State  v. 
McDowell,  32:  414,  112  Pac.  521,  61  Wash. 
308.  (Annotated) 

61.  One  is  not  incompetent  to  serve  as  a 
juror  by  reason  of  the  fact  that,  as  an  of- 
ficer, he  has  been  in  charge  of  another  jury 
at  the  same  term  of  court.  McLawhorn  v. 
Harris,  37:  831,  72  S.  E.  211,  156  N.  C.  107. 

62.  Jurors  may  be  excluded  who  state 
that  they  would  not  impose  the  death  pen- 
altv  on  circumstantial  evidence.  Grant  v. 
State,  42:  428,  148  S.  W.  760,  —  Tex.  Grim. 
Rep.  — . 

63.  Where,  by  statute,  death  is  one  of 
the  penalties  which  may  be  inflicted  by  the 
jury  for  murder  in  the  first  degree,  a  juror 
is  disqualified  who,  upon  his  voir  dire, 
states  that  he  would  under  no  circum- 
stances impose  the  death  penalty.  Demato 
v.  People,  35:  621,  HI  Pac.  703,  49  Colo. 
147. 

Bias;  interest. 

Prejudicial   error   as   to,   see   Appeal  and 

Error,   1030,    1496,    1498. 
New  trial  because  of  prejudice  of  juror,  see 

New  Trial,  38. 

64.  The  statutory  ground  of  relation  of 
attorney  and  client  for  challenge  to  a  juror 
does  not  extend  to  one  who,  because  of  for- 
mer employment  of  an  attorney  in  the  case, 
owes  him  for  services  payment  for  which 
was  postponed  at  the  request  of  the  attor- 
nev.  Jones  v.  Ford,  38:  777,  134  N.  W.  569, 
154   Iowa,  549. 

65.  The  son  of  a  holder  of  stock  in  an 
unincorporated  joint  stock  company  is  not 
competent  to  sit  as  a  juror  for  the  trial 
of  one  charged  with  crime  against  the  com- 
pany. Miller  v.  United  States,  40-:  973, 
38   App.   D.   C.    361.  (Annotated) 

66.  That  one  called  as  a  juror  in  a 
prosecution  for  crime  against  a  joint-stock 
company,  who  states  that  he  is  a  son  of  a 
stockholder  of  the  company,  does  not  show 
that  his  father  owned  stock  at  the  time 
of  the  commission  of  the  crime,  does  not 
render  him  <;ompetent,  if  the  company  went 
into  liquidation  a  short  time  after  the  com- 
mission of  the  crime,  so  that  the  stock 
interest  could  not  be  presumed  to  have  been 
Digest  1-52  Ii.R.A.(N.S.) 


acquired   in  the   interim.     Miller  v.  United 
States,  40:  973,  38  App.  D.  C.  361. 

67.  An  employee  of  a  corporation  is  not 
a  comjietent  juror  in  an  action  against 
it.  Ilufnagle  v.  Delaware  &  Hudson  Co. 
40:  982,   76   Atl.   205,   227   Pa.   476. 

(Annotated) 

68.  One  is  not  incompetent  to  sit  as  a 
juror  in  an  action  against  a  street  railway 
company,  because  he.  and  his  brothers  had 
been  employed  by  it  some  time  previously, 
if  their  connection  with  it  has  been  severed. 
Walter  v.  Louisville  R.  Co.  43:  126,  150  S. 
W.  824,  150  Ky.  652. 

69.  One  is  not  incompetent  to  sit  as  a 
juror  in  an  action  against  a  street  railway 
company,  because  his  uncle  is  a  stockhold- 
er in  the  company,  if  he  has  no  knowledge 
of  that  fact.  Walter  v.  Louisville  R.  Co. 
43:  126,  150  S.  W.  824,  150  Ky.  652. 

70.  Relatives  of  stockholders  of  a  corpo- 
ration are  not  disqualified  to  sit  as  jurors 
in  actions  by  the  corporation  to  enforce 
payment  of  unpaid  subscriptions  by  other 
persons,  but  the  fact  of  such  relationship 
may  be  brought  out  to  aid  the  exercise  of 
the  right  of  peremptory  challenges.  Stone 
V.  Monticello  Constr.  Co.  40:  978,  117  S. 
W.  369,  135  Ky.  659.  (Annotated) 

71.  That  other  corporations  whose  lia- 
bility depends  upon  the  same  state  of  facts 
are  joined  as  defendants  with  a  municipal 
corporation  does  not  affect  the  plaintiff's 
right  to  challenge  "to  the  favor"  as  to  res- 
ident taxpayers  of  the  city,  although  such 
jurors  were  competent  as  to  the  other  de- 
fendants, at  least  where  there  is  no  diffi- 
culty in  procuring  jurors  whose  impartial- 
ity as  to  all  the  parties  defendant  is  un- 
questioned. Broadway  Mfg.  Co.  v.  Leav- 
enworth Terminal  R.  &  B.  Co.  28:  156,  106 
Pac.  1034,  81  Kan.  616. 

Opinion  formed. 

Prejudicial    error   as   to,    see   Appeal   and 

Error,  1498,  1500. 
See  also  infra,  77. 

72.  That  a  juror  has  formed  and  ex- 
pressed an  opinion  as  to  the  guilt  of  ac- 
cused from  rumors  and  newspaper  reports 
does  not  disqualify  him  if  he  states  that  he 
can  give  accused  a  fair  and  impartial  trial 
upon  the  testimony  introduced.  State  v. 
Forsha,  4:  576,  88  S.  W.  746,  190  Mo.  296. 

73.  One  called  as  a  juror  in  a  criminal 
prosecution  who  has  heard  and  read  de- 
tailed accounts  of  the  alleged  offense,  which 
purported  to  lje  correct,  and  from  which 
he  has  formed  such  an  opinion  as  to  the 
guilt  of  the  accu.sed  as  will  require  evi- 
dence to  remove,  is  not  a  qualified  juror, 
although  he  believes  and  expresses  his  be- 
lief that  he  can  and  will  fairly  try  the 
case  upon  the  testimonv  produced.  Scrib- 
ner  v.  State,  35:  985,  108  Pac.  422,  3  Okla. 
Crim.  Rep.  601.  (Annotated) 
AVaiver  of  disqualification. 

74.  The  statutory  property  qualification 
for  a  trial  juror  may  be  waived  in  a  crim- 
inal case,  and  is  waived  by  failing  to  ob- 
ject to  his  serving  until  after  verdict.  Peo- 
ple V.  Cosmo,  39:  967,  98  N.  E.  408,  205  N. 
Y.   91.  (Annotated) 
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c.  Examinations. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

75.  The  court,  in  the  exercise  of  its  dis- 
cretion to  permit  interrogatories  to  avoid 
a  packed  jury  without  pettifogging,  should 
not  permit  the  jury  in  a  personal  injury 
case  to  be  informed  that  defendant  was  in- 
sured in  a  foreign  corporation,  by  asking 
jurors  on  their  voir  dire  if  they  were  inter- 
ested in  such  corporations.  Putnam  v.  Pa- 
cific Monthly  Co.  45:  338,  130  Pac.  986,  68 
Or.  36. 

76.  One  on  trial  for  homicide  caused  by  a 
spring  gun  has  a  riglit  to  ask  jurors  on 
their  voir  dire  examination  whether  or  not 
the  fact  of  setting  a  spring  gun  would  create 
in  their  minds  any  prejudice  or  bias  so  that 
they  could  not  sit  as  fair  and  impartial 
jurors  in  the  case.  State  v.  Marfaudille, 
14:  346,  92  Pac.  939,  48  Wash.  117. 

77.  Refusal  to  permit  one  called  as  a 
juror  in  a  criminal  prosecution,  who  has 
stated  that  he  has  formed  an  o{,inion  as 
to  the  guilt  of  the  accused,  to  state  on  his 
voir  dire  whether  he  would  not  convict  on 
less  evidence  than  if  he  had  not  heard  of 
the  case,  is  error,  as  the  accused  is  en- 
titled to  examine  a  prospective  juror  who 
has  formed  an  opinion  fully  as  to  the  ex- 
tent thereof.  Scribner  v.  State,  35:  985, 
108  Pac.  422,  3  Okla,  Crim.  Rep.  601. 

d.   Perenvptory  challenges. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Law  curtailing  number  of  peremptory  chal- 
lenges as  ex  post  facto  law,  see  Con- 
stitutional Law,  34. 

Failure  to  state  cause  of  challenge  as  bar 
to  right  to  set  up  cause  in  motion  for 
new  trial,  see  New  Trial,  40. 

See  also  supra,  70. 

78.  Under  an  act  to  admit  a  territory 
into  statehood,  which  provides  that  all 
■cases  pending  in  the  territorial  courts  shall 
be  proceeded  with  in  the  state  courts  under 
the  laws  then  in  force  in  the  territory,  ac- 
cused is  entitled  to  as  many  peremptory 
challenges  to  jurors  upon  trial  in  the  state 
courts  as  he  would  have  been  entitled  to  in 
the  territorial  courts.  Harris  v.  United 
States,  31:  820,  111  Pac.  982,  4  Okla.  Crim. 
Rep.   317. 

79.  Several  defendants  joined  in  one 
civil  action,  whose  interest  is  common, 
whose  answers  are  substantially  identical, 
and  whose  defense  is  conducted  in  the  com- 
mon interest  of  all,  are  treated  as  but  one 
party,  within  the  meaning  of  a  statute  al- 
lowing a  certain  number  of  peremptory 
challenges  to  each  party  in  a  civil  action. 
Downey  v.  Finucane,  40:  307,  98  N.  E.  391, 
205   N.   Y.   251. 

80.  Upon  consolidation  of  two  indict- 
ments ior  offenses  growing  out  of  one  trans- 
action, wiiich  might  have  been  incorpo- 
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rated  is  different  counts  of  one  indictment, 
accused  is  entitled  to  only  the  number  of 
peremptory  challenges  to  jurors  which  the 
statute  allows  him  for  one  indictment 
Miller  v.  United  States,  40:  973,  38  App. 
D.    C.    361. 

e.  Exclusion;  rejection. 

(See   also   same   heading   in  Digest   L.R.A. 

1-10.) 

81.  It  is  not  error  to  excuse  a  juror 
after  the  jury  has  been  sworn  because  it 
appears  that  he  has  a  contract  to  furnish 
supplies  to  one  of  the  parties  to  the  ac- 
tion. Quay  V.  Duluth,  S.  S.  &  A.  R.  Co. 
18:  250,  116  N.  W.  1101,  153  Mich.  567. 

III.  Number. 

(See   also   same   heading   in  Digest  LJi.A, 
1-10.) 

Waiver    of    right   to   be   tried    by    jury    of 
twelve,  see  supra,  35. 

IV.  Special  jury, 

(See  same  heading  in  Digest  L.R.A.  1-10.) 


JURY  COMMISSIONERS. 

Qualifications  of,  see  Officers,  8. 


♦  *» 


JUSTICE. 


Guaranties    of,    see    Constitutional    Law 

II.  f. 
Obstruction  of,  see  Obstructing  Justice, 


JUSTICE   OF   THE  PEACE. 

I.  In  general;  appointm,ent ;  rem,oval. 
II.  Liabilities,   1. 

III.  Jurisdiction;    procedure,    2^8. 

IV.  Review;  appeal,  9. 

I.   In   general;    appointment;  removal, 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Prosecution  before,  as  bar  to  subsequent 
prosecution  for  higher  offense,  see 
Criminal  Law,  207,  210,  211. 

Lien  of  execution  issued  upon  judgment  ren- 
dered by,  see  Execution,  7, 

Relief  in  equity  against  judgment  of,  see 
Equity,  56. 

Injunction  against,  see  Injunction,  246, 
290,  291, 

Dismissal  by,  as  re«  judicata,  see  Judg- 
ment, 106. 
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JUSTICE  OF  THE  PEACE,  II.— JUSTIFICATION. 


Authority  of  constable  in  justice's  court  to 
levy  fi,  fa.  issued  by  superior  court,  see 
Levy  and  SEizruE,  19. 

Incompatibility  of  office  of  county  judge  and 
justice  of  the  peace,  see  Officebs,  16 

//.   Liabilities. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Liability  for  false  imprisonment,  see  False 
Imprisonment,  33-39. 

1.  A  justice  of  the  peace  does  not  lose 
jurisdiction  of  a  charge  of  misdemeanor 
brought  before  him  by  erroneously  demand- 
ing cash  bail  instead  of  a  bond,  so  as  to 
render  him  personally  liable  in  damages  for 
the  resulting  imprisonment,  at  least,  in  the 
absence  of  any  olfer  of  a  bond.  Gordon  v. 
District  Ct.  44:  1078,  131  Pac.  134,  36  Nev. 
1. 

///.  Jurisdiction;  procedure. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Liability  for  exercise  of  jurisdiction,  see 
supra,  II. 

Right  to  require  bail  from  fugitive  from 
justice,  see  Bail  and  Recognizance,  5. 

Power  to  punish  for  contempt,  see  Con- 
tempt, 94,  95. 

Injunction  against  enforcement  of  judgment 
of,  see  Injunction,  289. 

Validity  of  judgment  rendered  before  re- 
turn day  of  summons,  see  Jitdgment, 
16. 

Issue  of  search  warrant  by,  see  Seabch  and 
Seizure,  10. 

Jurisdiction  to  permit  amendment  of  return 
to  writ,  see  Writ  and  Process,  95. 

2.  A  justice's  court  has  jurisdiction, 
in  an  action  upon  a  former  judgment,  to 
permit  the  interposition  of  the  equitable 
defense  of  fraud  in  obtaining  it.  Levin  v. 
Gladstein,  32:  905,  55  S.  E.  371,  142  N. 
C.  482. 

3.  A  justice  of  the  peace  has  no  juris- 
diction in  an  action  of  forcible  entry  and 
detainer  to  determine  the  rights  of  partners, 
upon  discontinuing  the  partnership,  in 
the  leases  which  they  hold  or  in  the  good 
will  of  the  partnership  business.  Knapp 
V.  Reed,  32:869,  130  N.  W.  430,  88  Neb. 
754. 

Amount  involved. 

4.  That  a  counterclaim  pleaded  in  a 
justice's  court  involves  an  amount  in  excess 
of  the  jurisdiction  of  the  justice  does  not 
prevent  him  from  entertaining  and  apply- 
ing it  to  reduce  or  defeat  the  principal  de- 
inand  although  he  may  not  be  able  to  enter 
an  affirmative  judgment  for  the  excess. 
Stacey  Cheese  Co.  v.  Pipkin,  37:  606,  71  S. 
E.  442,  155  N.  C.  394. 

In  criminal  cases. 
See  also  supra,  1. 

5.  The  legislature  may  confer  upon  jus- 
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tices  of  the  peace  final  jurisdiction  to  hear 
and  determine,  without  a  jury,  prosecutions 
for  violation  of  a  statute  forbidding  the 
operation  of  moving  picture  machines 
without  a  license.  State  ex  rel.  Ebert  v. 
Loden,  40:  193,  83  Atl.  564,  117  Md.  373. 

6.  Punishment  of  an  offense  by  im- 
prisonment for  six  months  cannot  be  said 
to  exceed  in  severity  whipping  or  setting 
in  stocks,  to  offenses  punishable  by  which 
the  jurisdiction  of  justices  of  the  peace  ex- 
tended at  the  adoption  of  the  constitutional 
provision  securing  the  right  of  trial  by 
jury;  and  therefore  such  officers  may  be 
given  jurisdiction  of  offenses  in  which  the 
punishment  does  not  exceed  imprisonment 
for  that  term.  Wilmarth  v.  King,  18:  398, 
69  Atl.   889,  74  N.   H.  512. 

7.  A  justice  of  the  peace  does  not  lose 
jurisdiction  of  a  criminal  case  submitted  to 
him  without  a  jury  by  taking  it  under  ad- 
visement, wnere  the  statute  does  not  pre- 
scribe the  time  within  which  his  judgment 
must  be  rendered.  State  v.  Davis,  4:  1023, 
92  S.  W.  484,  194  Mo.  485. 
Procedure. 

Construction  of  pleadings  in  justice's  court, 
see  Appeal  and  Error,  1062. 

Particularity  in  pleadings,  see  Pleading, 
22. 

8.  A  defendant  may  be  tried  in  a  bas- 
tardy proceeding  by  a  justice  of  the  peace 
in  a  district  other  than  that  of  his  resi- 
dence, upon  an  affidavit  made  before  still 
another  justice,  under  a  statute  providing 
that  the  mother  may  make  complaint  be- 
fore any  justice  of  the  peace  of  the  county. 
Johnson  v.  Walker,  i :  470,  39  So.  49,  86 
Miss.  757. 

IV.   Review;  appeal. 

(See  also   same   heading  in  Digest  L.R.A. 

1-70.) 

Writ  of  error  to  justice's  judgment,  see  Ap- 
peal AND  Error,  89. 

Trial  de  novo  on  appeal  from  judgment  of 
justice's  court,  see  Appeal  and  Error, 
431. 

Review  of  discretion  of,  see  Appeal  and 
Error,  592,  593. 

Quashing  on  certiorari,  of  judgment  entered 
by,  see  Certiorari,  7. 


JUSTIFIABLE   HOMICIDE. 

See  Homicide,  III. 


JUSTIFICATION. 


For  assault,  see  Assault  and  Battery,  II. 
For    breach    of    contract,    see    Contracts, 

IV.  b. 
For  arrest,  see  False  Imprisonment,  III. 
For  homicide,  see  Homicide,  III. 
Of  libel,  see  Libel  and  Slander,  III.  c. 


JUVENILE  COURTS— LABELS. 
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Evidence  as  to,  see  Evidence,  XL  w. 
Necessity   of   pleading,   see  Pleading,   485, 

486. 
Sufficiency  of  plea  of,  see  Pleading,  527.    • 


■♦*» 


JUVENIUB    COURTS. 

See  Juvenile  Offenders. 


♦  »» 

JUVENILE   OFFENDERS. 

Conferring  jurisdiction  over,  on  court  com- 
missioners, see  Constitutional  Law, 
105. 

Custody  and  care  of  delinquent  children,  see 
Constitutional  Law,  357,  358. 


Jurisdiction     in     matters     concerning,     see 

Courts,  246. 
Power  of  state  as  to  care  and  custody  of 

delinquent  children,  see  Infants,  3,  25. 
Conclusiveness  of  order  adjudging  that  child 

is  delinquent,  see  Judgment,  242. 
Right  to  jury  in  proceeding  for  restraint  of 

delinquent  child,  see  Jury,  10. 
Residence   for    school    purposes    of    children 

comnAtted    on    probation    to    citizens, 

see  Schools,  8. 
Partial  invalidity  of  statute  as  to,  see  Stat- 
utes, 74. 

Conferring  upon  an  existing  court 
jurisdiction  over  juvenile  delinquents,  and 
designating  it  as  a  juvenile  court  while 
exercising  such  jurisdiction,  does  not  create 
a  new  court  unauthorized  by  the  Constitu- 
tion. Lindsav  v.  Lindsay,  45:  908,  100  N. 
E.  892,  257  111  328. 


K 


KEROSENE. 

Injury  by  explosion  of,  see  Negligence,  207, 

250. 
Statute  as  to  adulteration  of,  see  Statutes, 

251. 
Question  for  jury  as  to  adulteration  of,  see 

Trial,  228. 


KEY. 

Delivery  of  key  to  box  as  delivery  of  prop- 
erty, see  GiiT,  22;  Sale,  31. 


■♦♦»■ 


KIDNAPPING. 

See  Abduction  and  Kidnapping, 


■♦♦»■ 


KILN. 

As  nuisance,  see  Nuisances,  37. 


KIN. 

Who   is  kin    entitled   to   bring   action    for 
death,  see  Death,  7. 


KLEPTOMANIA. 


As  defense  to  indictment  for  burglary,  see 
Criminal  Law,  36. 


KNIGHTS    OF   PYTHIAS. 

As  fraternal  benefit  association,  see  Insub- 
ance,  11. 


KNOW^LEDGE. 


See  Notice. 


LABELS. 

Union  labels,  see  Equity,  15;  Evidence, 
2482;  Injunction,  129;  Monopoly  and 
Combination,  67;  Trademarks,  23,  24. 

On  packages  of  food,  see  Constitutional 
Law,  248. 

Under  pure  food  laws,  see  Food. 

Requiring  labels  to  be  placed  on  bread  for 
sale,  see  Municipal  Corporations,  190. 
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Sale  by  druggist  of  poison  without,  see  Ap- 
peal AND  Error,  1096;  Drugs  and 
Druggists,  8,  9;  Evidence,  1343. 

State  regulation  of,  as  affecting  interstate 
commerce,  see  Commerce,  105-107. 

Placing  of,  on  bottles  of  carbonated  bever- 
ages as  dangerous  work,  see  Master 
AND  Servant,  151. 

Imitation  of,  see  Unfair  Competition,  7. 

See  also  Trademarks. 
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LABOR— LABOR  ORGANIZATIONS. 


LABOR. 

Regulation  of  hours  of,  see  Constitutional 
Law,  301-311,  477-485,  720,  781. 

Regulation  of  wages  for,  see  Constitution- 
al Law,   312-315,   486-491. 

Wages  for  generally,  see  Master  and  Serv- 
ant, I.  c. 

Labor  on  Sunday,  see  Constitutional  Law, 
704;  Sunday,  III. 

See  also  Farm  Labor;  Laborers. 


LABOR    AGITATOR. 

Charging  one  with  being,  as  libel,  see  Libel 
AND  Slander,  19,  20. 


LABOR  DAT. 


Holding  judicial  sale  on  following  day  where 
date  appointed  falls  on  labor  day,  see 
Judicial  Sale,  4. 


LABORERS. 


Conspiracy  of,  see  Conspiracy,  IV. 
Imprisonment    for    breach    of    contract    by 

farm     laborers,     see     Constitutional 

Law,  335. 
Breach  of  contract  to  furnish  laborers,  see 

Contracts,  701. 
In  general,  see  Master  and  Servant. 
Organizations  of,  see  Labor  Organizations. 
Lien  of,  see  Lien,  10;  Mechanics'  Liens; 

Mortgage,  39. 
Provision  in  municipal  contract  for  payment 

of,  see  Municipal  Corporations,  229. 
Liability  to,  of  officers  who  fail  to  take  bond 

from  contractor,  see  Officers,  109,  110. 
Right    to   sue   on    bond   of   contractor,    see 

Parties,  88. 


LABOR    ORGANIZATIONS. 

Recovery  back  of  money  extorted  by,  see 
Assumpsit,  48. 

Giving  or  taking  strike  benefits  as  bribery, 
see  Bribery,  1. 

Liability  of,  for  inducing  breach  of  con- 
tract generally,  see  Case,  30. 

Liability  of,  for  preventing  person  from  ob- 
taining or  retaining  employment,  see 
Case,  37-39. 

Conspiracy  by,  see  Conspiracy,  V.;  Equi- 
ty, 69;  Monopoly  and  Combinations, 
65-68. 

Picketing  as  conspiracy,  see  Conspiracy, 
62-65. 

Sufficiency  of  bill  to  restrain  labor  union 
from  picketing  shops,  see  Pleading,  24. 

Discrimination  in  favor  of,  see  Constitu- 
tional Law,  300,  346,  474,  475;  Con- 
tracts, 617;  Municipal  Corporations, 
206,  239,  240;  Parties,  121. 
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Forbidding  employer  to  exact  agreement- 
of  employee  not  to  join,  see  Constitu- 
tional Law,  476. 

Agreement  to  employ  none  but  members  of^ 
see  Contracts,  462-464. 

Power  of  minority  stockliolder  to  prevent 
directors  from  abandoning  claim 
against,  see  Corporations,  258. 

Question  for  court  whether  complaining 
member  has  exhausted  remedies  pro- 
vided by,  see  Courts,  170. 

Damages  for  loss  of  position  resulting  from 
strike,  see  Damages,  309. 

Interference  of  equity  to  prevent  expulsion^ 
of  member  of,  see  Equity,  15. 

Proof  of  allegation  of  infringement  of  label». 
see  Evidence,  2482. 

Injunction  against,  see  Constitutional. 
Law,  754;   Injunction,  129-362. 

Contempt  by,  in  disobeying  injunction,  see- 
CoNTEMi'T,  46-51,  108,  109. 

Prohibiting  injunction  against  intimidation, 
by,  see  Constitutional  Law,  549. 

Libel  in  accusing  one  of  being  a  member  of, 
see  Libel  and  Slander,  19,  2U. 

Effect  of  agreement  between  employer  and 
labor  union  to  prevent  discharge  of  em- 
ployee, see  Master  and  Servant,  106. 

Effect  of  selection  by,  of  superintendents  of 
servants,  on  master's  liability  for  in- 
juries, see  JVIaster  and  Servant,  717. 

Who  may  maintain  action  to  test  validity  of 
strike,  see  Parties,  2. 

Who  may  sue  for  breach  of  contract  between 
employer  and  labor  union,  see  Parties^ 
55. 

Preventing  employment  by  claiming  con- 
nection with,  see  Pleading,  406. 

Sufficiency  of  bill  to  prevent  expulsion  of 
member  of,  see  Pleading,  429. 

Trademark  of,  see  Trademarks,  23,  24. 

Question  for  jury  whether  means  employed; 
by,  are  against  public  policy,  see  Trial, 
001. 

Question  for  jury  as  to  justifiableness  of  in- 
terference by,  see  Trial,  633. 

1.  A  trade  union  established  and  regis- 
tered under  the  trade  union  acts  of  1871  and 
]870  may  have  among  its  objects  those 
within  the  ambit  of  the  statutory  definition 
of  a  trade  union  found  therein,  and  no 
others,  even  though  such  other  objects  may 
not  be  in  themselves  illegal.  Per  Lords- 
Halsbury,  Macnaghten,  and  Atkinson,  in 
Amalgamated  Soc.  of  Railway  Servants  v. 
Osborne,  1  B.  R.  C.  56  [1910]  A.  C.  87.  Also 
Reported  in  79  L.  J.  Ch.  N.  S.  87,  101  L.  T.. 
N.  S.  787,  26  Times  L.  R.  177,  54  Sol.  Jo. 
215,  47  Scot.  L.  R.  613. 

2.  A  trade  union  established  and  regis- 
tered under  the  trade  union  acts  of  1871 
and  1876  has  only  such  powers  as  are  ex- 
pressly conferred  by  law,  or  are  by  fair  im- 
plication collateral  or  ancillary  thereto. 
Per  Lords  Halsbury,  Macnaghten  and  At- 
kinson, in  Amalgamated  Soc.  of  Railway 
Servants  v.  Osborne,  1  B.  R.  C.  56,  [1910]- 
A.  C.  87.  Also  Reported  in  79  L.  J.  Ch.  N. 
S.  87,  101  L.  T.  N.  S.  787,  26  Times  L.  R.. 
177,  54  Sol.  Jo.  215,  47  Scot.  L.  R.  613. 

3.  A  rule  purporting  to  confer  upon  a. 


LACHES. 
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trade  union  registered  under  the  act  of  1871 
tlie  power  to  levy  contributions  from  mem- 
bers for  the  purpose  of  securing  parliamen- 
tary representation,  and  providing  that 
all  candidates  shall  sign  and  respect  the 
conditions  of  the  labor  party  and  be  sub- 
ject to  their  '"whip"  (one  of  which  condi- 
tions being  that  members  must  agree  to 
abide  by  the  decision  of  the  party),  and 
that  they  are  to  be  responsible  to  and  paid 
by  the  society,  is  void. 

Upon  the  ground  that  it  is  ultra  vires 
of  a  trade  union  thus  constituted  to  devote 
its  funds  to  political  purposes.  Per  Lords 
Halsbury,  Macnaghten,  and  Atkinson. 

Upon  the  ground  that  while  it  may  be 
in  the  interest  of  trade  unionism  and  labor 
that  the  funds  of  the  trade  union  shall  be 
devoted  to  the  payment  of  the  expenses  of  a 
member  of  Parliament  who  shall  represent 
such  interests,  and  while  the  statutory  defi- 
nition of  a  trade  union  does  not  circum- 
scribe its  objects  or  limits  of  action,  the  ap- 
plication of  money  to  the  maintenance  of  a 
member  of  Parliament  who  is  bound  to  fore- 
go his  own  judgment  is  not  within  the 
powers  of  a  trade  union.  Per  Lord  James 
of  Hereford. 

Upon  the  ground  that  the  restrictions 
imposed  on  the  actions  of  the  candidate  to 
be  supported  are  fundamentally  illegal  as 
being  in  violation  of  that  sound  public  policy 
which  is  essential  to  the  working  of  repre- 
sentative government.  Per  Lord  Shaw  of 
Dunfermline.  Amalgamated  Soc.  of  Rail- 
way Servants  v.  Osborne,  1  B.  R.  C.  56 
[1910]  A.  C.  87.  Also  Reported  in  79  L.  J. 
Ch.  N.  S.  87,  101  L.  T.  N.  S.  787,  26  Times 
L.  R.  177,  54  Sol.  Jo.  215,  47  Scot.  L.  R. 
613.  (Annotated) 

4.  The  obligation  or  pledge  which  an 
initiate  in  a  labor  union  is  required  to  take 
is  to  be  construed  with  referonco  to  the  de- 
clared purposes  of  the  organization,  and  is 
binding  only  in  so  far  as  those  purposes 
are  lawful  and  are  to  be  attained  by  lawful 
means.  Schneider  v.  Local  Union  No.  60, 
5:  891,  40  So.  700,  116  La.  270. 

5.  A  mere  holder  of  stock  in  a  corpora- 
tion employing  labor  cannot  be  deemed  to 
be  an  employer  within  the  meaning  of  the 
rules  of  a  labor  union  fixing  the  fee  to  be 
charged  employers  for  becoming  members  of 
the  union.  J.  F.  I'arkinson  Co.  v.  Building 
Trades  Council.  21:550,  98  Pac.  1027,  154 
Cal.  581. 

6.  A  labor  union  cannot  impose  fines 
upon  its  members  to  coerce  them  to  join  a 
strike  to  the  injury  of  one  seeking  their 
services.  L.  D.  Willcutt  &  Sons  Co.  v.  Dris- 
coli,  23:  1236,  85  N.  E.  897,  200  Mass.   110, 

(Annotated) 

Actions   against. 

Action  against  unincorporated  labor  union, 
see  Associations,  4-6.  v 

Parties  defendant  in  suits  against  unincor- 
porated labor  unions,  see  Parties,  162. 

7.  An  action  may  be  maintained  against 
the  membersliip  of  a  trade  union  by  taking 
as  defendants  persons  who  may  be  consid- 
ered fairly  to  represent  the  union.  Taff 
Vale  R.  Co.  v.  Amalgamated  Soc.  of  Ry. 
Digest   1-52  L.R.A.(N.S.) 


Servants,  1  B.  R.  C.  832,  [1901]  A.  C.  426. 
Also  Reported  in  70  L.  J.  K.  B.  N.  S. 
905,  65  J.  P.  596,  50  Week.  Rep.  44,  85  L.  T. 
N.  S.  147,  17  Times  L.  R.  698. 

8.  Statutory  provisions  conferring  upon 
an  association  of  individuals  which  is  neith- 
er a  corporation,  nor  a  partnership,  nor  an 
individual,  a  capacity  for  owning  property 
and  acting  by  agents,  involve,  in  the  absence 
of  express  enactment  to  the  contrary,  the 
necessary  correlative  of  liability  to  the  ex- 
tent of  such  property  for  the  acts  and  de- 
faults of  such  agents;  therefore,  a  trade 
union  registered  under  the  trade  union  acts, 
1871  and  1876,  may  be  sued  for  a  tort  in  its 
registered  name.  TafT  Vale  R.  Co.  v.  Amalga- 
mated Soc.  of  Ry.  Servants,  1  B.  R.  C.  832, 
[1901]  A.  C.  426.  Also  Reported  in  70  L.  J. 
K.  B.  N.  S.  905,  65  J.  P.  596,  50  Week. 
Rep.  44,  85  L.  T.  N.  S.  147,  17  Times  L.  R. 
698.  (Annotated) 

9.  A  trade  union  may  be  held  liable  for 
acts  of  its  officers  done  in  the  service  and 
for  the  benefit  of  the  union,  although  in 
excess  of  authority  conferred  upon  them, 
where  such  acts  are  not  ultra  vires  of  the 
union.  Giblan  v.  National  Amalgamated 
Laborers'  Union  of  Great  Britain  and  Ire- 
land, 1  B.  R.  C.  528,  [1903]  2  K.  B.  600. 
Also  Reported  in  72  L.  J.  K.  B.  N.  S.  907, 
89  L.  T.  N.  S.  386,  19  Times  L.  R.  708. 

10.  Damages  are  recoverable  by  an  em- 
ployer against  a  trade  union  and  its  officers 
for  procuring  employees,  in  violation  of 
their  contracts,  to  abstain  from  working  on 
certain  days,  where  no  justification  therefor 
is  shown,  although  such  action  is  taken 
honestly,  without  malice  or  ill-will  toward 
the  employer,  and  with  the  object  only  of 
keeping  up  prices  by  restricting  produc- 
tion, and  thereby  keeping  up  wages.  South 
Wales  Miners'  Federation  v.  Glamorgan 
Coal  Co.  1  B.  R.  C.  1,  [1905]  A.  C.  239, 
Also  Reported  in  74  L.  J.  K.  B.  N.  S.  525, 
53  Week.  Rep.  593,  92  L.  T.  N.  S.  710,  21 
Times  L.  R.  441.  (Annotated) 

11.  TTie  loss  by  a  brickmaker  of  the  sale 
of  brick  for  a  building  because  of  a  state- 
ment by  a  member  of  a  labor  union  who 
has  no  authority  to  speak  for  the  union,  that 
union  laborers  would  not  handle  them  gives 
him  no  right  of  action  against  the  officers 
of  the  union  for  the  resulting  loss.  Meier 
V.  Speer,  32:  792,  132  S.  W.  988,  96  Ark.  618. 

(Annotated) 

12.  An  injunction  will  not  lie  against  a 
labor  union  because  of  threats  made  by  in- 
dividual members  for  Avhich  the  imion.  is 
not  shown  to  be  responsible.  J.  F.  Parkin- 
son Co.  V.  Building  Trades  Council,  21:  550, 
98  Pac.  1027,  154  Cal.  581. 

♦-•-♦ 


LACHES. 

Review  of  determination  as  to  effect  of,  see 
Appeal  and  Error,  568. 

Effect  of  delay  in  presenting  check  to  bank, 
see  Banks,  97. 

Estoppel  by,  see  Estoppel,  III.  g. 

In  seeking  relief  from  judgment,  see  Judg- 
ment, VII.  e. 
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LACK  OF   CONSENT— LANDLORD  AND  TENANT. 

LAND  DEPARTMENT. 


To  bar  action,  see  Limitation  of  Actions, 

I.  b. 
Release   of   surety    by,    see   Pbincipal   and 

Subety,  58-03. 


I^CK   OF   CONSENT. 

Sufficiency  of  evidence  as  to,  see  Evidence, 
2345-2347. 


♦  •» 


LACK  OF  JURISDICTION. 

Release   on   habeas   corpus   because  of,   see 
Habeas   Coepus,   13,   14,  30-33. 


LADDER. 

Injury  to  servant  by  defective  ladder,  see 

Master    and    Sebvant,    285-287,    507, 

508,  578,  585,  601. 
Assumption  by  servant  of  risks  of  defects  in, 

see  Trial,  523,  525. 
As   dangerous   attraction   for   children;  see 

Negligence,  134. 


LADDER    RACK. 


Right  to  maintain  as  appurtenant,  see  Ease- 
ments, 38,  39. 


LAGER  BEER. 


See   Beer. 


LAKE. 


Vested  rights  in  waters  of,  see  Constitu- 
tional Law,   52. 

Dedication  of  street  on  shore  of,  see  Dedi- 
cation,  32. 

Estoppel  to  enjoin  destruction  of,  see  Es- 
toppel, 160. 

Estoppel  to  assert  title  to  island  in,  see 
Estoppel,  210. 

Waiver  of  right  of  action  for  unlawfully 
draining,  see  Waters,  183. 

Creation  of  artificial  lake  by  impounding 
waters  of  spring,  see  Waters,  263. 


LAND. 

As  subject  of  larceny,  see  Larceny,   19. 
Under  water,  see  Waters,  I.  c,  4. 


LAND  CONTRACT. 


Assignment  of,  see  Assignment,  22-24. 
In  general,  see  Vendor  and  Purchaser. 
Digest   1-52  L.R.A.(N.S.) 


Disposal    of    public    lands    by,    see    Public 
Lands,  I.  b. 


LANDING. 


See  Wharves. 


LANDLORD  AND  TENANT. 

I.  Creation  and  existence  of  relatiou, 
1-7. 
II.  Leases,  8—96 

a.  In  general,   8—13. 
h.  Covenants,  14—44. 

1.  In   general,    14—37. 

2.  Implied     covenants,     38— 

44. 
e.  Terms;    holding    over;    reneir- 
als,    45—56. 

d.  Termination;    forfeiture,    57— 

83. 

e.  Assignment;     subletting,     84— 

96. 
III.  Rights    and   liabilities    of   parties, 
97-216. 

a.  In  general,    97—111. 

b.  As  to  fixtures  and  property  on 

premises,    112—127. 

c.  Liability    of    landlord    for    de- 

fective      or       dangerotts 
premises,    128—179. 

1.  To  third  persons  general- 

Ij/,    128-137. 

2.  To  tenant  and  his  family, 

138-172. 

a.  Injuries      to      person, 

138-156. 

b.  Injury      to      property, 

157-172. 

3.  To    gttests   or    boarders   of 

tenant,  173—176. 

4.  To  servants  of  tenant,  177— 

179. 

d.  As  to  rent,  180— 204. 

1.  In    general,    180—198. 

2.  Landlord's  lien,  199,  200. 

3.  Distress,    201—204. 

e.  Re-entry;   recovery   of  posses- 

sion, 205—216. 

Adverse  possession  by  tenant,  see  Adverse 
Possession,  I.  d. 

Question  for  jury  as  to  whether  possession 
by  tenant  was  adverse,  see  Trial,  617. 

Assault  by  tenant  on  successor,  see  Assault 
AND  Battery,  26. 

Vesting  of  title  to  leashold  in  lessee's  trus- 
tee in  bankruptcy  as  dependent  upon  ac- 
ceptance by  trustee,  see  Bankruptcy, 
110. 

Power  of  cashier  to  lease  bank's  property, 
see   Banks,   38,   41. 

Effect  of  decree  enjoining  sale  of  liquor  on 
premises  on  subsequent  occupants,  see 
Contempt,    56;    Judgment,    243. 
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Contract  in  restraint  of  trade  between  land- 
lord and  one  leasing  building,  see  Con- 
tracts,  541. 

Custom  of  lessor  to  retain  control  of  outside 
portions  of  property,  see  Custom,  4. 

Outstanding  lease  as  breach  of  covenant  in 
deed,  see  Damages,   131-133. 

Acquisition  by  prescription  of  right  of  way 
by  tenant  over  land  in  the  occupation 
of  another  tenant  of  the  same  landlord, 
see  Easements,  9. 

Effect  of  conveyance  of  reversion  to  owner 
of  servient  tenement  during  term  of 
lease,  upon  easement  enjoyed  by  tenant, 
see  Easement,  91. 

Liability,  on  discontinuance  of  condemna- 
tion proceedings,  for  loss  occasioned  to 
owner  by  termination  of  negotiations 
for  lease,  see  Eminent  Domain,  151. 

Equitable  suit  against  heirs  to  establish 
rights  under  timber  lease  executed  by 
ancestor,  see  Equity,  132,  133. 

Right  of  purchaser  to  assert  estoppel 
against  lessee  because  of  information 
given  out  by  the  latter,  see  Estoppel, 
56,  57. 

Parol  evidence  as  to  collateral  agreement, 
see  Evidence,  905. 

Testimony  that  at  time  of  making  lease, 
contract  with  third  person  is  referred 
to,  see  Evidence,  1303. 

Admissibility  of  vidence  of  fraudulent  pro- 
curement of  lease  without  allegation, 
see  Evidence,  2435. 

Rights  of  lessee  purchasing  realty  from  in- 
fant owners  upon  their  disaffirmance  of 
sale,  see  Infants,  90. 

Injunction  against  breach  of  agreement  to 
lease  floor  space  in  building,  see  In- 
junction, 87. 

Injunction  against  monopolistic  lease,  see 
Injunction,  128. 

Assessing  tax  on  land  to  landlord  and  on 
buildings  to  tenant,  see  Injunction, 
364. 

Insurability  of  interest  of  one  holding  parol 
lease  of  building  in  life  of  its  owner, 
see  Insukance,  54. 

Vacancy  clause  in  policy  on  leased  prop- 
erty, see  Insurance,  259. 

Violation  by  tenant  of  provisions  of  policy 
insuring  leased  property,  see  Insub- 
ANCE,  275,  498,  533,  575. 

Amount  of  recovery  by  lessee  on  insurance 
policy,  see  Insurance,  782. 

Conclusiveness,  as  against  grantee  of  land- 
lord, of  judgment  in  action  of  ejectment 
against  tenant,  see  Judgment,  212. 

Sale  of  leased  land  to  satisfy  lien,  see  Judi- 
cial Sale,  1. 

Sale  under  execution  of  interest  of  lessee, 
see  Levy  and  Seizure,  6. 

Levy  on  leasehold  estate,  see  Levy  and 
Seizure,  7,  8. 

Lien  for  money  advanced  to  lessee  for  erec- 
tion of  building,  see  Liens,  4-7. 

When  action  by  tenant  for  injury  to  busi- 
ness is  barred,  see  Limitation  of  Ac- 
tions, 254. 

Payment  by  tenant  as  affecting  running  of 
limitations  against  landlord,  see  Limi- 
tation OF  Actions,  334. 
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Mechanics'  liens  on  leasehold,  see  Mechan- 
ics' Liens,  13,  30,  50,  78. 

Effect  of  possession  gained  by  mortgagee  as 
tenant  of  property  to  give  him  rights 
of  mortgagee  in  possession,  see  Mort- 
gage, 25,  26. 

Effect  of  lease  of  portion  of  public  park  on 
city's  liability  for  injury,  see  Munici- 
pal Corporations,  336. 

Possession  of  tenant  as  notice  to  third 
party,  see  Notice,  7U-74. 

Rights  of  partners  as  to,  upon  dissolution, 
see  Justice  of  the  Peace,  3. 

Extent  of  authority  of  agent  to  lease  land, 
see  Principal  and  Agent,  29. 

Lessee  as  owner  within  provision  as  to  con- 
sent to  local  improvement,  see  Public 
Improvements,  12. 

Building  owner  furnishing  heat,  light  and 
power  to  others  than  tenant  as  owner 
of  public  utility,  see  Public  Service 
Corporations,  12. 

Specific  performance  of  contract  of  lease,  see 
Specific  Performance,  10,  11,  58,  111. 

Conversion  by  purchaser  of  property  of  ten- 
ant on  premises,  see  Trover,  46.         . 

Abatement  from  purchase  price  of  property 
of  amount  of  depreciation  caused  by 
lease,  see  Vendor  and  Purchaser,  32, 
33. 

Purchase  of  land  subject  of  lease,  see  Vend- 
or AND  Purchaser,  84. 

Making  landlord  liable  for  water  supply  to 
tenants,  see  Waters,  426,  431. 

Lease  of  land  on  which  to  work  state  con- 
victs, see  Courts,  96. 

Lease  of  ward's  property,  see  Guardian  and 
Ward,  12,  13. 

Lease  of  liomestead,  see  Homestead,  IV.  a. 

Lease  of  Indian  land,  see  Indians,  7. 

Lease  of  infant's  property,  see  Infants,  IT. 

Lease  of  property  from  successful  litigant 
pending  appeal,  see  Lis  Pendens,  10. 

Lease  of  mine,  see  Cotenancy,  6;  Equity, 
111;  Estoppel,  254;  Fraud  and  De- 
ceit, 11,  12,  25,  26 ;  Injunction,  2ul ; 
Mines,  II.  b,  4;  29-32;  Taxes,  135,  160, 
181. 

Validity  of  lease  by  city,  see  Municipal 
Corporations,  277. 

Lease  of  public  buildings,  see  Constitu- 
tional Law,  384;  Municipal  Corpora- 
tions, 304. 

Lease  of  public  grounds,  see  Municipal 
Corporations,  306. 

Lease  of  portion  of  public  park,  see  Munici- 
pal Corporations,  336. 

Lease  of  city  property  generally,  see  Mu- 
nicipal Corporations,  493-495. 

Lease  of  railroad,  see  Carriers,  1071;  Cor- 
porations, 99;    Railroads,   1-6,   8-13. 

Lease  of  railroad  property  for  grocery  busi- 
ness, see  Eminent  Domain,  52. 

Lease  by  railroad  company  of  land  for  ware- 
house, see  Railroads,  20,  21. 

Lease  of  school  lot;  see  Parties,  120,  135. 

Lease  of  state  armory,  see  State,  30,  31. 

Lease  of  tide  land  by  municipality  as  special 
legislation,  see  Statutes,  157. 

Lease  by  trustee,  see  Trial,  101-106. 

Lease  of  coal  lands,  taxation  for,  see  Taxes, 
26,  62. 
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Taxation  of  leasehold  of  property  belonging 
to  state,  see  Taxes,  48. 

I,   Creation  and  existence   of  relation. 

(See   also   same   heading   in   Digest   L.R.A. 
1-70.) 

Adjudication  as  to,  as  creation  of  relation, 
see  Judgment,  78. 

1.  The  relation  of  landlord  and  tenant 
is  not  created  between  a  purchaser  at  a  tax 
sale  and  a  lessee  of  the  property  by  his 
statement,  in  an  action  of  ejectment,  that 
he  has  paid  all  rent  due,  except  a  certain 
amount  which  he  is  ready  to  pay,  which 
offer  is  not  accepted  by  plaintiff.  Carlson 
V.  Curran,  6:  260,  85  Pac.  627,  42  Wash.  647. 

2.  The  purchase  of  leased  property  at 
tax  sale  does  not  create  the  relation  of  land- 
lord and  tenant  between  the  purchaser  and 
the  lessee.  Carlson  v.  Curran,  6:  260,  85 
Pac.  627,  42  Wash.  647.  (Annotated) 

3.  One  who  is  entitled  to  occupy  cer- 
tain unfurnished  rooms  in  a  house  in  con- 
sideration of  services  to  be  rendered  the 
owner  in  caring  for  children  and  keeping 
the  remainder  of  the  house  in  repair,  which 
services  are  in  lieu  of  rent,  is  a  tenant,  and 
not  a  mere  roomer.  Green  v.  Shoemaker, 
23:  667,  73  Atl.  688,  111  Md.  69. 

4.  One  working  a  farm  on  shares,  who 
occupies  a  house  thereon  free  of  rent  as 
part  of  the  agreement,  which  occupancy  is 
more  conducive  to  his  employment  than 
would  be  that  of  any  other  house,  does  not 
sustain  towards  the  owner  of  the  farm  the 
relation  of  tenant;  and  therefore  the  latter 
cannot  proceed  against  him  to  recover  pos- 
session of  the  domicil  under  statutes  gov- 
erning the  rights  of  landlords  against  ten- 
ants holding  over.  Mead  v.  Owen,  12:  655, 
67  Atl.  722,  80  Vt.  273. 

5.  The  receipt  by  a  landowner  of  part 
of  a  crop  grown  upon  the  land  by  one 
claiming  as  tenant  is  not  evidence  of  the 
relation  of  landlord  and  tenant,  where  he 
receives  the  part  tendered  under  claim  of 
title  to  the  whole  crop.  Myer  v.  Roberts, 
12:  194,  89  Pac.  1051,  50  Or.  81. 

6.  A  servant  who  occupies  a  house  free 
of  rent,  upon  the  master's  premises,  in  con- 
nection with  his  services  and  in  aid  of  his 
performance  thereof,  does  not  hold  adversely 
to  the  master,  nor  as  a  tenant;  and  the 
house  must  be  treated  as  in  the  possession 
of  the  master.  Mackenzie  v.  Minis,  23: 
1003,  63  S.  E.  900,  132  Ga.  323. 

7.  Any  inference  of  repudiation  of  the 
relation  of  landlord  and  tenant,  arising  from 
the  taking  by  the  tenant  of  a  tax  deed,  and 
a  subsequent  conveyance  by  him  by  warran- 
ty deed  of  the  land,  is  overcome  by  proof 
that  the  one  from  whom  the  land  had  been 
rented  was  always  recognized  as  landlord, 
.and  that  the  tenant  paid  rent  to  him  up  to 
the  time  the  landlord  conveyed  the  premises 
to  the  same  parties  to  whom  the  tenant  had 
attempted  to  convey  them.  Ditlinger  v.  Mil- 
ler, 26:  595,  105  Pac.  20,  81  Kan.  9. 
Digest  1-52  L.R.A.(N.S.) 


Attornment. 

Sufficiency  of  evidence  to  show  reason  for 
attornment  to  stranger,  see  Evidence, 
2279. 

//.  Leases. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

As  color  of  title,  see  Adverse  Possession, 
57. 

Agreement  in,  for  arbitration  of  differences, 
see  Arbitration,  2. 

Provision  in  lease  of  railroad  requiring  free 
transportation  of  stockholders  to  and 
from  annual  meetings,  see  Gabrikbs, 
1062,  1063. 

Lease  as  cloud  on  title,  see  Cloud  on  Title, 
2;  Equity,  48,  111. 

Conflict  of  laws  as  to  necessity  of  recording, 
see  Conflict  of  Laws,  118. 

Consideration  supporting  lease  as  considera- 
tion for  subsidiary  contract,  see  Con- 
tracts, 96. 

Mutuality  of  contract  of  lease,  see  Con- 
tracts, 134-136. 

Parol  agreement  for  lease,  see  Contracts, 
268,  269. 

Parol  lease,  see  Contracts,  244-246,  334, 
335. 

Parol  modification  of,  see  Contracts,  709. 

Merger  of  prior  negotiations  in  lease,  see 
Contracts,  338. 

What  constitutes  a  lease,  see  Contracts, 
383. 

Lease  for  immoral  purpose,  see  Contracts, 
492. 

Provision  in  lease  by  railroad  of  land  for 
warehouse  purposes  as  to  risk  of  fire, 
see  Contracts,  498. 

Provision  in  restraint  of  trade  in  lease,  see 
Contracts,  554,  555. 

Effect  of  provision  against  public  policy  in 
lease  on  right  to  recover  rent,  see  Con- 
tracts, 605. 

Of  corporate  property,  see  Corporations, 
54,  72,  90,  99,  102,  109. 

Co-operation  in  lease  as  ratification  of 
grant  by  one  of  two  cotenants,  see  Co- 
tenancy, 21. 

Estoppel  to  deny  validity  of,  see  Estoppex, 
223. 

Presumption  of  continuance  of  terms  of 
lease,  see  Evidence,  316. 

Secondary  evidence  of,  see  Evidence,  700. 

Testimony  that  time  of  making  contract 
with  third  person  is  referred  to,  see 
Evidence,  1303. 

Admissibility  of,  in  evidence,  see  Evidence, 
790,  791. 

As  encumbrance  or  conveyance  within  stat- 
ute requiring  joinder  or  consent  of 
spouse,  see  Husband  and  Wife,  113. 

Lease  as  violation  of  statute  against  per- 
petuities, see  Perpetuities,  3-5. 

Lease  by  insane  person,  see  Pleading,  7. 

Effect  of  recording  lease,  see  Records  and 
Recording  Laws,  19. 
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8.  An  action  lies  against  one  who  re- 
fuses to  comply  with  his  contract  to  lease, 
when  completed,  a  building  which  the  oth- 
er contracting  party  agrees  to  erect  for  his 
use,  although  the  contract  is,  in  form,  a 
present  lease  of  a  building  of  indefinite 
size  without  any  mention  of  the  land  on 
which  it  is  to  stand.  Oldfield  v.  Angeles 
Brewing  &  Malting  Co.  35:  426,  113  Pac. 
630,   62   Wash.   260.  (Annotated) 

9.  If  two  descriptions  in  a  lease  are  in- 
consistent, one  describing  the  land  leased 
as  bounded  "substantially"  by  certain  named 
adjoining  lands,  and  the  other  as  being  the 
land  conveyed  in  a  previous  deed  to  the 
lessor,  which  describes  it  by  definite  lines 
and  corners,  the  latter  description  will  pi-e- 
vail.  Coffindaffer  v.  Hope  Natural  Gas  Co. 
52:  473,  81  S.  E.  966,  —  W.  Va.  — . 

10.  A  lease  of  a  dwelling  house  by  a 
street  number,  standing  upon  a  lot  upon 
the  rear  of  which  is  a  barn,  with  no  open- 
ing into  the  lot,  but  between  which  and  the 
dwelling  is  a  vacant  space  40  by  30  feet, 
carries  the  vacant  portion  of  the  lot.  Kus- 
chinsky  v.  Flanigan,  41:  430,  136  N.  W. 
362.  170  Mich.  245. 

11.  Possession  by  the  lessor  is  not  es- 
sential to  the  validity  of  a  lease,  under 
statutes  permitting  the  assignment  of 
choses  in  action  and  the  sale  of  an  interest 
in  land  which  is  in  adverse  possession  of 
another.  Beck  v.  Minnesota  &  W.  Grain  Co. 
7:  930,  107  N.  W.  1032,  131  Iowa,  62. 

12.  A  provision  in  a  lease  that,  if  the 
lessor  cannot  deliver  possession  as  contem- 
plated, delay  in  delivery  of  possession  will 
not  work  an  abridgment  of  the  term,  but 
shall  operate  to  defer  the  date  of  its  com- 
mencement does  not  change  the  character 
of  the  conveyance  from  an  executed  to  an 
executory  contract.  Johnston  v.  Corson 
Gold  Mi'n.  Co.  15:  1078,  157  Fed.  145,  84 
C.  C.  A.  593.  (Annotated) 

13.  A  provision  in  a  lease  that  the 
lessee  shall  not  be  liable  for  any  debt  of 
the  lessor  at  the  date  qf  the  contract  does 
not  include  a  liability  to  pay  for  supplies 
subsequently  delivered  to  the  lessee  under 
a  contract  assigned  by  lessor  to  lessee. 
Atlantic  &  N.  C.  R.  Co.  v.  Atlantic  &  N,  C. 
Co.  23:  223,  61  S.  E.  185,  147  N.  C.  368. 

t.  Covenants. 

1.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Remanding  suit  to  enforce  landlord's  cove- 
nant to  rebuild,  see  Appeal  and  Ebbob, 
617. 

Mutuality  of  covenant  that  lessee  shall  sell 
no  beer  save  that  manufactured  by 
lessor,  see  Conteacts,  134. 

Covenant  as  condition  precedent,  see  Cove- 
nants AND  Conditions,  12. 

Who  bound  by  covenant  in  lease,  see  Cove- 
nants AND  Conditions,  113. 

Covenant  in  lease  as  one  running  with  land, 
see  Covenants  and  Conditions,  127. 
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Measure  of  damages  for  breach,  see  Dam- 
ages, 22,  145-150,  156,  158,  159,  689, 

Injunction  against  breach,  see  Injunction, 
79. 

W^hen  limitations  begin  to  run  against  right 
of  action  on,  see  Limitation  of  Ac- 
tions, 193. 

Fact  that  lessor  is  member  of  illegal  com- 
bination to  control  sale  of  beer  as  de- 
fense to  suit  to  enforce  covenant  re- 
stricting sale  of  beer  to  particular  kind, 
see  Monopoly  and  Combinations,  52. 

In  lease  of  city  property,  see  Municipal. 
Corporations,  493-495. 

Covenant  violating  rule  against  perpetuity, 
see  Perpetuities,  4,  5;  Pleading,  242; 
Specific  Performance,  110. 

14.  An  obligation  imposed  by  a  lease 
upon  the  tenant  to  keep  all  ditches  open  and 
the  ditch  banks  clean  does  not  require  him 
to  construct  a  ditch  to  protect  his  crop* 
from  water,  the  flow  of  which  is  obstructed 
by  a  railroad  embankment.  Yazoo  &  M.  V. 
R.  Co.  V.  Sultan,  49:  760,  63  So.  672,  — 
Miss,  — , 

15.  A  restrictive  clause  in  a  lease  of  sa- 
loon premises,  providing  that  no  beer  save 
of  a  particular  manufacture  shall  be  sold 
on  the  premises,  is  not  annulled  by  the  fact 
that  such  beer  cannot  be  lawfully  obtained, 
when  such  fact  was  known  to  both  parties 
when  the  lease  was  made.  Joseph  Schlitz 
Brew.  Co.  v.  Nielsen,  8:  494,  110  N.  W.  746, 
77  Neb.  868, 

16.  The  mere  waiver  by  a  lessor  of  a 
condition  in  the  lease  against  assigning  the 
term  does  not  waive  other  conditions  gov- 
erning the  character  of  the  business  which 
may  be  carried  on  on  the  premises. 
German-American  Sav.  Bank  v.  GoUmer, 
24:  1066,  102  Pac.  932,  155  Cal.  683. 

(Annotated) 

17.  Conveyance  by  a  landlord  of  the 
leased  premises  does  not  relieve  him  from 
liability  on  a  covenant  for  renewal  con- 
tained in  the  lease.  Neal  v,  Jefl'erson,  41: 
387,   99    N,    E.    334,   212   Mass.   517. 

(Annotated^ 

18.  The  lessee  of  property  the  owner  of 
which  is  entitled  to  the  use  of  a  party 
wall  by  contributing  to  the  cost  thereof  can- 
not, under  a  covenant  for  quiet  enjoyment, 
hold  his  lessor  liable  for  the  amount  which 
he  contributes  to  the  cost  of  the  wall,  wheth- 
er before  or  after  he  takes  possession  of  the 
property,  where  the  statute  gives  one  of 
two  adjoining  owners,  without  the  consent 
of  the  other,  the  right  to  rest  a  party  wall 
on  the  premises  of  each.  Percival  v. 
Colonial  Invest.  Co.  24:  293,  115  N.  W.  941, 
140   Iowa,  275.  (Annotated) 

19.  A  property  owner  is  bound  to  re- 
spond in  damages  for  failure  to  perform 
his  agreement  with  his  tenant  to  secure  the 
extension  of  a  railroad  side  track  to  the 
leased  building,  to  furnish  it  shipping  fa- 
cilities. Cole  V,  Brown-Hurley  Hardware 
Co.   18:  1 161,  117  N.  W.  746,  139  Iowa,  487. 

20.  Acceptance  of  demised  premises  by 
the  lessee  after  the  date  on  which  the  lessor 
is  bound    to   deliver  possession   constitutes 
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no  waiver  of  the  lessee's  right  of  action  for 
the  damages  suffered  by  hira  prior  to  the 
date  of  such  acceptance.  Huntington  Easy 
Payment  Co.  v.  Parsons,  9:  1130,  57  S.  E. 
253,  62  W.  Va.  26.  (Annotated) 

21.  A  landlord  does  not  comply  with  his 
agreement  to  furnish  water  to  irrigate  the 
crops  to  be  grown  on  the  land,  from  an  arte- 
sian well  on  the  property,  by  completing 
through  a  contractor  whose  contract  ante- 
dated the  lease  a  well  sufficient  to  furnish 
the  water,  if  the  contractor,  for  the  purpose 
of  securing  his  compensation,  immediately 
caps  and  locks  the  well  so  that  to  procure 
the  water  the  tenant  would  be  compelled 
to  break  the  lock.  Smith  v.  Hicks,  19:  938, 
98  Pac.  138,  14  N.  M.  560. 

To  rebuild. 

22.  Destruction  of  a  building  by  gradual 
decay  from  natural  causes  is  not  an  act  of 
God  within  the  meaning  of  a  provision  in 
a  lease  requiring  the  landlord  to  rebuild  in 
case  the  building  is  destroyed  by  such  act. 
Kirby  v.  Wylie,  21:  129,  70  Atl.  213,  108 
Md.  501.  (Annotated) 

23.  A  covenant  by  a  landlord  to  rebuild 
in  case  of  destruction  of  the  building  by  the 
elements  or  act  of  God  does  not  require  him 
to  do  80  in  case  of  the  razing  of  the  build- 
ing by  the  public  authorities,  because  it  has 
become  unsafe  partly  by  age  and  partly  by 
alterations  made  upon  it  by  tenants.    Kirby 
V.  Wylie,  21:  129,  70  Atl.  213,  108  Md.  501. 
Hepairs    and    improvements. 
Implied  covenant  as  to,  see  infra,  43,  44. 
Landlord's  liability   for   injury   by   lack   of 

repair,  see  infra,  150-153,  164-167. 

EflFect  of  breach  of  covenant  as  to,  on  lia- 
bility for  rent,  see  infra,  189,  190. 

Reversible  error  in  excluding  evidence  as  to 
agreement  to  repair,  see  Appeal  and 
Erroe,  1257. 

Binding  effect  of  covenant  on  purchaser  of 
leased  premises,  see  Covenants  and 
Conditions,  113. 

Covenant  as  condition  precedent,  see  Cove- 
nants AND  Conditions,  12. 

Damages  for  breach  of  landlord's  covenant 
to  repair,  see  Damages,  149,  150,  154. 

Damages  for  breach  of  covenant  by  tenant 
to  repair,  see  Damages,  158. 

See  also  infra,  65,  67. 

24.  An  owner  of  property  may,  upon  de- 
mising it  to  a  tenant,  obligate  himself  to 
keep  a  portion  of  it  safe  for  the  tenant's 
use,  although  such  portion  is  included  in 
the  demise.  Miles  v.  Janvrin,  13:  378,  82 
N.  E.  708,  196  Mass.  431. 

25.  Where  a  property  owner,  upon  de- 
mising it,  undertakes  to  keep  it  safe  for  the 
tenant's  use,  no  notice  of  the  necessity  for 
repairs  need  be  given  hira  by  the  tenant. 
Miles  V.  Janvrin,  13:  378,  82  N.  E.  708,  196 
Mass.   431. 

26.  A  covenant  in  a  lease  whereby  the 
lessor  expressly  stipulates  that  he  will  not 
be  bound  to  make  repairs,  alterations,  ad- 
ditions, or  improvements  upon  the  leased 
premises,  but  agrees  that  the  lessee,  at  his 
option,  may  make  such  of  them  as  shall  bo 
necessary,  and  that  he  will  reimburse  him 
therefor  to  an  amount  named,  is  a  personal 
Digest  1-52  KB.A.CN.S.) 


obligation  on  the  part  of  the  original  les- 
sor, and  does  not  run  with  the  reversion  so 
as  to  bind  an  assignee  thereof.  Willcox  v. 
Kehoe,  4:  466,  52  S.  E.  8d(i,  124  Ga.  484. 

(Annotated) 

27.  A  covenant  by  a  lessor  to  keep  the 
outside  walls  of  the  demised  premisos  in 
repair  will  be  construed  as  a  covenant  to 
repair  on  notice,  and  there  can  be  no  breach 
of  such  a  covenant  until  the  lessor  has  no- 
tice of  want  of  repair.  Torrens  v.  Walker, 
3  B.  R.  C.  343,  [1900]  2  Ch.  166.  Also 
Reported  in  75  L.  J.  Ch.  N.  S.  645,  54  Week. 
Rep.  584,  95  L.  T.  N.  S.  409. 

28.  In  construing  a  covenant  to  repair 
demised  premises,  regard  must  be  had  to 
the  age  and  condition  of  the  buildings  to 
which  the  covenant  refers,  and  a  lessor  is 
not  bound  by  such  a  covenant  to  rebuild 
during  the  term  of  the  lease  premises  which 
have  become  worn  out  by  age,  and,  merely 
from  the  action  of  time  on  the  materials 
used,  been  reduced  to  a  state  in  which  re- 
pair is  impossible.  Torrens  v.  Walker,  3 
B.  R.  C.  343,  [1906]  2  Ch.  166.  Also  Re- 
ported in  75  L.  J.  Ch.  N.  S.  645,  54  Week. 
Rep.  584,  95  L.  T.  N.  S.  409.      (Annotated) 

29.  Liability  of  a  tenant  for  breach  of  his 
covenant  to  keep  the  premises  in  repair  is 
not  affected  by  the  fact  that  his  successor 
makes  the  necessary  repairs  feo  that  the  ac- 
tual injury  to  the  landlord  is  merely  nomi- 
nal. Appleton  V.  Marx,  16:  210,  83  N.  E. 
563,  191  N.  Y.  81. 

30.  A  partial  destruction  of  a  building  is 
within  the  operation  of  a  statute  to  the 
effect  that  no  agreement  of  the  lessee  to  re- 
pair shall  have  the  effect  of  binding  him  to 
erect  similar  buildings,  if,  without  his  fault 
or  negligence,  the  same  are  destroyed.  King 
V.  Cassell,  42:  774,  150  S.  W.  682,  150  Ky. 
537. 

31.  The  destruction  of  the  property  does 
not  render  the  landlord  liable  on  his  cove- 
nant to  repay  the  tenant  the  cost  of  repairs 
and  improvements  at  the  expiration  of  the 
original  term,  viz.,  -the  term  expiring  at  a 
date  specified,  upon  the  election  of  the 
lessee  not  to  take  a  renewal  of  the  lease, 
which  is  to  be  evidenced  by  written  notice 
given  a  certain  time  before  the  expiration 
of  the  original  term,  where  the  lease  also 
provides  that  total  destruction  of  the 
premises  shall  terminate  the  lease,  and  the 
parties  shall  be  freed  from  all  liability 
thereunder.  Pringle  v.  Wilson,  24:  1090, 
104  Pac.  316,  156  Cal.  313.         (Annotated) 

32.  The  fact  that  an  action  for  unlaw- 
ful detainer,  in  which  a  landlord  regained 
possession  of  the  leased  property  for  non- 
payment of  rent,  was  never  finally  termi- 
nated, does  not  prevent  his  taking  advan- 
tage of  the  forfeiture  and  re-entry  to  defeat 
an  action  to  compel  performance  of  his 
covenant  to  pay  for  improvements  at  the 
end  of  the  term.  Toellner  v.  McGinnis, 
24:  1082,  104  Pac.  641,  55  Wash.  430. 

33.  Covenants  in  a  lease  on  the  part 
of  the  lessee  to  pay  the  rent,  with  the  right 
of  re-entry  for  default  therein,  and  on  the 
part  of  the  lessor  to  purchase  at  a  specified 
portion   of   its   value,   at   the  expiration   of 
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the  term,  a  permanent  building  to  be  erect- 
ed on  the  property  by  the  lessee,  upon 
which  payment  title  thereto  shall  vest  in 
the  lesser,  are  dependent  so  that,  in  case 
of  forfeiture  of  the  lease  for  nonpayment 
of  the  rent,  before  the  expiration  of  the 
term,  the  lessee  cannot  compel  payment  of 
the  stipulated  sura  when  the  term  expires. 
Toellner  v.  McGinnis,  24:  1082,  104  Pac. 
641,  55  Wash.  430.  (Annotated) 

34.  A  lease  by  the  terms  of  which  the 
lessees  covenanted  to  pay  taxes  and  insur- 
ance premiums  and  to  make  certain  im- 
provements in  lieu  of  rent  will  be  construed 
to  intend  that  the  lessees  shall  pay  for  a 
plumbing  and  heating  plant  provided  for,  in 
the  covenants  of  the  lease,  among  those 
things  for  which  they  promised  to  pay  in 
lieu  of  a  fixed  rental.  American  Bonding 
Co.  v.  Pueblo  Invest.  Co.  9:  557,  150  Fed.  17, 
80  C.  C.  A.  97. 

Against  assignment. 

Forfeiture  for  breach  of  covenant  as  to,  see 

infra,  80,  82,  83. 
See  also  supra,  16. 

35.  A  covenant  in  a  lease  against  as- 
signment without  consent  of  the  lessor  is 
not  affected  by  a  subsequent  agreement  that 
the  contract  shall  inure  to  and  bind  the 
personal  representatives,  successors,  and  as- 
signs of  the  several  parties.  German-Amer- 
ican Sav.  Bank  v.  Gollmer,  24:  1066,  102 
Pac.  932,  155  Cal.  683. 

36.  A  bequest  of  a  leasehold  is  not  a 
breach  of  covenant  not  to  assign.  Squire 
v.  Learned,  11:  634,  81  N.  E.  880,  196  Mass. 
134. 

36a.  A  covenant  in  a  lease  not  to  assign 
without  the  lessor's  consent  is  violated  by 
a  reassignment  to  the  original  lessee.  Mc- 
Eacharn  v.  Colton,  2  B.  R.  C.  798,   [1902] 

A.  C.  104.  Also  Reported  in  71  L.  J.  P.  C. 
N.   S.   20.  (Annotated) 

36b.  The  assignment  by  one  co-lessee  of 
his  interest  in  the  lease  to  the  other  is  a 
breach  of  a  covenant  not  to  assign  without 
the  lessor's  consent;  even  though  by  reason 
of  privity  of  covenant,  the  assignor  remains 
liable  to  the  landlord  for  the  rent  of  the 
premises  for  the  remainder  of  the  term,  not- 
withstanding assignment.  Loveless  v.  Fitz- 
gerald, 2  B.  R.  C.  809,  42  Can,  S.  C.  254. 

( Annotated ) 

36c.  A  covenant  in  a  lease  against  as- 
signment without  the  lessor's  consent  is 
violated  by  an  assignment  by  one  co-lessee 
of  his  interest  in  the  lease  to  the  other 
equally  where  the  lease  was  originally  made 
to  several  lessees  as  where  it  was  made  to 
a  single   lessee.     Loveless  v.   Fitzgerald,  2 

B.  R.  C.  809,  42  Can.  S.  C.  254. 

37.  A  lease  which  contains  a  covenant 
forbidding  assignment  by  the  lessee,  or  the 
sale  of  the  lessee's  interest  under  execution 
or  legal  process,  is  not  forfeited  by  the  sale 
of  the  leasehold  estate  by  the  lessee's  trustee 
in  bankruptcy,  since,  the  transfer  by  opera- 
tion of  law  to  the  trustee  not  being  pro- 
hibited, a  subsequent  sale  by  him  must  have 
been  contemplated,  and  because  such  a  sale, 
if  voluntary,  is  not  a  sale  by  the  lessee,  and, 
if  involuntary,  is  not  a  sale  of  the  lessee's 
Digest   1-52  L.R.A.(N.S.) 


interest.     Gazlay  v.  Williams,  14:  1199,  147 
Fed.  678,  77  C.  C.  A.  662.  (Annotated) 


2.   Implied  covenants. 


(See   also    same   heading   in  Digest  L.R.A. 
1-70.) 


Single  action  for  damages  for  landlord's 
breach  of,  see  Action  or  Suit,  90. 

Measure  of  damages  for  breach,  see  Dam- 
ages, 145,   146. 

38.  A  lease  of  the  upper  stories  of  a 
building  is  one  of  real  estate,  which  by  stat- 
ute includes  lands,  tenements,  and  real  es- 
tate, and  all  rights  thereto  and  interests 
therein,  within  the  meaning  of  a  statute 
providing  that  no  covenant  shall  be  im- 
plied in  any  conveyance  of  real  estate.  Min- 
nis  V.  Newbro-Gailoglv  Co.  44:1110,  140  N. 
W.   980,   174  Mich.  635.  (Annotated) 

39.  The  lessor  impliedly  covenants  to  put 
the  lessee  in  possession  at  the  beginning 
of  the  term  as  against  a  prior  tenant 
wrongfully  holding  over.  Sloan  v.  Hart, 
21:  239,  63  S.  E.  1037,  150  N.  C.  269. 

(Annotated) 

40.  Ordinarily  there  is  an  implied  eove- 
n..nt  in  a  lease  that  the  demised  premises 
shall  be  open  to  entry  by  the  lessee  at  the 
time  fixed  in  the  lease  as  the  beginning  of 
the  term.  Herpolsheimer  v.  Christopher, 
9:  1127,  107  N.  W.  382,  111  N.  W.  359,  76 
Neb.  352.  (Annotated) 
As  to  condition  of  premises. 

41.  In  the  lease  of  a  building  for  mer- 
cantile purposes,  there  is  no  implied  war- 
ranty that  it  is  suitable  or  properly  adapt- 
ed for  the  uses  to  which  it  is  applied,  nor 
that  it  shall  continue  to  be  suitable  for 
the  lessee's  use  or  business,  or  safe  from 
exposure  to  danger  from  the  elements. 
Horton  v.  Early,  47:  314,  134  Pac.  436,  39 
Okla.  99. 

42.  The  mere  lease  by  the  proprietor  of 
a  hotel  for  restaurant  purposes  of  a  room 
between  the  street  and  the  rotunda  of  the 
hotel,  with  entrances  upon  both,  does  not 
include  the  right  to  have  the  entrance  into 
the  rotunda  kept  open,  although  closing  it 
will  cause  a  loss  of  patronage  to  the  restau- 
rant. Jemo  v.  Tourist  Hotel  Co.  30:  926, 
104  Pac.  820,  55  Wash.  595. 

As  to  repairs. 

43.  There  are  no  implied  coven-anta  on 
the  part  of  a  landlord  to  repair  the  prem- 
ises let,  or  to  keep  them  in  repair;  and 
therefore  the  landlord  is  not  bound  so  to 
repair  unless  he  has  expressly  covenanted 
so  to  do  in  his  lease.  Russell  v.  Little,  42: 
363,  126  Pac.  529,  22  Idaho,  429. 

44.  One  letting,  for  hotel  purposes,  cer- 
tain premises,  "including  the  waterworks 
and  connections  used  exclusively  to  supply 
it  with  water,"  is  not  bound  to  keep  the 
waterworks  in  working  order.  Smithfield 
Improv.  Co.  v.  Coley-Bardin,  36:  907,  72 
S.  E.  312,  156  N.  C.  255.  (Annotated) 


1718 


LANDLORD  AND  TENANT,  IL  c. 


c.   Terms;  holding  over;  reneivals. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Double  damages  for  wilful  holding  over  by 

tenant,  see  Damages,  733. 
Evidence  on  question  whether  tenant  of  life 

tenant  lawfully  holds  over  after  latter's 

death,  see  Evidejvce,  1996. 
Right  of  partner  to  obtain  renewal  of  lease 

in  his  own  name,  see  Forcible  Entry 

AND  Detainer,  9;  Partnership,  53. 

45.  The  fact  that  a  written  extension  of 
a  lease  was  executed  by  the  lessors  when 
insane  is  of  no  importance,  where  the  origi- 
nal lease,  executed  when  the  lessors  were 
sane,  provided  for  an  extension,  as  distin- 
guished from  a  renewal,  of  the  lease,  and 
the  lessee  holds  over,  thereby  exercising  his 
option  to  enlarge  the  term.  Quinn  v.  Vali- 
quette,  14:  962,  68  Atl.  515,  80  Vt.  434. 

(Annotated) 
From  year  to  year. 

46.  Where  landlord  and  tenant  are 
negotiating  for  a  new  lease  for  farm  land 
at  the  time  of  the  expiration  of  the  original 
lease,  and  the  tenant  remains  in  posses- 
sion pending  the  negotiations,  with  the  ex- 
press or  tacit  consent  of  the  landlord,  the 
landlord  is  estopped  from  treating  the 
tenant  as  holding  over  for  another  term 
under  the  condition  prescribed  in  tbe  origi- 
nal lease,  but  the  tenant  becomes  a  tenant 
from  year  to  year.  Turner  v.  Wilcox,  40: 
498,  121  Pac.  658,  32  Okla.  56. 

( Annotated ) 

At  xrill  or  sufferance. 

Right  of  executor  under  lease  to  begin  in 
future,  see  Executors  and  Adminis- 
trators, 56. 

See  also  infra,  182,  213,  214. 

47.  A  tenancy  at  will  or  by  sufferance 
does  not  spring  up  immediately  upon  the 
discharge  of  a  servant  who  has  occupied  a 
house  free  of  rent,  upon  the  master's  prem- 
ises, in  connection  with  his  services  and  in 
aid  of  his  performance  thereof;  since,  to 
have  that  effect,  the  subsequent  occupancy, 
if  alone  relied  on,  must  be  sufficiently  long 
to  warrant  an  inference  of  consent  to  a 
different  holding.  Mackenzie  v.  Minis,  23: 
1003,  63  S.  E.  900,  132  Ga.  323. 

48.  A  lease  of  real  property  at  a  month- 
ly rental  to  a  person,  his  heirs,  executors, 
administrators,  and  assigns,  for  the  full 
term  of  while  he  shall  wish  to  live  in  a  cer- 
tain place,  from  and  after  a  certain  date, 
vests  a  life  estate  in  the  tenant,  terminable 
only  at  his  death  or  removal  from  such 
place,  and  does  not  create  either  a  tenancy 
at  will,  at  sufferance,  or  from  month  to 
month,  Thompson  v.  Baxter,  21:  575,  119 
N.  W.  797,  107  Minn.  122.  (Annotated) 
Renetiral;    holding   over. 

Successive  actions  for  rent  where  tenant 
holds  over  several  times,  see  Action  or 
Suit,  89. 

Dismissal  of  writ  of  error  to  review  decree 
ejecting  tenant  holding  over,  see  Ap- 
peal and  Error,  394. 
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Damages  for  breach  of  covenant  for  re- 
newal, see  Damages,  22,  148,  689. 

Cloud  on  title  caused  by  extension  of  lease, 
see  Equity,  48. 

Possession  of  tenant  as  notice  to  third  par- 
ties of  right  to  renew  lease,  see  Notice, 
73. 

Sufficiency  of  allegation  that  extension  of 
lease  was  procured  by  fraud,  see  Plead- 
ing, 25. 

Pleading  as  to,  see  Pleading,  438. 

See  also  supra,  4,  17,  4.5,  46;  infra,  115, 
118-121,  125. 

49.  The  covenant  for  the  renewal  of  a 
lease  for  a  term  of  years  is  indivisible,  and 
if  the  lessee  assigns  a  part  of  the  de- 
mised premises  neither  he  nor  his  assignee 
can  enforce  the  covenant  of  renewal  as  to 
his  portion.  Alexander  Brown  Mill.  &  Elev. 
Co.  V.  Canadian  P.  R,  Co.  2  B.  R.  C.  820,  42 
Can.  S.  C.  600.  (Annotated) 

50.  The  consent  by  a  lessor  to  an  assign- 
ment of  part  of  the  leasehold  premises 
which  included  an  assignment  of  the  right 
to  the  renewal  of  the  lease  for  such  part, 
does  not  operate  as  an  agreement  tliat  the 
right  to  renew  may  be  exercised  in  respect 
to  a  part  only  of  the  demised  promises. 
Alexander  Brown  Mill.  &  Elev.  Co.  v.  Cana- 
dian P,  R.  Co.  2  B.  R.  C.  820,  42  Can.  S. 
C.  600, 

51.  A  right  to  renew  created  by  the  pro- 
visions of  a  lease,  which  is  conditioned  upon 
the  lessee's  giving  six  months'  notice  before 
the  expiration  of  the  term  of  a  desire  to 
renew,  and  upon  the  performance  of  all 
covenants  of  the  lease,  is  forfeited  by  a 
breach  of  covenant  occurring  after  such  no- 
tice had  been  given.  Loveless  v.  Fitzgerald, 
2  B.  R.  C.  809,  42  Can.  S.  C.  2.54. 

52.  A  covenant  in  a  lease  making  notice 
of  renewal  necessary,  and  another  providing 
that  renewal  must  be  "in  conformity  with 
the  foregoing  provisions,"  the  clause  just 
preceding  requiring  reincorporation  of  the 
original  covenants,  do  not,  when  added  to  a 
general  covenant  of  renewal,  entitle  the 
lessee  to  more  than  one  extension  of  the 
term.  Drake  v.  Board  of  Education,  14: 
829,  106  S.  W.  650,  208  Mo.  540. 

53.  An  agreement  for  second  renewal  of  a 
lease  will  not  be  inferred  from  a  general 
provision  for  the  insertion  in  the  first  re- 
newal of  all  the  covenants  of  the  first  lease, 
one  of  which  provides  for  renewal.  Drake 
V.  Board  of  Education,  14:  829,  106  S.  W. 
650,  208   Mo.  540.  (Annotated) 

54.  Holding  over  under  a  written  lease 
for  one  year,  with  the  option  of  renewal 
for  the  further  period  of  three  years  upon 
the  same  terms,  without  exercising  such 
option,  renders  the  lessee  a  tenant  for  an- 
other year,  at  the  option  of  tlie  landlord, 
and  liable  for  the  payment  of  rent  for  that 
period  at  the  rental  fixed  by  the  lease. 
Kuhlman  v.  Wm.  J.  Lemp  Brew.  Co.  29:174, 
126  N,  W.  1083,  87  Neb,  72.        (Annotated) 

55.  The  payment  of  a  monthly  rental 
for  urban  premises  by  a  tenant  after  hold- 
ing over  the  term  of  a  lease  for  a  year, 
in  which  lease  rent  was  reserved  by  the 
month,  implies  a  renewal  of  the  tenancy  by 
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the  montli  and  not  by  the  year,  as  the  im- 
plied renewal  for  holding  over  is  for  the 
term  by  which  the  rent  is  reserved  and  by 
which  it  is  accepted  after  the  terra  of  the 
original  lease  expires.  Kaufman  v.  Mastin, 
25:  855,  66  S.  E.  92,  66  W.  Va.  99. 

(Annotated) 

56.  A  tenancy  from  year  to  year,  and 
not  at  will  or  for  years,  is  created  by  hold- 
ing over  after  the  expiration  of  the  stated 
period  under  a  lease  of  a  parcel  of  land  as 
a  mill  site  for  a  period  of  five  years,  "to- 
gether with  the  privilege  of  renting"  it  at 
a  specified  sum  per  year  "after  the  expira- 
tion of  this  contract,  until  the  mill  is  re- 
moved." Idalia  Realty  &  Development  Co. 
V.  Norman,  34:  1069,  135  S.  W.  47,  232  Mo. 
663.  ( Annotated ) 

d.    Termination;    forfeiture, 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Abandonment  of  leased  house,  see  Bank- 
ruptcy, 163;  Proximate  Cause,  46. 

By  destruction  of  building,  see  Contracts, 
719. 

Effect  of  dissolution  of  lessee  corporation, 
see  Corporations,  390. 

Burden  of  proof  as  to  existence  of  condi- 
tions giving  tenant  right  to  terminate 
tenancy,  see  Evidence,  557. 

Sufliciency  of  evidence  to  show  abandonment 
of  lease  of  mine,  see  Evidence,  2187. 

Of  wall  space  for  sign,  revocation  of,  see 
License,  6,  13,  14. 

See  also  supra,  31;  infra,  106,  126. 

57.  The  death  of  a  life  tenant  of  real 
property  terminates  his  sublessee's  right  of 
possession.  Edghill  v.  Mankhey,  ii:  688, 
112  N.  W.  570,  79  Neb.  347. 

58.  A  lease  authorizing  the  landlord  to 
terminate  the  tenancy  in  the  event  ttiat  he 
shall  "tear  down  to  rebuild  the  building" 
does  not  authorize  a  termination  to  en- 
able a  subsequent  lessee  to  tear  down  to 
rebuild.  Nicolopole  v.  Love,  47:  949,  39 
App.  D.  C.  343.  (Annotated) 

59.  Under  the  statute  of  frauds  (Ne- 
braska Comp.  Stat.  1909,  §  5,  chap.  32),  a 
parol  lease  of  real  estate  for  three  years  is 
valid  for  one  year  only,  and  is  void  as  to 
the  remainder  of  the  term;  and  where  no 
equitable  considerations  have  intervened,  it 
may  be  terminated  by  either  party  at  the 
end  of  the  year  by  giving  notice  of  his  in- 
tention to  do  so  within  that  period.  Osgood 
V.  Shea,  42:  648,  126  N.  W.  310,  86  Neb.  729. 

(Annotated) 

Surrender  and   acceptance. 

Sufficiency  of  evidence  to  show  acceptance  of 
surrender,  see  Evidence,  2281. 

Effect  of  surrender  during  term  on  liability 
of  surety  on  tenant's  bond,  see  Princi- 
pal and  Surety,  15-18,  38. 

60.  Mere  offer  to  surrender  leased  prem- 
ises, and  tender  of  the  keys,  which  is  not 
followed  by  abandonment  of  the  property 
and  resumption  of  possession  by  the  lessor, 
or  such  a  relinquishment  of  the  property 
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by  the  lessee  as  will  justify  a  resumption 
of  possession  by  the  lessor,  does  not  ter: 
minate  the  lease  so  as  to  relieve  the  lessee 
from  liability  for  rent.  Young  v.  Berman, 
34:  977,   131   S.   W.   62,  96  Ark.  78. 

61.  Securing  the  key  to  the  back  door, 
and  entering  the  premises,  and  protecting 
the  plumbing  left  unprotected  by  the  ten- 
ant against  cold,  and  repairing  injuries  re- 
sulting therefrom,  is  not  such  an  accept- 
ance of  a  surrender  by  the  landlord  as  will 
relieve  the  tenant  from  further  liability 
for  rent,  where  he  left  without  sufficient 
notice,  and  the  landlord  expressly  notified 
him  that  he  would  be  held  for  additional 
rent  because  the  notice  was  not  sufficient. 
Smith  V.  Hunt,  35:  1132,  79  Atl.  826,  32 
R.  I.  326. 

Eviction;  quiet  enjoyment. 

Damages  for  wrongful  eviction,  see  Dam- 
ages, 151-153. 

Sufficiency  of  evidence  of  lost  profits  from 
eviction  of  tenant,  see  Evidence,  2323. 

Special  damages  for,  see  Trial,  105. 

See  also  infra,  209. 

62.  A  landlord  who  agrees  in  his  con- 
tract with  his  tenant,  during  the  continu- 
ance of  the  lease,  to  furnish  heat  for  the 
proper  heating  of  the  building  leased,  and 
fails  to  keep  his  contract,  after  having  been 
given  notice  of  the  defect  and  allowed  a 
reasonable  time  in  which  to  remedy  the 
same,  commits  acts  which  in  law  will  be 
regarded  a  constructive  eviction  of  the  ten- 
ant from  the  premises.  Russell  v.  Olson, 
37:  1217,  133  N.  W.  1030,  22  N.  D.  410. 

63.  The  act  of  the  lessor  of  a  hall  in 
locking  it  against  a  colored  dancing  club  to 
which  it  had  been  let  for  an  evening  by  his 
tenant  who  held  under  a  lease  requiring  the 
tenant  at  all  times  to  conduct  the  place  as 
a  respectable  dancing  academy  and  ball- 
room, and  not  to  tolerate  therein  improper 
or  disreputable  characters,  may  be  treated 
by  the  tenant  as  an  eviction.  Centural 
Business  College  v.  Rutherford,  27:  637,  107 
Pac.  279,  47  Colo.  277.  (Annotated) 

64.  One  who  leases  a  building  without 
any  covenant,  express  or  implied,  that  it  is 
fit  for  a  particular  use,  and  proceeds  to  use 
it  as  a  place  of  public  amusement,  is  not 
constructively  evicted  by  a  requirement  of 
the  public  officials,  under  statutory  author- 
ity, that  additional  exits  shall  be  provided, 
which  he  cannot  comply  with,  in  conse- 
quence of  which  his  license  is  revoked.  Tay- 
lor V.  Finnigan,  2:  973,  70  N.  E.  203,  189 
Mass.  568.  (Annotated) 

65.  ITie  lessor  of  offices  in  a  building  to 
one  whose  business  requires  the  visits  of  pa- 
trons, who  covenants  to  keep  the  elevators 
in  repair  and  operation,  will  be  guilty  of 
eviction  if  he  diverts  the  power  necessary 
to  operate  the  elevators  to  other  uses,  so 
that  the  elevator  service  is  rendered  de- 
fective, and  the  premises  practically  un- 
fitted for  the  transaction  of  the  business  for 
which  they  were  hired.  McCall  v.  New  York 
L.  Ins.  Co.  21:  38,  87  N.  E.  582,  201  Mass. 
223.  (Annotated) 

66.  An  assignee  of  a  lease,  in  which  there 
is  no  covenant  for  quiet,  erjjoynx^njt,  excep); 
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that  implied  in  law,  is  not  evicted  by  the 
act  of  an  adjoining  owner  erecting  a  build- 
ing on  his  lot,  and,  in  the  course  of  its  con- 
struction, closing  the  windows  in  a  party 
wall  so  as  to  cut  off  the  liglit  and  venti- 
lation formerly  enjoyed  by  the  tenant,  so  as 
to  justify  him  in  refusing  to  pay  to  his  as- 
signor the  compensation  agreed  on  for  the 
assignment  of  the  lease,  where  he  has  con- 
tinued in  possession  of  the  premises  under 
concessions  made  by  the  owner.  Holden  v. 
Tidwell,  49:  369,  133  Pac.  54,  37  Okla.  553. 

(Annotated) 

67.  A  tenant  who  has  rightfully  aban- 
doned the  premises  before  the  expiration  of 
the  term  because  of  the  landlord's  failure  to 
keep  them  in  tenan table  condition  is  not 
obliged  to  return,  even  though  the  cause  of 
eviction  is  removed.  McCall  v.  New  York  L. 
Ins.  Co.  21 :  38,  87  N.  E.  582,  201  Mass.  223. 

68.  A  tenant  of  a  dwelling  and  yard  does 
not  waive  his  right  to  insist  on  a  suspen- 
sion of  rent  on  account  of  a  partial  evic- 
tion consisting  of  using  the  yard  to  store 
materials  while  remodeling  a  building  on 
the  rear  of  the  lot,  and  permitting  tenants 
of  such  building  to  pass  over  the  yard  after 
the  alteration  is  completed,  by  remaining 
in  possession  of  the  dwelling  and  paying 
rent  for  a  time.  Kuschinsky  v.  Flanigan, 
41:  430,  136  N.  W.  362,  170  Mich.  245, 

?)!.'  (Annotated) 

69.  Liability  for  rent  for  property  leased 
for  saloon  purposes  is  not  affected  by  the 
fact  that  after  execution  of  the  lease  a 
change  in  the  law  prevented  a  renewal  of 
the  license,  so  that  the  property  can  no 
longer  be  devoted  to  the  business  of  selling 
intoxicating  liquors;  at  least  where  the 
parties  also  contemplated  that  the  busi- 
ness would  include  the  sale  of  cigars  and 
soft  drinks.  Hecht  v.  Acme  Coal  Co.  34: 
773,  113  Pac.  788,  117  Pac.  132,  19  Wyo.  18. 

(Annotated) 

70.  The  enactment  during  the  term  of  a 
lease  of  a  hotel  including  a  barroom,  of  a 
law  prohibiting  the  sale  of  intoxicating  li- 
quors, does  not  entitle  the  lessee,  in  the 
absence  of  a  provision  therefor  in  the  con- 
tract, to  a  reduction  or  proportional  abate- 
ment of  the  agreed  rental,  since  the  lessee 
is  not  deprived  of  the  beneficial  use  of  the 
premises,  as  he  can  still  use  them  for  other 
purposes  not  prohibited  by  law  or  the  con- 
tract. Lawrence  v.  White,  19:  966,  63  S.  E. 
631,   131   Ga.   840. 

71.  The  enactment  during  the  term  of  a 
lease,  the  declared  purpose  of  which  was  for 
the  operation  upon  the  leased  premises  of 
"a  general  retail  liquor  business,"  of  a  law 
prohibiting  the  sale  of  intoxicating  liquors, 
does  not  absolve  the  lessee,  in  the  absence  of 
a  provision  therefor  in  the  contract,  from 
paying  the  agreed  rent  accruing  after  the 
enactment  of  such  law.  J.  J.  Goodrum  To- 
bacco Co.  v.  Potts-Thompson  Liquor  Co.  26: 
498,  66  S.  E.  1081,  133  Ga.  776. 

72.  The  adoption  of  a  prohibition  law 
terminates  a  lease  of  a  barroom  and  fix- 
tures for  occupation  as  a  bar,  and  not  oth- 
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erwise.     Greil  Bros.  Co.  v.  Mabson,  43:664, 
60  So.  876,  179  Ala.  444.  (Annotated) 

73.  A  lease  for  years  of  property  to  be 
used  for  the  sale  of  intoxicating  liquor  is 
terminated  by  the  adoption,  during  the  term, 
of  a  law  making  the  sale  of  liquor  illegal. 
Heart  v.  East  Tennessee  Brewing  Co.  19: 
964,  113  S.  W.  364,  121  Tenn.  69. 

(Annotated) 

74.  A  lease  of  property  permitting  its 
use  for  saloon  business  in  accordance  with 
law  is  not  nullified  by  the  adoption  of  a 
statute  forbidding  further  sales  of  liquor 
in  the  locality.  Hay  ton  v.  Seattle  Brewing 
&  M.  Co.  37:432,  119  Pac.  739,  66  Wash. 
248. 

75.  A  lease  of  property  solely  for  sa- 
loon purposes  is  not  terminated  by  the 
taking  effect  during  the  term  of  a  pro- 
hibitory liquor  law,  where,  by  construction 
of  the  parties,  the  right  was  conferred  up- 
on the  lessee  of  selling  upon  the  property 
nonintoxicating  beverages  and  tobacco,  so 
that  the  right  of  the  lessee  was  not  totally 
destroyed.  O'Byrne  v.  Heulev,  23:  498,  50 
So.  83,  161  Ala.  620.  '  (Annotated) 
Forfeiture. 

Re-entry  after  forfeiture,  see  infra,   III.  e. 
Rent  paid  in  advance  as  asset  of  trustee  in 

bankruptcy  of  lessee,  see  Bankruptcy, 

27. 
Of    mining    lease,    see    Injunction,    201; 

Mines,  II.  b,  4,  b. 
Sufficiency  of  draft  as  tender  for  rent,  see 

Tender,   13. 
See  also  supra,  32,  33,  37;  infra,  86. 

76.  Mere  nonpayment  of  the  rent  reserved 
will  not  forfeit  a  leasehold  where  the 
lease  imports  that  it  is  to  be  void  only  on 
re-entry.  Crean  v.  McMahon,  14:  798,  68 
Atl.  265,   106  Md.  507. 

77.  The  continued  leniency  for  several 
years  of  a  landlord  in  not  insisting  upon 
prompt  payment  of  rent  when  due  does  not 
constitute  a  waiver  of  a  statutory  right  to 
enforce  a  forfeiture  of  the  lease  for  non- 
payment of  rent, — at  least  when  it  does  not 
appear  that  by  such  leniency  the  tenant  has 
been  put  in  any  worse  position  than  he 
would  have  been  in  had  strict  performance 
on  his  part  been  enforced.  O'Connor  v, 
Timm&rmann,  24:  1063,  123  N.  W.  443,  85 
Neb.    422.  (Annotated) 

78.  The  acceptance  by  a  landlord  of  a 
part  of  rents  long  in  arrears  does  not 
constitute  a  waiver  of  a  statutory  right  to 
enforce  a  forfeiture  of  the .  lease  for  non- 
payment of  rent.  O'Connor  v.  Timmer- 
mann,  24:  1063,  123  N.  W.  443,  85  Neb.  422. 

79.  A  landlord  who  attempts  to  enforce 
his  lien  for  past  due  rent,  notwithstanding 
he  knows  that  the  lessee's  property  has 
gone  into  the  hands  of  a  receiver,  who  is  at- 
tempting to  realize  something  for  the  es- 
tate by  disposing  of  an  option  to  purchase 
contained  in  the  lease,  waives  his  right  to 
forfeit  the  lease  and  the  accompanying  op- 
tion for  the  nonpayment  of  rent  or  posses- 
sion of  the  property  by  the  receiver.  Blank 
v.  Independent  Ice  Co.  43:  115,  133  N.  W. 
344,  153  Iowa,  241. 
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80.  The  court  may  direct  a  receiver  of 
property  of  a  tenant,  who  has  taken  pos- 
session of  the  leasehold,  which  gives  the 
tenant  an  option  to  purchase  the  property, 
to  sell  the  option  for  the  benefit  of  the  es- 
tate, although  the  lease  forbids  an  assign- 
ment of  the  leasehold  under  penalty  of  for- 
feiture. Blank  v.  Independent  Ice  Co.  43: 
115,  133  N.  W.  344,  153  Iowa,  241. 

(Annotated) 

81.  A  provision  in  a  lease  of  certain 
premises  "for  creamery  purposes,"  that,  if 
the  lessee  shall  cease  to  use  them  for  such 
purposes,  the  lease  "shall  be  canceled  and 
annulled  at  once  by  said  lessor,"  is  not  a 
special  limitation  upon  the  term,  but  a  con- 
dition subsequent,  vesting  in  the  lessor  the 
right  to  terminate  the  lease  upon  the  hap- 
pening of  the  specified  contingency  at  his 
option,  but  not  requiring  him  to  do  so,  so 
as  to  prevent  the  recovery  of  rent  after  the 
happening  of  the  contingency.  Hanley  Falls 
Creamery  Co.  v.  Milton  Dairy  Co.  52:  718, 
148  N.  W.  46,  126  Minn.  226.     (Annotated) 

82.  Mere  notice  to  a  landlord  of  the  fact 
that  his  corporation  tenant  has  consoli- 
dated with  another  corporation,  and  that 
the  consolidated  institution  will  continue 
business  on  the  leased  premises  and  claims 
to  be  the  successor  of  the  lessee,  is  not 
notice  that  there  has  been  an  assignment  of 
the  lease  so  as  to  entitle  him  to  forfeit  it 
under  a  condition  therein  against  an  as- 
signment, where  the  premises  might  have 
been  sublet  for  the  purposes  of  the  business 
transacted  upon  them.  German-American 
Sav.  Bank  v.  GoUmer,  24:  1066,  102  Pac. 
932,  155  Cal.  683. 

83.  The  mere  fact  that  the  rent  for 
leased  premises  is  paid  by  a  corporation 
claiming  to  be  the  successor  of  the  corpo- 
ration lessee,  by  consolidation  of  it  with 
another,  is  not  notice  to  the  lessor  that 
there  has  been  an  assignment  of  the  lease 
so  as  to  justify  him  in  declaring  a  forfeiture 
under  a  covenant  against  assignment  if 
the  lessor  has  no  notice  of  an  assignment. 
German-American  Sav.  Bank  v.  Gollmer, 
24:  1066,  102  Pac.  932,  155  Cal.  683. 

e.  Assignment;  suhletting. 

(See   also   same   heading   in  Digest  L.R.A. 
1-10.) 

Assignment. 

Covenant  against,  see  supra,  35-37. 
Forfeiture  of  lease  because  of,  see  supra,  80, 

82,  83. 
Liability  of  assignor  for  rent,  see  infra,  195. 
Liability    of   assignee    for    rent,    see   infra, 

196-198. 
Dispossession  of  assignee,  see  infra,  204. 
Re-entry  bv  landlord  because  of,  see  infra, 

215,  216. 
Enforcement   of   landlord's   consent   to,   see 

Contracts,  137. 
Parol  assignment,  see  Contracts,  326. 
Estoppel  to  question,  see  Estoppel,  109. 
Jjevy  on  leasehold  estate  as,  see  Levy  and 

Seizure,  7. 
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J  Injunction  against  breach  of  covenant  not 
I  to  assign,  see  Injunction,  79. 

[  Possession   of   assignees,   as  notice   to   pur- 
chasers, see  Notice,  74. 
See  also  supra,  26,  49,  50,  66;   infra,  92; 
Contracts,   137;    Estoppel,   109. 

84.  Tlie  rights  of  a  lessee  of  saloon  prem- 
ises who  remains  in  possession  after  the 
lessor  has  declared  a  forfeiture  for  the  vio- 
lation of  a  restrictive  clause  in  the  lease 
providing  that  no  beer  save  of  a  particular 
manufacture  shall  be  sold  on  the  premises, 
are  measured  by  the  lease;  and  such  re- 
strictive clause  is  enforceable  against  him. 
Joseph  Schlitz  Brew.  Co.  v.  Nielsen,  8:  494, 
110  N.  W.  746,  77  Neb.  868. 

85.  The  assent  of  the  lessor  to  an  as- 
signment of  the  lease  is  not  necessary  in 
the  absence  of  any  provision  in  the  lease 
forbidding  such  assignment.  Cupples  v. 
Level,  23:  519,  103  Pac.  430,  54  Wash.  299. 

86.  An  assignment  of  a  lease  without 
the  consent  of  the  lessor,  contrary  to  its 
provisions,  is  not  void,  but  merely  affords 
ground  for  forfeiture.  J.  S.  Potts  Drug 
Co.  V.  Benedict,  25:  609,  104  Pac.  432,  156 
Cal.   322. 

87.  A  lessor  who,  with  knowledge  of  a 
breach  by  the  lessee  of  the  restriction 
against  assignment  of  the  lease,  permits  the 
assignee  to  remain  in  possession  of  the 
premises  and  accepts  subsequently  accruing 
rents  from  him,  thereby  waives  the  breach. 
Kanawha-Gauley  Coal  &  Coke  Co.  v.  Sharp, 
52:  s68,  80  S.  E.  781,  73  W.  Va.  427. 

88.  The  nonassent  of  a  lessor  to  an 
assignment  of  the  lease  will  not  defeat  the 
title  of  a  purchaser  of  the  growing  crop 
from  the  assignee  as  against  an  execution 
creditor  of  the  tenants,  assignor  and  as- 
signee, if,  at  the  time  the  question  is  tried, 
the  crop  has  been  harvested  and  marketed. 
Cupples  v.  Level,  23:  519,  103  Pac.  430, 
54  Wash.  299. 

89.  An  assignment  of  all  the  rights  and 
privileges  of  the  lessor  under  and  by  vir- 
tue of  the  lease,  carries  the  right  to  enforce 
a  stranger's  guaranty  of  performance  of 
the  covenants  and  conditions  of  the  lease, 
including  that  relating  to  payment  of  rent. 
Hecht  v.  Acme  Coal  Co.  34:  773,  113  Pac. 
788,  117  Pac.  132,  19  Wyo.  18. 

90.  An  assignment  of  a  leasehold  by  the 
words  "do  by  these  presents,  sell,  convey, 
assign,  transfer,  and  set  over"  the  lease  to 
the  assignee,  passes  a  present  interest,  al- 
though possession  is  not  to  be  given  until 
a  later  date,  so  that  the  obligation  to  pay 
the  price  is  not  destroyed  by  destruction  of 
the  property  before  the  time  for  such  de- 
livery arrives,  where  there  are  no  other 
features  of  the  transaction  indicating  a  dif- 
ferent intention.  J.  S.  Potts  Drug  Co.  v. 
Benedict,  25:  609,  104  Pac.  432,  156  Cal. 
322. 

91.  Although  delivery  of  possession  of  a 
leasehold  is  a  condition  precedent  to  the 
payment  of  the  consideration  for  the  as- 
signment, complete  destruction  of  the  prop- 
erty will  relieve  the  assignor  of  his  duty 
to  deliver,  without  affecting  the  duty  to 
pay  the  consideration  if  the  title  had  passed 

.ill 
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to  the   assignee.     J.   S.   Potts   Drug   Co.   v. 

Benedict,    25:  609,    104    Pac.    432,    156    Cal. 

322. 

Sublease. 

See  also  infra,  98,  99. 

92.  An  agreement  made  with  the  writ- 
ten consent  of  the  owner,  whereby  a  lessee 
grants  or  transfers  the  whole  term  for 
which  the  premises  were  leased,  leaving  no 
reversionary  interest  in  himself,  to  one  who 
agrees  to  comply  in  all  respects  with  the 
terms  of  the  original  lease,  and  pay  monthly 
rentals  as  originally  agreed  to  be  paid  by 
the  lessee,  direct  to  the  owner,  and  the  ad- 
ditional consideration  for  the  transfer,  of 
monthly  payments  to  the  original  lessee, 
constitutes  an  assignment,  and  not  a  sub- 
lease. Holden  v.  Tidwell,  49:  369,  133  Pac. 
54,  37  Okla.  553. 

93.  A  tenant  need  not  be  in  possession 
in  order  to  sublet.  Beck  v.  Minnesota  &  W. 
Grain  Co.  7:  930,  107  N.  W.  1032,  131  Iowa, 
62. 

94.  A  decree  canceling  a  lease,  made  by 
consent  of  the  lessee's  administrator  and 
representatives  of  the  lessor,  in  proceedings 
to  which  the  sublessee  is  not  a  party,  will 
not  afTect  his  rights  under  the  sublease. 
Mitchell  V.  Young,  7:  221,  97  S.  W.  454,  80 
Ark.   441.  (Annotated) 

95.  One  who  attempts  to  place  upon  the 
wall  of  a  leased  building,  under  an  agree- 
ment with  the  tenant,  which  confers  no 
rights  against  the  landlord,  an  advertising 
sign,  is  liable  to  the  landlord  tor  the  injury 
thereby  caused.  Louisville  Gunning  System 
V.  Parks,  13:  587,  104  S.  W.  331,  126  Ky. 
532. 

96.  A  tenant  from  month  to  month  can 
confer  no  rights  by  a  lease  of  the  wall  of 
the  building  for  advertising  purposes  as 
against  the  landlord,  under  a  statute  pro- 
viding that  every  assignment  or  transfer  of 
his  interest  in  the  premises,  or  any  portion 
thereof,  by  a  tenant  having  a  term  of  less 
than  two  years,  shall  operate  a  forfeiture  to 
the  landlord.  Louisville  Gunning  System  v. 
Parks,  13:  587,  104  S.  W.  331,  126  Ky.  532. 

(Annotated) 

HI.    Rights   and   liahilities   of  parties. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Single  action  against  landlord  for  injury 
resulting  from  wrongful  levy  and  ejec- 
tion, see  Action  or  Suit,  120. 

Assumpsit  against  tenant  by  landlord  to 
recover  taxes  paid  by  latter,  see  As- 
sumpsit, 33.' 

Bond  of  tenant,  see  Bonds,  6;  Principal 
AND  Surety,  6,  15-19,  38. 

Action  to  quiet  title  by  lessee  against  lessor, 
see  Cloud  on  Title,  15. 

Making  landlord  liable  for  water  and  light 
furnished  tenant,  see  Constitutional 
Law,  390;  Municipal  Corporations, 
30. 
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Consideration  for  landlord's  promise  to  pay 
tenant  for  betterments,  see  Contracts, 
85,  80. 

Construction  of  lessee's  agreement  to  pay 
cost  of  conveyance  to  him,  see  Con- 
tracts, 379. 

Agreement  of  landlord  to  secure  extension  of 
railroad  track,  to  furnish  building  with 
shipping  facilities,  see  Contracts,  514. 

Right  of  lessee  to  recover  from  landlord 
amount  of  illegal  rent  note,  paid  to 
bona  fide  holder  thereof,  see  Contracts, 
575. 

Remedy  under  ultra  mres  lease,  see  Corpo- 
rations, 90. 

Right  of  minority  stockholders  to  account- 
ing by  lessee  of  property,  see  Corpora- 
tions, 273. 

Custom  of  lessor  to  retain  control  of  outside 
portions  of  property,  see  Custom,  4. 

Duty  of  lessee  to.  dig  ditch  to  protect  crops 
from  back  water,  see  Damages,  19. 

Damages  for  breach  of  lessor's  contract,  see 
Damages,  20-22,  144-154;  Evidence, 
2008. 

Damages  for  breach  of  lessee's  contract,  see 
Damages,  155-161. 

Loss  of  rent  as  element  of  damages  for 
breach  of  contract  to  supply  furnish- 
ings for  leasehold,  see  Dam.vges,  164. 

Damages  for  rendering  rented  land  unfit  for 
cultivation,  see  Damages,  461. 

Liability  of  landlord  whose  property  is  used 
by  lessee  as  house  of  prostitution,  see 
Disorderly  Houses,  2. 

Tenant's  right  to  light  and  air,  see  Dam- 
AGi:s,  39;   Easements,  44-47. 

Effect,  on  lessor,  of  agreement  of  tenant  to 
pay  for  easement,  see  Easements,  67. 

Right  of  lessee  of  oil  and  gas  privilege  to 
maintain  ejectment,  see  Ejectment,  12. 

Right  of  tenant  who  has  acquired  tax  deed 
irregularly  issued  to  compensation  for 
improvements  when  dispossessed  by 
landlord,  see  Ejectment,  27. 

Rights  of,  on  condemnation,  see  Eminent 
Domain,  249,  250. 

Rights,  as  against  heirs,  under  timber  lease 
executed  by  ancestor,  see  Equity,  132, 
133. 

Estoppel  of  landlord  to  complain  of  unlaw- 
ful lease  by  tenant  of  roof  for  adver- 
tising purposes,   see  Estoppel,  50. 

Estoppel  of  wife  of  tenant,  see  Estoppel, 
66,  67. 

Estoppel  of  lessee  of  farm  to  complain  of 
rifle  range  near  by,  see  Estoppel,  92. 

Estoppel  to  dispute  landlord's  title,  see 
Estoppel,  243-250. 

Estoppel  to  deny  validity  of  lease,  see  Es- 
toppel, 223. 

Right  of  landlord  to  claim  property  levied 
on  as  that  of  lessee  who  was  in  posses- 
sion, see  Estoppel,  49,  51. 

Binding  effect  on  tenant  after  securing  land- 
lord's title,  of  previous  acknowledg- 
ment that  use  of  right  of  way  was  per- 
missive, see  Estoppel,  107. 

Presumption  of  grant  to  extinguish  land- 
lord's  title,  see  Evidence,  626. 
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Memorandum  by  landlord  of  unpaid  bills 
of  tenant  as  evidence,  see  Evidence, 
841,  846. 

Wrongful  arrest  of  tenant  by  landlord's 
agent,  see  Evidence,  1427. 

Admissibility  of  tenant's  acts  or  declara- 
tions against  landlord,  see  Evidence, 
1434. 

Evidence  on  question  of  liability  of  landlord 
for  lumber  used  by  tenant  in  improv- 
ing property,  see  Evidence,  1847,  1994. 

Admissibility  of  evidence  as  to  generally, 
see  Evidence,  19] 6. 

Rights  of  executor  under  lease  to  begin  in 
futuro,  see  Executors  and  Adminis- 
trators, 56. 

Liability  of  landlord  for  arrest  of  tenant 
by  employee,  see  False  Imprisonment, 
20. 

Liability  of  tenant  to  garnishment,  see  Gar- 
nishment, 11. 

Right  of  tenant  to  recover  for  injury 
through  change  of  street  grade,  see 
Highways,  137. 

Rights  of  infant,  lessee  on  disaffirmance  of 
lease,  see  Infants,  81. 

Injunction  to  restrain  sale  of  beer  by 
lessee,  see  Injunction,  61. 

Injunction  against  ejection  of  tenant  or  de- 
struction of  building,  see  Injunction, 
86. 

Conclusiveness  of  judgment  as  to,  see  Judg- 
ment, 212,  237. 

Liability  of  landlord  levying  upon  tenant's 
goods,  see  Levy  and  Seizure,  31,  32. 

Revocation  by  lessee  of  license,  see  License, 
5,  14. 

Right,  as  between  life  tenant  and  remain- 
derman from  lease  of  property,  see 
Lite  Tenants,  6. 

Running  of  limitations  against  right  of  re- 
versioner in  long-time  lease  to  bring 
action  for  waste,  see  Limitation  of 
Actions,  196. 

Mechanics'  liens  under  contract  with  lessee, 
see  Mechanics'  Liens,  12,  13,  30. 

Under  oil  or  gas  lease,  see  Mines,  II   b,  4. 

Tenant's  unlawful  permission  to  take  coal 
from  beneath  land,  see  Mines,  38. 

Rights  of  lessee  of  mortgaged  property  as 
against  mortgagee,   see   Mortgage,   22. 

Priority  as  between  mortgage  and  landlord's 
lien  for  advances  toward  making  crop, 
see  Mortgage,  44. 

Lessee's  right  to  enjoin  maintenance  of 
nuisance,  see  Nuisances,  154. 

Tenant's  right  of  action  on  contract  with 
landlord,  see  Parties,  82. 

Joinder  of  landlord  in  action  by  tenant, 
see  Parties,  147. 

Rights  of  employees  securing  lease  of  prop- 
erty where  employer's  business  is  car- 
ried on,  see  Principal  and  Agent,  101, 
102. 

Liability  for  leased  railroad,  see  Railroads, 
8-13. 

Question  for  jury  as  to  need  of  supplies  to 
make  crop,  see  Trial,  215. 

Right  of  landlord  to  maintain  trover  for 
conversion,  see  Trover,  6,  44. 

Liability  of  landlord  for  conversion  by 
agent,  see  Trover,  41. 
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What    constitutes    waste    by    tenant,    see 

Waste,  1. 
Shutting    off    water    from    entire    building 

because    one    tenant   fails   to    pay,    see 

Waters,  431. 

97.  The  lessee  of  a  room  in  a  building 
is  not  entitled  to  remove  a  "for  rent"  sign 
placed  on  the  outside  of  the  window  afLer 
he  has  given  notice  of  intention  to  quit, 
but  before  the  expiration  of  the  term  for 
which  he  had  paid  rent, — at  least  where  he 
violated  his  contract  by  failing  to  give  the 
notice  the  specified  time  before  the  date 
fixed  for  leaving.  Whipple  v.  Gorsuch,  lo: 
1133,  101  S.  W.  735,  82  Ark.  252. 

98.  A  sublessee  of  a  life  tenant  is  en- 
titled to  re-enter  the  premises,  after  the 
death  of  the  life  tenant  and  the  consequent 
termination  of  the  lease,  to  cultivate,  har- 
vest, and  remove  crops  sown  before  the  life 
tenant's  death.  Edghill  v.  Mankhey,  11: 
688,  112  N.  W.  570,  79  Neb.  347. 

(Annotated) 

99.  A  privilege  to  the  lessee  of  the  lower 
floors  of  a  building  for  business  purposes, 
to  place  signs  on  top  of  the  building  during 
the  existence  of  a  lease,  does  not  give  him 
a  right  to  lease  space  on  the  roof  to  stran- 
gers for  advertising  purposes.  Forbes  v. 
Gorman,  25:  318,  123  N.  W.  1089,  159  Mich. 
291. 

100.  The  lessee  of  a  storeroom,  unless 
restrained  by  the  terms  of  his  lease,  has 
the  exclusive  right  to  the  use  of  the  out- 
side walls  of  that  portion  of  the  building 
covered  by  his  lease,  for  advertising  signs, 
to  the  exclusion  of  a  lessee  of  another  part 
of  the  same  building,  but  he  has  no  right 
to  occupy  with  such  signs,  or  for  any  pur- 
pose, the  outside  wall  not  inclosing  his 
part  of  the  leased  premises.  Salinger  v. 
North  American  Woolen  Mills,  39:  350,  73 
S.  E.  312,  70  W.  Va.  151.         (Annotated) 

101.  The  knowledge  of  a  landlord,  or  of 
one  of  his  tenants,  and  his  or  their  acqui- 
escence in  the  use  by  another  tenant,  with- 
out consideration,  of  the  outside  walls  of 
a  portion  of  the  liuilding  not  inclosing  the 
part  occupied  by  or  leased  to  him,  but 
leased  to  and  occupied  by  another  tenant, 
amounts  simply  to  a  license,  revocable  at 
pleasure  by  the  licensor,  whether  such  li- 
censor be  the  landlord  or  a  tenant.  Sal- 
inger V.  North  American  Woolen  Mills,  39: 
350,  73  S.  E.  312,  70  W.  Va.  151. 

102.  The  owner  of  the  reversion  of  a  lease- 
hold renewable  forever,  the  rent  reserved 
by  which  is  redeemable  by  the  lessee,  can- 
not, while  out  of  possession,  and  before 
default  under  the  lease,  authorize  the  erec- 
tion of  a  telephone  pole  upon  the  property 
against  the  consent  of  the  lessee.  Mary-' 
land  Teleph.  &  Teleg.  Co.  v.  Ruth,  14:  427, 
68  Atl.  358,  106  Md.  644, 

103.  One  who  lets  land  to  another  vfhct 
is  to  erect  thereon  a  boarding  house  and 
saloon,  with  the  understanding  that,  upon 
the  adoption  of  a  prohibitory  law,  the  les- 
sor will  pay  the  lessee  the  cost  of  the  build- 
ings, cannot  defeat  a  recovery  by  refusing 
to  take  possession  when  the  law  is  adopted 
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and  the  property  surrendered  to  him. 
United  States  Brewing  Co.  v.  Dolese  & 
Shepard  Co.  47:  898,  102  N,  E.  753,  259 
111.  274. 

104.  The  lessee  of  a  barn  is  not  bound 
to  reimburse  the  lessor  for  its  destruction 
by  public  authorities  because,  without 
knowledge  of  the  nature  of  the  disease  he 
places  a  horse  in  it  which  is  afflicted  with 
glanders.  Farrar  v.  Andrew  Peterson  & 
Go.  44:  1092,  130  Pac.  753,  133  Pac.  594,  72 
Wash.  482. 

105.  That  a  property  owner  took  steps  to 
ahore  up  his  building  when  excavation  was 
begun  along  a  part  of  it  does  not  render 
him  liable,  as  a  volunteer,  for  injury  to  his 
tenant's  property  by  the  fall  of  another 
part,  if  he  did  nothing  with  respect  to  it 
King  V.  Cassell,  42:  774,  150  S.  VV.  682,  150 
Ky.  537. 

106.  A  landlord  does  not,  by  electing  to 
terminate  the  lease  because  of  default  in 
payment  of  rent,  waive  his  right  to  retain 
a  deposit  made  by  the  tenant  as  liquidated 
damages  for  any  loss  or  damage  which  the 
landlord  may  sustain  by  reason  of  any  vio- 
lation of  the  contract  by  the  tenant.  Bar- 
rett V.  Monro,  40:  763,  124  Pac.  369,  69 
Wash,  229. 

"Waste. 

Damages  for,  see  Damages,  464. 

Injunction  to  restrain,  see  Injunction,  198. 

107.  A  tenant  for  years  is  guilty  of  waste 
who  drills  holes  into  a  brick  wall,  and 
drives  wooden  pegs  therein  for  the  purpose 
of  attaching  a  sign,  when  such  use  would 
cause  the  brick  in  that  part  of  the  wall  to 
become  loose  or  misplaced.  Hayman  v. 
Rownd,  45:  623,  118  N.  W.  328,  82  iSfeb.  598. 
TTaxes. 

In  case  of  lease  by  municipality,  see  Mu- 
nicipal Corporations,  493-495. 

Duty  of  one  of  several  joint  contingent 
remaindermen  in  possession  as  lessee 
of  holder  of  fee  to  pay  taxes,  see  Co- 
tenancy, 13. 

Who  must  pay  taxes  on  improvements  re- 
movable by  tenant  at  end  of  term,  see 
Taxes,  257. 

Constructive  trust  for  landlord  in  case  of 
purchase  by  tenant  at  tax  sale,  see 
Trusts,  50. 

108.  A  lease  of  land  to  one  as  long  as  be, 
his  heirs,  or  assigns  shall  pay  a  stipulated 
annual  ground  rent  to  the  lessor  or  his  heirs 
or  assigns,  and  shall  comply  with  the  cove- 
nants therein  named,  creates  a  base  or  de- 
terminable fee,  so  tliat  the  property  should 
be  taxed  to  the  lessee  as  owner.  Penick  v. 
Atkinson,  46:  284,  77  S.  E.  1055,  139  Ga. 
649.  (Annotated) 

109.  A  tenant  is  not  taxable  for  a  cold- 
storage  plant  erected  by  him  in  the  leased 
building,  extending  from  basement  to  the 
fifth  story  above,  involving  substitution  of 
floors,  and  constructed  so  as  to  form  part 
of  the  building,  if  tliere  is  no  provision 
in  the  lease  giving  him  the  right  to  remove 
it,  and  it  cannot  be  removed  without  caus- 
ing injury  to  the  estate  and  destruction  of 
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the  plant  itself  as  such.     John  P.  Squire  & 

Co.  V.  Portland,  30:  576,  76  Atl.  679,  106  Mo. 

234.  (Annotated) 

As  to  repairs. 

As  to  covenant  to  repair,  see  supra,  24-31. 

Implied  covenant  for,  see  supra,  43,  44. 

Landlord's  liability  for  injury  by  lack  of 
repairs,  see  infra,  150-153,   164-167. 

Effect  of  breach  of  covenant  as  to,  on  lia- 
bility for  rent,  see  infra,  180,   100. 

Reversible  error  in  excluding  evidence  as  to 
agreement  to  repair,  see  Appeal  and 
Error,   1257. 

Oral  agreement  by  lessor  to  alter  building, 
see  CoiiTRACTS,  269. 

Covenant  as  condition  precedent,  see  Cove- 
nants AND  Conditions,  12. 

Damages  for  breach  of  covenant,  see  Dam- 
ages, 149,  150,  154,  158. 

Liability  of  estate  of  insane  person  for 
promise  of  guardian  to  repair  rented 
premises,  see  Incompetent  Persons, 
31. 

Mechanics'  lien  for  repair,  see  Mechanics' 
Liens,  13. 

Ratification  by  landlord  of  agent's  acts  as 
to  repairs,  see  Principal  and  Agent, 
94. 

110.  A  landlord's  promise  to  repair,  made 
after  the  execution  of  the  lease,  which  is 
verbal,  gratuitous,  and  without  considera- 
tion, cannot  form  the  basis  of  a  cause  of  ac- 
tion for  its  breach.  Glenn  v.  Hill,  16:  699, 
109  S.  W.  27,  210  Mo.  291. 

111.  A  lessee  cannot  make  repairs  at 
the  expense  of  the  lessor  unless  there  is 
a  special  agreement  between  them  that  he 
may  do  so.  American  Bonding  Co.  v.  Pueb- 
lo Invest.  Co.  9:  557,  150  Fed.  17,  80  C.  C. 
A.  97. 

h.   As  to   flxttires  and  pvopevty   on 
premises. 

(See  also  satne  heading  in  Digest  L.R.A. 
1-70.) 

Liability  of  tenant  to  taxation  for  fixtures 
erected  by  him,  see  supra,  109. 

Time  for  action  to  compel  performance  of 
landlord's  agreement  to  purchase  im- 
provements, see  Limitation  of  Ac- 
tions, 193. 

Tenant's  breach  of  covenant  not  to  remove 
straw,  see  Damages,  159. 

Presumption  that  improvements  placed 
upon  premises  by  tenant  were  removed 
at  expiration  of  lease,  see  Evidence, 
646. 

Evidence  as  to  tenant's  right  to  improve- 
ments, see  Evidence,  867,  939,  1247, 
1995. 

Lessor  as  necessary  party  in  proceeding  to 
enforce  mechanics'  lien  on  leasehold, 
see  Mechanics'  Liens,  91. 

Right  of  lessee  in  oil  and  gas  lease  to  re- 
move fixtures,  see  Mines,  55. 

Action  by  landlord  for  injury  to  property 
from  nuisance,  see  Nuisances,  68,  69. 

Necessity  of  making  landlord  a  party  in 
action  to  compel  tenant  to  remove  spite 
fence,  see  Parties,  190. 
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Denying  tenant  right  to  water  until  ar- 
rearages of  rents  against  property  are 
paid,  see  Waters,  425. 

112.  The  recognition,  by  a  devisee  of  real 
estate,  of  a  lease  which  testator  had  given 
upon  the  property,  includes  a  recognition  of 
rights  which  the  tenant  had  under  the  orig- 
inal lease,  including  a  parol  right  to  remove 
improvements  which  he  had  placed  on  the 
property.  Searle  v.  Roman  Catholic  Bish- 
op,  25:992,   89   N.   E.   809,   203   Mass.   493. 

113.  Wiring,  conduits,  and  switch  boards 
fastened  to  the  walls  of  a  leased  building  by 
a  tenant,  to  enable  him  to  light  and  operate 
machinery  placed  in  the  building  by  him 
for  the  conduct  of  his  business,  are  not 
within  the  meaning  of  a  clause  in  the  lease 
requiring  "alterations,  improvements,  and 
additions"  to  be  left  on  the  premises  at  the 
expiration  of  the  lease.  Lindsav  Bros.  v. 
Curtis  Pub.  Co.  42:  546,  84  Atl.  783,  236  Pa. 
229.  (Annotated) 
Fixtures. 

As  to  what  are  fixtures  as  between  landlord 
and  tenant,  see  Fixtures,  IV. 

Machinery  placed  in  building  by  tenant  aa 
a  fixture  subject  to  mechanic's  lien,  see 
Fixtures,  12,   13. 

Question  for  jury  as  to  whether  trade  fix- 
tures are  removable,  see  Trial,  261. 

114.  A  tenant  of  the  land,  although  he 
may  have  placed  such  fixtures  thereon  while 
he  was  the  former  owner  of  the  premises, 
has  no  right  to  remove  them.  Brigham  v. 
Overstreet,  10:  452,  57  S.  E.  484,  128  Ga. 
447. 

115.  A  tenant  who  has  placed  trade  fix- 
tures on  the  leased  premises  loses  his  riglit 
to  remove  them  by  entering  into  a  new 
lease  which  contains  no  recognition  of  his 
title  thereto,  but  which  binds  him  to  sur- 
render the  premises  in  as  good  state  and 
condition  as  reasonable  use  and  wear  will 
permit.  Wadman  v,  Burke,  i:  1192,  81  Pac. 
1012,   147   Cal.   351.  (Annotated) 

116.  A  tenant,  in  the  absence  of  any 
understanding  to  the  contrary,  may  remove 
domestic  fixtures  attaclied  to  the  ceiling 
or  walls  of  the  house,  at  his  own  expense, 
and  consisting  of  an  electric  chandelier,  an- 
nunciator, and  like  devices,  at  any  time  dur- 
ing his  term,  and  even  thereafter  if  he  is 
deprived  of  tlie  opportunity  by  a  wrongful 
retaking  possession  of  the  premises  by  the 
landlord.  Raymond  v.  Strickland,  3:  69,  52 
S.  E.  619,  124  Ga.  504.  (Annotated) 

117.  The  execution  of  a  new  lease,  in 
which  the  tenant  does  not  expressly  reserve 
fixtures  or  improvements  erected  by  him  un- 
der a  preceding  lease,  does  not  deprive  him 
of  the  right  to  remove  them.  Ogden  v.  Gar- 
rison, 17:  1135,  117  N.  W.  714,  82  Neb.  302. 

118.  A  tenant  does  not  lose  the  right  to 
remove  trade  fixtures  which  can  be  removed 
without  the  least  injury  to  the  freehold,  by 
renewing  his  lease,  and  entering  upon  a  new 
term  thereunder,  without  reserving  the  right 
to  remove  the  fixtures.  Thomas  v.  Gayle, 
28:  767,  120  S.  W.  290,  134  Ky.  330. 

119.  A  tenant  in  possession,  owning  and 
having  the  right  to  remove  fixtures  placed 
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on  the  premises  at  his  own  expense  and  for 
his  personal  convenience,  does  not,  by  ac- 
cepting a  new  lease  wherein  he  covenants 
to  keep  the  buildings  and  improvements  in 
repair,  thereby  waive  his  ownership  and 
right  to  remove  such  fixtures  during  the 
term  of  the  new  lease.  Sassen  v.  Haegle, 
52:  II 76,  147  N.  W.  445,  125  Minn.  441. 

120.  Failure  to  reserve  right  to  remove 
fixtures  when  renewing  a  lease  does  not 
work  an  abandonment  of  them  to  the  land- 
lord. Ray  V.  Young,  46:947,  142  N.  W.  393, 
160  Iowa,  613. 

121.  A  holding  over  by  a  tenant  after  the 
expiration  of  the  term,  under  a  parol  agree- 
ment that  he  may  occupy  on  the  same  con- 
ditions and  terms  as  the  old  lease  until 
other  arrangements  can  be  made,  is  not 
within  the  rule  that  the  right  to  remove 
fixtures  is  lost  by  taking  a  new  kase  with- 
out reserving  the  right  of  removal.  Miller 
V.  Johnson,  48:  294,  134  Pac.  1017,  43  Utah, 
468.  (Annotated) 

122.  The  right  of  a  lessee  of  a  life  tenant 
to  remove  his  trade  fixtures  from  a  lease- 
hold does  not  terminate  instantly  upon  the 
death  of  the  life  tenant,  but  he  has  a  rea- 
sonable time  to  effect  the  removal  after  that 
event.  Ray  v.  Young,  46:  947,  142  N.  W. 
393,  160  Iowa,  613. 

123.  Delay  of  a  tenant  to  remove  the  fix- 
tures after  termination  of  the  lease  does  not 
become  unreasonable  while  negotiations  for 
the  renewal  of  the  lease  are  pending.  Ray 
V.  Young,  46:  947,  142  N.  W.  393,  160  Iowa, 
613. 

124.  To  entitle  a  tenant  to  the  value  of 
trade  fixtures  attached  by  him  to  property 
subsequently  taken  for  public  use  by  right 
of  eminent  domain,  as  against  his  landlord, 
it  is  not  necessary  that  the  fixtures  shall 
be  capable  of  being  removed  without  injury 
to  them,  it  being  sufficient  that  they  can 
be  removed  without  substantial  injury  to 
the  freehold.  Re  Improvement  of  Water 
Front,  18:  423,  84  N.  E.  1105,  192  N.  Y.  295. 

(Annotated) 
Bnildings. 

Covenant  as  to,  see  supra,  33. 
Remedy   under   ultra   vires   lease,   see   CoB- 

PORATIONS,    90. 

Parol  evidence  that  building  erected  by  ten- 
ant was  to  belong  to  him,  see  Evidence,. 
939. 

125.  The  omission  from  a  renewal  lease  of 
a  provision  reserving  title  to  a  building 
erected  upon  the  premises  by  the  lessee  for 
purposes  other  than  trade  destroys  his  right 
thereto;  and  an  agreement  entered  into  at 
the  expiration  of  the  term,  extending  for 
a  short  period  the  time  within  which  the 
lessor  should  exercise  the  option  to  grant 
a  further  lease  or  purchase  the  building  as 
provided  by  the  lease,  is  immaterial.  Precht 
V.  Howard,  9:  483,  79  N.  E.  847,  187  N.  Y. 
136. 

Crops. 

Right  to  crops  on  re-entry,  see  infra,  213^ 
216. 

Conversion  by  tenant  of  entire  crop  as  lar- 
ceny, see  Larceny,  5. 
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Necessity  of  joining  tenant  in  action  by 
landlord  for  injury  to  crop,  see  Par- 
ties, 148. 

126.  A  tenant  is  entitled  to  a  reasonable 
time  after  the  expiration  of  his  lease  to 
gather  crops  which  had  matured  and  were 
ready  to  harvest  at  that  time.  Opperman 
V.  Littlejohn,  35:  707,  54  So.  77,  98  Miss. 
636.  (Annotated) 
Mannre. 

Damages  for  wrongful  removal  of,  see  Dam- 
ages, 160. 

127.  A  tenant  of  land  has  no  right  to 
remove  from  the  premises  manure  produced 
in  the  usual  course  of  husbandry  upon  the 
farm  during  his  tenancy.  Brigham  v.  Over- 
street,  10:  452,  57  S.  E.  484,  128  Ga.  447. 

c.  Liability  of  landlord  for  defective  or 
dangerous  premises. 

1.  To  third  persons  generally. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Landlord's  duty  as  to  elevator,  see  Eleva- 
tors, 5,  9. 

Presumption  of  tenant's  knowledge  of  ab- 
sence of  fire  escape,  see  Evidence,  190. 

Evidence  as  to  landlord's  liability,  see  Evi- 
dence, 790,  1870. 

Liability  of  landlord  for  injury  resulting 
from  fire  set  by  tenant,  see  Fires,  10. 

Liability  for  injury  by  defect  in  highway, 
see  Evidence,  1869,  1870,  2019;  High- 
ways, IV.  b,  3,  b. 

Liability  for  Injury  caused  by  negligence  of 
independent  contractor,  see  Master 
AND  Servant,  1011. 

Effect  of  fact  that  gate  tender  was  hired 
and  paid  by  lessee  of  railroad,  on  lia- 
p  bility  of  lessor  for  his  negligence,  see 
Master  and  Servant,  32. 

Liability  of  town  for  condition  of  ap- 
proaches to  property  leased  by  it,  see 
Municipal  Corporations,   337. 

Imputing  negligence  of  tenant  to  landlord, 
see  Negligence,  272,  273. 

J.28.  A  property  owner  is  not  liable  for 
injuries  to  adjoining  property  by  a  de- 
fective condition  of  a  water  spout,  which 
originates  while  his  property  is  in  posses- 
sion of  a  tenant,  unless  he  has  agreed  to 
make  repairs.  Mylander  v.  Beimschla, 
5:  316,  62  Atl.  1038,  102  Md.  689. 

(Annotated) 

129.  The  owner  of  property,  who  looks 
after  the  conductor  pipes  and  pays  the  bills 
for  repairing  and  cleaning  them,  and  not 
his  tenant,  may  be  found  responsible  for 
their  creating  a  dangerous  accumulation  of 
ice  in  an  adjoining  way,  to  the  injury  of  a 
passerby.  Cavanagh  v.  Block,  6:  310,  77  N. 
E.  1027,  192  Mass.  63. 

130.  One  who,  in  constructing  an  oSice 
building,  postpones  the  construction  of 
stairs  intended  to  lead  from  the  ground  floor 
to  the  basement,  but  securely  locks  the  door 
and  keeps  the  key  in  his  own  possession,  is 
not  answerable  for  injury  to  one  entering 
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the  building  on  business  with  a  tenant,  who 
falls  into  the  basement  through  the  door, 
which  had  been  temporarily  unfastened  by 
a  plumber  who  procured  the  key  from  the 
owner's  clerk  without  the  owner's  knowledga 
or  consent,  to  do  some  work  in  the  basement 
for  one  of  the  tenants.  Manning  v.  Sher- 
man, 46:  126,  86  Atl.  245,  110  Me.  332. 

131.  A  property  owner  who  maintains 
along  the  rear  of  several  tenements  a  com- 
mon passage  for  the  use  of  tenants  and 
their  guests,  from  which  access  may  be  liad 
to  doors  into  the  tenements  and  stairways 
leading  to  the  basement,  which  are  leased 
to,  and  pass  into  the  control  of,  the  ten- 
ants, is  not  liable  for  injury  to  one  who,  in 
going  to  the  tenant's  door  on  business,  falls 
down  the  unguarded  stairway  to  the  base- 
ment, if  there  is  a  barrier  between  the  pass- 
ageway and  the  stairway  so  that,  in  order 
to  gain  access  to  the  latter  a  passerby  would 
have  to  turn  out  of  the  passageway  onto 
the  leased  property.  Bender  v.  Weber,  46: 
121,  157  S.  W.  570,  250  Mo.  551. 

132.  One  who  comes  upon  premises  to  de- 
liver firewood  to  a  tenant  is  there  by  im- 
plied invitation  and  entitled  to  the  pro- 
tection due  an  invitee.  Patten  v.  Bartlett, 
49:  1 120,  89  Atl.  375,  111  Me.  409. 

133.  One  who,  after  excavating  a  cesspool 
on  his  premises,  lets  them  to  a  tenant  with 
the  promise  that  he  will  cover  the  excava- 
tion and  render  it  safe,  is  liable  for  injury 
to  a  person  coming  upon  the  premises  on 
business  with  the  tenant,  by  falling  into 
the  pool  after  it  has  become  filled  with 
water,  frozen  over,  and  covered  with  snow 
so  as  to  constitute  a  nuisance.  Patten  v. 
Bartlett,  49:  1120,  89  Atl.  375,  111  Me.  409, 
To   subtenant. 

134.  The  owner  of  a  building  leased  for  a 
boarding  house,  without  covenant  to  repair, 
who  undertakes  to  put  new  furnaces  in  the 
building,  and  removes  the  old  ones,  is  not, 
merely  because  he  fails  to  put  in  the  new 
ones  in  time  to  protect  occupants  of  rooms 
from  inclement  weather,  liable  to  them  for 
injuries  caused  by  the  cold.  Glenn  v.  Hill, 
16:  699,  109  S.  W.  27,  210  Mo.  291. 

For  nuisances. 

Question  for  jury  as  to  knowledge  of  nui- 
sance, see  Trial,  296. 

Correctness  of  instructions  as  to  nuisance, 
see  Trial,  989. 

135.  Where  a  nuisance  dangerous  to  life 
is  created  by  the  owner  on  his  premises,  or 
through  his  gross  negligence  is  suffered  to 
remain  there,  he  cannot,  by  leasing  the 
property  to  another,  avoid  his  own  liabil- 
ity to  any  person  who  is  rightfully  upon 
the  premises,  and  who,  without  fault,  is 
injured  by  reason  of  such  nuisance;  and 
this  liability  extends  to  a  servant  of  the 
tenant,  notwithstanding  the  tenant,  by 
reason  of  his  own  fault  or  neglect  or  knowl- 
edge  of  the  danger,  could  not  have  main- 
tained an  action  against  the  owner  for  any 
injurv  suffered  bv  himself.  Bailev  v.  Kelly, 
39:  378,  122  Pac'  1027,  86  Kan.  911. 

136.  A  property  owner  who  creates  and 
maintains  a  nuisance  on  his  property  con- 
sisting of  the  turning  of   sewage  onto  the 
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soil  in  such  manner  that  it  finds  its  way 
onto  adjoining  property,  and  lets  the  prem- 
ises in  that  condition,  is  liable  for  the  in- 
jury thereby  caused  to  the  adjoining  prop- 
erty owner.  Miller  v.  Fisher,  50:  295,  73 
Atl.  891,   111  Md.  91.  (Annotated) 

137.  A  property  owner  who  undertakes  to 
repair  a  drain  leading  sewage  from  the 
house  to  the  gutter  is  liable,  although  the 
premises  are  in  possession  of  a  tenant,  for 
defective  work  which  results  in  the  sewage 
finding  its  way  onto  neigli boring  property 
to  its  injury.  Miller  v.  Fisher,  50:  295,  73 
Atl.  891,  111  Md.  91. 

2.  To  tenant  and  his  family. 

a.   Injuries  to  person. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Prejudicial  error  in  instruction  in  action 
for  injury  to  tenant,  see  Appeal  and 
Error,   13S4. 

For  lack  of  fire  escapes,  see  Buildixgs,  39- 
46. 

Presumption  of  tenant's  knowledge  of  ab- 
sence of  fire  escape,  see  Evidence,  190. 

Injury  to  tenant  of  building  which  con- 
tractor has  contracted  with  landlord  to 
underpin  during  excavation  on  adjoin- 
ing lot,  see  Evidence,  2111;  Master 
AND  Servant,  1062,   1063. 

Admissibility  of  declarations  of  landlord's 
agent,  see  Evidence,  1416. 

Sufficiency  of  evidence  to  establish  land- 
lord's negligence,   see  Evidence,  2110. 

Liability  for  injury  to  prospective  tenant 
by  dangerous  condition  of  premises, 
see  Negligence,  91. 

Injury  to  tenant  falling  into  excavation 
made  by  licensee,  see  Negligence,  245. 

Right  of  wife  of  tenant  to  maintain  action 
against  landlord  for  injury,  see  Par- 
ties, 12. 

Negligence  of  landlord  as  proximate  cause 
of  injury  to  servant,  see  Proximate 
Cause,    149. 

Absence  of  fire  escape  as  proximate  cause 
of  injury,  see  Proximate  Cause,  28. 

Question  for  jury  as  to  tenant's  knowledge 
of  absence  of  fire  escapes,  see  Trial, 
297. 

See  also  supra,  129. 

138.  The  foundations  and  walls  of  a 
building  the  diff'erent  floors  of  which  are 
leased  to  different  tenants  cannot  be  re- 
garded as  within  the  possession  of  the 
landlord,  within  the  rule  that  he  is  liable 
for  injuries  to  the  tenants  through  defects 
in  portions  of  the  building  remaining  with- 
in his  control.  Miles  v.  Tracey,  4:  1142, 
89  S.  W.  1128,  28  Ky.  L.  Rep.  621. 

(Annotated) 

139.  A  landlord  who  lets  out  portions  of 
a  building  to  several  tenants,   retaining  in 
his  own  possession  or  control   the  passage-  i 
ways  and  stairways  for  the  common  use  of  I 
the   tenants   and   those   having   occasion    to  | 
visit  them,  is  under    the    responsibility    of 
Digest  1-52  I<.R.A.(N.S.) 


a  general  owner  of  land  who  holds  out  an 
invitation  to  enter  upon  and  use  his  prop- 
eiLy,  and  is  bound  to  see  that  reasonable 
care  is  exercised  to  have  the  passageways 
and  stairways  reasonably  fit  and  safe  for 
such  use.  Siggins  v.  McGill  (N.  J.  Err.  & 
App.)  3:  316,  62  Atl.  411,  72  N.  J.  L.  263. 

(Annotated) 

140.  The  mere  fact  that  a  property  owner 
retains  control  of  the  roof  and  gutter  of 
a  building  leased  by  him  does  not  render 
him  liable  for  injury  to  the  tenant  through 
their  defective  condition,  if  they  remain  in 
as  good  condition  as  when  let.  Shute  v. 
Bills,  7:  965,  78    N.  E.  96,  191  Mass.  433. 

141.  The  placing  of  an  ordinary  mat  on  a 
narrow  landing  before  the  outer  door  of  a 
tenement  house,  in  a  common  passageway 
which  is  not  to  be  lighted  during  the  niglit, 
without  warning  to  the  tenants,  is  not  neg- 
ligence which  will  render  the  landlord  li- 
able to  a  tenant  falling  over  it.  McGowan 
V.  Monahan,  17:  928,  85  N.  E.  105,  199  Mass. 
296. 

142.  The  injection  of  a  poisonous  gas  by 
the  landlord  into  a  leased  room  at  a  time 
when  he  knows  that  the  tenant  is  present 
therein  renders  him  liable  for  the  result- 
ing injury  to  the  tenant,  whether  it  was 
done  to  drive  the  tenant  out,  or  merely  to 
disinfect  the  premises.  Saros  v.  Avenue 
Theater  Co.  42:  392,  137  N.  W.  559,  172  Mich. 
238.  (Annotated) 

143.  One  leasing  property  upon  which  is 
an  uncovered  cellar  way  cannot  hold  the 
landlord  responsible  for  personal  injuries 
therefrom,  although  the  landlord  promised 
to  place  a  cover  over  it,  since,  notwith- 
standing failure  to  comply  with  the  prom- 
ise, he  has  no  right  to  expose  himself  to 
risk  of  injury  from  the  defect.  Reams  v. 
Taylor,  8:  436,  87  Pac.  1089,  31  Utah,  288. 

144.  A  landlord  who  rents  property  upon 
which  has  existed  a  contagious  disease,  with- 
out informing  the  tenant  of  that  fact,  is  not 
liable  for  injury  through  a  member  of  the 
tenant's  family  contracting  the  disease, 
where  he  employed  an  experienced  physi- 
cian, and  a  trained,  experienced,  and  compe- 
tent nurse  to  disinfect  the  property  before 
leasing  it.  Finney  v.  Steele,  6:  977,  41  So. 
976,  148  Ala.  197.  (Annotated) 
Due  to  hidden  defects. 

Pleading    in    action    against    landlord,    see 
PLBiADING,    44. 

145.  A  statement  by  a  property  owner  to 
a  prospective  tenant  that  he  has  fixed  the 
house  all  right,  that  it  is  fit  for  anybody 
to  live  in,  does  not  constitute  an  express 
warranty  that  there  are  no  latent  defects 
which  may  cause  injury  to  the  tenant. 
Walsh  V.  Schmidt,  34:  798,  92  N.  E.  496, 
206  Mass.  405. 

146.  A  landlord  is  not  liable  for  injury 
to  his  tenant  through  a  decayed  condition 
of  the  piazza  floor,  if  he  made  no  warranty 
as  to  the  condition  of  the  premises,  and 
did  not  know  of  their  unsafe  condition  and 
conceal  the  defect  from  the  tenant.  Walsh 
V.  Schmidt,  34:  798,  92  N.  E.  496,  206  Mass. 
405.  (Annotated) 

147.  The  owner  of  property  is  not  liable 
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for  injury  to  his  tenant  due  to  a  hidden 
defect  in  a  gutter  on  the  property,  unless 
he  knew  or  ought  to  have  known  of  the 
defect.  Shute  v.  Bills,  7:  965,  78  N.  E.  96, 
191  Mass.  433. 

148.  The  failure  of  a  property  owner  to 
disclose  to  a  tenant  the  existence  of  an  un- 
insulated electric  light  switch,  of  the  danger 
of  which  the  owner  has  knowledge,  but 
which  was  not  known  to  or  discoverable  by 
the  tenant  by  a  reasonably  careful  examina- 
tion of  the  property,  is  culpable  negligence 
which  will  render  him  liable  for  injury  to 
the  tenant  through  accidental  contact  with 
the  SAvitch.  Howard  v,  Washington  Water 
Power  Co.  52:  578,  134  Pac.  927,  75  Wash. 
255. 

149.  A  landlord  is  not  liable  for  the  death 
of  the  tenant's  child  which  fell  through  the 
cover  of  a  vault  on  the  premises,  because 
its  hinges  had  rusted  and  its  supports  de- 
cayed, where  the  defect  was  not  discover- 
able by  ordinary  observation,  and  the  land- 
lord is  not  shown  to  have  had  actual 
knowledge  of  it  or  to  have  made  such  an 
investigation  of  the  property  as  must  have 
disclosed  its  existence.  Clark  v.  Sharps,  41: 
47,  83  Atl.  1090,  76  N.  H.  446. 

Dne  to  failure  to  repair. 
Covenant   as   to   repairs   and   condition    of 
premises,  see  supra,  24-31. 

150.  A  property  owner  is  not  liable  in 
tort  for  injury  to  a  tenant  through  an  ob- 
vious defect  in  the  premi«ris,  existing  when 
the  lease  was  executed,  although  he  under- 
takes to  repair.  Miles  v.  Janvrin,  13:378, 
82  N.  E.  708,  196  Mass.  431. 

151.  To  charge  a  landlord  in  tort  for  in- 
jury to  the  tenant  through  breach  of  con- 
tract to  repair,  he  must  be  shown  to  have 
undertaken  to  maintain  the  premises  in  a 
safe  condition  for  the  tena tit's  use.  Miles 
V.  Janvrin,  13:  378,  82  N.  E.  708.  196  Mass. 
431. 

152.  An  action  in  tort  will  not  lie  against 
a  landlord  in  favor  of  a  tenant  who  receives 
a  personal  injury  because  the  landlord  fails 
to  comply  with  his  contract  to  make  re- 
pairs. Dustin  V.  Curtis,  11:  504,  67  Atl. 
220,  74  N.  H.  266.  (Annotated) 

153.  A  covenant  to  repair  in  a  lease  does 
not  render  the  landlord  liable  in  tort  for 
injuries  to  the  tenant,  his  family,  servants, 
or  guests,  caused  by  defects  in  the  premises, 
unless  they  existed  at  the  time  of  the  lease, 
were  known  to  the  landlord,  and  concealed 
from  the  tenant.  Anderson  v.  Robinson, 
47:  330,  62  So.  512,  182  Ala.  615. 
Failure  to  light  passageway  or  stair- 
way. 

154.  The  lessee  of  a  room  in  a  tenement 
building  cannot  complain  that  the  common 
passageways  are  not  lighted  in  the  night- 
time in  the  absence  of  any  agreement  on  the 
part  of  the  landlord  to  light  them.  Mc- 
Gowan  v.  Monahan,  17:  928,  85  N.  E.  105, 
199  Mass.  296. 

155.  The  owner  of  a  building  who  sepa- 
rately lets  difF  rent  floors  thereof  to  diflFer- 
ent  tenants,  the  staircase  through  which 
accesj  t )  them  is  obtained  not  being  let  but 
remaining  in  the  lessor's  legal  possession,  is. 
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in  the  absence  of  a  contract  expressly  made 
or  resulting  by  necessary  implication,  under 
no  obligation,  either  to  the  tenant  himself 
or  to  one  visiting  the  building  on  business 
with  tile  tenant,  to  keep  such  stairways 
lighted.  Huggett  v.  Miers,  1  B.  R.  C.  97, 
[1908]  2  K.  B.  278.  Also  Reported  in  77 
L.  J.  K.  B.  N.  S.  710,  99  L.  T.  N.  S.  326,  24 
Times  L.  R.  582,  52  Sol.  Jo.  481. 

( Annotated ) 

156.  No  implication  of  assumption  of  any 
obligation  by  the  common  landlord  to  light 
the  staircase  can  be  made  where  it  appears 
that  each  tenant  lighted  his  own  landing 
with  gas  from  his  meter  and  turned  out  his 
light  on  leaving  for  the  night.  Huggett  v. 
Miers,  1  B.  R.  C.  97,  [1908]  2  K.  B.  278. 
Also  Reported  in  77  L.  J.  K.  B.  N.  S.  710, 
99  L.  T.  N.  S.  326,  24  Times  L.  R.  582,  52 
Sol.  Jo.  481. 

b.   Injury  to  property. 

(See   also   same   heading   in   Digest   L.R.A. 
1-70.) 

Whether    action    by    tenant    for    injury    to 

goods  is  one  on  contract  or  in  tort,  see 

Action  oe  Suit,  82. 
Measure  of  damages  for  loss  of,  or  injury 

to,    tenant's    property,    see    Damages, 

446,  676. 
Parol  evidence  as  to  agreed  mode  of  heating 

premises,  see  Evidence,  905. 

157.  A  landlord  is  not  liable  to  his  ten- 
ant for  injuries  to  the  property  without 
fault  or  negligence  on  his  part,  by  the  con- 
struction of  a  railroad  tunnel  in  the  vi- 
cinity. Farnandis  v.  Great  Northern  R. 
Co.  5:  1086,  84  Pac.  18,  41  Wash.  486. 

158.  The  duty  of  the  owner  of  an  office 
building  to  keep  in  proper  condition  the 
coiiiiiion  portions  retni"(»(i  in  liis  ]>os-i<>ssion 
does  not  extend  to  keeping  outer  doors  un- 
locked on  Sunday  to  enable  tenants  to  re- 
move large  pieces  of  furniture  in  case  of 
fire.  Whitcomb  v.  Mason,  4:  565,  62  Atl. 
749,  102  Md.  275.  (Annotated) 

159.  A  property  owner  who,  after  leasing 
the  property,  enters  into  a  party-wall  agree- 
ment with  the  adjoining  owner,  by  which 
the  latter  is  authorized  to  reconstruct  the 
wall  on  the  boundary  line,  is  liable  to  his 
tenant  in  toit  for  injury  to  his  property 
by  the  fall  of  the  wall,  due  to  excavations 
under  it  in  the  performance  of  the  work, 
where,  from  the  condition  of  tKe  prem- 
ises, he  must  have  known  that  the  per- 
formance of  the  work  would  greatly  en- 
danger the  tenant's  property.  Di  Palma  v. 
Weinman,  24:  423,  103  Pac.  782,  15  N.  M. 
68.  (Annotated) 

160.  The  rule  making  it  the  duty  of  a 
property  owner  to  keep  it  in  such  condition 
that  it  will  not  cause  injury  to  the  public 
does  not  apply  to  render  him  liable  for  in- 
jury to  his  tenant's  property  by  the  fall 
of  the  building  due  to  a  stranger's  excavat- 
ing on  the  adjoining  property.  King  v. 
Cassell,  42:  774,  150  S.  W.  682,  150  Ky.  537. 

161.  A  property  owner  who  lets  the  differ- 
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ent  floors  to  different  tenants  is  not  under 
an  obligation  to  keep  the  foundations  of 
the  building  in  a  safe  condition  which  will 
render  him  liable  for  injury  to  the  property 
of  a  tenant  through  the  fall  of  a  wall  due 
to  excavation  by  a  stranger  on  adjoining 
property.  King  v.  Cassell,  42:  774,  150  S. 
W.   682,   150   Ky.   537.  (Annotated) 

162.  A  landlord's  promise  in  no  way  acted 
upon,  to  keep  the  wall  of  the  building  safe 
while  excavation  is  going  on  on  adjoining 
property,  does  not  render  him  liable  for  in- 
jury to  the  tenant's  property  because  of  his 
failure  to  do  so.  King  v.  Cassell,  42:  774, 
150  S.  W.  682,  150  Ky.  537. 

163.  A  landlord  cannot  escape  liability 
for  injury  to  the  floors  and  wall  of  the 
leased  building,  which  the  lessee  is  compelled 
to  repair,  because  the  cost  of  the  repairs 
cannot  be  stated  with  exactness,  if  it  can 
be  reasonably  estimated  from  known  and 
approved  data.  Jemo  v.  Tourist  Hotel  Co. 
30:  926,  104  Pac.  820,  55  Wash.  595. 
Failure    to    repair    or    negligence    in 

tirorking  repairs. 
Whether    action    by    tenant    for    injury   to 

goods  is  one  on  contract  or  in  tort,  see 

Action  or  Suit,  82. 
Damages  for  injury  resulting  from  breach 

of   covenant   to    repair,    see   Damages, 

149. 

164.  The  owner  of  an  apartment  building 
who  heats  the  separate  apartments  with 
steam  svipplied  from  a  central  plant  is 
bound  to  keep  the  heating  apparatus  in  re- 
pair. O'Hanlon  v.  Grubb,  37:  1213,  38  App. 
D.  C.  251. 

105.  A  tenant  of  an  apartment  is  not 
guilty  of  contributory  negligence  which  will 
prevent  his  holding  the  owner  of  the  build- 
ing liable  for  injury  to  his  furniture 
through  a  defect  in  the  steam-heating  ap- 
paratus, in  failing  to  have  a  small  leak  re- 
paired upon  discovering  it,  or  to  turn  off 
the  steam  when  temporarily  leaving  the 
apartment,  where  it  was  the  duty  of  the 
owner  to  have  the  repairs  made,  and  there 
was  nothing  to  charge  him  with  notice  that 
the  defective  place  was  likely  to  give  way 
and  flood  the  apartment  Avith  water  and 
steam.  O'Hanlon  v.  Grubb,  37:  1213,  38 
App.  D.  C.  251. 

166.  A  lessor  who,  in  the  absence  of  a 
stipulation  to  repair,  nevertheless,  at  the 
request  of  the  lessee,  gratuitously  au- 
thorizes repairs  to  be  made  upon  the  leased 
premises,  but  does  so  in  such  a  negligent 
and  unskilful  manner  that  damages  there- 
from result  to  the  tenant,  is  liable  to  the 
latter  for  such  loss  and  damage.  Horton 
V.  Early,  47:  314,  134  Pac.  436,  39  Okla.  99. 

167.  A  tenant  whose  goods  are  injured  by 
reason  of  water  leaking  through  a  defective 
roof  which  the  landlord  had  agreed  and  at- 
tempted to  repair  is  not  precluded  frora  re- 
covering the  damages  sustained,  because  he 
neither  made  the  repairs  himself  nor  re- 
moved his  goods,  where  he  made  all  reason- 
able efforts  to  protect  his  property.  Mil- 
ler V.  Sullivan,  16:  737,  94  Pac.  266,  77  Kan. 
252.  (Annotated) 
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Acts  or  negligence  of  other  tenants. 

168.  Acts  of  a  lessee  may  be  found  to  be 
within  his  rights  under  the  lease  where 
they  are  a  usual  and  necessary  incident  of 
the  business  for  which  the  building  is  let, 
and  the  owner,  after  complaint  by  other 
tenants,  asserts  that  they  do  not  interfere 
with  such  tenants,  and  takes  no  steps  to 
prohibit  them.  Wade  v.  Herndl,  5:  855,  107 
N.  W.  4,  127  Wis.  544. 

169.  A  provision  in  a  lease  exempting 
the  landlord  from  liability  for  injury 
caused  by  acts  or  negligence  of  cotenants 
does  not  apply  to  acts  authorized  or  com- 
mitted under  authority  of  the  lessor. 
Wade  V.  Herndl,  5:  855,  107  N.  W.  4,  127 
Wis.  544. 

170.  The  lessor  of  a  room  in  a  building 
is  liable  to  the  lessee  for  injury  to  his  prop- 
erty from  vibration  caused  by  the  usual 
and  necessary  method  of  conducting  an  au- 
tomobile business  for  which  he  subse- 
quently leases  other  portions  of  the  build- 
ing. Wade  v.  Herndl,  3:  855,  107  N.  W.  4, 
127    Wis.    544.  (Annotated) 

171.  The  owner  of  a  building,  who  lets 
the  different  floors  to  different  tenants,  re- 
taining no  control  over  them  and  requiring 
the  tenant  of  the  upper  floor  to  keep  it  in 
repair,  is  not  liable  to  the  tenant  of  the 
lower  floor  for  injuries  to  his  stock  from 
water  from  a  closet  which  overflows  be- 
cause of  the  tenant's  failure  to  maintain  it 
in  repair,  or  his  negligent  use  of  it.  Lebens- 
burger  v.  Scofield,  12:  1025,  155  Fed.  85,  86 
C.   C.  A.   105.  (Annotated) 

172.  A  remainderman  who  has  received 
a  conveyance  of  the  life  estate  as  security 
for  a  liability  which  he  has  incurred  on  be- 
half of  the  life  tenant  is  not  liable  as  own- 
er of  the  premises  for  injury  to  property  of 
a  tenant  of  the  lower  floor  through  failure 
to  make  repairs  on  the  upper  floor.  Lebens- 
burger  v.  Scofield,  12:  1025,  155  Fed.  85,  86 
C.  C.  A.  105. 

3.  To  guests  or  hoarders  of  tenant, 

(See   also   same   heading   in   Digest  L.R.A. 
1-10.) 

See  also  supra,  153. 

173.  The  lessor  of  a  hotel,  who  is  to  re- 
ceive a  share  of  the  gross  receipts  as  rental, 
is  not  liable  to  a  guest  of  the  hotel  who 
leaves  the  building  at  midnight  for  a  pur- 
pose of  his  own,  and,  in  wandering  about 
in  the  darkness,  falls  over  a  wall  and  is 
injured.  Watson  v.  Manitou  &  P.  P.  R.  Co. 
17:  916,  92  Pac.  17,  41  Colo.  138. 

174.  A  landlord  who  covenants  to  repair 
is  charged  with  notice  of  defects  existing 
at  the  time  of  the  letting  of  which  he  did 
not  know,  but  which  a  reasonable  inspec- 
tion on  his  part  would  have  disclosed,  so  as 
to  render  him  liable  in  tort  to  a  guest  of 
the  tenant  for  injuries  caused  by  such  de- 
fect, if  it  was  unknown  to  the  tenant  and  is 
so  obscure  that  he  was  not  chargeable  with 
notice  of  it.  Mesher  v.  Osborne,  48:  917, 
134  Pac.  1092,  75  Wash.  439.     (Annotated) 

109 
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175.  The  contributory  negligence  of  the 
guest  of  a  tenant  in  a  tenement  building, 
who,  in  the  dark,  attempts  to  enter  a 
water-closet,  which  he  assumes  to  be  in 
the  same  location  on  the  floor  where  he  is 
as  one  of  which  he  knows  on  another  floor, 
opens  a  closed  door,  and  steps  through  the 
opening  into  an  elevator  shaft  to  his  in- 
jury, will  prevent  his  holding  the  owner  of 
the  building  liable  for  the  injury.  Steger 
V.  Immen,  24:  246,  122  N.  W.  104,  157  Mich. 
494.  (Annotated) 
From   failure    to   furnish    light. 

176.  That  one  leases  a  building  with  no 
provision  for  artificial  light  in  the  hall  does 
not  render  him  liable  for  injuries  to  a  guest 
of  the  tenant  who  falls  in  the  hall  because 
of  absence  of  light.  Stone  v.  Lewis,  50: 
471,  104  N.  E.  284,  215  Mass.  594. 

4.  To  servants  of  tenant. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Evidence  in  action  against  landlord  to  re- 
cover for  injuries,  see  Evidence,  790. 

Duty  of  lessee  to  keep  common  stairways 
safe  for  employees,  see  Master  and 
Servant,  315,  316. 

Liability  for  injury  caused  by  negligence 
of  independent  contractor,  see  Master 
and  Servant,  1011. 

Question  for  jury  as  to  landlord's  knowl- 
edge of  dangerous  condition,  see  Trial, 
296. 

Question  for  jury  as  to  contributory  negli- 
gence of  tenant's  employee,  see  Trial, 
587. 

See  also  supra,  135,  153. 

177.  The  doctrine  of  assumed  risk  does 
not  apply  to  relieve  a  landlord  from  liability 
to  a  tenant's  employee  for  injuries  caused 
by  the  unsafe  condition  of  common  passage- 
ways. B.  Shoninger  Co.  v.  Mann,  3:  1097,  76 
N.  E.  354,  219  111.  242.  (Annotated) 

178.  The  duty  of  a  landlord  to  keep  a 
common  elevator  safe  for  a  tenant's  em- 
ployee is  not  affected  by  a  provision  in  the 
lease  that  the  lessor  shall  not  be  liable  for 
a  break  in  the  elevator  machinery,  since 
such  employee  is  not  a  party  to  the  con- 
tract. B.  Shoninger  Co.  v.  Mann,  3:  1097, 
76  NT.  E.  354,  219  111.  242. 

179.  A  landlord  retaining  possession  of 
the  elevator  and  entry  ways  of  a  building 
may  be  found  negligent  in  failing  to  light 
an  entry  to  which  a  tenant's  employee  has 
gone  to  deliver  packages  to  an  express  com- 
pany, and  moving  the  elevator  without 
closing  the  door,  or  notifying  the  employee, 
who,  in  consequence,  during  the  performance 
of  his  duty,  falls  into  the  elevator  well  and 
is  injured,  B.  Shoninger  Co.  v.  Mann, 
3:  1097,  76  N.  E.  354,  219  111.  242. 

d.  As  to  rent, 

1.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Effect  of  termination  or  forfeiture  of  lease 

on,  see  supra,  II.  d. 
Bigest  1-52  I<.B.A.(N.S.) 


Termination  of  lease  because  of  default  in 
payment,  see  supra,  106. 

Liability  as  to,  on  renewal  or  holding  over, 
see  supra,  54-56. 

Waiver  of  right  to  insist  on  suspension  of 
rent,   see  supra,  68. 

Forfeiture  of  lease  because  of  nonpayment, 
see  supra,  76-79. 

Stranger's  guaranty  of  payment,  see  supra, 
89. 

Re-entry  for  nonpayment,  see  infra,  III.  e. 

Successive  actions  for  rent,  see  Action  or 
Suit,  89. 

Reversible  error  in  exclusion  of  evidence  in 
action  for  rent,  see  Appeal  and  Error, 
1257. 

Prejudicial  error  in  refusing  to  reopen  ac- 
tion for  rent  for  admission  of  evidence, 
see  Appeal  and  Error,  1490. 

Compromise  of  action  to  recover  rent  with- 
out consent  of  attorney,  see  Attorneys, 
47. 

Proof  in  bankruptcy  of  claim  under  cove- 
nant to  indemnify  against  loss  in  case 
of  bankruptcy  of  lessee,  see  Bank- 
ruptcy, 120. 

Proof  in  bankruptcy  of  claim  for  unaccrued 
rent,  see  Bankruptcy,  121. 

Effect  of  discharge  in  bankruptcy  on  liabil- 
ity for  rent,  see  Bankruptcy,  162. 

Consideration  for  lease  as  consideration  for 
guaranty  of  payment  of  rent,  see  Con- 
tracts, 96. 

Effect  of  provision  against  public  policy  in 
lease  on  right  to  recover  rent,  see  Con- 
tracts,  605. 

Jurisdiction  of  action  to  recover  rent  for 
use  and  occupation,  see  Courts,  14. 

Liability  of  cotenant  for,  see  Cotenancy,  2, 
4,  7. 

Deposit  by  tenant  to  indemnify  lessor 
against  loss  as  liquidated  damages,  see 
Damages,  215. 

Loss  of  rent  as  element  of  damages,  see 
Damages,  471. 

Right  to  recover  for  injury  to  rental  value 
of  property  resulting  from  obstruction 
of  street,  see  Eminent  Domain,  285. 

Estoppel  to  deny  liability  for  rent,  see 
Estoppel,  245. 

Burden  of  proof  as  to  existence  of  condi- 
tions giving  tenant  right  to  terminate 
tenancy,  see  Evidence,  557. 

Admissibility  of  evidence  of  parol  agree- 
ment that  rent  may  be  liquidated  by 
giving  note,  see  Evidence,  943. 

Evidence  in  suit  on  rent  notes,  see  Evi- 
dence, 1934. 

Guaranty  of  payment,  see  Guaranty,  29. 

Insurance  of  payment,  see  Insurance,  913- 
915. 

Presumption  of  performance  of  duty  by  one 
whose  rents  are  insured,  see  Evidence, 
683. 

Cutting  off  heat  because  of  nonpayment, 
see  Injunction,  88. 

Judgment  for  rent  as  bar  to  action  for  that 
of  other  period,  see  Judgment,  191. 

Right,  as  between  life  tenant  and  remain- 
derman, to  rents  from  lease  of  prop- 
erty, see  Life  Tenants,  6. 

Under  oil  and  gas  lease,  see  Mines,  70-72. 
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Kights  as  between  mortgagor  and  mort- 
gagee, see  Mortgages,  29,  33. 

Joinder  of  landlord  entitled  to  share  of 
crop  as  rent  in  action  by  tenant  against 
one  selling  him  worthless  seed,  see 
Parties,  147. 

Suit  by  agent  in  his  own  name  on  rent 
notes,  see  Parties,  63. 

Negation  of  defense  in  action  to  recover 
rent,  see  Pleading,  1!)(). 

Authority  of  agent  for  collection  of  rent, 
see  Principal  and  Agent,  31. 

Liability  of  tenant's  surety  for  past  due 
rent,  see  Principal  and  Surety,  6,  15- 
19,   38. 

Eight  of  one  employed  to  sell  land  to  assign 
rents  to  purchaser,  see  Principal  and 
Agent,  30. 

Principal's  ratification  of  unauthorized  as- 
signment of  rent  by  agent,  see  Princi- 
pal and  Agent,  96. 

Mandamus  to  compel  auditing  of  claim  for 
rent  of  property  occupied  by  state  offi- 
cials, see  State,  24. 

Sufficiency  of  draft  as  tender  for  rent,  see 
Tender,  13. 

Right  of  grantee  under  executory  contract 
to  rents  under  existing  leases,  see 
Vendor  and  Purchaser,  9. 

Recovery  of  land  on  rescission  of  contract 
by  vendee,  see  Vendor  and  Purchaser, 
58. 

180.  The  owner  of  a  building  who,  during 
the  term  of  a  lease  thereof,  unlawfully  fails 
to  equip  such  building  with  fire  escapes, 
cannot  maintain  an  action  upon  such  lease 
tor  rent.  Leuthold  v.  Sticknev,  39:  231, 
133   N.   VV.   856.   116   Minn.  299.' 

181.  One  leasing  a  portion  of  a  building 
for  a  moving  picture  show  cannot,  upon 
surrendering  the  lease,  recover  from  the 
lessor  rent  paid  in  advance,  and  for  time 
when  he  had  no  use  of  the  premises,  and 
the  cost  of  necessary  alterations,  upon  the 
refusal  of  the  police  department  to  permit 
him  to  operate  the  establishment  for  the 
intended  purpose  because  it  lacked  the  fire 
escapes  prescribed  by  the  municipal  ordi- 
nances, on  the  theory  that  the  lessor  knew 
that  the  building  could  not  be  used  for  the 
purpose  intended,  and  neglected  to  inform 
him  of  the  fact.  Rockwell  v.  Eiler's  Music 
House,  39:  894,  122  Pac.  12,  67  Wash.  478. 

(Annotated) 

182.  The  legislature  may  require  a  tenant 
by  sufferance  whose  possession  from  the  be- 
ginning was  adverse  and  hostile  to  the  true 
owner,  to  pay  rent  to  him  for  the  use  and 
occupation.  Sheppard  v.  Coeur  d'Alene 
Lumber  Co.  44:  267,  112  Pac.  932,  62  Wash. 
12. 

183.  An  attorney  for  creditors  of  a  tenant 
who,  in  attempting  to  enforce  payment  of 
the  claim,  with  the  consent  of  the  landlord, 
takes  and  retains  possession  of  the  leased 
property  where  the  tenant's  stock  is  stored, 
becomes  liable  for  use  and  occupation.  Coo- 
ley  V.  Ksir,  43:  527,  151  S.  W.  254,  105  Ark. 
307.  (Annotated) 

184.  That  an  attorney,  in  taking  posses- 
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sion  of  a  leasehold  of  a  debtor  to  assist  in 
collection  of  the  claim,  informs  the  land- 
lord that  he  is  acting  for  creditors,  will  not 
relieve  him  from  liability  for  use  and  occu- 
pation, if  he  does  not  disclose  who  the  cred- 
itors are.  Cooley  v.  Ksir,  43:527,  151  S. 
W.  254,   105   Ark.   307. 

185.  A  tenant  of  property  for  a  term  of 
years  who  is  to  pay  a  monthly  rental  and 
furnish  the  lessor  with  the  reasonable  com- 
forts of  life,  including  room  and  board,  can- 
not be  required  upon  death  of  the  lessor 
to  pay  more  than  the  specified  amount  dur- 
ing the  remainder  of  the  term,  '  although 
the  rental  value  of  the  property  amounts  to 
such  sum  plus  the  value  of  the  room  and 
board.  Re  Shearn,  33:  347,  114  Pac.  131, 
38  Utah,  492.  (Annotated) 

186.  One  who  leases  for  agricultural  pur- 
poses a  tract  of  land  estimated  to  contain 
about  a  certain  number  of  acres,  for  a  gross 
rental  calculated  upon  the  estimated  acre- 
age, cannot  claim  a  deduction  of  rent  be- 
cause he  cannot  utilize  every  acre,  on  ac- 
count of  a.  railroad  right  of  way  across  the 
property,  if  the  shortage  is  a  comparative- 
ly small  amount.  Stock  v.  Christie,  36: 
555,  130  N.  W.  1074,  151  Iowa,  238. 

(Annotated) 

187.  A  tenant  of  a  farm  who,  upon  vacat- 
ing the  premises,  makes  full  settlement  of 
the  rental  due  under  the  contract,  cannot, 
after  the  lapse  of  two  years,  secure  a  re- 
turn of  a  portion  of  the  amount  paid,  on 
the  ground  that  the  total  acreage  was  less 
than  the  estimated  amount  upon  which  the 
rent  was  calculated,  where  there  was  no 
fraud  in  the  transaction,  and  the  evidence 
shows  only  a  slight  shortage,  if  any.  Stock 
v.  Christie,  36:  555,  130  N.  W.  1074,  151 
Iowa,   2.38. 

188.  Where  real  estate  subject  to  an  un- 
expired lease  for  the  term  of  one  hundred 
years  is  leased  for  the  term  of  one  thousand 
years,  with  the  intention  of  vesting  a  pres- 
ent interest  in  the  second  lessee,  such  lessee 
is  entitled  to  the  rent  due  under  the  first 
lease  as  against  one  who  purchased  the 
property  subject  to  the  leases.  Benjamin 
V.  Northwestern  F.  &  M.  Ins.  Co.  41:395, 
137  N,  W.  183,  119  Minn.  27.  (Annotated) 
On.  breach  of  covenant  to  repair. 

189.  The  breach  by  a  lessor  of  his  cove- 
nant to  repair  does  not  absolve  the  lessee 
from  the  duty  to  comply  with  his  covenant 
to  pay  rent.  Young  v.  Berman,  34:  977, 
131   S.  W.  62,  96  Ark.  78.  (Annotated) 

190.  A  tenant  is  not  absolved  from  his 
duty  to  pay  rent  by  breach  of  the  landlord's 
covenant  to  make  repairs  necessary  to  fit 
the  building  for  its  intended  use,  so  long  as 
he  continues  in  possession.  Taylor  v. 
Finnigan,  2:  973,  76  N.  E.  203,  189  MaSs 
568. 

After    destruction    of   property. 

191.  Rent  paid  in  advance  cannot  be  re- 
covered upon  accidental  destruction  of  the 
tenement,  although  the  statute  and  lease 
provide  that  such  destruction  terminates 
the  lease.  Harvey  v.  Weisbaum,  33:  540, 
113   Pac.   656,   159   Cal.   265.      (Annotated) 

192.  Under   a   statute   providing   that   in 
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case  of  the  total  destruction  of  a  leased 
building,  the  rent  shall  be  paid  up  to  the 
time  of  such  destruction,  and  then  and  from 
thenceforth  the  lease  shall  cease  and  come 
to  an  end,  unless  the  parties  have  other- 
wise stipulated  in  their  agreement  of  lease, 
the  tenant  may,  in  case  of  the  total  de- 
struction of  the  property  without  his  fault, 
recover  such  portion  of  the  instalments  of 
rent  as  have  been  paid  in  advance,  as  would 
have  been  earned  after  such  destruction. 
Carley  v.  Liberty  Hat  Mfg.  Co.  (N.  J.  Err. 
&  App.)  33:  545i  79  Atl.  447,  81  N.  J.  L.  502. 
After  retaking  possession. 
Rent  paid  in  advance  as  asset  of  trustee  in 
bankruptcy  of  lessee,  see  Bankruptcy, 
27. 
Evidence  as  to  surrender  of  premises  in  ac- 
tion on  land  notes,  see  Evidence,  1934. 

193.  Upon  the  termination  of  a  lease  for 
conditions  broken,  the  lessor  is  entitled  to 
rent  which  had  previously  become  due,  but 
i-a  not,  in  the  absence  of  an  express  agree- 
ment, entitled  to  recover  rent  subsequently 
to  become  due.  Galbraith  v.  Wood,  50: 
1034,  144  N.  W.  945,  124  Minn.  210. 

194.  A  stipulation  in  a  lease  that  a  re- 
entry by  the  lessor  for  conditions  broken 
shall  not  work  a  forfeiture  of  the  rent  due 
or  to  become  due  is  not  invalid  because 
providing  a  penalty  for  the  lessee's  breach  of 
conditions.  Galbraith  v.  Wood,  50:  1034, 
144  N.  W.  945,  124  Minn.  210. 
JLiaVlity  of  assignor. 

Conveyance  to  wife  as  affecting  contingent 
liability  of  unreleased  assignor  of  a 
lease,  see  Husband  and  Wife,  147. 

195.  Although  a  lessee  assigns  the  lease 
with  the  lessor's  assent,  he  nevertheless  re- 
mains liable  on  his  express  covenant  to  pay 
rent,  notwithstanding  rent  is  accepted  from 
the  assignee,  unless  the  lessor  expressly 
agrees  to  release  him  and  substitute  the 
new  tenant  in  his  stead.  Kanavvha-Gauley 
Coal  &  Coke  Co.  v.  Sharp,  52:  968,  80  S. 
E.  781,  73  W.  Va.  427.  (Annotated) 
LiiabiHty  of  assignee  or  transferee. 
Liability  of  assignee  under  parol  lease,  see 

Contracts,  326. 

196.  The  assignee  of  a  lease  is  liable  to 
the  lessor  by  reason  of  privity  of  estate  for 
rents  on  the  demised  premises,  so  long  as 
the  privity  of  estate  continues;  and  the  as- 
signee cannot,  by  mere  abandonment  of 
possession  of  the  premises,  without  an  as- 
signment of  the  lease,  avoid  liability  for 
rents.  Tyler  Commercial  College  v.  Staple- 
ton.  42:  162,  125  Pac.  443,  33  Okla.  305. 

197.  An  agreement  by  a  transferee  of  a 
lease  to  pay  rent  to  the  lessor  which  will 
sustain  an  action  is  not  shown  by  a  clause 
in  the  transfer,  that  the  transferee  does 
well  and  truly  agree  and  promise  to  pay 
the  rent  in  said  lease  agreed  to  be  paid; 
to  wit,  the  sum  of  $100  per  month.  Davis 
V.  Vidal,  42:  1084,  151  S.  W.  290,  105  Tex. 
444. 

198.  The  insertion  in  a  transfer  of  a  lease 
for  the  entire  term,  of  a  provision  for  re- 
entry for  failure  to  pay  rent  as  well  as  the 
right  to  pay  the  rent  to  the  landlord,  re- 
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tains  an  estate  in  the  transferrer,  and  pre- 
vents an  action  by  the  landlord  against  the 
transferee  for  rent.  Davis  v.  Vidal,  42:  1084, 
151  S.  W.  290,  105  Tex.  444.      (Annotated) 

2.  iMtidlord's  lien, 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Attachment  against  crops  to  enforce,  see 
Attachment,  3,  4. 

Attempt  to  enforce  lien  under  lease  giving 
landlord  lien  on  crops  and  chattels  as 
election  preventing  its  enforcement  as 
a  chattel  mortgage,  see  Election  of 
Eeaiedies,  22. 

See  also  supra,  79. 

199.  A  statute  preserving  a  landlord's  lien 
for  one  year  after  the  year's  rent  falls  due 
operates  to  bind  crops  of  a  sublessee  for 
one  year  from  the  time  the  rent  falls  due 
upon  the  principal  lease,  and  is  not  con- 
trolled by  the  terms  of  the  contract  between 
the  tenant  and  sublessee.  Beck  v.  Minne- 
sota &  W.  Grain  Co.  7:  930,  107  N.  W.  1032, 
131    Iowa,    62. 

200.  One  purchasing  crops  from  the  sub- 
lessee of  a  farm  takes  them  subject  to  the 
statutory  lien  for  rent.  Beck  v.  Minnesota 
&  W.  Grain  Co.  7:  930/  107  N.  W.  1032,  131 
Iowa,  62. 

3.   Distress. 

(Sec  also  same  heading  in  Digest  L.R.A. 
1-10.) 

201.  Where  rent  falls  due  on  Sunday  and 
is  not  paid,  it  will  be  in  arrear  on  the  fol- 
lowing Monday,  and  the  landlord  may  then 
lawfully  levy  a  distress  for  it.  Child  v. 
Edwards,  3  B.  R.  C.  675,  [1909]  2  K.  B. 
753.  Also  Reported  in  78  L.  J.  K.  B.  N.  S. 
1061,  101  L.  T.  N.  S.  422,  25  Times  L.  R. 
706. 

202.  Compensation  for  the  use  of  water 
power  in  a  lease  of  a  mill  site  may  be  re- 
garded as  rent,  for  arrears  of  which  a  dis- 
tress warrant  may  be  levied,  although  the 
consideration  for  the  land  and  water  is 
embodied  in  separate  clauses  of  the  lease, 
where  the  object  of  the  lease  would  be 
wholly  defeated  if  the  water  power  failed. 
Wickham  v.  Richmond  Standard  Steel  Spike 
&  Iron  Co.  n:  836,  57  S.  E.  647,  107  Va.  44. 

(Annotated) 

203.  The  abandonment  of  the  levy  of  a 
distress  warrant  is  not  a  bar  to  a  second 
levy  for  the  same  rent,  where  the  chattels 
levied  upon  were  not  removed  from  the 
real  estate,  and  the  levy  was  abandoned  be- 
cause of  uncertainty  whether  the  warrant 
did  not  include  rent  for  a  longer  period  than 
under  the  circumstances  could  be  claimed. 
Wickham  v.  Richmond  Standard  Steel  Spike 
&  Iron  Co.  11:  836,  57  S.  E.  647,  107  Va.  44. 

204.  The  assignee  of  a  lease  who  has  been 
recognized  by  the  landlord  as  rightfullj'  in 
possession  cannot  be  dispossessed  under  a 
warrant  in  an  action  for  recovery  of  poa- 
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session  to  which  lie  is  not  made  a  party. 
Fults  V.  Munro,  37:  600,  95  N.  E.  23,  202  N. 
Y.  34. 

e.  Re-entry;   recovery    of  possession. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Plaintiff's  rijiht  to  writ  of  error  in  summary 
proceedings  to  recover  possession  from 
tenant,  see  Appeal  and  Error,  89. 

Assignment  of  error  on  appeal  from  judg- 
ment in  action  by  landlord  for  recovery 
of  possession,  see  Appeal  and  Error, 
272. 

Prejudicial  error  in  instructions  in  action 
for  injury  to  tenant  in  ejecting  him, 
see  Appeal  and  Error,  1384. 

Tenant's  right  to  set  up  superior  title  in 
action  for,  see  Estoppel,  249. 

As  to  forcible  entry  and  detainer,  see  Forci- 
ble Entry  and  Detainer,  1-3. 

Injunction  against  ejection  of  tenant  or  de- 
struction of  building,  see  Injunction, 
86. 

Shutting  off  heat  because  of  breach  of  cove- 
nant as  to  rent,  see  Injunction,  88. 

Relief  under  pleadings  in  action  by  land- 
lord to  recover  possession  of  leasehold, 
see  Pleading,  73. 

See  also  supra,  4,  32,  33. 

205.  Fraudulent  procurement  of  the  lease 
may,  under  the  reformed  procedure,  be 
pleaded  and  proved  in  an  action  of  unlawful 
detainer  to  recover  possession  of  real  es- 
tate from  one  claiming  as  tenant.  Sass  v. 
Thomas,  11:  260,  89  S.  W.  650,  6  Ind.  Terr. 
60. 

Re-entry, 

Single  action  against  landlord  for  injury 
resulting  from  wrongful  levy  and  ejec- 
tion, see  Action  or  Suit,  120. 

Landlord's  right  to  re-enter  as  against 
lessee's  trustee  in  bankruptcy,  see 
Bankruptcy,  110. 

Injunction  against  eviction  of  tenant,  see 
Injunction,  88,  89. 

Liability  of  landlord  levying  upon  tenant's 
goods  and  ejecting  tenant,  see  Levy  and 
Seizure,  31,  32. 

206.  A  landlord  is  not  liable  for  injuries 
to  his  tenant  by  shutting  off  the  heat  from 
the  tenement  after  the  tenant  is  in  arrears 
for  rent,  where  the  lease  provides  few  for- 
feiture in  case  of  nonpayment  of  rent,  and 
for  re-entry  by  the  use  of  such  force  as  is 
necessary,  in  which  event  no  action  shall 
be  brought  by  the  tenant.  Howe  v.  Frith, 
17:  672,  95  Pac.  603,  43  Colo.  75. 

(Annotated) 

207.  An  owner  of  real  estate,  or  one  en- 
titled to  its  possession,  who  forcibly  enters 
upon  the  premises  after  the  expiration  of 
the  term  of  a  lease  and  during  the  absence 
of  the  tenant,  and  removes  tlie  latter's 
buildings  and  goods,  is  liable  for  all  dam- 
ages occasioned  by  the  unlawful  and  forci- 
ble entry.  Whitney  v.  Brown,  11:468,  90 
Pac.  277,  75  Kan.  G78.  (Annotated) 

208.  Nonaction  will  waive  an  implied 
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right  to  regain  leased  property  for  assign- 
ment of  tlie  lease  without  the  consent  of 
the  lessor.  Cupples  v.  Level,  23:  519,  103 
Pac.  430,  54  Wash.  299. 

209.  Where  it  is  shown  that  the  landlord 
parted  with  his  title  during  the  term  of  the 
tenancy,  he  cannot  evict  tlie  tenant  after 
the  expiration  of  such  term,  on  the  ground 
that  the  latter  is  a  tenant  holding  over 
beyond  his  term,  or  on  the  ground  of  the 
nonpayment  of  rent,  even  though  the  ten- 
ant may  not  have  attorned  to  the  gran- 
tee of  tlie  landlord.  Raines  v.  Hindman, 
38:  863,   71   S.   E.  738,  136  Ga.  450. 

210.  If  a  tenant  wrongfully  abandons 
leased  premises  before  the  expiration  of  the 
term,  the  landlord  may,  at  his  election,  at 
once  enter  and  terminate  the  contract  and 
recover  the  rent  due  up  to  the  time  of  aban- 
donment, or  he  may  suffer  the  premises  to 
remain  vacant  and  sue  on  the  contract  for 
the  entire  rent,  or  he  may  give  notice  to 
the  tenant  of  his  refusal  to  accept  a  sur- 
render, when  such  notice  can  be  given,  and 
sublet  the  premises  for  the  unexpired  term 
for  the  benefit  of  the  lessee  to  reduce  his 
damages.  Higgins  v.  Street,  13:  398,  92  Pac. 
153,  19  Okla.  45.  (Annotated) 

211.  Receipt  by  a  lessor,  of  rent  accruing 
after  the  occurrence  of  causes  of  forfeiture 
under  the  terms  of  a  lease  for  a  definite 
term,  and  which  were  known  to  the  les- 
sor, bars  his  right  of  entry  for  condition 
broken.  Kenny  v.  Seu  Si  Lun,  11:  831,  112 
N.   W.   220,    101    Minn.    253.        (Annotated) 

212.  Default  in  payment  of  rent  accruing 
under  a  lease  for  a  term  of  years,  and  re- 
entry by  the  lessor  under  the  terms  of  the 
lease,  destroy  the  rights  of  the  lessee  to  the 
rents  received  on  the  property  during  the 
remainder  of  the  term,  which  are  in  excess' 
of  the  amount  stipulated  for  in  the  con- 
tract. Toellner  v.  McGinnis,  24:  1082,  104 
Pac.  641,  55  Wash.  430. 

Crops. 

Parol  reservation  of  growing  crop  prior  to 
dispossession  by  landlord,  see  Con- 
tracts, 271. 

Right  of  tenant  to  re-enter  for  purpose  of 
cultivating,  harvesting,  and  removing, 
see  Forcible  Entry  and  Detainer,  1. 

213.  A  valid  parol  reservation  of  a  grow- 
ing crop  by  agreement  between  the  land- 
lord and  tenants  at  sufferance  prior  to  the 
dispossession  by  the  landlord  operates  as  a 
constructive  severance  of  the  crop  and  gives 
the  tenants  the  right  of  ingress  and  egress 
to  cut  and  carry  it  away  after  such  dispos- 
session. Bristow  v.  Carriger,  25:  451,  103 
Pac.  596,  24  Okla.  324. 

214.  A  man  who,  after  separation  from 
his  wife,  retains  possession  of  her  land 
which  he  has  been  managing,  may  maintain 
trespass  quare  clausum  fregit  against  one 
who  enters  and  removes  a  crop  under  her 
authority,  since,  as  tenant  at  will,  he  can, 
until  lawfully  removed,  claim  the  crop 
even  as  against  the  owner.  Evans  v.  Wat- 
kins,  41:  404,  83  Atl.  915,  76  N.  H.  433. 

( Annotated ) 

215.  A  landlord  who  re-enters  because  of 


1734 


LANDOWNERS— LARCENY. 


a  forfeiture  created  by  the  assignment  of 
the  lease  is  entitled  to  the  crop  of  hops  as 
against  the  assignee  whose  labor  matures 
the  crop  after  the  re-entry,  through  the  aid 
of  an  injunction  wrongfully  issued.  Myer 
V.  Roberts,  12:  194,  89  Pac.  1051,  50  Or.  81. 
216.  The  assignee  of  a  lease,  who  main- 
tains possession  by  an  injunction  wrongful- 
ly issued  after  re-entry  of  the  landlord  be- 
cause of  the  assignment,  is  not  entitled  to 
the  crop  on  the  theory  that  a  landowner 
out  of  possession  is  not  entitled  to  annual 
crops  grown  and  severed  from  the  soil  by 
an  occupant.  Myer  v.  Roberts,  12:  194,  89 
Pac.  1051,  50  Or.  81.  (Annotated) 


LANDO^VNERS. 


Who  is  a  landowner,  entitled  to  sign  re- 
monstrance against  public  improve- 
ment, see  Public  Impbovement,  13,  14. 


I.Ain>   SLIDE. 


Liability   for   injury   to   railroad   employee 
by,  see  Masteb  and  Servant,  394. 


LAND  TITLES. 


Proof  of,  bv  record  of  deed,  see  Evidence, 
754-756. 


LAND  UNDER  WATER. 

See  Watebs,  I.  c,  4. 


LANE. 

Rights  of  grantee  of  city  lot  having  ease- 
ment in,  see  Easements,  75. 


LAPSING. 


Of  insurance,  see  Insurance,  IIL  f. 
Of  bequests,  see  Wills,  III.  1. 


LARCENY. 


Nature  of  action  to  recover  value  of  prop- 
erty stolen,  see  Action  ob  Suit,  66. 

Adverse  possession  of  stolen  property,  see 
Adveese  Possession,  71,  90. 

Running  of  limitations  as  against  right  to 
recover  stolen  property,  see  Limitation 
OF  Actions,  104,  183. 

Effect  of  fraud  on  time  for  suit  to  recover 
proceeds  of  stolen  property,  see  Limita- 
tion OF  Actions,  167. 

SuflBciency  of  evidence  to  warrant  setting 
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aside  of  conviction  on  appeal,  see  Ap- 
peal a.nd  Error,  927. 

Review  of  facts  on  appeal  from  conviction, 
see  Appeal  and  Krror,  927. 

Attachment  to  aid  civil  action  to  compel 
restoration  of  stolen  property,  see  At- 
tachment, 6,  7. 

Disbarment  of  attorney  for  petty  larceny, 
see  Attorneys,  16,  17. 

Right  of  bailee  to  refuse  redelivery  of  prop- 
erty on  ground  that  it  had  been  btolen 
by  unknown  thief  from  undisclosed 
owner,  see  Bailment,  9. 

Theft  from  customer  in  store;  liability  of 
storekeeper,  see  Bailment,  10. 

Liability  of  officers  of  trust  company  for,, 
see  Banks,  243-246. 

Rights  of  transferee  of  stolen  note,  see 
Bills  and  Notes,  152,  153. 

As  to  bringing  of  stolen  property  into  state, 
see  Bringing  Stolen  Propebty  into 
State. 

From  passenger  on  sleeping  car,  see  Cab- 
biers,  II.  o,  4. 

Theft  of  passenger's  baggage,  see  Cabriebs, 
674. 

Exclusion  from  railroad  premises  of  person 
arrested  for  theft,  see  Carriers,  1013. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  102. 

Validity  of  contract  for  detection  of,  see 
Contracts,  459. 

Theft  of  stock  certificate  pledged,  see  Cor- 
porations, 244. 

Change  of  rule  as  to  what  constitutes,  see 
Courts,  304. 

Criminal  intent  as  element  of  oflfense,  see 
Criminal  Law,  10. 

As  continuing  offense,  see  Criminal  Law, 
21. 

Defense  of  former  jeopardy,  see  Criminal 
Law,  210. 

Right  to  prosecute  for  grand  larceny  after 
reversal  of  conviction  of  robbery,  see 
Criminal  Law,  213. 

Acquittal  of  part  of  several  codefendants 
charged  with,  see  Criminal  Law,  317. 

Embezzlement,  see  Embezzlement. 

Jurisdiction  of  equity  of  suit  to  reach  pro- 
ceeds of  property  which  thief  has  turned 
into  cash,  see  Equity,  71. 

Estoppel  to  deny  larceny  after  pleading 
guilty  thereto,  see  Estoppel,  41. 

Estoppel  to  assert  title  to  stolen  property, 
see  Estoppel,  85. 

Presumption  of  guilt,  see  Evidence,  304. 

Presumption  from  possession  of  recently 
stolen  property,  see  Evidence,  696-698, 

Evidence  generally  in  prosecution  for,  see 
Evidence,  820,  1637,  1969. 

Charge  of,  as  slander,  see  Evidence,  2336. 

Evidence  of  other  crimes  in  action  for  libel 
in  charging,  see  Evidence,  1814. 

Evidence  of  other  crime,  see  Evidence,  1897, 
1900. 

Sufficiency  of  proof  of,  see  Evidence,  2387- 
2389. 

What  evidence  admissible  under  allegation 
of  indictment,  see  Evidence,  2447,  2448. 

Of  duplicate  paving  tax  certificates  issued 
by  city  officers,  see  Evidence,  2481; 
Proximate  Cause. 
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Habeas  corpus  to  secure  release  of  one  con- 
victed of,  see  Habeas  Corpus,  44. 

Right  to  talce  life  to  prevent,  see  Homicide, 
73. 

Indictment  for,  see  Indictment,  etc.,  89-91, 
112,  125. 

Election  between  counts  of  indictment 
charging  grand  larceny  and  receiving 
stolen  goods,  see  Trial,  18. 

Theft  of  property  of  guest  at  inn,  see  Inn- 
keepers, 9,  17,  25,  26. 

Liability  of  employer  for  larceny  by  em- 
ployee, see  Master  and  Servant,  952. 

Pledge  of  stolen  property,  see  Pledge  and 
Collateral  Security. 

Proximate  cause  of  injury  to  boys  stealing 
dynamite,  see  Proximate  Cause,  63. 

Proximate  cause  of  loss  to  bank  accepting 
stolen  paving  tax  certificates,  see  Prox- 
imate Cause,  156. 

As  to  receiving  stolen  property,  see  Receiv- 
ing Stolen  Property. 

Sufficiency  of  evidence  to  take  case  to  jury, 
see  Trial,  99. 

Instruction  in  prosecution  for,  see  Trial, 
825,  1072,  1073. 

Verdict  in  prosecution  for,  see  Trial,  1148, 
1149. 

Sufficiency  of  finding  to  support  conviction, 
see  Trial,  1156. 

Liability  of  warehousemen  for  loss  by  theft, 
see  VA-'arehousemen,  5. 

See  also  Robbery. 

1.  The  trespass  necessary  to  constitute 
larceny  is  absent  where  a  property  owner, 
upon  being  informed  of  a  design  to  steal 
his  property,  places  it  upon  a  platform 
where  the  intending  thief  is  planning  to  get 
it,  with  instructions  to  his  servant  in  charge 
of  the  platform  to  deliver  it  to  the  one  who 
will  call  for  it,  so  that  when  the  intended 
thief  arrives  he  is  treated  as  having  a  right 
to  the  property, — especially  where  another 
agent  of  the  owner,  sent  to  arrange  for  the 
taking  of  the  property,  has  agreed  to  the 
place  proposed  by  the  thief  under  circum- 
stances which  involve  a  promise  of  assist- 
ance in  carrying  out  the  plan.  Topolewski 
V.  State,  7:756,  109  N.  W.  1037,  130  Wis. 
244.  (Annotated) 

2.  One  cannot  be  convicted  of  larceny 
for  selling  to  a  stranger  property  which  he 
has  already  sold  to  another,  although  the 
property  is  taken  away  by  the  second  pur- 
chaser. Henderson  v.  State,  10:  816,  96  S. 
W.  359,  79  Ark.  333.  (Annotated) 

3.  Abstracting  and  appropriating  to  his 
own  use,  money  from  a  sealed  letter  in- 
trusted to  him  to  mail,  renders  one  guilty 
of  larceny.  State  v.  Ruffin,  47:  852,  79  S. 
E.  417,  164  N.  C.  416.  (Annotated) 

4.  One  who  induces  another  to  steal  a 
horse  and  take  it  to  another  state,  where  he 
takes  possession  of  and  sells  it,  giving  the 
other  a  portion  of  the  proceeds,  may  be  con- 
victed of  horse  stealing  in  the  state  where 
the  sale  was  made.  Tramwill  v.  Com.  42: 
207,  147  S.  W.  36,  148  Ky.  624. 

( Annotated ) 

5.  The  failure  of  a  tenant  who  is  work- 
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ing  lanr"  under  a  contract  requiring  him  to 
mature  and  market  the  crop,  and  place  a 
certain  portion  of  the  proceeds  to  the  credit 
of  the  landlord's  bank  account,  to  comply 
witn  his  contract,  and  his  conversion  of  the 
entire  proceeds  to  his  own  use,  does  not 
constitute  theft  by  a  bailee.  Northcutt  v. 
State,  31:  822,  131  S.  W.  1128,  60  Tex.  Crim. 
Rep.  259.  (Annotated) 

6.  Under  a  contract  by  whicli  a  pur- 
chaser of  casters'  ashes  was  at  liberty  to 
take  away  as  much  as  he  required,  upon  the 
understanding  that  the  amount  of  his  pur- 
chase in  each  case  should  be  determined  by 
the  weight  as  ascertained  by  the  seller's 
weigher,  the  property  did  not  pass  prior  to 
the  time  of  weighing  so  as  to  prevent  the 
felonious  carrying  away  of  a  greater  quan- 
tity than  the  purchaser  was  charged  with, 
by  collusion  with  the  weighman,  from  being 
larceny;  but  if  the  contract  had  been  such 
that  the  weighing  would  be  only  for  the 
purpose  of  determining  the  sum  to  be  paid, 
the  fraudulent  agreement  with  the  weigher 
would  not  make  the  taking  larceny.  Reg. 
v.  Tideswell,  1  B.  R.  C.  997,  [1905]  2  K.  B. 
273.  Also  Reported  in  74  L.  J.  K.  B.  N.  S. 
725,  69  J.  P.  318,  93  L.  T.  N.  S.  Ill,  21 
Times  L.  R.  531,  21  Cox,  C.  C.  10. 

7.  One  who,  after  accepting  custody  of 
a  check  to  deliver  it  to  its  true  owner,  sub- 
sequently appropriates  it  to  his  own  use 
with  felonious  intent,  is  guilty  of  larceny. 
State  v.  Levine,  10:  286,  66  Atl.  529,  79  Conn. 
714. 

8.  A  dealer  in  waste  paper  is  not  guilty 
of  larceny  in  appropriating  to  his  own  use  a 
few  stamped  envelops  found  in  a  crate  of 
paper  purchased  by  him.  People  v.  Hoban, 
22:  1 132,  88  N.  E.  806,  240  111.  303. 

(Annotated) 

9.  A  gas  consumer  who,  by  false  con- 
nections, carries  gas  consumed  on  his  prem- 
ises around  the  meter  so  that  it  is  not 
registered,  may  be  prosecuted  for  larceny, 
notwithstanding  a  statute  providing  for  the 
punishment  of  persons  tampering  or  mak- 
ing false  connections  with  gas  pipes  so  that 
gas  might  be  consumed  without  being  reg- 
istered by  a  meter.  Woods  v.  People,  7: 
520,  78  N.  E.  607,  222  111.  293. 
Contribution    of    corporate    fnnds    to 

campaign  fund. 

10.  In  the  absence  of  a  statute  prohibit- 
ing the  contribution  of  corporate  funds  to 
political  campaign  purposes,  an  officer  of  a 
corporation  is  not  guilty  of  larceny,  who, 
without  benefit  to  himself,  and  acting  for 
the  supposed  benefit  of  the  corporation  at 
the  request  of  the  president,  advances  his 
personal  funds  on  behalf  of  the  corporation 
for  that  purpose,  and  subsequently  accepts 
from  the  corporate  officers  a  return  of  the 
funds  so  advanced.  People  ex  rel.  Perkins 
V.  Moss,  11:528,  80  N.  E.  383,  187  N.  Y. 
410. 

Sufficiency  of  asportation. 

11.  Sufficient  asportation  to  constitute 
larceny  exists  when  one  puts  his  hands  in 
another's  pocket  and  lifts  money  from  the 
bottom  to  the  top  of  the  pocket,  although 
he  is   intercepted  before  he  removes  it  en- 
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tirelv  from  the  pocket.     Adams  v.  Com.  44: 
637/154  S.  W.  381,  153  Ky.  88. 

12.  Unfastening  a  dress  which  is  on  a 
display  model,  and  pushing  it  to  the  bottom 
of  the  figure  for  the  purpose  of  removing  it, 
is  not  sufficient  asportation  to  constitute 
larceny,  where  the  dress  can  be  removed 
from  the  figure  only  over  the  top,  and  the 
figure  itself  has  not  been  removed  from  its 
accustomed  place.  Clark  v.  State,  29:323, 
128  S.  VV.  131,  59  Tex.  Crim.  Rep.  246. 

13.  The  mere  dragging  or  rolling  by  a 
shipper  of  butter  of  tubs  of  that  material 
belonging  to  another  shipper,  from  one  por- 
tion of  the  car  to  another,  with  intent  to 
appropriate  them  to  liis  own  use,  is  suffi- 
cient asportation  to  constitute  larceny,  al- 
though he  does  not  lift  them  from  the  floor, 
— at  least  where  he  changes  the  addresses 
on  them,  so  as  to  cause  the  carrier  to  trans- 
port them  as  his  agent.  State  v,  Rozeboom, 
29:  37,  124  N.  W.  783,  145  Iowa,  620. 

(Annotated) 
Taking  property  in  good  faith. 

14.  One  taking  property  in  good  faith, 
under  the  honest  belief  that  it  is  his.  is 
not  guilty  of  larceny^  although  his  belief 
proves  to  be  erroneous.  Wilson  v.  State, 
41:  549,  131   S.  W.  336,  96  Ark.  148. 

(Annotated) 

15.  One  is  not  guilty  of  larceny  because 
after  taking  property  in  good  faith,  under 
the  honest  belief  that  it  belongs  to  him, 
he  converts  it  to  his  own  use  upon  discover- 
ing that  he  is  mistaken  as  to  his  ownership. 
Wilson  V.  State,  41:  549,  131  S.  W.  336,  96 
ArK.  148. 

Degree  of  crime. 

16.  The  selling,  and  not  the  cost,  price, 
is  to  be  considered  in  determining  the  val- 
ue of  gas  stolen,  for  the  purpose  of  fixing 
the  degree  of  the  crime.  Woods  v.  People, 
7:  520,  78  N.  E.  607,  222  111.  293. 

17.  To  determine  the  degree  o-f  the  crime 
of  one  who,  by  means  of  false  connections, 
conveys  gas  around  his  meter  and  consumes 
it  upon  his  property  without  having  it 
measured,  the  taking  during  each  day  is  not 
to  be  regarded  as  a  separate  offense,  but 
the  value  of  the  gas  wrongfully  consumed 
during  the  period  during  which  the  false  con- 
nection is  in  use  at  one  time  will  be  con- 
sidered. Woods  V.  People,  7:  520,  78  N.  E. 
607,  222  111.  293.  (Annotated) 

WTiat  subject  of. 
Of  dog,  see  Animals,  42. 

18.  A  prosecution  for  stealing  town  or- 
ders cannot  be  defeated  on  the  theory  that 
they  were  fraudulently  issued,  and  there- 
fore of  no  value,  where  they  were  regular 
on  their  face,  and  there  was  nothing  on  the 
records  to  cast  suspicion  upon  their  valid- 
ity. Vought  V.  State,  32:  234,  114  N.  W. 
518,  646,  135  Wis.  6.  (Annotated) 

19.  Land  is  not  such  property  as  may 
become  the  subject  of  the  offense  defined  by 
a  statute  which  declares  that  every  person 
who,  with  intent  to  deprive  or  defraud  the 
owner  thereof,  shall  obtain  from  him  the 
possession  of  or  title  to  any  property,  by 
any  fraudulent  or  false  representation,  shall 
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be  guilty  of  larceny.     State  v.  Klinkenberg, 
49:  965,  136  Pac.  692,  76  Wash.  466. 

(Annotated) 

20.  Under  a  statute  making  checks  the 
subject  of  larceny,  an  unindorsed  check 
payable  to  order  is  so  subject;  and  its 
value,  for  the  purpose  of  determining  the 
degree  of  the  crime,  is  its  face  value. 
State  v.  McClellan,  23:  1063,  73  Atl.  993, 
82  Vt.  361.  (Annotated) 
From  husband  or  \irife. 

21.  The  common-law  rule  that  neither 
husband  nor  wife  can  be  prosecuted  for 
larceny  of  the  goods  of  the  other  is  not 
abrogated  by  a  statute  which  provides  tliat 
husband  and  wife  may  contract  and  own 
property  as  if  single,  and  that  neither  has 
any  interest  in  the  property  of  the  other, 
except  that  the  wife  has  the  right  of  sup- 
port, and  that,  upon  the  death  of  either, 
certain  dower  rights  vest;  and  another 
statute  providing  that  whoever  steals  any- 
thing of  value  is  guilty  of  larceny,— in 
the  absence  of  an  expression  in  tlie  stat- 
utes of  an  intention  thus  to  abolish  the 
rule.  State  v.  Phillips,  40:  142,  97  N.  E. 
976,  85  Ohio   St.   317. 

By  officer. 

22.  A  statute  rendering  it  larceny  for 
one  having  property  in  his  control,  as  a 
public  officer,  to  appropriate  it  to  his  own 
use,  applies  to  an  officer  having  public  mon- 
ey in  his  possession,  although  no  law  au- 
thorized him  to  receive  it.  State  v.  Snow, 
37:  305,  118  Pac.  209,  65  Wash.  353. 

23.  An  officer  of  a  town  who  converts  to 
his  own  use  property  of  the  town  in  his 
possession  cannot  avoid  liability  -for  lar- 
ceny on  the  theory  that,  having  posse.«sion 
of  the  property,  the  element  of  trespass  or 
nonconsent  was  lacking,  since  his  posses- 
sion was  for  a  lawful,  and  not  an  unlaw- 
ful, purpose, — at  least,  where  the  statute 
makes  embezzlement  larceny.  Vought  v. 
State,  32:  234,  114  N.  W.  518,  646,  135  Wis. 
6. 

24.  A  constable  may  be  convicted  of  lar- 
ceny, where,  although  acting  under  a  writ 
regular  on  its  face,  the  evidence  shows  that 
he  took  the  property  of  a  stranger  under  it, 
in  pursuance  of  a  conspiracy  to  get  posses- 
sion of  it  in  that  manner,  and  concealed  the 
property  and  himself,  so  that  a  lawful  claim 
for  the  property  could  not  be  made  upon 
him.  Luddy  v.  People,  3:  508,  76  N.  E.  581, 
219  111.  413.  (Annotated) 
Of    money     or    property     secured     by 

fraud. 

25.  One  who  induces  another  to  part 
with  money  as  a  wager  on  a  pretended 
event  which  is  not  to  take  place,  with  the 
intention  of  appropriating  it  to  his  own 
use,  is  guilty  of  larceny  in  making  such 
appropriation,  notwithstanding  the  owner 
consents  to  part  with  the  possession.  State 
V.  Ryan,  i :  862,  82  Pac.  703,  47  Or.  338. 

(Annotated) 

26.  If  one  takes  from  a  card  table,  with-' 
out  consent  of  his  opponent,  money  belong- 
ing to  the  latter,  under  the  pretense  that  he 
has  won  it  in  the  game,  which  was  in  fact 
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fraudulently  conducted  by  him,  so  that  the 
owner  of  the  money  had  no  chance  to  win, 
and  was  the  only  one  who  risked  anytiiing, 
with  intent  to  appropriate  it  to  his  own 
use,  he  is  guilty  of  larceny.  State  v.  Don- 
aldson, 20:  1 164,  99  Pac.  447,  35  Utah,  96. 

(Annotated) 

27.  One  who  obtains  from  another  a  sum 
of  money  by  a  fraudulent  use  of  cards  is 
guilty  of  larceny  of  the  whole  amount,  al- 
though he  intends  to  divide  it  with  others 
who  are  confederated  with  him  in  the  trans- 
action. State  V.  Donaldson,  20:  1164,  99 
Pac.  447,  35  Utah,  96. 

28.  One  who  induces  another  to  put  up 
his  money  on  a  pretended  horse  race,  for 
the  purpose  of  getting  others  to  bet,  under 
the  promise  that  it  shall  be  returned  as 
soon  as  it  has  served  its  purpose,  but  in 
reality  with  the  intent  that  the  stakeholder 
shall  convert  it  to  the  use  of  several  co- 
conspirators, including  the  promisor,  is,  if 
the  intent  is  carried  out,  guilty  of  lar- 
ceny; and  it  is  immaterial  that  the  trans- 
action was  such  that  the  identical  money 
was  not  to  be  returned,  but  the  owner  had 
in  fact  parted  with  the  title.  State  v.  Dob- 
bins, 42:  735,  132  N.  W.  805,  152  Iowa,  632. 

( Annotated ) 

29.  One  who  wrongfully  obtains  from  a 
transportation  company  possession  of  bag- 
gage to  which  he  is  not  entitled,  by  pla- 
cing the  wrong  check  on  it  with  intent  to 
appropriate  it  to  his  own  use,  is  guilty  of 
larceny.  Aldrich  v.  People,  7:  1149,  79  N.  E. 
964,    224    111.   622. 

30.  The  mere  turning  over  by  a  trans- 
portation company,  upon  the  mistaken  sup- 
position that  he  is  entitled  to  its  posses- 
sion, of  baggage  to  one  claiming  it,  is  not 
such  a  consent  to  the  latter's  possession 
as  will  prevent  his  being  liable  for  larceny 
in  case  he  has  not  such  right.  Aldrich  v. 
People,  7:  1 149,  79  N.  E.  964,  224  111.  622. 

(Annotated) 

31.  The  rule  that,  if  the  owner  of  goods 
parts  with  both  the  possession  and  title  to 
another,  not  expecting  their  return  or  dis- 
position in  accordance  with  his  directions, 
the  one  receiving  them  is  not  guilty  of  lar- 
ceny, although  he  procures  them  by  fraud, 
does  not  apply  where  the  property  is  ob- 
tained from  a  transportation  company  hav- 
ing custody  of  it  merely  as  bailee,  by  one 
wrongfully  claiming  title  to  it.  Aldrich  v. 
People,  7:1149,  79  N.   E.   964,  224  111.   622. 

32.  The  general  owner  of  goods  shipped 
by  a  common  carrier  may  be  guilty  of  lar- 
ceny by  fraudulently  taking  them  from  its 
possession,  with  the  intent  of  defeating  its 
lien  upon  them  for  the  transportation  char- 
ges. Atchison,  T.  &  S.  F.  R.  Co.  v.  Hins- 
dell,  12:  94,  90  Pac.  800,  76  Kan.  74. 

( Annotated ) 

33.  Fraud  in  securing  possession  of 
chattels  is  not  material  to  a  conviction, 
under  a  statute  making  one  guilty  of  lar- 
ceny who  unlawfully,  and  with  intent  to 
steal  or  embezzle,  converts  the  chattels  of 
another,  whether  they  are  or  are  not  in 
his  possession  at  the  time  of  such  con- 
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version.     Com.  v.  Althause,  31:999,  93  N. 
E.   202,   207   Mass.    32.  (Annotated) 

34.  One  who,  under  the  belief  that  it  is 
a  lawful  organization,  sends  stock  certifi- 
cates indorsed  in  blank  to  a  fictitious  bank, 
instituted  by  a  stockbroker  to  assist  him  in 
getting  possession  of  such  securities,  for  de- 
livery to  such  broker  upon  payment  of  the 
purchase  price,  by  reason  of  which  they  pass 
directly  into  the  broker's  possession,  can- 
not, on  the  theory  that  the  broker's  mode  of 
securing  them  was  larceny,  reclaim  them 
from  a  bona  fide  purchaser,  securing  title 
through  the  broker,  who  fails  to  pay  for 
them,  but  he  is  estopped  by  his  intent  to 
transfer  the  title  and  his  conduct  in  rela- 
tion thereto.  Beckwith  v.  Galice  Consol. 
Mines  Co.   16:  723,  93  Pac.  453,  50  Or.  542. 

35.  One  is  guilty  of  larceny  who,  by 
means  of  a  loan  of  money,  secures  posses- 
sion of  negotiable  securities  placed  with 
him  as  collateral  to  the  loan,  with  the  in- 
tention of  feloniously  converting  them  to 
his  own  use,  and  then  so  feloniously  con- 
verts them.  Com.  v.  Althause,  31:  999,  93 
N.   E.  202,  207  Mass.  32. 

36.  That  one  wrongfully  sells  collateral 
security  of  which  he  has  obtained  posses- 
sion by  false  pretenses  does  not  render  him 
guilty  of  larceny  by  obtaining  property  by 
false  pretenses.  Com.  v.  Althause,  31: 
999,  93  N.  E.  202,  207  Mass.  32. 

37.  One  who,  with  intent  to  convert  the 
proceeds  to  his  own  use,  secures  from  his 
fiancee  a  conveyance  of  property  upon  the 
representation  that  he  will  sell  it,  and  can 
sell  it,  to  better  advantage  than  she  can, 
and  will  turn  the  proceeds  over  to  her,  and 
then  sells  the  property  and  appropriates 
the  proceeds,  is  guilty  of  larceny,  since, 
though  she  has  conveyed  the  title  to  the 
property,  she  has  not  parted  with  the  right 
to  the  proceeds.  Morton  v.  Com.  52:  1222, 
166  S.  W.  974,  159  Ky.  231.  (Annotated) 
Of  lost  property. 

See  also  supra,  8. 

38.  A  finder  is  not  guilty  of  larceny  be- 
cause he  knows  or  ascertains  who  the  owner 
of  the  property  is,  and  either  denies  having 
it  or  fails  voluntarilv  to  return  it.  Brewer 
V.  State,  30:  339,  125  S.  W.  127,  93  Ark. 
479.  (Annotated) 

39.  One  with  whose  wife  money  is  left 
by  a  finder  for  his  inspection,  on  her  sug- 
gestion that  it  may  be  his,  is  guilty  of 
larceny  if  he  wrongfully  retains  it  under 
the  claim  that  he  is  the  true  owner.  Wil- 
liams V.  State,  2:  248,  75  N.  E.  875,  165 
Ind.  472.  (Annotated) 

40.  One  to  whom  a  lost  check  is  handed 
for  information  as  to  the  owner,  who,  after 
learning  the  owner's  name,  procures,  by 
means  of  false  representations,  the  instru- 
ment to  be  left  with  him,  and  subsequently 
appropriates  it  to  his  own  use,  is  guilty  of 
larceny.  State  v.  Levine,  10:  286,  66  Atl. 
529,  79  Conn.  714. 

♦-»-♦ 


UVRB. 

Rendering  of,  as  nuisances,  see  Nuisances, 
19. 
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LAST  CLEAR  CHANCE. 

In  general,  see  Master  and  Servant,  685 ; 
Nbxjligence,  IL  f;  Proximate  Cause, 
75;  Railroads,  219,  237,  238;  Street 
Railways,  70-76. 

Question  for  jury  as  to,  see  Trial,  514. 

Instruction  as  to,  see  Trial,  897. 


•LATEJrr  DEFECTS. 

Servant's  assumption  of  risk  from,  see  Mas- 
ter AND  Servant,  512. 


LATERAL  RAILROAD. 

Power  of  corporation  to  operate,  see  Corpo- 
ration, 51. 
In  general,  see  Railroads,  17-19. 


LATERALS. 


Cutting    ofT   of   water    from    consumer    for 

failure  to  repair  laterals,  see  Waters, 

348. 
Requiring    consumer   of    water    to   pay    for 

laterals    from    property    to    main,    see 

Waters,  341. 


LATERAL  SUPPORT. 

I.  Land  in  natural  state,  1—4. 
II.  Buildings,    5. 

Consideration  for  contract  to  protect,  see 
Contracts,  64. 

Damages  for  injuries  to,  by  condemnation 
proceedings,  see  Damages,  561. 

Right  to,  of  one  condemning  property  for 
railway,  see  Eminent  Domain,  116. 

Liability  for  injury  to,  see  Eminent  Do- 
main, 183,  203. 

Right  to  compensation  for  injury  to,  see 
Eminent  Domain,  274,  275. 

Injury  to,  in  bringing  street  to  grade,  see 
Highways,  132,  133. 

Landlord's  duty  to  protect  lateral  support 
of  building,  see  Landlord  and  Tenant, 
105,  160-162. 

Liability  of  municipality  for  injury  to,  see 
Municipal  Corporations,  324. 

Removal  of,  by  railroad,  see  Trover,  42. 

Effect  of  right  of,  on  right  to  hasten  drain- 
age of  surface  water,  see  Waters,  270. 

J.  Land  in  natural  state. 

(See  also  same  heading  in  Digest  Ii.R.A. 
1-70.) 

1.  That  different  parcels  of  land  owe 
to  each  other  the  duty  of  lateral  support 
when  in  their  natural  condition  does  not 
require  the  owner  of  one  to  furnish  such 
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support  for  the  other,  when  its  owner  at- 
tempts to  construct  upon  it  an  embank- 
ment of  earth  far  beyond  its  capacity  to 
withstand.  Giaconi  v.  Astoria,  37:  1150, 
lis  Pac.  180,  60  Or.  24. 
To  highway. 

Consent  to  placing  of  earth  on  lot  as  lateral 
support  to  adjoining  street  as  a  dedi- 
cation to  public  use,  see  Dedication,  3. 
Injunction  to  restrain  injury  to  lateral  sup- 
port of  highway,  see  Injunction,  377. 

2.  The  owner  of  land  abutting  on  a 
high\vay  is  burdened  with  the  duty  of  pre- 
serving lateral  support  to  the  highway  as 
constructed  and  operated  for  public  use. 
Haverstraw  v.  Eckerson,  20:  287,  84  N.  E 
578,  192  N.  Y.  54.  (Annotated) 
For  stmctnres  nnder  highiv^ay. 

3.  The  doctrine  of  lateral  support  does 
not  apply  as  between  persons  constructing 
and  maintaining  structures  underneath  a 
highway  under  authority  of  the  municipal- 
ity. New  York  Steam  Co.  v.  Foundation  Co. 
21:  470,  87  N.  E.  765,  195  N.  Y.  43. 
Excavations. 

Damages  for  breach  of  contract  not  to  in- 
terfere with,  see  Damages,  2. 

Estoppel  to  enforce  contract  not  to  interfere 
with,  see  Estoppel,  230. 

4.  The  right  to  remove  the  lateral  sup- 
port of  the  remaining  land  of  the  grantor  in 
the  construction  of  the  road  does  not  pass 
by  a  grant  in  fee  simple  of  a  strip  of  land 
which  is  to  be  used  for  a  railroad  right  of 
way,  where  the  land  is  not  expressly  grant- 
ed for  that  purpose,  and  there  is  nothing  to 
show  that  damages  were  paid  for  injury 
to  the  remaining  property  by  the  construc- 
tion of  the  road,  or  that  any  release  was 
made  of  such  damages.  Pettit  v.  James- 
town &  F.  R.  Co.  21:  318,  71  Atl.  1048,  222 
Pa.    490.  (Annotated) 

II.  Buildings. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Right  of  tenant  to  recover  for  injury  to, 
see  NBX5LIGENCE,  272. 

Excavations. 

5.  Negligence  in  making  an  excavation 
on  one's  property,  or  in  leaving  it  exposed 
for  an  unreasonable  time  before  putting  in 
retaining  walls,  will  render  him  liable  for 
injuries  to  buildings  on  adjoining  property 
through  the  caving  in  of  the  embankments. 
Hannicker  v.  Lepper,  6:  243,  107  N.  W.  202, 
20  S.  D.  371.  (Annotated) 


LAUNDRIES. 


Limiting  hours  of  women's  labor  in,  see 
Constitutional  Law,  310. 

Regulating  hours  of  labor  in,  see  Constitu- 
tional Law,  483. 

Injunction  to  prevent  servant  from  disclos- 
ing lists  of  names  of  customers  to  nevfi 
employer,  see  Injunction.  120.  •* 
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Validity  of  agreement  to  fix  price  of  laun- 
dry work,  see  Monopoly  and  Combina- 
tions, 61. 


LA^V  OF  THE  ROAD. 

:  Liability    for    injury    by    violation    of,    see 
Neoligrnce,  195,  199. 


LAW. 

Eight  of  corporation  to  practise,  see  Attor- 
ney General,  8. 

As  to  common  law,  see  Common  Law. 

Eeading  into  contract,  see  Contracts,  343. 

Law  merchant  of  other  state,  see  Courts, 
313. 

Judicial  notice  of,  see  Evidence,  I.  a. 

Presumption  as  to,  see  Evidence,  II.  a. 

Laws  of  nature,  see  Evidence,  23. 

Necessity  and  sufficiency  of  pleading,  see 
Pleading,  I.  j. 

As  to  statutes,  see  Statutes, 


LAW  BOOKS. 


Failure  of  consideration  for  subscription  to 
serial  publication  of,  see  Contracts, 
765. 

Rescission  of  contract  to  purchase,  see  Sale, 
197. 


-LA'W  MERCHANT. 

In  general,  see  Bills  and  Notes. 
Determining   law   merchant  of  other   state, 
see  Courts,  313. 


LAW  OF   PLACE. 


See  Conflict  of  Laws. 


LAW  OF  THE  CASE. 

Decision  on  former  appeal  as,  see  Appeal 
and  Error,  1652-1666. 

Effect  of  order  sustaining  demurrer  to  com- 
plaint as  determining,  see  Pleading, 
658,  659. 

See  also  Judgmeint,  94. 

1.  A  judge  presiding  at  the  trial  of  a 
cause  is  not  bound  by  an  intimation  or 
expression  of  opinion  of  a  judge  presiding 
at  a  former  trial  of  the  same  action.  Par- 
rot V.  Mexican  C.  R.  Co.  34:  261,  93  N.  E. 
590,  207  Mass.  184. 


LAW  OF  THE  LAND. 


See  Constitutional  Law,  TI.  b. 
Digest  1-52  L.R.A.(N.S.) 


LAAV    REPORTS. 


Accounting  for  proceeds  of  sale  of  court  re- 
ports made  from  unauthorized  use  of 
uncopyrighted  manuscripts  and  stereo- 
type plates,  see  Accounting,  7. 

Right  of  one  publishing,  under  contract  with 
state,  to  print  and  sell  copies  of,  see 
Contracts,  13,  14;  Principal  and 
Agent,  3. 

♦-•-* 


LAW^S    OF   NATURE. 

Judicial  notice  of,  see  Evidence,  23. 
♦-»♦ - 


LAW^YERS. 


See  Attorneys. 


LAY  DAT. 

See  Shipping,  8,  9. 


LEADING  QUESTION. 

Prejudicial   error    as   to,    see    Appeal   and 

Error,  1181. 
To  witness,  see  Witnesses,  74,  75. 


LEAKAGE. 


Liability  of  carrier  for  loss  of  property 
through,  see  Carriers,  796. 

Of  electricity,  see  Electricity,  2,  3. 

Liability  of  insurer  for  injury  by,  see  In- 
surance, 685. 


LEASE. 

See  Landlord  and  Tenant. 
♦-»-♦ 


LEASEHOLD. 


Vesting  of  title  to  leasehold  in  lessee's  trus- 
tee in  bankruptcy  as  dependent  upon 
acceptance  by  trustee,  see  Bankruptcy, 
110. 

Mechanics'  liens  on,  see  Mechanics'  Liens, 
50,  91. 
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LEAVE    OF    COURT.  LEGISLATIVE   AUTHORITY. 


To  maintenance  of  suit  by  foreign  receiver, 

see  Receivers,  47. 
To  file  bill  of  review,  see  Review,  6. 


LEDGER. 

Admissibility  of  ledger  page  in  evidence,  see 
Evidence,  793. 


♦  >  » 


LEG. 

Damages  for  loss  of,  see  Damages,  433. 

♦-•-♦ 

LEGACY. 

When   interest  on,  begins  to  rim,   see  In- 
terest, 48,  49. 
In  general,  see  Wills,  III. 
See  also  Legatees. 

♦-•-♦ 


LEGAL  OBLIGATION. 

As    consideration    for    promise,    see    CoN- 
TBACTS,  107,  108. 

♦-•-•^ 


LEGAL  PROCEEDINGS. 

Injunction  against,  see  Injunction,  I.  i. 


LEGAL  REPRESENTATIVES. 

Right  of,  to  insurance  money,  see  Insub- 
ANCE,  833,  834,  851. 

In  general,  see  Executors  and  Adminis- 
trators. 


LEGAL  SERVICES. 

Liability    of    infant   for,    see   Infants,   56, 
65,  66. 


LEGAL  TENDER. 


Refusal  of  pennies  in  payment  of  street  car 

fare,  see  Carriers,  647. 
In  general,  see  Money. 


LEGATEES. 


Estoppel  of,  see  Estoppel,  134. 
Admissibility   of   declarations   of   colegatee, 

see  Evidence,  1458, 
See  also  Legacy. 
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For  erection  of  bridge  as  defense  to  liability 
for  injury  to  abutting  property,  see 
Bridges,  4. 


.       LEGISLATIVE  JOURNALS. 

Entry  in,  of  proposed  constitutional  amend- 
ment, see  Constitutional  Law,  5. 
In  general,  see  Statutes,  I.  d. 


LEGISLATIVE   ROLLS. 

Mandamus    to    keeper    of,    see   Mandamus 
37-39. 


LEGISLATURE. 


/.  In  general,  1,  2. 
II.  Potters,   3—8. 

Validity    of    legislation    by,    generally,    see 

Constitutional  Law. 
Entry  in  journals  of,  of  proposed  constitu- 
tional amendment,  see  Constitutionai 

Law,  5. 
As  to  contracts  for  lobbying,  see  Contracts, 

III.  c,  4. 
Validity  of  contract  to  procure  legislative 

action,  see  Contracts,  515,  516. 
Jurisdiction  of  court  to  review  acts  of,  see 

Courts,  I.  c,  2. 
Extraneous  evidence  to  show  different  date 

of  adjournment  than  that  indicated  on 

legislative  records,  see  Evidence,  933. 
Mandamus  to  keeper  of  legislative  rolls,  see 

Mandamus,  37-39. 
Mandamus  to  compel  issuance  of  certificate 

of  election  to  candidate  for  member  of, 

see  Mandamus,  82. 
Legislative  functions  of  city,  see  Municipal 

Corporations,  II.  c. 
Provision  for  remedy  for  invasion  of  right 

of   privacy   as   duty  of   legislature,   see 

Privacy,  1. 
Enactment  of  statutes  by,  see  Statutes. 
Legislative  intent  as  guide  to  interpretation 

of  statute,  see  Statutes.  193,  212-218. 

I.  In  general. 

(See   also   same  heading  in  Digest   L.R.A. 
1-70.) 

Adionrnment. 

Sufficiency  of  evidence  to  contradict  dat«  of 

adjournment  of  legislature  as  shown  by 

journal,  see  Evidence,  2256. 
Date  of  adjournment   indicated   in  journal 

as  calendar  day,  see  Time,  4. 
Committee. 

1.  Authority  to  contract  for  transpor- 
tation and  entertainment  is  conferred  upon 
a  legislative  committee  by  a  resolution, 
treated  by  the  legislature  as  legislation,  by 


LEGISLATURE,  II. 
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which  it  decides  to  attend  a  public  func- 
tion in  a  body,  and  refers  all  matters  per- 
taining to  such  attendance  to  the  com- 
mittee. Russ  V.  Com.  i:  409,  60  Atl.  169, 
210  Pa.  544. 
Coiupei.sation. 

2.  A  resolution  by  a  legislative  body 
to  attend  a  patriotic  event  at  public  expense 
does  not  contravene  a  constitutional  provi- 
sion fixing  the  salaries  of  the  members,  and 
ordaining  that  they  shall  receive  no  other 
compensation  whatever.  Russ  v.  Com.  i: 
409,  60  Atl.  169,  210  Pa.  544.       (Annotated) 

//.   Poivers. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

To  provide  that  death  shall  not  abate  ac- 
tion, see  Abatemext  and  Revival,  4. 

To  cut  off  right  of  appeal,  see  Appeal  and 
Error,  3. 

To  empower  judge  to  deliver  bill  of  excep- 
tions after  expiration  of  term,  see  Ap- 
peal AND  Error,  254. 

To  authorize  disbarment  of  attorney  with- 
out trial  by  jury,  see  Attorneys,  12. 

To  make  it  a  misdemeanor  to  offer  for  sale 
real  estate  of  another  without  written 
authority,  see  Brokers,  4. 

To  prohibit  carrying  of  weapons,  see  Carry- 
ing Weapons,  1-3. 

To  destroy  stockholder's  constitutional  lia- 
bility for  debts,  see  Constitutional 
Law,  31. 

To  confer  special  privileges  in  streets,  see 
Constitutional  Law,  160. 

To  deprive  courts  of  right  to  punish  for 
contempt,  see  Contempt,  98. 

To  amend  corporate  charter,  see  Coepoba- 
TiONS,  37-46. 

To  provide  for  domestication  of  foreign  cor- 
porations, see  Attachment,  13. 

As  to  courts,  see  Courts,  I,  e. 

To  limit  review  of  decision  of  railroad  com- 
mission to  certain  court,  see  Courts, 
195. 

To  compel  production  of  books  and  docu- 
ments by  corporation,  see  Discovery 
and  Inspection,  20. 

As  to  voters  and  elections,  see  Elections. 

To  authorize  exercise  of  power  of  eminent 
domain,  see  Eminent  Domain. 

To  authorize  taking  of  property  without 
compensation,  see  Eminent  Domain, 
III.  c. 

To  prohibit  fortune  telling,  see  Fortune 
Telling. 

To  require  slow  moving  vehicles  to  keep  to 
right  side  of  street,  see  Highways,  34, 
35. 

To  exempt  city  from  liability  for  injuries 
on  liifhwav,  see  Highways,  157. 

To  prohibit  taking  of  ice  from  stream,  see 
Ice,  1. 

To  grant  inhabitants  of  municipality  right 
of  referendum  on  question  of  liquor  li- 
cense, see  Initiative,  Rbifebendum,  and 
Recall,  2. 

To  provide  for  recall  of  officers,  see  Initia- 
tive, Referendum,  and  Recall,  10. 
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To  prohibit  manufacture  and  sale  of  liquor, 
see  Intoxicating  Liquors,  I.  a. 

To  prohibit  sale  of  liquor  outside  of  local 
option  territory,  see  Intoxicating  Li- 
quors, I.  c. 

To  extend  or  abridge  existing  term  of  judge, 
see  Judges,  4. 

To  confer  jurisdiction  upon  justice  of  the 
peace,  see  Justice  of  the  Peace,  5. 

To  require  tenant  by  sufferance  to  pay  for 
use  and  occupation,  see  Landlord  and 
Tenant,  182. 

As  to  license,  see  License,  II.  b. 

As  to  municipal  charters,  see  Municipal 
Corporations,  7,  11,  1?   16. 

To  provide  for  commission  lorm  of  govern- 
ment for  municipality,  see  Municipal 
Corporations,  11. 

Over  municipality,  see  Municipal  Cobpora- 
tions,  37-40. 

To  declare  thing  a  nuisance,  see  Muisances, 
5,  7. 

To  authorize  nuisance,  see  Nuisances,  189- 
203;  Railroads,  25,  126. 

To  appoint  county  officer,  see  Officers,  45. 

To  abolish  office,  see  Officebs,  52. 

To  estimate  cost  of  improvement  and  appor- 
tion assessments,  see  Public  Improve- 
ments, 66. 

As  to  public  funds,  see  Public  Moneys. 

To  regulate  rates  of  public  service  corpora- 
tions, see  Public  Service  Corpora- 
tions, 11. 

To  regulate  gas  rates,  see  Gas,  III.  b. 

To  authorize  city  to  suspend  right  to  regu- 
late water  rates,  see  Waters,  410. 

To  regulate  water  rates  by,  see  Waters, 
409. 

Over  schools,  see  Schools,  I.  a. 

As  to  assessment  and  collection  of  school 
tax,  see  Schools,  50,  51. 

As  to  taxes,  see  Taxes. 

To  provide  for  registration  of  union  label, 
see  Trademarks,  23. 

To  prohibit  issuing  of  trading  stamps,  see 
Trading  Stamps,  3. 

To  abrogate  right  to  have  trust  carried  out 
according  to  purpose  of  settlor,  see 
Trusts,  2. 

To  confer  upon  particular  consumer  of 
water  preferential  right,  see  Waters, 
343. 

To  regulate  or  control  public  waters,  see 
Waters,  38-46. 

To  authorize  entry  upon  lands  of  riparian 
proprietor,  see  Waters,  46. 

Delegation  of,  see  Constitutional  Law, 
L  d. 

Usurpation  of,  see  Constitutional  Law, 
I.  f. 

Police  power,  see  Constitutional  Law,  II. 
c;  Courts,  I.  c,  2,  b. 

Conferring  upon  courts  power  to  suspend 
sentence  during  good  behavior,  see 
Criminal  Law,  279-281. 

Validity  of  joint  resolution  of  legislature  as 
to  deposit  of  school  funds  in  bank,  see 
Public  Moneys,  5. 

Limitation  on  power  to  create  debt,  see 
State,  3-9. 

Validity  of  statute,  see  Statutes,  I.  c. 
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3.  The  house  of  delegates  has  no  power 
by  its  independent  action,  to  raise  a  com- 
mittee of  investigation,  with  power  to  sit 
during  the  recess  of  the  legislature  after  the 
close  of  the  session  of  the  legislature.  Ex 
parte  Caldwell,  lo:  172,  55  S.  E.  910,  61  W. 
Va.  49.  (Annotated) 

4.  Making  the  taking  of  more  than  2 
per  cent  interest  a  month  for  the  loan  or 
forbearance  of  money  a  crime  is  not  beyond 
the  legitimate  powers  of  the  legislature.  Re 
Berger,  3:  530,  90  S.  W.  759,  193  Mo.  16. 

(Annotated) 

5.  The  legislature  has  power  to  pass  an 
act  limiting  the  charges  to  shippers  for  use 
of  the  facilities  of  stock  yards,  although 
power  to  pass  such  an  act  is  not  expressly 
delegated  to  the  legislature,  since  there  are 
no  limits  upon  its  power  except  such  as 
may  be  found  in  the  state  and  Federal 
Constitutions.  ,  Ratcliff  v.  Wichita  Union 
Stockyards  Co.  6:  834,  86  Pac.  150,  74  Kan. 
1. 

6.  The  legislature  of  a  state  may  de- 
clare the  existence  of  San  Jos6  scale  to  be  a 
nuisance,  and  may  confer  power  upon  local 
boards  or  tribunals  to  exercise  the  police 
power  of  the  state  to  abate  it  when  in  the 
judgment  of  such  tribunals  the  conditions 
exist  which  the  legislature  has  declared  con- 
stitute such  nuisance.  Balch  v.  Glenn,  43: 
1080,  119  Pac.  67,  85  Kan.  735. 

7.  The  legislature  may  make  the  choses 
in  action  of  a  corporation  subject  to  exe- 
cution. Smith  V.  Johns,  45:  266,  150  S.  W. 
97,  126  Tenn.  435. 

8.  The  legislature,  as  the  representa- 
tive of  the  public,  may  by  a  proper  act  de- 
termine to  what  particular  use  a  block  of 
land  which  has  been  dedicated  to  the  pub- 
lic use  without  the  designation  of  the  par- 
ticular use  shall  be  devoted,  where  no  pri- 
vate rights  have  intervened.  Daughters  v. 
Board  of  Commissioners,  27:  938,  106  Pac. 
297,  81  Kan.  548.  (Annotated) 


LEGITIMACT. 


Presumption  as  to,  see  Evidence,  117,  118, 
123,  146. 

Sufficiency  of  proof  of,  see  Evidence,  2210, 
2211. 

As  to  illegitimates,  see  Bastardy;  Illegiti- 
mates, 


LEGITIMATION. 


Right  of  illegitimate  child  to  inherit,  see 
Descent  and  Distribution,  12-15. 

Of  illegitimate  child,  see  Parent  and  Child, 
II. 


LEPROSY. 


Injunction  against  sending  one  afflicted 
with,  to  pest  house,  see  Injunction, 
107. 
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LESSOR  AND  LESSEE. 

In  general,  see  Landlord  and  Tenant. 


LETTER. 

Curing  error  in  admission  of  parol  evidence 
of  contents,  see  Appeal  and  Error,  839. 

Error  in  excluding  from  evidence,  see  Ap- 
peal AND  Error,  1246,  1255. 

Injury  to  person  at  railroad  depot  for  pur 
pose  of  mailing,  see  Carriers,  592,  593, 
609. 

Sufficiency  of,  to  constitute  contract  foi 
sale  of  land,  see  Contracts,  284. 

As  memorandum  to  satisfy  statute  of 
frauds,  see  Contracts,  301. 

Copyright  in  unpublished  letter,  see  Copy- 
right, 2,  3. 

Admissibility  in  evidence,  see  Appeal  and 
Error,  1135;  Evidence,  IV.  k. 

Admissibility  of  part  of,  in  evidence,  see 
Evidence,  877. 

Presumption  of  receipt  of,  see  Evidence, 
511,  512. 

Secondary  evidence  of  writing  of,  see  Evi- 
dence, 730. 

Parol  evidence  as  to  contents  of,  see  Evi- 
dence, 713. 

Sufficiency  of  evidence  to  show  authenticity 
of,  see  Evidence,  738,  739,  741. 

Opinion  evidence  to  show  that  letter  issued 
from  certain  office,  see  Evidence,  1182. 

Letters  by  wife's  attorney  to  husband  as 
confidential  communications,  see  Evi- 
dence, 1316. 

Sufficiency  of,  to  support  charge  against 
father  for  alienating  affections  of 
daughter  from  husband,  see  Evidence, 
2259. 

Corroboration  of  evidence  of  prosecutrix  by, 
see  Evidence,  2366, 

As  subject  of  forgery,  see  Forgery,  9. 

Injunction  against  publication  or  multipli- 
cation of,  see  Injunction,  95. 

Abstracting  money  from  letter  intrusted  to 
person  to  mail,  as  larceny,  see  Larceny, 
3. 

Libel  by,  see  Libel  and  Slander. 

Property  rights  in,  see  Literary  and  Artis- 
tic Property,  1. 

Incorporating  letter  into  pleading,  see 
Pleading,  1. 

Genuineness  of,  as  question  for  jury,  see 
Trial    622. 

As  wiU,  see  Wills,  13,  120,  121. 


LETTER   CARRIERS. 

Requiring  street  railway  to  carry  free,  see 
Carriers,  1031,  1032. 


LETTER  HEAD. 


Printed  matter  in,  as  part  of  contract,  see 
Contracts,  344. 
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IJBTTER  PRESS  COPIES. 

As  evidence,  see  Evidence,  719. 


LEVEES. 

Appeal  from  judgment  enjoining  comple- 
tion of,  see  Appeal  and  Error,  292. 

Construction  and  maintenance  of,  as  breach 
of  covenant  of  warranty,,  see  Covenants 
AND  Conditions,  62. 

Payment  of  levee  taxes  imder  duress,  see 
Duress,  3. 

Destruction  of  municipal  water  supply  sys- 
tem by  construction  of,  see  Eminent 
Domain,  28,  187. 

Taking  of  property  in  construction  of,  see 
Eminent  Domain,  205,  206. 

Compensation  for  injury  resulting  from  erec- 
tion of,  see  Eminent  Domain,  218. 

Flooding  of  land  by  construction  of,  see 
Eminent  Domain,  244. 

Injunction  against  erection  of,  see  Injunc- 
tion, 179. 

Injunction  against  maintenance  of,  see  In- 
junction, 239. 

When  limitations  begin  to  run  against  ac- 
tion for  injuries  resulting  from,  see 
Limitation  of  Actions,  199. 

Entitling  proceeding  to  include  property  in 
levee  district  in  name  of  district,  see 
Parties,  13. 

Assessment  on  property  in  district,  see  Pub- 
lic Improvements,  41. 

1.  Including  railroad  property  in  a 
levee  district  does  not  violate  its  charter 
rights,  on  the  theory  that  the  railroad  com- 
pany was  not  organized  to  reclaim  over- 
flowed lands.  Des  Moines  &  M.  Levee  Dist. 
No.  1  v.  Chicago,  B.  &  Q.  R.  Co.  39:  543, 
145  S.  W.  35,  240  Mo.  614. 


LEVY  AND  SEIZURE. 

I.  What   property    subject,    1—18. 

a.  In  general,   1—18. 

b.  Property  in  custody  of  law. 
II.  Mode  and  sufficiency;  return,  19— 

23. 
III.  Rights  and  liabilities  growing  out 
of  levy,  24—34. 

a.  Of  officer  levying,  24—27. 

b.  Of  others,  28—34. 

c.  Priorities. 

IV.  Bond  for  release  of,   35. 

Abuse  of  process  by,  see  Abuse  of  Process, 

3. 
Striking  out  evidence  in  action  for  alleged 

wrongful  levy,  see  Trial,  55. 
Single  action  for  several  torts  arising  from 

separate   levies   on   same   property,   see 

Action  or  Suit,  86. 
Effect  of  levy  to  give  preference  to  creditor 

of  bankrupt,  see  Bankruptcy,  74. 
Sale  by  third  person  of  property  levied  on, 

see  Chattel  Mortgage,  60. 
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As  cloud  on  title,  see  Cloud  on  Title,  13. 

Obtaining  judgment  in  execution  to  enforce 
lien  as  bar  to  maintenance  of  replevin 
suit,  see  Election  of  Remedies,  22. 

Evidence  that  person  levying  on  exempt 
property  acted  under  advice  of  counsel, 
see  Evidence,  2005. 

Right  to  wearing  apparel  of  wife,  as  between 
her  husband  and  her  execution  creditor, 
see  Husband  and  Wife,  92. 

Necessity  of  wife  joining  husband  in  mort- 
gage of  exempt  personalty,  see  Hus- 
band AND  Wife,  108. 

Injunction  against,  see  Injunction,  294. 

Sale  under,  see  Judicial  Sale. 

Right  of  purchaser  of  growing  crop  from  as- 
signee of  lease  as  against  execution 
creditor  of  assignor  and  assignee,  see 
Landlord  and  Tenant,  88. 

Extending  lien  secured  by  levy  by  injunc- 
tion restraining  sale,  see  Limitation 
OF  Actions,  276. 

Pleading  in  suit  to  recover  property  levied 
on,  see  Pleading,  377. 

Right  of  receiver  to  intervene  in  attach- 
ment proceedings,  see  Receivers,  48. 

Effect  of  inability  to  enforce  judgment  by 
levy  and  sale  as  reason  for  declining 
jurisdiction,  see  State  Institutions, 
8. 

Levy  of  tax,  see  Taxes,  III.  a. 

/.   What  property  subject. 

a.  In  general* 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Attachment  of  trust  fund  in  bank  for  debt 
of  trustee,  see  Banks,  6G,  67. 

Sale  of  property  of  charity  under  execution, 
see  Charities,  6G. 

Enforcing  exemption  laws  of  other  state, 
see  Conflict  of  Laws,  158. 

Constitutionality  of  statute  subjecting 
spendthrift  trust  to  execution,  see  Con- 
stitutional Law,  382,  781. 

On  interest  of  heir, after  execution  of  deed 
by  him,  see  Deeds,  7. 

On  exempt  property  subject  to  payment  of 
particular  debt,  see  Election  of  Rem- 
edies, 3. 

As  to  exemptions,  see  Exemptions;  Home- 
stead. 

Property  subject  to  garnishment,  see  G.\BN- 
ISHMENT,  I.  c. 

Power  of  legislature  to  make  choses  in  ac- 
tion of  corporation  subject  to,  see  Leg- 
islature, 7. 

Sale  of  execution  of  property  of  religious 
or  charitable  corporations,  see  Me- 
chanics' Liens,  58. 

Right  to  levy  on  property  where  owner  has 
made  a  deed  absolute  on  its  face  to 
secure  a  debt,  see  Mortgage,  15. 

Attachment  of  property  after  appointment 
of  receiver  therefor,  see  Receivers,  29, 
48. 

On  trust  property;  trustee's  attempt  to  de- 
feat, see  Pleading,  528. 
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Attachment  of  right  of  man  to  elect  to  take 

against  the  will  of  his  wife,  see  Wills, 

350. 
Levy  on  property  devised  to  person  where 

he    has    renounced    devise,    see   Wills, 

418. 

1.  In  the  absence  of  statutory  inhibi- 
tion, an  ordiniiry  execution  may  issue  on  a 
judgment  against  a  city  of  the  first  class; 
and  while,  on  the  ground  of  public  policy,  it 
cannot  be  levied  on  any  of  tlie  general  reve- 
nues of  the  city,  either  before  or  after  they 
are  collected,  or  upon  any  property,  either 
real  or  personal,  whicli  is  reasonably  neces- 
sary for  government  purposes,  still,  if  any 
property  can  be  found  which  is  not  reason- 
ably necessary  for  the  public  welfare,  and 
which  is  held  by  the  city  as  private  prop- 
erty for  its  benefit,  it  may  be  levied  upon 
and  sold  to  satisfy  such  execution.  Beadles 
V.  I'ry,  2:855,  82  Pac.  1041,  15  Okla.  428. 

2.  If  land  is  conveyed  by  an  absolute 
deed  as  security  for  a  debt,  a  bond  to  re- 
convey  being  given  and  the  possession  be- 
ing retained  by  the  debtor,  the  legal  title 
held  by  the  creditor  as  security  is  subject 
to  levy  under  an  execution  against  him. 
Bridger  v.  Exchange  Bank,  8:  463,  56  S.  E. 
97,  126  Ga.  821. 

3.  The  mere  fact  that  the  value  of 
real  estate  levied  on  may  be  considerably 
more  than  the  amount  of  the  execution 
will  not  necessarily  show  that  the  levy  is 
excessive,  since  the  property  may  be 
incapable  of  subdivision,  or  such  as  can 
only  be  levied  on  in  its  entirety.  Bridger 
V.  Exchange  Bank,  8:  463,  56  S.  E.  97,  126 
Ga.   821. 

4.  Execution  on  a  judgment  obtained  in 
an  action  on  past-due  coupons,  parts  of 
corporate  bonds  secured  by  mortgage,  is  not 
leviable  on  property  covered  by  the  mort- 
gage, especially  where  it  is  provided  in  the 
mortgage  that  no  holder  of  a  bond  or  coupon 
shall  have  the  right  to  disturb  or  prejudice 
the  lien  of  the  mortgage  by  his  action  except 
in  the  manner  provided.  Fleming  v.  Fair- 
mont &  M.  R.  Co.  49:155,  79  S.  E.  826,  72 
W.  Va.  835. 

5.  A  statute  providing  that  an  execu- 
tion shall  not  bind  choses  in  action  not  lia- 
ble at  law  unless  the  judgment  is  registered 
does  not  apply  to  choses  in  action  of  a 
corporation,  which,  by  another  statute,  are 
made  subject  to  execution.  Smith  v.  Johns, 
45:  266,  150  S.  W.  97,  126  Tenn.  435. 

6.  A  lease  of  real  estate  for  a  term  of 
years,  wherein  the  lessee  is  given  the  op- 
tion, at  any  time  after  the  expiration  of  a 
certain  fixed  period,  to  purchase  the  leased 
property  for  a  designated  price,  and,  in 
the  event  of  his  failure  to  do  so,  is  given 
the  right,  at  the  expiration  of  the  term,  to 
be  paid  half  of  the  valuation  of  the  im- 
provements he  has  placed  on  the  leased 
premises  as  fixed  by  three  disinterested  per- 
sons,— does  not  give  the  lessee  such  an  in- 
terest in  the  leased  premises  as  can  be  sub- 
jected to  sale  under  an  execution  at  law. 
Thalheimer  v.  Tischler,  17:  841,  46  So.  514, 
55  Fla.  796.  (Annotated) 
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7.  A  leasehold  estate,  the  term  of 
which,  under  t)ie  written  lease,  does  not 
fall  within  a  statute  providing  that  no 
tenant  for  a  term  not  exceeding  two  years 
shall  assign  or  transfer  his  term  or  inter- 
est without  the  written  assent  of  the  land- 
lord or  person  holding  under  him,  is  sub- 
ject to  sale  under  an  execution  against  the 
lessee,  notwithstanding  a  covenant  in  the 
lease  against  subletting  or  assigning  with- 
out the  consent  of  the  lessor,  where  it  does 
not  afhrmatively  appear  from  the  lease 
that  such  restriction  was  to  apply  other 
than  to  the  voluntary  acts  of  the  lessee. 
Powell  V.  Nichols,  29:  886.  110  Pac.  762,  26 
Okla.  734.  (Annotated) 

8.  A  written  lease  for  a  term  of  more 
than  two  years  is  not  within  the  protection 
of  a  statute  providing  that  no  tenant  for  a 
term  not  exceeding  two  years  shall  assign 
or  transfer  his  term  or  interest  without  the 
consent  of  the  lessor,  so  as  to  prevent  levy 
of  an  execution  on  the  leaseliold.  Powefl 
v.  Nichols,  29:  886,  110  Pac.  762,  26  Okla. 
734. 

9.  Registered  bonds  of  a  foreign  cor- 
poration belonging  to  a  nonresident,  but 
registered  in  the  names  of  his  children,  are 
attachable  for  his  debt  in  the  hands  of  cus- 
todians, where  the  court  has  jurisdiction 
of  himself  and  the  children,  and  may  at 
any  time  acquire  jurisdiction  of  the  cus- 
todians, under  a  statute  providing  that  any 
kind  of  property  or  credits  belonging  to 
the  defendant,  in  the  plaintiff's  own  hands 
or  in  the  hands  of  anyone  else,  may  be 
attached.  De  Beam  v.  De  Beam,  36:  421, 
81  Atl.  223,  115  Md.  668.  (Annotated) 
Equitable   assecs. 

10.  An  equitable  asset  of  a  debtor  can  be 
reached  only  by  proper  proceedings  in  a 
court  of  equity,  and  is  not  subject  to  levy 
and  sale  under  an  execution  at  law  issued 
upon  a  judgment  recovered  against  such 
debtor,  or  upon  a  deficiency  decree  rendered 
against  him  in  a  suit  for  the  foreclosure  of 
a  mortgage;  and,  where  such  levies  and 
sales  are  made,  and  deeds  executed,  by  the 
sherifi',  they  are  all  nullities,  and  vest  no 
title  in  the  purchasers.  Thalheimer  v. 
Tischler,  17:  841,  46  So.  514,  55  Fla.  796. 
Vested  remainder. 

11.  A  vested  remainder  is  subject  to  exe- 
cution during  the  continuance  of  the  preced- 
ing estate.  Walker  v.  Alverson,  30:  115,  68 
S.  E.  966,  87  S.  C.  56.  (Annotated) 
Base  or  conditional  fee. 

12.  A  base  or  conditional  fee  is  subject 
to  seizure  and  sale  under  execution  against 
the  one  in  whom  it  is  vested.  Fordyce  v. 
Woman's  Christian  Nat.  Library  Asso.  7: 
485,  96  S.  W.  155,  79  Ark.  550. 
Curtesy  initiate. 

13.  Under  the  statutes  preserving  the 
property  of  married  women  free  from  lia- 
bility for  the  contracts  or  torts  of  their 
husbands,  but  preserving  curtesy,  curtesy 
initiate  is  not  liable  to  attachment  for  the 
husband's  debts,  and  a  sale  by  the  hus- 
band of  his  curtesy  interest,  which  becomes 
consummate  after  attempted  attachment, 
takes    priority    over    a    subsequent    execu- 
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tion   sale  of  the   interest  levied   on   in   the 
attachment    proceeding.      Carroll    v.    San- 
ford,  40:  1204,  83  Atl.  855,  34  R.  I.  337. 
Intoxicating    liquors. 
Intoxicating  liquors  seized  by  officer  under 

warrant,  see  Replevin,  18. 
See  also  Evidence,  495. 

14.  Intoxicating  liquors  are  not  subject 
to  seizure  upon  execution,  where  a  statute 
forbids  its  sale  except  by  certain  persons, 
for  restricted  purposes,  and  upon  affidavit 
of  the  buyer,  showing  the  occasion  for  the 
purchase.  Hines  v.  Stahl,  20:  11 18,  99  Pac. 
273,  79  Kan.  88.  (Annotated) 

Railroad  property. 

Attachment    of    foreign    railroad   cars,    see 
Action  or  Suit,  42;  CoMMEaicE,  21-24. 

35.  A  state  statute  permitting  the  at- 
tachment of  idle  cars  of  foreign  railroad 
companies  is  not  invalid  as  tending  to  pro- 
mote the  evils  at  which  the  interstate  com- 
merce act  of  Congress  is  aimed,  nor  as  di- 
rectly or  indirectly  tending  to  defeat  any 
of  the  purposes  which  Congress  had  in  view 
when  that  statute  was  enacted.  De  Roche- 
mont  v.  New  York  C.  &  H.  R.  R.  Co.  29: 
529,  71   Atl.   868,  75   N.  H.   158. 

16.  Attaching  idle  freight  cars  of  a  for- 
eign railroad  company  is  not  invalid  under 
the  Federal  statute  giving  railroad  com- 
panies authority  to  carry  property  on  its 
way  to  other  states,  and  to  contract  with 
roads  of  other  states,  so  as  to  form  con- 
tinuous lines  of  transportation.  De  Roche- 
mont  V.  New  York  C.  &  H.  R.  R.  Co.  29: 
525,  71  Atl.  868,  75  N.  H.  158. 
Ne?"otiable    instrnments. 

17.  A  negotiable  promissory  note  is 
within  the  meaning  of  the  terms  "property" 
and  "personal  property,"  used  in  an  at- 
tachment statute,  and  therefore  subject  to 
levy  and  sale  thereunder.  Fishbnrn  v.  Lon- 
dershausen,  14:  1234,  92  Pac.  1060,  50  Or. 
363.  (Annotated) 
Un7inuT dated   claim. 

18.  A  mere  unliquidated  claim  for  freight 
money  against  which  a  set-off  is  claimed 
cannot,  although  it  be  regarded  as  tangible 
property,  be  considered  as  so  far  within  the 
power  of  the  carrier  as  to  be  subject  to 
attachment  for  his  debt  in  the  hands  of  the 
consignee's  agent.  Baker  v.  Doe,  34:  510, 
70  S.  E.  431,  88  S.  C.  69. 

ft.  Property  in  custody  of  law. 

(See  same  heading  in  Digest  L.R.A.  1-10.) 

II.    Mode    and   suffiei^ncy ;    return. 

(See   also   same  heading  im  Digest  L.R.A. 
1-10.) 

What  court  may  determine  validity  of,  see 

Courts,  274. 
Estoppel    by    giving    forthcoming   bond    to 

question  legality  of  levy,  see  Estoppel, 

220. 
Burden  of  proving  levy  void  for  excessive- 

ness,  see  Evidence,  658. 
Parol  evidence  that  posted  notice  was  one 

that  corn  was  taken  on  execution,  see 

Evidence,  906. 


Question   for   jury  as   to   validity   of,    see 
Trial,   223. 

19.  A  fi.  fa.  issued  upon  the  foreclosure 
of  a  chattel  mortgage  in  the  superior  court, 
and  directed  to  "all  and  singular  the  sher- 
iffs, or  their  lawful  deputies,  and  coroners 
of  this  state,"  cannot  be  levied  by  a  con- 
stable of  a  justice's  court,  and  such  a  levy 
should  be  dismissed  upon  a  motion  made 
at  the  trial.  Peeples  v.  T.  W.  Garrison  & 
Son,  51:  635,  81  S.  E.  116,  141  Ga.  411. 
On  grooving  crops. 

20.  It  is  not  essential  to  the  validity 
of  the  levy  of  a  writ  of  execution  upon  a 
field  of  standing  corn,  that  the  officer  should 
station  and  keep  a  guard  over  the  field. 
National  Bank  v.  Dull',  16:  1047,  94  Pac.  260, 
77  Kan.  248. 

21.  An  officer,  in  levying  an  execution 
upon  a  field  of  standing  corn,  need  take  only 
such,  possession  as  the  nature  of  the  prop- 
erty will  permit;  and  he  is  not  required  to 
do  that  which,  but  for  the  writ,  would  make 
him  a  trespasser.  National  Bank  v.  Duff, 
16:  I047,  94  Pac.  260,  77  Kan.  248. 

( Annotated ) 

22.  A  writ  of  execution  issued  against 
the  property  of  a  husband  and  his  wife  is 
sufficiently  levied  upon  a  field  of  standing 
corn  owned  by  the  husband,  where  the  offi- 
cer found  the  wife  at  home,  her  husband  be- 
ing away,  read  the  execution  to  her  and  told 
her  he  intended  to  take  the  com,  and  then 
went  with  a  witness  and  posted  at  a  pub- 
lic corner  of  the  field  a  notice  that  the  corn 
was  taken  on  execution  and  was  in  his  pos- 
session, and  duly  indorsed  the  levy  on  the 
writ.  National  Bank  v.  Duff,  16:  1047,  ^4 
Pac.  260,  77  Kan.  248. 

23.  A  levy  on  a  growing  crop  by  post- 
ing notices  of  sale  and  delivering  a  copy  of 
the  execution  and  notices  to  the  judgment 
debtor  is  not  sufficient  to  prevent  a  subse- 
quent valid  sale  of  the  property  by  such 
debtor.  Cupples  v.  Level,  23:  519,  103  Pac. 
430,  54  Wash.  299. 

III.  Rights  and  liabilities  growing  out 
of  levy.  iii 

*  a.  Of  officer  levying. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Privileged  communications,  see  infra,  U.  e, 
5. 

Return  of  property  uninjured  by  sheriff,  as 
mitigating  damages,  see  Damages,  717. 

Right  of  officer  from  whom  property  levied 
on  has  been  replevied  to  continue  liti- 
gation»  after  expiration  of  term  of  of- 
fice, see  Officers,  81. 

Necessity  of  pleading  defense  of  justifica- 
tion under  judgment  and  execution  in 
action  for  wrongful  levy,  see  Plead- 
ing, 485. 

Sufficiency  of  plea  of  justification  in  action 
against  officer  for  wrongful  levy,  see 
I^ADINQ,  527. 
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24.  A  sheriff  who  levies  on  mortgaged 
property  without  complying  with  a  statute 
requiring  an  oflScer  levying  on  such  prop- 
erty to  pay  or  tender  the  mortgagee  the 
amount  of  the  mortgage  debt,  or  deposit  the 
amount  thereof  with  the  county  recorder, 
does  not  incur  a  legal  obligation  to  pay  such 
debt  personally.  Whittler  v.  Sharp,  49: 
931,  135  Pac.  112,  43  Utah,  419. 

25.  That  a  vessel  which  escapes  from 
the  custody  of  a  sheriff  who  has  taken  it 
under  an  attachment  process  passes  beyond 
the  confines  of  the  state  does  not  relieve 
him  of  his  statutory  duty  to  repossess  him- 
self of  it.  Phillips  V.  Eggert,  32:  132,  129 
N.   W.  654,   145   Wis.  43.  (Annotated) 

26.  A  statute  requiring  the  service  of 
an  affidavit  of  ownership  where  property  of 
a  third  person  is  levied  upon  while  in  the 
possession  of  the  execution  debtor  is  for 
the  protection  of  the  officer  and  to  enable 
him  to  obtain  proper  indemnity  before  pro- 
ceeding with  the  sale,  and  applies  only 
where  the  possession  of  the  execution  debtor 
is  such  as  to  create  a  presumption  of  owner- 
ship in  him.  Kiewel  v.  Tanner,  25:  772, 
117   N.   W.  231,   105  Minn.   50. 

27.  Inference  based  upon  prior  owner- 
ship is  not  sufficient  to  bring  an  execution 
debtor  within  the  contemplation  of  a  stat- 
ute requiring  the  service  of  an  affidavit  of 
ownership  where  property  of  a  third  person 
is  levied  upon  while  in  the  possession  of 
the  execution  debtor.  Kiewel  v.  Tanner, 
25:  77a,  117  N.  W.  231,  105  Minn.  50. 

b.  Of  others. 


(Bee  >  also   same   heading   in   Digest  LJt.A. 
1-70.) 


Rights  of  real  owner  of  property  which  is 
levied  on  as  that  of  another,  in  whose 
possession  it  is,  see  Estoppel,  49. 

Joint  liability  of  levying  creditors,  see  Joint 
Cbeditobs  and  Debtoes,  4,  6. 

Execution  or  attacliiiient  creditors. 

Single  action  for  injury  resulting  from 
wrongful  levy,  see  Action  ob  Suit,  120. 

Direction  of  verdict  in  action  for  wrongful 
levy,  see  Tbial,  749. 

28.  An  execution  sued  out  by  an  adminis- 
trator upon  a  judgment  of  foreclosure  in 
favor  of  his  intestate,  to  whom  possession 
had  been  surrendered  prior  to  his  death  but 
regained  thereafter,  although  irregular,  and 
the  use  of  it  misuse  of  process,  is  not  void 
if  the  death  is  not  suggested  upon  the  rec- 
ord, or  in  fact  known  to  the  clerk  of  the 
court;  and  therefore  the  administrator  is 
not  liable  to  an  action  of  forcible  entry  and 
detainer  for  its  use  in  case  he  acts  in  good 
faith.  Finch  v.  Burr,  10:  1049,  66  Atl.  504, 
79  Conn.  682. 

29.  The  right  of  a  domestic  railroad  com- 
pany to  the  use  of  a  car  which  it  has 
received  from  a  railroad  company  in  another 
state  under  a  contract  that  it  will  carry  it 
loaded  to  its  destination,  and  then  reload 
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and  return  it  to  the  owner,  paying  for  its 
use  in  the  meantime,  is  superior,  in  a  court 
of  law,  to  that  of  an  attaching  creditor  who, 
without  any  other  lien,  seeks  to  subject  the 
car  to  attachment  by  service  of  a  summons 
of  attachment  upon  the  domestic  railroad 
company.  Southern  Flour  &  C4rain  Co.  v. 
Northern  Pacific  R.  Co.  9:  853,  56  S.  E.  742, 
127  Ga.  626. 

30.  Where  a  plaintiff  brings  suit  and 
obtains  judgment  by  default  against  a  de- 
fendant, alleged  to  be  a  corporation  created 
under  the  laws  of  this  state,  he  cannot/ 
without  incurring  liability  for  damages,.' 
proceed  under  such  judgment  to  seize  the 
property  of  an  individual,  upon  the  theory 
that  the  alleged  corporation  is  no  corpora- 
tion, or  is  a  partnership,  for  the  obliga- 
tions of  which  such  individual  became  liable 
by  "holding  out,"  and  hence  that  the  judg- 
ment may  be  executed  by  the  seizure  of  his 
property;  and  this  is  true,  though  the  cita- 
tion in  the  case  may  have  been  addressed 
to  him,  as  president  of  the  corporation,  and 
duly  served.  Tregre  &  Scehexnayder  v. 
Carter  Packet  Co.  45:  189,  61  So.  379,  132 
La.  293.  (Annotated) 

31.  A  landlord  who  has  demanded  pay- 
ment of  rent,  and  who,  upon  the  tenant's 
failure  to  pay,  has  brought  an  action  to  re- 
cover the  same,  and  in  the  action  sued  out 
a  writ  of  attachment,  by  virtue  of  which 
a  levy  is  made  on  the  tenant's  goods  and 
the  tenant  ejected  from  the  premises,  can- 
not, in  a  subsequent  action  by  the  tenant 
against  him  for  damages,  claim  for  the  first 
time  in  justification  of  his  course,  that  the 
tenant  was  selling  intoxicating  liquors  on 
the  leased  premises  in  violation  of  law. 
Wellington  v.  Spencer,  46:  469,  132  Pac.  675, 
37  Okla.  461. 

32.  It  is  no  defense  to  an  action  acrainst 
a  landlord  for  entering  a  leased  building  oc- 
cupied as  a  hotel,  ejecting  the  tenant  there- 
from, destroying  his  business,  and  seizing 
and  converting  his  goods,  that  the  landlord 
was  acting  by  virtue  of  a  writ  of  attach- 
ment which  he  had  sued  out  in  an  action 
against  the  tenant  to  recover  a  debt,  where 
there  were  no  grounds  for  the  attachment 
and  it  was  dissolved.  Wellington  v.  Spen-j^ 
cer,  46:  469,  132  Pac.  675,  87  Okla.  461. 

33.  Where,  under  a  judgment  against  a 
supposed  corporation,  the  property  of  an 
individual  is  seized,  the  plaintiff  in  execu- 
tion and  the  sheriff  become  liable  for  the 
damages  thereby  inflicted  upon  the  owner. 
Tregre  &  Scehexnayder  v.  Carter  Packet  Co. 
45:  189,  61  So.  379,  132  La.  293. 
Claimant  giving  forthcoming  bond. 

34.  In  a  suit  on  a  forthcoming  bond 
given  by  a  claimant,  where  its  execution  is 
not  denied,  the  main  issue  to  be  decided  is 
whether  or  not  there  has  been  a  breach  of 
the  bond.  Neither  the  legality  of  the  levy 
nor  the  authority  of  the  officer  to  make  it 
is  an  issuable  fact;  these  issues  being  con- 
cluded by  the  judgment  in  the  claim  case. 
Oliver  v.  Warren,  4:  1020,  53  S.  K.  100,  124 
Ga.  549.  (Annotated) 
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o.  Priorities. 

(Bee  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Priority  of  attachment  lien,  see  Attach- 
ment, II.  b. 

Priority  of  receiver's  right  to  property  over 
those  of  one  levying  thereon  under  judg- 
ment, see  RECsavEBS,  19. 

See  also  supra,  29. 

IV.  Bond  for  release  of. 

Liability    of    claimant    giving    forthcoming 

bond,  see  supra,  34. 
Liability  of  surety  on,  see  Principai,  and 

Surety,  4;  Subrogation,  25. 

35.  That  attached  property  is  not  in  the 
name  of  the  attachment  debtor  does  not  in- 
validate a  bond  for  its  release,  upon  the 
giving  of  which  the  attachment  is  dissolved. 
Fidelitv  &  D.  Co.  v.  Bowen,  6:  I02i,  98  N. 
W.  897^,  123  Iowa,  356. 


LEWDNESS. 


As   to   disorderly    houses,    see   DisoBDEBiiT 

Houses. 
Libel  or  slander  in  charging,  see  Libsl  and 

Slander,  II.  b. 


LIABILITY  INSURANCE. 

See  Insurance,  VIII. 


LIBEL  AND  SLANDER. 

I.  Who  liable,   1—6. 
II.  What  actionable,    7—154:. 

a.  In  general,   7—28. 

b.  Charging  lewdness,  bad  char- 

acter, crime,  etc.,  29—45. 
o.  Damaging       business;       social 
standing,   46—64. 

d.  Words  about   officials   or  can- 

didates,   65—74. 

e.  Privileged        communications, 

75—150. 

1.  In  general,  75—100. 

2.  Friendly  advice  or  accom- 

modation. 
8-  In     course     of     duties     or 
business,   101—123. 

4.  Judicial  proceedings;  pro- 

ceedings     before      grand 
jury,    124—143. 

5.  About    officials    or    candi- 

dates,  144—150. 

f.  What     constitutes     a    publica- 

tion,   151—154. 

g.  Slander  of  title. 

III.  Actions;  defenses,   155—182. 

a.  In  general,   155—162. 

b.  Who  may  recover,  163,  164. 

c.  Defenses;    justiJUyation,     165— 

182. 
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Recovery  for  use  of  vile  epithets  in  action 
for  assault,  see  Assault  axd  Battery, 
9. 

Claim  for  damages  based  on^  as  assets  of 
bankrupt,  see  Bankruptcy,  52. 

Action  against  corporate  officers  for  reim- 
bursement to  corporation  for  loss  oc- 
casioned by  their  circulation  of  a  libel, 
see  Corporations,  279. 

Right  of  state  to  provide  for  punishment  of 
nonresident  circulating  libel  within 
state,  see  Courts,  28. 

Libelous  telegram,  see  Damages,  345. 

Estoppel  to  pursue  action  for  libel,  see 
Estoppel,  121. 

Liability  of  husband  for  wife's  slander,  see 
Hi  sband  and  Wife,  18. 

Husband's  right  of  action  for  libel  of  wife, 
see  Husband  and  Wife,  155. 

Injunction  against,  see  Injunction,  173, 
174. 

Injunction  against  prosecution  of  action  for, 
see  Injunction,  258. 

Judgment  in  favor  of  directors  in  action  for 
libel  as  bar  to  action  against  them  for 
reimbursement  by  corporation  held  lia- 
ble for  libel,  see  Judgment,  260. 

Vacation  of  judgment,  see  Judgment,  371. 

Sufficiency  of  allegations  in  bill  for  dis- 
covery in  libel  action,  see  Pleading, 
612. 

Putting  defamatory  matter  on  outside  of 
package  in  the  mails,  see  Postoffice,  1. 

As  proximate  cause  of  loss  of  position,  see 
Proximate  Cause,  34. 

Venue  of  prosecution  for,  see  Venue,  18. 

/.  Who  liable. 

(See  also  same  heading  w  Digest  L.B.A. 
1-10.) 

Corporation,  see  Cobpoeations,  120-122, 

Officer  of  corporation,  see  Corporations, 
164,  170. 

Testamentary  libel,  see  Executors  and  Ad- 
ministrators, 93. 

Joint  liability  of  wife  for  slander  by  hus- 
band, see  Husband  and  Wife,  44. 

Master's  liability  for  act  of  servant  or 
agent,  see  AIaster  and  Servant,  976- 
979. 

Editor. 

1.  An  editor  of  a  newspaper  against 
whom  no  cause  of  action  for  the  publication 
of  a  libel  exists  when  the  action  is  brought 
against  him  does  not  create  such  cause  by 
setting  up  the  truth  of  a  publication  for 
which  he  was  not  responsible,  as  a  partial 
defense.  Folwell  v.  Miller,  lo:  332,  145  Fed. 
495,  75  C.  C.  A.  489. 

2.  The  responsibility  of  the  editor  of  a 
newspaper  is  not  commensurate  with  that 
of  the  proprietor;  and  he  is  therefore  not 
liable  for  the  publication  of  a  libel  without 
his  knowledge,  at  a  time  when  he  is  absent 
from  the  office.  Folwell  v.  Miller,  10:  332, 
145  Fed.  495,  75  C.  C.  A.  489.  (Annotated) 
Telegraph,  company. 

3.  A  telegraph  company  is  not  liable  for 
the  receiving  at  tjje  terminal  office  of  a 
libelous  telegram,  for  the  placing  of  which 


J74S 


LIBEL  AND  SLANDER,  II.  a. 


on  its  wires  it  was  not  responsible,  writing 
it  out,  handing  it  to  the  office  boy  to  be 
copied  in  the  letter  press,  and  delivering  it 
to  the  sendee.  Western  U.  Teleg.  Co.  v. 
Cashman,  9:  140,  149  Fed.  367,  81  C.  C.  A. 
5.  (Annotated) 

4.  The  reception,  handling,  and  delivery 
of  a  libelous  telegram  by  the  agents  of  a 
telegraph  company  do  not  constitute  a  libel 
on  the  part  of  the  company,  but  the  publica- 
tion is  solely  by  the  one  depositing  the 
message  for  transmission.  Western  U. 
Teleg.  Co.  v.  Cashman,  9:  140,  149  Fed.  367, 
81  C.  C.  A.  5.  (Annotated) 

5.  Under  a  statute  imposing  a  penalty 
for  refusal  to  transmit  a  telegram,  neither 
a  telegraph  company  nor  its  operator  is 
guilty  of  libel  in  transmitting  a  message 
stating  that  "board  here  sold  out,"  without 
anything  to  charge  the  operator  with  notice 
of  the  meaning  intended  to  be  conveyed,  al- 
though it  in  fact  purports  to  state  that  a 
committee  to  select  text-books  for  the 
schools  had  been  bribed.  Grisham  v.  West- 
ern U.  Teleg.  Co.  37:  861,  142  S.  W.  271,  238 
Mo.  480. 

For  repetition. 

Question  for  jury  as  to  responsibility  for 
repetition,  see  Tbial,  337. 

6.  One  who  publishes  a  libel  is  re- 
sponsible for  such  distribution  and  general 
circulation  thereof  as  is  the  natural  result 
of  his  act,  such  as  under  the  circumstances 
he  might  reasonably  suppose  would  fol- 
low as  a  result  of  the  publication,  but  is 
not  liable  for  an  independent  subsequent 
publication  of  a  similar  libel  not  induced 
by  his  own  act.  Bigley  v.  National  Fidel- 
ity &  C.  Go.  50:  1040,  144  N.  W.  810,  94 
Neb.  813. 

II.  What  actionable. 


a.  In  general. 

(Bee  also   same   heading  m  Digest  L.R.A. 
1-70.) 

Question  for  jury  as  to,  see  Tbial,  II.  c,  7. 

7.  Admitting  to  a  stranger  the  use  of 
words  which  one  is  charged  in  an  action  for 
slander  to  have  spoken  of  plaintiflf  does  not 
constitute  a  cause  of  action.  Brinsfield  v. 
Howeth,  24:  583,  68  Atl.  566,  107  Md.  278. 

8.  One  who  loses  his  position  through 
another's  publication  of  false  words  which 
were  not  actionable  per  se  may  recover  from 
their  author  damages  for  the  special  in- 
juries caused  by  them.  Brinsfield  v. 
Howeth,  24:  583,  68  Atl.  566,  107  Md.  278. 

9.  To  condemn  the  writer  of  a  letter  as 
a  libeler,  it  must  appear  that  the  letter  was 
defamatory  and  communicated  in  order  to 
bring  the  one  complaining  thereof  into  con- 
tempt, ridicule,  or  hatred.  Dickinson  v. 
Hathaway,  21:  33,  48  So.  136,  122  La.  644. 

10.  In  an  action  for  libel,  that  construc- 
tion of  the  words  alleged  to  be  defamatory 
must  be  adopted  which  will  give  to  the  mat- 
ter such  a  meaning  as^s  natural  and  ob- 
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vious  in  the  plain  and  ordinary  sense  in 
which  the  people  would  naturally  under- 
stand what  was  uttered.  Tawney  v.  Si- 
monson,  Whitcomb,  &  Hurley  Co.  27:  1035, 
124  N.  W.  229,  109  Minn.  341. 

11.  If  a  word  is  capable  of  two  construc- 
tions, one  actionable  and  the  other  not,  it  is 
the  duty  of  the  court  to  give  to  it  the  con- 
struction which  the  circumstances  show  that 
it  naturally  bore,  according  to  its  plain, 
popular,  and  ordinary  sense,  and  such  as  it 
would  naturally  be  understood  to  have  by 
persons  hearing  or  reading  it  in  the  connec- 
tion in  which  it  is  used,  unless  it  adirma- 
tively  appears  that  it  was  used  or  under- 
stood in  some  other  sense.  State  v.  Sheri- 
dan, 15:  497,  93  Pac.  650,  14  Idaho,  222. 

12.  That  the  libelous  character  of  an  ar- 
ticle depends  upon  the  meaning  of  a  slang 
word  used  therein  does  not  render  it  any 
the  less  libelous,  provided  the  word  has  a 
well-recognized  meaning,  or  is  given  a  mean- 
ing by  the  article  itself  which  conveys  to 
the  reader  the  understanding  that  it  is  used 
in  such  a  way  as  tends  to  impeach  the  hon- 
esty, integrity,  virtue,  or  reputation  of  the 
person  named  in  the  article,  and  thereby 
exposes  him  to  public  hatred,  contempt,  or 
ridicule.  State  v.  Sheridan,  15:  497,  93  Pac. 
656,  14  Idaho,  222. 

13.  Published  matter  which  is  alleged 
to  contain  libelous  words  must  be  construed 
as  a  whole  in  order  that  the  plain  and  or- 
dinary sense  in  which  the  people  would 
naturally  understand  such  words  as  having 
been  used  may  be  arrived  at,  as  words  sus- 
ceptible of  a  libelous  meaning  may  or  may 
not  be  deprived  of,  or  may  or  may  not  be 
intensified  in,  that  quality  by  construction 
in  connection  with  other  parts  of  the  con- 
text. Tawney  v.  Simonson,  Whitcomb,  & 
Hurley  Co.  27:  1035,  124  N.  W.  229,  108 
Minn.  341. 

14.  Charging  one  with  threatening  to  as- 
sault and  kill  another  is  not  slanderous 
per  se.  Mitchell  v.  Donanski,  9:  171,  65  Atl. 
611,  28  R.  I.  94. 

15.  Writing  a  nonresident  employer  of 
the  resident  manager  of  a  business,  for  the 
purpose  of  assisting  in  the  collection  of  a 
debt,  that  the  manager's  wife  had  bought 
property  for  her  private  use  for  which  she 
and  the  manager  refused  to  pay  according 
to  contract,  and  that  a  civil  suit  would  be 
brought  against  the  manager  unless  pay- 
ment was  made,  is  not  actionable  per  se. 
Stannard  v.  Wilcox  &  Gibbs  Sewing  Mach. 
Co.  42:  515,  84  Atl.  335,  118  Md.   151. 

(Annotated) 

16.  A  physician  is  not  liable  for  slander 
in  relating  an  experience  with  a  patient 
without  mentioning  any  names,  altliough 
bystanders,  because  of  rumors,  connect 
plaintiff  with  the  incident,  if  the  physician 
denies  that  plaintiff  was  the  person  referred 
to.  Newton  v.  Grubbs,  48:  355,  159  S.  W, 
994,  155  Ky.  479.  (Annotated) 
Publication  of  photograpli. 

17.  The  publication,  without  malice,  of 
one's  photograph  as  part  of  an  advertise"- 
ment  of  the  business  of  the  publisher  the 
publication  containing  nothing  defamatory. 
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scandalous     or     untrue,     is     not     libelous. 
Henry  v.  Cherry,  24:  991,  73  Atl.  97,  30  R. 
I.  13. 
Unautliorized  medicine  testimonial. 

18.  The  unauthorized  publication  of 
one's  signature  in  connection  with  a  patent 
medicine  testimonial  may  be  a  libel  if  it 
subjects  him  to  disgrace,  ridicule,  odium, 
or  contempt  in  the  estimation  of  his  friends 
or  acquaintances  or  the  public.  Foster-Mil- 
burn  Co.  v.  Chinn,  34:  11 37,  120  S.  W.  304, 
134  Ky.  424. 

Accusing  one  of  being  labor  agitator. 

19.  It  is  not  libelous  per  se  to  accuse  one 
of  being  a  member  of  a  labor  union  and  a 
labor  agitator.  Wabash  R.  Co.  v.  Young, 
4:  1091,  6i)  N.  E.  1003,  162  Ind.  102. 

(Annotated) 

20.  An  averment  that  defendant  accused 

{)laintiff  of  being  a  labor  agitator,  and  black- 
isted  him,  is  not  sufficient  to  state  a  cause 
of  action  for  libel  in  the  absence  of  anything 
to  show  that  the  words  "labor  agitator" 
bear  an  actionable  meaning,  or  that  black- 
listing imputed  to  plaintiff  the  commission 
of  a  crime  or  other  conduct  exposing  him  to 
public  hatred,  punishment,  disgrace,  or  de- 
rision, and  that  the  fact  of  his  being  black- 
listed was  wrongfully  communicated  to 
some  person  or  persons.  Wabash  R.  Co.  v. 
Young,  4:  1091,  69  N.  E.  1003,  162  Ind.  102. 
Criticism  of  book. 

21.  A  "fair  comment"  upon  a  literary 
work,  or  other  such  production,  submitted 
to  the  judgment  of  the  public,  that  is  to  say, 
a  comment  which  is  the  expression  of  honest 
opinion,  and  does  not  go  beyond  the  limits 
of  what  may  fairly  be  called  criticism,  is 
no  libel,  even  though  the  comment  is  not 
such  as  a  jury  might  think  to  be  a  just  or 
reasonable  appreciation  of  the  work  criti- 
cized. McQuire  v.  Western  Morning  News 
Co.  Ltd.  3  B.  R.  C.  490,  [1903]  2  K.  B. 
100.  Also  Reported  in  72  L.  J.  K.  B.  N.  S. 
612.  51  Week.  Rep.  689,  88  L.  T.  N.  S.  757, 
19  Times  L.  R.  471.  (Annotated) 
Persons  defamed. 

22.  An  individual  concern  engaged  in  the 
trading-stamp  business  cannot  maintain  an 
action  for  libel  against  one  publishing  an 
article  not  referring  to  all  persons  engaged 
in  that  business  in  the  city,  but  referring 
generally  to  concerns  engaged  in  the  busi- 
ness. Watson  V.  Detroit  Journal  Co.  5:  480, 
107  N.  W.  81,  143  Mich.  430.      (Annotated) 

23.  The  printing  of  a  reproduced  photo- 
graph in  connection  with  an  article  stating 
that  a  certain  person  is  a  suicide  fiend,  and 
that  after  a  number  of  attempts,  when  she 
usually  went  to  the  hospital  and  asked  to 
be  pumped  out,  she  succeeded  in  killing  her- 
self, is  a  libel  upon  the  original  of  the  plio- 
tograph,  although  the  name  used  in  the  ar- 
ticle does  not  belong  to  her.  Wandt  v. 
Hearst's  Chicago  American,  6:  919,  109  N. 
W.   70,  129   Wis.   419.  (Annotated) 

24.  An  article  stating  that  a  man  was 
about  to  be  arrested  for  using  the  mail  to 
defraud  cannot  be  held  to  be  "of  or  con- 
cerning" his  daughter,  merely  because  her 
photograph  is  published  in  connection  with 
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it.     Hillman  v.  Star  Pub.  Co.  35:  595,  117 
Pac.  594,  64  Wash.  691. 

25.  Although,  in  the  headline  over  a 
newspaper  article  wherein  a  named  bank  is 
stated  to  have  made  an  assignment  owing 
to  its  failure  to  meet  its  obligations,  the 
surname  of  an  individual  having  no  con- 
nection with  the  bank  is  used  as  an  adjec- 
tive descriptive  of  the  bank  named  in  the 
body  of  the  article,  yet,  if  the  publication, 
in  plain  and  unambiguous  terms,  refers  to 
the  bank,  and  does  not  refer  to  such  individ- 
ual or  his  trade  or  profession  or  business, 
except  by  thus  using  his  surname,  the 
meaning  of  the  published  words  cannot  be 
enlarged  or  extended  by  innuendo  so  as  to 
give  him  a  cause  of  action  for  alleged  libel, 
in  the  absence  of  an  allegation  of  special 
damage.  Witham  v.  Atlanta  Journal,  4: 
977,  53  S.  E.  105,  124  Ga.  688.     '  '' 

26.  That  the  house  is  not  designated  in 
a  statement  that  a  shooting  occurred  on  a 
named  street  between  two  other  streets,  in 
a  house  which  bore  a  bad  reputation  with 
the  police,  does  not  prevent  it  from  being 
a  libel  on  the  occupants  if  those  familiar 
with  the  facts  know  which  house  was  re- 
ferred to.  Fitzpatrick  v.  Age-Herald  Pub. 
Co.  51:  401,  63  So.  980,  184  Ala.  510. 

27.  The  owner,  who  is  one  of  the  occu- 
pants of  an  apartment  house,  has  no  right 
of  action  against  one  who  calls  the  atten- 
tion of  the  police  to  the  house  as  of  suspi- 
cious character,  if  he  does  not  name  or  other- 
wise designate  such  owner  as  being  of 
questionable  character,  or  leave  the  im- 
pression that  she  is  the  one  referred  .to. 
Myatt  V.  Lindner,  48:  256,  63  So.  241,  133 
La.  614. 

28.  A  written  statement  that  a  particu- 
lar house  has  a  bad  reputation  with  the 
police  is  a  libel  on  its  occupants.  Fitzpat- 
rick  V.  Age-Herald  Pub.  Co,  51:  401,  63  So. 
980,  184  Ala.  510. 

b.    Charging   lewdness,    had   character, 
crime,  etc. 

(See  also   same  heading   in  Digest  L.R.A. 
1-70.) 

Charging  house  as  having  bad  reputation, 

see  supra,  26-28. 
As  to  privil^ed.  communications,  see  infra, 

II.  e. 
Privilege  attaching  to  charge,  see  infra,  90. 
Sufficiency  of  allegations  as  to,  see  Ple^^d- 

ING,  356-358,  363,  364. 
See  also  supra,  14;  infra,  176. 

29.  To  write  that  one  has  a  bad  reputa- 
tion with  the  police  is  libelous  per  se.  Fitz- 
patrick  v.  Age-Herald  Pub.  Co.  51:  401,  63 
So.  980,  184  Ala.  510. 

30.  Falsely  to  publish  of  another  that 
there  are  criminal  cases  pending  against  him 
is  libelous  per  se.  Witham  v.  Atlanta  Jour- 
nal, 4:  977,  53  S.  E.  105,  124  Ga.  688. 

31.  To  charge  in  writing  an  assault 
which  is  a  criminal  offense  is  libelous.  Lun- 
din  v.  Post  Pub.  Co.  52:  207,  104  N.  E. 
480,  217  Mass.  213. 
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32.  A  statement  in  a  letter  affirming  the 
return  to  the  distributing  agent  of  money 
distributed  to  aid  in  buying  an  oflice,  that 
"it  would  be  interesting  to  know  how  far 
the  money  went  on  its  return  journey,"  is 
capable  of  carrying  the  insinuation  of  sus- 
pected misappropriation  by  the  agent,  and 
therefore  a  complaint  for  libel  against  the 
publisher  charging  such  statement  is  not 
demurrable.  Scofield  v.  Milwaukee  Free 
Press  Co.  2:  691,  105  N.  W.  227,  126  Wis. 
81.  (Annotated) 

33.  A  writing  containing  a  statement 
that  a  person  had  been  "bribed"  to  testify 
as  a  witness  against  one  party  and  in  the 
interest  of  his  adversary  imputes  to  such 
person  the  crime  of  perjury,  and  is  libel- 
ous. Atlanta  News  Pub.  Co.  v.  Medlock, 
3:  1139,  51  S.  E.  756,  123  Ga.  714. 

34.  A  publication  stating  that  the  ex- 
clusive agency  for  securing  talejit  for  an 
opera  house  boycotts  the  best  singers  is 
not  libelous,  although  boycotting  is  a  crime 
by  statute,  since  the  word  is  not  used  in 
its  statutory  sense.  Astruc  v.  Star  Co. 
40:  79,  193  Fed.  631,  113  C.  C.  A.  499. 

35.  An  article  inquiring  into  the  eligi- 
bility for  re-election  to  office  of  a  coroner 
if  he  was  the  one  who  failed  to  hold  for 
inquiry  a  chauffeur  who,  with  his  automo- 
bile, ran  down  and  killed  a  child  in  the 
street,  is  not  libelous  on  the  chauffeur,  al- 
though it  uses  with  reference  to  him  such 
words  as  "killed  a  little  child"  and  "man- 
gled little  tots,"  and  this  is,  by  innuendo, 
alleged  to  have  charged  him  with  a  crime 
involving  moral  turpitude,  since  the  v/ords 
do  not  import  a  felonious  intent.  Diener 
V.  Star-Chronicle  Pub.  Co.  33:  216,  132  S. 
W.  1143,  230  Mo.  613. 

Charging  drnnkeiuiess. 

Instructions  as  to,  see  Trial,  1021. 

Charging  arrest  or  imprisonment. 

See  supra,  24. 

Of   ^vomen. 

Prejudicial  error  in  argument  of  counsel, 

see  Appeal  and  Error,  1445. 
Correctness  of  instruction  as  to,  see  Tuial, 

1029. 
See  also  supra,  24;  infra,  62. 

36.  Stating  of  one  that  "she  is  a  dirty, 
vile  woman"  does  not  imjmgn  her  virtue, 
and  is  not  actionable.  Feast  v.  Auer,  4:  560, 
90  S.  W.  564,  28  Ky.  L.  Rep.  794. 

(Annotated) 

37.  According  to  their  usual,  popular 
and  natural  significance,  the  words  "dirty 
slut,"  when  spoken  of  a  woman,  do  not  of 
themselves  impute  unchastity,  and  are  not 
actionable.  Cooper  v.  Seaverns,  25:  517,  105 
Pac.  509,  81  Kan.  267. 

38.  The  following  words  spoken  of  a 
married  woman:  "I  suppose  you  have  heard 
the  slander  that's  going  about  the  Coopers; 
that  little  girl  was  born  within  four  or 
five  months  after  they  were  married;  now 
what  do  you  think  of  them?" — fairly  mean 
the  woman's  child  was  begotten  out  of 
lawful  wedlock,  and  that  she  had  been  guil- 
ty of  a  breach  of  chastity  and  are  action- 
able. Cooper  V.  Seaverns,  25:  517,  105  Pac. 
609,  81  Kan.  267. 
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39.  Calling  a  woman  a  bitch  in  the  pres- 
ence of  others  is  not  actionable  per  se  un- 
less the  word  is  shown  to  have  been  used 
m  other  than  its  customary  meaning. 
Sturdivant  v.  Duke,  48:  615,  159  S.  VV.  621, 
155  Ky.   100.  (Annotated) 

40.  A  charge  that  a  girl  is  fast,  or  loose 
character,  and  not  fit  to  teach  school,  is  not 
actionable  per  se,  in  the  absence  of  any- 
thing to  show  that  the  words  have  acquired 
a  meaning  imputing  want  of  chastity,  by 
local  understanding.  Brinsfield  v.  Howeth, 
24:  583,  68  Atl.  566,  107  Md.  278. 

41.  To  charge  that  an  unmarried  woman 
has  become  pregnant  is  actionable  per  se. 
Brinsfield  v.  Howeth,  24:  583,  68  Atl.  566, 
107  Md.  278.  (Annotated) 

42.  A  false  newspaper  charge  that  an 
unmarried  woman  who,  to  the  knowledge  of 
the  defendant,  had  been  raped,  had  become 
a  mother,  is  not  libelous,  if  the  readers  un- 
derstood that  the  article  merely  intended  to 
state  that  motherhood  had  resulted  from 
the  rape.  Rocky  Mountain  News  Printing 
Co.  V.  Fridborn,  24:  891,  104  Pac.  956,  46 
Colo.  440. 

43.  To  charge  a  woman  with  being  a 
lewd  character,  of  using  her  body  for  com- 
mercial purposes,  and  with  keeping  a  gam- 
bling room,  is  actionable  per  se.  Battles  v. 
Tyson,  24:  577,  110  N.  W.  299,  77  Neb.  563. 

(Annotated) 
44.  That  persons  knowing  a  woman 
concerning  whom  an  article  is  published 
will  not  understand  it  in  any  other  than  an 
innocent  sense  does  not  prevent  its  being 
libelous  if  it  was  such  that  persons  unac- 
quainted with  her  reasonably  would  under- 
stand therefrom  that  she  was  a  person  of 
low  character  and  guilty  of  improper  and 
immoral  conduct.  Ervin  v.  Record  Pub.  Co. 
18:  622,  97  Pac.  21,  154  Cal.  79. 

( Annotated ) 
45.  A  complaint  alleging  the  publication 
in  the  sporting  page  of  a  newspaper,  con- 
cerning an  unmarried  woman  of  marriage- 
able age,  that  a  Chinese  pugilist  had  wired 
her  to  meet  him  at  the  depot,  but  that  the 
hour  was  too  early  for  her,  and  that  he 
sought  her,  and  that  it  is  best  to  pass  over 
the  meeting  as  some  things  are  too  sacred 
for  mere  words,  accompanied  by  an  in- 
nuendo that  the  publisher  intended  to  as- 
sert, and  be  understood  as  asserting,  and 
was  in  fact  so  understood,  that  the  woman 
was  a  person  of  low  character,  a  sweet- 
heart and  boon  companion,  and  consort  of 
such  prize  fighter,  and  was  in  the  habit  of 
meeting  him  socially,  and  that,  because  of 
their  intimacy,  some  things  happened  be- 
tween them  that  could  not  be  told;  which 
charge  was  false  and  scandalous,  and  im- 
puted to  her  a  low  and  base  character, 
without  shame  or  self-respect, — states  a 
cause  of  action  for  libel.  Ervin  v.  Record 
Pub.  Co.  18:  622,  97  Pac.  21,  154  Cal.  79. 

c.  Damaging  business;  social  standing. 

(See   also   same   heading   in   Digest   L.R.A., 
1-70.) 

Privileged  communications,  see  infra,  II.  c^ 
3. 
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By  dishonor  of  check,  see  Banks,  93-101. 
See  also  infra,  163,  164. 

46.  Words  spoken  of  a  person  in  direct 
reference  to  his  business  or  trade,  which 
charge  him  with  incapacity,  fraud,  trickery, 
dishonorable  or  mean  conduct  in  the  trans- 
action of  his  business,  thereby  necessarily 
tending  to  injure  him  in  such  business,  are 
actionable  without  proof  of  special  damage. 
Gross  Coal  Co.  v.  Rose,  2:  741,  105  N.  W. 
225,  126  Wis.  24. 

47.  It  is  libelous  per  se  to  charge  of  a 
coal  dealer  that,  at  the  time  of  a  coal  fam- 
ine, when  the  people  were  suflfering  for  fuel, 
it  not  only  charged  extortionate  prices  for 
its  coal,  but  actually  refused  to  sell  coal  for 
people  suffering  from  sickness.  Gross  Coal 
Co.  V.  Rose,  2:  741,  105  N.  W.  225,  126  Wis. 
24. 

48.  To  render  actionable  per  se  a  verbal 
charge  that  a  merchant  is  not  worth  a  dol- 
lar, that  his  property  is  in  his  wife's  name, 
it  must  be  shown  that  the  words  were  ac- 
tually spoken  of  and  concerning  him  in  rela- 
tion to  his  business.  Dallavo  v.  Snider,  4: 
973,  107  N.  W.  271,  143  Mich.  542. 

(Annotated) 

49.  Words  are  actionable  per  se,  which 
are  contained  in  a  letter  by  a  manufacturer 
to  a  prospective  customer,  and  which  state 
that  a  business  rival  is  a  secondhand  deal- 
er, puts  in  inferior  work,  has  a  scab  es- 
tablishment, and  has  not  a  mechanic  in  its 
establishment;  and  an  allegation  of  special 
damages  is  not  necessary.  Pennsylvania 
Iron  Works  Co.  v.  Henry  Voglit  Mach.  Co. 
8:  1023,  96  S.  W.  551,  139  Ky.  497. 

50.  It  is  libelous  per  se  to  charge  that 
one  having  the  exclusive  agency  to  secure 
talent  for  a  particular  opera  house  exacts 
exorbitant  amounts  from  artists  to  secure 
contracts  for  them,  since  it  tends  to  preju- 
dice him  in  his  business.  Astruc  v.  Star 
Co.  40:  79,  193  Fed.  631,  113  C.  C.  A.  499. 

( Annotated ) 

51.  Falsely  to  state  that  a  vendor  of 
xruit  and  other  edibles  sells  rotten  goods 
is  actionable  per  se;  especially  where  such 
sale  would  be  a  violation  of  the  pure  food 
law.  Marino  v.  Di  Marco,  48:  1214,  41 
App.  D.  C.  76.  (Annotated) 

52.  The  following  words  spoken  of  a 
solicitor :  "Have  you  heard  about  our  neigh- 
bor along  here?  The  tell  me  has  gone 
thousands  instead  of  hundreds  this  time," 
and:  "Have  you  heard  anything  about  Mr. 
Dauncey,  it  seems  to  be  a  worse  job  than 
the  other  was.  Miss  Allen  told  me  Mr. 
Dauncey  has  lost  thousands," — are  not 
slanderous  per  se,  as  they  are  not  reason- 
ably capable  of  being  construed  as  convey- 
ing an  imputation  on  the  plaintiff  in  his 
business  as  a  solicitor.  Dauncey  v.  Hollo- 
way,  3  B.  R.  C.  54,  [1901]  2  K.  B.  441. 
Also  Reported  in  70  L.  J.  K.  B.  N.  S.  695, 
49  Week.  Rep.  546,  84  L.  T.  N.  S.  649,  17 
Times  L.  R.  493.  (Annotated) 

53.  A  charge  that  a  school  teacher  kept 
the  girls  in  after  dismissing  the  boys,  gave 
them  candy  and  courted  them,  is  actionable 
per  se  as  tending  to  prejudice  him  in  his 
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profession  of  teacher.    Spears  v.  McCoy,  49: 
1033,  159  S.  W.  610,  155  Ky.  1. 

(Annotated) 

54.  It  is  libelous  per  se  for  a  responsible 
person  maliciously  to  write  to  a  committee 
whose  recommendation  is  necessary  to  the 
obtaining  of  a  pastorate,  and  before  which 
the  application  of  a  clergyman  for  a  pulpit 
is  pending,  of  such  clergyman,  "I  would  not 
have  anything  to  do  with  him,  or  touch  him 
with  a  10-foot  pole,"  as  such  statement 
would  tend  to  expose  the  applicant  to  con- 
tempt and  injury  in  his  business.  Cole  v. 
Millspaugh,  28:  152,  126  N.  W.  626,  111 
Minn.    159.  (Annotated) 

55.  A  petition  circulated  by  persona  who 
describe  themselves  as  reputable  physicians 
and  dentists  occupying  offices  in  a  building, 
and  reciting  that,  endeavoring  to  uphold 
the  honor  and  dignity  of  their  professions 
and  desiring  to  encourage  only  the  best  and 
most  desirable  tenants  for  the  building,  they 
are  emphatically  opposed  to  the  rental  of 
cilices  to  osteopaths,  criminal  practitioners, 
advertising  specialists,  patent  medicine 
fakers,  quacks,  charlatans,  and  other  fraudu- 
lent concerns,  is  a  libel  upon  an  osteopath 
having  an  offi«e  in  the  building.  Lathrop 
V.  Sunberg,  25:  381,  104  Pac.  176,  55  Wash. 
144.  (Annotated) 
By  commercial  agency. 

56.  The  mere  direction  in  a  book  issued 
by  a  commercial  agency,  to  inquire  at  the 
office  of  the  agency  with  .respect  to  one  who 
had  refused  to  pay  a  disputed  claim,  with- 
out giving  him  any  rating,  does  not  show 
a  purpose  of  extorting  money  or  coercing 
payment,  as  matter  of  law,  so  as  to  make 
it  actionable  per  se.  Denney  v.  Northwest- 
ern Credit  Asso.  25:  1021,  104  Pac.  769,  55 
Wash.  331. 

57.  General  damages  cannot  be  recovered 
for  the  placing  of  one's  name  in  the  books 
of  a  commercial  agency  with  a  rating  which 
gives  no  definite  information,  but  directs 
inquiry  at  the  office  of  the  agency,  which, 
if  made,  would  show  refusal  to  pay  a  dis- 
puted account,  since  such  publication  is 
not  libelous  per  se,  Denney  v.  Northwestern 
Credit  Asso.  25:  1021,  104  Pac.  769,  55 
Wash.   331.  (Annotated) 

58.  It  is  libelous  per  se  for  a  mercantile 
agency  falsely  to  report  in  writing  to  its 
customers  that  a  business  corporation  has 
been  sued  for  "money  advanced"  in  an 
amount  in  excess  of  its  capital.  Pacific 
Packing  Co.  v.  Bradstreet  Co.  51:  893,  139 
Pac.  1007,  25  Idaho,  696.  (Annotated) 
Charging  nonpayment  of  debt. 

59.  A  card  circulated  among  the  mem- 
bers of  a  voluntary  association  at  the  time 
of  an  election  to  fill  one  of  its  offices,  ad- 
vising on  one  side  a  vote  for  one  candidate, 
prefixing  the  word  "honest"  to  his  name, 
and  on  the  other  side  stating  that  his  rival 
owed  the  publisher  a  debt,  and  advising  a 
vote  for  him  if  he  was  thought  unable  to 
pay,  is  not,  as  to  the  latter,  who  is  not  a 
trader  or  merchant,  libelous  per  se,  so  as 
to  entitle  him  to  recover  therefor  without 
showing  special  damage^     Nichols  v.  Daily 
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Reporter  Co.  3:  339,  83  Pac.  573,  30  Utah, 
74.  (Annotated) 

Against    employee. 

Privileged  character  of  communications,  see 
infra,  118-120. 
GO.  A  charge  against  an  enjployee  of  dis- 
honesty and  unfaithfulness  to  his  employer 
is  libelous  per  se.  Sunley  v.  Metropolitan 
L.  Ins.  Co.  12:  91,  109  N.  W.  463,  132  Iowa, 
123. 

61.  A  statement  in  a  letter  written  by 
an  insurance  company  to  its  policy  holders, 
directing  them  to  pay  premiums  to  certain 
persons,  and  warning  them  that  a  cer- 
tain other  person  is  no  longer  an  agent  of 
the  company,  that  such  person  "has  col- 
lected premiums  from  policy  holders  in  H 
and  retained  the  money  for  himself,"  is 
libelous  per  se.  Bigley  v.  National  Fidel- 
ity &  C.  Co.  50:  1040,  144  N.  W.  810,  94 
Neb.  813. 

Against  physician. 

Sufficiency  of  allegations  as  to,  see  Plead- 
ing, 361. 
Social  standing. 

62.  The  publication  of  a  portrait  of  a 
girl,  in  connection  with  a  statement  that 
her  father  was  about  to  be  arrested  for 
using  the  mails  to  defraud,' is  not  a  libel 
within  a  statutory  definition  that  it  is  a 
libel  to  expose  any  living  person  to  hatred, 
contempt,  ridicule,  and  obloquy,  or  to  de- 
prive him  of  the  benefit  of  public  confidence 
or  social  intercourse.  Hillman  v.  Star  Pub. 
Co.  35:  595,  117  Pac.  594,  64  Wash.  691. 

(Annotated) 

63.  Stating  orally  that  one  is  a  negro 
and  his  mother  a  mulatto  is  not  slanderous 
per  se.  Williams  v.  Riddle,  36:  974,  140 
S.  W.  661,  145  Ky.  459.  (Annotated) 

64.  An  alleged  loss  of  society  because  of 
being  charged  with  being  a  negro  does  not 
render  the  words  an  actionable  slander. 
Williams  v.  Riddle,  36:  974,  140  S.  W.  661, 
145  Ky.  459. 

d.  Words  about  officials  or  candidates. 

(See   also   same  heading   in  Digest  L.R.A. 
1-10.) 

65.  Published  words  charging  miscon- 
duct in  office,  want  of  official  integrity,  or 
fidelity  to  public  trust,  words  inconsistent 
with  the  due  fulfilment  of  official  duty, 
words  which  tend  to  deprive  an  official  of  his 
office,  and  words  which  are  likely  to  produce 
public  contempt  and  the  reprobation  of  right- 
minded  men,  are  libelous  per  se.  Tawney  v. 
Simonson,  Whitcomb,  &  Hurley  Co.  27: 
1035,  124  N.  W.  229,  109  Minn.  341. 

66.  The  libelous  character  of  a  charge 
published  in  writing,  that  a  certain  member 
of  Congress  had  proved  a  falsifier  of  pub- 
lic documents,  is  not  destroyed  by  a  modi- 
fying clause  that  the  falsification  was  by 
"misquoting"  the  contents  of  a  letter  of  a 
public  nature.  Tawney  v.  Simonson,  Whit- 
comb, &  Hurley  Co.  27:  1035,  124  N.  W. 
229,   109   Minn.   341. 

87.  An  unmodified  charge  published  in 
writing,  ihat  a  member  of  Congress  had 
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proved  a  falsifier  of  public  documents  by 
his  misquoting  of  facts  contained  in  a  let- 
ter of  an  official  nature  received  by  him, 
and  by  his  misstating  of  facts  with  respect 
to  an  investigation  and  exposure  in  the 
Bureau  of  Engraving  and  Printing,  is  libel- 
ous per  se.  Tawney  v.  Simonson,  Whit- 
comb, &  Hurley  Co.  27:  1035,  124  N.  W. 
229,  109  Minn.  341. 

68.  A  newspaper  publication  which 
charges  by  way  of  insinuations  and  com- 
parisons that  cause  exists  for  the  removal 
of  a  public  official,  because  of  favoritism, 
neoptism,  and  malfeasance  in  office,  is  li- 
belous per  se.  Palmer  lee  v.  Nottage,  42: 
870,  138  N.  W.  312,  119  Minn.  351. 

69.  A  sweeping  charge  of  official  favorit- 
ism and  misconduct,  levied  against  all  the 
members  of  a  public  board,  necessarily  ap- 
plies to  every  member  thereof,  though  none 
are  named,  and,  if  not  proved,  constitutes  a 
libel,  if  the  members  are  known  and  the 
publication  is  generally  understood  to  ap- 
ply to  them.  Levert  v.  Daily  States  Pub. 
Co.    23:  726,   49    So.    206,    123    La.    594. 

(Annotated) 

70.  An  article  stating  that  it  is  easy 
"to  work"  the  county  commissioners  is  ac- 
tionable by  a  member  of  the  board,  where 
the  word  "work,"  in  the  connection  and 
manner  in  which  it  appears  in  the  publica- 
tion, conveys  a  reflection  upon  the  com- 
petency and  integrity  of  the  officials.  Pal- 
merlee  v.  Nottage,  42:  870,  138  N.  W.  312, 
119    Minn.    351.  (Annotated) 

71.  A  newspaper  article  charging  that  a 
certain  public  officer  and  "graft"  have  be- 
come so  thoroughly  known  as  synonymous 
terms  that  the  rank  and  file  of  his  political 
party  will  have  no  more  to  do  with  him  is 
libelous  per  se,  under  Idaho  Rev.  Stat.  1887, 
§  6737,  which  forbids  the  publication  of  de- 
famatory matter  tending  to  impeach  the 
honesty,  integrity,  virtue,  or  reputation  of 
a  person,  and  which  exposes  him  to  public 
hatred,  contempt,  or  ridicule.  State  v.  Sher- 
idan, 15:  497,  93  Pac.  656,  14  Idaho,  222. 

( Annotated ) 

72.  It  is  libelous  per  se,  under  a  statute 
making  it  a  misdemeanor  for  a  school  di- 
rector to  be  directly  or  indirectly  inter- 
ested pecuniarily  in  the  erection,  warming, 
or  ventilating  of  schoolhouses,  to  charge 
that  a  certain  person,  who  is  a  director,  lets 
contracts  for  school  purposes  and  furnishes 
supplies,  accepting  and  rejecting  work  at 
pleasure,  thus  compelling  contractors  to 
submit  to  high  prices  for  inferior  wares,  or 
invite  a  rejection  of  their  work,  and  that 
he  directed  the  placing  of  a  certain  venti- 
lating system  in  the  school  building,  where- 
by he  had  an  opportunity  to  sell  a  gasolene 
engine  at  a  big  profit.  Woolley  v.  Plain- 
dealer  Pub.  Co.  5:  498,  84  Pac.  473,  47  Or. 
619.  (Annotated) 
Candidates. 

Privil^ed  communications,  see  infra,  II.  e, 

5. 
Sufficiency  of  evidence  to  show  malice,  see 

Evidence,  2101,  2102. 

73.  A  publication  charging  a  candidate 
for   renomination    for    the    office   of    state's 
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attorney  with  unfitness  for  office  because  of 
his  record  in  prosecuting  gamblers  only 
under  threat  of  removal  from  office  is  not 
libelous  per  se,  Schull  v.  Hopkins,  29:  691, 
127  N.  W.  550,  26  S.  D.  21. 

74.  One  publishing  to  voters  a  false 
•charge  against  a  candidate  for  re-election 
to  the  office  of  state's  attorney,  to  the  ef- 
fect that  he  was  unfit  for  office  because 
he  prosecuted  gamblers  only  under  threat 
of  removal  from  office,  is  not  answerable 
for  libel  unless  shown  to  have  been  actu- 
ated by  actual  malice.  Schull  v.  Hopkins, 
29:  691,  127  N.  W.  550,  26  S.  D.  21. 

e.  Privileged  communications. 

1.  In  general. 

(See   aha   same   heading   in  Digest   L.R.A. 
1-10.) 

Estoppel  to  justify  on  ground  of  privilege, 

see  Estoppel,  226. 
Presumption  and  burden  of  proof  as  to,  see 

Evidence,  99,  242-254. 
Evidence  in  support  of  defense  of  privilege, 

see  Evidence,  1630. 
Sufficiency   of   falsity  of  statement  by  one 

having  qualified  privilege,  to  establish 

malice,  see  Evidence,  2098. 
Question  for  jurv  as  to  privilege,  see  Trial, 

338,  339,  342,  343. 
Correctness  of  instructions  as  to,  see  Trial, 

939. 
See  also  infra,   179. 

75.  If,  in  criticizing  the  conduct  of  a 
man  in  relation  to  a  matter  of  public 
interest,  the  writer  goes  on  to  impute  to 
him  base  and  sordid  motives,  there  being 
no  facts  warranting  the  imputation,  it  is 
open  to  the  jury  to  find  not  only  that  the 
publication  complained  of  is  libelous,  but 
also  that  the  defense  of  "fair  comment"  has 
no  application.  Joynt  v.  Cycle  Trade  Pub. 
Co.  3  B.  R.  C.  467,  [1904]  2  K.  B.  292. 
Also  Reported  in  73  L.  J.  K.  B.  N.  S.  752, 
91  L.  T.  N.  S.  155.  (Annotated) 

76.  Qucere,  as  to  whether  the  conduct 
of  a  solicitor  in  connection  with  a  meeting 
of  the  stockholders  of  a  corporation,  some  of 
which  he  represents,  is  a  matter  of  public 
interest  so  as  to  admit  of  the  defense  of 
*'fair  comment"  in  a  libel  action  based  on  a 
published  criticism  thereof.  Joynt  v.  Cycle 
Trade  Pub.  Co.  3  B.  R.  C.  467,  [1904]  2 
K.  B.  292.  Also  Reported  in  73  L.  J,  K.  B. 
N.  S.  752,  91  L.  T.  N.  S.  155. 

77.  Admission  of  speaking  the  substance 
of  the  words  charged,  or  of  so  much  of  them 
as  would  sustain  an  action  for  slander,  is 
sufficient  to  entitle  one  accused  of  slander, 
to  justify  on  the  ground  of  privilege.  Ed- 
wards V.  Kevil,  28:  551,  118  S.  W.  273,  133 
Ky.   392.  (Annotated) 

78.  The  common-law  defenses  of  privi- 
lege in  actions  for  defamation  are  available 
in  actions  for  statutory  slander.  Alderson 
v.  Kahle,  51:  1198,  80  S.  E.  1109,  73  W.  Va. 
«90. 

79.  A  communication  made  in  the  course 
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of  an  altercation  concerning  personal  prop- 
erty rights,  and  bearing  some  reasonable 
relation  to  the  subject-matter  of  the  con- 
troversy, is  privileged,  and  it  should  be  left 
to  the  jury  to  say  whether  the  defendant 
has  abused  his  privilege.  Alderson  v.  Kahle, 
51:  1 198,  80  S.  E.  1109,  73  W.  Va.  690. 

80.  A  state  newspaper  published  primari- 
ly for  a  state  constituency  is  not  deprived 
of  its  privilege  in  the  discussion  of  subjects 
of  state-wide  concern  by  a  small  circulation 
elsewhere.  Coleman  v.  MacLennan,  20:  361, 
98  Pac.  281,  78  Kan.  711. 

81.  A  newspaper  publication,  to  be  privi- 
leged, should  be  no  wider  than  the  moral  or 
social  duty  to  publish;  and,  if  it  be  de- 
signedly or  unnecessarily  or  negligently  ex- 
cessive, the  privilege  is  lost.  Coleman  v. 
MacLennan,  20:  361,  98  Pac.  281,  78  Kan. 
711.  (Annotated) 

82.  A  communication,  although  made  in 
relation  to  a  privileged  subject,  may  not 
be  privileged  if  made  in  disregard  of  the 
restraints  which  the  law  imposes  upon  the 
publicity  to  be  given  such  communications, 
or  if  made  with  knowledge  of  the  falsity 
of  the  charge.  Abraham  v.  Baldwin, 
10:  1051,  42  So.  591,  52  Fla.  151. 

83.  A  communication  charging  another 
with  the  commission  of  a  criminal  off'ense 
is  privileged  if  made  in  good  faith  by  one 
having  an  interest,  right,  or  duty,  to  make  it, 
and  when  addressed  to  one  possessing  a  cor- 
responding interest,  right,  or  duty,  upon  a 
proper  occasion,  and  in  such  a  manner  as 
not  unnecessarily  to  injure  the  person  con- 
cerning whom  the  communication  is  made, 
or  to  show  express  malice.  Abraham  v. 
Baldwin,  10:  1051,  42  So.  591,  52  Fla.  151. 

84.  The  privilege  attaching  to  an  occa- 
sion upon  which  a  defamatory  statement  ia 
made  is  not  avoided  by  sending  such  state- 
ment through  the  mail  on  a  postcard  where 
it  cannot  be  understood  as  referring  to  the 
person  libeled  by  any  other  than  the  ad- 
dressee. Sadgrove  v.  Hole,  1  B.  R.  C.  459, 
[1901]  2  K.  B.  1.  Also  Reported  in  70 
L.  J.  K.  B.  N.  S.  455,  49  Week.  Rep.  473, 
84  L.  T.  N.  S.  647,  17  Times  L.  R.  332. 

85.  Sending  a  libelous  communication  by 
postcard  may  be  evidence  of  malice  which 
will  destroy  the  privilege  upon  which  the 
communication  is  made  if  the  communica- 
tion refers  and  will  be  taken  by  the  parties 
through  whose  hands  the  postcard  passes  as 
referring  to  a  particular  individual.  Sad- 
grove  V.  Hole,  1  B.  R.  C.  459,  [1901]  2  K. 
B.  1.  Also  Reported  in  70  L.  J.  K.  B.  N.  S. 
455,  49  Week.  Rep.  473,  84  L.  T.  N.  S.  647, 
17  Times  L.  R.  332.  (Annotated) 

86.  The  mere  fact  that  language  used 
upon  a  prvileged  occasion  is  somewhat 
strong,  or  not  altogether  temperate,  will 
not,  in  the  absence  of  any  indication  that 
it  was  not  used  bona  fide,  be  evidence  of 
malice  which  will  destroy  the  privilege. 
Edmondson  v.  Birch,  1  B.  R.  C.  444,  [1907] 
1  K.  B.  371.  Also  Reported  in  76  L.  J.  K. 
B.  N.  S.  346,  96  L.  T.  N.  S.  415,  23  Times. 
L.  R.  234. 

87.  That  one  to  whom  a  rumor  was  com- 
municated upon   request  was  interested  in, 
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the  communication  does  not  relieve  the  one 
making  the  communication  from  liability 
for  slander  for  defamatory  matter  added 
by  himself.  Driessel  v.  Urkart,  36:  146, 
132  N.  W.  894,  147  Wis.  154.     (Annotated) 

88.  Comment  made  in  good  faith  and 
fairly  published  in  connection  with  the  pub 
lication  of  a  police  report  that  persons  had 
been  poisoned  by  sugar  purchased  at  plain- 
tiff's store  does  not  render  the  publishers 
liable  in  an  action  for  libel  based  tliereon. 
where  actual  damages  are  not  proven. 
Morasca  v.  Item  Co.  30:  315,  52  So.  565,  126 
La.  426.  (Annotated) 

89.  The  publication  in  a  newspaper  of  a 
petition  of  tenants  in  a  building  to  their 
landlord,  not  to  rent  offices  to  an  osteopath, 
who  is  classed  in  the  petition  with  fakers 
and  charlatans,  is  not  privileged.  Lathrop 
V.  Sunberg,  25:  381,  104  Pac.  176,  55  Wash. 
144. 

90.  A  confidential  communication  by  one 
whose  property  has  been  burned,  to  a  fel- 
low sufferer,  of  the  fact  that  he  had  been 
informed  of  another's  intention  to  burn  the 
property,  for  the  purpose  of  procuring  his 
aid  in  ascertaining  the  author  of  the  fire, 
is  privileged.  Edwards  v.  Kevil,  28:  551, 
118  S.  W.  273,  133  Ky.  392. 

91.  The  owner  and  occupant  of  a  house 
is  not  liable  in  damages  for  calling  to  the 
attention  of  the  police  officers  privately, 
anonymously,  and  without  malice,  the  fact 
that  a  neighboring  house  is  of  suspicious 
character,  and  requesting  an  investigation, 
although  the  suspicion  proves  to  be  un- 
founded. Hyatt  V.  Lindner,  48:  256,  63  So. 
241,  133  La.  614.  (Annotated) 

92.  A  communication  to  a  peace  officer 
to  aid  in  the  detection  of  crime,  is  privileged 
only  when  made  in  good  faith,  not  when 
made  recklessly,  with  the  intention  to  grati- 
fy personal  malice  toward  the  person  af- 
fected by  the  charge,  or  his  family, — espe- 
cially where  no  facts  are  stated,  but  mere 
rumors,  that  might  easily  have  been  ascer- 
tained to  be  untrue.  Miller  v.  Nuckolls,  4: 
149,  91  S.W.  759,  77  Ark.  64.    (Annotated) 

93.  A  statement  by  one  asked  by  the 
state's  attorney  what  he  knows  abo  "t  an 
assault  by  a  teacher  on  a  pupil,  that  she  is 
fast,  and  of  loose  character,  and  not  fit  to 
teach  school,  is  privileged.  Brinsfield  v. 
Howeth,  24:  583,  68  Atl.  566,  107  Md.  278. 

94.  A  statement  by  one  possessing  ma- 
licious feelings  towards  a  school-teacher,  to 
one  consulting  him  about  seeing  the  gov- 
ernor as  to  the  appointment  of  the  successor 
of  the  school  commissioner,  to  the  effect 
that  he  had  appointed  unchaste  teachers, 
naming  the  one  against  whom  he  entertained 
the  malice,  is  not  privileged.  Brinsfield  v. 
Howeth,  24:  583,  68  Atl.  566,  107  Md.  278. 

95.  A  druggist  having  a  contract  right 
to  fill  the  prescriptions  of  a  physician  has  a 
qualified  privilege  in  making  statements  to 
him  concerning  the  character  of  his  office 
attendant,  and  is  therefore  not  liable  for  so 
doing  unless  he  acts  maliciously.  Trimble 
V.  Morrish,  16:  1017,  116  N.  W.  451,  152 
Mich.    624.  (Annotated) 

96.  A  newspaper  article  animadverting 
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upon  the  conduct  of  a  coroner  in  letting  go 
a  chauffeur  without  inquiry,  after  he  had 
run  down  and  killed  a  child,  which  simply 
states  the  facts,  without  any  indication  of 
malice,  is  privileged  so  far  as  the  chauffeur 
is  concerned,  since  it  is  a  matter  of  interest 
to  the  public.  Diener  v.  Star-Chronicle 
Pub.  Co.  33:  216,  132  S.  W.  1143,  230  Mo. 
613. 

97.  One  is  not  guilty  of  libel  in  swearing 
to  an  affidavit  for  the  arrest  of  another 
where  there  is  probable  cause  for  the  ar- 
rest. Slater  v.  Taylor,  18:  77,  31  App.  D.  C. 
100. 

98.  Express  malice  destroys  the  right  ta 
raise  the  defense  of  qualified  privilege  in  an 
action  to  recover  damages  for  the  publica- 
tion of  an  alleged  libelous  comment  oh  a 
public  official.  Tawney  v.  Simonson,  Whit- 
comb,  &  Hurley  Co.  27:  1035,  124  N.  W.  229^ 
109  Minn.  341. 

99.  In  the  absence  of  anything  showing 
malice,  one  is  not  guilty  of  libel  in  sending 
to  the  Department  of  Justice,  for  use  be- 
fore a  Senate  committee,  an  affidavit  con- 
taining criminatory  matter  against  one  who- 
has  preferred  charges  against  the  qualifica- 
tion and  fitness  of  another  for  office  wha 
has  been  thereto  appointed  by  the  Presi- 
dent, and  whose  name  by  him  has  been 
sent  to  the  Senate  for  confirmation,  pend- 
ing which  and  before  said  committee  said 
charges  are  being  investigated,  and  that, 
too,  although  the  testimony  therein  con- 
tained is  not  pertinent  to  the  subject  of  in- 
quiry before  the  committee.  Tuohy  v.  Hal- 
sell,  43:  323,  128  Pac.  126,  35  Okla.  61. 

(Annotated) 
Report  of  meeting  of  private  corpo^ 
ration. 

100.  The  publication  by  a  newspaper  of  a 
report  of  a  meeting  of  a  private  corpora- 
tion, which  contains  libelous  statements 
made  by  stockholders  against  the  officers,  is 
not  privileged.  Kimball  v.  Post  Pub.  Co» 
19:  862,  85  N.  E.  103,  199  Mass.  248. 

(Annotated) 

2.  Friendly  advice  or  accommodation^ 

(See  same  heading  in  Digest  L.R.A.  1-70.) 

3.  In  course  of  duties  or  business. 

(See  also  same  heading  in  Digest  L.R.A, 
1-10.) 

Presumption  of  malice  from  erroneous 
claim  by  employer  upon  surety  on 
agent's  bond,  see  Evidence,  246,  253. 

See  also  infra,  143. 

101.  If  the  duty  in  pursuance  of  which 
defamatory  a  statement  is  made  is  such  as 
to  give  rise  to  a  privileged  occasion,  the 
fact  that  it  is  only  one  of  imperfect  obli- 
gation cannot  affect  the  mode  in  which  the 
privilege  may  reasonably  be  exercised.  Ed- 
mondson  v.  Birch,  1  B.  R.  C.  444,  [1907] 
1  K.  B.  371.  Also  Reported  in  76  L.  J.  K. 
B.  N.  S.  346,  96  L.  T.  N.  S.  415,  23  Timea 
L.  R.  234. 
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102.  Where  the  occasion  upon  which  a 
business  communication  containing  defama- 
tory statements  is  made  is  privileged,  tlie 
person  exerci&ing  the  privilege  is  entitled  to 
take  all  reasonable  means  of  so  doing: 
therefore  the  privilege  is  not  destroyed  by 
dictation  of  the  communication  to  a  sten- 
ographer or  by  its  publication  to  other 
office  employees  in  the  reasonable  and  ordi- 
nary course  of  business.  Edmondson  \. 
Birch,  1  B.  R.  C.  444,  [1907]  1  K.  B.  371. 
Also  Reported  in  76  L.  J.  K.  B.  N.  S.  346, 
96  L.  T.  N.  S.  415,  23  Times  L.  R.  234. 

(Annotated) 

103.  A  private  letter  written  by  a  person 
charged  with  libel  in  answer  to  the  attor- 
neys of  the  complainant,  which  relates  to 
matter  in  which  both  are  concerned,  is  not 
ground  for  libel,  as  such  letter  constitutes 
a  privileged  communication.  Dickinson  v. 
Hathaway,  21:  33,  48  So.  136,   122  La.  644. 

( Annotated ) 

104.  Although  advice  by  an  attorney  to 
a  client  as  to  the  business  integrity  of  a 
stranger  with  whom  the  client  has  been 
dealing  is  privileged,  yet  the  attorney  will 
be  liable  for  slander  if  he  gives  the  advice 
in  a  public  or  semipublic  place,  in  a  loud 
voice,  and  in  the  hearing  of  divers  persons, 
and  addresses  his  remarks,  not  to  the 
client,  but  to  a  third  person.  Kruse  v. 
Rabe  (N.  J.  Err.  &  App.)  33:469,  79  Atl. 
316,  80  N.  J.  L.  378. 

105.  Where  a  letter  is  addressed  to  a 
bank  or  banker,  asking  for  information  con- 
cerning the  credit  and  standing  of  a  busi- 
ness corporation  and  its  officers,  and  a  com- 
munication is  sent,  in  answer  to  the  let- 
ter, containing  matter  libelous  per  se 
against  the  secretary  of  the  corporation, 
but  within  the  reasonable  purview  of  the 
inquiry,  and  there  is  nothing  in  the  cor- 
respondence indicating  other  than  an  hon- 
est purpose,  the  communication  prima  facie 
is  conditionally  privileged.  Richardson  v. 
Gunby,  42:  520,   127  Pac.   533,  88  Kan.   47. 

( Annotated ) 

106.  Libelous  publications,  contained  in 
reports  of  public  officers  other  than  in  ju- 
dicial or  legislative  proceedings,  are  only 
qualifiedly  privileged.  Peterson  v.  Steener- 
son,  31:  674,  129  N.  W.  147,  113  Minn.  8/. 

107.  A  county  superintendent  of  schools 
is  not  absolutely  privileged  in  requesting 
the  state  board  of  examiners  to  refuse  a 
teacher's  license  because,  of  lack  of  good 
moral  character  of  the  applicant.  Tanner 
V.  Stevenson,  30:  200,  128  S.  W.  878,  138 
Ky.    578.  (Annotated) 

108.  A  county  school  superintendent  who, 
from  malicious  motives,  attacks  the  charac- 
ter of  an  applican ;  for  a  state  license  to 
teach  school,  by  making  false  charges  of  im- 
moral, character  against  him,  is  guilty  of 
libel.  Tanner  v.  Stevenson,  30:  200,  128  S. 
W.  878,  138  Ky.  578. 

109.  A  school  board  cannot  be  protected 
in  the  use  of  libelous  language  or  charges 
against  a  teacher  under  the  pretext  of  dis- 
charging official  duties;  but  so  long  as 
their  actions  are  clearly  within  the  pur- 
view of  the  law  and  such  as  they  have  an 
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unquestionable  right  to  perform,  and  they 
use  lawful  means  in  the  performance  of 
the  act,  they  cannot  be  held  liable  in  an 
action  for  libel,  even  though  it  be  charged 
that  tliey  performed  the  act  in  pursuance 
of  a  conspiracy  among  their  members,  or 
through  a  malicious  motive.  Barton  v. 
Rogers,  40:  681,  123  Pac.  478,  21  Idaho, 
609. 

110.  Where  the  board  of  trustees  of  an 
independent  school  district  enter  orders 
and  pass  resolutions  with  reference  to  the 
government  and  conduct  of  the  school  and 
the  duties  of  the  teacliers  and  superin- 
tendent, and  such  orders  and  resolutions 
clearly  fall  witliin  the  powers  and  author- 
ity of  the  school  board  under  the  law,  the 
motives  and  purposes  of  such  board  can- 
not be  put  in  issue  in  an  action  for  dam- 
ages under  the  charge  of  civil  libel.  Bar- 
ton V.  Rogers,  40:  681,  123  Pac.  478,  21 
Idaho,  609. 

111.  The  incorporation  in  a  letter  to  mem- 
bers of  a  fraternal  organization  notifying 
them  of  the  cancelation  of  the  authority  of 
the  collecting  agent,  and  notifying  them  to 
pay  their  dues  to  another,  of  a  statement 
that  the  agent  is  short  in  his  remittances, 
is  not  evidence  of  express  malice  where,  the 
officers  of  the  association  ascertained  that 
fact  by  a  thorough  examination  of  the  books, 
and  he  had  threatened  suit  against  the  as- 
sociation unless  money  which  he  claimed  to 
be  due  him  was  paid,  and  to  withdraw  from 
the  society  and  take  a  large  portion  of  its 
members  with  him.  Holmes  v.  Royal  Fra- 
ternal Union,  26:  1080,  121  S.  W.  100,  222 
Mo.  556. 

112.  A  statement  in  a  letter  to  the  mem- 
bers of  a  fraternal  association,  that  a  col- 
lecting agent  for  the  association  had  not  re- 
mitted any  of  the  collections  made  for  two 
months,  is  not  shovni  to  be  so  imtrue  as  to 
destroy  its  privilege  by  the  fact  that  the  evi- 
dence shows  that  he  had  remitted  a  part  of 
what  was  due  for  one  of  the  months. 
Holmes  v.  Royal  Fraternal  Union,  26:  1080, 
121   S.  W.   IOQ;  222  Mo.  556. 

113.  A  written  communication  from  the 
president  of  a  fraternal  society  to  members 
at  a  certain  place,  to  the  effect  that  the 
collecting  agent  of  the  order  at  that  place 
was  behind  in  his  remittances,  and  that  it 
had  become  necessary  to  witlidraw  authority 
from  him,  and  directing  the  members  to  pay 
their  dues  to  another,  is  qualifiedly  privi- 
leged,— especially  where  he  had  tlireatened 
to  withdraw  from  the  order  and  take  its 
members  with  him,  so  that  the  society  had 
a  right  to  guard  against  such  threat  on  his 
part.  Holmes  v.  Roval  Fraternal  Union,  26: 
1080,  321  S.  W.  100,"  222  Mo.  556. 

(Annotated) 

114.  Statements  by  the  president  of  a 
federation  of  women's  clubs,  at  a  conference 
solicited  by  officers  of  a  local  club  to  devise 
means  to  stop  larcenies  which  had  occurred 
at  meetings  of  the  local  club,  upon  the  sub- 
ject of  suspects,  in  answer  to  questions  pro- 
pounded, are  qualifiedly  privileged.  Hay- 
den  V.  Hasbrouck,  42:  1109,  84  Atl.  1087, 
34  R.  I.  556. 
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115.  The  publication  of  a  copy  of  a  pub- 
lic record  of  conditional  sales  made  by  a 
retail  merchant  is  privileged,  and  will  not 
subject  the  publishers  to  a  prosecution  for 
criminal  libel,  although  it  was  unwarrant- 
ed, and  is  alleged  to  have  subjected  the 
seller  to  the  hatred  of  his  customers  and 
injured  him  in  his  Dusiness.  State  v.  Dar- 
win, 33:  1026,  115  Pac.  309,  63  Wash.  303. 

116.  A  physician  who,  in  good  faith,  but 
acting  under  mistaken  diagnosis,  informs 
an  unmarried  woman  who  has  come  to  con- 
sult him  professionally,  that  she  is  preg- 
nant, in  the  presence  of  friends  who  have 
accompanied  her  to  the  office,  is  not  liable 
for  slander,  since  the  communication  is 
privileged.  Brice  v.  Curtis,  38:  69,  38  App. 
D.  C.  304.  (Annotated) 

117.  A  report  by  one  employed  to  ascer- 
tain the  character  of  another  as  an  insur- 
ance risk,  and  his  fitness  for  the  position 
of  agent,  which  states  that  he  had  lost  a 
position  through  carelessness,  had  paid  too 
much  attention  to  women  and  drank  some, 
if  made  in  good  faith,  and  is  seen  only  by 
those  having  an  interest  in  the  matter  and 
confidential  stenographers,  is  privileged, 
even  when  sent  by  the  company  requesting 
it,  to  the  examiners  and  agents  who  had 
recommended  the  risk  and  employment,  to 
check  the  correctness  of  their  recommenda- 
tion. Bohlinger  v.  Germania  L.  Ins.  Co. 
36:  449,  140  S.  W.  257,  100  Ark.  477. 

(Annotated) 
As   to  employees   of  corporation. 

118.  The  privilege  of  a  communication  by 
the  treasurer  of  a  corporation  to  its  man- 
ager, directing  the  discharge  of  the  fore- 
man and  giving  the  reason  therefor,  is  not 
lost  by  showing  it  to  the  night  watchman. 
Denver  Public  Warehouse  Co.  v.  Holloway, 
3:  696,  83  Pac.  131,  34  Colo.  432. 

119.  A  communication  from  the  treasurer 
of  a  corporation  to  its  manager,  regarding 
the  loss  of  property  from  a  storehouse,  in 
which  suspicion  of  implication  on  the  part 
of  the  foreman  is  intimated,  and  his  dis- 
charge is  ordered,  is  privileged.  Denver 
Public  Warehouse  Co.  v.  Holloway,  3:  696, 
83  Pac.  131,  34  Colo.  432. 

As  to  former  employee. 

120.  A  statement  by  an  employer  who  has 
been  compelled  to  pay  for  property  taken 
from  a  house  where  he  was  doing  work,  to 
an  employee  whom  he  discharges  because  he 
suspects  him  of  having  taken  the  property, 
and  from  whose  pay  he  has  deducted  its 
value,  in  response  to  a  question  as  to  the 
cause  of  the  deduction,  that  it  was  for  prop- 
erty which  tne  employee  at'  "  on  the  spec- 
fied  job,  is  privileged,  although  made  in  the 
presence  of  other  employees.  Christopher 
V.  Akin,  46:  104,  101  N.  E,  971,  214  Mass. 
332.  (Annotated) 
Blacklisting. 

121.  It  is  not  unlawful  for  wholesale  mer- 
chants to  organize  for  mutual  protection, 
and  notify  each  other  of  retail  merchants 
who  are  delinquent  in  their  accounts,  so  as 
to  make  such  reports  libelous  per  se, — at 
least  where  the  retailer  is  informed  in  ad 
vance  of  his  purchase  that  a  denial  of  fur- 
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ther  credit  on  the  part  of  the  wholesalers 
will  be  the  consequence  of  his  failure  to 
pay  at  the  required  time.  Woodliouse  v. 
Powles,  8:  783,  86  Pac.   1063,  43  Wash.  617. 

(Annotated) 
By  commercial  agency. 

122.  Reports  by  a  mercantile  agency  to 
its  customers,  as  to  the  financial  standing 
of  a  business  corporation,  are  not  privileged 
communications.  Pacific  Packing  Co.  v. 
Bradstreet  Co.  51 :  893,  139  Pac.  1007,  25 
Idaho,  696, 

123.  The  communication  by  a  mercantile 
agency  to  a  subscriber  of  information  re- 
lating to  the  commercial  standing  and  posi- 
tion of  another  is  not  upon  a  privileged 
occasion,  although  made  confidentially  and 
in  response  to  a  specific  inquiry;  since  it 
is  not  in  the  interest  of  the  community  or 
for  the  welfare  of  society  that  the  protec- 
tion which  the  law  throws  around  communi- 
cations made  in  legitimate  self-defense,  or 
from  a  bona  fide  sense  of  duty,  should  be 
extended  to  communications  made  from  mo- 
tives of  self-interest  by  persons  who  trade 
for  profit  in  the  characters  of  other  people, 
and  who  offer  for  sale  information  which, 
however  cautiously  and  discreetly  souglit, 
may  have  been  improperly  obtained.  Mac- 
intosh V.  Dun,  2  B.  R.  C.  203,  [1908]  A.  C. 
390.  Also  Reported  in  77  L.  J.  P.  C.  N.  S. 
113,  99  L.  T.  N.  S.  64,  24  Times  L.  R.  705, 
52  Sol.  Jo.  580.  (Annotated) 

4.    Jtidicial    proceedings;    proceedings 
before  grand  jury. 

(See   also   same  heading   m  Digest  L.R.A. 
1-10.) 

124.  A  letter  from  a  judge  of  the  county 
court  to  the  foreman  of  a  former  grand 
jury,  asking  him  to  sign  a  petition  and  af- 
fidavit charging  the  district  attorney  with 
drunkenness  and  incompetence,  for  the  pur- 
pose of  impeaching  him,  is  privileged, — es- 
pecially where  it  was  sent  in  confidence,  and 
was  not  without  reasonable  grounds.  Yan- 
cey V.  Com.  25:  455,  122  S.  W.  123,  135  Ky. 
207.  (Annotated) 

125.  An  attorney  at  law  has  a  conditional 
privilege  to  make,  during  the  progress  of  a 
trial,  such  fair  comments  on  the  circum- 
stances of  the  case  and  the  conduct  of  the 
parties  in  connection  therewith  as,  in  his 
judgment,  seem  proper;  but  a  repetition  of 
the  words,  either  in  private  conversation  or 
in  a  published  article  in  a  newspaper  at  his 
instance,  when  no  public  or  private  duty  re- 
quires him  to  repeat  them,  will  place  him, 
as  to  such  repetition,  upon  the  same  footing 
as  anycme  who  speaks  of  another,  and  he 
speaks  them  at  his  peril  if  the  words  are 
not  true.  Atlanta  News  Pub.  Co.  v.  Med- 
lock,  3:  1139,  51  S.  E.  756,  123  Ga.  714. 

126.  Words  spoken  by  a  defendant  in  the 
course  of  a  trial,  in  response  to  a  question 
of  the  justice  as  to  what  he  wanted  to 
prove  with  reference  to  a  person  not  a 
party,  and  who  had  not  been  a  witness  in 
the  trial,  though  he  had  been  a  witness  in 
a  former  trial  of  the  same  action,  before 
another   justice,  which  words  are  not  p«r- 
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tinent  or  material  to  the  issue  in  the  case 
on  trial,  nor  to  the  question  asked  by  the 
justice,  are  not  privileged.  Dodge  v.  Gil- 
man,  47:  1098,  142  N.  W.  147,  122  Minn. 
177. 
'Words  used  by  vritness. 

127.  The  privilege  which  protects  a  wit- 
ness from  an  action  of  slander  in  respect  of 
his  evidence  in  the  box  also  protects  him 
against  the  consequence  of  statements  made 
to  the  client  and  solicitor  in  preparing  the 
proof  for  trial.  Watson  v.  M'Ewan,  4  B. 
R.  C.  934,  [1905]  A.  C.  480.  Also  Reported 
in  74  L.  J.  P.  C.  N.  S.  151,  93  L.  T.  N.  S. 
489;  Ronald  v.  Harper,  4  B.  R.  C.  972, 
[1913]  Vict.  L.  R.  311.  (Annotated) 

128.  No  action,  in  the  nature  of  an  ac- 
tion for  defamation,  can  be  brought  against 
any  person,  where  the  defamatory  state- 
ments relied  on  were  uttered  in  the  witness 
box,  in  connection  with  the  subject-matter 
of  the  litigation,  by  a  person  called  as  a 
witness.  Ronald  v.  Harper,  4  B.  R.  C.  972, 
[1013]  Vict.  L.  R.  311.  (Annotated) 

129.  A  statement  by  defendant  in  a  suit, 
while  testifying  as  a  witness,  that  allega- 
tions of  the  complaint  and  statements  of 
plaintiff,  while  testifying  as  a  witness,  were 
knowingly  false,  is  absolutely  privileged. 
Sebree  v.  Thompson,  11:  723,  103  S.  W.  374, 
126  Ky.  223. 

Words  used  in  pleading. 

Report  of  pleadings,  see  infra,  134,  135. 

Excessive  character  of  privileged  publica- 
tion, as  question  for  jury,  see  Tbial, 
274. 

130.  The  publication  of  libelous  matter 
stated  in  a  complaint  which  has  not  been 
brought  to  the  attention  of  the  court,  ex- 
cept so  far  as  necessary  to  secure  leave  to 
file  it  after  the  return  day,  is  not  privileged. 
Lundin  v.  Post  Pub.  Co.  52:  207,  104  N. 
E.  480,  217  Mass.  213.  (Annotated) 

131.  An  allegation  of  illegitimacy  of  one 
seeking  to  review  an  executor's  account  as 
a  child  entitled  to  the  estate  under  the 
terms  of  a  will,  for  the  purpose  of  show- 
ing absence  of  right  to  the  review,  is  abso- 
lutely privileged,  and  not  actionable  in 
favor  of  the  child's  mother,  although  false. 
Kemper  v.  Fort,  13:  820,  67  Atl.  991,  219  Pa. 
85.  (Annotated) 

132.  An  affidavit  in  defense  of  a  pro- 
ceeding to  charge  an  executor  personally 
with  costs  for  defending  an  action,  which 
charges  that  the  testimony  of  plaintiff 
upon  which  judgment  in  his  favor  was 
founded  was  false  and  fraudulent,  and  that 
the  claim  was  unjust,  dishonest,  and  un- 
lawful, is  absolut  ly  privileged.  Perry  v. 
Perry,  31:  880,  69  S.  E.  130,  153  N.  C.  266. 

133.  A  petition  presented  to  a  police 
magistrate,  charging  misconduct  on  the 
part  of  occupants  of  a  dwelling  and  asking 
that  they  be  required  to  move  therefrom,  is, 
if  the  charges  are  pertinent,  material,  and 
positive,  absolutely  privileged,  although  it 
cannot  properly  be  called  a  pleading  in  a 
case.  Flynn  v.  Boglarsky,  32:  740,  129  N. 
W.  674,  i64  Mich.  513.  (Annotated) 
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Reports  of. 

Sufficiency  of  allegations  as  to,  see  Plead- 
ing, 360. 
See  also  infra,  169. 

134.  The  publication  of  pleadings  or 
papers  which  have  been  placed  on  the  files 
of  a  court,  when  the  court  has  not  yet 
acted  thereon,  is  not  privileged,  even  though 
the  publication  is  made  in  good  faith  and 
without  malice.  Byers  v.  Meridian  Print- 
ing Co.  38:  913,  95  N.  E.  917,  84  Ohio  St. 
408.  (Annotated) 

135.  A  complaint  or  other  pleading  in  a 
civil  action,  which  has  never  been  presented 
to  the  court  for  its  action,  is  not  a  judicial 
proceeding  within  the  rule  declaring  the 
publication  of  judicial  proceedings  to  be 
privileged;  and,  if  such  a  pleading  contains 
libelous  matter,  its  publication  can  only 
be  justified  by  showing  that  it  is  true. 
Nixon  V.  Dispatch  Printing  Co.  12:  i88,  112 
N.  W.  258,  101  Minn.  309.  (Annotated) 

136.  A  hearing  upon  an  application  for 
change  of  venue  in  a  judicial  proceeding 
is  such  judicial  action  as  will  justiiy  a  col- 
orless publication  of  the  pleadings  and  ap- 
plication for  change  of  venue  as  items  of 
news.  Meriwether  v.  George  Knapp  &  Co. 
16:  953,  109  S.  W.  750,  211  Mo.  199. 

^Annotated) 

137.  The  publication  of  a  fair  report  of  a 
judicial  proceeding  without  malice  is  privi- 
leged if  the  court  has  acted  upon  the  bill 
so  far  as  to  make  a  special  order  that  de- 
fendant appear  and  show  cause  why  an  in- 
junction should  not  be  issued  against  him. 
Kimball  v.  Post  Pub.  Co.  19:  862,  85  N.  E. 
103,  199  Mass.  248. 

138.  The  privilege  accorded  to  newspapers 
to  publish  court  records  does  not  justify  a 
paper  in  charging  a  party  to  such  record 
with  other  crimes,  offenses,  and  violations  of 
law  than  those  which  are  treated  in  the 
record.  Register  Newspaper  Co.  v.  Stone, 
11:  240,  102  S.  W.  800,  31  Ky.  L.  Rep.  458. 

139.  The  publisher  of  a  newspaper  is  au- 
thorized to  publish  a  fair  and  honest  report 
of  the  proceedings  of  a  judicial  trial,  and  is 
not  liable  on  account  of  such  publication,  in 
the  absence  of  express  malice,  although  what 
appears  in  such  report  as  a  part  of  the  com- 
ments of  counsel  would  have  been  slanderous 
if  uttered  under  other  circumstances  by  the 
attorney;  but  if  the  remarks  attributed  to 
the  counsel  were  not  in  fact  made  by  him, 
the  publisher  is  liable  in  an  action  of  libel 
to  the  party  aggrieved.  Atlanta  News  Pub. 
Co.  V.  Medlock,  3:  1139,  51  S.  E.  756,  123 
Ga.  714. 

140.  An  article  which  gives  the  opinion 
of  a  reporter  as  to  the  proceedings  of  a 
judicial,  legislative,  or  other  public  official 
body  is  not  privileged  under  Idaho  Rev. 
Stat.  1887,  §  6743,  which  extends  only  to  a 
fair,  true  report  of  a  judicial,  legislative^ 
or  other  public  official  proceeding,  or  to  a 
statement,  speech,  argument,  or  debate  in 
the  course  of  the  same.  State  v.  Sheridan,. 
15:  497,  93  Pac.  656,  14  Idaho,  222. 

141.  A  newspaper  publication  without 
verification,    of   statements    tending   to   ex- 
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pose  one  to  hatred  and  contempt,  which 
were  made  in  support  of  a  cliarge  against 
him  when  taken  to  a  police  office  under  ar- 
rest, are  not  within  a  statute  making  privi- 
leged reports  of  a  judicial  or  otlier  public 
official  proceeding,  or  of  anything  said  in 
the  course  thereof.  Kelly  v.  Independent 
Pub.  Co.  38:  1 160,  122  Pac.  735,  45  Mont.  127. 

142.  A  special  grand  jury  summoned  to 
investigate  charges  that  a  railroad  company 
failed  to  maintain  order  on  its  trains  ex- 
ceeds its  authority  in  making  a  long  re- 
cital of  facts  tending  to  bring  the  com- 
plaining witness  into  contempt  and  disgrace, 
and  charging  him  with  malice  and  improper 
conduct,  without  any  presentment  against 
him  for  perjury;  and  such  charge  is  there- 
fore not  privileged,  but  one  who  publishes 
it  in  a  public  newspaper  is  answerable  for 
libel.  Poston  v.  Washington,  A.  &  M.  V.  R. 
Co.   32:  785,   36   App.   D.   C.   359. 

(Annotated) 

143.  A  report  by  the  proper  official  of  the 
War  Department  to  the  Secretary  of  War 
as  to  the  merits  of  a  claim  for  a  medal  of 
honor  for  services  of  a  soldier  in  an  action 
which  has  been  referred  to  him  for  investi- 
gation, which  report  contains  nothing  that 
does  not  relate  to,  or  reflect  upon,  the  char- 
acter of  claimant  and  the  foundation  of  his 
claim,  is  absolutely  privileged,  notwith- 
standing the  motive  which  may  have  actu- 
ated the  maker,  or  the  mistakes  of  fact 
which  it  may  contain.  De  Arnaud  v.  Ains- 
worth,  5:  163,  24  App.  D.  C.  167. 

(Annotated) 

S.  Ahout  officials  or  candidates. 

(See  also  same  heading  m  Digest  L.R.A. 
1-10.) 

See  also  supra,  34,  140. 

•  144.  Express  malice  destroys  the  right  to 
raise  the  defense  of  fair  comment  and  criti- 
cism, in  an  action  to  recover  damages  for 
the  publication  of  an  alleged  libelous  com- 
ment on  a  public  official.  Tawney  v.  Simon- 
son,  Whitcomb,  &  Hurley  Co.  27:  1035,  124 
N.  W.  229,  109  Minn.  341. 

145.  An  intemperate  and  violent  letter 
written  by  a  private  citizen  to  a  public 
official,  making  groundless  and  unprovoked 
charges  against  a  subordinate,  calculated  to 
injure  and  degrade  him  and  cause  his  dis- 
charge, is  not  privileged.  Jozsa  v.  Moroney, 
27:  1041,  51  So.  908,  125  La.  813. 

(Annotated) 

146.  A  communication  false  in  fact,  ad- 
dressed to  the  general  public,  imputing  the 
commission  of  a  criminal  offense  or  of  a 
moral  delinquency  to  a  public  officer  in  the 
discharge  of  his  official  duties,  is  not  privi- 
leged, although  made  in  good  faith  and  on 
probable  cause.  Oakes  v.  State,  33:  207, 
54  So.  79,  98  Miss.  80. 

147.  A  statement  *by  the  mayor  of  a  city, 
in  defending  himself  from  a  criticism  by  the 
anti-saloon  league,  for  abolishing  a  card 
system  for  keeping  a  record  of  violations  of 
the  liquor  law,  to  the  effect  that  it  was  es- 
Digest  1-52  I..B.A.(N.S.) 


tablished  by  specified  former  officials  to 
build  up  a  system  of  extorting  money  from 
lawbreakers,  is  not  privileged,  where  such 
officials  were  not  present  at  the  meeting  at 
which  the  criticism  was  made,  had  no  part 
thereon,  and  were  not  mentioned  in  connec- 
tion with  such  system,  and  a  newspaper 
cannot,  therefore,  justify  the  publication  of 
an  interview  in  which  the  statement  is 
made.  Lawrence  v.  Herald  Pub.  Co.  25: 
796,  122  N.  W.  1084,  158  Mich.  459. 
Candidates. 

As  to  libel  of,  generally,  see  supra,  II.  d. 
Sufficiency  of  evidence  to  show  malice,  see 

Evidence,  2101. 
See  also  supra,  99. 

148.  Statements  contained  in  a  letter 
written  in  regard  to  one  seeking  to  be  elect- 
ed to  an  important  public  position  are 
privileged  if  they  are  believed  to  be  true, 
even  if  they  are  not  in  fact  true.  Irion 
V.  Knapp,  43:  940,  GO  So.  719,  132  La.  60. 

149.  A  letter  written  to  a  member  of  a 
public  board,  giving  information  concerning 
the  qualities,  character,  and  past  experi- 
ences of  one  seeking  to  be  elected  by  that 
board  to  an  important  public  position,  is 
a  privileged  communication;  and  where  it 
was  written  without  malice  and  in  the  in- 
terest of  the  best  selection  of  a  public  of- 
ficial, it  will  not  be  considered  libelous,  al- 
though the  statements  therein  reflect  on 
the  integrity  and  ability  of  the  candidate. 
Irion  V.  Knapp,  43:  940,  60  So.  719,  132 
La.  60. 

150.  A  publication  reciting  facts  and  mak- 
ing comment  relating  to  the  official  conduct 
and  character  of  a  state  officer  who  is  a 
candidate  for  re-election,  made  in  good 
faith,  and  for  the  sole  purpose  of  giving  to 
the  people  what  the  publisher  honestly  be- 
lieves to  be  true  information,  in  order  that 
the  voters  may  be  enabled  to  cast  their 
ballots  more  intelligently,  is  privileged,  al- 
though the  matters  contained  in  the  article 
may  be  untrue  in  fact,  and  derogatory  to 
the  character  of  the  candidate.  Coleman  v. 
MacLennan,  20:  361,  98  Pac.  281,  78  Kan. 
711. 

/.  What  constitutes  a  publication. 

(See   also   same   heading  in  Digest  LJt.A.. 
1-10.) 

151.  The  sending  of  a  libelous  communi- 
cation to  only  one  person  other  than  the  one 
defamed  constitutes  a  publication  of  the 
defamation.  Jozsa  v.  Moroney,  27:  1041,  51 
So.  908,  125  La.  813. 

152.  The  mailing  of  a  private  letter  by  a 
person  charged  with  libel,  directly  to  the  at- 
torneys of  complainant,  in  answer  to  ques- 
tions relating  to  matters  in  which  both  are 
concerned,  does  not  constitute  a  publica- 
tion within  the  law  of  libel.  Dickinson  v. 
Hathaway,  21 :  33,  48  So.  136,  122  La.  644. 

153.  Handing  to  another  a  copy  of  a  Sen- 
ate document  containing  a  report  of  an  offi- 
cial of  the  War  Department  adverse  to  a 
claim  for  a  medal  of  honor  for  distinguished 
service  in  the  Army  is  not  a  libelous  publi- 
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cation  of  the  matter  therein  contained,  since 
the  report  is  a  public  document  which  every- 
one may  circulate,  receive,  and  inspect.  De 
Arnaud  v.  Ainsworth,  5:  163,  24  App.  D.  C. 
167. 

154.  The  writer  of  a  libelous  letter,  who 
mailed  it  to  the  wife  of  the  person  libeled, 
published  the  article  within  the  meaning  of 
the  law  of  libel,  although  it  was  received 
from  the  postal  autliorities  by  the  husband, 
who  opened  it,  and,  after  reading  a  few 
lines  on  the  back  written  to  himself  per- 
sonally, handed  the  letter  to  his  wife,  where- 
upon they  both  read  it  together,  or  prac- 
tically at  the  same  time.  Kramer  v.  Per- 
kins, 15:  1141,  113  N.  W.  1062,  102  Minn. 
455.  (Annotated) 

By  dictation. 
See  supra,  102. 

g.  Slander  of  title. 

(See  same  heading  in  Digest  L.R.A.  1-70.) 

III.  Actions;  defenses. 

a.  In  general. 

(See  aJf^o  same  heading  in  Digest  L.R.A. 
1-70.) 

Abandonment  of  portion  of  complaint,  see 
Appe.\l  and  Ekrok,  409. 

Necessity  of  notice  to  sustain  action  for,  see 
Action  or  Suit,  31. 

Prejudicial  error  in  action  for,  see  Appeal 
AND  Eekor,  1035,  1114,  1194,  1237, 
1238,  1310,  1315,  1375,  1445,  1527. 

Measure  of  damages  for,  generally,  see 
Damages,  III.  h. 

Punitive  damage  in  action  for,  see  Dam- 
ages, 41-43. 

Mentijl  anguish  as  element  of  damages,  see 
Damages,  635,  636. 

Mitigation  of  damages  for,  see  Damages, 
720-724. 

Evidence  of  damages  by,  see  Evidence, 
1730-1733,  2013,  2014. 

Right  to  require  publisher  of,  to  disclose 
sources  of  information  or  original 
draft  of  article,  see  Disooveey  and 
Inspection,  7,  16. 

Presumption  and  burden  of  proof,  see  Evi- 
dence, 99,  193,  241-254,  674-677. 

Opinion  evidence  as  to  injurious  effect  of 
statement  upon  reputation,  see  Evi- 
dence, 1134. 

Opinion  evidence  as  to  identity  of  subject 
of  libelous  article,  see  Evidence,  1166. 

Relevancy  of  evidence  generally,  see  Evi- 
dence, 1630,  1631,  1650,  1678-1680, 
1814,  1851,  1919,  2000,  2004,  2022. 

Sufficiency  of  evidence  generally,  see  Evi- 
dence, 2336,  2337. 

Sufficiency  of  evidence  of  malice,  see  Evi- 
dence, 2098-2102. 

Evidence  admissible  under  pleading,  see 
Evidence,  2427,  2465,  2466. 

Variance  in  proof  of,  see  Evidence,  2483. 

New  trial  in  libel  suit,  see  New  Trial,  23. 

Complaint  in  action  for,  generally,  see 
Pleading,  II.  k. 

Allegations  as  to  damages  in  complaint,  see 
Pleading,  218-220. 
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I  Right  of  defendant  to  judgment  on  plead- 
ings, see  Pleading,  67-69. 

Surplusage  in  pleading,  see  Pleading,  136. 

Duplicity  in  declaration,  see  Pleading,  160. 

Effect  of  failure  to  plead  truth  of  cliarge, 
see  Pleading,  450. 

Demurrer  in  action  for,  see  Pleading,  600, 
623. 

Defendant's  pleading,  see  Pleading,  450. 

Computation  of  limitation  period  for  bring- 
ing actions,  see  Time,  6,  7. 

Questions  for  jury,  see  Trial,  II.  c,  7. 

Forbidding  counsel  to  read  to  jury  from 
law  books,  see  Trial,  69. 

Malice  as  question  for  jury,  see  Trial,  273- 
275. 

Directing  verdict  in,  see  Trial,  748. 

Demurrer  to  evidence,  see  Trial,  792. 

Instructions  in  action  for,  see  Tbial,  853, 
868,  939,  1028-1031. 

Venue  of  action,  see  Venxte,  15. 

Competency  of  witnesses,  see  Witnesses,  6. 

155.  One  charging  slander  in  the  use  of 
language  having  a  local  meaning  may  prove 
such  meaning,  and  the  sense  in  which  the 
hearers  understood  it.  Brinsfield  v.  How- 
eth,  24:  583,  68  Atl.  566,  107  Md.  278. 

156.  A  statute  does  not  deprive  one  of  his 
constitutional  rights  by  providing  that  he 
must  give  notice  before  begmning  an  action 
for  libel,  and  limiting  his  recovery  to  actual 
damages  in  case  the  libel  is  retracted. 
Comer  v.  Age-Herald  Pub.  Co.  13:  525,  44 
So.  673,  161  Ala.  613. 

157.  An  osteopath  cannot,  under  a  charge 
of  libel  in  calling  him  a  quack  and  charla- 
tan, recover  damages  on  the  theory  that 
the  libel  was  in  fact  against  osteopathy  as 
a  profession,  and  that  he  was  injured  as  a 
member  of  the  profession.  Lathrop  v. 
Sundberg,  33:  90,  113  Pac,  574,  62  Wash.  136. 

158.  An  osteopath  practising  as  a  doctor 
without  a  license  cannot  recover  damages 
for  libel  upon  him  in  his  common-law  right 
to  do  business  as  an  osteopath,  since  that 
was  not  the  character  in  which  he  was  at- 
tempting to  carry  on  the  business.  Lathrop 
V.  Sundberg,  33:  90,  113  Pac.  574,  62  Wash. 
136. 

Necessity  of  proving  malice. 

Statute  putting  burden  of  proving  malice 
in  case  of  retraction  on  person  libelled, 
see  CONSTITTJTIONAL  Law,  620. 

In  order  to  recover  punitive  damages,  see 
Damages,  41. 

Presumption  of  malice  from  publication  of 
libel,  see  Evidence,  241-254. 

Evidence  to  show  malice,  see  Evidence, 
1678-1680. 

Sufficiency  of  evidence  of  malice,  see  Evi- 
dence, 2098-2102. 

See  also  supra,  74,  85,  86,  94,  95,  98,  102, 
108-111;  infra,  178-180. 

159.  Plaintiff  must  show  actual  malice 
to  recover  in  a  libel  case  where  the  defend- 
ant is  entitled  to  a  qualified  privilege.  Tan- 
ner v.  Stevenson,  30:  200,  128  S.  W.  878, 
138  Ky.  578. 

Necessity  of  proving  special  damages. 
See  also  supra,  88. 

160.  In  the  absence  of  privilege,  one  su- 
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ing  for  libel  is  not  bound  to  prove  special 
damages.  Sunley  v.  Metropolitan  L.  Ins. 
Co.  12:  91,  109  N.  W.  463,  132  Iowa,  123. 

161.  Special  damages  need  not  be  proved 
in  a  libel  action.  Jozsa  v.  Moroney,  27: 
1041,  51   So.  908,  125  La.  813. 

162.  Allegation  and  proof  of  special  dam- 
ages is  not  necessary  to  sustain  an  action 
for  uttering  words  actionable  per  se.  Spears 
V.  McCoy,  49:  1033,  159  S.  W.  610,  155 
Ky.  1. 

h.  Who  may  recover. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

163.  A  corporation  may  sue  for  a  libel  or 
slander  upon  it  in  the  way  of  its  business  or 
trade.  Gross  Coal  Co.  v.  Rose,  2:  741,  105 
N.  W.  225,  126  Wis.  24.  (Annotated) 

164.  A  corporation  may  recover  for  a  libel 
upon  it,  as  distinct  from  that  upon  its  in- 
dividual members.  Pennsylvania  Iron 
Works  Co.  v.  Henry  Voght  Mach.  Co.  8: 
1023,  96  S.  W.  551,  139  Ky.  497. 

c.  Defenses;  justification, 

(See  also  sa/me  heading  in  Digest  L.R.A. 
1-70.) 

As  to  who  is  liable,  see  supra,  I. 

Privilege  as  a  defense,  see  supra,  II.  e. 

Charging  larceny  based  on  court  record; 
estoppel  of  plaintiff  to  deny  record,  see 
Estoppel,  41. 

Estoppel  to  set  up  defense,  see  Estoppel, 
225,  226. 

Presumption  from  failure  to  establish  plea 
of  truth  as  defense,  see  Evidence,  247. 

Burden  of  proving  justification,  see  Evi- 
dence, 675. 

Evidence  as  to,  generally,  see  Evidence, 
2004. 

Sufficiency  of  evidence  to  show  good  faith, 
see  Evidence,  2099. 

SuflSciency  of  evidence  to  prove  justifica- 
tion, see  Evidence,  2337. 

Sufficiency  of  defense  to  justify  judgment 
on  pleadings,  see  Pleading,  67-69. 

Negation  of  defense  in  pleading,  see  Plead- 
ing, 196. 

165.  A  person  who  instigates  or  procures 
a  libelous  communication  to  be  published 
against  himself,  for  the  purpose  of  predi- 
cating a  suit  for  damages  'upon  it,  cannot 
recover  in  such  an  action;  but  if  he  in- 
stigates or  sets  on  foot  inquiries  for  the 
purpose  of  ascertaining  the  source  of  evil 
reports,  in  order  that  they  may  be  coun- 
teracted, or  for  any  other  proper  purpose, 
and  not  for  the  purpose  of  predicating  an 
action  for  damages  in  his  own  behalf,  he  is 
not  estopped  thereby  from  maintaining  such 
an  action.  Richardson  v.  Gunby,  42:  520, 
127  Pac.  533,  88  Kan.  47. 

166.  That  a  publication  does  not  make 
a  libelous  charge  directly,  but  merely  states 
that  "it  was  alleged"  that  the  libelous 
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charge  was  a  fact,  does  not  affect  the  lia- 
bility of  the  publisher.  Lundin  v.  Post  Pub^ 
Co.  52:  207,  104  N.  E.  480,  217  Mass.  213. 

167.  That  a  teacher  against  whom  action- 
able words  have  been  spoken,  tending  tO' 
prejudice  him  in  his  profession,  has  been  re- 
engaged for  another  year,  will  not  defeat  an 
action  for  the  slander.  Spears  v.  McCoy, 
49:  1033,  159  S.  W.  610,  155  Ky.  1. 

168.  An  osteopath  doing  business  as  a 
doctor  without  a  license,  contrary  to  stat- 
ute, cannot  recover  damages  for  libel  upon 
him  in  his  professional  capacity,  since  he 
will  not  be  permitted  to  recover  for  loss 
of  earnings  which  he  received  by  violation 
of  law.  Lathrop  v.  Sundberg,  33:  90,  113 
Pac.  574,  02  Wash.  136.  (Annotated) 

169.  The  one  publishing  in  a  newspaper  a 
report  of  a  meeting  of  a  private  corporation 
and  of  a  bill  in  equity,  in  each  of  which 
the  same  libelous  matter  appears,  cannot 
avoid  liability  for  the  former  publication 
on  the  theory  that  the  latter  is  privileged, 
and  that  it  is  impossible  to  separate  the 
injury  done  by  one  publication  from  that 
done  by  the  other.  Kimball  v.  Post  Pub. 
Co.  19:  862,  85  N.  E.  103,  199  Mass.  248. 
Tmth   of   charge. 

170.  No  recovery  can  be  had  for  publica- 
tion in  good  faith  of  defamatory  matter,  if 
the  publication  is  substantially  true. 
Courier- Journal  Co.  v.  Phillips,  32:  309,  134 
S.  W.  446,  142  Ky.  372. 

171.  The  language  contained  in  a  letter 
may  be  libelous  per  se,  and  the  writing  and 
publication  thereof  not  constitute  a  libel, 
since,  if  it  is  true  of  the  plaintiff  and  is 
written  and  published  with  good  motives 
and  for  justifiable  ends,  it  is  not  a  libel  of 
the  plaintiff.  Bigley  v.  National  Fidelitv  & 
C.  Co.  50:  1040,  144  N.  W.  810,  94  Neb.  813. 

( Annotated ) 

172.  One  charged  with  libel  is  permitted, 
under  Idaho  Rev.  Stat.  1887,  §  6740,  to  give 
in  evidence,  as  a  justification  for  the  publi- 
cation, the  truth  of  the  matter  published. 
State  V.  Sheridan,  15:  497,  93  Pac.  656,  14 
Idaho,  222. 

173.  A  plea  in  justification  of  the  truth 
of  a  libel,  in  order  to  constitute  a  defense,. 
must  be  substantially  as  broad  as  the 
charge,  and  must  allege  its  truth  in  the 
sense  imputed  to  it  by  the  plaintiff.  Taw- 
ney  v.  Simonson.  Whitcomb,  &  Hurley  Co. 
27:  1035,  124  N.  W.  229,  109  Minn.  341. 

174.  The  publication  of  a  charge  that  one 
who  had  been  confined  in  jail  stole  before 
being  so  confined,  stole  while  in  jail,  and 
continued  to  steal  after  he  was  relea.sed, 
having  a  mania  for  stealing,  is  not  justi- 
fied by  showing:  that  he  stole  while  in  jail. 
Register  Newspaper  Co.  v.  Stone,  11:240, 
102   S.   W.    800,   31    Ky.   L.  Rep.   458. 

175.  A  tax  collector  who,  in  addition  to 
posting  the  notices  of  sale  of  delinquent 
taxes,  required  by  law,  publishes  the  fact 
of  delinquency  in  newspapers  for  the  pur- 
pose of  maliciously  proclaiming  to  the  pub- 
lic that  the  taxpayer  was  delinquent,  and 
not  in  the  belief  that  such  advertisement 
was  essential  to  the  success  of  the  tax 
sale,  is  answerable  for  libel,  although  the 
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statement   was   in   fact   true.     Hutchins  v. 
Page,  31:  132,  72  Atl.  689,  75  N.  H,  215. 

(Annotated) 

176.  A  preponderance  of  evidence  of  truth 
of  the  charge  is  sufficient  to  justify  a  verbal 
accusation  of  perjury,  although  defendant 
must  in  the  first  instance,  to  sustain  such 
plea,  prove  tlie  truth  of  his  charge  by  two 
witnesses,  or  one  witness  and  strong  cor- 
roborating circumstances.  Lay  v.  Linke, 
25:  12 15,  123  S.  W.  746,  122  Tenn.  433. 

177.  Belief  in  the  truthfulness  of  a 
charge  is  not  necessary  to  absolve  one  from 
liability  for  libel  in  making  it,  if  the  charge 
was  in  fact  true.  Denver  Public  Warehouse 
Co.  V.  Holloway,  3;  696,  83  Pac.  131,  34  Colo. 
432. 

Absence   of  malice. 

178.  Absence  of  express  malice  in  the  ut- 
terance of  a  slander  affords  no  justifica- 
tion against  compensatory  damages.  Dries- 
sel  V.  Urkart,  36:  146,  132  N.  W.  894,  147 
Wis.  154. 

179.  In  an  action  for  slander,  where  the 
spoken  words  falsely  impute  a  criminal  of- 
fense, ej'j)ress  malice  need  not  be  shown  un- 
less the  words  as  spoken  constitute  a  priv- 
ileged communication  by  reason  of  having 
been  made  in  good  faith,  upon  a  proper  oc- 
casion, by  one  having  a  right,  duty,  or  in- 
terest to  make  them,  and  of  having  been 
addressed  to  a  person  possessing  a  corre- 
sponding interest.  Abraham  v.  Baldwin, 
10:  1051,  42  So.  591,  52  Fla.  151. 

180.  Although  the  publication  of  a  false 
and  scandalous  article  libelous  per  se  im- 
plies malice  sufficient  to  sustain  a  libel  suit, 
it  does  not  preclude  defendant  from  show- 
ing that  there  was  no  malice  in  fact,  so  as 
to  prevent  a  recovery  of  exemplary  damages. 
Rocky  Mountain  News  Printing  Co.  v.  Frid- 
born,  24:  891,  104  Pac.  956,  46  Colo.  440. 
Mistake. 

181.  The  publication  by  a  newspaper  of 
an  article  purporting  to  be  the  report  of 
a  police  court  case,  stating  of  plaintiff  that 
while  in  a  saloon  on  Sunday  he  knocked 
another  down  while  in  a  trance  and  with- 
out knowledge  of  the  fact,  or  that  he  was 
even  in  the  saloon,  and  that  he  was  as- 
sessed $10  because  his  honor  was  positive 
that  something  of  the  kind  had  taken  place, 
cannot  be  justified  by  proof  that  at  another 
time  and  place  plaintiff  did  assault  such 
other,  for  which  he  was  fined  $5,  and  that 
the  publication  of  the  false  report  was  due 
to  the  fact  that  defendant's  reporter's  notes 
of  two  cases  had  been  mixed,  and  that  the 
publication  was  therefore  unintentional. 
Bodine  v.  Times-Journal  Pub.  Co.  31:  147, 
110  Pac.  1096,  26  Okla.  135. 

182.  A  newspaper  cannot  escape  liability 
for  libel  for  publishing  sensationally  and 
with  descriptive  particulars,  that  a  certain 
person  was  one  of  those  who  it  states  was 
indicted  for  crime,  if  such  person  was  not 
in  fact  the  one  indicted,  because  of  the  fact 
that  it  was  honestly  mistaken  after  a  bona 
fide  attempt  in  the  exercise  of  reasonable 
care  and  diligence  to  get  the  facts  for  pub- 
lication, on  account  of  the  similarity  in 
the  names  of  the  two  persons.  Sweet  v. 
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Post  Pub.   Co.  47:  240,   102  N.  E.  660,  215 
Mass.  450.  (Annotated) 

Belief  in  truth. 

Presumption  from  failure  to  establish  truth, 
see  Evidence,  247. 


LIBEBAIi  CONSTRUCTION. 

Of  statute,  see  Statutes,  II.  b. 


I,IBER,TY. 


Guaranty  of  right  to,  see  Constitutionai. 
Law,  11.  b. 

Of  speech,  press,  or  worship,  see  Constitu- 
tional Law,  II,  d. 


LIBRARY. 


Association  for  maintenance  of,  as  public 
charity,  see  Charities,  17,  18. 

Erection  of  public  library  on  land  dedicated 
for  public  park,  see  Dedication,  18,  19. 

Condemnation  of  property  used  for,  see 
Eminent  Domain,  24,  25. 

Injimetion  against  diverting  to  other  uses 
building  erected  for  public  library,  see 
Injunction,  311. 

Gift  of  money  for,  to  city,  see  Municipal 
Corporations,  305. 

Liability  of  city  for  negligence  of  library 
employees  in  performance  of  their  du- 
ties, see  Municipal  Corporations,  386, 
387. 

Exemption  of,  from  taxation,  see  Taxes, 
109. 


UCENSE. 

J.  From  private  persons,   1—14:. 

a.  In  general,  1—4:. 

b.  Revocation,  5—14, 
II.  From  public;   of  right  to   do   busi- 
ness,  15—132. 

a.  In  general,  15—38. 
t.  Powers  as  to,   generally,    39— 
49. 

c.  On   what  business   or   occupa- 
tion, 50—78. 

d.  Uniformity  and  equality;  dis- 
crimination, 79— 110. 

e.  Reasonableness;  amount,  111— 
129. 

1.  In  general,   111—116. 

2.  Instances  of  amount,  117— 
129. 

f.  Enforceinent     of     license     tax, 
130-132. 

I.  From  private  persons. 

a.  In  general. 

(See   also   same   heading   in  Digest  L.R.A. 
1-70.) 

To  use  patented  device,  see  Contracts,  351, 
364. 
Ill 
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Construction  of,  to  perform  musical  com- 
position at  free  entertainment,  see 
COPYEIGHT,  18. 

Reservation  of  riglit  to  cut  timber  as  li- 
cense, see  Deeds,  61. 

Theater  ticket  as,  see  Election  of  Reme- 
dies, 6. 

Retaining  equitable  jurisdiction  to  prevent 
licensor  from  removing  building,  see 
Equity,  122. 

Grant  of  exclusive  right  to  hunt,  see  Game 
AND  Game  Laws,  10. 

To  transfer  property  of  ward,  necessity  of, 
see  Guardian  and  Wabd,  15. 

In  homestead  property,  see  Homestead,  44. 

Imputing  notice  of  rights  under,  from  pos- 
session, see  Notice,  78. 

For  patent,  see  Patents,  IV.  c. 

To  use  railroad,  see  Railkoads,  10-12. 

To  use  trademark,  see  Tbadkmaek,  26. 

Duty  of  carrier  towards  licensee,  see  Cab- 
BIEBS,  II.  g. 

Ejection  of  licensee  from  train,  see  Cae- 
BIEBS,  393. 

Liability  for  injury  to  licensee,  see  Cae- 
BIEKS,  210,  496-498;  Electbicity,  21, 
22,  27,  54-65;  NEGLIGENCE,  I.  c,  2; 
Railboads,  II.  d,  2. 

Contributory  negligence  of  licensee,  see  Neg- 
ligence, 244;  Railroads,  II.  e,  1. 

Person  entering  telegraph  office  as  licensee, 
see  Masteb  and  Sebvant,  875. 

Right  of  licensee  to  maintain  action  for 
nuisance,  see  Nuisances,  67. 

.Liability  of  railroad  running  as  licensee 
over  track  of  other  company  for  injury 
to  passenger,  see  Cabriebs,  210,  603. 

Liability  of  railroad  for  negligence  of  em- 
ployees while  running  over  track  of 
other  company  as,  see  Railboads,  10. 

1.  One  who  has  placed  a  building  on 
land  under  a  parol  license  is  entitled  to  a 
reasonable  time  to  remove  it  without  un- 
necessary injury,  when  the  property  passes 
into  the  hands  of  a  grantee  from  the  li- 
censor. Shipley  v.  Fink,  2:  1002,  62  N.  E. 
360,  102  Md.  219.  (Annotated) 

2.  A  license  to  the  owner  of  neighbor- 
ing property  to  turn  surface  water  onto 
land  of  the  licensor  does  not  run  with  the 
land.  Jones  v.  Stover,  6:  154,  108  N.  W. 
112,  131  Iowa,  119. 

I<icense  or  easement. 

3.  A  parol  agreement  by  several  ad- 
joining landowners  to  erect  and  maintain 
telephone  poles  on  their  respective  lands, 
and  to  contribute  equally  to  the  expense  of 
stringing  wires  thereon,  and  of  operating  a 
telephone  line,  does  not  create  an  easement, 
but  is  merely  a  parol  license,  and  is  revoca- 
ble by  any  one  of  such  owners,  although,  in 
reliance  thereon,  the  poles  have  been  erected 
and  the  line  constructed.  Yeager  v.  Tun- 
ing 19:  700,  86  N.  E.  657,  79  Ohio  St.  121. 

( Annotated ) 

4.  The  execution  by  an  abutting  own- 
er, who  also  owns  the  fee  of  the  street,  to 
a  corporation  operating  an  elevated  rail- 
road therein,  of  an  instrument  consenting 
to  the  maintenance  and  operation  pf  the 
railroad,  and  releasing  it  on  behalf  of  the 
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grantor,  his  successors  and  assigns,  from 
all  demands  for  compensation  for  the  main- 
tenance and  operation  of  the  road,  is  a 
grant  of  an  easement  in  the  street,  and  not 
a  mere  license.  Smyth  v.  lirooklyn  U. 
Elev.  R.  Co.  23:  433,  85  N.  E.  1100,  193  N. 
Y.  335. 

b.  Revocation. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Revocation  of  license  to  cut  timber,  see  Tim- 
BEB,  4,  5. 

Right  to  revoke. 

Ticket  of  admission  to  race  track  as  revoca- 
ble license,  see  Amusements,  1. 

Estoppel  to  revoke,  see  Estoppel,  231. 

Revocation  of  license  to  use  walls  of  leased 
building  for  advertising,  see  Landlobd 
AND  Ienant,   10. 

5.  The  rule  giving  the  right  to  the 
owner  of  a  fee  to  revoke  at  pleasure  a 
mere  license  to  another  to  occupy  K^s  land, 
or  any  portion  thereof,  is  equally  applicable 
to  his  lessee  where  such  lessee  is  the 
licensor,  unless  the  latter  be  restrained  by 
the  terms  of  his  lease  from  granting  such 
license.  Salinger  v.  North  American 
Woolen  Mills,  39:  350,  73  S.  E.  312,  70  W. 
Va.  151. 

6.  The  right  to  display  a  sign  on  the 
walls  of  a  building,  given  in  writing  for  a 
definite  time  for  a  valuable  consideration, 
is  not  revocable  at  will.  Levy  v.  Louisville 
Gunning  System,  1:359,  89  S.  W.  528,  121 
Ky.  ao.  (Annotated) 

7.  A  parol  license  to  place  a  building 
on  the  land  of  the  licensor  is  revocable  at 
any  time  so  far  as  future  enjoyment  is 
concerned,  although  the  building  has  actual- 
ly been  erected.  Shipley  v.  Fink,  2:  1002, 
62   N.   E.   360,    102   Md.   219. 

8.  A  parol  license  without  considera- 
tion to  turn  water  upon  property  of  the 
licensor  is  revocable  at  his  pleasure  not- 
withstanding expense  incurred  by  the  li- 
censee in  executing  it.  Jones  v.  Stover,  6: 
154,  108  N.  W.  112,  131  Iowa,  119. 

(Annotated) 

9.  The  doctrine  that  a  court  of  equity 
will  not  allow  a  licensor  to  withdraiv  his 
consent  without  compensating  the  licensee, 
when  the  latter  has  expended  money  on  the 
licensor's  land,  does  not  apply  to  the  as- 
signs of  the  licensee,  where  no  rights  under 
the  license  pass  to  the  latter  with  the  tians- 
fer  of  the  property.  Dawson  v.  Western 
Maryland  R.  Co.  14:  809,  68  Atl.  301,  107 
Md.  70. 

10.  One  in  possession  and  U'^e  of  land 
under  oral  permission  of  the  landowner,  who 
does  not  grant  or  attempt  to  grant  any  inM 
terest  in  the  land,  or  assume  any  obligation 
with  regard  to  such  occupation  or  use.  holds 
under  a  bare  license,  which  is  revocable  at 
the  pleasure  of  the  licensor,  or  by  the  death 
of  either  of  the  parties;  and  this,  notwith- 
standing the  licensor  has  silentlj'  acquiesced/ 
in  the  making  of  valuable  improvements  oflu 
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the  land  by  the  licensee.  Fowler  v.  Dela- 
plain,  21 :  loo,  87  N.  E.  260,  79  Ohio  St. 
278. 

11.  A  certificate  issued  without  consid- 
eration by  a  corporation  owning  a  lake  and 
mineral  springs,  entitling  an  owner  of 
neighboring  property  to  the  privileges  of 
the  lake  and  free  use  of  the  water,  is  a 
mere  license,  revocable  at  pleasure.  Stacy 
V.  Glen  Ellyn  Hotel  &  Springs  Co.  8:  966, 
79  N.   E.   133,   223   111.   546. 

12.  Where  a  well  has  been  put  down  by 
adjoining  owners  on  what  they  supposed 
to  be  the  division  line,  but  what  proved  to 
be  a  short  distance  therefrom,  under  an 
agreement  between  them  and  the  well  dig- 
ger that  the  three  were  to  own  the  well, 
and  that  the  ownership  "should  remain  as 
it  was,  regardless  of  any  change  in  the 
line,"  and  an  agreement  in  writing,  drawn 
up,  but  not  signed,  and  subsequently  the 
adjoining  owners  purchase  the  interest  of 
the  well  digger,  and  expend  other  sums  in 
improving  the  well,  and  thereafter  the  ad- 
joining owner,  other  than  the  one  on  whose 
land  the  well  is  located,  sells  his  lot  and 
his  half  interest  in  the  well,  equity  will 
presume  a  license  in  his  grantee  to  use  said 
well  and  to  the  reasonable  access  thereto, 
but  such  license  may  be  revoked  upon  the 
payment  to  the  grantee  of  the  money  ex- 
pended by  his  grantor  in  digging  the  well 
and  the  improvements  constructed  thereon. 
Johnson  v.  Bartron,  44:  557,  137  N.  W.  1092, 
23  N.  D.  629.  (Annotated) 
"What  operates  as  revocation. 

13.  Failure  to  mention  in  a  lease  of  a 
building  a  right  which  has  been  given  to  a 
third  person  to  display  a  sign  on  its  wall 
does  not  amount  to  a  revocation  of  the 
right.  I-«vy  v.  Louisville  Gunning  Sys- 
tem, i:  359,  89  S.  W.  528,  121  Ky.  510. 

14.  An  agreement  in  writing  by  the 
tenant  of  a  building,  granting  to  another 
the  right  to  use  the  outside  walls  of  the 
part  leased  by  him,  is  a  revocation  of  a 
license,  without  consideration,  to  another 
tenant  of  the  same  building  to  use  such 
walls.  Salinger  v.  North  American  Woolen 
Mills,  39:  350,  73  S.  E.  312,  70  W.  Va.  151. 

II.  From  public;  of  right  to  do  business. 

a.  In  general. 

(See  alto  same  heading  in  Digest  L.R.A. 
1-70.) 

Eecovery  of  license  fee,  see  Assumpsit,  II. 
0,2. 

Who  entitled  to  protection  of  statute  per- 
mitting unlicensed  person  to  operate 
automobile  under  certain  conditions,  see 
AuTOMoniLEs,  9;  Time,  8. 

Presumption  of  manufacturer's  ownership  of 
automobile  on  which  his  license  number 
Avas,  .see  Evtdknce,  613. 

Liability  for  injury  to  person  operating  au- 
tomobile w'thout  liceiise,  see  Automo- 
Bn>ES,  28,  28a. 

Jurisdiction  to  punish  one  for  fishing  with- 
out license,  see  Boundaries,  3. 
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Requiring  license  for  business  carried  on  in 
wooden  building  within  fire  limits,  see 
Buildings,  18. 

License  laws  as  affecting  interstate  com- 
merce, see  Commerce,  IV. 

Determination  on  habeas  corpus  as  to 
whether  license  tax  on  peddlers  is  in- 
terference with  interstate  commerce,  see 
Hadeas  Corpus,  29. 

Due  process  of  law  as  to,  see  Constitu- 
tional Law,  II.  b,  4. 

Police  power  as  to,  see  Constitutional 
Law,  II.  c,  4. 

Vested  rights  in,  see  Constitxttional  Law, 
64. 

Promise  by  public  officer  to  return  to  third 
person  money  deposited  with  applica- 
tion for  license,  see  Oontbacts,  65. 

Court's  power  to  review  matters  as  to,  see 
Courts,  I.  c,  2,  e. 

Review  by  courts  of  municipal  discretion  as 
to  license,  see  Courts,  138-140,  146, 
147. 

Right  to  practise  dentistry  under  license  to 
practise  medicine  and  surgery,  see 
Dentists,  1. 

Liability  of  officers  licensing  bawdyhouse, 
see  DisoEDERLY  Houses,  3. 

Estoppel  of  municipality  to  assert  invalidity 
of,  see  Estoppel,  5. 

Evidence  as  to  motive  in  imposing  license 
fee,  see  Evidence,  1646. 

Evidence  to  show  whether  payment  of  li- 
cense fees  were  voluntary,  see  Evidence, 
1930. 

To  maintain  pipes  in  highway,  see  High- 
ways, 32,  44-52. 

To  place  building  materials  in  highway,  see 
Highways,  77. 

Right  to  enjoy  privilege  under  municipal 
license  as  property,  see  Injunction, 
306. 

Charging  hotel  keeper  additional  fee  as 
restaurant  keeper  where  he  changes 
from  American  to  European  plan,  see 
Innkeepers,  3. 

Mandamus  to  compel  issue  of,  see  Manda- 
mus, 29,  95-98,  120. 

Right  to  consider  license  fees  in  determining 
whether  city  has  exceeded  debt  limit, 
see  Municipal  Corporations,  268! 

Attempt  to  enforce  void  ordinance  impos- 
ing license  fee,  see  Municipal  Corpora- 
tions, 434. 

Repugnancy  in  statute  as  to,  see  Statutes, 
27. 

Partial  invalidity  of  statute,  see  Statutes, 
57,  73-76. 

Title  of  licensing  statute,  see  Statutes,  108, 
111. 

Special  legislation  as  to,  see  Statutes,  161. 

Repeal  of  statute  as  to,  see  Statutes,  341. 

As  to  taxes  generally,  see  Taxes. 

Assessment  on  employers  to  provide  indem- 
nity fund  for  employees  as  a  license  tax, 
see  Taxes,  7. 
Question  whether  payment  of  license  fee  was 
voluntary  as  one  of  law  or  fact,  see 
Trial,  662. 
Validity  of  contract  by  unlicensed  person, 
see  Contracts,  419-424. 
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Invalid  contract  of  unlicensed  foreign  cor- 
poration, see  Corporations,  431-442. 

Indictment  for  practising     without  license, 

see  Indictment,  etc.,  3. 
^Injunction  against  continuance  of  business 
because  of  refusal  to  pay  license,  see 
Injunction,  169. 

Injunction  against  violation  of  statute  re- 
quiring license,  see  Injunction,   172. 

Jurisdiction  of  justice  of  the  peace  of  pros- 
ecution for  failure  to  obtain  license, 
see  Justices  of  the  Peace,  5. 

15.  A  person  who  has  complied,  so  far 
as  he  can,  with  the  provisions  of  an  ordi- 
nance requiring  him  to  pay  an  occupation 
tax,  and  has  tendered  the  fee  and  demanded 
of  the  proper  officer  a  license,  which  is  re- 
fused through  no  fault  of  his,  may  lawfully 
engage  in  his  occupation  without  a  license, 
if  it  is  one  that  is  otherwise  lawful  and  re- 
quires no  supervision  or  regulation.  Fossett 
V.  Rock  Island  Lumber  &  Mfe.  Co.  14:  918, 
92  Pac.  833,  76  Kan.  428. 

16.  That  a  corporation  refusing  to  pay 
its  license  tax  is  not  thereby  deprived  of 
the  right  of  doing  business  does  not  in- 
validate the  statute  providing  for  the  tax. 
Blackrock  Copper  Min.  &  M.  Co.  v.  Tingey, 
28:  255,  98  Pac.  180,  34  Utah,  369. 

17.  That  under  a  statute  providing  for 
the  payment  by  a  corporation  of  a  license 
tax  on  a  certain  day  in  each  year,  which 
will  entitle  it  to  do  business  for  the  en- 
suing year,  a  corporation  organized  after 
the  expiration  of  the  specified  day  may  do 
business  until  the  next  tax  day  arrives, 
does  not  invalidate  the  statute.  Blackrock 
Copper  Min.  &  M.  Co.  v.  Tingey,  28:  255, 
98  Pac.  180,  34  Utah,  369. 

18.  A  statute  providing  for  the  payment 
by  corporations,  of  a  license  tax  on  or  be- 
fore a  certain  day  of  a  certain  month  of 
each  year,  is  not  void  for  uncertainty  in 
not  fixing  the  time  at  which  the  duty  to 
pay  the  tax  arises.  Blackrock  Copper  Min. 
&  M.  Co.  V.  Tingey,  28:  255,  98  Pac.  180,  34 
Utah,  369. 

19.  The  exaction  of  a  percentage  of  the 
gross  earnings  of  a  telephone  company  by 
a  municipal  ordinance  granting  it  a  fran- 
chise'is  an  exercise  of  the  taxing  power  of 
the  city,  and  is  a  tax  upon  the  business  or 
occupation  of  conducting  a  telephone  busi- 
ness within  the  city.  Nebraska  Teleph.  Co. 
V.  Lincoln,  28:  221,  117  N.  W.  284,  82  Neb. 
59. 

20.  The  provision  for  an  annual  pay- 
ment of  $500  to  a  city  in  the  respective 
franchise  ordinances  of  two  telephone  com- 
panies, "in  consideration  of  the  rights  and 
privileges  granted,"  is  a  sum  exacted  by 
the  city  for  the  privilege  of  using  the 
streets,  under  its  proprietorship  of  the 
streets,  and,  while  termed  a  "privilege  tax," 
is  in  the  nature  of  a  rental  charge  or  com- 
pensation for  the  use  of  the  streets.  Ne- 
braska Teleph.  Co.  v.  Lincoln,  28:  221,  117 
N.  W.  284,  82  Neb.  59. 

21.  Regulating  the  amount  to  be  paid  for 
a  dairyman's  license  by  the  number  of  cows 
kept  by  him  does  not  make  the  license  a 
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I  tax    on    property.      Birmingham    v.    Gold- 
'  stein,  12:  568,  44  So.  113,  151  Ala.  473. 

22.  Where  a  person  operating  a  place 
of  business  under  a  license  authorizing  the 
sale  by  retail  of  drinks  in  imitation  of  or 
intended  as  a  substitute  for  beer,  ale,  wine, 
whisky,  or  other  alcoholic,  spirituous,  or 
malt  liquors,  under  Georgia  Civ.  Code  1910, 
§  1765,  was  convicted  of  unlawfully  keeping 
on  hand  at  his  place  of  business  alcoholic, 
spirituous,  malt,  and  intoxicating  liquors, 
under  Penal  Code  1910,  §  426,  and  it  was 
conceded  that  the  place  of  business  so  re- 
ferred to  was  that  where  he  conducted 
business  under  the  license  above  mentioned, 
ipso  facto,  under  Civil  Code  1910,  §  1769, 
he  became  disqualified  from  holding  another 
similar  license.  Cassidy  v.  Wiley,  51:  128^ 
80  S.  E,  1046,  141  Ga.  331. 

For  purpose  of  revenue. 

Evidence  to  show  tliat  motive  of  license  or- 
dinance was  revenue,  see  Evidence, 
1646. 

23.  The  legislature  cannot  authorize  a 
city  to  levy  license  taxes  for  revenue  upon 
circuses  exhibiting  beyond  the  territorial 
limits  of  the  city.  Robinson  v.  Norfolk,  15: 
294,  60  S.  E.  762,  108  Va.  14.     (Annotated) 

24.  A  license  tax  on  circuses  included  in 
a  general  taxing  ordinance,  the  proceeds  of 
which  are  not  to  be  applied  to  the  special 
object  of  defraying  the  expenses  incident  to 
police  and  other  protection,  but  to  the  gen- 
eral expenses  of  the  city,  is  one  for  revenue 
purposes.  Robinson  v.  Norfolk,  15:  294,  60 
S.  E.  762,  108  Va.  14. 

Double   taxation. 

As  to  double  taxation,  generally,  see  Taxes, 
26-34,  364. 

25.  An  occupation  tax  measured  by  & 
percentage  of  the  gross  earnings  of  a  tele- 
phone company,  whose  franchise  is  also 
taxed  in  connection  with  its  tangible  prop- 
erty, according  to  its  value  as  a  going  con- 
cern, does  not  tax  the  same  property  twice. 
Nebraska  Teleph.  Co.  v.  Lincoln.  28:  221, 
117  N.  W.  284,  82  Neb.  59.        (Annotated) 

26.  That  a  property  tax  has  been  paid 
upon  motor  vehicles  does  not  prevent  the 
imposition  upon  them  of  an  excise  tax. 
Mark  v.  District  of  Columbia,  37:  440,  37 
App.   D.  C.  563. 

27.  Exacting  a  license  fee  from  motor 
vehicles  driven  on  the  highway  for  the  re- 
pair of  the  highway,  in  addition  to  the  ad 
valorem  tax  upon  them,  does  not  violate 
the  constitutional  prohibition  of  double  tax- 
ation. Re  Hoffert,  52:  949,  148  N.  W.  20, 
34  S.  D.  271. 

28.  The  owner  of  a  wagon  used  in  ped- 
dling upon  the  streets  of  a  municipalitj'  can- 
not be  required,  because  of  it,  to  pay  a  tax 
under  an  ordinance  providing  for  an  annual 
license  of  persons  peddling  with  wagons, 
and  also  under  an  ordinance  requiring  the 
payment  of  a  license  fee  by  persons  using 
vehicles  qn  the  highways,  unless  the  Ian* 
guage  of  the  ordinance  is  such  as  to  render 
no  other  consti-uction  possible.  Newport 
V.  Fitzer,  21:  279,  115  S.  W.  742,  131  Ky.  544. 

(Annotated) 
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Revocation;   forfeiture. 

Of  dentist's  license,  see  Dentists,  2. 

Of  license  in  highway,  see  Highways,  15, 
46,  92,  93. 

Of  permit  to  obstruct  sidewalk,  see  High- 
ways, 83. 

Of  license  to  foreign  insurance  company,  see 
Insurance,  13. 

Of  license  to  sell  liquors,  see  Intoxicating 
Liquors,  II.  d. 

Of  physician's  license,  see  Physicians  and 
Surgeons,  30-14;  Pleading,  442. 

Of  teacher's  license,  see  Schools,  30. 

Of  street  railway  license,  see  Street  Rail- 
ways, 7-10. 

Certiorari  to  review  revocation,  see  Cer- 
tiorari, 18, 

Vested  right  in  license,  see  Constitutional 
Law,  64. 

Delegation  of  power  as  to,  see  Constitu- 
tional Law,  102,  103. 

Revocation  of  license  as  exercise  of  judicial 
power,  see  Constitutional  Law,  133. 

Due  process  as  to,  see  Constitutional  Law, 
432,  554,  555,  628. 

In  exercise  of  police'  power,  see  Constitu- 
tional Law,  707. 

Remedy  of  one  obtaining  license  from  city 
to  conduct  unlawful  business  where  li- 
cense is  revoked,  see  Contracts,  583. 

Review  by  courts  of  revocation,  see  Courts, 
51,  146,  147. 

As  cruel  and  unusual  punishment,  see 
Criminal  Law,  239,  240. 

Injunction  against  revocation,"  see  Injunc- 
tion, 317-320. 

Injunction  against  enforcement  of  revoca- 
tion order,  see  Injunction,  312. 

Injunction  to  prevent  interference  with  busi- 
ness after  wrongful  revocation  of  li- 
cense, see  Injunction,  356. 

Effect  of  dismissal  of  appeal  from  order  re- 
voking license,  see  Judgment,  109. 

Right  to.  jury  in  action  for  revocation,  see 
Jury,  11. 

Statute  of  limitations  as  defense  to  revoca- 
tion, see  Limitation  of  Actions,  102. 

Right  of  holder  of  permit  to  sell  milk,  to 
mandamus  to  board  of  health  revoking 
license,  see  Mandamus,  56. 

Power  of  city  to  revoke  license  and  declare 
business  a  nuisance,  see  Municipal 
Corporations,  141. 

Municipal  liability  for  attempted  revoca- 
tion, see  Municipal  Corporations,  291. 

Liability  of  city  for  repeal  of  street  rail- 
way franchise,  see  Municipal  Corpora- 
tions,  392-394. 

Sufficiency  of  complaint  for,  see  Pleading, 
442. 

Ambiguity  in  statute  authorizing  revoca- 
tion, see  Statutes,  36-39. 

29.  The  city  of  Atlanta  cannot  arbi- 
trarily revoke  a  license  which  it  has  grant- 
ed, permitting  a  useful  and  per  se  law- 
ful occupation,  such  as  the  keeping  of  a 
restaurant  or  lunch  counter.  Peginis  v. 
Atlanta,  35:  716,  63  S.  E.  857,  132  Ga.  302. 

(Annotated) 

30.  A  commission  does  not  act  arbitrari- 
ly in  revoking  the  license  of  a  racing  associ- 
ation which  took  its  license  with  notice  of 
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a  regulation  prohibiting  bookmaking  at  the 
track,  because  the  regulation  is  deliberate- 
ly disregarded.  State  Racing  Commission 
V.  Latonia  Agricultural  Asso.  25:  905,  123 
S.  W.  681,  136  Ky.  173. 

31.  A  license  granted  by  the  board  of 
health,  under  statutory  authority,  for  the 
erection  of  a  stable  without  any  limit  as 
to  time,  cannot  be  revoked  by  such  board 
in  the  absence  of  statutory  authority,  exist- 
ing regulations  of  the  board,  or  some  pro- 
vision in  the  license  itself  for  its  revocation. 
Lowell  V.  Archambault,  i:  458,  75  N.  E. 
65,  189  Mass.  70.  (Annotated) 

32.  Ihe  expenditure  of  money  on  im- 
provements under  a  license  from  a  municipal 
corporation  to  conduct  a  slaughterhouse 
within  its  corporate  limits  does  not  render 
the  license  irrevocable  under  the  legislative 
authority  of  the  municipality  over  such 
places  when  the  public  health  demands  it. 
Portland  v.  Cook,  9:  733,  87  Pac.  772,  48 
Or.  550.  (Annotated) 

33.  The  board  of  health  of  the  depart- 
ment of  health  of  the  city  of  New  York  has 
power  to  revoke  permits  to  sell  milk,  not- 
withstanding no  ordinance  has  been  adopted 
by  the  board  authorizing  such  revocation. 
People  ex  rel.  Lodes  v.  Health  Department, 
13:  894,  82  N.  E.  187,  189  N.  Y.  187. 

34.  The  revocation,  by  the  board  of 
health  of  the  department  of  health  of  the 
city  of  New  York,  of  a  permit  to  sell  milk, 
without  affording  the  holder  of  the  permit  a 
notice  or  opportunity  to  be  heard,  is  not  a 
violation  of  due  process  of  law,  the  powers 
of  the  members  of  the  board  of  health  being 
administrative  merely,  and  not  judicial. 
People  ex  rel.  Lodes  v.  Health  Department, 
13:  894,  82  N.  E.  187,  189  N.  Y.   187. 

(Annotated) 

35.  Forfeiture  of  an  auctioneer's  license 
cannot  be  imposed  as  a  penalty  in  the  civil 
suit  of  an  adjoining  merchant  for  unfair 
dealings  in  the  conduct  of  his  business,  nor 
can  the  latter  put  the  auctioneer  out  of 
business  by  signs  or  publications  reflecting 
upon  the  character  of  his  business.  Gilly 
V.  Hirsh,  20:  972,  48  So.  422,  122  La.  966. 

36.  If  a  charge  against  an  architect,  un- 
der a  statute  permitting  revocation  of  his 
license  for  gross  incompetency  or  reckless- 
ness in  the  construction  of  buildings,  is  not 
sufficiently  specific  to  permit  him  to  pre- 
pare properly  his  defense,  it  is  the  duty  of 
the  board  of  examiners,  upon  his  request, 
to  require  the  charge  to  be  made  more  spe- 
cific. Klafter  v.  State  Pd.  of  Examiners, 
46:  532,  102  N.  E.  193,  259  111.  15. 
Duty   of  agent  as  to. 

See  also  infra,  49. 

37.  A  municipal  ordinance  imposing 
penalties  upon  agents  and  employees  who 
assist  merchants  in  carrying  on  an  unli- 
censed business  devolves  on  the  agent  or 
employee  the  responsibility  to  inform  him- 
self whether  the  license  tax  has  been  paid 
and  the  business  licensed.  Emporia  v.  Beck- 
er, 12:  946,  90  Pac.  798,  76  Kan.   18  L 

(Annotated) 

38.  That    an    employee    who    assists    a 
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merchant  in  carrying  on  an  unlicensed  busi- 
ness did  not  intend  to  violate  the  munici- 
pal ordinance  prohibiting  such  acts  is  im- 
material, where  a  specific  intent  is  not 
made  an  essential  element  of  the  offense. 
Emporia  v.  Becker,  12:  946,  90  Pac.  798,  76 
Kan.  181. 

It.  Powers  as  to,  generally. 

On  what  business,  see  infra,  II.  c. 

Delegation  of  power  as  to,  see  Constitu- 
tional Law,  100-103,  111,  117;  Mu- 
nicipal Corporations,  44. 

Requiring  license  for  use  of  areas  beneath 
sidewalks,  see  Municipal  Corpora- 
tions, 96. 

39.  The  legislature  may  require  under 
penalty  monthly  reports  from  persons  liaul- 
ing  heavy  logs  over  public  highways  as  to 
the  amount  of  traffic  done  by  them.  Dalton 
V.  George  C.  Brown  &  Co.  42:  506,  75  S.  E. 
40,  159  N.  C.  175. 

40.  Arbitrary  power  to  grant  or  with- 
hold licenses  to  milk  dealers  cannot  be  con- 
ferred upon  the  board  of  health.  Bear  v. 
Cedar  Rapids,  27:  1150,  126  N.  W.  324,  147 
Iowa,  341. 

41.  A  statute  requiring  the  license  offi- 
cers to  take  the  oath  of  the  applicant,  or 
other  evidence,  before  issuing  a  license  to 
a  barber,  and  from  it  determine  the  amount 
of  the  tax,  does  not  prevent  the  common 
council  of  the  municipality  from  fixing  the 
classes  subject  to  the  different  license  fees. 
Louisville  v.  Schnell,  40:  637,  114  S.  W. 
742,  131  Ky.  104. 

42.  A  commission  to  which  the  legisla- 
ture has  committed  the  power  to  license 
horse  racing  under  rules  and  regulations  to 
be  adopted  by  it  does  not  exceed  its  discre- 
tion in  forbidding  bookmaking  at  race 
tracks.  State  Racing  Commission  v.  La- 
tonia  Agricultural  Asso.  25:  905,  123  S.  W. 
681,  136  Ky.   173. 

43.  A  special  charter  giving  a  munici- 
pality power  to  grant  licenses,  but  forbid- 
ding it  to  authorize  any  act  contrary  to  the 
law  of  the  land,  embraces  in  such  phrase 
the  general  laws  of  the  state.  Mix  v.  Nez 
Perce  County,  32:  534,  112  Pac.  215,  18 
Idaho,  695. 

44.  Charter  authority  to  regulate  any 
trade  of  a  tendency  dangerous  to  morals, 
health,  or  safety,  and  to  prevent  nuisances 
and  declare  what  are  such,  includes  power 
to  require  persons  engaged  in  the  sale  of 
cider  to  procure  a  license.  Texarkana  v 
Hudgins  Produce  Co.  51:  1035,  164  S.  W. 
736,  112  Ark.  17. 

45.  An  ordinance  lawfully  enacted  by  a 
city  under  its  charter  power,  which  imposes 
upon  telephone  companies  a  business  or  oc- 
cupation tax  measured  by  the  gross  re- 
ceipts within  the  city,  is  not  invalidated  by 
the  fact  that  tolls  and  rentals  collected 
within  the  city  are  in  part  for  messages 
over  lines  lying  in  part  beyond  the  city 
limits,  where  United  States,  state,  and  in- 
terstate business  is  expressly  exempted. 
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Nebraska   Teleph.    Co.   v.   Lincoln,   28:  221, 

117  N.  W.  284,  82  Neb.  59. 

46.  Arbitrary  power  sufficient  to  render 
the  ordinance  invalid  is  not  conferred  upon 
the  mayor  with  respect  to  the  granting  or 
refusing  of  a  license  for  a  public  dance 
hall,  where  the  ordinance  fixes  the  standard 
of  fitness  for  the  place  where  it  is  to  be 
conducted,  and  requires  the  mayor  to  act 
upon  the  report  of  four  city  officials  as  to 
wliother  or  not  the  standard  has  been  met. 
Mehlos  v.  Milwaukee,  51:  1009,  146  N.  W. 
882,  156  Wis.  591. 

47.  A  statute  imposing  a  tonnage  tax 
for  purposes  of  inspection  on  fertilizers, 
and  forbidding  "any  other  tax  to  be  levied 
by  county,  city,  or  town,"  does  not  forbid 
a  municipality  from  imposing  a  license 
tax  on  the  business  of  dealing  in  such 
products.  Pocomoke  Guano  Co.  v.  New 
Bern,  39:  803,  74  S.  E.  2,  158  N.  C.  354. 

48.  A  municipal  corporation  cannot 
claim  implied  power  to  require  licenses  from 
milk  dealers,  if  the  state  has  undertaken 
to  regulate  the  matter,  and  has  provided  for 
licensing  the  business.  Bear  v.  Cedar 
Rapids,  27:  1 150,  126  N.  W.  324,  147  Iowa, 
341. 

Imposing   penalty   on    agent    condnct- 

ing    unlicensed   business. 
See  also  supra,  37,  38. 

49.  A  city  council  empowered  by  stat- 
ute to  impose  license  taxes  upon  merchants, 
and  to  enact  ordinances  for  the  regulation 
and  enforcement  of  such  taxes,  is  author- 
ized to  impose  penalties  upon  agents  and 
employees  who  assist  merchants  in  carry- 
ing on  an  unlicensed  business.  Emporia 
V.  Becker,  12:  946,  90  Pac.  798,  76  Kan.  181. 

c.  On  what  b^isiness  or  occupation. 

(See  also  same  heading  in  Digest  L,R.A. 
1-10.) 

Practice  of  law,  see  Attorneys,  I.  c 

Banking,  see  Banks,  6. 

Refusal  of  license  to  foreign  insurance  com- 
pany, see  AppelSlL  and  Error,  697. 

Requiring  license  for  carrying  revolver,  see 
Carrying  Weapons,  3. 

Requiring  license  to  hunt,  see  Constittt- 
TiONAL  Law,  198. 

For  privilege  of  fishing  in  waters  of  lake, 
see  CoNSTiiTrriONAL  Law,  288. 

Electrical  work,  see  Statutes,  57. 

Operators  of  moving  picture  machines,  see 
Constitutional  Law,  100,  240,  241, 
429. 

Sufficiency  of  title  of  statute  as  to  moving 
pictures,  see  Statutes,  108. 

Sale  of  liquor,  see  Intoxicating  Liqitoks, 
II. 

To  plant  oysters,  see  Fisheries,  18. 

Practice  of  medicine,  see  Physicians  and 
Surgeons,  4-9. 

Right  of  osteopath  practising  without  li- 
cense to  recover  for  libel  upon  him  in 
his  professional  capacity,  see  Libel  and 
Slander,  168. 

Telephone  company,  see  Municipal  Cor- 
porations, 49. 
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Of  school  teacher,  see  Injunction,  317- 
320;  Schools,  28-30. 

License  laws  as  affecting  interstate  com- 
merce, see  Commerce,  IV. 

Requiring  license  of  chattel  mortgage  on 
salary  of  loan  brokers,  see  Constitu- 
TiOxNAL  Law,  111,  689. 

50.  A  municipal  corporation  may  place 
the  cost  of  the  inspection  of  electrical  work 
upon  the  contractor  without  infringing  a 
constitutional  provision  that  no  person  en- 
gaged in  the  mechanical  pursuit  shall  be  re- 
quired to  pay  an  occupation  tax.  Ex  parte 
Cramer,  36:  78,  136  S.  W.  61,  62  Tex.  Crim. 
Rep.  11.  (Annotated) 

51.  A  statute  authorizing  municipal 
corporations  to  license  and  regulate  chattel 
mortgage  and  salary  loan  brokers  does 
not  authorize  the  exaction  of  a  license  from 
persons  loaning  their  own  money  upon  loans 
secured  by  mortgages  on  personal  property, 
as  tiie  statute  applies  only  to  those  who 
engage  in  such  business  as  brokers.  French 
V.  loledo,  25:  748,  90  N.  E.  160,  81  Ohio 
St.    160.  (Annotated) 

52.  Charter  authority  to  impose  a  tax 
on  trades  permits  the  imposition  of  a  tax 
on  the  maintenance  by  a  foreign  manufac- 
turer of  a  warehouse  for  the  storage,  within 
the  municipality,  of  its  products  pending 
deliveries  by  agents,  to  whom  the  orders 
are  forwarded  from  the  home  office  in  an- 
other state.  Pocomoke  Guano  Co."  v.  New 
Bern,  39:  803,  74  S.  E.  2,  158  N.  C.  354. 

(Annotated) 

53.  In  the  absence  of  any  express  power 
granted  to  a  city  to  license  or  regulate  the 
business  of  constructing  artificial  stone,  as- 
phalt, or  other  composite  walks,  such  power 
will  not  be  implied  from  the  general  welfare 
clause  of  the  city  charter,  or  from  a  grant 
of  authority  to  construct  and  repair  walks 
of  such  material  and  in  such  manner  as  the 
mayor  and  council  may  deem  necessary. 
Crav  V.  Omaha,  14:  1033,  114  N.  W.  600,  80 
Neb'  526. 

Purchase  of  property  at  tax  sales. 
Discrimination  in  license  tax  on  purchaser 
at  tax  sale,  see  infra,  86. 

54.  The  legislature  may  impose  a  tax 
on  persons  purchasing  property  at  tax 
sales.  Cora.  v.  Hazel,  47:  1078,  159  S.  W. 
673,    155    Ky.    30.  (Annotated) 

55.  That  a  purchaser  at  a  tax  sale  does 
so  under  agreement  with  the  owners  of  the 
property,  by  which  they  shall  have  a  right 
to  redeem,  does  not  exempt  him  from  the 
license  tax  on  persons  who  purchase  at 
such  sales  to  a  specified  amount.  Com.  v. 
Hazel,  47:  1078,  159  S.  W.  673,  155  Ky.  30. 

56.  Taxes  assessed  by  a  county  are  with- 
in the  operation  of  a  statute  imposing  a 
license  tax  on  persons  who  purchase  to  a 
specified  amount  land  sold  for  taxes  '"due 
this  commonwealth."  Com.  v.  Hazel, 
47:  1078,  159  S.  W.  673,  155  Ky.  30. 
Carriers;   express   companies. 

57.  The  mere  delivery  by  a  common  car- 
rier of  goods  of  a  particular  class  to  the 
consignees  to  whom  they  have  been  shipped 
from  another  town  is  a  mere  incident  to  the 
Digest  1-52  I..R.A.(N.S.) 


carrier's  business,  and  is  not  of  itself  a 
distinct  business,  calling,  trade,  profession, 
vocation,  or  establishment  within  the  mean- 
ing of  a  city  charter  authorizing  the  imposi- 
tion of  license  taxes  upon  business  or  oc- 
cupations. Southern  Exp.  Co.  v.  R.  M.  Rose 
Co.  5:  619,  53  S.  E.  185,  124  Ga.  581. 

(Annotated) 

58.  A  provision  in  a  city  charter  author- 
izing the  mayor  and  council  to  enact  such 
ordinances  as  they  may  deem  proper  for 
the  security  of  the  health,  peace,  order,  and 
good  government  of  the  city  does  not  em- 
power them  to  require  express  companies 
delivering  intoxicating  liquors  within  the 
city  to  pay  a  specified  annual  license  fee. 
Southern  Exp.  Co.  v.  R.  M.  Rose  Co.  5:  619, 
53  S.  E.  185,  124  Ga.  581. 

59.  Municipal  authorities  empowered  by 
the  city  charter  to  pass  ordinances  prohib- 
iting the  illegal  sale  of  intoxicating  liquors 
within  the  city  limits  have  no  authority 
to  require  an  express  company  delivering 
within  the  city  liquors  lawfully  purchased 
outside  of  it,  to  pay  a  specified  annual  li- 
cense fee.  Southern  Exp.  Co.  v.  R.  M.  Rose 
Co.  5:  619,  53  S.  E.  185,  124  Ga.  581. 

60.  A  municipal  ordinance  declaring  it  to 
be  unlawful  for  any  railroad  or  express 
company,  or  any  other  person  or  persons,  to 
deliver  or  cause  to  be  delivered  within  the 
city  any  package  containing  wine,  whisky, 
beer,  or  other  intoxicating  liquors,  without 
first  paying  into  the  city  treasury  a  speci- 
fied sum  per  annum  as  a  license  for  carry- 
ing on  such  business;  and  which  prescribes 
a  penalty  for  its  violation, — is  void,  where 
power  to  enact  it  is  notplainly  and  unmis- 
takably conferred  by  the  city  charter. 
Southern  Exp.  Co.  v.  R.  M.  Rose  Co.  5:  619, 
53  S.  E.  185,  124  Ga.  581. 

Dance  halls. 

Requiring   license   for   dancing  school,   see 

Constitutional  Law,  696. 
See  also  supra,  46. 

61.  Power  to  require  a  license  to  con- 
duct a  public  dance  hall  is  conferred  upon  a 
municipal  corporation  by  charter  authority 
to  pass  ordinances  for  government  and  good 
order  of  the  city  and  the  suppression  of  vice 
and  prevention  of  crime.  Mehlos  v.  Mil- 
waukee, 51:  1009,  146  N.  W.  882,  156  Wis. 
591,  (Annotated) 
Elevator  operators. 

62.  Power  to  license  elevator  operators 
is  not  conferred  upon  a  municipal  corpora- 
tion by  the  "general  welfare  clause"  of  the 
charter,  for  special  provisions  authorizing 
the  prohibition  of  insecure  or  unsafe  build- 
ings and  the  use  of  buildings  not  provided 
with  ample  means  for  safe  and  speedy  egress 
therefrom,  and  the  prevention  of  danger- 
ous construction  and  condition  of  appara- 
tus used  in  and  about  any  building.  Chain 
Belt  Co.  V.  Milwaukee,  42:  899,  138  N.  W. 
621,  151  Wis.  188.  (Annotated) 
Undertakers. 

Requiring  undertakers  to  procure,  see  Con- 
stitutional Law,  714. 

Partial  invalidity  of  statute  as  to,  see  Stat- 
utes, 76. 

63.  The  provision  in  a  statute  relating 
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to  the  licensing  of  undertakers,  that  appli- 
cants shall  have  been  employed  for  a  speci- 
fied period  with  one  actively  engaged  in 
the  work  of  practical  embalming  and  un- 
dertaking, and  be  "possessed  of  skill  and 
knowledge  of  said  business,"  requires  him 
to  have  skill  and  knowledge  in  embalming 
as  well  as  undertaking.  State  v.  Rice,  36: 
344,  80  Atl.  1026,  115  Md.  317. 
Pharmacists. 

Requiring  pharmacists  to  procure,  see  Con- 
stitutional Law,  712,  713. 
64.  The  tinctures  of  iodine  and  arnica 
and  spirits  of  camphor,  contained  in  sealed 
bottles,  are  within  the  provisions  of  a  stat- 
ute forbidding  the  sale  of  medicines  and  poi- 
sons except  in  the  presence  and  under  the 
supervision  of  a  licensed  pharmacist.  State 
Bd.  of  Pharmacy  v.  Matthews,  26:  1013,  90 
N.  E.  966,  197  N.  Y.  353.  (Annotated) 

Theatrical  exhibitions. 
Of  theaters,  see  Theatees,  1. 
Evidence  of  requirement  of  license  for  the- 
ater, see  Evidence,  2029. 
Xlmployment    agencies. 
Police    power    as    to,    see    Constitutionai. 

Law,  706. 
Brokers. 

Liability  to  state  brokerage  license  of  busi- 
ness of  buying  and  selling  futures  where 
contracts  are  executed  in  another  state, 
see  Commerce,  100,  101. 
Right  of  unlicensed  broker  to  recover  for 

services,  see  Contbacts,  422,  423. 
See  also  supra,  51. 

65.  An  ordinance  imposing  a  license  tax 
upon  "real-estate  agents"  will  be  strictly 
construed  in  a  civil  action  to  which  the  city 
is  not  a  party,  where  a  breach  of  the  ordi- 
nance is  invoked  for  the  purpose  of  avoid- 
ing a  contract  between  the  parties  to  the 
action.  Manker  v.  Tough,  19:  675,  98  Pac. 
792,  79  Kan.  46. 

66.  Membership  in  a  reputable  ticket 
brokers'  association  cannot  be  required  as 
a  condition  to  the  issuance  of  a  license  to 
conduct  a  ticket-brokerage  business,  by  a 
municipal  ordinance  enacted  under  stat- 
utory authority  merely  to  fix  the  amount, 
terms,  and  manner  of  issuing  and  revoking 
licenses  and  to  license  and  regulate  brokers, 
since  such  requirement  is  unreasonable  and 
a  relinquishment  of  a  portion  of  the  dele- 
gated power  to  a  private  association,  Mun- 
son  V.  Colorado  Springs,  6:  432,  84  Pac.  683, 
35  Colo.  506.  (Annotated; 
Peddlers;  transient  dealers. 
Discrimination,  see  infra,  90-93,  99-102. 
Reasonableness,  see  infra,  115,  124,  125. 
Interstate  business  of,  see  Commerce,  IV.  c. 
Police    power    as    to,    see    Constitutionax 

Law,  703. 
On   person   soliciting   of   orders   for  goods, 

see  Evidence,  652. 
Peddler's  license  as  authority  to  maintain 

lunch  wagon  in  street,  see  Highways, 

72. 
Repugnancy  in  statute  as  to,  see  Statutes, 

27. 
See  also  supra,  28. 

67.  One  exposes  goods  for  sale,  within  the 
meaning  of  that  term  in  a  statute  prohibit- 
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ing  such  act  without  a  license,  by  soliciting 
one  to  purcliase  goods  which  he  refers  to 
as  in  a  receptacle  that  he  is  carrying,  and 
ofl'ering  to  expose  tliem,  although,  because 
of  failure  of  the  negotiations,  they  remain 
concealed  within  the  receptacle.  Com.  v. 
Hana,  11:  799,  81  N.  E.  149,  195  Mass.  262. 
Milk    dealers. 

Revocation  of  license,  see  supra,  5,  33,  34. 
Discrimination  in  tax,  see  infra,  89. 
Reasonableness,  see  infra,  126,  127. 
Police    power    as    to,    see    Constitutional 

Law,  732. 
Mandamus  to  compel  revocation  of  license, 

see  Mandamus,  56. 
See  also  supra,  21,  33,  34,  40,  48. 

68.  A  municipal  corporation  cannot,  un- 
der the  general  welfare  clause  of  its  char- 
ter, require  persons  selling  milk  within  its 
limits  to  take  out  a  license.  Bear  v.  Cedar 
Rapids,  27:  1 150,  126  N.  W.  324,  147  Iowa, 
341.  (Annotated) 

69.  Charter  authority  to  make  provi- 
sion for  tiie  inspection  of  milk,  and  to  li- 
cense occupations,  authorizes  a  municipal 
corporation  to  license  milk  venders  as  dis- 
tinguished from  general  merchants.  St. 
Louis  V.  Crafeman  Dairy  Co.  i:  936,  89  S, 
W.  617,  190  Mo.  492. 

Junk  dealers. 

70.  An  act  for  licensing  junk  dealers  and 
traders  does  not  apply  to  their  bona  fide  em- 
ployees.,  State  V.  Rosenbaum,  15:  288,  68 
Atl.  250,  80  Conn.  327. 

Plumbers. 

Discrimination  as  to,  see  infra,  94,  95. 
Mandamus  to  compel  issue  of  license  to  en- 
gage in  plumbing  business,  see  Manda- 
mus, 98. 
Special  legislation  as  to,  see  Statutes,  161. 
71.  An  act  requiring  journeymen  plumb- 
ers to  secure  a  license  as  a  condition  to  car- 
rying on  their  trade  cannot  be  upheld  as  a 
health  regulation.     State  ex  rel.  Richey   v. 
Smith,  5:^674,  84  Pac.  851,  42  Wash.  237. 

(Annotated) 

72.  One  cannot  evade  the  provisions  of  a 
statute  requiring  a  person  conducting  a 
plumbing  business  to  secure  a  certificate  of 
competence  by  employing  a  licensed  master 
plumber  as  manager  of  the  business.  Bron- 
old  V.  Engler,  21:  176,  87  N.  E.  427,  194  N. 
Y.    323.  (Annotated) 

73.  A  journeyman  plumber  who  has  no 
place  of  business  or  bureau  for  obtaining 
contracts,  and  employs  no  helpers,  but 
merely  does  such  work  himself  as  he  ob- 
tains to  do,  is  not  within  the  terms  of  a 
statute  imposing  a  privilege  tax  on  each 
individual,  firm,  or  corporation  doing  a 
plumbing  business.  Wilby  v.  State,  23: 
677,  47  So.  465,  93  Miss.  767.       (Annotated) 

74.  A  man  thirty-two  years  old,  work- 
ing under  a  licensed  plumber,  who  has  a 
letter  to  that  effect,  for  the  purpose  of  " 
learning  the  plumbing  trade,  is  within  the 
operation  of  an  ordinance  excepting  appren- 
tices from  the  necessity  of  procuring  plumb- 
era'  licenses.  St.  Louis  v.  Bender,  44:  1072, 
154  S.  W.  88,  248  Mo.  113.  (Annotated) 
Use    of   trading   stamps. 

75.  The  legislature  has  power  to  select 
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and  tax  the  business  of  issuing  and  redeem- 
ing   trading    stamps.     Sperry    &    Hutchin- 
son Co.  V.  Melton,  34:  433,  71  S.  E.  19,  69 
W.  Va.  124. 
Poles  and  \eires. 
For  telephone  poles  in  street,  see  Municipal 

CoaPORATIONS,  98. 
Vehicles. 

Discrimination  as  to,  see  infra,  107-110. 

Reasonableness,  see  infra,  116,  128,  129. 

Enforcement  of  tax,  see  infra,  131, 

Partial  invalidity  of  statute  as  to  automo- 
biles, see  Statutes,  73. 

Title  of  statute  licensing  vehicles,  see  Stat- 
utes, 111. 

See  also  supra,  39;  Automobiles,  9,  10,  28, 
28a,  39. 

76.  A  municipal  ordinance  which  pro- 
vides that  no  vehicle  shall  be  used  upon 
the  streets  of  the  city,  unless  a  license 
therefor  shall  be  obtained  as  therein  pro- 
vided, is  unreasonable,  and,  as  such,  in- 
valid and  unenforceable  as  to  owners  or 
users  who  are  nonresidents  of  the  city 
and  who  bring  vehicles  onto  its  streets  for 
purposes  of  pleasure  or  on  their  own  pri- 
vate business,  but  not  for  hire.  Pegg  v. 
Columbus,  23:  453,  89  N.  E.  14,  80  Ohio 
St.  367.  '  (Annotated) 

77.  The  legislature  may  impose  a  license 
tax  upon  the  use  of  motor  vehicles  upon  the 
higlnvays,  and  use  the  proceeds  in  the  main- 
tenance and  repair  of  such  highways.  Re 
Hoflfert,  52:  949,  148  N.  W.  20,  34  S.  D.  271. 

(Annotated) 

78.  A  motor  cycle  is  within  the  meaning 
of  a  statute  providing  for  the  registering 
and  identification  of  motor  vehicles,  which  it 
defines  to  be  all  vehicles  propelled  by  power 
other  than  muscular  power,  except  traction 
engines  and  such  motor  vehicles  as  run  only 
upon  rails  or  tracks.  People  v.  Smith,  21: 
41,  120  N.  W.  581,  156  Mich.   173. 

(Annotated) 

d.    Uniformity   and   equality;    discrirti' 
ination, 

(See  also  same  heading  in  Digest  L.B.A. 
1-10.) 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  II.  a,  5. 

In  license  to  sell  intoxicants,  see  Intoxi- 
cating Liquors,  68. 

Special  legislation  as  to,  see  Statutes,  161. 

As  to  uniformity  of  taxation,  generally,  see 
Taxes,  I.  c;   V.  b. 

79.  A  license  tax  upon  business,  based 
upon  the  amount  of  capital  employed,  is  not 
a  direct  tax  upon  property,  within  a  con- 
stitutional provision  requiring  taxation  to 
be  uniform.  Salt  Lake  City  v.  Christensen 
Co.  17:  898,  95  Pac.  523,  34  Utah,  38. 

80.  A  license  tax  based  on  the  dapital 
stock  employed  in  trade  is  not  within  a 
constitutional  provision  for  uniform  taxa- 
tion according  to  value,  where  the  Con- 
stitution also  provides  that  nothing  in  it 
shall  be  construed  to  prevent  the  legisla- 
ture from  enforcing  an  occupation  tax.  Salt 
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Lake    City   v.    Christensen    Co.    17:  898,    95 
Pac.  523,  34  Utah,  38. 

81.  A  classification  of  business  according 
to  the  capital  employed,  for  the  purpose  of 
levying  an  occupation  tax,  does  not  violate 
the  provisions  of  a  statute  that  all  license 
fees  shall  be  uniform  in  respect  to  the  class 
upon  which  they  are  imposed.  Salt  Lake 
City  V.  Christensen  Co.  17:  898,  95  Pac.  523, 
34   Utah,  38.  (Annotated) 

82.  A  provision  in  an  ordinance  impos- 
ing an  occupation  tax,  that  "the  sum  and 
amount  of  the  occupation  tax  or  taxes  on 
the  gross  receipts  required  to  be  paid  un- 
der existing  ordinances"  may  be  deducted 
from  the  amount  of  the  tax,  does  not  vio- 
late a  constitutional  provision  that  taxes 
must  be  uniform  in  respect  to  persons  and 
property  within  the  jurisdiction  of  the 
body  imposing  the  same,  because  not  uni- 
form as  to  persons  or  property,  since  by 
its  operation  all  persons  engaged  in  the 
same  occupation  are  taxed  upon  the  same 
basis  and  in  the  same  manner.  Nebraska 
Teleph.  Co.  v.  Lincoln,  28:  221,  117  N.  W. 
284,  82  Neb.  59. 

83.  Although  a  constitutional  provision 
that  taxes  shall  be  uniform  upon  all  proper- 
ty subject  to  taxation  within  the  territorial 
limits  of  the  authority  levying  the  tax  does 
not  apply  directly  to  occupation  taxes  pro- 
vided for  by  another  section,  yet,  where  the 
latter  section  provides  that  such  taxes  shall 
be  levied  by  general  laws,  and  the  principle 
of  uniformity  in  taxation  has  always  ob- 
tained in  the  state,  the  legislature  cannot 
levy  a  tax  upon  persons  pursuing  a  partic- 
ular occupation,  not  subject  to  the  police 
power,  who  transact  business  only  in  cities, 
graduating  the  tax  according  to  the  class  of 
the  city;  and  the  fact  that  the  Constitu- 
tion has,  for  certain  purposes,  divided  the 
cities  into  classes  is  immaterial.  Hager  v. 
Walker,  15:  195,  107  S.  W.  254,  128  Ky.  1. 

(Annotated) 

84.  A  classification,  for  the  purpose  of 
an  occupation  tax,  of  businesses  employing  a 
capital  of  over  $500,000  as  one  class,  and 
those  whose  capital  is  between  each  $100,- 
000  below  that  as  a  separate  class,  and  di- 
viding those  employing  certain  numbers  of 
thousands  of  dollars  below  $100,000  into 
classes,  is  not  legally  unreasonable.  Salt 
Lake  City  v.  Christensen  Co.  17:  898,  95 
Pac.  523,  34  Utah,  38. 

85.  An  ordinance  forbidding  in  general 
terms  the  operation,  except  upon  license  to 
be  granted  by  the  common  council,  after 
consideration  of  the  circumstances  of  each 
case,  of  a  livery  stable  within  the  thickly 
populated  portions  of  the  municipality,  is 
not  invalid,  as  discriminatory,  because  there 
is  only  one  establishment  to  which  it  is 
applicable.  Douglas  v.  Greenville,  49:  958, 
75  S.  E.  687,  92  S.  C.  374. 

86.  Imposing  a  license  tax  on  persona 
who  purchase  at  a  tax  sale  to  the  amount 
of  $500,  without  taxing  those  who  purchase 
a  less  amount,  is  not  an  unreasonable  classi- 
fication. Com.  V.  Hazel,  47:  1078,  159  S.  W. 
673,  155  Ky,  30. 

87.  A  mimicipal  corporation  cannot  im- 
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pose  a  license  tax  on  automatic  vending 
machines  when  no  tax  is  placed  upon  mer- 
chants selling  the  same  articles  as  are  sold 
by  the  machine,  without  its  aid,  where  no 
police  supervision  or  regulation  of  the  ma- 
chine is  necessarv.  Seattle  v.  Dencker,  28: 
446,  108  Pac.  1086,  58  Wash.  501. 

88.  A  license  fee  exacted  for  the  right  to 
fish  in  certain  waters  under  the  control  of 
the  state  is  not  unequal,  unjust,  or  oppres- 
sive because  its  amount  is  measured  or  de- 
termined by  the  character  of  the  boat  from 
which  the  fishing  is  done.  State  v.  Hanlon, 
13:  539.  82  N.  E.  662,  77  Ohio  St.  19. 
Disci'imination    against    nonresidents 

or  foreigners. 

As  interference  with  commerce,  see  Com- 
merce, IV.  c. 

Constitutionality  of  discrimination  against, 
see  Constitutional  Law,.  201,  202. 

89.  Regulating  a  license  tax  on  a  dairy 
business  by  the  number  of  cows  employed 
in  the  business  is  not  an  unreasonable  clas- 
sification, so  as  to  make  the  tax  void.  Bir- 
mingham v.  Goldstein,  12:  568,  44  So.  113, 
151  Ala.  473.  (Annotated) 

90.  A  municipal  corporation  cannot  be 
authorized  to  exact  a  license  tax  from 
agents  seeking  orders  for  merchants  located 
in  other  towns  and  states,  which  is  not 
imposed  upon  the  agents  of  local  mer- 
chants, under  a  Constitution  which  author- 
izes the  taxing  of  trades,  but  which  has 
been  held  to  require  them  to  be  taxed 
uniformly.  State  v.  Williams,  40:  279,  73 
S.  E.'lOOO,  158  N.  C.  610.  (Annotated) 

91.  A  state  cannot  impose  a  tax  on  the 
right  to  sell  to  users  and  consumers  by  sam- 
ple goods  shipped  into  the  state,  and  per- 
mit sales  of  such  goods  to  merchants  and 
persons  not  users  and  consumers  without 
license.  State  v.  Bayer,  19:  297,  97  Pac. 
129,  34  Utah,  257. 

92.  A  state,  in  the  exercise  of  its  police 
power,  may  restrict  the  granting  of  ped- 
dlers' licenses  to  citizens  and  those  who 
have  declared  their  intention  to  become  such. 
Com.  V.  Hana,  11:799,  81  N.  E.  149,  195 
Mass.  262.  (Annotated) 

93.  A  discrimination  in  the  granting  of 
peddler's  licenses,  by  which  no  fee  is  re- 
quired of  a  person  in  the  city  or  town  in 
which  he  pays  taxes  upon  his  stock  in 
trade,  and  is  qualified  to  vote,  is  unlawful. 
Com.  v.  Hana,  11:799,  81  N.  E.  149,  195 
Mass.  262. 

Plumbers. 

94.  An  ordinance  requiring  a  journeyman 
plumber  to  secure  a  license  to  do  business 
on  his  own  account,  while  permitting  firms 
or  corporations  to  do  business  and  employ 
helpers  if  only  one  member  of  the  firm  or 
one  executive  officer  of  the  corporation  se- 
cures a  license,  is  invalid  for  discrimina- 
tion. Vicksburg  v.  Mullane,  50:  421,  63  So. 
412,  —  Miss.  — .  (Annotated) 

95.  An  ordinance  permitting  all  members 
of  a  firm  to  pursue  the  business  of  plumb- 
ing under  a  license  to  one  member  only,  and 
all  persons  of  a  corporation  to  pursue  it  un- 
der a  license  to  the  manager  thereof  only, 
while  all  others  desiring  to  engage  in  such 
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business  are  required  to  procure  a  license, 
is  unconstitutional  in  that  it  does  not  op- 
erate equally  upon  all  of  a  class  pursuing 
the  calling  under  like  circumstances.  Henry 
V.  Campbell,  27:  283,  67  S.  E.  390,  133  Ga, 
882.  (Annotated) 

Barbers. 

96.  Under  statutory  authority  to  grade 
and  classify  callings  and  businesses  and 
exact  license  fees  based  thereon  within 
maximum  and  minimum  rates,  a  municipal 
corporation  may,  within  these  limits,  fix 
a  minimum  license  fee  to  be  paid  by  all 
barbers,  and  an  additional  one  for  each 
chair  used  above  a  specified  number.  Louis- 
ville V.  Schnell,  40:  637,  114  S.  W.  742,  131 
Ky.  104.  (Annotated) 

97.  A  classification  of  barbers  for  the 
imposition  of  license  taxes  by  the  number 
of  chairs  in  use,  $2  being  added  to  the  mini- 
mum fee  for  each  chair  above  two,  is  not 
unreasonable.  Louisville  v.  Schnell,  40: 
637,  114  S.  W.  742,  131   Ky.   104. 

98.  Grading  a  barber's  license  fee  ac- 
cording to  the  chairs  in  use  does  not  make 
it  a  propertv  tax.  Louisville  v.  Schnell, 
40:  637,  114  S'.  W.  742,  131  Ky.  104. 
Peddlers.  . 
Discrimination  against  nonresident,  see  su- 
pra, 90-92. 

Matters  as  to  interstate  business,  see  Com- 
merce, IV.  c. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  260,  261. 

99.  The  attempt  by  the  state  to  require 
one  engaged  in  peddling  any  of  two  or  three 
harmless  articles  to  pay  a  large  fee  to  ob- 
tain a  license  for  the  privilege,  while  per- 
mitting peddlers  of  other  articles,  whether 
harmless  or  not,  to  do  so  without  restric- 
tion or  limitation,  is  void  as  class  legisla- 
tion. State  v.  Wright,  21:  349,  100  Pac.  296, 
53  Or.  344.  (Annotated) 

100.  A  license  tax  on  merchants  is  not 
invalid  for  lack  of  uniformity,  because,  in 
attempting  to  regulate  the  tax  according 
to  business  done,  it  arbitrarily  groups  the 
merchants  into  only  five  classes  for  tlie  pur- 
pose of  fixing  the  tax  rates,  the  divisions  be- 
tween which  are  formed  by  a  specified 
minimum  and  maximum  amount  of  sales,  so 
that  persons  whose  volume  of  business  may 
vary  quite  widely  are  subjected  to  the  same 
tax.  Wayne  Mercantile  Co.  v.  Mt.  Olive, 
49:  954,  76  S.  E.  690,  161  N.  C.  121. 

(Annotated) 

101.  The  difference  between  the  minimum 
of  $100  and  the  maximum  of  $300  in  fees 
charged  peddlers,  according  to  whether  they 
travel  on  foot  or  by  different  classes  of 
conveyances,  is  not  so  unequal  as  to  render 
the  statute  imposing  them  void.  McKnight 
V.  Hodge,  40:  1207,  104  Pac.  504,  55  Wash. 
289. 

102.. A  statute  imposing  a  license  tax  of 
$200  per  year  upon  peddlers  of  lightning 
rods,  steel  stove  ranges,  clocks,  pumps,  and 
vehicles,  is  not  void  for  making  an  arbi- 
trary and  unjust  classification,  although 
other  articles  may  be  peddled  without  li- 
cense. State  ex  rel,  Norwood  v.  Byles,  37: 
774,  126  S.  W.  94,  93  Ark,  612. 
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Nonintoxicating  liquors. 

In   license  to   sell   intoxicants,  see  Intoxi- 
cating LiQUOES,  68. 

103.  A  statute  providing  for  an  occupa- 
tion tax  upon  tlie  sale  of  nonintoxicating 
malt  liquor,  which  violates  the  constitu- 
tional requirement  of  uniformity,  cannot 
be  upheld  as  a  police  measure.  Ex  parte 
Woods,  i6:  450,  108  S.  VV.  1171,  52  Tex. 
Crim.  Rep.  575. 

104.  An  occupation  tax  for  the  sale  of 
nonintoxicating  malt  liquor  cannot  be  made 
to  apply  only  to  prohibition  territory,  un- 
der a  Constitution  requiring  occupation 
taxes  to  be  equal  and  uniform  within  the 
limits  of  the  authority  levying  them.  Ex 
parte  Woods,  16:  450,  108  S.  W.  1171,  52 
Tex.  Crim.  Rep.  575. 

105.  A  provision  of  a  statute  levying  an 
occupation  tax  upon  the  sale  of  nonintoxi- 
cating malt  liquor,  that  it  shall  not  apply 
to  regular  druggists  who,  as  such,  keep  as  a 
part  of  a  regular  drug  stock  auch  proprie- 
tary medicines  as  malt  extract,  cannot  be 
construed  as  applying  not  to  druggists  as 
persons,  but  merely  to  the  sale  of  such  medi- 
cine. Ex  parte  VVoods,  16:  450,  108  S.  W. 
1171,  52  Tex.  Crim.  Rep.  575. 

106.  An  exception  in  a  statute  imposing 
a  tax  upon  the  sale  of  nonintoxicating  malt 
liquors,  that  it  shall  not  apply  to  regular 
druggists  who,  as  such,  keep  for  sale  as  a 
part  of  a  regular  drug  stock  such  proprie- 
tary remedies  as  malt  extract,  malt  medi- 
cine, and  malt  and  iron,  used  exclusively  as 
medicine,  and  not  as  a  beverage,  renders  the 
statute  void  under  a  constitutional  provi- 
sion that  all  occupation  taxes  shall  be  equal 
and  uniform  upon  the  same  class  of  sub- 
jects. Ex  parte  Woods,  16:  450,  108  S.  W. 
1171.  52  Tex.  Crim,  Rep.  575. 
Vehicles. 

Equal   protection  and  privileges  as  ■  to,   see 
Constitutional  Law,  265. 

107.  Imposing  a  license  tax  on  motor 
vehicles  used  for  the  conveyance  of  persons 
on  the  highway  outside  the  limits  of  munici- 
palities, and  exempting  vehicles  which  are 
used  for  trade  and  commercial  purposes 
within  said  limits,  does  not  grant  an  un- 
constitutional immunity.  Re  Hoffert,  52: 
949.  148  N.  W.  20,  34  S.  D.  271. 

108.  An  excise  tax  upon  motor  vehicles  is 
not  invalid  because  graduated  according  to 
seating  capacity.  Mark  v.  District  of  Co- 
lumbia, 37:  440,  37  App.  D.  C.  563. 

109.  A  license  tax  on  a  four-horse  wagon 
used  for  hauling  freight  for  hire,  which  is 
nearly  three  times  as  much  as  that  imposed 
on  three-horse  wagons,  is  void  for  discrim- 
ination. Fiscal  Court  v.  F.  &  A.  Cox  Co. 
21:  83,  117  S.  W.  296,  132  Ky.  738. 

(Annotated) 

110.  The  legislature  may  lay  a  special 
tax  upon  persons  hauling  lumber  over  the 
public  highways,  which  hauling  has  a  ten- 
dency to  impair  their  usefulness,  for  the 
purpose  of  maintaining  them  in  repair,  with- 
out infringing  the  constitutional  provisions 
as  to  uniformity  of  taxation,  the  granting 
of  special  privileges,  and  denial  of  due 
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process  of  law.     Dalton  v.  George  C.  Brown 
&  Co.  42:  506,  75  S.  E.  40,  159  N.  C.  175. 

(Annotated) 

e.  Reasonableness;  amcnint. 

1.  In  general. 

(See   also   same   heading   in  Digest  L.R.A. 
1-10.) 

Review  by  courts  as  to,   see  Courts,  138, 

139. 
Judicial  notice  that  license  fee  is  excensive, 

see  Evidence,  58. 
Evidence    on    question    of,    see    Evidence, 

1842. 
Excessive  license  fee  for  sale  of  liquors,  see 

Intoxicating  Liquoks,  66. 
See  also  supra,  84. 

111.  Every  presumption  is  in  favor  of  the 
reasonableness  of  a  license  tax  laid  by  the 
legislature;  only  strong  considerations  can 
avail  to  overthrow  the  tax.  Sperry  & 
Hutcliinson  Co.  v.  Melton,  34:  433,  71  S.  E. 
19,  69  W.  Va.  124. 

112.  The  mere  right  to  be  a  corporation 
is  not  property  so  as  to  come  within  the 
operation  of  a  constitutional  provision  that 
all  property  shall  be  taxed  according  to  its 
value,  and  declaring  that  the  word  "prop- 
erty" shall  include  franchises.  Blackrock 
Copper  Min.  &  M.  Co.  v.  Tingey,  28:  255, 
98  Pac.  180,  34  Utah,  369.  (Annotated) 

113.  A  license  tax  on  corporations  is  not 
a  tax  on  their  franchises  in  the  sense  that 
tlie  word  is  used  in  the  Constitution,  de- 
claring them  to  be  property  and  requiring 
property  to  be  taxed  according  to  its  value, 
and  therefore  such  taxes  may  be  propor- 
tioned to  the  capital  involved,  at  least  where 
the  Constitution  also  authorizes  a  license 
tax  on  franchises.  Blackrock  Copper  Min. 
&  M.  Co.  v.  Tingey,  28:  255,  98  Pac.  180,  34 
Utah,  369. 

Keasonableness    generally. 

Sufficiency  of  evidence  to  rebut  presumption 

of    reasonableness    of,     see    Evidence, 

2344. 

114.  Conditioning  the  granting  of  a 
license  for  a  public  dance  hall  upon  satis- 
factory proof  of  the  place  being  fit  for  such 
gatherings  as  regards  health,  convenience, 
and  safety,  and  making  it  subject  to  can- 
celation for  violation  on  the  premises  of 
good  order  or  good  morals,  and  to  the 
duty  of  keeping  it  in  fit  condition,  of  closing 
not  later  than  3  o'clock  A.  M.,  and  not  al- 
lowing anyone  under  eighteen  years  of  age 
to  attend  and  participate  in  the  dancing 
after  10  o'clock  P.  M.,  unless  accompanied  by 
a  parent  or  guardian,  is  not  unreasonable. 
Mehlos  V.  Milwaukee,  51:  1009,  146  N.  W. 
882,  156  Wis.  591. 

115.  A  municipality  will  not  be  permitted 
to  enforce  a  license  for  peddling  fruits  and 
vegetables  within  its  limits,  which  if  paid 
by  the  day  exceeds  the  daily  gross  profits 
of  the  business,  or  if  by  the  year  nearly 
equals  the  gross  profits  that  could  be  made 
in  the  portion  of  the  year  during  which  the 
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business  could  be  carried  on.  Iowa  City  t. 
Glassman,  40:  852,  136  N.  W.  899,  155  Iowa, 
671. 

116.  A  license  tax  on  wagons  used  for 
carting  for  hire  is  prohibitive  and  illegal  if, 
after  paying  the  expense  of  running  one  and 
the  depreciation  of  the  wagon  and  team, 
there  would  be  little  left  beyond  the  amount 
of  the  tax.  Fiscal  Court  v.  F.  &  A.  Cox  Co. 
21:  83,  117  S.  W.  296,  132  Ky.  738. 

2.  Instances  of  amount. 

(See  also  same  headmg  in  Digest  L.R.A. 
1-10.) 

License  tax  as  invasion  of  property  rights, 
see  Constitutional  Law,  509. 

Amount  of  liquor  license,  see  iNTOXiCATiNa 
LiQUOBS,  67. 

117.  A  license  tax  of  $100  for  revenue, 
exacted  by  a  municipal  corporation  from  a 
telephone  company  doing  an  intrastate  busi- 
ness therein,  is  not  unreasonable  as  to  a 
particular  company  merely  because  that 
branch  of  its  business  is  conducted  at  a  loss 
for  the  year  for  which  the  tax  is  levied. 
Troy  V.  Western  U.  Teleg.  Co.  27:  627,  51  So. 
523,  164  Ala.  482.  (Annotated) 

118.  The  imposition  of  a  license  tax  up- 
on the  business  of  lending  money  on  salaries 
and  chattels,  which  equals  80  per  cent  of 
the  average  earnings  of  all  persons  engaged 
in  such  business,  is  so  unreasonable,  op- 
pressive, and  prohibitive  as  to  be  void. 
Louisville  v.  Pooley,  25:  582,  124  S.  W.  315, 
136  Ky.  286. 

119.  An  ordinance  regulating  the  business 
of  constructing  artificial  stone,  asphalt,  or 
other  composite  walks,  and  requiring  anyone 
desiring  to  engage  in  such  construction  to 
pay  an  annual  license  fee  of  $10  and  to  file 
annually  a  surety  bond  in  the  sum  of  $2,000, 
is  unreasonable  and  void.  Gray  v.  Omaha, 
14:  1033,  114  N.  W.  600,  80  Neb.  526. 

120.  A  fee  of  $15  per  month  for  whole- 
salers, and  $10  per  month  for  retailers,  for 
the  privilege  of  selling  cider  free  from  in- 
toxicating qualities,  making  frequent  analy- 
ses necessary  to  determine  whether  or  not 
the  licensee  is  acting  within  his  authority, 
is  not  so  excessive  that  the  court  can  say 
that  it  is  for  revenue,  rather  than  for  regu- 
lation, and  is  therefore  void.  Texarkana  v 
Hudgins  Produce  Co.  51:  1035,  164  S.  W. 
736,  112  Ark.  17. 

Moving  picture  slioxr. 

121.  A  license  fee  of  $200  per  annum  for 
a  permanent  moving  picture  show  in  a  vil- 
lage of  1,000  inhabitants  is  not  so  excessive 
as  to  clearly  manifest  either  a  purpose  to 
tax  or  prohibit  under  the  guise  of  license: 
such  business  being  one  which  is  liable  to 
degenerate,  is  likely  to  require  considerable 
police  surveillance,  and  which  is  of  a  kind 
wherein  regulation  and  restraint  may  be  im- 
posed in  the  amount  of  the  license  fee  itself. 
Higgins  v.  Lacroix,  41:  737,  137  N.  W.  417, 
119  Minn.  145. 
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Pharmacists. 

122.  A  statute  imposing  a  fee  of  $2  upon 
the  annual  renewal  of  licenses  of  pharma- 
cists is  not  invalid,  either  as  unresisonable 
or  as  a  tax  upon  the  business  of  pharmacy. 
State  V.  Hovorka,  8:  1272,  110  N.  W.  870, 
100  Minn.  249. 

Auctioneers. 

123.  In  the  absence  of  any  evidence  show- 
ing its  unreasonableness,  a  village  ordinance 
fixing  the  license  fee  for  auctioneers  at  $25 
a  day,  enacted  in  pursuance  of  legislative- 
authority  tliat  that  amount  shall  be  con- 
sidered reasonable,  cannot  be  considered  op- 
pressive, prohibitive,  or  unreasonable,  so  as 
to  make  it  beyond  the  scope  of  legislative 
discretion.  Minneota  v.  Martin,  51:  40, 
145  N.  W.  383,  124  Minn.  498.  (Annotated) 
Peddlers;    transient    dealers. 

Denial  of  due  process,  see  Constitutional. 

Law,  513. 
Police  power  as  justification  for  license  fee, 

see  Constitutional  Law,  704. 

124.  A  peddler's  license  fee  of  from  $100" 
to  $300  is  not  excessive,  where  the  intont  is 
to  exercise  the  taxing  as  well  as  the  police 
power.  McKnight  v.  Hodge,  40:  1207,  104 
Pac.  504,  55  Wash.  289. 

125.  The  taxing  power  does  not  extend 
to  the  imposition  of  a  license  fee  of  $100 
per  month  upon  transient  merchants  pur- 
porting to  sell  bankrupt  or  damaged  stocks,. 
while  no  fee  is  required  from  other  mer- 
chants. People  ex  rel.  Moskowitz  v  Jen- 
kins, 35:  1079,  94  N.  E.  1065,  202  N.  Y, 
53. 

Milk  dealers. 

126.  Requiring  payment  of  $1  as  a  regis- 
tration fee  for  milk  dealers  is  not  invalid 
as  a  tax.  St.  Louis  v.  Grafeman  Dairy  Co. 
i:  936,  89  S.  W.  617,  190  Mo.  492. 

127.  Prescribing  a  registration  fee  of  $1 
per  annum  for  milk  venders,  and  an  occupa- 
tion tax  of  $2.50  per  wagon  for  each  six 
months,  and  $25  for  wholesalers,  does  not 
render  an  ordinance  regulating  the  sale  of 
milk  invalid.  St.  Louis  v.  Liessing,  i:  918, 
89  S.  W.  611,  190  Mo.  464. 

Vehicles. 

128.  A  tax  of  2  cents  per  mile  per  thou- 
sand feet  of  lumber  hauled  over  the  public 
highways  of  the  state  for  the  purpose  of 
keeping  them  in  repair  is  reasonable.  Dal- 
ton  V.  George  C.  Brown  «fc  Co.  42:  506,  75  S. 
E.  40,  159  N.  C.  175. 

129.  A  license  fee  of  $50  per  year  for  the 
use  of  a  wagon  upon  a  city's  streets  is  un- 
reasonable and  void  as  a  regulation.  Wa- 
ters-Pierce Oil  Co.  V.  Hot  Springs,  16:  1035,. 
109  S.  W.  293,  85  Ark.  509. 

/.  Enforcement  of  license  tax. 

(See   also   same   heading   in   Digest   L.R.A, 
1-70.) 

Ouster    of   corporation   for   failure   to    pay 
occupation  fee,  see  Corpokations,  388. 

130.  The  payment  of  license  and  occupa- 
tion ,tax^8  may  be  enforced  by  fine  and  im- 
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prisonment.     Salt  Lake  City  v.  Christensen 
<Jo.  17:  898,  95  Pac.  523,  34  Utah,  38. 

131.  An  excise  tax  on  vehicles  may  be  en- 
forced by  criminal  prosecution.  Mark  v. 
District  of  Columbia,  37:  440,  37  App.  D.  C. 
663. 

132.  A  license  tax  upon  a  corporation, 
and  penalty  for  its  nonpayment,  may  be 
made  a  lien  upon  its  tangible  property. 
Bliickrock  Copper  Min.  &  M.  Co.  v.  Tingey, 
38:  255,  98  Pac.  180,  34  Utah,  369. 


LICENSEES. 


See  License. 


UENS. 

I.  In  general,  1—11. 
II.  Priorities. 
III.  Loss;  waiver;  discharge. 

Of  agisters,  see  Agisters. 

On  assigned  claim,  see  Assignment,  21. 

On  salary  by  assignment  of  future  wages, 

see    ASSIGNMEXT. 

On  proceeds  of  insolvent  estate,  see  Assign- 
ment FOB  Creditors,  16. 

For  attachment,  see  Attachmen,t,  II.  b. 

Of  attorneys,  see  Attorneys,  II.  c,  2. 

Of  trustee  in  bankruptcy,  see  Bankruptcy, 
59. 

On  property  in  hands  of  trustee  in  bank- 
ruptcy, see  Bankruptcy,  100. 

On  bank  stock,  see  Banks,  15. 

Of  carriers,  see  Carriers,  III.  e. 

On  membership  of  member  of  chamber  of 
commerce,  see  Chamber  of  Commerce. 

Of  cliattel  mortgage,  see  Chattex  Mort- 
gage. 

Of  humane  society  officer  for  caring  for 
neglected  animals,  see  Constitutional 
Law,  611. 

On  corporate  stock,  see  Corporations,  V. 
c,  3. 

On  irrigation  canal,  see  Covenants  and 
Conditions,  120. 

On  creditor's  bill,  see  Creditors'  Bill,  IV. 

For  alimony,  see  Divorce  and  Separation, 
117. 

On  exempt  property  which  is  subject  to 
payment  of  particular  debt,  see  Elec- 
tion OF  Remedies,  3. 

Of  execution,  see  Execution,  6-9. 

Of  creditors  on  debtor  making  fraudulent 
conveyance,  see  Fraudulent  Convey- 
ances, 49,  50. 

On  entirety  estate;  foreclosure  of,  see  Hus- 
band and  Wife,  61,  62. 

Of    innkeeper,    see    Constitutional    Law, 

556;    INNKEE3PERS,  V. 

Of  judgment,  see  Judgment,  III. 

Logger's  lien,  see  Juemjment,  159. 

For    paving    sidewalk    as    personal    debt   of 

life  tenant,  see  Judgment,  244. 
Of    lan'dlord,    see    Landlord   and    Tenant, 

III.  d,  2. 
Of  license  tax,  see  License,  132. 
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On  interest  of  life  tenant  for  expense  of 
paving  walk,  see  Life  Tenants,  32. 

Of  mechanics  or  materialmen,  see  Mechan- 
ics' Liens. 

Of  mortgage,  see  Mortgage. 

Of  partnership  creditors  on  property  of  in- 
solvent partnership,  see  Partnership, 
35,  37. 

Of  pledge,  see  Pledge  and  Collateral  Se- 
curity. 

For  cost  of  public  improvements,  see  Pub- 
lic Improvements,  58-62. 

For  public  money;  enforcement  on  property 
of  bankrupt,  see  Accession  and  Con- 
fusion, 2. 

On  money  in  hands  of  innocent  purchaser, 
see  Specific  Performance,  124. 

Of  tax,  see  Taxes,  IV. 

Of  vendee  for  advance  payment  on  rescis- 
sion for  fraud  of  executory  contract  for 
purchase  of  land,  see  Vendor  and  Pur- 
chaser, 18. 

Of  vendor,  see  Vendor  and  Purchaser,  IT. 

On  vessel  for  injury  to  bridge  by  collision, 
see  Admiralty,  2;  Appeal  and  Error, 
61;  Receivers,  2. 

Where  liens  upon  vessels  created  by  state 
statute  are  enforceable,  see  Courts, 
207. 

For  water  rentals,  see  Waters,  427-420. 

On  property  devised,  see  Election  of  Rem- 
edies, 28;  Limitation  of  Actions, 
269. 

Appeal  from  judgment  refusing  to  estab- 
lish, see  Appeal  and  Error,  7. 

Parties  on  appeal  in  action  to  subject  prop- 
erty to,  see  Appeal  and  Error,  114. 

Attachment  to  enforce  landlord's  lien  for 
rent,  see  Attachment,  3,  4. 

Retention  by  trustee  in  bankruptcy  of  lien 
acquired  by  assignee  for  creditors,  see 
Bankruptcy,  29. 

What  fund  chargeable  with  costs  of  sale 
when  encumbered  property  is  sold  in 
bankruptcy  free  of  liens,  see  Bank- 
ruptcy, 30. 

Rights  of  lien  creditor  of  bankrupt,  see 
Bankruptcy,  134,  135. 

Creation  by  state  statute  of  lien  for  non- 
maritime  tort  against  foreign  vessel, 
see  Commerce,  13. 

Right  of  foreign  corporation  to,  see  Com- 
merce, 98. 

Statute  postponing  existing  valid  mortgage 
lien  to  subsequently  created  lien,  see 
Constitutional  Law,  55. 

Due  process  as  to,  see  Constitutional 
Law,  556,  557,  588,  604,  611. 

Validity  of  statute  displacing  mortgage 
lien,  see  Constitutional  Law,  604, 
818. 

Impairing  obligation  of  contract  by  statute 
as  to,  see  Constitutional  Law,  818. 

Agreement  by  purchaser  to  pay  outstanding 
lien  notes  of  vendor,  see  Contracts, 
234. 

Agreement  for  support  in  consideration  of 
conveyance  as  basis  for  equitable  lien, 
see  Contracts,  769. 

Equitable  lien  of  creditor  on  assets  of  cor- 
poration, see  Corporations,  401. 
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Liability    of   grantor    warranting   title    for 
costs  of  defending  attempt  to  establish 
lien  on  property,  see  Covenants  and 
Conditions,  25. 
Right  to  payment  of  lien  debts  on  real  es- 
tate out  of  sum  recoverable  for  negli- 
gent killing  of  person,  see  Death,  36. 
Obtaining    judgment    in    execution    to    en- 
force   lien    as    bar    to    maintenance    of 
replevin  suit,  see  Election  of  Reme- 
dies, 22. 
Estoppel  by  agreement  to  pay  off,  see  Es- 
toppel, 74. 
By  service  of  notice  in  supplementary  pro- 
ceedings, see  Execution,  13, 
As  prerequisite  to  injunction  against  threat- 
ened fraudulent  conveyance,  see  Feaud- 
ulent  Conveyances,  54. 
Lien  acquired  by  garnishment  as  subject  to 
equities  between  garnishee  and  defend- 
ant, see  Gaknishment,  43. 
Power  of  court  to  declare  lien  on  property 
of  olFending  spouse  in  suit  for  support, 
see  Injunction,  94. 

Right  of  insurance  company  paying  policy 
taken  for  benefit  of  lien  holder  to  be 
subrogated  to  the  lien,  see  Insubance, 
884-890. 

Validity  of  deficiency  decree  to  enforce 
vendors'  lien,  see  Judgment,  125. 

Sale  of  land  to  satisfy,  see  Judicial  Sale, 
1. 

Effect  of  failure  to  demand  jury  trial  in 
suit  to  enforce,  see  Juby,  39. 

Fraudulent  taking  of  goods  by  owner  from 
carrier  to  defeat,  see  Labceny,  32. 

Right  of  life  tenant  who  satisfies  existing 
lien  upon  estate,  see  Life  Tenants,  29. 

Extension  of  lien  secured  by  levy  by  in- 
junction restraining  sale  thereunder, 
see  Limitation  of  Actions,  276. 

Liability  for  instituting  proceedings  against 
one  for  disposing  of  property  under 
lien  contrary  to  statute,  see  Malicious 
Prosecution,  9. 

Creation  of,  by  attaching  funds  in  hands  of 
administrator,  see  Money  in  Court,  3. 

In  favor  of  wife  for  amount  paid  to  re- 
deem husband's  property  on  foreclo- 
sure sale,  see  Moetgage,  172. 

New  obligation  given  by  debtor  to  creditor 
to  secure  release  of  lien  as  a  novation, 
see  Novation,  5. 

Complaint  in  action  on,  see  Pleading,  II.  i. 

Necessity  of  plea  in  suit  to  enforce,  see 
Pleading,  496. 

Right  of  lien  creditors  to  contest  appoint- 
ment of  receiver,  see  Receivers,  1. 

Reliance  upon  record  to  establish  title  to 
realty  and  relieve  from  knowledge  of 
secret  liens,  see  Records  and  Record- 
ing Laws,  44. 

Against  vessel  for  safe  carriage  of  cargo, 
see  Shipping,  3. 

Special  legislation  as  to,  see  Statutes,  164. 

Subrogation  to,  see  Subrogation. 

Right  of  one  claiming  lien  on  part  of  estate 
who  pays  taxes  on  whole  lot,  see 
Taxes,  262. 

Conversion  by  purchaser  of  crop  upon 
which  another  has  a  lien,  see  Tbover,  21, 
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Reservation  in  deed  of  lien  for  support,  see 
Vendor  and  Purchaser,  65. 

I,  In  general. 

(See   also   same   heading   in  Digest   L.R^. 
1-70.) 

1.  A  lien  cannot  be  created  upon  a 
mere  right  of  action  for  personal  tort. 
]5oogren  v.  St.  Paul  City  R.  Co.  3:  379,  106 
N.  W.   104,  97  Minn.   51. 

2.  Money  advanced  to  minors  to  pay 
off  a  mortgage  debt  011  property  inherited 
by  them,  which  they  are  under  no  legal  ob- 
ligation to  pay,  does  not  constitute  an  equi- 
table lien  on  the  property.  Capen  v.  Gar- 
rison, 5:  838,  92  S.  W.  368,  193  Mo.  335. 

3.  A  township  entitled  to  a  lien  on  the 
property  of  a  bankrupt  because  of  his  wrong- 
fully using  its  funds  in  his  business  does 
not  lose  it  by  taking  a  mortgage  as  security, 
which  fails  because  executed  within  four 
months  of  the  institution  of  bankruptcy  pro- 
ceedings. Smith  V.  Au  Gres  Twp.  9:  876, 
150  Fed.  257,  80  C.  C.  A.  145.        (Annotated) 

4.  A  verbal  lien  for  money  advanced  to 
a  lessee  for  the  erection  of  a  building  which 
he  has  the  right  to  remove  before  the  ex- 
piration of  the  tenancy,  if  binding  between 
the  parties,  extends  only  to  the  interest  of 
the  lessee  in  the  property,  and  is  lost  by  the 
termination  thereof.  Hughes  v.  Kershow, 
15:  723,  93  Pac.  1116,  42  Colo.  210. 

5.  A  lien  for  money  advanced  on  the  se- 
curity of  a  building  removable  by  the  ten- 
ant before  the  expiration  of  the  term,  if  not 
lost  by  the  surrender  of  the  property  by 
the  tenant  without  removal  before  the  ex- 
piration of  the  term,  becomes  ineffective 
upon  the  expiration  of  the  lease.  Hughes  v. 
Kershow,  15:  723,  93  Pac.  1116,  42  Colo.  210. 

6.  The  lien  of  one  who  advances  money 
to  a  lessee  on  the  security  of  a  building, 
removable  by  him  before  the  expiration  of 
the  lease,  is  not  made  absolute  by  the  ex- 
tension of  the  tenancy  on  practically  the 
same  terms,  without  the  knowledge  or  con- 
sent of  the  lienor,  since  the  latter  is  pre- 
sumed to  have  known  of  the  date  of  the  ex- 
piration of  the  first  lease,  and,  being  put 
upon  inquiry,  and  failing  to  enforce  the 
lien,  must  be  held  to  have  acquiesced  in  the 
new  lease,  intending  to  assert  a  lien  subject 
thereto.  Hughes  v.  Kershow,  15:  723,  93 
Pac.  1116,  42  Colo.  210. 

7.  An  equitable  right  to  enforce  a  lien 
for  money  advanced  for  the  erection  of  a 
building  on  leased  premises  is  lost  by  an 
inexcusable  delay  of  over  five  years  in  bring- 
ing an  action  to  enforce  it,  and  a  delay  of 
five  years  more  in  bringing  it  to  trial. 
Hughes  V.  Kershow,  15:  723,  93  Pac.  1116, 
42  Colo.  210. 

8.  The  owner  of  a  farm  who  permits 
hay  to  be  stored  on  it  under  an  agreement 
for  the  payment  of  storage  charges  has 
not,  unless  the  contract  provides  therefor, 
any  lien  upon  the  property  to  secure  pay- 
ment of  the  charges.  Lewis  v.  Gray,  39: 
1 164,  83  Atl.  1,  109  Me.  128. 

(Annotated) 
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9.  A  creditor  of  a  decedent  who  pre- 
vents a  sale  of  his  real  estate  for  payment 
of  debts  cannot  establish  a  lien  for  his 
claim  upon  a  portion  of  the  estate  which 
has  passed  into  possession  of  a  bona  fide 
purchaser  without  notice  after  the  estate 
was  fully  administered  upon.  Hallett  v. 
Alexander,  34:  328,  114  Pac.  490,  50  Colo. 
37. 
For  labor. 

10.  A  woman  employed  in  ordinary 
housework  upon  a  farm,  and  who  assists  in 
cooking  meals  for  laborers  doing  the  farm 
work,  is  not  a  "farm  laborer"  within  the 
meaning  of  a  statute  giving  a  lien  upon 
crops  for  the  wages  of  farm  laborers,  since 
the  legislative  intent  was  to  secure  only 
those  persons  whose  work  is  directly  con- 
nected with  the  raising  of  the  crops.  Lowe 
v.  Abrahamson,  19:  1039,  119  N.  W.  241,  18 
N.  D.  182.  (Annotated) 
For     money     advanced     to     purckase 

property. 

11.  The  mere  fact  of  advancement  to  an- 
other of  money  with  which  to  purchase  real 
estate  gives  to  the  one  making  it  no  lien  on 
the  property  purchased.  Hickson  Lumber 
Co.  V.  Gay  Lumber  Co.  21:  843,  C3  S.  E. 
1045,  150  N.  C.  282. 

II.  Priorities. 

(See  also  same  heading  in  Digest  L.R.A, 
1-70) 

As  between  liens  of  creditors  on  debtor 
making  fraudulent  conveyance,  see 
Fraudule>'t  Conveyances,  50. 

Lien  of  mechanics  or  materialmen,  see 
Mechanics'  Liens,  III. 

Priority  between  mortgage  and  other  liens, 
see  Mortgage,  II. 

Of  lien  of  public  improvement  assessment, 
Bee  Public  Improvements,  58-62. 

III.  Loss;  waiver;  discharge. 

(See  same  heading  in  Digest  L.R.A.  1-10) 


MEUTENANT  GOVERNOR. 

Power  to  pardon,  see  Cbiminal  Law,  291, 
302. 


♦  •» 


lilFE  ANNUITIES. 

See  Annuitie^s. 


IJFE  ESTATE. 


Creation  of,  by  deed,  see  Deeds,  IT.  e. 
Creation   of,   by   lease,   see  Landlord   and 

Tenant,  48. 
Creation  of,  by  will,  see  Wills,  HI.  g,  2,  3. 
In  general,  see  Life  Tenants. 
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LIFE    INSURANCE. 

See  Insubance. 


LIFE   TABLES. 


Prejudicial  error  in  remarks  of  counsel  as 
to  life  expectancy  according  to,  see  Ap- 
peal AND  Error,  1443. 

Admissibility  in  evidence,  see  Evidence, 
851-854. 

Instructions  as  to,  see  Trial,  956,  1001. 


LIFE  TENANTS. 


I.  In  general,  1—5. 
II.  Possession,  enjoyment,  and  use  of 
property,  6—28. 

a.  In  general,  6—8. 

b.  Cot^porate    stocJc    and    hands; 

dividends,  9—25. 

c.  Mines  and  oil  lands,  26—28. 
III.  Liability  for  expenses,  etc.,  29—33. 

EflFect  upon  remainder  of  forfeiture  of  life 
estate  for  breach  of  condition  subse- 
quent, see  Covenants  and  Conditions, 
88. 

By  curtesy,  see  Curtesy. 

As  to  life  estates,  and  remainders  generally, 
see  Deeds,  II.  e.  Wills,  III.  g. 

Effect  of  deed  by  one  holding  life  estate 
only,  see  Deeds,  68. 

As  to  dower,  see  Dower. 

Power  of  equity  to  protect  remaindermen, 
see  Equity,  5. 

Estoppel  of  remainderman,  see  Estoppel, 
148. 

Estoppel  of  remainderman  by  admission  or 
acts  of,  see  Estoppel,  263. 

Evidonce  on  question  whetlicr  tenant  or 
life  tenant  lawfully  holds  over  after 
death  of  life  tenant,  see  Evidence, 
1996. 

Necessity  of  appointing  administrator  de 
bonis  nan  to  distribute  remainder,  see 
Executors  and  Administrators,  19. 

Inducing  sale  of  remainder  by  fraud,  see 
Fraud  and  Deceit,  24. 

Mortgage  on  estate  of  infant  remainderman, 
see  Infants,  104,  105.  ^ 

Collateral  attack  on  judgment  devesting 
title  of  remaindermen  and  vesting  it  in 
life  tenants,  see  Judgment,  135. 

Eight  of  remainderman  at  death  of  life 
tenant  to  recover  against  life  tenant's 
sublessee,  see  Forcible  Entry  and  De- 
tainer, 1. 

Right  of  lessee  of  life  tenant  as  to  removal 
of  trade  fixtures  upon  death  of  life 
tenant,  see  Landlord  and  Tenant,  122. 

Liability  of  remainderman  for  injuries  to 
property  of  tenant,  see  Landlord  and 
Tenant,  172. 

Running  of  limitations  against  remainder- 
men, see  Limitation  of  Actions,  157, 
158,  186-188,  209. 
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Merger  of  life  estate  in  fee,  see  Mekgeb,  1. 
Merger  of  deed  obtained  on  tax  certiticate 

in  deed  obtained  by  grantee  from  life 

tenant,  see  Meegeb,  4. 
Lessee  of  life  tenant  obtaining  assignment 

of  mortgage  on  property  as  mortgagee 

in  possession,  see  Mobtgaqe,  25. 
Securing  property  to  heirs  of,  see  Peepetiti- 

TIES,  2. 

Succession  tax  on  life  estate,  see  Taxes, 
357. 

Devise  of  life  estate  with  power  to  bequeath 
property  to  such  of  testator's  heirs  as 
life  tenant  may  prefer,  see  Wills,  173. 

Sufficiency  of  service  of  process  on  remain- 
derman, see  Wbix  and  Pbocess,  93. 


J.  In  general. 


(See  also   same   heading  in   Digest  LJt.A. 
1-10.) 

1.  The  conveyance  by  a  life  tenant,  in 
whom  the  reversion  in  fee  has  vested  as 
heir,  of  the  life  estate  and  the  reversion, 
will  merge  the  life  estate  in  the  fee  and  cut 
off  contingent  remainders  limited  upon  the 
life  estate.  Bond  v.  Moore,  19:  540,  86  N.  E. 
386,  236  111.  576. 

2.  A  judgment  creditor  of  a  life  tenant 
may  have  the  estate  rented  out,  and  the  in- 
come applied  in  satisfaction  of  his  claim, 
until  the  debt  is  paid  or  the  estate  termi- 
nates. Redman  v.  Hubbard,  37:  728,  130  S. 
W.  955,  140  Ky.  71. 

Forfeiture;  tax  sale. 

3.  A  transaction  whereby  a  woman  en- 
titled, as  remainderman,  to  redeem  land 
from  tax  sale,  obtains,  within  the  redemp- 
tion period,  in  bad  faith  as  to  those  in  privi- 
ty of  ownership  witli  her,  and  by  threats  of 
redemption,  an  assignment  to  her  husband 
of  the  interest  obtained  by  the  purchaser  at 
the  tax  sale,  upon  which  assignment  a  deed 
for  the  land  is  obtained  in  his  name  after 
the  expiration  of  such  redemption  period, 
operates  in  equity  as  a  mere  redemption  of 
the  land,  which  will  inure  to  the  benefit  of 
the  life  tenant.  Callihan  v.  Russell,  26: 
1 176,  66  S.  E.  695,  66  W.  Va.  524. 

4.  A  tax  redemption  by  a  remainderman 
inures  to  the  benefit  of  a  life  tenant,  since 
the  remainderman  can  only  redeem  the  es- 
tate as  a  whole.  Callihan  v.  Russell,  26: 
1 176,  66  S.  E.  695,  66  W.  Va.  524. 
Security   for   remainderman. 

5.  A  life  tenant  of  money  or  its  equiva- 
lent, which  is  to  go  into  his  possession, 
but  not  to  be  diminished  by  him,  may  be 
required  to  give  security  for  the  benefit  of 
the  remainderman,  although  the  will  made 
him  executor,  without  bond,  where  his  in- 
tention is  to  spend  much  time  out  of  the 
state,  he  is  hostile  in  feeling  to  the  re- 
mainderman, and,  in  making  investments, 
has  not  exhibited  the  care  and  prudence 
ordinarily  essential  for  the  preservation 
and  conservation  of  the  property.  Scott 
V.  Scott,  23:  716,  114  N.  W..881,  137  Iowa, 
239.  (Annotated) 
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II.  Possession,   enjoyment,   and,  use  of 
property. 


a.  In  general. 


(See  also  same  heading  in  Digest   L.RJL. 

1-10.) 


Adverse  possession  during  life  tenancy,  see 
Adverse  Possessiox.  2o,   34-;>8.    >'. 

Double  damages  for  withholding  possession 
after  termination  of  life  estate,  see 
Damages,  733-735. 

Apportionment  of  income  upon  death  of 
life  beneficiary  between  distribution 
periods,  see  Executors  and  Adminis- 
trators, 81. 

Effect  of  death  of  life  tenant  to  terminate 
his  sublessee's  right  of  possession,  see 
Landlord  and  Tenant,  57. 

Right  of  sublessee  of  life  tenant  to  re-enter, 
after  latter's  death,  to  cultivate,  har- 
vest, and  remove  crops,  see  LAiNULOBD 
AND  Tenant,  98. 

Partition  of  interests,  see  Partittox,  2,  8. 

Right  to  maintain  trespass  for  removal  of 
standing  timber  from  property,  see 
Trespass,  18. 

6.  Under  a  will  giving  a  certain  per- 
son the  net  income  of  certain  real  estate 
during  life,  the  same  to  be  paid  to  otliers 
after  the  death  of  the  life  tenant,  a  bonus 
paid  for  extension  of  a  lease  belongs  to  the 
life  tenant  as  of  the  time  it  was  made,  and 
cannot  be  distributed  over  the  term  of  the 
lease  to  be  paid  at  regular  perioils  for 
payment  of  rent,  together  with  the  amount 
of  rent  then  due,  to  the  one  entitled  at 
that  time.  Re  Archambault,  36:  637,  81 
Atl.  314,  232  Pa.  347.  (Annotated) 

7.  The  bequest  to  a  life  tenant  of  the 
dividends,  rents,  and  profits  to  arise  from 
a  trust  fund  does  not  indicate  that  the  re- 
mainder interest  is  entitled  to  have  the  fund 
kept  intact  only  to  the  extent  of  its  origi- 
nal market  value,  and  that  the  life  tenant 
shall  be  entitled  to  all  in  excess  thereof. 
Boardman  v.  Mansfield,  12:  793,  66  Atl.  169, 
79  Conn.  634. 

W^aste. 

Injunction  against,  see  Injunction,  199; 
Parties,  11. 

Liability  of  testamentary  trustee  to  remain- 
derman for  waste  by  life  tenant,  see 
Trusts,  115. 

Venue  of  action  by  remainderman  for,  see 
Venue,  7. 

See  also  infra,  28. 

8.  A  jury  may  find  absence  of  waste  on 
the  part  of  a  life  tenant  in  cutting  and  sell- 
ing one  hundred  dollars  worth  of  timber 
from  20  or  25  acres  of  a  230-acre  tract,  150 
acres  of  which  are  already  in  cultivation, 
where  it  is  done  not  to  secure  the  profits 
from  the  timber,  but  to  put  the  land  into 
cultivation,  the  effect  of  which  will  be  a 
benefit  to  the  freehold.  Rutherford  v.  Wil- 
son, 37:  763,  129  S.  W.  534,  95  Ark.  246. 
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6,   Corporate  stocTc  and  bonds; 
dividends. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Remittitur  in  action  to  apportion  corporate 
dividends  between  life  tenants  and  re- 
maindermen, see  Appeal  and  Ekrob, 
1591. 

9.  The  value  of  a  share  of  corporate 
stock  at  the  time  of  the  creation  of  a  trust 
therein,  for  the  purpose  of  determining 
whether  a  dividend  shall  be  apportioned 
to  the  life  tenant  or  remaindermen,  is  to  be 
determined  by  dividing  tlie  capital  and  sur- 
plus of  the  corporation  existing  at  the  time 
of  the  creation  of  the  trust  by  the  number 
of  the  shares  of  the  corporation  then  out- 
standing, and  the  value  of  the  share  after 
the  dividend  will  be  ascertained  in  the  same 
manner,  the  ditl'erence  being  tlie  amount  of 
impairment  which  must  be  made  good  out 
of  the  dividend.  Re  Osborne,  50:  510,  103 
N.  E.  823,  209  N.  Y.  484. 
Cash  dividends. 

10.  An  extra  dividend  by  a  corporation 
out  of  profits,  which  may  be  taken  in  cash 
or  applied  in  payment  of  an  increase  of 
stock  to  which  the  stockholder  is  entitled 
to  subscribe,  is  a  cash  dividend,  to  be  treat- 
ed, so  far  as  it  represents  profits  accumu- 
lated after  the  creation  of  a  trust  for  life 
tenant  and  remainderman,  as  income  be- 
longing to  the  life  tenant,  and  not  to  the 
remainderman.  Holbrook  v.  Holbrook,  12: 
768,  G6  Atl.  124,  74  N.  H.  201.       (Annotated) 

11.  That  a  cash  dividend  on  bank  stock, 
amounting  to  a  large  percentage  of  the  par 
value  of  the  stock,  the  source  of  which  can- 
not be  traced,  is  made  as  an  incident  to  a 
merger  of  the  bank  with  another  and  for 
the  purpose  of  adjusting  the  assets  of  the 
two  institutions  that  the  merger  may  be  ac- 
complished, does  not  take  it  out  of  the  rule 
that  cash  dividends  are  to  be  regarded  as  in- 
come going  to  the  life  tenant  of  the  stock, 
where  the  capital  and  required  surplus  of 
the  bank  remain  unimpaired.  Boardman  v. 
Boardman,  12:  779,  62  Atl.  339,  78  Conn.  451. 

(Annotated) 

12.  Cash  dividends  to  stockholders,  paid 
during  the  course  of  the  liquidation  of  a 
corporation,  cannot,  although  they  repre- 
sent surplus  profits,  be  claimed  by  the  life 
tenant.  Bulkeley  v.  Worthington  Ecclesias- 
tical Soc.  12:  785,  63  Atl.  351,  78  Conn.  526. 

(Annotated) 

13.  In  determining  whether  an  extraor- 
dinary dividend  on  corporate  stock  held  in 
trust  belongs  to  the  life  tenant  or  the  re- 
maindermen, the  court  must  look  into  the 
facts  and  circumstances  and  nature  of  the 
transaction,  and  determine  the  nature  of 
the  dividend  and  the  rights  of  the  contend- 
ing parties  according  to  justice  and  equitv. 
Re  Osborne,  50:  510,  103  N.  E.  723,  209  N. 
Y.  450. 

14.  The  cash  payment  on  a  dividend  up- 
on stock  of  a  railroad  company,  held  in 
trust  to  pay  the  income  to  a  life  tenant, 
remainder  over,  which  railroad  company. 
Digest   1-52  I,.R.A.(N.S.> 


upon  organizing  a  corporation  to  sell  its 
coal,  declares  a  50  per  cent  dividend,  one 
half  of  which  may  be  applied  upon  sub- 
scription to  stock  in  the  coal  company,  and 
which  is  in  fact  so  applied  by  the  trustee, 
remainder  to  be  paid  in  cash,  belongs  to 
the  life  tenant.  Newport  Trust  Co.  v. 
Van  Rensselaer,  35:  563,  78  Atl.  1009,  32  R. 
I.    231.  (Annotated) 

15.  Ordinary  dividends  on  corporate 
stock  held  in  trust  belong  to  the  life  bene- 
ficiary regardless  of  the  time  when  the  sur- 
plus out  of  which  they  are  payable  was 
accumulated,  and  extraordinary  dividends 
payable  from  accumulated  earnings  of  the 
company,  whether  in  stock  or  cash,  belong 
to  the  life  beneficiary  unless  they  intrench 
in  whole  or  in  part  upon  the  capital  of  the 
trust  fund  as  created  or  invested,  in  which 
case  they  should  be  returned  to  the  capital, 
or  apportioned  between  life  tenant  and  re- 
mainderman in  such  a  way  as  to  preserve 
the  integrity  of  the  trust  fund.  Re  Osborne, 
50:  510,  103  N.  E.  723,  209  N.  Y.  450. 

(Annotated) 

Stock    dividends. 

Right  of  trustee  for  life  tenant  and  re- 
maindermen to  commissions  on  portion 
of  stock  dividend  retained  to  make  good 
impairment  of  corpus  of  trust  caused 
by  the  dividend,  see  Trusts,  125. 

16.  Stock  dividends  declared  out  of  net 
earnings  of  a  corporation  accumulated  dur- 
ing a  term  of  years,  and  used  to  improve 
the  corporate  property,  which  are  distrib- 
uted as  earnings,  belong  to  the  life  tenant, 
and  not  to  the  remainderman,  when  neither 
the  principal  of  the  trust  estate  nor  the 
income  therefrom,  so  far  as  the  shares  held 
as  principal  are  concerned,  is  diminished  by 
reason  of  such  dividends.  Bryan  v.  Aikin, 
45:  477,  86  Atl.  674,  —  Del.  — ,  reversing  82 
Atl.  817,  —  Del.  — . 

17.  So  much  of  a  stock  dividend  declared 
by  a  corporation,  a  part  of  whose  stock  is 
held  in  trust  for  life  tenant  and  remainder- 
man, out  of  surplus  earnings,  as  was  ac- 
cumulated after  the  creation  of  the  trust, 
goes  to  the  life  tenant,  and  the  balance  to 
the  remaindermen.  Re  Osborne,  50:  510, 
103  N.  E.  723,  209  N.  Y.  450. 

18.  Stock  which  the  corporation  has  ac- 
quired from  its  stockholder  in  payment  of 
a  debt,  and  which  it  distributes  among 
its  remaining  stockholders  as  surplus  earn- 
ings, goes  to  the  life  tenant,  and  not  to 
the  remainderman.  Green  v.  Bissell,  8: 
loii,  65  Atl.  1056,  79  Conn.  547. 

19.  A  dividend  of  stock  representing 
profits  accumulated  since  the  creation  of  a 
trust  of  stock  for  the  benefit  of  a  life  ten- 
ant and  remainderman  will  go  to  the  life 
tenant,  and  not  to  the  remainderman.  Hol- 
brook V.  Holbrook,  12:  768,  66  Atl.  124,  74 
N.  H.  201.  (Annotated) 

20.  A  stock  dividend  representing  in- 
crease in  the  value  of  the  corporate  property 
goes  to  the  remainderman,  and  not  to  the 
life  tenant,  regardless  of  when  the  increase 
in  value  occurred.  Kalbach  v.  Clark,  12: 
801,  110  N.  W.  599,  133  Iowa,  215. 

(Annotated) 
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21.  As  between  life  tenant  and  remain- 
derman, the  profit  resulting  from  an  in- 
crease of  the  corporate  stock  which  is  dis- 
tributed among  stockholders  either  as  a 
stock  dividend  or  by  giving  them  a  right  to 
subscribe  for  it  is  capital.  Boardman  v. 
Mansfield,  12:  793,  66  Atl.  169,  79  Conn.  634. 

(Annotated) 
Stock  rights. 
See  also  supra,  21. 

22.  A  bequest  of  net  income  of  a  trust 
estate  to  a  life  tenant  will  not  carry  the 
profit  obtained  by  exercising  the  option  giv- 
en stockholders  to  subscribe  for  an  increase 
of  stock  by  a  corporation  in  whose  stock 
assets  of  the  estate  are  invested, — especially 
where  the  increase  of  the  capital  diminishes 
the  value  of  the  original  shares.  Lauman 
V.  Foster,  50:  531,  135  N.  W.  14,  157  Iowa, 
275. 

23.  The  value  of  a  right  to  subscribe  to 
additional  stock  of  the  corporation,  which 
depends  upon  earnings  since  the  creation  of 
a  trust  of  its  stock  for  the  benefit  of  a  life 
tenant  and  remainderman,  is  income  belong- 
ing to  the  life  tenant.  Holbrook  v.  Hol- 
brook,  12:  768,  66  Atl.  124,  74  N.  H.  201. 

24.  An  amount  distributed  to  one  holding 
corporate  stock  in  trust  for  life  tenants  and 
remaindermen  upon  dissolution  of  the  corpo- 
ration, which  represents  good  will,  is  not 
income,  but  belongs  to  the  remaindermen. 
Re  Stevens,  12:  814,  80  N.  E.  358,  187  N.  Y. 
471.  (Annotated) 
Premiums    on   bonds. 

25.  When  trust  funds  are  invested  in 
bonds  at  a  premium,  an  amount  should  be 
deducted  from  interest  belonging  to  a  life 
tenant  sufficient  to  pay  the  premium  and 
leave  the  principal  intact  for  the  remainder- 
men at  the  maturity  of  the  bonds.  Re 
Stevens,  12:  814,  80  N.  E.  358.  187  N.  Y. 
471. 

c.  Mines  and  oil  lands. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Rights  of  tenant  by  the  curtesy  in  mines, 
see  Curtesy,  12. 

Power  of  trustee  for  life  tenant  and  remain- 
derman to  make  oil  and  gas  lease,  see 
Trusts,  106. 

26.  The  fact  that,  subsequently  to  the 
execution  of  an  oil  and  mining  lease  by  all 
persons  claiming  an  interest  in  the  land 
either  as  life  tenants  or  remaindermen,  an- 
other asserted  an  interest  in  the  land,  but 
showed  no  desire  to  repudiate  the  lease,  but 
merely  to  share  in  the  proceeds  to  the  ex- 
tent of  his  interest  in  the  land  in  the  same 
way  and  to  the  same  extent  as  the  other 
persons  owning  an  interest  in  the  land, 
does  not  charge  the  rule  as  to  the  di- 
vision of  the  proceeds  between  the  life 
tenants  and  the  remaindermen.  Barnes  v. 
Keys,  45:  178,  127  Pac.  261,  36  Okla.  6. 

27.  Where  all  persons  claiming  an  in- 
terest in  land,  either  as  owners  of  a  life 
estate  or  as  owners  of  the  remainder,  join 
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in  an  oil  and  mining  lease,  and  the  lessee 
develops  the  lease  and  produces  oil,  the  life 
tenants  are  entitled  either  to  have  the 
royalties  invested  and  to  receive  the  income 
therefrom,  or  to  receive  such  a  proportion 
of  the  royalty  as  will  amount  to  the  pres- 
ent value  of  an  annuity  for  the  life  ex- 
pectancy of  the  life  tenants  equal  to  the 
interest  on  the  royalties  at  6  per  cent. 
Barnes  v.  Keys,  45:  178,  127  Pac.  261,  36 
Okla.  6. 

28.  The  opening  of  oil  wells  in  the  inter- 
est of  a  life  tenant  is  waste  against  the  re- 
mainderman. Ohio  Oil  Co.  v.  Daughetee, 
36:  1 108,  88  N.  E.  818,  240  111.  361. 

(Annotated) 

m.  Liahilitij  for  expenses,  etc. 

(See   also   same   heading   in   Digest   L.R.A. 

1-10.) 

29.  A  life  tenant  of  real  estate  who  sat- 
isfies an  existing  lien  upon  the  entire  estate 
is  entitled  to  contribution  from  the  remain- 
derman, and  should  recover  from  him  the 
difierence  between  the  principal  debt  and 
the  present  value  of  an  annuity  equal  to  the 
annual  interest  charge  running  during  the 
years  which  constitute  the  lite  tenant's  ex- 
pectancy of  life.  Draper  v.  Clayton,  29:  153, 
127  N.  W.  369,  87  Neb.  443.  (Annotated) 
Repairs  and  improvements. 
Estoppel  to  hold  life  tenant's  estate  liable 

for  repairs,  see  Estoppel,  139. 
Lien  for   paving  sidewalk  as  personal  debt 

of,  see  Judgment,  244. 
Limitation  of  time  for  suit  to  recover  for 

failure  to  make  repairs,  see  Limitation 

OF  Actions,  209. 
Necessity  of  notice  to  remainderman  to  lay 

sidewalk,  see  Notice,  8. 
Joinder  of  parties  in  action  to  recover  for 

repairs  from  estate  of  life  tenant,  see 

Parties,  143. 

30.  A  life  tenant  is  bound  to  make  all 
ordinary,  reasonable,  and  necessary  repairs 
to  preserve  the  property  and  prevent  its 
going  to  decay  or  waste.  Prescott  v. 
Grimes,  33:  669,  136  S.  W.  206,  143  Ky. 
191.  (Annotated) 

31.  The  estate  of  a  life  tenant  is  answer- 
able for  the  cost  of  repairs,  which  he  should 
have  placed  upon  the  property  during  his 
lifetime.  Prescott  v.  Grimes,  33:  669,  136 
S.  W.  206,  143  Ky.  191. 

32.  Since  the  duty  to  lay  sidewalks  arises 
under  the  police  power,  and  rests  upon  the 
life  tenant  in  possession,  the  lien  for  laying 
such  a  walk  extends  only  to  his  interest  in 
the  property,  under  a  statute  providing 
that  a  borough  may  require  the  paving  of 
foot  walks  by  the  owner  of  the  lots  front- 
ing thereon,  or  cause  them  to  be  paved  and 
collect  the  cost  from  said  owner,  under  the 
provisions  of  law  relating  to  mechanics' 
liens,  where,  under  the  latter  law,  the  lien 
for  a  charge  .against  life  tenants  would  ex- 
tend only  to  their  interest.  Meanor  v. 
Goldsmith,  10:  342,  65  Atl.  1084,  216  Pa. 
489.  ( Annotated) 
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33.  Money  expended  by  the  husband  of  a 
life  tenant  of  real  estate  in  the  improvement 
of  the  property  cannot  be  made  a  charge 
upon  the  estate,  although  it  was  borrowed 
for  that  purpose  upon  a  note  signed  by 
himself,  the  life  tenant,  and  a  remainder- 
man. Frederick  v.  Frederick,  13:  514,  102 
S.  W.  858,  31  Ky.  L.  Rep.  583.  (Annotated) 
Taxes  and  assessments. 
Effect   on    remainderman's    interest   of    sale 

for  nonpayment  of  taxes  by  life  tenant, 

see  Taxes,  206. 
See  also  supra,  3,  4. 


LIGHT. 

Easement  of,  see  Easements,  44-47,  91; 
Pleading,  148. 

On  automobiles,  see  Automobiles,  8,  53. 

Negligence  in  lighting  bridge,  see  Bridges, 
14. 

Injury  to  passenger  by  lack  of  light  in  car, 
see  Carriers,  206. 

At  railroad  station  and  platform,  see  Car- 
riers, 599,  600,  620-622,  1082;  Trial, 
204. 

Requiring  railroad  company  elevating 
tracks  over  street  to  light  subway,  see 
Constitutional  Law,  647. 

Electric  light,  see  Electric  Lights. 

Condemnation  of  riparian  owner's  right  to, 
see  Eminent  Domain,  29. 

Exercise  of  eminent  domain  for  purpose  of 
supplying,  see  Eminent  Domain,  4,  5, 
47,  48,  71-73,  76,  78,  84. 

Compensation  for  interference  with,  see 
Eminent  Domain,  192. 

Absence  of,  in  highway,  see  Evidence,  1797. 

Right  to  maintain  electric  light  wires  in 
highway,  see  Highways,  53-57. 

Duty  of  municipality  to  light  streets,  see 
Highways,  194,  "237,  240-243. 

Duty  of  landlord  to  light  stairways,  see 
Landlord  and  Tenant,  154-156. 

Landlord's  duty  to  light  hall,  see  Landlord 
AND  Tenant,  176. 

Making  landlord  liable  for  light  furnished 
tenant,  see  Constitutional  Law,  390; 
Municipal  Corporations,  30. 

Power  of  city  as  to  generally,  see  Munici- 
pal Corporations,  II.  f,  1. 

Sufficiency  of  ordinance  granting  lighting 
franchise  to  convey  right  to  use  streets, 
see  Municipal  Corporations,  68. 

Municipal  liability  for  acts  of  servants  in 
light  department,  see  Municipal  Cor- 
porations, 416-422. 

Treatment  of  disease  by  application  of 
lic;ht.  see  Physicians  and  Surgeons, 
22,  23. 

At  railroad  crossings  in  city,  see  Commerce, 
64;  Courts.  165:  Municipal  Corpora- 
tions, 117,  125:  Statutes,  177. 

Duty  of  railroad  company  to  light  excava- 
tion on  right  of  way,  see  Carriers, 
599;   Negligence,  109. 

Regulation  of  character  of  headlights  used 
by  railroad,  see  Commerce,  65 ;  Con- 
stitutional Law,  209,  210,  438,  439; 
Railroads,  58,  59. 
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Rules  adopted  by  corporation  organized  to 
supply,  see  Public  Service  Corpora- 
tions, 3,  4. 

Building  owner  furnishing,  to  others  than 
tenant  as  owner  of  public  utility,  see 
Public  Service  Corporations,  12. 


UGHTNING. 


Injury  to  patron  of  telephone  company  by, 

see  Electricity,  12,  13. 
Insurance  against,  see  Insurance,  181,  684, 

688-690;  Trial,  100. 
Explosion    caused    by,    killing    servant,    see 

Master  and  Servant,  276. 


LIGHTNING   RODS. 

Validity  of  note  given   for,  see  Biixs  and 

Notes,  141. 
Sale  of,  see  Sale,  130. 


LIMB. 

Damages  for  loss  of,  see  Damages,  433,  434. 

*—*■ 

LIME. 

Negligence  in  sale  of  chlorinated  lime,  see 
Negligence,  60. 

Injury  to  children  by  hot  lime,  see  Negli- 
gence, 136. 


LIMITATION  OF  ACTIONS. 

I.  Limitation  in  general,   1—107. 
a.  In  general;  statutes,   1—6. 
t.  Equitahle  remedy;  laches,    7— 
79. 

1.  In  general,   7—16. 

2.  As  to  land,  17-47. 

3.  Other     instances,     48—79. 

c.  Bar  of  prior  or  other  claim,  or 

of    portion    of    claim    or    de- 
fense,   80—89. 

d.  By   and   against   whom    avail- 

able, 90—101. 

e.  To     what     claims     applicable, 

102-107. 
II.  When  statute  runs,  108—242. 

a.  In  general,  108—120. 

b.  Contracts;     mortgages,      121— 

148. 

c.  Corporations;        officers       and 

stocUholders,  149—154. 

d.  Trusts;  bailment,   155—161. 

e.  Fraud;  concealment;  mistalce; 

change  of  name,  162—181. 

f.  Torts;       negligence;      injuries 

to       person       or       property; 
crimes,  182—185. 

g.  Suits  relating  to  real  property, 

186-209. 
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//. — continued. 

h.  Municipal  indebtedness,  210— 
213. 
II  i.  Taxes;    tissessmettts,    and    tax 

*  sales;   214—216. 

j.  Decedent's     estate;     executors 
and      administrators,      21 7— 
218. 
1e.  Judgment,  219. 
I.  Absence  from  state,  220—230. 
m.  Coverture,    infancy,    or    other 
disability,  231—242. 

III.  When  action,  is  barred,  243—271. 

a.  Penalty;      statutory      liability. 
6.  Contracts;  contribution,  243— 
248. 

c.  Corporations;        officers       and 

stockholders,   249,   250. 

d.  Trusts,  251. 

e.  Fraud,  252. 

f.  Torts;  negligence,  253. 

g.  Suits  relating  to  real  property, 

254-259. 
h.  Taxes;  tax  sale,  260—262. 
i.  Judgment,   263—264. 
j.  Miscellaneous,    265—271. 

IV.  Interruption  of  statute;  removal  of 

bar,  272—353. 

a.  In  general,  272—280. 

b.  By  siiit,  281—307. 

c.  By  payment  or  promise,  308— 

353. 


Adverse  possession,  see  Adverse  Posses- 
sion. 

Review  of  discretion  as  to  permitting 
amendment  of  plea  of,  see  Appeax  and 
Ebroe,  596,  598. 

Pleading  of,  for  first  time  on  appeal,  see 
Appeal  and  Error,  740-742. 

Prejudicial  error  in  striking  plea  of,  see 
Appeal  and  Error,  1087. 

Error  in  refusing  to  direct  verdict  upon  is- 
sue of,  see  Appeal  and  Error,  1523. 

Client's  right  of  action  against  attorney 
notwithstanding  bar  of  limitations,  see 
Attorneys,  41. 

Promise  not  to  attempt  to  collect  claims 
barred  by  limitations  as  consideration 
for  promissory  note,  see  Bills  and 
Notes,  25. 

Waiver  of  right  to  rely  on  statute  of  limi- 
tations to  bar  recovery  on  note,  see 
Bills  and  Notes,  212. 

Right  to  maintain  action  on  municipal 
bonds  to  prevent  bar  of  limitations,  see 
Bonds,  106. 

Cancelation  of  mortgage  barred  by,  see 
Cloud  on  Title,  4. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  138-157. 

SuflBciency  of  consideration  to  uphold  prom- 
ise to  pay  debt  barred  by,  see  Con- 
tracts, 58. 

EflFect  of  injunction  as  requiring  debtor  to 
allow  limitations  to  run  upon  its  causes 
of  action,  see  Courts,  281. 

Prescriptive  easement,  see  Easements,  II. 
b. 
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Estoppel  to  plead,  see  Estoppel,  251. 

Presumption  of  right  from  lapse  of  time^ 
see  EviuE.NCE,  521. 

Duty  of  residuary  legatee  of  debtor  to  bring 
statute-barred  debt  into  account  before 
participating  in  creditor's  estate,  see 
Executors  and  Administrators,   123. 

Liability  of  executor  paying  debts  of  tes- 
tator barred  by  limitations,  see  Execu- 
tors AND  Administrators,  GO. 

Judgment  against  one  conveying  land  an 
security  for  debt  Avhere  debt  has  be- 
come barred  by  time,  see  Judgment,  66. 

Effect  of  judgment  to  prevent  reliance  on, 
see  Judgment,  167. 

Effect  of  absence  of  statute  of  limitations 
on  right  to  enforce  dormant  judgment, 
see  Judgment,  318. 

Right  of  junior  mortgagee  to  redeem  prop- 
erty when  debt  secured  by  his  inort- 
gage  is  barred  by  limitations,  see  Mort- 
gage, 157. 

Prescriptive  right  to  maintain  nuisance,  see 
Nuisances,  182,  183. 

Time  for  filing  plea  of,  see  Pleading,  133. 

Negation  of  defense  of,  see  Pleading,  203. 

Necessity  of  pleading,  see  Pleading,  496- 
501. 

Right  of  plaintiff  in  action  to  plead  bar  of, 
against  aflirmative  allegations  in  an- 
swer, see  Pleading,  544. 

Sufficiency  of  replication  of  fraudulent  con- 
cealment to  plea  of,  see  Pleading,  551. 

Raising  defense  of,  by  demurrer,  see  Plead- 
ing, 561,  615-619. 

Duty  to  instruct  as  to,  in  prosecution  for 
seduction,  see  Trial,  912. 

Necessity  of  making  finding  upon  defense 
of,  see  Trial,  1106. 

Encumbrance  barred  by  limitations  as  de- 
fect in  title,  see  Vendor  and  Purchas- 
er, 53,  55. 

Prescriptive  rights  in  waters  generally,  see 
Waters,  II.  k. 

Prescriptive  right  to  obstruct  navigation, 
see  Waters,  107. 


I.  Limitation  in  general. 


a.  In  general;  statutes. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Whether  statute  applicable  to  criminal  or 
civil  suit  applies,  see  Action  or  Suit, 
65. 

Contractual  limitation,  see  Carriers,  III. 
g,  4;  Conflict  of  Laws,  12:  Insur- 
ance, VI.  h,  3;   Telegraphs.  II.  d. 

Vested  right  in  defense  of,  see  Constitu- 
tional Law,  65. 

Impairing  obligation  of  contracts  by  change 
of  law  as  to,  see  Constitutional  Law, 
815-817. 

Limitation  of  time  for  presentation  of  state 
bonds,  see  Constitutional  Law,  817. 

Time  for  applying  for  paid-up  insurance 
policy  after  forfeiture,  see  Insurance, 
164-166. 
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Time  to  furnisli  notice  or  proofs  of  loss, 
injury,  or  death,  see  Insurance,  VI. 
a. 

Statute  extending  period  of  limitations  in 
case  of  reversal  of  judgment  in  party's 
favor,  see  Appeal  and  Error,  3(344." 

Construction  of  statute  prohibiting  suit  on 
cause  of  action  barred  by  lapse  of  time 
in  jurisdiction  where  cause  arose,  see 
Statutes,  211. 

Retrospective  statute  of,  see  Constitution- 
al Law,  42;  Statutes,  321,  322. 

Repeal  of  statute  as  to,  see  Statutes,  330. 


1.  The  statute  of  limitations  does  not 
mean  that  the  debt  has  been  paid,  but  is  a 
personal  privilege  which  the  law  gives  to 
the  debtor,  whereby  he  may  say  that  the 
debt  is  stale,  and  for  that  reason  sliould 
not  be  enforced.  Sterrett  v.  Sweeney,  20: 
963,  98  Pac.  418,  15  Idaho,  416. 

2.  Statutes  of  limitation  are  statutes 
of  repose,  the  object  and  purpose  of  whicli 
are  to  suppress  and  prevent  fraudulent  and 
stale  claims  from  springing  up  at  great 
distances  of  time,  and  surprising  parties, 
or  their  representatives,  when  all  the  proper 
vouchers  and  evidences  are  lost,  or  the  facts 
have  become  obscure  from  the  lapse  of 
time  or  the  defective  memory  or  death  or 
removal  of  witnesses.  Adams  v.  Coon, 
44:  624,  129  Pac.  851,  36  Okla.  644. 

3.  Indulgence  will  not  be  granted  to  a 
party  who  fails,  in  due  time  and  proper 
form,  to  invoke  the  protection  of  the  stat- 
ute of  limitations.  Easton  Nat.  Bank  v. 
American  Brick  &  T.  Co.  (N.  J.  Err.  & 
App.)   8:  271,  64  Atl.  917,  70  N.  J.  Eq.  732. 

4.  The  legislature  may  by  amendment 
shorten  the  statutory  period  for  the  com- 
mencement of  actions,  and  make  such 
amendment  applicable  to  existing  causes  of 
action,  provided  a  reasonable  time  is  fixed 
for  the  commencement  of  suits  on  such  ex- 
isting causes  of  action.  Adams  &  F.  Co.  v. 
Kenoyer,  16:  681,  116  N.  W.  98,  17  N.  D.  302. 

5.  A  statute  limiting  the  time  for  pre- 
sentation of  state  bonds  which  have  been 
overdue  for  a  period  of  eighteen  months,  to 
six  months  from  the  time  of  notice,  and 
which  provides  for  publication  of  notice  in 
a  newspaper  published  at  the  capital  city 
of  the  state,  and  for  filing  of  copies  with 
the  secretaries  of  various  boards  of  trade, 
is  not  unreasonable,  and  therefore  does  not 
impair  the  constitutional  rights  of  a  bond- 
holder, although,  by  reason  of  absence  from 
the  country,  he  actually  receives  no  notice 
of  tlie  statute  until  after  the  expiration  of 
the  limitation  period.  Tipton  v.  Smythe, 
7:  714,  94  S.  W.  678,  78  Ark.  392. 

( Annotated ) 

6.  A  statute  limiting  the  time  for  the 
commencement  of  suits  on  existing  causes  of 
action  for  the  foreclosure  of  mortgages  to 
the  time  between  the  passage  and  approval 
of  the  act,  a  period  of  less  than  four  months, 
is  manifestly  unreasonable  and  invalid. 
Adams  &  F.  Co.  v.  Kenoyer,  16:  681,  116  N. 
W.  98,  17  N.  D.  302. 
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6.  Equitable  remedy;  laches. 

1.  In  general. 

(See  also  same  heading  in  Digest  L.R.A.. 
1-10.) 

Sufficiency  of  objection  to  permit  raising  of 
question  of  right  to  appeal,  see  Appeal 
and  Error,  300. 

Estoppel  by  laches,  see  Estoppel,  III.  g. 

Presumption  of  payment  from  lapse  of  time, 
see  Evidence,  II.  1. 

Admissibility  of  evidence  on  question  of 
laches,  see  Evidence,  1757. 

Necessity  of  pleading,  see  Pleading,  496. 

Right  to  raise  question  of  laches  by  de- 
murrer, see  Pleading,  819. 

Effect  on  right  to  maintain  replevin,  see 
Sale,  185. 

7.  The  doctrine  of  laches  is  equitable  in 
character,  and  mere  lapse  of  time  is  not 
a  bar  to  relief,  when  the  rights  of  the 
parties  to  the  suit  have  not  been  prejudi- 
cially affected  by  the  delay,  the  rights  of 
innocent  third  persons  will  not  be  preju- 
dicially affected,  and  nothing  has  occurred 
to  create  an  equitable  estoppel  against  the 
moving  party,  or  to  create  an  equity  in 
favor  of  his  adversary.  Hutchinson  v. 
Hutchinson,  52:  1165,  141  Pac.  589,  92  Kan. 
518. 

8.  The  equitable  doctrine  of  laches  is 
invoked  to  promote,  but  never  to  defeat, 
justice,  and  has  no  function  where  the  an- 
alogous action  at  law  is  not  barred  and-  no 
unusual  conditions  invoke  its  application. 
Brun  V.  Mann,  12:  154,  151  Fed.  145,  80  C. 
C.  A.  513. 

9.  Mere  delay,  for  a  long  period  of 
time,  in  asserting  a  cause  of  action  cog- 
nizable in  equity  only,  working  no  injury 
or  prejudice  to  the  defendant  in  any  way, 
bars  relief  only  on  the  presumption  of 
abandonment,  which  may  be  overthrown 
bv  proof  of  conduct  showing  the  contrary. 
VVhite  V.  Bailey,  23  1232,  64  S.  E.  1019,  65 
W.  Va.  573. 

10.  Laches  will  not  bar  an  action  at  law 
before  the  time  fixed  by  the  statute  of  limi- 
tations has  run.  Wells  v.  Western  U.  Teleg. 
Co.  24:  1045,  123  N.  W.  371,  144  Iowa,  605. 

11.  Laches  may  bar  a  purely  equitable 
demand,  the  period  of  delay  allowable  de- 
pending upon  the  peculiar  circumstances  of 
the  case.  Depue  v.  Miller,  23:  775,  64  S. 
E.  740,  65  W.  Va.  120. 

12.  Delay,  for  a  period  less  than  twenty 
years,  in  the  assertion  of  an  exclusively 
equitable  demand  fully  proved  by  docu- 
mentary evidence,  under  circumstances  not 
in  any  way  operating  to  the  prejudice  of 
the  defendants,  and  tending  to  negative 
the  inference  of  intent  on  the  part  of  the 
plaintiff  to  abandon  or  relinquish  the  right, 
will  not  bar  relief.  Depue  v.  Miller,  23: 
775,  64  S.  E.  740,  65  W.  Va.  120. 

33.  Moral  as  well  as  legal  considera- 
tions, such  as  ignorance  of  law  or  regard 
for  the  feelings  of  relatives,  will  be  con- 
sidered   and    given    weight    in    determining 
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whether  a  cause  of  action  based  upon  a 
purely  equitable  right  has  become  barred 
by  laches.  Depue  v.  Miller,  23:  775,  64 
S.  E.  740,  65  W.  Va.  120. 

14.  Mere  forbearance  to  compel  rendi- 
tion of  a  just  debt  or  other  right,  the  ex- 
istence of  which  is  clear  beyond  doubt,  does 
not  prejudice  the  party  from  whom  it  is 
due,  and  it  is  not  inequitable  to  enforce 
rendition  thereof  after  long  delay;  but  if 
the  length  of  time  be  long  enough  in  it- 
self, or  with  the  aid  of  circumstances  and 
conduct,  to  satisfy  the  chancellor  that  the 
plaintiff  had  abandoned  his  right  before  he 
brought  suit  to  enforce  it,  his  demand  will 
be  regarded  as  stale  and  lost  by  laches. 
Depue  V.  Miller,  23:  775,  64  S.  E.  740,  65  W. 
Va.   120. 

Enforcement  of  statute  of  limitations 
in  equity. 

15.  Tho  statute  of  limitations  does  not 
run  against  a  purely  equitable  right.  De- 
pue V.  Miller,  23:  775,  64  S.  E.  740,  65  W. 
Va.  120. 

Excuses  for  delay. 

16.  One  cannot  be  prejudiced  by  delay  in 
instituting  a  suit  to  protect  his  rights  if  it 
is  due  to  the  influence  of  one  having  a  rec- 
ord interest  in  the  property  to  be  affected 
by  the  suit,  in  preventing  the  attorneys  of 
complainant  from  proceeding  with  the  liti- 
gation. Stewart  v.  Finkelstone,  28:  634,  92 
N.  E.  37,  206  Mass.  28. 

2.  As  to   land, 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Acquiring  title  by  adverse  possession,  see 
Adverse  Possession. 

Review  of  determination  as  to  effect  of 
laches,  see  Appeal  and  Ebbor,  568. 

Right  to  set  up  laches  on  appeal  when  not 
pleaded,   see  Appeal  and   Ebbob,   741. 

Error  in  sustaining  demurrer  to  evidence 
because  of,  see  Appeal  and  Ebror, 
1519. 

Effect  of  delay  in  enjoining  violation  of  re- 
strictive covenants,  see  Covenants  and 
Conditions,  45. 

Estoppel  by,  see  Estoppel,  III.  g. 

Laches  as  bar  to  injunction  against  depart- 
ure from  restrictive  covenants,  see  In- 
junction, 84. 

Effect  of  laches  on  right  to  set  up  illegality 
of  consideration  for  deed,  see  Judg- 
ment, 42. 

Sufficiency  of  averment  of  possession  to  ren- 
der applicable  rule  as  to  lachts,  see 
Pleading,  225. 

17.  If  a  purely  equitable  title  to  land  is 
clear,  and  not  dependent  upon  oral  evidence, 
and  no  injury  or  prejudice  to  the  holder 
of  the  legal  title,  who  is  in  possession,  has 
resulted  from  the  delay, — as  by  the  death 
of  parties,  change  of  conditions,  loss  of 
evidence,  or  the  like, — the  cause  of  action 
to  enforce  the  equitable  right  is  not  barred 
by  laches,  unless  the  lapse  of  time  and  the 
circumstances  are  such  as  to  raise  a  pre- 
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sumption  of  intent  on  the  part  of  the 
plaintiff  to  abandon  or  reliiiquisii  the  right. 
Depue  V.  Miller,  23:  775,  04  S.  E.  740,  65  W. 
Va.  120. 

18.  The  statute  of  limitation  or  laches 
will  not  prevent  a  purciiasor  of  land  under 
general  warranty  from  claiming  abatement 
of  purchase  money  yet  unpaid  for  a  part 
of  the  land  lost  to  him  from  superior  ad- 
verse right.  Smith  v.  Ward,  33:  1030,  66 
S.  E.  234,  66  W.  Va.  190. 

19.  The  continuance  of  possession  of 
real  estate  by  a  vendee  under  a  contract  to 
purchase,  wliereby  the  vendor  agreed  to 
deliver  an  abstract  showing  title  satisfac- 
tory to  the  purchaser's  attorney,  for  a 
reasonable  time  after  the  making  by  such 
attorney  in  good  faith  of  objections  to  the 
title,  in  reliance  upon  the  vendor's  promise 
to  prosecute  an  action  to  quiet  the  title, 
without  demanding  rescission,  is  not  such 
laches  as  will  necessarily  defeat  a  rescis- 
sion upon  demand  made  promptly  after  a 
refusal  to  take  any  step  to  remove  the  ob- 
jection, but  may  be  considered  in  deter- 
mining whether  a  rescission  should  be  ad- 
judged. Loftus  V.  Read,  31:  457,  108  Pac. 
850,  82  Kan.  485. 

20.  Under  a  statute  providing  that  all 
causes  upon  the  docket  of  any  court  shall 
stand  continued  in  the  court  without  or- 
der of  continuance,  the  fact  that  very 
many  years  have  passed  since  a  sale  of 
land  under  a  decree,  the  sale  not  having 
been  reported  to,  or  confirmed  by,  the 
court,  will  not  debar  the  purchaser,  on 
the  principle  of  laches,  from  having  the 
court  execute  its  decree  by  conveyance  of 
the  land,  though  the  case  has  been  many 
years  omitted  from  the  court  docket;  no 
order  of  dismissal  or  discontinuance  hav- 
ing been  made.  McGinnis  v.  Caldwell, 
43:  630,  76  S.  E.  834,  71  W.  Va.  375. 

( Annotated ) 

21.  The  rule  of  laches  does  rot  apply 
to  prevent  the  proportionate  abatement  of 
the  purchase  money  for  deficiencies  in 
amount  as  to  land  purchased  at  a  judicial 
sale,  where  no  equities  have  intervened  and 
no  one  has  been  prejudiced  or  injured  by 
the  delay,  so  long  at  least  as  the  purchaser 
still  retains  in  his  hands,  unpaid,  sufficient 
of  the  purchase  money  out  of  which  such 
abatement  can  be  made.  Singleton  v.  Cas- 
tleman,  28:  393,  68  S.  E.  34,  67  W.  Va.  407. 

22.  An  action  for  violation  of  a  covenant 
not  to  use  property  for  other  than  residence 
purposes  is  not,  in  case  the  violation  con- 
sists of  maintaining  a  boarding  house  on 
the  property,  defeated  by  laches  if  com- 
plainant had  no  notice  of  a  violation  until 
the  close  of  the  season  one  year,  and  was 
not  convinced  until  the  season  had  begun 
the  following  year,  when  action  promptly 
followed.  Sayles  v.  Hall,  41:  625,  96  N.  E. 
712,  210  Mass.  281. 

23.  While  the  highest  bona  fide  bidder 
at  a  sheriff's  sale  who  is  able  to  comply 
with  his  bid  has  a  right,  where  his  bid  is 
wilfully  disregarded  by  the  officer  offering 
the  property  for  sale,  to  go  into  equity  for 
the   purpose  of   compelling  a  resale  of  tb« 
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property,  and  to  have  the  sale  resumed  at  i 
the  point  of  his  bid,  provided  he  acts  with 
reasonable  promptness,  such  a  bidder  who  i 
delays  for  two  years  after  the  sale  before 
bringing  such  suit  is  guilty  of  laches  and 
cannot  be  granted  relief.  Hardin  v.  Adair, 
47:  896,  78  S.  E.  1073,  140  Ga.  203. 

(Annotated) 

24.  Laches  will  not  bar  a  suit  by  the 
owner  of  wild  land  to  quiet  his  title,  where 
it  was  sold  for  taxes  under  a  proceeding 
void  for  want  of  notice,  and  he  acted  with- 
in the  limitation  period,  but  near  its  ter- 
mination, if  the  purchaser  had  not  brought 
any  of  the  land  under  cultivation,  although 
he  had,  without  the  owner's  knowledge,  ex- 
pended some  money  in  clearing  and  fencing 
the  land  and  placing  some  buildings  there- 
on. Myers  v.  DeLisle,  52:  937,  1G8  S.  W. 
676,  259  Mo.  506. 

25.  Persons  taking  an  absolute  grant 
from  one  cotenant  of  a  parcel  of  the  com- 
mon property  are  not  guilty  of  laches  in 
failing  to  take  steps  to  establish  their  rights 
against  the  nongranting  cotenant,  so  long 
as  his  conduct  indicates  that  he  acquiesces 
in  and  ratifies  the  grant.  Pellow  v.  Arctic 
Iron  Co.  47:  573, 128  N.  W.  918,  164  Mich.  87- 

26.  Laches  does  not  run  against  one  as- 
serting rights  to  surface  lands  which  he  has 
had  in  possession,  during  the  delay  in  as- 
serting those  rights,  so  as  to  bar  a  suit  for 
the  reformation  of  a  deed  executed  during 
his  infancy  in  pursuance  of  a  decree  for  the 
sale  of  the  underlying  coal,  which  pretended 
to  give  rights  in  the  surface  lands  which 
the  decree  did  not  authorize.  Plant  v.  Hum- 
phries, 26:  558,  66  S.  E.  94,  66  W.  Va.  88. 

27.  The  possession  of  surface  land  does 
not  carry  with  it  possession  of  the  underly- 
ing coal,  where  the  estate  in  the  coal  has 
been  severed  as  to  title,  so  as  to  permit  ap- 
plication as  to  the  coal  of  the  rule  that 
laches  does  not  run  against  one  asserting 
title  to  real  estate  which  he  has  had  in  pos- 
session, during  the  delay  in  asserting  his 
rights  in  the  premises.  Plant  v.  Humphries, 
26:  558,  66  S.  E.  94,  66  W.  Va.  88. 

28.  The  mere  fact  that  a  wife  who  fur- 
nishes the  money  to  purchase  real  estate, 
the  title  to  which  is  taken  in  the  name  of 
her  husband,  does  not  bring  an  action 
against  him  during  his  lifetime  to  compel  a 
conveyance  to  herself,  is  not  such  laches  as 
will  bar  the  action,  where  they  live  togeth- 
er upon  the  property  and  she  is  unable  to 
read  or  v/rite,  while  he  repeatedly  promises 
to  convev  the  title  to  her.  Wright  v.  Wright, 
26:  161,  89  N.  E.  789,  242  111.  71. 

29.  Six  months'  delay  by  a  wife  whose 
property  has  been  secured  from  her  by  her 
husband  through  fraud  and  duress,  in  tak- 
ing steps  to  compel  a  reconveyance,  is  not 
such  laches  as  will  bar  her  right  to  relief, 
M'liere,  during  a  portion  of  the  time,  her 
suit  for  separate  maintenance  was  pend- 
ing, and  during  the  remainder  she  was  liv- 
ing with  him,  and  presumably  to  a  greater 
or  less  extent  under  his  influence.  Hoag 
V.  Hoag,  36:  329,  96  N.  E.  49,  210  Mass.  94. 

30.  A  suit  brought  by  a  tenant  by  the 
curtesy  to  set  aside,  as  fraudulently  pro- 
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cured,  a  deed  conveying  his  entire  interest 
in  his  wife's  property,  is  not  barred  on  the 
ground  of  laches,  although  not  instituted 
until  about  two  years  and  four  months 
after  the  execution  of  the  deed,  where  for 
nearly  two  years  the  grantor  was  ignorant 
of  its  contents,  and  he  had  some  difficulty  in 
securing  the  services  of  counsel,  and  had 
been  advised  that  he  could  not  maintain  a 
suit  to  set  aside  the  deed  until  after  the 
death  of  his  wife.  Hale  v.  Hale,  14:  221, 
59  S.  E.  1056,  62  W.  Va.  609. 

31.  Where  one  of  several  joint  contin- 
gent remaindermen  and  her  husband  occupy 
the  land  as  tenants  of  the  holder  of  the 
limited  fee,  paying  rent  therefor,  and,  while 
so  occupying  the  land,  buy  the  property  at 
a  delinquent  tax  sale,  and  thereafter  pur- 
chase the  limited  fee  and  occupy  the  same 
long  enough  for  the  period  of  adverse  pos- 
session to  run  against  outstanding  claims, 
without  any  payment  or  offer  of  payment 
on  the  part  of  the  other  contingent  remain- 
dermen of  any  part  of  the  expense  of  such 
tax  purchases,  such  other  contingent  re- 
maindeumen  are  not  entitled,  upon  the  hap- 
pening of  the  contingency  which  terminates 
the  limited  fee,  to  assert  any  claim  to  such 
land  as  against  the  holder  of  the  tax  deed. 
Wilson  V.  Linder,  42:  242,  123  Pac.  487,  21 
Idaho,  576.  (Annotated) 

32.  A  delay  for  four  years  before  de- 
manding a  right  to  share  in  a  purchase  of 
the  property  by  a  cotenant  under  an  out- 
standing encumbrance,  and  until  the  prop- 
erty has  more  than  doubled  in  value,  is 
such  laches  that  equity  will  refuse  to  en- 
force it  as  against  one  who  purchased  the 
property  for  value  from  the  purchasing  ten- 
ant. Stevenson  v.  Boyd,  19:  525,  96  Pac. 
284,  153  Cal.  630.  (Annotated) 

33.  The  purchaser  of  a  building  sup- 
ported by  a  wall  which  also  supports  the 
grantor's  building  Avill  not,  after  permitting 
such  condition  to  continue  for  a  series  of 
years,  be  granted  equitable  relief  to  compel 
disconnection  of  such  building  from  the 
wall,  where  he  docs  not  in  good  faith  con- 
template any  alteration  in  the  condition  of 
the  wall.  Cherrv  v.  Brizzolara,  21:  508,  116 
S.  W.  668,  89  Ark.  309. 

34.  A  delay  of  nine  years  after  reaching 
majority,  in  bringing  suit  to  void  the  sale 
of  coal  underlying  one's  land,  for  fraud,  in 
that  the  guardian  ad  litem  who  represented 
the  infant  in  the  suit  for  the  sale  was  inter- 
ested in  the  purchase,  constitutes  laches 
barring  assertion  of  any  rights  therein, 
where  the  record  of  the  suit  in  which  the 
coal  was  directed  to  be  sold,  which  was  made 
a  part  of  the  bill,  shows  that  the  infant  per- 
sonally answered  therein  under  oath  when 
sixteen  years  of  age,  and  it  appears  that  he 
received  a  large  sum  of  money  upon  becom- 
ing of  age,  and  that  the  deed  showing  the 
guardian's  interest  was  placed  on  record 
shortly  after  the  sale,  although  he  avers  that 
he  was  ignorant  of  the  sale  until  a  short 
time  before  the  bringing  of  his  action,  when 
he  was  put  on  inquiry  by  the  presence  of 
surveyors  on  his  lands,  since,  where  one  haa 
means  of  knowing  or  ascertaining  his  rights. 
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or  where  ordinary  prudence  would  impel 
him  to  inquire,  he  must  do  so,  or  time  will 
run  against  him  in  the  assertion  of  such 
rights;  indolent  ignorance  and  indifference 
being  insuflicient  to  prevent  the  bar  of  lach- 
es. Plant  V.  Humphries,  26:  558,  66  S.  E.  94, 
66  W.  Va.  88. 

35.  Where  no  estoppel  arises  against  an 
infant  at  the  time  he  makes  a  deed  during 
infancy,  and  when  there  are  no  circum- 
stances and  no  affirmative  acts  of  his  mak- 
ing it  inequitable  for  him  to  remain  inac- 
tive after  attaining  his  majority,  his  mere 
silence  or  inertness  for  a  period  of  less  than 
seven  years,  as  fixed  by  the  statute  of  limi- 
tations, after  he  reaches  his  majority,  does 
not  bar  his  right  to  disaffirm  his  deed  made 
during  infancy.  Putnal  v.  Walker,  36:  33, 
55  So.  844,  61  Fla.  720. 
Obstruction   of   easement. 

36.  One  who,  without  opposition  from 
the  owner  of  a  pass  way  over  his  land, 
erects  and  maintains,  for  a  period  of  more 
than  fifteen  years,  gates  at  the  points  of 
entrance  and  exit,  cannot  be  required  to 
remove  them.  Smith  v.  Pennington,' 8:  149, 
91  S.  W.  730,  122  Ky.  355. 

37.  Semble,  that  if  a  widow  for  more 
than  twelve  years  has  claimed  neither  her 
right  to  receive  one  third  of  the  rents  and 
profits  after  her  husband's  death  and  until 
assignment  of  dower,  nor  her  right  to  have 
dower .  assigned,  the  court  ought  to  refuse 
her  relief  on  the  ground  of  laches.  Wil- 
liams V.  Thomas,  3  B.  R.  C.  929,  [1909]  1 
Oh.  713.  Also  Reported  in  78  L.  J.  Ch. 
N.  S.  473,  100  L.  T.  N.  S.  630. 

Trnsts;    mortgages. 

When  statute  begins  to  run,  see  infra,  II.  d. 

When  action  is  barred,  see  infra,  III.  d. 

38.  The  defense  of  laches,  though  not 
applying,  as  a  general  rule,  to  an  express 
trust,  does  apply  to  a  constructive  trust. 
Newman  v.  Newman,  7:  370,  55  S.  E.  377, 
60    W.    Va.    371.  (Annotated) 

39.  Laches  will  not  debar  an  heir  from 
proceeding  to  test  the  validity  of  a  trust 
created  by  the  ancestor's  will  for  the  accu- 
mulation of  a  fund  to  establish  a  charity 
school.  Tincher  v.  Arnold,  7:  471,  147  Fed. 
665,  77  C.  C.  A.  649. 

40.  A  residuary  legatee  who,  with  knowl- 
edge that  the  estate  is  settled  as  insolvent 
and  that  the  provisions  of  the  will  as  to 
payment  of  interest  on  her  legacy  are  not 
carried  out,  delays  for  a  period  of  thirteen 
years  to  make  inquiry  as  to  the  true  con- 
dition of  affairs,  although  frequently  meet- 
ing the  executor,  and  who,  by  slight  effort, 
might  ascertain  that  he,  after  his  discharge, 
secured  title  to  the  real  estate  of  the  de- 
ceased, which,  by  his  own  efforts,  he  has 
made  valuable,  will  be  barred  by  laches  from 
maintaining  an  action  to  hold  him  liable  as 
a  trustee,  although  her  share  of  the  estate 
was  not  to  be  turned  over  to  her  absolutely 
until  ten  years  after  the  death  of  the  de- 
cedent, and  she  resides  in  a  distant  state. 
Williams  v.  Woodruff,  5:  986,  85  Pac.  90,  35 
Colo.  28.  (Annotated) 

41.  Subrogation  of  one  who  advances 
money  to  pay  a  mortgage  to  the  rights  of 
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the  mortgagee  will  not  be  defeated  by  laches 
where  no  rights  of  third  persons  have  inter- 
vened short  of  the  statutory  period  of  limi- 
tation. Hughes  V.  Thomas,  11:  744,  111  N. 
W.  474,  131  Wis.  315. 

42.  Unexplained  delay  for  five  years  to 
apply  for  the  setting  aside  of  a  decree  fore- 
closing a  mortgage,  void  because  rendered  in 
vacation,  during  which  time  purchasers  at 
the  sale  and  their  grantees  had  sold  tim- 
ber, changed  fences,  and  in  all  respects  used 
the  property  as  their  own,  is  such  laches  as 
will  defeat  relief.  Jackson  v.  Becktold 
Printing  &  B.  Mfg.  Co.  20:  454,  112  S.  W. 
161,  86  Ark.  591. 

43.  The  right  to  redeem  property  from 
a  mortgage  is  barred  by  the  statute  which 
bars  the  right  to  foreclose  the  mortgage. 
Mahaffy  v.  Faris,  24:  840,  122  N.  W.  934. 
144  Iowa,  220. 

44.  Laches  will  bar  a  mortgagor  who 
has  placed  the  mortgagee  in  possession,  from 
redeeming  from  the  mortgage,  where  he  has 
delayed  to  ask  for  an  accounting  for  near- 
ly twenty  years,  until  the  land  has  in- 
creased nearly  three-fold  in  value,  and  the 
mortgagee  has  placed  extensive  improve- 
ments upon  it.  Mahaffy  v.  Faris,  24:  840, 
122  N.  W.  934,  144  Iowa,  220. 

45.  A  grantee  of  one  who  took  title  to 
real  estate  as  security  for  advances,  who 
assumes  the  payment  of  a  mortgage  against 
the  property,  and  makes  extensive  improve- 
ments thereon,  is  in  a  position  to  take  ad- 
vantage of  laches  on  the  part  of  the  mort- 
gagor in  taking  steps  to  redeem.  Mahaffy 
v.  Faris,  24:  840,  122  N.  W.  934,  144  Iowa, 
220.  (Annotated) 
Specific  performance. 

46.  The  rights  under  a  title  bond  must 
be  enforced  with  reasonable  promptness 
even  though  time  is  not  in  terms  made  of 
the  essence  of  the  contract, — especially 
where  there  is  a  great  increase  in  the  value 
of  the  property.  Campbell  v.  Bartlett,  25: 
639,   122  S.  W.  250,  122  Tenn.  208. 

47.  Although  a  woman  is  und-er  the  dis- 
ability of  coverture  when  rights  vest  in 
her  as  heir  to  a  title  bond,  and  she  con- 
tinues under  such  disability  to  the  time  of 
suit,  she  will  not  be  permitted  specifically  to 
enforce  such  bond,  if  the  money  was  due 
at  the  time  of  the  death  of  her  ancestor, 
and  she  delays  her  suit  for  nearly  fifty 
years,  until  the  property  has  increased 
greatlv  in  value.  Campbell  v.  Bartlett.  25: 
639,  122  S.  W.  250,  122  Tenn.  208. 

3.  Other  instances. 

(See  also  so/me   heading   in  Digest   L.R.A. 

1-10.) 

Effect  of  delay  in  presenting  check  to  bank, 
see  Banks,  97. 

Laches  of  stockholders  in  complaining  of 
conduct  of  receiver,  see  Corporations. 

Duty  of  court  to  dismiss  divorce  suit  be- 
cause of,  see  Divorce  and  Separation, 
63. 
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Presumption  from  lapse  of  time  of  permit 
for  erection  of  building,  see  Evidence, 
662. 

As  ground  for  refusing  injunction,  see  In- 
junction, 23. 

Effect  of  laches  on  right  to  compel  removal 
of  teleplione  poles  from  highway,  see 
Injunction,    38. 

Delay  in  rejecting  insurance  policy,  see 
Insurance,  480. 

Laches  in  seeking  relief  from  judgment,  see 
Judgment,  VII.  e. 

Estoppel  of  state  because  of  laches  to  at- 
tack franchise  of  village,  see  Munici- 
pal Corporations,  1. 

Release  of  suretv  by,  see  Principal  and 
Surety,  58-03. 

In  rescission  of  sale,  see  Sale,  214. 

In  seeking  to  recover  for  infringement  of 
trademark,  see  Trademark,  29. 

48.  Where  there  is  no  statute  of  limita- 
tions applicable  to  a  charge  on  personal 
property,  whether  by  way  of  a  vendor's  lien 
or  otherwise,  the  right  to  enforce  it,  with 
interest  thereon,  is  not  barred  by  lapse  of 
time.  Re  Stuclev,  3  B.  R.  C.  807,  [1906]  1 
Ch.  67.  Also  Reported  in  75  L.  J.  Ch.  N.  S. 
58,  54  Week.  Rep.  256,  93  L.  T.  N.  S.  718, 
22  Times  L.  R.  33. 

49.  The  general  rule  is  that  equity  will 
not  interpose  to  relieve  from  a  mistake 
where  there  is  inexcusable  delay  and  negli- 
gence in  asserting  a  right,  or  where  the 
granting  of  the  relief  would  operate  inequi- 
tably ;  but  laches  is  an  equitable  defense  and 
will  not  bar  a  recovery  from  mere  lapse  of 
time,  nor  where  there  is  a  reasonable  excuse 
for  nonaction  of  a  party  in  making  inquiry 
as  to  his  rights,  or  in  asserting  them. 
Osincup  V.  Henthorn,  46:  174,  130  Pac. 
652,  89  Kan.  58. 

50.  The  statutory  period  for  the  bring- 
ing of  an  action  is  not  controlling  as  to 
the  question  of  reasonable  time  within  which 
a  demand  for  money  payable  on  demand 
must  be  made,  where  the  parties  contem- 
plated a  delay  in  making  the  demand  to 
some  indefinite  time  in  the  future.  Re  Fal- 
lon, 32:  486,  124  N.  W.  994,  110  Minn.  213. 

51.  One  who  deposits  money  with  an- 
other to  be  returned  upon  demand  is  not 
chargeable  with  laches  by  reason  of  failure 
to  demand  repayment  of  the  money  before 
the  death  of  the  depositary,  which  occurred 
twenty-three  years  after  the  last  deposit, 
where  at  the  time  of  the  agreement  the 
parties  contemplated  an  indefinite  delay  in 
the  making  of  such  demand.  Re  Fallon, 
32:  486,  124  N.  W.  994,  110  Minn.  213. 

52.  Delaying  for  forty-five  days  to  re- 
claim property  sold  for  cash,  upon  failure 
of  the  vendee  to  make  the  required  pay- 
ment, will  prevent  rescission  of  the  sale 
and  a  recovery  of  the  property.  L.  C.  Smith 
&  Bros.  Typewriter  Co.  v.  Luebkeman,  36: 
396,   133   N.    W.   33,    147    Wis.   317. 

53.  Mere  delay  for  more  than  two  years 
before  making  claim  for  the  proceeds,  upon 
one  who  has  cashed  checks  payable  to  plain- 
tiff upon  the  indorsement  of  his  special 
agent  without  authority  to  make  the  in- 
dorsement, will  not  preclude  a  recovery 
Digest   1-52  L.R.A.(N.S.) 


where  defendant  has  in  no  wise  changed  his 
position  because  of  the  delay.  Blum  v 
Whipple,  13:  211,  80  N.  E.  501,  194  Mass. 
253. 

54.  That  the  principle  of  comity  was  not 
invoked  to  establish  the  right  of  a  child 
adopted  under  the  laws  of  one  state,  to  in- 
herit real  estate  in  another,  until  after  the 
death  of  the  adoptive  father,  and  after  his 
relatives  have  filed  a  bill  to  establish  their 
claim  to  the  property,  will  not  prevent  its 
application.  Finley  v.  Brown,  25:  1285,  123 
S.  W.  359,   122  Tenn.  316. 

55.  Where  a  parol  agreement  for  the 
adoption  of  a  child  is  made  when  the  child 
is  but  a  few  months  of  age,  and  is  never 
repudiated  by  the  person  agreeing  to  adopt, 
but,  on  the  contrary,  it  is  alleged  by  her 
repeatedly  that  tiie  cliild  had  been  taken 
for  adoption  as  her  child,  and  it  appears 
that  up  to  the  death  of  the  person  agreeing 
to  adopt,  she  always  treated  the  cliild  as 
her  child,  an  equitable  suit  for  the  enforce- 
ment of  such  contract,  instituted  within  a 
few  months  after  the  obligor's  death,  is  not 
barred  by  laches,  notwithstanding  the  adopt- 
ed child  may  be  thirty  years  of  age  at  the 
time  of  the  institution  of  the  suit.  Craw- 
ford V.  Wilson,  44:  773,  78  S.  E.  30,  139  Ga. 
654. 

56.  Mere  failure  for  fifteen  years  to  ap- 
ply for  a  legacy  will  not  bar  a  right  to  re- 
cover it,  where  claimant  had  no  knowledge 
of  his  rights  until  shortly  before  action 
brought,  the  interested  parties  are  all  living, 
no  evidence  has  been  lost,  there  is  no  uncer- 
tainty as  to  the  amount  due,  or  presump- 
tion of  payment,  and  the  one  who  has  re- 
ceived the  money  from  the  administrator 
has  given  a  refunding  bond.  Grandy  v. 
Kennedy,  4:  944,  52  S.  E.  635,  104  Va.  826. 

57.  A  transferee  of  stock  in  a  foreign 
corporation  organized  under  a  statute  per- 
mitting transfer  of  stock  on  its  books  by 
court  order  under  certain  circumstances  is 
guilty  of  laches  in  failing  to  notify  the  cor- 
poration for  more  than  twelve  years,  until 
tlie  court  has  ordered  a  transfer  to  another, 
although  his  contract  of  transfer  calls  for 
more  stock  than  is  actually  delivered  to 
him,  which  will  prevent  his  enforcing  his 
transfer  against  the  corporation,  notwith- 
standing his  certificate  provided  that  no 
transfer  would  be  made  without  production 
of  the  certificate.  Shaw  v.  Goebel  Brew. 
Co.  45:  1090,  202  Fed.  408,  120  C.  C.  A.  470. 

(Annotated) 

58.  Where,  in  an  action  brought  by  the 
plaintiff  against  the  devisees  of  his  former 
guardian,  and  the  heirs  and  devisees  of  the 
guardian's  bondsmen,  to  charge  them  with 
liability  because  of  the  failure  of  the  guard- 
ian to  redeem  certain  property  of  his 
ward  from  a  mortgage  foreclosure  sale,  it 
appears  that  the  action  was  brought  thirty- 
five  years  after  the  foreclosure,  and  twenty 
years  after  the  Avard  became  of  age,  the 
only  excuse  given  for  the  delay  being  that 
he  was  not  apprised  of  his  ownership  of  the 
mortgaged  land  or  his  rights  under  the 
guardianship  vmtil  shortly  before  suit, 
laches    is    affirmatively    shown,    and    a    de- 
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murrer  to  the  complaint  is  properly  sus- 
tained. Sweet  V.  Lowry,  47:  451,  142  N.  W. 
882,  123  Minn.  13.  (Annotated) 

59.  A  delay  of  six  years  by  a  foreign 
executor  to  petition  for  the  sale  of  real 
estate  to  pay  debts  is  not  unreasonable, 
within  the  rule  that  such  a  proceeding  can 
be  maintained  only  if  begun  within  a  rea- 
sonable time,  where  the  delay  is  occasioned 
by  the  pendency  of  litigation  carried  on  in 
good  faith  to  determine  the  validity  and 
amount  of  such  indebtedness.  Re  Jones,  25: 
1304,  103  Pac.  772,  80  Kan.  632. 

60.  The  fact  that  the  dower  estate  of 
the  widow  of  an  intestate  is  not  terminated 
is  sufficient  to  prevent  the  heirs  of  the  in- 
testate being  barred  by  laches  from  assert- 
ing that  the  estate  has  not  been  fully  ad- 
ministered, although  forty-seven  years  have 
intervened  since  the  death  of  the  intestate. 
McCranie  v.  Hutchinson,  45:  1073,  77  S.  E. 
1064,   139  Ga.   792. 

61.  Mere  delay  in  bringing  an  action  for 
personal  injuries  will  not,  independent  of 
the  statute  of  limitations,  bar  a  recovery, 
although  the  jury  may  consider  it  on  the 
general  question  of  injury.  Pigford  v.  Nor- 
folk-Southern R.  Co.  44:  865,  75  S.  E.  860, 
160  N.   C.   93. 

Apportionment  of  state  into  election 
districts. 

62.  The  courts  will  not  interfere  with  an 
unconstitutional  apportionment  of  the  state 
into  districts  for  the  election  of  legislators 
which  is  not  questioned  for  thirteen  years, 
and  the  annulment  of  which  would  throw 
the  government  into  chaos.  Adams  v.  Bos- 
worth,  10:  1184,  102  S.  W.  861,  126  Ky.  61. 

( Annotated ) 
Illegality  of  city  bonds. 

63.  Taxpayers  who  wait  for  thirty-four 
years  before  protesting  against  the  illegal- 
ity of  city  bonds  as  in  excess  of  the  consti- 
tutional debt  limit,  during  which  time  in- 
terest is  paid  and  new  bonds  issued  to  take 
up  the  old,  cannot  then  enjoin  their  pay- 
ment. Schnell  v.  Rock  Island,  14:  874,  83 
N.  E.  462,  232  111.  89. 

Use   of  school  money. 

64.  Taxpayers  of  a  school  district  who, 
for  a  long  series  of  years,  permit  the  school 
moneys  to  be  expended  in  sectarian  instruc- 
tion in  the  schools,  will  not  be  permitted 
to  maintain  a  suit  to  compel  reimburse- 
ment to  the  district  by  the  school  officers 
and  the  recipients,  of  the  money  so  expend- 
ed. Domer  v.  School  Dist.  No.  5,  19:  171, 
118  N.  W.  353,  137  Wis.  147.  (Annotated) 
Nnisance. 

Eflfect  on  right  to  enjoin  maintenance  of 
house  of  ill  fame,  see  Nuisances,  182, 
183. 

See  also  infra,  69. 

65.  Equity  will  not,  at  the  instance  of  a 
private  citizen,  enjoin  the  maintenance  of 
an  unlicensed  structure  on  the  seashore  as 
a  nuisance  after  it  has  been  permitted  to 
stand  for  ten  years.  Whitmore  v.  Brown, 
9:  868,  65  Atl.  516,   102  Me.  47. 

66.  Laches  will  defeat  a  bill  by  neigh- 
boring property  owners  to  enjoin  the  main- 
tenance of  a  collection  of  disorderly  houses, 
Digest  1-52  L.R.A.(N.S.) 


where  they  have  been  permitted  to  operate 
without  molestation  for  twenty-five  years. 
Weidner  v.  Friedman,  42:  1041,  151  S.  W.  56, 
126  Tenn.  677. 

67.  Mere  delay  by  a  property  owner  and 
his  precedessor  in  title  for  twelve  or  fifteen 
years  to  bring  a  suit  to  enjoin  the  mainte- 
nance of  hitching  posts  in  the  street  in 
front  of  the  property  in  such  a  manner  as 
to  constitute  a  nuisance  is  not  such  laches 
as  will  prevent  relief  if  the  posts  were  re- 
moved once  with  the  understanding  that 
they  would  not  be  replaced,  and  the  nui- 
sance attending  their  use  did  not  become 
offensive  until  a  short  time  before  the  ac- 
tion was  brought.  Smith  v.  Jefi'erson,  45: 
792,  142  N.  W.  220,  161  Iowa,  245. 
Operation   of   railroad   in   street. 

68.  One  wlio  delays  seeking  an  injunction 
against  the  operation  of  a  railroad  in  a 
public  street  for  a  period  of  seventeen  years, 
until  its  removal  would  seriously  affect 
public  interests,  will  be  denied  such  relief. 
Staton  V.  Atlantic  Coast  Line  R.  Co.  17: 
949,  61  S.  E.  455,  147  N.  C.  428. 

69.  A  delay  of  nineteen  years  in  seeking 
an  injunction  against  the  operation  of  a 
railroad  in  a  street  so  as  to  constitute  a 
nuisance  to  abutting  property  will  deprive 
complainant  of  the  right  to  that  relief,  al- 
though the  injury  of  which  complaint  is 
made  is  of  recent  origin, — especially  where 
the  stoppage  of  the  road  would  result  in  in- 
convenience to  the  public.  Galveston,  H. 
&  S.  A.  R.  Co.  V.  DeGroff,  21:  749,  118  S. 
W.  134,  102  Tex.  433. 

Conduits    beneath    sidevralk. 

70.  An  electric  ligliting  company  will  not 
be  required  to  remove  its  conduits  from 
beneath  a  sidewalk,  although  the  municipal 
regulations  as  to  laying  them  were  not  fully 
complied  with,  where  no  complaint  has  been 
made  by  either  the  municipality  or  the  abut- 
ting owners  for  more  than  six  years.  Alle- 
gheny County  Light  Co.  v.  Booth,  9:  404,  66 
Atl.  72,  216  Pa.  564. 

Injunction   against    sale    of    corporate 
assets. 

71.  Laches  will  prevent  a  dissenting 
stockholder  from  securing  a  temporary  in- 
junction against  a  sale  of  all  the  assets  of 
the  corporation,  if,  with  knowledge  of  a 
contract  to  do  so,  he  delays  action  until  the 
terms  of  the  agreement  have  been  substan- 
tially carried  out.  Beidenkopf  v.  Des 
Moines  L.  Ins.  Co.  46:  290,  142  N.  W.  434, 
160  Iowa,  629. 

Infringement    of   trademark. 

72.  A  suit  to  enjoin  future  infringe- 
ments of  a  trademark  cannot  be  barred  by 
laches.  Layton  Pure  Food  Co.  v.  Church 
&  Dwight  Co.  32:  274,  182  Fed.  35,  104  C. 
C.  A.  475. 

73.  To  a  suit  for  an  accounting  for  prof- 
its secured  by  an  infringement  of  a  trade- 
mark, the  general  rule  of  laches  applies, 
that  suits  will  be  stayed  under  ordinary 
circumstances  after,  and  will  not  be  stayed 
before,  the  time  fixed  by  the  analogous  stat- 
ute of  limitations  at  law,  but  that  if  un- 
usual conditions  or  extraordinary  circum- 
stances  make   it   inequitable   to   allow   the 
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prosecution  of  the  suit  after  a  briefer,  or 
to  forbid  its  maintenance  after  a  longer, 
period  than  that  fixed  by  the  statute,  the 
court  will  determine  the  extraordinary  case 
in  accordance  with  the  equities  which  con- 
dition it.  Layton  Pure  Food  Co.  v.  Church 
&  Dwight  Co."  32:  274,  182  Fed.  35,  104  C. 
C.   A.   475. 

74.  One  who  delays  for  nine  years  to 
bring  a  suit  for  infringement  of  a  trade- 
mark cannot  have  an  accounting  of  profits 
for  any  time  prior  to  the  commencement  of 
his  action.  Layton  Pure  Food  Co.  v. 
Church  &  Dwight  Co.  32:  274,  182  Fed. 
35,  104  C.  C.  A.  475. 
Contribution. 

75.  The  right  of  a  codebtor  to  enforce 
contribution  for  a  debt  paid  by  him,  though 
a  deed  of  trust,  upon  property  of  the  co- 
obligor  released  by  the  creditor,  may  be 
barred  by  laches.  Gooch  v.  Allen,  37:  930, 
73  S.  E.  56,  70  W.  Va.   38. 

Fraud. 

76.  Laches  will  not  bar  an  action  to  set 
aside  a  transfer  for  fraud  prior  to  the 
lapse  of  the  limitation  period,  if  complain- 
ant is  free  from  fault.  Fleming  v.  Warri- 
or Copper  Co.  51:  99,  136  Pac.  273,  15  Ariz.  1. 

77.  There  is  no  laches  on  the  part  of  a 
corporation  in  failing  to  take  steps  to  com- 
pel an  accounting  for  illegal  promoters' 
profits,  until  they  release  their  absolute 
control  of  its  affairs,  so  that  it  can  secure 
a  knowledge  of  the  facts.  Old  Dominion 
Copper  Min.  &  Smelting  Co.  v.  Bigelow,  40: 
314,  89  N.  E.  193,  203  Mass.  159. 

78.  Three  years'  delay  by  one  fraudulent- 
ly induced  to  purchase  stock  of  a  corpora- 
tion, in  taking  steps  to  rescind  his  contract, 
will  not  defeat  the  right  on  the  ground  of 
laches,  in  favor  of  creditors  having  notice  of 
his  claim.  Davis  v.  Louisville  Trust  Co. 
30:  loii,  181  Fed.  10,  104  C.  C.  A.  24. 

79.  One  defrauded  into  purchasing  stock 
of  a  corporation  cannot  be  charged  with 
laclies  which  will  preclude  his  rescinding 
his  contract  until  he  has  knowledge  of  the 
fraud,  or  knowledge  should  be  imputed  to 
him  because  of  suspicious  circumstances 
which  he  failed  to  pursue  after  receiving 
notice  of  them.  Davis  v.  Louisville  Trust 
Co.  30:  loii,  181  Fed.  10,  104  0.  C.  A.  24. 

c.  Bar  of  prior  or  other  claim,    or  of 
portion  of  claim  or  defense. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Keeping  released  mortgage  alive  to  give  con- 
tribution to  debtor  paying  against  co- 
debtor  though  contribution  barred  by 
limitation,  see  Contkibtjtion  and  In- 
demnity, 

80.  In  case  of  a  continuing  injury  re- 
sulting from  the  erection  of  a  boom  in  a 
stream,  causing  deposits  of  sand  which  less- 
en the  water  power  of  a  mill,  the  mill  own- 
er may  recover  damages  for  all  injuries 
accruing  within  the  statutory  period  be- 
fore the  bringing  of  his  action,  irrespective 
Digest   1-52  Ii.R.A.(N.S.) 


of  whether  or  not  the  sand  causing  the 
injury  was  all  deposited  within  the  statu- 
tory period.  Pickens  v.  Coal  River  Boom 
&  T.  Co.  24:  354,  65  S.  E.  865,  66  W.  Va. 
10. 

81.  A  surety  who,  by  the  payment  of  a 
judgment,  has  been  subrogated  to  the 
rights  and  remedies  of  the  original  cred- 
itor under  the  judgment,  may  enforce  the 
same  to  the  same  extent  and  within  the 
same  time  as  the  original  creditor  could 
have  enforced  it,  his  right  not  being  barred 
by  the  statute  of  limitations  applicable  to 
an  action  by  the  surety  against  the  prin- 
cipal debtor  for  money  paid.  Smith  v. 
Davis,  43:  614,  76  S.  E.  670,  71  W.  Va.  316. 

82.  The  holder  of  a  note  does  not  impair 
its  right  to  recover  the  amount  from  a  sure- 
ty by  failure  to  prosecute  it  against  the 
estate  of  a  deceased  cosurety  until  it  is 
barred  in  favor  of  such  estate  by  the  limi- 
tation period.  Hard  v.  Mingle,  42:  1131,  99 
N.  E.  542,  206  N.  Y.  179. 

83.  The  liability  of  a  surety  to  con- 
tribute towards  the  amount  paid  by  his  co- 
surety is  not  barred  by  the  running  in  hia 
favor  of  the  limitation  period  against  the 
claim  in  the  hands  of  the  payee,  if  the  co- 
surety subsequently  pays  the  claim  before 
it  is  barred  in  his  favor.  Hard  v.  Mingle, 
42:  1131,  99  N.  E.  542,  206  N.  Y.  179. 

(Annotated) 

84.  Where  execution  on  a  judgment  is  a 
matter  of  right  without  any  further  pro- 
ceeding before  the  court,  the  expiration  of 
the  limitation  period  for  the  enforcement 
of  the  judgment  by  action  will  not  bar  the 
right  to  issue  an  execution  thereon.  Brown 
V.  Bell,  23:  1096,  103  Pac.  380,  46  Colo.  163. 

( Annotated ) 

85.  A  joint  action  to  recover  possession 
of  real  estate  will  fail  if  the  statute  of 
limitations  has  run  against  any  one  of  the 
plaintiffs,  although  others  had  not  attained 
their  majority  until  within  the  limitation 
period.  Napier  v.  Little,  38:  91,  73  S.  E. 
3,   137   Ga.  242. 

Mortgage  or  trust  deed. 

Effect  of  debt  becoming  barred  by  limitation 
upon  rights  and  remedies  under  convey- 
ance absolute  on  its  face,  but  intended 
as  a  mortgage,  see  Equity,  134. 

Personal  judgment  against  mortgagor  where 
mortgage  is  barred,  see  Mortgage,  109. 

See  also  infra,  230. 

86.  That  a  personal  action  on  a  note  se- 
cured by  a  trust  deed  is  barred  by  the  stat- 
ute of  limitations  does  not  bar  the  contract 
remedy  of  sale  by  the  trustee  under  the 
terms  of  the  trust  deed,  since  such  proceed- 
ing is  not  an  action  within  the  statute  of 
limitations,  and  the  trust  deed  is  not  a  mere 
incident  of  the  note  in  such  sense  that  it  is 
released  or  extinguished  by  reason  of  the 
fact  that  the  statute  of  limitations  might  be 
successfully  pleaded  in  an  action  to  enforce 
the  collection  of  the  note.  Foot  v.  Burr, 
13:  1210,  92  Pac.  236,  41  Colo.  192. 

(Annotated) 

87.  A  deed  made  to  secure  a  debt  repre- 
sented by  a  promissory  note,  which  recites 
on  its  face  its  purpose,  and  that  it  is  in- 
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tended  to  operate  under  a  statute  providing 
a  method  for  the  sale  of  property  to  secure 
debts,  can  be  foreclosed,  notwithstanding 
the  statutory  ^ethod  provided,  as  an  equi- 
table mortgage,  within  twenty  years  from 
its  execution,  although  suit  on  the  note  has 
become  barred  by  the  statute  of  limitations. 
Purser  v.  Thompson,  22:  571,  64  S.  E.  75, 
132  Ga.  280.  (Annotated) 

88.  Where  the  statute  of  nonclaim  pro- 
vides that  claims  against  decedent's  estate 
which  are  not  presented  to  the  adminis- 
trator within  two  years  after  his  appoint- 
ment shall  be  forever  barred,  a  statute  pro- 
viding that  in  suits  to  foreclose  mortgages 
it  shall  be  a  sufficient  defense  that  they 
have  not  been  brought  within  the  period  of 
limitation  prescribed  by  law  for  a  suit  on 
the  debt  for  the  security  of  which  they  are 
given  will  bar  a  foreclosure  suit  upon  a 
mortgage  to  secure  a  note  when  the  two 
year  period  from  the  appointment  of  the 
administrator  upon  the  estate  of  the  mort- 
gagor has  run,  although  the  note  is  not  yet 
barred  by  the  regular  statute  applicable 
to  such  obligations.  Mueller  v.  Light,  31: 
Id 3,   123   S.   W.   646,  92   Ark.   522. 

(Annotated) 
Vendor's  lien. 
Demurrer  to  complaint  to  enforce  vendor's 

lien  where  debt  is  barred  by  limitations, 

see  Pleading,  618. 

89.  A  vendor's  lien  is  a  right  created 
by  law  as  an  incident  to  th?  debt,  and 
ceases  to  be  available  in  equity  when  the 
debt  is  not  enforceable  at  law.  Shaylor 
v.  Cloud,  39:  1 171,  57  So.  666,  63  Fla.  608. 

(Annotated) 

d.  By  and  against  whom  availahle. 

(See   also   same   heading   in  Digest  L.R.A. 
1-10.) 

Running  of,  against  mortgagee  in  possession, 
see  Mortgage,  30,  31. 

90.  A  tax-deed  holder  to  whom  the  tax- 
sale  certificate  was  assigned  by  one  who  had 
guaranteed  the  payment  of  a  note  secured  by 
a  mortgage  upon  the  premises  covered  by  the 
tax  deed  is  in  privity  with  the  guarantor, 
and  can  plead  the  statute  of  limitations 
against  the  guaranty  when  it  is  set  up  in 
a  foreclosure  action  instituted  by  a  person 
to  whom  the  guarantor  assigned  the  mort- 
gage. Cones  V.  Gibson,  16:  121,  94  Pac.  998, 
77  Kan.  425. 

91.  A  mere  request  by  defendant  not  to 
sue,  without  any  contract,  promise  to  pay,  or 
agreement  not  to  plead  the  statute  of  limi- 
tations, will  not  prevent  him  from  taking 
advantage  of  such  statute.  Brown  v.  At- 
lantic Coast  Line  R.  Co.  16:  645,  60  S.  E. 
985,  147  N.  C.  217.  (Annotated) 

92.  If  the  limitation  period  has  run 
since  one  ceased  to  be  a  member  of  a  board 
of  directors  of  a  corporation,  he  may  take 
advantage  of  it  in  a  suit  to  hold  him  liable 
for  losses  caused  through  his  misfeasance 
in  managing  the  affairs  of  the  company. 
Emerson  v.  Gaither,  8:  738,  64  Atl.  26,  103 
Md.  564. 

93.  The  amendment  of  a  complaint  so  as 
Digest   1-52  L.R.A.(N.S.) 


to  charge  defendant  individualh'  instead  of 
in  a  representative  capacity  does  not  bring 
in  a  new  party,  so  as  to  permit  him  to  take 
advantage  of  the  statute  of  limitations.  In 
case  the  limitation  period  had  run  before 
the  amendment  was  made.  Boyd  v.  United 
States  Mortg.  &  T.  Co.  9:  399,  79  N.  E.  999, 
187  N.  Y.  262. 

94.  That  one  causing  injury  to  another's 
property  by  a  nuisance  has  not  the  power  of 
eminent  domain  does  not  prevent  the  opera- 
tion in  his  favor  of  the  statute  of  limita- 
tions so  as  to  deprive  the  injured  property 
owner  of  the  right  to  damages  lor  con- 
tinuance of  the  nuisance.  Virginia  Hot 
Springs  Co.  v.  McCray,  10:  465,  56  S.  E. 
216,  106  Va.  461. 

95.  The  mere  persuasion  of  one  defraud- 
ed 'into  purchasing  corporate  stock  not  to 
bring  an  action  for  the  damages,  by  repre- 
senting to  him  that  the  stock  is  all  right, 
and  that  the  concern  is  to  be  reorganized 
and  new  capital  put  in,  and  a  promise  to 
see  that  the  purchaser  gets  his  money  back, 
will  not,  in  the  absence  of  fraud,  prevent 
the  one  who  effected  such  result  from  taking 
advantage  of  the  statute  of  limitations  when 
the  action  is  brought.  McKay  v.  McCarthy, 
34:  911,  123  N.  W.  755,  146  Iowa,  546. 

96.  That  the  statute  prevents  the  acquisi- 
tion, by  lapse  of  time,  of  an  exclusive  right 
in  a  public  street  against  a  municipality, 
does  not  prevent  the  running  of  the  statute 
of  limitations  against  actions  for  injuries 
to  abutting  property  by  the  operation  of  a 
railroad  therein.  Staton  v.  Atlantic  Coast 
Line  R.  Co.  17:  949,  61  S.  E.  455,  147  N.  C. 
428. 

97.  The  statute  of  limitations  runs 
against  a  right  of  action  in  favor  of  a 
trustee  against  a  stranger  for  the  protec- 
tion of  the  trust  estate  even  though  it  is 
of  a  charitable  nature.  Kingston  v.  Lehigh 
Vallev  Coal  Co.  49:  557,  88  Atl.  763,  241 
Pa.  469. 

Corporations. 

Repeal  of  statute  as  to,  see  Statutes,  330. 

Municipality. 

98.  The  statute  of  limitations  will  run 
against  the  right  of  a  municipal  corpora- 
tion to  recover  for  injury  to  a  bridge 
which  it  is  bound  to  maintain  and  keep  in 
repair  as  part  of  its  highway  system,  al- 
though it  is  held  in  trust  for  the  public. 
Chicago  v.  Dunham  Towing  &  Wrecking  Co. 
32:  245,  92  N.  E.  666,  246  111.  29. 

(Annotated) 
State   or  state   agency. 

99.  As  a  general  rule,  statutory  limita- 
tions do  not  run  against  the  state  when  it 
sues  in  its  sovereign  capacity,  unless  the 
statute  expressly  includes  the  state,  or  the 
legislative  intention  to  include  it  is  shown 
by  the  clearest  implication.  State  v.  Dixon, 
47:  905,  135  Pac.  568,  90  Kan.  594. 

100.  The  rule  that  the  statute  of  limita- 
tions does  not  run  against  a  state  applies 
in  favor  of  a  claim  for  care  and  treatment 
by  a  hospital  which  is  a  mere  agency  of  the 
state,  owned  and  controlled  by  it.  Eastern 
State  Hospital  v.  Winston,  3:  746,  5;i  S. 
E.  837,  105  Va.  151.  (Annotated) 
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101.  A  corporation  organized  to  hold 
property  in  trust  for  charitable  uses  can- 
not rely  on  the  rule  that  time  does  not 
run  against  the  state  in  actions  to  recover 
damages  for  waste  of  the  trust  estate. 
Kingston  v.  Lehigh  Vallev  Coal  Co.  49: 
557,  88  Atl.  763,  241  Pa.  469. 

c.  To  xvhat  claims  applicable. 

(See   also   same   heading    in   Digest   L.R.A. 
1-10.) 

See  also  infra,  149. 

102.  The  statute  of  limitations  does  not 
apply  to  a  proceeding  to  revoke  a  license  to 
practise  medicine,  under  a  statute  authoriz- 
ing such  revocation  for  dishonorable  con- 
duct, and  providing  tliat  conviction  of  any 
ofi'ense  involving  moral  turpitude  shall  con- 
stitute dishonorable  conduct,  since  the  stat- 
ute constitutes  merely  a  rule  of  evidence. 
State  Medical  Examining  Board  v.  Stewart, 
11:  557,  89  Pac.  475,  46  Wash.  79. 

(Annotated) 

103.  The  right  to  maintain  an  action  to 
remove  a  cloud  from  a  title  is  a  continu- 
ing oTie.  to  which  the  statute  of  limitations 
is  nut  applicable.  Cooper  v.  Rhea,  29:  930, 
107  Pac.  799,  82  Kan.  109.  (Annotated) 

104.  The  statute  of  limitations  as  to  per- 
sonal property,  though  stolen,  wiien  held  in 
good  faith  and  for  value,  openly  and  notori- 
ously, runs  in  favor  of  such  adverse  posses- 
sion so  as  to  bar  a  recovery  by  the  true 
owner  after  the  expiration  of  two  years. 
Shelby  v.  Shaner,  34:  621,  115  Pac.  785,  28 
Okla.  605.  (Annotated) 

105.  The  provision  of  Kan.  Code  Civ. 
Proc.  §  16,  requiring  actions  brought  by  the 
heirs  of  a  deceased  person  for  the  recovery 
of  real  property  descending  to  them,  but 
sold  by  an  administrator  of  the  estate  of 
the  decedent  upon  an  order  of  court  direct- 
ing such  sale,  to  be  commenced  within  five 
years  after  the  date  of  the  recording  of 
the  deed  made  in  pursuance  of  the  sale, — 
applies  to  sales  which  are  void  for  want  of 
notice  to  the  heirs  of  the  proceedings  upon 
which  the  deed  is  based.  O'Keefe  v.  Beh- 
rens,  8:  354,  85  Pac.  555,  73  Kan.  469. 

(Annotated) 

106.  The  statute  of  limitations  applies  to 
a  cause  of  action  by  an  infant  against  his 
guardian  ad  litem  for  profits  that  went  into 
his  hands  by  a  purchase  of  the  infant's  real- 
ty in  which  he  was  interested,  as  a  construc- 
tive trust  as  to  such  profits  arose  in  favor  of 
the  infant  as  to  which  the  statute  of  limi- 
tations is  applicable.  Plant  v.  Humphries, 
26:  558,  66  S.  E.  94,  66  W.  Va.  88. 

107.  The  provision  of  Minn.  Gon.  Stat. 
1894,  §  2369,  that  no  action  for  damages 
occasioned  by  a  milldam  shall  be  sustained 
unless  brought  within  two  years,  applies  to 
any  dam  used  for  mill  purposes,  although 
the  right  to  erect  and  maintain  it  has  not 
been  acquired  by  the  exercise  of  the  right 
of  eminent  domain.  Priebe  v.  Ames,  17: 
206,  110  N.  W.  829,  104  JNIinn.  419. 

( Annotated ) 
Digest  1-52  L,.R.A.(N.S.) 


//.  When  statute  runs. 

a.  In  general. 

(See   also   same   heading    in    Digest   L.R.A. 
1-10.) 

Conflict    of    laws    as    to,    see    Conflict   of 
Laws,  138-157. 

108.  A  statute  of  limitations  period  must, 
so  far  as  it  affects  rights  of  action  in  ex- 
istence when  enacted,  be  held,  in  the  ab- 
sence of  a  contrary  provision,  to  begin 
when  the  cause  of  action  is  first  subjected 
to  its  operation.  Re  Mosher,  24:  530,  102 
Pac.  705,  24  Okla.  61. 

109.  A  cause  of  action  does  not  accrue 
until  the  party  owning  it  is  entitled  to  be- 
gin and  prosecute  an  action  thereon.  Re 
Hanlin,  17:  1189,  113  N.  W.  411,  133  Wis. 
140. 

110.  Where  a  petition  is  filed  and  a  sum- 
mons on  which  the  amount  sued  for  is  not 
indorsed  is  issued  and  served,  and  subse- 
quently, upon  the  confession  of  a  motion 
alleging  the  invalidity  of  the  summons  and 
the  service,  the  same  is  set  aside,  and  an- 
other summons  is  not  issued  and  served  un- 
til about  five  months  thereafter,  the  action 
is  not  begun  until  the  date  of  the  latter 
summons.  Francis  v.  Brock,  45:  756,  131 
Pac.    1179,   89   Kan.   463.  (Annotated) 

111.  The  words  "when  a,  cause  of  action 
has  arisen"  in  a  foreign  state,  as  used  in 
the  Kansas  statute  of  limitations  (Code 
Civ.  Proc.  §  22,  Gen.  Stat.  1901,  §  4450), 
mean,  when  the  cause  of  action  has  accrued 
in  a  foreign  state,  or,  in  other  words,  when 
the  plaintiff  has  a  right  to  sue  the  defend- 
ant in  the  courts  of  such  foreign  state;  and 
they  have  no  reference  to  the  origin  of  the 
transaction  out  of  which  the  cause  of  action 
arose.  Bruner  v.  Martin,  14:  775,  93  Pac. 
165,  76  Kan.  862.  (Annotated) 

112.  The  statute  of  limitations.  Wis.  Stat. 
1898,  §  3860,  providing  that  if  the  claim  of 
any  person  against  the  estate  of  another 
shall  accrue  or  become  absolute  after  the 
time  limited  for  creditors  to  present  their 
claims,  then  such  claim  may  be  presented 
to  the  county  court  and  proved  at  any  time 
within  one  year  after  it  accrues,  bears  on 
a  right  from  the  time  there  is  a  cause  of 
action  to  enforce  it.  Re  Hanlin,  17:  1189, 
113  N.  W.  411,  133  Wis.  140. 

113.  The  rule  that,  whenever  a  person  is 
prevented  from  exercising  his  legal  remedy 
bj"^  some  paramount  authority,  the  time  for 
which  he  is  thus  prevented  must  not  be 
counted  against  him  in  determining  whether 
the  statute  of  limitations  has  barred  his 
right,  applies  only  when  such  paramount 
authority  is  invoked  and  the  restraint  in- 
duced by  the  debtor.  Lagerman  v.  Casserly, 
23:  673,  120  N.  W.  1086,  107  Minn.  491. 

114.  In  the  absence  of  fraudulent  conceal- 
ment, the  statute  of  limitations  begins  to 
run  against  a  claim  upon  an  attorney  for 
money  collected  by  him,  from  the  time  the 
money  should  have  been  paid  over,  which 
is   within  a   reasonable   time   after   the   col- 
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lection,  under  the  circumstances  of  the  case. 
Goodyear  Metallic  Rubber  Shoe  Co.  v.  Car- 
penter,  17:  667,  69  Atl.   160,  81   Vt.   39. 

(Annotated) 

115.  The  mere  lapse  of  two  months  after 
the  collection  of  money  by  an  attorney  for 
his  client  is  not  sufficient  to  establish  the 
passing  of  a  reasonable  time  for  its  payment 
over,  so  as  to  set  in  motion  the  statute  of 
limitations,  without  anything  to  show  his 
state  of  health,  business,  absence  from  home, 
or  other  facts  bearing  upon  the  question. 
Goodyear  Metallic  Rubber  Shoe  Co.  v.  Car- 
penter, 17:  667,  69  Atl.  160,  81  Vt.  39. 

116.  A  surety's  right  of  action  for  con- 
tribution against  a  cosurety  accrues  at  the 
time  he  pays  the  debt  of  the  principal;  and 
•the  statute  of  limitations  does  not  begin 
to  run  against  his  cause  of  action  until 
he  has  paid  the  debt.  Mentzer  v.  Burlin- 
game,  18:  585,  97  Pac.  371,  78  Kan.  219. 

(Annotated) 

117.  The  statute  of  limitations  does  not 
begin  to  run  in  favor  of  a  county  against 
the  right  of  a  surety  on  a  bail  bond,  who 
has  been  compelled  to  pay  the  amount  there- 
of under  an  erroneous  judgment  against 
him,  to  compel  a  return  of  the  sum  so 
paid,  until  the  judgment  is  reversed  on  ap- 
peal. Green  v.  Spokane  County,  25:  31, 
104  Pac.  510,  55  Wash.  308.        (Annotated) 

118.  The  statute  of  limitations  does  not 
begin  to  run  against  a  right  to  recover  us- 
ury, in  case  of  a  series  of  usurious  trans- 
actions, until  they  are  closed.  Slover  v. 
Union  Bank,  i:  528,  89  S.  W.  399,  115  Tenn. 
347. 

119.  Under  the  provision  in  the  Federal 
statutes  for  recovery  of  a  penalty  against 
a  national  bank  to  whicli  usury  is  paid  if 
the  action  is  brought  within  two  years  from 
the  time  the  usurious  transaction  occurs,  the 
limitation  period  begins  to  run  from  the 
time  money  is  applied  with  the  knowledge 
and  consent  of  the  borrower,  in  satisfaction 
of  usurious  interest;  and  it  is  not  necessary 
that  the  payments  should  have  been  suffi- 
cient to  satisfy  the  original  loan,  with  legal 
interest.  McCarthy  v.  First  Nat.  Bank, 
23:  335,  121  N.  W.  853,  23  S.  D.  269. 

120.  The  statute  of  limitations  begins  to 
run  against  a  right  of  action  to  recover 
money  paid  a  second  time  on  an  account, 
through  mistake,  from  the  time  the  mistake 
should,  in  the  exercise  of  reasonable  dili- 
gence, have  been  discovered,  under  a  statute 
providing  that  actions  for  redress  on  the 
ground  of  mistake  shall  not  be  deemed  to 
accrue  until  the  mistake  is  discovered.  West 
V.  Fry,  11:  1191,  112  N.  W.  184,  134  Iowa, 
675.  (Annotated) 

h.  Contracts;  mortgages. 

(See  also   same   heading   in  Digest   L.R.A. 
1-10.) 

Action  on  municipal  warrants,  see  infra,  II. 
h. 

121.  A  single  transaction  on  an  account 
which  has  been  dormant  less  than  the  statu- 
Digest   1-52  L.R.A.(N.S.) 


tory  period,  consisting  of  the  debit  of  a 
small  item  and  the  credit  of  the  amount  nee- 
essarj-  to  cancel  it  a  short  time  afterwards, 
is  sulficient  to  bring  the  account  within  the 
operation  of  a  statute  providing  that  the 
cause  of  action  in  mutual  accounts  shall 
be  deemed  to  accrue  at  the  time  of  the  last 
item  proved  in  such  account.  Rogers  v. 
Davis,  19:  126,  69  Atl.  618,  103  Me.  405. 

(Annotated) 

122.  The  statute  of  limitations  does  not 
begin  to  run  against  a  right  of  action  upon 
a  promise  to  pay  a  debt  when  able,  until 
ability  to  pay  exists.  Van  Buskirk  v. 
Kuhns,  44:  710,  129  Pac.  587,  164  Cal.  472. 

123.  The  statute  of  limitations  begins  to 
run  upon  a  promise  to  pay  at  the  promisor's 
"earliest  possible  convenience,"  from  the 
time  when  the  promisor  has  the  means  of 
payment.  Cuddihy  v.  Costigan,  1  B.  R.  C. 
110,  Newfoundland  Rep.  (1897-1903)  p.  567. 

(Annotated) 

124.  An  action  for  breach  of  contract  to 
pay,  as  part  of  the  consideration  for  trans- 
fer of  real  estate,  notes  of  the  vendor  to  a 
stranger,  secured  upon  the  property,  does 
not  accrue  until  the  vendor  is  required  to 
pay  them.  Enos  v.  Anderson,  15:  1087,  93 
Pac.  475,  40  Colo.  395. 

125.  A  right  of  action  on  an  agreement 
by  the  seller  of  bonds,  that,  should  the  pur- 
chaser desire  to  withdraw,  she  might  at 
any  time  return  the  bonds  and  receive  her 
money  with  6  per  cent  per  annum,  accrues 
at  the  date  of  the  contract,  and  not  at  the 
time  when  a  demand  for  the  return  of  the 
money  is  made.  Brooks  v.  Trustee  Co. 
50:  594,  136  Pac.  1152,  76  Wash.  589. 

126.  The  use,  by  a  police  officer  who  is  be- 
ing sued  for  alleged  misfeasance  in  office, 
of  all  lawful  means  to  defend  the  suit,  in- 
cluding continuances  and  appeal,  does  not 
amount  to  a  hindrance  or  obstruction  on 
the  part  of  his  sureties,  so  as  to  bring  the 
right  of  action  against  them  within  the 
provisions  of  a  statute  that,  if  the  surety 
shall  obstruct  or  hinder  his  being  sued,  the 
time  of  the  obstruction  shall  not  be  com- 
puted as  part  of  the  time  limited  for 
bringing  suit.  McGovern  v.  Rectanus,  14: 
380,  105  S.  W.  965,  139  Ky.  365. 

127.  Where  action  can  be  brought  against 
the  sureties  on  the  bond  of  a  police  officer 
for  his  misfeasance  in  office  at  the  same 
time  it  is  brought  against  him,  the  statute 
of  limitations  begins  to  run  in  their  favor 
from  the  time  the  cause  of  action  against 
him  accrues.  McGovern  v.  Rectanus,  14: 
380,  105  S.  W.  965,  139  Ky.  365. 

128.  Under  a  contract  to  furnish  one  care 
during  life  for  a  certain  sum  per  month  and 
a  specified  sum  to  be  paid  at  death,  the 
contractor  is  not  bound  upon  the  promisor's 
leaving  her  care  after  tlie  contract  has  been 
partially  performed,  under  such  circum- 
stances as  to  amount  to  a  breach  of  the 
contract,  to  sue  for  the  whole  amount  at 
once,  but  she  may  wait  until  the  death  of 
the  promisor,  so  that  the  statute  of  limita- 
tions will  not  begin  to  run  until  that  time. 
Ga  Nun  v.  Palmer,  36:  922,  96  N.  E.  99.  202 
N.  Y.  483.  (Annotated) 
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Negotiable   instmments. 

129.  The  statute  of  limitations  does  not 
begin  to  run  upon  a  certificate  of  deposit 
issued  by  a  banlv,  whicii  is  payable  on  its 
return  six  months  after  date,  until  it  is 
presented  for  payment.  Re  Gardner,  29: 
685,  77  Atl.  509,  228  Pa.  282.        (Annotated) 

130.  The  statute  of  limitations  begins  to 
run  upon  a  certificate  of  deposit  payable 
on  return,  properly  indorsed,  six  months 
after  date,  at  the  expiration  of  the  six 
months'  period,  although  it  is  not  indorsed 
or  returned  at  that  time.  Thompson  v. 
Farmers'  State  Bank,  44:  550,  140  N.  W. 
877,  159  Iowa,  662. 

131.  Prescription  on  a  demand  note  runs 
from  date  of  note,  and  not  from  demand. 
Darbv  v.  Darby,  14:  1208,  45  So.  747,  120 
La.  847. 

Insurance. 

When  contractual  limitation  begins  to  run, 
see  Insukance,  VI.  h,  3. 

132.  A  statutory  provision  for  an  extend- 
ed time  for  bringing  a  second  action  in  case 
of  failure  of  a  first  one  does  not  apply  to 
a  limitation  period  on  fire  insurance  policies 
in  a  statute  subsequently  enacted.  Dah- 
rooge  V.  Rochester  German  Ins.  Co.  48:  906, 
143  N.  W.  608,  177  Mich.  442. 

]  33.  A  right  of  action  to  compel  issuance 
of  a  paid-up  insurance  policy  under  a  con- 
tract providing  that,  upon  default,  a  paid- 
up  policy  for  a  proportionate  amount  of 
the  face  of  the  policy  will  be  issued  upon 
return  of  the  policy,  duly  receipted,  within 
six  months  after  the  default,  arises  upon 
the  expiration  of  the  six  months'  period, 
and  will  be  barred  by  the  running  of  the 
limitation  period  after  that  time.  Collman 
V.  Equitable  L.  Assur.  Soc.  8:  1019,  110  N. 
W.  444,  133  Iowa,  177. 

134.  The  statute  of  limitations  begins  to 
run  against  liability  for  wrongfully  assign- 
ing a  policy  of  insurance  which  was  at- 
tempted to  be  canceled  by  a  separate  paper 
under  the  claim  that  it  was  lost,  in  which 
assured  undertook  to  surrender  the  policy  if 
found,  at  the  time  of  the  assignment,  and 
not  at  the  time  judgment  is  recovered  there- 
on by  the  assignee  against  the  insurer. 
Aachen  &  M.  F.  Ins.  Co.  v.  Morton,  15:  156, 
156  Fed.  654,  84  C.  C.  A.  366. 

( Annotated ) 
Mortgage. 

Retrospective  statute  as  to,  see  Statutes, 
322. 

135.  The  right  to  enforce  a  trust  deed 
given  to  secure  a  promissory  note,  by  notice 
and  sale,  according  to  its  terms,  is  not  af- 
fected by  the  statute  of  limitations.  Holm- 
quist  V.  Gilbert,  14:  479,  92  Pac.  232,  41 
Colo.   113. 

136.  A  provision  in  a  mortgage  securing  a 
note  payable  a  certain  time  after  date,  that, 
upon  default  in  payment  of  interest,  the 
mortgagee  may  sell  the  land  at  public  auc- 
tion on  the  premises  after  publication  of 
notice  for  tliree  weeks,  and  retain  out  of 
the  proceeds  a  sum  sufficient  to  pay  note 
and  interest,  does  not  render  the  entire  sum 
due  upon  exercise  of  the  power  of  sale,  so 
that  the  statute  of  limitations  will  begin 
Dieest  1-52  I<.R.A.(N.S.) 


to  run  at  that  time.     Hall  v.  Jameson,  la: 
1190,  91  Pac.  518,  151  Cal.  606. 

(Annotated) 

137.  The  election  of  the  beneficiary  in  a 
deed  of  trust  securing  promissory  notes  to 
declare  a  forfeiture,  in  accordance  with  the 
terms  of  the  contract,  for  default  in  pay- 
ment of  interest,  will  cause  the  statute  of 
limitations  to  run  against  an  action  to  en- 
force the  amount  of  the  notes  from  the  date 
of  the  default,  rather  than  from  that  of 
the  election.  Lovell  v.  Goss,  22:  mo,  101 
Pac.  72,  45  Colo.  304. 

138.  A  provision  in  a  bond  that  if  any 
instalment  of  interest  shall  remain  unpaid 
for  ninety  days  after  demand,  the  princi- 
pal shall  at  once  become  due  and  payable, 
has  the  effect  to  set  the  statute  of  limita- 
tions running  against  the  right  to  enforce 
the  security  from  the  time  when  a  demand 
for  the  payment  of  interest  due  was  re- 
fused, notwithstanding  no  request  has  been 
made  by  the  bondholders  for  the  foreclosure 
of  the  deed  of  trust,  which  contains  a  pro- 
vision that,  should  a  default  continue  for 
three  months,  the  trustee,  upon  being  re- 
quested to  do  so  by  a  majority  of  the  bond- 
holders, shall  proceed  to  sell.  Central 
Trust  Co.  V.  Meridian  Light  &  R.  Co. 
51:  151,  63  So.  575,  64  So.  216,  —  Miss.  — . 

(Annotated) 
Necessity  of  demand. 

139.  The  statute  of  limitations  begins  to 
run  against  a  debt  payable  on  demand  imme- 
diately, and  a  demand  is  not  necessary  to 
secure  that  result.  Sturdivant  v.  Reece, 
11:  825,  103  S.  W.  732,  83  Ark.  278. 

140.  The  statute  of  limitations  as  to  a 
sum  of  money  deposited  with  a  relative  for 
an  indefinite  time,  and  payable  only  upon 
actual  demand  therefor,  does  not  begin  to 
run  until  an  actual  demand  for  the  payment 
is  made.  Re  Fallon,  32:  486,  124  N.  W.  994, 
110  Minn.  213.  (Annotated) 

141.  The  statute  of  limitations  does  not 
begin  to  run  upon  an  unpaid  stock  subscrip- 
tion until  demand  is  made  for  payment, 
where,  by  the  terms  of  the  contract,  it  is 
not  payable  until  called  for.  Cook  v.  Car- 
penter,  1:900,  61   Atl.  799,  212  Pa.   165. 

(Annotated) 

142.  Demand  for  unpaid  stock  subscrip- 
tions need  not  be  made  within  six  years  to 
prevent  the  right  to  make  the  demand  from 
being  barred  by  the  statute  of  limitations, 
under  a  contract  of  subscription  to  the 
stock  of  a  corporation  which  is  payable  from 
time  to  time,  as  called  for.  Cook  v.  Carpen- 
ter, 1:  900,  61  Atl.  799,  212  Pa.  165. 

143.  There  is  no  obligation  to  demand 
payment  of  a  demand  certificate  of  deposit 
issued  by  a  bank,  within  the  period  of  the 
statute  of  limitations.  Elliott  v.  Capital 
City  State  Bank,  i:  1130,  103  N.  W.  777,  128 
Iowa,  275. 

144.  A  demand  certificate  of  deposit  is- 
sued by  a  bank  is  not  a  demand  promissory 
note,  within  the  rule  that  the  statute  of 
limitations  begins  to  run  upon  it  as  soon 
as  issued.  Elliott  v.  Capital  City  State 
Bank,  i:  1130,  103  N.  W.  777,  128  Iowa,  275. 
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145.  Demand  for  payment  of  the  amount 
due  under  a  demand  certificate  of  deposit 
issued  by  a  bank  is  necessary  to  set  in 
motion  tiie  statute  of  limitations, — at  least 
where,  by  its  terms,  it  is  payable  on  its 
return  properlv  indorsed.  Elliott  v.  Capi- 
tal City  State  Bank,  i:  1130,  103  N.  W.  777, 
128  Iowa,  275.  ( Annotated ) 

146.  A  statutory  provision  that  cause  of 
action  for  a  balance  due  upon  a  mutual  and 
open  account  current  shall  be  deemed  to 
have  accrued  at  the  time  of  the  last  item 
proved  in  the  account  does  not  apply  to  a 
general  bank-deposit  account,  since  demand 
for  repayment  is  necessary  to  put  the  bank 
in  default  in  such  cases.  Koeizer  v.  First 
Nat.  Bank,  2:  571,  104  N.  W.  838,  125  Wis. 
595. 

147.  A  demand,  or  some  act  on  the  part 
of  the  bank  dispensing  with  it,  is  necessary 
to  set  in  motion  the  statute  of  limitations 
against  a  right  to  recover  a  general  de- 
posit. Koeizer  v.  First  Nat.  Bank,  2:  571, 
104   N.   W.   838,    125   Wis.   595. 

(Annotated) 

148.  The  statute  of  limitations  does  not 
run  against  liability  on  an  open  bank  ac- 
count before  demand  of  payment  by  the 
depositor,  or  refusal  to  pay  on  his  order. 
Missouri  P.  R.  Co.  v.  Continental  Nat.  Bank, 
17:  994,  111  S.  W,  574,  212  Mo.  505. 

c.  Corporations;     officers     and     stock- 
holders. 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 

See  also  supra,  141,  142. 

149.  The  statute  of  limitations  will  apply 
to  a  suit  in  equity  by  a  creditor  of  a  corpo- 
ration which  ceases  to  do  business  against 
one  who  absorbs  its  assets  and  assumes  to 
continue  the  business,  to  apply  such  assets 
to  his  claim;  but  it  will  not  begin  to  run 
until  judgment  is  obtained  against  the  cor- 
poration, and  its  insolvency  is  disclosed. 
VVilliams  v.  Commercial  Nat.  Bank,  11:  857, 
90  Pac.  1012,  49  Or.  492. 

150.  The  statute  of  limitations  does  not 
run  against  a  suit  by  minority  stockholders 
of  a  bridge  company  to  compel  the  making 
good  of  a  judgment  against  the  company 
in  favor  of  one  of  several  railroad  compa- 
nies, parties  to  a  contract  for  the  use  of  the 
bridge,  for  its  share  of  tolls  charged  for 
the  use  of  the  bridge,  by  another  company 
which,  while  controlling  the  bridge  com- 
pany through  its  own  officers,  entered  into 
a  secret  agreement  with  certain  patrons  of 
the  bridge  to  accumulate  a  fund  by  means 
of  excessive  tolls  and  divide  it  among  the 
parties  to  the  agreement,  until  the  judg- 
ment is  recovered  against  the  bridge  com- 
pany. Dodd  v.  Pittsburg,  C.  C.  &  St.  L.  R. 
Co.  16:  898,  106  S.  W.  787,  127  Ky.  762. 

151.  The  right  to  enforce  a  stockholder's 
liability  to  secure  payment  of  bonds  issued 
by  a  corporation  upon  its  becoming  insol- 
vent accrues  at  the  time  of  insolvency,  and 
not  at  the  maturity  of  the  bonds.  Rams- 
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den  V.  Knowles,  10:  897,  151  Fed.  721.  81  C. 
C.  A.  105.  (Annotated) 

152.  Under  a  statute  authorizing  the  ap- 
pointment of  a  receiver  of  an  insolvent  cor- 
poration to  enforce  the  personal  liability  of 
stockholders  for  the  benefit  of  corporate 
creditors,  whenever  an  execution  on  a  judg- 
ment against  a  corporation  shall  be  returned 
nulla  buna,  in  the  absence  of  special  circum- 
stances demonstrating  insolvency  in  some 
other  manner,  the  statute  of  limitations 
does  not  begin  to  run  against  a  creditor 
who  wishes  to  invoke  that  remedy,  until  the 
rendition  of  a  judgment  and  the  issuance 
and  return  of  an  execution,  provided  he 
shows  reasonable  diligence  in  causing  these 
steps  to  be  taken.  Henley  v.  Myers,  17:  779, 
93  Pac.  168,  76  Kan.  723. 

153.  1  he  statute  of  limitations  begins  to 
run  against  the  statutory  liability  of  stock- 
holders for  debts  of  the  corporation  when  the 
creditors'  remedies  against  the  corporation, 
and  its  assets  have  been  exhausted.  Flynn 
v,  American  Banking  &  T.  Co.  19:  428,  69 
Atl.  771,  104  Me.  141. 

Directors. 

154.  The  statute  of  limitations  does  not 
begin  to  run  against  the  liability  of  a  bank 
director  for  losses  caused  by  the  making  of 
illegal  loans,  until  the  losses  actually  oc- 
cur. Emerson  v.  Gaither,  8:  738,  64  Atl. 
26,    103   Md.    564. 

d.  Trusts;   bailment. 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 

Laches,  see  supra,  38-40. 
When  action  is  barred,  see  infra,  III.  d. 
As  to  adverse  possession  against  infant  trus- 
tees, see  Adverse  Possession,  12. 

155.  That  a  son  borrows  money  from  his 
father  does  not  make  him  a  trustee,  hold- 
ing the  money  for  his  father,  so  as  to  pre- 
vent the  running  of  the  statute  of  limita- 
tions. Sturdivant  v.  Reece.  11:  825,  103  S. 
W.  732,  83  Ark.  278. 

156.  An  agreement  by  an  executor  to  hold 
a  legacy  and  pay  it  to  the  legatee  in  month- 
ly instalments  raises  an  express  trust, 
against  which  the  statute  of  limitations  will 
not  run  until  there  is  a  clear  disavowal  of 
it,  notwithstanding  the  executor's  final  ac- 
count is  approved,  and  he  is  discharged  by 
the  court  and  turns  over  to  the  residuary 
legatee  a  portion  of  the  legacy  held  in  trust, 
under  the  mistaken  belief  that  the  legacy 
to  which  his  promise  related  is  less  than  it 
in  fact  is,  and  that  he  has  fully  performed 
his  agreement.  Glennon  v.  Harris,  9:  214, 
42  So.  1003,  149  Ala.  236.  (Annotated) 

157.  Any  trust  which  may  exist  in  the 
owner  of  the  fee  in  favor  of  the  remainder- 
man, where  the  holder  under  bond  for  title 
devises  the  land  to  one  for  life  with  remain- 
der in  trust  for  charity,  and  which  is  con- 
ferred upon  the  executor  upon  his  securing 
from  the  obligor  in  the  bond  a  deed  in  fee 
as  sole  heir  of  the  testator,  is  constructive, 
so  that  repudiation  of  it  will  set  in  motion 
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the  statute  of  limitations.     Com.  v.  Clark, 
9:  750,  83  S.  W.  100,  119  Ky.  85. 

158.  An  executor  to  whom  is  devised  a  life 
estate,  with  remainder  over  in  trust  for 
charity,  in  land  held  by  testator  under  bond 
for  title,  by  securing  a  conveyance  to  himself 
of  the  property  in  fee  simple  as  sole  heir  of 
testator,  placing  the  deed  on  record  and 
holding  adversely  to  the  remainderman,  re- 
pudiates the  trust  so  as  to  set  in  motion 
the  statute  of  limitations.  Com.  v.  Clark, 
9:  750,  83  S.  W.  100,  119  Ky.  85. 

159.  The  statute  of  limitations  does  not 
begin  to  run  against  liability  of  trustees 
of  a  savings  bank  for  money  lost  through 
loans  made  by  them  in  contravention  of 
statute  and  the  rules  of  the  institution, 
until  the  facts  are  learned  by  the  institu- 
tion. Greenfield  Sav.  Bank  v.  Abercrombie, 
39:  173,  97   N.   E.  897,  211   Mass.  252. 

160.  The  six  years'  limitation  prescribed 
by  Minn.  Laws,  1905,  §  4076,  for  actions  to 
enforce  a  trust  does  not  begin  to  run  against 
a  suit  by  a  monastic  brotherhood  to  enforce 
its  equitable  ownership  under  the  constitu- 
tion of  the  order  in  the  gains  and  acquisi- 
tion of  a  member  until  the  latter's  death, 
where  tliere  is  no  repudiation  of  the  trust 
during  his  lifetime.  Order  of  St.  Benedict 
V.  Steinhauser,  52:  459,  34  Sup.  Ct.  Rep. 
932,  234  U.  S.  640,  58  L.  ed.  1512. 

161.  The  constructive  notice  imparted  to 
a  wife  by  the  recording  of  a  deed  of  prop- 
erty purchased  by  her  husband  as  her  agent 
and  with  her  money,  but  the  title  to  which 
was  taken  in  his  name  without  her  knowl- 
edge or  consent,  will  not  start  the  statute 
of  limitations  running  against  the  wife,  so 
as  to  bar  an  action  brought  by  her  after  his 
death  against  his  heirs  to  establish  a  result- 
ing trust  in  her  favor  in  the  property. 
Hinze  v.  Hinze,  12:  493,  90  Pac.  762,  76  Kan. 
169.  (Annotated) 

e.  Fraud;         concealment;         mistake; 
change  of  name. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

When  action  is  barred,  see  infra,  III.  e. 

When  limitation  begins  to  run  against  cred- 
itors' suit,  see  Creditors'  Bill,  1 1. 

Effect  of  statutes  prescribing  limitation 
period  for  contract  secured  by  fraud 
upon  incontestability  clause  in  insur- 
ance policy,  see  Insurance,  369. 

Sufficiency  of  allegations  as  to,  see  Plead- 
ing, 551. 

See  also   infra,  183,  241. 

162.  To  prevent  the  barring  of  an  action 
by  the  statute  of  limitations  on  account  of 
fraud,  it  must  appear  that  the  fraud  not 
only  was  not  discovered,  but  could  not  have 
been  discovered  with  reasonable  diligence, 
until  within  the  statutory  period  before  the 
action  was  begun.  Price  v.  Mutual  Re- 
serve L.  Ins.  Co.  4:  870,  62  Atl.  1040,  102 
Md.  683. 

163.  When  the  statute  of  limitations  is 
applicable  to  a  cause  of  action  arising  out 
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of  fraud,  it  begins  to  run  from  the  perpe- 
tration of  the  fraud,  where  there  has  been 
no  fraudulent  concealment  of  the  cause  of 
action.  Plant  v.  Humphries,  26:  558,  66  S. 
E.  94,  66  W.  Va.  88. 

164.  Ignorance  of  the  existence  of  a 
cause  of  action  in  one's  favor,  tliough  pro- 
duced by  the  fraud  of  liis  adversary,  does 
not  delay  the  statute  of  limitations,  unless, 
according  to  the  law  prior  to  the  Code  of 
Limitations,  the  cause  of  action  would  be 
for  relief  on  the  ground  of  fraud  under 
subdivision  7,  §  4222,  Wisconsin  Stat.  1911. 
Ott  V.  Hood,  44:  524,  139  N.  W,  762,  152 
Wis.  97. 

165.  Mere  silence  on  the  part  of  one  ob- 
taining money  by  fraud  will  not  prevent  the 
running  of  the  statute  of  limitations  from 
the  commencement  of  the  transaction, 
against  an  action  to  recover  it  back ;  but 
to  produce  that  result,  investigation  must 
be  prevented  by  affirmative  acts  on  the  part 
of  the  wrongdoer.  Boyd  v.  Beebe,  17:  660, 
61  S.  E.  304,  64  W.  Va.  216.  (Annotated) 

166.  The  term  "cause  of  action"  in  Wis- 
consin Stat.  1911,  §  4222,  providing  that  a 
cause  of  action  based  on  fraud  which  was, 
before  a  certain  date,  cognizable  solely  by 
the  court  of  cliancery,  is  not  deemed  to  have 
accrued  until  the  discovery  of  the  facta 
constituting  the  fraud,  has  reference  to  the 
violated  right,  and  not  to  the  mere  form  of 
remedy  for  the  violation,  and  if,  before  the 
date  specified,  a  wrong  was  remediable 
either  at  law  or  in  equity,  it  is  not  within 
the  saving  grace  of  the  statute.  Ott  v. 
Hood,  44:  524,  139  N.  W.  762,  152  Wis.  97. 

167.  A  statute  permitting  a  suit  based  on 
fraud  to  be  commenced  witliin  six  years 
after  the  discovery  of  the  fraud  applies  to  a 
suit  to  recover  tlie  proceeds  of  stolen  proi> 
erty  which  the  thief  sold,  where  he  concealed 
the  transaction  from  the  true  owner.  Light- 
foot    V.    Davis,   29:  119,   91    N.    E.   582,    198 

N.   Y.   261.  (Annotated)         ^ 

168.  Mere  failure,  without  fraudulent  in- 
tent, of  a  depository  of  receivership  funds, 
to  inform  creditors  that  it  had  paid  such 
funds  to  the  receiver  in  violation  of  the 
court  order  by  which  it  was  made  the  de- 
pository thereof,  constitutes  a  fraudulent 
concealment  sufficient  to  prevent  the  stat- 
ute of  limitations  from  running  against 
the  creditors'  right  of  action  to  recover  the 
amounts  thus  improperly  paid  to  the  receiv- 
er until  the  creditors  discover  the  fraud,  or 
could  have  discovered  it  by  the  exercise  of 
ordinary  care  and  diligence.  American  Nat. 
Bank  v.  Fidelity  &  D.  Co.  21 :  962,  63  S.  E. 
622,  131   Ga.  854.  (Annotated) 

169.  Constructive  notice  of  fraud  alleged 
to  have  been  committed,  even  though  there 
may  be  no  actual  notice  thereof,  is  suffi- 
cient to  start  the  running  of  a  statute  which 
provides  that  an  action  for  relief  on  the 
ground  of  fraud  must  be  commenced  within 
two  years,  and  that  the  cause  of  action  in 
such  case  shall  not  be  deemed  to  have  ac- 
crued until  the  discovery  of  the  fraud. 
Board  of  Commissioners  v.  Renshaw,  22: 
207,  99  Pac.  638,  23  Okla.  56. 

170.  The    approval    for    payment,    by    a 
113 
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board  of  county  commissioners,  of  warrants 
for  services  rendered  and  illegally  charged 
for  by  a  district  court  clerk,  which  were 
itemized,  and  which  showed  on  their  face 
the  nature  of  the  charges,  is  sufficient  to 
start  the  running  of  a  statute  which  pro- 
vides that  an  action  for  relief  on  the  ground 
of  fraud  must  be  commenced  within  two 
years,  and  that  the  cause  of  action  in  such 
case  shall  not  be  deemed  to  have  accrued 
until  the  discovery  of  the  fraud,  as  it  must 
be  presumed  that  the  claims  were  allowed 
and  paid  with  full  knowledge  of  the  nature 
of  the  services.  Board  of  Commissioners  v. 
Renshaw,  22:  207,  J>9  Pac.  638,  2,3  Okla.  56. 

(Annotated) 

171.  A  creditors'  action  to  set  aside  a 
conveyance  as  fraudulent,  begun  within 
two  years  after  recovery  of  judgment  ob- 
tained without  laches,  is  not  barred  by  a 
statute  providing  that  actions  for  relief  on 
the  ground  of  fraud  can  only  be  brought 
within  two  years  after  the  discovery,  even 
though  the  conveyance  in  question  was 
made  more  than  two  years  prior  to  the 
institution  of  the  action,  since,  as  the  cause 
of  action  does  not  accrue  until  the  recovery 
of  judgment,  the  limitation  period  does  not 
commence  to  run  until  that  time.  Ziska 
V.  Ziska,  23:  I,  95  Pac.  254,  20  Okla.  634. 

172.  Where  one  practises  fraud  and  de- 
ceit upon  another,  thereby  inducing  accept- 
ance by  the  latter  of  property  in  settlement 
of  a  debt  much  greater  in  amount  than  the 
value  of  the  property,  an  injury  is  done  to 
property,  and  not  to  the  person-,  and  the 
statute  of  limitations  in  reference  to  ac- 
tions for  injuries  to  property  applies.  Craw- 
ford V.  Crawford,  28:  353,  67  S.  E.  673,  134 
Ga.  114.  (Annotated) 

173.  If  one  occupying  a  position  of  at- 
torney makes  false  representations  to  his 
client,  who  relies  thereon  to  his  pecuniary 

^  injury,  he  commits  an  actionable  wrong, 
remediable  as  other  actionable  fraud,  and 
the  statutes  of  limitation  begin  to  run 
thereon  from  the  commission  of  the  wrong. 
Ott  V.  Hood,  44:  524,  139  N.  W.  762,  152 
Wis.  97. 

174.  Concealment  by  an  attorney  from 
his  client  of  the  fact  that  he  has  received 
the  amount  of  a  claim  placed  in  his  hands 
by  the  client  for  collection  does  not  post- 
pone the  running  of  limitations  against  the 
client's  right  of  action  against  the  attor- 
ney for  the  proceeds  of  the  collection.  Ott 
V.  Hood,  44:  524,  139  N.  W.  762,  152  Wis.  97. 

175.  A  cause  of  action  against  an  attor- 
ney for  wrongful  dismissal  of  an  action 
which  he  is  retained  to  prosecute  is  not,  al- 
though he  conceals  his  act  from  his  client, 
within  a  limitation  statute  relating  to  ac- 
tions for  relief  upon  the  ground  of  fraud, 
which  provides  that  the  action  shall  not 
be  deemed  to  have  accrued  until  discovery 
of  the  facts  constituting  the  fraud,  but 
the  time  begins  to  run  from  the  commission 
of  the  act.  Cornell  v.  Edsen,  51:  279,  139 
Pac.  602,  78  Wash.  662.  (Annotated) 
Digest  1-52  i:^R.A.(N.S.) 


176.  Failure  of  a  purchaser  of  merchan- 
dise to  notify  the  seller  of  a  mistake  in  pur- 
chaser's favor  in  the  draft  for  the  price  ia 
not  fraud  within  the  meaning  of  a  statute 
providing  that,  in  an  action  for  relief  upon 
the  ground  of  fraud,  the  cause  of  action 
shall  not  be  deemed  to  have  accrued  until 
a  discovery  by  the  aggrieved  party  of  the 
facts  constituting  the  fraud.  Evert  v. 
Tower,  21:  950,  99  Pac.  580,  51  Wash.  514. 

(Annotated) 

177.  The  statute  of  limitations  does  not 
begin  to  run  against  the  liability  of  a  pro- 
moter of  a  corporation,  to  account  to  the 
corporation  for  illegal  profits,  so  long  as 
he  remains  absolutely  in  control  of  the  cor- 
porate affairs,  so  that  the  fact  of  his  breach 
of  trust  cannot  be  discovered.  Old  Dominion 
Copper  Min.  &  Smelting  Co.  v.  Bigelow,  40: 
314,  89  X.  E.  193,  203  Mass.  159. 

178.  An  action  for  deceit  in  the  sale  of 
corporate  stock  is  cognizable  at  law,  and 
accrues  when  the  transaction  is  consum- 
mated, and  is  not  within  the  operation  of 
a  statute  providing  that  actions  for  relief 
on  the  ground  of  fraud  shall  not  be  deemed 
to  have  accrued  until  the  fraud  is  discov- 
ered, which  has  been  construed  to  apply  on- 
ly to  cases  cognizable  in  a  court  of  equity. 
McKay  v.  McCarthy,  34:  911,  123  N.  W.  755, 
146  Iowa,  546. 

179.  Where  an  abstracter  furnishes  an 
abstract  containing  a  certificate  that  it 
shows  all  instruments  of  record  affecting  the 
title,  including  tax  certificates  and  tax 
deeds,  but  from  which  one  such  tax  deed  ia 
omitted,  and  the  person  to  whom  the  ab- 
stract is  furnished,  relying  upon  the  ab- 
stract, purchases  the  property  and  is  com- 
pelled to  expend  noney  in  securing  a  release 
of  the  tax  deed,  the  cause  of  action  for  such 
mistake  is  governed  by  the  statute  relating 
to  limitation  of  actions  applicable  to  fraud 
and  mistake,  and  does  not  accrue  until 
the  discovery  of  the  mistake.  Hillock  v. 
Idaho  Title  &  T.  Co.  42:  178,  126  Pac.  612, 
22  Idaho,  440. 

180.  A  mere  change  of  name  without 
fraudulent  intent,  after  one  against  whom 
a  judgment  has  been  entered  in  one  state 
takes  up  his  residence  in  another  state, 
will  not  prevent  the  statute  of  limitations 
running  in  his  favor  in  the  latter  state. 
St.  Paul  Title  &  T.  Co.  v.  Stensgaard,  39: 
741,   121   Pac.   731,   162   Cal.    178. 

(Annotated) 

181.  The  mere  recording  of  a  deed  does 
not  charge  the  grantor  with  notice  of  a 
mistake  therein,  so  as  to  set  in  motion  the 
statute  of  limitations,  under  a  provision  of 
the  statute  that  a  cause  of  action  for  relief 
from  fraud  or  mistake  is  not  to  be  deemed 
to  have  accrued  until  the  discovery  by  the 
aggrieved  party  of  the  facts  constituting 
the  fraud  or  mistake.  American  Min.  Co. 
v.  Basin  &  Bay  State  Min.  Co.  24:  305,  104 
Pac.  525,  39  Mont.  476. 
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/•  Torts;  negligence;  injuries  to  person 
or  property;   crimes. 

(See  alfio  same  heading  in  Digest  L.R.A. 
1-10,) 

When  action  is  barred,  see  infra.  III.  f. 

When  prosecution  for  crime  is  barred,  see 
infra,  270,  271. 

Motion  to  quash  information  on  ground  that 
prosecution  was  barred,  see  Criminal 
Law,  157. 

EflFect  of  pendency  of  appeal  on  running  of 
limitation  against  action  for  malicious 
prosecution,  see  Malicious  Prosecu- 
tion, 31. 

Demurrer  to  petition  where  action  not 
brought  within  statutory  period,  see 
Pleading,  617. 

See  also  infra,  240. 

182.  A  right  of  action  for  false  imprison- 
ment, or  for  the  malicious  use  or  abuse  of 
process,  accrues  in  favor  of  a  defendant  in 
an  action  of  trover  who  was  arrested  and 
imprisoned  under  bail  process  ancillary 
thereto,  and  discharged  under  Ga.  Civ.  Code 
1895,  §  4608,  not  upon  termination  of  the 
action  in  trover,  but  at  the  time  of  dis- 
charge from  imprisonment,  and,  if  not 
brought  within  two  years  thereafter,  is 
barred  by  the  statute  of  limitations.  Gor- 
don v.  West,  13;  549,  59  S.  E.  232,  129  Ga. 
532. 

183.  The  statute  of  limitations  as  to  lost 
personal  property,  or  personal  property  in 
the  hands  of  a  thief,  begins  to  run  from 
the  time  of  the  wrongful  taking  or  posses- 
sion, and  not  from  the  time  when  the  owner 
first  had  knowledge  thereof,  provided  there 
was  no  fraud  or  attempt  at  concealment; 
and  if  such  fraud  or  concealment  exists,  it 
must,  in  order  to  avail  the  owner,  be  the  act 
of  the  thief  or  finder  of  the  property. 
Adams  v.  Coon,  44:  624,  129  Pac.  851,  36 
Okla.  644. 

184.  A  cauSe  of  action  in  favor  of  a  hus- 
band for  loss  of  service  of  his  wife,  for 
medical  expenses,  and  for  nursing,  and  for 
damages  to  his  horse  and  buggy,  resulting 
from  the  frightening  of  the  horse  by  an 
automobile,  accrues  at  the  date  of  the  acci- 
dent, and  is  barred  if  not  brought  within 
the  statutory  period  thereafter.  Francis  v. 
Brock,  45:  756,  131  Pac.  1179,  89  Kan.  463. 

185.  A  cause  of  action  against  a  clerk 
of  court  for  making  an  erroneous  record 
in  a  case,  which  results  in  the  dismissal 
of  the  action  instead  of  the  entry  of  judg- 
ment, which  should  have  been  done,  arises 
when  the  acts  are  done,  and  not  when  the 
resulting  loss  is  discovered.  McKay  v. 
Coolidgo,  52:  701,  105  N.  E.  455,  218  Mass. 
65.  0  (Annotated) 

g.  Suits  relating   to   real  property. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Laches,  see  supra,  I.  b,  2. 
As  to  mortgage,  see  supra,  135-138. 
Effect  of  disability,  see  infra,  II.  m. 
When  suit  is  barred,  see  infra,  III.  g. 
Digest  1-52  KR.A.(N.S.) 


Title  by  adverse  possession,  see  Advebsb 
Possession. 

Creation  of  easement  by  prescription,  see 
Easements,  II.  b. 

Limitations  as  bar  to  action  to  enjoin  ma- 
terial departure  from  restrictive  cov- 
enants, see  Injunction,  84. 

See  also  supra,  96,  103,  105,  107. 

186.  An  action  brought  by  heirs,  under 
Ohio  Rev.  Stat.  §  6448,  to  compel  a  rail- 
road company  to  appropriate  lands  of  which 
it  had  been  in  possession  for  over  twenty- 
one  years,  is  not  barred  by  the  twenty-one 
year  statute  of  limitations,  where  the  heirs 
were  out  of  possession  until  the  death  of 
the  life  tenant  of  the  premises,  about  twelve 
years  before  the  action  was  instituted. 
Webster  v.  Pittsburg,  C.  &  T.  R.  Co.  15: 
1 154,  84  N.  E.  592,  77  Ohio  St.  87. 

( Annotated ) 

187.  The  statute  of  limitations  does  not 
commence  to  run  in  case  of  a  conveyance 
in  fee  by  a  life  tenant,  as  against  the  right 
to  recover  the  property  belonging  to  his 
heirs,  to  whom  the  fee  is  given  at  his  deatl), 
under  conditions  which  prevent  it  from  vest- 
ing in  him  under  the  rule  in  Shelley's  Case, 
until  his  death,  although  children  were 
born  to  him  who  would  presumably  be  his 
heirs,  since,  until  his  death,  they  acquire  no 
vested  interest  which  will  entitle  them  to 
bring  an  action  to  quiet  title.  Westcott  v. 
Meeker,  29:  947,  122  N.  W.  964,  144  Iowa, 
311. 

188.  The  life  estate,  by  reason  of  his 
marital  rights,  of  the  husband  of  a  woman 
upon  whom  an  estate  ia  cast,  does  not  con- 
stitute in  him  a  prior  life  estate  which  will 
prevent  the  running  of  the  statute  of  limi- 
tations in  favor  of  one  at  the  time  in  ad- 
verse possession  of  the  property  against  the 
remainder  to  which  the  woman  herself  and 
her  heirs  are  entitled,  since  the  whole  es- 
tate must  first  vest  in  the  wife  before  the 
life  estate  will  arise.  De  Hatre  v.  Ed- 
munds,  10:  86,  98  S.  W.  744,  200  Mo.  246. 

( Annotated ) 

189.  A  covenantee's  right  of  action  to  re- 
cover damages  for  breach  of  a  covenant  of 
seisin  does  not  date  from  the  delivery  of 
the  deed,  so  as  to  be  barred  by  the  statute 
of  limitations  at  the  end  of  six  years  there- 
after, bvit  should  be  computed  from  the  time 
the  superior  outstanding  title  is  actually 
asserted  against  him,  so  that  he  is  com- 
pelled to  yield,  and  does  yield,  his  claim 
thereto.  Brooks  v.  Mohl,  17:  1195,  116  N. 
W.  931,  104  Minn.  404. 

190.  A  covenant  against  encumbrances 
runs  with  the  land  and  inures  to  the  owner 
who  suffers  ouster,  or  who  is  damaged  by 
being  compelled  to  extinguish  the  encum- 
brance; but  such  covenant  is  not  breached, 
except  technically,  in  advance  of  eviction  or 
the  suffering  of  actual  damages,  and  no 
right  of  action  for  such  a  breach  accrues 
until  such  time.  Re  Hanlin,  17:  1189,  113 
N.  W.  411,  133  Wis.  140. 

191.  The  right  of  action  for  substantial 
damages  for  breach  of  a  covenant  against 
encumbrances,  which  runs  with  the  land,  is 
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regarded  as  distinct  from  the  technical 
breach  occurring  at  the  time  of  the  delivery 
of  the  deed ;  and  the  time  when  the  cause 
of  action  to  remedy  the  one  accrues  bears 
no  relation  to  the  time  when  thg;  cause  of 
action  arises  to  remedy  the  other.  Re  Han- 
lin,  17:  1189,  113  N.  W'  411,  133  Wis.  140. 

]02.  A  cause  of  action  for  breach  of  cove- 
nant against  encumbrances  made  by  a  per- 
son subsequently  deceased  does  not  arise, 
so  as  to  be  enforceable  against  his  estate, 
until  the  covenantee,  or  some  person  en- 
titled to  the  benefit  of  the  covenant,  shall 
have  suffered  actual  damages.  Re  Hanlin, 
17:  1189,  113  N.  W.  411,  133  Wis.  140. 

(Annotated) 

193.  The  limitation  period  begins  to  run 
against  a  right  of  action  to  compel  per- 
formance of  the  covenant  by  a  landlord 
to  purchase  improvements  at  the  end  of 
the  term,  at  the  time  he  re-enters,  under  the 
terms  of  the  lease,  for  nonpayment  of  the 
rent,  although  the  stipulated  period  for  the 
termination  of  the  lease  has  not  arrived. 
Toellner  v.  McGinnis,  24:  1082,  104  Pac.  641, 
55  Wash.  430. 

Injury    to    property;    nuisance;    tres- 
pass;   'oraste. 
Effect  of  laches,  see  Nuisances,  182,  183. 

194.  A  right  of  action  against  an  elec- 
tric light  company  for  unlawfully  trim- 
ming shade  trees  growing  in  the  street,  to 
the  injury  of  the  abutting  property  owner, 
accrues  when  the  trees  are  so  trimmed,  and 
not  when  the  franchise  to  use  the  street  was 
granted  the  electric  company.  Slabaugh  v. 
Omaha  E.  L.  &  P.  Co.  30:  1084,  128  N.  W. 
505,  87  Neb.  805. 

195.  The  statute  of  limitations  does  not 
begin  to  run  against  a  cause  of  action  for 
injury  to  the  surface  by  mining  operations 
until  some  actual  mischief  has  been  done 
to  it,  regardless  of  when  the  mining  was 
done.  West  Pratt  Coal  Co.  v.  Dorman, 
23:  805,  49  So.  849,  161  Ala.  389. 

(Annotated) 

196.  The  statute  of  limitations  begins  to 
run  against  the  right  of  a  reversioner  in  a 
long-time  lease  to  bring  his  action  for 
damages  for  wrongful  removal  of  £oal  from 
beneath  the  surface,  when  he  discovers  or 
might  have  discovered  that  the  coal  is  be- 
ing taken.  Kingston  v.  Lehigh  Vallev  Coal 
Co.  49:  557,  88  Atl.  763,  241  Pa.  469."^ 

197.  A  right  of  action  against  a  railroad 
company  for  the  erection  and  operation  of 
water  tanks  upon  its  right  of  way  to  the 
injury  of  abutting  property  arises  when  the 
tanks  are  built  and  put  in  operation.  Texas 
&  P.  R.  Co.  V.  Edrington,  9:  988,  101  S.  W. 
441,  100  Tex.  496. 

198.  The  right  of  action  for  damages  to 
growing  crops  and  personal  property  caused 
by  the  negligent  construction  and  mainte- 
nance of  a  ditch  and  dam  does  not  accrue 
so  as  to  start  the  running  of  limitations, 
until  the  property  is  injured  or  destroyed. 
Christensen  v.  Omaha  Ice  &  Cold  Storage 
Co.  41:  1221,  138  N.  W.  141,  92  Neb.  245. 

199.  The  statute  of  limitations  begins  to 
run  for  the  construction,  without  negligence, 
of  a  permanent  embankment  by  a  levee  dis- 
Digest   1-52  L.R.A.CN.S.) 


trict  across  water  courses,  so  as  to  cut  off 
drainage  from  upper  lands,  at  the  time  of 
the  completion  of  the  obstruction,  although 
the  injury  to  the  crops  planted  on  the  up- 
per lands  is  not  manifested  until  a  later 
period.  Board  of  Directors  v.  Barton,  25: 
645,  123  S.  W.  382,  92  Ark.  406. 

200.  The  statute  of  limitations  begins  to 
run  upon  a  right  of  action  against  a  rail- 
road company  which,  without  authority, 
straightens  the  bed  of  a  stream  so  as  to  ac- 
celerate the  flow  in  such  manner  that  its 
future  injurious  effect  on  the  riparian  land 
is  certain  from  the  time  of  the  completion 
of  the  work,  although  the  actual  injury  is 
done  only  by  gradual  erosion  and  the  over- 
flow of  the  property  in  times  of  freshet. 
Turner  v.  Overton,  20:  894,  111  S.  W.  270, 
86  Ark.  406.  (Annotated) 

201.  The  cause  of  action  for  damages  re- 
sulting from  the  flooding  of  land  caiised  by 
the  construction  over  a  stream  of  a  bridge 
with  insufficient  openings  to  carry  the  vol- 
ume of  water  reasonably  to  be  expected  ac- 
crues at  the  time  of  tlie  flooding,  and  not 
at  the  time  of  the  construction  of  the 
bridge.  Broadway  Mfg.  Co.  v.  Leavenworth 
Terminal  R.  &  B."Oo.  28:  156,  106  Pac.  1034, 
81  Kan.  616. 

202.  Under  Minn.  Gen.  Stat.  1894,  §  2369, 
providing  that  no  action  for  damages  oc- 
casioned by  a  milldam  shall  be  sustained 
unless  brought  within  two  years,  no  action 
for  damages  for  overflowing  lands  by  the 
erection  and  maintenance  of  such  a  dam, 
which  is  a  permanent  structure,  can  be 
maintained  unless  brought  within  two  years 
after  damages  are  first  sustained  by  reason 
of  the  dam.  Priebe  v.  Ames,  17:  206,  116 
N.  W.  829,  104  Minn.  419. 

203.  In  case  of  injury  to  a  mill  owner 
by  deposits  of  sand  in  the  stream,  lessening 
his  water  power,  caused  by  the  erection  of 
a  boom,  the  statute  of  limitations  begins  to 
run  from  the  date  of  the  injury,  and  not 
from  the  time  of  the  construction  of  the 
boom.  Pickens  v.  Coal  River  Boom  &  T. 
Co.  24:  354,  65  S.  E.  865,  66  W.  Va.  10. 

204.  The  limitation  period  for  injury  to 
land  on  the  opposite  shore  by  deflection  of 
the  current  of  a  river  by  the  construction 
of  a  permanent  dike  to  protect  one  shore  be- 
gins to  run  from  the  completion  of  the  struc- 
ture, although  the  injury  occurs  by  the 
washing  away  of  the  shore  during  periods 
of  high  water  in  successive  years  thereafter, 
a  process  as  certain  to  continue  as  the  an- 
nual rains  and  the  flow  of  the  water  of  a 
large  river.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Mose- 
ley,  20:  885,  161  Fed.  72,  88  C.  C.  A.  236. 

(Annotated) 

205.  The  statute  of  limitations  begins  to 
run  against  a  cause  of  action  for  injuries 
to  neighboring  land  by  seepage  from  an  ir- 
rigation ditch  constructed  under  statutory 
authority,  in  the  usual  and  ordinary  man- 
ner, from  the  date  the  lands  are  first  visi- 
bly affected  and  injured  by  seepage  which, 
together  with  its  continuance  from  the  same 
source,  caused  the  injury  for  which  the  ac- 
tion was  brought,  and  it  is  immaterial  that 
the    injury    increases    with    the    passage    of 
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time.    Middlekamp  v.  Bessemer  Irrig.  Ditch 
Co.  23:  795,  103  Pac.  280,  46  Colo.  102. 

(Annotated) 

206.  A  lower  riparian  owner's  right  of 
action  against  an  upper  proprietor  wlio 
casts  refuse  materials  into  the  stream,  by 
which  they  are  carried  to  the  land  of  the 
former  to  its  damage,  first  accrues  when 
the  material  is  deposited  on  his  land,  and 
not  when  it  is  cast  into  the  stream.  Day 
V.  Louisville  Coal  &  C.  Co.  lo:  167,  53  S  E. 
776,  60  W.  Va.  27. 

207.  The  injury  from  the  permanent  sewer 
system  of  a  hotel  which  is  emptied  into  a 
stream  so  as  to  destroy  it  completely  for 
the  use  of  lower  riparian  owners  is  perma- 
nent, and  not  continuing,  so  that  the  dam- 
ages must  be  recovered  in  one  action, 
against  which  the  statute  of  limitations 
begins  to  run  when  the  injury  is  done.  Vir- 
ginia Hot  Springs  Co.  v.  McCray,  10:  465, 
66  S.  E.  216,    106   Va.   461. 

208.  A  cause  of  action  arises  upon  the 
first  pollution  of  a  stream  by  the  liowage 
from  a  sewer  system  constructed  by  a  mu- 
nicipality, and  refuse  from  a  refinery  con- 
structed by  an  oil  company,  which'  were 
permanent  in  their  nature,  and  an  action 
in  which  the  injury  is  treated  as  a  perma- 
nent one,  as  an  appropriation  of  an  interest 
in  property,  and  in  which  all  damages  sus- 
tained and  to  be  sustained  are  sought  to  be 
recovered,  is  barred  if  not  brought  within 
the  statutory  period  thereafter;  and  is  not 
taken  out  of  the  statute  of  limitations  by 
the  fact  that  high  water  occurring  immedi- 
ately after  the  construction  of  the  sewer 
system  and  the  erection  of  the  refinery 
prevented  the  settling  or  accumulation  of 
the  refuse  upon  the  plaintifi's  premises  for 
some  time,  especially  not  where  it  appears 
that  the  plaintiff  knew  of  the  character  of 
the  sewer  system  and  refinery,  and  tiiat 
there  Avould  be  a  constant  and  continuous 
flow  of  impurities  into  the  stream  which 
would  necessarily  pollute  the  water.  Mc- 
Daniel  v.  Cherryvale,  50:  388,  136  Pac.  899, 
91  Kan.  40. 

209.  The  amount  which  remaindermen 
may  recover  for  failure  of  a  life  tenant  to 
make  necessary  repairs  to  the  property  is 
not  limited  to  the  amount  of  deterioration 
of  the  property  within  the  period  of  the 
statute  of  limitations,  since  the  duty  to 
place  the  property  in  repair  exists  at  all 
times  up  to  the  expiration  of  the  tenancy, 
and  the  statute  begins  to  run  against  the 
liability  only  at  such  expiration.  Prescott 
V.  Grimes,  33:  669,  136  S.  W.  206,  143  Ky. 
191. 

h.  Municipal  indebtedness. 

(See   also   scmie   heading  in  Digest  L.R.A. 
1-7  O.J 

210.  The  statute  of  limitations  does  not 
run  in  favor  of  a  municipal,  or  quasi  mu- 
nicipal corporation,  upon  its  outstanding 
obligations  evidenced  by  warrants,  until  the 
corporation  has  provided  a  fund  out  of 
Digest   1-52  Ii.R.A.(N.S.) 


which  payment  of  the  same  may  be  made. 
Barnes  v.  Turner,  10:  478,  78  Pac.  108,  14 
Okla.    284.  (Annotated) 

211.  Failure  to  provide  a  special  fund  out 
of  which  town  warrants  are  payable  does 
not  prevent  the  running  of  the  statute  of 
limitations  if  the  town  officials  denied  the 
validity  of  the  warrants  and  refused  to  pro- 
vide the  fund  for  that  reason.  Howe  v. 
Gunnison,  15:  1276,  95  Pac.  283,  42  Colo. 
540. 

212.  The  institution  of  a  proceeding  by 
mandamus  to  compel  the  levy  of  a  tax  to 
pay  municipal  warrants  does  not  start  the 
statute  of  limitations  running  against  the 
indebtedness  evidenced  by  the  warrants, 
where  the  municipal  corporation  has  failed 
in  its  duty  of  providing  a  fund  from  which 
to  pay  them.  Barnes  v.  Turner,  10:  478, 
78   Pac.   108,  14  Okla.   284. 

213.  The  rule  of  law  that  the  statute  of 
limitations  does  not  begin  to  run  in  favor  of 
a  municipal  organization  on  its  outstanding 
warrants  until  it  has  money  in  its  treasury 
to  redeem  them  does  not  apply  to  its  ordi- 
nary bonded  indebtedness,  represented  by 
negotiable  bonds  and  interest  coupons. 
Schoenhoeft  v.  Kearny  County,  16:  803,  92 
Pac.  1097,  76  Kan.  883.  (Annotated) 

i.  Taxes,  assessments,  and  tax  sales. 

(See   aUo   same   heading   in   Digest   L.R.A. 

1-10.) 

When  action  is  barred,  see  infra.  III.  h. 

214.  The  statute  of  limitations  does  not 
begin  to  run  against  the  enforcement  of  a 
tax,  so  long  as  it  is  payable  without  a 
penalty.  State  v.  United  States  Exp.  Co. 
37:  1127,   131  N.  W.  489,  114  Minn.  346. 

215.  A  statute  limiting  the  time  in  which 
actions  to  attack  tax  deeds  must  be  brought 
does  not  apply  to  prevent  an  owner  in  pos- 
session from  setting  up  the  invalidity  of  a 
tax  deed  for  lack  of  jurisdiction  in  a  pro- 
ceeding by  the  holder  against  him  for  the 
possession.  Buty  v.  Goldfinch,  46:  1065,  133 
Pac.   1057,   74  Wash.   532.  (Annotated) 

216.  A  tax  deed  void  upon  its  face  does 
not  start  the  running  of  a  statute  providing 
that  no  action  for  the  recovery  of  real  prop- 
erty sold  for  taxes  shall  be  maintained  un- 
less the  same  is  brought  within  a  certain 
time  after  the  date  of  sale.  Mathews  v. 
Blake,  27:  339,  92  Pac.  242,  16  Wyo.  116. 

(Annotated) 

j.  Decedent's     estate;     executors     and 
administrators. 

(See  also  sa/me   heading  in  Digest  L.R.A, 

1-70.) 

When  action  is  barred,  see  infra,  226,  267, 

277. 
See  also  infra,  241. 

217.  The  appointment  of  a  temporary  ad- 
ministrator does  not  constitute  representa- 
tion  upon   a   decedent's   estate,   within   the 


1798 


LIMITATION   OF  ACTIONS,  II.  k,  1. 


meaning  of  a  statute  providing  that  the 
time  between  the  death  of  the  person  and 
representation  taken  upon  his  estate  shall 
not  be  counted  against  the  estate,  so  as  to 
cause  the  statute  of  limitations  to  begin  to 
run  against  it  upon  the  appointment  ol 
such  administrator,  although  such  admin- 
istrator has  statutory  authority  to  sue  to 
recover  debts  due  the  estate.  Baumgartner 
V.  McKinnon,  38:  824,  73  S.  E.  518,  137  Ga. 
165.  (Annotated) 

218.  Upon  the  granting  of  letters  of  ad- 
ministration upon  the  estate  of  a  member 
of  a  banking  partnership  the  statute  of 
limitations  begins  to  run  against  any 
claim  upon  his  estate  for  payment  of  a 
certificate  of  deposit  issued  by  the  part- 
nership, and  the  fact  that  the  depositor 
had  no  notice  of  the  death  is  immaterial. 
Re  Gardner,  29:  685,  77  Atl.  509,  228  Pa- 
282. 

fc.  Judgment. 


(See  also  same   heading  in  Digest  L.R.A 
1-70.J 


When  action  is  barred,  see  infra,  III.  1. 

219.  The  limitation  period  upon  a  judg- 
ment begins  to  run  from  the  time  of  its 
rendition  or  entry,  and  not  from  the  ex- 
piration of  the  time  for  review  on  appeal, 
if  no  appeal  is  in  fact  taken,  notwithstand- 
ing a  provision  that  an  action  shall  be 
deemed  to  be  pending  from  the  time  of  its 
commencement  until  its  final  determination 
upon  appeal,  or  until  the  time  for  appeal 
has  passed,  unless  the  judgment  is  sooner 
satisfied.  Sweetser  v.  Fox,  47:  145,  134  Pac. 
599,    43    Utah,    40.  (Annotated) 

I.  Absence  from  state. 

(See   also   same   heading   in   Digest   LJt.A. 

1-10.) 

Conflict   of   laws    as   to,    see   Conflict   of 

Laws,  157. 
Personal  judgment  against  mortgagor  where 

mortgage  is  barred,  see  Mortgage,  109. 
Retrospective  statute  as  to,  see  Statutes, 

322. 
See  also  infra,  280. 

220.  Notwithstanding  a  debtor's  depar- 
ture from  and  residence  out  of  the  state, 
after  a  judgment  has  been  recovered  against 
him,  may  not  obstruct  the  creditor  in  the 
enforcement  of  his  lien,  it  will  suspend  the 
running  of  the  statute  of  limitations  and 
preserve  the  lien  of  the  judgment.  Lamon 
V.  Gold,  51:  883,  79  S.  E.  728,  72  W.  Va.  618. 

(Annotated) 

221.  A  statutory  provision  that,  in  case  of 
absence  from  the  state,  the  statute  of  lim- 
itations shall  not  begin  to  run  until  return, 
does  not  operate  to  preserve  a  right  of  ac- 
tion against  the  debtor  in  another  state. 
Digest   1-52  KR.A.(N.S.) 


where  he  may  be  found.  Ramsden  v. 
Knowles.  10:  897,  151  Fed.  721,  81  C.  C.  A. 
105. 

222.  It  is  not  necessary  that  there  should 
be  an  actual  change  of  a  party's  doinicil  in 
the  strict  legal  sense  of  that  word,  that 
is,  an  abandonment  of  his  domicil  in  one 
state  and  the  acquisition  of  a  domicil  else- 
where, to  bring  him  within  the  meaning  of 
a  statute  of  limitations  suspending  the  oper- 
ation of  the  statute  where  such  person, 
after  the  cause  of  action  accrues,  "departs 
from  and  resides  out  of,"  the  state.  Fidel- 
ity &  Deposit  Co.  v.  Sheahan,  47:  309,  133 
Pac.   228,  37   Okla.   702.  (Annotated) 

223.  A  debtor  who  has  removed  from  the 
state  is  entitled,  under  a  statute  of  limita- 
tions making  the  personal  presence  or  ab- 
sence of  a  debtor  the  determining  factor  as 
to  the  running  of  the  limitation  period, 
irrespective  of  his  residence,  to  credit  for 
all  the  time  spent  in  the  state  while  upon 
temporar}'  return  visits,  unless  during  such 
time  he  conceals  himself.  Baxter  v.  Krause, 
23:  547,  101  Pac.  467,  79  Kan.  851. 

(Annotated) 

224.  The  provision  of  Idaho  Rev.  Stat. 
1887,  §  4069,  that  when  a  cause  of  action 
accrues  against  a  person  who  is  out  of  the 
state,  an  action  may  be  brought  against  ^ 
him  within  the  time  limited  therrfor  after  ^^ 
his  "return  to  the  state,"  applies  to  a  non- 
resident debtor  who  enters  into  a  contract 

in  a  foreign  state,  and  thereafter  comes  into 
the  state  of  Idaho,  as  well  as  to  a  citizen 
who  enters  into  a  contract  within  that  state, 
and  thereafter  departs  from  it.  West  v. 
Theis,  17:  472,  96  Pac.  932,  15  Idaho,  167. 

225.  A  provision  of  a  statute  of  limita- 
tions that  if,  when  the  cause  of  action  shall 
accrue  against  any  person,  he  is  out  of  the  ^ 
state,  the  action  may  be  brought  within  the  ^ 
allotted  time  after  his  return  into  the  state, 
applies  to  nonresidents  as  well  as  to  resi- 
dents temporarily  absent  from  the  state,  as 
far  as  actions  upon  domestic  contracts  are 
concerned.  Jamieson  v.  Potts,  25:  24,  105 
Pac.  93,   55  Or.  292.  (Annotated) 

226.  A  provision  in  a  statute  of  limita- 
tions that  the  time  during  which  defendant 
is  a  nonresident  of  the  state  shall  not  be  in- 
cluded in  computing  the  period  of  limita- 
tion will  enable  the  court  to  entertain  an 
action,  the  cause  of  which  arises  within  the 
state,  between  parties  both  of  whom  were 
nonresidents  when  the  cause  arose,  notwith- 
standing the  limitation  period  has  elapsed 
since  that  time,  if  the  prescribed  time  has 
not  elapsed  while  defendant  was  within  the 
state.  McNamara  v.  McAllister,  34:  436, 130 
N.  W.  26,  150  Iowa,  243.  (Annotated) 

227.  A  general  provision  in  a  Code  to  the 
effect  that,  when  a  cause  of  action  accrues 
against  a  person  in  his  absence  from  the 
state,  the  period  limited  for  the  com- 
mencement of  the  action  against  him  shall 
not  begin  to  run  until  his  return,  applies 
to  a  subsequent  provision  in  the  same  docu- 
ment governing  the  time  for  bringing  an 
action  for  wrongful  doath.  Casey  v.  Amer- 
ican Bridge  Co.  38:  521,  116  Minn.  461,  134 
N.  W.  111.  (Annotated) 
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228.  One  departing  from  a  state  for  the 
purpose  of  teaching  school  in  another  state, 
after  the  entry  of  a  judgment  against  him, 
resides  out  of  the  state  within  the  meaning 
of  a  statute  interrupting  the  running  of  the 
limitation  period  in  his  favoi-,  although  he 
returns  to  the  state  during  vacation  periods 
and  asserts  his  intention  of  maintaining 
his  residence  there,  where  his  employment 
as  teacher  in  the  other  state  is  continuous 
for  a  series  of  years  and  he  rents  a  house 
there,  in  which  he  resides  with  his  family, 
while  he  does  not  during  his  vacations  re- 
turn to  his  former  abode,  but  visits  in  dif- 
ferent parts  of  the  state.  Dignam  v.  Sliaff, 
82:  996,  98  Pac.  1113,  51  Wash.  412. 

(Annotated) 

229.  A  railroad  roadmaster  with  head- 
quarters in  one  state,  where  he  has  a 
settled,  fixed,  and  permanent  abode,  and 
who  has  no  intention  to  depart  therefrom, 
at  least  for  a  time,  has  departed  from  and 
resides  out  of  another  state,  within  the 
meaning  of  the  statute  of  limitations  of 
the  latter  state,  which  suspends  the  running 
of  the  statute  as  to  one  who,  after  the  cause 
of  action  accrues,  "departs  from,  and  re- 
sides out  of,  the  state,"  notwithstanding 
he  may  have  never  voted  in  the  first-men- 
tioned state,  and  his  family  remained  in 
the  state  from  which  he  departed.  Fidelity 
&  Deposit  Co.  v.  Sheahan,  47:  309,  133  Pac. 
228,  37  Okla.  702. 

230.  A  tax  purchaser  of  mortgaged  real 
estate,  in  whom  the  title  has  been  quieted 
against  the  mortgagor  in  a  proceeding  to 
which  the  mortgagee  was  not  a  party,  may, 
where  the  action  to  foreclose  the  mortgage 
is  in  rem,  set  up  the  statute  of  limitations 
against  the  action  to  foreclose  the  mortgage 
against  him,  if  the  requisite  time  has  rim 
since  the  mortgagee  had  notice  of  his  claim, 
although  the  action  against  the  mortgagor 
is  not  barred,  because  of  his  absence  from 
the  state.  Boucofski  v.  Jacobsen,  26:  898, 
104  Pac.  117,  36  Utah,  165.        (Annotated) 

m.  Coverture,    infancy,    or    other    dis- 
ability. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Effect  of,  on  acquirement  of  title  by  adverse 
possession,  see  Adverse  Possession,  11, 
12. 

See  also  supra,  47,  161. 

231.  The  claim  of  a  wife  against  her  hus- 
band for  the  restitution  of  her  parapherna- 
lia is  imprescriptible  during  the  marriage, 
whether  reduced  to  judgment  or  not.  Comp- 
ton  v.  Dietlein,  12:  174,  42  So.  964,  118  La. 
360. 

232.  A  married  woman  upon  whom  the  es- 
tate of  an  insane  person,  which  at  the 
time  is  in  adverse  possession  of  another,  is 
cast,  cannot  rely  on  her  own  disability  to 
prevent  the  running  of  the  statute  of  lim- 
itations, where  the  statute  gives  the  heirs 
of  one  under  disability  a  specified  time  after 
his  death  to  bring  action.  De  Hatre  v.  Ed- 
munds, 10:  86,  98  S.  W.  744,  200  Mo.  246. 
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233.  The  death  of  the  husband  of  one  who 
conveyed  property  and  married  during  mi- 
nority, after  her  ineffectual  attempt  to  se- 
cure a  divorce  from  him,  and  her  marriage 
to  another,  and  after  her  reaching  majority, 
will  set  in  motion  the  statute  of  limita- 
tions against  an  action  to  recover  the  prop- 
erty. Hinkle  v.  Lovelace,  11:  730,  102  S. 
W.  1015,  204  Mo.  208. 

234.  The  disability  of  a  married  woman 
upon  whom  an  estate  in  adverse  possession 
is  cast  does  not  relieve  her  from  the  duty 
of  paying  taxes,  although  her  estate  is  sub- 
ject to  the  life  estate,  by  reason  of  his  mar- 
ital rights,  of  her  husband,  so  as  to  prevent 
the  operation  against  her  of  a  statute  pro- 
viding that  failure  of  one,  for  a  specified 
series  of  years,  to  pay  taxes  on  an  estate 
in  adverse  possession  of  another  shall  bar 
his  right  to  the  property.  De  Hatre  v. 
Edmunds,  10:  86,  98  S.  W.  744,  200  Mo. 
246. 

235.  The  right  of  the  heirs  of  a  woman 
to  disaffirm  a  deed  made  by  her  while  an 
infant  and  during  coverture  is  not  barred 
until  the  expiration  of  a  period  after  the 
termination  of  the  possession  of  the  hus- 
band by  curtesy,  sufficient  to  bar  an  ac- 
tion to  recover  the  land  under  the  statute 
of  limitations.  Blake  v.  Hollandsworth, 
43:  714,  76  S.  E.  814,  71  W.  Va.  387. 

236.  When  the  disabilities  of  infancy  and 
coverture  both  exist  at  the  time  of  the 
execution  of  a  deed,  the  right  to  disaffirm 
continues  until  both  disabilities  are  re- 
moved, and  through  the  ordinary  statute 
of  limitations  thereafter,  without  regard 
to  the  length  of  time  which  may  elapse 
between  the  date  of  the  deed  and  the  time 
of  disaffirmance.  Blake  v.  Hollandsworth, 
43:  714,  76  S.  E.  814,  71  W.  Va.  387. 

237.  The  disability  caused  by  the  mar- 
riage of  a  woman  who  executed  a  deed  while 
under  age  cannot  be  tacked  to  the  disability 
of  nonage  to  toll  the  bar  of  the  statute  of 
limitations,  where  she  became  of  age  be- 
fore marriage.  Priddy  v.  Boice,  9:  718,  99 
S.  W.  1055,  201  Mo.  309. 

238.  Where  time,  under  the  statute  of 
limitations,  has  commenced  to  run  in  favor 
of  a  person  in  possession  of  land,  against 
an  owner  who  is  under  no  disability,  the 
running  of  the  time  is  not  interrupted  by 
the  infancy  of  a  person  succeeding  to  the 
owner's  interest,  even  if  the  legal  title  is 
in  trustees.  Garner  v.  Wingrove,  3  B.  R.  C. 
737,  [1905]  2  Ch.  233.  Also  Reported  in 
74  L.  J.  Ch.  N.  S.  545,  53  Week  Rep.  588, 
93  L.  T.  N.  S.  131.  (Annotated) 

239.  The  running  of  the  statute  of  limita- 
tions against  one  of  several  joint  tenants 
will  operate  as  a  bar  against  all,  although 
the  remainder  are  under  disability.  Cam- 
eron V.  Hicks,  7:  407,  53  S.  E.  728,  141  N.  C. 
21.  (Annotated) 

240.  The  institution  by  an  infant  of  an 
action  for  personal  injuries  does  not  set  in 
motion  the  statute  of  limitations  so  that, 
in  case  it  is  discontinued,  another  action 
cannot  be  begun  after  the  expiration  of  the 
statutory  period,  where  the  statute  pro- 
■■•ides    that    if    any    person    entitled    to    an 
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action  is  at  the  time  it  accrues  within  the 
age  of  twenty-one  years,  such  person  shall 
be  at  liberty  to  institute  the  same  within 
the  time  limited  after  his  coming  of  full 
age.  Snare  &  Triest  Co.  v.  Friedman,  40: 
367,  16!)  Fed.  1,  94  C.  C.  A.  3G9. 

241.  An  action  by  an  executor  to  set 
aside  a  transfer  of  the  property  of  a  cor- 
poration of  which  his  testator  was  a  stock- 
holder, on  the  ground  of  fraud,  is  not 
barred  where  the  testator  was  insane  from 
the  time  of  the  transfer  until  his  death, 
and  the  executor  began  suit  as  soon  as  he 
discovered  the  fraud,  while  the  statute  pro- 
vided that  an  action  for  relief  from  fraud 
shall  not  be  deemed  to  have  accrued  until 
the  fraud  is  discovered,  and  that  the  time 
of  disability  of  a  person  of  unsound  mind 
shall  not  be  deemed  as  a  portion  of  the 
time  limited  for  commencement  of  the  ac- 
tion. Fleming  v.  Warrior  Copper  Co. 
51:  99,  136  Pae.  273,  15  Ariz.  1. 

242.  A  petition  which  alleges  that  at  the 
time  of  the  accrual  of  the  plaintiff's  cause 
of  action  she  was  a  "morphine  fiend,"  and 
that  she  was  afflicted  with  "morphino- 
mania,"  although  she  did  not  know  it; 
that  she  was  unable  to  control  her  desire 
for  morphine,  and  was  wholly  under  the 
influence  of  the  defendant,  and  that  she  did 
not  realize  her  condition  or  the  wrong  done 
her,  sufficiently  alleges  a  legal  incapacity 
so  as  to  suspend  the  operation  of  the  stat- 
ute of  limitation.  Gillmore  v.  Gillmore, 
51:  834,  139  Pac.  386,  91  Kan.  707. 

(Annotated) 

///.  When   action   is   barred. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  138-157. 

Burden  of  proving  that  claim  is  barred,  see 
Evidence,  208. 

Rule  as  to  first  and  last  days  in  computa- 
tion of  time,  see  Time,  6,  7,  13. 

a.  Penalty;    statutory    liability. 

(See  same  heading  in  Digest  L.R.A.  1-10.) 

Z>.  Contracts ;  contribution. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

When  statute  begins  to  run,  see  supra,  II.  b. 

Interruption  of  statute  or  removal  of  bar, 
see  infra,  IV. 

Limitation  of  recovery  to  statutory  period, 
see  Damages,  102,  126. 

As  to  covenants,  see  Limitation  of  Ac- 
tions, 257. 

See  also  infra,  257. 

243.  The  right  to  recover  money  loaned 
at  interest  without  any  agreement  as  to 
the  time  of  its  return,  or  written  evidence 
of  the  transaction,  is  barred  if  demand  is 
not  made  within  the  statutory  period  for 
simple  contract  debts.  Volli  v.  Wirth,  37: 
297,  129  N.  W.  9,  164  Mich.  21. 
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244.  An  action  to  enforce  the  implied 
promise  of  a  devisee  of  real  estate  to  pay 
an  annuity  which  the  will  makes  a  lien  on 
the  real  estate  is  governed  by  the  statute 
of  limitations  applicable  to  parol  contracts 
generally,  and  the  right  to  maintain  it  may 
therefore  be  barred,  although  the  lien 
against  the  real  estate  might  still  be  en- 
forced. Stringer  v.  Stephens,  8:  393,  109  N. 
W.  269,  146  Mich.  181.  (Annotated) 

245.  An  action  for  damages  for  failure  to 
pay  a  check  is  within  a  statute  barring  in 
two  years  an  action  upon  a  contract  obliga- 
tion or  liability  not  founded  upon  a  writ- 
ten instrument,  and  is  not  within  the  pro- 
vision relating  to  actions  involving  trust 
relations;  and  the  averment  that  the  bank, 
with  intent  to  defraud  the  depositor,  had 
secretly,  wilfully,  knowingly,  and  fraudu- 
lently withdrawn  from  his  account  the 
money  deposited  to  pay  the  check,  is  imma- 
terial. Smith's  Cash  Store  v.  First  Nat. 
Bank,  5:  870,  84  Pac.  663,  149  Cal.  32. 

( Annotated ) 
Bonds;    coupons;    \irarrants. 
Interruption  of  running  of  limitations,  see 
infra,  278. 

246.  A  proceeding  by  mandamus  to  com- 
pel the  levy  of  a  tax  to  pay  municipal  war- 
rants is  not  barred  by  the  statute  of  limi- 
tations, where  the  enforcement  of  I  lie  debt 
evidenced  by  the  warrants  is  not  yet  barred 
by  the  statute.  Barnes  v.  Turner,  10:  478, 
78  Pao.  108,  14  Okla.  284. 
Mortgages. 

Interruption  of  statute  or  removal  of  bar, 
see  infra,  282,  295,  313,  314,  325,  327, 
328,  332,  333,  336,  346,  349. 

See  also  supra,  86-88. 

247.  The  right  to  redeem  premises  from 
a  mortgagee  in  possession  is  barred  by  the 
lapse  of  twenty  years.     Clute  v.  Clute,  27: 
146,  90  N.  E.  988,  197  N.  Y.  439. 
Contribution. 

248.  Three  of  four  sureties,  who  have  paid 
the  debt  of  their  principal,  may  jointly  sue 
their  cosurety  for  contribution,  founding 
their  action  upon  the  obligation  contain- 
ing the  contract  of  suretyship,  and  will 
have  the  same  time  within  which  to  bring 
suit  as  the  creditor  would  have  had  on  the 
same  instrument.  Train  v.  Emerson,  49: 
950,  80  S.  E.  554,  141  Ga.  95. 

c.  Corporations;     officers     and     stock- 
holders. 

(See  also  sam,e  heading  in  Digest  L.R.A. 
1-70.) 

Interruption  of  statute,  see  infra,  283,  284. 

Limitation  of  time  for  bringing  action  to 
recover  corporate  stock  sold  for  delin- 
quent   assessment,    see    Cobporations, 

277. 

249.  A  creditor  who,  at  the  time  of  re- 
covering judgment  against  a  corporation, 
consented  to  a  stay  of  execution  for  five 
months  pending  the  making  of  a  case  for 
review,  did  not  show  a  want  of  diligence, 
and  his  right  of  action  to  enforce  the  stat- 
utory double  liability  of  stockholders  of  the 
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corporation  is  not  barred  by  the  three  years' 
statute  of  limitations,  if  brought  within 
three  years  from  the  expiration  of  such  stay. 
Henley  v.  Myers,  17:  779,  93  Pac.  168,  76 
Kan.  723. 

250.  Where  the  directors  of  a  mutual  in- 
surance company,  before  it  was  decLired  in- 
solvent, levied  certain  assessiments  which 
were  invalid  because  not  made  in  accord- 
ance with  law,  and  which  were  afterwards 
set  aside  by  the  district  court  in  proceedings 
to  wind  up  the  afl'airs  of  such  corporation, 
the  cause  of  action  against  members  for 
assessments  made  by  the  receiver  under  the 
direction  of  the  court  to  pay  the  debts  of 
the  corporation,  parts  of  which  were  the 
claims  for  which  the  invalid  assessments 
had  ])reviously  been  levied,  is  not  barred  al- 
though the  invalid  asessments  were  made 
more  than  four  years  before  the  assess- 
ment by  the  receiver.  MeCall  v.  Bowen, 
40:  781,  135  N.  W.  1014,  91  Neb.  241. 

d.  Trusts, 

(See   also  sdme   heading  in  Digest  L.R.A, 

1-7  O.J 

Laches,  see  supra,  38-40. 

When  statute  begins  to  run,  see  supra,  II.  d. 

Interruption  of  statute,  see  infra,  326. 

251.  An  action  to  have  persons  who  have 
secured  a  legacy  which  is  apparently  abso- 
lute, upon  promise  to  hold  it  for  others, 
declared  trustees  ex  maleficio,  is  not  gov- 
erned by  the  statute  applicable  to  the  time 
for  beginning  actions  upon  contracts  not 
in  writing,  either  express  or  implied. 
Winder  v.  Scholey,  33:  995,  93  N,  E.  1098, 
83  Ohio  St.  204. 

e.  Fraud. 

(See   also   same   heading  in  Digest  L.R.A. 
1-70.) 

When  statute  begins  to  run,  see  supra,  II.  e, 

252.  Tlie  statutory  limitation  of  the  time 
within  which  "an  action  for  relief  on  the 
ground  of  fraud"  must  be  commenced  only  | 
applies  when  the  party  against  whom  the  | 
bar  of  the  statute  is  interposed  is  required 
to  allege  fraud  in  pleading  his  cause  of  ac- 
tion, or  to  prove  fraud  to  entitle  him  to  re- 
lief. Logan  v.  Brown.  20:  298,  95  Pac.  441, 
20  Okla.  334. 

/.  Torts;  negligence. 

(See   also   same   heading   in   Digest   L.R.A. 
1-70.) 

Interruption  of  statute,  see  infra,  298-305, 

307,  344,  345. 
Time  for  giving  notice  of  injury  by  defective 

highway,  see  Highways,  391. 
See  also  infra,  254. 

253.  Section  5945,  art.  17,  chap.  87,  Stat- 
utes of  Oklahoma  1909,  providing  for  the 
Digest   1-52  I..R.A.(N.S.) 


i  survival  of  an  action  in  favor  of  the  per- 
sonal representative  of  one  whose  death 
had  been  caused  by  the  wrongful  act  or 
omission  of  another,  creates  a  new  liabili- 
ty and  gives  an  action  to  enforce  it  un- 
known to  the  common  law,  and  fixes  the 
time  within  which  that  action  may  be 
commenced,  and  unless  the  action  is  com- 
menced within  the  time  speciiied,  the  right 
of  action  no  longer  exists  and  the  defend- 
ant is  exempt  from  liability,  notwithstand- 
ing a  general  statute  of  limitation  con- 
taining a  provision  that  if  any  action  be 
commenced  within  due  time,  and  a  judg- 
ment for  the  plaintiff  therein  be  reversed, 
or  he  fail  otherwise  than  on  the  merits 
after  the  time  limited  has  expired,  he  may 
commence  a  new  action  within  one  year 
after  the  reversal  or  failure.  Partee  v.  St. 
Louis  &  S.  F.  R.  Co.  51:  721,  204  Fed.  970, 
123  C.  C.  A.  292.  (Annotated) 

g.  Suits  relating  to  real  property. 

(See   also   same   heading  in  Digest   L.R.A. 
1-70.) 

Effect  of  laches,  see  supra,  I.  b,  2. 

When  statute  begins  to  run,  see  supra,  II. 

g- 
As  to  mortgage,  see  supra,  247. 
Interruption  of  statute,  see  infra,  289,  297. 
Acquiring  title   by   adverse   possession,   see 

Adverse  Possession. 
Acquiring    easement    by    prescription,    see 

Easements,  II.  b. 
see  also  supra,  85;   infra,   265,  269. 

254.  The  statute  limiting  the  time  for 
bringing  actions  for  trespass  on  real  proper- 
ty does  not  govern  an  action  by  a  tenant 
for  injury  to  liis  business  by  the  construction 
of  a  tunnel  through  the  property  so  as  to 
render  the  building  unsafe,  but  such  action 
is  governed  by  the  provision  applicable  to 
actions  of  trespass  on  the  case.  Welch  v. 
Seattle  &  M.  R.  Co.  26:  1047,  105  Pac.  166, 
56  Wash.  97.  (Annotated) 

255.  The  infant  child  of  a  decedent  in 
whose  lands  the  widow  has,  by  virtue  of 
a  void  county  court  order,  asserted  a  title 
in  fee  to  a  homestead  selected  therefrom, 
who  is  entitled  to  a  remainder  in  such 
homestead,  may  at  any  time  within  ten 
years  after  attaining  his  majority,  main- 
tain an  action  under  Neb.  Comp.  Stat. 
1909,  chap.  73,  §§  57-59,  for  the  purpose 
of  quieting  his  title  to  such  re:aiainder. 
Draper  v.  Clayton,  29:  153,  127  N.  W.  369, 
87  Neb.  443. 

256.  An  action  for  the  recovery  of  rents 
and  profits  from  a  cotenant  who  is  in  ad- 
verse possession  under  claim  of  title  is  not 
barred  by  the  statute  of  limitations  until 
four  years  have  elapsed  from  the  accruing 
of  such  action.  Schuster  v.  Schuster,  29: 
224,   120   N.   W.   948,   84  Neb.   98. 

257.  A  right  of  action  by  the  covenantee 
against  the  successor  in  title  of  the  cove- 
nantor, upon  a  covenant  running  with  the 
land,  which  is  contained  in  a  deed  not  sealed 
or  signed  by  a  covenantor,  is  barred  in  six 
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years  from  its  breach.  Atlanta,  K.  &  N.  R. 
Co.  V.  McKiiiiiov,  6:  436,  53  S.  E.  701,  124 
Ga.  929. 

258.  A  right  to  damages  for  injuries  to 
abutting  property  by  tlie  change  in  the 
grade  of  a  street,  which  is  given  by  a  Con- 
stitution, does  not  depend  upon  a  statute 
passed  to  harmonize  the  statutory  law  with 
the  Constitution,  and  is  not  given  by  the 
statute,  within  the  meaning  of  a  statutory 
provision  tliat  actions  for  liability  created 
by  statute  must  be  brought  within  a  speci- 
fied time  after  the  cause  of  action  accrues. 
Webber  v.  Salt  Lake  City,  37:  11 15,  120 
Pac.  503,  40   Utah,  221. 

259.  Notwithstanding  the  maintenance 
for  more  than  the  statutory  period  of  a 
ditch  wrongfully  casting  water  onto  adjoin- 
ing property,  the  statute  will  not  bar  a 
right  to  recover  for  injuries  which  have 
occurred  within  the  statutory  period.  Jones 
V.  Stover,  6:  154,  108  N.  W,  112,  131  Iowa, 
119. 

h.  Taxes;    tax   sale. 

(See   also   same   heading  in  Digest   L.R.A. 
1-10.) 

Interruption  of  statute,   see  infra,  279. 
Bar  of  right  to  question  validity  of  tax  sale, 
see  Taxes,  215. 

260.  A  tax  sale  under  N.  D.  Laws  1897, 
chap.  67,  p.  76,  pursuant  to  a  judgment  ap- 
parently valid,  but  in  fact  invalid  for  want 
of  jurisdiction  in  the  court  to  render  it, 
cannot  be  avoided  in  an  action  commenced 
five  years  after  the  sale,  in  view  of  N.  D. 
Rev.  Codes  1899,  §  1345,  providing  that  the 
validity  of  a  tax  sale  can  only  be  ques- 
tioned in  actions  brought  within  three  years 
after  the  date  of  the  sale.  Nind  v.  Myers, 
8:  157,  109  N.  W.  335,  15  N.  D.  400. 

(Annotated) 

261.  A  sale  of  land  for  taxes  of  two  dif- 
ferent years  will  not  be  set  aside  after  the 
lapse  of  the  time  limited  by  statute  for 
questioning  the  sale,  although  the  tax  for 
one  of  the  vears  was  void.  Nind  v.  Myers, 
8:  157,  109  N.  W.  335,  15  N.  D.  400. 

262.  The  impeachment,  after  the  time 
mentioned  in  the  statute,  of  a  tax  title,  to 
support  which  necessary  jurisdictional  facts 
are  lacking,  in  an  action  to  recover  posses- 
sion of  the  property  which  is  based  upon  it, 
is  not  prevented  by  a  statute  providing  no 
suit  shall  be  commenced  to  invalidate  any 
tax  title  to  land  after  three  years  from 
the  time  the  land  was  sold  for  taxes.  Har- 
ris V.  Mason,  25:  101 1,  115  S.  W.  1146,  120 
Tenn.    668. 

i.  Judgment. 

(See  also   same  heading   in   Digest   L.R.A. 
1-10.) 

Interruption  of  statute,  see  infra,  286,  308. 
Expiration  of  lien  of  judgment,  see  Judg- 
ment, 265-267. 

263.  Where  a  judgment  creditor  fails  to 
have  execution  issued  within  five  years  on  a 
Digest  1-52  I..R.A.(N.S.) 


I  judgment  against  a  city  of  the  first  class, 
and  also  fails  to  revive  such  judgment  with- 
in one  year  after  it  becomes  dormant,  it 
will  be  treated  as  barred  by  the  statute  of 
limitations;  and  the  courts  will  deny  the  aid 
of  mandamus  to  compel  payment  of  the 
same.  Beadles  v.  Fry,  2:  855,  82  Pac.  1041, 
15  Okla.  428. 

264.  The  rights  of  a  surety  who  secures 
an  assignment  of  a  judgment  which  he  sat- 
isfies for  his  principal  are  governed  by  the 
sections  of  the  statute  of  limitations  apply- 
ing to  judgments,  and  not  by  that  relating 
to  implied  promises  to  pav.  Patton  v. 
Smith,  23:  1 124,  114  S.  W.  315,  130  Ky.  819. 

j.  Miscellaneous. 

(See   also   same   heading   in  Digest   L.R.A. 

1-10.) 

265.  A  statute  (real  property  limitation 
act  1833,  as  amended  by  real  property  act 
1874)  which  provides  that  "no  person  shall - 
make  an  entry  or  distress,  or  bring  an  ac- 
tion to  recover  any  land  or  rent,  to  within 
twelve  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distress  or 
bring  such  action  shall  first  accrue,"  relates 
only  to  the  enforcement  or  completion  of 
title  to  lands  already  specified,  and  there- 
fore does  not  apply  to  an  action  for  assign- 
ment of  dower.  Williams  v.  Thomas,  3  B. 
R.  C.  929,  [1909]  1  Ch.  713.  Also  Reported 
in  78  L.  J.  Ch.  N.  S.  473,  100  L.  T.  N.  S, 
630. 

266.  A  statute  suspending,  in  favor  of  an 
executor,  the  running  of  the  statute  of  limi- 
tations as  to  all  rights  of  action  existing 
in  favor  of  the  deceased  at  his  death  if 
suit  is  brought  within  two  years,  does  not 
prevent  the  bringing  of  a  suit  after  that 
time  if  the  limitation  period  is  not  com- 
plete. Frve  V.  Hubbell,  17:  1197,  68  Atl. 
325,  74  N.*H.  358. 

267.  A  proceeding  in  a  probate  court 
by  an  executor  to  sell  real  estate  to  pay 
debts  is  not  within  the  statutory  require- 
ment that  actions  for  relief  not  otherwise 
provided  for  in  the  statute  of  limitations 
be  brought  within  five  years  after  the 
accrual  of  the  cause  of  action,  as  such 
proceeding  being  a  special  proceeding,  does 
not  constitute  an  action.  Re  Jones,  25:  1304, 
103  Pac.   772,  80  Kan.   632.        (Annotated) 

268.  An  action  to  recover  possession  of 
personal  property  is  not  barred  by  the 
statute  of  limitations  if  the  title  to  the 
property  has  not  been  lost  by  lapse  of  time. 
Lightfoot  v.  Davis,  29:  119,  91  N.  E.  582, 
198   N.   Y.   261. 

269.  The  statute  governing  the  limitation 
period  for  enforcement  of  mortgage  liens 
applies  to  a  suit  to  enforce  a  lien  imposed 
by  the  will  on  property  devised,  to  secure 
payment  of  annuities  to  testator's  widow. 
Stringer  v.  Gamble,  30:  815,  118  N.  W.  979, 
155  Mich.  295. 

Crimes. 

When  limitations  begin  to  run,  see  supra, 
II.  f. 
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270.  While  a  prosecution  for  a  conspiracy 
to  defraud  the  United  States  of  public  lands, 
and  an  overt  act  committed  in  execution  of 
it  more  than  three  years  before  the  filing  of 
the  indictment,  are  barred  by  the  statute  of 
limitations,  yet  the  prosecution  may  be  sus- 
tained where  subsequent  overt  acts  have 
been  committed  under  the  old  conspiracy 
within  three  years,  and  consciously  partici- 
pated in  by  the  accused.  Ware  v.  United 
States,  12:  1053,  154  Fed.  577,  84  C.  C.  A. 
503.  (Annotated) 

271.  An  overt  act  committed  by  an  alleged 
conspirator  within  the  period  of  statutory 
limitation,  pursuant  to  a  conspiracy  formed 
between  him  and  the  accused  and  which 
was  followed  by  an  overt  act  committed  be- 
yond the  period  of  limitation,  does  not  es- 
tablish the  existence  of  a  conspiracy  or  the 
participation  of  the  accused  therein,  where 
the  consent  or  agreement  of  the  accused, 
within  the  statutory  period,  to  the  continued 
existence  and  execution  of  the  conspiracy,  is 
not  shown.  Ware  v.  United  States,  12:  1053, 
154  Fed.  577,  84  C.  C.  A.  503. 

lY.  Interruption  of  statute;  removal  of 
bar. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.J 

Absence  from  state,  see  supra,  II.  1. 

Sufficiency  of  stated  account  resting  in  pa- 
rol to  toll  statute  of  limitations,  see 
Contracts,  198. 

Sufficiency  of  complaint  or  warrant  to  ar- 
rest running  of  statute,  see  Indict- 
ment, Infohm.\tion  and  Complaint, 
28. 

272.  The  running  of  the  statute  of  limi- 
tations upon  a  promise  to  pay  at  the  prom- 
isor's "earliest  possible  convenience,"  which 
begins  at  the  time  when  ability  to  pay  has 
come  into  existence,  is  not  interrupted  by 
subsequent  inability.  Cuddihv  v.  Costigan, 
1  B.  R.  C.  110,  Newfoundland  Rep.  (1897- 
1903)  p.  567. 

273.  The  statute  of  limitations  does  not 
cease  to  run  against  offsets  of  the  defendant 
until  the  time  he  files  his  plea  of  offsets  in 
the  case.  Boyd  v.  Beebe,  17:  660,  61  S.  E. 
304,  64  W.  Va.  216. 

274.  An  injunction  against  the  commence- 
ment of  an  action  does  not  save  the  running 
of  the  statute  of  limitations  unless  the  stat- 
ute so  provides;  and  no  such  provision  is 
found  in  the  statute  of  Ohio,  or  in  that  oi 
the  state  of  Florida.  Hunter  v.  Niagara  F. 
Ins.  Co.  3:  1 187,  76  N.  E.  563,  73  Ohio  St. 
110.  (Annotated) 

275.  The  statutory  provision  suspending 
the  running  of  the  period  of  limitation  dur- 
ing the  time  the  beginning  of  an  action  is 
stayed  by  an  injunction  or  other  statutory 
prohibition  applies  only  between  parties  to 
the  suit,  and  not  where  the  injunction  is 
granted  in  a  suit  to  which  the  debtor  is  not 
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a    party.      Lager  man    v.    Casserly,    23:  673, 
120   N.   W.    1086,    107   Minn.   491. 

(Annotated) 

276.  The  running  of  a  statute  making 
void  a  lien  secured  by  levying  an  execution 
on  real  estate,  if  the  property  is  not  sold 
within  a  specified  time,  is  tolled  by  the 
granting  of  an  injunction  restraining  the 
sale  of  the  propertv.  Steele  v.  Bliss,  37: 
859,   132  N.  W.  345,"  166  Mich.  593. 

277.  A  statute  providing  that,  in  case  of 
the  death  of  &  creditor,  his  personal  repre- 
sentative may  begin  an  action  on  the  claim 
at  any  time  within  two  years  after  the 
granting  of  letters  testamentary,  "and  not 
afterwards,  if  barred  by  the  provisions  of 
this  chapter,"  does  not  operate  to  suspend 
the  running  of  the  statute,  so  that,  in  case 
of  the  granting  of  letters  testamentary  to 
the  executor  of  a  judgment  creditor  at  a 
time  when  the  limitation  period  upon  the 
judgment  has  nearly  three  years  yet  to  run, 
the  right  of  action  on  the  judgment  will  be 
barred  at  the  expiration  of  that  time,  with- 
out regard  to  the  provision  as  to  the  two 
vears.  Morse  v.  Haves,  13:  1200,  114  N. 
W.   397,   150  Mich.   597.  (Annotated) 

278.  Where  a  surety  on  a  policeman's 
bond  may  be  made  a  party  to  a  suit  against 
him  for  misfeasance  in  office,  appeal  from  a 
judgment  in  an  action  against  the  princi- 
pal alone  does  not  suspend  the  running  of 
the  statute  of  limitations  in  favor  of  the 
surety,  under  a  statute  providing  for  the 
suspending  of  the  running  of  the  statute 
in  favor  of  the  sureties,  which  states  that, 
if  judgment  be  rendered  for  plaintiif,  and 
afterwards  reversed,  he  may  commence  an- 
other action,  "and,  if  said  judgment  be  ob- 
structed by  appeal,  the  time  of  such  ob- 
struction shall  be  disallowed;"  since  the 
judgment  referred  to  is  one  against  the 
surety,  not  one  against  the  principal  alone. 
McGovern  v.  Rectanus,  14:  380,  105  S.  W. 
965,  139  Ky.  365. 

270.  Owners  of  property  against  which  a 
special  assessment  for  local  improvements  is 
directed  to  be  made  by  the  court  after  an 
attempted  levy  has  been  set  aside  cannot 
avoid  liability  thereon  on  the  ground  that 
the  limitation  period  has  run  since  the  first 
assessment  became  delinquent,  if  it  has  not 
run  since  the  court  ordei-ed  the  new  assess- 
ment. Shaw  &  Hodgins  v.  Snohomish,  28: 
735,  104  Pac.  272,  55  Wash.  271. 

(Annotated) 

280.  A  statute  of  limitations  as  to  actions 
on  instruments  executed  out  of  the  state 
begins  to  run  as  soon  as  the  maker  enters 
the  state  after  a  cause  of  action  accrues 
thereon,  and  stops  whenever  he  is  absent 
from  it,  where  another  statute  provides  that 
an  action  accruing  against  a  person  when 
he  is  out  of  the  state  may  be  commenced 
within  the  time  limited  after  his  return, 
and  that  if,  after  the  cause  of  action  ac- 
crues, he  afterwards  departs  from  the  state, 
the  time  of  his  absence  is  not  a  part  of  the 
time  limited  for  the  commencement  of  the 
action.  McKee  v.  Dodd,  14:  780,  93  Pac. 
854,  152  Cal.  637. 
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h.  Bif  suit. 

(See  also   same  heading  in  Digest   L.R.A. 
1-10.) 

Effect  of  appearance  by  nonresident  after 
limitation   period,   see  Appkabance,   1. 

281.  Where  the  character  of  legal  proceed- 
ings is  such  that  the  law  restrains  one  of 
the  parties  from  exercising  a  legal  remedy 
against  another,  the  running  of  the  statute 
of  limitations  applicable  to  the  remedy  is 
postponed,  or,  if  it  has  commenced  to  run, 
is  suspended,  during  the  time  the  restraint 
incident  to  the  proceedings  continues. 
Hutchinson  v.  Hutchinson,  52:  1165,  141 
Pac.  589,  92  Kan.. 518. 

282.  The  running  of  the  statute  of  limi- 
tations against  a  mortgage  is  suspended  by 
an  action  to  quiet  title  brought  by  a  third 
party  claiming  title  to  the  mortgaged  land, 
to  which  both  mortgagor  and  mortgagee  are 
made  parties,  until  the  claims  of  such  third 
party  are  determined,  and  where  the  mort- 
gagee filed  his  answer  and  cross  petition  in 
such  action  within  due  time  after  the  claims 
of  the  third  party  have  thus  been  deter- 
mined, he  is  not  barred  by  the  statute. 
Hutchinson  v.  Hutchinson,  52:  1165,  141 
Pac.   589,   92   Kan.   518.  (Annotated) 

283.  The  statute  of  limitations  will  not 
be  tolled  by  the  institution  of  a  suit  by  a 
foreign  corporation  which  has  not  complied 
with  the  provisions  of  a  local  statute  which 
provides  that  it  shall  not  prosecute  a  suit 
in  the  state  until  it  has  so  complied.  West- 
ern Electrical  Co.  v.  Pickett,  38:  702,  118 
Pac.  988,  51  Colo.  415. 

284.  Compliance  by  a  foreign  corporation 
which  has  begun  suit  in  the  state  with  a 
statute  forbidding  the  prosecution  of  any 
suit  until  the  statute  is  complied  with  will 
not  validate  the  action  from  its  inception, 
so  as  to  avoid  the  limitation  period  which 
had  expired  between  the  time  of  commen- 
cing the  suit  and  the  compliance  with  the 
statute.  Western  Electrical  Co.  v.  Pickett, 
38:702,  118  Pac.  988,  51  Colo.  415, 
Commencemeiit. 

285.  A  suit  is  commenced  when  the  writ 
is  filled  out  with  the  intention  of  having  it 
served.  Anderson  v.  ^tna  L.  Ins.  Co.  28: 
730,  74  Atl.  1051,  75  N.  H.  375. 

286.  An  action  to  subject  property  of  a 
nonresident  to  payment  of  a  judgment 
against  him  is,  for  the  purpose  of  determin- 
ing whether  or  not  it  is  within  the  time 
allowed  by  the  statute  of  limitations,  com- 
menced when  the  property  is  attached. 
Slater  v.  Roche,  28:  702,  126  N.  W.  925, 
148  Iowa,  413. 

287.  An  action  is  commenced  so  as  to 
stop  the  running  of  the  statute  of  limita- 
tions when  the  writ  is  filled  out  and  de- 
livered to  the  proper  officer,  with  the  bona 
fide  intent  to  have  it  served  at  once.  Gale- 
house  v.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
R.  Co.  47:  965,  135  N.  W.  189,  22  N.  D. 
615. 
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288.  In  case  process  is  served  by  publica- 
tion, the  action  is  not  commenced,  for  the 
purpose  of  determining  whether  or  not  it  is 
within  the  time  allowed  by  the  statute  of 
limitations,  until  the  publication  is  com- 
pleted. Slater  v.  Roche,  28:  702,  126  N.  W. 
925,    148    Iowa,    413.  (Annotated) 

289.  Service  of  summons  in  ejectment  ar- 
rests tlie  running  of  the  statute  of  limita- 
tions in  favor  of  a  defendant  who  claims 
title  by  adverse  possession,  though  the  form 
of  action  is  subsequently  changed,  by 
amendment  of  plaintiffs  petition,  to  a  siiit 
to  redeem  from  a  mortgage.  Butler  v. 
Smith,  28:  436,  120  N.  W.  1106,  84  Neb.  78. 
Amendment. 

See  also  supra,  289. 

290.  An  amendment  to  a  petition  stating 
no  cause  of  action  whatever  will  not  arrest 
the  running  of  tiie  statute  of  limitations, 
when  made  after  the  bar  of  the  statute  is 
completed.  Missouri,  K.  &  T.  R.  Co.  v. 
Bagley,  3:  259,  69  Pac.  189,  65  Kan.  188. 

(Annotated) 

291.  An  amendment  after  the  comple- 
tion of  the  limitation  period,  of  a  com- 
plaint demurrable  for  failure  to  state  facts 
suflicient  to  constitute  a  cause  of  action,  is 
permissible,  if  the  facts  stated  in  the  orig- 
inal complaint  are  suflicient  when  read  in 
the  light  of  the  amendment,  to  disclose  that 
the  amendment  is  but  the  perfection  of 
the  imperfect  statement  of  tlie  cause  of 
action  attempted  to  be  pleaded,  and  not 
the  statement  of  a  new  or  different  cause 
of  action.  Bourdreaux  v.  Tucson  Gas,  E. 
L.  &  P.  Co.  33:  196,  114  Pac.  547,  IS  Ariz. 
361.  (Annotated) 

292.  That  an  attempt  to  set  up  a  new 
promise  to  renew  a  debt  barred  by  the  stat- 
ute of  limitations  was  made  by  supplement- 
al petition  which  did  not  state  facts  sufli- 
cient to  render  it  good  as  an  original  or 
amended  original  petition  will  not  prevent 
its  stopping  the  running  of  the  statute  so  as 
to  support  a  sufficient  amended  original  pe- 
tition, filed  after  the  original  limitation 
period  has  expired.  Cotulla  v.  Urbahn,  34: 
345,  135  S.  W.  1159,  104  Tex.  208. 

293.  Merely  charging  a  cause  of  action  in 
a  different  form  in  an  additional  count  does 
not  render  the  count  open  to  the  defense  of 
the  statute  of  limitations  if  the  cause  of 
action  remains  the  same.  Beasley  v.  Balti- 
more &  P.  R.  Co.  6:  1048,  27  App.'  D.  C.  595. 

294.  A  new  cause  of  action  is  not  set  up 
by  amendment,  within  tlie  rule  governing 
the  statute  of  limitations  in  such  cases, 
where  the  same  substantial  facts  are  plead- 
ed merely  in  a  different  form,  so  that  a 
recovery  on  either  paragraph  of  the  com- 
plaint would  bar  a  recovery  on  the  other. 
Terre  Haute  &  I.  R.  Co.  v.  Zehner,  3:  277, 
76  N.  E.  169,  166  Ind.  149. 

295.  An  amendment  of  a  bill  to  foreclose 
a  mortgage  so  that  plaintiff  may  maintain 
the  suit  as  executor  of  the  deceased  mort- 
gagee, rather  than  in  his  individual  ca- 
pacity, the  cause  of  action,  breach,  and  ac- 
tion itself  remaining  the  same,  relates  back 
to  the  beginning  of  the  action,  so  far  as 
the  running   of  the    statute   of   limitations 
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is    concerned.      Leahy    v.    Haworth,    4:  657, 
141   Fed.  850,  73  C.  C.  A.  8-t. 

296.  An  action  upon  express  contract  for 
the  contract  price  of  apparatus  sold  and  set 
up  in  defendant's  plant  cannot,  after  the 
statute  of  limitations  has  run,  be  amended 
80  as  to  count  upon  a  quantum  meruit  for 
the  value  of  the  apparatus  accepted,  and  la- 
bor done,  with  no  claim  of  full  compliance 
with  the  contract.  Meinshausen  v.  A.  Get- 
telmaii  Brewing  Co.  13:  250,  113  N.  W.  408, 
133  Wis.  95. 

297.  The  attempted  amendment  by  one  of 
the  complainants  of  an  action  by  lieirs  at 
law  as  cotenants,  to  recover  possession  of 
land  of  tlieir  ancestor,  held  under  tax  titles, 
so  as  to  claim  the  whole  property  as  devisee 
of  the  testator,  sets  up  a  new  cause  of  ac- 
tion as  to  the  interest  claimed  by  his  co- 
tenants,  and  will  be  ineffectual  if  the  limi- 
tation period  has  run  since  the  cause  of 
action  arose.  Cottonwood  Lumber  Co.  v. 
Walker,  45:429,  152  S.  W.  1005,  106  Ark. 
102. 

298.  Where  a  petition  charges  the  defend- 
ant with  the  commission  of  acts  amounting 
to  wantonness,  but  characterizes  the  con- 
duct complained  of  simply  as  "negligence," 
no  error  is  committed  in  allowing  wanton 
misconduct  to  be  charged  in  express  terms, 
even  after  the  limitation  period  has  ex- 
pired. Harbert  v.  Kansas  City  Elevated  R. 
Co.  50:  850,  1.38  Pac.  041,  91  Kan.  605. 

299.  Inserting  a  designation  of  the  bene- 
ficiary in  a  complaint  filed  to  recover  money 
for  wrongful  death,  which,  under  the  stat- 
ute, can  be  recovered  only  for  the  benefit 
of  widow  and  next  of  kin,  does  not,  although 
the  complaint  is  insufficient  without  it,  state 
a  new  cause  of  action  so  as  to  be  ineffectual 
if  tlie  limitation  period  had  elapsed  before 
the  amendment.  N^ubeck  v.  Lynch,  37:  813, 
37  App.  D.  C.  576. 

300.  A  declaration  setting  up  the  killing 
of  a  pedestrian  attempting  to  cross  the 
street,  by  the  negligent  running  of  a  street 
car,  cannot  be  amended  after  the  statute  of 
limitations  has  run,  so  as  to  allege  the  kill- 
ing of  an  intending  passenger  by  the  negli- 
gent starting  of  the  car  before  he  was  safe- 
ly on  board.  Martin  v.  Pittsburg  Railways 
Co.  26:  1221,  75  Atl.  837,  227  Pa.  18. 

301.  The  substitution  of  a  petition  charg- 
ing the  generally  dangerous  condition  of  a 
sidewalk  for  one  complaining  of  specific  de- 
fects therein  does  not  plead  a  new  cause  of 
action,  not  within  the  notice  which  had 
been  given  of  the  accident,  where  the  sub- 
stituted charge  is  but  an  amplification  of 
the  original  one.  Woods  v.  Lisbon,  16: 
886,  116  N.  W.   143,   138  Iowa,  402. 

302.  A  new  cause  of  action,  which  will  be 
barred  by  the  statute  of  limitations  if  not 
instituted  within  the  required  period,  is  not 
set  up,  in  an  action  against  a  property  own- 
er for  injury  to  a  bricklayer  by  the  fall  of 
the  foundation  wall  of  the  building,  by  an 
amended  declaration  which  merely  specifies 
the  particulars  in  which  the  foundation  is 
claimed  to  be  insufficient.  Hagen  v.  Schleu- 
ter,  22:  856,  86  N.  E.  112,  236  111,  467. 
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303.  The  complaint  in  an  action  by  a  rail- 
road employee  for  injuries  caused  by  fail- 
ure of  the  company  to  use  cars  equipped 
with  couplers  in  ordinary  use  cannot,  after 
the  limitation  period  has  elapsed,  be  amend- 
ed so  as  to  charge  failure  to  comply  with 
the  act  of  Congress  requiring  interstate 
railroad  companies  to  equip  their  cars  with 
automatic  couplers,  and  depriving  them  of 
the  defense  of  assumption  of  risk.  Allen  v. 
Tuscarora  Valley  R.  Co.  30:  1096,  78  Atl. 
34,  229  Pa    97.  (Annotated) 

304.  Where  actions  are  commenced  by 
pra'cipe  wliich  merely  states  the  form  of 
action,  an  amendment  may  be  allowed  in 
an  action  charging  injury  by  a  master  to 
his  servant  so  as  to  eliminate  the  element 
of  service,  and  charge  negligent  injury  to 
one  bearing  no  contractual  relation  to  de- 
fendant, even  though  the  limitation  period 
lias  elapsed  at  the  time  the  amendment  is 
filed,  if  it  had  not  done  so  when  the  prae- 
cipe was  issued.  Philadelphia,  B.  &  W.  R. 
Co.  V.  Gatta,  47:932,  85  Atl.  721,  —  Del. 
— .  (Annotated) 

305.  An  amendment  of  a  petition  in  which 
it  was  originally  sought  to  recover  for  per- 
sonal injuries  on  the  theory  of  the  existence 
of  the  relation  of  master  and  servant  be- 
tween the  defendant  and  the  plaintiff,  so 
that  a  recovery  is  sought  on  the  theory 
that  plaintiff  while  employed  by  an  inde- 
pendent contractor  was  at  work  upon  the 
defendant's  premises  by  invitation  and  was 
injured  by  the  negligence  of  the  defendant 
in  not  furnishing  a  safe  place  to  work,  is 
a  substitution  of  a  new  cause  of  action 
which,  not  having  been  presented  until 
the  statute  of  limitations  had  run,  is  barred. 
Westover  v.  Hoover,  48:  984,  143  N.  W. 
946,  94  Neb.  596. 

Nexr  action. 

See  also  Courts,  276. 

306.  A  voluntary  dismissal  without  preju- 
dice to  a  future  action  is  a  failure  other- 
wise than  upon  the  merits,  within  the 
meaning  of  §  23  of  the  Civil  Code  of  Kan- 
sas, which  provides  that,  if  an  action  is 
commenced  in  time,  and  the  plaintiff  fails 
in  it  otherwise  than  upon  the  merits,  he 
may  commence  a  new  action  within  one 
year  after  the  failure.  Harrison  v.  Rem- 
ington Paper  Co.  3:  954,  140  Fed.  385,  72 
C.  C.  A.  405. 

307.  The  dismissal  of  an  action  to  recover 
damages  for  personal  injuries  because  of 
failure  to  file  a  declaration  does  not  pre- 
vent the  bringing  of  a  new  action  within 
the  time  allowed  by  statute  after  the  fail- 
ure of  a  former  proceeding,  although  the 
statutory  period  has  run  since  the  accident 
occurred.  Minton  v.  La  FoUette  Coal,  Iron 
&  R.  Co.  11:  478,  101  S.  W.  178,  117  Tenn. 
415.  (Annotated) 

c.  By  payment  or  promise. 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 

308.  The  rule  that  a  new  promise  or  part 
payment    suspends    the    operation    of    the 
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statute  of  limitations,  or  revives  and  con- 
tinues the  cause  of  action,  made  the  foun- 
dation of  Minn.  Rev.  Laws  1905,  §  4086, 
is  limited  to  contracts,  express  or  implied, 
and  does  not  include  a  judgment  for  the 
recovery  of  money,  which  is  not  a  con- 
tract within  the  meaning  of  the  rule.  Ol- 
son V.  Dahl,  8:  444,  109  N.  W.  1001,  99 
Minn.    43.3.  (Annotated) 

Payment. 

Revival   of   debt   discharged   in   bankruptcy 
by  part  payment,  see  Bankruptcy,  159. 
See  also  supra,  308;  infra,  341. 

309.  A  general  payment  made  by  a  debtor 
to  a  creditor  holding  several  separate  claims 
against  him,  all  of  which  are  then  barred 
by  the  statute  of  limitations,  will  not  re- 
move the  bar  of  the  statute  as  to  any  of 
them,  where  he  does  not  direct  or  authorize 
the  application  of  the  payment  upon  any 
particular  claim.  Anderson  v.  Nystrom,  13: 
1141,  114  N.  W.  742,  103  Minn.  168. 

(Annotated) 

310.  Under  the  statute  of  Washington,  a 
partial  payment  made  upon  a  promissory 
note  after  maturity,  and  before  the  statute 
of  limitations  has  run,  is  an  acknowledg- 
ment that  the  note  has  not  been  discharged, 
that  the  debt  is  recognized  as  in  existence, 
that  the  privilege  to  claim  the  maturity  of 
the  note  as  the  date  from  which  the  statute 
begins  to  run  is  waived,  and  that  the  date 
of  payment  is  fixed  as  a  new  date  from 
which  the  statute  begins  to  run.  Sterrett  v. 
Sweeney,  20:  963,  98  Pac.  418,  15  Idaho.  416. 

311.  Part  payment  by  itself,  and  apart 
from  circumstances  under  which  it  is  made, 
does  not  necessarily  carry  with  it  a  promise 
to  pay  the  remainder;  the  part  payment 
must  be  made  under  circumstances  from 
which  a  promise  to  pay  the  remainder  can 
be  inferred.  Marreco  v.  Richardson,  1  B. 
R.  C.  485,  [1908]  2  K.  B.  584.  Also  Re- 
ported in  77  L.  J.  K.  B.  N.  S.  859,  99  L.  T. 
N.  S.  486,  24  Times  L.  R.  624,  52  Sol.  Jo. 
616. 

312.  The  date  of  a  part  payment  made  by 
cheque,  relied  upon  to  take  a  case  out  of 
the  statute  of  limitations,  is  that  when  the 
cheque  was  given  and  not  the  date  when 
it  was  actually  paid,  notwithstanding  an 
agreement  of  the  parties  that  it  sliould  not 
be  presented  for  payment  before  that  date. 
Marreco  v.  Richardson,  1  B.  R.  C.  485, 
[1908]  2  K.  B.  584.  Also  Reported  in  77 
L.  J.  K.  B.  N.  S.  859,  99  L.  T.  N.  S.  486, 
24  Times  L.  R.  624,  52  Sol.  Jo.  516. 

(Annotated) 

313.  The  receipt  by  a  mortgagee  in  pos- 
session, of  the  rents  and  profits  of  the  land, 
are  not  such  payments  as  will  toll  the 
running  of  the  statute  of  limitations  against 
the  right  to  redeem  from  the  mortgage. 
Mahaflfy  v.  Paris,  24:  840,  122  N.  W.  934, 
144  Iowa,  220. 

314.  A  mortgage  is  embraced  by  a  stat- 
ute providing  that  whenever  any  payment 
shall  be  made  upon  any  existing  contract, 
whether  it  be  bill  of  exchange,  promissory 
note,  bond,  or  other  evidence  of  indebted- 
ness, the  limitation  sliall  commence  from 
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the   time   it   is  made.      Kaiser   v.   Idleman, 
28:  169,  108  Pac.  193.  57  Or.  224. 

315.  One  holding  another's  note  cannot,' 
without  the  consent  or  direction  of  the 
maker,  apply  an  indebtedness  which  he 
owes  the  maker  on  open  account  in  re- 
duction of  the  note,  so  as  to  toll  the  statute 
of  limitations.  Samuel  v.  Samuel's  Admin- 
istrator, 42:  1 155,  151  S.  W.  076,  151  Ky. 
235.  (Annotated) 

316.  The  application  of  the  proceeds  of 
collateral  to  an  obligation  given  to  a  bank 
is  a  voluntary  payment  which  will  revive 
a  debt  barred  by  tlie  statute  of  limitations, 
where  the  obligation  constitutes  the  cashier 
the  attorney  of  the  debtor  to  transfer  the 
collateral  and  apply  its  proceeds,  and  binds 
them  to  pay  any  deficiency.  First  Nat. 
Bank  v.  King,  49:  392,  80  S.  E.  251,  164 
N.  C.  303. 

317.  The  exercise  by  a  bank  of  its  con- 
tract right  to  sell  collateral,  and  apply  the 
proceeds  on  a  note  held  by  it,  is  not  a  pay- 
ment which  will  extend  the  limitation  pe- 
riod upon  the  note,  although  it  has  not  yet 
expired.  Brooklyn  Bank  v.  Barnabv,  27: 
843,  90  N.  E.  834,  197  N.  Y.  210. 

(Annotated) 

318.  Compliance  by  the  holder  of  a  note 
with  the  maker's  request  tliat  it  release  cer- 
tain collateral,  and  accept  in  place  thereof  a 
certain  sum  in  cash,  which  it  credits  on  the 
note,  will  operate  to  extend  the  limitation 
period  upon  the  note.  Brooklyn  Bank  v. 
Harnaby,  27:  843,  90  N.  E.  834,  197  N.  Y. 
•210. 

319.  Failure  of  the  maker  of  a  note  to 
protest,  upon  receiving  notice  that  the  holder 
has  exercised  his  contract  right  to  sell  col- 
lateral and  apply  the  proceeds  on  the  note, 
does  not  amount  to  a  ratification  of  the  ap- 
plication, so  as  to  render  it  a  payment 
which  will  toll  the  running  of  the  statute  of 
limitations.  Brooklyn  Bank  v.  Barnabj', 
27:  843,  90  N.  E.  834,  197  N.  Y.  210. 

320.  The  indorsement  upon  a  note  of  the 
proceeds  of  a  mortgage  given  to  secure  it 
is  not  such  a  payment  as  will  toll  the  run- 
ning of  the  statute  of  limitations  against 
an  action  on  the  note.  Lovell  v.  Goss,  22: 
mo,   101    Pac.   72,  45   Colo.   304. 

321.  The  rule  that  the  indorsement  upon  a 
promissory  note  of  the  proceeds  of  a  deed 
of  trust  given  to  secure  it  will  not  take  tlie 
unsatisfied  portion  of  the  note  out  of  the 
statute  of  limitations  is  not  different, 
whether  the  equity  of  redemption  remains 
in  the  maker  of  the  note,  or  has  passed 
from  him.  Holmquist  v.  Gilbert,  14:  479, 
92  Pac.  232,  41  Colo.  113. 

322.  The  application  by  a  trustee  in  a 
deed  of  trust  securing  a  promissory  note 
of  the  proceeds  of  a  sale  imder  tlie  deed,  to 
the  note,  as  authorized  by  the  terms  of  the 
deed,  is  not  such  a  payment  or  acknowl- 
edgment on  the  part  of  the  maker  of  the 
note  as  to  take  it  out  of  the  statute  of  limi- 
tations as  to  the  part  remaining  unpaid. 
Holmquist  v.  Gilbert,  14:  479,  92  Pac.  232, 
41  Colo.  113.  (Annotated) 

323.  The  application  upon  a  promissory 
note  of  the  proceeds  of  a  deed  of  trust  given 
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to  secure  it  does  not,  whether  directed  by 
the  deed  or  not,  revive  the  note  by  operation 
of  law  after  it  has  become  barred  by  the 
statute  of  limitations.  Holmquist  v.  Gil- 
bert, 14:  479,  92  Pac.  232,  41  Colo.  113. 

324.  An  action  brought  upon  a  promissory 
note  is  not  barred  by  the  statute  of  limita- 
tions, where  payment  ol  dividends  upon  the 
stock  of  a  corporation  assigned  to  the  payee 
by  the  maker  of  the  note  as  collateral 
security  has  been  made  within  the  statutory 
period,  and  applied  upon  the  note.  Bosler 
V.  McShane,  12:  1032,  110  N.  W.  726,  113  N. 
W.  998,  78  Neb.  86.  (Annotated) 

325.  Payment  of  interest  by  the  specific 
devisee  of  part  of  a  testator's  real  estate, 
which  was  subject  to  a  mortgage  created  by 
the  testator,  is  sufficient  to  keep  the  mort- 
gagee's right  of  action  alive  against  the 
specific  devisees  of  other  parts  of  the  real 
estate  which  was  not  subject  to  the  mort- 
gage, and  thus  entitle  the  mortgagee  to  en- 
force his  claim  for  any  deficiency  against 
the  latter  property.  Re  Lacey,  2  B.  R.  C. 
265,  [1907]  1  Ch.  330.  Also  Reported  in 
76  L.  J.  Ch.  N.  S.  316,  96  L.  T.  N.  S.  306. 

(Annotated) 

326.  A  payment  of  interest  by  a  trustee 
of  a  settled  fund  to  a  tenant  for  life  is  not 
such  an  acknowledgment  by  the  trustee  of 
the  existence  of  the  trust  capital,  which  will 
inure  to  the  benefit  of  the  tenant  for  life, 
as  will  preclude  the  trustee  from  availing 
himself  of  a  statute  enacting  that  in  any 
action  against  a  trustee,  except  where 
founded  upon  a  fraudulent  breach  of  trust, 
which  is  one  to  which  no  existing  statute 
of  limitations  applies,  the  trustee  shall  be 
entitled  to  the  benefit  of  and  be  at  liberty 
to  plead  the  lapse  of  time  as  a  bar  to  such 
action  in  the  like  manner  and  to  the  like 
extent  as  if  the  claim  had  been  against  him 
in  an  action  of  debt  for  money  had  and 
received.  Re  Fountaine,  2  B.  R.  C.  654, 
[1909]  2  Ch.  382.  Also  Reported  in  78  L. 
J.  Ch.  N.  S.  648,  101  L.  T.  N.  S.  83,  25 
Times  L.  R.  689. 

327.  Interest  payments  upon  the  mort- 
gage debt  by  the  son  of  the  mortgagor  who, 
having  been  let  into  possession  of  the  prop- 
erty during  the  lifetime  of  the  mortgagor 
under  an  agreement  to  work  it  on  shares, 
continues  his  possession  after  the  mortga- 
gor's death  with  the  acquiescence  of  his 
brothers  and  sisters,  prevent  the  running  of 
the  statute  of  limitations  in  favor  of  the 
latter  against  the  mortgage  debt.  Clute  v. 
Clute,  27:  146,  90  N.  E.  988,  197  N.  Y.  439. 

(Annotated) 

328.  Payment  of  interest  on  a  note  barred 
by  the  statute  of  limitations  revives  both 
the  note  and  a  mortgage  given  to  secure 
it,  so  far  as  affects  the  interest  of  the 
payors,  and  continues  the  mortgage  as  a 
valid  lien  superior  to  the  rights  of  subse- 
quent judgment  lien  holders,  under  a  stat- 
ute providing  that  in  any  case  founded  on 
contract,  where  a  payment  of  principal  or 
interest  has  been  made,  an  action  may  be 
brought  within  the  statutory  period  after 
such'  payment.  Clark  v.  Grant,  28:  519, 
109  Pac.  234,  26  Okla.  398. 
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329.  A  note  indorsed  by  an  accommoda- 
tion indorser  before  delivery,  for  the  in- 
terest due  on  outlawed  notes,  upon  which 
he  was  jointly  and  severally  liable,  will  re- 
move, as  to  him,  the  bar  from  the  earlier 
notes.  Medomak  Nat.  Bank  v.  Wyman, 
4:  562,  62  Atl.  658,  100  Me.  556. 

330.  Payments  on  account  by  one  who  has 
given  bond  with  sureties  to  secure  money 
lent  him  by  a  school  district,  before  the 
limitation  period  has  expired,  will  toll  the 
statute  as  against  the  sureties.  Clinton 
County  V.  Smith,  37:  272,  141  S.  W.  1091, 
238  Mo.  118. 

331.  That  payments  by  one  who  has  bor- 
rowed money  belonging  to  a  school  district, 
giving  as  security  a  bond  secured  by  mort- 
gage, were  credited  to  him  individually  on 
the  books  of  the  district,  and  not  indorsed 
on  the  bond,  does  not  render  the  indebted- 
ness one  merely  on  open  account  against 
him,  with  the  bond  as  collateral,  so  that  the 
payments  will  not  affect  the  running  of  the 
statute  of  limitations  against  the  sureties 
on  the  bond.  Clinton  County  v.  Smith,  37: 
272,   141   S.   W.   1091,  238  Mo.   118. 

332.  The  running  of  the  statute  of  limi- 
tations upon  a  mortgage  debt  will  be  ar- 
rested by  a  payment  by  the  mortgagor  be- 
fore the  action  is  barred,  although  he  has 
transferred  the  property  to  a  stranger, 
where,  under  the  statute,  a  payment  con- 
tinues and  keeps  alive  the  original  prom- 
ise. Kaiser  v.  Idleman,  28:  169,  108  Pac. 
193,  57  Or.  224.  (Annotated) 

333.  Where  the  statute  makes  payments 
to  the  record  owner  of  a  mortgage  binding 
upon  the  real  owner,  a  part  payment  to  a 
mortgagee  who  has  made  an  unrecorded 
assignment  is  sufficient  to  toll  the  statute 
of  limitations.  Girard  Trust  Co.  v.  Owen, 
33:  262,  112  Pac.  619,  83  Kan.  692. 

( Annotated ) 

334.  Payments  on  a  mortgage  which  had 
been  executed  by  a  man  and  wife  upon  prop- 
erty the  title  to  which  became  vested  in 
her,  by  her  tenant,  from  the  income  of  the 
property,  with  her  authority  and  after  her 
death  by  acquiescence  of  her  heirs,  will  pre- 
vent the  running  of  the  statute  of  limita- 
tions in  favor  of  the  heirs.  Ellis  v.  Sny- 
der, 32:  253,  112  Pac.  594,  83  Kan.  638. 

335.  A  cause  of  action  becomes  merged  in 
the  judgment  rendered  in  an  action  to  re- 
cover thereon,  and  is  therefore  extinct,  and 
a  part  payment  of  the  judgment,  after  the 
bar  of  the  statute  of  limitations  has  be- 
come fixed,  does  not,  by  implication,  revive 
the  original  cause  of  action,  as  such  pay- 
ment operates  upon  contracts  for  the  pay- 
ment of  money.  Olson  v.  Dahl,  8:444,  109 
N.  W.  1001,  99  Minn.  433. 

336.  Part  payments  upon  a  mortgage  debt 
will  extend  the  limitation  period  for  ac- 
tions upon  the  mortgage  as  well  as  the 
period  for  actions  upon  the  debt.  Hughes 
v.  Thomas,  11:  744,  HI  N.  W.  474,  131  Wis. 
315.  (Annotated) 

337.  Where  one  of  two  joint  makers  of 
a  promissory  note  makes  a  payment  there- 
on shortly  after  the  note  becomes  due, 
merely  as' the  agent  of  the  other,  and  with 
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Ilia  money,  and  at  the  same  time  states  to 
the  holder  that  the  money  so  paid  be- 
longs to  his  co-obligor,  for  whom  and  at 
whose  request  he  is  paying  it,  such  pay- 
ment does  not  alTect  the  operation  of  stat- 
ute of  limitations  as  to  himself;  it  being 
that  of  tiie  one  for  whom  he  is  acting  as 
an  agent.  Elmore  v.  Fanning,  38:  685,  117 
Pac.    1019,   85   Kan.    501.  (Annotated) 

338.  A  joint  maker  of  a  promissory  note, 
who  delivers  to  the  holder  money  given  him 
by  the   co-obligor   to   pay   upon   the   instru- 
ment,  is  not   bound,   in   order  to  avoid   the 
payments   acting  to  toll   the   limitation  pe- 
riod as  to  himself,  to  declare  that  the  pay- 
ment was  not  made  for  himself,  if  he  states 
that  lie  makes  it  for  the  other  and  with  his 
money;    nor    is    lie    required    to    warn    the 
holder    that   the    time    in   which    an   action 
may   be   brought   against   him    will   not   be 
enlarged  by  such  payment.     Elmore  v.  Fan- 
ning, 38:  685,  117  Tac.  1019,  85  Kan.  501. 
Promise  or  acknoixrledgment. 
EfTect  of  promise  or  recognition  of  liability 
on  claim  discharged  in  bankruptcy,  see 
Bankruptcy,  158,  161. 
Necessity  that  new  promise  shall  be  in  writ- 
ing, see  Contracts,  197,  198. 
Effect   of   admission   of   certain   amount   as 
due  on  barred  debt  and  accruing  inter- 
est, see  Interest,  52. 
See  also  supra,  308. 

339.  A  judgment  is  a  contract  debt  with- 
in the  moaning  of  a  statute  permitting  a 
new  promise  to  revive  such  debts  after 
they  have  been  barred  by  the  statute  of 
limitations.  Spilde  v.  Johnson,  8:  439,  109 
N.    W.   1023,    132   Iowa,  484.      (Annotated) 

340.  Reasonable  certainty  that  an  ac- 
knowledgment relates  to  the  debt  in  ques- 
tion is  suflicient  to  revive  it  after  it  has 
been  barred  by  the  statute  of  limitations. 
Doran  v.  Doran,  25:  805,  123  N.  W.  996, 
145  Iowa,  122. 

341.  A  new  promise  will  not  be  inferred 
from  the  fact  of  part  payment  of  an  obli- 
gation already  barred  by  the  statute  of  lim- 
itations, unless  the  debtor  definitely  points 
out  the  debt  or  obligation,  and  manifests  an 
intention  to  discharge  it  in  part.  Anderson 
V.  Nystrom,  13:  1141,  114  N.  W.  742,  103 
Minn.  168. 

342.  An  unaccepted  offer  to  turn  over  a 
tax  receipt  against  the  property  of  claimant 
in  full  satisfaction  of  a  debt  is  not  a  suf- 
ficient promise  to  toll  the  running  of  the 
statute  of  limitations.  Marcum  v.  Terry, 
37:  885,  142  S.  W.  209,  146  Ky.  145. 

343.  The  giving  of  a  check  for  a  debt  is 
an  acknowledgment  to  toll  the  statute  of 
limitations,  although  the  check  is  subse- 
quently returned  and  the  debt  permitted  to 
stand.  Senninger  v.  Rowley,  i8:  223,  116 
N.  W.  695,  138  Iowa,  617.  (Annotated) 

344.  The  rule  that  a  subsequent  promise 
will  remove  the  bar  of  the  statute  of  lim- 
itations does  not  apply  to  actions  ex  de- 
licto. Nelson  v.  Petterson,  13:  912,  82  N. 
E.  229,  229  111.  240. 

345.  A  subsequent  promise  will  not  oper- 
ate to  remove  the  bar  of  the  statute  of  lim- 
itations against  an  action  of  indebitatus  as- 
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sumpsit  based  upon  fraudulent  represen- 
tations and  concealments  by  defendant,  since 
the  foundation  of  th«  action  is  in  tort,  and 
it  is  only  by  a  fiction  of  law  that  a  promise 
to  pay  is  said  to  be  implied.  Nelson  v.  Pat- 
terson,  13:  912,   82  N.   E.   229,   229   111.  240. 

(Annotated) 

346.  Under  a  statute  providing  for  the 
revival  of  a  debt  barred  by  the  statute  of 
limitations  by  an  admission  in  writing,  a 
mortgage  may  be  revived  by  making  a  con- 
veyance of  the  property  by  the  mortgagor, 
subject  to  the  mortgage,  upon  which  a  cer- 
tain amount  is  stated  to  be  due  and  unpaid. 
Doran  v.  Doran,  25:  805,  123  N.  VV.  996,  145 
lowa^  122.  (Annotated) 

347.  A  letter  by  a  debtor  to  his  creditor 
stating  that  he  had  not  figured  on  paying 
the  latter  anything  at  present,  but  'had 
used  the  money  for  other  purposes,  is  suffi- 
cient to  toll  the  statute  of  limitations. 
Senninger  v.  Rowley,  18:  22s,  116  N  W 
695,  138  Iowa,  617.  "        ' 

34S.  A  letter  written  to  a  bank  holding  a 
barred  note  for  collection,  and  also  other 
claims  against  the  writer,  in  which  he  prom- 
ises to  pay  as  soon  as  he  can  get  the  money, 
without  identifying  the  debt  to  which  he 
refers,  is  not  sufficient  to  take  the  debt  out 
of  the  statute,  which,  by  the  terms  of  the 
statute,  can  be  done  only  by  a  writing 
signed  by  the  party  to  be  charged,  since  the 
writing,  to  have  that  effect,  must  be  suffi- 
cient of  itself  to  support  an  action.  Cotulla 
V.  Urbahn,  34:  345,  135  S.  W.  1159,  104  Tex. 
208. 

349.  Although  a  grantee  of  land  does  not 
assume  personal  liability  for  the  payment 
of  the  mortgage  debt  thereon,  his  written 
admission  that  it  is  unpaid  is  sufficient  to 
toll  the  statute  of  limitations  against  fore- 
closure of  the  mortgage.  Senninger  v.  Row- 
ley, 18:  223,  116  N.  W.  695,  138  Iowa,  617. 

350.  A  written  promise  by  the  maker  of 
a  note  to  pay  any  deficiency  which  may  ex- 
ist, upon  the  application  of  the  collateral 
upon  the  note,  will  not  cause  the  action  up- 
on the  note  to  survive  the  bar  of  the  statute 
of  limitations,  although  the  statutory  period 
has  not  run  since  the  collateral  was  finally 
exhausted.  Brooklyn  Bank  v.  Barnaby,  27: 
843,  90  N.  E.  834,  197  N.  Y.  210. 

351.  The  payee  of  a  note,  who  has  as- 
signed it  as  collateral  security,  has  still 
such  an  interest  therein  that  a  written 
acknowledgment  made  to  him  by  the  debtor 
may  serve  to  toll  the  statute  of  limitations. 
Girard  Trust  Co.  v.  Owen,  33:  262,  112  Pac.  ' 
619,  83  Kan.  692. 

352.  A  promise  to  give  a  new  note  to 
renew  one  about  to  be  barred  by  the  stat- 
ute of  limitations,  followed  by,  "Will  you 
let  me  know  if  that  will  do,  and  we  can 
fix  it  lip  any  time  that  way?"  which  is 
rejected,  is  not  an  express  promise  to  pay 
within  the  meaning  of  a  statute  providing 
that  a  promise  to  take  it  out  of  the  opera- 
tion of  the  statute  must  be  express.  Gray 
V.  Day,  43:  535,  84  Atl.  1073,   109  Me.  492. 

(Annotated) 
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353.  A  legacy  reciting  that  it  is  in  con- 
sideration of'  the  legatee's  care  for  the  tes- 
tator's invalid  motlier  many  years  preced- 
ing hex  death,  and  also  for  her  care  of  the 
testator's  infant  son,  is  not  an  acknowl- 
edgment of  a  legal  obligation,  so  as  to 
remove  the  bar  of  the  statute  of  limita- 
tions from  an  action  to  recover  for  such 
services,  as  it  does  not  imply  a  debt,  but  a 
bounty.  McNeal  v.  Pierce,  1:1117,  75  N. 
E.  938,  73  Ohio  St.  7.  (Annotated) 


lilMITATION    OF    INDEBTEDNESS. 

Of  county,  see  Counties,  2.5-29;  Taxes,  37. 
Of  municipal   corporations,   see  Municipal 

Corporations,  II.  e,  2. 
Of  school  district,  see  Schools,  56-58. 
Of  state,  see  State,  3-9. 
Injunction   against  levying  tax  to  pay  for 

improvement   whose   cost   exceeds   debt 

limit,  see  Injunction,  367. 


LIMITATION  OF  LIABILITY. 

Discrimination  in  statute  as  to,  see  Consti- 
tutional Law,  290. 

For  carriage  of  passenger,  see  Cabbiebs, 
II.  m,  6. 

For  los^  of  baggage,  see  Cakriebs,  II.  o,  5. 

As  to  freight,  see  Carriers,  III.  g. 

By  carrier,  conflict  of  laws  as  to,  see  Con- 
flict OF  Laws,  50,  52-55. 

Validity  of  contracts  as  to,  generally,  see 
Contracts,  III.  c,  2. 

Ratification  of  illegal  contract,  see  Con- 
tracts, 561,  562. 

Of  ship  owners,  see  Salvage,  5 ;  Shippinq, 
I. 

By  telegraph  companies,  statute  prohibit- 
ing, see  Commerce,  30;  Conflict  of 
Laws,  58;  Telegraphs,  II.  d. 


LIMITATION    OVER. 

Validity  of,  see  Perpetuities. 


LIMITATIONS. 


In  estates,  see  Deeds,  II.  e;  Wills,  III.  g. 


LIMITED    PAIITNEK,SHIP. 

See  Pabtneb^hip,  VIII. 

«-»> . 

LINE  FENCE. 

See  Fences,  II. 
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LINEMEN. 

Liability    for    injury    to,    see    Electricity, 

54-57 ;  Masteb  and  Servant,  245,  297- 

299,  442. 
Evidence  of  custom  as  to  inspection  of  poles 

on  which  linemen  work,  see  Evidence, 

1533, 
Master's  duty  to  warn  or  instruct,  see  Mas- 
ter AND  Servant,  245;  Trial,  469. 
Contributory  negligence  of,  see  Electricity, 

85-87 ;  Master  and  Servant,  632,  633 ; 

Trial,  495. 
Assumption    of    risk    by,    see    Master   and 

Servant,  498,  518,  575. 
Injury  by  negligence  of  fellow  servant,  see 

Master  and  Servant,  727. 
Who    are    follow    servants    of,    see   Master 

AND  Servant,  796,  797. 


LINSEED  OIL. 


Statute  as  to  adulteration  of,  see  Adultfba- 
TioN;  Constitutional  Law,  728. 


LIQUIDATED  DAMAGES. 

Presumption  and  burden  of  proof  of  intent 

of  parties,  see  Evidence,  226. 
Tender  of,  see  Tender,  22. 
In  general,  see  Damages,  III.  a,  7. 


LIQUIDATION. 


EfTect  of  repeal  of  statute  authorizing  liqui- 
dation of  insolvent  bank,  see  Statutes, 
360,  361. 


LIQUOR. 

See  Intoxicating  Liquors. 


LIQUOR   TAX    CERTIFICATE. 

See  Intoxicating  Liquors,  II. 


LIS    PENDENS. 


J.  In  general,    1—3. 
II.  rurchasers  pending  suit,  4—14, 

Abatement  by  pendency  of  action,  see  Abate- 
ment and  Revival,  III. 

Pendency  of  equitable  action  as  ground  for 
injunction  asrainst  leoral  proceedings, 
see  Injunction,  259,  260. 

Pendency  of  other  action  as  defense  to  ac- 
tion to  vacate  judgment,  see  Judgment, 
330. 
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LIS  PENDENS,  I.,  U. 


I.  In  general, 

(See  also   same   heading   in   Digest   L.R.A. 
1-10.) 

1.  The  doctrine  of  lis  pendens  is  ap- 
plicable to  a  suit  to  enforce  a  trust  deed. 
Wingfield  v.  Neall,  lo:  443,  54  S.  E.  47,  CO 
W.  Va.   106. 

2.  In  Georgia  a  pending  suit  is  a  general 
notice  of  an  equity  or  claim  from  the  time 
the  petition  is  filed  and  docketed,  if  this  be 
followed  by  the  issuance  and  service  of 
process  and  due  prosecution.  Bridger  v. 
Exchange  Bank,  8:463,  56  S.  E.  97,  126 
Ga.    821. 

3.  The  protection  afforded  to  a  plain- 
tiff under  the  doctrine  that  I'is  pendens  is 
notice  to  all  the  world  may  be  lost  by  a 
failure  on  his  part  to  prosecute  the  ac- 
tion with  due  diligence;  and  a  similar  rule 
would  seem  to  apply  to  a  cross  complaint 
creating  a  new  Us  pendens  when  filed,  if 
there  be  laches  on  the  part  of  the  person 
filing  it  in  failing  duly  to  prosecute  it. 
Bridger  v.  Exchange  Bank,  8:  463,  56  S.  E. 
97,  126  Ga.  821. 

II.  Purchasers  pending  suit. 

(See  also   same  heading  in  Digest  L.R.A. 
1-70.) 

4.  Parties  to  a  suit  may  execute  pen- 
dente lite  a  deed  to  carry  into  effect  a  bind- 
ing parol  agreement  into  which  they  had 
entered  before  the  suit  was  brought.  Ran- 
kin V.  Harrisonburg,  3:  919,  52  S.  E.  555, 
104  Va.  524. 

5.  The  title  to  money  deposited  in  bank 
by  a  purchaser  of  real  estate,  with  directions 
to  turn  it  over  to  the  vendor  upon  his  de- 
positing a  deed,  passes  upon  deposit  of  the 
deed  and  the  crediting  of  the  money  to  the 
account  of  the  vendor,  notwithstanding  a 
notice  by  the  broker  that  the  deeds  shall 
not  be  delivered  until  his  commission  is 
paid,  so  that  the  bona  fides  of  the  transac- 
tion will  not  be  affected  by  notice  of  a  suit 
concerning  the  title,  received  after  that 
time.  Spnrks  v.  Taylor,  6:  381,  90  S.  W. 
485,  99  Tex.  411. 

6.  From  the  time  of  the  commence- 
ment of  an  action  afl'eeting  real  property, 
lis  pendens  arises  in  favor  of  the  defend- 
ant, as  against  a  purchaser  from  the 
plaintiff,  as  to  all  pertinent  matters  averred 
in  the  complaint  or  in  pleas  or  answers  to 
it  defensive  in  character  and  seeking  mere- 
ly to  prevent  a  recovery;  but  as  to  matters 
averred  in  a  cross  action  or  cross  complaint 
by  the  defendant,  setting  up  affirmative 
rights  and  praying  affirmative  relief 
against  the  plaintiff,  the  lis  pendens  begins 
from  the  filing  of  the  cross  action  or  the 
cross  complaint.  Bridger  v.  Exchange 
Bank,  8:  463,  56  S.  E.  97,  126  Ga.  821. 

(Annotated) 

7.  The  doctrine  of  lis  pendens  applies 
to  a  judgment  creditor  whose  rights  as  an 
encumbrancer  are  acquired  during  the  ex- 
istence of  the  lis  pendens;  and  also  to  a 
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purchaser  of  the  property  at  a  judicial  sale 
had  in  execution  of  a  judgment  in  favor 
of  a  person  whose  interests  in  the  property 
thus  sold  are  affected  by  the  lis  pendens. 
Bridger  v.  Exchange  Bank,  8:  463,  56  S. 
E.   97,   126  Ga.   821. 

8.  One  who,  after  final  decree  and  ter- 
mination of  a  suit  to  enforce  a  trust  deed  and 
before  an  appeal  is  obtained,  purchases  in 
good  faith  the  property  which  is  the  sub- 
ject of  the  litigation,  is  not  a  purchaser 
pendente  lite  and  will  be  protected  in  such 
purchase.  Wingfield  v.  Neall,  10:  443,  54  S. 
E.   47,  60  W.  Va.   106.  (Annotated) 

9,  Under  a  statute  providing  that  no 
suit  affecting  real  estate  shall  afi'ect  pur- 
chasers until  notice  of  its  maintenance  has 
been  filed,  the  omission  to  file  the  notice 
leaves  the  parties  free  to  deal  with  the 
subject-matter  of  the  litigation  untram- 
meled,  and  one  acquiring  an  interest  there- 
in pendente  lite  is  unaifected  by  the  liti- 
gation, provided  his  acquisition  was  made 
bona  fide  and  without  notice  of  equities. 
Wood  V.  Price  (N.  J.  Err.  &  App.) 
38:  772,  81  Atl.  983,  79  N.  J.  Eq.  620. 

10.  One  who  leases  real  property  from  a 
successful  litigant  while  an  appeal  is  pend- 
ing takes  his  leasehold  interest  at  the  risk 
of  a  reversal  of  the  judgment,  as  in  such 
case  he  is  bound  to  know  that  an  appeal  had 
been  taken  from  the  judgment,  even  though 
no  supersedeas  bond  was  given.  Schutz  v. 
Kremer,  27:  735,  107  Pac.  780,  82  Kan.  175. 

(Annotated) 

11.  A  suit  for  specific  performance  of  a 
contract  for  the  sale  of  land  is  notice  of  the 
claim  that  the  plaintiff  sets  up  therein  from 
the  time  it  is  commenced  and  docketed; 
and,  if  duly  prosecuted  and  not  collusive, 
one  purchasing  the  land  pending  the  suit  is 
affected  by  the  final  decree  rendered  there- 
in, though  the  suit  is  in  a  county  other 
than  the  one  in  which  the  land  is  located. 
Marshall  v.  Whatley,  36:  552,  72  S.  E.  244, 
136    Ga.    805.  (Annotated) 

12.  One  who  advances  money  to  take  up 
a  mortgage  which  was  levied  on  and  sold 
to  a  stranger  for  the  payment  of  the  costs 
in  a  suit  to  foreclose  it  is  bound  by  con- 
strnctive  notice  of  the  rights  of  the  parties 
afforded  by  the  lis  pendens  filed  at  the  time 
the  foreclosure  suit  was  begun,  so  as  to  be 
precluded  from  claiming  priority  in  case  the 
sale  is  subsequently  set  aside.  Bank  v. 
Doherty,  4:  1191,  84  Pac.  872,  42  Wash. 
317. 

Negotiable   paper  and  securities. 

13.  One  who  purchases  a  prior  mortgage 
on  real  estate  pending  an  action  to  fore- 
close a  subsequent  one  takes  subject  to  any 
judgment  in  the  action,  whether  he  is  made 
a  party  thereto  or  not;  and  it  is  imma- 
terial that  a  formal  judgment  which  may 
be  rendered  in  the  lis  pendens  was  not  filed 
if  the  suit  was  in  the  county  where  the 
land  was  located.  Jones  v.  VVilliams,  36: 
426,  71   S.  E.   222,  155  N.   C.   179. 

From  one  not  a  party  to  suit. 

14.  A  lis  pendens  affects  not  only  a  pur- 
chaser from  one  of  the  parties  to  the  suit, 
either  plaintiff  or  defendant,  but  also  those 
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who  hold  by  conveyances  under  him. 
Bridger  v.  Exchrtnge  Bank,  8:  463,  56  S. 
E.  y/,  12U  Ga.  82L 


LITERARY    AND    ARTISTIC    PROP- 
ERTY. 

Rights  in  uncopyrighted  manuscripts,  see 
Accounting,  7;  Contracts,  13,  14; 
Damages,  303;  Injunction,  54. 

Conflict  of  law  as  to  rights  in,  see  Con- 
flict OF  Laws,  108. 

As  to  copyright,  see  Copyright. 

Common-law  rights  of  author,  see  Copy- 
bight,  11. 

Right  of  author  to  enjoin  publication  of 
text-book,  see  Injunction,  99. 

When  relation  of  principal  is  created  as  to, 
see  Pkincipal  and  Agent,  3. 

1.  The  property  right  in  the  words  of 
private  letters  is  in  the  writer,  and  not  in 
the  receiver,  except  letters  written  by 
agents,  and  those  where  the  conditions  in- 
dicate that  the  property  in  the  form  or  ex- 
pression is  in  another  than  the  writer;  but 
the  property  right  in  the  material  on  which 
the  letter  is  written,  with  the  right  to 
transfer  it,  is  in  the  receiver,  in  the  absence 
of  some  special  limitations  imposed  either 
by  the  subject-matter,  or  the  circumstances 
under  which  it  is  sent.  Baker  v.  Libbie,  37: 
944,  97  N.  E.  109,  210 'Mass.  599. 

2.  An  author's  common-law  property 
in  his  compositions,  while  not  lost  by  com- 
munication to  individuals,  is  lost  by  a  pub- 
lication to  the  world  in  general.  Macmillan 
&  Co.  V.  Dent,  3  B.  R.  C.  647,  [1907]  1  Ch. 
107.  Also  Reported  in  76  L.  J.  Ch.  N.  S. 
136,  95  L.  T.  N.  S.  730,  23  Times  L.  R.  45. 

3.  The  performance  of  an  unprinted 
dramatic  piece  does  not  destroy  the  au- 
thor's exclusive  common-law  right  to  pro- 
duce it.  Frohman  v.  Ferris,  43:  639,  87 
N.    E.    327,   238    111.    430.  (Annotated) 

4.  Any  person  who,  however  innocently, 
publishes  a  pirated  copy  of  an  unpublished 
picture,  which  has  not  been  protected  by 
copyright,  is  liable  to  damages  for  infringe- 
ment of  tlie  owner's  common-law  ri^ht  of 
property  in  the  picture.  Mansell  v.  Valley 
Printing  Co.  1  B.  R.  C.  187,  [1908]  2  Ch. 
441.  Also  Reported  in  77  L.  J.  Ch.  N.  S. 
742,  99  L.  T.  N.  S.  464,  24  Times  L.  R, 
802,  52  Sol.  Jo.  660.  (Annotated) 


LITTER. 

Power   to   prevent   casting  of,   into  streets, 
see  Municipal  Corporations,  45. 


LITTORAL  RIGHTS. 


See  Waters. 
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LIVERY  STABLE. 

Action  on  contract  or  in  tort  for  injury 
by  horse  let  by  liveryman,  see  Action 
OK  Suit,  85. 

Right  to  attachment  in  case  of  breach  of 
contract  to  hire  livery  rig,  see  Attach- 
ment, 5,  6. 

Liability  of  keeper  for  injury  to  horse,  see- 
Bailment,  14. 

Contract  by  one  selling  livery  business  to 
refrain  from  competing  business,  see 
Contracts,  550,  691. 

Damages  for  breach  of  contract  to  take- 
livery  rig,  see  Damages,  100. 

Burden  of  proof  in  action  to  hold  livery 
stable  keeper  liable  for  injury  infiictedl 
by  vicious  horse  let  by  him,  see  Evi- 
dence, 453. 

Evidenee  on  question  of  interpretation  of 
contract  to  hire  livery  rig,  see  Evi- 
dence, 1941. 

Effect  of  pleading  special  warranty  of  gen- 
tleness of  horse  let  on  right  to  recover 
on  implied  warranty,  see  Judgment,  47. 

Requiring  license  for  operation  of,  see  Li- 
cense, 85. 

Liability  of  liveryman  for  injury  to  cus- 
tomer, see  Master  and  Servant,  879, 
919. 

Liability  of  keeper  for  negligence  of  driver 
of  hired  vehicle,  see  Master  and  Serv- 
ant,  42-52. 

Liability  of  keeper  for  theft  committed  by 
driver,  see  Master  and  Servant,  952. 

Ordinance  regulating  operation  of,  see  Mu- 
nicipal Corporations,  164-167. 

Imputing  to  owner  of  horse  hired  negligence 
of  hirer,  see  Negligence,  256. 

Effect  of  payment  by  proprietor,  of  claim' 
against  him  and  his  bailee,  for  value  of 
horse  killed  by  the  latter's  negligence,, 
see  Payment,  2. 

1.  The  keeper  of  a  livery  stable  is  lia- 
ble for  the  loss  of  a  wagon  and  its  contents 
left  in  his  keeping  for  hire  and  destroyed 
by  the  burning  of  the  stable,  if  he  could' 
have  saved  it  by  the  exercise  of  ordinary 
care.  Weick  v.  Dougherty,  3:  348,  90  S.  VV. 
966,   139   Ky.  528.  (Annotated) 

2.  An  occupant  of  a  hired  carriage 
cannot  hold  the  owner  liable  for  injury 
due  to  the  running  away  of  the  team  during 
the  absence  of  the  driver,  leaving  the  team 
unattended,  if  the  driver  acted  at  the  re- 
quest, or  with  the  consent,  of  the  occupant. 
.John  J.  Radel  Co.  v.  Borches,  39:  227,  145 
S.  W.  155,  147  Ky.  506. 

3.  A  livery  stable  keeper  is  not  liable 
for  injury  to  a  customer  through  the  vicious 
conduct  of  a  horse  let  by  him,  if  it  was 
occasioned  by  the  customer,  or  by  the  hap- 
pening of  an  event  that  would  cause  such 
conduct  in  a  gentle  and  well-trained  animaL 
Conn.  V.  Hunsberger,  25:  372,  73  Atl.  324, 
224  Pa.  154. 

4.  One  hiring  a  horse  from  a  livery- 
man knowing  of  its  vicious  habits  assumes 
the  risk  of  injurv  therefrom.  Conn  v.  Huns- 
berger, 25:  372,  73  Atl.  324.  224  Pa.  1.54. 

5.  A  livery  stable  keeper  who  lets  a 
horse  which  he  knows,  or  by  the  exercise 
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of  reasonable  care  could  know,  to  be  danger- 
ous and  unsuitable  for  the  service  for  which 
it  is  required,  is  liable  for  injury  resulting 
from  its  vicious  propensities.  Conn  v.  Huns- 
berger,  25:  372,  73  Atl.  324,  224  Pa.   154. 

(Annotated) 


LIVE   STOCK. 


In  general,  see  Animals. 

Transportation    of,    see    Cakbiebs,    III.    f; 

Commerce,     76-78;     Evidence,     1785, 

2060,  2154;  Tbial,  552-556. 
Injury    to    person    accompanying    stock    in 

transportjition,    see    Carriers,    83,    84, 

324-328,  341,  642,  643,  670. 
Measure  of  damages  for  injury  to,  during 

transportation,  see  Damages,  292-295. 
Organization   for  purpose   of  creating   live- 
stock market,  see  Injunction,  127. 
Recovery    for   horse   temporarily   off    farm, 

under    policy    insuring   live   stock   "on 

farm,"  see  Insubance,  181. 
Illegal  combination   for   marketing  of,   see 

Monopoly  and  Combinations,  41. 


LOADED    VEHICLES. 

Regulation  of,  see  Highways,  34-36. 
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LOAN. 

When  right  of  action  for  breach  of  agree- 
ment to  loan  money  arises,  see  Action 
OB  Suit,  10. 

Power  of  bank  officers  to  loan  bank's  funds, 
see  Banks,  19,  22. 

General  deposit  as,  see  Banks,  57. 

Of  depositor's  money  by  bank,  see  Banks, 
72. 

By  building  and  loan  associations,  see 
Building  and  Loan  Associations,  III. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  I.  b,  2. 

Sufficiency  of  consideration  for,  see  Con- 
TBACTS,  68. 

Borrowing  of  money  by  corporation,  see 
CoBPORATiONS,  86-88,  104,  105,  143. 

Damages  for  breach  of  contract  for,  see 
Damages,  III.  a,  6. 

From  wife's  separate  estate,  presumption  of, 
see  Evidence,  611. 

Sufficiency  of  evidence  that  husband  acted 
for  wife  in  negotiating  for,  see  Evi- 
dence, 2248. 

Power  of  executor  to  borrow  money,  see 
Executors  and  Administrators',  47. 

Liability  of  one  who  introduces  impostor  to 
one  from  whom  he  secures  loan,  see 
Fraud  and  Deceit,  68. 

Of  gift  to  donor,  see  Gift,  24. 

Obtaining  of,  by  guardian  for  benefit  of 
ward  on  insurance  policy,  see  Guard- 
ian and  Ward,  9,  10. 

To  insane  person,  see  Fraud  and  Deceit, 
16. 
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Breach  of  agreement  for,  see  Insurance, 
143,  144;  Pabties,  64. 

By  insured  from  insurance  company,  see 
Insurance,  174. 

Interest  on,   see  Interest. 

Of  intoxicating  liquors,  as  sale,  see  Intoxi- 
cating Liquors,  93-95. 

When  right  to  recover  money  loajned  is 
barred,  see  Limitation  of  Actions, 
243. 

Lien  for;  priority  of  mortgage  over,  see 
Mortgage,  42-45. 

To  muivcipality,  see  Municipal  Corpora- 
tions, II.  e. 

To  or  through  agent,  see  Pbincipal  and 
Agent,  1,  6,  42,  73. 

Right  of  one  employed  to  secure  loan  to 
pay  mortgage  to  purchase  on  foreclos- 
ure, see  Principal  and  Agent,  99,  100. 

Subrogation  of  one  lending  money,  see  Sub- 
rogation, II. 

Made  on  Sunday,  validity  of,  see  Sunday, 
20,  21. 

Situs  of,  for  purpose  of  taxation,  see 
Taxes,  146-148. 

Sufficiency  of  tender  of,  see  Tendeb,  8. 

Usury  in  loans  by  agent  of  broker,  see 
Usury,  I.  b. 


♦  « » 

LOAN   ASSOCIATIONS. 

See  Building  and  Loan  Associations. 


LOAN  BROKER. 


Right  to  commission,  see  Brokers,  69,  79. 

Forgery  J  by,  see  Forgery,  7. 

Regulating  and  licensing,  see  Constitu- 
tional Law,  111,  257,  689;  License, 
51,  118;  Municipal  Corporations, 
176;  Search  and  Seizure,  2. 


LOANING   CREDIT. 


Of  bank,  see  Banks,  193-195. 
By  state,  see  Bonds,  83. 


LOAN  SHARKS. 

Usury  by,  see  Usury,  I.  b. 


LOATHSOME    DISEASE. 

Condonation  preventing  divorce  because  of, 
see  Divorce  and  Separation,  74,  75. 

Effect  of,  on  amount  of  alimony,  see  Di- 
vorce AJfD  Separation,  121. 


LOBBYING. 

Contract  for,  see  Contracts,  III.  c,  4. 


LOCAL  IMPROVEMENTS— LOGGING  RAILROAD. 
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LOCAL    IMPROVEMENTS. 

See  Public  Improvements. 


LOCAL  LAAVS. 

See  Statutes,  I.  g. 

♦-•-♦ • 


LOCAL  OPTION. 


Referring  to  people  for  approval,  see  Con- 
stitutional Law,  83-85. 

As  to  intoxicating  liquors,  see  Appeal  and 
Error,  3,  12,  13 :  Constitutional  Law, 
126,  545;  Elections,  55;  Injunction, 
305;  Intoxicating  Liquors,  I.  c; 
Statutes,  123-125,  343,  350. 

Special  legislation  as  to,  see  Statutes,  181. 


LOCAL   PREJUDICE. 

As  ground  for  removal  of  cause,  see  Re- 
moval OF  Causes,  I.  c. 


LOCAL  SELF-GOVERNMENT. 

Constitutional  right  of,  see  Constitutionai. 
Law,  I.  f. 


LOCAL  STATUTES. 

See  Statutes,  I.  g. 

♦-•-♦ 

LOCATION. 

Of  mining  claim,  see  Mines,  I.  a. 
♦-•-♦ 

LOCKUP. 

Municipal  liability  for  negligence  as  to,  see 
Municipal  Corporations,  326. 

Liability  for  death  of  prisoner  by  burning 
of,  see  Municipal  Corporations,  385. 


LOCOMOTIVE. 


Duty  of  carrier  toward  person  riding  on,  see 

Carriers,  185,  186. 
Assumption  of  risk  by  person  riding  on,  see 

Carriers,  339. 
Headlights  of,  see  Headlights. 
Injury  to  servant  by  defects  in  or  wrecking 

of,  see  Master  and  Servant,  418,  503, 

538,  684. 
Fire  set  by  sparks  from,  see  Railroads,  II. 

d,  7:   IT.  e,  5. 
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LODGER. 

Right  of  wife  to  maintain  action  upon  im- 
plied contract  of,  to  pay  for  personal 
services  rendered  by  her,  see  Husband 
and  Wife,  166. 


^  >» 


LODGES. 

See  Benevolent  Societies,  II. 


■♦*» 


LODGING  HOUSE. 

Police  power  as  to,  see  Constitutional 
Law,  676-681. 

Regulation  of,  see  Constitutional  Law, 
676-681. 

Homestead  in  property  used  for,  see  Home- 
stead, 14. 


LOGGING    RAILROAD. 

Authority  of  employees  to  carry  passengers 

on  train,  see  Carriers,  25. 
Injury   to   passenger  on   logging  train,  see 

Carriers,  77,  254,  260-262. 
Contributory  negligence  of  person  riding  on 

logging  train,  see  Carriers,  329,  330, 
Damages  for  appropriation  of  right  of  way 

by,  see  Damages,  540. 
Abolishment  of  fellow-servant  rule  on,  see 

Master  and  Servant,  778. 
Servants    engaged    in    operating   as    fellow 

servants  of  other  employees,  see  Mas- 
ter AND  Servant,  819. 
Liability  for  fires  set  by  independent  con- 
tractor,   see    Master    and    Servant, 

1021-1023. 
Sufficiency  of  petition  in  action  by  servant 

for    personal    injuries,    see    Pleading, 

346. 
Running   logging   train   on   railroad   under 

lease  or  license,  see  Railroads,  11-13. 
Question   whether   railroad   was   a   general 

commercial  road  or  a  logging  road  a» 

one  for  jury,  see  Trial,  233. 

1.  One  operating  a  railroad  for  the  pur- 
pose of  hauling  logs  is  not  absolved  from 
the  duty  of  keeping  a  lookout  along  the 
tracks,  in  front  of  moving  trains,  because 
none  but  his  own  employees  are  likely  to  be 
there,  who  he  has  every  reason  to  believe 
are  in  proper  possession  of  their  faculties, 
and  able  to  care  for  themselves.  Sawyer 
V.  Roanoke  R.  &  Lumber  Co.  22:  200,  58  S. 
E.  598,  145  N.  C.  24. 

2.  One  operating  a  logging  railroad,  who 
fails  to  keep  a  lookout  along  the  track  in 
front  of  a  moving  train,  is  liable  for  in- 
jury to  an  employee  who,  having  been 
struck  by  lightning,  is  run  over  while  ly- 
ing helpless  on  the  track,  if,  by  the  exer- 
cise of  proper  care,  his  presence  would  have 
been    discovered    in   time    to    avoid    injury. 
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LOGS  AND  LOGGING. 


Sawyer   v.   Roanoke   R.   &   Lumber  Co.  22: 
aoo,  58  S.  E.  598,  145  X.  C.  24. 


LOGS  AND  LOGGING. 

Liability  of  surveyor  to  whose  judgment 
scaling  of  logs  is  submitted,  for  negli- 
gent performance  of  duty,  see  Arbitra- 
tion, 8. 

State  taxation  of,  as  interference  with  in 
terstate  commerce,  see  Commerce,  146- 
149. 

Damages  for  wrongful  destruction  of,  see 
Damages,  677. 

Injury  from  construction  of  splash  dams  to 
float  logs  in  stream,  see  Eminent  Do- 
main, 239,  240. 

Estoppel  to  maintain  action  for  injury 
caused  by,  see  Estoppel,  144. 

As  to  logging  railroad,  see  Logoing  Rail- 

BOAD. 

Master's  duty  to  promulgate  rules  as  to 
manner  of  unloading  logs  from  rail- 
road cars,  see  Master  and  Servant, 
205. 

Injury,  through  fellow-servant's  negligence, 
to  employee  engaged  in  loading,  see 
Master  and  Servant,  778. 

Lien  on  logs,  see  Mechanics'  Liens,  37. 

What  matters  concluded  by  judgment  in 
action  for  lien  on  logs,  see  Judgment, 
159. 

Partnership  in  logging  business,  see  Part- 
nership, 55. 

Identity  of  logs  claimed  under  deed  as 
question  for  jury,  see  Trial,  606. 

Damages  for  obstruction  of  floatable  stream, 
see  Damages,  491. 

Right  of  one  contracting  to  float  logs  to 
maintain  action  for  obstruction  of 
stream,  see  Nuisances,  110. 

Capacity  of  stream  for  floating,  see  Wa- 
ters, 10-20. 

Right  to  impound  waters  of  stream  for  pur- 
pose of  floating  logs,  see  Waters,  187- 
189.     . 

Rights  in  stream  for  floatage  of  logs,  see 
Waters,  I.  c,  2. 

See  also  Lumber;  Timber. 

1.  The  rights  of  the  riparian  owner  are 
not  unlawfully  interfered  with  by  the  rec- 
lamation, from  the  bed  of  the  stream,  of 
logs  placed  in  it  to  be  floated  to  market, 
which  sink  and  become  partly  embedded  in 
the  soil,  so  long  as  there  is  no  injury  to  the 
banks  or  unlawful  trespass  thereon.  Whit- 
man V.  Muskegon  Log  Lifting  &  O.  Co.  20: 
984,  116  N.  W.  614,  152  Mich.  645. 

2.  A  lumber  company,  although  it  has 
monopolized  the  commercial  business  on  a 
navigable  river  and  its  tributaries,  cannot 
fill  the  channel  with  logs  for  an  unreason- 
able time,  so  as  to  prevent  persons  from 
using  the  stream  in  the  summer  months  for 
floating  boats  and  transporting  goods  to 
their  cottages  on  its  banks,  or  so  as  to  stop 
sportsmen  from  passing  up  and  down  the 
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stream.      Smart   v.    Aroostook    Liunber   Co. 
14:  1083,  68  Atl.  527,  103  Me.  37. 

3.  Tlie  title  of  logs  taken  from  the  bed 
of  a  stream  is  not  ciianged  by  tlie  unlawful 
trespass  of  the  owner  in  piling  them  on  the 
property  of  the  riparian  owner.  Whitman 
V.  Muskegon  Log  Lifting  &  0.  Co.  20:  984, 
116  N.  W.  614,  152  Mich.  645. 

4.  Merely  permitting  logs  to  remain 
upon  the  roUways  will  not  forfeit  title  to 
them  under  a  statute  providing  for  for- 
feiture of  logs  allowed  to  float  on  land  ad- 
joining a  stream, — especially  where  no  stops 
are  taken  under  the  statute  to  enforce  a  for- 
feiture. Log  Owners'  Booming  Co.  v.  Hub- 
bell,  4:  573,  97  N.  W.  157,  135  Mich.  65. 
Booms. 

Booms,  construction  of  contract  to  main- 
tain, see  Contracts,  384. 

Liability  for  injuries  vrliile  floating 
logs. 

Suflieiency  of  evidence  to  show  damage  by 
driving  of  logs,  see  Evidence,  2194. 

Injunction  against  using  banks  of  stream  in 
floating  logs,  see  Injunction,  176. 

Right  of  one  whose  access  is  cut  off  to  main- 
tain action  to  prevent  obstruction  of 
stream  by,  see  Nuisances,  102. 

Liability  of  one  driving  logs  in  stream  for 
injury  to  bridge  which  constitutes  a 
common  nuisance,  see  Nuisances,  173. 

Sufficiency  of  allegation  as  to  negligence  in 
floating  logs,  see  Pleadi.ng,  286. 

Injuries  to  riparian  property  by  floating, 
see  Waters,  56-62. 

5.  The  placing  of  loose  logs  in  a  stream 
in  such  quantities  that  they  form  a  jam 
which  is  likely  to  be  broken  at  any  time 
by  the  rising  water,  without  taking  any 
precautions  to  prevent  injury  by  their  move- 
ment to  persons  navigating  the  river,  or 
to  warn  them  of- danger,  may  be  found  to 
be  negligence  which  will  render  the  own- 
er of  the  logs  liable  for  the  death  of  one 
drowned  by  the  overturning  of  his  boat 
through  the  moving  of  the  logs.  Hender- 
son v.  Doniphan  Lumber  Co.  28:  144,  127 
S.  W.  459,  94  Ark.  370.  (Annotated) 
Abandonment. 

Question  for  jury  as  to,  see  Trial,  228. 

6.  The  intention  to  abandon  logs  left 
upon  a  rollway  so  long  that  they  have  be- 
come embedded  in  the  earth  and  covered 
with  grass  and  bushes  is  necessary  to  work 
a  change  of  title;  but  it  may  be  inferred 
from  the  conduct  of  the  owners  and  the 
situation  of  the  property.  Log  Owners' 
Booming  Co.  v.  Hubbell,  4:  573,  97  N.  W. 
157,  135  Mich.  65.  (Annotated) 

7.  Mere  failure  to  remove  1  )g3  from  a 
rollway  for  many  years  will  not  operate  as 
an  abandonment,  or  prove  intention  to  aban- 
don. Log  Owners'  Booming  Co.  v.  Hubbell, 
4:  573,  97  N.  W.  157,  135  Mich.  65. 

( Annotated ) 

8.  The  mere  fact  that  logs  placed  in 
a  river,  to  be  floated  to  market,  sink  to  the 
bottom  and  cease  to  float,  is  not  sufficient 
to  show  abandonment  of  them.     Whitman  v. 

I  Muskegon  Log  Lifting  &  O.  Co.  20:  984,  116 
'  N.  W.  614,  152  Mich.  645. 


LOITERING— LOST  RECORDS. 
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Obliteration   of  marks. 

Failure  to  record  marks  placed  on  logs, 
see  Records  and  Recording  Laws,  4. 
9.  The  mere  fact  that  the  marks  upon 
the  logs  placed  in  a  river,  to  be  floated  to 
)narket,  and  which  sink  and  become  embed- 
ded in  the  soil,  have  become  obliterated, 
does  not  destroy  the  title  of  their  original 
owners  or  prevent  an  assignment  of  the 
property  to  a  salvage  company.  Whitman 
V.  Muskegon  Log  Lifting  &  0.  Co.  20:  984, 
116  N.  W.  614,  152  Mich.  645. 


I.OITERING. 


Prohibition  against  loitering  on  streets,  see 
Constitutional  Law,  351;  Municipal 
cokpobations,    100,   101. 


LONG  ACCOUNTS. 

■Compulsory  reference  of,  see  Refebence,  14. 


LONG   DISTANCE   MESSAGES. 

Sent  by  servant,  master's  liability  for,  see 
Master  and  Servant,  876. 


Finder  of  lost  property,   see  Finder. 
Of  homestead,  see  Homestex^d,  III. 
Of  property  in  inn,  see  Innkeepers,  III.  b. 
Of  insured  property,  see  Insurance,  VI. 
Of  pledge  or  collateral  security,  see  Pledge 

AND  Collateral  Security,  11-14. 
Who   must    bear    loss    of    article    sold,    see 

Sale,  14,  17,  19-21,  145-148,  151. 


I.OSS  OF  PROFITS. 


As  element  of 


damages,  see  Damages,  III. 


LOOKOUT. 


Duty  to  keep  lookout  along  track  of  logging 
railroad,  see  Logging  Railroad. 

Duty  of  trainman  to  keep  lookout  for  em- 
ployees, see  Master  and  Servant,  427. 

Duty  of  employee  working  In  trench  as  to, 
see  Master  and  Servant,  719. 

Duty  of  railroad  company  to  maintain,  see 
Negligence,  290;  Railroads,  II.  d,  3, 
b. 

For  horses  on  highway,  see  Railroads,  173, 
178. 

Duty  of  street  railway  to  keep,  see  Street 
Railways,  36-40. 


LORD'S  DAY. 


■See  Sunday. 


LOSS. 

Of  property  in  hands  of  bailee,  see  Bail- 
ment. III. 

Bv  forp;ed  bank  checks  or  indorsement,  see 
Banks,  IV.  a,  3,  b. 

Of  freight,  see  Carriers,  III.  c. 

Destruction  of  building  before  completion, 
see  Contracts,  652,  653. 

Of  indictment,  see  Criminal  Law,  144. 

Of  profits,  see  Damages,  III.  p. 

Of  privilesic,  see  Evidence,  1339-1341. 
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LOST  INSTRUMENTS. 

Right  to  recover  on  lost  check,  see  Checks, 

8,  18,  19. 
Validity  of  proceedings  for  re-establishment 

of  lost  record  titles  to  real  estate,  see 

Constitutional  Law,  585. 
Opinion  evidence  as  to  handwriting  in,  see 

Evidence,  1172. 
Parol   evidence   of    lost   contract,   see   Evi- 
dence, 706. 
Parol  evidence  as  to  lost  notice  of  levy,  see 

Evidence,  906. 
Who  may  maintain  suit  on,  see  Parties, 

101,  102. 
Proof    of    lost    will,    see    Statutes,    305; 

Wills,  86. 

1.  Unless,  at  the  time  of  trial,  a  note 
is  destroyed  or  barred  by  limitation,  the 
payee  of  a  lost  negotiable  promissory  note 
cannot  maintain  an  action  at  law  thereon 
against  the  makers  thereof,  since  a  court  of 
law  is  without  authority  to  require  in- 
demnity against  recovery  thereon  by  a  bona 
fide  indorsee.  Campbell  v.  Myers,  48:  648, 
78  S.  E.  671,  72  W.  Va.  428.     (Annotated) 


LOST  PROPERTY. 

Variance  between  pleading  and  proof  in  ac- 
tion to  recover,  see  Evidence,  2473. 

In  general,  see  Finder;  Treasure  Trove. 

Larceny  of,  see  Indictment,  etc.,  90;  Lar- 
ceny, 8,  38-40. 

Running  of  limitations  against  right  to  re- 
cover, see  Limitation  of  Actions,  183. 

Abandonment  of  logs,  see  Logs  and  Logging, 
6-8, 

Lost  bill  or  note,  see  Lost  Instruments. 

Refusal  of  instructions  in  contest  between 

-       finder  and  alleged  owner,  see  Trial,  813. 

Trover  for,  see  Trover,  4. 


LOST  RECORDS. 


On  whom  notice  must  be  served  in  proceed- 
ing to  re-establish  lost  record  titles,  see 
Notice,  16. 
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LOTS— LOTTERY,  II. 


LOTS. 

Distribution  of,  among  purchasers  by  chance, 
see  LoxTKBY,  8-10. 


LOTTERY. 


I.  In  general,   1,  2. 
II.  Wlvat  constitutes,  3—11. 

Effect  on  right  of  conditional  vendor  to  re- 
claim property,  of  fact  that  purchaser 
intends  to  use  it  in  a  lottery,  see  Con- 
tracts, 584. 

Rights  and  remedies  on  lottery  contracts 
generally,  see  Contkacts,  584,  585. 

Remedy  of  purchaser  of  lottery  ticket,  see 
Contracts,  585. 

Garnishment  of  money  received  from  lottery 
company  by  agent  and  deposited  to  his 
credit  in  bank,  see  Garnishment,  14. 

Excluding  letter  concerning,  from  mails,  sec 
PUSTOFFICE,    7. 

Joint  liability  of  principal  and  agent  for,  see 

Principal  anu  Agent,  114. 
Specific  performance  of  lottery  contract,  see 

Specific  Performance,  26,  27. 
Prohibiting  issuing  of  trading  stamps,  see 

Trading  Stamps,  3,  4. 

I.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

1.  The  legislature  may  prohibit  the  is- 
suing and  redemption  of  trading  stamps  un- 
der contracts  wliich,  in  practice,  depend  on 
chance,  uncertainty,  or  contingency.  State 
ex  rel.  Simpson  v.  Sperrv  &  Hutchinson  Co. 
30:  966,  126  N.  W.  120,  "110  Minn.  378. 

2.  The  owner  of  the  lucky  ticket  in  a 
series  by  which  a  merchant  is  to  give  a 
prize  as  a  stimulation  to  trade,  who  loses 
it,  has  no  right  of  recovery  against  the 
finder,,  to  wliom  the  prize  is  awarded  upon 
presentation  of  the  ticket,  since  the  scheme 
being  a  lottery,  no  right  of  action  can  grow 
out  of  it.  Rountree  v.  Ingle,  45:  776,  77  S. 
E.  931,  94  S.  C.  231.  (Annotated) 

//.  What  constitutes. 

(See   also   same   heading   in  Digest   L.R.A. 

1-70.) 

Giving  of  trading  stamps  by  merchants,  as, 
see  Municipal  Corporations,  202,  203. 

3.  The  gratuitous  distribution  of  tokens 
by  the  proprietors  of  a  newspaper,  each  bear- 
ing a  number  and  the  words,  "Keep  This, 
it  may  be  worth  100£.  See  the  Weekly  Tele- 
graph to-day,"  the  winning  numbers,  which 
were  arbitrarily  selected  by  the  newspaper 
proprietors,  and  were  unknown  to  the  dis- 
tributors, being  published  weekly  in  tlie 
paper,  the  object  of  the  scheme  being  to  in- 
crease the  circulation, — is  a  lottery,  al- 
though it  is  possible  for  an  individual  hold- 
er of  a  token  to  obtain  a  prize  without  pur- 
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chasing  a  copy  of  the  paper  or  otherwise 
paying  anytliing  for  his  chance,  since  the 
holders  of  the  tokens  as  a  body,  by  the  pur- 
cliuse  of  copies  of  the  paper  for  the  purpose 
of  informing  themselves  as  to  the  winning 
numbers,  as  a  body  collectively  contribute 
to  the  fund  out  of  which  tlie  money  comes 
for  tlie  prize.  Willis  v.  Young,  3  B.  R.  C. 
976  [1907]  1  K.  B.  448.  Also  Keported  in  76 
L.  J.  K.  B.  N.  S.  390,  71  J.  P.  6,  96  L.  T. 
N.  S.  155,  23  Times  L.  R.  23.       (Annotated) 

4.  A  scheme  by  which  a  corporation  or- 
ganizes a  co-operative  society  to  which  it 
admits  members  upon  payment  of  a  nominal 
fee  which  entitles  them  to  stamps  from 
merchants  under  contract  with  the  corpora- 
tion, which  it  redeems  in  cash  or  mer- 
chandise, is  a  gift  enterprise  within  the 
meaning  of  a  statute  providing  that  every 
person  who  sliall  sell  any  article  with  the 
promise  to  give,  or  hold  out  the  promise  of 
gift  of,  anything  in  consideration  of  the 
purcliase  of  an  article,  shall  be  regarded  as 
conducting  a  gift  enterprise.  District  of 
Columbia  v.  Kraft,  30:  957,  35  App.  D.  C. 
253. 

5.  A  scheme  by  which  a  prize  is  offered 
to  persons  subscribing  for  certain  periodicals 
who  shall  guess  nearest  the  popular  vote 
cast  for  President  at  a  certain  election  is 
a  lottery  or  gift  enterprise  within  the  mean- 
ing of  a  statute  forbidding  the  disposing 
of  money  by  such  means.  Waite  v.  Press 
Pub.  Asso.  11:  609,  155  Fed.  58,  85  C.  C.  A. 
676.  (Annotated) 

6.  A  tailor  is  guilty  of  conducting  a 
lottery  where  he  organizes  and  conducts  a 
suit  club,  the  members  of  which  are  to  pay 
the  price  of  a  suit  of  clothes  in  weekly  in- 
stalments, a  suit  being  made  up  each  week 
for  that  member  of  the  club  which  shall  be 
determined  by  lot  drawn  under  the  super- 
vision of  the  members,  eacii  member  being 
entitled  to  credit  upon  clotliing  for  the 
amount  paid  in  by  him,  and  the  lucky  ones 
having  discretion  to  withdraw  upon  receiv- 
ing their  suits.  Grant  v.  State,  21:  876, 
112    S.   W.    1068,   54   Tex.    Crim.    Rep.    403. 

(Annotated) 

7.  A  scheme  to  form  a  fund  by  the  pay- 
ment of  certain  sums  per  week  by  the  holders 
of  certificates  which  shall  mature  in  order  of 
number,  and  which,  when  matured,  shall  be 
satisfied  by  payment  of  approximately  dou- 
ble the  amount  paid  in,  not  exceeding  a  cer- 
tain fixed  sum,  is  a  lottery,  within  the  pro- 
vision of  the  Federal  statute  forbidding  the 
carrying  in  the  mails  of  any  letter  or  cir- 
cular concerning  any  lottery.  Fitzsimmons 
V.  United  States,  13:  1095,  156  Fed.  477, 
84  C.  C.  A.  287.  (Annotated) 

8.  The  distribution  by  chance  among 
the  purchasers  of  lots  of  unequal  value, 
which  were  purchased  at  a  uniform  price  by 
citizens  of  a  town,  in  consideration  that  the 
owner  of  the  tract  would  erect  a  hotel  build- 
ing which  would  be  of  public  benefit,  is 
within  the  statute  against  lotteries  and  un- 
enforceable against  the  purchasers,  although 
such  distribution  was  not  part  of  the  orig- 
inal scheme,  and  the  vendor  did  not  direct 
or  make  himself  a  party  to  the  unlawful 
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distribution,  if  the  contracts  of  sale  were 
with  the  individual  purchasers,  and  were 
not  to  be  complied  with  until  the  lots  were 
selected,  so  that  the  method  of  selecting 
the  lots  was  necessarily  a  part  of  the  con- 
tract. Burks  V.  Harriss,  23:  626,  120  S.  W. 
979,  91  Ark.  205.  (Annotated) 

9.  The  distribution  by  lot,  upon  an 
agreed  opening  day.  of  lots  varying  widely 
in  value,  into  which  a  tract  had  been  di- 
vided, among  the  purchasers,  at  a  uniform 
price,  of  undesignated  lots  in  the  tract, 
under  rules  prescribed  by  the  seller,  the 
agreement  being  that  the  lot  drawn  by 
each  purchaser  should  be  conveyed  to  him 
by  the  seller,  is  within  the  statute  against 
lotteries,  notwithstanding  it  was  provided 
in  tlie  contracts  that  the  "opening  and  dis- 
tribution of  these  lots  and  land  will  be  con- 
ducted on  a  plan  entirely  in  keeping  with 
the  law,  and  fair  to  all,  and  shall  be  agreed 
upon  by  a  majority  of  the  purchasers 
present"  at  the  opening.  Glennville  In- 
vestment Co.  V.  Grace,  29:  758,  68  S.  E.  301, 
134   Ga.   572. 

10.  One  who  subdivides  his  land  into 
lots  and  offers  them  for  sale  at  auction,  an- 
nouncing that  after  the  sale  a  drawing  will 
be  had  among  the  purchasers,  and  that  the 
lucky  one  will  receive  in  addition  to  his  pur- 
chase a  certain  lot  not  to  be  put  up  at  the 
sale,  violates  the  provisions  of  a  statute 
prohibiting  any  lottery,  gift  enterprise,  or 
other  similar  scheme  or  device.  Whitley  v. 
McConnell,  27:287,  66  S.  E.  933,  133  Ga. 
738.  (Annotated) 

11.  A  contract  made  with  a  corporation 
engaged  in  selling  certificates,  entitling  the 
holder  to  $1.50  for  every  dollar  he  pays  into 
the  company  in  instalments,  is  in  effect  a 
lottery,  where  the  contract  contains  a  prize 
feature  ^nd  is  dependent  upon  chance,  the 
chance  feature  being  the  writing  of  new  con- 
tracts and  the  lapsing  of  old  ones,  l-'idelity 
Funding  Co.  v.  Vaughn.  10:  1123,  90  Pac.  34, 
18  Okla.  13. 


LOW  BRIDGE. 


Assumption  of  risk  from,  see  Master  and 
Servant,  537. 


liOW^EST    BIDDER. 

Letting  public  contract  to,  see  Contracts, 
796-804. 

Right  of  lowest  bidder  to  recover  where  pub- 
lic contract  is  let  to  higher  bidder,  see 
Contracts,  803. 


tow    WATER   MARK. 

Title  to  land  above,  see  Waters,  I.  e,  4,  b. 
Digest  1-52  I..R.A.(N.S.) 


LUBRICANTS. 

Lien  for,  see  Mechanics'  Liens,  35. 

Negligence  in  sale  of,  see  Negligence,  61,  62. 

As  dangerous  agency,  see  Negligence,  61, 
62,  208. 

Explosion  of,  see  Trial,  64. 

Negligence  of  mining  company  as  to  lubri- 
cating oil  furnished  servants,  see  Trial, 
484. 


LUMBER. 


Statute  regulating  piling  of,  near  building, 
see  Constitutional  Law,  197;  Munici- 
pal Corporations,  208. 

Negligence  in  piling,  see  Evidence,  1763; 
Negligence,  33. 

Storing  of,  in  street,  see  Highways,  120. 

Liability  for  injury  by  fall  of,  see  High- 
ways, 169,  381;  Negligence,  157-159, 
228. 

Assumption  of  risk  of  injury  from  remov- 
ing pile  of,  see  Master  and  Servant, 
491,  492. 

Sale  of,  in  bulk,  see  Fraudulent  Convey- 
ances, 16. 

Mechanics'  lien  for  lumber  wholly  or  partial- 
ly consumed  in  process  of  work,  but  not 
becoming  a  part  of  structure,  see  Me- 
chanics' Liens,  3,  25-27,  42. 

Illegal  combination  of  retail  dealers,  see 
Monopoly  and  Combinations,  59. 

License  tax  on  lumber  hauled  over  public 
highways,  see  License,  39,  110,  128. 

Delay  of  run  of,  by  obstruction  of  stream 
as  proximate  cause  of  loss  through 
flood,  see  Proximate  Cause,  69. 

Sufficiency  of  delivery  of  lumber  sold,  see 
Sale,  32. 

See  also  Logs  and  Logging;  Timber. 


LUMBER    CAMP. 


Duty  to  warn  employed  when  tree  is  about 
to  fall,  see  Master  and  Servant,  221. 


LUMBER  COMPANY. 

Lease  to,  of  right  to  use  railroad  for  logging 
trains,  see  Railroads,  11-13. 


LUNATICS. 

See  Incompetent  Persons. 
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LUNCH    COUNTER. 

Declaring  lunch  counter  a  nuisance,  see  Mu- 
nicipal  CORrORATIONS,    141. 


LUNCHEON. 


Duty  of  master  to  provide  place  for  em- 
ployees to  eat,  see  Master  and  Serv- 
ant, 144. 


LUNCH   AVAGON. 

Right  to  maintain   in  highway,  see  High- 
ways, 71-73. 


LYNCHING. 


Indictment  for  conspiracy  to  lynch,  see  In- 
dictment, ETC.,  79. 
Statute  for  punishment  of,  see  Statutes,  23. 


M 


MACHINERY. 

Liability  of  carrier  for  injury  to,  in  trans- 
portation, see  Carriers,  794. 
Damages  for  delay  by  carrier  in  delivering, 

see  Damages,  693,  694. 
Breach  of  contract  to  furnish,  see  Damages, 

167,  170,  700. 
Acceptance    of    machinery    purchased,    see 

Sale,  56,  60-62,  65. 
Breach  of  warranty  on  sale  of,   see  Sale, 

165-173. 
Damages  for  breach  of  warranty  on  sale  of, 

see  Damages,  191-195,  197,  198,  696. 
As  fixtures,  see  Fixtures,  6,  9-13,  24-26. 
Injury  to  servant  by,  see  Evidence,  1776- 

1778,   2121,   2127,   2128;    Master  and 

Servant,  II.  a,  4,  b. 
Contributory   negligence   of   servant   as   to, 

see  Master  and  Servant,  II.  c. 
Injury  to  infant  by,  see  Nbxjligence,  122- 

126,  132,  156,  223. 


MAGAZINE. 


Sufficiency  of  copyright  of  number  to  cover 
story  published  therein,  see  Copyright, 
12. 


MAGISTRATE. 


Power  to  punish  for  contempt,  see  Con- 
tempt, 92,  93. 

Imposing  nonjudicial  functions  on  police 
magistrate,  see  Courts,  67. 

Power  to  compel  production  of  evidence  be- 
fore committing  magistrate,  see  Cbimi- 
NAL  Law,  95. 

Right  to  read  at  trial  of  one  accused  of 
crime  testimony  of  witnesses  given  be- 
fore committing  magistrate,  see  Crimi- 
nal Law,  103. 

Liability  for  false  imprisonment,  see  False 
Imprisonment,  33-39. 

Mandamus  to,  see  Mandamus,  I.  b. 

See  also  Justice  of  the  Peace. 
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MAIL. 

Time  for  presenting  check  by,  see  Checks, 
14,  15. 

Acceptance  by  telegram  of  offer  by,  see  Con- 
tracts, 176. 

Sufficiency  of  acceptance  of  offer  by,  see 
Trial,  218. 

Question  for  jury  as  to  receipt  of  notice 
by,  see  Trial,  607. 

Service  by,  see  Writ  and  Process,  29,  30> 

In  general,  see  Postoffice. 


MAIL    AGENT. 


Liability  of  carrier  for  injuries  to,  see  Car- 
riers, 238,  239. 

Liability  to,  for  failure  to  heat  ipail  car,, 
see  Carriers,  257. 

Rights  of  mail  clerk  who  accepts  free  pas- 
sage when  off  duty  in  violation  of  Hep- 
burn act,  see  Carriers,  638. 


MAIL    CARRIERS. 

Requiring  street  railway  to  carry  free,  see 

Contracts,  511,  1031,  1032. 
Right  to  accept  free  passes,  see  Officexs,. 

83. 


MAILING  PAPERS. 


See  Mail. 


MAIMING. 

Malicious   maiming,    see   Indictment,  etc.,^ 

G6,  123. 
Sufficiency  of  evidence  to  sustain  conviction 

of,  see  Evidence,  2399,  2400. 
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MAINTENANCE. 

Agreement  for  separate  maintenance  of 
wife,  see  Divorce  and  Separation, 
VIII. 

Independent  suit  for,  see  Divorce  and  Sepa- 
ration, SI,  83-93,  96. 

Venue  of  suit  for,  see  Venue,  4. 

See  also  Champerty  and  Maintenance. 


MAJORITY. 


Necessary  for  adoption  of  constitutional 
amendment,  see  Constitutional  Law, 
14. 

Power  of,  in  religious  societies,  see  Reli- 
gious Societies,  III.  c. 

Majority  stockholders,  see  Majority  Stock- 
holders. 


MAJORITY    STOCKHOLDERS. 

Powers  of,  as  against  minority,  see  CoRPO- 

•     rations,  256,  259,  260,  270,  271. 
Liability    of,    for    diversion    of    funds,    see 

Corporations,  309,  310. 
Right  to  dissolve  corporation,  see  COBPORA- 

TIONS,  385,  395,  396, 


MALICE. 

In    causing    attachment    of    property,    see 

Abuse  of  Process,  4,  6. 
Necessity  of  showing,  in  action  for  abuse  of 

process,  see  Abuse  of  Process,  7. 
As  gist  of  action  for  maliciously  killing  dog, 

see  Animals,  43-45. 
Prejudicial   error  in  admission  of  evidence 

as  to,  see  Appeal  and  Error,  1238. 
As   element   of   assault,    see  Assault  and 

Battery,  22,   24. 
Maliciously  inducing  breach  of  contract,  see 

Case,  II. 
Effect  of,  to  increase  damages  in  action  on 

the  case,  see  Case,  6. 
Malicious  evasion  of  tender  of  money,  see 

Case,  11. 
In  excluding  father  from  burial  service  of 

child,  see  Case,  12. 
In  inducing  discharge  of  servant,  see  Case, 

34-43. 
In  conspiring  to  injure  another's  business, 

see  Conspiracy,  III. 
Liability  of  corporation  for  malicious  acts 

of  agents,  see  Corporations,  118,  119. 
What   constitutes   malice   in   criminal   law, 

see  C  RiMiNAL  Law,  8. 
What    constitutes    legal    malice    justifying 

punitive  damages,  see  Damages,  37. 
Malicious   charge  of  habitual  drunkenness, 

see  Damages,  42. 
Absence  of,  as  mitigating  damages,  see  Dam- 
ages, 714,  722. 
Presumption  and  burden  of  proof  as  to,  see 

Evidence,  II.  e,  6. 
Evidence    as    to    generally,    see    Evidence, 

XI.  e. 
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Sufficiency  of  evidence  as  to,  see  Evidence, 
XII.  c. 

Malicious  arrest,  see  False  Imprisonment. 

Malicious  erection  of  fence,  see  Fences,  III. 

As  element  of  murder,  see  Homicide,  18-20, 
24-32. 

Necessity  of,  to  render  father  liable  for  in- 
ducing daughter  to  leave  husband,  see 
Husband  and  Wife,  159. 

Necessity  of  proving  in  action  by  wife  for 
loss  of  consortium  of  husband,  see  Hus- 
band and  Wife,  183. 

As  an  ingredient  of  liability  for  alienating 
affections,  see  Husband  and  Wife,  193, 
194. 

As  basis  of  right  to  injunction,  see  Injunc- 
tion, 96. 

Injunction  against  spite  fence,  see  Injunc- 
tion, 115;  Pleading,  431. 

Absence  of,  as  affecting  liability  for  pro- 
curing breach  of  contract,  see  Labor 
Organizations,  10. 

As  element  of  action  of  libel  or  slander,  see 
Libel  and  Slander,  74,  85,  86,  94,  95y 
98,  102,  108-111,  159,  178-180. 

Aa  essential  ingredient  of  crime  of  malicious 
mischief,  see  Malicious  Mischief,  1-4. 

In  action  or  prosecution,  civil  liability  for, 
see  Malicious  Prosecution,  II. 

Maliciously  enticing  servant,  see  Masteb 
AND  Servant,  124,  125. 

Of  servant  in  misplacing  switch  by  which 
fellow  servant  was  injured,  see  Master 
AND  Servant,  397. 

Master'^  liability  for  malicious  acts  of  serv- 
ant, see  Master  and  Servant,  932-952. 

Liability  of  municipality  for  malicious  act 
of  officers,  see  Municipal  Corpora- 
tions, 432. 

In  use  of  property,  see  Property. 

Effect  of,  to  make  injury  actionable,  see 
Torts,  10. 

Right  of  action  for  malicious  injury,  see 
Torts,  18. 

Question  for  jury  as  to,  see  Trial,  272-276, 
339. 

In  interfering  with  business  of  rival,  Bee 
Unfair  Competition,  11,  12. 

In  instigating  action  for  removal  of  build- 
ing obstructing  navigation,  see  Waters, 
106. 

1.  Malice,  in  contemplation  of  law,  can- 
not exist  where  the  thing  done  is  lawful 
and  the  means  employed  are  lawful.  Barton 
V.  Rogers,  40:681,  123  Pac.  478,  21  Idaho, 
609. 


MALICIOUS  ARREST, 

Liability  for,  see  False  Imprisonmehit. 


MALICIOUS    INJURY. 

Indictment  for,  see  Indictment,   etc.,   86, 
123. 

1.  To  constitute  a  "wound"  within  the 
meaning  of  W.  Va.  Code  1906,  chap.   144, 
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MALICIOUS  MISCHIEF;    MALICIOUS  PROSECUTION,  I. 


§  9,  regarding  the  malicious  or  felonious 
wounding  of  another,  an  injury  must  have 
been  inllieted  witli  a  weapon  other  than 
«ny  of  those  with  which  the  human  body 
is  provided  by  nature,  and  must  include  a 
■complete  parting  or  solution  of  the  exter- 
nal or  internal  skin.  State  v.  Gibson,  28: 
965,  68  S.  E.  295,  67  W.  Va.  548. 


MALICIOUS  MISCHIEF. 

Indictment  for,  see  Indictment,  ktc,  60,  61. 
Liability  for  malicious  destruction  of  prop- 
erty, see  Nuisances,  172. 

1.  Malice  is  an  essential  ingredient  of 
the  crime  of  malicious  mischief,  and  a  con- 
viction cannot  be  sustained  in  the  absence 
of  any  evidence  disclosing  such  malice. 
State  V.  Minor,  19:  273,  117  N.  W.  528,  17 
N.  D.  454. 

2.  "ifaliciously,"  as  used  in  a  statute 
relating  to  the  crime  of  "malicious  mis- 
chief," while  implying  an  intent  to  vex  and 
annoy  the  owner  of  the  property  injured, 
must  be  given  a  restricted  meaning,  and  im- 
ports that  the  act  to  which  it  relates  must 
have  resulted  from  actual  ill-will  or  revenge. 
State  V.  Minor,  19:  273,  117  N.  W.  528,  17  N. 
D.  454.  (Annotated) 

3.  A  person  who  purchases  a  lot  upon 
which  a  building  of  another  stands,  under 
a  verbal  license  from  the  vendor,  in  the  hon- 
est belief  that  by  such  purchase  he 'acquires 
the  building,  and  who,  after  learning  of  the 
claimed  ownership,  notifies  such  person  to 
vacate,  and  when  th:8  is  not  done,  enters 
the  building,  and  removes  certain  property 
of  such  other  person  into  the  street,  and  then 
moves  the  building  to  another  lot  owned  by 
him,  is  not.  by  reason  thereof,  guilty  of  ma- 
licious mischief,  as  in  such  case  there  is 
nothing  from  which  the  necessary  element  of 
malice  may  be  inferred.  State  v.  Minor, 
19:  273,  117  N.  W.  528,  17  N.  D.  454. 

4.  A  person  cannot  be  held  criminally 
liable  for  malicious  mischief  in  wounding 
and  killing  dogs  while  chasing  and  worry- 
ing his  live  stock,  when  it  clearly  appears 
that  he  was  not  acquainted  with  ithe  owner 
of  the  dogs,  and  in  the  wounding  and  kill- 
ing was  not  actuated  by  malice  or  a  wan- 
ton or  reckless  spirit,  but  acted  solely 
through  a  desire  to  remove  the  dogs,  to  pre- 
vent injury  to  his  property.  State  v. 
Churchill,  19:  835,  98  Pac.  853,  15  Idaho,  645. 

5.  A  passenger  who  merely  remains  on 
the  train  after  the  station  to  which  he  has 
paid  his  fare  has  been  passed  is  not  charge- 
able with  the  offense  of  unlawfully,  but  not 
feloniously,  injuring  property,  under  W. 
Va.  Code  1906.  chap.  145,  §  27,  since  the 
extent  of  the  injury  must,  under  the  stat- 
ute, be  such  as  to  impair  the  utility  or 
diminish  the  value  of  the  property  affected 
thereby.  Davis  v.  Chesapeake  &  O.  R.  Co. 
9:  993,  56  S.  E.  400,  61  W.  Va.  246. 

6.  One  may  be  guilty  of  malicious  mis- 
chief who  drives  another's  automobile  upon 
a  road  so  furiously  as  not  to  know  or  care 
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whether  he  smashes  it  or  not,  if,  while  so 
doing,  it  is  wrecked.  State  v.  Davis,  34: 
295,  70  S.  E.  811,  88  S.  C.  229. 


MALICIOUS   PROSECUTION. 

/.  In   ganeral,    1—14. 
II.  Want   of  probable    cause;    malice, 
15-26. 

a.  In  criminal  prosecutions,   15— 

25. 

b.  Of  civil  action,  26. 

III.  Tertnination    of    prosecution,    21— 
31. 

Survival  of  cause  of  action  for,  see  Abate- 
ment AND  Revival,  10-12. 

Instructions  in  action  for,  see  Appeal  and 
Ekrob,  1364;  Tkial,  1025,  1026. 

Malicious  attachment,  see  Bankruptcy,  47, 
96. 

Effect  on  judgment  for,  of  discharge  in 
bankruptcy,    see    Bankruptcy,    164. 

Liability  of  corporation  for  act  of  agent  in 
instituting,  see  Corporations,   118.  ' 

Measure  of  damages  for,  see  Damages,  335- 
337. 

Evidence  in  action  for,  see  Evidence,  769, 
2007. 

As  to  false  imprisonment,  see  False  Im- 
prisonment. 

Husband  as  necessary  party  to  action  for, 
see  Husband  and  Wife,  168. 

When  right  of  action  for,  arises,  see  Limi- 
tation OF  Actions,  182. 

Allegations  as  to,  see  Pleading,  393. 

Demurrer  to  petition  in  action  for,  see 
Pleading,  617. 

Liability  of  principal  for  malicious  prose- 
cution by  agent,  see  Principal  and 
Agent,  43. 

Questions  for  jury  in  action  for,  see  Trial, 
276-278,  603. 

/.  In  general. 

(See  ahio  same  heading  in  Digest  L.R.A. 
1-70.) 

1.  One  who  urges  another  to  cause  the 
arrest  of  a  third  person  may  be  convicted 
of  malicious  prosecution.  Davis  v.  McMil- 
lan, 3:  928,  105  N.  W.  862,  142  Mich.  391. 

2.  An  action  lies  against  one  who 
causes  another's  arrest  under  criminal  proc- 
ess, not  to  vindicate  justice,  but  to  get  rid 
of  a  troublesome  tenant.  White  v.  Apsley 
Rubber  Co.  8:  484,  80  N.  E.  500,  194  Mass. 
97. 

3.  An  action  for  malicious  prosecution 
will  not  lie  for  the  making  of  a  criminal 
charge,  followed  by  the  issuance  of  a  war- 
rant for  arrest,  which  remains  unserved 
without  judicial  termination  of  the  proceed- 
ing, where  the  charge  is  not  actionable  per 
se.  and  no  special  damage  is  alleged.  Mit- 
chell V.  Donanski,  9:  171,  65  Atl.  611,  28  R. 
L  94.  (Annotated) 

4.  The  execution  of  the  warrant  which 
has  been  issued  to  a  proper  oflBcer  for  the 
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arrest  of  one  accused  of  crime  is  not  neces- 
sary to  support  a  civil  action  in  liis  favor 
for  malicious  prosecution.  Halberstadt  v. 
New  York  L.  Ins.  Co.  21:  293,  86  N.  E.  801, 
194  N.  E.  1. 

5.  Giving  perjured  testimony  in  a 
criminal  case  to  aid  in  securing  conviction 
of  accused  will  not  render  one  liable  to 
respond  in  damages  as  for  malicious  prose- 
cution. McClarty  v.  Bickel,  50:  392,  159 
S.  W.  783,  155  Ky.  254. 

6.  An  agent  who,  upon  a  dispute  aris- 
ing between  him  and  his  principal  as  to  the 
amount  owing  the  latter  in  an  attempt  to 
settle  their  accounts,  absolutely  refuses  to 
pay  anything,  although  admitting  that  he 
owes  a  certain  amount,  cannot  hold  the  prin- 
cipal liable  in  damages  in  case  he  causes  his 
arrest  for  embezzlement.  National  L.  & 
Acci.  Ins.  Co.  v.  Gibson,  12:  717,  101  S.  W. 
895,  31  Ky.  L.  Rep.  101. 

7.  Procuring  the  issuance  of  a  search 
warrant  against  a  person  maliciously  and 
without  probable  cause  will  support  an 
action  for  damages  for  malicious  prosecu- 
tion. Hardin  v.  Hight,  44:  368,  153  S.  W. 
99,  106  Ark.  190. 

8.  It  is  no  defense,  in  an  action  for 
malicious  prosecution  for  a  wrongful  search 
of  a  dwelling  house,  that  the  affidavit  of 
the  party  by  whom  the  search  warrant  was 
secured  did  not,  in  law,  authorize  its  is- 
suance. Chicago,  R.  I.  &  P.  R.  Co.  v.  Hol- 
iday, 39:  205,  120  Pac.  927,  30  Okla.  680. 

9.  An  action  for  malicious  prosecution 
will  not  lie  for  instituting  proceedings 
against  one  for  disposing  of  property  un- 
der lien,  contrary  to  statute,  which  results 
in  arrest,  where  such  act  does  not  consti- 
tute a  crime.  Segusky  v.  Williams,  36: 
230,  71  S.  E.  971,  89  S.  C.  414.  (Annotated) 
Advice   of  connsel. 

Correctness  of  instructions  as  to  effect  of, 
see  Trial,  1025. 

10.  An  action  for  malicious  prosecution 
cannot  be  taken  from  the  jury  because 
defendant  acted  by  advice  of  counsel,  where 
the  statement  made  to  counsel  was  tliat 
accused  had  represented  that  a  certain  per- 
son had  authorized  certain  acts,  while  the 
representation  actually  made  by  him  was 
that  another  had  stated  that  such  person 
had  authorized  the  acts.  Davis  v.  McMillan, 
3:  928,  105  N.  W.  802,  142  Mich.  391. 

11 .  If  one,  before  procuring  another's  ar- 
rest, lays  all  the  facts  upon  which  he  bases 
his  prosecution  before  a  competent  attor- 
ney, and  fairly  obtains  his  advice  that  the 
prosecution  is  legal,  and,  in  good  faith,  acts 
upon  the  advice,  he  is  not  liable  for  mali- 
cious prosecution.  National  L.  &  Acci.  Ins. 
Co.  v.  Gibson,  12:  717,  101  S.  W.  895,  31  Ky. 
L.  Rep.  101. 

12.  One  is  not  liable  for  malicious 
prosecution  for  instituting  a  proceeding  un- 
der a  criminal  statute,  although  the  prose- 
cution fails  because  the  acts  did  not  consti- 
tute a  crime,  if  he  fully  and  fairly  stated 
the  facts  to  the  prosecuting  attorney,  and 
acted  upon  his  advice  in  instituting  the  pro- 
ceeding. Van  Meter  v.  Bass,  18:  49,  90  Pac. 
637,  40  Colo.  78.  (Annotated) 
Digest  1-52  I,.R.A.(N.S.) 


Of  civil  action. 

13.  One  in  ])ossession  of  chattels  with- 
out title  cannot  maintain  an  action  for  dam- 
ages for  malicious  prosecution  against  one 
who  wrongfully  institutes  a  replevin  action 
against  him  for  them.  Powers  v.  Hough- 
ton, 28:  330,  123  N.  W.  1108,  159  Mich.  372. 

(Annotated) 

14.  The  dismissal  by  the  Federal  court 
of  a  bankruptcy  proceeding  against  a  cor- 
poration in  which  a  receiver  was  appointed, 
on  the  ground  that  it  was  not  within  the 
class  to  which  the  statute  applies,  does  not 
show  that  the  court  had  no  jurisdiction  of 
the  proceeding,  so  as  to  render  it  void  and 
the  one  who  instituted  it  liable  to  an  action 
for  damages  for  depriving  the  corporation 
of  possession  of  its  property,  since  the  court 
had  jurisdiction  at  least  to  determine  wheth- 
er or  not  the  corporation  was  within  the 
provisions  of  the  statute.  T.  E.  Hill  Co.  v. 
Contractors'  Supply  &  Equipment  Co.  34: 
456,  94  N.   E.   544,  249   111.   304. 

(Annotated)! 

II.  Want  of  prohahle  cause;  malice^ 
a.  In  criminal  prosecutions. 


(See   also   same   heading   in 
1-70.) 


Digest  L.R.A.. 


Presumption  of  malice,  see  Evidence,  236, 

237. 
As  question  for  jury,  see  Trial,  120,  276- 

278. 
Probable   cause   as  question   for   court,   see 

Trial,  1026. 
Instruction  as  to  what  constitutes  probable 

cause,  see  Trial,  1026. 

15.  A  finding  of  probable  cause  defeats 
an  action  for  malicious  prosecution.  Slater 
v.  Taylor,  18:  77,  31  App.  D.  C.  100. 

16.  Malice  in  instituting  a  prosecution 
may  be  inferred  from  want  of  probable 
cause.  Davis  v.  McMillan,  3:  928,  105  N.  W. 
862,  142  Mich.  391. 

17.  The  jury  is  not  bound  to  infer  mal- 
ice from  want  of  probable  cause  for  the 
institution  of  a  criminal  prosecution.  Pierce 
v.  Doolittle,  6:  143,  106  N.  W.  751,  130  Iowa, 
333. 

18.  Probable  cause  exists  for  the  prosecu- 
tion of  one  for  violation  of  a  statute,  al- 
though the  act  is  not  in  fact  such  violation, 
where  the  statute  is  of  such  doubtful  con- 
struction that  the  prosecutor  was  thereby 
induced  honestly  to  believe  that  it  was  so. 
Whipple  v.  Gorsuch,  10:  1133,  101  S.  W. 
735,  82  Ark.  252. 

19.  A  discharge  of  one  accused  of  crime, 
not  brought  about  by  the  procurement  of 
the  complaining  witness,  nor  attended  by 
circumstances  involving  his  conduct,  whicb 
of  themselves  indicate  a  want  of  probable 
cause,  is  no  evidence  of  want  of  |)robable 
cause,  in  an  action  against  such  witness 
for  malicious  prosecution.  Da\is  v.  Mc- 
Millan, 3:  928,  105  N.  W.  862,  142  Mich.  391, 

(Annotated) 

20.  A  verdict  of  guilty,  set  aside  and 
followed  by  an  acquittal,  is  not  conclusive 
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•evidence  of  probable  cause,  in  an  action  for 
malicious  prosecution.  Macdonald  v. 
Schroeder,  6:  701,  03  Atl.  1024,  214  Pa.  411. 

(Annotated) 

21.  The  mere  release  without  prosecu- 
tion of  one  arrested  under  charge  of  crime 
■does  not  create  a  presumption  that  the  one 
procuring  the  arrest  acted  without  probable 
■cause.  National  L.  &  Acci.  Ins.  Co.  v.  (Jib- 
son,  12:  717,  101  S.  W.  8S)5,  .31  Ky.  L.  Rep.' 
101.  (Annotated) 

22.  The  presumption  of  probable  cause 
for  a  prosecution  arising  from  conviction  is 
destroyed  if  it  was  secured  by  fraud  or  per- 
jury. Carpenter  v.  Sibley,  15:  1143,  94  Pac. 
879,  153  Cal.  216.  (Annotated) 

23.  Conviction  by  a  justice  of  the  peace 
not  procured  by  the  fraud  of  the  prosecuting 
witness,  or  by  means  of  evidence  which  he 
knows  to  be  false,  is  conclusive  proof  of 
probable  cause  for  arrest,  which  will  prevent 
holding  him  liable  for  malicious  prosecution, 
although  the  conviction  is  reversed  on  ap- 
peal. Saunders  V.  Baldwin,  34:  958,  71  S.  W. 
620,   112  Va.   431.  (Annotated) 

24.  The  repeated  posting  on  a  debtor's 
door  in  a  public  hall  of  cards  requesting  him 
to  call  and  pay  the  debt  which  he  has  ac- 
knowledged to  be  due  furnishes  probable  cause 
for  securing  the  arrest  of  the  one  so  doing, 
under  a  statute  providing  for  the  punish- 
ment of  one  who  accuses  another  of  conduct 
which  would  tend  to  disgrace  him,  or  in 
any  other  way  render  him  subject  to  the 
contempt  of  society,  with  intent  to  extort 
from  him  anything  of  value,  or  compel  him 
to  do  or  refrain  from  doing  anv  act.  Slater 
V.  Taylor,  18:  77,  31  App.  D.  C.  100. 

(Annotated) 

25.  Minor  children  who,  in  the  belief  that 
they  were  at  liberty  to  do  so,  took  a  few 
pieces  of  old,  decayed  boards  from  an  aban- 
doned building  which  was  being  demolished, 
and  who  were  subsequently  arrested  and 
prosecuted  for  malicious  mischief,  but  ac- 
quitted, may  maintain  an  action  to  recover 
exemplary  damages  for  unlawful  arrest  and 
for  malicious  prosecution.  Sperier  v.  Ott, 
7:  518,  41  So.  323,  116  La.  1087. 

6.  Of  civil  action. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Want  of  probable  cause. 

Necessity  of  showing  want  of  probable  cause 
in  action  for  abuse  of  process,  see 
Abuse  of  Process,  7. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  236,  237,  258-260. 

26.  That  the  court  from  which  an  at- 
tachment is  sued  out  is  without  jurisdic- 
tion does  not  deprive  defendant,  who  is  in- 
jured thereby,  from  maintaining  an  action 
against  the  plaintiff  if  it  was  done  mali- 
ciously and  without  any  reasouable  or  prob- 
able cause.  Ailstock  •-.  Moore  Lime  Co. 
2:  1 100,  52  S.  E.  213,  104  Va.  505. 

(Annotated) 
Digest  1-52  I<.R.A.(N.S.) 


///.  Termination  of  prosecution. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Necessity  of  showing  termination  of  suit  in 
action  for  abuse  of  process,  see  Abuse 
OF  Process,  5. 

27.  The  dismis.sal  of  a  prosecution  by  a 
justice  of  the  peace  having  jurisdiction  of 
tlie  subject-matter,  for  failure  of  the  prose- 
cutor to  introduce  evidence  against  accused, 
is  a  sullicient  termination  of  the  action  to 
sustain  a  suit  for  r.alicious  prosecution. 
Craves  v.  Scott,  2:  927,  51  S.  E.  821,  104  Va. 
372.  (Annotated) 

28.  The  dismissal  of  a  criminal  prose- 
cution, because  accused  fled  from  the  juris- 
diction before  process  could  be  served  on 
him,  and  has  remained  out  of  the  juris- 
diction so  that  the  prosecution  could  not 
be  carried  on,  is  not  such  a  termination  of 
the  proceeding  in  his  favor  as  will  sustain 
an  action  for  malicious  prosecution,  llal- 
berstadt  v.  New  York  L.  Ins.  Co.  21 :  293, 
80  N.  E.  801,  194  N.  Y.  1. 

29.  A  nolle  prosequi,  with  leave,  after 
which  the  prosecution  is  never  renewed,  is 
sutiicient  termination  of  the  proceeding  to 
support  an  action  for  malicious  prosecution. 
Wilkerson  v.  Wilkerson,  39:  1215,  74  S. 
E.   740,    159   N.   C.   205.  (Annotated) 

30.  A  prosecution  is  sufficiently  termi- 
nated to  sustain  an  action  for  malicious 
prosecution  by  the  dismissal  of  tlie  proceed- 
ing and  taxing  of  costs  against  the  county. 
White  V.  International  Text-Hook  Co.  42: 
346,  136  N.  W.  121,  156  Iowa,  210. 

Civil  action. 

31.  The  right  to  sue  for  malicious  prose- 
cution of  a  civil  action  accrues  upon  the 
rendition  in  the  trial  court  of  a  judgment 
for  the  defendant  in  the  action  complained 
of,  and  is  barred  by  the  statute  of  limita- 
tions if  not  brought  within  one  year  after 
such  judgment,  although  a  proceeding  in 
error  may  have  intervened.  Levering  v. 
National  Bank,  43:  611,  100  N.  E.  322,  87 
Ohio  St.  117.  (Annotated) 


MALPRACTICE. 


Liability  for,  see  Corporations,  123 ;  Physi- 
cians AND  Surgeons,  II. 

Presumption  of  patient's  consent  to  opera- 
tion, see  Evidence,  166. 

Evidence  in  action  for,  see  Evidence,  1082, 
1325,  1333,  1534,  1711,  1793,  1817. 

Bar  to  action  for,  see  Judgment,  193. 

Direction  of  verdict  for  defendant  in  action 
for,  see  Trial,  771. 

Instruction  in  action  for,  see  Trial,  814. 


MALT  LIQUOR. 


Sale  of,  see  Constitutional  Law,  268,  278, 
742,  743;  Intoxicating  Liquors,  13, 
28,  07,  101,  105-113;  License,  103-106. 
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MANAGER. 

Of    corporation;    powers    of,    see    CoBPOKA- 
TIONS,  142-148. 


MANAGING    AGENT. 

Service  of  process  on,  see  Writ  and  Proc- 
ess, 48-50. 


MANDAMUS. 


I.  When  may  issue,  1—98. 

a.  In  general,   1—15. 

b.  To  court  or  judge,    16—26. 

c.  To    state    or    Federal    officers, 

27-39. 

d.  To  county,  town,  or  municipal 

officers,  40—60. 

1.  Generally,   40—56. 

2.  Audit;      payment;      taxes, 

57-60. 

e.  To  corporations,  61—78. 

/.  Concerning    elections;    to    de- 
termine title  to  office,  79—85. 

g.  To  school  officers,  86—94. 

h.  To  excise  officers,  95—98. 
II.  Procedure;      hearing;      determina- 
tion,  99—137. 

a.  In  general;  prerequisites,  99— 

103. 

b.  Parties,   104-110. 

c.  Pleading;     writ     and     return, 

111-117. 

d.  Hearing     and     determination; 

defenses,   118—137. 

Appellate  jurisdiction  in  mandamus  pro- 
ceeding, see  Appeal  and  Error,  6. 

Dismissal  of  writ  of  error,  see  Appeal  and 
Error,  392. 

Right  to  reversal  of  decree  refusing,  see 
Appeal  and  Error,  1551. 

Original  jurisdiction  of  appellate  court,  see 
Courts,  II.  a,  2. 

Effect  of  remedy  by,  on  right  to  injunction, 
see  Injunction,  40. 

To  hear  and  determine  application  for  ap- 
proval of  building  or  drainage  plans, 
see  Officers,  105. 

Removal  of  proceeding  by,  see  Removal  of 
Causes,  1. 

Attacking  constitutionality  of  statute  in 
mandamus  proceeding,  see  Statutes, 
29. 

For  withholding  permit  to  sell  liquor,  see 
Intoxicating  Liquors,  71. 

To  compel  payment  of  barred  judgment,  see 
Limitation  of  Actions,  203. 

I.  When  may  issue. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

1.  The  proper  function  of  a  writ  of 
mandamus  is  to  compel  the  doing  of  a 
Digest   1-52  L.R.A.(N.S.) 


specific  thing,  something  which  can  be 
neither  diminished  nor  subdivided,  and 
is  not  an  appropriate  remedy  to  compel  a 
general  course  of  official  conduct  or  a  long 
series  of  continuous  acts,  as  it  is  impossible 
for  the  court  to  oversee  the  performance 
of  such  duties.  McAlester-Edwards  Coal 
Co.  V.  State  ex  rel.  Marshall,  39:  810,  122 
Pac.  194,  31  Okla.  629.  (Annotated) 

2.  The  issuance  of  a  peremptory  writ 
of  mandamus  is  not  prevented  by  the  fact 
that  relator  demanded  excessive  relief. 
State  ex  rel.  Brum  ley  v.  Jessup  &  Moore 
Paper  Co.  30:  290,  77  Atl.  16,  1  Boyce  (Del.) 
379. 

3.  A  peremptory  writ  of  mandamus  will 
not  issue  where  the  court  will  not  enforce 
the  mandate  of  the  alternative  writ  as  it  is 
framed,  since  the  writ  must  be  enforced  as 
a  whole,  if  at  all.  State  ex  rel.  Ellis  v.  At- 
lantic Coast  Line  R.  Co.  13:  320,  44  So.  213, 
53   Fla.   6.50. 

4.  The  refusal  to  act  of  an  officer  or 
board  vested  with  discretionary  powers  may 
be  controlled  by  the  courts  when  it  is  capri- 
cious or  arbitrary,  because  not  based  on  the 
facts  before  it.  State  ex  rel.  Mauldin  v. 
Matthews,  22:  735,  62  S.  E.  695,  81  S.  C.  414. 

5.  One  whose  term  as  a  public  officer 
has  expired  may  be  required  by  mandamus 
to  perform  an  act  which  he  should  have 
done  while  in  office,  wherever  it  is  in  its 
nature  capable  of  such  subsequent  perform- 
ance, and  a  public  purpose  is  to  be  served 
thereby.  State  ex  rel.  Jackson  v.  Pratlier, 
36:  IG84,   112   Pac.   829,  84  Kan.    169. 

(Annotated) 

6.  Mandamus  will  not  issue  to  compel 
an  officer  to  perform  an  act  which  he  ad- 
mits of  record  that  he  is  willing  to  do 
without  coercion.  People  ex  rel.  Bruce  v. 
Dunne,  45:  500,  101  N.  E.  560,  258  111.  441. 

7.  Mere  lack  of  possession  by  a  public 
officer  of  a  document  of  which  he  is  the 
legal  custodian  constitutes  no  defense  to  an 
application  for  a  peremptory  writ  of  man- 
damus to  compel  him  to  certify  and  deliver 
a  copy  thereof  upon  request,  as  required  by 
law.  Capito  v.  Topping,  22:  1089,  64  S.  E. 
845,  65  W.  Va.  587. 

8.  A  writ  of  mandamus  will  not  be  is- 
sued to  compel  the  delivery  of  market  quo- 
tations to  a  bucket  sliop.  Western  U.  Teleg. 
Co.  v.  State  ex  rel.  Hammond  IClevator  Co. 
3:  153,  76  N.  E.  100,  165  Ind.  492. 

(Annotated) 

9.  Mandamus  will  not  lie  to  control  the 
action  of  trustees  of  a  police  pension  fund 
with  respect  to  a  claim,  where  the  statute 
makes  the  decision  of  the  board  final. 
Board  of  Trustees  v.  McCrory,  21:  583,  116 
S.  W.  326,  132  Ky.  89. 

10.  Mandamus  will  not  lie  to  compel 
those  employed  in  the  operation  of  a  mine 
in  another  state  to  permit  an  inspection 
of  it.  Hobbs  V.  Tom  Reed  Gold  Mines  Co. 
43:  1 1 12,   129   Pac.   781,   164   Cal.   497. 

11.  Mandamus  will  not  lie  to  reinstate 
a  baseball  club  in  a  league  from  which  it 
has  been  expelled,  if,  by  the  terms  of  the 
constitution,  it  could  be  immediately  ex- 
pelled    again     effcctivelj'.       State     ex     rel. 
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Rowland  v.   Seattle   Baseball   Asso.  31:  512, 
111    Pac.    1055,   61    Wash.   79.    (Annotated) 

12.  Mandamus  will  not  lie  to  compel 
members  of  an  unincorporated  religious  so- 
ciety to  take  steps  necessary  to  the  resto- 
ration of  a  member  expelled  therefrom, 
where  the  right  violated  is  merely  one  of 
the  religious  association  or  worslii|).  State 
ex  rel.  Hatfield  v.  Cummins,  36:  945,  85  N. 
E.  359,  171  Ind.  112.  (Annotated) 

13.  Mandamus  will  not  lie  to  compel 
a  private  person  to  deliver  the  pleadings, 
papers,  and  files  in  a  case  pending  in  a 
certam  court  to  one  who  claims  to  have 
been  the  de  jure  and  de  facto  clerk  of  said 
court  since  its  organization,  altiiough  it 
alleged  that  such  person  wrongfuly  ob- 
tained possession  of  said  papers  and  files 
by  pretending  to  act  as  the  clerk  of  said 
court,  under  claim  of  the  right  to  said 
office.  State  ex  rel.  Wells  v.  Cline,  35: 
527,  116  Pac.  767,  29  Okla.  157. 

(Annotated) 

14.  Mandamus  will  not  lie  to  compel 
a  parish  committee,  which  has  no  legislative 
authority,  to  decide  questions  of  eligibility 
of  candidates  at  primary  elections,  to  make 
such  a  decision.  Roussel  v.  Cornier,  39: 
826,  57  So.  1007,  130  La.  367. 
Ministerial   duty. 

Defenses  in  mandamus  to  compel  perform- 
ance of,  see  infra,  II.  d. 
Making  or  enforcing   contracts. 
See  also  infra,  88,  92. 

15.  The  obligation  imposed  upon  a  tele- 
phone company,  by  acceptance  of  a  condi- 
tion in  a  municipal  ordinance  granting  the 
right  to  use  the  streets,  that  the  company 
shall  file  statements  of  its  gross  receipts 
and  pay  a  certain  percentage  thereof  into 
the  city  treasury,  is  contractual,  and  not 
enforceable  by  mandamus.  Chicago  v.  Chi- 
cago Teleph.  Co.  13:  1084,  82  N.  E.  607,  230 
111.    157.  (Annotated) 

h.  To  court  or  judge. 

(See  also  same  heading  m  Digest  L.R.A. 
1-10.) 

To  compel  court  to  declare  result  of  local 
option  election,  see  Constitutional 
Law,  126. 

16.  Mandamus  will  lie  to  compel  a  trial 
court  to  dismiss  an  indictment  which,  with- 
out adequate  excuse,  is  not  prosecuted  with- 
in the  time  prescribed  by  the  Constitution. 
Ex  parte  Ford,  35:  882,  116  Pac.  757,  160 
Cal.  334. 

17.  Mandamus  lies  to  compel  a  trial 
court  to  vacate  an  invalid  order  requiring 
a  plaintiff  to  produce  its  books  and  papers 
for  examination  by  defendant.  Internation- 
al Harvester  Co.  v.  Smith,  30:  580,  127  N. 
W.  695,  163  Mich.  55. 

18.  Mandamus  to  compel  the  issuance  of 
an  execution  is  not  the  proper  remedy  to 
question  the  propriety  of  the  court's  action 
in  setting  aside  a  judgment.  State  ex  rel. 
Spratlin  v.  Thompson,  20:  i,  102  S.  W.  349, 
118  Tenn.  571. 
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19.  Mandamus  will  lie  to  compel  the 
trial  court  to  put  in  possession  one  who  has 
secured  a  decree  condemning  real  estate 
by  right  of  eminent  domain,  and  has  com- 
plied with  the  terms  of  the  decree,  which 
has  been  accepted  by  the  property  owner. 
People  ex  rel.  Farmers'  Reservoir  &  Irrig. 
Co.  v.  District  Court,  24:  886,  104  Pac.  484. 
46  Colo.  386.  (Annotated) 

20.  Mandamus  is  the  proper  remedy  to 
prevent  a  court  having  exclusive  jurisdiction 
to  hear  and  determine  a  proceeding  from  or- 
dering a  change  of  venue,  since  an  appeal 
from  the  judgment  rendered  by  the  court 
taking  jurisdiction  is  not  an  adequate  rem- 
edy. State  ex.  rel  Wyman,  P.  &  Co.  v.  Spo- 
kane County  Super.  Ct.  2:  568,  82  Pac. 
875,  40   Wash.  443.  (Annotated) 

21.  The  refusal  of  a  Federal  circuit  court 
to  remand  a  civil  cause  to  the  state  court 
whence  it  had  been  removed  as  presenting 
a  separable  controversy  between  citizens  of 
different  states  cannot  be  revicM'ed  by  man- 
damus, which  may  not  be  used  to  perform 
the  office  of  an  appeal  or  writ  of  error.  Re 
Harding,  37:  392,  31  Sup.  Ct.  Rep.  324,  219 
U.  S.  363,  55  L.  ed.  252. 

22.  Mandamus  may  be  granted  by  the 
supreme  court  to  compel  the  trial  court  to 
permit  the  next  of  kin  of  an  insane  person 
against  whom  a  decree  has  been  granted 
without  notice,  as  required  by  statute,  to 
file  a  petition  for  the  appointment  of  a 
guardian  ad  litem  with  authority  to  pro- 
ceed to  set  aside  the  judgment,  which  that 
court  has  refused  to  do  because  of  an  er- 
roneous interpretation  of  a  statute  giving 
it  discretion  in  the  matter.  State  ex  rel. 
Happel  V.  District  Court,  35:  1098,  99  Pac. 
291,  38  Mont.  160. 

To   compel   exercise    of   civil   jurisdic- 
tion. 

23.  Mandamus  lies  to  compel  a  trial 
court  to  proceed  with  a  cause  of  which  it 
has  jurisdiction.  State  ex  rel.  Aldrach  v. 
Morse,  7:  1127,  87  Pac.  705,  31  Utah,  213. 

24.  Mandamus  does  not  lie  from  a  cir- 
cuit court  to  compel  a  magistrate  over 
whom  it  has  no  supervisory  jurisdiction  to 
compel,  by  contempt  proceedings,  a  witness 
to  produce  papers  which  he  has  been  di- 
rected to  produce  by  a  subpoena  duces  tecum, 
Farnham  v.  Colman,  i:  1135,  103  N.  W.  161, 
19  S.  D.  342. 

25.  Mandamus  will  lie  to  compel  the  en- 
try of  a  judgment  upon  a  verdict  which  set- 
tled a  title  to  real  estate.  Tex  is  Tram  & 
IjUmber  Co.  v.  Hightower,  6:  1046,  96  S.  W. 
1071,   100  Tex.  126. 

To  compel  exercise  of  criminal  juris- 
diction. 

26.  The  issuance  of  a  writ  of  mandamus 
to  compel  a  court  to  proceed  to  hear  a 
cause  is  not  prevented  by  the  fact  that  the 
eflect  of  so  doing  will  result  in  requiring 
the  overruling  of  an  order  quashing  an  in- 
dictment for  disqualification  of  a  member 
of  the  grand  jury.  State  ex  rel.  McGovern 
V.  Williams,  20:  941,  116  N.  W.  225,  136- 
Wis.  1. 
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c.  To  state  or  Federal  officers. 

(See  also  same  heading  in  Digest  L.B.A. 
1-10.) 

To  state  treasurer  to  compel  investment  of 
public  money,  see  Public  Moneys,  7. 

Mandamus  proceeding  as  action  against 
state,  see  State,  24. 

27.  The  discretionary  power  of  the  court 
with  respect  to  the  issuance  of  a  writ  of 
mandamus  does  not  authorize  it  to  refuse 
the  writ  to  compel  payment  of  a  sum  ap- 
propriated by  the  legislature,  because  of  a 
contract  exacted  by  the  governor  as  a  con- 
dition to  approval  of  the  bill,  that  the  bene- 
ficiary would  accept  less  than  the  sum 
named  in  the  bill  in  full  satisfaction  of 
tlie  claim.  Lukens  v.  Nye,  36:  244,  105  Pac. 
593,   156   Cal.  498. 

28.  A  mandamus  will  not  go  to  a  bid- 
der for  state  binding,  to  compel  the  com- 
missioners of  printing  to  award  him  the 
contra''t  for  such  binding,  after  they  have 
awarded  it  to  another  bidder,  though  the 
former  was  the  lowest  bidder;  the  func- 
tion of  the  board  of  commissioners  involv- 
ing di'scretion.  Butler  v.  Darst,  38:  653,  70 
S.  E.  119,  08  W.  Va.  493.  (Annotated) 
State  board  of  pharmacy. 

29.  A  state  board  of  pharmacy  who  are 
required  by  statute  to  grant  a  druggist's  li- 
cense to  a  graduate  of  any  reputable  college 
of  pharmacy  may  be  compelled  by  manda- 
mus to  grant  such  license  to  such  graduate, 
where  they  have  refused  to  do  so  because 
the  college  from  which  he  graduated  does 
not.  in  their  estimation,  require  sufficient 
practical  work  from  students  to  fit  them  to 
compound  drugs  with  safety  to  the  public. 
State  ex  rel.  Mauldin  v.  Matthews,  22:  735, 
62  S.  E.  695,  81  S.  C.  414.  (Annotated) 
State's  attorney. 

30.  It  is  the  duty  of  the  state's  attorney, 
which  may  be  enforced  by  mandamus,  to 
sign  and  file  a  petition  for  leave  to  file  an 
information  in  the  nature  of  a  quo  war- 
ranto, where  a  private  relator  presents  a 
proper  petition  for  his  signature,  disclosing 
an  individual  and  personal  right,  distinct 
from  the  right  of  the  public,  which  is  en- 
forceable by  a  proceeding  in  quo  warranto, 
together  with  evidence  of  facts  necessary  to 
establish  the  right.  People  ex  rel.  Raster 
V.  Healy,  15:  603,  82  N.  E.  599,  230  111.  280. 
Auditor. 

Original  jurisdiction  of  appellate  court,  see 

Courts,  228. 
To  board  of  equalization. 
See  also  infra,  32. 

31.  That  mandamus  will  not  lie  to  coerce 
the  action  of  the  governor  of  a  state  as  a 
member  of  the  state  board  for  equalization 
of  taxes  will  not  prevent  its  running  against 
the  other  members  of  the  board,  where  by 
statute  a  majority  of  the  board  may  trans- 
act the  business  required.  Huidekoper  v. 
Hadley,  40:  505,  177  Fed.  1,  100  C.  C.  A.  395. 
Insurance  commissioners. 

Original  jurisdiction  of  appellate  court,  see 

Courts,  229,  230. 
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To  governor. 

See  also  supra,  31. 

32.  The  governor  of  a  state  is  exempt 
from  the  control  of  the  courts  through  a 
writ  of  mandamus  even  when  performing 
duties  imposed  upon  him  as  member  of  the 
state  board  for  equalization  of  taxes.  Huide- 
koper V.  Hadley,  40:  505,  177  Fed.  1,  100  C. 
C.  A.  395. 

33.  The  governor,  wlio,  by  virtue  of  his 
office,  is  a  member  of  the  state  canvassing 
board,  cannot  be  compelled  by  mandamus 
to  issue  a  certificate  of  election,  although 
the  duty  to  do  so  is  merely  ministerial. 
People  ex  rel.  Bruce  v.  Dunne,  45:  500, 
101  N.  E.  560,  258  III.  441. 

34.  Mandamus  will  not  lie  to  compel  the 
governor  of  a  state  to  pay  over  money  which 
has  been  placed  in  his  hands  by  the  Fed- 
eral government  to  be  paid  to  officers  and 
men  who  served  under  the  Federal  govern- 
ment in  a  war.  Rice  v.  Draper,  32:  355,  93 
N.  E.  821,  207  Mass.  577.  (Annotated) 

35.  Mandamus  will  lie  to  compel  the  gov- 
ernor to  perform  a  merely  ministerial  duty, 
— especially  where  the  Constitution  gives 
the  court  jurisdiction  in  mandamus  as  to  all 
state  officers.  State  ex  rel.  Irvine  v.  Brooks, 
6:  750,  84  Pac.  488,  14  Wyo.  393. 

(Annotated) 

36.  That  the  court  might  not  be  able  to 
enforce  its  mandate  coninianding  the  gov- 
ernor to  perform  a  ministerial  duty  will 
not  prevent  its  issuing  a  writ  of  mandamus 
directing  him  to  do  so.  State  ex  rel.  Irvine 
V.  Brooks,  6:  750,  84  Pac.  488,  14  Wyo.  393. 
Legislature. 

37.  Mandamus  is  the  proper  remedy  to 
compel  the  keeper  of  the  legislative  rolls  to 
perform  his  statutory  duty  to  deliver  to  a 
citizen  demanding  it  a  copy  of  an  act  passed 
by  the  legislature.  Capito  v.  Topping,  22: 
1089,  64  S.  E.  845,  65  W.  Va.  587. 

(Annotated) 

38.  Unconstitutionality  of  a  legislative 
act  cannot  be  set  up  by  the  keeper  of  the 
rolls  as  a  defense  to  a  writ  of  mandamus 
to  compel  him  to  perform  the  statutory 
duty  to  deliver  a  copy  of  any  legislative 
act  to  a  citizen  requiring  it,  as  such  defense 
is  available  only  for  the  protection  of  a 
personal  interest,  or  rights  invaded  or  en- 
croached upon  by  unconstitutional  legisla- 
tion. Capito  V.  Topping,  22:  1089,  64  S.  E. 
845,  65  W.  Va.  587. 

39.  Mandamus  is  the  proper  remedy  to 
compel  the  keeper  of  the  legislative  rolls  to 
promulgate  a  particular  act  passed  by  the 
legislature  with  the  other  acts  passed,  by 
printing  and  binding  it  with  them  for  dis- 
tribution and  sale,  as  provided  by  law. 
Capito  V.  Topping,  22:  1089,  64  S.  E.  845, 
65  W.  Va.  587. 

d.  To  county,  town,  or  municipal 

officers. 

1.  Generally. 

(Bee  also   same   heading   in   Digest   L.R.A. 
1-10.) 

To  county  board   of  canvassers,   see   infra, 
80,  81. 
115 
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Wlio  may  maintain  proceedings,  see  infra, 
105. 

Necessary  parties  defendant,  see  infra,  109. 

To  compel  payment  of  judgment  against 
county;  power  of  court  to  go  behind 
judgment,  see  Judgment,  80. 

40.  A  property  owner  aggrieved  by  the 
vacation  of  a  park  way  established  in  front 
of  his  premises  under  an  agreement  that  it 
should  be  forever  maintained  by  the  city 
cannot  compel  the  municipality,  by  manda- 
mus, to  maintain  the  park  way,  but  his  ex- 
clusive remedy  is  by  an  action  for  damages. 
State  ex  rel.  Townsend  v.  Board  of  Park 
Comrs.  g:  1045,  110  N.  W.  1121,  100  Minn. 
150. 

41.  Mandamus  will  not  lie  to  compel 
municipal  officers  to  strike  private  property 
from  a  plat  of  a  propose!  park,  although 
the  property  was  platted  without  authority 
of  law;  since  the  plat  constitutes  merely  a 
ci  >ud  on  title,  for  removal  of  which  man- 
damus is  not  a  proper  remedy.  .Shisler  v. 
Philadelphia,  46:  725,  86  Atl.  1019,  239  Pa, 
468. 

42.  Mandamus  is  the  proper  remedy  to 
compel-  aldermen  to  issue  a  permit  to  ex 
cavate  a  street,  to  one  who  has  received 
permission  from  the  proper  authorities  to 
locate  a  pipe  line  therein.  Cheney  v.  Bar- 
ker, 16:  436,  84  N.  E.  492,  198  Mass.  356. 

43.  Mandamus  lies  to  compel  a  super- 
visor to  obey  a  statutory  mandate  to  pub- 
lish the  claims  audited  against  the  county. 
State  ex  rel.  Fooshe  v.  Burley,  16:  266,  61 
S.  E.  255,  80  S.  C.  127. 

44.  Mandamus  will  not  lie  to  compel  a 
city  engineer  to  furnish  monthly  estimates 
of  the  completion  of  work  under  a  public 
contract  in  accordance  with  a  provision  in 
that  contract  that  they  shall  be  furnished. 
State  ex  rel.  Fire  &  R.  P.  Constr.  Co.  v. 
Icke,  20:  800,  118  N.  W.  196,  136   Wis.  583. 

( Annotated ) 

45.  Mandamus  will  not  lie  to  compel 
performance  of  a  duty  under  a  statute  giv- 
ing public  officers  discretion  to  grant  con- 
tractors for  public  work  estimates  of  work 
completed  from  time  to  time,  which  shall 
entitle  them  to  payment  therefor.  State  ex 
rel.  Fire  &  R.  P.  Constr.  Co.  v.  Icke,  20: 
800,  118  N.  W.  196,  136  Wis.  583. 

46.  An  action  of  replevin,  or  for  dam- 
ages against  a  sheriff  who  has  in  his  pos- 
session property  wrongfully  seized,  is  not 
an  adequate  remedy,  so  as  to  prevent  resort 
to  mandamus  to  compel  its  restoration. 
Thomas  v.  Bell,  31:  664,  111  Pac.  76,  49  Colo. 
76. 

47.  Mandamus  lies  to  compel  a  sherifT 
who  seizes  under  a  search  warrant  prop- 
ertjf  alleged  to  have  been  stolen,  to  restore 
the  property,  where  the  justice  determines 
that  it  was  not  stolen,  and  directs  its 
restoration,  and  the  statute  requires  the 
sheriff  to  have  the  property  at  all  times 
ready  to  abide  the  order  of  the  justice, 
and  to  restore  it  to  the  one  from  whom  it 
was  taken  immediately  upon  being  ordered 
to  do  so.  Thomas  v.  Bell,  31:  664,  111  Pac. 
76,  49  Colo.  7G.  (Annotated) 
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48.  Mandamus  will  not  lie  to  review  the 
discretion  of  the  trustees  of  a  water  district 
in  determining  to  what  extent  the  system 
shall  be  extended  and  who  shall  be  sup- 
plii-d.  Lawrence  v.  Richards,  47:  654,  88 
Atl.  92,  111  Me.  95.       " 

49.  A  street  commissioner  who  has  re- 
fused to  permit  the  tearing  up  of  a  street 
for  the  purpose  of  removing  the  rails  of  a 
street-railway  system  therefrom,  actuated 
merely  by  the  hope  that  somfeone  will  oper- 
ate the  road,  without  considering  the  only 
questions  within  his  power,  as  to  the  inter- 
ference of  the  tearing  up  of  the  street  with 
public  travel  and  its  ell'ect  upon  the  pave- 
ment, may  be  compelled  by  mandamus  to 
hear  and  determine  such  questions.  French 
v.  Jones,  7:  525,  78  N.  E.  118,  191  Mass.  522. 

(Annotated) 

50.  One  who  has  purchased  tiie  rails  of 
a  street  railway  embedded  in  the  street, 
knowing  that,  under  the  municipal  onli- 
nance,  he  cannot  remove  them  without  au- 
thority from  the  street  superintendent,  can- 
not compel  the  issuance  of  sucli  permit  by 
mandansus,  since  the  officer  has  a  discretion- 
ary power  to  issue  it  or  not  according  to 
its  ell'ect  upon  the  interests  of  the  public 
in  the  street.  French  v.  Jones,  7:  525,  78  N. 
E.  118,  191  Mass.  522. 

51.  Unde'r  a  charter  provision  imposing 
no  absolute  duty  upon  a  city  council  to  ex- 
ercise the  power  given  it  for  the  removal  of 
city  officers,  nor  authorizing  citizens  to  file 
charges  or  to  compel  investigation,  a  city 
council  cannot  be  compelled  by  mandamus  to 
exercise  such  power  at  the  suit  of  citizens. 
State  ex  rel.  Schwartzkopf  v.  Brainerd,  46: 
9,    141   N.   W.   97,   121   Minn.   182. 

( Annotated ) 

52.  Mandamus  will  not  lie  to  compel  a 
submission  to  the  voters  of  a  proposed 
municipal  ordinance  which  would  be  void  if 
enacted.  State  ex  rel.  Davies  v.  White, 
50:  195,  136  Pac.  110,  36  Nev.  354. 

To  mayor. 

Questions  considered  in  proceedings,  see  in- 
fra, 121. 

53.  Mandamus  will  not  lie  to  compel  the 
mayor  of  a  city  to  enforce  the  Sunday  clos- 
ing law  against  a  saloon  keeper.  People 
ex  rel.  Bartlett  v.  Busse,  28:  246,  87  N.  E. 
840,  238  111.  593.  (Annotated) 

54.  A  mayor  having  all  the  powers  of  a 
chief  executive  cannot  be  compelled  by  man- 
damus at  the  suit  of  a  taxpayer  to  remove 
from  office  the  chief  engineer  of  the  fire  de- 
partment for  dishonesty  and  perjury,  mis- 
appropriation of  public  property,  and  tho 
use  of  offices  at  his  command  to  pay  per- 
sonal debts.  State  ex  rel.  Davern  v.  Ro.se, 
28:  194,  122  N.  W.  751,  140  Wis.  3G0. 

55.  A  mayor  having  statutory  authority 
to  suspend  for  cause  the  chief  of  the 
fire  department  and  communicate  the  facts 
to  the  board  of  fire  commissioners,  who 
shall  proceed  to  consider  the  desirability 
of  his  removal  from  office,  cannot  be  com- 
pelled by  mandamus  at  the  suit  of  a  tax- 
payer to  exercise  the  power  of  suspension 
because  of  charges  of  dishonesty  ngainst 
such  chief,  where  he  has  investigated  tho 
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charges,  and  determined  that  they  were  not 
sufficient  to  require  suspension  ot'  the  of- 
ficial. State  ex  rel.  Davern  v.  Rose,  28: 
194,  122  N.  W.  751,  140  Wis.  360. 

(Annotated) 
To  board  of  health.. 

56.  The  holder  of  a  permit  to  sell  milk 
has  a  remedy  by  mandamus  where  the  ac- 
tion of  the  board  of  health  in  revoking  the 
same  is  arbitrary,  tyrannical,  and  unrea- 
sonable, or  is  based  upon  false  information. 
People  ex  rel.  Lodes  v.  Health  Department, 
13:  894,  82  N.   E.   187,   189  N.  Y.    187. 

2.  Audit;  payment ;  taxes. 

(See  also  same  heading  in  Digest  L.R.A 
1-10.) 

To  compel  assessment,  levy,  or  collec- 
tion ef  tax. 

Effect  to  start  limitations  running  against 
indebtedness,  see  Limitation  of  Ac- 
tions, 212. 

When  proceeding  is  barred  by  limitation, 
see  Limitation  of  Actions,  240. 

Bringing  in  parties,  see  Parties,  210. 

57.  Mandamus  lies  to  compel  a  county 
clerk  to  enter  upon  the  tax  rolls  taxable 
personal  property  omitted  from  the  asses- 
sor's returns,  as  required  by  a  statute  pro- 
viding for  the  entering  of  personal  prop- 
erty subject  to  taxation  which  has  not  been 
listed  by  the  owner  or  returned  by  the  as- 
sessor, where  such  officer  admits  the  exist- 
ence and  value  of  the  property,  but  declines 
to  correct  the  assessment  and  enter  it  upon 
the  tax  rolls,  because  of  the  contention  that 
tlie  property  is  not  taxable,  and  because  he 
is  in  doubt  as  to  his  power  in  the  prem- 
ises. State  ex  rel.  Taggart  v.  Holcomb,  28: 
251,  106  Pac.  1030,  81  Kan.  879. 

Audit  and  payment  of  claims. 
Mandamus  to  compel  publication  of  claim, 

see  supra,  43. 
See  also  infra,   85. 

58.  A  writ  of  mandamus  should  not  issue 
to  compel  county  commissioners  to  issue 
their  warrant  upon  the  treasurer  to  pay  a 
judgment  recovered  against  the  county, 
wliere  the  pleadings  in  the  case  which  re- 
sulted in  the  judgment  sought  to  be  en- 
forced disclose  that  the  judgment  is  found- 
ed on  an  alleged  cause  of  action  for  which 
the  county  is  not  liable  and  it  could  not 
constitutiunallv  levy  a  tax  to  liquidate  it. 
Brunson  v.  Caskie,  9:  1002,  56  S.  E.  021,  127 
Ga.  501. 

59.  Mandamus  lies  to  compel  a  city  au- 
ditor to  draw  a  warrant  for  salary  due  a 
fireman,  notwithstanding  a  claim  by  a  third 
person  under  an  assignment  before  the  sal- 
ary had  been  earned,  since,  the  assignment 
being  void,  tlie  assignee  has  no  interest  in 
the  matter,  and  his  claim  may  be  ignored. 
Schmitt  V.  Dooling,  36;  881,  140  S.  W.  197, 
145   Ky.   240. 

60.  Mandamus  is  a  proper  remedy  to 
compel  the  treasurer  of  a  town  to  pay  valid 
orders  issued  by  the  board  of  supervisors, 
and  the  validity  of  such  orders  may  be 
determi^fd  in  such  proceeding.  State  ex 
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rel.  Morris  v.  Clark,  39:  43,  134  N.  W.  129, 
116    Minn.    500. 

e.   To  corporations. 

(8^e   also   same   heading   in   Digest   L.R.A. 
1-10.) 

Waiver  of  irregularities  of  proceeding,  see 
infra,  102. 

61.  Mandamus  is  the  proper  remedy  to 
compel  a  public  service  corporation  to  fur- 
nish service  to  an  individual  applicant 
therefor.  State  ex  rel.  Mason  v.  Consum- 
ers' Power  Co.  41:  1181,  137  N.  W.  1104, 
119  Minn.  225. 

02.  A  merchant  who  receives  orders  by 
mail,  which  he  fills  by  shipping  goods  by 
express,  has  such  a  special  interest  in  the 
performance  by  an  express  company  of  its 
public  duty  relative  to  packages  containing 
goods  as  entitles  him  to  a  writ  of  manda- 
mus to  compel  the  express  company  to  ac- 
cept, transport,  and  deliver  goods,  when, 
without  lawful  excuse,  it  refuses  to  do  so. 
Southern  Exp.  Co.  v.  R.  M.  Rose  Co.  5:  619, 
53  S.  E.  185,  124  Ga.  581. 

63.  Mandamus  will  lie  to  compel  a  cor- 
poration which  has  transferred  stock  with- 
out authority,  and  without  compliance  witlt 
the  terms  of  the  certificate  as  to  its  sur- 
render, to  recognize  the  rights  of  the  holder 
of  the  certificate.  Citizens'  Nat.  Bank  v. 
State  ex  rel.  Kellogg,  45:  1075,  101  N.  E. 
620,  179  Ind.  621. 

To   compel   transfer   of   stock. 

64.  Mandamus  will  not  lie  to  compel  a 
transfer  upon  the  books  of  a  corporation, 
of  stock  purcliased  at  private  sale,  if  such 
transfer  can  be  effected  by  a  suit  in  equity, 
where  by  statute  maiidamus  cannot  be  is- 
sued in  any  case  where  there  is  a  plain, 
speedy,  and  adequate  remedy  in  the  ordi- 
nary course  of  law.  Davidson  v.  Almeda 
Consol.  j\Iines  Co.  48:  847,  134  Pac.  782, 
66  Or.  412.  (Annotated) 
To  enforce  riglit  to  inspect  books. 
Necessary  parties  defendant,  see  infra,  108. 
See  also  Corporations,  287. 

65.  Mandamus  will  lie  to  compel  direct- 
ors of  a  foreign  corporation  to  permit  in- 
spection, by  one  of  the  directors,  of  corpo- 
rate books  kept  within  the  state  where  its 
chief  place  of  business  is  located,  notwith- 
standing a  contention  that  its  issuance 
would  be  an  interference  with  the  manage- 
ment of  the  internal  affairs  of  a  foreign 
corporation.  Machen  v.  Machen  &  Maver 
Electrical  Mfg.  Co.  42:  1079,  85  Atl.  100,  237 
Pa.  212. 

66.  Mandamus  will  not  lie  to  compel  a 
corporation  to  permit  a  stockholder  to  in- 
spect its  books,  in  the  absence  of  any  aver- 
ment as  to  the  necessity  of  such  inspection. 
Davidson  v.  Almeda  Consol.  Mines  Co. 
48:  847,  134  Pac.  782,  66  Or.  412. 

67.  That  a  corporation,  prior  to  a  certain 
time,  was  paying  dividends,  and  that  it  then 
ceased,  and,  three  years  afterwards,  owed 
its  directors  large  sums  of  money,  and  was 
otherwise  in  debt,  are  sufficient  to  entitle  a 
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stockholder  to  a  writ  of  mandamus  to  com- 
pel tlie  corporation  to  permit  him  to  inspect 
its  books  and  papers  for  tlie  purpose  of  se- 
curing information  upon  which  to  base  a 
proceeding  against  the  directors  for  mis- 
management. Kuhback  v.  Irving  Cut  Glass 
Co.  20:  185,  69  Atl.  081,  220  Pa.  427. 

68.  Mandamus  will  lie  to  compel  a  corpo- 
ration to  permit  a  stockholder  to  inspect 
its  books,  although  her  purpose  is  to  ascer- 
tain the  amount  of  stock  held  by  her  former 
husband,  from  whom  she  is  attempting  to 
secure  alimony,  and  the  value  of  property 
conveyed  by  him  to  the  corporation,  for  the 
purpose  of  establishing  a  dower  interest 
therein,  where  the  statute  gives  a  right  of 
inspection  to  all  persons  interested.  White 
V.  Manter,  42:  332,  84  Atl.  890,  109  Me.  408. 

69.  Mandamus  will  lie  to  compel  the 
directors  of  a  corporation  operating  a  mine 
in  another  state,  who  reside  and  hold  their 
public  meetings  within  the  state  where  the 
fluit  is  brought,  to  deliver  to  a  stockhold- 
er an  order  requiring  the  persons  in  charge 
of  the  work  at  the  mine  to  permit  him  to 
inspect  it.  Hobbs  v.  Tom  Reed  Gold  Mines 
Co.  43:  1112,  129  Pac.  781,  164  Cal.  497. 
To  ivater  company. 

70.  A  stockholder  in  a  corporation  or- 
ganized to  secure  a  supply  of  water  and  dis- 
tribute it  at  cost  among  its  stockholders, 
for  purposes  of  irrigation,  is  entitled  to  a 
writ  of  mandamus  to  compel  the  delivery 
to  him  of  the  water  to  which  he  is  en- 
titled, and  such  right  cannot  be  denied  on 
the  theory  that  it  is  sought  merely  to  en- 
force a  contract  right.  Sliller  v.  Imperial 
Water  Co.  24:  372,  103  Pac.  227,  156  Cal.  27. 

(Annotated) 

71.  Mandamus  lies  to  compel  a  water 
company  to  supply  an  individual  applicant 
with  water  at  reasoYiable  rates,  as  part  of 
its  public  duties,  although  the  relation  be- 
tween the  water  company  and  the  town  and 
its  inhabitants  has  been  the  subject  of  con- 
tract. Robbins  v.  Bangor  R.  &  Electric  Co. 
1 :  963,  62  Atl.  136,  100  Me.  496. 

(Annotated) 

72.  The  duty  of  a  public  water  supply 
corpoiation  to  comply  with  the  provisions 
of  the  ordinance  granting  its  franchise,  re- 
quiring reports  of  service  rendered  to  in- 
dividual patrons  of  the  corporation  under 
the  franchise,  may  be  enforced  by  manda- 
mus. State  ex  rel.  Ellis  v.  Tampa  Water- 
works Co.  22:  680,  48  So.  639,  57  Fla.  533. 

73.  Prompt  compliance  with  reasonable 
requirements  of  a  city  in  its  lawful  super- 
vision and  regulation  of  a  public  water 
supply  corporation  may  be  enforced  by  man- 
damus. State  ex  rel.  Ellis  v.  Tampa  Water- 
works Co.  22:  680,  48  So.  639,  57  Fla.  533. 
Railroad  company. 

Hearing  and  determination,  see  infra,  124, 

125. 
To  compel  carrier  to  perform  duty,  see  Cab- 

KIERS,  769. 

74.  Under  a  statute  requiring  railroad 
companies  to  make  reasonable  provision  for 
the  transportation  of  coal  and  coke  offered 
them  for  shipment  by  operators  and  manu- 
facturers along  their  lines,  a  carrier  may 
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be  compelled  bj'  mandamus  to  construct  and 
operate  upon  its  right  of  way  a  side  track 
and  switch,  where  the  facts  and  circum- 
stances show  the  necessity  therefor.  State 
ex  rel.  Mt.  Hope  Coal  Co.  v.  White  Oak  R. 
Co.  28:  1013,  64  S.  E.  630,  65  W.  Va.  15. 

75.  The  duty  of  providing  a  reasonably 
safe  and  sufficient  roadbed,  track,  equip- 
ment, and  facilities,  and  of  maintaining  and 
operating  the  property  in  a  proper  condition 
for  rendering  safe,  prompt,  and  adequate 
service,  and  of  actually  rendering  to  the 
public  such  service  without  unjust  discrimi- 
nation, being  required  for  the  public  good 
and  contemplated  by  law,  and  imposed  upon 
a  common-carrier  railroad  corporation  in 
permitting  it  to  exercise  the  franchises  and 
privileges  of  a  common  carrier,  may  be  en- 
forced by  mandamus  in  a  proper  case  upon 
the  relation  of  the  attorney  general,  when 
no  other  adequate  remedy  is  provided  by 
law.  State  ex  rel.  Ellis  v.  Atlantic  Coast 
Line  R.  Co.  13:  320,  44  So.  213,  53  Fla. 
650.  ( Annotated ) 

76.  Mandamus  will  not  issue  to  compel 
a  railroad  company  to  furnish  sufficient  mo- 
tive power  and  cars  to  transport  freight, 
since  a  large  discretion  in  such  cases  must 
be  left  to  the  management  of  the  road, — 
and  especially  where  the  statute  affords  a 
speedy  and  convenient  remedy  by  invoking 
the  aid  of  the  railroad  rommissioners.  State 
ex  rel.  Ellis  v.  Atlantic  Coast  Line  R.  Co. 
13:  320,   44   So.   213,   53    Fla.   650. 

77.  The  courts  will  not,  as  a  general  rule, 
interfere  by  mandamus  to  compel  a  rail- 
road company  to  do  any  act  in  relation  to 
the  equipment  and  operation  of  its  road,  ex- 
cept where  the  act  sought  to  be  enforced  is 
specific  and  of  such  a  nature  that  the  fact 
of  compliance  with  it  can  be  readily  ascer 
tained, — such  as  a  requirement  that  the 
roadbed  and  track  be  repaired  in  certain 
particulars.  State  ex  rel.  Ellis  v.  Atlantic 
Coast  Line  R.  Co.  13:  320,  44  So.  213,  53 
Fla.  650. 

Street  railroad  company. 

Necessary  parties  defendant,  see  infra,  110. 

78.  A  street  railway  company  which  has 
accepted  the  grant  of  a  public  franchise,  in- 
volving the  performance  of  certain  services, 
can  be  compelled  by  mandamus  to  perform 
such  services.  Oklahoma  City  v.  Oklahoma 
R.  Co.  16:  651,  93  Pac.  48,  20  Okla.  1. 

/.    Concerning   elections;    to    determine 
title  to  office. 

(See  also   same  heading  vn  Digest  L.R.A. 
1-10.) 

Preparation  of  ballot. 

79.  Mandamus  may  issue  to  determine 
which  candidate  should  be  represented  by 
an  official  ballot,  even  before  the  time  for 
the  printing  of  the  ballot  arrives.  State 
ex  rel.  Rinder  v.  Goff,  9:  916,  109  N.  W.  628, 
129  Wis.  668. 

As  to  caiiTass  of  votes;  recount. 

80.  After  the  county  board  nf  canvas- 
sers has,  in  good  faith,  completely  and 
correctl}'  canvassed  tTie  returns  of  an  elec- 
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tion,  which  are  regular  on  their  face,  and 
adjourned  sine  die,  the  members  of  the 
election  board  cannot  be  compelled  to  re- 
convene and  count  ballots  for  a  state  office, 
which  they  had  erroneously  rejected  and 
returned  as  void,  for  the  reason  that  un- 
der such  circumstances  the  county  can- 
vassing board  has  passed  out  of  existence, 
and  cannot  be  revived  by  its  own  action  or 
by  that  of  a  court.  Capper  v.  Stotler, 
43:  247,  128  Pac.  200,  88  Kan.  387. 
Declaring  result   of  election. 

81.  In  a  mandamus  proceeding  to  compel 
the  county  supervisors  to  perform  their 
statutory  duty  to  meet  and  dechire  the  re- 
sult of  an  election,  as  announced  by  the 
election  commissioners,  the  court  has  no  ju- 
risdiction to  grant  an  order  to  have  the 
ballot  boxes  placed  at  the  disposal  of  their 
counsel,  for  the  purpose  of  enabling  them 
to  plead  properly  to  the  petition.  McHenry 
V.  State,  16:  1062,  44  So.  831,  91  Miss.  562. 
Certificate    «f   election. 

82.  Mandamus  will  not  lie  to  compel  the 
issuance  of  a  certificate  of  election  to  a 
candidate  for  member  of  a  legislative  body, 
which  is  the  judge  of  the  election  of  its 
own  memJsers,  where  a  certificate  has  al- 
ready been  granted  by  the  canvassing  board 
to  a  rival  candidate,  since  the  contest  must 
be  presented  to  the  legislature.  People  ex 
rel.  Bruce  v.  Dunne,  45:  500,  101  N.  E. 
560,  258  111.  441. 

Restoration  to  office. 

83.  Mandamus  is  the  proper  remedy  to 
restore  a  party  to  the  possession  of  an  office 
from  which  he  has  been  illegally  removed. 
State  ex  rel.  Moyer  v.  Baldwin.  19:  49,  83 
N.  E.  907,  77  Ohio  St.  532.  (Annotated) 
To  compel  appointment  to  office. 

84.  A  municipal  council  cannot  question 
the  right  to  a  writ  of  mandamus  to  com- 
pel the  appointment  to  office  of  a  veteran 
soldier,  where  the  statute  gives  him  a  pref- 
erential right  to  appointment,  and  declares 
that  his  right  may  be  enforced  by  man- 
damus. Shaw  V.  Marshalltown,  10:  825,  104 
N.  W.  1121,  131  Iowa,  128. 

To  compel  payment  of  salary. 

85.  Mandamus  will  lie  to  compel  pay- 
ment of  salary  to  a  public  officer  who  is 
alleged  to  have  been  removed  from  office, 
since  his  right  to  the  salary  may  be  deter- 
mined without  any  determination  of  the 
question  of  the  right  to  the  office  as  be- 
tween him  and  his  alleged  successor.  State 
ex  rel.  Hamilton  v.  Grant,  i:  588,  81  Pac. 
795,  14  Wyo.  41.  (Annotated) 

g.  To  school  offtcers. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Who  may  maintain  proceedings,  see  infra, 
106. 

Matters  considered  in  proceeding,  see  infra, 
126. 

Framing  new  issues  and  introducing  addi- 
tional evidence  on  appeal,  see  Appeal 
AND  Error,  429. 

Effect  of  appearance  to  give  jurisdiction, 
see  Appearance,  17. 
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86.  The  courts  will  not  compel  a  scliQol 
district  board,  by  mandamus,  to  close  the 
schoolhouse  for  the  purpose  of  excluding 
infrequent  religious  meetings,  at  the  in- 
stance of  a  taxpayer  who  is  not  required 
to  contribute  anything  whatever  to  the  sup- 
port of  such  meetings  or  the  repair  of  the 
schoolhouse  in  which  they  are  held.  State 
ex  rel.  Gilbert  v.  Dilley,  50:  1182,  145  N. 
W.  999,  95   Neb.  527.  (Annotated) 

87.  When  a  parent  makes  a  reasonable 
selection  from  the  course  of  studies  which 
has  been  prescribed  by  the  school  author- 
ities, and  requests  that  his  child  may  be 
excused  from  taking  certain  studies,  the 
request  should  be  granted,  and  if  denied, 
and  the  child  expelled  or  suspended  for  a 
refusal  to  continue  such  study,  mandamus 
will  lie  to  compel  reinstatement.  State 
ex  rel.  Kelley  v.  Ferguson,  50:  266,  144  N. 
W.   1039,   95   Neb.   63.  (Annotated) 

88.  Mandamus  will  not  lie  to  compel 
recognition,  by  a  private  incorporated  in- 
stitution of  learning,  of  a  contract  right  of 
a  student  to  continue  in  attendance  upon  it 
as  such.  Booker  v.  Grand  Rapids  Medical 
College,  24:  447,  120  N.  W.  589,  156  Mich. 
95. 

T«    compel    reinstatement    of   teacher. 

89.  Mandamus  cannot  be  maintainonl  to 
compel  reinstatement  of  a  school-teacher, 
who  has  been  removed  by  the  school  officers, 
and  whose  relation  to  the  school  authorities 
rests  wholly  in  contract.  It  is  only  where 
the  teacher,  by  positive  provision  of  law, 
has  a  fixed  tenure  of  office,  or  can  be  re- 
moved only  in  some  prescribed  manner,  and 
where,  consequently,  it  is  the  plain  minis- 
terial duty  of  the  school  board  to  retain 
him,  that  mandamus  can  be  m^'ntainod. 
State  ex  rel.  Sittler  v.  Board  of  Education, 
49:  62,  135  Pac.  96,  18  N.  M.  183. 

(Annotated) 
To    compel   reinstatement   of   pnpil. 

90.  Mandamus  to  compel  the  reinstate- 
ment of  a  pupil  expelled  from  the  public 
school  is  a  proper  remedy  to  test  the  valid- 
ity of  the  rule  under  which  the  expulsion 
was  effected,  notwithstanding  the  statute 
provides  for  a  review  of  proceedings  of 
the  school  board  by  appeal  to  the  county 
superintendent.  Kinzer  v.  Toms,  3:  496,  105 
N.  W.  686,  129  Iowa,  441. 

91.  In  the  absence  of  direct  pecuniarv 
injury,  the  remedy  of  a  parent  whose  child 
is  wrongfully  suspended  from  a  school  is 
mandamus  to  secure  his  restoration,  and  not 
an  action  for  damages.  Douglas  v.  Camp- 
bell, 20:  205,  116  S.  W.  211,  89  Ark.  254. 
To  compel  issuance   of  diploma. 

92.  Mandamus  will  not  lie  to  compel  a 
private  medical  college  to  comply  with  its 
contract  to  furnish  a  diploma  to  a  student 
who  has  completed  its  cou'se,  since  there 
is  an  adequate  remedy  by  action  for  breach 
of  the  contract  or  suit  for  specific  perform- 
ance. State  ex  rel.  Burg  v.  Milwaukee 
Medical  College,  3:  1115,  106  N.  W.  116,  128 
Wis.   7.  (Annotated) 

93.  If  the  dean  of  the  faculty  of  a  medi- 
cal college,  in  pursuance  of  his  authority  un- 
der the  by-laws  of  the  corporation  to  pass 


1830 


MANDAMUS,  I.  h— II.  b. 


upt)n  the  standing  of  students  applying  for 
graduation,  reports  to  the  directors  that  a 
student  has  fulfilled  all  demands  of  the  in- 
stitution and  has  passed  all  examinations  so 
as  to  entitle  her  to  a  diploma,  and  the,  board 
of  directors  arbitrarily  and  capriciously  re- 
fuses to  graduate  the  student  and  issue  her 
diploma,  it  is  the  duty  of  the  district  court, 
upon  proof  of  the  facts,  to  issue  a  writ  of 
mandamus  to  compel  the  college  corporation 
and  its  directors  to  discharge  their  duty. 
State  ex  rel.  Nelson  v.  Lincoln  Medical  Col- 
lege, 17:  930,  116  N.  W.  294,  118  N.  W.  122, 
81  Neb.  533. 

94.  A  medical  college  organized  under 
Neb.  Comp.  Stat.  1907,  chap.  16,  §§  15  et 
seq.,  is  a  private  eleemosynary  institution, 
and  the  duty  cast  by  lawr  upon  its  directors, 
to  graduate  students  who  have  complied 
with  the  regulations  of  the  institution  and 
taken  its  required  course  of  study,  is  a  stat- 
utory duty  to  such  an  extent  as  to  give  the 
court  jurisdiction,  in  a  proper  case,  to  com- 
pel by  mandamus  the  exercise  of  that  func- 
tion. State  ex  rel.  Nelson  t.  Lincoln  Medi- 
cal College,  17:  930,  116  N.  W.  294,  118  N. 
W.  122,  81  Neb.  533. 

h.  To  excise  officers. 

(See  also   same   heading  m  Digest  L.R.A. 
1-70.) 

See  also  infra,  120. 

95.  Mandamus  will  not  lie  to  compel  the 
issuance  of  a  license  to  sell  intoxicating 
liquors  by  officers  who  are  vested  with  dis- 
cretionary powers  in  the  matter,  if  they 
have  rejected  an  application  after  examina- 
tion, consideration,  and  inquiry.  Smyth  v. 
Butters,  32:  393,  112  Pac.  809,  38  Utah,  151. 

96.  Mandamus  will  lie  to  compel  a 
city  treasurer  to  issue  a  receipt  to  an  ap- 
plicant for  a  liquor  license,  where  such  re- 
ceipt is  a  necessary  step  in  the  procure- 
ment of  a  license.  Howland  v.  State  ex  rel. 
Zirklebach,  21:  192,  47  So.  963,  56  Fla.  422. 

97.  There  is  no  breach  of  duty  on  the 
part  of  the  ordinary  in  refusing  to  issue  a 
license  for  the  conducting  of  the  business 
of  selling  a  commodity  in  imitation  of  or 
intended  as  a  substitute  for  beer,  to  a  per- 
son who  has  previously  been  convicted  of 
unlawfully  keeping  on  hand  at  his  place  of 
business  alcoholic,  spirituous,  malt,  and  in- 
toxicating liquors,  and  therefore  manda- 
mus will  not  lie  to  compel  such  action  on 
the  part  of  the  ordinary.  Cassidy  v.  Wiley, 
51:  128,  80  S.  E.  1046,  141  Ga.  331. 

98.  Mandamus  will  not  lie  to  compel  the 
issuing  of  a  license  to  engage  in  the  plumb- 
ing business  under  an  ordinance  providing 
therefor  which  is  void,  as  in  such  case  no 
license  is  required.  Henry  v.  Campbell,  27: 
283,  67  S.  E.  390,  133  Ga.  882. 

//,  Procedure;  hearing;  determination. 

a.  In  general;  prerequisites. 

(See   also   same   heading  mi   Digest   L.R.A. 

1-10.) 

Estoppel  to  complain  of  summary   method 
of   trying   mandamus   j)roceedings,    see 
Appeal  and  Ekror,  533. 
Digest  1-52  L.R.A.(N.S.) 


Necessity    of   coming   with    clean   hands   in 
order  to  obtain  writ,  see  EQuim',  344. 

99.  On  an  application  for  a  mandamus, 
all  that  is  required  is  that  the  parties  in 
interest  should  have  notice  of  the  applica- 
tion, in  order  that  their  rights  may  be 
protected.  State  ex  rel.  Davis  v.  Webster 
Parish,  14:  794,  45  So.  47,  120  La.  163. 
Conditions  precedent. 

100.  Ihe  order  by  the  justice  to  the  sher- 
iff to  return  property  seized  under  a  warrant 
to  the  person  from  whom  it  was  taken 
is  sufficient  to  support  a  writ  of  man- 
damus to  compel  its  return,  without  fur- 
ther demand  on  the  part  of  its  owner. 
Thomas  v.  Bell,  31:  664,  111  Pac.  76,  49  Colo. 
76. 

■Waiver  of  irregularities. 

101.  Filing  a  return  in  pursuance  of  an 
agreement  that  papers  served  by  the  one 
making  a  return  shall  be  regarded  as  an  al- 
ternative writ  of  mandamus  waives  all  ir- 
regularity in  the  proceedings  prior  thereto. 
Kuhback  v.  Irving  Cut  Glass  Co.  20:  185, 
69  Atl.  981,  220  Pa.  427. 

102.  That,  in  the  absence  of  an  agreement 
by  a  corporation  that  papers  served  in  a 
mandamus  proceeding  shall  be  regarded  as 
an  alternative  writ,  its  president  would  be 
subject  to  attachment,  will  not  relieve  it 
from  the  agreement.  Kuhback  v.  Irving  Cut 
Glass  Co.  20:  185,  69  Atl.  981,  220  Pa.  427. 

103.  An  objection  that  a  writ  of  man- 
damus was  signed  by  a  woman  acting  as 
deputy  clerk  sliould  be  urged  in  limine,  and 
is  waived  by  going  to  trial  on  the  merits. 
State  ex  rel.  Davis  v.  Webster  Parish,  14: 
794,  45  So.  47,  120  La.  163. 

b.  Parties. 

(See   also   same   heading   m   Digest   L.R.A. 
1-70.) 

Relator. 

104.  A  resident  of  a  city  may,  in  his  own 
name,  maintain  mandamus  against  an 
incorporated  water  company  to  compel  it 
to  furnish  him  water  as  required  by  its 
franchise  from  the  city  to  construct  and  op- 
erate its  works  in  the  city.  State  ex  rel. 
McClaugherty  v.  Bluefield  Waterworks  & 
Improv.  Co.  32:  229,  68  S.  E.  28,  67  W.  Va. 
285. 

105.  The  publisher  of  the  only  newspaper 
in  a  county  has  sufficient  interest  to  compel 
by  ttiandamus  the  county  supervisor  to 
obey  a  statute  requiring  him  to  publish  in 
some  newspaper  publish  d  in  the  county  the 
.'laims  audited  by  the  board,  and  to  attack 
the  constitutionality  of  an  apparently  in- 
consistent statute.  State  ex  rel.  Fooshe  v. 
Burley,  16:  266,  61  S.  E.  255,  80  S.  C.   127. 

(Annotated) 
106.  A  father,  as  natural  guardian  of  his 
minor  child,  has  the  riglit  to  maintain  a 
suit  to  compel  a  school  board  to  permit  his 
minor  child  to  attend  a  public  school. 
Crawford  v.  District  School  Bd.  50:  147,  137 
Pac.  217,  68  Or.  388. 
Defendants. 

107.  An  insurance  company  against  which 
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a  judgment  has  been  rendered  by  default 
is  a  necessary  party  to  a  mandamus  pro- 
ceeding to  compel  the  issuance  of  a  fieri  fa- 
cias thereon.  State  ex  rel.  Spratlin  v. 
Thompson,  20:  i,  102  S.  W.  349,  118  Tenn. 
571. 

108.  The  answer  of  the  president  of  a 
corporation  on  behalf  of  himself  and  all 
other  ollicers  in  a  mandamus  proceeding  to 
compel  the  inspection  of  the  corporate  books 
subjects  the  other  officers  to  the  orders  of 
the  court,  although  they  were  not  served 
with  the  papers  in  the  proceeding.  Kuh- 
back  V.  Irving  Cut  Glass  Co.  20:  185,  69  Atl. 
981,  220  Pa.  427. 

109.  A  writ  of  mandamus  to  compel  the 
issuance  of  a  permit  to  excavate  a  street, 
to  one  entitled  thereto,  should  be  issued  to 
the  board  of  aklermen  before  which  an  ap- 
peal is  pending,  under  ordinances  authoriz- 
ing the  street  superintendent  to  issue  it, 
and,  if  he  refuses  to  do  so,  permitting  pe- 
titioner to  appeal  to  the  board  of  p,ldermen, 
whose  decision  shall  be  final.  Cheney  v. 
Barker,  16:  436,  84  N.  E.  492,  198  Mass. 
356. 

110.  A  city,  in  the  streets  of  which  a 
street  railway  company  holding  a  franchise 
providing  tliat  its  tracks  be  laid  at  the  grade 
of  the  streets  has  been  ordered  by  the  state 
railroad  commissioners  to  construct  a  sub- 
way beneath  the  tracks  of  a  railroad,  is 
not  a  necessary  party  to  a  mandamus  pro- 
ceeding by  the  state,  to  compel  compliance 
therewith,  especially  where  a  majority  of 
the  city  ofliccrs  who,  by  acting  together, 
could  represent  it,  disclaim  any  desire  for  it 
to  be  heard,  and  it  is  not  apparent  that  any 
injury  will  result  to  it  by  the  decision. 
State  ex  rel.  Dawson  v.  Tarsons  Street  R. 
&  E.  Co.  28:  1082,  105  Pac.  704,  81  Kan. 
430. 

c.  Pleading;  writ  and  return. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Raising  question  as  to,  for  first  time  on 
appeal,  see  Appeal  and  Error,  765. 

Sufficiency  of  pleading  in  proceedings  for, 
see  Pleading,  193. 

111.  The  proper  way  of  testing  the  suf- 
ficiency of  a  petition  for  a  mandamus  is  to 
demur  thereto  upon  the  ground  that  the 
facts  stated  therein  do  not  entitle  the  re- 
lator to  the  relief  sought.  State  ex  rel. 
Kelley  v.  Ferguson,  50:  266,  144  N.  W.  1039, 
95   Neb.    63. 

112.  An  alternative  writ  of  mandamus 
which  embodies  the  complaint,  in  which  is 
found  a  prayer  for  such  relief  as  to  the 
court  may  seem  proper,  will  support  a 
judginent  for  damages,  although  it  in  it- 
self neith'jr  alleges  nor  prays  for  damages. 
Thomas  v.  Bell,  31:664,  111  Pac.  76,  49 
Colo.  76. 

113.  Where  a  good  and  sufficient  alterna- 
tive writ  of  mandamus  has  been  issued  and 
served,  and  no  jurisdictional  question  is  in- 
volved,- it  is  the  duty  of  the  defendant  to 
Digest   1-52  L.R.A.(N.S.) 


file  his  answer  to  such  writ  in  the  first  in- 
stance; and  as  the  answer  imder  the  stat- 
ute is  substituted  for  the  return  in  the 
English  courts,  and  as  the  statute  expressly 
prohibits  any  pleading  except  the  alter- 
native writ  and  the  answer,  the  defendant 
should  assign  in  his  answer  any  legal  rea- 
sons, as  well  as  plead  the  facts,  if  any  ex- 
ist, on  which  he  relies  to  defeat  the  issuance 
of  the  peremptory  writ;  and,  where  a  de- 
fendant files  a  motion  to  quash,  which  is  in 
the  nature  of  a  general  denourrer,  the  court 
will  treat  such  pleading  as  an  answer  ad- 
milting  the  facts  recited  in  the  alternative 
writ,  and  apply  the  law  thereto.  Beadles  v. 
Fry,  2:  855,  «2  Pac.  1041,  15  Okla.  428. 
The  writ. 

Amendment  of,  after  affirmance  on  appeal, 
see  Appeal  and  Error,  1646. 

114.  The  mandatory  part  of  a  writ  of 
mandamus  should  conform  to  the  allegations 
of  the  writ,  and  it  should  not,  in  general, 
require  more  to  be  done  than  is  justified 
by  the  allegations  of  the  writ.  State  ex 
rel.  Ellis  v.  Atlantic  Coast  Line  R.  Co. 
13:  320,  44  So.  213,  53  Fla.  650. 

115.  A  peremptory  writ  of  mandamus 
may  be  denied  where  the  alternative  writ 
is  not  specific  enough  in  pointing  out  the 
acts  sought  to  be  enforced.  State  v.  Mat- 
ron, 50:  274,  137  Pac.  845,  18  N.  M.  426. 

116.  An  alternative  writ  of  mandamus 
may  be  amended.  State  ex  rel.  Ellis  v.  At- 
lantic Coast  Line  R.  Co.  13:  320,  44  So. 
213,  53  Fla.  650. 

117.  An  alternative  writ  of  mandamus, 
though  regarded  as  a  pleading,  is  the  writ 
of  the  court,  and  when  the  substantive  mat- 
ter thereof  is  sufficient  to  justify  a  part, 
but  not  all,  that  is  commanded  by  the 
writ,  the  appellate  court  may,  in  a  case  of 
original  jurisdiction,  so  amend  the  alterna- 
tive writ  as  to  make  it  conform  to  the  man- 
date of  the  peremptory  writ  awarded. 
State  ex  rel.  Mt.  Hope  Coal  Co.  v.  White 
Oak  R.  Co.  28:  1013,  64  S.  E.  630,  65  W.  Va. 
15. 

Return. 

Waiver  of  irregularities  in  proceeding,  see 
supra,  102. 

d.   Hearing   and  determination; 
defenses. 

(See   also   same   heading   in  Digest   L.R.A. 
1-10.) 

On  appeal,  see  Appeal  and  Error,  406,  429. 

118.  Upon  application  for  a  writ  of  man- 
damus to  compel  the  trial  judge  to  discharge 
a  writ  of  capias  issued  on  affidavits  for  the 
arrest  of  defendant  in  an  action,  the  dec- 
laration, filed  after  the  writ  was  issued, 
cannot  be  considered.  Hirdes  v.  Cross,  52: 
373,  146  N.  W.  646,  180  Mich.  321. 

119.  Exceptions  by  petititmer  in  a  man- 
damus proceeding  are  not  forbidden  al- 
though no  writ  is  granted,  by  a  statute  pro- 
viding that  the  petition  may  be  heard  by 
a  justice,  who  may  reserve  questions  upon 
exceptions  or  otherwise  for  the  full  court. 
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but  tliat  tlie  case  shall  proceed  until  a  deci- 
sion IS  reached  and  the  writ  ordered,  so 
that  the  overruling  of  the  exceptions  sliall 
dispose  of  the  case,  and  tiiat  after  tlie  writ 
is  granted  the  justice  shall  certify  all  ex- 
ceptions, followed  by  provisions  as  to  the 
time  within  which  the  excepting  party  and 
adverse  party  may  file  tlieir  arguments. 
Lawrence  v.  Richards,  47:  654,  88  Atl.  92, 
111  Me.  95. 

120.  The  court  cannot,  upon  a  petition  for 
a  writ  of  mandamus  to  compel  the  issuance 
of  a  license  to  sell  intoxicating  liquors, 
which  the  officials  had  refused  after  hear- 
ing, remand  the  case  to  them,  for  a  rehear- 
ing of  the  facts  as  to  whether  or  not  the  ap 
plicant  was  entitled  to  a  license.  Smyth 
V.  Butters,  32:  393,  112  Pac.  809,  38  Utah, 
151. 

121.  The  question,  Who  is  the  de  facto 
mayor  of  a  city,  whose  orders  are  to  be 
obeyed  by  the  disbursing  officers?  may  be 
determined  in  a  mandamus  proceeding 
against  the  latter  to  compel  payment  of  a 
salary  under  an  order  of  one  of  the  rival 
claimants  to  the  office,  where  there  is  no 
other  adequate  and  available  remedy  to  re- 
lieve the  situation.  McKannay  v.  Horton, 
13:  661,  91   Pac.  598,   151   Cal.  711. 

( Annotated ) 

122.  In  the  absence  of  evidence  of  a  con- 
trary custom,  in  mandamus  proceedings  to 
compel  the  furnishing  of  electric  lighting 
service,  it  will  be  presumed  that  the  electric 
light  company  follows  the  usual  custom 
and  itself  performs  the  details  incident  to 
the  connection  of  its  lines  with  the  prem- 
ises of  applicants  for  service;  and  hence, 
where  it  appears  that  an  applicant  for  serv- 
ice whose  house  is  in  an  established  service 
zone  has  made  proper  application  and  de- 
mand upon  the  respondent,  and  has  his 
house  equipped  to  receive  the  service,  his 
right  to  the  writ  is  prima  facie  established. 
State  ex  rel.  Mason  v.  Consumers'  Power 
Co.  41:  1181,  137  N.  W.  1104,  119  Minn.  225. 

123.  The  mandate  of  a  writ  of  mandamus 
to  compel  an  electric  light  company  to  fur- 
nish electric  service  to  the  relator  should, 
where  the  facts  established  show  that  there 
are  different  ways  of  reaching  the  premises 
in  question  with  the  wires  of  the  company, 
be  merely  that  the  respondent  must  furnish 
such  service,  without  specifying  the  manner 
in  which  such  duty  is  to  be  performed. 
State  ex  rel.  Mason  v.  Consumers'  Power 
Co.  41:  1181,  137  N.  W.  1104,  119- Minn.  225. 

124.  Provisions  which  a  railroad  company 
had  determined,  before  the  issuance  of  an 
alternative  writ  of  mandamus  to  compel  it 
to  make  reasonable  provision  for  the  trans- 
portation of  coal  offered  it  for  shipment, 
were  proper,  will  on  final  hearing  be  as- 
sumed to  be  such  as  may  reasonably  be 
required  of  the  carrier,  at  least  where  a 
different  showing  has  not  been  made.  State 
ex  rel.  Mt.  Hope  Coal  Co.  v.  White  Oak 
R.  Co.  28:  1013,  64  S.  E.  630,  65  W.  Va. 
15. 

125.  Recitals  in  an  alternative  writ  of 
mandamus  by  a  coal  operator  commanding  a 
railroad  company,  as  required  by  W.  Va. 
Digest   1-52  i:..R.A.(N.S.) 


Code  1906,  §  2364,  to  make  "reasonable  pro- 
vision" for  the  transportation  of  coal  of- 
fered it  for  shipment,  showing  that  the 
things  commanded  by  the  writ  are  sub- 
stantially those  which  in  prior  negotia- 
tions between  the  parties  the  carrier  had 
regarded  as  reasonable  and  proper,  will  be 
regarded,  on  a  motion  to  quash,  as  show- 
ing the  reasonableness  of  the  demand  and 
as  making  a  prima  facie  case  for  the  coai 
operator.  State  ex  rel.  Mt.  Hope  Coal  Co. 
v.  White  Oak  R.  Co.  28:  1013,  64  S.  E.  630, 
65  W.  Va.  15. 

126.  Whether  or  not  the  conduct  of  a 
pupil  was  in  fact  a  violatiQn  of  a  rule  of 
the  school  board,  or  his  apology  is  sufficient 
to  require  his  reinstatement,  cannot  be  con- 
sidered in  a  mandamus  proceeding  to  com- 
pel his  reinstatement  after  he  has  been 
suspended  for  such  violation,  where  the 
statute  provides  for  a  review  of  the  acts  of 
the  board  by  appeal  to  the  county  superin- 
tendent. Kinzer  v.  Toms,  3:  496,  105  N.  W. 
886,  129  Iowa,  441. 

Defenses. 

127.  A  writ  of  mandamus  signed  by  a 
woman  acting  as  deputy  clerk  of  court,  if 
voidable,  is  not  absolutely  void,  or  subject 
to  collateral  attack.  State  ex  rel.  Davis  v. 
Webster  Parish,  14:  794,  45  So.  47,  120  La. 
163. 

128.  The  constitutionality  of  a  statute 
cannot  be  attacked  in  a  mandamus  proceed- 
ing to  compel  performance  of  an  act  which 
an  official  refuses  to  perform  because  of  the 
statute.  State  ex  rel.  Hunter  v.  Winter- 
rowd,  30:  886,  91  N.  E.  956,  174  Ind.  592. 

129.  The  question  of  the  constitutionali- 
ty of  a  statute  limiting  the  height  of  build- 
ings may  be  considered  under  an  applicii- 
tion  for  a  writ  of  mandamus  to  compel  tlie 
issuance  of  a  building  permit  which  is  re- 
fused because  of  the  statute.  Welch  v. 
Swasey,  23:  1160,  79  N.  E.  745,  193  Mass. 
364. 

130.  A  ministerial  officer  who  is  directly 
responsible  for  his  official  acts  may  set  up 
the  unconstitutionality  of  a  statute  in  a 
mandamus  proceeding  to  compel  him  to  en- 
force it,  if  the  courts  have  not  established 
its  constitutionality.  State  ex  rel.  Uni- 
versity of  Utah  V.  Candland,  24:  1260,  104 
Pac.  285,  36  Utah,  406.  (Annotated) 

131.  A  public  officer  may  raise  the  ques- 
tion of  the  constitutionality  of  a  statute  in 
defense  of  a  mandamus  proceeding  to  com- 
pel him  to  make  expenditures  of  public 
money  in  accordance  with  its  terms.  State 
ex  rel.  Davis-Smith  Co.  v.  Clausen,  37:  466, 
117  Pac.  1101,  65  Wash.  158. 

132.  In  a  mandamus  proceeding  to  com- 
pel the  state  auditor  to  draw  his  warrant 
upon  the  treasurer  in  favor  of  a  person 
to  whom  the  legislature  has  appropriated 
money,  the  auditor  may  raise  the  constitu- 
tionality of  the  appropriation.  Woodall  v. 
Darst,  44:  83,  77  S.  E.  264,  71  W.  Va.  .S50. 

133.  In  a  mandamus  proceeding  to  compel 
the  state  auditor  to  draw  his  warrant  upon 
the  treasurer  in  favor  of  a  person  to  whom 
the  legislature  has  appropriated  money, 
the   auditor   may   either   by  demurrer   and 
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motion  to  quash  the  alternative  writ,  or 
by  answer,  raise  the  constitutionality  of 
the  appropriation.  Woodall  v.  Darst,' 
44:  83,  77  S.  E.  264,  71  W.  Va.  350. 

134.  An  officer  may  raise  the  question  of 
the  constitutionality  of  a  statute  in  a  man- 
damus proceeding  to  coApel  him  to  perform 
a  ministerial  duty  under  it,  when  he  has 
been  advised  by  the  attorney  general  of  the 
state  that  it  is  unconstitutional.  Wiles  v. 
Williams,  34:  1060,  133  S.  W.  1,  232  Mo. 
56.  (Annotated) 

135.  A  writ  of  mandamus  will  not  be  is- 
sued commanding  a  city  building  inspector 
to  issue  a  permit  for  the  construction  of  a 
brick  kiln  on  land  owned  by  the  relator 
within  the  city  limits,  in  violation  of  a 
city  ordinance,  except  upon  clear  proof  that 
the  ordinance  has  no  relation  to  public 
health  or  welfare,  or  that  the  enactment 
is  an  unreasonable  and  arbitrary  invasion 
of  individual  rights  under  guise  of  the  po- 
lice regulations.  State  ex  rel.  Krittenbrink 
v.  Withnell,  40:  898,  135  N.  W.  376,  91 
Neb.   101. 

136.  Refusal  to  make  a  mandamus  abso- 
lute upon  the  motion  of  the  relator  in  pro- 
ceedings to  compel  a  municipality  to  collect 
taxes  on  property  claimed  by  the  mu- 
nicipality to  be  exempt  because  of  a  con- 
tract with  the  property  owner,  which  was 
unconstitutional,  is  error  where  defendant's 
answers  merely  allege  the  contract  and  that 
the  city  authorities  in  past  years  collected 
no  taxes  except  the  amount  specified  in  the 
contract,  which  was  less  than  the  amount 
of  taxes  due,  and  that  the  present  city  au- 
thorities, on  account  of  such  contract,  are 
willing  that  no  taxes  other  than  specified 
in  the  contract  should  be  collected  during 
the  year  in  which  the  application  for  man- 
damus was  filed,  and  tliat  no  otiier  taxes 
should  be  collected  for  previous  years,  as 
such  averments  show  no  legal  settlement  of 
the  accrued  taxes  or  any  valid  reason  why 
they  should  not  be  collected.  Tarver  v. 
Dalton,  29:  183,  67  S.  E.  929,   134  Ga.  462. 

137.  The  court  may  quash  part  of  the  re- 
turn to  an  alternative  writ  of  mandamus, 
and  permit  the  rest  to  stand,  where  it  con- 
tains allegations  whicli  are  a  defense  to 
part  of  the  relief  demanded,  but  not  to  all. 
State  ex  rel.  Brumley  v.  Jessup  &  Moore 
Paper  Co.  30:  290,  77  Atl.  16,  1  Boyce  (Del.) 
379. 


MANHATTAN  COCKTAII^ 

•Judicial   notice   of   intoxicating  nature   of, 
see  Evidence,  49. 


MANSLAUGHTER. 

As   ground    for    divorce,   see   DivoBCE   and 

Sepaeation,  60. 
In  general,  see  Homicide. 


MANUFACTURED  ARTICI.ES. 

Damages  for  refusal  to  take  article  manu- 
factured to  order,  see  Damages,  179- 
182,  705,  706. 


MANDATORY   INJUNCTION. 

Effect  of  injunction  to  compel  removal  of 
telephone  pole  to  estop  plaintiff  to  re- 
move it  himself,  see  Estoppel,  94. 

In  general,  see  Equity,  121;  Injunction, 
27-44. 


MANUFACTURERS. 

Who  is   "manufacturer,"   see   Banketjptcy, 

8;  Gas,  15;   Sale,  83. 
Restricting   sale  of   intoxicating  malt  bev- 
erages   to,    see    Constitutional    Law, 
268. 
Confining  to  manufacturers  prohibition   of 
statute    against    illegal    combinations, 
see  Constitutional  Law,  347. 
Implied  agreement  by  retailer  to  adhere  to 
prices  fixed  by  manufacturer,  see  Con- 
tracts, 22. 
Construction    of    contract    to    furnish    raw 

material  to,  see  Contracts,  380. 
Sufficiency  of  evidence  of  negligence  of,  see 

Evidence,  2116,  2117. 
Liability  for  turning  steam  into  sewers,  see 

Highways,  267. 
Illegal  combination  of,  see  Monopoly  and 

Combinations,  II.  b. 
Liability  for  injury  due  to  defects  in  arti- 
cles manufactured,  see  Negligence,  I. 
b,  2. 
Liability  for  mental  suffering  of  one  swal- 
lowing broken  glass  in  bottle  of  bever- 
age, see  Damages,  616. 
Notice  to  purchaser    of  defect  in  automobile 

sold,  see  Notice,  9. 
Right  to  maintain  action  on  agreement  be- 
tween retailer  and  wholesaler  to  main- 
tain selling  price,  see  Parties,  53. 
Taxation  of  finished  product  of,  see  Taxes, 
60. 


MANDATORY  PROVISIONS. 

In  Constitution,  see  Statutes,  5. 
In  statute,  see  Statutes,  252-257. 
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MANUFACTURING  CONTRACT. 

Assignment  of,  see  Assignment,  14. 


MANUFACTURING    CORPORATION. 

Stockholder's  liability  in,  see  Constitu- 
tional Law,  206. 

Power  to  issue  accommodation  paper,  see 
Coeporations,  73. 
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MANUFACTURING    ESTABLISH- 
MENT. 

Forbidding  operation  of,  near  public  park, 
see  Constitutional  Law,  419;  Mu- 
nicipal Corporations,  147. 

Regulation  of  liours  of  labor  in,  see  Con- 
stitutional Law,  310,  311,  480,  781; 
Master  and  Servant,  87-89. 

Unlawful  employment  of  infants  in,  see 
Master  and  Servant,  171. 

As  nuisance,  see  Damages,  505 ;  Nuisances, 
17,  18,  26.  28,  29,  34,  150,  188. 

What  is,  within  meaning  of  factory  act,  see 
Master  and  Servant,  311. 

Exemption  from  taxation,  see  Taxes,  86-89. 


MANUMISSION. 


Of  minor  children  generally,  see  Pabent  and 
Child,  15-17, 


MANURE. 


Right  of  tenant  to  remove  from  premises, 
see  Landlord  and  Tenant,  127. 

Damages  for  removal  of,  by  tenant,  see 
Damages,  160. 

Grant  of  monopoly  in  collection  and  ship- 
ment of,  from  city,  see  Monopolies  and 
Combinations,  2. 


MANUSCRIPTS. 


Rights  in  uncopyrighted  manuscript,  see 
Accounting,  7;   Injunction,  54. 

Greek  manuscript  as  baggage,  see  Cabbiers, 
702. 

Implied  contract  to  furnish,  see  Contracts, 
12. 

Effect  of  copyright  on  rights  of  owner,  see 

COPYRIOllT,    16. 

Damages  for  unwarranted  use  of  uncopy- 
righted manuscripts,  see  Damages,  303. 

Damages  for  loss  or  destruction  of,  see 
Damages,  450,  451. 


MAP. 

Sale  of  land  with  reference  to,  see  Cove- 
nants AND  Conditions,  16;  Dedica- 
tion, 24-36:  Vendor  and  Purchaser, 
14.  83;  Waters.  145. 

Dedication  by,  see  Dedication.  I.  b. 

Effect  of  filing  of  map  by  railroad  seeking 
to  condemn  land,  see  Eminent  Domain, 
33,  36. 

Admissibility  in  evidence,  see  Evidence, 
857-860. 

See  also  Plat. 
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MARGIN. 

JBrokerage  contracts  for  buying  and  selling 
futures  as  interstate  commerce,  see 
Commerce,  100,  101. 

Validity  of  contract  for  purchase  on,  see 
Contracts,  53^1-534,  590-594;  Evi- 
dence, 522. 

Injunction  to  restrain  payment  of,  see  In- 
junction, 55. 

Transactions  on  generally,  see  Exchanges, 
4,5. 


MARINE    INSURANCE. 

Jurisdiction  of  admiralty  of  claim  on  ma- 
rine insurance,  see  Admiralty,  1. 

In  general,  see  Insurance,  265,  295,  693, 
791-797,  853,  854;  Trial,  654. 


MARITAL  PRIVILEGES. 

Refusal  of,  as  ground  for  divorce,  see  Di- 
vorce and  Separation,  46,  51. 


MARITIME    LIEN. 

Jurisdiction  to  enforce,  see  Courts,  207. 


MARK. 

Signing  deed  by,  see  Deeds,  5. 
Effect  of  obliteration  of  marks  on  logs,  see 
Logs  and  Logging,  9. 


MARKED    BALLOTS. 

See  Elejctions,  III.  b. 

«-»■» 

MARKETABLE    TITLE, 

See  Vendor  and  Purchaseb,  I.  c. 
♦-•-♦ 


MARKET    QUOTATIONS. 

Right  of  board  of  trade  in,  see  Exchanges, 

2. 
Admissibility    in    evidence,    see    Evidence, 

862,  863. 
Mandamus  to  compel  delivery  of,  to  bucket 

shop,  see  Mandamus,  8. 


MARKET  VALUE. 


Of  services,  see  Evidence,  1685,  1689-1691, 
1699. 
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MARKING  BALI.OTS. 

See  Elections,  40. 


MARRIAGE. 


7.  In  general,   1. 
II.  Mode  or  form;  validity  generally, 
2-11. 
a.  In  general,  2—9. 
h.  Common-laxv     marriage,     10— 

11. 
c.  Effect   of  cohahitation  or  con- 
duct. 
III.  Capacity     of     parties;     who     may 
marry,   12—26. 

a.  In  general,  12—21. 

b.  Validation    of    marriage    void 

\vhen  entered  into, 

1.  In  general. 

2.  By   cohabitation    after   re- 

moval     of      impeditnent, 
22-26. 

c.  Miscegenation. 

IV.  Annulment;   termination,   27 — 4:8. 

a.  In  general,  27—41. 

b.  For  lach  of  capacity  to  marry, 

42-4:8. 

As  to  bigamy,  see  Bigamy. 

Breach  of  promise  to  marry,  see  Breach  or 
Promise. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  I.  c. 

Contract  to  support  woman  in  considera- 
tion of  release  of  promise  of  marriage, 
see  Contracts,   159,  480,   720. 

Oral  agreement  to  convey  land  in  considera- 
tion of,  see  Contracts,  287. 

Illegality  of  contract  affecting,  see  Con- 
tracts, 472-48L 

Marriage  brokage  contract,  see  Contbacts, 
481,   604. 

Offense  of  uniting  in  wedlock  persons  un- 
der certain  age,  see  Criminal  Law, 
15:   Evidence,  2416. 

Fraudulently  inducing  marriage,  see  Dam- 
ages, 321;  Fraud  and  Deceit,  18,  19; 
Pleading,  386. 

Divorce  or  separation,  see  Divorce  and 
Separation. 

Effect  of  remarriage  of  widow  on  dower 
rights,  see  Dower,  24,  25. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  137-148. 

Admissibility  of  evidence  of  general  repute 
as  to,  see  Evidence,  1276. 

Admissibility  of  declarations  as  to,  see 
Evidence,  1377. 

Evidence  as  to  kind  of  marriage,  see  Evi- 
dence, 1819. 

Sufficiency  of  evidence  to  prove,  see  Evi- 
dence, 2202-2204. 

Husband  and  wife,  generally,  see  Husband 
AND  Wife. 

As  consideration  of  conveyance  by  husband, 
see  Husband  and  Wife,  101. 

Desire  of  elderly  person  to  marry  as  ground 
for  appointment  of  guardian,  see  In- 
competent Persons,  2. 
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Disaffirmance  of  marriage  settlement  by  in- 
fant, see  Infants,  99. 

Specific  performance  of  contract  as  to  mar- 
riage settlement,  see  Specific  Per- 
formance, 61,  62. 

Conditions  as  to,  in  trust  settlement,  see 
Trusts,  5. 

Revocation  of  will  by,  see  W'ills,  54-57. 

Provision  in  will  in  favor  of,  see  Wills, 
.     273. 

Conditions  in  will  in  restraint  of,  see  Wills, 
273-285. 

Right  of  woman  having  previous  husband 
living  to  bequest  of  income  during 
widowhood,  see  Wills,  157. 

Retraction  of  consent  to,  see  Wills,  284, 
285. 

To  prevent  woman  appearing  as  witness 
against  man  whom  she  marries,  see 
Witnesses,  38. 

/.  In  general. 

(See   also   same   heading  in  Digest   L.R.A. 

1-10.) 

1.  Marriage,  although  defined  as  a  civil 
contract,  differs  from  ail  other  contracts 
in  its  consequences  to  the  body  politic,  and 
for  that  reason,  in  dealing  with  it  or  with 
the  status  resulting  therefrom,  the  state 
never  stands  indifferent,  but  is  always  a 
party  whose  interest  must  be  taken  into 
account.  Wlllits  v.  Willits,  5:  767,  107  N. 
W.  379,  76  Neb.  228. 

Effect. 

Emancipation  of  minor  by,  see  Husband 
AND  Wife,  1. 

On  designation  of  beneficiary  in  benefit  cer- 
tificate, see  Insurance,  467. 

Revocation  of  will  by,  see  Wills,  54-57. 

II.  Mode  or  form;  validity  generally, 
a.  In  general. 

(See   also   same   heading  in  Digest   L.R.A. 

1-10.) 

Conflict   of   laws    as   to,    see    Conflict   of 

Laws,  I.  c. 
Estoppel  to  deny  validity  of,  see  Estoppel, 

103,  104. 
Presumption    and   burden    of   proof   as   to, 

see  Evidence,  137-148. 
Validity  of,  as  question  for  jurv,  see  Trial, 

230,  231. 

2.  The  rule  that  prohibited  and  penal- 
ized contracts  are  void  does  not  apply  to 
marriage  contracts,  even  though  marriage  is 
declared  by  statute  to  be  a  civil  contract. 
Hunt  V.  Hunt,  22:  1202,  100  Pac.  541,  23 
Okla.  490. 

3.  Marriage,  in  the  legal  sense,  is  a  civil 
contract;  and  it  is  not  indispensable  that  a 
clergyman  should  be  present  to  authorize 
and  confirm  the  contract  in  order  to  give 
validity  to  the  marriage.  Reaves  v.  Reaves, 
2:  353.  82  Pac.  490,  15  Okla.  240. 

4.  Where  residents  of  Minnesota,  com- 
petent to  contract  marriage,  exchange  mu- 
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tual  promises  to  marry  in  the  future,  and 
subsequently  in  Germany  exchange  mutual 
consents  before,  and  are  pronounced  man 
and  wife  by,  one  believed  by  the  wife  to  be 
a  minister  of  the  Gospel,  and  she  at  all 
times  thereafter  believes  the  marriage  to  be 
valid,  and  the  contracting  parties  thereafter 
live  and  cohabit  as  man  and  wife  in  Aus- 
tria, and  hold  themselves  out  and  are  re- 
puted by  their  friends  to  be  such,  they  ef- 
fect as  to  her  a  marriage  valid  under  the 
laws  of  Minnesota,  sufficient  to  satisfy  and 
render  the  marriage  valid  in  Germany,  un- 
der a  provision  of  the  German  law  that  the 
validity  of  a  marriage  in  the  empire  be- 
tween aliens  shall  be  determined  by  the 
laws  of  the  country  of  which  he  or  she  is 
a  subject,  although  the  person  who  per- 
formed the  ceremony  was  not  a  person  au- 
thorized by  German  law  to  celebrate  a 
marriage,  and  there  was  no  other  marriage 
ceremony.  Re  Lando,  30:  940,  127  N.  W. 
1125,  112  Minn.  257. 

5.  A  marriage  ceremony  gone  through 
with  by  a  man  and  woman  competent  to  and 
intending  to  marry,  before  a  Catholic  priest 
and  three  witnesses,  and  entered  by  the 
priest  on  the  marriage  recoi'd  of  the  church, 
with  a  recital  that,  in  view  of  a  license  is- 
sued by  the  clerk  of  the  court,  he  had,  in 
the  presence  of  the  witnesses  required  by 
law,  received  the  free  and  mutual  assent 
of  marriage  between  the  parties,  and  had 
given  them  the  nuptial  benediction,  and 
caused  them  and  the  witnesses  to  sign  the 
"present  act  of  marriage,"  is  a  marriage, 
and  not  a  mere  blessing  of  a  null  and  void 
marriage  theretofore  entered  into  by  the 
contracting  parties  before  a  justice  of  the 
peace.  Landiy  v.  Bellanger,  15:  463,  45  So. 
956,   120  La.  962.  (Annotated) 

6.  Prescription  cannot  be  successfully 
invoked  in  aid  of  a  marriage  void  ab 
initio  and  at  all  times,  as  in  contravention 
of  public  policy  and  good  morals.  Succes- 
sion of  Gabisso,  11:  1082,  44  So.  438,  119  La. 
704. 

7.  A  marriage  contracted  between  mem- 
bers of  an  Indian  tribe,  in  accordance  with 
the  customs  of  such  tribe,  where  the  tribal 
relations  and  government  existed  at  the 
time  of  such  marriage,  and  there  was  no 
Federal  statute  rendering  the  tribal  cus- 
toms invalid,  will  be  recognized  by  the 
courts  as  a  regular  and  valid  marriage  for 
all  purposes;  and  the  same  effect  is  also 
given  to  the  dissolution  of  marriages,  under 
the  customs  of  the  tribe  as  is  given  to  the 
marriage  relation  itself;  such  marriages 
not  being  treated  as  common-law  marriages, 
but  as  legal  marriages  according  to  the  cus- 
toms of  the  tribe,  when  such  customs  are 
recognized  by  Congress  as  concerning  and 
regulating  the  domestic  relations  of  the 
tribe.  Buck  v.  Branson,  50:  876,  127  Pac. 
436,  34  Okla.  807. 

I<eg:islative  regulation  of. 

Statute  forbidding  marriage  between  white 

persons  and  those  of  negro  blood,  see 

Constitutional  Law,  29. 
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Constitutionality  of  statute  requiring  cer- 
tificate of  freedom  from  venereal  dis- 
ease, see  Constitutional  Law,  190, 
669,  705. 

Repeal  of  statute  regulating,  see  Statutes, 
346. 

8.  A  requirement  as  a  condition  to  mar- 
riage, of  a  certificate  of  freedom  from 
venereal  disease  as  nearly  as  can  be  deter- 
mined by  the  application  of  the  recognized, 
clinical  and  laboratory  tests  of  scientific  re- 
search does  not  include  the  use  of  a  test 
which  only  a  few  practitioners  in  the  state 
are  equipped  to  make.  Petersen  v.  Widule, 
52:  778,  147  N.  W.  966,  157  Wis.  641. 
Effect  of  invalid  marriage  on  prop- 
erty rights. 

Effect  of  interest  of  witness  to  disqualify 
him  from  testifying  as  to  validity  of, 
see  Witnesses,  11. 

9.  The  heirs  of  a  woman  who  entered 
into  meretricious  relations  with  a  man  hav- 
ing a  wife  living,  because  of  which  relations 
their  property  was  kept  separate  and  apart, 
have  no  right  or  interest  in  his  property 
after  her  death.  Sloan  v.  West,  17:960,  96 
Pac.   684,  50  Wash.   86, 

h.    Cotnmon-laiv  tnarriage. 

(See  also  same  heading  in  Digest  L.R.A, 
1-10.) 

Opinion  evidence  as  to,  see  EviDKNCEi  1203. 

Evidence  on  question  of,  generally,  see  Evi- 
dence, 1574. 

Competency  to  testify  to  making  of  common- 
law  marriage,  see  Witnesses,  48. 

See  also  supra,  4. 

10.  Statutes  regulating  marriage  are 
usually  directory  merely;  and,  when  such 
statutes  do  not  expressly  prohibit  or  for- 
bid other  forms  of  marriages,  a  common - 
law  marriage,  consummated  in  accordance 
with  the  rules  of  the  common  law,  is  valid. 
Reaves  v.  Reaves,  2:  353,  82  Pac.  490,  15 
Okla.   240.  (Annotated) 

11.  An  agreement  between  parties  com- 
petent to  contract  marriage,  that  they  will 
be  husband  and  wife  to  each  other,  followed 
immediately  by  cohabiting  with  each  other 
and  holding  out  to  the  world  that  the  rela- 
tion of  husband  and  wife  exists  between 
them,  constitutes  a  common-law  marriage 
under  the  laws  of  Nebraska,  although  it  was 
not  solemnized  in  accordance  with  the  pro- 
visions of  the  statute,  and  no  ollicer  autlior- 
ized  to  consummate  marriage,  nor  any  minis- 
ter of  the  gospel,  performed  a  ceremony  of 
marriage.  Reaves  v.  Reaves,  2:  353,  82  Pac. 
490,  15  Okla.  240. 

c.  Effect  of  cohabitation  or  conduct. 

(See  also  same  heading  im  Digest  L.R.A. 
1-10.) 

'  Presumption  of  marriage  from  cohabitation, 
'  see  Evidence,  141,  142,  145. 
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Burden  of  proving  subsequent  lawfulness  of 
cohabitation  originally  illicit,  see  Evi- 
dence, 147,  148. 

IIJ.   Capacity   of  parties;  who   may 

marry. 

a.  In  general. 

(See   also   same   heading   in   Digest   L.R.A. 

1-70.) 

Annulment  of  marriage  for  lack  of  capacity, 

see  infra,  IV.  b. 
Conflict   of    laws   as   to,   see    Conflict   of 

Laws,  I.  c. 
Epileptics. 

12.  Epileptics  may  be  forbidden  to  marry 
under  circumstances  which  may  result  in 
offspring.  Gould  v.  Gould,  2:  531,  61  Atl. 
604,  78  Conn.  242.  (Annotated) 

13.  The  marriage  of  an  epileptic  is  not 
void   where    the   statute   merely    forbids   it 
under   penalty   of  imprisonment.     Gould  v, 
Gould,  2:  531,  61  Atl.  604,  78  Conn.  242. 
Infants. 

Annulment  of  marriage,  see  infra,  29,  43- 
45. 

14.  A  statute  fixing  the  age  of  consent 
in  defining  statutory  rape  does  not  alter 
the  common  law  permitting  girls  under 
that  age  to  marry  without  the  consent  of 
their  parents.  Ex  parte  Hollopeter,  21: 
847,  100  Pac.  159,  52  Wash.  41.     (Annotated) 

15.  A  marriage,  where  one  of  the  parties 
is  under  the  age  of  consent,  but  who  is  com- 
petent by  the  common  law,  is  not  void,  but 
merely  voidable,  and,  until  annulled  by  a 
court  of  competent  jurisdiction,  is  valid  for 
all  civil  purposes.  Willits  v.  Willits,  5:  767, 
107  N.  VV    379,  76  Neb.  228. 

16.  The  marriage  of  a  youth  of  sixteen 
and  a  girl  of  fourteen,  although  expressly 
prohibited  and  made  a  criminal  offense  by 
statute,  is  voidable  only  unless  expressly 
declared  void  by  statute.  Hunt  v.  Hunt, 
22:  1202,  100  Pac.  541,  23  Okla.  490. 

( Annotated ) 

Intoxicated  person. 

Annulment  of   marriage,   see  infra,   42. 

Insane    person. 

Annulment  of  marriage,  see  infra,  30,  31, 
42,  46-48. 

Divorced  persons 

Validation  of  void  marriage,  see  infra,  25. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  73-77. 

Remarriage  in  other  state  in  violation  of 
divorce  decree  as  contempt  of  court,  see 
Contempt.  28. 

Extraterritorial  effect  of  prohibition  in  de- 
cree of  divorce  against  remarriage  of 
guilty  party,  see  Judgment,  295. 

Recognition  in  other  state  of  decree  on  faith 
of  which  party  to  divorce  has  remar- 
ried, see  Judgment,  300. 

See  also  Divorce  and  Sepabation,  162. 

17.  A  marriage  between  one  who  has 
been  divorced  for  adultery,  and  the  accom- 
plice in  such  adultery,  is  absolutely  and  in- 
curably null,  and  produces  no  civil  efl'ccts, 
if  the  accomplice  was  aware  of  the  status 
of  the  other  party  when  the  adultery  was 
committed.  Succession  of  Gabisso,  11:  1082, 
44  So.  438,  119  La.  704. 
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18.  The  identity  of  the  accomplice  in  an 
act  of  adultery  is  complete  for  all  the  pur- 
poses of  La.  Civ.  Code,  art.  101,  prohibiting 
and  declaring  null  marriages  between  persons 
wiio  are  divorced  for  adultery  and  their 
accomplices  in  such  adultery,  where  the  pe- 
tition for  divorce  specifically  charges  adul- 
tery and  concubinage  between  the  defend- 
ant and  a  named  accomplice,  as  the  sole 
ground  upon  which  the  judgment  i)rayed 
for  could  be  rendered,  and  the  judgment  of 
final  divorce  recites  that  it  was  rendered 
after  due  proof,  though  the  evidence  is  not 
preserved.  Succession  of  Gabisso,  11:1082, 
44  So.  438,  119  La.  704. 

19.  The  act  of  Congress  applicable  to  the 
District  of  Columbia,  which  declares  in 
terms  that  it  shall  be  a  ground  for  a  divorce 
that  a  marriage  is  contracted  while  either 
of  the  parties  thereto  has  a  former  wife  or 
husband  living,  unless  the  former  marriage 
shall  have  been  dissolved  and  no  restraint 
shall  have  been  imposed  upon  the  party  con- 
tracting such  second  marriage,  does  not  ren- 
der null  and  void  a  second  marriage  con- 
tracted while  one  of  the  parties  was  under 
such  a  restraint,  nor  make  the  children  of 
such  marriage  illegitimate.  Dimpfel  v.  Wil- 
son,  13:  1180,   68  Atl.   501,   107   Md.   329. 

20.  A  prohibition  in  a  decree  of  divorce 
rendered  in  New  York  against  the  remar- 
riage of  the  guilty  party  during  the  life- 
time of  the  other  party,  similar  prohibition" 
having  been  held  by  the  courts  of  New  York 
to  have  no  extraterritorial  effect,  does  not 
constitute  a  restraint,  within  the  meaning  of 
the  act  of  Congress,  applicable  to  the  Dis- 
trict of  Columbia,  making  it  a  ground  for 
divorce  -that  the  marriage  was  contracted 
while  either  of  the  parties  thereto  had  a 
former  wife  or  husband  living,  unless  the 
former  marriage  shall  have  been  dissolved, 
and  no  restraint  shall  have  been  imposed 
upon  the  party  contracting  such  second  mar- 
riage. Dimpfel  v.  Wilson,  13:  1180,  68  Atl. 
501,   107  Md.  329". 

21.  That  a  divorced  person,  to  avoid  the 
effect  of  a  local  statute  prohibiting  his  re- 
marriage, went  into  another  state  and  con- 
tracted a  marriage,  and  immediately  re- 
turned and  took  up  his  residence  in  the 
state  where  the  divorce  was  granted,  does 
not  render  the  marriage  void;  and  it  is 
immaterial  that  a  similar  statute  exists  in 
the  state  where  the  marriage  contract  is 
entered  into.  Dudlev  v.  Dudley,  32:  1170, 
130  N.  W.  785,  151  Iowa,  142. 

b.    Validation   of   marriage    void   when 
entered   into. 

1.  In  general. 

(See  same  heading  in  Digest  L.R.A.  1-10.) 

2.  By  cohabitation  after  removal  of 
impediment. 

(See   also   same   heading  in   Digest   L.R.A. 

1-70.) 

22.  The  relations  of  a  man  and  woman, 
who    intended   to   marry   and   live   together 
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as  man  and  wife,  but  wliose  intent  was 
frustrated  by  the  existence  of  some  unknown 
impediment,  are  lawful  where  it  is  shown 
that  the  same  intent  continued  after  the 
removal  of  the  impediment.  (Chamberlain 
V.  Chamberlain,  3:  2^44,  62  Atl.  680,  68  N.  J. 
Eq.  736.  (Annotated) 

23.  Voluntary  consummation  after  re- 
covery of  liberty  ratifies  a  forced  marriage. 
Boutterie  v.  Demarest,  27:  805,  52  So.  492, 
126  La.  278.  (Annotated) 

24.  Continuing  the  marriage  relation 
after  removal  of  an  obstacle  thereto  which 
renders  the  contract  void  is  without  effect 
to  establish  a  status  of  marringc,  whore  a 
statute  provides  that  common-law  marriages 
shall  be  null  and  void.  Wilson  v.  Cook, 
43:  365,   100  N.  E.  222,  256   111.  460. 

25.  Continued  cohabitation  by  persona 
who  contracted  marriage  in  contravention  of 
the  statute  forbidding  marriage  within  a 
specified  time  after  divorce,  after  the  expira- 
tion of  the  specified  time,  will  not  establish 
a  valid  common-law  marriage.  Lanham  v. 
Lanham,  17:  804,  117  N.  W.  787,  136  Wis. 
360. 

26.  Continued  marital  relations,  cohabi- 
tation, and  repute  after  the  expiration  of 
seven  years  from  the  disappearance  of  the 
former  undivorced  spouse  of  one  of  the 
parties  to  a  marriage  contract  will  validate 
the  marriage,  unless  the  absent  person  re- 
appears. Smith  v.  Fuller,  16:  98,  115  N.  W. 
912,  138  Iowa,  91. 

c.  Miscegenation. 

(See  also  same  heading  in  Digest  L.R.A 
1-10.) 

Constitutionality  of  statute  as  to,  see  Con- 
stitutional Law,  29. 

IV.  Annulment;  termination. 

a.  In  general. 

(Bee  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Excessivoness  of  fee  to  attorney  in  action 
for  annulment,   see  Aitorneys,   57. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  67,  81,  82. 

Right  to  temporary  alimony  in  suit  to 
annul,  see  Divorce  and  Separation,  99. 

Retaining  petition  for  annulment  as  statu- 
tory proceeding  for  divorce,  see  Equi- 
ty, 117. 

Effect  of  judgment  annulling,  to  estop  one 
from  subsequently  maintaining  action 
to  adjust  rights  in  community  property, 
see  Judgment,  175. 

Conclusiveness  as  to  third  persons  of  decree 
in  suit  for  annulment,  see  Judgment, 
241. 

Survival  to  administrator  of  wife  of  right 
to  apply  for  new  trial,  see  Judgment, 
329. 

Fraud  in  securing  annulment,  see  Judg- 
ment, 379. 

New  trial  in  action  for  annulment,  see 
New  Trial,  6. 
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Annulment    of,    as    question    for    jury,    see 

Trial,  230. 
As   to   divorce   or   separation,   see   Divorce 

AND   Se1'.\HATI0N. 

27.  statutes  prescribing  a  terra  of  resi- 
dence in  actions  for  divorce  do  not  apply 
to  actions  for  annulment  of  marriage.  Mon- 
tague V.  Montague,  30:  745,  127  N.  W.  639, 
25  S.  D.  471.  (Annotated) 

28.  In  an  action  in  which  the  annulment 
of  a  marriage  is  sought,  suit  money  may  Ik* 
allowed,  in  the  sound  discretion  of  the 
court,  at  anj'  stage  in  the  litigation,  and 
may  be  included  in  the  final  decree.  Wil- 
lits  V.  Willits,  5:  767,  107  N.  W.  379,  76  Neb. 
228. 

29.  The  court  may,  upon  annulling  a 
marriage  at  the  suit  of  a  husband  who  was 
under  the  age  of  consent  when  the  marriage 
was  solemnized,  require  the  husband,  if  hi.<t 
circumstances  warrant  it,  to  pay  reasonable 
suit  money  to  enable  the  wife  to  make  a 
defense  and  to  reimburse  her  for  expendi- 
tures on  behalf  of  the  family  during  the 
existence  of  the  marriage  relation.  Willits 
V.  Willits,  5:  767,  107  N.  W.  379,  76  Neb. 
228.  (Annotated) 

30.  No  allowance  of  alimonv  and  counsel 
fees  can  be  made  to  a  woman  suing  to  an- 
nul her  marriage  on  the  ground  of  the  inca- 
pacity of  the  man  because  or  insanit.y  at 
the  time  of  the  marriage.  Jones  v.  Brins- 
raade,  3:  192,  76  N.  E.  22,  183  N.  Y.  2.)8. 

(Annotated) 

31.  An  incompetent  woman  Avho,  in  good 
faith,  believing  in  her  competency,  enters 
into  a  marriage  which  may  be  annulled  at 
the  instance  of  the  other  party,  is  entitled, 
upon  such  annulment,  where  the  doctrine 
of  community  prevails,  to  participate  in 
tiie  property  accumulated  by  the  efforts  of 
the  parties  during  the  existence  of  the  sup- 
posed marriage,  and  while  she,  in  good 
faith,  believed  that  the  marriage  was  valid, 
and  it  is  immaterial  that,  for  a  portion  of 
the  time  during  which  the  property  was  ac- 
ciunulated,  her  services  were  of  no  mone- 
tary value.  Coats  v.  Coats,  36:  844,  118 
Pac.  441,  160  Cal.  671.  (Annotated) 
For  fraud. 

32.  Concealment  of  epilepsy  is  a  fraud 
within  the  meaning  of  a  statute  allowing  di- 
vorce for  fraudulent  contract  of  marriage, 
where  the  statute  forbids  an  epileptic  to 
marry  under  penalty  of  imprisonment. 
Gould  V.  Gould,  2:  531,'  61  Atl.  604,  78  Conn. 
242. 

33.  A  representation  by  an  epileptic  that 
she  has  not  had  an  attack  for  eight  years  is 
not,  although  false,  such  fraud  as  will  justi- 
fy the  annulment  of  a  marriage  with  her, 
entered  into  in  reliance  thereon,  imder  a 
provision  of  a  statute  tliat  a  marriage  may 
be  annulled  which  was  obtained  bv  fraud. 
Lyon  V.  Lyon,  13:  996,  82  N.  E.  850,  230 
111.  306.  (Annotated) 

34.  A  husband  is  not  entitled  to  have 
his  marriage  annulled  on  the  ground  of 
fraudulent  representations  as  to  the  ante- 
nuptial chastity  of  the  wife,  where,  at  the 
time    such    representations  were    made,   he 
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had  knowledge  of  their  falsehood.     Griffin  v. 
Grillin,  i6:  937,  61  S.  E.  Ki,  130  Ga.  527. 

35.  Misrepresentation  by  one  of  the  par- 
ties as  to  disposition  is  not  such  fraud  as 
will  justify  an  annulment  of  a  marriage 
contract.  Williamson  v.  Williamson,  30: 
301,  34  App.  D.  C.  530.  (Annotated) 

36.  A  marriage  cannot  be  annulled  for 
fraud  because  the  man  entered  into  it  to 
prevent  the  woman  from  appearing  against 
him  in  ^  prosecution  for  seduction,  with 
the  intention  of  abandoning  her  afterwards. 
Johnson  v.  Johnson,  39:  518,  58  So.  418, 
176  Ala.  449. 

For   duress. 

Validation  of  forced  marriage,  see  supra,  23. 
Burden  of  proof  in  action  to  avoid  mar- 
riage, see  EviUEiNCE,  294. 
37.'  A  marriage  will  be  annulled  where 
the  consent  of  the  complainant  was  pro- 
cured by  violence  or  threats  of  such  a  na- 
ture as  to  inspire  a  just  fear  of  great  bodily 
harm  in  a  mind  of  ordinary  firmness.  Qua- 
ley  V.  Waldron,  27:  803,  52  So.  479,  126  La. 
258,  (Annotated) 

38.  A  marriage  will  be  annulled  for  coer- 
cion in  its  procurement,  where  it  appears 
that  two  armed  relatives  of  the  defendant 
assaulted  plaintiff  in  his  oOice,  for  the  pur- 
pose of  inducing  consent  to  the  marriage, 
and  that,  after  procuring  the  consent,  such 
armed  assailants  constantly  attended  plain- 
tilT  until  after  performance  of  tiie  marriage 
ceremony,  especially  wheie  it  appears  that 
immediately  following  such  ceiemony  tiie 
parties  thereto  separated,  and  tiie  evidence 
raises  no  suspicion  of  improper  relation  be- 
tween the  contracting  parties  and  only  an 
inference  of  a  promise  of  marriage.  Qualey 
V.  Waldron,  27:803,  52  So.  479,  120  La. 
258. 

39.  A  man  who  elects  to  stop  a  prose- 
cution for  seduction  by  marrying  the  wom- 
an alleged  to  have  been  seduced,  and  giv- 
ing bond  for  h"r  snp]iO!-t,  pursiian*  to  (!n. 
Penal  Code  1895,  §  388,  cannot  have  the 
marriage  declared  void  as  procured  bv  du- 
ress. (Jrimn  V.  Grifhu,  16:937,  (1I  ^-  '^  16, 
130  Ga.  527.  (Annotated) 

40.  One  who  marries  a  woman  to  pro- 
cure his  discharge  from  a  lawful  arrest  un- 
der process  charging  him  with  her  seduction, 
based  upon  probable  cause,  cannot  annul  the 
marriage  upon  the  grnuiid  of  dip-pss.  'IliDrne 
V.  Farrar,  27:  385,  107  Pac.  347,  57  Wash. 
441. 

41.  One  who,  the  day  after  having,  under 
more  or  less  compulsion  of  an  attorney  and 
a  police  odicer,  gone  to  the  home  of  a  young 
woman  who  charged  liim  witli  si'diiction,  and 
having  been  threatened  by  her  mother  with 
a  criminal  prosecution  if  he  did  not  marry 
the  daug'.iter,  voluntarily  accompanies  tlie 
motlier  and  daug'iter  to  another  city  and 
marries  tiie  daughter,  is  not  entitled  to  have 
the  marriage  annulled  for  duress.  'J'horne 
V.  Farrar,  27:  385,  107  Pac.  347,  57  Wash. 
441. 

Where    ixromau   had    been    seduced    by 

jiJ»n  iTi-'Tr-^ixiK  her. 
See  supra.  33.  39-41. 
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b.   For  lack,  of  capacity  to  marry. 

(See   also   same   heading   vn   Digest   L.R.A. 
1-10.) 

42.  One  who  has  been  addicted  to  the 
habit  of  drinking  intoxicating  liquors  to 
excess,  who  is  unable  in  conversation  to 
concentrate  his  mind  upon  the  subject  un- 
der discussion,  shows  little  intelligent  in- 
terest in  his  own  business,  is  vacillating 
and  uncertain,  and  shows  signs  of  failing 
memory,  may  be  found  not  to  have  had  suf- 
ficient mental  capacity  to  enter  into  a  mar- 
riage contract,  where,  without  preparation 
or  prior  engagement,  he  goes  with  a  lady 
in  an  automobile  to  a  neighboring  town, 
stopping  at  a  road  house  on  the  way, 
wliere  he  becomes  intoxicated,  from  which 
condition  he  had  not  recovered  when  the 
ceremony  was  performed;  and  the  marriage 
may  be  annulled  if  he  has  not  recovered 
from  his  intoxication  while  in  the  lady's 
presence  sufliciently  to  ratify  the  contract 
before  he  finally  leaves  her.  Dunphv  v. 
Dunphy,  38:  818,  119  Pac.  512,' 161  Cal.^380. 

(Annotated) 
Infancy. 

Requiring  payment  of  suit  money  in  action 
to  annul,  see  supra,  29. 

43.  A  court  annulling  a  marriage  at  the 
sviit  of  a  husband,  who  was  under  the  age 
of  consent  when  the  marriage  was  solem- 
nized, may  require  him  to  pay  a  reasonable 
amount  for  the  support  and  nurture  of  the 
issue  of  such  marriage.  Will  its  v.  Willits, 
5:  767,  107  N.  W.  379,  76  Neb.  228. 

(Annotated) 

44.  In  a  suit  by  a  husband  for  the  an- 
nulment of  a  marriage  voidable  because  of 
the  infancy  of  the  contracting  parties,  the 
court,  at  any  stage  of  the  proceedings, 
where  it  is  shown  that  he  has  sufficient 
property,  and  that  she  is  destitute,  may  re- 
quire the  husband  to  pay  a  reasonable  al- 
lowance for  the  support  and  maintenance 
of  his  wife  pendente  lite,  and  for  suit  money 
to  enable  her  to  defend.  Hunt  v.  Hunt,  22: 
1202,  100  Pac.  ^41,  23  Okla.  4!10. 

45.  Parents  cannot  maint^'n  an  action 
to  annul  the  marriage  of  their  daughter 
which  was  contracted  witliout  their  con- 
sent, when  she  was  above  the  age  at  which 
she  can  enter  into  a  marriage  contract  at 
common  law.  Ex  parte  Hollopeter,  21:847, 
100   Pac.   159,  52   Wash.  41. 

Insanity. 

Appointment  of  guardian  ad  litem  in  action 

for,  see  Incompetent  Persons,  27. 
Fraud    in   securing  annulment   of  marriaje 

with  incompetent,  see  Judgment,  379. 
See  also  supra,  30,   31,  42. 

46.  Mere  weakness  of  mind  is  not  a 
sufficient  ground  for  annulment  of  a  mar- 
riapo,  unless  it  amounts  to  idiocv  or  in- 
sanitv.  Svanda  v.  Svanda,  47:  666,  140  N. 
W.   777.  93    Nob.   404. 

47.  The  test  by  which  it  is  to  be  detcr- 
m'n^^d  wl'ether  a  marriage  should  be  an- 
nuHod  on  the  ground  of  insanity  is  not 
whether  the  person  alleged  to  have  been 
insane  was  aware  that  he  was  going  through 
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the  ceremony  of  marriage,  but  whether  he 
was  capable  of  understanding  the  nature  of 
the  contract  he  was  entering  into,  free  from 
the  influence  of  morbid  delusions  on  the 
subject.  Jackson  v.  Jackson,  3  B.  R.  C. 
452,  [1908]  P.  308.  Also  Reported  in  77 
L.  J.  Prob.  N.  S.  147,  24  Times  L.  R.  674, 
52    Sol.    Jo.    535.  (Annotated) 

48.  Upon  a  petition  to  annul  a  mar- 
riage on  the  ground  of  insanity,  the  court 
has  to  look  to  the  nature  of  the  alleged  un- 
soundness of  mind  to  see  whether  it  is  of 
a  character  which  might  come  on  suddenly, 
or  whether  it  is  a  matter  of  progressive 
growth  and  development,  and  to  ascertain 
whether  the  respondent's  insanity  can  be 
traced  back  to  an  early  period  to  such  an 
extent  as  will  justify  the  court  in  coming 
to  a  conclusion  that  it  existed  before  as 
well  as  after  the  marriage  contract  was  en- 
tered into.  Jackson  v.  Jackson,  3  B.  R.  C. 
452,  [1908]  P.  308.  Also  Reported  in  77 
L.  J.  Prob.  N.  S.  147,  24  Times  L.  R.  674, 
52  Sol.  Jo.  535. 


MARRIAGE     BROKERAGE      CON- 
TRACT. 

Validity  of,  see  Contracts,  481,  604. 


MARRIAGE  SETTLEMENT. 

Efl'ect  of  postnuptial  settlement  to  bar  dow- 
er, see  Dow'ER,  32,  33. 

Estoppel  to  claim  dower  by  accepting  deed 
in  accordance  with,  see  Estoppel,  64. 

Disaffirmance  of,  by  infant,  see  Infants,  99. 

Agreement  by  father  of  prospective  husband 
not  to  discriminate  against  him  by 
will,  see  Parties,  44. 

Who  may  enforce  provisions  of,  see  Parties, 
44. 

Specific  performance  of  agreement,  see  Spe- 
cific Performance,  61,  62. 


MARRIED  ^VOMEN. 

Measure    of    damages    for    injuries    to,    see 

Damages,  III.  i,  2. 
Estoppel  of,  see  Estoppel,  III.  b. 
As  prostitute,  see  Prostitution. 
In  general,  see  Husband  and  Wife. 


MARSHAL. 


Arrest  by,  see  Arrest,  7,  8;  False  Im- 
prisonment, 32. 

Assault  by,  see  Assault  and  Battery,  17. 

Bond  of,  see  Bonds,  57,  59;  Damages,  31, 
123. 

Liability  of  insurer  for  unauthorized  burn- 
ing of  bviilding  by  United  States  mar- 
shal, see  Insurance,  691. 

Removal  of,  from  office,  sec  Officers,  65. 
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MARSHALING    ASSETS    AND    SE- 
CURITIES. 

Order  of  sale  of  parcels  on  foreclosure,  see 
Mortgage,  115-121. 

1.  The  assignee  for  creditors  of  a  corpo- 
ration cannot  compel  bona  fide  holders  of 
notes  issued  in  the  name  of  the  corporation, 
by  an  officer  for  his  own  benefit  and  tliat  of 
an  indorser,  so  that,  as  betwet  n  it  and  them, 
they  are  primarily  liable,  to  resort  in  the 
first  instance  to  a  fund  created  by  such  per- 
sons for  the  payment  of  the  notes,  with  the 
proviso  that  any  sum  received  from  the  cor- 
poration shall  be  credited  upon  them,  where 
it  is  uncertain  when  the  fund  will  be  avail- 
able, or  that  it  will  be  adequate  to  satisfy 
the  debt;  but  the  corporate  funds  will  be 
divided  between  the  general  creditors  and 
the  note  holders.  Carter  v.  Tanners'  Leather 
Co.  12:  965,  81  N.  E.  902,  196  Mass.  163. 

(Annotated) 

2.  One  haxing  a  second  mortgage  lien 
on  property  of  a  man  alone  cannot,  under 
the  doctrine  of  marshaling,  compel  a  prior 
mortgagee  having  a  lien  on  that  property 
and  also  on  property  of  tlie  debtor's  wife 
as  security  for  the  husband's  debt,  to 
resort  primarily  to  the  wife's  property,  so 
as  to  permit  iiim  to  make  liis  claim  out  of 
that  of  the  husband.  Gaines  v.  Hill,  39: 
999,  144  S.  W.  92,  147  Ky.  445. 

(Annotated) 


MARTIAL  LAW^. 


Denial  of  due  process  of  law  by  arrest  and 
imprisonment  by  military  authorities, 
see  Constitutional  Lavv',  572. 

Review  by  courts  of  declaration  of,  see 
Courts,  60,  61. 

Power  of  governor  to  place  district  under, 
see  Governor,  4. 

Right  to  controvert,  in  habeas  corpus  pro- 
ceedings, recitals  in  governor's  procla- 
mation establishing,  see  Habeas  Cor- 
pus, 18. 

Imprisonment  of  persons  aiding  insurgents 
without  jury  trial,  see  Jury,  49. 

As  to  insurrection,  see  Insurrection. 

As  to  militia,  see  Militia. 

1.  Martial  law  may  be  instituted,  in 
case  of  invasion,  insurrection,  or  riot,  in 
a  magisterial  district  of  a  county,  and  of- 
fenders therein  punished  by  the  military 
commission,  notwithstanding  the  civil 
courts  are  open  and  sitting  in  other  por- 
tions of  the  county.  State  ex  rel.  Mays  v. 
Brown,  45:  996,  77  S.  E.  243,  71  W.  Va. 
519. 

2.  Errors  in  the  decision  of  a  governor 
as  to  the  necessity  of  declaring  a  state  of 
war  do  not  destroy  or  establish  lack  of  ju- 
risdiction in  him  so  to  declare  a  state  of 
war.  Ex  parte  .Tones,  45:  1030,  77  S.  E. 
1029,  71  W.  Va.  567. 

3.  The  authorized  application  of  mar- 
tial law  to  territory  in  a  state  of  war  in- 
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eludes  the  power  to  appoint  a  military  com- 
mission for  the  trial  and  punishment  of 
offenses  within  such  territory.  State  ex  rel. 
Mays  V.  Brown,  45:  996,  77  S.  E.  243,  71  W. 
Va.  519. 

4.  Acts  committed  in  the  short  interim 
between  two  military  occupations  of  a 
territory  for  the  suppression  of  insurrec- 
tionary and  riotous  uprisings,  and  such  in 
their  general  nature  as  those  characterizing 
the  uprising,  are  punishable  by  the  military 
commission  within  the  territory  and  period 
of  the  military  occupation.  State  ex  rel. 
Mays  V.  Brown,  45:  996,  77  S.  E.  243,  71  W. 
Va.  519. 

5.  The  constitutional  guaranties  of 
subordination  of  the  military  to  the  civil 
power,  trial  of  citizens  for  offenses  cogniz- 
able by  the  civil  courts  in  such  courts  only, 
and  maintenance  of  the  writ  of  habeas 
■corpus,  are  to  be  read  and  interpreted  so 
as  to  harmonize  with  other  provisions  of 
the  Constitution  authorizing  the  mainte- 
nance of  a  military  organization,  and  its 
use  by  the  executive  to  repel  invasion  and 
suppress  rebellion  and  insurrection,  and  the 
presumption  against  intent  on  the  part  of 
the  people,  in  the  formulation  and  adoption 
of  the  Constitution,  to  abolish  a  generally 
recognized  incident  of  sovereignty, — the 
power  of  self-preservation  in  the  state  by 
the  use  of  its  military  power  in  cases  of 
invasion,  insurrection,  and  riot.  State  ex 
rel.  Mays  v.  Brown,  45:  996,  77  S.  E.  243, 
71  W.  Va.  519.  (Annotated) 

6.  A  state  of  war  having  been  declared 
in  any  part  of  the  state  on  an  occasion  of 
insurrection,  the  war  power  of  the  state  in 
the  form  of  military  rule,  defined  by  the 
usages  of  nations,  prevails  in  the  territory 
subject  to  the  proclamation,  excluding  the 
civil  powers  as  to  offenses,  if  the  executive 
so  order,  while  the  peace  powers  of  govern- 
ment under  civil  law  prevail  elsewhere.  Ex 
parte  Jones,  45:  1030,  77  S.  E.  1029,  71  W. 
Va.  567. 

7.  In  case  of  a  state  of  war,  the  gov- 
ernor may  cause  to  be  apprehended,  in  or 
out  of  the  military  zone,  all  persons  who 
shall  wilfully  give  aid,  support,  or  informa- 
tion to  the  insurgents,  and  detain  or  im- 
prison them,  pending  the  suppression  of  the 
insurrection.  Ex  parte  Jones,  45:  1030,  77 
S.  E.  1029,  71  W.  Va.  567. 

8.  The  jurisdiction  of  a  military  com- 
mission is  not  confined  to  military  persons, 
but  extends  also  to  citizens.  Ex  parte  Jones, 
45:  1030,  77  S.  E.  1029,  71  W.  Va.  567. 


MASONS. 

Home  for  benefit  of  widows  and  children  of, 
as  exempt  from  taxation,  see  Taxes,  98. 

Inheritance  tax  on  devise  to  masonic  lodge, 
see  Taxes,  333. 


MASSES. 

Bequest  for,  see  Chabities,  7,  8,  28,  45,  57, 

58. 
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MASTER. 

Review    of    findings    of,    see    Appeal    and 

Error,  VII.  1,  4. 
Presumption   on   appeal   as   to  rulings  by, 

see  Appeal  and  Error,  444. 
Reference  to,  see  Reference. 


MASTER  AND  SERVANT, 

7.  Rights  and  relation  generally,   1— 
126. 

a.  In   general;   authority   to   em- 

ploy servant  or  physician,  1— 
17. 

b.  When  relation   exists,    18—72. 

c.  Compensation;   wages,   73—85. 

d.  Hours  of  lahor,   86—96. 

e.  Termination    of   relation;    dis- 

charge; enticing,  97—126. 
II.  Liability     of     master     to     servant, 
127-872. 

a.  Nature    and    extent;    master's 

duty,    127—480. 

1.  In  general,   127—197. 

2.  Rules      and      regulations; 

methods    of    work,    198— 

210. 
8.  Duty  to  warn  or  instruct, 

211-252. 
4.  Safety  as  to  place  and  ap- 
pliances,   253—4:50. 

a.  In   general,   253—332. 

b.  Machinery,    333—363. 

c.  In   mines,   364^-370. 

d.  Railroad     and     street 

railway      cases, 
371-428. 

(1)  In  general,  371— 

382. 

(2)  Track,  and  road- 

bed,   383—408. 

(3)  Cars,         engines, 

409-424. 

(4)  Running       of 

trains,         425— 
428. 

e.  Itispection,      429—450. 
6.  Selection  and  retention  of 

employees,   451—462. 
6.  Liability  to  volunteers  and 
servants  of  third  person, 
463-480. 

b.  Servant's   assumption   of  risk, 

481-624. 

1.  In   general,    481—487. 

2.  Dangers    obvious    and    in- 

cidental   to    work,    488— 
503. 

3.  Defective      or      dangerous 

tools,  WMchinery,  ap- 
pliances, places,  ot- 
methods  of  work, 
504-545. 

a.  In   general,    504—535. 

b.  Railroad     and     street 

railway    cases,    536— 

545.  ' 

4:.  Knowledge    by   servant    of 

defect    or    danger,    546"* 

593. 
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//.  b — continued. 

5.  Engaging  outside  of  du- 
ties; volunteers,    304. 

G.  Compliance  tvith  com- 
mands,  595—602. 

7.  Minor     employees,      603— 

613. 

8.  Fellow      servant's      negli- 

gence, 614—624:. 
C.  Contributory       negligence       of 
servant,   035—702. 

1.  In  general,  625—669. 

2.  Railroad   and    street   rail- 

way  cases,    670—702. 

d.  Disobedience    of    rules,     703— 

712. 

e.  Fellow  servants  and  their  neg- 

ligence,  713—S72. 

1.  In  general,  713—730. 

2.  Delegation  of  master's  du- 

ty to,    731-741. 

3.  Concurrent    negligence    of 

master   and   fellow   serv- 
ant,  742-748. 

4.  Change  of  rule  by  statute, 

740-780. 

a.  In   general,    749—754. 

b.  Operation       of       rail- 

roads,  755-780. 

5.  Who   are   fellow  servants, 

781-853. 

a.  In  general,    781—819. 

(1)  General       rules; 

misc  ellaneous, 
781-803. 

(2)  Railroad        and 

street  railtvay 
cases,  804— 
819. 

b.  Vice    principal;    supe- 

rior servant, 
820-853. 

(1)  In  general,  820— 

845. 

(2)  Railroad      and 

street  railway 
cases,  846— 
853. 

0.  For   what    acts    of    fellow 

servant  master  is  li- 
able, 854—872. 
a.  In  general,    854—865. 
h.  Railroad      and     street 
railway    cases,    866— 
872. 
III.  Liability    of    master    for    acts    of 
servant   or   independent  con- 
tractor,   873-1041. 
a.  For  acts  of  servant  or  agent, 
873-989. 

1.  In  general,  873—893. 

2.  Scope  of  employment;  dis- 

obedience of  orders,  894— 
989. 
h.  For  €u;ts  of  independent  con- 
tractors, 990—1041. 

1.  In  general,  990—997. 

2.  For  xvhat  acts  of  contract- 

or    employer     is     liable, 
998-1027. 
8.  Who  are  independent  con- 
tractors,  1028—1041. 

IV.  Liability  of  servants,   1042—1064. 
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Retention  by  employee  of  clieck  given  by 
employer  as  accord  and  satisfaction, 
see  Accord  and  Satisfaction,  18. 

As  to  blacklisting  by  employer,  see  Black- 
listing; Evidence,  321. 

Bond  for  fidelity  of  emplovees,  see  Bonds, 
II.  b. 

Bond  insuring  against  loss  through  negli- 
gence of  employee,  see  Bonds,  35. 

Employees  of  carrier  as  passengers,  see 
Carriebs,  II.  c,  1. 

Free  transporation  to  employees  of  railway 
company,  see  Carriers,  1064,  1065. 

Liability  for  preventing  employee  from  se- 
curing employment  elsewhere,  see  Case, 
15-17. 

Contract  obligating  employer  to  retain  in 
service  no  one  objectionable  to  labor 
union,  see  Case,  34. 

Combination  of  employees,  see  Conspiracy, 
IV.;  Labor  Organizations. 

Exclusion  by  employers  from  servants'  hos- 
pital list,  of  certain  institution,  see 
Conspiracy,  20. 

Equal  protection  and  privileges  as  to  em- 
ployee,  see   Constitutional   Law,   II. 

Restricting  right  of  contract  with  employees, 
see  Constitutional  Law,  II.  b,  4,  b,  2. 

Police  power  as  to,  see  Constitutional 
Law,  II.  c,  4,  c. 

Statute  as  to  bond  to  be  taken  from  con- 
tractor to  secure  payment  of  employees, 
see  Constitutional  Law,  365,  456. 

Statute  requiring  employers  advertising  for 
help  during  strike  to  mention  existence 
of  strike,  see  Constitutional  Law, 
124,  298,  416;  Statutes,  26. 

Requiring  employer  to  pay  poll  tax  of  em- 
ployee, see  Constitutional  Law,  402. 

Statute  discriminating  in  favor  of  union 
labor  on  public  work,  see  Constitu- 
tional Law,  474,  475. 

Injunction  against  picketing,  see  Contempt, 
46-49,  108,  109;  Injunction,  135,  148- 
152. 

Injunction  against  interference  with  em- 
ployee, see  Contempt,  46-49,  66. 

Public  policy  as  affecting  contract  with  em- 
ployee, see   Contracts,  459-464. 

Breach  of  contract  to  furnish  laborers,  see 
Contracts,  701. 

Deed  executed  by  employee  to  avoid  prose- 
cution by  employer,  see  Contracts, 
770;  Duress,  8. 

Wages  and  board  of  employees  rendered 
idle  by  breach  of  contract  to  furnish 
goods  as  element  of  damages,  see  Dam- 
ages, 197. 

Embezzlement  by  servant,  see  Embezzle- 
ment, 4;  Evidence,  1898. 

Proof  of  servant's  declarations,  see  Evi- 
dence, X.  e. 

Presumption  of  payment  of  cash  bond  de- 
posited  with  employer  by  employee,  see 
Evidence,   637. 

Admissibility  of  admissions  by  servant,  see 
Evidence,  1250,  1251. 

Prosecution  under  contract  labor  law,  see 
Evidence,  1401,  2354;  Trial,  779. 
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Evidence  on  question  of  color  blindness  of 
railroad  employee,  see  Evidexce,  2027. 

Boat  used  for  transportation  of  employees 
only  as  ferry,  see  Eerkies,  1,  2. 

Injunction  against  attempt  by  striking  em- 
ployees to  prevent  others  from  taking 
their  places,  see  Injunction,   141-143. 

Action  by  employees  against  carrier  for 
failure  to  deliver  ears  to  employer 
which  deprived  them  of  work,  see  In- 
junction, 250;  Pakties,  81. 

Application  to  employee  in  bonded  ware- 
house of  provision  in  insurance  con- 
tract as  to  engaging  in  manufacture  or 
sale  of  intoxicating  liquor,  see  In- 
surance, 106. 

Competency  in  action  against  master  of 
employee  or  former  employee  as  juror, 
see  Jury,  67,  68. 

Rule  of  labor  union  as  to  employers  becom- 
ing members  of,  see  Labor  Organiza- 
tions, 5. 

Adverse  possession  by  servant,  see  Land- 
lord and  Tenant,  6. 

Does  servant  occupying  master's  house  hold 
as  tenant,  see  Landlord  and  Tenant, 
6,  47. 

Libel  or  slander  of  employee,  see  Libel  and 
Slander,  60,  61,  118-120. 

Qualified  privilege  as  to  communications 
with  employer  with  respect  to  em- 
ployee, see  Libel  and  Slander,  95,  117. 

Imposing  penalty  on  employees  assisting  in 
carrying  on  unlicensed  business,  see 
License,  37,  38,  49. 

Liability  of  purchaser  at  foreclosure  on 
contract  of  mortgagor  to  give  servant 
permanent  employment,  see  Mortgage. 

Imputing  to  employer  negligence  of  em- 
ployee, see  Negligence,  254. 

Imputing  servant's  knowledge  to  employer, 
see  Notice,  II.  a. 

Hiring  child  without  consent  of  parent,  see 
Parent  and  Child,  4,  10,  11. 

Right  of  father  to  recover  value  of  infant's 
services,  see  Parent  and  Child,  11-13, 
16,  17. 

Right  of  mother  of  illegitimate  child  to  re- 
cover value  of  services,  see  Parent  and 
Child,  14. 

Action  by  employee  injured  by  unsuitable 
product  sold  employer,  against  seller 
for  breach  of  warranty,  see  Parties, 
80. 

Proximate  cause  of  injury  to  servant,  see 
Proximate  Cause,  IV. 

As  to  railroad  relief  associations,  see  Rail- 
road Relief  Associations. 

Plurality  of  subjects  in  statute  as  to  em- 
ployees, see  Statutes,  144. 

7.  Rights  and  relation  generally. 

a.  In  general;  authority  to  employ 
servant    or   physician. 

(See   also   same   heading  in  Digest   L.R.A. 

1-10.) 

Right  of  servant  to  recover  tips  turned  over 
to  employer,  see  Assumpsit,  47; 
Pleading,  630. 
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Requiring  street  car  companies  to  provide 
stools  for  motormen,  see  Constitution- 
al Law,  71-7;  Municipal  Corpora- 
tions, 216. 

Mutuality  of  contract  of  employment,  see 
Co.N  tracts,  147-150. 

Oral  contract  for  services  not  to  bo  per- 
formed within  year,  s6e  Contracts, 
234,  235,   238,  241,  243. 

Construction  of  contract  of  employment,  see 
Contracts,  II.  d,  4. 

Validity  of  contract  to  detect  crime,  see 
Contracts,  459. 

Agreement  that  none  but  union  labor  shall 
be  employed,  see  Contracts,  462-464; 
Monopoly  and  Combinations,  67. 

Contract  to  give  injured  employee  employ- 
ment as  long  as  he  lives,  see  Con- 
tracts, 92,  158,  460;  Corporations, 
68,  107. 

Assumption  by  purchaser  of  railroad  of 
contract  to  give  employee  permanent 
employment,  see  Contracts,  220;  No- 
vation, 6. 

Contract  forbidding  employee  to  divulge 
trade  secrets,  see  Contracts,  542, 

Agreement,  as  condition  to  obtaining  em- 
ployment, not  to  solicit  business  from 
employer's  customers,  see  Contracts, 
558. 

Breach  of  contract  of  employment,  see  Con- 
tracts, 690,  697. 

Damages  for  breach  of  contract  of  employ- 
ment, see  Damages,  III.  a,  5. 

Parol  evidence  to  modify  written  contract 
of  employment,  see  Evidence,  947. 

Right  of  master  to  property  found  on 
premises  by  servant,  see  Finder,  4,  5. 

Injunction  to  compel  performance  of  con- 
tract for  personal  service,  see  Injunc-^ 
TiON,  65-69. 

Enjoining  breach  of  contract  by  employee 
not  to  engage  in  competing  business, 
see  Injunction,  70,  72,  75-78. 

Injunction  to  prevent  servant  from  disclos- 
ing secret  information  to  new  employer, 
see  Injunction,  116,  118-121. 

Authority  of  superintendent  to  contract  to 
pay  employee  who  is  laid  off,  see  Prin- 
cipal AND  Agent,  33. 

Master's  right  as  to  injury  to  servant. 

Right  of  master  to  maintain  action  for  in- 
juries causing  immediate  death  of  serv- 
ant, see  Death,  10. 

1 .  A  master  cannot  recover  damages  for 
negligent  injury  to  his  apprentice,  by  which 
he  claims  to  have  lost  the  future  services 
of  the  apprentice,  whose  place  cannot  be 
filled,  which  will  result  in  large  loss  of 
profits  to  him.  Cain  v.  Vollmer,  32:  38,, 
112  Pac.  686,  19  Idaho,  163.         (Annotated) 

2.  An  agreement  to  "engage  and  em- 
ploy" one  as  a  representative  salesman  for 
a  certain  term  imposes  no  obligation  upon 
the  employer  to  provide  him  with  work 
during  the  term ;  and  the  employer  is  there- 
fore not  liable  for  damages  in  consequence 
of  his  refusal  to  give  the  salesman  any  work 
to  do,  Avhere  he  continues  willing  to  pay 
him  his  salary  for  the  terra  of  his  employ- 
ment.    Turner  v.  Sawdon  &  Co.  2  B.  R.  C. 
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751,  [1901]  2  K.  B.  653.    Also  Reported  in 

70  L.   J.  K.  B.   N.  S.  897,  49  Week.  Rep. 

712,    85    L.    T.    N.    S.    222,    17    Times    L. 

R.  645.  (Annotated) 

Master's  rights  in  inventions  by  serv- 
ant. 

Estoppel  of  servant  to  claim  royalties  on 
master's  use  of  patented  invention,  see 
Estoppel,  95. 

Sufficiency  of  plea  to  bill  by  employee  to 
enjoin  infringement  by  employer  of  em- 
ployee's patents,  see  Pleading,  508. 

Specific  performance  of  servant's  agreement 
to  assign  patents  to  employer,  see 
Specific  Performance,  63. 

3.  Engaging,  at  a  large  salary,  to  take 
charge  of  the  engineering  and  manufactur- 
ing department  of  a  corporation,  and  assum- 
ing the  duty  of  improving  its  product  and 
devising  and  designing  articles  for  its  bene- 
fit, do  not  require  one,  as  matter  of  law, 
to  assign  to  the  corporation  the  patents  for 
articles  so  designed.  Pressed  Steel  Car  Co. 
V.  Hansen,  2:  1172,  137  Fed.  403,  71  C.  C.  A. 
207.  ( Annotated ) 
Authority  to  employ  servant. 
Authority  of  agent  or  officer  of  corporation 

to  employ  help,  see  Corporations,  144, 

145. 
Burden  of  proving  conductor's  authority  to 

employ  assistants,  see  Evidence,  185. 
Authority  of  wife  to  employ,  see  Husband 

AND  Wipe,  37,  38. 
See  also  infra,  159. 

4.  In  the  absence  of  a  sudden  or  unex- 
pected emergency,  the  conductor  of  a  freight 
train  has  no  implied  authority  to  enter  in- 
to a  contract  to  carry  a  person  to  a  certain 
place  in  consideration  of  the  rendition  of 
service  in  handling  freight.  St.  Louis,  I.  M. 
.&  S.  R.  Co.  V.  Jones,  37:  418,  132  S.  W.  636, 
SB  Ark.  558. 

5.  The  conductor  of  a  freight  train  has 
no  implied  authority  to  engage  the  services 
of  a  person  to  assist  in  handling  freight  for 
which  he  is  to  receive  passage  on  the  train, 
80  as  to  entitle  such  person,  in  case  of  his 
injury,  to  hold  the  carrier  liable  as  an  em- 
ployer. Vassor  v.  Atlantic  Coast  Line  R.  Co. 
7:  950,  54  S.  E.  849,  142  N.  C.  68. 

6.  A  claim  agent  of  a  railroad  com- 
pany has  no  implied  authority  to  contract 
that  an  injured  employee  shall  be  employed 
for  life,  and  the  fact  that  employment  was 
furnished  in  accordance  with  the  contract 
does  not  establish  the  existence  of  such  au- 
thority. Hornick  v.  Union  P.  R.  Co.  38: 
826,    il8   Pac.   60,   85   Kan.   568. 

(Annotated) 

7.  The  act  of  a  conductor  in  employing 
a  minor  as  brakeman  on  a  train  without 
the  consent  of  his  father  is,  as  between 
the  railroad  company  and  the  father,  the 
act  of  the  railroad  company,  although  the 
train  has  a  full  complement  of  hands  with- 
out the  minor,  so  that  his  employment  is 
not  necessary,  and  no  express  authority  has 
been  given  the  conductor  to  make  the  con- 
tract. Hendrickson  v.  Louisville  &  N.  R. 
Co.  30:  311,  126  S.  W.  117,  137  Ky.  562. 
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Authority  to  employ  physician,  lia- 
bility for  physician's  services. 

As  to  master's  duty  to  provide  medical  at- 
tention, see  infra,   178-185. 

Authority  of  boy  to  engage  physician  at 
parent's  expense,  see  Parent  and 
Child,  7. 

Ratification  of  agent's  agreement,  on  era- 
ploying  servant,  as  to  amount  of  com- 
pensation, see  Principal  and  Agent, 
90. 

8.  A  superintendent  of  a  mine  has  no 
implied  authority  to  employ  a  physician 
at  the  expense  of  the  corporation  oper- 
ating tlie  mine,  to  attend  an  employee  in- 
jured by  the  machinery  of  the  plant,  at 
least  where  there  is  testimony  to  the  ef- 
fect that  such  authority  was  not  given  or 
contemplated  by  those  exercising  the  rights 
of  the  corporation.  Atlantic  Refining  Co. 
V.  Leffingwell,  34:  351,  54  So.  266,  61  Fla. 
101.  (Annotated) 

9.  The  conductor  of  a  train  which  has 
injured  a  stranger  while  on  the  road,  far 
from  the  office  of  the  company,  has  implied 
authority  to  employ  a  physician  to  attend 
to  his  needs,  but  the  employment  of  the 
physician  will  not  include  authority  to  em- 
ploy assistants.  Bonnette  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  16:  1081,  112  S.  W.  220,  87 
Ark.  197.  (Annotated) 

10.  The  president  who  is  also  general 
manager  of  a  mining  company  has  no  im- 
plied authority,  in  the  absence  of  unusual 
and  extreme  circumstances  creating  an 
emergency,  to  employ  medical  assistance  for 
an  injured  employee  at  the  expense  of  the 
company.  Cushman  v.  Clovcrland  Coal  & 
Min.  Co.  16:  1078,  84  N.  E.  759,  170  Ind.  402. 

11.  In  case  of  serious  injury  to  an  em- 
ployee of  a  company  conducting  a  business 
dangerous  to  its  employees,  the  person  high- 
est in  authority  then  present  has  power 
to  bind  the  company  for  the  reasonable  val- 
ue of  such  medical  or  surgical  services  as 
the  emergency  may  demand.  Salter  v.  Ne- 
braska Teleph.  Co.  13:  545,  112  N.  W.  600, 
79  Neb.  373. 

12.  Any  general  officer  of  a  company  en- 
gaged in  a  business  dangerous  to  its  em- 
ployees may  engage  such  medical  or  surgical 
treatment  for  an  injured  employee  as  the 
emergency  may  demand;  and  the  person  fur- 
nishing such  treatment  is  entitled  to  recov- 
er its  reasonable  value  without  showing  that 
the  general  officer  had  special  authority  to 
make  the  contract,  or  that  such  action  on 
his  part  came  within  the  general  scope  of 
his  power  and  duties.  Salter  v.  Nebraska 
Teleph.  Co.  13:  545,  112  N.  W.  600,  79  Neb. 
373. 

13.  Emergency  treatment  furnished  an 
injured  employee  of  a  company  at  the  re- 
quest of  a  foreman  ought  generally  to  ex- 
tend for  a  time  sufficient  for  the  party  em- 
ployed to  communicate  with  the  company, 
and,  if  it  declines  to  be  further  responsible, 
for  notice  to  the  proper  poor  authorities,  if 
the  injured  person  is  entitled  to  public  care. 
Salter  v.  Nebraska  Teleph.  Co.  13:  545,  112 
N.  W.  600,  79  Neb.  373. 
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14.  An  employer  who  merely  summons  a 
physician,  and  requests  him  to  care  for  an 
employee  who  has  suddenly  become  ill  while 
engaged  in  his  duties,  and  has  been  thereby 
rendered  incapable  of  acting  for  himself,  is 
not,  in  the  absence  of  an  express  stipula- 
tion between  the  employer  and  the  employee 
that  the  former  shall  furnish  medical  aid 
to  the  latter,  liable  for  the  services  of  the 
physician  rendered  under  such  circumstan- 
ces. Norton  v.  Rourke,  i8:  173,  61  S.  E. 
478,  130  Ga.  600.  (Annotated) 

15.  The  liability  of  a  master  to  reim- 
burse his  employee  for  medical  services 
which  the  employee  was  compelled  to  se- 
cure because  of  an  injury  due  to  the  mas- 
ter's negligence  does  not  create  a  contract 
liability  on  the  part  of  the  master  to  com- 
pensate the  physician  for  services  rendered. 
Atlantic  Refining  Co.  v.  Leffingwell,  34:  351, 
64  So.  266,  61  Fla.  101. 

16.  An  employer  who,  under  his  contract 
with  an  employee,  retains  a  portion  of  his 
wages  for  a  hospital  fund,  the  contract 
making  him  a  member  of  the  hospital  as- 
sociation, membership  in  which  entitles  him 
to  medical  attention  when  injured,  is  liable 
for  the  expense  of  such  attention  when  the 
employee  is  injured  in  his  service.  Jack- 
son V.  Paeific  Coast  Condensed  Milk  Co.  37: 
757,  120  Pac.  1,  61  Or.  158. 

17.  An  employee  who,  under  his  contract 
of  employment,  is  entitled  to  medical  at- 
tention from  his  employer  in  case  of  injury, 
may  employ  a  physician  at  his  employer's 
expense  if  the  employer  has  no  hospital 
service,  and  does  nothing  towards  furnish- 
ing needed  attention  after  receiving  notice 
that  the  employee  has  been  injured  and 
needs  treatment.  Jackson  v.  Pacific  Coast 
Condensed  Milk  Co.  37:  757,  120  Pac.  1, 
61  Or.  158. 

b.  When  relation  exists. 

(See   also   same   heading  in  Digest   L.R.A. 

1-70.) 

Liability  to  volunteers  and  servants  of 
third  person,  see  infra,  II.  a,  6. 

Employees  of  carrier  as  passengers,  see  Cae- 
RIERS,  II.  c,   1. 

Estoppel  to  deny  relation,  see  Estoppel, 
99,  100. 

Sufficiency  of  evidence  to  show  relation  of 
master  and  servant,  see  Evidence,  2242 
-2244. 

Firemen  as  servants  of  person  whose  prop- 
erty they  attempt  to  save,  see  Fires, 
24. 

Between  passenger  and  driver  of  livery 
team,  see  Negligence,  265. 

Nurse  in  hospital  as  servant,  see  Notice, 
24. 

For  purpose  of  holding  master  liable 
for  servant's  acts. 

As  to  liability  for  acts  of  independent  con- 
tractor, see  infra.  III.  b. 

Conductor  arresting  passenger  as  agent  of 
the  state,  see  Carriers,  157. 

Charterers  of  train  as  agents  of  carrier, 
see  Carriers,  383. 
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Employees  of  connecting  carrier  whose  track 
initial  carrier  uses  under  license  as 
servants  of  initial  carrier,  see  Carriers, 
972. 

Physician  as  servant  of  hospital,  see  Chari- 
ties, 83. 

Evidence  on  question  of,  see  Evidence, 
1962. 

Sufficiency  of  evidence  of,  see  Evidence, 
2243,  2244. 

Joint  liability  of  railroad  leasing  engine  to 
master  for  injury  to  latter's  employee, 
see  Joint  Creditors  and  Debtors,  14. 

Correctness  of  instruction  as  to,  see  Trial, 
1038. 

See  also  Executors  and  Administrators, 
64. 

18.  A  porter  hired,  paid,  and  subject  to 
the  orders  of  a  sleeping  car  company  is  not 
the  servant  of  the  railroad  company  which 
hauls  the  car  in  which  he  works,  within  the 
rule  that  a  contract  between  master  and 
servant  for  release  of  liability  for  negligent 
injuries  is  void.  Chicago,  R.  I.  &  P.  R.  Co. 
V,  Hamler,  i:  674,  74  N.  E.  705,  215  111.  525. 

19.  Negligence  of  a  servant  in  permitting 
a  stranger  to  assist  in  the  performance  of 
his  work  may  render  the  master  liable  for 
injuries  inflicted  by  the  stranger  upon  third 
persons  in  the  performance  of  the  assumed 
duties.  Thyssen  v.  Davenport  Ice  &  Cold 
Storage  Co.  13:  572,  112  N.  W.  177,  134 
Iowa,    749.  (Annotated) 

20.  One  employed  by  a  servant  to  assist 
in  the  perforjnance  of  his  master's  business 
is  not  an  employee  of  the  latter,  for  Avhose 
negligence  the  master  will  be  liable,  unless 
the  servant  had  authority,  either  express 
or  implied,  to  employ  help.  Thyssen  v.  Dav- 
enport Ice  &  Cold  Storage  Co.  13:  572,  112 
N.  W.  177,  134  Iowa,  749. 

21.  Neither  one  who  purchases  a  building 
to  be  torn  down  and  removed  from  the  prem- 
ises, and  who  is  a  suitable  person  for  the 
purpose,  nor  his  agents,  is  a  servant  of  the 
landowner,  so  as  to  render  him  liable  for 
their  negligent  conduct  in  the  performance 
of  the  work.  Wilmot  v.  McPadden,  19: 
iioi,  65  Atl.  157,  79  Conn.  367. 

22.  A  municipal  corporation  is  liable  for 
the  negligent  operation  of  a  bridge  by  per- 
sons employed  with  its  knowledge  by  its 
duly  appointed  bridge  tender  to  do  the  ac- 
tual work  required  in  the  operation  of  the 
bridge,  although  they  are  not  in  the  actual 
employment  of  the  city.  Gathman  v.  Chica- 
go, 19:  1 178,  86  N.  E.  152,  236  111.  9. 

23.  The  owner  of  an  office  building  is 
not  liable  as  for  the  negligent  act  of  his 
servant,  for  injury  to  one  having  the  rights 
of  a  tenant  who  desires  to  use  the  elevator, 
through  the  negligence  of  a  boy  directed,  in 
the  absence  of  the  regular  elevator  boys,  to 
take  him  to  his  destination,  by  a  hall  boy, 
who  was  not  charged  with  the  duty  of  op- 
erating the  elevator  or  seeing  that  it  was 
operated,  although  the  injured  person  did 
not  know  that  the  one  who  undertook  to 
operate  the  car  was  not  the  regular  em- 
ployee. Board  of  Trade  Bldg.  Corp.  v. 
Cralle,  22:  297,  63  S.  E.  995,  109  Va.  246. 

( Annotated  > 
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24.  The  owner  of  a  cart  which  the  driver 
is  trying  to  repair  in  a  public  street,  after 
raising  the  pole  into  the  air.  is  liable  for 
the  act  of  a  stranger  whom  the  driver  calls 
to  his  assistance,  in  negligently  causing  the 
pole  to  fall  on  one  looking  into  a  shop  win- 
dow near  by.  Hollidge  v.  Duncan,  17:  982, 
85  N.  E.  186,  199  Mass.  121. 

25.  Where  for  its  own  purposes  a  tele- 
phone company  employs  a  physician  to  take 
an  X-ray  picture  of  the  injury  of  an  em- 
ployee, who  protests  against  such  action  but 
linally  consents,  in  the  taking  of  which  pic- 
ture injury  results  to  the  employee,  the 
physician  is  the  agent  or  servant  of  the 
telephone  company,  and  the  rule  of  respon- 
deat superior  applies.  Jones  v.  Tri-State 
Teleph.  &  Teleg.  Co.  40:  485,  136  N.  W.  741, 
118  Minn.  217.  (Annotated) 

26.  That  a  railroad  was  constructed  and 
formerly  owned  and  operated  by  another 
company  will  not  absolve  a  company  operat- 
ing the  road  at  the  time  from  liability  for 
an  assault  by  its  servant  upon  the  servant 
of  an  abutting  landowner  who  is  attempting 
to  prevent  the  servant  from  placing  a  snow 
fence  on  his  property  under  directions  of 
the  railroad  company.  Waaler  v.  Great 
Northern  K.  Co.  18:  297,  117  N.  W.  140,  22 
S.  D.  256. 

27.  That  a  baggage  master  at  a  union 
depot  was  appointed  and  paid  by  one  of 
the  companies  does  not  prevent  his  negli- 
gent infliction  of  an  injury  while  looking 
after  baggage  for  another  company  using 
the  depot,  from  rendering  the  former  com- 
pany liable,  under  a  statute  making  rail- 
road companies  liable  for  injuries  negli- 
gently inflicted  by  servants  on  fellow  serv- 
ants, if  he  was  in  fact  the  agent  of  both 
companies  for  the  performance  of  such 
duties  at  that  station.  Moore  v.  Southern 
Co.  51 :  866,  81  S.  E.  603,  165  N.  C.  439. 

28.  That  the  joint  agent  of  two  railroad 
companies  at  a  particular  station  was  per- 
forming a  service  for  one  of  them  when  he 
inflicted  an  injury  upon  a  bystander  does 
not  relieve  the  other  from  liability  for  his 
acts.  Moore  v.  Southern  Co.  51 :  866,  81 
S.  E.  603,  165  N.  C.  439.  (Annotated) 

29.  A  railroad  company  which  admits 
that  the  one  in  charge  of  an  engine  wliich 
killed  a  person  at  a  railroad  station  was  its 
employee  cannot  defeat  liability  for  his  neg- 
ligence because  he  was  acting  under  the 
orders  of  a  train  despatcher  of  another 
company.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Stepp,  22:  350,  164  Fed.  785,  90  C.  C.  A.  431. 

30.  A  switchman  who,  in  the  perform- 
ance of  his  duty,  is  required  to  ride  on  his 
engine  while  assisting  in  pulling  a  train  out 
of  the  depot  yards,  is  entitled  to  recover 
from  his  master,  the  railroad  company,  for 
injuries  received  by  reason  of  the  negli- 
gence of  the  depot-company  servants  in  op- 
erating a  switch,  since  for  the  occasion  the 
latter  become  the  servants  of  the  railroad 
company.  Floodv  v.  Great  Northern  R.  Co. 
13:  1196,  112  N.  W.  875,  102  Minn.  81. 

( Annotated ) 

31.  A  railroad  company  may  be  found  to 
have  maintained  gates  and  an  operator  at  a 
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street  crossing,  where  its  tracks  and  those 
of  other  companies  crossed,  and  to  be  re- 
sponsible to  third  persons  for  his  acts,  in 
the  absence  of  anything  to  show  control  in 
other  companies,  where  they  had  been  main- 
tained for  a  long  time,  the  operator's  house 
was  on  its  property,  and  there  were  motives 
"of  pecuniary  self-interest  to  induce  it  to 
operate  them,  while  evidence  tends  to  show 
that  the  work  was  being  done  under  an  ar- 
rangement between  it  and  another  company, 
the  nature  of  which  is  not  disclosed.  Bouch- 
er V.  New  York,  N.  H.  &  H.  R.  Co.  13: 
1177,  82  N.  E.  15,  196  Mass.  355. 

32.  The  fact  that  a  gate  tender  at  a  point 
where  railroad  tracks  cross  a  public  high- 
way is  hired  and  paid  by  a  lessee  of  some  of 
the  tracks  is  not  inconsistent  with  an  ar- 
rangement whereby  he  is  furnished  to  the 
owner  and  operator  of  part  of  the  tracks  to 
do  its  business,  so  as  to  make  it  liable  for 
his  negligence.  Boucher  v.  New  York,  N. 
H.  &  H.  R.  Co.  13:  1 177,  82  N.  E.  15,  196 
Mass.   355. 

33.  A  railroad  company  is  not  relieved 
from  liability  for  injury  to  a  stranger  by 
the  negligence  of  its  conductor,  by  the  fact 
that,  at  the  time,  its  train  was  running  un- 
der a  license  over  the  track  of  another  com- 
pany, the  directions  of  whose  train  de- 
spatcher it  was  bound  to  obey.  Hamble  v. 
Atchison,  T.  &  S.  F.  R.  Co.  22:  323,  164 
Fed.  410,  92  C.  C.  A.  147.  (Annotated) 

34.  The  relation  of  master  and  servant 
between  a  merchant  and  a  delivery  man  is 
not  established  by  evidence  that  the  mer- 
chant's sign  was  on  the  wagon,  and  the 
driver  stated  that  he  was  working  for  the 
merchant,  where  other  evidence  shows  that 
he  was  an  independent  contractor  for  the 
delivery  of  the  goods.  Burns  v.  Michigan 
Paint  Co.  16:  816,  116  N.  W.  182.  152  Mich. 
613.  (Annotated) 

35.  The  owner  of  an  ambulance  who  con- 
tracts with  a  liveryman  for  a  horse  and 
driver  for  it  does  not,  although  the  name 
of  the  hospital  appears  upon  the  driver's 
cap,  bear  to  him  the  relation  of  master, 
which  will  create  a  liability  for  his  neg- 
ligence, if  he  is  paid  by  the  liveryman, 
who  has  the  sole  right  to  discharge  him. 
Kellogg  V.  Church  Charity  Foundation, 
38:  481,  96  N.  E.  406,  203  N.  Y.   191. 

36.  Where  a  chauffeur  for  a  taxicab 
company,  with  the  knowledge  of  its  fore- 
man, went  with  some  employees  of  the 
company,  which  also  engaged  in  repair 
work,  while  such  employees  were  testing 
a  car  which  had  been  repaired,  and  during 
the  test,  the  chauffeur  was  negligently  per- 
mitted by  the  testers  to  drive  the  car,  the 
taxicab  company  is  liable  for  injuries 
caused  bv  such  chauffeur's  negligence. 
Geiss  V.  Twin  City  Taxicab  Co.  45:  382,  139 
N.  W.  611,  120  Minn.  368.  (Annotated) 
—  special  policeman. 

See  also  False  Imprisoxment,  23-25. 

37.  A  policeman  appointed  and  com- 
missioned by  the  governor  of  the  state,  un- 
der a  statute  authorizing  the  appointment 
of  a  person  to  act  as  policeman  upon  the 
application    of    a    railroad    company,    and 
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conferring  upon  such  policeman  all  the 
powers  and  subjecting  him  to  all  the  lia- 
bilities of  policemen  of  cities  of  the  first 
class,  is  a  public  officer,  deriving  his  au- 
thority directly  from  the  state,  although 
his  appointment  is  upon  the  application  of 
a  railroad  company  and  his  salary  is  paid 
by  such  company;  and  his  acts  will  be 
presumed  to  have  been  performed  in  his 
capacity  as  such  officer,  until  such  pre- 
sumption is  overcome  by  sufficient  evidence. 
New  York,  C.  &  St.  L.  R.  Co.  v.  Fieback, 
43:  1 164,    100   N.   E.   889,   87   Ohio   St.   254. 

38.  A  railroad  company  is  not  liable 
for  the  wrongful  act  of  a  police  officer  ap- 
pointed by  the  governor  of  the  state  under 
a  statute  authorizing  such  appointment, 
while  such  officer  is  acting  by  virtue  of 
his  office,  unless  such  wrongful  act  oc- 
curred in  the  performance  of  an  act  out- 
side of  the  public  duties  of  a  policeman, 
and  which  was  authorized  or  ratified  by 
such  company.  New  York,  C.  &  St.  L.  R. 
Co.  V.  Fieback,  43:  1164,  100  N.  E.  889,  87 
Ohio   St.    254.  (Annotated) 

39.  A  special  police  officer  appointed 
and  commissioned  by  the  governor,  as  pro- 
vided by  the  Nebraska  statute,  at  the  in- 
stance of  a  railroad  company  which  pays 
for  his  services,  is  prima  facie  a  public  offi- 
cer, for  whose  wrongful  acts  the  company 
is  not  liable.  McKain  v,  Baltimore  &  0.  R. 
Co.  23:  289,  64  S.  E.  18,  65  W.  Va.  233. 

(Annotated) 

40.  A  railroad  company  at  whose  in- 
stance a  special  police  officer  is  appointed  by 
the  governor,  as  provided  by  the  Nebraska 
statute,  is  liable  to  a  party  who  is  injured  by 
the  wrongful  act  of  such  officer  while  en- 
gaged in  special  service  for  the  company 
and  in  its  pay,  such  as  guarding  its  prop- 
erty or  enforcing  obedience  to  its  rules  and 
regulations,  if  such  wrongful  act  is  within 
the  scope  of  such  service  or  employment. 
McKain  v.  Baltimore  &  O.  R.  Co.  23:  289, 
64  S.  E.  18,  65  W.  Va.  2.33.        (Annotated) 

41.  A  railroad  company  is  not  liable  for 
an  assault  committed  in  a  public  street,  50 
feet  from  its  pier,  by  a  special  policeman 
employed  and  paid  by  it  to  regulate  the 
traffic  on  the  pier,  but  commissioned  by  the 
police  department,  upon  a  truckman  who, 
in  approaching  the  pier  to  secure  a  load, 
failed  promptly  to  obey  his  signal  to  halt. 
Pennsylvania  R.  Co.  v.  Kelly,  30:  481,  177 
Fed.  189,  101  C.  C.  A.  359.  (Annotated) 
^  driver   of  hired  team   or  Tehicle   or 

driver  furnished  by  garage  keeper 
or    seller    of    automolsile. 

42.  A  driver  furnished  by  the  owner  of 
a  team  which  is  let  to  haul  a  wagon  of  a 
lumber  company,  and  who  receives  for  his 
services  one  half  the  compensation  paid  by 
the  company,  which  has  no  control  over 
him  except  to  direct  him  where  to  go,  is 
not  so  far  the  servant  of  the  company  as 
to  render  it  liable  to  strangers  for  his  neg- 
ligent acts  in  handling  the  team.  Ash  v. 
Century  Lumber  Co.  38:  973,  133  N.  W. 
888,    153   Iowa,   523.  (Annotated) 

43.  The  owner  of  a  team,  and  not  the 
municipalitv,  is  responsible  for  the  negli- 
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gence  of  the  driver  in  handling  a  team  hired 
out,  together  with  its  driver,  to  perform 
work  on  the  public  streets,  where  no  au- 
thority with  respect  to  such  driver  had  been 
committed  to  the  municipality.  Morris  v. 
Tredo,  25:  33,  74   Atl.   387,   83   Vt.   44. 

(Annotated) 

44.  A  livery-stable  keeper,  and  not  one 
who  hires  a  carriage,  horses,  and  driver  from 
him,  is  liable  for  injuries  to  a  third  person 
by  the  negligence  of  the  driver,  where  the 
hirer  exercises  no  control  over  the  latter  oth- 
er than  telling  him  in  a  general  way  where 
to  go.  Frerker  v.  Nicholson,  13:  1122,  92 
Pac.  224,  41  Colo.  12.  (Annotated) 

45.  \Vhere  a  dealer  in  automobiles  and 
owner  of  a  garage  lets  a  car  for  hire  and 
furnishes  a  driver,  and  the  hirer  exercises  * 
no  control  or  supervision  over  the  driver, 
except  to  direct  him  where  to  go  and  what 
route  to  take,  and  to  caution  him  against 
improper  driving,  the  owner  is  responsible 
for  the  negligence  of  the  driver,  and  the 
hirer  may  recover  from  the  owner  in  dam- 
ages for  an  injury  caused  by  the  driver's 
negligence.  Meyers  v.  Tri-State  Automobile 
Co.  44:  113,   140  N.  W.   184,   121   Minn.  68. 

( Annotated ) 

46.  One  who  lets  an  automobile  for  hire 
in  charge  of  a  chauffeur  in  his  employ,  to 
persons  who  control  the  movements  of  the 
machine  only  so  far  as  to  direct  the  chauf- 
feur where  to  go,  is  liable  to  them  for  in- 
jury due  to  the  chauffeur's  negligence,  al- 
though he  had  exercised  due  care  to  employ 
a  careful  and  competent  chauffeur.  Forbes 
V.  Reinman,  51:1164,  166  S.  W.  563,  112 
Ark.  417.  (Annotated) 

47.  A  chauffeur  sent  by  the  owner  of  a 
garage  to  operate  an  automobile  leased  for 
a  pleasure  ride,  and  who  obeys  the  direc- 
tions of  the  lessee  merely  as  to  routes,  is 
the  servant  of  the  owner  of  the  garage,  and 
the  latter  will  be  liable  for  injury  inflicted 
upon  occupants  of  the  car  through  his  neg- 
ligence. Gerretson  v.  Rambler  Garage  Co. 
40:  457,  136  N.  VV.  186,  149  Wis.  528. 

(Annotated) 

48.  The  owner  of  an  automobile  who 
leases  it,  with  a  licensed  chauffeur  in  charge 
of  it,  at  a  certain  sum  per  day,  is  liable  to 
strangers  for  the  negligent  acts  of  the 
chauffeur,  where  the  lessee  has  no  control 
over  him  except  as  to  when  and  where  the 
car  shall  be  driven.  Shepard  v.  Jacobs,  26: 
442,  90  N.  E.  392,  204  Mass.  110. 

49.  An  automobile  manufacturer  who, 
after  selling  a  car,  delegates  one  of  his  em- 
ployees, at  the  purchaser's  request,  to  drive 
the  car  to  the  city  limits,  from  which  place 
the  purchaser,  who  is  an  experienced  auto- 
mobilist,  is  to  drive  it  to  destination,  is  not 
answerable  for  injury  by  the  driver  to  a 
person  on  the  street,  where  the  purchaser 
is  in  the  car  at  the  time  of  the  accident, 
although  he  has  given  no  directions  except 
as  to  the  route  which  he  wishes  to  travel. 
Janik  v.  Ford  Motor  Co.  52:  294,  147  N.  W. 
510,  180  Mich.  557. 

50.  A  chauffeur  sent  by  an  automobile 
dealer  with  an  inexperienced  customer  to 
take   a   car   which   the   customer   had   pur- 
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chased  through  the  crowded  part  of  the 
town,  and  turn  it  over  to  him  when  the 
business  streets  were  passed,  may  be  found 
to  be,  while  en  route,  acting  for  the  dealer, 
so  as  to  render  him  liable  for  injuries  caused 
by  his  negligent  driving,  although,  by  direc- 
tion of  the  purchaser,  they  stopped  at  vari- 
ous places  on  errands  of  the  owner. 
Ualrvmple  v.  Covey  Motor  Car  Co.  48:  424, 
135  Pac.  91,  66  Or.  533.  (Annotated) 

51.  The  keeper  of  a  garage,  who  fur- 
nishes from  time  to  time,  as  desired,  for 
compensation,  a  chauffeur  whom  he  selects 
and  pays,  for  a  car  stored  in  his  garage,  is 
liable  for  an  injury  negligently  inflicted  by 
him  upon  a  person  on  the  highway  while 
he  is  operating  the  car,  although  the  owner 
is  in  the  car  at  the  time,  if  the  latter  as- 
sumes no  direction  or  control  over  the  man- 
ner of  driving,  further  than  to  state  where 
he  desires  to  go.  Ouellette  v.  Superior  Mo- 
tor &  Mach.  Works,  52:  299,  147  N.  W.  1014, 
157  Wis.  531. 

52.  The  owner  of  an  automobile  who 
lends  it  for  a  trip  is  not  liable  for  the 
negligent  act  of  the  chauffeur,  who  was 
sent  to  run  the  car  by  the  keeper  of  the 
garage  where  the  machine  was  kept  and 
cared  for,  for  hire  which  was  to  include 
services  of  chauli'eurs,  in  colliding  with  a 
vehicle  on  the  highway,  while  returning  to 
the  garage  after  termination  of  the  trip, 
since  the  chauffeur  was  not  at  the  time  in 
his  service.  Neff  v.  Brandeis,  39:  933,  135 
N.  W.  232,  91  Neb.  11.  (Annotated) 

—  common  servant  of  joint  owners  of 

automobile. 

63.  One  of  two  joint  owners  of  an  auto- 
mobile, who  contribute  equally  to  the  ex- 
pense of  its  up-keep  and  the  wages  of  the 
chauffeur,  and  have  equal  right  to  the  use 
of  the  car  except  a  preference  given  to  the 
other  owner  as  to  its  use  in  going  to  and 
from  business,  is  liable  for  injury  caused 
to  a  traveler  on  the  highway  by  the  chauf- 
feur's negligent  operation  of  the  car,  in 
obeying  the  orders  of  such  other  owner  to 
take  the  car  to  his  office  to  convey  him 
home,  although  the  former  had  given  no 
orders  in  connection  with  the  journey. 
Goodman  v.  Wilson,  51:  1116,  166  S.  W.  752, 
129  Tenn.  464.  (Annotated) 

—  child    driving    parent's    automobile. 

54.  Where  a  father  bought  an  automo- 
bile for  the  pleasure  and  comfort  of  himself 
and  family,  and  his  minor  son,  who  was  a 
member  of  his  family,  being  authorized  to 
use  it  at  any  time  for  such  purpose,  took  it 
out  for  the  pleasure  of  himself  and  sister, 
with  a  friend,  who  was  a  guest  of  the 
father's  family,  such  son  was  a  servant  or 
agent  of  tlie  father  in  taking  his  sister  and 
the  guest  of  the  family  driving  therein,  and 
the  father  was  liable  for  his  negligence  in 
driving  it.  McNeal  v.  McKain,  41 :  775,  126 
Pac.    742,   33   Okla.   449.  (Annotated) 

55.  A  boy  may  be  found  to  be  the  agent 
of  his  father  in  operating  the  latter's  auto- 
mobile, where  it  was  purchased  mainly  at 
his  solicitation,  with  the  understanding  that 
he  was  to  learn  to  run  it  for  the  benefit  of 
the  family,  if  at  the  time  in  question  he  was 
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operating  the  car  under  the  instructions  of 
the  vendor.  Hiroux  v.  Baum,  19:  332,  118  N. 
W.  533,  137  Wis.  197. 

56.  A  daughter,  in  using  her  father's 
automobile  for  her  own  pleasure,  is  his 
servant  in  doing  so,  if  he  purchased  and 
kept  the  automobile  for  the  use  of  his 
family.  Birch  v.  Abercrombie,  50:  59,  133 
Pac.  1020,  74  Wash.  486.  (Annotated) 

57.  A  son  who  has  tlie  riglit  to  use  an 
automobile  which  his  father  provided  for 
the  comfort  and  pleasure  of  the  family  is 
acting  as  the  servant  of  the  father,  so  as 
to  make  him  liable  for  injuries  caused  by 
his  negligent  act  when  he  takes  the  car 
without  special  permission  for  the  enter- 
tainment of  his  sister  and  her  friends. 
Stowe  V.  Morris,  39:  224,  144  S.  W.  52,  147 
Ky.  386. 

58.  The  operation  by  an  eighteen-year- 
old  boy  of  his  father's  automobile  for  his 
own  pleasure,  without  the  father's  knowl- 
edge, but  by  his  implied  general  permission, 
does  not  make  him  the  father's  agent,  so  as 
to  render  the  latter  liable  for  his  negligent 
operation  of  the  car.  Parker  v.  Wilson,  43: 
87,  60  So.  150,  179  Ala.  361. 

For  purpose  of  fixing  master's  lia- 
bility to  servant. 

Employee  of  carrier  riding  on  train,  see 
Carriers,  53-59. 

Burden  of  showing  knowledge  on  part  of 
employee  of  transfer  of  business,  see 
Evidence,  200. 

Presumption  as  to  continuance  of  relation 
of,  see  Evidence,  320. 

Evidence  as  to,  see  Evidence,  1961. 

Application  of  employee's  liability  insu- 
rance to  employees  of  independent  con- 
tractors, see  Insurance,  923. 

Question  for  jury  as  to  servant's  knowledge 
that  business  had  changed  hands,  see 
Trial,  298. 

59.  As  between  the  parties,  the  relation 
of  master  and  servant  does  not  necessarily 
terminate  by  tlie  sale  and  transfer  by  the 
master  to  a  third  person  of  the  property 
and  business  in  connection  with  which  the 
relation  arose  and  exists.  Benson  v.  Le- 
high Valley  Coal  Co.  50:  170,  144  N.  W. 
774,  124  Minn.  222. 

60.  The  transfer  by  a  master  without 
notice,  express  or  implied,  to  his  employees, 
of  his  business  to  a  stranger,  does  not  re- 
lieve him  from  the  master's  statutory  lia- 
bility for  injury  to  the  employee  through 
defective  ways,  works,  and  machinery,  and 
negligent  superintendence  during  the  term 
of  employment.  Beauregard  v.  Benjamin 
F.  Smith  Co.  45:  200,  100  N.  E.  627,  213 
Mass.  259.  (Annotated) 

61.  A  person  called  to  the  assistance  of 
an  agent  who  is  giving  an  exhibition  and 
demonstration  of  steam  threshing  machin- 
ery is  not  a  volunteer  or  trespasser,  where 
he  enters  in  good  faith  upon  such  work,  but 
the  relation  of  master  and  servant  exists 
for  the  time  being  between  the  parties. 
Maxson  v.  J.  I.  Case  Threshing  Mach.  Co. 
16:  963,  116  N.  W.  281,  81  Neb.  546. 

62.  One  who,  at  the  request  of  a  con- 
ductor   in    charge    of    a    freight    train,    an 
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emergency  existing  reasonably  requiring 
such  assistance,  t;  uporarily  assists  in  the 
work  of  the  carrier  in  the  unloading  of  a 
safe  from  one  of  its  cars,  the  regular  crew 
not  being  reasonably  able  to  unload  same,  is, 
for  the  time  being,  the  servant  of  the  de- 
fendant and  entitled  to  the  same  protection 
as  any  other  servant.  St.  Louis  &  S.  F. 
R.  Co.  V.  Bagwell,  40:  1180,  124  Pac.  320,  33 
Okla.    189.  -  (Annotated) 

63.  An  assistant  employed  by  a  servant 
who  is  paid  according  to  the  work  done,  in- 
stead of  the  time  of  service,  is  a  voluntary 
servant  of  the  person  in  whose  business  his 
immediate  employer  is  engaged.  Knicely  v. 
vVest  Virginia  M.  R.  Co.  17:370,  61  S.  E.  811, 
64   W.   Va.   278. 

64.  That  an  assistant  in  a  factory  was 
employed  by  an  operative  does  not  ab- 
solve the  master  from  liability  for  injury 
due  to  the  working  place  being  unsafe,  if 
the  employment  was  with  the  consent  and 
approval  of  the  manager  in  charge  of  the 
establishment.  Paducah  Box  &  Basket  Co. 
v.  Parker,  43:  179,  136  S.  W.  1012,  143  Ky. 
607.  (Annotated) 

65.  A  station  agent  employed  by  two 
railroad  companies  at  a  junction  point,  who 
employs  on  their  behalf  a  towerman  to 
operate  the  interlocking  device  and  signal 
system  at  the  point  where  the  roads  cross, 
is  not  the  master  of  the  towerman,  so  as  to 
prevent  the  latter  being  a  fellow  servant  of 
the  engineer  of  one  of  the  roads.  Stever  v. 
Ann  Arbor  R.  Co.  52:  11 39,  125  N.  W.  47, 
160  Mich.  207. 

66.  That  an  apprentice  nurse  is  working 
for  the  opportunity  of  learning  the  trade, 
and  receives  only  small  wages  in  addition, 
does  not  deprive  her  of  the  rights  of  an  em- 
ployee. Hewett  V.  Woman's  Hospital  Aid 
Asso.  7:  496,  64  Atl.  190,  73  N.  H.  556. 

67.  One  who  is  employed  in  a  coal  mine 
by  a  person  having  a  contract  with  the  min- 
ing company  to  get  out  coal  at  so  much  a 
car,  and  whose  name  is  carried  on  the  pay 
roll  of,  and  whose  wages  are  paid  by,  the 
mining  company,  and  charged  to  the  con- 
tractor, the  mining  company  reserving  the 
right  to  see  that  work  is  done  according  to 
the  rules  of  the  company,  and,  though  not 
stipulating  for  the  right  to  discharge  the 
contractor's  men,  in  fact  exercising  the 
right  either  directly  or  by  requiring  him  to 
do  so,  is  an  employee  of  the  mining  com- 
pany and  embraced  within  the  terms  of  its 
liability  insurance.  Employers'  Indemnity 
Co.  V.  kelly  Coal  Co.  49:  850,  160  S.  W.  914, 
156  Ky.  74. 

68.  The  relation  of  master  and  servant, 
in  so  far  as  involves  the  obligation  of  the 
master  to  protect  his  servant  while  right- 
fully upon  his  premises,  is  not  suspended 
during  the  noon  hour,  when  the  master 
expects,  and  expressly  or  by  fair  impli- 
cation invites,  the  servant  to  remain  up- 
on the  premises,  in  the  immediate  vicinity 
of  the  work.  Thomas  v.  Wisconsin  C.  R. 
Co.  23:  954,  122  N.  W.  456,  108  Minn.  485. 

(Annotated) 

69.  No  liability  under  the  employers'  lia- 
bility act  arises  for  the  death  of  a  street 
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car  motorman  who,  having  applied  to  be 
relieved  from  duty  for  the  day  and  been 
told  that  he  must  be  on  duty  during  the 
afternoon,  or  find  a  substitute,  is  killed 
while  in  a  telephone  booth  on  the  carrier's 
premises,  whither  he  has  gone  for  a  purpose 
not  disclosed.  Gooch  v.  Citizens'  Electric 
Street  R.  Co.  23:  960,  88  N.  E.  591,  202 
Mass.  254.  (Annotated) 

70.  A  boy  under  fifteen  years  of  age  who 
is  employed  to  sort  laths  in  a  sawmill  does 
not  depart  from  the  scope  of  his  employ- 
ment, so  as  to  bar  a  recovery  for  injuries 
caused  by  the  negligence  of  the  master,  by 
sitting  down  to  rest  for  a  short  time  on  a 
lath  machine,  that  being  the  only  available 
place  where  he  could  conveniently  sit  down, 
and,  at  the  same  time,  watch  his  work. 
Jacobson  v.  Merrill  &  Ring  Mill  Co.  22:  309, 
119  N.  W.  510,  107  Minn.  74. 

(Annotated) 

71.  A  carpenter's  helper  engaged  in 
carrying  planks  to  a  point  where  they  are 
needed  does  not  depart  from  the  line  of  his 
duty  so  as  to  relieve  the  master  from  lia- 
bility for  injury  to  him,  by  stepping  a  few 
feet  out  of  the  path  which  his  duty  requires 
him  to  travel,  and  standing  for  two  or  three 
minutes  to  watch  laborers  employed  in 
other  lines  of  duty  perform  their  labor. 
Charron  v.  Northwestern  Fuel  Co.  49:  162, 
134  N.  W.  1048,  149  Wis.  240.      (Annotated) 

72.  A  helper  on  a  coal-delivery  wagon, 
whose  duties,  in  part,  require  him  to  assist 
the  drivers  in  caring  for  the  horses,  and  who 
is  permitted  to  eat  his  luncheon  in  the 
stables,  where  he  leaves  his  dinner  pail,  is, 
while  going  to  the  stable  immediately  after 
working  hours  to  get  the  pail,  still  in  the 
master's  employ,  so  that  he  cannot  hold  the 
master  liable  for  an  injury  inflicted  upon 
him  by  a  driver.  Taylor  v.  George  W. 
Bush  &  Sons  Co.  12:  853,  66  Atl.  884,  6 
Penn.  (Del.)  306.  (Annotated) 

c.  Compensation;  wages. 

(See   also   same   heading   in  Digest   L.R.A. 

1-10.) 

Who  may  question  validity  of  statute  as 
to  time  of  payment  of  employees,  see 
Action  or  Suit,  54;   Statutes,  31. 

Assignment  of  nontransferable  time  certi- 
ficate, see  Assignment,  11. 

Assignment  of  future  wages,  see  Assign- 
ment, 6,  7,  31;  Banruptcy,  166;  Con- 
stitutional Law,  180,  181,  458,  519; 
Pleading,  489. 

Statute  forbidding  assignment  of  claim 
against  wage  earner,  see  Case,  5;  Con- 
stitutional Law,  537. 

Issuing  pay  check  to  impostor,  see  Checks, 
54;  Pleading,  283. 

Regulating  time  of  payment  of  wages  aa 
interference  with  commerce,  see  Com- 
merce, 55,  56. 

Validity  of  strike  to  enforce  demand  for 
increased  wages,  see  Conspiracy,  57. 

Garnishment  of  wages,  see  Constitutional 
Law,  182-184;  Garnishment,  25,  26; 
Injunction,  292,  293. 
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Equal  protection  and  privileges  aa  to,  see  | 
Constitutional  Law,   312-315. 

Due  process  of  law  as  to,  see  Constitu- 
tional Law,  486-491,  519. 

Implied  contract  to  pay  for  services,  see 
Contracts,  23-26,  30,  31-38. 

Offer  of  extra  compensation  to  employee 
rendering  continuous  service  for  two 
years  as  within  statute  of  frauds,  see 
CONTBACTS,    238. 

Validity  of  contract  as  to  time  of  payment 
of  wages,  see  Contracts,  417,  418. 

Agreement  by  third  party  to  pay  wages  of 
employee,  see  Contracts,  565. 

Recovery  on  quantum  meruit  by  employee 
for  services,  see  Contracts,  643. 

Stipulation  for  minimum  wage  in  contract 
for   public  work,   see   Contracts,    790. 

Review  by  courts  of  ordinance  fixing  wage 
for  public  work,  see  Courts,  162. 

Compelling  courts  of  other  state  to  observe 
laws  exempting  wages,  see  Courts, 
290. 

Wages  of  employees  rendered  idle  by  breach 
of  contract  to  furnish  goods  as  element 
of  damages,  see  Damages,  197. 

Sufficiency  of  evidence  to  show  abandonment 
of  claim  by  employee  for  compensation 
for  extra  services,  see  Evidence,  2306. 

Exemption  of  wages,  see  Exemptions,  11, 
12. 

Counterclaim  in  action  by  servant  for  wages 
which  are  exempt,  see  Exemptions,  37- 
42. 

Effect  of  recovery  of  judgment  for  wages 
pending  garnishment  proceedings  in 
otlier  state,  see  Garnishment,  48. 

Right  to  jury  trial  in  action  to  recover 
salary,  see  Jury,  13. 

Lien  of  laborer,  see  Liens,  10. 

Duty  of  employer  to  supply  employees  paid 
by  piece  with  work  during  term  of  em- 
ployment, see  Master  and  Servant,  73. 

Validity  of  combination  to  regulate  or  in- 
crease, see  Monopoly  and  Combina- 
tions, 60,  65-68. 

Validity  of  ordinance  prescribing  minimum 
wage  for  public  work,  see  Municipal 
Corporations,  205. 

Who  may  maintain  action  for  breach  of 
contract  between  union  and  employer 
as  to  wages,  see  Parties,  55. 

Liability  of  retiring  member  of  partner- 
ship for  wages  subsequently  earned, 
see  Partnership,  80. 

Compulsory  reference  of  cause  of  action  for 
salary,  see  Reference,  15. 

Set-off  for  child's  wrongful  act  in  action  by 
parent  for  wages,  see  Set-Off  and 
Counterclaim,  5. 

Liability  of  ship  owner  for  wages,  see 
Shipping,  5. 

Partial  invalidity  of  statute  as  to  semi- 
monthly payment  of  wages,  see  Stat- 
utes, 78. 

73.  There  is  an  implied  obligation  on 
the  part  of  an  employer  toward  an  em- 
ployee who  is  employed  upon  the  terms  that 
he  shall  not  quit  or  be  discharged  witliout 
giving  or  receiving  a  month's  notice,  and 
who  is  paid  by  piece  work,  to  provide  him. 
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so  long  as  the  employment  lasts,  with  • 
reasonable  amount  of  work,  the  measure  of 
what  is  reasonable  being  the  average 
amount  of  his  past  earnings.  Devonald  v. 
Rosser,  2  B.  R.  C.  780,  [1906]  2  K.  B.  728. 
Also  Reported  in  75  L.  J.  K.  B.  N.  S.  688, 
95  L.  T.  N.  S.  232,  22  Times  L.  R.  082. 

( Annotated. ) 

74.  The  wilful  default  of  the  manager  of 
a  farm  to  submit  accurate  accounts  to  his 
employer  as  required  by  his  contract  de- 
prives him  of  his  right  to  recover  his  stip- 
ulated wages,  although  it  results  in  no  in- 
jury to  the  employer.  Sipley  v.  Stickney, 
5:  469,  76  N.  E.  226,  190  Mass.  43. 

(Annotated) 

75.  The  pay  of  an  employee  cannot  be 
withheld  for  his  refusal  to  obey  a  rule  of 
the  employer  requiring  him  to  register  his 
time  on  a  time  clock,  if  he  has  not  assented 
to  such  rule.  Matthews  v.  Industrial  Lum- 
ber Co.  45:  644,  75  S,  E.  170,  91   S.  C.  568. 

(Annotated) 

76.  A  request  for  payment,  intimidation 
preventing  a  request,  or  conduct  indicating 
that  it  will  be  unavailing,  is  necessary  to 
render  a  corporation  liable  for  punishment 
for  violation  of  a  penal  statute  requiring 
it  to  pay  its  employees  semimonthly,  and 
the  mere  making  of  a  contract  postponing 
such  payment  beyond  such  intervals  is  not 
sufficient.  Arkansas  Stave  Co.  v.  State, 
37:  255,   125   S.   W.   1001,  94  Ark.   27. 

( Annotated ) 

77.  A  servant  employed  by  the  month 
can  recover  no  compensation  for  the  time 
during  which  he  was  prevented  from  per- 
forming services  by  sickness.  MacFarlane  v. 
Allan-Pfeiffer  Chemical  Co.  28:  314,  109  Pac. 
604,   59   Wash.    154.  (Annotated) 

78.  No  constitutional  rights  of  the  tax- 
payer are  infringed  by  requiring  a  payment 
of  a  minimum  wage  for  work  done  on  pub- 
lic improvements  the  cost  of  which  is  to 
be  paid  by  special  assessment,  in  excess  of 
the  prevailing  wage  for  similar  labor  at 
the  time  and  place  when  and  where  the  im- 
provement is  made,  although  it  results  in 
an  increase  in  the  cost  of  the  improvement 
and  the  rate  of  assessment.  Malette  v. 
Spokane,  51:686,  137  Pac.  496,  77  Wash. 
205.  (Annotated) 

79.  Under  a  contract  for  services  at  a 
sum  certain  per  week,  with  an  additional 
sum  per  week  if  the  services  be  continued 
for  one  year,  the  stipulated  additional  sum 
cannot  be  recovered  for  the  time  actually 
worked,  where  the  servant  has  within  the 
year,  by  unjustifiable  conduct,  caused  his 
discharge.  McGregor  v.  Harm,  30:  649,  125 
N.  W.  885,  19  N.  D.  599. 

80.  Compensation  for  work  within  the 
scope  of  a  regular  emploj^ment,  in  addition 
to  the  usual  but  not  fixed  hours  for  a  day's 
work,  cannot  be  recovered  in  the  absence  of 
a  contract  therefor,  unless  the  contract  was 
entered  into  in  reference  to  a  controlling 
custom.  McGregor  v.  Harm.  30:  649,  125  N. 
W.  885,  19  N.  D.  599.  (Annotated) 

81.  That  an  employee  is  working  under 
a  written  contract  which  does  not  mention 
a   right  to  extra   compensation   for   contin- 
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uous  service  does  not  prevent  his  claiming 
it,  if  it  was  offered  by  the  employer  and  he 
rendered  the  service  to  secure  it.  Zwolanek 
V.  Baker  Mfg.  Co.  44:  1214,  137  N.  W.  769, 
150  Wis.  517. 

82.  A  corporation  cannot  deny  an  em- 
ployee the  benefit  of  a  provision  for  extra 
compensation  in  return  for  continuous  serv- 
ice for  a  specified  time,  because  it  was  con- 
tained in  a  by-law,  if  the  provision  was 
communicated  to  the  employee  and  acted 
on  by  him.  Zwolanek  v.  Baker  Mfg.  Co. 
44:  1214,  137  N.  W.  769,  150  Wis.  517. 
Medium   of  payment. 

Interference  with  freedom  of  contract  by, 
statute  as  to,  see  Constitutional 
Law%  491. 

Vtriiere  servant  leaves  before  contract 
performed. 

See  also  supra,  79. 

83.  A  servant  lawfully  discharged  for 
disobeying  the  reasonable  orders  of  the  mas- 
ter is  not  entitled  to  recover  for  his  serv- 
ices, where  the  contract  of  service  is  an  en- 
tire one,  and  not  severable.  Von  Heyne  v. 
Tompkins,  5:  524,  93  N.  W.  901,  89  Minn. 
77.  (Annotated) 

84.  That  the  term  of  future  service  at 
specified  salary,  the  promise  of  which  be- 
comes the  consideration  for  the  perform- 
ance of  temporary  services  at  much  less 
than  their  real  value,  is  indefinite,  does  not 
alter  the  rule  that  refusal  by  the  employer 
to  comply  with  his  contract  will  entitle  the 
employee  to  treat  the  entire  contract  as  re- 
scinded and  recover  the  value  of  the  services 
actuallv  performed.  Davidson  v.  Laughlin, 
5:  579, '71  Pac.  345,  138  Cal.  320. 

(Annotated) 
Sick  benefits  to  disabled  employee. 

85.  A  railway  night  switchman  becom- 
ing color  blind  during  his  employment  is 
thereby  disabled  by  sickness  within  the 
meaning  of  his  employer's  contract  that  it 
will  pay  him  sick  benefits  for  a  limited 
period  while  he  is  disabled  by  sickness  or 
accidental  injury,  provided  the  fact  be  es- 
tablished by  proof  of  acute  or  constitutional 
disease.  Kane  v.  Chicago,  B.  &  Q.  R.  Co. 
36:  1 145,   132  N.  W.  920,  90  Neb.   112. 

d.  Hours  of  labor. 

(See   also   same   heading   in   Digest  L.R.A. 

1-10.) 

Liability  for  injury  to  servant  violating 
law  limiting  hours  of  labor,  see  infra, 
139. 

Statutory  limits  of  hours  of  labor  as  de- 
fense to  carrier  for  delay  in  transporta- 
tion of  passenger,  see  Carriers,  395. 

Regulation  of,  as  interference  with  com- 
merce, see  Commerce,  27,  47-54. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  301-311. 

Due  process  of  law  as  to,  see  Constitution- 
al Law,  477-485. 

Police  power  as  to,  see  CONSTITUTION AL 
Law,  720. 

Digest  1-52  I..R.A.(N.S.) 


Impairment  of  obligation  of  contracts  by 
statute  as  to,  see  Constitutional  Law, 
781. 

Regulating  hours  of  labor  on  public  work, 
see  C0N.STITUTIONAL  Law,  18,  301-303, 
477,  478;  Contracts,  786-789. 

Judicial  notice  to  support  statute  regu- 
lating, see  Evidence,  37. 

Presumption  of  violation  of  statute  regu- 
lating, see  Evidence,  691. 

Validity  of  combination  for  purpose  of 
shortening,  see  Monopoly  and  Combi- 
nations, 65. 

Validity  of  agreement  between  employer 
and  labor  organization  as  to,  see  Mo- 
nopoly and  Combinations,  66. 

Authority  of  municipality  to  violate  stat- 
ute as  to,  see  Municipal  Corpo- 
rations, 499. 

Title  of  amendment  of  statute  regulating, 
see  Statutes,  137. 

Time  of  taking  effect  of  statute  as  to, 
see  Statutes,  15. 

Partial  invalidity  of  statute  regulating,  see 
Statutes,  77. 

Special  legislation  as  to,  see  Statutes,  162, 
103. 

Construction  of  statute  limiting,  see  Stat- 
utes, 235. 

86.  A  statute  limiting  the  hours  of  labor 
in  mines  is  not  void  for  unreasonableness 
because  it  requires  the  hours  to  be  consecu- 
tive. Ex  parte  Martin,  26:  242,  106  Pac. 
235.  157  Cal.  51.  (Annotated) 

87.  A  statute  limiting  the  hours  of  labor 
in  manufacturing  and  repairing  establish- 
ments to  ten  per  day  except  in  cases  of 
emergency  or  public  necessity  is  not  void 
for  unreasonableness.  State  v.  J.  J.  New- 
man Lumber  Co.  45:  851,  59  So.  923,  102 
Miss.  802, 

88.  A  statute  prohibiting  persons  en- 
gaged in  manufacturing  and  repairing 
from  working  their  employees  more  than 
ten  hours  per  day  is  limited  to  con- 
cerns having  an  organized  force  of  la- 
borers working  with  machinery  to  pro- 
duce from  raw  materials  the  finished 
product.  State  v.  J.  J.  Newman  Lumber 
Co.  45:  851,  59  So.  923,  102  Miss.  802. 

89.  Whether  or  not  a  particular  person 
or  corporation  engaged  in  manufacturing 
is  within  the  purview  of  a  statute  pro- 
hibiting n>anfacturers  from  working  em- 
ployees more  than  ten  hours  a  day,  or 
whether  a  particular  laborer  is  required  to 
work  in  manufacturing  within  the  meaning 
of  the  statute,  must  be  determined  by  the 
facts  of  the  cases  as  they  arise.  State  v. 
J.  J.  Newman  Lumber  Co.  45:  851,  59  So. 
923,  102  Miss.  802. 

90.  The  act  of  Congress  prohibiting^ 
railroad  companies  froip  keeping  employ- 
ees on  duty  more  than  sixteen  consecutive 
hours  does  not  apply  in  cases  of  casualty, 
unavoidable  accident,  or  act  of  God,  which 
prevents  the  train's  reaching  its  destina- 
tion within  the  scheduled  time,  nor  where 
the  delay  was  the  result  of  a  cause  not 
known  to  the  carrier  when  the  employees 
left  a  terminal,  and  which  could  not  have 
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been  foreoeen.  Black  v.  Charleston  &  W. 
C,  R.  Co.  31:  1 184,  69  S.  E.  230,  87  S.  C. 
241. 

91.  The  Federal  statute  limiting,  under 
penalty,  the  hours  during  which  a  "com- 
mon carrier"  may  keep  an  employee  on 
duty,  applies  to  a  receiver  appointed  by  a 
Federal  court  for  an  interstate  railroad. 
United  States  v.  Ramsey,  42:  1031,  1!)7  Fed. 
144,  11(5  C.  C.  A.  5G8.  (Annotated) 
Of   vtromen. 

Constitutionality  of  statute  as  to,  see  Con- 
stitutional  Law,    309-311,    481,    482. 

Judicial  notice  of  reasons  for  limiting  hours 
of  women's  labor,  see  Evidence,  2!),  30. 

92.  Statutory  prohibition  of  the  em- 
ployment of  women  more  than  a  specified 
number  of  hours  per  day  in  any  public 
institution  applies  to  a  municipal  hospital. 
People  V.  Chicago,  43:  954,  100  N.  E.  194, 
256   111.   558. 

93.  That  individual  instances  exist  where 
women  are  not  injured  or  overworked  by 
being  kept  on  duty  in  a  hotel  for  more  than 
ten  hours  does  not  render  invalid  a  law 
limiting  the  employment  of  women  in  such 
places  generally  to  that  period  of  time  per 
day.  People  v.  Elerding,  40:  893,  98  N.  E. 
982,  254  111.  579. 

Of  children. 

Application  of  statute  as  to  employment 
of  children  to  work  done  within  state 
under  contract  executed  in  another,  see 
Conflict  of  Laws,  7. 

Constitutionality  of  statute  as  to,  see  Con- 
stitutional Law,  484,  485. 

Validity  as  to  parent,  of  statute  limiting 
hours  of  labor  of  child,  see  Infants,  9. 

94.  The  existence  of  a  statute  prohibit- 
ing the  employment  of  children  in  a  cer- 
tain class  of  theatrical  exhibitions  does  not 
prevent  the  application,  to  the  employment 
of  children  in  theatrical  performances  gen- 
erally, of  a  statute  forbidding  children  to 
be  employed  at  work  after  7  o'clock  in  the 
evening.  Commonwealth  v.  Griffith,  25:  957, 
90  N.  E.  394,  204  Mass.  18. 

95.  A  statutory  provision  that  no  child 
shall  be  employed  at  work  after  7  o'clock 
in  the  evening  applies  to  theatrical  per- 
formances in  which  the  child  has  a  speak- 
ing part.  Commonwealth  v.  Griffith,  25: 
957,  90  N.  E.  394,  204  Mass.  18. 

96.  A  theater  manager  who  engages  the 
services  of  children  for  a  regular  theatrical 
performance,  the  engagement  to  extend 
over  several  days,  for  which  he  allows  com- 
pensation to  the  parent,  or  gives  the  child 
opportunity  for  valuable  training  in  the 
profession,  employs  him  at  work  within  the 
meaning  of  a  statute  forbidding  the  em- 
ployment of  children  in  that  manner  after 
7  o'clock  in  the  evening.  Commonwealth 
V.  Griffith,  25:  957,  m  N.  E.  394,  204  Mass. 
18. 

c.   Termination  of  relation;  discharge; 
enticing. 

(See   also   same   heading   in   Digest   L.R.A. 

1-10.) 
Right  to  stipulated  wages  after  discharge, 

see  supra,  79,  83,  84. 
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,  Master's  liability  for  circulation  by  his  clerk 
'  of    letter    blacklisting    discharged    em- 

ployee, see  infra,   899. 

Use  of  force  to  remove  servant  from  promi- 
ses after  termination  of  employment, 
see  Assault  and  Battery,  30;  Evi- 
dence,  1542,   1612, 

Liability  for  preventing  re-employment,  see 
Blacklisting. 

Necessity  of  notice  to  terminate  contract, 
see  Contracts,  717;  Custom,  6. 

Effect  of  wrongful  discharge  of  employee 
to  absolve  him  from  contract  not  to 
re-engage  in  similar  business,  see  Con- 
tracts, 722. 

Presumption  of  injury  from  blacklisting 
of  discharged  employee,  see  Evidpjnce, 
321. 

Presumption  and  burden  of  proof  as  to 
period  of  employment,  see  Evidence, 
530,  531. 

Evidence  to  show  resignation  of  employee, 
see  Evidence,  813. 

Trespass  by  discharged  servant,  see  In- 
junction, 42,   194;    Trespass,  5. 

Injunction  to  compel  performance  of  con- 
tract for  personal  services,  see  Injunc- 
tion, 05-09. 

Right  of  one  suing  for  damages  for  wrong- 
ful discharge  to  jury  trial,  see  Jury, 
13. 

Effect  of  discharge  of  servant  occupying 
master's  house  free  of  rent  to  create 
tenancy  at  will  or  by  sufferance,  see 
Landlord  and  Tenant,  47. 

Loss  of  position  through  third  person's 
publication  of  false  words,  see  Libel 
AND  Slander,  8. 

Libel  of  servant,  see  Libel  and  Slander, 
118,  119. 

Liability  for  blacklisting,  of  persons  sub- 
sequently becoming  members  of  busi- 
ness, see  Partnership,  32. 

Construction  of  declaration  in  suit  by  ser- 
vant wrongfully  discharged,  see  Plead- 
ing, 12. 

Amendment  of  declaration  in  action  for 
wages,  see  Pleading,  103. 

Revocation  of  agency,  see  Principal  and 
Agent,  9-18. 

Compulsory  reference  of  cause  of  action  for 
wrongful  discharge,  see  Reference,  15. 

Question  for  jury  as  to,  see  Trial,  314 

Title  of  act  for  "protection  of  discharged 
employee,"  see  Statutes,  95. 

97.  Foreclosure  of  a  railroad  mortgage 
will  terminate  the  contracts  of  the  corpora- 
tion for  employment  of  servants,  unless 
they  are  shown  to  antedate  the  mortgage 
or  are  preserved  in  the  decree.  Cox  v.  Bal- 
timore &  0.  S.  W.  R.  Co.  50:  453,  103  N.  E. 
337,  180  Ind.  495. 

98.  The  death  of  the  employer  within 
the  year  will  not  terminate  a  contract  for 
the  services,  for  a  year,  of  one  to  do  the 
annual  assessment  work  on  mining  claims 
and  take  care  of  the  camp  and  other  prop- 
erty of  the  employer,  the  services  not  to 
be  rendered  under  the  direction  of  the  em- 
ployer. Dumont  v.  Heighton,  39:  1187,  123 
Pac.  306,  14  Ariz.  25.  (Annotated) 
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99.  A  statute  requiring  the  personal 
representative  to  take  into  possession  all 
the  property  of  the  decedent  does  not  ter- 
minate a  contract  for  the  care,  for  a  year, 
of  the  decedent's  mining  camp  and  other 
property,  and  the  doing  of  the  assessment 
worlv  on  the  mining  claims.  Dumont  v. 
Heighten,  39:  1187,  123  Pac.  306,  14  Ariz. 
25. 

100.  An  employee,  on  leaving  his  service, 
is  guilty  of  no  legal  wrong  in  profiting  by 
the  experience  and  knowledge  gained  in  the 
service.  H.  W.  Cossard  Co.  v.  Crosby,  6: 
II 15,  109  N.  W.  483,  132  Iowa,  155. 

101.  Acts  done  by  an  employee  under  his 
contract  after  he  received  his  (lismissal  from 
liis  employment  cannot  affect  the  discharge. 
White  V.  Lumiere  North  American  Co.  6:  807, 
64  Atl.  1121,  79  Vt.  206. 

102.  The  lease  by  an  employer  of  its  busi- 
ness ]  lant  for  a  term  exceeding  the  dura- 
tion of  the  employment  contract,  and  the 
attempt  to  transfer  such  contract  to  its  les- 
see, operate  as  a  dismissal  of  the  employee 
without  cause  and  entitle  him  to  sue  for 
breach  of  contract.  White  v.  Lumiere  North 
American  Co.  6:  807,  64  Atl.  1121,  79  Vt. 
206.  (Annotated) 

103.  It  is  unnecessary  for  a  master  to  as- 
sign a  reason  for  discharging  his  servant, 
where  such  discharge  is  legal;  and,  should 
he  assign  one,  he  is  not  bound  by  it;  nor 
is  he  estopped  to  rely  upon  some  other  or 
different  reason  or  cause,  whether  known  to 
him  at  the  time  of  the  discharge,  or  not. 
Von  Heyne  v.  Tompkins,  5:  524,  93  N.  W. 
noi,  89  Minn.  77. 

Right  to  discharge  generally. 

Eight  to  terminate  relation  of  attorney  and 
client,  see  Attorneys,  36. 

Right  to  discharge  architect  under  build- 
ing contract,  see  Contracts,  390. 

See  also  infra,   1030. 

104.  Unless  the  understanding  between 
an  employer  and  employee  is  mutual  that 
the  services  are  to  extend  for  a  certain 
fixed  and  definite  period,  it  is  an  indefinite 
hiring,  and  is  determinable  at  the  will  of 
either  party.  Reasnor  v.  Watts,  Ritter,  & 
Co.  51:  629,  80  S.  E.  839,  73  W.  Va.  342. 

105.  An  employer  may  terminate  at  will 
a  contract  of  service,  indefinite  as  to  dura- 
tion, without  liability  for  time  lost  by  the 
employee  after  such  termination.  Hudson 
V.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  45:  184, 
154  R.  W.  47.  152  Ky.  711. 

106.  No  definite  time  of  service  is  fixed  by 
entering  the  service  of  an  employer,  in  con- 
templation of  an  agreement  between  a 
labor  union  and  such  employer,  fixing 
wages  and  conditions  of  service,  which  pro- 
vides that  the  rules  and  regulations  so 
established  shall  be  in  effect  for  two  years, 
where  no  express  term  of  service  is  fixed 
by  the  agreement.  Hudson  v.  Cincinnati, 
N.  0.  &  T.  P.  R.  Co.  45:  184,  154  S.  W.  47, 
152  Ky.  711.  (Annotated) 

107.  The  motives  which  actuated  a  mas- 
ter in  discharging  a  servant  are  wholly  im- 
material where  legal  grounds  for  the  dis- 
charge existed;  and  it  is  also  immaterial 
whether  or  not  all  of  the  grounds  were 
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known  to  the  master  at  the  time  of  the 
discharge.  Von  Heyne  v.  Tompkins,  5:  524, 
93  X.  W.  901,  89  Minn.  77. 

108.  One  undertaking  to  perform  serv- 
ices to  the  satisfaction  of  another  is  subject 
to  discharge  when  the  latter  is  dissatisfied, 
and  the  question  of  the  reasonableness  of 
the  dissatisfaction  cannot  be  reviewed  by 
the  courts.  Schmand  v.  Jandorf,  44:  680, 
140  N.  W.  996,  175  Mich.  88.     (Annotated) 

109.  Under  a  contract  of  employment, 
where  the  services  to  be  rendered  are  per- 
sonal, involving  considerations  of  fitness,  in- 
tegrity, and  confidence,  which  provides  that, 
if  the  employee  neglects  or  refuses  to  per- 
form the  services  in  a  manner  satisfactory 
to  the  employer,  the  latter,  at  his  option, 
may  declare  the  agreement  null  and  void, 
all  that  is  required  on  the  part  of  the  em- 
ployer, in  exercising  the  option,  is  that  he 
shall  act  in  good  faith,  and  not  arbitrarily. 
Beissel  v.  Vermillion  Farmers'  Elev.  Co.  12: 
403,  113  N.  W.  575,  102  Minn.  229. 

( Annotated ) 

110.  An  employee  who  enters  into  a  con- 
tract with  his  employer  to  work  a  certain 
length  of  time  if  he  proves  competent  and 
satisfactory,  agreeing  to  perform  all  the 
duties  of  a  first-class  gardener  and  man- 
ager to  "the  satisfaction"  of  the  employer, 
is  subject  to  discharge  if  the  employer  is 
actually  dissatisfied,  regardless  of  whether 
there  are  reasonable  and  suliicient  grounds 
for  such  dissatisfaction.  Mackenzie  v. 
Minis,  23:  1003,  63  S.  E.  900,  132  Ga.  323. 

(Annotated) 

111.  A  servant  who  has  been  promised  a 
share  of  the  profits  of  the  business  in  case 
he  rendered  two  years'  continuous  service 
cannot  be  deprived  of  his  right  thereto  by 
a  discharge  without  cause  one  day  before 
expiration  of  the  required  period.  Zwolanek 
V.  Baker  Mfg.  Co.  44:  1214,  137  N.  W.  769, 
1.50  Wis.  517.  (Annotated) 

112.  It  is  not  illegal  for  an  employer  to 
make  continuation  in  his  employment  de- 
pend upon  the  employee's  acquiescence  in 
provisions  established  by  him  for  securing 
hospital  service  for  injured  employees 
through  forced  contributions  from  their 
wages.  Union  Labor  Hospital  Asso.  v. 
Vance  Redwood  Lumber  Co.  33:  1034,  112 
Pac.  886,  158  Cal.  551. 

Grounds  for  discharge. 

Membership  in  labor  union,  validity  of  stat- 
ute as  to,  see  Constitutional  Law,  476. 

Ground  for  discharge  of  agent,  see  Peinci- 
PAL  AND  Agent,  9-18. 

Question  for  jury  as  to,  see  Tbial,  324,^ 
631,  632. 

See  also  supra,  108-110. 

113.  The  principal  duty  of  a  servant  is 
that  of  obedience  to  all  reasonable  orders 
of  the  master  not  inconsistent  with  the  con- 
tract of  employment;  and  disobedience  of 
such  orders  justifies  a  rescission  of  the  con- 
tract by  the  master,  and  the  peremptory 
discharge  of  the  servant.  Von  Heyne  t. 
Tompkins,  5:  524,  93  N.  W.  901,  89  Minn. 
77. 
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114.  That  a  reasonable  order  given  by  an 
employer  to  his  employee  is  distasteful  to 
the  latter,  and  given  in  bad  faith,  for  the 
purpose  of  getting  rid  of  him,  does  not  jus- 
tify refusal  to  comply  with  it.  Develop- 
ment Co.  V.  King,  24:812,  161  Fed.  91, 
88   C.    C.    A.    255.  (Annotated) 

115.  Contract  authority  to  discharge  an 
employee  for  bad  conduct  includes  the  right 
to  discharge  him  for  refusal  to  obey  a  rule 
requiring  street  clothes  to  be  kept  in  the 
dressing  rooms.  Thomas  v.  Houston,  Stan- 
wood,  &  Gamble  Co.  37:  95o,  142  S.  W.  214, 
146  Ky.   156. 

116.  One  employing  another  to  perform 
such  duties  as  he  may  be  directed  to  per- 
form cannot  require  him  to  make  investi- 
gations involving  the  expenditure  of  money, 
without  making  reasonable  provision  there- 
for in  view  of  the  conditions  xmder  which 
the  investigations  are  to  be  made.  Devel- 
opment Co.  v.  King,  24:  812,  161  Fed.  91, 
88  C.  C.  A.  255. 

117.  The  refusal  of  one  employed  as  a 
bartender  under  a  contract  providing  no 
fixed  hours  of  work,  or  how  many  hours 
shall  be  considered  as  a  day's  work,  who 
had  worked  eight  hours  on  a  particular 
'day,  to  work  an  additional  hour,  aft'ords 
cause  for  discharge,  where  he  had  occasion- 
ally worked  twelve  hours,  and  on  several 
occasions  had  worked  more  than  the  gener- 
ally allotted  hours,  at  the  request  of  the 
employer.  McGregor  v.  Harm,  30:  649,  125 
N.  W.  885,  19  N.  D.  599. 

118.  That  an  agent,  while  acting  as  head 
•gardener  and  manager  of  his  employer's 
•estate,  sold  certain  articles  to  himself,  and 
^borrowed  tools  for  use  on  work  of  his  own, 
affords  reasonable  grounds  for  dissatisfac- 
tion justifying  discharge,  where  the  con- 
tract of  employment  provides  that  the 
agent's  duties  as  gardener  and  manager 
shall  be  performed  to  the  satisfaction  of  the 
employer.  Mackenzie  v.  Minis,  23:  1003, 
63  S.  E.  900,  132  Ga.  323. 

119.  One  who  has  employed  another  as 
an  assistant  in  an  automobile  agency  is 
justified  in  discharging  him,  if,  before  the 
expiration  of  the  employment,  he  organizes 
a  rival  business  and  attempts  to  secure 
the  agency  for  the  cars  which  his  employer 
is  handling.  Bilz  v.  Powell,  38:  847,  117 
Pac.  344,  50  Colo.  482. 

120.  The  organization  during  the  term 
of  his  employment  by  the  manager  of  a 
business,  of  a  corporation  to  carry  on  a 
rival  business  after  the  expiration  of  such 
term,  and  the  perfecting  of  arrangements 
for  such  business,  is  not  ground  for  his 
discharge  from  his  position  of  manager. 
Myers  v.  Roger  J.  Sullivan  Co.  34:  1217, 
131   N.   W.    521,    166   Mich.    193. 

(Annotated) 

121.  The  fact  that  at  the  time  when  one 
was  not  in  another's  employment  he  deliv- 
■ered  to  a  rival  a  trade  book  which  he  had 
received  while  in  such  employment  is  not 
A  ground  for  his  discharge  after  he  has 
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been  re-employed.  Butterick  Pub.  Co.  v. 
Whitcomb,  8: '1004,  80  N.  E.  247,  225  111. 
605. 

122.  Retention  of  an  employee  in  service 
for  a  year  after  learning  that  he  delivered 
a  book  of  trade  secrets  to  a  business  rival 
waives  the  offense  so  that  it  cannot  be 
made  a  ground  for  his  discharge.  Butter- 
ick Pub.  Co.  V.  Whitcomb,  8:  1004,  80  N.  E. 
247,  225  111.  605.  (Annotated) 
Liability  for  wrongful  discharge. 
Successive   actions  for   wrongful   discharge, 

see  Action  or  Suit,  97-101. 

Right  of  discharged  employee  to  recover 
for  wages  for  whole  contract  period,  see 
Assumpsit,  9. 

Liability  for  inducing  discharge  of  servant, 
see  Case,  34-43. 

Damages  for  securing  discharge  of  employee, 
see  Damages,  309,  310. 

Evidence  in  action  for  causing  discharge, 
see  Evidence,  1366,  1367,  ]703. 

Remedy  of  servant  wrongfully  dismissed 
where  employer  has  agreed  to  will  him 
certain  sum  to  induce  him  to  enter 
his  employment,  see  Contracts,  773. 

Conspiracy  to  obtain,  see  Conspiracy,  39, 
42-46. 

Measure  of  damages  for  discharge,  see 
Damages,  TIT.  a,  5. 

Necessity  that  employee  wrongfully  dis- 
charged should  allege  and  prove  in- 
ability to  obtain  other  employment, 
see  Evidence,  643. 

Discharge  of  agent,  see  Principal  and 
Agent,  9-18. 

Question  for  jury  as  to,  see  Trial,  633. 

123.  An  employee  entitled  to  a  percent- 
tage  of  the  net  profits  as  part  of  his  salary, 
which  are  to  be  ascertained  at  the  expira- 
tion of  each  six  months'  period,  may  re- 
cover the  amount  accruing  up  to  the  time 
of  his  discharge,  in  case  it  occurs  before 
the  expiration  of  a  six  months'  period. 
Myers  v.  Roger  J.  Sullivan  Co.  34:  1217, 
131  N.  W.  521,  166  Mich.  193. 

Duty  as  to  clearance  card  on  termina- 
tion. 

Statute  requiring  master  to  furnish  written 
statement  as  to  true  cause  for  dis- 
charge, see  Constitutional  Law,  724, 
758. 

Enticing. 

Right  of  action  for,  see  Case,  33. 

Injunction  against  inducing  employee  to 
break  contract,  see  Injunction,  138- 
140,  142,  144-147. 

Parties  to  action  for,  see  Parties,  192. 

Complaint  in  action  for,  see  Pleading,  403. 

124.  One  is  liable  in  damages  for  mali- 
ciously enticing  away  another's  servant  for 
the  sole  purpose  of  harming  the  master. 
Globe  &  Rutgers  F.  Ins.  Co.  v.  Firemen's 
Fund  Ins.  Co.  29:  869,  52  So.  454,  97  Miss. 
148.  (Annotated) 

125.  The  provision  of  West  Virginia  Code 
1899,  §  14,  forbidding  any  person  or  per- 
sons or  combination  of  persons,  by  force 
or  threats,  to  prevent  anyone  from  working 
in  a  mine,  except  that    persons    associated 
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together  may  use  moral  suasion  or  lawful 
argument  to  prevent  anyone  from  so  work- 
ing, does  not  authorize  any  individual  or 
number  of  individuals  maliciously  to  entice 
miners  to  desert  service  in  which  they  are 
engaged,  or  to  prevent  them  from  engaging 
in  such  service  under  a  contract  tlierefor. 
Thacker  Coal  &  Coke  Co.  v.  Burke,  5:  1091, 
53  S.  E.  161,  59  W.  Va.  253. 
Use  of  force  to  prevent  employee  from 

entering   or  remaining  in   service. 
Injunction    against,    see    Injunction,    132, 

135,  139,  140,  147,  149,  150,  152. 
126.  It  is  unlawful  for  any  person  or  as- 
sociation of  persons  to  interfere  with  the 
business  of  another  by  means  of  force,  men- 
aces, or  intimidation,  so  as  to  prevent  others 
from  entering  into  or  remaining  in  his  serv- 
ice. Jones  V.  E.  Van  Winkle  Gin  &  Mach. 
Works,  17:  848,  62  S.  E.  236,  131  Ga.  336. 

//.  Liahility  of  master  to  servant. 

a.  Nature  and  extent;  master's  duty. 

1.  In  general. 

(See   also   same   heading   in  Digest  L.R.A. 

1-10.) 

Authority  of  claim  agent  to  employ  injured 
servant  for  life,  see  supra,  6. 

When  relation  exists,  see  supra,  59-72. 

Concurrent  negligence  of  master  and  fellow 
servant,  see  infra,  II.  e,  3. 

Receipt  by  injured  employee  of  benefits  from 
relief  department  as  an  accord  and 
satisfaction,  see  Accord  and  Satis- 
faction, 8. 

Admiralty  jurisdiction  of  action  for  in- 
juries to  employee,  see  Admiralty,  4. 

Liability  of  owner  of  vicious  cow  for  injury 
to  one  employed  to  milk  it,  see  Ani- 
MA.LS,   14. 

Instructions  in  action  for  injury  to  servant, 
see  Appeal  and  Errob,  855,  1349-1351, 
1367,  1438;  Trial,  844,  890,  946,  967, 
1039-1043 ;  see  Trial,  1144. 

Error  in  argument  of  counsel  in  action  by 
for  injuries,  see  Appkal  and  Error, 
1446. 

Prejudicial  error  in  directing  verdict  for 
master,  see  Appeal  and  Error,  1524. 

Effect  of  discharge  in  bankruptcy  on  em- 
ployer's liability,  see  Bankbdptcy,  166. 

Limiting  liability  for  injury  to  employee 
traveling  on  free  pass,  see  Carriers, 
641. 

Limiting  liability  for  injury  to  employees 
of  sleeping  car  company,  see  Carriers, 
664-669. 

Liability  of  charitable  organization  for  in- 
jury to  servant,  see  Charities,  II.  c. 

Liability  of  master  for  negligence  of  hos- 
pital maintained  for  benefit  of  em- 
ployees, see  Charities,  88-90;  Evi- 
dence, 814;  Hospitals,  6,  7. 

Employers'  liability  act  as  interference  with 
commerce,  see  Commerce,  57-62. 

Delegation  of  power  by  employees'  compen- 
sation act,  see  Constitutional  Law, 
71. 
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Providing  for  submission  to  board  of  ques- 
tions of  fact  as  to  amount  to  be  award- 
ed injured  employee  under   workman's 
compensation  act,  see  Constitutional 
Law,  135. 
Equal  protection  and  privileges  in  legisla- 
tion as  to,   see   Constitutional  Law, 
2m,  316-329. 
Denial  of  due  process,  or  interference  with 
freedom  of   contract,  by   legislation   as 
to,  see  Constitutional  Law,  467-473. 
Police    power    as    to,    see    Constitutional 

Law,  721-723. 
Impairment  of   contract  obligation  by  em- 
ployers' liability  act,  see  Constitution- 
al Law,  780,  811. 
Employees'  insurance  act  as  depriving  em- 
ployee of  recourse  to  courts,  see  Con- 
stitutional Law,  574. 
Validity   of   agreement   for   arbitrating   ex- 
tent of  injury,  see  Contracts,  461. 
Authority  to  compromise  claim  of  injured 
employee,  see  Corporations,  145. 

Power  of  railroad  company  to  maintain  de- 
partment for  relief  of  injured  em- 
ployees, see  Corporations,  50. 

Applicability  of  local  law  as  to  master's 
liability  to  foreign  corporation  doing 
business  in  state,  see  Corporations, 
412. 

When  court  will  set  aside  employees'  in- 
demnity act  as  invalid,  see  Courts,  103. 

•Punitive  damages  for  killing  of  servant,  see 
Damages,  66. 

Measure  of  damages  for  personal  injury  to, 
or  death  of,  employee,  see  Damages, 
III.  i. 

Mitigation  of  damages  for  injury  to  servant, 
see  Damages,  710. 

Who  may  bring  action  for  death  of  em- 
ployee, see  Death,  6,  7. 

Injury  to  municipal  employee  by  electric 
wire,  see  Electricity,  52. 

Cancelation  in  equity  of  pretended  contract 
releasing  employer  from  liability  for  in- 
jury, see  Equity,  88. 

Insurance  against  master's  liability,  see  Es- 
toppel, 90;  Insurance,  916-935. 

Presumption  and  burden  of  proof  as  to  neg- 
ligence, see  Evidence,  II.  h,  1,  e. 

Documentary  evidence  in  action  for  injury, 
see  Evidence,  865. 

Opinion  evidence  in  action  for  injury,  see 
Evidence,  1153-1157. 

Evidence  of  admissions  in  action  for  in- 
jury, see  Evidence,  1238,  1265. 

Admissibility  of  declarations  of  operator 
of  derrick  as  to  its  condition,  see  Evi- 
dence, 1251. 

Evidence  of  statement  by  injured  employee, 
see  Evidence,  ]350. 

Evidence  of  complaints  of  pain  by  injured 
servant,  see  Evidence,  1472. 

Evidence  as  to  employer's  negligence,  see 
Evidence.  1766,  1775-1782. 

Evidence  as  to  amount  of  damages,  see  Evi- 
DENCE,  1710. 

Evidence  of  other  accidents,  see  Evidence, 
1859. 

Evidence  of  custom  to  depend  upon  linemen 
to  inspect  street  railway  poles,  see  Evi- 
dence, ]533. 
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Evidence    admissible    under    pleadings,    see 

Evidence,  2444-2446. 
Variance   between   pleading   and  proof,   see 

Evidence,  2495-2497. 
Evidence  generally  in  action  for  injury  to 
servant,  see  Evidence,  1411,  1418-1422, 
1529,   1533,   1539,   1540,   1580. 

Prejudicial  error  in  admission  of  evidence, 
see  Appeal  and  Eiiror,  1100,  1102, 
1103,  1136,  1197. 

Error  in  excluding  evidence,  see  Appeal 
AND    Erbor,    1242-1244. 

Sufficiency  of  evidence  to  show  cause  of  in- 
jury, see  Evidence,  2067-2070. 

Sufficiency  of  evidence  as  to  negligence,  see 
Evidence,  2119-2142. 

Sufficiency  of  evidence  of  recognition  of 
liability,  see  Evidence,  2299. 

Sufficiency  of  evidence  to  show  age  of  in- 
jured employee,  see  Evidence,  2230, 
2237. 

Sufficiency  of  evidence  to  sustain  finding 
that  employer  agreed  to  pay  injured 
employee  his  wages,  see  Evidence,  2275. 

Review  of  discretionary  rulings  as  to  evi- 
dence in  action  for  injury  to  servant, 
see  Appeal  and  Error,  605. 

Personal  liability  of  executor  for  injury  to 
servant,  see  Executors  and  Adminis- 
trators, 64. 

Injunction  against  employer's  accepting 
benefits  of  employees'  indemnity  act,  see 
Injunction,  7. 

Injunction  to  restrain  suits  against  em- 
ployer by  servants  for  injuries,  see  In- 
junction, 248,  249. 

Employees'  insurance  act  as  depriving  of 
right  to  jury  trial,  see  Jury,  45,  46. 

Amendment  as  affecting  limitation  of  ac- 
tion, see  Limitation  of  Actions,  303, 
305. 

Injury  to  employee  of  logging  railroad  run 
over  while  lying  helpless  on  track,  see 
Logging  Railroad,  2. 

Municipal  liability  for  injury  to  employee, 
see  Municipal  Corporations,  370- 
378,  408,  468. 

Joinder  of  parties  defendant  in  action  for 
injury  to  servant,  see  Parties,  199. 

Pleading  in  action  for  injury  to  servant,  see 
Pleading,  39,  43,  296-312,  345-347. 

Amendment  of  pleadings,  see  Pleading,  105. 

Relief  under  pleadings,  see  Pleading,  80. 

Demurrer  to  petition  in  action  for  injury, 
see  Pleading,  347,  591. 

Proximate  cause  of  injury  to  servant,  see 
Proximate  Cause,  V. 

Contract  with  railroad  relief  association, 
see  Railroad  Relief  Associations. 

Release  from  liability  for  injury  to  servant, 
see  Releiase,  1,  4,  15,  17,  18. 

Public  policy  as  to  contract  releasing  em- 
ployer from  liability  for  injury  to  em- 
ployee, see  Conflict  of  Laws,  8,  9; 
Contracts,    499-502. 

Forbidding  contracts  to  avoid  liability  to 
employees,  see  Constitutional  Law, 
323,  472,  473,  723,  780. 

Consideration  for  release  from  liability  for 
injury,  see  Contracts,  90-92. 
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Construction  of  contract  to  pay  indemnity 
for  death  of  employee,  upon  release  of 
all  persons  interested,  see  Contracts, 
363. 

Retrospective  effect  of  statute  making  void 
contracts  limiting  liability,  see  Stat- 
utes, 318. 

Removal  to  Federal  court  of  action  for  in- 
jury, see  Removal  of  Causes,  2,  3. 

Injury  to  seamen,  see  Seamen. 

Sulliciency  of  title  of  act  to  promote  safety 
of  employees,  see  Statutes,  96. 

Violation  of  Sunday  law  as  defense  to  ac- 
tion by  injured  servant,  see  Sunday, 
31. 

Assessment  of  employers  to  provide  indem- 
nity fund  for  employees  as  a  license  tax, 
see  Taxes,  7. 

Requiring  municipality  to  compensate  in- 
jured workmen  in  their  employ,  see 
Taxes,  41. 

Liability  of  town  for  injury  to  employee, 
see  Towns,  6,  7. 

Sufficiency  of  evidence  to  take  case  to  jury 
in  action  for  injury  to  servant,  see 
Trial,  142-147. 

Question  for  jury  as  to  negligence  in  case 
of  injuries  to  servant,  see  Trial,  II.  c, 
8,  d. 

Nature  of  suit  by  government  to  recover 
penalty  for  violation  of  safety  ap- 
pliance act,  see  Trial,  778. 

Nonsuit  in  action  for  injury  to,  or  death  of, 
employee,  see  Trial,  702-707. 

Direction  of  verdict  in  action  for  injury  to 
servant,  see  Trial,  758,  760,  766,  767. 

127.  The  master  owes  to  the  servant  the 
duty  to  take  reasonable  precautions  to  pro- 
tect the  servant  from  injury.  Schwarz- 
schild  &  S.  Co.  v.  Weeks,  4:  515,  83  Pac. 
406,  72  Kan.  190. 

128.  A  master  may  lawfully  estimate  the 
natural  and  probable  effect  of  his  acts,  upon 
the  assumption  that  his  servants  and  others 
will  discharge  their  duties.  American 
Bridge  Co.  v.  Seeds,  n:  1041,  144  Fed.  605, 
75  C.  C.  A.  407. 

129.  The  master  is  not  liable  for  injuries 
to  his  servant,  resulting  from  an  accident 
of  such  a  character  that  reasonable  men, 
proceeding  with  reasonable  caution,  would 
not  ordinarily  have  foreseen  and  anticipated 
it.  Ford  V.  Tremont  Lumber  Co.  22:  917^ 
49  So.  492,  123  La.  742. 

130.  A  master  is  not  bound  to  give  con- 
tinual attention  to  a  servant  to  protect 
him  from  situations  made  dangerous  by  oc- 
currences unusual  and  unexpected  by  either 
master  or  servant.  Miller  v.  Moran  Bros. 
Co.  i:  283,  81  Pac.  1089,  39  Wash.  631. 

131.  Among  the  nonassignable  duties  of 
the  master  for  the  nonperformance  of  which 
he  cannot  escape  responsibility  by  merely 
assigning  them  to  a  servant  are  providing 
machinery  and  appliances  and  a  place  to 
work,  the  inspection  and  repair  of  prem- 
ises and  appliances,  the  selection  and  reten- 
tion of  servants,  the  establishment  of  prop- 
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er  rules  and  regulations,  and  the  instruction 
of  servants.  ^loore  v.  Dublin  Cotton  Mills, 
lo:  772,  56  S.  E.  839,  127  Ga.  609. 

132.  An  employer,  who,  by  his  negligent 
handling  of  a  machine  which  he  and  his 
employees  are  operating,  causes  an  accident 
whereby  one  of  the  employees  is  killed,  is 
liable  in  damages  to  the  widow  and  minor 
children  of  such  employee.  Robideaux  v. 
Hebert,  12:  632,  43  So.  887,  il8  La.  1089. 

133.  A  proprietor  of  a  laundry,  after  no- 
tice that  an  employee  has  caught  her  fingers 
between  the  rollers  of  an  ironing  mangle 
which  she  is  operating,  is  bound  to  exercise 
ordinary  care  to  release  her  and  alleviate 
her  suflering;  and  the  fact  that  the  employee 
contributes  to  the  injury  by  her  own  negli- 
gence in  assuming  the  risks  of  operating  the 
machine  does  not  afl'ect  the  rule.  Raasch  v. 
Elite  Laundry  Co.  7:  940,  108  N.  W.  477,  98 
Minn.  357.  (Annotated) 

134.  A  railroad  company  is  not  liable  for 
injury  to  a  fireman  in  attempting  to  break 
a  lump  of  coal,  because  it  contained  rock 
and  slate,  where  the  defect  could  not  have 
been  discovered  by  the  exercise  of  ordinary 
care  in  inspection.  Vissman  v.  Southern  R. 
Co.  2:  469,  89  S.  W.  502,  28  Ky.  L.  Rep.  429. 

135.  The  legislature  may  grant  employ- 
ees new  remedies  for  the  recovery  of  com- 
pensation for  injuries  received  in  the 
course  of  their  employment.  Ives  v.  South 
Buffalo  R.  Co.  34:  162,  94  N.  E.  431,  201 
N.  Y.  271. 

136.  The  remedy  afforded  by  the  New  York 
York  employer's  liability  act  (chap.  600, 
p.  1748,  Laws  1902)  to  an  employee  injured 
in  the  course  of  his  employment  is  in  addi- 
tion to  and  not  exclusive  of,  or  in  abrogation 
of,  a  right  of  action  at  common  law.  Kleps 
V.  Bristol  Mfg.  Co.  12:  1038,  81  N.  E.  765, 
189  N.  Y.   516.  (Annotated) 

137.  A  statute  rendering  every  railroad  or 
other  corporation  operating  in  the  state 
liable  under  certain  circumstances  for  in- 
juries to  employees  cannot  be  upheld  as 
merely  an  amendment  of  the  charters  of 
local  corporations,  since  the  language  is 
broad  enough  to  apply  to  foreign  as  well  as 
domestic  ones.  Bedford  Quarries  Co.  v. 
Bough,  14:  418,  80  N.  E.  529,  168  Ind.  671. 

138.  Where  a  workman  is  injured  by  an 
accident  arising  out  of  and  in  the  course 
of  his  employment,  within  the  meaning  of 
a  statute  requiring  the  employer  to  com- 
pensate a  workman  so  injured,  and  death 
ensues  from  an  operation  consequent  there- 
on, the  test  of  the  question  whether  death 
was  caused  by  the  accident  so  as  to  entitle 
his  dependents  to  compensation  is  whether, 
tinder  the  circumstances,  the  operation  was 
a  reasonable  step  to  be  taken  to  obviate  the 
consequences  of  the  accident.  Shirt  v. 
Calico  Printers'  Asso.  3  B.  R.  C.  62,  [1909] 
2  K.  B.  51.  Also  Reported  in  78  L.  J.  K. 
B.  N.  S.  528,  100  L.  T.  N.  S.  740,  25  Times 
L.  R.  451,  53  Sol.  Jo.  430. 
Injury  to  employee  ▼iolating  statute. 

139.  A  railroad  hand  cannot  hold  his  mas- 
ter liable  for  injury  which  he  receives  while 
violating  the  statute  making  it  a  misde- 
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meanor  for  him  to  work  more  than  a  speci- 
fied number  of  hours  per  day,  even  though 
he  is  acting  under  the  orders  of  his  master. 
Lloyd  V.  North  Carolina  R.  Co.  45:  378,  CG 
S.   E.   604,    151    N.   C.    536.  (Annotated) 

Transporting     employees     on     private 
railroad. 

140.  One  operating  a  private  railroad  on 
which  his  employees  are  permitted  to  ride 
gratuitously  between  their  homes  and  work 
must  exercise  for  their  safety  the  measure 
of  care  which  a  prudent,  cautious  man  ex- 
perienced in  the  business  of  managing  and 
running  railroads,  and  accustomed  to  the 
use  of  trains  under  similar  circumstances, 
in  the  exercise  of  care  and  skill,  would  use. 
Dayton  Coal  &  Iron  Co.  v.  Dodd,  37:  456, 
188  Fed.  597,  110  C.  C.  A.  395. 
Duty   to   provide  bandages,   stretclier, 

etc.,  for  injured  employee. 
See  also  Constitutional  Law,  718. 

141.  Breach  by  a  miner  of  the  statutory 
duty  to  keep  bandages,  oil,  stretchers,  and 
blankets  for  the  use  of  persons  injured  in 
the  mine  will  give  a  right  of  action  to  an 
employee  injured  thereby,  although  the  stat- 
ute provides  no  penalty  for  its  breach,  and 
provides  no  remedy  for  failure  to  comply 
with  its  terms,  and  the  primary  injury  was 
not  due  to  negligence  for  which  the  mine 
owner  was  responsible.  Wolf  v.  Smith,  9: 
338,  42  So,  824,  149  Ala.  457. 

(Annotated) 

142.  The  owner  of  a  camel  which  is  used 
for  purposes  of  exhibition,  and  which  is 
known  to  be  vicious,  is  bound  to  keep  it  in 
such  manner  as  will  absolutely  prevent  the 
occurrence  of  injury,  through  its  vicious 
acts,  to  servants  whose  duties  require  them 
to  be  about  it.  Gooding  v.  Chutes  Co.  23: 
1071,  102  Pac.  819,  155  Cal.  620. 

(Annotated) 
FurnisLiing    injured    employee    trans- 
portation  to   hospital. 

143.  Upon  failure  of  a  railroad  company 
promptly  to  furnish  an  injured  employee 
free  transportation  to  its  hospital,  to  which 
he  is  entitled  under  his  contract,  he  can- 
not, in  case  he  has  in  his  possession  the 
means  of  paying  for  the  transportation,  hold 
the  company  liable  for  pain  and  suffering 
due  to  delay  in  reaching  the  hospital.  St. 
Louis  S.  W.  R.  Co.  V.  Reagan,  7:  997,  96  S. 
W.  168,  79  Ark.  484.  (Annotated) 
Duty  to  furnisli  place  to  eat  luncbeon. 

144.  A  master  is  under  no  obligation  to 
employees  to  provide  a  suitable  place  for 
them  to  eat  luncheons  which  they  may 
bring  with  them,  to  avoid  leaving  their 
working  place  for  their  meals.  Allen  v. 
Chehalis  Lumber  Co,  44:  1102,  112  Pac.  338, 
61  Wash.  159.  (Annotated) 
Duty    to    employ    suitable    number    of 

servants. 

Failure    of    foreman    to   delegate    sufficient 
number,  see  infra,  840. 

Cure  of  error  in  instruction  as  to,  see  Ap- 
peal AND  Error,  855. 

Constitutionality  of  full  crew  law,  see  Con- 
stitutional Law,  440. 

Review    by    courts    of    full    crew    bill,    see 
Courts,  102. 
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Injunction  against  enforcement  of  full  crew 

act,  see  Ixjuxction,  355. 
Allegations  a*  to,  see  Pleading,  299. 
Sufficiency    of    title    of    statute    as    to,    see 

Statutes,  96. 

145.  A  master  is  liable  for  injury  to  his 
employee,  due  to  his  negligence  in  failing  to 
furnish  a  suitable  number  of  servants  to  do 
the  work  required  of  them.  Di  Bari  v.  J.  W. 
Bishop  Co.  17:  773,  85  N.  E.  89,  199  Mass. 
254.  (Annotated) 

146.  A  master  cannot  be  held  liable  for  in- 
jury to  a  servant  merely  because  he  did 
not  have  a  sufficient  number  of  men  to  do 
the  work  safely,  if  he  did  not  know,  or  the 
exercise  of  ordinary  prudence  would  not 
have  charged  him  with  knowledge,  that  the 
number  furnished  was  not  sufficient.  Rosin 
V.  Danaher  Lumber  Co.  40:  913,  115  Pac. 
83.3,  63  Wash.  430.  (Annotated) 
Minor  employees  generally. 

Infant's  retention  of  relation  as  servant, 
see  supra,  70. 

Unlawful  employment  of  children,  see  infra, 
157-177. 

Duty  to  warn  infant  employees,  see  infra, 
246-252. 

Placing  infant  at  work  on  emery  wheel,  see 
infra,   301. 

Injurv  by  unguarded  machinery,  see  infra, 
356. 

Assumption  of  risk  by,  see  infra,  II.  b,  7. 

Contributorv  negligence  of,  see  infra,  645- 
650,   658,  664-669. 

Error  in  instruction  in  action  against  mas- 
ter for  injuries  to  minor  servant,  see 
Appeal  and  Error,  1367. 

Empowering  employer  to  determine  infant's 
right  to  benefit  of  employee's  compen- 
sation act,  see  Constitutional  Law, 
71. 

Burden  of  proving  parent's  waiver  of  em- 
ployer's agreement  that  infant  em- 
ployee should  not  go  about  machinery, 
see  Evidence,  524. 

Evidence  to  show  master's  knowledge  of 
incapacity  of  infant  employee,  sec  Evi- 
dence, 1588. 

Fraud  of  insurer  of  employer  in  inducing 
guardian  of  minor  employee  to  bring 
action  for  nominal  sum  only,  see  Fraud 
AND  Deceit,  14. 

Parent's  right  of  action  against  master  for 
injury  to  infant  servant,  see  Parent 
AND  Child,  3. 

Pleading  in  action  for  injury  to  minor  em- 
ployee, see  Pleading,  310,  311. 

Taking  question  of  proximate  cause  of  in- 
jurv to  minor  servant  from  jury,  see 
Trial,  683. 

Question  for  jurv  as  to  negligence,  see 
Trial,  478-480. 

147.  The  liability  of  a  master  for  injury 
sustained  by  a  minor  servant  in  the  course 
of  his  employment  depends  upon  the  mental 
capacity  of  the  infant  to  comprehend  and 
avoid  the  dangers  incidental  thereto,  and 
upon  the  question  whether  or  not  he  was 
fully  informed  in  relation  to  such  dangers, 
so  as  to  charge  him  with  having  volun- 
tarilv  assumed  the  risk  of  injury.  Ewing 
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V.   Lanark   Fuel  Co.   29:  487,  65   S.   E.   200, 
65  W.  Va.  726. 

148.  When  the  physical  and  mental 
faculties  of  a  minor  employee  are  as  mature 
as  those  of  an  adult,  he  stands  upon  the 
same  footing  with  respect  to  the  care  which 
the  employer  owes  him.  Furlow  v.  United 
Oil  Mills,  45:  372,  149  S.  W.  69,  104  Ark 
489. 

149.  It  is  actionable  negligence  for  an 
employer  to  engage  and  place  at  a  dan- 
gerous employment  a  minor  who,  although 
instructed,  lacks  sufficient  age  and  capacity 
to  comprehend  and  avoid  the  danger  of  the 
employment,  if  the  employer  has,  or  should 
have,  notice  of  the  minor's  age  and  lack  of 
capacity.  Bare  v.  Crane  Creek  Coal  &  C. 
Co.  8:  284,  55  S.  E.  907,  61  W.  Va.  28. 

(Annotated) 

150.  The  employer  of  a  minor,  without 
other  notice,  is  charged  with  notice  of  such 
lack  of  capacity  as  is  usual  among  minors 
of  the  same  age,  so  far  as  the  minor's  age 
is  or  should  be  known  to  the  employer. 
Bare  v.  Crane  Creek  Coal  &  C.  Co.  8:  284, 
55  S.  E.  907,  61  W.  Va.  28. 

151.  The  work  of  placing  labels  on  bot- 
tles filled  with  carbonated  beverages  is  not 
inherently  dangerous,  although  bottles  are 
liable  to  explode  if  carelessly  handled,  and 
therefore  it  is  not  negligence  to  set  a 
minor  at  such  work.  Herbert  v.  Parham, 
35:  239,   68   S.   E.   564,  86   S.   C.   352. 

( Annotated ) 

152.  That  a  minor  was  employed  at  night 
work  without  the  consent  of  his  fatlier  may 
be  considered  upon  the  question  of  negli- 
gence in  so  employing  him.  Robinson  v. 
Melville  Mfg.  Co.  52:  385,  81  S.  E.  681,  165 
N.  C.  495. 

153.  That  a  boy  was  negligent  and  dis- 
obeyed orders  in  going  about  his  master's 
machinery  will  not  absolve  the  master  from 
liability  to  the  parent  for  the  boy's  death 
caused  by  the  machinery,  if  the  master 
failed  to  use  due  care  and  diligence  to 
keep  his  agreement  with  the  father  when 
the  boy  was  hired  out  to  him,  not  to  let 
him  go  about  the  machinery.  Haynie  v. 
North  Carolina  Electric  Power  Co.  37:580, 
73  S.  E.  198,  157  N.  C.  503. 

—  misrepresentation    as    to    age. 
See  also  infra,  173-176. 

154.  That  a  minor  obtained  a  position  as 
railway  brakeman  in  violation  of  a  rule 
of  the  company  forbidding  the  employment 
of  minors  in  that  capacity,  by  misrepre- 
senting his  age,  does  not  relieve  the  com- 
pany from  its  obligation  to  exercise  the 
same  care  for  his  protection  that  is  due 
any  other  employee,  or  disentitle  him 
to  recover  for  an  injury  due  to  the  want 
of  such  care,  when  not  occasioned  by  mi- 
nority or  immaturitv.  Lupher  v.  Atchison, 
T.  &  S.  F.  R.  Co.  25:  707,  106  Pac.  284,  81 
Kan.  585. 

155.  A  minor  who,  by  misrepresenting  his 
age,  obtains  a  student  fireman's  permit  from 
a  railroad  company,  is  entitled  only  to  the 
degree  of  care  requisite  in  the  case  of  tres- 
passers, or  at  most  of  bare  licensees,  al- 
though his  infancy  in  no  way  contributes  to 
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his  injury.     Norfolk  &  W.  R.  Co.  v.  Bon- 
durant,  15:  443,  59  S.  E.  1091,  107  Va.  515. 

(Annotated) 

156.  That  at  the  time  of  seeking  service 
an  employee  represents  herself  to  be  older 
than  she  is  does  not  relieve  the  employer  of 
its  ordinary  duty  to  her  as  its  employee. 
Hewett  V.  Woman's  Hospital  Aid  Asso.  7: 
496,  64  Atl.  190,  73  N.  H.  556. 
Unlawful  employment  of  children. 
Conductor's  authority  to  employ  minor,  see 

supra,  7. 

Assumption  of  risk  by  emplovee,  see  infra, 
612,  613. 

Riglit  to  set  up  contributory  negligence  of 
servant,  see  infra,  664-669. 

Expert  testimony  as  to  dangerous  character 
of  machine  at  which  minor  is  set  to 
work,  see  Appeal  and  Error,  1102. 

Delegation  to  health  officers  of  power  as  to 
employment  of  infants,  see  Constitu- 
tional Law,  118. 

Police  power  as  to,  see  Constitutional 
Law,  718. 

Contributory  negligence  of  father  in  con- 
senting to  employment  as  bar  to  his 
right  of  action  against  master,  see 
Death,  45,  46. 

Validity  of  statute  prohibiting  child  labor, 
see  Infants,  5-8. 

Validity  of  statute  limiting  hours  of  labor 
of  children,  see  Infants,  9. 

Pleading  as  to,  see  Pleading,  310. 

Violation  of  statute  as  proximate  cause  of 
injury  to  child,  see  Pboximate  Cause, 
138-141. 

Proof  of  violation  of  statute  as  evidence  of 
negligence  which  will  take  case  to  jury, 
see  Trial,  145. 

Question  for  jury  as  to  Avhether  occupation 
in  wliich  minor  is  employed  is  danger- 
ous, see  Trial,  478.- 

157.  Requiring  the  opinion  of  a  health  of- 
ficer that  an  occupation  is  not  dangerous, 
before  employing  a  minor  therein,  does  not 
unconstitutionally  interfere  with  the  rights 
of  tlie  emplover.  Louisville,  H.  &  St.  L. 
R.  Co.  v.  Lyons,  48:  667,  159  S.  W.  971,  155 
Ky.  396. 

158.  A  master  is  not  relieved  from  lia- 
bility for  injury  to  a  child  employed  in  vio- 
lation of  the  terms  of  a  statute  because  the 
statute  does  not  in  express  terms  provide 
for  such  liability.  Stralford  v.  Republic 
Iron  &  S.  Co.  20:  876,  87  N.  E.  358,  238  111. 
371. 

159.  That  a  child  was  employed  by  serv- 
ants, instead  of  the  master,  to  work  on  his 
property  in  connection  with  his  business, 
does  not  relieve  the  latter  from  liability 
for  his  injury  under  a  statute  providing 
that  no  child  of  his  age  shall  be  employed, 
permitted,  or  suffered  to  be  employed  to 
work  in  such  place.  Purtell  v.  Philadelphia 
&  Reading  Coal  &  Iron  Co.  43:  193,  99  N. 
E.  899,  256   111.    110. 

160.  A  master  who  employs  a  child  con- 
trary to  the  provisions  of  the  statute  ia 
liable  only  for  injuries  against  which  the 
statute  is  intended  to  guard.  Norman  v. 
Virgin ia-Pocahontas  Coal  Co.  31:  504,  69  S. 
E.  857,  68  W.  Va.  405. 
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161.  The  employment  of  a  child  in  a  fac- 
tory in  violation  of  the  provisions  of  the 
statute  is  evidence  of  negligence  in  an  ac- 
tion by  the  child  to  recover  for  personal  in- 
juries inflicted  by  a  machine  in  the  factory. 
Rolin  v.  R.  J.  Revnolds  Tobacco  Co.  7:  335, 
53  S.  E.  891,  141  N.  C.  300.        (Annotated) 

162.  Violation  of  a  statute  forbidding  the 
employment  in  a  factory  of  a  child  under 
twelve  years  of  age  is  negligence  per  se. 
Starnes  v.  Albion  Mfg.  Co.  17:  602,  61  S.  E. 
525,  147  N.  C.  556. 

163.  The  employment  of  a  minor  under 
the  prescribed  age  in  a  factory,  in  disobe- 
dience of  the  statute  prohibiting  such  em- 
ployment, is  negligence  per  se,  and  if  injury 
to  such  child  proximately  results  from  the 
employment,  a  right  of  action  in  its  favor 
arises'  Elk  Cotton  Mills  v.  Grant,  48:  656, 
79  S.  E.  836,  140  Ga.  727.  (Annotated) 

164.  The  employment  of  a  child  under  the 
age  of  twelve  years  contrary  to  the  provi- 
sions of  the  statute,  which  proximately  re- 
sults in  his  injury,  entitles  him  to  an  ac- 
tion on  the  case  for  negligence.  Leathers  v. 
Blackwell's  Durham  Tobacco  Co.  9:  349,  57 
S.  E.  11,  144  N.  C.  330.  (Annotated) 

165.  It  is  actionable  negligence  for  the 
owner  or  operator  of  a  coal  mine  to  em- 
ploy a  boy  under  the  age  of  twelve  years 
to  work  in  such  mine,  in  violation  of  W. 
Va.  Code  1906,  chap.  1511,  §  412.  Dickin- 
son V.  Stuart  Colliery  Co.  43:  335,  76  S.  E. 
654,  71  W.  Va.  325. 

166.  A  violation  of  the  statute  inhibit- 
ing the  employment  of  boys  under  fourteen 
years  of  age  in  coal  mines  constitutes  ac- 
tionable negligence  whenever  that  viola- 
tion is  the  natural  and  proximate  cause  of 
an  injurv.  Norman  v.  Virginia-Pocahon- 
tas  Coal" Co.  31:  504,  69  S.  E.  857,  68  W. 
Va.  405. 

167.  An  employer  who  engaged  a  boy  un- 
der fifteen  years'  of  age,  in  violation  of  a 
statute,  to  work  in  a  sawmill  near  danger- 
ous machinery  which  is  not  guarded,  as  re- 
quired by  statute,  is  prima  facie  guilty  of 
negligence.  Jacobson  v.  Merrill  &  Ring  Mill 
Co.  22:  309,  119  N.  W.  510,  107  Minn.  74. 

168.  A  master  cannot  be  charged  with 
negligence  in  employing  a  minor  to  work 
on  dangerous  machinery  in  violation  of  the 
terms  of  a  statute  making  it  a  misdemeanor 
to  do  so,  if,  in  the  exercise  of  proper  vigi- 
lance and  due  caution,  he  was  led  to  believe 
that  the  employee  was  above  the  statutory 
age.  Koester  v.  Rochester  Candy  Works,  ig: 
783,  87  N.  E.  77,  194  N.  Y.  92. 

169.  A  railroad  company,  to  avoid  liability 
for  injury  to  a  minor  employed  on  a  hand 
car,  must  procure  the  opinion  of  the  proper 
officer  as  to  whether  or  not  it  is  a  dan- 
gerous employment  under  a  statute  forbid- 
ding the  employment  of  minors  in  certain 
specified  employments,  and  continuing, — 
nor  shall  such  minor  be  "employed  in  any 
occupation  dangerous  or  injurious  .  .  . 
to  life  or  limbs,  and  as  to  this  matter  the 
decision  of  the  county  physician  or  city 
health  officer,  as  the  case  may  be,  shall 
be  final."  Louisville,  H.  &  St.  L.  R.  Co.  v. 
Lyons,  48:  667,  159  S.  W.  971,  155  Ky.  396. 
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170.  A  freight  elevator  which  passes  floors 
is  a  dangerous  machine,  within  the  mean- 
ing of  a  statute  forbidding  employment  of 
children  under  sixteen  years  of  age  upon 
such  machines.  Braasch  v.  Michigan  Stove 
Co.  20:500,  118  N.  W.  366,  153  Mich.  652. 

171.  A  yard  where  coal  is  stored  and 
sold  ia  within  a  statute  forbidding  the  em- 
ployment of  children  in  any  mercantile  in- 
stitution or  establishment  or  manufactur- 
ing establishment  which  the  statute  defines 
to  be  a  place  where,  inter  alia,  products 
are  stored  for  sale.  Purtell  v.  Philadelphia 
&  Reading  Coal  &  Iron  Co.  43;  193,  99  N. 
E.  899,  256  111.  110. 

172.  A  tugboat  engaged  in  towing  barges 
loaded  with  material  dredged  from  a  river 
bed  is  not  a  factory,  mill,  worivsliop,  or 
manufacturing  or  business  establishment 
within  the  meaning  of  a  statute  forbidding 
the  employment  of  minors  in  such  places, 
unless  they  file  employment  certificates, 
and  requiring  the  guarding  of  all  shafting, 
set  screws,  and  machinery  of  every  descrip- 
tion. Shannahan  v.  Empire  Engineering 
Corp.  44:  1 1 85,  98  N.  E.  9,  204  N.  Y.  543. 

( Annotated ) 
—  erroneons  belief  as  to  age. 
Evidence  of  declarations  of  minor  as  to  his 

age,  see  Evidence,  1236. 
See  also  supra,  154-356. 

173.  The  erroneous  belief  of  the  master 
that  a  minor  is  above  the  statutory  age  will 
not  remove  the  bar  of  the  statute  against  his 
employment,  where  the  minor,  at  the  time 
of  his  employment,  was  not  asked  his  age, 
and  did  not  know  that  it  had  been  misrep- 
resented. Beghold  V.  Auto  Body  Co.  14: 
609,  112  N.  W.  691,  149  Mich.  14. 

174.  One  about  to  employ  a  minor  cannot 
rely  alone  on  his  own  representation  or  that 
of  his  parents  as  to  his  age  in  order  to  ab- 
solve himself  from  liability  for  negligence  in 
case  the  employee  is  injured  in  his  serv- 
ice and  is  actually  of  such  an  age  that  the 
statute  makes  it  a  misdemeanor  to  employ 
him.  Koester  v.  Rochester  Candy  Works, 
19:  783,  87  N.  E.  77,  194  N.  Y.  92. 

175.  That  a  master  employed  a  child 
which  the  statute  forbade  him  to  employ  be- 
cause of  its  tender  age,  in  good  faith,  and 
upon  the  express  representation  of  the 
child's  parent  that  it  was  over  the  pre- 
scribed age,  will  not  absolve  him  from  lia- 
bility for  injury  to  the  child,  while  it  is  at 
work,  although  the  accident  is  of  such  a 
nature  that  had  the  child  not  been  under 
age,  assumption  of  risk  or  contributory  neg- 
ligence would  have  been  available  as  a  de- 
fense. Glucia  V.  F.  H.  Goss  Brick  Co.  42: 
624,  115  Pac.  843,  63  Wash.  401. 

(Annotated) 

176.  A  minor  whose  age  is  falsely  repre- 
sented with  his  knowledge  and  acquiescence, 
for  the  purpose  of  securing  employment  for 
him,  is  not  estopped,  in  an  action  against 
his  employer  to  recover  damages  for  per- 
sonal injuries,  from  showing  that  he  was 
under  the  age  at  which  the  statute  per- 
mitted him  to  be  employed.  Braasch  v. 
Michigan  Stove  Co.  20:  500,  118  N.  W.  366, 
153  Mich.  652.  (Annotated) 
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177.  That  a  child  employed  in  violation  of 
a  statute  misrepresents  his  age  to  the 
employer  does  not  preclude  him  from  hold- 
ing the  employer  liable  for  injury  due  to 
violation  of  the  statute.  Norman  v.  Vir- 
ginia-Pocahontas  Coal  Co.  31:  504,  69  S.  E. 
857,  68  W.  Va.  405. 

Employment  of  surgeon  or  medical  at- 
tendance; malpractice. 

Authority  to  employ  physician  and  liability 
for  medical  services,  see  supra,  8-17. 

Physician  as  master's  servant,  see  supra, 
25. 

Death  as  result  of  operation,  see  supra,  138. 

Liability  to  employee  for  malpractice  of 
physician,   see  also   Charities,  90. 

Evidence  in  action  for  negligence  in  selec- 
tion of  physician,  see  Evidence,  27. 

Evidence  in  action  against  master  for  mal- 
practice of  physician,  see  Evidence, 
1817. 

Burden  of  showing  competency  of  physician 
employed  to  care  for  injured  employee, 
see  Evidence,  209. 

Notice  to  master  of  reputation  of  physician 
employed  to  treat  servant,  see  Notice, 
12. 

Duty  to  furnish  medical  attention  to  sea- 
men, see  Seamen,  3,  4. 

See  also  supra,  141,  143;  infra,  630. 

178.  An  employer  who  retains  from  the 
wages  of  his  employees  a  fund  to  secure 
medical  attention  for  them  in  case  of  in- 
jury, which  he  undertakes  to  procure,  is 
liable  for  the  death  of  an  injured  employee 
because  of  his  failure  to  provide  a  physician 
to  administer  the  anaesthetic  upon  demand 
of  the  one  who  is  to  dress  the  wound,  and 
his  permitting  it  to  be  done  by  a  layman, 
in  consequence  of  which  the  employee  dies 
because  of  the  unskilfulness  of  the  admin- 
istration. Nations  v.  Ludington,  W.  & 
Van  S.  Lumber  Co.  48:  531,  63  So.  257,  133 
La.  657.  (Annotated) 

179.  A  railroad  maintaining  a  relief  de- 
partment for  the  benefit  of  injured  employ- 
ees, to  which  they  are  required  to  contribute 
of  their  earnings,  is  not  liable,  on  the  groimd 
of  the  charitable  nature  of  the  enterprise, 
to  an  injured  employee  for  injury  due  to 
the  negligence  of  surgeons  and  nurses,  if  it 
has  exercised  reasonable  care  in  selecting 
them.  Barden  v.  Atlantic  C.  L.  R.  Co.  49: 
801,  67  S.  E.  971,  152  N.  C.  318. 

180.  The  owner  of  a  vessel  is  not  liable 
to  an  injured  seaman  for  expenditures  made 
by  others  on  his  behalf  which  he  is  undei 
no  obligation  to  reimburse,  in  endeavoring 
to  obviate  the  result  of  erroneous  treat- 
ment by  the  master,  after  the  cure  had 
been  effected,  so  far  as  the  ordinary  med- 
ical means  extended.  The  Kenilworth, 
4:  49,  144  Fed.  376,  75  C.  C.  A.  314. 

(Annotated) 

181.  A  master  who  has  selected  a  compe- 
tent physician  to  treat  his  employee  may 
rely  upon  the  presumption  of  competency 
until  notice  of  a  change.  Guy  v.  Lanark 
Fuel  Co.  48:  536,  79  S.  E.  941,  72  W.  Va. 
728. 

182.  An  employer  who  retains  from  the 
wages  of  his  employees  a  certain  amount 
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with  which  to  pay  for  the  services  of  a 
surgeon  if  they  are  injured  discharges  his 
full  legal  obligation  when  he  selects  a  com- 
petent surgeon  to  attend  a  particular  in- 
jury, and  cannot  be  held  responsible  for 
the  surgeon's  negligence.  Wells  v.  Ferry- 
Baker  Lumber  Co.  29:  426,  107  Pac.  869,  57 
Wash.  658. 

183.  A  master  who  employs  a  physician 
to  treat  his  employees,  and  collects  small 
monthly  fees  from  their  wages,  all  of  which 
he  turns  over  to  the  physician  as  his  com- 
pensation, is  not  liable  for  the  physician's 
malpractice,  unless  he  was  negligent  in 
selecting  or  retaining  him.  Guy  v.  Lanark 
Fuel  Co.  48:  536,  79  S.  E.  941,  72  W.  Va. 
728. 

184.  A  railroad  company  which  retains 
from  the  wages  of  each  employee  a  small 
amount,  with  the  aggregate  of  which  it  em- 
ploys a  physician  to  treat  employees  when 
ill  or  injured,  is  not  liable  to  an  employee 
for  the  malpractice  of  the  physician,  if  it 
uses  ordinary  care  in  his  selection,  and  is 
not  promoting  any  interests  of  its  own  in 
the  transaction,  since  it  will  be  regarded  as 
merely  administering  a  charity.  Texas  C. 
R.  Co.  v.  Zumwalt,  30:  1206,  132  S.  W.  113, 
103  Tex.  603.  (Annotated) 

185.  The  owner  of  a  vessel  is  not  liable 
for  the  result  of  improper  treatment  of  a 
sailor's  fractured  leg  if  the  master  con- 
cluded, in  the  exercise  of  his  best  judgment, 
that  no  fracture  existed,  which  conclusion, 
under  the  circumstances,  was  not  unreason- 
able, and  the  treatment  afforded  would 
have  been  neither  negligent  nor  improper 
had  the  conclusion  been  correct.  The  Kenil- 
worth,  4:  49,  144  Fed.  376,  75  C.  C.  A.  314. 

(Annotated) 

Xotice  of  injury  and  cause  thereof. 

Validity  of  contract  for  notice  of  injury 
to  employer  as  condition  to  maintain- 
ing action  for  injury,  see  Conflict  of 
Laws,  6. 

Notice  to  city  of  injury  to  municipal  em- 
ployee on  highway,  see  Municipal  Cor- 
porations, 468. 

Notice  of  claim  under  fellow  servant  act, 
see  Notice,  62. 

186.  The  taking,  by  a  railroad  claim 
agent,  of  a  written  statement  from  an  em- 
ployee injured  by  the  derailment  of  his  en- 
gine, regarding  the  time,  place,  manner,  and 
cause  of  the  derailment,  and  the  nature  and 
extent  of  the  injuries,  within  three  weeks 
after  the  happening  thereof,  constitutes  a 
waiver  by  the  company  of  a  clause  in  the 
injured  person's  contract  of  employment, 
providing  that  notice  of  a  claim  for  an  in- 
jury must  be  given  within  thirty  days  of 
the  happening  thereof,  notwithstanding  the 
statement  did  not  state  the  amount  of  the 
claim  for  the  injury,  as  required  by  the 
contract.  Smith  v.  Chicago,  R.  I.  &  P.  R.  Co. 
28:  1255,  107  Pac.  635,  82  Kan.  136. 

187.  A  notice  to  an  employer  of  injury 
to  an  employee  which  was  caused  by  allow- 
ing unexploded  charges  of  dynamite  to  re- 
main in  rocks  near  to  which  the  employee 
was  at  work,  which  does  not  mention  such 
negligence,  but  merely  states  failure  to  fur- 
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nish  a  safe  working  place  and  properly  to 
inspect,  guard,  and  protect  the  working 
place,  is  not  saved  from  insufficiency  by  a 
provision  in  the  statute  that  no  notice 
shall  be  deemed  insufficient  by  reason  of  an 
inaccuracy  in  stating  the  cause  of  injury. 
Finnigan  v.  New  York  Contr.  Co.  21:  233, 
87  N.  E.  424,  194  N.  Y.  244. 

188.  A  notice  to  an  employer  of  injury  to 
an  employee  does  not  comply  with  a  stat- 
ute requiring  notice  to  be  given  of  the 
cause  of  injury,  which  states  that  it  was 
caused  solely  "by  reason  of  your  negligence 
in  that  you,  as  his  master,  failed  to  fur- 
nish him  with  a  suitable  and  safe  place  to 
work,  and  failed  to  safeguard  said  place 
in  which  the  injured  person  was  directed  to 
work,  and  failed  to  furnish  him  with  suit- 
able tools,  appliances,  apparatus,  ways, 
works,  and  machinery  in  connection  with 
the  work,  and  in  that  you  failed  properly 
to  inspect,  guard,  and  protect  the  place 
where  he  was  at  work,  and  in  that  you 
failed  to  furnish  him  with  competent  fore- 
men and  coemployees,  and  in  that  you 
failed  to  formulate,  promulgate,  and  en- 
force proper  rules  and  regulations  for  his 
safety."  Finnigan  v.  New  York  Contr. 
Co.  21:  233,  87  N.  E.  424,  194  N.  Y.  244. 

(Annotated) 

189.  The  fact  that  the  foreman  of  a  mas- 
ter was  present  immediately  after  the  hap- 
pening of  an  accident  which  caused  injury 
to  an  employee,  and  therefore  must  have 
known  the  cause  of  the  trouble,  does  not 
dispense  with  the  requirement  of  the  stat- 
ute that  no  action  shall  be  maintained  for 
compensation  in  case  of  such  injuries,  un- 
less notice  of  the  time,  place,  and  cause  of 
the  accident  shall  be  given  to  the  employer 
within  a  specified  time.  Finnigan  v.  New 
York  Contr.  Co.  21:  233,  87  N.  E.  424,  194 
N.  Y.  244. 

190.  Notice  to  an  employer  of  liability 
for  injury  to  an  employee,  because  of  fail- 
ure to  furnish  a  suitable  and  safe  place  to 
work,  and  properly  to  inspect,  guard,  and 
protect  the  place  where  the  employee  was 
at  work,  does  not  fairly  include  the  act  of 
the  master  in  allowing  an  unexploded 
charge  of  dynamite,  used  to  remove  rock, 
to  remain  in  the  rock  near  where  the  in- 
jured person  was  placed  at  work.  Finnigan 
V.  New  York  Contr.  Co.  21:  233,  87  N.  E. 
424,  194  N.  Y.  244. 

191.  Failure  of  the  employer  to  receive 
the  notice  is  immaterial  where  a  statute 
providing  for  service  of  notice  of  injury  for 
which  the  master  is  to  be  held  liable  states 
that  it  may  be  served  by  post,  by  letter 
addressed  to  the  person  on  whom  it  is  to 
be  served.  Hurley  v.  Olcott,  28:  238,  91  N. 
E.  270,  198  N.  Y.  132.  (Annotated) 
Liability  generally  under  Federal  em- 
ployers' liability  act. 

Exclusiveness  of  Federal  employers'  liabil- 
ity act,  see  Commerce,  57-'62. 

Removal  of  cause  arising  under  act,  see 
Constitutional  Law,  548;  Removal 
OF  Causes,  3. 

Jurisdiction  of  state  courts  of  action  under 
act,  see  Courts,  210-212. 
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Measure  of  damages  in  action  under  act,  see 
Damages,  397. 

Who  is  dependent  beneficiary  within  mean- 
ing of  act,  see  Deatji,  6. 

Presumption  as  to,  see  Evidence,  436. 

Relevancy  of  evidence  in  action  under  act, 
see  feviDENCE,   1728. 

Evidence  as  to  whether  railroad  employee 
was  engaged  in  interstate  commerce, 
see  Evidence,  1963. 

Sufficiency  of  evidence  to  sustain  amount 
of  verdict  in  action  for  death,  see  Evi- 
dence, 2318. 

Sufficiency  of  complaint  in  action  under 
act,  see  Pleading,  296. 

Retroactive  effect  of  act,  see  Statutes,  317. 

Directing  a  verdict  in  action  under  act,  see 
Trial,  760. 

192.  Before  an  employee  can  recover  for 
an  injury  under  the  Federal  employers'  lia- 
bility act  (act  April  22,  1908,  chap.  149, 
35  Stat.  65,  U.  S.  Comp.  St.  Supp.  1911,  p. 
1322)  it  must  appear  that  at  the  time  of 
the  injury  the  defendant  railroad  was  en- 
gaged in  the  work  of  interstate  commerce, 
and  that  such  employee  was  by  the  carrier 
employed  in  such  commerce;  and  to  con- 
stitute him  a  person  so  employed,  his  work 
at  the  time  of  the  injury  must  have  had  a 
real  and  substantial  connection  with  the 
interstate  commerce  in  which  such  carrier 
was  then  engaged.  Barker  v.  Kansas  City, 
M.  &  0.  R.  Co.  43:  1121,  129  Pac.  1151,  88 
Kan.   767. 

193.  A  member  of  a  switching  crew  in- 
jured while  attempting  to  move  on  a 
switch  a  tank  car  loaded  with  oil  for  en- 
gines running  between  states,  as  well  as 
for  his  own,  which  is  engaged  in  moving 
cars  between  switches  and  the  main  track 
where  they  are  left  and  taken  up  by  inter- 
state trains  for  transportation  into  other 
states  as  well  as  to  points  within  the  state 
where  he  is  located,  is,  although  his  duties 
are  all  performed  in  one  state,  employed  in 
interstate  commerce  within  the  operation 
of  the  Federal  employers"  liability  act. 
Montgomery  v.  Southern  P.  Co.  47:  13,  131 
Pac.   507,   64   Or.   597.  (Annotated) 

194.  An  operator  of  a  railroad  pumping 
plant  which  furnishes  water  for  interstate 
and  cross-state  engines  is  employed  in  in- 
terstate commerce  while  riding  from  his 
home  to  his  work  on  a  hand  car  furnished 
by  the  company  for  that  purpose,  so  as  to 
be  within  the  operation  of  the  Federal  em- 
ployers' liability  act  if  injured  by  those, 
during  that  time,  in  charge  of  an  interstate 
train.  Horton  v.  Oregon-Washington  R. 
&  Nav.  Co.  47:  8,  130  Pac.  897,  72  Wash. 
503.  (Annotated) 

195.  A  railroad  fireman  who,  in  ac- 
cordance with  his  contract,  is  obeying  an 
order  to  report  at  a  station  for  transporta- 
tion to  relieve  the  crew  of  an  interstate 
train,  is  employed  in  interstate  commerce, 
and  therefore  the  railroad  company  is  lia- 
ble under  the  Federal  employers'  liability 
act  for  his  negligent  killing  by  fellow  serv- 
ants also  engaged  in  interstate  commerce, 
while  crossing  the  track  at  the  station 
where  he  was  ordered  to  report.  Lamphere 
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V.   Oregon    R.   &   Nav.    Co.   47:  i,    196   Fed. 
336,  116  C.  C.  A.  156.  (Annotated) 

196.  An  employee  engaged  in  replacing 
a  bolt  in  the  brake  beam  of  the  tender  of 
an  engine  engaged  in  interstate  commerce, 
while  it  is  on  a  switch  track  at  a  terminal 
station  being  prepared  for  tne  return  trip, 
is  within  the  protection  of  the  Federal  em- 
ployers' liabilitv  act.  Baltimore  &  0.  R. 
Co  v.  Darr,  47^4,  204  Fed.  751.  124  C.  C. 
A.  565.  (Annotated) 

197.  An  employee  on  a  local  work  train 
who,  by  direction  of  his  foreman,  while  not 
working  on  Sunday,  attempts  to  catch  a 
passing  freight  train  to  go  for  mail,  is  not 
within  the  protection  of  the  Federal  em- 
ployers' liability  act.  Meyers  v.  Norfolk  & 
W.  R.  Co.  48:  987,  78  S.  E.  280,  162  N.  C. 
343.  (Annotated) 

2.   Rules  and  regulations;   methods  of 
ivorU. 

(See   also   same   heading   in  Digest   L.R.A. 

1-70.) 

As  to  method  of  running  trains,  see  infra, 
II.  a,  4,  d,    (4). 

Servant's  disobedience  of  rules,  see  infra, 
II.  d. 

Effect  of  rules  on  liability  on  bond  insur- 
ing against  negligence  of  employee,  see 
Bonds,  35 :  Evidence,  1758 ;.  Trial,  539. 

Admissibility  of  evidence  as  to  abrogation 
of  rule  of  railroad  companv,  see  Evi- 
dence, 1807,  1865. 

Question  for  jury  as  to  reasonableness  of 
rule,  see  Trial,  196. 

See  also  supra,  131;  infra,  866. 

198.  A  rule  that  employees  in  a  factory 
must  keep  their  street  clothing  in  the  dress- 
ing room  and  away  from  machinery  is  rea- 
sonable. Thomas  v.  Houston,  Stanwood.  & 
Gamble  Co.  37:  950,  142  S.  W.  214,  146  Ky. 
156. 

199.  A  railroad  company  which  establishes 
a  schedule  for  trains,  with  knowledge  that 
it  cannot  be  met  if  another  rule  requir- 
ing the  stopping  at  signals  the  lights  of 
which  are  out  is  complied  with,  abrogates 
the  latter  rule.  Haynes  v.  North  Carolina 
R.  Co.  9:  972,  55  S.  E.  516,  143  N.  C.   154. 

(Annotated) 

200.  A  master  waives  a  rule  established 
by  him  that  reports  of  defects  in  instru- 
mentalities furnished  his  servants  should 
be  made  to  a  designated  agent,  by  person- 
ally receiving  such  a  complaint,  investi- 
gating it,  and  promising  to  repair.  Comer 
v.  Mever  (N.  J.  Err.  &  App.)  29:  597,  74 
Atl.  497,  78  N.  J.  L.  464. 

Duty  to  adopt  proper  rules. 

201.  The  master  may  discharge  his  duty  of 
providing  rules  for  the  conduct  of  his  serv- 
ants in  the  operation  of  dangerous  machin- 
ery and  appliances  by  promulgating  general 
rules  on  the  same  subject,  or  by  authoriz- 
ing a  servant  to  give  general  directions  in 
the  nature  of  rules  governiiifi;  the  matter. 
Moore  v.  Dublin  Cotton  Mills.  10:  772,  56 
S.  E.  839,  127  Ga.  609.  (Annotated) 
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202.  A  railroad  company  is  not  bound  to 
adopt  a  rule  prescribing  the  location  in  a 
train,  of  defective  cars.  Sliuster  v.  Phila- 
delphia, B.  &  W.  R.  Co.  4:  407,  62  Atl.  689, 
6  Penn.   (Del.)   4. 

203.  A  railroad  company  is  not  negligent 
in  failing  to  provide  a  rule  forbidding  car 
inspectors  to  ride  upon  trains  which  are 
being  run  on  to  the  tracks  for  inspection. 
Shuster  v.  Philadelphia,  B.  &  W.  R.  Co. 
4:  407,  62  Atl.  689,  6  Penn.  (Del.)  4. 

204.  Failure  of  the  master  to  promulgate 
rules  and  regulations,  or  to  give  instruc- 
tions tending  in  any  way  to  protect  em- 
ployees working  on  a  coal  wharf  from  being 
run  over  by  cars  which  are  set  in  motion  at 
irregular  intervals,  or  to  require  signals  or 
the  presence  of  a  lookout  in  front  of  the 
cars  while  moving,  such  precautions  being 
entirely  easy  and  feasible,  makes  out  a 
prima  facie  case  of  negligence  and  liability 
for  resulting  injury  to  a  servant.  Polaski 
v.  Pittsburgh  Coal  Dock  Co.  14:  952,  114  N. 
VV.  437,  134  Wis.  259. 

205.  A  master  owes  no  duty  to  employees 
engaged  in  unloading  logs  from  railroad 
cars,  to  promulgate  rules  as  to  warnings  to 
be  given  by  the  man  on  the  car  to  those  on 
the  ground  before  rolling  logs  off  the  car, 
where  the  number  of  men  is  small  and  all 
work  in  plain  sight  and  hearing  of  each 
other.  Corrigan  v.  New  Dells  Lumber  Co. 
48:  466,  143  N.  W.  666,  154  Wis.  586. 

206.  Whether  or  not  a  rule  for  the  opera- 
tion of  an  elevator  should  have  been  estab- 
lished in  a  manufacturing  establishment 
should  not  be  left  to  the  jury  arbitrarily, 
but  proof  should  be  required  that  the  prac- 
tice of  promulgating  such  rule  in  similar 
manufactories,  under  similar  conditions,  is 
general.  Zebrowski  v.  Warner  Sugar  Ref. 
Co.  (N.  J.  Err.  &  App.)  46:  233,  83  Atl. 
957,  83  N.  J.  L.  558. 

207.  The  owner  of  a  sugar  refinery  which 
employs  between  one  hundred  and  fifty  and 
two  hundred  men  is  not  bound  to  establish 
rules  relating  to  the  running  of  an  elevator 
therein,  nor  is  he  bound  to  employ  a  man 
specially  to  operate  the  elevator,  in  the  ab- 
sence of  evidence  showing  a  general  usage 
or  custom  to  that  effect.  Zebrowski  v.  War- 
ner Sugar  Ref.  Co.  (N.  J.  Err.  &  App.)  46: 
233,  83  Atl.  957,  83  N.  J.  L.  558. 

( Annotated ) 

208.  A  charge  of  negligence  against  a 
street  car  company  in  failing  to  promulgate 
adequate  rules  for  the  use  of  a  cross-over 
track  is  not  supported  by  evidence  merely 
that  employees  were  instructed  to  look  out 
when  using  the  cross-over,  and  see  that  there 
was  nothing  approaching.  Norfolk  &  P. 
Traction  Co.  v.  Ellington,  17:  117,  61  S.  E. 
779,  108  Va.  245. 

209.  Failure  of  an  employer  who  has 
provided  for  his  establishment  a  system  of 
lighting  which  is  subject  to  occasional  in- 
terruptions, to  promulgate  a  rule  requiring 
employees  to  remain  in  their  places  during 
the  absence  of  light,  the  only  office  of  which 
would  be  to  warn  employees  of  danger  from 
obstructions  that  might  be  in  their  way, 
will  not  render  him  liable  for  injury  to  an 
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I  adult  employee  familiar  with  the  condi- 
I  tions,  who,  in  attempting  to  move  about  in 
the  darkness,  falls  over  a  truck  and  is  in- 
jured; since,  if  the  presence  of  the  truck 
was  to  be  anticipated,  the  employee  should 
be  charged  with  knowledge  of  it;  and  if 
the  likelihood  of  its  presence  was  so  unusual, 
unexpected,  and  improbable  as  to  relieve 
the  servant  from  fault  in  not  guarding 
against  it,  the  employer  cannot  be  found 
to  be  in  fault  in  not  anticipating  the  dan- 
ger and  warning  the  employee  of  it.  Ahem 
V.  Amoskeag  Mfg.  Co.  21:  89,  71  Atl.  213, 
75  N.  H.  99.  (Annotated) 

Effect  of  violation  of  rule. 
ElTect  of  servant's  disobedience  of  rule,  see 

infra,  II.  d. 
Presumption    of    waiver    of    rule,    see   Evi- 
dence, 440. 

210.  A  railroad  company  is  liable  for  in- 
jury to  a  section  foreman  in  charge  of  a 
hand  car  who  was  injured  by  the  explosion 
of  a  signal  torpedo  which  had  been  placed 
to  guard  a  standing  train,  where,  contrary 
to  the  rules  of  the  road,  a  brakeman  did  not 
remain  with  the  torpedo,  so  that  the  fore- 
man, seeing  the  train  and  observing  the 
absence  of  the  brakeman,  was  misled  into 
the  belief  that  no  torpedo  had  been  placed 
at  that  point.  Murphy  v.  Galveston,  H.  & 
N.  R.  Co.  9:  762,  101  S.  W.  439,  100  Tex. 
490. 

3.  Duty  to  tvam  or  instruct. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Assumption  of  risk  of  failure  to  give  warn- 
ing, see  infra,  506,  536. 

Delegation  of  duty,  see  infra,  738-741. 

Fellow  servant's  failure  to  give  warning, 
see  infra,  857. 

Person  charged  with  duty  of  giving  warn- 
ing as  fellow  servant,  see  infra,  827- 
829. 

Opinion  evidence  as  to  necessity  of  warning, 
see  Evidence,  1087,  1088. 

Sufficiency  of  evidence  of  neglect  of  duty  to 
warn,  see  Evidence,  2130. 

Sufficiency  of  pleading  to  show  failure  to 
warn,  see  Plh:ading,  302. 

Failure  to  warn  as  proximate  cause  of  in- 
jury, see  Proximate  Cause,  129. 

Negligence  in  failing  to  give,  as  question 
for  jury,   see  Tbial,   469-471. 

Impeachment  of  witness  testifying  as  to 
warning,  see  Witnesses,  184. 

See  also  supra,  131,  142,  209;  infra,  362, 
671-674. 

211.  No  duty  rests  on  the  master  to 
warn  a  servant  of  defects,  risks,  or  dan- 
gers which  are  "so  patent  as  to  be  readily 
observed  by  him  by  the  reasonable  use  of 
his  senses,  having  in  view  his  age,  intelli- 
gence, and  experience."  Chicago,  B.  &  Q. 
R.  Co.  V.  Shalstrom,  45:  387,  195  Fed.  725, 
115  C.  C.  A.  515. 

212.  A  master  cannot  escape  liability 
for  injury  to  his  servant,  because  he  fur- 
nished   him    with    proper   implements   with 
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which  to  do  his  work  the  use  of  which 
would  have  prevented  the  accident,  if  the 
master  did  not  tell  him  to  use  them  in  the 
particular  case,  and  he  did  not  know,  and 
was  not  in  fault  in  not  knowing,  that  he 
ought  to  have  done  so.  Willis  v.  Plymouth 
&  C.  Teleph.  Exch.  Co.  30:  477,  75  Atl.  877, 
75  N.  H.  453. 

213.  The  rule  that  a  master  is  liable  for 
any  injury  to  an  employee  which  may  result 
from  his  being  sent  into  a  dangerous  place 
to  perform  labor  without  wafning  of  the 
danger  does  not  apply  to  render  the  master 
liable,  where  the  place  is  safe  except  when 
the  machinery  installed  thereia  is  started, 
and  the  only  lack  of  warning  is  failure  to 
give  notice  to  the  servant  while  he  is  in  a 
position  of  danger,  of  the  foreman's  inten- 
tion to  start  the  machinery.  Peterson  v. 
Chicago,  R.  I.  &  P.  R.  Co.  46:  766,  128  N. 
W.  932,  149  Iowa,  496. 

214.  An  employer  is  under  no  obligation 
to  instruct  or  warn  an  employee  as  to  the 
use  of  a  machine  which  he  is  not  employed 
to  operate.  Stodden  v.  Anderson  &  W. 
Mfg.  Co.  16:  614,  116  N.  W.  116,  138  Iowa, 
398. 

215.  A  master  is  not  bound  to  inform  his 
servants  that  a  portion  of  the  work  is  under 
the  charge  of  an  independent  contractor  for 
whose  conduct  he  is  not  responsible.  Miller 
V.  Moran  Bros.  Co.  i :  283,  81  Pac.  1089,  39 
Wash.  631. 

216.  The  rule  that  one  sending  his  serv- 
ants to  work  on  another's  property  does  not 
assume  the  responsibility  for  secret  and  hid- 
den dangers  does  not  apply  in  case  he  con- 
tracts to  erect  a  building  there,  to  absolve 
him  from  the  duty  of  ascertaining  and 
warning  the  servants  of  unsafe  conditions 
existing  in  such  relation  to  the  working 
place  as  to  render  it  unsafe.  Clark  v. 
Union  Iron  &  Foundry  Co.  45:  295,  137  S. 
W.  577,  234  Mo.  436. 

217.  A  master  is  not  negligent  in  failing 
to  inform  his  servant  of  danger,  when  in- 
jury is  unlikely  to  follow  lack  of  informa- 
tion, and  cannot  reasonably  be  expected 
to  do  so  when  the  chance  of  injury  on  ac- 
count of  lack  of  information  is  remote, 
and  cannot  reasonably  be  anticipated,  and 
will  not  happen  unless  in  exceptional  cir- 
cumstances. Nordstrom  v.  Spokane  &  I.  E. 
R.  Co.  25:  364,  104  Pac.  809,  55  Wash.  521. 

218.  A  master  is  not  required  to  warn  an 
ordinarily  intelligent  but  inexperienced 
adult  employed  about  a  drop  hammer  that 
the  pressing  down  of  the  treadle  when  the 
hammer  is  uplifted  will  cause  the  hammer 
to  fall,  and  the  danger  of  injury  therefrom 
to  his  hands  should  they  be  under  it. 
Rahles  v.  J.  Thompson  &  Sons  Mfg.  Co.  23: 
296,  118  N.  W.  350,  119  N.  W.  289,  137 
Wis.  506. 

219.  A  master  is  not  liable  for  failure 
to  warn  his  servant  that  handling  timber 
treated  with  creosote  will  cause  burns  and 
blisters,  if  the  servant  already  knows  that 
fact.  Pinkley  v.  Chicago  &  E.  I.  R.  Co. 
35:  679,  92  N.  E.  896,  246  111.  370. 

220.  A  railroad  company  which  has  for 
a  number  of  years  been  using  timbers 
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treated  with  creosote  without  injury  to 
employees  further  than  superficial  burns 
and  blisters  which  readily  healed,  is  not 
liable  to  an  employee  set  at  work  upon 
such  timbers  without  warning,  for  injury 
of  a  permanent  character  due  to  systemic 
poisoning  through  the  inhaling  of  the 
fumes,  where  his  is  the  only  case  of  that 
kind  which  ever  occurred  among  its  em- 
ployees, and  it  knows  of  only  one  other 
case,  and  that  occurred  on  the  same  day 
on  which  its  employee  was  injured,  since 
it  is  not  chargeable  with  notice  of  the 
dangerous  character  of  the  preparation. 
Pinkley  v.  Chicago  &  E.  I.  R.  Co.  35:  679, 
92  N.   E,   896,  246  111.  370.        (Annotated) 

221.  The  owner  of  a  lumber  camp  owes 
the  duty  to  an  employee  engaged  in  building 
a  bridge,  to  give  him  warning  when  a  tree 
which  is  being  cut  by  other  employees  is 
about  to  fall,  which  he  cannot  delegate,  and 
he  will  therefore  be  liable  in  case  the  bridge 
constructor  is  injured  by  a  tree  felled  upon 
him  without  warning,  although  those  en- 
gaged in  felling  the  tree  had  been  instructed 
to  give  the  necessary  warning.  Lucey  v. 
Stack-Gibbs  Lumber  Co.  46:  86,  131  Pac.  897, 
23  Idaho,  628.  ( Annotated ) 

222.  A  master  is  under  no  obligation  to 
instruct  an  employee  as  to  the  danger  of 
felling  tall  trees  in  a  forest,  since  the  dan- 
gers are  open  and  obvious  to  ordinary  in- 
spection. Anderson  v.  Columbia  Improv. 
Co.  2:  840,  82  Pac.  1037,  41  Wash.  83. 

(Annotated) 

223.  A  hospital,  upon  assigning  an  inex- 
perienced nurse  to  attend  a  patient  sick 
from  a  contagious  disease,  is  bound  to  in- 
form her  of  the  dangerous  character  of  the 
service.  Hewett  v.  Woman's  Hospital  Aid 
Asso.  7:  496,  64  Atl.  190,  73  N.  H.  556. 

224.  One  contracting  to  place  the  super- 
structure of  a  bridge  upon  concrete  piers  to 
be  erected  by  another  cannot  relieve  itself 
from  liability  to  employees  injured  by  be- 
ginning the  work  before  the  piers  were  suf- 
ficiently hard,  by  relying  upon  the  engineer 
in  charge  of  the  whole  work  to  warn  the 
employees  of  the  danger  of  beginning  the 
work  too  soon,  and  to  see  that  the  piers 
were  safe  before  permitting  the  work  to 
be  begun.  Pennsylvania  Steel  Co.  v.  Nace, 
45:  281,  77  Atl.  n21,  113  Md.  460. 

225.  One  contracting  to  place  the  super- 
structure of  a  bridge  on  concrete  piers  to 
be  erected  by  another  is,  where  his  em- 
ployees do  not  know,  and  cannot,  by  the 
exercise  of  ordinary  care,  learn,  of  the  dan- 
ger of  attempting  to  do  the  work  before 
the  piers  have  become  sufficiently  hard, 
bound  to  warn  them  of  the  danger,  or  in- 
spect the  piers  to  learn  their  condition  be- 
fore sending  the  men  upon  them.  Pennsyl- 
vania Steel  Co.  V.  Nace,  45:  281,  77  Atl. 
1121,  113  Md.  460. 

Duty  to   ignorant   foreigner. 

226.  The  rule  that  an  employer  is  not 
liable  for  failure  to  warn  an  adult  em- 
ployee of  a  risk  naturally  incident  to  the 
employment,  in  the  absence  of  notice  of  the 
ignorance  of  the  workman,  does  not  excuse 
one    employing    an    ignorant    foreigner    to 
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load  cars  near  unguarded  steel  rails  which  i 
which  are  heavily  charged  with  electricity, 
and  over  which  such  servant  may  lawfully  i 
pass  in  the  course  of  his  employment,  from 
the  duty  to  warn  him  of  the  dangers  of 
coming  in  contact  therewith.  Cetofonte  v. 
Camden  Coke  Co.  (N.  J.  Err.  &  App.)  27: 
1058,  75  Atl.  913,  78  N.  J.  L.  662. 

227.  One  employing  an  ignorant  foreigner 
to  load  cars  near  unguarded  steel  rails 
which  are  heavily  charged  with  electricity, 
and  over  which  such  servant  may  lawfully 
pass  in  the  course  of  his  employment,  and 
of  the  dangers  of  which  he  has  no  knowl- 
edge, is  bound  to  warn  such  servant  of  the 
dangers  of  coming  in  contact  therewith. 
Cetofonte  v.  Camden  Coke  Co.  (N.  J.  Err. 
&  App.)  27:  1058,  75  Atl.  913,  78  N.  J.  L. 
662. 

228.  The  duty  of  a  master  to  warn  of  the 
dangers  incident  to  machinery  an  adult  for- 
eigner who  has  been  in  the  country  only  a 
few  years,  and  cannot  speak  English,  and 
is  illiterate,  is  only  such  as  he  owes  to  any 
ordinarily  intelligent  but  inexperienced 
adult  servant.  Rahles  v.  J.  Thompson  & 
Sons  Mfg.  Co.  23:  296,  118  N.  W.  350,  119 
N.  W.  289,  137  Wis.  506.  (Annotated) 
As  to  danger  of  explosion. 

Danger  from  biasing,  see  infra,  233,  234. 

229.  An  experienced  boiler  maker  and 
fireman  is  chargeable  with  notice  of  the 
danger  of  back  fire  or  explosion  from  the 
use  of  shavings  and  sawdust  in  the  furnace, 
although  he  has  never  used  that  kind  of 
fuel,  and  therefore  his  employer  is  not  neg- 
ligent in  failing  to  instruct  him  as  to  such 
danger.  Props  v.  Washington  Pulley  & 
Mfg.  Co.  45:  658,  111  Pac.  888,  61  Wash. 
8. 

230.  A  master  cannot  be  held  liable  for 
injuries  caused  by  the  explosion  of  bags  of 
celluloid  checks  which  were  stored  in  a 
vault,  in  which  it  was  sometimes  necessary 
to  use  matches  and  a  kerosene  lamp  kept 
there  for  that  purpose,  where  the  possibility 
of  their  becoming  ignited  was  very  remote, 
and  no  anticipation  of  such  a  danger  was 
entertained  by  anyone,  on  the  ground  that 
he  was  negligent  in  that  he  failed  to  warn 
servants  whose  duty  it  was  to  enter  such 
vaults  of  the  highly  inflammable  and  explo- 
sive character  of  such  checks,  since,  while 
it  is  known  that  celluloid  is  highly  inflam- 
mable, it  is  not  generally  considered  an  ex- 
plosive. Ford  V.  Tremont  Lumber  Co.  22: 
917,  49  So.  492,  123  La.  742. 

231.  A  manufacturer  whose  plan  of  op- 
erations includes  the  drawing  of  molten 
enamel  into  water  is  bound  to  instruct  his 
employees  of  the  scientific  fact  that  the 
use  of  too  small  a  quantity  of  water  is 
likely  to  result  in  an  explosion.  Adams  v. 
Grand  Rapids  Refrigerator  Co.  27:  953,  125 
N.  W.  724,  160  Mich.  590.  (Annotated) 

232.  A  master  is  not  negligent  in  failing 
to  warn  an  employee  of  the  danger  of  an 
explosion  of  a  straight  emery  wheel  upon 
which  he  is  set  to  work,  where  the  danger 
of  explosion  is  so  slight  as  to  relieve  him 
of  the  charge  of  negligence  in  furnishing 
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such   wheel.     Brands  v.   St.   Louis   Car  Co. 
18:  701,  112  S.  W.  511,  213  Mo.  698. 
As  to  blasting. 

Duty  as  to  inspection  after  blasting,  see 
infra,  441. 

233.  A  master  is  not  negligent  in  failing 
to  warn  an  adult  employee  of  ordinary  intel- 
ligence, who  has  had  several  months'  ex- 
perience in  drilling  holes  for  blasting,  and 
in  actually  firing  the  blasts,  of  the  danger 
of  putting  powder  into  a  drill  hole  in  which 
the  dynamite  has  been  exploded,  before  the 
fire  from  the  fuse  and  wrappings  has  had 
time  to  burn  out.  Hardy  v.  Chicago,  R.  I. 
&  P.  R.  Co.  19:  997,  115  N.  W.  8,  139  Iowa, 
314.  (Annotated) 

234.  The  masterial  duty  rests  upon  a  mine 
owner  to  give  warning  to  employees  when 
blasts  of  highly  dangerous  explosives  are 
to  be  fired,  which  cannot  be  delegated  to 
employees  so  as  to  relieve  the  master  from 
liability  for  their  neglect  to  perform  it. 
Hendrickson  v.  United  States  Gypsum  Co. 
9:  555,  110  N.  W.  322,  133  Iowa,  89. 

As  to  danger  from  antomatic  move- 
ments. 

235.  An  employer,  when  setting  an  inex- 
perienced employee  at  work  on  a  machine, 
the  action  of  which  is  caused  by  pressure 
from  his  foot,  is  bound  to  warn  him  of  the 
danger  of  injury  by  automatic  action  of  the 
foot  in  case  it  becomes  necessary  to  make 
a  movement  of  the  hand  similar  to  that 
ordinarily  made  for  feeding  the  machine, 
unless  the  court  can  say  as  matter  of  law 
that  the  circumstances  were  such  that  the 
employee  should  have  known  of  such  dan- 
ger. Kaczmarek  v.  Gender,  P.  &  F.  Co.  44: 
779,   134   N.   W.   348,   148   Wis.   46. 

( Annotated ) 
As  to  vicionsness  of  horse. 
See  also  supra,  142. 

236.  The  expression  of  opinion  by  a  veter- 
inary surgeon  called  to  pass  upon  the  health 
of  a  horse,  that  he  is  vicious,  does  not  im- 
pose upon  the  owner  the  duty  of  warning 
his  stableman,  who  has  handled  him  for  two 
months,  against  his  liability  to  kick.  Cooper 
V.  Cashman,  3:  209,  76  N.  E.  461,  190  Mass. 
75.  (Annotated) 

237.  One  who  purchases  a  lot  of  strange 
horses,  one  of  which  kicks  a  man  soon  after 
being  placed  in  the  stable,  is  not  bound  to 
warn  the  regular  stableman  of  danger  in 
handling  him  after  he,  with  no  reason  on 
his  employer's  part  to  suppose  that  he  is 
ignorant  of  such  incident,  has  handled  him 
for  two  months.  Cooper  v.  Cashman,  3: 
209,  76  N.  E.  461,  190  Mass.  75. 

(Annotated) 

Railroad  cases. 

Right  of  section  hand  to  benefit  of  statute 
requiring  crossing  signals,  see  Rail- 
roads, 114. 

238.  A  railroad  company  is  not  negli- 
gent in  failing  to  give  notice  to  its  car 
inspectors  of  the  dangerous  condition  of  a 
car  which  it  has  placed  in  a  train  to  be 
taken  to  the  shop  for  repairs,  where  it  has 
cards  upon  it  indicating  its  defective  «on- 
dition.     Shuster  v.    Philadelphia,  B.  &  W. 


186G 


MASTER  AND  SERVANT,  II.  a,  3. 


R.  Co.  4:  407,  62  Atl.  689,  6  Penn.   (Del.)  4. 

239.  A  master  who  has  provided  a  safe 
place  and  safe  appliances  for  his  servants 
is  not  negligent  in  failing  to  employ  a  fire- 
man for  a  slow-moving  engine,  not  neces- 
sary or  proper  for  its  safe  management,  but 
merely  to  discover  and  give  notice  of  a 
transitory  danger  to  an  employee,  caused  by 
the  act  of  a  coemployee  in  placing  a  truck 
too  near  a  railroad  track,  when  such  dan- 
ger could  not  have  been  reasonably  appre- 
hended. Haskell  &  B.  Car  Co.  v.  Przezd- 
ziankowski,  14:  972,  83  N.  E.  626,  170  Ind.  1. 

240.  A  mere  exception  in  a  rule,  requiring 
the  stationing  of  a  signal  man  on  the  end 
of  a  train  moving  backward,  shifting 
and  making  up  trains  in  yards,  will  not  ex- 
empt the  company  from  all  duty  to  em- 
ployees so  to  station  a  man  to  warn  them 
of  peril,  if  ordinary  care  requires  that  it  ,e 
done.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Jack- 
son, 6:  646,  93  S.  W.  746,  78  Ark.  100. 

241.  A  railroad  company  is  not  liable 
for  injury  to  an  engineer  who  leaps  from 
his  engine  upon  seeing  Lhe  headlight  of 
another  engine  a  short  distance  ahead  ap- 
parently on  the  main  track,  but  in  fact 
on  a  spur,  because  of  failure  to  warn  him 
of  the  existence  of  the  spur,  or  because  of 
leaving  an  engine  standing  so  near  the 
main  track  with  headlight  burning.  Stew- 
art V.  Nashville,  C.  &  St.  L.  R.  Co.  47:  327, 
61  So.  73,  183  Ala.  339.  (Annotated) 

242.  It  is  negligence  for  a  railroad  compa- 
pany  to  make  a  flying  switch  without  warn- 
ing at  a  place  where  its  employees  are  accus- 
tomed to  cross  its  tracks  in  going  to  and 
from  their  meals,  at  a  time  when  they  may 
be  expected  to  be  so  engaged.  Farris  v. 
Southern  R.  Co.  40:  1115,  66  S.  E.  457,  151 
X.  C.  483. 

As  to  elevators. 

Dutv  to  warn   infant  employee,  see  infraj 

■^251. 
Duty  as  to  inspection,  see  infra,  443. 

243.  A  master  who  directs  a  servant  to  re- 
move refuse  from  an  elevator  pit  cannot 
delegate  to  his  fellow  servant  the  duty  of 
warning  him  when  the  elevator  is  to  descend 
and  render  the  place  dangerous,  so  as  to 
relieve  himself  from  liability  for  injury  due 
to  failure  to  give  warning.  IliflF  v.  Cudahy 
Packing  Co.  46:  775,  112  Pac.  165,  83  Kan. 
588. 

W^orkmen  in  trencH. 

Duty  to,  generally,  see  infra,  306-308. 

244.  The  master  does  not  owe  the  duty  to 
laborers  at  work  in  a  trench  to  warn  them 
of  the  appearance  of  a  crack  in  the  earth 
adjacent  to  the  opening,  which  indicates 
that  there  is  danger  of  a  cave-in  where  he 
has  provided  timber  for  shoring  the  sides 
of  the  trench  where  necessary.  Brown  v. 
People's  Gaslight  Co.  22:  738,  71  Atl.  204, 
81  Vt.  477. 

Iiinemen. 

Duty  as  to  inspection,  see  infra,  442. 
Assumption  of  risk  by,  see  infra,  498. 
Injury  by  negligence  of  fellow  servant,  see 

infra,  727. 
Who   are   fellow    servants   of   lineman,    see 

infra,  796,  797. 
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Negligence  as  question  for  jury,  see  Triai,, 

469. 
See  also  infra,  299,  463,  471. 

245.  A  telephone  company  which  sends  a 
man  to  straighten  an  angle  pole,  knowing 
that  it  is  less  than  the  usual  depth  in  the 
ground,  of  which  fact  or  of  the  danger  of 
straightening  such  poles  he  is  ignorant, 
must  use  ordinary  care  to  notify  him  of  the 
dangers  peculiar  to  the  service  because  of 
it.  Willis  v.  Plymouth  &  C.  Teleph.  E.xch. 
Co.  30:  477,  75  Atl.  877,  75  N.  H.  453. 
Minors. 

Admissibility  of  evidence  to  show  capacity 
of  infant  employee,  see  Evidence,  ]78]. 

246.  A  ma.«ter  is  under  no  obligation  to 
instruct  a  nineteen-year-old  employee  of 
ordinary  capacity  and  intelligence,  of  the 
danger  attendant  upon  the  mixing  of  lime 
and  water  for  the  making  of  whitewash. 
Bollington  v.  Louisville  &  N.  R.  Co.  8:  1045, 
100  S.  W.  850,  125  Ky.  186. 

247.  A  manufacturer  is  liable  for  injuries 
to  a  boy  resulting  from  his  foreman  sud- 
denly directing  him  to  do  an  act  out  of 
the  course  of  his  employment,  which  the 
foreman  knew  to  be  dangerous,  without  in- 
forming the  boy  of  the  danger.  Dougherty 
v.  Dobson,  8:  90,  63  Atl.  748,  214  Pa.  252. 

248.  The  ma.ster  is  not  liable  for  failure 
properly  to  instruct  and  warn  a  minor  serv- 
ant as  to  the  danger  of  his  employment, 
where,  with  respect  to  the  particular  peril 
from  which  injury  resulted,  the  servant 
knew  all  that  the  most  experienced  person 
could  have  told  him.  Beghold  v.  Auto  Body 
Co.  14:  609,  112  N.  W.  691,  149  Mich.  14. 

249.  That  a  child  emplojed  in  a  factory 
and  sent  by  the  master  onto  an  unsafe  plat- 
form to  pass  the  time  when  his  services  are 
not  actually  in  demand  is,  while  there,  rest- 
ing, does  not  relieve  the  master  of  the  duty 
to  warn  him  as  to  the  danger  of  the  posi- 
tion. Chambers  v.  W^oodbury  Mfg.  Co.  14: 
383,  68  Atl.  290,  106  Md.  496. 

250.  A  master  is  responsible  for  injury  to 
a  child  of  tender  years  employed  in  his  fac- 
tory, who  is  sent  by  the  manager  onto  an 
elevated  platform  from  which  he  falls,  and 
which  is  known  by  the  master  to  be  dan- 
gerous because  of  the  insufficient  railing,  to 
pass  the  time  when  his  services  are  not  in 
demand,  where  he  does  not  warn  the  child 
of  the  danger,  which  the  child  does  not  ap- 
preciate. Chambers  v.  Woodbury  Mfg.  Co. 
14:  383,  68  Atl.  290,  106  Md.  496. 

251.  A  master  is  not  bound  to  instruct  a 
fourteen-year-old  boy  of  average  intelli- 
gence of  the  danger  of  allowing  a  portion  of 
his  body  to  project  beyond  the  sides  of  an 
elevator  on  which  his  duties  require  him  to 
ride,  where  he  already  knows  that  if  he  does 
so  he  is  likely  to  be  caught  between  the 
elevator  and  passing  floors  and  injured. 
Cronin  v.  Columbian  Mfg.  Co.  29:  iii,  74 
Atl.  180,  75  N.  H.  319.  (Annotated) 

252.  A  master  is  not  negligent  in  failing 
to  caution  a  minor  employee  against  the 
danger  of  the  cutter  of  a  machine  under 
which  he  is  required  to  hold  work  to  be  cut, 
swerving  the  work  so  as  to  throw  his  hand 
against  the  cutter,  if  he  has  no  knowledge 
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and  there  is  nothing  in  the  history  construc- 
tion, or  proper  operation  of  the  machine, 
from  which  the  law  will  impute  knowledge 
that  the  danger  exists.  W.  13.  Conkey  Co. 
V.  Larsen,  29:  116,  91  N.  E.  163,  173  Ind. 
£85. 

4.  Safety  as  to  places  and  appliances. 

a.  In  general. 

{See  also   same   heading   in   Digest   L.R.A. 

1-10.) 

Existence  of  relation  as  servant,  see  supra, 

60. 
As  to  servant's  assumption  of  risk  of  dan- 
ger, see  infra,  II.  b,  3. 
Delegation  to  fellow  servant  of  duty  as  to, 

see  infra,  II.  e,  2. 
For  what  acts  of  fellow  servant  master  is 

liable,  see  infra,  II.  e,  6. 
Effect  of  furnishing  fellow  servant  render- 
ing   sufficient    device    otherwise    insuf- 
ficient, see  infra,  729,  730. 
Liability  for  acts  of  independent  contractor, 

see   infra,   1024-1026. 
Review  on  appeal  of  verdict  or  findings  as 
to  dangerous  place  of  work,  see  Appeal 
AND  Error,  906,  995. 
Presumption  and  burden  of  proof,  see  Evi- 
dence, II.  h,  1,  c. 
Presumption  as  to  cause  of  death  of  serv- 
ant, see  Evidence,  329. 
Admissibility    of    agent's   admission    as    to 
condition     of    derrick,     see    Evidence, 
1251. 
Evidence   as   to   reputation   of   engineer   to 
whom  master  delegates  duty  of  making 
working  place  safe,  see  Evidence,  1580. 
Evidence  on  question  of  negligence,  see  Evi- 
dence, 1766,  1776-1782. 
Sufficiency  of  evidence  as  to,  see  Evidence, 

2067,  2120-2137. 
Sufficiency   of   pleadings   to   justify   admis- 
sion of  evidence  in  action  for  injury,  see 
Evidence,  2445,  2446. 
As  to  injury  to  servant  of  third  person,  see 
Joint  Creditors  and  Debtors,  32,  33. 
Liability  of  municipality  for  injury  to  con- 
vict breaking  stone  by  splinter  from  de- 
fective  tool,   see  Municipal   Corpora- 
tions, 378. 
Allegations  as  to,  see  Pleading.  297,  298, 

300-309. 
Question  for  jury  as  to  safety,  see  Trial, 

II.  c,  8,  d. 
Duty  to  instruct  as  to  absence  of  negligence 

in  regard  to,  see  Trial,  946. 
Instructions  as  to  generally,  see  Trial,  967, 

1039-1042. 
See  also  supra,  131;  infra,  452. 

253.  The  obligation  of  the  master  to 
provide  his  servants  a  safe  place  extends  to 
the  portion  of  his  premises  on  which  they 
are  required  to  work,  and  such  other  places 
thereon  as  they  are  expressly  or  impliedly 
invited  and  permitted  to  use.  Thomas  v. 
Wisconsin  C.  R.  Co.  23:  954,  122  N.  W.  456, 
108  Minn.  485. 

254.  In  maintaining  safe  premises,  the 
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master  is  not  liable  as  an  insurer,  but  is 
bound  only  to  the  exercise  of  ordinary  care. 
Ford  V.  Tremont  Lumber  Co.  22:  917,  49  So, 
492,  123  La.  742. 

255.  The  master  should  furnish  his  serv- 
ants with  a  reasonably  safe  place  to  work, 
reasonably  safe  instrumentalities  with 
which  to  do  the  work,  and  the  fellow  serv- 
ants provided  should  be  reasonably  safe  as 
such;  the  standard  of  care  as  to  each  duty 
being  such  as  is  exercised  by  the  great  mass 
of  mankind  under  the  same  or  similar  cir- 
cumstances. Knudsen  v.  La  Crosse  Stone 
Co.  33:223,  130  N.  VV.  519,  145  Wis.  394. 

256.  The  duty  of  a  master  to  his  servant 
regarding  places  and  appliances  is  limited 
to  the  exercise  of  ordinary  care,  having  re- 
gard to  the  hazards  of  the  service,  to  pro- 
vide the  servant  with  reasonably  safe  work- 
ing places,  machinery,  tools,  and  appliances, 
and  to  the  exercise  of  ordinary  care  to  main- 
tain them  in  a  reasonably  safe  condition  of 
repair;  and  it  is  not  his  absolute  duty  to 
provide  reasonably  safe  working  places, 
machinery,  tools,  or  appliances,  or  to  keep 
them  in  a  reasonably  safe  condition  of  re- 
pair. Armour  &  Co.  v.  Russell,  5:  602,  144 
Fed.  614,  75  C.  C.  A.  416.  (Annotated) 

257.  The  ultimate  and  controlling  test 
of  the  e.xercise  of  reasonable  care  by  a 
master  in  furnishing  a  safe  place  for  his 
servant  to  work  is  not  what  has  been  the 
practice  of  others  in  like  situations,  but 
what  a  reasonably  prudent  person  would 
ordinarily  have  done  in  such  a  situation; 
and  the  practice  of  others  is  evidence,  but 
not  the  sole  evidence,  of  that  test.  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Moore,  23:  962, 
166  Fed.  663,  92  C.  C.  A.  357. 

258.  A  master  has  complied  with  the  rule 
which  requires  him  to  furnish  a  safe  work- 
ing place  for  his  servants  when  he  has  pro- 
vided against  such  dangers  as  may  be  rea- 
sonably apprehended  by  furnishing  the  serv- 
ant with  means  of  protecting  himself. 
Brown  v.  People's  Gaslight  Co.  22:  738,  71 
Atl.  204,  81  Vt.  477. 

259.  It  is  the  duty  of  the  master  to  use 
ordinary  care  to  furnish  reasonably  safe  in- 
strumentalities with  which  his  servants 
may  perform  their  work,  and  a  reasonably 
safe  place  in  which  they  may  render  their 
services;  but  the  duty  of  so  using  a  rea- 
sonably safe  place  and  of  so  operating  a 
reasonably  safe  machine  that  neither  the 
place  nor  the  machinery  shall  become  dan- 
gerous by  their  negligent  use  or  operation 
is  the  duty  of  the  servants  to  whom  the 
use  or  operation  is  intrusted,  and  it  is  not 
any  part  of  the  positive  duty  of  the  mas- 
ter. American  Bridge  Co.  v.  Seeds,  11:  1041, 
144  Fed.  605,  75  C.  C.  A.  407. 

260.  The  duty  of  caring  for  the  safety  of 
a  place  where  the  work  which  the  servants 
are  employed  to  do  necessarily  changes  the 
character  thereof  as  to  safety  as  the  work 
progresses  is  the  duty  of  the  servants  to 
whom  the  work  is  intrusted,  and  is  not  the 
duty  of  the  master.  Westinghouse,  C.  K.  & 
Co.  V.  Callaghan  19:  361,  155  Fed.  397,  83 
C.  C.  A.  669.  (Annotated) 

261.  In    operations    where    the    servants 
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necessarily  make  their  own  working  place, 
the  safe-place-to-work  rule  has  little  or  no 
application.  Knudsen  v.  La  Crosse  Stone 
Co.   33:  223,   130  N.   W.   519,   145   Wis.   394. 

262.  A  master  having  furnished  a  rea- 
sonably safe  working  place  to  his  servant, 
and  the  conditions  being  such  that  there- 
after the  servants  necessarily  are  expected 
to  make  their  own  working  place,  whicli 
must  change  from  time  to  time  and  at  short 
intervals  as  the  work  proceeds,  dangers 
created  are  not  attributable  to  the  master. 
Knudsen  v.  La  Crosse  Stone  Co.  33:  223, 
130  N.  W.  519,  145  Wis.  394. 

263.  The  duty  to  care  for  the  safety  of 
the  place  in  which  work  is  being  performed 
rests  upon  the  servant,  and  not  upon  the 
master,  where  the  nature  of  the  employ- 
ment as  the  work  progresses  changes  the 
character  of  the  place  or  of  the  machinery 
as  to  safety,  or  tends  to  make  a  reasonably 
safe  place  dangerous,  or  an  obviously  dan- 
gerous place  safe.  American  Bridge  Co.  v. 
Seeds,  11:  1041,  144  Fed.  605,  75  C.  C.  A. 
407. 

264.  A  master  is  not  liable  for  an  in- 
jury sustained  by  his  servant,  on  the  ground 
that  he  failed  to  furnish  him  with  safe  ap- 
pliances for  his  work,  unless  the  defect  in 
the  appliance  was  of  such  a  character  as  to 
suggest  to  an  ordinarily  prudent  person  that 
there  was  danger  of  injury  in  its  use,  or  un- 
less a  prior  use  of  the  appliance  in  its  de- 
fective condition  had  disclosed  that  it  was 
dangerous,  and  the  master  knew,  or  ought 
to  have  known,  that  this  was  the  case.  Rog- 
ers V.  Roe  (N.  J.  Err.  &  App.)  13:  691,  66 
Atl.  408,  74  N.  J.  L.  615. 

265.  An  employer  who  furnishes  defec- 
tive instrumentalities  is,  in  the  absence  of 
wanton  or  intentional  wrongdoing,  liable 
to  an  employee  only  when  danger  would 
reasonably  be  apprehended  from  their  use. 
Hill  V.  Atchison,  T.  &  S.  F.  R.  Co.  47:  1141, 
105   Pac.   447,   81   Kan.   379. 

266.  If  persons  of  ordinary  caution  and 
prudence  would  not,  in  the  light  of  the  at- 
tendant circumstances,  anticipate  danger 
in  using  a  defective  appliance,  and  danger 
was  not  a  natural  and  probable  consequence 
of  such  use,  liability  to  an  employee  for 
negligence  in  furnishing  it  does  not  arise 
against  the  employer.  Hill  v.  Atchison  T, 
&  S.  F.  R.  Co.  47:  1 141,  105  Pac.  447,  81 
Kan.  379.  (Annotated) 

267.  The  rule  requiring  masters  to  ex- 
ercise ordinary  care  to  provide  reasonably 
safe  tools  and  appliances  for  their  servants 
has  no  application  where  the  servant  pos- 
sesses ordinary  intelligence  and  knowledge, 
and  the  tools  and  appliances  furnished  are 
of  a  simple  nature,  easily  understood,  and 
defects  in  them  can  be  readily  observed  by 
the  servant.  Vanderpool  v.  Partridge,  13: 
668,  112  N.  W.  318,  79  Neb.  165. 

( Annotated ) 

268.  A  master  is  not  required  to  adopt 
every  new  device  by  way  of  improvement 
upon  the  appliances  furnished  by  him  to 
his  servants,  but  it  is  sufficient  if  such  as 
are  supplied  are  reasonably  safe.  Wiita  v. 
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Interstate  Iron  Co.  16:  128,  115  N.  W.  169, 
103  Minn.  303.  (Annotated) 

269.  A  master  takes  tlie  risk  of  the  safe- 
ty of  a  new  appliance  with  which  he  at- 
tempts to  perform  his  work  after  having 
seen  it  in  operation  only  once.  Johnson 
v.  Griftith-Sprague  Stevedoring  Co.  8:  432, 
88  Pac.  193,  45  Wash.  278. 

270.  llie  anchoring  of  a  barge  in  a  river 
for  the  purpose  of  repairing  a  submarine 
cable,  which  is  the  only  reasonable  plan 
for  doing  the  work,  is  not,  although  an  cj- 
struction  to  navigation,  negligence  of  which 
employees  at  work  upon  it,  who  are  thrown 
into  the  water  in  attempting  to  reach  it 
from  the  shore,  by  fouling  wires  leading 
from  it,  can  complain.  Chrismer  v.  Bell 
Teleph.  Co.  6:  492,  92  S.  W.  378,  194  Mo. 
189. 

271.  An  employer  who  provides  for  the 
molding  department  suitable  and  prJoper 
material  out  of  which  to  construct  the  molds 
to  receive  the  metal  for  a  casting,  anu.  com- 
petent molders  to  use  them,  it  being  the 
duty  of  the  molder  who  prepares  the  mold 
to  determine  finally  its  sufficiency  for  the 
work  in  hand,  is  not  liable  to  an  employee 
for  injuries  caused  by  the  explosion  of  a 
mold  because  of  the  use  therein  of  unsuit- 
able material.  Loishnian  v.  Union  Iron 
Works,  3:  500,  83  Pac.  30,  148  Cal.  274. 

(Annotated) 

272.  An  employee  cannot  hold  his  master 
liable  for  injuries  caused  by  the  master's 
breach  of  duty  to  furnish  to  one  who  has 
taken  an  independent  contract  to  perform 
a  certain  portion  of  the  work  in  which  the 
master  is  engaged,  safe  appliances  for  the 
performance  of  such  work.  Miller  v.  Moran 
Bros.  Co.  1 :  283,  81  Pac.  1089,  39  Wash.  631. 

(Annotated) 

273.  An  employer  may  be  liable  for  an  in- 
jury to  his  employee  through  his  fall  into 
a  machine  by  stumbling  over  a  nail  pro- 
jecting from  the  floor  near  the  machine, 
which  is  concealed  by  the  litter  on  the  floor. 
Young  V.  Snell,  19:  242,  86  N.  E.  282,  200 
Mass.  242.  (Annotated) 
Boat. 

274.  It  is  not  negligence  to  use  a  skiflf 
Buch  as  is  ordinarily  used  on  a  river  to  con- 
vey workmen  from  the  shore  to  a  barge  an- 
chored in  the  stream  for  the  purpose  of  re- 
pairing a  submarine  cable.  Chrismer  v.  Bell 
Teleph.  Co.  6:  492,  92  S.  W.  378,  194  Mo. 
189.  (Annotated) 

275.  The  use  on  a  boat  furnished  to  con- 
vey workmen  to  and  from  their  work,  of 
swivel  oarlocks,  which  are  the  kind  in  com- 
mon use,  is  not  negligence  merely  because, 
under  certain  circumstances,  they  cannot  be 
unshipped  readily,  and  might  cause  the  over- 
turning of  tlie  boat.  Chrismer  v.  Bell 
Teleph.  Co.  6:  492,  92  S.  W.  378,  194  Mo. 
189.  (Annotated) 
Explosives  and  explosions. 

Duty  to  warn  as  to  danger  of  explosion,  see 

supra,  229-234. 
Explosion  of  emery  wheel,   see   infra,   301- 

303. 
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Explosion   of   controller   of   street   car,   see 

infra,  382,  450. 
Explosion  of  torpedo  on  railroad  track,  see 

infra,   408. 
Allegations  as  to,  see  Pleading,  301. 
Proximate  cause  of  injury,  see  Proximate 

Cause,  128. 
Question    for    jury    as    to    negligence,    see 

Trial,  472,  473. 
See  also  supra,  271. 

276.  A  master  who  negligently  stores 
high  explosives  in  a  room  provided  for  the 
use  of  workmen  in  storing  tools  and  cloth- 
ing and  seeking  shelter  from  storms  cannot 
escape  liability  for  the  death  of  a  workman 
killed  by  an  explosion,  by  the  fact  that  it 
was  caused  by  lightning.  Brown  v.  West 
Riverside  Coal  Co.  28:  1260,  120  N.  W.  732, 
143  Iowa,  662. 

277.  The  negligence  of  a  master  in  stor- 
ing dynamite  in  dangerous  quantities  in  a 
room  provided  for  the  use  of  workmen  is 
not  negatived  by  the  fact  that  an  explosion 
is  an  unusual  and  extraordinary  occur- 
rence. Brown  v.  West  Riverside  Coal  Co. 
28:  1260,  120  N.  W.  732,  143  Iowa,  662. 
Duty     as     to     having     representative 

present. 

278.  A  master  must  furnish  a  skilled  su- 
perintendent where  he  directs  common  la- 
borers to  construct  a  raft  and  moor  it  in 
the  current  above  falls  in  a  river  as  a  plat- 
form upon  which  to  perform  labor,  failure 
to  do  which  will  render  him  liable  for  the 
death  of  the  laborers,  in  case  the  current 
tears  the  raft  from  its  moorings  and  sweeps 
them  over  the  falls.  Engelking  v.  Spokane, 
29:  481,   110   Pac.   25,  59   Wash.  446. 

(Annotated) 

Scaffold,    staging. 

Assumption  of  risk  as  to,  see  infra,  517. 

Contributory  negligence  of  servant,  see  in- 
fra, 631. 

Presumption  of  negligence  from  fall  of,  see 
Evidence,  422. 

Sufficiency  of  evidence  as  to  defectiveness  of, 
see  Evidence,  2124-2142. 

279.  A  car  47  feet  long  and  16  feet  high, 
jacked  up  6  feet  from  the  floor,  is  a  struc- 
ture within  the  meaning  of  a  statute  pro- 
viding that  a  person  directing  another  to 
perform  labor  in  the  repairing  of  a  house, 
building,  or  structure  shall  not  furnish,  for 
the  performance  of  such  labor,  unsuitable 
scaffolding.  Caddy  v.  Interborough  Rapid 
Transit  Co.  30:  30,  88  N.  E.  747,  195  N.  Y. 
415. 

280.  Planks  placed  8  feet  from  the  ground, 
on  painter's  horses,  to  be  used  as  platforms 
for  workmen  in  repairing  a  railroad  car, 
are  within  the  meaning  of  a  statute  requir- 
ing a  person  employing  another  to  perform 
labor  in  the  repairing  of  a  house,  building, 
or  structure,  to  furnish  for  the  performance 
of  such  labor  safe  scaffolding.  Caddy  v. 
Interborough  Rapid  Transit  Co.  30:  30,  88 
N.  E.  747,   195  N.  Y.  415.  (Annotated) 

281.  A  master  who  directs  a  servant  who 
had  no  part  in  the  construction  of  a  scaf- 
fold, and  who  was  not  a  fellow  servant  with  I 
those  who  did  construct  it,  to  make  use  of 
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it  after  it  had  been  abandoned  by  those  who 
erected  it,  is  answerable  for  its  sufficiency, 
and  liable  for  injury  to  such  servant 
through  its  fall  because  of  structural  weak- 
ness. Cheatham  v.  Hogan,  22:  951,  97  Pac. 
499,  50  Wash.  465.  (Annotated) 

282.  A  master  does  not,  as  matter  of  law, 
comply  with  his  duty  to  furnish  suitable 
materials  for  a  scaffold  to  be  erected  by 
his  servants  for  their  own  use,  so  as  to  re- 
lieve him  from  liability  for  injury  to  a 
servant  by  its  fall,  where  he  directs  the 
selection  to  be  made  from  piles  of  rotten 
second-hand  lumber,  some  of  the  pieces  of 
which  contain  auger  holes,  and  forbids  the 
use  therefor  of  new  lumber  which  is  at 
hand.  Hoveland  v.  National  Blower  Works, 
14:  1254,  114  N.  W.  795,  134  Wis.  342. 

283.  An  employer  who  furnishes  the  parts 
which  are  to  be  assembled  into  a  staging  or 
platform  upon  which  his  employees  are  to 
work  as  their  duties  call  them  from  place 
to  place  is  bound  to  provide  those  which  are 
reasonably  safe  and  complete,  or  to  warn 
the  employees  of  defects.  Donahue  v.  Buck, 
18:  476,  83  N.  E.  1090,  197  Mass.  550. 

284.  An  employer  cannot  relieve  himself 
from  liability  for  injury  to  a  workman  by 
the  fall  of  a  staging,  by  the  fact  that  it 
was  constructed  by  the  workmen,  where  he 
did  not  furnish  sufficient  sound  material  to 
construct  one  that  was  safe.  Donahue  v. 
Buck,  18:  476,  83  N.  E.  1090,  197  Mass.  550. 
Ladders. 

Duty  of  inspection,  see  infra,  432. 

Assumption  of  risk  as  to,  see  infra,  507, 
508,  578,  585,  601. 

Pleading  in  action  for  injury  by,  see  Plead- 
ing, 347. 

Question  for  jury  as  to,  see  -Trial,  463. 

285.  A  ladder  is  in  the  class  of  ordinary 
tools,  with  knowledge  of  the  obvious  im- 
perfections in  which  a  servant  is  chargeable 
equally  with  his  master  when  he  attempts 
to  use  it  in  the  course  of  his  usual  employ- 
ment. Sheridan  v.  Gorham  Mfg.  Co.  13:687, 
66  Atl.  576,  28  R.  I.  256.  (Annotated) 

286.  A  telephone  company  which  furnishes 
ladders  to  men  engaged  in  installing  wires 
in  a  city  is  responsible  for  the  condition  of 
those  borrowed  by  the  men  by  direction  of 
its  foreman  when  its  own  supply  gives  out. 
Pacific  Teleph.  &  Teleg.  Co.  v.  Starr,  46: 
1123,  206  Fed.  157,  124  C.  C.  A.  223. 

287.  Ladders  of  more  than  ordinary 
length  furnished  by  a  telephone  company  for 
the  use  of  its  employees  who  are  engaged  in 
installing  wires  in  a  city  are  not  simple  ap- 
pliances within  the  rule  which  relieves  the 
master  from  responsibility  for  the  condi- 
tion of  such  appliances.  Pacific  Teleph.  & 
Teleg.  Co.  v.  Starr,  46:  "23,  206  Fed.  157, 
124  C.  C.  A.  223. 

Elevators;  failure  to  inclose  shaft. 

Duty  as  to  inspection,  see  infra,  443,  444. 

Master  operating  elevator  for  use  of  em- 
ployees as  common  carrier,  see  Ei.E> 
VATORS,  3,  11. 

Presumption  of  negligence  from  fall  of,  see 
Evidence,  423. 

Sufficiency  of  evidence  to  show  master's  neg- 
ligence, see  Evidence,  2129. 
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Instruction   as  to  master's  duty  in  regard 
to,  see  Trial,  1039. 

288.  An  employer  maintaining  an  eleva- 
tor to  transport  his  employees  to  the  vari- 
ous floors  of  the  building  on  which  they 
work  does  not  maintain  to  them  the  relation 
of  carrier  to  passenger,  but  is  required  to 
exercise  only  ordinary  care  and  prudence 
to  provide  safe  carriage  in  view  of  the  dan- 
ger reasonably  to  be  apprehended.  Putnam  I 
V.  Pacific  Monthly  Co.  45:  338,  130  Pac.  986,  ' 
68  Or.  36.  j 

289.  An  employer  is  liable  for  injury  to 
an  employee  from  a  defectively  constructed 
elevator  furnished  for  his  use,  if  reasonable 
prudence  and  care  would  have  required  a 
different  construction,  although  he  could  not 
have  foreseen  the  combination  of  circum- 
stances which  actually  led  to  the  injury. 
Siegel,  C.  &  Co.  v.  Trcka,  2:  647,  75  N.  E. 
1053,  218  111.  559. 

290.  An  elevator  is  not  shown  to  be  un- 
safe for  the  use  of  an  employee  merely  by 
evidence  that  elevators  of  that  character 
were  usually  supported  by  cables  so  ad- 
justed and  clamped  as  to  distribute  the 
strain  more  evenly  than  did  its  cables. 
Young  v.  Mason  Stable  Co.  21:  592,  86  N. 
E.  15,  193  N.  Y.   188. 

291.  The  rule  res  ipsa  loquitur  does  not 
apply  in  favor  of  a  servant  injured  by  the 
breaking  of  an  elevator  rope  or  cable  where 
the  evidence  shows  that  he  was  twenty- 
three  years  of  age  and  had  operated  the 
elevator  in  question,  or  similar  elevators,  for 
more  than  four  years  prior  to  the  accident; 
that  he  had  access  to  all  parts  of  the  build- 
ing; and  that  the  elevator  was  of  simple 
construction,  and,  so  far  as  the  record  shows, 
the  master  had  nothing  whatever  to  do 
with  the  elevator  or  its  operation  except 
by  and  through  its  servants,  and  no  reason 
is  shown  why  he  could  not  have  ascertained 
from  his  colaborers  all  the  facts  and  cir- 
cumstances connected  with  the  accident. 
Klebe  v.  Parker  Distilling  Co.  13:  140,  105 
S.  W.  1057,  207  Mo.  480. 

292.  The  failure  of  an  employer  to  inclose 
an  elevator  operated  in  a  single  shaft  with 
another  elevator  is  prima  facie  evidence  of 
negligence  within  the  meaning  of  the  Kan- 
sas factory  act  (Laws  1903,  chap.  356,  p. 
540),  and  renders  him  liable  to  an  employee 
injured  by  a  barrel  which  fell  from  one  of 
the  elevators,  and  struck  him  while  he  was 
engaged  in  loading  the  other  elevator  at  a 
lower  floor.  Fowler  Packing  Co.  v.  Enzen- 
perger,  15:  784,  94  Pac.  995,  77  Kan.  406. 

(Annotated) 

293.  The  principal  purpose  of  the  provi- 
sion of  the  Kansas  factory  act  (Laws  1903, 
chap.  356,  p.  540)  which  requires  owners  or 
operators  of  manufacturing  establishments 
properly  and  substantially  to  inclose  or  se- 
cure elevators,  hoisting  shafts,  and  well 
holes,  is  to  protect  the  lives  and  limbs  of 
employees  at  work  in  such  establishments, 
and,  so  far  as  the  nature  of  the  act  dis- 
closes the  legislative  purpose,  it  is  just  as 
important  that  the  elevator  shall  be  safe- 
guarded as  that  the  shaft  or  well  hole  shall 
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be.     Fowler  Packing  Co.  v.  Enzenperger,  15; 
784,  94  Pac.  995,  77  Kan.  406. 
WaUs. 

Presumption  of  negligence  as  to,  see  Evi- 
dence, 420,  421. 

294.  That  the  cellar  of  a  burned  building 
was  unsafe  as  a  working  place  for  salvors 
is  not  shown  by  the  mere  fact  of  the  fall  of 
a  square  brick  stack  placed  in  the  building 
to  provide  safety  vaults  on  the  diflerent 
floors,  and  which  was  left  standing  after  the 
fire.  Cans  Salvage  Co.  v.  Bvrnes,  i :  272, 
62  Atl.  155,  102  Md.  230. 

Electrical   nses   and   appliances. 

Dutv   to   warn   of   danger   from,   see   supra, 

"226,  227,  245. 
As  to  duty  to  inspect,  see  infra,  442. 
Assumption  of  risk  by   lineman,  see  infra, 

498,  518,   575. 
Negligence  of  fellow  servant,  see  infra,  727, 

796,  797. 
Injury   to   employees   of   third   person,    see 

Electbicity,  21,  22,  54-61,  77,  78. 
Allegations  as  to,  see  Pleading,  302. 
See  also  infra,  463. 

295.  One  who  contracts  to  erect  a  build- 
ing in  close  proximity  to  wires  carrying  a 
heavy  electrical  current  owes  his  employees 
the  duty  of  determining  whether  or  not  the 
insulation  is  safe,  although  his  contract 
gives  him  no  authority  over  the  poles  or 
wires,  or  the  space  occupied  by  them.  Clark 
V,  Union  Iron  &  Foundry  Co.  45:  295,  137  S. 
W.    577,   234    Mo.    436.  "  (Annotated) 

296.  A  master  will  not  be  absolved  from 
liability  for  injury  caused  by  sending  an 
employee  up  a  pole  carrying  wires  charged 
with  a  deadly  electrical  current,  to  pass 
guy  ropes  over  the  wires,  by  the  fact  that 
the  danger  from  the  wires  was  hidden,  and 
that  he  had  not  been  warned  of  it.  Clark 
V.  Union  Iron  &  Foundry  Co.  45:  295,  137 
S.  W.  577,  234  Mo.  436. 

297.  A  telephone  company  sending  a  man 
to  straighten  an  angle  pole  which  is  leaning 
because  of  the  strain  of  the  wires  owes  him 
the  duty  of  doing  what  an  ordinary  man 
would  do  under  the  circumstances  to  ascer- 
tain whether  or  not  the  pole  was  originally 
set  the  proper  depth  into  the  ground,  or 
whether  it  had  pulled  out,  it  being  unsafe 
to  climb  a  leaning  pole  subject  to  the  angle 
strain  if  it  is  not  sufficiently  deep  in  the 
ground.  Willis  v.  Plymouth  &  C.  Teleph. 
Exch.  Co.  30:  477,  75  Atl.  877,  75  N.  H.  453. 

298.  The  duty  of  a  telephone  company  to 
have  the  places  provided  bj'  it  for  the  use 
of  employees  reasonably  safe  applies  to  a 
pole  of  another  company  which  it  had  leased 
and  ceased  to  use  under  the  lease,  but  which 
its  foreman  undertook  to  use  temporarily 
to  assist  in  repairing  one  of  its  cables,  where 
the  employee  did  not  know  that  the  rights 
under  the  lease  had  ceased.  Miner  v. 
Franklin  County  Teleph.  Co.  26:  1195,  75 
Atl.  653.  83  Vt.  311. 

299.  A  telephone  company  owes  its  line- 
men whose  work  requires  them  to  come  in 
contact  with  wires  upon  its  poles  carrying 

I  heavy  currents,  the  duty  of  using  reason- 
able care  to  see  that  the  insulation  has  not 
become  unsafe,  or  to  warn  them  of  danger 
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if  it  has  become  so,  unless  the  condition  is 
so  obvious  that  they  would  be  charged  with 
knowledge  and  comprehension  of  the  dan- 
ger. Miner  v.  Franklin  County  Teleph.  Co. 
26:  1195,  75  Atl.  653,  83  Vt.  311. 

300.  The  rule  that  a  master  is  not  bound 
to  supply  the  latest  and  best  improvements 
for  the  use  of  his  employees  applies  to 
electrical  appliances,  it  being  sufficient  for 
him  to  furnish  such  as  are  in  general  use 
and  generally  regarded  as  reasonably  safe. 
Dean  v.  Central  City  Light  &  P.  Co.  27: 
181,   125   S.   W.   739,   137  Ky.   355. 

(Annotated) 

Emery  w^heels. 

Duty  to  warn  servant  of  danger  of  explo- 
sion, see  supra,  232. 

Statute  regulating  employment  of  persons 
to  operate  emery  or  buffing  wheels,  see 
Constitutional   Law,    299. 

Expert  evidence  as  to  tendency  of  emery 
wheels  to  burst,  see  Evidence,  1157. 

301.  A  master  who,  in  an  experience  of  six 
years  in  the  use  of  many  emery  wheels  of 
a  particular  pattern,  has  never  had  one  ex- 
plode in  use,  and  is  not  shown  to  have  had 
knowledge  of  the  explosion  of  any  wheel,  is 
not  negligent  in  setting  a  minor  to  wv)rk 
upon  such  wheel.  Brands  v.  St.  Louis  Car 
Co.  18:  701,  112  S.  W.  511,  213  Mo.  698. 

302.  A  master  is  not  shown  to  be  negligent 
in  furnishing  his  employees  with  straight 
emery  wheels  without  guard  or  fender  to 
protect  them  from  injury  in  case  of  explo- 
sion, by  testimony  that  such  wheels  occa- 
sionally, and  at  rare  intervals,  had  been 
known  to  explode.  Brands  v.  St.  Louis  Car 
Co.  18:  701,  112  S.  W.  511,  213  Mo.  698. 

303.  An  employer  exercises  the  ordinary 
care  required  of  him  in  furnishing  straight 
emery  wheels  for  the  use  of  his  employees, 
where  they  are  in  general  use,  although  a 
convex  wheel  is  shown  to  have  been  placed 
upon  the  market  prior  to  the  accident  to 
an  employee,  and  exhibited  in  the  stores, 
and  used  ■  in  some  shops.  Brands  v.  St. 
Louis  Car  Co.  18:  701,  112  S.  W.  511,  213 
Mo.  698. 

Trap  door. 

Assumption  of  risk,  see  infra,  535. 

304.  A  master  may  be  found  to  be  negli- 
gent in  providing,  without  hinges  or  fasten- 
ings to  guide  or  hold  it  into  place,  a  trap- 
door for  an  opening  in  the  floor,  so  much 
smaller  than  the  opening  that,  when  close  to 
the  floor  at  one  end,  it  will  slip  past  the  sup- 
porting cleat  on  the  other,  and  precipitate 
a  person  stepping  onto  it  through  the  aper- 
ture. Burnside  v.  Peterson,  17:  76,  96  Pac. 
256,  43  Colo.  382. 

305.  A  trapdoor  in  a  step  in  a  stairway 
used  by  a  servant,  to  be  opened  only  for 
purposes  of  sweeping  dust,  waste  paper, 
and  other  debris  from  the  floor,  and  not 
intended  to  be  left  open  and  unattended 
by  the  servant  so  using  it,  is  a  hidden 
danger  to  a  servant  who  is  ignorant  of  its 
existence,  and  renders  the  place  of  work 
unsafe  as  to  him.  Reilly  v.  Nicoll,  47:  1199, 
77  S.  E.  897,  72  W.  Va.  189. 
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'Workmen,  in  trench. 

Duty  to  warn,  see  supra,  244. 

306.  The  common-law  doctrine  of  the  duty 
of  the  master  to  furnish  his  servant  with  a 
reasonably  safe  place  to  work,  which  can- 
not be  devolved  upon  a  fellow  servant  so  as 
to  relieve  the  master,  does  not  apply  in 
favor  of  a  member  of  a  gang  of  workmen 
whose  duty  it  was  to  enter  a  portion  of  a 
trench  in  course  of  construction  after  a 
blast  had  been  fired  by  a  preceding  gang, 
and  assist  in  removing  broken  stone,  who 
was  injured  by  the  fall  of  some  loose  earth 
from  the  sides  of  the  trench.  Citrone  v. 
O'Rourke  Engineering  Constr.  Co.  19:  340, 
80  N.  E.  1092,  188  N.  Y.  339.      (Annotated) 

307.  One  who  puts  his  servant  to  work  in 
a  ditch  is  bound,  when  he  takes  upon  him- 
self the  direction  and  control  of  the  work, 
to  see  that  the  place  is  reasonably  safe  when 
the  servant  enters  it,  and  is  kept  reasonably 
safe  so  long  as  the  servant  is  required  to 
stay  there.  Hilgar  v.  Walla  Walla,  19:  367, 
97  Pac.  498,  50  Wash.  470.  (Annotated) 

308.  A  servant  called  from  other  work  to 
assist  in  a  ditch,  upon  work  of  the  manner 
of  doing  which  the  master  assumes  direc- 
tion and  control,  is  not  bound  to  inquire 
into  the  safety  of  the  place  where  he  is  told 
to  stand  while  working.  Hilgar  v.  Walla 
Walla,  19:  367,  97  Pac.  498,  50  Wash.  470. 
Miscellaneous  places  and  appliances. 
Duty  to  warn,  see  supra,  244. 

Duty  as  to  inspection,  see  infra,  433. 
Instructions  as  to,  see  Trial,  946. 

309.  The  rule  requiring  a  master  to  fur- 
nish a  safe  working  place  for  his  servant 
does  not  apply  to  a  place  at  which  railroad 
employees  are  engaged  in  clearing  the  tracks 
of  debris  from  a  landslide.  Maloney  v. 
Florence  &  C.  C.  R.  Co.  19:  348,  89  Pac.  649, 
39  Colo.  384.  >  (Annotated) 

310.  The  rule  requiring  the  master  to  fur- 
nish his  servant  with  a  safe  working  place 
does  not  apply  against  an  express  company 
with  respect  to  the  car  in  which  the  messen- 
ger is  carried  by  the  railroad  company. 
Robinson  v.  St.  Johnsbury  &  L.  C.  R.  Co. 
9:  1249,  66  Atl.  814,  80  Vt.  129. 

311.  An  establishment  wherein  railroad 
iron,  old  stoves,  old  waste  iron,  and  scrap 
iron  of  every  description  is  cut  into  dif- 
ferent lengths  and  into  busheling  scrap  by 
means  of  machines  known  as  alligator 
shears,  operated  by  power,  to  meet  the  stand- 
ing specifications  of  mills  which  purchase 
the  products,  is  a  "manufacturing  establish- 
ment" within  the  meaning  of  a  factory  act 
that  makes  such  an  establishment  include  a 
place  where  any  natural  products  or  other 
articles  or  materials  of  any  kind,  in  a  raw 
or  unfinished  or  incomplete  state  or  con- 
dition, are  converted  into  a  new  or  im- 
proved or  different  form.  Caspar  v.  Lewin, 
49:  526,  109  Pac.  657,  82  Kan.  604. 

312.  In  the  case  of  a  hazardous  work 
like  driving  a  railroad  tunnel  through  the 
mountain,  an  increased  risk  is  assumed 
and  an  increased  duty  is  imposed  by  law 
on  both  the  master  and  servant,  proportion- 
ate to  the  dangers  of  the  place  and  the 
risks   of   the   employment, — on   the  master, 
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to  exercise  increased  care  and  diligence  in 
maintaining  the  place  in  as  safe  a  condi- 
tion as  the  nature  of  the  work  will  permit, 
and  upon  the  servant  either  to  assume  or 
avoid  patent  and  obvious  dangers,  and 
those  necessarily  incident  to  the  work,  and 
the  place  in  which  the  work  is  being  prose- 
cuted. Maloney  v.  Winston  Brothers  Co. 
47:  634,  111  Pac.   1080,  18  Idaho,  740. 

313.  The  common-law  doctrine  of  the 
duty  of  the  master  to  furnish  his  servant 
with  a  reasonably  safe  place  to  work,  which 
cannot  be  devolved  upon  a  fellow  servant  so 
aa  to  relieve  the  master,  does  not  apply  in 
favor  of  an  employee  injured  while  engaged 
with  fellow  servants  under  a  competent 
foreman  in  a  detail  of  the  work  of  removing 
a  bank  of  earth  and  gravel,  by  the  fall  of 
an  overhanging  ledge,  which  was  the  condi- 
tion on  the  day  of  the  accident,  and  not  a 
condition  that  had  previously  existed.  Rus- 
sell V.  Lehigh  Valley  R.  Co.  19:  344,  81  N.  E. 
122,  188  N.  Y.  344. 

314.  A  master  cannot  be  charged  with  lia- 
bility for  injuries  to  a  servant  from  the 
fall  of  an  overhanging  ledge,  a  changing  con- 
dition in  the  work  of  removing  a  bank  of 
earth  and  gravel,  upon  the  ground  that  he 
did  not  supply  the  foreman  with  explosives 
for  the  removal  of  ledges,  where  it  is  not 
shown  that  there  was  any  demand  for  ex- 
plosives, or  that  they  were  deemed  by  the 
foreman  to  be  necessary,  or  that  the  means 
at  hand  were  ineffectual  for  the  purpose. 
Russell  V.  Lehigh  Valley  R.  Co.  19:  344,  81 
N.  E.  122,  188  N.  Y.  344.  (Annotated) 

315.  The  lessee  of  space  in  a  building  is 
not  responsible  at  common  law  to  his  em- 
ployees for  the  safety  of  common  stairways 
which  remain  under  the  control  of  the  land- 
lord. Hawkes  v.  Broadwalk  Shoe  Co.  44: 
1 123,  92  N.  E.  1017,  207  Mass.  117. 

316.  The  common  stairways  in  a  building 
leased  to  different  tenants,  which  remain 
under  the  control  of  the  landlord,  are  not 
part  of  the  ways  and  works  of  any  par- 
ticular tenant,  within  the  meaning  of  the 
employers'  liability  act  requiring  ways  and 
works  to  be  kept  safe  for  employees. 
Hawkes  v.  Broadwalk  Shoe  Co,  44:  1123,  92 
N.  E.  1017,  207  Mass.  117.  (Annotated) 

317.  Workmen  employed  about  a  building 
in  process  of  construction  are  entitled  to 
the  benefit  of  a  municipal  ordinance  requir- 
ing the  maintenance  of  a  roof  over  the  side- 
walk where  materials  are  being  handled  on 
or  near  the  line  of  the  sidewalk.  Ward  v. 
Ely-Walker  Dry  Goods  Bldg.  Co.  45:  550, 
154  S.  W.  478,  "248  Mo.  348.      (Annotated) 

318.  A  contractor  is  not  negligent  in  fail- 
ing to  anticipate  that  a  bar  used  in  re- 
moving false  work,  and  left  lying  with  a 
few  inches  of  its  length  projecting  beyond 
its  support,  would  be  hit  by  a  falling  piece 
of  lumber  and  hurled  to  the  ground  to  the 
injury  of  a  workman  passing  there.  Ward 
V.  Ely-Walker  Dry  Goods  Bldg.  Co.  45:  550, 
154  S.  W.  478.  248  Mo.  348. 

319.  A  master  who  sets  an  employee  at 
work  excavating  a  foundation  for  a  build- 
ing on  a  hillside  at  a  time  when  other  serv- 
ants are  making  excavations  further  up  the 
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hill  is  bound  to  take  precautions  to  protect 
the  former  from  material  which  may  be 
loosened  by  the  latter  employees  in  such  a 
manner  as  to  roll  down  on  him.  Paulsen 
V.  Feroglio,  46:  629,  131  Pac.  1163,  73  Wash. 
417.  (Annotated) 

320.  One  employed  to  assist  in  unloading 
a  cargo  of  coal  from  a  vessel  after  the  ap- 
paratus for  doing  the  work  is  set  up  has 
no  greater  rights  against  the  employer  with 
respect  to  the  safety  of  the  manner  in 
which  the  work  is  done  than  though  he  was 
employed  at  the  time  it  was  done.  Loud  v. 
Lane  &  Libby,  19:  680,  69  Atl.  270,  103  Me. 
309. 

321.  A  master  does  not  fulfil  his  duty  to 
his  servants  with  respect  to  repairing  a 
broken  chain  which  is  part  of  the  perma- 
nent equipment  for  liandiing  bars  of  iron, 
by  furnishing  a  competent  smith  with  suffi- 
cient materials,  but  he  is  bound  to  use  due 
care  in  preparing  a  safe  appliance  for  the 
servant's  use.  Haskell  v.  Cape  Ann  An- 
chor W^orks,  4:  220,  59  N.  E.  1113,  178  Mass. 
485.  (Annotated) 

322.  The  owners  and  operators  of  a  quarry 
and  stone  crusher,  who  knowingly  furnish 
an  employee  with  a  car  with  a  defective 
brake,  to  be  run  down  to  the  crusher  by 
force  of  gravity,  are  liable  to  him  for  per- 
sonal injuries  sustained  while  trying  to  stop 
the  car  to  prevent  a  collision  with  another 
car  standing  on  the  track,  since  it  is  their 
duty  to  furnish  the  employee  with  reasona- 
bly safe  appliances  for  the  performance  of 
the  work  assigned  him.  McCallion  v.  Mis- 
souri P.  R.  Co.  9:  866,  88  Pac.  50,  74  Kan. 
785. 

323.  A  master  is  not  liable  for  injury  to  a 
servant  through  the  use  of  an  ordinary 
shovel  furnished  by  him,  the  round  wooden 
piece  at  the  top  of  the  handle  of  which  is 
cracked  so  that  it  revolves  on  the  iron  rod 
which  supports  it,  and  pinches  his  hand 
causing  a  wound  which  is  followed  by  blood 
poisoning.  Stirling  Coal  &  Coke  Co.  v. 
Fork,  40:  837,  131  S.  W.  1030,  141  Ky.  40. 

(Annotated) 

324.  In  the  absence  of  any  rule  or  custom 
for  independent  inspection  by  the  owner  of 
a  building  of  the  windows  in  it,  he  is  not 
liable  for  injury  to  an  employee  whose  duty 
is  to  open  and  close  the  windows,  by  the 
breaking  of  a  glass  caused  by  some  defect 
in  the  setting,  which  arose  after  the  original 
construction  of  the  building.  Stewart  & 
Co.  V.  Harman,  20:  228,  70  Atl.  333,  108 
Md.  446. 

325.  One  contracting  to  place  the  super- 
structure of  a  bridge  on  concrete  founda- 
tions to  be  erected  by  another  cannot  rely 
upon  a  custom  among  those  engaged  in 
building  bridges  to  trust  to  the  engineer, 
to  relieve  it  of  its  duty  to  its  employees 
not  to  set  them  at  work  upon  the  piers  un- 
til they  have  become  sufficiently  hard  to 
bear  the  strain  of  the  work.  Pennsylvania 
Steel  Co.  V.  Nace,  45:  281,  77  Atl.  1121,  113 
Md.  460. 

326.  An  auger  bit,  the  cutting  points  of 
which  have  become  shortened  and  dull  from 
use  and  frequent  sharpening,  is  an  ordinary 
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«imple  tool,  with  the  use  and  condition  of 
which  a  servant  of  experience  has  as  much 
<jr  greater  knowledge  than  the  master;  and 
where  a  servant,  with  twelve  years'  ex- 
perience as  a  carpenter,  is  injured  while 
boring  a  hole  with  such  a  tool,  and  the  only 
■negligence  relied  on  or  attempted  to  be 
proven  is  such  defect,  of  dull  and  worn  con- 
dition, it  not  being  claimed  that  it  broke 
or  was  otherwise  out  of  repair,  there  is  no 
violation  by  the  master  of  any  duty  owing 
to  the  servant,  and  he  is  not,  therefore, 
liable  for  the  resulting  injury.  St  Louis 
&  S.  r.  R.  Co.  V.  Mayne,  42:  645,  127  Pac. 
474,  36  Okla.   48. 

327.  An  automobile  manufactvirer  who 
maintains  a  curved  testing  track  is  not 
bound  to  pitch  the  track  at  the  curves  so 
as  to  be  safe  for  the  maximum  speed  which 
tlie  cars  must  attain,  if  there  are  sufficient 
straight  stretches  to  test  for  that  speed. 
Blick  V.  Olds  Motor  Works,  49:  883,  141  X. 
W.  6S0,  175  Mich.  640.  (Annotated) 

328.  The  harness  used  in  connection  with 
*,  merchant's  delivery  is  not  part  of  his 
ways,  works,  and  machinery,  within  the 
meaning  of  a  statute  making  him  liable  for 
injuries  to  a  servant  for  defects  therein,  the 
same  as  to  strangers,  ilurphy  v.  O'Neil, 
26:146,  90  N.  E.  406,  204  Mass.  42. 

329.  A  master  is  not  liable  for  injury  to 
an  employee  engaged  in  sawing  wood,  by 
the  fall  of  a  pile  18  feet  high,  where  the 
saw  was  set  20  feet  from  the  pile,  since  the 
accident  was  due  to  an  error  of  judgment 
in  a  mere  detail  of  the  work,  and  the  mas- 
ter was  not  required  to  anticipate  danger 
to  men  at  work  at  a  saw  placed  that  dis- 
tance from  tlie  pile.  Deaton  v.  Abrams, 
47:  266.  110  Pac.  615,  60  Wash.  1. 

330.  One  employing  mill  hands  is  not  an- 
swerable for  injury  to  one  of  them  who, 
in  attempting  to  return  to  his  work  from 
a  place  to  which  the  watchman  had  invited 
him  to  eat  his  luncheon,  falls  from  an  ele- 
vated footwav  connecting  the  two  places, 
where  the  watchman  had  no  authority 
from  the  master  to  give  the  invitation  or 
control  the  movements  of  the  employee,  and 
the  injured  person  had  no  other  authority 
to  use  the  footpath.  Allen  v.  Chehalis 
Lumber  Co.  44:  1102,  112  Pac.  338,  61  Wash. 
159. 

331.  An  employee  injured  by  slipping  up- 
on a  platform  used  as  a  passageway  in  go- 
ing to  and  from  his  work  cannot  hold  the 
master  liable  for  the  injury  if  the  slippery 
condition  was  caused  by  ice  formed  as  a 
necessary  result  of  trucking  done  over  the 
platform  as  part  of  the  regular  work  of  the 
establishment,  or  through  the  negligence  of 
fellow  servants,  he  having  long  been  cogni- 
zant of  the  probability  of  ice  being  there  in 
freezing  weather.  Omaha  Packing  Co.  v. 
Sanduski,  19:  355,  155  Fed.  897,  84  C.  C.  A. 
89.  (Annotated) 

332.  One  engaged  in  discharging  coal  from 
vessels,  who  provides  suitable  apparatus 
for  the  work,  is  not  responsible  to  an  em- 
ployee for  the  manner  in  which  it  is  set 
up  by  the  men  employed  in  doing  the  work; 


an  employee  caused  by  the  fall  of  the  ap- 
paratus because  it  was  fastened  to  a  de- 
cayed cleat  on  the  mast  of  lh<!  vessel,  with- 
out stays  to  prevent  its  falling  if  the  fas- 
tenings should  give  wav.  Loud  v.  Lane  & 
Libby,  19:  680,  69  Atl.  270,  103  Me.  309. 

b.  Machinery. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Employment  of  children  to  work  on  danger- 
ous machines,  see  supra,  103,  170,  172. 

Duty  to  give  warning  as  to,  see  supra,  213, 
214,  218,  228,  235,  252. 

Inspection  of,  see  infra,  II.  a,  4,  e. 

Assumption  of  risk  of  dangerous  or  defec- 
tive machinery,  see  infra,  11.  b,  3. 

Contributory  negligence  of  servant,  see  in- 
fra, II.  c. 

Effect  of  fellow-servant's  negligence,  see 
infra,  II.  e,  6. 

Presumption  and  burden  of  proof  as,  to,  see 
Evidence,  426-432. 

Opinion  evidence  as  to,  see  Evidence,  1155, 
1156. 

Sufficiency  of  proof  of  nesrligence,  see  Evi- 
dence, 2121,  2127,  2128. 

Imputing  superintendent's  knowledge  of 
danger  to  master,  see  Notice,  27. 

Sufficiency  of  evidence  to  go  to  jury,  see 
Trial,  147. 

Question  for  jury  as  to,  see  Trial,  302, 
474-477. 

Taking  case  from  jury,  see  Trial,  704,  706. 

See  also  supra,  132,  133. 

333.  A  servant  cannot  require  his  master 
to  adopt  the  latest  and  most  approved  ma- 
chinery for  the  performance  of  his  work. 
Coin  v.  John  H.  Talge  Lounge  Co.  25: 
1179,  121   S.  W.  1,  222  Mo.  48S. 

334.  A  master  who  has  notice  of  the  fact 
that  a  working  place  has  become  unsafe 
because  of  temporary  conditions  due  to  the 
operation  of  a  machine  is  bound  to  exer- 
cise proper  care  to  restore  it  to  a  condition 
of  reasonable  safety.  Marshall  v.  Daiton 
Paper  Mills,  24:  128,  74  Atl.  108,  82  Vt.  489. 

335.  An  inherent  infirmity  in  a  machine, 
rendering  it  liable  to  make  unexjiected,  ab- 
normal, and  dangerous  movements,  as  dem- 
onstrated by  actual  occurrences,  commencing 
at  the  inception  of  its  use,  and  continuing 
for  a  long  period,  may  as  matter  of 
law,  constitute  sufficient  notice  to  the 
master  of  the  infirmity.  Fleming  v.  North- 
ern Tissue  Paper  Mill,  15:  701,  114  N.  W. 
841,  135  Wis.  157. 

336.  A  manufacturer  who  comes  within 
the  provisions  of  a  factory  act  requiring 
belt  shifters  to  be  provided  cannot  evade 
the  requirements  of  that  act  by  a  rule  that 
belts  should  not  be  shifted  except  when  the 
machinery  was  not  in  motion.  Caspar  v. 
Lewin,  49:  526,   109  Pac.  657,  82  Kan.  604. 

337.  A  belt  by  which  a  sewing  machine 
is  connected  with  a  shaft  by  lucaiis  of 
which  the  power  is  applied  to  it  is  not  a 
dangerous  instrument  which  will  render  the 


and  therefore  he  is  not  liable  for  injury  to    master    liable    for    injury    to    an    employee 
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though  getting  caught  therein,  merely  be- 
cause it  is  put  together  with  hooiis.  Nel- 
son-Bethel Clothing  Co.  v.  Pitts,  23:  1013, 
114  S.  W.  331,  131  Ky.  65. 

338.  If,  in  the  operation  of  machinery, 
grease  will  accumulate  on  a  running  board 
so  as  to  render  the  place  dangerous  to  em- 
ployees unless  it  is  removed,  of  which  fact 
the  master  has  notice,  he  cannot,  after  an 
accumulation  has  been  permitted  to  exist 
for  several  days,  from  which  the  jury  may 
find  that  in  the  exercise  of  reasonable  care 
he  should  have  had  notice  of  it,  escape  lia- 
bility for  injury  caused  by  it  to  an  em- 
ployee, on  the  theory  that  he  is  not  bound 
to  make  the  working  place  safe  against 
temporary  conditions  incident  to  operation. 
Marshall  v.  Dalton  Paper  Mills,  24:  128,  74 
Atl.  108,  82  Vt.  489. 

339.  The  failure  of  a  portion  of  a  machine 
to  return  automatically  to  position  after 
performing  its  service  as  designed  to  do  may 
be  considered  in  determining  whether  or  not 
the  master  performed  his  duty  in  furnishing 
safe  machinery  for  the  use  of  an  employee, 
although  the  latter  is  injured  because  of  its 
jerky  forward  motion.  Tuckett  v.  Anieri- 
oan  Steam  &  Hand  Laundry,  4:  990,  84  Pac. 
500,  30  Utah,  273. 

340.  A  master  is  not  negligent  in  main- 
taining a  joiner  machine,  the  rear  portion 
of  the  table  of  which  is  lower  than  the 
front  portion,  where  the  machine  is  con- 
structed in  that  manner,  and  it^  use  in  that 
position  is  common  and  proper  for  some 
purposes.  Stodden  v.  Anderson  &  W.  Mfg. 
Co.  16:  614,  116  N.  W.  116,  138  Iowa,  398. 

341.  The  use  of  a  band  saw  for  sawing 
wood  is  not  so  hazardous  as  to  take  it  out 
of  the  rule  requiring  the  master  to  furnish 
only  such  appliances  as  are  ordinarily  and 
reasonably  safe  for  the  character  of  work 
on  which  a  servant  is  to  be  employed.  Coin 
v.  John  H.  Talge  Lounge  Co.  25:  1179,  121 
S.  W.  1,  222  Mo.  488. 

342.  A  servant  injured  while  attempting 
to  clean  the  bottom  of  the  shaft  of  a  coal 
hoist,  by  the  starting  of  the  machinery  to 
raise  a  bucket  while  he  is  in  a  position  of 
danger,  cannot  hold  the  master  liable  for  the 
injury,  on  the  theory  that  he  had  not  been 
furnished  a  safe  place  to  work,  where  the 
place  was  safe  except  when  the  machinery 
was  running,  which  was  a  matter  con- 
trolled entirely  by  another  servant  of  the 
employer.  Peterson  v.  Chicago,  R.  I.  & 
P.  R.  Co.  46:  766,  128  N.  W.  932,  149  Iowa, 
496. 

Guarding  dangerous  machinery. 

For  benefit  of  minor  employee,  see  supra, 
172. 

Liability  to  servant  of  independent  con- 
tractor, see  infra,  472. 

Servant's  assumption  of  risk  of  unguarded 
machinery,  see  infra,  522,  611. 

Contributory  negligence  of  servant,  see  in- 
fra, 629,  644,  648,  649.       ' 

Delegation  of  duty  as  to,  see  infra,  732. 

Review  of  finding  as  to  master's  negligence, 
see  Appeal  and  Ebrck,  995. 
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Prejudicial  error  in  instruction  as  to,  see 
Appeal  and  Error,  1350,  1438. 

Failure  to  instruct  as  to  presumption  that 
machinery  was  guarded,  see  Appeal 
and  Ekbok,  1438. 

Injury  to  servant  of  charitable  organiza- 
tion, see  Charities,  65. 

Burden  of  proving  practicability  of  guard- 
ing, see  Evidence,  432. 

Evidence  of  customs  as  to  guards,  see  Evi- 
dence, 1529. 

Evidence  generally  to  show  negligence  in 
failure  to  guard,  see  Evidence,  1776, 
_  1777. 

Evidence  of  precautions  after  accident,  see 
Evidence,  1822. 

Sufficiency  of  proof  of  negligence,  see  Evi- 
dence, 2127,  2128. 

Evidence  to  show  that  failure  to  guard  ma- 
chine as  proximate  cause  of  injury,  see 
Evidence,  2069;  Proximate  Cause, 
143,  144. 

Waiver  of  failure  to  allege  practicability  of 
guarding  machine,  see  Pleading,  43. 

Allegations  as  to,  see  Pleading,  298. 

Question  for  jury  as  to,  see  Trial,  213, 
476,  477. 

See  also  supra,  172. 

343.  The  duty  imposed  by  §  J  813,  Minn. 
R.  L.  1905,  upon  all  persons  and  corpora- 
tions owning  or  operating  dangerous  ma- 
chinery to  cover  or  guard  the  dangerous 
parts  thereof  so  far  as  practicable,  is  abso- 
lute and  nondelegable.  Mclnerny  v.  St. 
Luke's  Hospital  Asso.  46:  548,  141  N.  W. 
837,    122   Minn.    10. 

344.  A  provision  requiring  employers  to 
guard  machinery  is  operative  without  noti- 
fication from  the  factory  inspector,  although 
a  section  of  the  statute  provides  that  when- 
ever the  statute  requires  the  making  of 
changes,  they  shall  be  made  within  a  rea- 
sonable time  after  notification  by  such  of- 
ficial. Streeter  v.  Western  Wheeled  Scrap- 
er Co.  41:  628,  98  N.  E.  541,  254  111.  244. 

345.  A  master  is  not  relieved  of  his  stat- 
utory duty  to  safeguard  machinery  by  the 
fact  that  the  notice  from  the  labor  commis- 
sioner to  do  so  does  not  specify  the  manner 
in  which  it  is  to  be  done.  Hill  v.  Sauge- 
stad,  22:  634,  98  Pac.  524,  53  Or.  178. 

346.  A  master  who  sets  a  servant  at 
work  at  a  machine  not  properly  guarded  as 
required  by  statute  cannot  escape  liability 
for  injury  to  him  because  of  absence  of  the 
guard  by  the  fact  that  he  placed  a  proper 
guard  upon  it,  which  has  been  removed 
by  another  servant,  where  the  statute  re- 
quires the  guard  to  be  maintained  as  well 
as  provided.  Benner  v.  Wallace  I/umber  & 
Mfg.  Co.  45:  128,  105  Pac.  145,  55  Wash. 
679.  (Annotated) 

347.  A  master  owes  no  duty  to  hood  a 
machine,  to  one  who  is  not  required,  in  the 
course  of  his  duties,  to  use  it.  Stodden  v. 
Anderson  &  W.  Mfg.  Co.  16:  614,  116  N.  W. 
116,  138  Iowa,  398. 

348.  Section  4029  of  Okla.  Comp.  Laws 
1909,  providing  for  the  safeguarding  of  ma- 
chinery in  factories,  was  designed  to  pro- 
tect persons  employed  and  laboring  in 
manufacturing  establishments  while  in  the 
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*  performance  of  any  duty  whether  ordinary 
or  general,  exceptional  or  occasional,  but 
its  protection  extends  only  to  persons  act- 
ing within  the  scope  of  some  employment. 
Curtis  &  Gartside  Co.  v.  Pribyl,  49:  471,  134 
Pac.  71,  38  Okla.  511. 

349.  A  manufacturer  who  has  failed  to 
provide  belt  shifters  and  guard  a  shaft  with 
set  screws  thereon,  as  required  by  a  fac- 
tory act,  is  liable  for  the  death  of  a  work- 
man who  was  compelled  to  ascend  a  ladder 
to  shift  a  belt,  and  while  so  doing  was 
thrown  into  a  shafting  and  killed,  where  the 
absence  of  the  required  precautions  caused 
the  injury  or  directly  contributed  thereto, 
notwithstanding  the  shafting  was  not  with- 
in reach  of  workmen  engaged  in  their  ordi- 
nary duties.  Caspar  v.  Lewin,  49:  526,  109 
Pac.  657,  82  Kan.  604. 

350.  A  total  failure  to  provide  guards  for 
a  saw  in  a  lath  bolter  machine  in  which 
and  with  which  servants  must  necessarily 
work  constitutes  negligence  on  the  part  of 
a  master,  under  a  statute  requiring  the 
guarding  of  dangerous  machines,  where  it 
is  shown  that  it  is  practicable  to  protect  it 
with  a  guard.  Collopy  v.  Atwood,  18:  593, 
117  N.  W.  238,  105  Minn.  80. 

351.  A  master  is  not  excused  from  com- 
plying with  a  statute  requiring  the  guard- 
ing of  dangerous  machinery,  if  practicable, 
by  the  mere  fact  that  such  machinery  has 
not  been  manufactured  with  a  guard,  or 
that  it  has  not  been  customary  for  owners 
and  operators  to  use  guards  on  that  type 
of  machine.  Collopy  v.  Atwood,  18:  593, 
117  N.  VV.  238,  105  Minn.  80. 

352.  The  four  walls  of  a  small  engine 
house  do  not,  as  to  a  coal  shoveler  at  an 
elevator  who  is  injured  by  falling  on  an 
unguarded  belt  and  pulley  connected  with 
the  engine  therein,  which  he  has  charge  of, 
and  which  is  used  to  operate  the  elevator, 
constitute  a  compliance  with  a  statute  re- 
quiring the  guarding  of  dangerous  machin- 
ery. Rase  V.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  21:  138,  120  N.  W.  360,  107  Minn. 
260. 

353.  A  coal  shoveler  at  an  elevator,  who 
is  injured  by  stumbling  and  falling  on  an 
unguarded  belt  and  pulley  while  entering 
a  small  engine  house  to  remedy  the  engine 
used  in  operating  the  elevator,  and  of  which 
he  has  charge,  has  a  case  within  the  mean- 
ing of  a  factory  act  requiring  the  guarding, 
where  practicable,  of  dangerous  machinery 
in  any  factory,  mill,  or  shop.  Rase  v. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  21: 
138,  120  N.  W.  360,  107  Minn.  260. 

354.  Mill  owners,  in  order  to  comply  with 
the  statute  requiring  the  safeguarding  of 
machinery,  must  adopt  such  guards  as  rea- 
sonable prudence,  observation,  and  care 
suggest,  regardless  of  the  question  whether 
other  mill  owners  use  them.  Barclay  v. 
Puget  Sound  Lumber  Co.  16:  140,  93  Pac. 
430,  48  Wash.  241.  (Annotated) 

355.  A  statute  requiring  a  master  secure- 
ly to  guard  gearing  about  which  a  servant 
is  required  to  work  does  not  require  him  to 
guard  it  so  safely  that  the  servant  will  be 
secure  against  danger  or  violence  while 
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performing  his  work,  but  his  duty  is  to 
use  ordinary  care  and  prudence  in  deter- 
mining whether  or  not  a  guard  is  needed, 
and,  if  so,  to  furnish  a  guard  which  or- 
dinarily careful  and  prudent  employers 
under  like  circumstances  deem  .it  their 
duty  to  furnish,  and  not  obviously  danger- 
ous. West  V.  Bayfield  Mill  Co.  45:  134,  128 
N.  W.   992,   144   Wis.   106. 

356.  A  master,  in  providing  guards  for 
shafting  near  which  young  girls  with  long 
hair  are  required  to  work,  must  take  into 
consideration  their  age,  inexperience,  and 
lack  of  care  and  discretion,  and  adopt  a 
shield  or  device  that  will  prevent  the  lia- 
bility of  their  hair  coming  into  contact 
with  the  shaft.  Kirwan  v.  American  Lith- 
ographic Co.  27:  972,  90  N.  E.  945,  197  N. 
Y.  413.  (Annotated) 

357.  A  master  who  leaves  a  rapidly  re- 
volving shaft  unguarded  in  a  place  where 
women  and  girls  work,  and  in  proximity  to 
which  their  duties  require  them  to  go,  does 
not  comply  with  his  duty  to  furnish  them 
a  safe  place  to  work.  Paducah  Box  & 
Basket  Co.  v.  Parker,  43:  179,  136  S.  W. 
1012,    143   Ky.   607. 

358.  A  statute  requiring  a  master  to 
guard  all  vats,  pans,  saws,  planers,  cogs, 
gearing,  belting,  shafting,  set  screws,  and 
machinery  of  every  description,  does  not  ap- 
ply to  an  elevated  track  running  near  gal- 
leries in  a  factory,  upon  which  run  travel- 
ing cranes,  so  as  to  render  the  master  lia- 
ble to  a  servant  ihjured  by  falling  onto  the 
track,  in  front  of  the  crane,  to  his  injury. 
Wvnkoop  V.  Ludlow  Valve  Mfg.  Co.  30:  36, 
89'N.  E.  827,  196  N.  Y.  324.         (Annotated)  ■ 

359.  Emery  wheels  are  included  within 
the  machinery  required  to  be  guarded  by 
Minn.  Rev.  Laws  1905,  §  1813,  providing 
that  all  saws,  planes,  set  screws,  drums, 
'and  machinery,"  as  far  as  practicable,, 
shall  be  guarded.  Davidson  v.  Flour  City 
Ornamental  I.  Works,  28:  332,  119  N.  W., 
483,  107  Minn.  17.  , 

300.  Failure  of  an  employee  to  replace 
the  guard  to  an  emery  wheel  which  he  hasi 
removed  in  the  performance  of  his  duties* 
constitutes  negligence  per  se  upon  the  part 
of  a  master,  under  a  statute  requiring  the 
guarding  of  machinery  where  practicable,  as 
the  statute  in  such  case  adopts  the  rule  of 
absolute  duty.  Davidson  v.  Flour  City  Or- 
namental I.  Works,  28:  332,  119  N.  W.  483, 
107  Minn.  17. 

361.  A  statute  imder  a  title,  "An  Act  to 
Regulate  Factories,  Workshops,  and  Other 
Places  of  Employment,"  which  requires  the 
guarding  of  all  shafts,  fly  wheels,  etc.,  of; 
manufacturing  establishments  so  located  as 
to  be  dangerous  to  employees  in  any  such 
place  of  employment,  does  not  apply  to  a 
portable  threshing  machine.  Chapman  v. 
Piechowski,  45:  687,  141  N.  W.  259,  153  WisJ 
356.  (Annotated); 

362.  An  employer  who  provides  a  dressing 
room  for  employees  through  which  runs  a 
shaft  enclosed  in  a  box  which  is  likely  to  be 
left  off  and  thereby  expose  the  machinery 
while  in  motion,  without  warning  them  of 
the  danger,  may  be  found  not  to  have  usedj 
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due  care  in  furnishing  them  a  safe  place. 
Flynn  v.  Prince,  C.  &  M.  Co.  17:  568,  84  N. 
E.  321,  198  Mass.  224. 

303.  A  mill  owner  who  has  allowed  a 
lever  operating  a  saw,  and  a  casing  for 
such  saw,  to  become  out  of  repair,  ami  who 
has  employed  a  careless  workman  on  an 
edger  near  by,  is  liable  to  the  operator  of 
such  saw,  who  was  not  guilty  of  contrib- 
utory negligence  and  had  not  assumed  the 
risk  either  of  the  defendant's  or  the  edger 
operator's  negligence,  for  injuries  result- 
ing from  his  arm  being  struck  and  forced 
upon  the  saw  by  a  piece  of  timber  carelessly 
thrown  by  the  edger  operator,  who  was 
not  a  fellow  servant.  Rogers  v.  Hiram 
J.  Allen  Lumber  Co.  39:  202,  57  So.  166, 
.129  La.  900. 

c.  In  mines. 

(See   alto   same   heading   in  Digest  L.R.A 
1-70.) 

Who  is  an  employee,  see  supra,  67. 
Unlawful  employment  of  children  in  mines, 

see  supra,  165-167. 
Duty  to  warn  employees  in  mine,  see  supra, 

234. 
Duty  as  to  inspection,  see  infra,  438,  439. 
Assumption  of  risk  of  injury  in,  see  infra, 

531-534,   590,  602,  624. 
Contributory  negligence  of  servant,  see  in- 
fra, 660-663. 
Delegation  of  duty,  see  infra,  736,  737,  741. 
Who  are  fellow  servants  in  mine,  see  infra, 

842-845. 
For  what  acts  of  fellow  servant  master  is 

liable,  see  infra,  864,  865. 
Presumption  and  burden  of  proof  as  to,  see 

Evidence,  433,  434. 
Evidence  to  show  unsafe  condition  of  mine, 

see  Evidence,  1779,  1780. 
Proximate  cause  of  injury,  see  Pboximate 

Cause,  137. 
Question    for    jury    as    to    negligence,    see 

Teial,  481--484. 

364.  A  mine  owner,  upon  learning  of  the 
existence  of  water  in  a  neighboring  mine  in 
such  quantities  as  to  be  dangerous  to  his 
employees,  is  bound  to  make  such  investi- 
ga,tion  as  would  suggest  itself  to  one  using 
ordinary  care  and  prudence,  and,  upon  learn- 
ing that  there  is  danger  of  his  mine  becom- 
ing flooded,  to  make  such  provision  for  the 
safety  of  his  employees  as  would  occur  to  a 
person  of  ordinary  prudence,  or  inform  his 
employees  of  the  impending  danger.  Wil- 
liams v.  Sleepy  Hollow  Min.  Co.  7:  1170,  86 
Pac.  337,  37  Colo.  62. 

365.  A  mine  owner  is  negligent  in  main- 
taining an  uncovered  plank  way  for  the 
use  of  its  employees  across  a  shaft  in  which 
is  operated  a  skip  way  down  which  ore  is 
accustomed  to  fall.  Minton  v.  La  Follette 
Coal,  L  &  R.  Co.  11:  478,  101  S.  W.  178,  117 
Tenn.  415. 

366.  The  mere  fact  that  a  ventilating 
fan  in  a  mine  is  slowed  down  while  mak- 
ing repairs  does  not  show  actionable  negli- 
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gence  in  the  absence  of  evidence  showing,  * 
or  tending  to  show,  that  the  speed  at  which 
the  fan  was  run  would  not  furnish  suffi- 
cient air  to  ventilate  the  mine,  or  that 
this  act  of  the  superintendent  was  the 
proximate  cause  of  the  explosion  and  of 
the  consequential  injury  to  an  employee. 
Dickinson  v.  Stuart  Colliery  Co.  43:  335, 
76  S.  E.  654,  71  W.  Va.  325. 

367.  The  mere  fact  that  a  comparatively 
new  mine  had  but  one  opening,  instead  of 
two,  as  required  by  statute,  does  not  show 
actionable  negligence,  where  a  second  open- 
ing was  in  process  of  construction,  and 
there  is  no  evidence  showing,  or  tending  to 
show  that  the  want  of  a  second  opening 
was  the  proximate  or  even  remote  cause 
of  the  injury  complained  of.  Dickinson  v. 
Stuart  Colliery  Co.  43:  335,  76  S.  E,  654, 
71    W.   Va.   325. 

368.  It  is  the  duty  of  a  brick-making  com- 
pany which  mines  shale  by  means  of  a 
steam  shovel,  to  use  reasonable  care  to  put 
the  rough  bank  produced  by  the  operation 
of  the  steam  shovel  in  a  condition,  and  to 
keep  it  in  a  condition,  which  will  render 
the  work  of  employees  necessarily  per- 
formed in  proximity  to  the  bank  reasonably 
safe  from  all  caving  naturally  to  be  antici- 
pated in  consequence  of  the  excavation. 
Oriffin  V.  Fredonia  Brick  Co.  40:  io&3,  114 
Pac.  217,  84  Kan.  347. 

369.  Notice  to  a  mine  operator  of  a  de- 
fect in  the  original  construction  of  the 
cage  is  not  necessary  to  hold  him  liable  for 
injury  thereby  caused  to  an  employee.  Poli 
V.  Numa  Block  Coal  Co.  33:  646,  127  N.  Vv. 
1105,   149  Iowa,  104. 

370.  An  employee  in  a  mine,  who  leaver 
his  place  of  work  and  goes  to  another  part 
of  the  mine  to  reclaim  tools  which  he  has 
lent  to  a  fellow  employee,  cannot  recover 
damages  from  the  mine  owner  for  injuries 
received  by  the  falling  of  slate  from  the 
roof  of  the  portion  of  the  mine  to  which  he 
goes,  on  the  theory  that  he  was  injured 
while  engaged  in  and  about  the  business  of 
the  master.  Pioneer  Min.  &  Mfg.  Co.  v. 
Talley,  12:  861,  43  So.  800,  152  Ala.  162. 

(Annotated.) 

d.   Railroad  and  street  railway  cases. 

(1)  In  general. 

(See   also  same  heading  in  Digest  L.R.A. 
1-70.) 

Liability  under  Federal  employers'  liability 

act,  see  supra,  192-197. 
Master's  duty  to  warn  employee  as  to,  see 

supra,  238-242. 
Duty  aa  to  inspection,  see  infra,  447,  450. 
As  to  servant's  assumption  of  risk,  see  infra, 

II.  b,  3,  b. 
As   to  contributory  negligence  of   servant, 

see  infra,  II.  c,  2. 
Who  are  fellow  servants,  see  infra,  II.  e,  5, 

a,  2;  IL  e,  5,  b,  2. 
For  what  acta  of  fellow  servant  master  is 

liable,  see  infra,  866-872. 
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Presumption  and  burden  of  proof,  see  Evi- 
DEiNCE,  435-440. 

Expert  evidence  as  to  negligence,  see  Evi- 
dence, 1153,  1154. 

Sufficiency  of  evidence  as  to  master's  neg- 
ligence, see  Evidence,  2130-2137. 

Allegation  as  to  negligence,  see  Pleading, 
303-309. 

Question  for  jury  as  to,  see  Tbial,  485-488. 

See  also  supra,  309. 

371.  Railroad  officers  have  and  must 
exercise  discretion  and  judgment  in  the 
selection  of  methods  of  operation  or  con- 
struction, and  their  decision  of  doubtful 
questions  regarding  such  matters  are  pre- 
sumptively right,  and  may  not  be  held  to 
constitute  actionable  negligence  toward  em- 
ployees of  tlie  road,  in  the  absence  of  clear 
proof  to  that  effect.  Canadian  Northern 
R.  Co.  v.  Walker,  24:  1020,  172  Fed.  346,  97 
C.  C.  A.  346. 

372.  A  railroad  company  which  selects  a 
customary  method  of  operation  or  construc- 
tion, which  is  neither  palpably  unnecessary 
nor  clearly  dangerous,  owes  its  servants  no 
duty  to  adopt  a  different  method;  and  it 
is  not  guilty  of  negligence  for  a  failure  to 
do  so.  Canadian  Northern  R.  Co.  v.  Walk- 
er, 24:  1020,  172  Fed.  346,  97  C.  C.  A,  346. 

373.  A  railroad  company  is  not  negligent 
in  failing  to  furnish  appliances  which  would 
render  safe  methods  adopted  by  the  em- 
ployees for  doing  its  work  of  which  it  had 
no  knowledge.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Murray,  16:  984,  109  S.  W.  549,  85  Ark. 
600. 

374.  The  duty  of  a  railroad  company  to 
furnish  a  signalman  a  safe  place  to  work 
along  its  tracks  is  not  violated  by  the  act 
of  a  baggage  man  in  throwing  ice  for  the 
use  of  section  men,  from  a  rapidly  moving 
train,  in  such  a  manner  that  it  strikes  and 
injures  him.  Illinois  C.  R.  Co.  v.  Hart, 
52:  1117,  176  Fed.  245,  100  C.  C.  A.  49. 

(Annotated) 

375.  One  who  sets  his  servant  at  work  in 
an  excavation  on  a  spur  track  at  the  top 
of  a  grade,  upon  which  he  stores  empty  cars, 
is  bound  to  secure  the  cars  so  that  they 
will  not  run  down  upon  him  and  render  the 
working  place  unsafe.  Wellington  v.  Pelle- 
tier,  26:  719,  173  Fed.  908,  97  C.  C.  A.  458. 

376.  The  duty  of  a  master  to  furnish  a 
safe  working  place  for  his  servant  does  not 
extend  to  making  secure  a  skid  or  movable 
platform  placed  from  the  door  of  a  freight 
car  to  the  adjoining  platform  while  the 
car  is  being  loaded  or  unloaded,  and  moved 
from  car  to  car  by  the  employees  as  it  is 
needed.  Nappa  v.  Erie  R.  Co.  21:  96,  88 
N.  E.  30,  195  N.  Y.  176. 

377.  A  skid  or  running  board  laid  from 
ears  in  process  of  unloading  to  the  station 
platform,  and  held  from  slipping  by  a  cleat 
nailed  to  the  platform,  which  is  moved 
about  from  car  to  car  as  needed,  is  not  a 
way  within  the  meaning  of  the  employers' 
liability  act,  rendering  the  employer  lia- 
ble for  defects  in  the  condition  of  a  way 
connected  with  or  used  in  the  business  of 
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the  employer;  and  therefore  the  employer 
will  not  be  liable  under  the  statute  for  in- 
jury to  an  employee  caused  by  the  slipping 
of  the  skid,  due  to  failure  to  nail  in  place 
the  cleat  necessary  to  prevent  its  slipping. 
Nappa  v.  Erie  R.  Co.  21:  96,  88  N.  E.  30, 
195  N.  Y.  176. 

378.  A  street  railway  company  is  not  neg- 
ligent in  operating  a  cross-over  between  two 
tracks  without  a  trolley  wire,  so  as  to  ren- 
der it  liable  for  the  death  of  a  motorman 
killed  while  trying  to  run  his  car  over  it, 
where  it  had  been  in  constant  use  without 
accident,  and  the  only  evidence  that  such 
wire  was  practicable  was  the  opinion  of 
one  who  had  formerly  served  as  conductor 
and  motorman  on  electric  cars.  Norfolk  & 
P.  Traction  Co.  v.  Ellington,  17:  117,  61  S.  E. 
779,  108  Va.  245. 

379.  A  railroad  company  which  main- 
tains a  tunnel  with  the  roof  lower  in  the 
middle  than  at  the  ends  is  liable  for  the 
death  of  a  brakeman  who,  without  knowl- 
edge of  the  danger,  is  killed  by  coming  in 
contact  with  the  roof  while  he  is  on  top  of 
the  car,  where  his  duties  require  him  to 
be.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Jones,  47:  483,  192  Fed.  769,  113  C.  C.  A. 
55.  (Annotated) 

380.  A  railroad  company  which  places 
upon  its  premises,  in  the  immediate  vicinity 
where  its  servants  are  constructing  a  road- 
bed, an  independent  contractor  for  the  pur- 
pose of  sinking  a  well,  still  retaining  the 
control  of  the  premises  and  the  conduct 
of  its  own  business,  is  required,  by  the 
legal  obligation  to  provide  its  servants  with 
a  safe  place  to  work,  to  exercise  reasonable 
care  to  protect  them  from  the  negligence 
of  the  independent  contractor.  Thomas  v. 
Wisconsin  C.  R.  Co.  23:  954,  122  N.  W.  456, 
108  Minn.  485. 

As  to  s\iritcli  key. 

381.  A  railroad  company  cannot  be  held 
liable  for  the  death  of  a  fireman  because  of 
a  misplaced  switch,  unless  it  is  shown  that 
the  company  was  responsible  for  the  switch 
being  open ;  and  it  is  not  -sufficient  to  show 
that  the  switch  must  have  been  left  unlocked 
by  someone  to  whom  the  company  had  in- 
trusted a  key.  Edgar  v.  Rio  Grande  West- 
ern R.  Co.  11:  738,  90  Pac.  745,  32  Utah, 
330. 

Electric    controller. 
Duty  as  to  inspection,  see  infra,  450. 
Sufficiency  of  evidence  to  rebut  presumption 
of  negligence,  see  Evidence,  2137. 

382.  The  mere  fact  of  an  explosion  inside 
the  controller  of  a  street  car,  to  the  injury 
of  the  motorman,  accompanied  by  evidence 
that  it  might  have  been  caused  by  dirt 
which  could  have  been  discovered  and  re- 
moved by  an  inspection,  is  not  sufficient 
to  charge  the  railroad  company  with  lia- 
bility for  the  accident,  where  the  controller 
was  the  best  on  the  market,  and  the  evidence 
shows  that  any  one  of  numerous  causes 
might  have  caused  the  explosion,  and  that, 
if  dirt  was  the  cause,  it  might  have  gotten 
into  the  controller  while  it  was  in  pos- 
session of  the  motorman,  without  fault  or 
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negligence  on  the  part  of  the  company. 
Beebe  v.  St.  Louis  Transit  Co.  12:  760,  103 
S.  W.  1019,  206  Mo.  419.  (Annotated) 

(2)  Track,  and  roadbed. 

(See  also  same  heading  in  Digest  LJt.A. 
1-10.) 

Duty  to  warn  servant  as  to  danger,  see 
supra,  240. 

Servant's  assumption  of  risk,  see  infra,  541- 
545. 

Contributory  negligence  of  servant,  see  in- 
fra, II.  c,  2. 

Delegation  of  duty  to  fellow  servant,  see 
infra,  733-735. 

Defect  as  proximate  cause  of  injury,  see 
Pboximate  Cause,  66,  135. 

383.  A  telephone  wire  stretched  over  and 
across  the  track  of  a  railroad  company,  not 
sufficiently  high  to  permit  an  employee 
standing  on  the  top  of  a  freight  car  safely 
to  pass  thereunder,  does  not  constitute  a 
"defect  in  the  way  or  track,"  within  the 
meaning  of  the  Alabama  employers'  liabil- 
ity act  providing  that  an  employer  is  liable 
for  a  personal  injury  received  by  his  em- 
ployee where  the  injury  is  caused  by  any 
defect  in  the  ways,  works,  machinery,  or 
plant  connected  with  or  used  in  the  business 
of  the  employer,  where  there  is  nothing  to 
indicate  that  the  wire  is  not  a  mere  movable 
object,  temporarily  placed  too  near  the 
track.  Hubbard  v.  Central  of  Georgia  R.  Co, 
,19:  738,  63  S.  E.  19,  131  Ga.  658. 
I  ( Annotated ) 

.384.  A  railroad  company  is  not  liable  to 
its  servants  for  the  negligence  of  shippers 
in  failing  to  remove  instrumentalities  for 
loading  and  unloading  stock  cars,  which, 
when  not  properly  removed  after  use,  form 
a  temporary  obstruction  to  the  safe  move- 
ment of  the  cars.  Canadian  Northern  R. 
Co.  V.  Walker,  24:  1020,  172  Fed.  346,  97  C. 
C.  A.  346.  (Annotated) 

385.  A  railroad  company  is  not  negligent 
as  against  employees  in  charge  of  the  work, 
in  sending  a  plow  to  remove  snow  from  the 
track  at  a  place  where  ice  has  accumu- 
lated as  high  as  the  top  of  the  rails,  where 
trains  have  safely  passed  over  it  prior 
to  the  fall  of  the  snow.  Neagle  v.  Syracuse, 
B.  &  N.  Y.  R.  Co.  25:  321,  77  N.  E.  1064,  185 
N.  Y.  270. 

386.  The  rule  requiring  the  master  to  fur- 
nish a  safe  working  place  for  his  employee 
does  not  apply  in  favor  of  a  fireman  on  a 
locomotive  engaged  in  propelling  a  plow  to 
remove  snow  from  the  track,  so  as  to  ren- 
der the  master  liable  for  an  injury  caused 
by  the  overturning  of  the  locomotive  be- 
cause of  solid  ice  which  other  servants  knew 
to  be  under  the  snow.  Neagle  v.  Svracuse, 
B.  &  N.  Y.  R.  Co.  25:  321,  77  N.  E.  1064,  185 
N.  Y^270.  (Annotated) 

387.  A  railroad  company,  in  transmitting 
to  employees  sent  to  repair  a  washout  on 
its  line,  information  as  to  places  of  danger, 
may  reasonably  rely  upon  its  own  servants, 
agents,  and  means  of  communication.  Gra- 
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ham  V.  Detroit,  G.  H.  &  M.  R.  Co.  25:  326, 
115  N.  W.  993,  151  Mich.  629. 

388.  A  railroad  company  performs  its 
duty  to  employees  sent  to  repair  a  washout 
if  it  makes  proper  effort  to  acquaint  them 
with  known  ccmditions  of  unsafety,  although 
the  information  does  not,  in  fact,  reach 
them  because  of  the  negligence  of  the  serv- 
ant to  whose  care  the  message  was  intrust- 
ed, which  due  care  on  the  part  of  the  mas- 
ter would  not  have  prevented  or  discovered. 
Graham  v.  Detroit,  G.  H.  &  M.  R.  Co.  25: 
326,  115  N.  W.  993,  151  Mich.  629. 

389.  Placing  material  for  use  as  ballast 
along  a  railroad  track  at  a  point  a  mile 
from  a  yard  or  stopping  place  is  not  of  it- 
self negligence  which  will  render  the  rail- 
road company  liable  for  injury  to  a  train 
hand  who  falls  over  it  while  in  the  perform- 
ance of  his  duties.  Lloyd  v.  North  Caro- 
lina R.  Co.  45:  378,  66  S.  E.  604,  151  N.  C. 
536. 

390.  A  railroad  company  is  not  relieved 
from  liability  for  injury  to  a  trainman,  due 
to  its  leaving  a  box  near  the  track  where  it 
is  likely  to  be  moved  into  the  path  of  the 
steps  of  moving  trains,  by  the  fact  that  the 
movement  of  the  box  was  actually  caused  by 
an  unusual  wind.  Ferebee  v.  Norfolk  South- 
ern R.  Co.  52:  1 1 14,  79  S.  E.  685,  163  N.  C. 
351. 

391.  A  railroad  company  is  negligent  in 
leaving  near  the  track  boxes  of  such  size 
that  if  they  are  overturned  they  will  in- 
terfere with  the  steps  of  moving  trains, 
which  will  rende'-  it  liable  for  injury  to  a 
trainman  who  fails  under  the  car  in  at- 
tempting, after  dark,  to  use  the  steps  after 
they  had  been,  without  his  knowledge,  torn 
oflF  by  collision  with  an  overturned  box. 
Ferebee  v.  Norfolk  Southern  B.  Co.  52:  11 14, 
79  S.  E.  685,  163  N.  C.  351.         (Annotated) 

392.  A  street  railway  company  which  per- 
mits the  cars  of  other  companies,  operated 
under  direction  of  its  superintendent  and 
train  despatcher,  to  use  its  track,  is  answer- 
able to  one  of  its  employees  in  charge  of  a 
car  which  had  been  directed  to  pass  over 
a  certain  track,  for  the  negligence  of  em- 
ployees of  one  of  the  other  companies  in 
permitting,  under  direction  of  the  superin- 
tendent, cars  to  stand  on  such  track  with- 
out any  precautions  to  prevent  collision 
with  the  car  in  charge  of  such  employee. 
Central  Kentucky  Traction  Co.  v.  Miller, 
40:  1 184,  143  S.  W.  750,  147  Ky.  110. 
Washout. 

See  also  supra,  387,  388. 

393.  A  railroad  company  may  be  liable 
for  injury  to  one  of  its  train  hands  through 
the  overturning  of  the  train  consequent 
upon  a  washout  of  track  by  an  unprecedent- 
ed flood,  if,  from  the  surroundings,  an  ordi- 
narily prudent  person  would  have  antici- 
pated danger  from  high  water  unless  cul- 
verts or  outlets  were  provided  through  the 
embankment,  the  existence  of  which  would 
have  prevented  the  injurv.  Louisville  &  N. 
R.  Co.  v.  Peck,  49:  198,  "153  S.  W.  39,  152 
Ky.  6.  (Annotated) 
Snowslide  or  landslide. 

394.  A  railroad  company  which  constructs 
its  road  along  the  base  of  a  high  bluff  must 
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exercise  ordinary  care  to  protect  its  em- 
ployees from  landslides.  Fisher  v.  Chesa- 
peake &  0.  R.  Co.  2:  954,  52  S.  E.  373,  104 
Va.  635. 

Unblocked    guard    rail. 
Sufficiency  of  evidence,  see  Evidence,  2134. 
Trestle;   bridge. 
Presumption   of   negligence   from   death   of 

employee,  see  Evidence,  437. 
Injury  to  employee  of  logging  train  running 

on  road  under  lease,  see  Railroads,  12. 
Question    for    jury    as    to    negligence,    see 

T-RIAL,  486. 
Cattle  pen. 

395.  A  railroad  company  is  not  shown  to 
have  violated  its  duty  to  provide  a  safe 
place  in  which  to  work,  where  the  only 
evidence  concerning  the  fastenings  furnished 
to  keep  a  stock-pen  gate  from  swinging  to 
within  a  few  inches  of  the  track,  where  it 
would  strike  one  riding  on  the  side  of  a  car, 
was  tliat  it  had  placed  a  wire  loop  upon  the 
gate  post,  which  could  be  dropped  over  the 
end  post  of  the  gate  in  such  a  way  as  to 
hold  the  gate  closed,  away  from  the  track, 
and  the  testimony  of  one  witness  that  the 
wire  would  hold  the  gate  when  the  wind 
was  not  blowing,  but  that  it  was  liable  to 
work  off  the  top  of  the  post,  although  he 
had  never  known  it  to  do  so.  Canadian 
Northern  R.  Co.  v.  Walker,  24:  1020,  172 
Fed.  346,  97  C.  C.  A.  346. 

396.  A  railroad  company  does  not  violate 
its  duty  to  provide  its  servants  a  reason- 
ably safe  place  in  which  to  work,  by  leav- 
ing to  shippers  who  use  its  stock  pens  and 
instrumentalities  for  loading  and  unloading 
cars  the  duty  of  closing  a  pen  gate,  which, 
when  not  closed  after  use,  forms  a  tem- 
porary obstruction  to  the  safe  movement 
of  cars,  and  to  its  servants  who  move  the 
cars  the  duty  to  see  that  loading  and  un- 
loading is  not  in  progress  just  before  they 
start  such  cars.  Canadian  Northern  R.  Co. 
V.  Walker,  24:  1020,  172  Fed.  346,  97  C.  C. 
A.  346. 

Sivitches. 

Allegation  as  to  negligence,  see  Plhiading, 

304-309. 
Open  switch  as  proximate  cause  of  injury, 

see  Proximate  Cause,  131. 
Misleading  instruction  in  action  for  injury 

by    derailment    at    switch,    see    Trial, 

1042. 
See  also  supra,  381;  infra,  866. 

397.  The  malicious  misplacing  of  a  switch, 
even  by  an  employee  of  a  railroad  com- 
pany, which  results  in  the  wrecking  of  a 
passenger  train,  will  not  render  the  com- 
pany liable  for  the  resulting  death  of  the 
engineer  of  the  train.  Haynes  v.  North 
Carolina  R.  Co.  9:  972,  55  S.  E.  516,  143  N. 
C.  154. 

398.  A  railroad  company  is  not  shown  to 
be  negligent,  so  as  to  be  liable  for  the  death 
of  an  engineer  caused  by  his  running  into  an 
open  switch,  by  the  fact  that  it  permitted 
the  color  of  the  target  to  become  obscured 
by  ice,  where  there  is  nothing  to  show  that 
the  condition  of  the  switch  might  not  have  I 
been  seen  by  the  shape  of  the  target  wings. 
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although  the  color  was  obscured.  Chicago, 
I.  &  L.  R.  Co.  V.  Barker,  17:  542,  83  N.  E. 
369,   169  Ind.  670. 

399.  A  statute  requiring  the  blocking  of 
frogs  in  railroad  switches  applies  in  favor 
of  an  employee  who  has  been  knocked  down 
by  his  engine  and  is  being  dragged  along  the 
track,  so  that  he  can  hold  the  railroad  com- 
pany liable  for  an  injury  caused  by  his  foot 
catching  in  an  unblocked  frog  while  in  that 
situation.  Cooper  v.  Baltimore  &  O.  R.  Co. 
16:  715,  159  Fed.  82,  86  C.  C.  A.  272. 

(Annotated) 

400.  A  railroad  company  may  be  found  to 
be  negligent  in  maintaining  unblocked 
frogs  in  a  yard  where  employees  are  re- 
quired to  move  about  in  switching  and 
making  up  trains.  Korab  v.  Chicago,  R.  I. 
&  P.  R.  Co.  41:  32,  128  N.  W.  529,  149  Iowa, 
711. 

401.  A  railroad  company  is  not  guilty  of 
negligence  in  maintaining  a  split  switch 
with  a  throw  of  4J  inches,  although  a 
switchman's  foot  might  be  more  readily 
caught  therein  than  if  the  distance  were 
less,  where  it  is  shown  that  a  throw  of  5 
inches  is  the  standard  adopted  and  recom- 
mended by  the  American  Railway,  Engineer- 
ing, and  Maintenance  of  Way  Association, 
that  for  all  practical  purposes  a  throw  of 
4  or  5  inches  is  safer  than  a  less  distance, 
and  that  a  throw  of  at  least  3i  inches  is 
absolutely  necessary.  Dolge  v.  Northern  P. 
R.  Co.  26:  600,  119  N.  W.  1066,  107  Minn. 
242. 

402.  The  proper  throw  necesary  for  a 
split  switch,  in  railway  construction,  is 
an  engineering  proposition,  to  be  determined 
by  properly  qualified  engineers;  and  the 
verdict  of  a  jury,  or  the  opinion  of  judges, 
cannot  be  substituted  therefor.  Dolge  v. 
Northern  P.  R.  Co.  26:  600,  119  N.  W.  1066, 
107  Minn.  242.  (Annotated) 

403.  That  a  derailing  switch  installed  on 
a  private  railroad  to  a  mine  is  in  advance  of 
operations  as  usually  conducted  in  such 
plants  does  not,  as  matter  of  law,  relieve 
the  owner  from  liability  for  failure  to  keep 
it  in  use,  if  experience  has  shown  him  the 
necessity  for  it.  Dayton  Coal  &  Iron  Co. 
v.  Dodd,  37:  456,  188  Fed.  597,  110  C.  C.  A. 
395. 

Failure  t«  liuild  or  repair  fence. 

404.  A  railroad  company  is  not  negligent 
in  failing  to  fence  the  sides  of  an  elevated 
approach  to  an  ore  trestle  which  was  in- 
tended solely  to  convey  cars  to  and  from  the 
trestle,  in  order  to  prevent  engineers  from 
falling  therefrom,  where  they  are  instruct- 
ed not  to  leave  the  engine  while  on  the  ap- 
proach or  to  permit  engines  to  stand  on  it, 
Harriman  v.  Chicago  &  N.  W.  R.  Co.  50: 
548,   133  N.  W.   153,  147   Wis.   605. 

(Annotated) 
Pole   near  track. 
Contributory  negligence  of  servant,  see  infra, 

700,  701. 
Evidence   of   removal   of  trolley   pole  after 

killing    of    conductor,    see    Evidence, 

2024. 

405.  The  setting  of  a  crooked  trolley  pole 
nearer  to  the  track  than  others  in  the  line 
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and  with  a  crook  or  bend  toward  the  track 
is  not  an  engineering  question  for  the  de- 
cision of  which  the  street  car  company  can- 
not be  questioned  by  an  employee,  even  if 
the  distance  the  poles  should  be  placed  from 
the  track  of  the  electric  railway  is  such  a 
problem.  East  St.  Louis  &  Suburban  R.  Co. 
V.  Kath,  15:  1 109,  83  N.  E.  533,  232  111.  126. 

406.  That  a  street  railway  company  makes 
use  of  a  pole  placed  by  a  stranger  near  its 
track,  but  outside  its  right  of  way,  does 
not  vender  it  liable  for  injuries  caused  by 
the  pole  to  its  employee,  although  the  pole 
is  in  a  public  street  and  constitutes  a  nui- 
sance. Moore  v.  Chattanooga  Electric  R. 
Co.   16:  978,  109  S.  W.  497,   119  Tenn.  710. 

407.  A  street  railway  company  is  not  li- 
able for  injuries  to  an  employee  by  a  pole 
placed  by  a  stranger  near  the  track,  but 
outside  the  right  of  way.  Moore  v.  Chat- 
tanooga Electric  R.  Co.  16:  978,  lOi)  S.  \'v . 
497,  119  Tenn.  710.  (Annotated) 
Torpedo  on  track. 

Contributory  negligence  of  employee,  see 
infra,  676. 

408.  The  placing  by  a  railroad  company 
of  a  torpedo  on  the  track,  to  warn  a  train 
that  a  preceding  one  had  been  delayed,  is 
not  an  obstruction  with  respect  to  a  sec- 
tion hand  aiding  in  pushing  a  hand  car,  nor 
is  it  negligence  of  which  he  can  complain. 
Mize  V.  Louisville  &  N.  R.  Co.  16:  1084,  105 
S.  W.  908,  127  Ky.  496.  (Annotated) 

(3)    Cars,  engines. 

(See   also   same   headiny   in   Digest  L.B.A. 

1-10.) 

Duty  to  warn  of  defects,  see  supra,  238. 

Duty  to  inspect,  see  infra,  449. 

Assumption  of  risk  as  to,  see  infra,  639, 
540. 

Contributory  negligence  of  servant,  see  infra, 
II.  c,  2. 

Prejudicial  error  in  instructions  in  action 
for  injury  by  defective  locomotive,  see 
Appb^al  and  Ebbob,  1349. 

Presumption  as  to,  see  Evidence,  436. 

Admissibility  of  employee's  admission,  see 
Evidence,  1238. 

Effect  of  admissions  on  theory  of  complaint 
in  action  for  death  of  servant,  see  Evi- 
dence, 1264. 

Admissibility  of  evidence  of  custom,  see  Evi- 
dence, 1539. 

Sufficiency  of  evidence  of  negligent  equip- 
ment of  locomotive,  see  Evidence,  2131. 

Allegations  as  to  negligence,  see  Pleading, 
303. 

Defect  as  proximate  cause  of  injury,  see 
Pboximate  Cause,  64,  133,  134. 

Question  for  jury  as  to,  see  Trial,  180,  485. 

See  also  supra,  310. 

409.  Negligence  of  a  street  car  company 
in  delivering  to  a  crew  a  car  without  any, 
or  with  a  defective,  controller  handle,  wHl 
render  it  liable  for  injuries  thereby  caused 
to  an  employee  on  the  road.  Chicago  Union 
Traction  Co.  v.  Sawusch,  i:  670,  75  N.  E. 
797,  218  111.  130.  (Annotated) 
Cigest  1-52  ]:..R.A.(N.S.) 


410.  The  question  of  negligence  in  per- 
mitting a  brake  to  be  out  of  order  so  that 
the  car  runs  away  and  collides  with  an- 
other to  the  injury  of  an  employee  does  not 
depend  upon  the  fact  of  the  accident  alone 
when  there  is  testimony  to  the  fact  that 
the  brake  rod  was  broken  or  disconnected 
from  the  shoe.  Republic  Elevator  Co.  v. 
Lund,  45:  707,  196  Fed.  745,  116  C.  C.  A. 
373. 

411.  A  railroad  company  was  not  guilty 
of  such  negligence  in  sending  out  an  en- 
gine with  a  defective  tank  hose  located 
under  the  floor  of  the  cab,  and  about  10 
inches  behind  the  engine  steps,  as  will 
render  it  liable  for  injuries  to  a  fireman, 
caused  by  slipping  on  the  engine  step  when 
it  was  covered  by  ice  formed  from  spray 
blown  from  the  leaky  hose  while  the  en- 
gine was  being  run  backwards,  since  it 
cannot  be  said  that  the  formation  of  the 
ice  on  the  steps  from  the  spray  borne  by 
the  wind  was  a  consequence  which,  in  the 
exercise  of  reasonable  care  and  caution, 
ought  to  have  been  foreseen  by  the  rail- 
road company,  and  especially  where  it  does 
not  appear  that  the  injured  person  apjjre- 
hended  danger  to  himself  from  the  im- 
perfect hose.  Hill  v.  Atchison,  T.  &  S. 
F.  R.  Co.  47:  1141,  105  Pac.  447,  81  Kan. 
379. 

412.  That  a  cross  piece  nailed  to  the  up- 
rights to  secure  lumber  loaded  on  a  flat  car 
is  put  in  place  by  the  shipper  does  not  re- 
lieve the  railroad  company  from  liability 
foi;  its  safety  for  the  use  to  which  such  ap- 
pliances are  customarily  put  by  its  em- 
ployees in  the  performance  of  their  duties 
upon  the  cars.  Wallace  v.  Seaboard  Air 
Line  R.  Co.  13:  384,  54  S.  E.  399,  141  N.  C. 
646. 

413.  That  a  cross  piece  nailed  to  the  up- 
rights to  secure  lumber  loaded  on  a  flat  car 
was  not  fastened  as  securely  as  was  recom- 
mended by  the  carrier  is  evidence  that  it 
did  not  use  reasonable  care,  in  an  action 
for  injuries  to  an  employee  by  its  giving 
way.  Wallace  v.  Seaboard  Air  Line  R.  Co. 
13:  384,   54    S.    E.    399,    141    N.   C.    640. 

414.  A  railroad  company  which  permits  a 
custom  to  become  established  by  which  its 
employees  use  the  crosspieces  nailed  to  the 
standards  of  loaded  lumber  cars  to  assist 
themselves  in  climbing  over  the  cars  in  the 
performance  of  their  duties  is  bound  to  ex- 
ercise due  care  that  they  Shall  be  safe  for 
such  use.  Wallace  v.  Seaboard  Air  Line  R. 
Co.  13:  384,  54  S.  E.  399,  141  N.  C.  646. 

(Annotated) 

415.  A  railway  company  is  liable  to  a 
brakeman  who,  in  passing  over  a  flat  car 
upon  which  threshing  machinery  separators 
were  loaded,  was  injured  by  falling  from  the 
car  because  of  the  slipping  from  its  shaft  of 
a  pulley  on  the  machine  which  he  grasped 
for  support,  where  this  was  the  only 
practicable  way  of  passing  from  one  part 
of  the  train  to  the  other  and  had  been  the 
custom  for  some  twenty  years,  and  the  rail- 
way company  failed  to  exercise  reasonable 
care  to  see  that  those  parts  of  the  load 
which  were  available  for  and  likely  to  be 
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«8ed  as  hand  holds  could  be  used  for  that 
purpose  with  reasonable  safety.  Suprenant 
V.  Great  Northern  R.  CJo.  49:  loii,  143  N. 
W.  320,  123  Minn.  170.  (Annotated) 

rmplements  used  in  getting  on  or  off. 
Notice  to  servant  in  charge  of  wrecked  en- 
gine of  its  condition,  see  Notice,  11. 

416.  The  mere  use  on  a  ca.b  of  an  en- 
gine of  a  stirrup  of  the  kind  used  on  box 
cars,  instead  of  the  standard  step  generally 
used  on  such  engines,  does  not  of  itself 
show  negligence  as  a  matter  of  law.  Dun- 
can V.  Atchison,  T.  &  S.  F.  R.  Co.  51:  565, 
119  Pac.   356,   80   Kan.   112. 

417.  A  railroad  company  is  not  negligent 
in  furnishing  a  standard  on  a  flat  car  which 
is  sufTicient  for  the  purpose  for  which  it  is 
intended,  i.  e.,  to  hold  the  load  on  the  car, 
although  it  is  not  sufficient  to  furnish  a  safe 
handhold  for  a  brakeman  who  attempts  to 
put  it  to  such  use.  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Murray,  16:  984,  109  S.  W.  549,  85 
Ark.   600.  (Annotated) 

418.  A  railroad  company  is  not  negligent 
in  failing  to  have  hand  holds  on  a  wrecked 
engine  which  it  is  sending  to  the  shops  in 
charge  of  one  of  its  employees.  Southern 
R.  Co.  V.  Lyons,  25:  335,  169  Fed.  567,  95 
C.  C.  A.  55. 

Safety  appliances;  coupling. 
Presumption  as  to  time  of  break  in  defec- 
tive apparatus,  see  Evidence,  439. 
Evidence  of  reports  of  car  inspectors  as  to 
defective  condition  of  coupler,  see  Evi- 
DEXCE,   826. 
Sufficiency  of   evidence  of  negligence  as  to 

coupling,  see  Evidence,  2132. 
Amending  complaint  so  as  to  charge  failure 
of  master  to  comply  with  statute  as  to, 
see  Limitation  of  Actions,  303. 
Removal  to   Federal  court  of   action  based 
on  Federal  statute  as  to  use  of  auto- 
matic couplers,  see  Removal  of  Causes, 
2. 
Direction  of  verdict  in  prosecution  for  vio- 
lation    of    safety    appliance    act,    see 
Trial,  778. 
419.  The  construction  of  the  language  of 
the    safety    appliance    acts    (act    March    2, 
1893,  chap.  IDC,  §  1,  27  Stat,  at  L.  531,  U. 
"S.  Comp.   Stat.   1901,  p.   3174,  as  amended 
jby  act  April  1,  D896,  chap.  87,  29  Stat,  at 
'L.  85,  and  act  March  2,  1903,  chap.  976,  32 
^Stat.   at  L.   943,  U.   S.   Comp.   Stat.   Supp. 
1907,  p.  885)    is  not  controlled  by  the  lan- 
guage or  by  the  interpretation  of  the  terms 
of  the  interstate  commerce  act  of  February 
4,  1887,  cliap.  104,  24  Stat,  at  L.  379,  U.  S. 
Comp.  Stat.  1901,  p.  3154.  United  States  v. 
Colorado  &  N.  W.  R.  Co.  15:  167,  157  Fed. 
321.  85  C.  C.  A.  27. 

420.  A  local  railroad  company  operating 
a  system  of  tracks  wholly  within  a  county 
of  a  state,  for  the  purpose  of  shifting  cars 
between  shippers  and  trunk  lines,  and  be- 
tween trunk  lines,  for  which  it  makes  an 
arbitrary  charge  per  car,  which  it  collects 
from  the  railroad  companies,  is,  while  en- 
gaged in  shifting  between  two  trunk  lines 
a  car  en  route  from  one  state  to  another, 
engaged  in  interstate  commerce  so  as  to  be 
within  the  operation  of  the  safety-appliance 
Diicest  1-52  Ii.R.A.(N.S.) 


act  of  Congress.  Belt  R.  Co.  of  Chicago  v. 
United  States,  22:  582,  168  Fed.  542,  93  C.  C. 
A.  666.  (Annotated) 

421.  The  switching  from  an  exchange 
track,  where  it  had  been  left  by  another 
carrier,  of  a  loaded  car  from  another  state 
to  its  destination  a  few  blocks  away  within 
the  city,  which  is  so  defective  as  not  to  com- 
ply with  the  requircnients  of  the  safety-ap- 
pliance act  of  Congress,  is  a  violation  of  the 
provisions  of  that  act.  Chicago,  M.  &  St. 
P.  R.  Co.  V.  United  States,  20:  473,  165  Fed. 
423.  91  C.  C.  A.  373. 

422.  Hauling  to  the  repair  shops  in  an- 
other state,  as  part  of  a  regular  train  en- 
gaged in  interstate  commerce,  a  foreign  emp- 
ty car  which  has  been  damaged  in  a  wreck 
so  as  to  be  defective  under  the  safety-ap- 
pliance act  of  Congress,  is  a  violation  of  the 
provisions  of  that  act,  although  the  dam- 
aged end  of  the  car  is  chained  to  another 
car,  from  which  it  is  not  intended  to  be 
separated  until  it  reaches  its  destination. 
Chicago,  ]\I.  &  St.  P.  R.  Co.  v.  United  States, 
20:  473,  165  Fed.  423,  91  C.  C.  A.  373. 

(Annotated) 

423.  There  is  no  violation  of  the  safety 
appliance  act  of  Congress  in  moving  empty 
cars  in  trains  by  themselves  to  the  shop  for 
repair.  Chicago  &  N.  W.  R.  Co.  v.  United 
States,  21:  690,  108  Fed.  236,  93  C.  C.  A.  450. 

424.  A  locomotive  crane  or  derrick  built 
upon  car  trucks,  and  equipped  with  a  boiler 
and  engine  furnishing  the  power  to  operate 
the  crane  and  to  move  the  machine  about 
upon  railroad  tracks,  which  is  being  oper- 
ated by  a  railway  company  for  the  purpose 
of  unloading  heavy  materials  to  be  used 
in  the  construction  of  docks,  and  is  not  em- 
ployed by  the  railway  company  in  its  busi- 
ness as  a  common  carrier  in  moving  state 
traffic,  is  not,  while  being  so  operated,  a 
"locomotive,  car,  tender,  or  similar  vehicle 
used  in  moving  state  traffic,"  required  by 
Ohio  Code,  §§  8950  and  8952,  to  be  equipped 
with  an  automatic  coupler  and  provided 
with  drawbars  of  standard  height,  notwith- 
standing it  ia  used  in  shifting  cars  loaded 
with  materials  to  be  used  in  the  construc- 
tion of  such  docks,  and  deposited  by  the 
railway  company  on  the  temporary  tracks 
built  thereon.  Lake  Shore  &  M.  S.  R.  Co. 
V.  Benson,  41:  49,  85  Ohio  St.  215,  97  N.  E. 
417.  (Annotated) 

(4:)   Running  of  trains. 

(See   also   same   heading   in   Digest  L.R.A. 

1-70.) 

Duty  to  warn  servant  as  to  danger,  see  su- 
pra, 241,  242. 

Contributory  negligence  of  servant,  see  in- 
fra, II.  c,  2. 

Sufficiency  of  evidence  to  establish,  that 
engine  was  operated  at  excessive  rate 
of  speed,  see  Evidence,  2068. 

Notice  to  master  of  custom  of  employees  to 
cross  tracks,  see  Notice,  10. 

Right  of  section  hand  to  benefit  of  statute 
requiring  crossing  signals,  see  Rail- 
BOADS,  114. 

See  also  infra,  870. 


1S82 


MASTER  AND  SERVANT,  II.  a,  4. 


425.  A  railroad  company  which  under- 
takes to  transport  its  track  hands  to  their 
work  is  bound  to  exercise  ordinary  care  and 
prudence  to  render  the  transportation  safe. 
Jachetta  v.  San  Pedro,  L.  A.  &  S.  L.  R.  Co. 
52:  1 106,  105  Pac.  100,  36  Utah,  470. 

426.  It  may  be  found  to  be  negligence  for 
a  street  car  company  to  fail  to  take  pre- 
cautions against  the  forgetting  or  misun- 
derstanding of  an  order  which  requires  a 
regular  car  to  await  the  arrival  of  a  special 
one  before  proceeding  out  on  the  track, 
where  the  result  of  its  nonobservance  may 
be  death;  and  so,  where  the  custom  is  to 
notify  the  conductor  and  motorman  of  the 
regular  car  of  the  order,  and  to  post  it  on 
the  bulletin,  failure  to  comply  with  the  cus- 
tom may  be  found  to  be  negligence.  Fitz- 
gerald V.  Worcester  &  S.  Street  R.  Co.  19: 
239,  85  N.  E.  911,  200  Mass.  105. 

(Annotated) 

427.  Trainmen  must  keep  a  lookout  for 
employees  whose  duty  requires  them  to  be 
upon  the  track,  and,  when  discovered,  give 
warning  of  the  approach  of  the  train.  Hof- 
fard  V.  Illinois  C.  R.  Co.  16:  797,  110  N.  W. 
446,  138  Iowa,  543. 

428.  A  railroad  company  is  not  bound  to 
moderate  the  speed  of  its  trains  to  avoid 
injury  to  its  watchman  who  is  employed 
to  keep  trespassers  on  its  tracks  from  being 
injured,  and  whose  duty  is  to  know  the 
time  of  arrival  and  departure  of  trains,  al- 
though he  is  put  at  work  at  a  point  in  an 
incorporated  town  where  there  is  a  cus- 
tomary use  of  the  tracks  by  the  public. 
Crume   v.   Louisville   &   N.   R.   Co.   48:150, 

[122  S.  W.  154,  135  Ky.  288.  (Annotated) 

e.  Inspection. 

(See    also   same   heading   in  Digest  L.R.A. 

1-70. J 

Servant's  duty  as  to  Inspection,  see  infra, 
512,  518, "575,  631,  632. 

Delegation  of  duty  as  to,  see  infra,  734. 

Negligence  of  fellow  servant  in  inspecting, 
see  infra,  867. 

Inspection  of  appliances  erected  by  inde- 
pendent contractor,  see  infra,  1024. 

Sufficiency  of  evidence  as  to,  see  Evidence, 
2067,  2123. 

Question  for  jury  as  to  negligence,  see 
Tbial,  143,  466,  602. 

See  also  supra,  134,  224,  225. 

429.  A  master  is  not  only  bound  to  fur- 
nish suitable  and  reasonably  safe  means  and 
instruments  with  which  the  servant  is  to 
perform  his  labors,  but  he  must  also  main- 
tain them  in  suitable  and  safe  condition, 
which  requires  their  continuous  inspection 
and  the  repair  of  defective,  and  the  replace- 
ment of  worn,  parts.  Klebe  v.  Parker  Dis- 
tilling Co.  13:  140,  105  S.  W.  1057,  207  Mo. 
480. 

430.  A  master,  having  contracted  tempo- 
rarily to  perform  labor,  by  and  through  his 
servants,  upon  premises  owned  and  fully 
controlled  by  another  person,  and  having 
no  knowledge  of  danger  to  his  servants 
Digest  1-52  I..K.A.(N.S.) 


from  defectiveness  of  the  premises  or  ma- 
chinery and  appliances  of  such  third  person, 
incidentally  and  casually  to  be  occupied  and 
used  by  them  for  the  purpose,  and  not  hav- 
ing guaranteed  the  safety  or  suitableness 
thereof,  is  under  no  duty  to  inspect  the 
same,  nor  liable  for  an  injury  to  his  serv- 
ant, occasioned  by  defects  therein.  Wilson 
V.  Valley  Improv.  Co.  45:  271,  73  S.  E.  64, 
69  W.  Va.  778.  (Annotated) 

431.  A  master  is  under  no  obligation  to  a 
servant  to  inspect  for  defects  a  hammer 
which  was  reasonably  safe  and  free  from 
obvious  defects  when  furnished,  altliough 
it  was  of  peculiar  construction  and  intended 
for  use  on  iron  or  steel.  Meyer  v.  Ladewig, 
13:  684,   110  N.  W.  419,   130  Wis.   566. 

432.  A  master  who  furnishes  to  an  em- 
ployee, without  inspection,  a  ladder  of  un- 
usual length  for  use  in  the  employment,  is 
responsible  for  injury  to  the  employee 
through  the  breaking  of  the  ladder  because 
of  a  defect  which  reasonable  inspection 
would  have  disclosed.  Pacific  Teleph.  & 
Teleg.  Co.  v.  Starr,  46:  1123,  206  Fed.  157, 
124  C.  C.  A.  223. 

433.  A  master  is  not  bound,  before  direct- 
ing a  servant  to  remove  a  temporary  shed 
which  has  served  its  purpose,  to  inspect 
it  to  determine  that  it  has  not  been  weak- 
ened by  change  in  its  original  structure  so 
as  to  render  its  removal  more  dangerous 
to  those  engaged  therein  than  it  would  have 
been  had  it  remained  in  its  original  condi- 
tion, in  the  absence  of  anything  to  indi- 
cate that  such  is  the  fact.  Ferrick  v.  Eid* 
litz,  24:  837,  88  N.  E.  33,  195  N.  Y.  248. 

434.  One  who  furnishes  a  molder  in  his 
employ  proper  materials  out  of  which  to  con- 
struct a  mold  for  a  casting  which  he  is  di- 
rected tJo  make  is  under  no  obligati')n  to  in- 
spect the  finished  mold  to  determine  its  suf- 
ficiency before  permitting  it  to  be  used ;  and, 
therefore,  he  cannot  be  held  liable  for  neg- 
ligence of  his  foreman  in  failing  to  make 
such  inspection.  Leishman  v.  Union  Iron 
Works,  3:  500,  83  Pac.  30,  148  Cal.  274. 

435.  A  cant  hook  designed  to  handle  logs, 
which  is  formed  of  a  long  handle  with  an 
iron  cufif  near  one  end,  to  which  is  fastened 
a  hook  which  grapples  and  turns  the  log 
when  the  handle  is  used  as  a  lever,  is  not 
a  simple  tool  within  the  rule  which  relieves 
the  master  from  the  duty  of  inspecting 
such  tools,  although  they  are  intended  for 
the  use  of  his  servant.  Parker  v.  W.  C 
Wood  Lumber  Co.  40:  832,  54  So.  252,  98 
Miss.  750.  (Annotated) 

436.  A  master  is  not  liable  for  negligence 
in  failing  to  inspect  an  ammonia  tank  sold 
to  him  as  junk,  before  turning  it  over  to 
employees  to  be  broken  into  scrap,  so  as  to 
be  liable  for  injuries  caused  by  the  escape 
of  gas  which  had  been  permitted  to  remain 
in  the  tank  when  the  employee  started  to 
work  upon  it.  Drew  v.  Western  Steel  Car  & 
Foundry  Co.  40:  890,  56  So.  995,  174  Ala. 
616.  (Annotated) 

437.  Making  tests  only  at  intervals  of 
two  or  three  weeks  to  determine  whether 
or  not  a  device  installed  to  stop  machinery 
when    employees    become    caught    in    it    is 
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in  working  order  may  be  found  to  be  neg- 
ligent, where  it  is  of  delicate  construction, 
and  tests  made  have  frequently  shown  it 
to  be  out  of  order.  Scheurer  v.  Banner 
Rubber  Co.  28:  1207,  126  S.  W.  1037,  227 
Mo.  347. 

438.  A  mining  company  is  not  excused 
from  liability  for  injury  resulting  from 
the  character  of  oil  used  in  its  mining 
operations,  by  the  mere  purchase  of  such 
oil  from  a  reputable  dealer,  relying  on  his 
statement  as  to  its  character;  but  in  addi- 
tion to  this  requirement  the  company  must 
make  such  reasonable  examination  and  in- 
spection as  is  practicable  by  a  prudent 
man  under  similar  circumstances.  Parker 
V.  Hailev-Ola  Coal  Co.  40:  1120,  122  Pac. 
632,  32  Okla.  642.  (Annotated) 

439.  A  mine  owner  owes  the  duty  to  his 
servants  who  are  working  on  a  slope  in 
the  mine  to  inspect  batteries  or  dams  which 
are  erected  to  prevent  loosened  materials 
from  rolling  down  on  them,  to  see  that  they 
are  reasonably  safe.  McKenzie  v.  North 
Coast  Colliery  Co.  28:  1244,  104  Pac.  801, 
55  Wash.  495. 

440.  The  duty  of  inspection,  owed  by  a 
transportation  company  to  its  employees, 
does  not  apply  to  a  manufacturing  company 
operating  a  railroad  for  transporting  ma- 
terials about  its  establishment,  in  a  case 
where  one  of  its  employees  is  hurt  by  a 
car  owned  by  another  company,  and  re- 
ceived upon  a  siding  merely  to  be  unloaded. 
Haskell  &  B.  Car  Co.  v.  Przezdziankowski, 
14:  972,  83  N.  E.  626,  170  Ind.  1. 

(Annotated) 
After  blasting. 

441.  Where  the  master  is  engaged  in 
driving  a  railroad  tunnel,  and  has  a  large 
number  of  men  engaged  in  drilling,  blast- 
ing, and  shoveling  away  the  rock  and  earth, 
it  is  the  duty  of  the  master  to  take  rea- 
sonable precautions  for  the  safety  of  the 
men,  and  to  that  end  to  have  some  person 
intrusted  with  the  duty  of  examining  and 
inspecting  the  place  after  shots  have  been 
fired,  and  of  directing  the  manner  and 
method  of  removing  loose  rock  or  earth 
from  the  walls  and  roof,  and  of  making 
the  place  reasonably  safe  for  the  men  who 
are  to  work  therein.  Maloney  v.  Winston 
Brothers  Co.  47:  634,  111  Pac.  1080,  18 
Idaho,  740. 

Telephone  xirires. 

442.  A  telephone  company  is  not  relieved 
from  liability  for  injury  to  a  lineman  be- 
cause of  defective  insulation  on  a  wire 
near  which  his  duties  require  him  to  go,  on 
the  theory  that  the  servant's  means  of 
knowledge  was  equal  to  the  master's,  where 
the  defect  could  be  discovered  only  by  care- 
ful inspection,  since  the  duty  of  inspection 
is  that  of  the  master.  Miner  v.  Franklin 
County  Teleph.  Co.  26:  1195,  75  Atl.  653, 
83  Vt.  311. 

Elevators. 

443.  An  elevator  company  which  receives 
cars  from  a  railroad  company  to  be  emptied, 
and  runs  them  to  and  from  the  elevator 
by  gravity,  owes  the  duty  to  its  employees 
who  are  required  to  handle  the  cars  to  use 
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reasonable  care,  by  inspection  or  otherwise, 
to  see  that  the  operating  mechanism  of  the 
cars  is  in  safe  condition  for  use.  Republic 
Elevator  Co.  v.  Lund,  45:  707,  196  Fed.  745, 
116    C.    C.    A.    373.  (Annotated) 

444.  A  master  performs  his  duty  to  his 
servant  with  respect  to  the  inspection  of  a 
freight  elevator  used  as  an  accessory  to  the 
general  work  of  the  establishment  by  hav- 
ing it  performed  regularly  by  professional 
experts.  Young  v.  Mason  Stable  Co.  21: 
592,  86  N.  E.  15,  193  N.  Y.  188.  (Annotated) 
Material  used. 

445.  A  master  is  under  no  obligation  to 
Inspect  strips  of  lumber  or  sticks  furnished 
to  the  operator  of  a  lath  machine  to  keep 
clear  the  chute  carrying  the  sawdust  from 
the  machine.  Fordyce  Lumber  Co.  v.  Lynn, 
47:  270,  158  S.  W.  501,  108  Ark.  377. 
Food  fftrnislied  servant. 

446.  A  master  is  not  relieved  from  liabili- 
ty for  failure  to  use  due  care  in  the  in- 
spection of  animals  slaughtered  for  meat,  so 
as  not  to  expose  his  servants  to  infection 
from  disease,  by  the  fact  that  the  animals 
were  subjected  to  government  inspection; 
and  he  is  bound  by  any  deficiencies  of  such 
inspection  if  he  relies  on  it.  O'Connor  v. 
Armour  Packing  Co.  15:  812,  158  Fed.  241, 
85  C.  C.  A.  459.  (Annotated) 
Railroad  and  street  railway  cases. 
Proximate  cause  of  injury,  see  Pboximatk 

Cause,  145. 
Instructions    as   to   inspection,   see   Tbiai,, 

875. 
See  also  supra,  440. 

447.  A  railroad  company  which  purchases 
lantern  globes  of  good  and  standard  make, 
from  reliable  manufacturers,  is  not  bound 
to  inspect  them  to  protect  employees,  to 
whom  they  are  delivered  for  use,  from  in- 
jury by  their  breaking  while  being  cleaned. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Larkin,  i:  944,  82 
S.  W.  1026,  98  Tex.  225.  (Annotated) 

448.  A  railroad  company  is  negligent  to- 
wards its  employees  where,  having  built  its 
track  along  the  base  of  a  high  bluff  which 
is  not  solid,  but  seamed  with  a  crack  across 
its  face,  through  which  loose  earth  has  ex- 
uded, and  which  appears  and  is  believed 
to  be  in  an  unsafe  condition,  it  fails  to 
make  any  special  inspection  or  use  any 
means  to  determine  whether  or  not  it  is  in 
fact  safe.  Fisher  v.  Chesapeake  &  O.  R. 
Co.  2:  954,  52  S.  E.  373,  104  Va.  635. 

449.  A  railroad  company  owes  employees 
whose  duties  will  bring  them  into  contact 
with  it  the  duty  of  exercising  reasonable 
care  to  inspect  a  foreign  car  received  for 
transportation  over  its  road,  and  either  to 
repair  defects  or  notify  employees  thereof. 
New  York,  C.  &  St.  L.  R.  Co.  v.  Hamlin, 
10:  881,  79  N.  E.  1040,  170  Ind.  20. 

450.  An  electric  passenger  carrier  ful- 
fils its  duty  to  its  servants,  so  far  as  the 
controller  of  an  electric  car  is  concerned, 
if  the  controller  is  shown  to  have  been  of 
standard  type,  made  by  a  reputable  manu- 
facturer, in  good  condition,  and  to  have  been 
subjected  to  such  inspection  as  is  reason- 
able, practicable,  and  usual;  and  in  such 
case  the  carrier's  duty  does  not  require  him 
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to  dismantle  the  controller  in  order  visual- 
ly to  exaniiue  the  grounding  wire.  Jenkins 
V.  St.  Paul  City  R.  Co.  20:  401,  117  N.  W. 
928,  105  Minn.  504, 

5.  Selection  and  retention  of  employees. 

(See  also  same  heading  *n  Digest  LJR.A 

1-10.) 

Presumption  of  performance  of  duty  as  to, 
see  Evidence,  417. 

Presumption  of  incompetence  because  of 
minority  of  servant,  see  Evidence,  216. 

Sufficiency  of  evidence  to  show  incompe- 
tency of  servant,  see  Evidence,  2138- 
2142. 

Evidence  to  show  knowledge  of  incompe- 
tency of  servant,  see  Evidence,  1589, 
1590. 

Sufficiency  of  evidence  to  show  cause  of  in- 
jury, see  Evidence,  2070. 

Variance  between  pleading  and  proof,  see 
Evidence,  2497. 

Violation  of  Sunday  law  by  injured  em- 
ployee as  defense  to  master's  liability 
for  retaining  incompetent  servant,  see 
Sunday,  31. 

Question  for  jury  as  to  negligence,  see 
Tbial,  468,  487. 

See  also  supra,  131,  255 ;  infra,  717. 

451.  It  is  the  duty  of  the  master  to  exer- 
cise reasonable  care  to  employ  competent 
servants;  and,  when  he  has  exercised  this 
care,  this  duty  is  discharged.  Southern  P. 
Co.  v.  Hetzer,  i :  288,  135  Fed.  272,  68  C.  C. 
A.  26. 

452.  The  master  contracts  to  exercise  rea- 
sonable care  in  the  selection  of  his  servants, 
and  to  furnish  them  all  with  a  reasonably 
safe  place  in  which  to  work,  and  reasonably 
safe  materials,  tools,  and  appliances  with 
which  to  work,  and  is  liable  for  injuries 
resulting  from  breaches  of  such  duties,  re- 
gardless of  the  ordinary  duties,  or  the  rank, 
or  grade,  or  department,  of  the  servant  to 
whom  their  performance  has  been  delegated. 
Atchison  &  E.  Bridge  Co.  v.  Miller,  i:  682, 
80  Pac.  18,  71  Kan.  13. 

453.  The  fact  that  other  servants  are 
competent  will  not  excuse  a  master  in  em- 
ploying an  incompetent  person  to  perform 
a  particular  service,  although  in  conjunc- 
tion with  such  competent  fellow  servants. 
Wilkinson  v.  Kanawha  &  H.  Coal  &  C.  Co. 
20:  331,  61  S.  E.  875,  64  W.  Va.  93. 

454.  The  duty  of  a  master  to  use  ordinary 
care  in  the  selection  of  a  helper  for  a  piano 
mover  is  satisfied  when  he  hires  a  man  for 
that  purpose  who  is  strong,  robust,  stout 
looking,  weighing  170  pounds,  and  appar- 
ently sober  and  intelligent,  the  service  re- 
quired of  him  being  of  an  ordinary  charac- 
ter, not  essentially  different  from  any  other 
heavy  laborer's  work.  Mcintosh  v.  Jones, 
14:  933.  93  Pac.  557,  36  Mont.  467. 

455.  A  single  act  of  negligence  of  a  helper 
of  a  piano  mover  in  letting  a  piano  fall  so 
as  to  injure  the  latter,  committed  after  the 
hiring  and  without  the  master's  knowledge, 
cannot  charge  the  latter  with  lack  of  ordi- 
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nary  care  in  the  selection  of  such  assistant. 
Mcintosh  V.  Jones,  14:  933,  93  Pac.  557,  36 
Mont.  467. 

456.  A  railroad  company  which,  without 
proper,  investigation  as  to  his  qualification, 
places  in  charge  of  a  scheduled  train  a 
conductor  who  has  not  the  requisite  knowl- 
edge of  tlie  meaning  of  orders  for  meet- 
ing and  passing  trains,  is  liable  for  the 
death  of  a  fireman  on  another  train  with 
which  the  train  in  charge  of  such  conductor 
collides  because  of  his  failure  to  obey, 
through  ignorance  of  its  meaning,  an  order 
requiring  him  to  pass  the  other  train  at  a 
certain  point.  Still  v.  San  Francisco  &  N. 
VV.  R.  Co.  20:  322,  98  Pac.  672,  154  Cal.  559. 

457.  A  master  is  not  negligent  towards 
his  servants  in  employing  one  to  do  blast- 
ing, if  he  secured  him  upon  recommenda- 
tion as  to  his  competence  of  the  owner  of  a 
quarry  where  he  had  been  employed  in  such 
duties.  Rankel  v.  Buckstaff-Ed wards  Co. 
ao:  1180,  120  N.  W.  269,  138  Wis.  442. 

458.  To  hold  a  master  liable  for  injury 
to  a  servant  through  the  negligence  of  an 
incompetent  fellow  servant,  it  is  not  neces- 
sary to  show  that  the  bad  general  reputa- 
tion of  such  servant  extended  to  tlie  precise 
character  of  negligence  which  caused  the 
injury.  Rosenstiel  v.  Pittsburg  Railways 
('o.  33:  751,  79  Atl.  556,  230  Pa.  273. 
Retention. 

Evidence  as  to  fellow-servant's  negligence, 

see  Evidence,  1577,  1578. 
See  also  infra,  593. 

459.  A  master  owes  his  employees  the 
duty  of  discharging  a  servant  when  lie 
knows,  or  by  the  exercise  of  reasonable  dili- 
gence would  know,  that  he  has  contracted 
the  habit  or  character  of  negligence,  drunk- 
enness, or  lack  of  skill,  so  that  he  is  incom- 
petent. Southern  P.  Co.  v.  Hetzer,  i:  288, 
135  Fed.  272,  68  C,  C,  A.  26.     (Annotated) 

460.  The  reasonable  diligence  and  care 
which  a  railroad  company  is  required  to 
exercise  towards  its  employees  in  dischar- 
ging an  incompetent  fellow  servant  is  that 
degree  of  care  which  prudent  railway  of- 
ficials charged  with  the  duty  of  discharging 
servants  employed  with  due  care  commonly 
exercise  as  soon  as  they  know,  or  by  the 
exercise  of  reasonable  diligence  would  know, 
that  such  servants  have  become  incompe- 
tent. Southern  P.  Co.  v.  Hetzer,  i:  288,  135 
Fed.  272,  68  C.  C.  A.  26. 

461.  The  diligence  required  of  the  master 
to  learn  the  habits  rv  characters  of  servants 
employed  with  care  is  not  of  that  degree 
demanded  in  his  employment  of  servants, 
or  in  the  inspection  of  machinery,  as  careful 
and  skilful  men  grow  more  careful  and  skil- 
ful, and  servants  once  conipeten'  are  gen- 
erally presumed  to  continue  so;  upon 
which  presumption  he  is  entitled  to  rely 
until  he  has  notice  or  knowledge  to  the 
contrary.  Southern  P.  Co.  v.  Hetzer,  i:  288, 
135  Fed.  272,  68  C.  C.  A.  20. 

462.  A  servant  who  repeatedly  violates 
different  rules  of  the  master,  and  disobeys 
different  express  orders,  is  legally  incompe- 
tent; and  if  the  master  continues  to  em- 
ploy him  with  knowledge  of  such  incompe- 
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tence,  he  will  be  liable  for  injuries  to  other 
employees  through  such  disobedience  of  or- 
ders. Bobbins  v.  Lewiston,  A.  &  W.  Street 
11.  Co.  30:  109,  77  Atl.  537,  107  Me.  42. 

(Annotated) 

G.  Liability  to  volunteers  and  servants 
of  third  person. 

(See   also   same   heading   in  Digest  L.R.A. 
1-10.) 

Volunteers. 

One  assisting  servant  as  employee  of  master, 

see  supra,  61-67. 
Assumption  of  risk  by,  see  infra,  II.  b,  5. 
Evidence  to   show   ratification   of  servant's 

act,  see  Evidence,  1849. 
See  also  infra,  473. 

463.  Tliat  a  telephone  lineman  who  volun- 
teers to  assist  his  foreman  in  splicing  a 
cable  was  not  expressly  commanded  to  do  so 
will  not  prevent  his  holding  his  employer 
liable  for  injuries  received  while  so  doing, 
on  the  theory  that  he  was  not  in  the  line 
of  his  employment,  if  the  proffered  aid  was 
accepted.  Miner  v.  Franklin  County  Teleph. 
Co.  26:  1195,  75  Atl.  653,  83  Vt.  311. 

464.  A  street  railway  company  is  not  lia- 
ble for  injury,  through  collision,  to  one  of 
its  conductors  who,  while  returning  home, 
after  being  relieved  from  duty  for  the  day, 
attempts  to  run  the  car  to  relieve  the  motor- 
man  who  appears  to  be  ill,  if  the  latter  was 
not  so  ill  that  he  could  not  have  done  the 
work  himself  and  the  injury  would  not 
have  occurred  except  for  the  attempted  act. 
Central  Kentucky  Traction  Co.  v.  Miller,  40: 
1 184,  143  S.  W.  750,  147  Ky.  110. 

465.  Mere  knowledge  and  consent  on  the 
part  of  a  railroad  company  to  the  fact  that 
the  brother  of  one  who  has  been  employed 
to  keep  water  in  a  tank  for  the  use  of" lo- 
comotives has,  for  a  long  time,  assisted  in 
tlie  work,  does  not  charge  the  railroad  com- 
pany with  the  duty  to  him  to  maintain  the 
macliinery  in  a  safe  condition,  so  as  to  give 
him  a  right  of  action  in  case  of  injury  by 
defects  in  it.  Grissom  v.  Atlanta  &  B.  Air 
Line  R.  Co.  13:  561,  44  So.  661,  152  Ala.  110. 

(Annotated) 

466.  An  employee  of  a  general  contractor, 
who  is  requested  by  servants  of  a  subcon- 
tractor, who  are  about  to  lower  planks  from 
the  girders  of  a  building,  to  take  his  wheel- 
barrow out  of  the  way,  is  not,  as  matter  of 
law,  a  mere  volunteer,  but  is  within  the  pro- 
tection of  the  rule  requiring  the  exercise  of 
due  care,  where,  while  attempting  to  comply 
with  the  request,  he  is  injured  by  a  falling 
plank.  Kellv  v.  Tyra,  17:  334,  114  N.  W. 
750,  115  N.  W.  636,  103  Minn.  176. 

467.  A  lumber  company  is  not,  in  the  ab- 
sence of  emergency,  liable  to  a  volunteer 
who  complies  with  a  request  of  its  foreman 
to  assist  in  turning  the  lever  of  a  railroad 
switch  leading  to  the  corporation's  plant, 
to  release  a  car  stuck  in  the  switch,  for 
injury  caused  by  the  springing  of  the  lever 
when  released,  if  the  foreman  was  not  re- 
quired to  exercise  any  supervision  or  con- 
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trol  over  the  railroad  track  or  the  cars 
thereon.  Kentucky  Lumber  Co.  v.  Nichol- 
son, 51:  1213,  164  S.  W.  84,  157  Ky.  812. 

468.  A  buyer's  inspector  of  motors  is 
not  a  mere  volunteer  in  attempting  to  ad- 
just the  meclianism  of  a  motor  in  process 
of  being  tested  by  the  seller's  employee,  so 
as  to  prevent  his  holding  the  seller  liable 
in  case  he  is  injured  by  the  tester's  negli- 
gence. Johnson  v.  E.  C.  Clark  Motor  Ob. 
44:  830,  139  N.  W.  30,  173  Mich.  277. 
Servants   of  third  person. 

Through  negligence  of  fellow  servant,  see 
infra,  801-803. 

For  negligence  of  independent  contractor, 
see  infra,  1027. 

Injury  to  employees  of  building  contractor 
by  negligence  of  servants  of  owner  of 
building,  see  Bonds,  25. 

Construction  of  bond  of  building  contractor 
to  protect  owner  from  liability  for  acci- 
dent to  persons  working  on  building, 
see  Bonds,  25. 

Landlord's  liability  for  injury  to  employee 
in  building  because  of  obstruction  of 
fire  escape,  see  Buildings,  46. 

Landlord's  liability  for  injury  to  servant 
of  tenant,  see  Landlokd  and  Tsnant, 
177-179. 

Injury  to  employee  of  shipper  or  consignee, 
see  Carbiess,  758-763. 

Statute  making  owner  personally  liable  to 
laborers  of  contractor  because  of  non- 
compliance with  provisions  for  their 
protection,  see  Constitutional  Law, 
365. 

Injury  by  electricity,  see  Electbicity,  21, 
22,  53-61,  77,  78. 

Injury  to  one  assisting  manager  of  railroad 
outfit  cars  as  cook,  see  Negligence,  17. 

Injury  to  servant  of  one  operating  railroad 
under  license,  see  Railroads,  11. 

Question  for  jury  in  action  for  injury  to, 
see  Tbial,  287,  494. 

See  also  supra,  466;  infra,  901. 

469.  Where  a  telephone  company  con- 
tracted to  allow  its  poles  to  be  used  by 
another  company,  the  fact  that  it  was  in- 
stalling a  new  set  of  poles,  and  to  effect  this 
had  stripped  its  wires  except  one  from  the 
old  poles,  does  not  relieve  it  from  liability 
for  injuries  resulting  to  an  employee  of  the 
lessee  company  from  the  breaking  of  a  pole 
which  he  had  climbed  for  the  purpose  of 
removing  the  remaining  wire,  if  the  com- 
pany ought  reasonably  to  have  expected 
that  some  employee  of  the  lessee  company, 
in  the  course  of  the  removal  of  the  remain- 
ing wire,  might  be  injured  by  climbing  a 
pole  which  was  unsafe  for  that  purpose  be- 
cause of  a  weakness  not  apparent,  but  dis- 
coverable by  methods  in  ordinary  use,  and 
failed  to  use  reasonable  diligence  to  prevent 
this.  Aaron  v.  Missouri  &  K.  Teleph.  Co. 
45:  309,   131   Pac.   582,   89   Kan.    186. 

470.  One  telephone  company  which  sells 
to  another  the  right  to  maintain  a  wire 
upon  its  poles  is  liable  for  an  injury  to  an 
employee  of  the  other  company,  who  is 
himself  free  from  fault,  which  is  occasioned 
by  the  failure  of  the  owning  company  to 
use  reasonable  diligence  to  keep  the  polea 
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in  such  condition  that  they  can  be  used 
with  safety  in  the  customary  manner. 
Aaron  v.  Missouri  &  K.  Teleph.  Co.  45:  309, 
131  Pac.  582,  89  Kan.  186. 

471.  Where  a  telephone  company  which 
has  contracted  to  allow  its  poles  to  be  used 
by  another  company  is  installing  a  new  set 
of  poles,  and  to  effect  this  has  stripped 
its  wires  from  the  old  poles,  a  mere  general 
warning  to  the  employees  of  the  other  com- 
pany to  be  careful  in  removing  the  remain- 
ing wires  is  not  necessarily  sufficient  to  ab- 
solve the  telephone  company  from  further 
responsibility.  Aaron  v.  Missouri  &  K. 
Teleph  Co.  45:  309,  131  Pac.  582,  89  Kan. 
186. 

472.  The  owner  of  a  mill  owes  the  statu- 
tory duty  to  guard  dangerous  machinery, 
not  only  to  his  servants,  but  to  a  servant 
of  an  independent  contractor,  when  such 
servant  is  employed  in  the  mill  about  such 
dangerous  machinery,  with  the  owner's 
knowledge,  and  where  the  independent  con- 
tractor has  no  control  over  such  machinery. 
Kanz  v.  J.  Neils  Lumber  Co.  36:  269,  131 
N.  W.  643,  114  Minn.  466.  (Annotated) 

473.  If  the  servant  of  a  general  contractor 
has  an  interest,  in  any  proper  capacity,  in 
work  being  carried  on  with  the  assistance  of 
servants  of  a  subcontractor,  and,  at  the  re- 
quest or  with  the  consent  of  the  servants  of 
the  latter,  undertakes  to  assist  in  the  work, 
he  does  not  do  so  at  his  own  risk;  and,  if  he 
is  injured  by  reason  of  the  negligence  of  the 
servants  of  the  subcontractor,  the  .latter  is 
responsible  to  him  in  tort.  Kelly  v.  Tyra, 
^7:334,  114  N.  W.  750,  116  N.  W.  636,  103 
Minn.  176. 

474.  One  employed  by  a  general  contractor 
in  the  construction  of  a  building,  and  injured 
by  the  servants  of  a  subcontractor,  who,  aft- 
er calling  to  him  to  remove  his  wheelbar- 
row, let  a  plank  fall  upon  him,  was  right- 
fully, as  a  licensee  with  interest,  at  the 
place  where  he  was  injured.  Kelly  v.  Tyra, 
17:  334,  114  N.  W.  750,  115  N.  W.  636,  103 
Minn.  176. 

475.  A  subcontractor  for  the  erection  of  a 
building  is  responsible  for  the  tort  of  his 
servant  who,  after  calling  to  a  servant  of 
the  general  contractor  to  remove  his  wheel- 
barrow, lets  a  plank  fall  upon  him  to  his  in- 
jury. Kelly  v.  Tyra,  17:  334,  114  N.  W.  750, 
115  N.  W.  636,  103  Minn.  176. 

476.  A  cook  assisting  the  manager  of  out- 
fit cars  of  a  railroad  company  in  which 
workmen  are  lodged  and  boarded,  who  lives 
upon  the  cars,  but  is  furnished  by  the  man- 
ager and  not  employed  by  the  company, 
bears  such  a  relation  to  the  company  as  to 
require  it  to  exercise  ordinary  care  to  pre- 
vent injuring  her.  Pugmire  v.  Oregon  Short 
Line  R.  Co.  13:  565,  92  Pac.  762,  33  Utah, 
27. 

477.  The  owner  of  a  building,  in  exclusive 
possession  of  an  elevator  therein,  is  respon- 
sible for  the  negligence  of  the  operator  in 
injuring  the  servant  of  a  contractor  who  has 
undertaken  to  paint  the  shaft,  when  the 
work  is  being  done  at  the  bottom  of  the 
shaft  below  fhe  car,  although,  prior  thereto, 
the  car  had  been  used  by  the  contractor  as 
Digest  1-52  I.,R.A.(N.S.) 


a  movable  staging  for  the  use  of  the  men. 
Perry  v.  Payne,  11:  1173,  66  Atl.  553,  217 
Pa.  252. 

478.  The  owners  of  a  building  are  liable 
for  the  death  of  a  contractor's  servant  who, 
while  at  work  removing  a  stack  from  the 
building,  and  in  the  exercise  of  due  care  for 
his  safety,  breaks  through  the  roof  and  is 
killed,  where  the  accident  is  due  to  a  hidden 
defect  of  which  the  owners  knew  but  failed 
to  warn  him.  Springfield  Electric  Light  & 
P.  Co.  V.  Calvert,  14:  782,  83  N.  E.  184,  231 
111.  290. 

479.  A  railroad  company  which  has  un- 
dertaken to  haul  a  circus  train  under  an 
agreement  by  which  the  motor  power  and 
men  are,  for  the  time,  imder  control  of  the 
circus  company,  is  not  liable  as  carrier  for 
injury  to  an  employee  of  the  circus,  in- 
jured through  the  negligence  of  the  train 
operatives,  since  the  circus  company,  and 
not  the  railroad  company,  is  responsible  for 
their  acts.  Clough  v.  Grand  Trunk  W.  R. 
Co.  11:  446,  155  Fed.  81,  85  C.  C.  A.  1. 

480.  A  lessor  railroad  company,  although 
without  charter  or  statutory  permission  to 
lease  its  road,  is  not  liable  for  the  death  of 
an  employee,  due  to  the  negligent  failure 
of  the  lessee  company  to  light  the  railroad 
yards.  Travis  v.  Kansas  City,  S.  &  G.  R. 
Co.  10:  1 189,  44  So.  274,  119  La.  489. 

b.  Servant's  aasumption  of  risTcs. 

1.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Raising  question  of,  for  first  time  on  ap- 
peal, see  Appeal  and  Error,  744. 

Curing  error  in  instruction  as  to,  see  Ap- 
peal A^fD  Error,  856. 

Federal  statute  as  to,  in  exercising  power 
to  regulate  commerce,  see  Commerce,  6. 

Constitutionality  of  statutory  provisions  as 
to,  see  Constitutional  Law,  319,  320, 
469,  722. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  479,  480. 

Evidence  on  question  of,  see  Evidence,  1591. 

By  servant  of  tenant,  see  Landlord  and 
Tenant,   177. 

Negativing  assumption  of  risk  in  action  by 
servant,  see  Pleading,  345-347. 

Necessity  of  pleading,  see  Pleading,  468, 
469. 

Sufficiency  of  pleading,  see  Pleading,  514. 

Demurrer  to  petition  because  of,  see  Plead- 
ing, 591. 

Question  for  jurv  as  to,  see  Trial,  489, 
490,  504,  519-537,  758. 

Necessity  of  instruction  as  to,  see  Trial, 
844. 

See  also  supra,  133,  175. 

481.  A  servant,  by  entering  and  continu- 
ing in  the  employment  of  a  master  without 
complaint,  assumes  the  ordinary  risks  and 
dangers  of  the  employment  and  the  extraor- 
dinary risks  and  dangers  which  he  knows 
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and  appreciates.  Chicago,  B.  &  Q.  R.  Co.  v. 
Shalstrom,  45:  387,  195  Fed.  725,  115  C.  C. 
A.  515. 

482.  The  doctrine  of  assumption  of  risk 
is  based  not  upon  the  contract  between 
master  and  servant,  but  upon  the  maxim, 
Volenti  non  fit  injuria.  Rase  v.  Minnea- 
polis, St.  P.  &  S.  Ste.  M.  R.  Co.  21:  138,  120 
N.  W.  360,  107  Minn.  2G0. 

483.  While  assumption  of  risk  and  con- 
tributory negligence  rest  upon  different 
grounds  and  are  distinct  and  independent 
defenses,  they  are  not  necessarily  incompat- 
ible, but  may,  and  sometimes  do,  arise  out 
of  the  same  facts,  as  where  the  danger  is 
not  only  known  or  obvious,  but  injury  there- 
from is  so  imminent  that  no  person  of  or- 
dinary prudence  would  assume  the  risk. 
Chicago  G.  W.  R.  Co.  v.  Crotty,  4:  832,  141 
Fed.  913,  73  C.  C.  A.  147. 

484.  Assumption  of  risk,  which  rests  up- 
on intelligent  acquiescence,  with  knowledge 
of  the  danger,  and  appreciation  of  the  risk 
naturally  incident  to  the  employment,  or 
arising  from  a  particular  situation  in 
which  the  work  is  done,  negatives  a  prima 
facie  liability  of  the  master,  and  does  not 
involve  the  aggravation  or  creation  of  the 
peril  by  misconduct,  is  a  separate  and  dis- 
tinct defense  from  contributory  negligence 
of  a  servant,  which  rests  on  the  breach  of 
duty  to  take  care,  displaces  a  prima  facie 
liability  of  the  master,  adds  a  new  danger 
to  the  situation  not  necessarily  incident  to 
the  work,  and  is  imposed  by  law  on  the 
servant,  however  unwilling  or  protesting  he 
may  be.  Rase  v.  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  21:  138,  120  N.  VV.  360,  107 
Minn.   260.  (Annotated) 

485.  Assumption  of  risk  is  a  good  de- 
fense to  an  action  under  the  Federal  em- 
ployers' liability  act,  except  when  the  vio- 
lation by  the  carrier  of  some  statute  en- 
acted for  the  safety  of  employees  has  con- 
tributed to  the  injury  or  death  of  the 
employee;  and  when  such  defense  is  pleaded 
and  supported  by  the  evidence,  it  is  the 
duty  of  the  court  to  instruct  thereon.  Bar- 
ker V.  Kansas  City,  M.  &  0.  R.  Co.  43: 
1121,  129  Pac.   1151,  88  Kan.  767. 

486.  An  employee  assumes  the  risk  of  in- 
jury from  departure  from  the  master's  cus- 
tom to  place  crosspieces  in  lumber  piles. 
McCormick  Harvesting  Mach.  Co.  v.  Zak- 
zewski,  4:  848,  77  N.  E.  147,  220  111.  522. 

487.  A  locomotive  engineer  assumes  the 
risk  of  determining  his  course  of  action 
upon  misjudging  ordinary  and  usual  con- 
ditions appearing  to  be  dangerous,  but  not 
so  in  fact.  Stewart  v.  Nashville,  C.  &  St. 
L.  R.  Co.  47:  327,  61  So.  73,  183  Ala.  339. 

2.   Dangers  ohvious   and  incidental  to 
\oorTc. 

(See   also  same  headvng  in  Digest  L.R.A. 
1-10.) 


Assumption  by  minor  employee,  see  infra, 

II.  b,  7. 
Digest  1-52  L.R.A.(N.S.) 


Change  of  rule  by  statute,  see  infra,  764. 
Sufficiency    of    evidence    to    show    lack    of 

knowledge,  see  Evidence,  2174. 
Question  for  jury  as  to,  see  Trial,  523,  524. 
See  also  supra,  312;   infra,  554. 

488.  An  employee  assumes  all  risks  con- 
nected with  the  business  in  whicli  he  is  era- 
ployed,  even  though  produced  by  the  mas- 
ter's negligence,  if  he  continues  in  the  em- 
ployment. East  St.  Louis  &  Suburban  R, 
Co.  V.  Kath,  15:  1109,  83  N.  E.  533,  232  111. 
126. 

489.  One  who  engages  to  work  in  saving 
property  from  the  debris  left  by  a  lire  as- 
sumes the  risk  of  injury  from  falling  walls, 
where  the  peril  is  open  and  obvious.  Cans 
Salvage  Co.  v.  Byrnes,  i :  272,  62  Atl.  155, 
102  Md.  230.  r Annotated) 

490.  An  employee  of  one  engaged  in  salv- 
ing property  from  the  debris  of  a  fire  can- 
not hold  his  employer  liable  for  injuries 
caused  by  falling  walls;  since,  if  the  danger 
was  obvious,  he  assumed  the  risk  of  injury; 
and,  if  it  was  not  obvious,  the  master  did 
not  violate  his  duty  to  use  ordinary  care  to 
provide  a  reasonably  safe  working  place. 
Cans  Salvage  Co.  v.  Byrnes,  i:  272,  62 'Atl. 
155,  102  Md.  230.  (Annotated) 

491.  An  employee  experienced  in  handling 
lumber  is  chargeable  with  notice  of  any  de- 
fect which  may  exist  in  the  manner  of  pil- 
ing slippery  lumber  into  a  stack  6  or  7 
feet  high,  and  3  or  4  feet  wide,  without  any 
crosspieces  in  it.  McCormick  Harvesting 
Mach.  Co.  V.  Zakzewski,  4:  848,  77  N.  E.  147, 
220  111.  522. 

492.  An  employee  sent  to  remove  a  pile 
of  lumber  assumes  the  risk  of  injury  from 
its  fall  because  the  lumber  is  covered  with 
ice  and  defectively  piled,  where  the  defects 
are  plainly  obvious  to  him,  notwithstanding 
they  are  due  to  the  master's  negligence. 
McCormick  Harvesting  Mach.  Co.  v.  Zak- 
zewski, 4:  848,  77  N.  E.  147,  220  111.  522. 

(Annotated) 

493.  An  experienced  employee  in  a  wood 
yard  assumes  the  risk  of  injury  from  the 
fall  of  piles  of  wood  which  are  too  high 
to  be  safe.  Deaton  v.  Abrams,  47:  266, 
110  Pac.  615,  60  Wash.  1.  (Annotated) 

494.  A  person  employed  on  a  barge  en- 
gaged in  repairing  a  submarine  cable  as- 
sumes the  risk  of  injury  from  the  sagging  of 
the  cable  and  of  a  wire  connecting  the  barge 
with  the  shore,  from  the  barge  into  the 
water,  and  the  effect  of  the  current  on  them, 
where  he  is  familiar  with  the  situation,  and 
the  danger  thereof  is  open  and  obvious  and 
incidental  to  the  business  in  hauA.  Chris- 
mer  v.  Bell  Teleph.  Co.  6:  492,  92  S.  W. 
378,  194  Mo.  189. 

495.  Where  a  carpenter  of  experience 
was  employed  to  repair  a  pitched  roof  upon 
a  shed,  and  having  worked  thereon  for  two 
days,  upon  the  third  day,  slipped  on  snow 
and  ice  which  collected  while  he  was  work- 
ing, and  fell  from  the  roof,  injuring  him- 
self, the  danger  from  the  snow  and  ice 
upon  the  roof  was  as  obvious  to  him  as  to 
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his  master,  and  by  continuing  at  the  work, 
he  assumed  the  risk  incident  thereto.  Pet- 
erson V.  American  Ice  Co.  (N.  J.  Err.  & 
App.)  47:  144,  83  Atl.  872,  83  N.  J.  L. 
579. 

496.  An  experienced  adult  assumes  the 
risk  of  injury  from  flying  splinters  caused 
by  striking  a  small  chisel  held  against  iron 
a  hard  blow  with  a  heavy  hammer.  L'Houx 
V.  Union  Constr.  Co.  30:  800,  77  Atl.  030, 
107  Me.  101.  (Annotated) 

497.  An  employee  who  undertakes  to  re- 
pair an  elevator  known  to  be  out  of  repair 
and  unsafe  assumes  the  risk  of  injury  from 
such  unsafe  condition.  Reed  v.  Moore,  25: 
331,  153  Fed.  358,  82  C.  C.  A.  434. 

(Annotated) 

498.  A  lineman  on  an  electric  railway  as- 
sumes the  risk  of  injury  from  iron  dust 
from  lugs  on  poles,  which  he  is  required  to 
cut  with  a  hack  saw,  falling  into  his  eyes. 
Nordstrom  v.  Spokane  &  I.  E.  R.  Co.  25: 
364,  104  Pac.  809,  55  Wash.  521. 

( Annotated ) 

499.  Furnishing  men  engaged  in  sawing 
iron  lugs  on  trolley  poles  a  working  plat- 
form which  will  bring  the  eyes  below  the 
lugs  does  not  render  the  master  liable  for 
injury  to  their  eyes  by  falling  iron  dust, 
on  tlie  theory  that  he  did  not  furnish  a  safe 
working  place,  since  the  defect,  if  any,  is 
perfectly  obvious  and  assumed  by  the  serv- 
ant. Nordstrom  y.  Spokane  &  I.  E.  R.  Co. 
25:  364,  104  Pac.  809,  55  Wash.  521. 

500.  A  hand  on  a  tug  who  is  fully  ac- 
quainted with  the  situation  assumes  the 
risk  of  entering  upon  a  voyage  upon  a  lake 
at  a  time  which  will  bring  the  vessel  to 
the  shore  and  into  danger  of  getting  around 
in  the  dark.  Lapier  v.  Beaubien  Ice  & 
Coal  Co.  35:  199,  127  N.  W.  692,  162  Mich. 
533. 

501.  A  member  of  a  city  fire  department, 
who  voluntarily  assists  in  fumigating  a  per- 
son who,  having  been  exposed  to  smallpox, 
is  brought  into  the  station,  assumes  the  risk 
of  contracting  the  disease,  and  cannot  hold 
the  city  liable  for  the  result  of  his  act. 
Lynch  v.  North  Yakima,  12:  261,  80  Pac.  79, 
37  Wash.  C57. 

Railroad  cases. 

502.  One  employed  as  trackwalker  to 
watch  the  tracks  of  a  railroad  and  make 
small  repairs  takes  the  risk  of  injury  from 
trains  operated  in  a  proper  and  usual  way, 
so  that  no  recovery  can  be  had  for  his 
death  from  collision  with  a  train  sudden- 
ly emerging  from  a  cloud  of  steam  and 
fog  while  he  is  engaged  in  tightening  a 
bolt.  Connelley  v.  Pennsylvania  R.  Co. 
47:  867,  201   Fed.  54,  119  C.   C.  A.  392. 

503.  An  experienced  railroad  employee 
placed  in  charge  of  a  wrecked  engine  which 
is  being  sent  to  the  shop  for  repairs  as- 
sumes the  risk  of  danger  incident  to  such 
mission.  Southern  R.  Co.  v.  Lyons,  25:  335, 
169  Fed.  557,  95  C.  C.  A.  55.  (Annotated) 
Digest   1-52  I^R.A.(N.S.) 


3.  Defective  or  dangerous  tools,  ma- 
chinery, appliances,  places,  or 
methods  of  worU. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Effect  of  servant's  knowledge,  see  infra,  II. 

b,  4. 
See  also  supra,  499. 

504.  A  workman  does  not  assume  the  risk 
of  injury  by  being  thrown  into  a  machine 
by  falling  over  a  nail  projecting  from  the 
lloor,  where  it  is  habitually  covered  with 
litter  so  that  the  risk  from  it  is  not  ob- 
vious. Young  v.  Snell,  19:  242,  86  N.  E.  282, 
200  Mass.  242. 

505.  A  servant  assumes  the  risk  of  in- 
jury from  remaining  without  necessity  un- 
der a  heavy  steel  plate  while  it  is  being 
hoisted  in  the  air  by  means  of  a  tackle. 
Miller  v.  Moran  Bros.  Co.  i:  283,  81  Pac. 
1089,  39  Wash.  631. 

606.  An  employee  in  a  steel  mill,  assigned 
to  duty  near  '"vessels"  filled  with  molten 
metal,  does  not  assume  the  risk  of  neglect 
to  give  warning  of  blowing  a  heat,  which 
will  cause  the  metal  to  fly  and  render  the 
working  place  unsafe.  Illinois  Steel  Co.  v. 
Ziemkowski,  4:  1161,  77  N.  E.  190,  220  111. 
3Z4. 

507.  Spikes  in  the  bottom  of  a  ladder  to 
prevent  its  slipping  do  not  change  its  char- 
acter as  a  simple  tool,  risk  from  defects 
in  which  is  assumed  by  the  employee.  Siv- 
ley  V.  Nixon  Min.  Drill  Co.  51:  337,  164  S. 
W.  772,   128  Tenn.  675.  (Annotated) 

508.  It  is  not  the  mere  absence  of  a  metal 
projection  designed  to  prevent  a  ladder  op- 
erated along  a  track  from  leaving  it  that 
will  charge  an  employee  using  the  ladder 
with  assumption  of  the  risk  of  injury,  but 
rather  the  apparent  likelihood  to  an  ordi- 
narily prudent  person  that  an  accident  may 
follow  its  use.  Rogers  v.  Roe  &  Conover 
(N.  J.  Err.  &  App.)  13:  691,  66  Atl.  408,  74 
N.  J.  L.  615.  (Annotated) 

509.  One  operating  a  lath  machine  as- 
sumes the  risk  of  injury  from  being  thrown 
against  the  saws  by  the  breaking  of  a  stick 
or  strip  of  lumber  with  which  he  imder- 
takes  to  clear  the  chute  carrying  the  saw- 
dust from  the  machine.  Fordyce  Lumber 
Co.  V.  Lynn,  47:  270,  158  S.  W.  501,  108  Ark. 
377. 

510.  A  servant  who,  with  knowledge  that 
a  chisel  furnished  by  the  master,  with  which 
he  is  engaged  in  cutting  holes  in  a  brick 
wall,  is  unsafe  and  dangerous,  continues  to 
work  with  it  without  objection  or  protest, 
assumes  all  risk  of  injury  that  may  re- 
sult from  the  use  of  the  tool,  and  cannot 
recover  wheie  a  sliver  of  steel  flies  from  it 
and  destroys  the  sight  of  one  of  his  eyes. 
Vanderpool  v.  Partridge  13:  668,  112  N. 
W.  318,  79  Neb.  165. 

511.  A  servant  engaged  in  removing  earth 
for  the  foundation  of  a  building  does  not 
assume  the  risk  of  injury  from  unexploded 
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dynamite  used  in  breaking  up  a  frozen 
crust,  where  he  had  no  reason  to  appre- 
hend that  explosives  would  be  left  in  the 
earth  which  he  was  required  to  remove,  and 
which  he  had  been  led  to  believe  was  safe. 
Rankel  v.  Buckstaff -Ed wards  Co.  20:  11 80, 
120  N.  W.  2tJ9,  138  Wis.  442. 
liatent  defects. 

512.  An  employee  has  a  right  to  assume, 
in  the  absence  of  apparent  defects,  that  a 
place  in  which  he  is  ordered  to  work  by 
his  boss  is  safe,  and  he  is  not  bound  to 
inspect  it  for  the  purpose  of  discovering 
latent  defects.  Maloney  v.  Winston  Broth- 
ers Co.  47:  634,  111  Pac.  1080,  18  Idaho, 
740. 

Excavations;  tunnels. 

513.  A  servant  working  in  an  excavation 
assumes  the  risk  of  caving  of  banks  and  fall 
of  loose  materials  only  after  the  master  has 
used  reasonable  diligence  to  make  the  place 
reasonably  safe.  Griffin  v.  Fredonia  Brick 
Co.  40:  1088,   114  Pac.  217,  84  Kan.  347. 

514.  A  servant,  in  entering  upon  the 
work  of  driving  a  tunnel,  does  not  assume 
the  risk  of  injury  from  the  master's  failure 
to  have  the  working  place  inspected  and 
maintained  in  a  reasonably  safe  condition. 
Maloney  v.  Winston  Brothers  Co.  47:  634, 
111   Pac.   1080,   18  Idaho,  740. 

515.  An  employee  engaged  in  making  an 
excavation  on  a  hillside,  who  knows  that 
the  employer  has  erected  a  barrier  to  pre- 
vent material  loosened  by  persons  work- 
ing further  up  the  hill  from  rolling  down 
upon  him,  does  not  assume  the  risk  of  the 
insufficiency  of  the  barriers.  Paulsen  v. 
Feroglio,  46:  629,  131  Pac.  1163,  73  Wash. 
417. 

516.  Leaving  protruding  masses  after  the 
firing  of  a  blast  on  a  clay  bank  which  em- 
ployees are  engaged  in  excavating,  and  from 
which  the  loosened  clay  is  customarily  re- 
moved, may  be  an  "unusual  condition,"  the 
danger  from  which  employees  working  be- 
low them  do  not  assume.  Fredericks  v. 
Fort  Dodge  Brick  &'  Tile  Co.  48:  925,  131 
N.  W.  766,  151   Iowa,  637. 

Staging;  scaffolds. 
See  also  infra,  562. 

517.  An  experienced  employee  who  ap- 
proves the  plan,  and  assists  in  the  con- 
struction of  the  support  of  the  scaffold  upon 
which  he  is  to  perform  labor,  assumes  the 
risk  of  its  being  insufficient  to  support  the 
weight  to  be  placed  on  it,  although  the  stat- 
ute provides  that  a  person  employing  or 
directing  another  to  perform  the  class  of 
labor  in  which  he  was  engaged  shall  not 
furnish  or  erect,  or  cause  to  be  furnished 
or  erected,  for  the  performance  thereof  a 
scaffold  which  is  unsafe,  imsuitable,  or  im- 
proper. Gombert  v.  McKay,  42:  1234,  94 
N.  E.  186,  201  N.  Y.  27. 

Elevators. 

Incidental  risk,  see  supra,  497. 
Question  for  jury  as  to,  see  Trial,  522. 
Telephone    poles. 

518.  An  experienced  lineman  employed  by 
an  electric  company  which  maintains  wires 
on  another's  pole,  and  which  has  no  inde- 
pendent system  of  inspection,  is  bound  to 
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make  his  own  inspection  as  to  the  safety 
for  his  use  of  the  pole  and  the  cross-arras 
thereon  belonging  to  others,  and  takes  the 
risk  of  injury  from  their  proving  unsafe, 
unless  the  company  itself  had  knowledge 
that  they  were  unsafe  in  fact.  Consoli- 
dated Gas,  E.  L.  &  P.  Co.  v.  Chambers, 
26:  509,  75  Atl.  241,  112  Md.  324. 

( Annotated ) 
Machinery  generally. 
Effect    of    master's    promise   to   repair,    see 

infra,  579-583,   591. 
By  minor  employee,   see  infra,  605-608. 
Contributory    negligence    of    employee,    see 

infra,   649. 
Question  for  jury  as  to,  see  Tbial,  526. 

519.  An  employee  does  not  assume  the 
risk  of  a  device  installed  by  his  master  to 
lessen  the  risk  of  injury  from  the  machinery 
at  which  he  is  required  to  work  being  per- 
mitted by  the  employer  to  get  out  of  or- 
der, unless  he  himself  has  notice  of  the  fact 
that  it  is  so  out  of  order.  Scheurer  v. 
Banner  Rubber  Co.  28:  1207,  126  S.  W.  1037, 
227    Mo.    347. 

520.  A  servant  who  assumes  the  risk  of 
getting  his  hand  caught  in  the  machine  at 
which  he  is  required  to  work  may  hold  his 
master  liable  for  aggravation  of  his  injury 
by  failure  of  a  device  installed  to  stop  the 
machine  in  case  of  such  accident  to  work, 
so  that  his  arm  is  drawn  into  the  machine 
and  crushed.  Scheurer  v.  Banner  Rubber 
Co.  28:  1207,  126  S.  W.  1037,  227  Mo.  347. 

521.  A  servant  employed  about  a  ma- 
chine does  not  per  se  assume  the  risk  of 
injury  through  grease  accumulated  on  the 
running  board,  by  the  fact  that  he  knows 
that  it  may  accumulate  unless  removed  at 
frequent  intervals,  and  that  the  one  charged 
with  such  duty  does  not  at  all  times  per- 
form his  duty  with  sufficient  frequency, 
if  at  the  time  of  injury,  he  does  not  know 
that  the  place  is  unsafe,  since  the  risk  is  an 
unusual  one  which  he  is  not  bound  to  an- 
ticipate. Marshall  v.  Dalton  Paper  Mills, 
24:  128,  74  Atl.  108,  82  Vt.  489. 
Unguarded  machinery. 
Effect   of   master's    promise   to   repair,   see 

infra,  583. 
See  also  infra,  559,  566. 

522.  An  employee  does  not  assume  the 
risk  of  injury  from  a  shaft  running  through 
the  dressing  room  should  the  box  be  left 
off,  by  agreeing  to  work  in  the  factory, 
where  it  is  inclosed  in  a  box,  and  runs  so 
smoothly  that  its  presence  is  not  known  to 
him.  Flynn  v.  Prince,  C.  &  M.  Co.  17:  568, 
84  N.  E.  321,  198  Mass.  224. 

523.  The  issue  of  assumption  of  risk  is 
not  involved  in  an  action  to  recover  dam- 
ages for  personal  injuries  due  to  failure 
of  a  master  to  guard  machinery  as  required 
by  statute,  where  the  only  ground  of  negli- 
gence alleged  is  failure  to  guard..  Benner 
v.  Wallace  Lumber  &  Mfg.  Co.  45:  128,  105 
Pac.   145,  55  Wash.  679. 

524.  In  an  action  brought  by  an  em- 
ployee to  recover  damages  for  injuries  re- 
ceived on  account  of  the  employer's  failure 
to  comply  with  the  provisions  of  the  factory 
act    (Kan.   Laws    1903,   p.   540,   chap.   356), 
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requiring  manufacturers  safely  to  guard 
their  machinery  for  the  purpose  of  protect- 
ing their  employees,  assumption  of  risk  is 
not  available  as  a  defense.  Western  Furni- 
ture &  Mfg.  Co.  V.  Bloom,  ii:  225,  90  Pac. 
821,  76  Kan.  127. 

525.  A  servant  does  not,  by  continuing  to 
operate  a  machine  which  has  not  been  pro- 
tected by  guards  as  required  by  statute,  as- 
sume the  risk  of  injury  from  violation  of 
the  statute.  Streeter  v.  Western  Wheeled 
Scraper  Co.  41:  628,  98  N.  E.  541,  254  111. 
244. 

526.  A  servant,  although  working  with 
knowledge  of  a  violation  by  the  master  of  11 
statute  requiring  the  safeguarding  of  ma- 
chinery, does  not  assume  the  risk  of  in- 
jury. Curtis  &  Gartside  Co.  v.  Pribyl,  49: 
471,  134  Pac.  71,  38  Okla.  511.     (Annotated) 

527.  A  master  who  fails  to  perform  his 
statutory  duty  to  safeguard  machinery  can- 
not escape  liability  for  injury  to  a  servant 
through  such  negligence,  on  the  theory  that 
the  servant  assumed  the  risk  of  such  injury. 
Hill  V.  Saugestad,  22:  634,  98  Pac.  524,  53 
Or.  178.  (Annotated) 

528.  A  servant  does  not  assume  the  risk 
of  injury  from  the  master's  violation  of  a 
statutory  duty  to  guard  set  screws.  Fitz- 
water  v.  Warren,  42:  1229,  99  N.  E.  1042,  206 
N.  Y.  355.  (Annotated) 

529.  An  inexperienced  employee  injured 
four  days  after  his  employment  by  an  un- 
guarded set  screw  may  be  found  not  to  have 
assumed  the  risk  of  injury  therefrom,  al- 
though he  knew  of  its  existence,  if  the  in- 
jury was  due  to  the  yielding  of  sawdust  un- 
der his  feet,  throwing  him  against  the 
screw,  the  probability  of  which  he  might 
not  have  anticipated.  Fitzwater  v.  Warren, 
42;  1229,  99  N.  E.  1042,  206  N.  Y.  355. 

530.  A  statute  relieving  a  servant  of  the 
hazard  of  assumption  of  risk  in  working 
about  unguarded  gearings  applies  where 
a  guard  which  had  been  provided  has  be- 
come temporarily  displaced  without  the 
knowledge  of  the  master,  where  the  guard 
was  not  sufficient  when  provided.  West  v. 
Bayfield  Mill  Co.  45:  134,  128  N.  W.  992, 
144  Wis.  106. 

In  mines. 

Effect  of  master's  knowledge,  see  infra,  590. 
Contributory  negligence,  see  infra,  660-663. 
Question  for  jury  as  to,  see  Trial,  530. 
See  also  infra,  602,  624. 

531.  Employees  in  a  mine  assume  the  risk 
of  injury,  from  explosion  of  powder  placed 
at  a  certain  point  for  distribution,  to  the 
miners  congregating  about  it.  Western 
Coal  &  M.  Co.  V.  Garner,  22:  11 83,  112  S.  W. 
392,  87  Ark.  190. 

532.  A  miner  does  not,  by  continuing  his 
work  after  the  master  has  refused  to  com- 
ply with  its  statutory  duty  to  furnish  nec- 
essary props  to  make  the  room  in  which  he 
is  working  safe,  assume  the  risk  of  injury 
from  such  breach  of  duty.  Johnson  v.  Mam- 
moth Vein  Coal  Co.  19:  646,  114  S.  W.  722, 
88  Ark.  243.  ( Annotated ) 

533.  An  employee  in  a  mine  does  not  as- 
sume the  risk  of  injury  from  the  notorious 
and  persistent  disregard,  by  the  proprietor, 
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of  his  statutory  duty  to  maintain  a  proper 
cover  over  the  cage  in  order  to  protect  em- 
ployees from  injury.  Poll  v.  ^uma  Block 
Coal  Co.  33:  646,  127  N.  W.  1105,  149  Iowa, 
104.  (Annotated) 

534.  A  miner  working  on  a  slope  does 
not  assume  the  risk  of  injury  from  the  un- 
safe condition  of  a  battery  or  dam  main- 
tained above  him  to  keep  loosened  materials 
from  rolling  upon  him,  where  such  condition 
could  only  be  discovered  by  examination, 
since  the  duty  to  maintain  it  in  a  safe  con- 
dition is  upon  the  master.  McKenzie  v. 
North  Coast  Colliery  Co.  28:  1244,  104  Pac. 
801,  55  Wash.  495. 

Trap  doors. 

535.  A  servant  does  not  assume  the  risk 
of  injury  from  the  absence  of  fastenings 
upon  a  trapdoor  to  prevent  its  sliding  on 
its  supports  so  as  to  let  hira  through  in 
case  he  steps  on  it,  merely  because  he 
knows  that  there  are  no  hinges  upon  it, 
where  such  fastenings  might  have  been 
placed  upon  the  under  side,  which  he  never 
had  occasion  to  examine,  and  in  fact  did  not 
see.  Burnside  v.  Peterson,  17:  76,  96  Pac. 
256,  43  Colo.  382.  (Annotated) 

b.   Railroad  and  street  railway   cases. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Contributory  negligence  of  servant,  see  in- 
fra, II.  c,  2. 

Eflfect  of  servant's  knowledge,  see  infra, 
567-575. 

Question  for  jury  as  to,  see  Trial,  534,  535, 
537. 

See  also  supra,  499. 

536.  A  servant  does  not  assume  the  risk 
of  injury  due  to  the  master's  failure  to  have 
warning  given  of  moving  cars,  when  he  has 
no  knowledge  of  the  absence  of  a  rule  re- 
quiring warning.  Polaski  v.  Pittsburgh 
Coal  Dock  Co.  14:  952,  114  N.  W.  437,  134 
Wis.  259. 

537.  A  brakeman  on  a  railroad  assumes 
the  risk  of  injury  from  a  low  bridge  and 
ice  hanging  therefrom,  which  to  his  knowl- 
edge is  a  usual  condition.  Johnson  v.  Bos- 
ton &  M.  R.  Co.  4:  856,  62  Atl.  1021,  78  Vt. 
344. 

Iiocomotive. 

Question  for  jury  as  to,  see  Trial,  534. 

538.  A  railroad  engineer  owes  a  duty  to 
the  public  as  well  as  to  his  employer  and  is 
justified  in  taking  much  greater  risks  than 
employees  in  other  occupations,  without 
necessarily  forfeiting  the  right  of  action  for 
injuries  resulting  from  the  master's  negli- 
gence of  which  he  has  knowledge,  it  being 
only  in  cases  where  the  risk  of  injury  is 
almost  certain  that  he  is  not  warranted  in 
operating  a  temporarily  repaired  engine 
until  he  reaches  his  next  station.  Koreis 
V.  Minneapolis  &  St.  L.  R.  Co.  25:  339,  122 
N.  W.  668,  108  Minn.  449.  (Annotated) 
Cars. 

Effect  of  servant's  knowledge,  see  infra, 
569,  570. 
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539.  The  doctrine  of  assumption  of  risk 
is  not  applicable  to  an  injury  to  the  con- 
ductor of  a  street  car  by  falling  from  the 
top  of  the  car  because  of  the  absence  of  a 
step  which  should  have  been  on  the  car  for 
use  in  descent  therefrom,  since  that  is  not 
one  of  the  risks  usually  incident  to  the 
employment.  Leary  v.  Houghton  County 
Traction  Co.  45:  359,  137  N.  W.  225,  171 
Mich.  3G5. 

540.  An  employee  required  to  handle  rail- 
road cars  does  not  assume  the  risk  of  in- 
jury from  a  defective  brake  on  the  car,  al- 
though the  car  is  marked  in  bad  order, 
unless  he  knows  that  the  brake  is  defective 
or  the  defect  is  plainly  observable  by  him. 
Republic  Elevator  Co.  v.  Lund,  45:707,  196 
Fed.  745,  116  C.  C.  A.  373. 

Track  and  roadbed. 

Effect    of    servant's    knowledge,    see    infra, 

567-577. 
Question  for  jury  as  to,  see  Trial,  534. 

541.  A  conductor  on  a  street  car  whose 
duties  require  him  to  be  on  the  running 
board  at  the  side  of  the  car  assumes  the 
risk  of  injury  from  a  depressed  or  uneven' 
place  in  the  track  which  causes  the  car  to 
jolt  every  time  it  passes  the  place,  and 
which  he  has  passed  over  many  times  daily 
for  more  than  a  month.  Luebben  v.  Wiscon- 
sin Traction,  Light,  Heat,  &  Power  Co.  49: 
517,  141  N.  W.  214,  154  Wis.  378. 

(Annotated) 

542.  A  brakeman  does  not  assume  the 
risk  of  the  master's  negligence  in  permit- 
ting inflammable  rubbish  to  accumulate  un- 
der a  trestle  so  as  to  endanger  the  burning 
of  the  trestle.  Root  v.  Kansas  City  S.  R. 
Co.  6:  212,  92  S.  W.  621,  195  Mo.  348. 

543.  A  mature  brakeman  of  normal  ca- 
pacity, on  a  freight  train,  assumes  'le  risk 
of  injury  from  the  necessity  of  alighting 
from  moving  trains  upon  ridges  of  gravel 
which  have  been  deposited  along  the  track 
for  the  purpose  of  ballasting  it,  although  he 
has  never  been  instructed  in  regard  to  the 
danger.  Louisiana  &  A.  R.  Co.  v.  Miles,  11: 
720,  103  S.  W.  158,  82  Ark.  534. 

544.  The  defense  of  assumption  of  risk  on 
the  part  of  employees  with  notice  of  un- 
blocked guard  rails  is  not  taken  away  by  a 
statute  imposing  the  duty  upon  railroad 
companies  of  blocking  such  rails,  and  mak- 
ing a  failure  to  do  so  prima  facie  evidence 
of  negligence  in  case  of  injury  therefrom. 
Denver  &  R.  G.  R.  Co.  v.  Norgate,  6:  981, 
141  Fed.  247,  72  C.  C.  A.  365.      (Annotated) 

545.  A  statute  requiring  the  blocking  of 
railroad  switches,  and  making  the  failure  to 
do  so  prima  facie  evidence  of  negligence  in 
case  an  employee  is  injured  by  absence  of  a 
block,  does  not  destroy  the  defense  of  as- 
sumption of  risk.  Denver  &  R.  G.  R.  Co. 
V.  Gannon,  ii:  216,  90  Pac.  853,  40  Colo.  195. 

4.  Knowledge  by  servant  of  defect  or 
danger. 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 

.By  minor  employee,  see  infra,  608. 
Change  of  rule  by  statute,  see  infra,  764. 
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Burden  of  proof  as  to  knowledge  of  em- 
ployee, see  Evidence,  201,  202. 

Presumption  of  servant's  knowledge  of  dan- 
ger, see  Evidence,  202. 

Evidence  on  question  of  servant's  knowledge 
of  defect,  see  Evidence,  1591. 

Question  for  jury  as  to,  see  Trial,  504, 
522,  524,  527,  537. 

Necessity  of  instruction  as  to,  see  Trial, 
844. 

See  also  supra,  481,  484,  537;  infra,  596, 
597,  681. 

546.  The  defense  of  assumption  of  risk 
in  its  true  sense  in  an  action  by  a  servant 
for  injuries  caused  by  the  master's  negli- 
gence has  reference  to  those  risks  arising 
out  of  negligence  of  the  master  which  is 
known  to,  and  the  danger  from  which  is  ap- 
preciated by,  the  servant.  Duffey  v.  Consoli- 
dated Block  Coal  Co.  30:  1067,  124  N.  W. 
609,   147  Iowa,  225. 

547.  A  servant  does  not  assume  the  risk 
of  injury  from  the  negligence  of  his  mas- 
ter merely  because  he  could  have  discov- 
ered and  avoided  it  by  the  exercise  of  or- 
dinary care;  his  assumption  of  such  risk 
depending  upon  his  actually  being  aware 
of  and  appreciating  the  danger.  St.  Louis, 
L  M.  &  S.  R.  Co.  V.  Birch,  28:  1250,  117  S. 
W.  243,  89  Ark.  424. 

548.  To  defeat  an  action  for  injury  to  a 
servant  on  the  ground  of  assumed  risk 
where  the  danger  arose  from  the  master's 
negligence,  the  servant  must  be  shown  to 
have  subjected  himself  to  the  new  danger 
with  full  knowledge  and  appreciation  there- 
of. Choctaw,  O.  &  G.  R.  Co.  v.  Jones, 
4:  837,  92  S.  W.  244,  77  Ark.  367. 

(Annotated) 

549.  Although  the  risk  of  the  master's 
negligence  and  of  its  effect,  unknown  to  the 
servant,  is  not  one  of  the  ordinary  risks  of 
the  employment  which  he  assumes,  yet, 
if  the  negligence  of  the  master,  or  its  effect, 
is  known  and  appreciated  by  the  servant, 
or  is  "so  patent  as  to  be  readily  observed 
by  him  by  the  reasonable  use  of  his  senses, 
having  in  view  his  age,  intelligence,  and 
experience,"  and  he  enters  or  continues  in 
the  employment  without  objection,  he  elects 
to  assume  the  risk  of  it,  and  he  cannot  re- 
cover for  the  damages  it  causes.  Chicago, 
B.  &  Q.  R.  Co.  V.  Shalstrom,  45:387,  195 
Fed.   725,   115   C.   C.  A.  515. 

550.  The  test  of  "knowledge  of  danger," 
in  determining  whether  an  injured  em- 
ployee had  assumed  the  risk,  is  not  the  ex- 
ercise of  ordinary  care  to  discover  danger, 
but  whether  the  danger  was  known  to,  or 
plainly  observable  by,  the  employee.  Rase 
V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
21:  138,  120  N.  W.  360,  107  Minn.  260. 

551.  The  test  of  "appreciation  of  risk," 
in  determining  whether  an  injured  employee 
had  assumed  the  risk,  is  whether  the  serv- 
ant understood  the  risk,  or,  by  the  exercise 
of  ordinary  observation,  ought  to  have  un- 
derstood it.  Rase  v.  Minneapolis,  St.  P.  & 
S.  Ste.  M.  R.  Co.  ai:  138,  120  N.  W.  360, 
107  Minn.  260. 

552.  A  servant  who  knowingly  engages  to 
do  what  no  prudent  man  ought  to  risk  his 
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life  in  endeavoring  to  accomplish  cannot,  if 
injury  ensues,  rely  upon  the  law  to  throw 
around  him  the  protection  of  a  fiction  that 
his  employer  impliedly  undertook  to  take 
steps  to  minimize  the  hazard  assumed, — at 
least,  to  the  extent  of  making  performance 
possible.  Griffith  v.  Lexington  Terminal  R. 
Co.  4:  854,  53  S.  E.  97,  124  Ga.  553. 

553.  Where  an  employee  injured  because 
of  a  condition  created  by  the  negligence  of 
the  master  was  at  the  time  busily  engaged 
in  work  which  required  his  attention,  the 
jury  may  find  that  he  did  not  know  of  or 
appreciate  the  danger  arising  from  such 
negligence,  and  therefore  did  not,  by  con- 
tinuing his  labor,  assume  the  risk  of  in- 
jury therefrom.  Choctaw,  O.  &  G.  R.  Co. 
V.  Jones,  4:  837,  92  S.  W.  244,  77  Ark.  367. 

(Annotated) 

554.  A  servant  assumes  the  risk  of  the 
negligent  manner  in  which  his  master  per- 
forms the  work,  where  it  is  common  and 
habitual,  and  known  to  him  when  he  en- 
ters upon  the  work  in  which  he  is  injured. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Huyett,  5:669, 
92  S.  W.  454,  99  Tex.  630. 

655.  A  servant  cannot  hold  his  master 
liable  for  injuries  caused  by  the  fact  that 
the  working  place  was  unsafe,  if  he  was  in 
as  good  position  to  ascertain  and  under- 
stand the  situation,  and  does  equally  well 
know  and  appreciate  the  existing  condi- 
tions, as  the  master.  Miller  v.  Moran  Bros. 
Co.  i:  283,  81  Pac.  1089,  39  Wash.  631. 

556.  The  mere  fact  that  one  operating  an 
ironing  machine  in  a  laundry  knows  that  it 
is  running  in  an  unsteady  and  jerky  manner, 
and  that  the  mechanism  for  automatic  re- 
turn of  the  board  is  out  of  order,  is  not  suf- 
ficient to  show  assumption  of  risk  of  in- 
jury from  such  condition,  if  she  has  but  an 
imperfect  knowledge  of  the  construction  of 
the  machine,  and  the  defects  known  do  not 
indicate  the  probability  of  the  accident, 
which  actually  happens.  Tuckett  v.  Ameri- 
can Steam  &  Hand  Laundry,  4:  990,  84  Pac. 
500,  30  Utah,  273.  (Annotated) 

557.  One  employed  to  assist  in  setting 
poles  cannot  be  said,  as  matter  of  law,  to 
have  assumed  the  risk  of  injuries  from  the 
work,  where  he  had  only  been  in  the  country 
two  months,  did  not  understand  the  lan- 
guage, had  been  at  work  only  one  day,  and 
had  no  previous  experience.  Di  Bari  v.  J. 
W.  Bishop  Co.  17:  773, 85  N.  E.  89, 199  Mass. 
254. 

558.  A  common  laborer  directed  to  con- 
struct a  raft  and  float  it  in  the  current  of  a 
river  above  a  fall  for  the  purpose  of  per- 
forming some  labor  there  does  not  assume, 
as  matter  of  law,  the  risk  of  the  effect  of 
the  current  upon  the  raft  and  mooring  line, 
BO  as  to  preclude  holding  his  employer  li- 
able in  case  the  raft  is  torn  from  its  fasten- 
ings and  he  is  swept  over  the  falls.  Engel- 
king  V.  Spokane,  29:  481,  110  Pac.  25,  59 
Wash,  446. 

559.  A  common  laborer  cannot  be  said, 
as  a  matter  of  law,  to  have  assumed  the 
risk  of  oiling  a  large  uncovered  elevator 
motor,  where  it  does  not  conclusively  ap- 
pear that  he  had  ever  worked  about  the 
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motor  or  attempted  to  oil  it,  or  that  he 
had  a  general  knowledge  of  or  familiarity 
with  the  dangers  incident  to  the  oiling 
thereof.  Peterson  v.  Merchants'  Elevator 
Co.  27:  816,  126  N.  W.  534,  111  Minn.  105. 

560.  A  member  of  a  bridge  gang  engaged 
in  unloading  piling  from  a  car  assumes  the 
risk  of  injury  from  standing  on  the  car  in 
front  of  a  pile  about  to  be  rolled  off  the  car, 
if  he  is  acting  within  the  scope  of  his  em- 
ployment in  being  there,  and  fully  appreci- 
ates the  danger  of  that  method  of  working, 
although  he  was  under  direction  of  his 
foreman,  and  the  latter  is  negligent  in  giv- 
ing the  order  and  in  permitting  the  pile  to 
be  rolled  upon  him.  Bennett  v.  Evansville 
&  T.  H.  R.  Co.  40:  963,  96  N.  E.  700,  177  Ind. 
463. 

561.  A  servant  knowing  that  his  occupa- 
tion would  be  likely  to  cause  irori  dust  to 
enter  his  eyes  cannot  hold  his  master  liable 
for  the  loss  of  an  eye  thereby,  on  the  ground 
that  he  did  not  know  that  such  injury 
would  result.  Nordstrom  v,  Spokane  &  I. 
E,  R,  Co.  25:  364,  104  Pac.  809,  55  Wash. 
521. 

562.  An  experienced  carpenter  who  was 
directed  by  his  superior  to  assist  in  placing 
joists  at  a  height  of  25  feet  in  a  building 
being  erected,  the  construction  of  which  and 
of  the  temporary  scaffolding  which  had  been 
erected  to  assist  in  such  construction,  be- 
ing obvious  to  anyone  who  entered  the 
building,  and  who  with  other  workmen,  in- 
stead of  taking  up  enough  lumber  for  one 
joist  before  placing  it  in  position,  took  up 
enough  for  four  or  five,  assumes  the  risk 
incident  to  such  employment,  and  cannot 
recover  for  an  injury  due  to  the  breaking 
of  the  scaffolding.  Chicago,  B.  &  Q.  R.  Co. 
V.  Shalstrom,  45:  387,  195  Fed.  725,  115 
C.  C.  A.  515. 

563.  An  experienced  blaster  assumes  the 
risk  of  premature  explosions  from  the  use 
of  steel  gauge  tools  in  loading  the  blasts, 
which  are  likely  to  cause  sparks  by  friction 
with  rock.  Brotzki  v.  Wisconsin  Granite 
Co.   27:  982,   126  N.  W.  916,   142  Wis.   380. 

(Annotated) 
664.  That  one  gains  his  knowledge  of  the 
process  and  dangers  of  blasting,  merely  by 
working  at  such  trade,  rather  than  by  in- 
struction, does  not  entitle  him  to  avoid  the 
obligations  imposed  by  the  doctrine  of  as- 
sumption of  risk  with  respect  to  dangers 
arising  from  the  use  of  steel  tools  in  load- 
ing the  blasts,  the  effect  of  which  may  be 
the  production  of  a  spark  by  friction  with 
the  rock,  which  may  cause  a  premature  ex- 
plosion. Brotzki  v.  Wisconsin  Granite  Co. 
27:  982,  125  N.  W.  916,  142  Wis.  380. 

565.  An  experienced  servant  employed  to 
skim  slag  from  molten  metal  in  converters, 
by  remaining  in  such  emplojTnent  without 
complaint,  assumes  the  risk  of  explosion 
which  may  be  caused  by -the  clay  lining  to 
converters  being  insufficiently  dried,  where 
he  knows  that,  since  the  use  of  a  certain 
fuel  for  the  drying  of  such  converters, 
many  explosions  caused  by  insufficiently 
I  dry  linings  have  occurred,  and  knows  and 
appreciates   that,  if   moisture  remained   in 
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tlie  clay  lininjr  and  the  molten  metal  came 
in  contact  therewith,  an  explosion  may  re- 
sult, although  the  use  of  such  fuel  by  the 
master  may  have  been  negligence.  Utah 
Consolidated  Mining  Co.  v.  Bateman,  27: 
958,   176  Fed.  57,  99  C.  C.  A.  36.5. 

566.  An  employee  of  a  sugar  refining  com- 
pany, who  knew  it  was  customary  in  the 
operation  of  an  elevator  in  the  factory  of 
such  company  for  the  employee  who  desired 
to  use  the  same  to  go  to  the  shaft,  and, 
should  the  elevator  be  on  a  different  floor, 
bring  the  same  to  the  desired  floor  by  the 
manipulation  of  the  ropes  therein,  and  that 
this  was  frequently  done  without  any  warn- 
ing, and  who  was  injured  by  such  starting 
of  the  elevator  from  another  floor,  assumed 
the  risk  of  such  injury,  whether  the  same 
resulted  from  a  lack  of  rules  or  a  defect  in 
the  svstem.  Zebrowski  v.  Warner  Sugar 
Ref.  Co.  (N.  J.  Err.  &  App.)  46:  233,  83 
Atl.  967,  83  N.  J.  L.  558. 
Railroad  and  street  railxray  cases. 
Question  for  jury  as  to,  see  Tbial,  537. 

667.  A  conductor  on  a  street  car  assumes 
the  risk  of  injury  from  a  pole  placed  near 
the  track  at  a  point  where  he  is  required 
to  leave  the  car  to  protect  it  in  crossing  a 
commercial  railway,  where  the  pole  and  the 
dangers  from  it  are  plainly  visible.  Jloore 
v.  Chattanooga  Electric  R.  Co.  16:  978,  109 
S.  W.  497,  119  Tenn.  710. 

568.  A  brakeman,  knowing  from  the  be- 
ginning of  a  trip  that  the  engine  draw- 
ing the  train  is  leaking  steam  badly,  and 
that  all  the  engines  on  the  road  are  in  bad 
condition  in  this  respect,  assumes  the  risk 
of  being  choked  by  the  steam  in  passing  un- 
der a  low  bridge  of  which  he  knows,  so  that 
he  cannot  hold  the  company  liable  for  in- 
juries caused  by  raising  his  head  to  es- 
cape such  steam  while  passing  under  the 
"bridge.  Johnson  v.  Boston  &  M.  R.  Co 
.4:  856,  62  Atl.  1021,  78  Vt.  344. 

569.  A  brakeman  who,  in  the  absence  of 
an  emergency  justifying  his  action,  par- 
ticipates in  staking  a  car,  with  full  knowl- 
edge and  appreciation  of  the  danger,  as- 
sumes the  risk  of  injury,  although  the  con- 
ductor may  have  been  negligent  in  direct- 
ing that  the  car  be  staked  when  there  was 
another  and  safe  method  of  accomplish- 
ing the  same  result,  and  in  directing  the  use 
of  an  engine  and  train  in  the  process  of 
the  staking  when  the  use  of  the  engine 
alone  was  reasonably  possible  and  less 
dangerous.  Chicago  G.  W.  R.  Co.  v.  Crotty, 
4:  832,  141  Fed.  913,  73  C.  C.  A.  147. 

570.  A  brakeman  who  attempts  to  use  as 
a  grab  iron  while  giving  a  signal  the  stand 
ard  of  a  flat  car  which  he  knows  does  not 
fit  the  socket  assumes  the  risk  of  the  danger 
incident  to  doing  so.  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Murray,  16:  984,  109  S.  W.  549,  85 
Ark.  600. 

571.  That  a  railroad  brakeman  continued 
in  his  employment  for  a  year  or  more  with 
knowledge  tliat  the  frogs  in  the  track  are 
unblocked,  does  not  establish  an  assump- 
tion of  risk  of  injury  therefrom  as  matter 
of  law.  Korab  v.  Chicago,  R.  I.  &  P.  R.  Co. 
41:  32,  128  N.  W.  529,  149  Iowa,  711. 
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572.  A  railroad  engineer  does  not  assume 
the  risk  of  injury  from  driving  his  engine 
over  defective  ties  and  rails,  which  are  in 
place,  and  of  which  defects  he  has  no  knowl- 
edge and  no  opportunity  of  knowing  ex- 
cept such  as  comes  from  so  operating  his 
engine  thereover,  where  such  defects  have 
existed  for  such  a  length  of  time  that  the 
railway  company  is  bound  to  have  notice 
thereof.  Smith  v.  Chicago,  R.  I.  &  P.  R.  Co. 
28:  1255,  107  Pac.  635,  82  Kan.  136. 

573.  An  electric  railway  conductor  who, 
while  operating  his  car,  passes  over  the  road 
daily  from  April  to  December  at  a  point  at 
which  the  track  sags  and  a  pole  stands 
closer  to  it  than  others  in  the  line,  assumes 
the  risk  of  being  struck  by  the  pole,  since 
he  must  know  the  existing  condition.  East 
St.  Louis  &  Suburban  R.  Co.  v.  Kath,  15: 
1109,  83  N.  E.  533,  232  111.  126.  (Annotated) 

574.  Knowledge  on  the  part  of  a  motor- 
man  that  the  li/ibit  of  a  street  car  com- 
pany is  to  intrust  the  duty  of  placing  the 
signal  lamps  on  the  cars  to  its  conductors 
does  not  preclude  his  holding  the  company 
responsible  for  injury  due  to  absence  of  a 
lamp  because  of  a  conductor's  forgetfulness. 
Garter  v.  McDermott,  10:  1103,  29  App.  D. 
C.  145. 

575.  A  lineman  of  an  electric  railway 
company,  who  knows  that  the  company  de- 
pends for  inspection  of  poles  upon  the  line- 
men, assumes  the  risk  of  that  method  of  do- 
ing the  work,  and  cannot  hold  the  company 
liable  for  injury  caused  by  the  fall  of  a 
decayed  pole  upon  which  he  was  working, 
merely  because  it  provided  no  independent 
method  of  inspection.  Lynch  v.  Saginaw 
Valley  Traction  Co.  21:  774,  116  N.  W.  983, 
153  Mich.  174.  (Annotated) 
Failure   to   complain. 

576.  A  provision  in  an  employer's  liability 
act  that  no  action  can  be  maintained  for 
an  injury,  unless  the  injured  person,  having 
knowledge  of  the  defect  which  caused  the 
injury,  notified  his  employer  thereof,  has  no 
application  to  causes  of  action  arising  under 
the  common  law.  Denver  &  R.  G.  R.  Co. 
V.  Xorgate,  6:  981,  141  Fed.  247,  72  C.  C.  A. 
365. 

Master's  promises   and  assurances. 
Contributory  negligence,  see  infra,  659,  660. 
Presumption  as  to  foreign  law  as  to  effect 

of  promise  to  repair,  see  Evidence,  68. 
Sufficiency  of  pleading  to  permit  evidence  of 

promise  of  master  to  remedy  defect,  see 

Evidence,  2446. 
Question   for   jury   as   to,    see  Trial,   214, 

524,  532,  533. 
Direction  of  nonsuit,  see  Trial,  702. 

577.  A  master  is  not  liable  under  his 
promise  to  repair,  if  the  danger  of  injury 
to  the  servant  from  the  defective  appliance 
is  so  great  that  a  reasonably  prudent  per- 
son would  not  assume  the  risk.  Comer  v. 
Meyer  (N.  J.  Err.  &  App.)  29:  597,  74  Atl. 
497,  78  N.  J.  L.  464.  (Annotated) 

578.  An  employee  whose  duties  require 
the  use  of  an  ordinary  stepladder,  who  dis- 
covers and  appreciates  that  the  stepladder 
furnished  is  dangerous  and  unfit  to  use, 
cannot  recover  from  the  master  for  injury 
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sustained  while  using  such  ladder,  although 
he  had  notified  the  master  of  its  defective 
condition,  and  had  been  ordered  to  continue 
its  use  until  a  proper  one  could  be  furnished. 
McGill  V.  Cleveland  &  S.  W.  Traction  Co. 
19:  793,  86  N.  E.  989,  79  Ohio  St.  203. 

579.  If  a  master's  promise  to  repair  a 
defective  machine  is  general  or  inferential 
as  to  the  time  of  its  performance,  it  runs 
for  a  reasonable  time,  and,  if  not  performed 
witliin  such  period,  the  servant  assumes 
the  risk  of  injury  if  he  continues  thereafter 
to  operate  the  machine.  Andrecsik  v.  New 
Jersey  Tube  Co.  (N.  J.  Err.  &  App.)  4:  913, 
63  Atl.  719,  73  N.  J.  L.  664.        (Annotated) 

580.  A  master  who  promises  to  repair 
a  defective  machine  at  a  specified  time,  as 
an  inducement  to  his  servant  to  continue 
work,  assumes  the  risk  of  injury  to  the 
servant  until  the  termination  of  the  time 
fixed  for  repairs;  but,  if  the  master  fails 
to  fulfil  his  promise  at  the  time  appointed, 
the  servant,  by  continuing  to  use  the  de- 
fective machine,  assumes  the  risk  of  subse- 
quent injuries  therefrom.  Andrecsik  v.  New 
Jersey  Tube  Co.  (N.  J.  Err.  &  App.)  4:  913, 
63  Atl.  719,  73  N.  J.  L.  664.      (Annotated) 

681.  The  rule  that  a  direction  by  the  mas- 
ter to  continue  the  use  of  a  defective  instru- 
ment or  tool,  coupled  with  a  promise  to  re- 
place it  with  one  not  defective,  relieves  the 
servant  from  the  doctrine  of  assumed  risk, 
if  injured  during  such  continued  use  and  be- 
cause of  the  defect,  does  not  apply  to  cases 
of  ordinary  labor  with  a  tool  of  simple  con- 
struction, with  which  the  servant  is  entire- 
ly familiar,  and  which  he  understands,  and 
comprehends  as  fully  as  the  master.  McGill 
V.  Cleveland  &  S.  W.  Traction  Co.  19:  793, 
86  N.  E.  989,  79  Ohio  St.  203. 

582.  To  entitle  a  servant  to  take  advan- 
tage of  a  promise  by  the  master  to  repair 
the  machine  upon  which  he  is  required  to 
work,  the  promise  must  have  been  the  in- 
ducing motive  which  kept  him  at  work,  and 
without  which  he  would  have  quit.  Coin 
V.  John  H.  Talge  Lounge  Co.  25:  1179,  121 
S.  W.  1,  222  Mo.  488. 

583.  The  breach  by  a  master  of  his 
promise  to  furnish  additional  safeguards  for 
a  machine  which  is  not  defectively  made, 
after  the  service  is  begun,  will  not  give  an 
employee  who  relies  upon  the  promise,  and 
is  injured  because  of  the  absence  of  such 
appliances,  a  right  to  hold  the  master  re- 
sponsible for  the  injury.  Coin  v.  John  H. 
Talge  Lounge  Co.  25:  1179,  121  S.  W.  1, 
222  Mo.  488.  (Annotated) 

584.  The  liability  of  a  master  for  injury 
to  an  employee  because  of  a  defective  rail- 
road track  which  he  had  promised  to  repair 
upon  complaint  by  the  servant  of  its  defec- 
tive condition  is  not  affected  by  the  fact 
that  the  repair  was  not  to  be  made  until 
after  the  happening  of  a  future  event,  such 
as  the  return  of  a  section  boss,  which  has 
not  occurred  at  the  time  of  the  injury. 
Morgan  v.  Rainier  Beach  Lumber  Co.  22: 
472,  98  Pac.  1120,  51  Wash.  335. 

(Annotated) 

585.  A  request  by  a  servant  about  to  use 
a  ladder,  that  someone  hold  it,  is  not  a 
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notice  of  defect,  where  the  employee  was 
ignorant  that  one  existed,  so  as  to  render 
the  master  liable  for  injury  due  to  fall  of 
the  ladder  because  of  a  defect,  when  the 
foreman  directs  the  employee  to  go  ahead 
and  use  the  ladder,  saying  that  it  had  been 
in  use  for  three  years  and  had  never  fallen 
with  anyone.  Sivley  v.  Nixon  Min.  Drill 
Co.  51:  337,  164  S.  W.  772,  128  Tenn.  675. 

586.  Where  a  carpenter  using  a  small 
circular  saw  told  his  employer's  foreman 
that  it  "needed  setting,  he  could  do  noth- 
ing with  it,"  and  the  foreman  said,  ''Well, 
get  someone  to  set  it  for  you  (which  he 
did),  and  we  will  go  over  all  the  saws  on 
Saturday,"  this  complaint  and  promise  so 
obviously  had  reference  to  the  work  to 
be  turned  out  by  the  saw,  and  not  to  an 
increased  danger  to  the  carpenter  using  it, 
which  clearly  was  not  contemplated  by 
either  of  them,  that  no  alteration  of  the 
assumption-of-risk  rule  resulted  therefrom. 
Dunphey  v.  Farr  &  Bailev  Mfg.  Co.  (N.  J. 
Err.  &  App.)  46:  363,  85  Atl.  203,  83  N.  J. 
L.  763.  (Annotated) 

587.  A  statement  of  a  master  when  noti- 
fied of  the  defective  condition  of  tongs  used 
in  handling  poles,  that  there  was  no  time 
to  sharpen  them  then,  but  to  go  ahead  and 
use  them  until  they  could  be  sharpened  or 
another  pair  procured,  cannot  be  said,  as 
matter  of  law,  not  to  amount  to  a  promise 
to  repair,  which  will  relieve  the  servant  of 
the  assumption  of  the  risk  of  their  condi- 
tion. Brouseau  v.  Kellogg  Switchboard  & 
Supply  Co.  27:  1052,  122  N.  W.  620,  158 
Mich.  312. 

588.  Although  a  tool  is  simple,  like  tongs 
used  to  grapple  poles  when  handling  them 
with  a  derrick,  the  promise  of  the  master 
to  repair,  when  notified  of  their  defective 
condition,  and  his  request  to  continue  work 
until  that  can  be  done,  relieve  the  servant 
from  the  assumption  of  the  risk  of  such 
use  for  a  reasonable  time.  Brouseau  v. 
Kellogg  Switchboard  &  Supply  Co.  27: 
1052,  122  N.  W.  620,  158  Mich.  312. 

(Annotated) 

589.  The  owner  of  a  team,  who  is  em- 
ployed to  remove  a  rubbish  dump,  assumes 
the  risk  of  injury  to  the  team  in  attempt- 
ing to  drive  it  down  a  steep  incline  with  a 
scraper  attached,  although  assured  by  his 
employer  that  it  is  safe.  Lindsey  v.  Hol- 
lerback  &  M.  Contract  Co.  4:  830,  92  S.  W. 
294,  29  Ky,  L.  Rep.  68.  (Annotated) 

590.  An  experienced  miner  has  no  right 
to  rely  upon  the  master's  assurance  of  safe- 
ty of  an  unpropped  room  and  promise  to 
furnish  the  props  soon  if  he  will  continue 
work,  where  he  knows  that  every  moment 
of  work  increases  the  danger  of  the  fall  of 
the  roof.  Republic  Iron  &  Steel  Co.  v. 
Thomasino,  29:  606,  176  Fed.  49,  99  C.  C. 
A.  523. 

591.  An  employee  in  a  laundry  assumes 
the  risk  of  injury  from  the  operation  of  a 
mangle  by  having  her  hand  drawn  into  the 
machine,  although  she  works  reluctantly 
under  pain  of  dismissal  for  refusal,  and  un- 
der the  assurance  by  the  foreman  that  it  is 
safe,  and  a  guard  placed  on  the  machine 
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proves  inadequate,  where  she  is  fully  aware 
of  the  risk  involved  in  the  undertaking. 
Burke  v.  Davis,  4:  971,  76  N.  E.  1039,  191 
Mass.  20.  (Annotated) 

592.  A  servant  who  has  complained  to 
the  master  of  the  incompetency  and  care- 
lessness of  a  fellow  servant,  and  has 
been  assured  by  the  master  that  the  fel- 
low servant,  being  careless  and  incom- 
petent, will  be  removed,  may  thereafter 
continue  in  the  employment  for  a  rea- 
sonable time  without  assuming  the  risk 
of  injury  from  the  negligence  of  his  fel- 
low laborer,  where  the  danger  of  injury 
from  the  incompetency  or  negligence  of  his 
fellow  laborer  is  not  so  obvious  and  im- 
minent that  a  person  of  ordinary  care  and 
prudence  would  not  incur  the  risk  for  the 
time  reasonably  necessary  for  the  master 
to  substitute  another.  Delmore  v.  Kansas 
City  Hardwood  Flooring  Ck).  47:  1220,  133 
Pac.  151,  90  Kan.  29.  (Annotated) 

593.  The  mere  fact  that  one  suing  for  in- 
juries caused  by  the  negligence  of  a  fellow 
servant  who  was  retained  ten  days  after  a 
promise  to  remove  him  for  incompetency 
does  not  plead  an  excuse  for  the  delay  does 
not  necessarily  negative  its  existence,  so  as 
to  deprive  the  plaintiff  of  the  right  to  rely 
on  the  promise.  Williams  v.  Kimberly  & 
C.  Co.  10:  1043,  111  N.  W.  481,  131  Wis.  303. 

5.  Engaging   outside   of  duties; 

volunteers. 

(See   also   same   heading  in  Digest  L.R.A. 
1-70.) 

Master's  liability  to  volunteers,  see  supra, 

II.  a,  6. 
Volunteer  taking  passage  on  freight  train, 

see  Caeeiers,  79. 
See  also  supra,  463. 

594.  An  employee  who,  for  his  own  pur- 
poses, attempts  to  make  use  of  a  machine  in 
the  shop  in  which  he  is  working,  which  it 
is  not  part  of  his  duty  to  use,  assumes  the 
risk  of  such  action.  Stodden  v.  Ander- 
son &  W.  Mfg.  Co.  16:  614,  116  N.  W.  116, 
138  Iowa,  398. 

6.  Compliance  with  commands. 

(See   also  same  heading  in  Digest  L.R.A. 
1-10.) 

Contributory  negligence  of  servant,  see  in- 
fra, 651-658,  693. 
Change  of  rule  by  statute,  see  infra,  770. 
Question  for  jury  as  to,  see  Teial,  531. 
See  also  supra,  247. 

595.  The  principle  that  a  servaTjt  is  not 
called  upon  to  set  up  his  own  unaided  judg- 
ment against  that  of  his  superiors,  and  that 
he  may  rely  on  their  advice,  and  still  more 
upon  their  orders,  notwithstanding  any  mis- 
givings of  his  own,  does  not  apply  to  a 
servant  who  sprains  his  back  by  lifting 
heavy  rails  upon  a  car  at  the  direction  of 
his  master  who  gave  no  heed  to  a  com- 
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plaint  by  him  that  they  were  too  heavy,  but 
directed  him  to  go  on  with  the  work,  espe- 
cially where  the  master  gave  no  assurance 
of  safety  and  said  nothing  likely  to  mislead 
the  servant  or  to  misrepresent  the  situation. 
Stenvog  V.  Minnesota  Transfer  Co.  25:  362, 
121  N.  W.  903,  108  Minn.  199. 

596.  The  direct  order  of  the  master  or 
of  the  foreman  to  the  servant  to  work  at  a 
specified  place,  or  with  certain  appliances, 
does  not  release  him  from  his  assumption 
of  the  apparent  risks  and  dangers  of  de- 
fects in  the  place,  structure,  or  appliances 
that  are  "so  patent  as  to  be  readily  ob- 
served by  him  by  the  reasonable  use  of  his 
senses,  having  in  view  his  age,  intelligence, 
and  experience."  Chicago,  B.  &  Q.  R.  Co. 
V.  Shalstrom,  45:  387,  195  Fed.  725,  115 
C.  C.  A.  515. 

597.  A  servant  who  knows  and  appre- 
ciates the  danger  of  the  act  which  he  under- 
takes does  not  any  the  less  assume  the 
risk  of  injury  or  become  chargeable  with 
contributory  negligence,  as  the  case  may  be, 
because  he  undertakes  it  under  the  direc- 
tion of  his  superior.  Chicago  G.  W.  R.  Co. 
V.  Crotty,  4:  832,  141  Fed.  913,  73  C.  C. 
A.    147. 

598.  A  servant  does  not,  as  matter  of 
law,  assume  the  risk  of  injury  from  working 
under  an  overhanging  frozen  crown  in  a 
sand  pit,  if  he  is  commanded  under  pain  of 
discharge  to  do  so  by  his  master's  represent- 
ative, with  the  assurance  that  the  repre- 
sentative had  tested  it  and  found  it  was 
safe.  Brown  v.  Lennane,  30:  453,  118  N.  W. 
581,  155  Mich.  686.  (Annotated) 

599.  A  servant  who  sprains  his  back  while 
assisting  in  loading  heavy  rails  upon  a  car 
at  the  direction  of  the  master,  who  gave 
no  heed  to  a  complaint  by  the  servant  that 
they  were  too  heavy  for  him  but  directed 
him  to  go  on  with  the  work,  cannot  recover 
for  the  injuries  so  sustained,  since,  as  the 
servant  is  the  best  judge  of  his  lifting  ca- 
pacity, the  risk  is  upon  him  not  to  overtax 
himself.  Stenvog  v.  Minnesota  Transfer  R. 
Co.  25:  362,  121  N.  W.  903,  108  Minn.   199. 

( Annotated ) 

600.  The  duty  is  on  a  master  engaged  in 
running  a  tunnel,  and  not  on  his  servant, 
to  ascertain  the  safety  of  the  place  after 
a  blast,  where  the  servant  is  absolutely 
under  the  control  of  the  boss,  who  directs 
every  move  that  shall  be  made  and  the 
manner  in  which  the  work  shall  be  done. 
Maloney  v.  Winston  Brothers  Co.  47:  634, 
111  Pac.  1080,  18  Idaho,  740. 

601.  A  master  cannot  avoid  liability  to 
an  employee  through  a  defect  in  a  ladder, 
on  the  theory  that  it  was  a  simple  tool,  if 
his  superintendent,  upon  being  notified  of 
the  defect,  insisted  that  the  ladder  was 
safe,  and  required  it  to  be  used,  and  the  in- 
jured employee  was  in  fact  ignorant  of  the 
defect,  which  was  not  readily  discoverable. 
Philip  Carey  Roofing  &  Mfg.  Co.  v.  Black, 
51:  340,  164  S.  W.  1183,  129  Tenn.  30. 

602.  An  adult  employed  in  driving  a  mule 
to  remove  coal  from  a  mine,  which  became 
frightened  at  an  object  which  it  was  re- 
quired to  pass  and  broke  away  and  ran  out 
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of  the  mine,  assumes  the  risk  of  injury 
when,  upon  direction  of  the  boss,  he  resumes 
work  with  the  same  animal,  although  under 
protest,  so  that  he  cannot  hold  the  mine 
owner  liable  for  injuries  caused  by  a  simi- 
lar performance  on  the  part  of  the  mule 
when  again  encountering  the  same  object. 
Milby  &  D.  Coal  &  Min.  Co.  v.  Balla,  i8: 
695,  104  S.  W.  860,  7  Ind.  Terr.  629. 

( Annotated ) 

7.  Minor  employees, 

(See   also  same   heading  in  Digest   L.R.A. 
1-70.) 

Negligence  of  employer,  see  supra,  147-177. 
Contributory    negligence,    see    infra,    645- 

650,  658,  664-669. 
Effect  of,  on  parent's  rights  where  child  is 

employed  without  parent's  consent,  see 

Parent  and  Child,  4. 
Question  for  jury,  see  Tbial,  516,  519,  536, 

537. 

603.  The  master  will  not  be  relieved  from 
liability  to  an  infant  for  an  injury  receivi>d 
in  the  course  of  his  employment,  on  the 
ground  that  the  injury  was  the  result  of 
mere  accident,  or  of  the  negligence  of  a  fel- 
low servant,  if  the  infant  did  not  have  suffi- 
cient capacity  to  comprehend  and  avoid  the 
dangers  incidental  to  his  employment,  where 
that  fact  is  relied  upon  by  the  infant.  Sw- 
ing V.  Lanark  Fuel  Co.  29:  487,  65  S.  E. 
200.  65  W.  Va.  726. 

604.  A  minor  who  enters  the  employment 
of  another  assumes  the  risks  of  all  such  ap- 
parent dangers  as  he  is  capable  of  compre- 
hending and  avoiding.  Bare  v.  Crane  Creek 
Coal  &  C.  Co.  8:  284,  55  S.  E.  907,  61  W.  Va. 
28. 

605.  A  sixteen-year-old  employee  reqiiired 
to  hold  work  under  a  cutting  tool  on  a  ma- 
chine assumes  the  risk  of  the  tool  causing 
the  work  to  swerve  so  as  to  bring  his  hand 
in  contact  with  the  cutting  edge,  if,  to  his 
knowledge,  the  swerving  occurs  frequently 
or  occasionally,  and  he  continues  to  per- 
form the  service  without  notice  to  his  mas- 
ter and  a  promise  to  repair.  W.  B.  Conkey 
Co.  V.  Larsen,  29:  116,  91  N.  E.  163,  173 
Ind.  585. 

606.  A  sixteen-year-old  boy,  in  taking  em- 
ployment in  a  mill,  assumes  no  risk  of  in- 
jury from  defective  machinery  and  passage- 
ways that  would  not  have  been  avoided  by 
the  precaution  common  to  other  boys  of 
like  age  and  experience,  and  cannot  be 
charged  with  negligence  for  conduct  which 
is  common  to  such  boys.  Mundhenke  v. 
Oregon  City  Mfg.  Co.  1 :  278,  81  Pac.  977, 
47  Or.  127.  (Annotated) 

607.  A  youth  sixteen  years  old,  upon  tak- 
ing employment  in  a  mill,  assumes  the  risk  of 
injury  which  is  plainly  apparent  from  com- 
ing in  contact  with  exposed  gears  upon  ma- 
chines adjoining  a  passageway,  notwith- 
standing he  is  not  expressly  warned  as  to 
such  danger.  Mundhenke  v.  Oregon  City 
Mfg.  Co.  i:  278,  81  Pac.  977,  47  Or.  127. 

(Annotated) 

608.  A  minor  employee  who,  without  corn- 
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pulsion,  continues  to  work  ©Tertime  about 
machinery,  with  knowledge  of  physical  ex- 
haustion, assumes  the  risk  of  injury  from 
contact  with  machinery,  due  to  his  condi- 
tion. Furlow  V.  United  Oil  Mills,  45:  372, 
149  S.  W.  6n,  104  Ark.  489.         (Annotated) 

609.  The  defenses  of  assumption  of  risks, 
contributory  negligence,  or  injury  by  fel- 
low servant,  are  not  available  to  one  who 
employs  a  minor  to  his  injury  in  a  danger- 
ous occupation,  contrary  to  the  provisions 
of  the  statute.  Louisville,  H.  &  St.  L.  R. 
Co.  V.  Lyons,  48:  667,  159  S.  W.  971,  155  Ky. 
396.  (Annotated) 

610.  A  fourteen-year-old  girl  employed  in 
factory  building  cannot  be  said,  as  matter 
of  law,  to  have  assumed  the  risks  and  dan- 
gers resulting  from  failure  to  place  fire  es- 
capes on  the  building  as  required  by  statute. 
Arnold  v.  National  Starch  Co.  21:  178,  86 
N.  E.  815,  194  N.  Y.  42. 

611.  That  a  girl  employed  hj  a  factory 
knew  that  a  revolving  shaft  was  dangerous 
does  not  place  upon  her  the  assumption  of 
risk  of  injury  in  approaching  it  when  her 
duties  require  her  to  do  so,  if  she  did  not 
know  that  it  created  a  draft  which  was 
likely  to  draw  her  clothing  to  it,  although 
she  did  not  touch  it,  which  was  in  fact 
the  cause  of  her  injury.  Paducah  Box  & 
Basket  Co.  v.  Parker,  43:  179,  136  S.  W. 
1012,   143   Ky.  607. 

612.  A  child  employed  in  violation  of  the 
terms  of  a  statute  does  not  assume  tlie  risk 
of  injury  by  a  fellow  servant.  Norman 
V,  Virginia-Pocahontas  Coal  Co.  31:  504,  69 
S.  E.  857,  68  W.  Va.  405. 

613.  The  statutory  prohibition  against 
employing  children  under  a  prescribed  age 
in  a  factory  excludes  the  defense  of  the 
assumption  by  them  of  risks  incident  to 
such  employment.  Elk  Cotton  Mills  v. 
Grant,  48:  656,  79  S.  E.  836,  140  Ga.  727. 

8.  Fellow  servant's  negligence. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

As  to  compliance  with  command  of  superior 
servant,  see  supra,  II.  b,  6. 

Reliance  of  servant  upon  master's  promise 
to  remove  careless  and  incompetent  fel- 
low servant,  see  supra,  592,  593. 

Assumption  of,  by  minor  employee,  see  su- 
pra, 603,  609. 

Change  of  rule  by  statute,  see  infra,  II.  e,  4. 

See  also  supra,  574. 

614.  One  who  enters  the  employment  of 
another  thereby  assumes  the  risk  of  the 
neglicence  of  his  fellow  servants  in  the  per- 
formance of  all  acts  which  they  do  while 
they  ara  not  discharging  a  positive  duty  of 
the  master.  Westinghouse.  C.  K.  &  Co.  v. 
Callaghan  19:  361,  156  Fed.  397,  83  C.  C.  A. 
669. 

615.  Fellow  servants  assume  the  risk  of 
injury  from  each  other  in  their  common  con- 
duct of  the  master's  work.  Atchison  &  E. 
Bridge  Co.  v.  Miller,  i:  682,  80  Pac.  18,  71 
Kan.  13. 

616.  Servants  assume  ihe  risk  of  the  oe- 
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casional  acts  of  negligence  of  their  fellow 
servants,  and  the  master  is  not  liable  for 
them ;  but  the  servants  may,  by  notice,  cast 
the  risk  of  the  habitual  negligence  of  their 
coemployees  upon  the  master.  Southern  P. 
Co.  V.  Hetzer,  i:  288,  135  Fed.  272,  68  C. 
C.  A.  26. 

617.  A  servant  assumes  the  risk  of  the 
negligence  of  his  superior  fellow  servant  in 
the  direction  of  the  men  and  the  work  to  the 
same  extent  that  he  assumes  the  risk  of  the 
negligence  of  the  fellow  laborer  by  his  side, 
who  is  engaged  in  performing  the  work. 
Westinghouse,  C.  K.  &  Co.  v.  Callaghan,  19: 
361,  155  Fed.  397,  83  C.  C.  A.  669. 

618.  A  servant  assumes  the  risk  of  the 
negligence  of  his  superior  fellow  servant  in 
directing  the  employees,  the  operation  of 
the  machinery,  and  the  conduct  of  the  work, 
to  the  same  extent  that  he  assumes  the  risk 
of  the  negligence  of  his  fellow  laborers  em- 
ployed with  him  in  the  performance  of  the 
work.  American  Bridge  Co.  v.  Seeds,  11: 
1041,  144  Fed.  605,  75  C.  C.  A.  407. 

619.  Under  the  law  of  fellow  servants, 
a  servant  is  deemed  to  have  assumed  only 
the  ordinary  risks  incident  to  the  work  in 
which  he  is  engaged,  and  is  not  precluded 
from  recovery  for  injuries  resulting  from 
extraordinary  risks  of  which  he  had  no 
knowledge,  and  was  not  warned.  Reilly  v. 
Nicoll,  47:  1199,  77  S.  E.  897,  72  W.  Va.  189. 

620.  A  servant  sent  to  take  measurements 
underneath  a  bridge,  who,  before  going  be- 
neath it,  has  an  understanding  with  the 
bridge  tenders  that  the  bridge  shall  not  be 
raised  without  a  signal  from  him,  does  not 
assume  the  risk  of  their  negligent  violation 
of  that  understanding.  Gathman  v.  Chi- 
cago, 19:  1178,  86  N.  E.  152,  236  111.  9. 

621.  One  sent  to  assist  another  in  repair- 
ing an  elevator  assumes  the  risk  incident 
to  restoring  the  elevator  to  a  safe  condition, 
including  that  of  the  negligence  of  a  fellow 
servant  in  ascertaining  the  cause  of  the  de- 
fect, and  reporting  that  it  had  been  reme- 
died. Reed  v.  Moore,  25:  331,  153  Fed.  358, 
82  C.  C.  A.  434. 

622.  An  actress  who  continues  her  per- 
formance after  the  other  actors  have  begun 
a  frolic  in  which  they  throw  missiles  about 
assumes  the  risk  of  being  hit  and  injured 
by  one  of  them.  Novelty  Theater  Co.  v. 
Whitcomb,  37:  514,  106  Pac.  1012,  47  Colo. 
110. 

623.  A  street-car  conductor  does  not  as- 
sume the  risk  of  injury  from  the  failure  of 
a  barn  man,  charged  with  the  duty  of  sub- 
stituting a  perfect  car  for  one  which  has 
become  disabled,  to  furnish  a  controller 
handle  which  fits  the  motor,  so  that  the  car 
is  partially  uncontrollable.  Chicago  Union 
Traction  Co.  v.  Sawusch,  i :  670,  75  N.  E. 
797,  218  111.  130. 

624.  A  miner  does  not  assume  the  risk 
of  the  unsafe  timbering  of  the  mine,  al- 
though the  timbers  are  set  by  the  miners 
themselves,  where  it  is  done  under  the  su- 
pervision of  the  boss  and  they  are  paid 
extra  for  such  work.  McKenzie  v.  North 
Coast  Colliery  Co.  28:  1244,  104  Pac.  801, 
55  Wash.  495. 
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c.   Contributory   negligence  of  servant. 

1.  In  general. 

(See  also  same  heading  in  Digest  L.B.A. 
1-70.) 

Servant's  disobedience  of  rules,  see  infra, 
II.  d. 

Abolishing  of  rule  as  to,  by  statute,  see  in- 
fra, 749. 

Raising  question  of,  for  first  time  on  ap- 
peal, see  Appeai,  and  Error,  744. 

Prejudicial  error  in  directing  verdict  for 
master  because  of,  see  Appeai-  and  Eb- 
KOB,  1524. 

Federal  statute  as  to,  in  exercise  of  power 
to  regulate  commerce,  see  Commerce,  6. 

Validity  of  statute  establishing  rule  of  com- 
parative negligence,  see  Constitution- 
al Law,  324,  325. 

Statute  abolishing  defense  of   contributory 

negligence  as  exercise  of  police  power,         * 
see  Constitutional  Law,  721,  722. 

Effect  of,  on  damages  recoverable  for  in- 
jury, see  Damages,  710. 

In  use  of  electrical  appliances,  see  Elec- 
tricity, 77,  78. 

Presumption  and  burden  of  proof,  see  Evi- 
dence, 478-480. 

Opinion  evidence  as  to,  see  Evidence,  1154. 

Relevancy  of  evidence  as  to,  see  Evidence, 
1798-1800. 

Sufficiency  of  evidence  as  to,  see  Evidence, 
2173,  2174. 

Negligence  of  servant  in  failing  to  give  prop- 
er attention  to  injury,  see  Negligence, 
214. 

Allegations  of  freedom  from,  see  Pleading, 
346,  347. 

Sufficiency  of  pleading  as  to,  see  Pleading, 
515,  516. 

As  proximate  cause  of  injury,  see  Pboxi- 
MATE  Cause,  126,  129,  132. 

Contributory  negligence  of  seaman,  see  Sea- 
men, 1. 

As  question  for  jury,  see  Trial,  489-519, 
520-522. 

Taking  case  from  jury,  see  Trial,  707. 

Effect  of  statute  making  contributory  neg- 
ligence a  question  for  the  jury  on  right 
to  direct  verdict,  see  Trial,  758. 

Directing  a  verdict  because  of,  see  Tbial, 
760. 

Effect  of  general  verdict  on  question  of  serv- ' 
ant's  contributory  negligence,  see  Tbial, 
1126. 

See  also  supra,  133,  483,  484. 

625.  A  servant  injured  in  an  employment 
cannot  be  said  to  have  been  guilty  of  con- 
tributory negligence  in  performing  his 
duties  in  the  way  in  which  he  was  expect- 
ed to  perform  them.  Kanz  v.  J.  Neils 
Lumber  Co.  36:269,  131  N.  W.  643,  114 
Minn.  466. 

626.  The  rule  that  a  servant  cannot  re- 
cover damages  for  an  injury  he  could  have 
avoided  by  ordinary  or  reasonable  care  ap- 
plies to  cases  of  negligence  in  law,  arising 
from  the  violation   of  a   statute.      Beghold 
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V.  Auto  Body  Co.   14:  609,  112  N.   W.  691, 
149   Mich.    14. 

G27.  The  provisions  of  a  statute  regulat- 
ing tlie  employment  of  servants  are  not  to  be 
so  construed  as  to  abrogate  the  ordinary 
rules  relating  to  contributory  negligence, 
which  is  available  as  a  defense,  notwith- 
standing the  statute,  unless  such  defense  is 
expressly  excluded  thereby,  although  a  vio- 
lation of  the  statute  by  a  master  is  negli- 
gence per  se,  and  actionable,  if  injuries  are 
sustained  by  a  servant  in  consequence  there- 
of. Darsam  v.  Kohlmann,  20:  881,  48  So. 
781,  123  La.  164. 

628.  Under  a  factory  act  requiring  certain 
machinery  to  be  guarded,  and  giving  a  right 
of  action  for  death  or  injury  in  any  case 
wherein  the  absence  of  any  of  the  safe- 
guards or  precautions  required  by  the  act 
shall  directly  contribute  to  such  death  or  in- 
jury, without  limiting  the  right  of  action 
to  cases  where  the  employee,  at  the  time 
of  the  injury,  is  in  the  exercise  of  due  care, 
the  defense  of  contributory  negligence  is  not 
open  to  the  master.  Caspar  v.  Lewin,  49: 
526,  109  Pac.  667,  82  Kan.  604. 

( Annotated ) 

629.  The  defense  of  contributory  negli- 
gence is  not  barred  by  a  statutory  provision 
that  continuance  of  a  servant  in  his  employ- 
ment with  knowledge  that  the  employer  has 
failed  to  guard  his  machinery,  as  required 
by  law,  shall  not  operate  as  a  defense  to  an 
action  for  injuries  due  to  such  omission. 
Klotz  V.  Power  &  M.  Machinery  Co.  17:  904, 
116  N.  W.  770,  136  Wis.  107. 

630.  Where  the  reasons  which  are  relied 
upon  to  charge  a  master  with  knowledge 
of  the  reputation  of  a  physician  employed 
by  him  to  treat  his  employees  apply  with 
equal  force  to  show  knowledge  by  an  em- 
ployee also,  the  negligence  of  the  servant 
in  not  complaining  is  as  great  as  that  of 
the  master  in  retaining  the  plivsician. 
Guy  v.  Lanark  Fuel  Co.  48:  536,  79  S.  E. 
941,  72  W.  Va.  728. 

631.  A  workman  sent  to  get  a  block  for 
the  erection  of  a  staging  is  under  no  obliga- 
tion to  inspect  it.  Donahue  v.  Buck,  18: 
476,  83  N.  E.  1090,  197  Mass.  550. 

632.  The  fact  that  a  telephon£  lineman 
had  never  known  of  an  inspection  by  his 
employer  of  the  wires  on  a  certain  pole 
does  not  charge  him  with  the  duty  of  mak- 
ing the  inspection  before  he  attempts  to  go 
up  the  pole,  past  the  wires.  Miner  v. 
Franklin  County  Teleph.  Co.  26:  1195,  75 
Atl.  653,  83  Vt.  311. 

633.  An  experienced  electrician  is  guilty 
of  such  negligence  that  his  master  cannot 
be  held  liable  for  his  injury  in  case,  in  at- 
tempting to  disconnect  a  circuit  carrying  a 
powerful  current  the  connection  of  which  is 
composed  of  two  plugs  with  properly  insu- 
lated handles  which  can  be  removed  one  at 
a  time  without  danger,  he  removes  both  at 
once  and  permits  his  hand  to  touch  the  un- 
insulated part  of  the  plugs,  whereby  the 
current  passes  through  his  body.  Dean  v. 
Central  City  Light  &  P.  Co.  27:  181,  125 
S.  W.  739,  137  Ky.  355. 

634.  A  servant  is  not  guilty  of  con- 
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tributory  negligence,  as  a  matter  of  law, 
in  being,  in  the  performance  of  his  duty, 
under  a  suspended  weight  which  would  crush 
him  if  it  should  fall.  Haskell  v.  Cape  Ann 
Anchor  Works,  4:  220,  59  N.  E.  1113,  178 
Mass.  485. 

635.  An  employee  is  guilty  of  contribu- 
tory negligence  in  attempting  to  use  a  cant 
hook  containing  a  defect  of  which  he  knows, 
or  by  the  exercise  of  ordinary  care  ought 
to  have  known.  Parker  v.  W.  C.  Wood 
Lumber  Co.  40:  832,  54  So.  252,  98  Miss. 
750. 

636.  One  sent  to  paint  a  car  is  not  negli- 
gent, as  matter  of  law,  in  failing  to  place  his 
scaffold  so  that  it  will  clear  the  car  steps  in 
case  the  car  moves  where  he  has  a  right  to 
rely  on  the  car  not  being  moved  without 
warning.  Koerner  v.  St.  Louis  Car  Co.  17: 
292,  107  S.  W.  481,  209  Mo.  141. 

637.  A  servant  who  is  injured  by  having 
a  piece  of  heavy  machinery  negligently 
moved  without  warning  while  he  is  under- 
neath the  framework  on  which  it  rests,  for 
the  purpose  of  blocking  it  up,  is  not  guilty 
of  contributory  negligence  for  not  adopting 
a  safer  method  of  performing  the  task, 
where  there  was  nothing  in  the  machine  it- 
self or  its  position  suggestive  of  danger,  as 
he  had  a  right  to  assume  that  it  would  not 
be  moved  until  he  had  reached  a  position  of 
safety,  or,  at  least,  that  it  would  not  be 
moved  without  notice  to  him.  Fliege  v. 
Kansas  City  W.  R.  Co.  30:  734,  107  Pac.  555, 
82  Kan.  147. 

638.  An  employee  is  negligent  in  attempt- 
ing to  operate  a  machine  with  the  operation 
of  which  be  is  not  familiar,  or  in  attempt- 
ing to  operate  it  without  properly  adjust- 
ing it  if  he  is  familiar  with  its  ojjeration. 
Stodden  v.  Andersor.  &  W.  Mfg.  Co.  16:  614, 
116  N.  W.  116,  138  Iowa,  398. 

639.  A  master  who  has  furnished  an  em- 
ployee a  pick  witli  wliich  to  guide  timber 
on  the  live  rolls  of  a  sawmill  is  not  liable 
for  the  crushing  of  his  hand  by  a  following 
timber,  when  he  attempts  to  do  the  work 
with  his  hand,  unaided  by  the  pick.  Na- 
tions v.  Ludington,  W.  &  Van  S.  Lumber 
Co.  48:  531,  63  So.  257,  133  La.  657. 

640.  A  man  of  mature  years  employed 
in  a  stone  quarry  for  two  months,  who 
knows  the  explosive  character  of  percus- 
sion caps,  and  who,  in  the  absence  of  his 
superiors,  attempts  to  remove  the  lid  from 
a  box  of  such  caps  by  a  dangerous  metliod 
of  his  own  selection,  cannot  recover  for 
injuries  received  because  of  the  explosion 
of  the  caps,  even  though  he  Was  not  warned 
or  instructed  as  to  the  danger  of  handling 
the  caps,  and  did  not  know  the  danger  of 
his  method  of  removing  the  lid,  since,  hav- 
ing himself  selected  the  method,  without 
suggestion  from  anyone,  it  was  his  own  vol- 
untary act,  for  the  results  of  which  he  alone 
is  responsible.  Bell  v.  Cincinnati,  23:  910, 
88  N.  E.  128,  80  Ohio  St.  1. 

641.  A  workman  is  not  negligent  per  se 
in  walking  toward  a  machine  in  motion 
without  sweeping  the  litter  from  the  floor 
to  ascertain  if  it  contains  projections  which 
may  cause  him  to  stumble  and  fall  into  the 
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machine.     Young  v.  Snell,  19:  242,  86  N.  E. 
282,  200  Mass.  242. 

642.  A  member  of  a  fire  department  of  a 
city,  who,  for  seven  weeks,  is  engaged  in 
handling  and  training  a  team  of  horses 
witliout  the  necessary  apparatus,  cannot 
hold  the  city  liable  for  injuries  from  a  kick 
alleged  to  be  due  from  the  vicious  nature 
of  one  of  the  horses  and  the  absence  of  neces- 
sary apparatus;  since  he  was  as  chargeable 
as  the  city  with  knowledge  of  the  character 
of  the  horses,  and,  knowing  their  nature,  he 
placed  himself  in  a  position  of  danger,  and 
was  guilty  of  contributory  negligence. 
Lynch  v.  North  Yakima,  12:  261,  80  Pac.  79, 
37  Wash.  657. 

643.  An  actress  who,  during  the  presenta- 
tion of  her  part  upon  the  stage,  unneces- 
sarily mounts  a  chair,  which  is  not  re- 
quired by  her  engagement,  at  a  time  when 
the  actors  are  engaged  in  a  frolic,  throw- 
ing shoes,  cans,  and  other  missiles  about, 
and  thereby  becomes  particularly  conspicu- 
ous, is  guilty  of  contributory  negligence  as 
matter  of  law,  which  will  prevent  her  hold- 
ing her  employer  liable  for  an  injury  due  to 
being  hit  by  a  missile.  Novelty  Theater  Co. 
V.  Whitcomb,  37:  514,  106  Pac.  1012,  47  Colo. 
110. 

644.  It  cannot  be  said  to  be  negligence,  aa 
matter  of  law,  for  one  operating  a  lathe  to 
lean  over  near  exposed  gearing  to  secure  a 
stick  needed  in  the  work,  so  as  to  prevent 
a  recovery  for  the  injury  in  case  his  cloth- 
ing is  caught  in  the  gearing  and  his  arm 
drawn  into  it.  Klotz  v.  Power  &  M.  Machin- 
ery Co.  17:  904,  116  N.  W.  770,  136  Wis.  107. 
Of  infant. 

Assumption  of  risk  by,  see  supra,  II.  b,  7. 

Negligence  of  master,  see  supra,  147-177. 

Right  to  set  up  contributory  negligence 
when  minor  employed  in  violation  of 
statute,  see  infra,  664-669. 

Infant  operating  elevator,  see  Elevators,  1. 

Presumption  and  burden  of  proof  as  to  men- 
tal capacity  of  infant  employee,  see  Evi- 
dence, 211-217. 

Question  for  jury  as  to,  see  Teial,  516-519. 

See  also  supra,  153,  175;  infra,  658. 

645.  Want  of  care,  precaution,  and  fore- 
sight will  not,  as  matter  of  law,  be  im- 
puted to  a  youth  sixteen  years  old,  who  is 
employed  in  a  mill  to  distribute  bobbins 
into  boxes  which  are  in  close  proximity  to 
exposed  cog  gearing,  when,  in  the  perform- 
ance of  his  work,  he  slips  on  the  floor,  which 
is  covered  with  a  variable  quantity  of  grease 
from  day  to  day,  and  falls  against  the  un- 
covered gears,  to  his  injury.  Mundhenke  v. 
Oregon  City  Mfg.  Co.  i:  278,  81  Pac.  977,  47 
Or.  127. 

646.  The  mere  fact  that  a  youth  injured 
by  the  defective  condition  of  an  elevator 
which  he  was  operating  was  acting  in  vio- 
lation of  a  statute  forbidding  children  under 
a  certain  age  to  operate  such  appliances 
does  not  prevent  his  holding  his  employer 
liable  for  his  injury.  Moran  v.  Dickinson, 
48:675,  90  N.   E.   1150,  204  Mass.   559. 

(Annotated) 

647.  A  minor  injured  by  being  caught  be- 
tween an  elevator  on  which  his  duties  re- 
Digest   1-52  L.R.A.(N.S.) 


quire  him  to  ride  and  a  passing  floor  cannot 
hold  his  master  liable  for  the  injury,  where 
his  only  explanation  of  the  injury  was  that 
he  did  not  think.  Cronin  V.  Columbian  Mfg. 
Co.  29:  III,  74  Atl.  180,  75  N.  H.  319. 

648.  A  master's  failure  to  guard  shafting, 
as  required  by  statute,  does  not  render  him 
liable  for  an  injury  to  a  minor  employee 
while  he  was  attempting  to  use  it  as  a 
horizontal  bar,  although  it  was  so  located 
that  employees  might  come  in  contact  with 
it  while  at  work,  so  that  the  master  was 
negligent  in  failing  to  guard  it.  Talking- 
ton  V.  Washington  Veneer  Co.  44:  1061,  112 
Pac.  261,  61   Wash.  137.  (Annotated) 

649.  A  minor  employee  who  fails  to  obey 
an  order  of  his  foreman  to  get  off  a  shaft 
which  he  is  aittempting  to  use  as  a  hori- 
zontal bar,  before  the  shaft  begins  to  re- 
volve, although  he  has  plenty  of  time  to 
do  so,  cannot  hold  his  employer  liable  for 
the  injury  resulting  to  him  by  the  revolving 
of  the  shaft.  Talkington  v.  Washington 
Veneer  Co.  44:  1061,  112  Pac.  261,  61  Wash. 
137. 

650.  A  nineteen-year-old  employee  of  at 
least  ordinary  intelligence  and  experience, 
and  accustomed  to  working  in  a  sawmill, 
who,  when  directed  by  a  foreman  where  to 
find  another  employee,  from  whom  he  had 
been  ordered  to  get  a  tool,  chose  a  way  pro- 
vided only  for  those  engaged  in  using  or  re- 
pairing the  machinery,  when  there  was  an- 
other ordinarily  used  way  of  getting  to  the 
place,  which  was  known  to  him,  and  which 
he  could  have  safely  used,  and,  in  returning 
by  the  same  way,  passed  over  a  rapidly  re- 
volving shaft,  stepping  so  close  thereto  that 
his  trousers  caught  in  a  set  screw  that  pro- 
jected less  than  one  half  inch  from  a  safety 
collar  on  the  shaft,  is  guilty  of  contribu- 
tory negligence  sufficient  to  preclude  recov- 
ery for  personal  injuries  caused  by  such 
catching  of  his  clothes,  since,  in  taking  the 
course  pursued,  the  taking  of  risks  and  the 
existence  of  dangers  must  have  been  obvious, 
even  though  he  had  not  been  warned  as  to 
the  dangers  of  the  place,  and  could  not  have 
seen  the  projecting  set  screw.  German 
American  Lumber  Co.  v.  Hannah,  30:  882,  53 
So.  516,  60  Fla.  70. 

Obeying   command. 

Assumption  of  risk,  see  supra,  II.  b,  6. 

Servant's  disobedience  of  rule,  see  infra,  II. 

d. 
Railroad  employee,  see  infra,  693. 
Question  for  jury  as  to,  see  Trial,  505-507, 

517. 

651.  Although  the  circumstances  which 
render  the  performance  of  particular  work 
in  a  certain  manner  unsafe  are  equally 
known  to  a  laborer  and  to  the  foreman,  the 
laborer  may  be  found  not  to  be  equally  neg- 
ligent with  the  foreman  in  obeying  the  or- 
der to  perform  it  in  that  manner,  since  it  is 
the  foreman's  duty  to  consider  that  method 
of  performance,  while  the  servant  has  a 
right  to  rely  on  the  foreman's  exercising 
due  care.  Choctaw,  O.  &  G.  R.  Co.  v. 
Jones,  4:  837,  92  S.  W.  244,  77  Ark.  .367. 

652.  A  servant  ordered  by  the  master  in- 
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to  a  situation  of  danger,  and  injured  while 
obeying  the  command,  will  not  be  charged 
witli  contributory  negligence  or  with  an  a.s- 
sumption  of  the  risk,  unless  the  danger  is 
so  glaring  that  no  prudent  man  would  en- 
counter it  even  under  such  orders,  provided 
he  acts  with  reasonable  prudence  in  exe- 
cuting the  order.  St.  Louis  &  S.  F.  R.  Co.  v. 
Morris,  13:  iioo,  93  Pac.  15.3,  76  Kan.  836. 

653.  A  servant  is  not  contributorily  negli- 
gent in  performing  labor  in  a  manner  di- 
rected by  the  representatives  of  the  master, 
unless  the  danger  is  so  obvious  that  no  pru- 
dent man  would  incur  it  under  like  circum- 
stances. Choctfiw,  O.  &  0.  R.  Co.  V.  Jones, 
4:  837,  92  S.  W.  244,  77  Ark.  367. 

654.  A  servant  operating  an  ironing  ma- 
chine in  a  laundry  is  not  guilty  of  contribu- 
tory negligence  in  obeying  the  order  of  the 
superintendent,  in  response  to  her  complaint 
that  the  machine  is  not  operating  properly, 
to  place  her  hand  on  top  of  the  board  to  pre- 
vent its  going  clear  through  under  the  roll- 
er, where  she  has  no  knowledge,  actual  or 
constructive,  of  the  danger  of  obeying  the 
order.  Tuckett  v.  American  Steam  &  Hand 
Laundry,  4:  990,  84  Pac.  500,  30  Utah,  273. 

655.  A  railroad  employee  is  not  guilty  of 
contributory  negligence  which  will  prevent 
his  holding  the  company  liable  for  injury 
due  to  a  strain  in  attempting  to  load  bent 
rails  on  a  car,  in  going  on  with  the  work, 
under  direction  of  the  foreman,  after  com- 
plaining of  the  insufficiency  of  the  help  to 
perform  the  labor  safely,  unless  the  danger 
is  so  obvious  or  known  to  and  appreciated 
by  him  that  a  man  of  ordinary  prudence 
would  not  incur  the  risk  of  it.  Pigford  v. 
Norfolk-Southern  R.  Co.  44:  865,  75  S.  E. 
860,   160  N.  C.  93. 

656.  A  servant  cannot  be  said,  as  matter 
of  law,  to  be  guilty  of  contributory  negli- 
gence in  obeying  his  master's  order  to  con- 
tinue to  use  dull  tongs  in  handling  poles, 
where  the  danger  is  not  so  great  and  im- 
minent that  it  will  be  sheer  recklessness  to 
obey  the  order.  Brouseau  v.  Kellogg  Switch- 
board &  Supply  Co.  27:  1052,  122  N.  W.  620, 
158  Mich.  312. 

657.  The  operator  of  a  machine  in  a  fac- 
tory is  not  justified  in  obeying  an  order  of 
his  boss  to  clean  the  machine  while  it  is  in 
motion,  if  he  knows  the  operation  to  be 
dangerous,  so  as  to  be  entitled  to  hold  Ins 
master  liable  for  an  injury  resulting  from 
the  attempt.  Lowe  Mfg.  Co.  v.  Payne,  30: 
436,  52  So.  447,  167  Ala.  245.       (Annotated) 

658.  A  boy  may  be  found  to  be  free  from 
negligence  in  attempting,  at  the  sudden  com- 
mand of  his  foreman,  to  remove  threads 
caught  in  moving  cogwheels,  since  he  has 
a  right  to  rely  upon  the  superior  knowl- 
edge of  the  foreman  as  to  the  safety  of 
the  operation.  Dougherty  v.  Dobson,  8:  90, 
63  Atl.  748,  214  Pa.  252. 

Reliance  on  master's  assnrances. 
Effect  of,  on  servant's  assujnption  of  risk, 

see  supra,  577-593. 
Presumption  as  to  foreign  law  as  to  eflfect 

of  promise  to  repair,  see  Evidence,  68. 

659.  A  master  is  not  liable  for  injury  to 
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the  operator  of  a  sewing  machine  whose 
hair  is  caught  in  the  belt  which  she  is  at- 
tempting to  connect  with  the  shaft  fur- 
nishing power  to  the  machine,  merely  be- 
cause her  superior,  to  whom  she  complained 
that  tlie  belt  was  not  fit,  told  her  it  was 
all  right,  and  that  there  was  no  danger  in 
her  putting  it  back  on  the  m.achine,  where 
neither  had  in  mind  the  danger  of  her  get- 
ting caught  in  it,  and  she  understood  sucli 
risk  as  well  as  he  did.  Nelson-Bethel  Cloth- 
ing Co.  V.  Pitts,  23:  1013,  114  S.  W.  331, 
131  Ky.  65.  (Annotated) 

660.  A  miner  is  not  per  se  negligent  in 
continuing  to  work  in  connection  with  a 
cage  having  a  defective  covering  after  re- 
ceiving the  employer's  promise  to  repair  it 
as  soon  as  possible,  unless  the  hazard  i» 
so  great  that  no  reasonably  prudent  person 
would  expose  himself  to  it.  Poll  v.  Numa 
Block  Coal  Co.  33:  646,  127  N.  W.  1105, 
149  Iowa,  104. 

In  mine. 

Evidence  on   question   of  contributory   neg- 
ligence, .see  Evidence,  1800. 
Question  for  jury  as  to,  see  Teial,  508,  509. 
See  also  supra,  660. 

661.  It  is  not  negligence  per  se  for  a  min- 
er, knowing  that  a  portion  of  his  room  is  in 
need  of  props  which  the  master  refuses  to 
furnish,  to  continue  to  work  in  another  por- 
tion, the  roof  of  which  he  has  tested,  where 
the  fall  of  the  '  nprotected  portion  of  the 
roof  may  affect  the  portion  in  which  he  is 
working,  or  may  not.  Johnson  v.  Mammoth 
Vein  Coal  Co.  19:  646,  114  S.  W.  722,  88 
Ark.  243. 

662.  The  employer  of  a  miner  engaged 
in  cutting  into  a  seam  of  coal,  whose  em- 
ployment requires  him  to  see  that  props 
are  placed  as  fast  as  needed,  is  not  liable 
for  the  miner's  death,  due  to  his  failure  to 
prop  the  roof  soon  enough,  so  that  it  falls 
upon  and  kills  him.  Smith  v.  North  Jel- 
lico  Coal  Co.  28:  1266,  114  S.  W.  785,  131  Ky. 
196. 

663.  A  miner  is  not  guilty  of  contribu- 
tory negligence  by  going  to  work  in  a  room 
for  which  the  owner  has  not  furnished 
props  in  accordance  with  a  statutory  duty, 
which  will  prevent  his  holding  the  latter 
liable  for  injuries  caused  by  fall  of  the 
roof,  unless  he  could  have  seen  or  known 
by  the  exercise  of  ordinary  care,  that  the 
situation  was  dangerous  and  imminently 
so.  Low  V.  Clear  Creek  Coal  Co.  33:  656^ 
131  S.  W.  1007,  140  Ky.  754. 

Right    to    set    up,    •when    servant    em- 
ployed in  violation   of  statute. 

664.  That  a  master  employs  a  child  in 
violation  of  a  statute  does  not  preclude 
him  from  setting  up  the  negligence  of  the 
child  in  defense  of  an  action  for  personal 
injuries,  unless  it  is  of  a  kind  that  should 
reasonably  be  anticipated  as  a  probable 
consequence  of  the  violation  of  the  statute. 
Norman  v.  Virginia-Pocahontas  Coal  Co. 
31 :  504,  69  S.  E.  857,  68  W.  Va.  405. 

665.  The  defense  of  contributory  negli- 
gence is  open  to  a  master  in  a  suit  by  a. 
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•minor  employee  for  damages  arising  from 
Tiis  employment  in  a  factory  in  violation 
of  a  statute.  Elk  Cotton  Mills  v.  Grant, 
48:  656,  79  S.  E.  836,  140  Ga.  727. 

666.  The  ccmtributory  negligence  of  a 
child  employed  in  violation  of  the  terms  of 
a  statute  is  no  defense  to  an  action  against 
the  master  for  personal  injuries  received  by 
him  in  consequence  of  such  employment,  al- 
though he  had  temporarily  abandoned  the 
work  he  was  employed  to  do  and  was  at- 
tempting to  perform  work  which  he  had 
been  forbidden  to  do.  Strafford  v.  Republic 
Iron  &  S.  Co.  20:  876,  87  N.  E.  358,  238  111. 
371.  (Annotated) 

667.  One  who  employs  a  boy  to  do  danger- 
ous work,  contrary  to  the  provisions  of  the 
statute,  cannot,  in  case  of  his  injury  in  such 
work,  set  up  the  fact  that  he  was  guilty 
of  contributory  negligence.  Lenahan  v. 
Pittston  Coal  Min.  Co.  12:  461,  67  Atl.  642, 
218  Pa.  311.  (Annotated) 

668.  The  master  is  not  lial>le  for  injuries 
to  a  minor  servant  who,  understanding  the 
consequences,  puts  his  hand  in  the  way 
of  revolving  knives,  supposing  they  have 
stopped,  when  he  knows  that  it  is  hard 
to  determine  by  looking  at  them  whether 
they  are  in  motion,  and  that  he  can  tell 
absolutely  by  a  glance  at  the  belt,  although 
the  employment  is  in  violation  of  a  statute 
forbidding  the  employment  of  minors  in 
dangerous  business.  Beghold  v.  Auto  Body 
Co.   14:  609,  112  N.  W.  691,  149  Mich.  14. 

669.  The  owner  of  a  factory  is  not  lia- 
ble in  damages  to  a  boy  twelve  years  of 
age,  who  was  employed  by  the  factory  fore- 
man in  the  belief,  superinduced  by  the  boy'a 
representations  and  his  appearance,  and  by 
the  acquiescence  of  his  family,  that  he  was 
over  the  age  prescribed  by  a  statute  regu- 
lating the  employment  of  minors,  and  as- 
signed to  a  safe  place  to  work,  with  instruc- 
tions to  stay  there,  and  not  go  near  or  med- 
dle with  any  of  the  machinery,  notwith- 
standing that  the  employment  of  boys  of 
that  age  in  a  factory  is  a  penal  offense,  for 
injuries  received  by  the  boy  whilst  un- 
necessarily, and  in  violation  of  his  instruc- 
tions, subjecting  himself  to  an  obvious  risk, 
the  danger  of  which  he  was  capable  of  un- 
derstanding. Darsam  v.  Kohlmann,  20: 
881,  48  So.  781,  123  La.  164. 

2.    Railroad  and  street  railtvay   cases. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Assumption  of  risk  by  servant,  see  supra, 
II.  b,   3,  b. 

Servant's  disobedience  of  rules,  see  infra, 
707-712. 

Validity  of  statute  establishing  rule  of  com- 
parative negligence,  see  Constitution- 
al Law,  324,  325. 

Eflfect  on  theory  of  complaint  in  action  for 
death  of  servant,  of  admissions,  see 
Evidence,  1264. 

Exclusion  of  evidence  of  custom,  see  Evi- 
dence, 1540. 

Relevancy  of  evidence,  see  Evidence,  1874. 
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Sufficiency  of  evidence,  see  Evidence,  2134, 
2173. 

Application  of  doctrine  of  last  clear  chance 
in  case  of  killing  of  employee  on  rail- 
road track,  see  Negligence,  285. 

As  proximate  cause  of  injury,  see  Proxi- 
mate Cause,  132. 

Question  for  jury  as  to,  see  Teial,  510-515. 

670.  One  set  to  work  excavating  a  trench 
on  a  spur  track  at  one  end  of  which  cars 
are  standing  on  a  grade  is  not  bound  to 
keep  a  lookout  to  see  that  they  do  not  get 
loose  and  run  down  u[>on  him.  Wellington 
V.  Pelletier,  26:  719,  173  Fed.  908,  97  C.  C. 
A.  458. 

671.  A  railroad  company  is  not  bound  to 
give  warning  of  the  approach  of  an  engine 
to  pick  up  cars  on  a  spur  track  at  a  stone 
quarry,  to  a  quarryman  who  has  gone  un- 
der a  car  to  obtain  shelter  from  a  storm. 
Carey  v.  Chicago,  R.  I.  &  P.  R.  Co.  46:  877, 
114  Pac.  197,  84  Kan.  274.  (Annotated) 

672.  A  servant's  jumping  onto  a  railroad 
track  immediately  in  front  of  a  stationary 
car  which  is  suddenly  set  in  motion  by  a 
gripman  who  could  not  be  seen  by  him  is 
not  contributory  negligence,  as  a  matter  of 
law,  when  he  never  knew  of  cars  being 
moved  without  warning,  and  had  no  reason 
to  expect  that  this  one  would  be, — especial- 
ly when  he  had  been  ordered  to  go  upon  the 
track  by  his  superior,  who  presumably  knew 
whether  there  was  peril.  Polaski  v.  Pitts- 
burgh Coal  Dock  Co.  14:  952,  114  N.  W.  437, 
134  Wis.  259. 

673.  It  is  not  the  duty,  as  matter  of 
law,  for  a  track  repairer  engaged  in  tamp- 
ing gravel  under  a  tie  constantly  to  look 
and  listen  for  trains  approaching  from  be- 
hind him,  where  it  is  customary  for  signals 
to  be  given  to  laborers  so  employed  upon 
approach  of  trains.  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Jackson,  6:  646,  93  S.  W.  746,  78 
Ark.  100.  (Annotated) 

674.  A  track  walker  has  a  rightj,  to  rely 
on  the  giving  of  signals  required  by  statute 
to  be  given  for  highwav  crossings.  Hoffard 
V.  Illinois  C.  R.  Co.  i6":  797,  110  N.  W.  446, 
138  Iowa,  543. 

675.  Whether  or  not  a  crossing  signal  was 
given  is  immaterial  in  an  action  for  the 
killing  of  a  track  walker  by  a  train,  where 
he  did  not  heed  a  warning  signal  given  sub- 
sequently after  his  presence  on  the  track 
was  discovered,  and  when  he  liad  ample 
time  to  escape  injury.  Hoffard  v.  Illinois 
C.  R.  Co.  16:  797,  110  N.  W.  446,  138  Iowa, 
543. 

676.  To  entitle  an  employee  to  hold  a 
railroad  company  liable  for  an  injury  re- 
ceived from  the  explosion,  while  he  was 
walking  or  running  along  the  track,  push- 
ing a  hand  car,  of  a  torpedo  placed  there  as 
a  signal,  he  must  have  been  unable  to  dis- 
cover its  presence  by  the  exercise  of  ordi- 
nary care.  Mize  v.  Louisville  &  N.  R.  Co. 
16:  1084,  105  S,  W.  908,  127  Ky.  496. 

(Annotated) 

677.  That  a  railroad  employee,  in  the  per- 
formance of  his  duties,  has  frequent  occa- 
sion to  cross  the  track,  does  not  relieve  him 
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from  the  duty  of  looking  in  both  directions 
for  an  approaching  train  before  undertaking 
to  cross;  nor  is  he  relieved  from  such  duty 
by  the  fact  that  the  rule  and  practice  of 
the  company  to  run  trains  along  the  track 
only  in  one  direction,  except  under  unusual 
circumstances,  has  been  changed  without  no- 
tice to  him.  Dyerson  v.  Union  P.  R.  Co.  7: 
132,  87  Pac.  680,  74  Kan.  528. 

678.  A  railroad  employee  injured  while 
crossing  the  track  for  the  purpose  of  car- 
rying ice  to  a  car,  on  a  clear  day,  and  at 
a  point  where  he  could  have  seen  an  ap- 
proaching locomotive  and  tender  for  a  quar- 
ter of  a  mile,  cannot  recover  damages,  al- 
though the  employees  in  charge  of  the  engine 
ought  to  have  discovered,  but  did  not  dis- 
cover, his  peril  in  time  to  prevent  the  acci- 
dent, where  his  negligence  continued  up  to 
the  moment  he  was  hurt,  and  the  exercise  of 
reasonable  diligence  before  that  time  would 
have  warned  him  of  his  danger  and  enabled 
him  to  escape.  Dyerson  v.  Union  P.  R.  Co. 
7:  132,  87  Pac.  680,  74  Kan.  628. 

( Annotated ) 

679.  A  railroad  employee  injured  while  at- 
tempting to  cross  a  track  for  the  purpose  of 
icing  a  car,  the  circumstances  not  requiring 
the  crossing  to  be  made  at  a  particular  time 
or  place,  is  not  within  the  rule  that  an  em- 
ployee who  is  engaged  in  the  discharge  of  a 
duty  the  performance  of  which  requires  him 
to  be  near  or  on  the  track  need  not  keep 
a  strict  watch  for  approaching  trains  in 
order  to  be  deemed  to  be  exercising  reason- 
able care  for  his  own  protection.  Dyerson 
V.  Union  P.  R.  Co.  7:  132,  87  Pac.  680,  74 
Kan.  528. 

680.  A  station  agent  who  knows  that,  un- 
der his  directions,  given  according  to  a  rule 
of  the  railroad  company,  a  freight  train  is 
engaged  in  placing  cars  on  a  switch  track, 
cannot  rely  on  another  rule  of  the  company 
which  forbids  the  movement  of  trains  past 
standing  passenger  trains  engaged  in  receiv- 
ing or  discharging  passengers,  to  free  him- 
self from  the  charge  of  negligence  in  stand- 
ing on  the  switch  track  while  a  passenger 
train  is  at  the  station,  without  paying  any 
attention  to  the  freight  train  until  he  is 
struck  by  it.  Hallock  v.  New  York,  O.  & 
W.  R.  Co.  52:  1142,  90  N.  E.  1124,  197  N. 
Y.  450. 

681.  A  brakeman  is  guilty  of  contribu- 
tory negligence  where,  in  the  absence  of 
an  emergency  justifying  his  action,  he  par- 
ticipates in  staking  a  car  with  full  knowl- 
edge of  the  danger,  which  is  so  imminent 
that  no  person  of  ordinary  prudence  would 
have  assumed  the  risk.  Chicago  G.  W.  R. 
Co.  V.  Crotty,  4:  832,  141  Fed.  913,  73  0. 
C.  A.  147. 

682.  A  brakeman  is  not  negligent  as  mat- 
ter of  law  in  stepping  between  moving  cars 
in  the  switching  of  which  he  is  employed, 
so  as  to  prevent  holding  the  railroad  com- 
pany liable  for  his  death  in  case  he  is 
killed  by  a  negligent  act  of  the  company, 
and  there  is  no  witness  of  the  accident. 
Korab  v.  Chicago,  R.  I.  &  P.  R.  Co.  41:  32, 
128  N.  W.  529,  149  Iowa,  711.     (Annotated) 

683.  An  experienced  brakeman  is  negli- 
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gent  in  jumping,  on  a  dark  night,  from  the 
pilot  of  an  engine  drawing  a  loaded  train, 
and  running  between  the  rails  in  order  to 
reach  and  throw  a  switch  before  the  train 
reaches  it,  with  nothing  but  a  red  lantern 
to  furnish  light,  so  that  he  cannot  hold  the 
railroad  company  liable  in  case  he  stumbles 
over  an  uneven  place  in  the  track,  and  is 
caught  and  injured  by  the  train,  although 
he  acts  upon  a  custom  to  place  trains  on 
sidings  by  beating  them  to  the  switches. 
Williams  v.  Kansas  City  S.  R.  Co.  52:  443^ 
165  S.  W.  788,  257  Mo.  87.         (Annotated) 

684.  A  railroad  engineer,  who,  when  be- 
tween two  stopping  places,  discovers  defects 
in  the  eccentric  straps  on  his  engine,  can- 
not be  held  guilty  of  contributory  negli- 
gence as  matter  of  law  for  proceeding  to  the 
next  stopping  place  after  having  made  im- 
perfect repairs,  where  it  appears  that  the 
engine,  with  entire  safety,  ran  I814  out  of 
a  possible  19  miles  after  the  repairs  before 
the  repaired  strap  broke,  throwing  back  the 
lever  which  caused  the  injuries  complained 
of.  Koreis  v.  Minneapolis  &  St.  L.  R.  Co. 
25:  339,  122  N.  W.  668,  108  Minn.  449. 

685.  A  railroad  engineer  who  places  his 
train  on  the  main  track  on  the  time  of  a 
fast  train  having  the  right  of  way,  after 
placing  the  proper  signals  to  stop  the  train, 
may  recover  for  injuries  caused  by  a  result- 
ing collision  if  those  in  charge  of  the  other 
train  see,  or  by  the  exercise  of  ordinary 
care  could  see,  the  engine  in  time  to  avert 
the  collision.  Illinois  C.  R.  Co.  v.  Stith, 
i:  1014,  85  S.  W.  1173,  120  Ky.  237. 

686.  An  experienced  freight  conductor  is 
negligent  in  walking  along  a  track  in  a 
yard,  on  which  is  momentarily  expected  a 
passenger  train,  to  check  the  cars  of  his 
train,  which  he  can  do  as  conveniently  aft- 
er the  passenger  train  arrives,  with  his 
back  to  the  expected  train,  and  without 
paying  any  attention  to  its  approach,  at  a 
time  when  switch  engines  are  at  work,  the 
noise  of  which  will  obscure,  more  or  less,  the 
signals  and  noise  of  the  passenger  train. 
Neary  v.  Northern  P.  R.  Co.  19:  446,  97  Pac. 
944,  37  Mont.  461. 

687.  A  freight  conductor  cannot  justify  or 
excuse  his  negligence  in  walking  along  a 
track  on  which  a  train  is  momentarily  ex- 
pected, to  check  his  train,  by  showing  that 
the  company  passively  acquiesced  in  the  use 
of  tracks  for  that  purpose.  Neary  v.  North- 
ern P.  R.  Co.  19:  446,  97  Pac.  944,  37  Mont. 
461. 

688.  A  motorman  in  charge  of  a  car  is 
guilty  of  negligence  which  will  bar  his  re- 
covery for  injuries  in  case  he  leaves  a 
switch  at  a  passing  point  and  proceeds  to- 
wards the  next  one  with  full  knowledge 
that  the  car  from  the  opposite  direction  has 
passed  it  and  is  coming  toward  him  at  a 
high  rate  of  speed,  although  his  car  has  the 
right  of  way  and  he  proceeds  under  the  or- 
ders of  his  conductor  and  the  general  in- 
structions of  the  superintendent.  Mason  v. 
Post,  11:  1038,  54  S.  E.  311,  105  Va.  494. 
Acts  in  emergencies. 

689.  The  act  of  a  brakeman  in  jumping 
from  the  engine  as  it  approaches  a  burning. 
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trestle  will  not  be  held  to  be  negligence 
merely  because  the  engine  passes  the  burn- 
ing place  in  safety.  Root  v.  Kansas  City 
S.  R.  Co.  6:  212,  92  S.  W.  621,  195  Mo.  348. 

690.  An  engineer  of  a  work  train  does  not, 
as  matter  of  law,  cut  himself  off  from  re- 
covery for  resulting  injuries  by  placing  his 
engine  on  the  main  track  on  the  time  of  a 
fast  train  having  the  right  of  way,  where 
he  places  the  proper  signals  to  stop  the  ex- 
pected train,  and,  in  his  judgment,  his  course 
of  action  is  necessary  to  protect  the  prop- 
erty and  interest  of  his  employer.  Illinois 
C.  R.  Co.  V.  Stith,  i:  1014,  85  S.  W.  1173, 
120  Ky.  237.  (Annotated) 

691.  A  railroad  engineer  is  not  negligent, 
as  matter  of  law,  in  remaining  at  his  post 
and  attempting  to  remove  to  a  place  of 
safety  property  in  the  custody  of  the  com- 
pany after  his  train  has  been  stopped  by 
the  falling  of  a  boulder  from  an  overhanging 
bluflf,  although  particles  of  dirt  and  gravel 
continue  to  fall,  where  the  darkness  is  so 
intense  that  it  is  impossible  to  see  the  true 
condition  of  the  bluff,  and  practically  all 
the  adult  male  passengers  on  the  train  vol- 
unteer to  assist  the  crew  in  removing  the 
property.  Fisher  v.  Chesapeake  &  0.  R.  Co. 
2:  954,  52  S.  E.  373,  104  Va.  635. 

(Annotated) 

692.  An  experienced  section  man  who, 
to  line  up  a  track  under  direction  of  his 
foreman  before  a  train  arrives,  seizes  and 
attempts  to  use  a  bar  without  glancing  at 
it  to  ascertain  its  condition,  is  guilty  of 
such  negligence  that  it  will  prevent  his 
holding  the  master  liable  for  injury  due  to 
its  slipping  because  of  its  worn  condition. 
Ringer  v.  St.  Louis  &  S.  F.  R.  Co.  34:  1044, 
116  Pac.  212,  85  Kan.  167. 

Obeying  command. 

Obedience     to     commands     generally,     see 

supra,    651-658. 
See  also  supra,  247. 

693.  A  brakeman  ordered  by  the  conduct- 
or to  stop  a  moving  car  endangered  by  an 
impending  collision  with  a  pile  driver  may 
act  upon  the  assumption  that  the  car  is 
provided  with  suitable  hand-holds,  brakes, 
and  ordinary  and  proper  appliances  for  the 
safety  of  employees  in  performing  their 
duties,  if  he  has  no  knowledge  or  notice  to 
the  contrary,  where  the  rules  of  the  com- 
pany require  the  employees,  in  case  of  dan- 
ger to  the  company's  property,  to  unite  to 
protect  it.  St.  Louis  &  S.  F.  R.  Co.  v.  Mor- 
ris, 13:  1 100,  93  Pac.  153,  76  Kan.  836. 

As   to   defective    cars   generally. 

694.  The  conductor  of  a  street  car  is  negli- 
gent in  relying  on  the  presence  of  a  step 
where  it  should  be,  and  attempting  to  use 
it  in  descending  f#om  the  top  of  the  car, 
when  the  most  casual  inspection  would 
have  disclosed  its  absence,  which  will  pre- 
vent his  holding  the  railroad  company  lia- 
ble for  injury  through  his  consequent  fall 
to  the  ground.  Leary  v.  Houghton  County 
Traction  Co.  45:  359,  137  N.  W.  225,  171 
Mich.  365.  (Annotated) 
Coupling  oars.  1 
Effect   of   disobedience   of   rules,   see   infra, 

708-710.  ' 
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695.  The  existence  of  a  custom  among 
switching  crews  in  a  yard  to  couple  to 
standing  cars  whenever  they  interfere  with 
the  movement  of  cars  being  handled  by 
them,  without  notice  to  persons  who  may 
be  about  them,  or  any  attempt  to  ascertain 
whether  other  employees  are  in  danger, 
does  not  render  a  member  of  a  switching 
crew  negligent  in  going  between  standing 
cars  which  he  is  attempting  to  move  from 
the  main  track  to  effect  a  coupling,  with- 
out setting  signals  against  other  crews, 
since  the  custom  is  illegal  because  involv- 
ing a  reckless  disregard  of  human  life. 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Lovell, 
47:  909,   132   S.  W.  569,  141  Ky.  249. 

(Annotated) 

696.  An  experienced  yard  man  cannot 
hold  the  railroad  company  liable  for  his  in- 
jury by  a  moving  train  if  he  attempted  to 
prepare  a  car  for  coupling  while  walking  in 
front  of  it  when  he  might  have  made  the 
coupling  with  perfect  safety  by  stopping 
the  train,  or  preparing  the  standing  car, 
although  the  injury  would  not  have  hap- 
pened but  for  a  defect  in  the  car.  New 
York,  C.  &  St.  L.  R.  Co.  v.  Hamlin,  10:  881, 
79  N.  E.  1040,  170  Ind.  20.         (Annotated) 

697.  A  brakeman  who,  knowing  that  the 
automatic  couplers  of  a  car  will  not  work, 
goes  between  the  cars  to  disconnect  them 
at  a  time  when  he  is  likely  to  be  caught  be- 
tween the  deadwoods  because  the  cars  have 
not  come  to  a  standstill,  is  negligent  so  as 
to  prevent  his  holding  the  railroad  company 
liable  for  injuries  by  being  so  caught,  not- 
withstanding a  statute  requires  the  use  of 
automatic  couplers,  and  provides  that  serv- 
ants shall  not  be  considered  to  have  as- 
sumed the  risk  of  injury  from  failure  to 
comply  with  the  statute,  although  they  con- 
tinue in  their  employ  after  the  unlawful 
use  of  a  car  has  been  brought  to  their  knowl- 
edge. Dumphy  v.  New  York,  N.  H.  &  H. 
R.  Co.  13:  1152,  82  N.  E.  675,  196  Mass.  471. 

( Annotated ) 

698.  An  experienced  brakeman  who  goes  be- 
tween cars  to  draw  a  coupling  pin  before 
the  train  has  come  to  a  standstill  and  while  , 
the  slack  is  likely  to  bring  the  deadwoods 
forcibly  together,  without  giving  any  notice 
to  either  the  engineer  or  conductor,  is  not  in  * 
the  exercise  of  due  care,  and  cannot  hold 
the  railroad  company  liable  for  injuries  re- 
sulting from  being  caught  between  the  dead- 
woods.  Dumphy  v.  New  York,  N.  H.  & 
H.  R.  Co.  13:  1152,  82  N.  E.  675,  196  Mass. 
471. 

Danger ons  position  on  car. 

699.  A  railway  company  is  not  liable  for 
the  killing  of  a  conductor  struck  by  a  trolley 
pole  while  he  is  leaning  out  of  a  car  run- 
ning at  high  speed  on  a  straight  track  in 
broad  daylight  at  a  place  with  which  he  is 
familiar,  in  order  to  ascertain  a  fact  which 
he  can  learn  by  looking  out  from  the  rear 
of  the  car,  since  he  voluntarily  chooses  the 
negligent  rather  than  the  safe  way.  East 
St.  Louis  &  Suburban  R.  Co.  v.  Kath,  15: 
1 109,  83  N.  E.  533,  232  111.  126.  (Annotated) 

700.  A  conductor  on  a  street  car  is  negli- 
gent in   leaning   from   the   side   of   the   car 
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in  the  proximity  of  a  pole  placed  near  the 
track  at  a  point  where  he  is  required  to 
leave  the  car  to  protect  it  in  crossing  a 
commercial  railway,  where  the  location  of 
the  pole  is  plainly  visible.  Moore  v.  Chat- 
tanooga Electric  R.  Co.  i6:  978,  109  S.  W. 
497,  119  Tenn,  710. 

701.  That  a  brakeman,  in  giving  signals, 
swung  out  from  the  car,  holding  to  the 
standard  of  a  flat  car,  and  that  all  the 
brakemen  he  ever  worked  with  did  the  same 
thing,  does  not  establish  that  such  was  the 
proper  method  for  doing  it,  or  that  the 
practice  was  so  continuous  and  notorious 
that  the  railroad  company  must  have  known 
of  and  sanctioned  it.  Chicago,  R.  I.  &  P. 
R.  Go.  V.  Murray,  16:  984,  109  S.  W.  549, 
85  Ark.  000. 

702.  A  railroad  servant  whose  duty  it 
was  to  see  that  the  loading  and  unloading 
of  stock  was  not  in  progress,  just  before 
the  starting  of  cars,  is  shown  guilty  of 
contributory  negligence  barring  recovery 
for  injuries  received  by  being  knocked  from 
the  side  of  a  car  by  the  gate  to  a  stock 
pen,  which,  when  open  and  in  position  for 
use  for  loading  or  unloading  cars,  reached 
to  within  a  few  inches  of  the  track,  by  evi- 
dence that  he  could  not  have  performed  such 
duty  without  learning  that  the  gate  was 
open,  that  he  did  not  discharge  that  duty, 
and  that  he  knew  the  method  of  using  the 
gate,  and  that  if  it  was  open  it  would 
strike  one  riding  on  the  ladder  on  the  side 
of  a  car  toward  the  gate,  but  that  he  did 
not  think  of  the  gate  until  struck  by  it. 
Canadian  Northern  R.  Co.  v.  Walker,  24: 
1020,   172  Fed.  346,   97  C.  C.   A.   346. 

d.  Disobedience  of  rules. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Rules  and  regulations  generally,  see  supra, 
II.  a,  2. 

Presumption  of  waiver  of  rule,  see  Evi- 
dence, 440. 

Directing  verdict  because  of  servant's  dis- 
obedience of  rules,  see  Trial,  510. 

See  also  supra,  153,  690;  infra,  723. 

703.  A  servant  whose  duties  in  given  cir- 
cumstances are  particularly  specifipd  in  the 
unambiguous  and  reasonable  rules  of  the 
master,  of  which  the  servant  has  knowledge, 
and  to  which  he  has  assented,  and  with 
which  he  is  familiar,  but  who  fails  to  ob- 
serve or  obey  them  at  a  time  when  they  are 
capable  of  observance,  is  negligent  as  mat- 
ter of  law;  s  nd  his  condunt  is  not  to  be 
judged  by  the  undefined  and  varying  re- 
quirements of  ordinary  care.  Elmgren  v. 
Chicago,  M.  &  St.  P.  R.  Co.  12:  754,  112  N. 
W.  1067,  102  Minn.  41. 

704.  A  master  cannot  escape  liability  for 
injury  to  his  servant,  because  the  servant 
neglects  in  the  particular  case  to  follow  any 
instructions  which  had  ever  been  given  him, 
and  such  failure  contributed  in  some  way 
to  the  accident, — especially  where  some  of 
them  were  habitually  violated  not  only  by 
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the  ordinary  workmen,  but  by  their  superi- 
ors also.  Willis  v.  Plymouth  &  C.  Teleph. 
Exch.  Co.  30:  477,  75  Atl.  877,  75  N,  H.  453. 

705.  An  employee  cannot,  by  habitually 
disregarding  a  rule,  establish  the  right  to 
treat  it  as  waived,  where  he  is  reprimanded 
whenever  his  breach  of  the  rule  comes  to 
the  notice  of  the  master,  Thomas  v.  Hous- 
ton, Stanwood,  &  Gamble  Co.  37:  950,  142 
S.  W.  214,  146  Ky.  156. 

706.  That  a  boy  employed  in  a  mill  dis- 
obeyed a  printed  rule  in  obeying  the  direc- 
tion of  his  foreman  to  remove  threads  from 
the  cogs  of  a  machine  in  motion  will  not 
shield  the  employer  from  liability  for  in- 
juries resulting  therefrom.  Dougherty  v. 
Dobson,  8:  90,   63   Atl.  748,  214   Pa.   252. 

(Annotated) 
Railroad  cases. 
See  also  supra,  199. 

707.  A  railroad  company  cannot  rely  up- 
on disobedience  by  an  employee  of  a  rule, 
to  avoid  liability  for  his  injury,  if,  with  its 
assent,  it  was  habitually  violated,  and  the 
injured  person  at  the  time  of  his  injury 
was  expected  by  his  superior  officers  to 
disregard  it.  Cincinnati,  N.  O.  &  T.  P.  R, 
Co.  V.  Lovell,  47:  909,  132  S.  W.  569,  141 
Ky.  249. 

708.  A  bulletin  forbidding  the  practice 
of  leaving  cars  standing  on  the  main  line 
without  protection  by  proper  signals  is  not 
relevant  upon  the  question  of  the  negli- 
gence of  a  member  of  a  switching  crew  in 
failing  to  protect  a  train  wiiich  lie  is  at- 
tempting to  remove  from  the  main  line 
wliile  lie  makes  an  emergency  coupling  up- 
on finding  the  regular  apparatus  broken. 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  LoveK, 
47:  909,  132  S.  W.  569,  141  Ky.  240. 

709.  A  rule  requiring  workmen  about 
standing  cars  to  protect  tliem  by  signal 
may  be  found  not  to  apply  to  train  men 
who,  in  attempting  to  make  couplings,  are 
delayed  by  defects  which  they  are  required 
to  remedy,  where  the  evidence  shows  tliat 
it  is  not  their  custom  to  protect  their  trains 
under  sucn  circumstances,  and  that  they 
have  never  been  supplied  with  the  neces- 
sary signals  therefor.  Cincinnati,  N.  O. 
&  t.  P.  R.  Co.  V.  Lovell,  47:  909,  132  S.  W. 
569.   141   Ky.  249. 

710.  A  regulation  of  a  railroad  company 
requiring  car  repairers,  when  at  work  un- 
der or  about  a  car,  to  see  that  a  blue  signal 
is  displayed  at  each  end  of  the  car  to  pro- 
tect it  from  being  coupled  to  or  moved,  is 
a  reasonable  rule,  and  binding  upon  a  car 
repairer  who  at  the  time  of  his  employment 
agreed  that  he  understood  the  rule  and  would 
obey  it.  New  York,  C.  &  St.  L.  R.  Co.  v. 
Ropp,  11:413,  81  N.  S.  748,  76  Ohio  St. 
449 

711.  The  failure  of  a  car  repaired  to  obey 
a  rule,  assented  to  by  him  at  the  time  of  his 
employment,  and  which  required  him  to  see 
that  a  blue  signal  was  placed  at  each  end  of 
a  car  upon  which  he  was  working  to  pre- 
vent its  removal,  is  negligence  per  se  and 
will  preclude  a  recovery  of  damages  by  him 
for  injuries  sustained  in  consequence  of  the 
omission  to  place  such  a  signal,  although  at 
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the  time  of  the  accident  he  was  working 
under  the  direction  and  control  of  a  su- 
perior servant,  where  the  latter  was  not  au- 
thorized to  represent  the  master  in  the 
making  or  changing  of  rules  or  contracts. 
New  York,  C.  &  St.  L.  R.  Co.  v.  Ropp,  ii: 
413,  81  N.  E.  748,  76  Ohio  St.  449. 

712.  The  failure  of  a  fireman  to  call  in 
accordance  with  the  rules  of  the  railroad 
company,  the  engineer's  attention  to  a  sig- 
nal set  against  the  train,  which  the  latter 
has  apparently  failed  to  observe,  although 
he  has  approached  it  at  reduced  speed,  con- 
stitutes contributory  negligence  which  will 
prevent  a  recovery  of  damages  for  in- 
juries sustained  by  the  derailment  of  the 
train.  Elmgren  v.  Chicago,  M.  &  St.  P.  R. 
Co.  12:  754,  112  N.  W.  1067,  102  Minn.  41. 

e.  Fellow  servants  and  their  negligence. 

1.  In  general. 

(See   also   same   heading   in  Digest  L.R.A. 

1-10.) 

Duty  to  employ  suitable  number  of  fellow 
servants,  see  supra,  145,  146. 

Negligence  in  selection  and  retention  of  fel- 
low servants,  see  supra,  II.  a,  5. 

Assumption  of  fellow  servant's  negligence, 
see  supra,  II.  b,  8. 

Obedience  of  fellow  servant's  commands  as 
contributory  negligence,  see  supra,  651- 
658,  693. 

Change  of  rule  by  statute,  see  infra,  II.  e,  4. 

Who  are  fellow  servants,  see  infra,  II.  e,  5. 

Liability  of  fellow  servants  for  negligence, 
see  infra,  1049-1056. 

Attempt  to  sustain  nonsuit  entered  on 
ground  that  injury  was  caused  by  fel- 
low servant  on  theory  of  assumption  of 
risk  or  contributory  negligence,  see 
Appeal  anp  Error,  744. 

Prejudicial  error  in  admission  of  evidence 
in  action  for  injury  by  fellow  servant, 
see  Appeal  and  Error,  1197. 

Presumption  as  to  fellow  servant's  authority 
to  direct  mode  of  work  from  which  in- 
jury results,  see  Evidence,  186. 

Presumption  of  negligence  of  coservant,  see 
Evidence,  435. 

Relevancy  of  evidence  as  to,  see  Evidence, 
1418. 

Evidence  to  show  knowledge  of  fellow  serv- 
ant's incompetency,  see  Evidence,  1589, 
1590. 

Sufficiency  of  evidence  to  show  negligence 
or  incompetency  of  coservant,  see  Evi- 
dence, 2138-2142. 

Allegations  as  to  negligence,  see  Pleading, 
312. 

Act  of  fellow  servant  as  proximate  cause  of 
injury,  see  Proximate  Cause,  124,  125, 
130,  136. 

Question  for  jury  as  to  unfitness  of  em- 
ployee, see  Trial,  468. 

Direction  of  verdict  for  master,  see  Trial, 
767, 

See  also  supra,  122,  313,  331,  332,  363,  374. 

713.  Where  the  common-law  doctrine  of 
"fellow  servant"  has  not  been  abrogated 
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or  modified  by  constitutional  or  statutory 
provisions,  the  master  is  not  liable  to 
a  servant  for  an  injury  occasioned  by  such 
servant's  colaborers  in  the  performance  of 
some  mere  detail  of  the  common  employ- 
ment, where  the  performance  of  the  thing 
done  in  no  sense  involved  a  nondelegable 
duty  of  the  master.  Kreps  v.  Brady, 
47:  106,   133   Pac.  216,  37  Okla.  754. 

714.  When  a  servant  is  injured  by  employ- 
ees of  the  same  master  who  are  not  directly 
associated  with  him,  and  with  whom  he  is 
not  immediately  employed,  and  of  whose 
qualifications  for  the  place  they  occupy  he 
has  no  means  of  knowing,  and  in  whose  se- 
lection he  has  no  voice,  and  over  whose  con- 
duct and  actions  he  has  no  control,  and 
against  whose  negligence  and  carelessness 
he  cannot  protect  himself,  he  may  recover 
damages  from  the  master  for  injuries  re- 
ceived from  their  negligence,  whether  it  is 
ordinary  or  gross,  and  without  any  refer- 
ence to  the  position  or  place  the  servant 
causing  the  injury  holds.  Louisville  &  N.  R. 
Co.  V.  Brown,  13:  1135,  106  S.  W.  795,  127 
Ky.  732. 

715.  In  Georgia  a  master,  except  in  the 
case  of  railroad  companies,  is  not  liable  to 
a  servant  for  an  injury  arising  from  the 
negligence  or  misconduct  of  other  servants 
about  the  same  business.  Moore  v.  Dublin 
Cotton  Mills,  10:772,  56  S.  E.  839,  127  Ga. 
609. 

716.  An  employer  is  not  liable  to  his  em- 
ployee for  the  negligence  of  a  coservant  in 
respect  to  the  details  of  the  work,  nor  be- 
cause the  coservant  negligently  handles  ap- 
pliances in  such  a  way  as  to  occasion  injury 
to  him.  Bedford  Quarries  Co.  v.  Bough, 
14:  418,  80  N.  E.  529,  168  Ind.  671. 

717.  Workmen  who  delegate  to  a  labor  or- 
ganization which  they  have  joined,  the  right 
to  select  and  superintend  them,  are  not  en- 
titled to  recover  damages  from  an  employer 
for  personal  injuries  sustained  in  the  course 
of  their  employment,  since  his  responsibility 
rests  alone  upon  his  right  freely  to  select 
and  control  his  employees.  Farmer  v. 
Kearney,  3:  1105,  39  So.  967,  115  La.  722. 

(Annotated) 

718.  A  master  is  not  liable  for  injury  to 
a  vice  principal  due  to  the  negligence  of  his 
subordinate,  whom  the  master  has  exercised 
ordinary  care  in  selecting.  McGrory  v. 
Ultima  Thule,  A.  &  M.  R.  Co.  23:  301,  118 
S.  W.  710,  90  Ark.  210.  (Annotated) 

719.  Where  the  place  in  which  a  servant 
is  to  work  necessarily  changes  from  time 
to  time,  negligence  of  one  or  more  of  sev- 
eral servants,  not  excepting  the  foreman  of 
the  crew,  rendering  the  working  place  of 
some  other  servant  or  servants  unsafe,  is 
negligence  of  a  fellow  servant,  for  which 
the  master  is  not  responsible.  Knudsen  v. 
La  Crosse  Stone  Co.  33:  223,  130  N.  W. 
519,   145   Wis.   394. 

720.  Track  repairers  who,  in  going  to  their 
work  upon  hand  cars  provided  for  their  use 
by  the  railroad  company,  negligently  over- 
speed  the  car  for  their  own  amusement, 
causing  one  of  them  to  fall  from  the  car  to 
his  injury,  are  engaged,  at  the  time  of  the 
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accident,  in  the  performance  of  their  duty  to 
the  master,  and  in  propelling  the  car  are  not 
acting  without  the  scope  of  their  authority. 
Soderlund  v.  Chicago,  M.  &  St.  P.  R.  Co. 
13:  1193,  113  N.  W.  449,  102  Minn.  240. 

(Annotated) 

721.  An  accident  to  an  employee  who 
stumbles  over  a  nail  projecting  from  the 
floor  and  falls  into  a  machine  cannot  be 
said  to  have  been  caused  by  the  negligence 
of  a  fellow  servant  in  failing  to  remove 
the  litter  from  the  floor,  where  there  is 
nothing  to  show  that  he  had  neglected  to 
remove  it  when  his  dutv  required  him  to 
do  so.  Young  v.  Snell,  19:  242,  86  N.  E.  282, 
200  j\Iass.  242. 

722.  A  railroad  cbmpany  is  not  liable  for 
injury  to  an  employee  by  the  placing  of  a 
car  loaded  with  explosives  about  the  middle 
of  a  train,  back  of  cars  controlled  by  air 
brakes,  and  the  stopping  of  the  train  by  the 
use  of  such  brakes,  and  the  effect  of  the 
inertia  of  the  cars  so  controlled  on  the  fol- 
lowing ones,  which  results  in  the  overturn- 
ing and  explosion  of  the  car,  since  the  pla- 
cing of  the  car  and  the  use  of  the  brakes 
were  the  acts  of  fellow  servants  of  the  in- 
jured employee.  Lewis  v.  Pennsylvania  R. 
Co.   18:279,  69  Atl.  821,  220  Pa."  317. 

(Annotated) 

723.  A  street  car  company  which  knowing- 
ly places  in  charge  of  a  car  a  motorman  who 
is  incapacitated  for  such  service  from  over- 
work and  loss  of  sleep  cannot  avoid  lia- 
bility for  injury  to  his  coservant  by  his  fail- 
ure to  observe  a  rule  of  the  company,  where 
such  failure  was  due  to  his  condition.  Ft. 
Wayne  &  W.  V.  Traction  Co.  v.  Crosbie,  13: 
1214,  81  N.  E.  474,  169  Ind.  281. 

( Annotated ) 

724.  A  master  is  not  liable  for  an  injury 
sustained  by  an  employee,  due  to  the  negli- 
gent operation  of  a  reasonably  safe  machine 
in  a  reasonablv  safe  place.  Kreigh  v.  West- 
inghouse,  11:  684,  152  Fed.  120,  81  C.  C.  A. 
338. 

725.  Failure  of  employees  engaged  in  con- 
structing a  bridge  to  cover  with  planks  open 
spaces  between  strihgers  and  traveler  runs, 
or  to  attach  a  snub  rope  to  materials  hoist- 
ed by  block  and  tackle,  whereby  one  of 
them  sustained  injury,  is  the  negligence  of 
fellow  servants,  for  which  the  master  is  not 
liable,  when  he  had  provided  planks  and 
ropes  to  be  used  in  the  conduct  of  the 
work.  American  Bridge  Co.  v.  Seeds,  11: 
1041,  144  Fed.  605,  75  C.  C.  A.  407. 

726.  That  the  unsafe  condition  of  a  run- 
ning board  of  a  machine  is  caused  by  the 
negligence  of  a  servant  in  failing  to  remove 
grease  from  it  as  it  accumulates  from  time 
to  time  does  not  relieve  the  master  from 
liability  for  injury  to  a  coservant  therefrom, 
if  he  knows,  or  in  the  exercise  of  due  care 
ought  to  know,  of  the  unsafe  condition. 
Marshall  v.  Dalton  Paper  Mills,  24:  128, 
74  Atl.  108,  82  Vt.  489. 

727.  A  master  who,  in  operating  an  elec- 
trical plant,  furnishes  a  working  place  in 
which  the  appliances  to  be  used  are  in  them- 
selves as  safe  as  can  reasonably  be  ex- 
pected, and  the  wiring  for  carrying  current 
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may  be  made  absolutely  safe  for  employees 
required  to  be  about  it,  if  the  current  is 
turned  off  from  it,  is  not  liable  for  injury 
to  an  employee  who  comes  in  contact  with  a 
live  wire,  if  the  failure  to  turn  oft'  the  cur- 
rent was  the  act  of  a  foreman  who  had 
been  charged  with  the  duty,  but  who  was  a 
mere  fellow  servant  of  the  injured  person  in 
the  operation  of  the  details  of  the  work. 
Bridges  v.  Los  Angeles  P.  R.  Co.  25:  914, 
105  Pac.  586,  156  Cal.  492. 

728.  A  street  car  company  is  not  liable 
for  injury  to  a  conductor  on  the  running 
board  of  a  car  by  collision  with  a  loaded 
wheelbarrow  temporarily  left  too  near  the 
track  by  a  repair  gang,  since  the  act  is 
that  of  a  fellow  servant  of  the  injured  em- 
ployee, using  a  safe  tool  in  a  negligent  man- 
ner. Wickham  v,  Detroit  United  Railway, 
52:  1082,  125  N.  W.  22,  160  Mich.  277. 

( Annotated ) 

729.  The  mere  fact  that  a  device  for  di- 
verting sawed  lumber  from  the  live  rolls, 
which  bear  it  away  from  the  saw  to  be 
ready  for  another  machine,  has  become  out 
of  repair  so  that  it  may  fail  to  operate,  does 
not  render  the  master  liable  for  injury  to 
the  operator  of  the  latter  machine  by  the 
sticking  of  a  plank  and  its  being  hit  by  a 
following  one,  if  the  master  has  stationed 
men  in  proper  places  to  aid  the  device  in 
handling  the  lumber  and  to  prevent  the 
planks  from  interfering  with  each  other, 
the  performance  of  whose  duties  would  have 
prevented  the  accident.  Carlson  v.  Weyer- 
haeuser Timber  Co.  30:  267,  97  Pac.  501,  50 
Wash.  490. 

730.  The  mere  fact  that  a  device  fur- 
nished by  a  master  may  be  insufficient  of  it- 
self to  perform  a  certain  service  does  not 
render  him  liable  to  a  servant  injured  by 
its  failure  to  do  so,  if  he  furnishes  another 
servant  to  assist  the  device,  and  such  assist- 
ance makes  the  device  perfectly  safe,  so  that 
the  injury  is  caused  by  the  failure  of  the 
fellow  servant  to  perform  his  duty.  Carlson 
V.  Weyerhaeuser  Timber  Co.  30:  267,  97  Pac. 
501,  50  Wash.  490.  (Annotated)) 

2.  Delegation  of  master's  duty  to.  T 

(See   also   same   heading   in  Digest   L.R.A. 
1-70.) 

Delegating  dutv  to  independent  contractoij 

see  infra,  1024-1026. 
As  to  staging,  see  Evidence,  2124,  2142.    ,a 
Imputing  to   master   knowledge   of   servant 

authorized    to    employ    and    discharge 

other  servants  and  assign  their  duties, 

see  Notice,  25. 
See  also  supra,  131,  284. 

731.  The  turning  on  and  off  of  the  electric 
light  in  a  mill  as  the  exigencies  of  the  busi- 
ness may  require  under  the  varying  condi- 
tions of  the  natural  light  does  not  pertain 
to  the  personal  duty  of  the  master  to  fur- 
nish a  safe  place  to  work,  but  is  mere  opera- 
tive detail,  the  performance  of  which  may 
be  delegated  to  a  servant.  Miller  v.  Cen- 
tralia  Pulp  <?:  Water  Power  Co.  13:  742,  113 
N.  W.  954,  134  Wis.  316. 
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732.  A  master  who,  in  order  to  render  safe 
a  dressing  room  for  employees  through 
wiiich  runs  a  sliaft,  incloses  it  in  a  box  the 
removal  of  which  is  not  required  in  the  daily 
operation  of  the  factory,  has  the  burden  of 
keeping  the  box  in  place,  which  cannot  be 
delegated  to  an  employee.  Flynn  v.  Prince, 
C.  &  M.  Co.  17:  568,  84  N.  E.  321,  198  Mass. 
224.  (Annotated) 

733.  The  nonassignable  duty  of  a  railroad 
companj^  to  provide  its  servants  a  reason- 
ably safe  place  to  work  extends  to  the  en- 
tire track  over  which  the  servants  are  re- 
quired to  pass  in  the  discharge  of  their 
duties,  and  the  master  will  not  be  absolved 
from  liability  for  the  nonperformance  there- 
of by  intrusting  such  positive  duty  to 
an  independent  contractor.  Vickers  v. 
Kanawha  &  W.  V.  R.  Co.  20:  793,  63  S.  E. 
367,    64    W.   Va.   474.  (Annotated) 

734.  A  railroad  company  is  not  relieved 
from  liability  for  injuries  resulting  to  a 
servant  by  reason  of  the  negligent  perform- 
ance, by  an  independent  contractor,  of  the 
nondelegable  duty  of  tlie  master  to  furnish 
and  maintain  a  reasonably  safe  place  for 
its  servants  to  work,  by  lack  of  actual  no- 
tice of  such  negligence  in  time  to  have 
avoided  the  resulting  injury  to  the  servant, 
since,  in  such  case,  the  law  imposes  the 
duty  upon  the  master  of  inspections  and 
tests  adequate  to  avoid  the  dangers.  Vick- 
ers V.  Kanawha  &  W.  V.  R.  Co.  20:  793,  63 
S.  E.  367,  64  W.  Va.  474. 

735.  A  person  employed  by  a  railroad 
company  as  an  independent  contractor  to 
build  certain  abutments,  with  permission  to 
construct  guy  ropes  across  the  track,  does 
not  stand  in  the  relation  of  an  independent 
contractor  with  respect  to  the  operation  of 
the  railroad  and  the  furnishing  of  the  com- 
pany's employees  with  a  safe  place  to  work, 
since  the  effect  of  such  contract  with  re- 
spect to  such  ropes  is  simply  to  delegate  to 
such  independent  contractor  performance  of 
the  nonassignable  duty  of  the  company  to 
maintain  a  reasonably  safe  place  for  its 
servants  to  work,  rendering  it  liable  for  his 
negligent  performance  thereof.  Vickers  v. 
Kanawha  &  W.  V.  R.  Co.  20:  793,  63  S.  E. 
367,  64  W.  Va.  474. 

In  mine. 

See  also  infra,  741. 

736.  That  a  battery  or  dam  in  a  mine  to 
prevent  loosened  material  from  rolling  down 
a  slope  upon  miners  working  below  was 
erected  by  the  miners  themselves  does  not 
relieve  the  master  from  liability  to  one 
of  them  who  is  injured  by  its  insufficiency, 
where  he  had  no  part  in  its  construction. 
McKenzie  v.  Nortli  Coast  Colliery  Co.  28: 
1244,  104  Pac.  801,  55  Wash.  495. 

737.  Notice  to  the  mine  captain,  who  has 
charge  of  all  underground  work,  of  previous 
accidents  resulting  from  defects  in  the  fuse 
in  use,  is  notice  to  the  mining  company,  al- 
though the  superintendent  of  the  mine  had 
control  over  the  matter  of  purchasing  and 
supplying  the  fuse  for  the  mine.  Wiita  v. 
Interstate  Iron  Co.  16:  128,  115  N.  W.  169, 
103  Minn.  303. 
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As   to   inspection. 

See  infra,  867. 

As  to  ivarning   of  danger. 

See  also  supra,  243. 

738.  A  master  engaged  in  excavating  a 
clay  bank  which  is  broken  up  by  the  use  of 
explosives  does  not  owe  to  his  employees  the 
non-delegable  duty  of  warning  them  when 
overhanging  masses  of  clay  are  left  in  a 
dangerous  condition  by  a  blast,  so  as  to 
be  liable  for  injury  by  a  fall  upon  them  of 
such  a  mass  because  of  the  neglect  of  duty 
on  the  part  of  the  employee  charged  with 
the  duty  of  giving  the  warning.  Fredericks 
V.  Fort  Dodge  Brick  &  Tile  Co.  48:  925,  131 
N.  W.  766,  151  Iowa,  637.  (Annotated) 

739.  A  car  manufacturer  who  sets  a  paint- 
er to  work  on  a  car  owes  him  the  duty  of 
seeing  that  other  cars  are  not  run  against  it, 
and  that  cars  pulled  out  are  not  attached  to 
it  without  giving  him  warning  of  intention 
to  move  the  car;  and  is  responsible  for  the 
negligence  of  his  servant,  of  whatever  grade, 
to  whom  he  delegates  the  performance  of  the 
duty.  Koerner  v.  St.  Louis  Car  Co.  17:  292, 
107  S.  W.  481,  209  Mo.  141. 

740.  The  negligence  of  the  engineer  and 
hostler  in  failing  to  give  the  proper  signals 
when  taking  an  engine  into  an  ash  pit, 
which  results  in  injury  to  one  at  work 
there,  is  that  of  a  fellow  servant,  and  not 
that  of  the  master,  since  the  duty  to  give 
such  signals  is  incident  to  the  work  to 
which  the  engineer  and  hostler  are  engaged. 
Koneski  v.  Delaware,  L.  &  W.  R.  Co.  (N.  J. 
Err.  &  App.)  26:  644,  74  Atl.  516,  77  N. 
J.   L.   645.  (Annotated) 

741.  Where  the  method  adopted  by  a  salt 
company  for  carrying  on  its  business  in- 
volves the  occasional  dislodging  of  masses 
of  salt,  thereby  covering  the  floor  of  a  room 
with  fragments  moving  with  such  force  as 
to  expose  to  danger  employees  who  are  there 
in  the  discharge  of  their  duties,  and  the  only 
adequate  way  to  protect  them  from  such 
danger  is  to  warn  them  just  before  such  dis- 
lodgment,  the  giving  of  such  warning  ia  a 
nondelegable  duty  of  the  employer,  and  its 
omission  imposes  a  liability  for  any  conse- 
quent injury  to  an  employee,  regardless  of 
any  question  of  coservice.  Brice-Nash  v. 
Barton  Salt  Co.  19:  749,  98  Pac.  768,  79 
Kan.  110. 

3.  Concurrent     negligence     of     master 
and   fellow   servant. 

(See  also   same   heading   in   Digest   L.R.A. 
1-70.) 

As   proximate   cause  of   injury,   see   PboxIt 
MATE  Cause,  125. 

742.  The  co-operation  of  the  negligence 
of  a  servant  witli  that  of  a  master,  to  pro- 
duce injury  to  another  servant  will  not  re- 
lieve the  master  from  liability  therefor. 
Marshall  v.  Dalton  Paper  Mills,  24:  128, 
74  Atl.  108,  82  Vt..  489. 

743.  A  master  is  not  absolved  from  lia- 
bility for  injury  to  an  employee  which 
would  not  have  occurred  without  his  negli- 
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gence,  by  the  fact  that  the  negligence  of  a 
fellow  servant  of  the  injured  person  con- 
tributed to  the  accident.  Chicago  Union 
Traction  Co.  v.  Sawusch,  i:  670,  75  N.  E. 
797,  218  111.  130. 

744.  In  an  action  by  a  servant  against  the 
master  for  negligence,  where  the  negligent 
act  is  in  violation  of  a  positive  duty  which 
the  master  owes  to  the  servant,  that  be- 
comes the  controlling  fact  in  determining 
the  master's  liability ;  and,  where  the  negli- 
gence of  the  master  is  the  proximate  cause 
of  the  injury,  the  master  will  be  held  liable, 
notwithstanding  the  negligence  of  the  mas- 
ter may  have  been  set  in  operation  by  the 
act  of  one  who  otherwise  might  be  held  to 
be  a  fellow  servant.  Schwarzschild  &  S.  Co. 
V,  Weeks,  4:  515,  83  Pac.  406,  72  Kan.  190. 

(Annotated) 

745.  The  mere  fact  that,  at  the  time  of 
injury  to  a  brakeman  through  the  burning 
of  a  bridge  trestle  because  of  the  negligence 
of  the  railroad  company,  the  engineer  was 
running  his  train  negligently,  will  not  pre- 
vent a  recovery  against  the  company.  Root 
v.  Kansas  City  S.  R.  Co.  6:  212,  92  S.  W. 
621,  195  Mo.  348. 

746.  An  employer  maintaining  a  negli- 
gently constructed  elevator  is  liable  for  in- 
juries to  an  employee,  which  would  not  have 
occurred  in  the  absence  of  such  negligence, 
although  the  act  of  a  fellow  employee 
brought  the  injured  person  into  contact 
with  the  defect.  Siegel,  C.  &  Co.  v.  Trcka, 
2:  647,  75  N.  E.  1053,  218  111.  559. 

(Annotated) 

747.  The  forgetting  by  a  conductor  of  a 
street  car  of  a  verbal  order  to  await  the 
arrival  of  a  special  car  before  taking  his 
car  out  on  the  track  is  not  such  an  imme- 
diate and  sole  cause  of  an  injury  resulting 
from  a  collision  of  the  two  cars  as  to  re- 
lieve the  company  from  liability  for  the 
death  of  the  motorman  on  the  special  car 
because  of  its  negligence  in  failing  to  notify 
the  motorman  of  the  other  car  of  the  order, 
and  post  it  on  the  bulletin  according  to  cus- 
tom. Fitzgerald  v.  Worcester  &  S.  Street 
R.  Co.  19:  239,  85  N.  E.  911,  200  Mass.  105. 

748.  A  master  may  be  found  to  be  neg- 
ligent in  permitting  a  compressed  air  hose 
to  lie  about  the  floor  of  his  factory  without 
supervision  or  warning  to  employees  of  the 
danger  from  it,  so  as  to  be  liable  for  the  in- 
jury inflicted  upon  an  employee,  by  a  co- 
employee  who  releases  the  air  against  his 
person,  in  sport,  in  such  a  manner  that  it 
enters  his  body  and  ruptures  and  mangles 
the  soft  parts  thereof.  Robinson  v.  Melville 
Mfg.  Co.  52:385,  81  S.  E.  681,  165  N.  C. 
495.  (Annotated) 

4.  Change  of  rule  by  statute. 
a.  In  general. 

(See  also   same   heading   in   Digest  L.R.A. 

1-10.) 

Prejudicial  error  in  admission  of  evidence, 

see  Appeal  and  Ebbob,  1136. 
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In  case  of  injury  to  employee  of  railway 
engaged  in  interstate  commerce,  see 
Commerce,  57-62. 

Constitutionality  of  statute  as  to,  see  Con- 
stitutional Law,  319,  320,  322  329, 
469,  472,  473,  723. 

Notice  of  claim  under  fellow  servant  act, 
see  Notice,  62. 

Prospective  operation  of  statute  as  to,  see 
Statutes,  320. 

749.  The  legislature  may  abolish  the  fel- 
low-servant rule  and  the  law  of  contribu- 
tory negligence,  as  they  apply  to  the  ques- 
tion of  liability  of  a  master  for  injury  to 
his  servant.  Ives  v.  South  Buff'alo  R.  Co. 
34:  162,  94  N.  E.  431,  201  N.  Y.  271. 

750.  A  statute  providing  that  an  employ- 
er shall  be  liable  for  injury  to  his  employee 
when  it  results  from  the  negligence  of  a 
coemployee  in  another  department  of  labor 
from  that  of  the  employee  injured,  or  em- 
ployed upon  a  machine,  railroad  train, 
switch  signal  point,  locomotive  engine,  or 
other  appliances  than  that  upon  which  the 
employee  injured  is  employed,  or  who  is 
charged  with  despatching  trains,  or  the 
operation  of  any  mine,  factory,  machine 
shop,  or  other  industrial  establishment,  does 
not  limit  the  liability  to  persons  operating 
railroads,  machines,  factories,  machine 
shops,  and  other  industrial  establishments, 
but  applies  to  all  business  enterprises  hav- 
ing different  departments  of  service.  Judd 
V.  Letts,  41:  156,  111  Pac.  12,  158  Cal.  359. 

751.  The  operator  of  the  elevator  and  a 
saleswoman  in  the  ladies  suit  department 
of  a  department  store  are  in  different  de- 
partments of  labor  within  the  meaning  of  a 
statute  rendering  the  common  employer  lia- 
ble for  injury  to  one  employee  through  the 
negligence  of  another  who  is  engaged  in 
another  department  of  labor  from  that  of 
the  employee  injured.  Judd  v.  Letts,  41: 
156,  111  Pac.  12,  158  Cal.  359.  (Annotated) 
Mines. 

752.  Drilling  a  well  in  search  of  oil  and 
gas  by  one  contracting  with  the  owner  of 
the  lease  does  not  constitute  mining  with- 
in the  meaning  of  a  constitutional  pro- 
vision abrogating  the  common-law  fellow 
servant  doctrine  in  cases  of  employees  of 
mining  companies.  Kreps  v.  Brady,  47:  106, 
133  Pac.  216,  37  Okla.  754. 

753.  A  statute  making  a  mine  owner  lia- 
ble for  injury  to  the  servant  through  the 
negligence  of  a  shift  boss  applies  to  injuries 
caused  by  such  boss  when  doing  the  ordinary 
work  of  a  mine,  such  as  removing  tools  to 
a  place  of  safety,  and  is  not  limited  to  those 
occurring  during  the  exercise  of  his  duties 
as  superintendent.  Johnson  v.  Butte  & 
Superior  Copper  Co.  48:  938,  108  Pac.  1057, 
41  Mont.  158.  (Annotated) 

754.  A  master  is  liable  for  the  killing  of 
a  servant  struck  by  a  bucket  allowed  to  fall 
down  a  mine  shaft  because  of  the  inex- 
perience of  a  servant  temporarily  in  charge 
of  the  hoisting  mechanism,  although  this 
servant  is  permitted  by  the  competent  engi- 
neer to  exchange  places  with  him  in  viola- 
tion of  the  master's  instructions,  where,  un- 
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der  a  statute,  they  are  not  fellow  servants 
with  the  deceased;  since  the  engineer,  in 
permitting  the  exchange,  does  not  act  be- 
yond the  scope  of  his  employment.  Lewis  v. 
Mammoth  Min.  Co.  15:  439,  93  Pac.  732,  33 
Utah,  273.  (Annotated) 

b.  Operation  of  railroads. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Liability  generally,  under  Federal  employ- 
ers' liability  act,  see  supra,  192-197. 

Constitutionality  of  statute  as  to,  see  Con- 
STiTUTioNAi-  Law,  322-329,  472,  473, 
723. 

Notice  of  claim  under  fellow  servant  act,  see 
Notice,  62. 

Title  of  statute  changing  fellow  servant 
rule,  see  Statutes,  134. 

See  also  supra,  750. 

755.  A  railroad  hazard  exists,  within  the 
meaning  of  a  statute  making  railway  com- 
panies liable  to  their  servants  for  the  neg- 
ligence of  their  fellow  servants,  when  the 
work  engaged  in  is  so  intimately  connected 
with  the  movement  of  engines,  cars,  and 
trains  of  the  railroad  as  to  render  it  more 
dangerous  for  that  reason.  Hanson  v. 
Northern  P.  R.  Co.  22:  968,  121  N.  W.  607, 
108   Minn.   94.  (Annotated) 

756.  The  work  of  removing  merchandise 
from  wrecked  cars,  the  result  of  a  collision 
in  a  railroad  yard,  may  embrace  elements 
of  danger  sufficiently  peculiar  to  railroad- 
ing to  constitute  a  railroad  hazard,  within 
the  meaning  of  a  statute  making  railroad 
companies  liable  to  their  servants  for  the 
negligence  of  their  fellow  servants,  when 
performed  in  haste,  under  the  direction  of  a 
foreman,  and  imder  unusual  circumstances, 
such  as  working  at  night  and  over  hours, 
for  the  purpose  of  clearing  the  tracks  for 
the  movement  of  the  trains.  Hanson  v. 
Northern  P.  R.  Co.  22:  968,  121  N.  W.  607, 
108  Minn.  94. 

757.  The  work  of  constructing  a  railroad 
track  over  low  land  by  means  of  a  trestle 
built  upon  piles,  driven  by  a  pile  driver 
erected  upon  a  flat  car,  both  the  driver  and 
the  car  being  operated  by  means  of  an  en- 
gine located  on  the  car,  it  being  the  inten- 
tion to  fill  in  the  trestle  with  earth  later, 
constitutes  a  "railroad  hazard"  within  the 
meaning  of  a  statute  fixing  the  liability  in 
such  cases;  and  the  railroad  company  can- 
not relieve  itself  from  liability  where  a 
trestle  carpenter  is  injured,  without  fault 
on  his  part,  by  the  negligent  movement  of 
the  car  by  a  fellow  servant.  Johnson  v. 
Great  Northern  R.  Co.  18:  477,  116  N.  W. 
936,  104  Minn.  444.  (Annotated) 

758.  Substituting  new  wheels  for  old  on 
an  engine  in  a  repair  shop  of  a  railroad  is 
not  "connected  with  the  use  and  operation" 
of  the  railway  within  the  meaning  of  a 
statute  abolishing  the  fellow  servant  rule 
in  case  of  wrongs  so  connected,  although 
the  engines  to  be  repaired  rest  on  rails 
connected  with  the  main  track  of  the  sys- 
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tem,  and  therefore  a  helper  injured  by  the 
starting  by  a  fellow  servant  without  warn- 
ing, while  he  is  in  a  position  of  danger,  of 
an  engine  to  move  another  upon  which  such 
substitvition  is  being  made,  cannot  hold 
the  railroad  company  liable  for  the  injury. 
Slaats  V.  Chicago,  M.  &  St.  P.  R.  Co. 
47:  129,  129  N.  W.  63,  149  Iowa,  735. 

759.  Employees  of  a  railway  company  en- 
gaged in  operating  a  steam  shovel  in  a 
gravel  pit,  the  outfit  consisting  of  the  shov- 
el, the  engine  house  containing  the  engine 
operating  the  shovel,  an  engine  tender,  and 
a  caboose,  all  located  on  a  short  track,  taken 
up  and  relaid  as  the  work  progressed,  and 
unconnected  with  any  other  track,  are  not 
engaged  in  operating  a  railway;  and  the 
danger  to  which  such  servants  are  subjected 
is  not  one  of  the  hazards  peculiar  to  the 
operation  of  a  railroad,  within  Minn.  Gen. 
Stat.  1894,  §  2701,  enacted  for  the  purpose  of 
abolishing  under  certain  conditions,  the 
common-law  rule  exempting  employers 
from  responsibility  for  injuries  due  to  the 
negligence  of  a  fellow  servant.  Jemming  v. 
Great  Northern  R.  Co.  1:696,  104  N.  W. 
1079,  96  Minn.  302.  (Annotated) 

760.  A  railroad  employee  injured  while 
assisting  other  employees  in  unloading  rails 
from  a  car  moved  from  place  to  place  along 
the  road  where  rails  were  needed  for  repair- 
ing the  track  is  not  within  the  protection 
of  a  statute  making  a  railroad  company 
liable  for  injuries  to  employees  by  the  neg- 
ligence of  other  employees,  when  the  wrongs 
are  in  any  manner  connected  with  the  use 
and  operation  of  any  railroad.  Lammars 
V.  Chicago  G.  W.  R.  Co.  52:  i99,  143  N.  W. 
1097,  162  Iowa,  211. 

761.  A  private  railroad  operated  by  a  com- 
pany not  incorporated  for  railroad  purposes 
is  within  the  terms  of  a  fellow-servant  act 
relating  to  "railroads."  Ed  H.  Cunningham 
&  Co.  V.  Neal,  15:  479,  107  S.  W.  539,  101 
Tex.    338.  (Annotated) 

762.  A  construction  company  having  au- 
thority to  own,  but  not  to  operate,  a  rail- 
road, which,  while  engaged  in  constructing 
a  line  of  road  for  a  railroad  company,  uses 
ears  and  engines  in  the  work,  is  not  operat- 
ing a  railroad  within  the  meaning  of  a  con- 
stitutional provision  giving  each  employee 
of  a  railroad  company  the  rights  and  reme- 
dies for  injuries  allowed  by  law  to  persons 
not  employees,  where  the  injury  results 
from  the  negligence  of  fellow-servants  under 
certain  circumstances.  Bradford  Constr.  Co. 
V.  Heflin,  12:  1040,  42  So.  174,  88  Miss.  314. 

763.  A  brewing  company  which,  for  the 
purpose  of  moving  cars  about  its  yards, 
hires  and  undertakes  to  operate  a  railroad 
engine,  is  within  the  provision  of  a  statute 
making  liable  every  corporation  operat- 
ing a  railroad  for  injuries  sustained  by  its 
servants  by  reason  of  any  other  servant,  so 
as  to  render  it  liable  for  injuries  to  a 
janitor  in  its  employ  by  the  negligent  oper- 
ation of  the  engine  by  those  in  charge  of 
it.  Schoen  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.     45:  841,  127  N.  W.  433,  112  Minn.  38. 

(Annotated) 

764.  The   common-law   rule   that   an   em- 
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ployee,  by  his  contract  of  employment,  as- 
sumes the  risk  of  injury  from  tiie  future 
negligence  of  a  fellow  servant,  is  abrogated 
by  Iowa  Code  1897,  sj  2071,  in  respect  to 
the  "use  and  operation  of  any  railroad,"  but 
the  statute  does  not  affect  the  rule  that, 
where  an  employee  undertakes  an  act  the 
danger  of  which  is  obvious  or  actually 
known  to  him,  and  is  inherent  in  the  act 
itself  or  in  the  particular  manner  in  which 
it  is  to  be  performed,  he  assumes  the  risk 
of  injury,  and  this,  although  the  danger 
may  have  arisen  from  the  prior  negligence 
of  a  coemployee.  Chicago  G.  W.  R.  Co.  v. 
Crotty,  4:  832,  141  Fed.  913,  73  C.  C.  A. 
147. 

765.  The  ordinary  work  of  a  section  gang 
on  and  along  the  track  of  a  railroad  is  not 
so  connected  with  the  use  and  operation  of 
the  railway  as  to  bring  it  within  the  intend- 
ment of  a  statute  rendering  railroad  com- 
panies liable  to  one  employee  for  the  negli- 
gent act  of  another  when  engaged  in  such 
use  and  operation,  so  as  to  make  the  rail- 
road company  liable  for  an  injury  resulting 
from  the  negligent  act  of  another  of  the 
gang  when  so  employed.  Dunn  v.  Chicago, 
R.  I.  &  P.  R.  Co.  6:  452,  107  N.  W.  616,  130 
Iowa,  580. 

766.  A  section  man  engaged  in  track  re- 
pairing, who  is  injured  by  the  negligence 
of  a  fellow  member  of  the  gang,  is  within 
the  protection  of  a  statute  imposing  lia- 
bility upon  a  railroad  company  for  injuries 
to  an  employee,  caused  by  the  negligence  of 
its  agents,  or  the  mismanagement  of  its 
engineer  or  other  employees.  Missouri  P. 
R.  Co.  V.  Smith,  47:  113,  108  Pac.  76,  82 
Kan.  248.  (Annotated) 

767.  The  painted  target  on  a  switch  is  not 
a  signal  nor  a  single  switch  at  a  siding  a 
switch  yard,  within  the  meaning  of  a  statute 
making  a  railroad  company  liable  for  the 
negligence  of  an  employee  having  charge  of 
any  signal  or  switch  yard.  Chicago,  I.  & 
L.  R.  Co.  V.  Barker,  17:  '542,  83  N.  E.  369,  169 
Ind.  670. 

768.  A  railroad  company  is  not,  under  a 
statute  making  it  liable  for  the  negligence 
of  an  employee  having  charge  of  a  signal, 
liable  for  the  death  of  an  engineer  wht  ran 
into  a  switch  negligently  left  open  by  such 
employee,  where  the  signal  upon  the  switch 
showed  that  it  was  open,  and,  in  any  event, 
it  could  not  be  seen  because  of  weather 
conditions.  Chicago.  I.  &  L.  R.  Co.  v.  Bar- 
ker. 17:  542,  83  N.  E.  369,  169  Ind.  670. 

769.  A  brakeman  on  a  freight  train  does 
not,  by  failing  to  signal  the  engineer  to  stop 
the  train  when  he  sees  a  station  agent 
standing  on  the  track,  render  the  railroad 
company  liable  for  hitting  the  station  agent 
with  the  train,  under  a  statute  making  the 
employer  liable  for  the  negligence  of  any 
servant  having  authority  to  control  any 
other  employee  in  the  performance  of  his 
duty,  or  who,  as  part  of  his  duty  for  the 
time  being,  has  physical  control  or  direction 
of  the  movement  of  a  signal,  switch,  engine, 
car,  or  train.  Hallock  v.  New  York,  O.  & 
W.  R.  Co.  52:  1142,  90  N.  E.  1124,  197  N. 
Y.  450.  (Annotated) 
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770.  Under  a  statute  making  the  em- 
ployer liable  for  injury  to  a  servant  through 
the  negligence  of  another  servant  to  whose 
order  the  injured  employee  is  bound  to  con- 
form and  does  conform,  and  who  is  at  the 
time  acting  in  the  place  of  and  performing 
the  duty  of  the  employer,  a  railroad  com- 
pany is  liable  for  injury  to  an  employee 
who,  while  obeying  an  order  of  his  fore- 
man, is  injured  by  the  foreman's  negligent 
act  in  the  operation  of  the  appliance  upon 
which  the  order  is  to  be  carried  out.  Ridl- 
ey V.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
47:  121,  96  N.  E.  694,  176  Ind.  542. 

771.  An  amendment  of  a  statute  making 
a  railroad  company  liable  for  injuries  to 
employees  through  the  negligence  of  fel- 
low servants,  and  prohibiting  any  contract 
which  restricts  such  liability,  which  pro- 
vides that  no  contract  for  relief  or  indem- 
nity between  the  company  and  its  em- 
ployee shall  bar  a  recovery,  does  not  apply 
alone  to  such  contracts  as  restrict  the  lia- 
bility of  the  company.  McGuire  v.  Chi- 
cago, B.  &  Q.  R.  Co.  33:  706,  108  N.  W.  902, 
131   Iowa,  340. 

772.  A  statute  rendering  a  railroad  com- 
pany liable  for  injury  to  a  servant  by  the 
negligence,  carelessness,  or  incompetence  of 
a  fellow  servant  covers  an  injury  to  one 
by  a  pistol  shot  from  a  weapon  which  had 
been  placed  in  a  drawer  by  another  serv- 
ant in  such  a  manner  that  it  must  be 
handled  to  transact  business,  and  was  lifted 
by  him  when  going  to  the  drawer  for  sup- 
plies, and  held  in  such  negligent  manner 
while  forcibly  pulling  open  another  drawer 
as  to  ■  cause  its  discharge  and  the  injury 
complained  of.  Moore  v.  Southern  R.  Co. 
51:  866,  81   S.  E.  603,  165  N.  C.  439. 

773.  That  an  act  of  a  railroad  employee 
causing  the  death  of  another  is  intentional- 
ly done  in  sport  does  not  take  it  out  of  the 
operation  of  a  statute  making  the  company 
liable  when  the  death  is  caused  by  the  neg- 
ligence or  carelessness  of  the  servant,  where 
thei»  is  no  intention  to  cause  the  death, 
which  is  an  unforeseen  result  of  the  act. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Currie, 
10:  367,  96  S.  W.  1073,  100  Tex.  136. 
Hand   cars. 

774.  An  injury  by  the  operation  of  a 
hand  car  is  not  within  the  scope  of  a  con- 
stitutional provision  repealing  the  fellow- 
servant  doctrine  with  respect  to  employees 
of  railroad  companies.  Givens  v.  Southern 
R.  Co.  22:971,  49   So.   180,  94  Miss.  830. 

775.  An  injury  suffered  by  a  section  hand 
of  a  railroad  company  through  the  negli- 
gence of  a  fellow  servant  in  placing  a  hand 
car  upon  the  track  is  an  injury  caused  by 
the  "running"  of  the  hand  car  within  the 
meaning  of  a  statute  changing  the  common- 
law  rule  of  nonliability  of  the  master  for 
injuries  to  employees  caused  by  the  negli- 
gence of  other  employees  in  the  "running 
of  the  locomotives  or  cars  or  other  ma- 
chiner}'"  of  the  company,  to  which  the  em- 
ployer does  not  proximately  contribute,  so 
that  the  railroad  company  may  be  liable 
for  the  injury.     IMcGrady  v.  Charlotte  Har- 


MASTER    AND    SERVANT,    II.    e,    5. 


1911 


bor  &  N.  R.  Co.  52:  874,  63  So.  921,  66  Fla. 
486. 

776.  An  injury  received  by  a  fall  from  a 
hand  car  is  not  within  statute  making 
employers  liable  for  injuries  received  by 
employees  in  the  operation  of  a  railroad, 
since  the  hazard  is  not  so  peculiar  as  to 
come  within  a  proper  classification  of  perils 
for  which  railroads  alone  may  be  rendered 
liable.  Richey  v.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  47:  121,  96  N.  E.  694,  176  Ind. 
542. 

777.  The  act  of  a  repair  gang  on  a  rail- 
road in  removing  a  hand  car  from  the  track 
to  permit  a  train  to  pass  is  connected  with 
the  operation  of  the  road,  within  the  mean- 
ing of  a  statute  abolishing  the  fellow-serv- 
ant rule  in  case  of  accidents  connected  with 
such  operation.  Cahill  v.  Illinois  C.  R.  Co. 
28:  1 121,  125  N.  W.  331,  148  Iowa,  241. 
Logging   railroad. 

778.  That  a  lumber  company  operates  a 
railroad  for  the  carriage  of  logs  does  not 
bring  employees  engaged  exclusively  in 
sawing  logs  in  the  loading  yard,  prepara- 
tory to  their  being  placed  on  the  cars, 
within  the  operation  of  a  statute  abolish- 
ing the  fellow  servant  rule  with  lespect 
to  employees  of  railroad  companies.  Twid- 
dy  V.  Dare  Lumber  Co.  47:  135,  70  S.  E. 
282,  154  N.  C.  237. 

Street  railroads. 

779.  A  member  of  a  repair  and  construc- 
tion gang  on  a  street  railway  is  not,  while 
engaged  in  unloading  rails  from  a  standing 
car,  exposed  to  any  of  the  peculiar  hazards 
of  using  and  operating  a  railroad,  so  as  to 
come  within  the  protection  of  a  statute  by 
increasing  the  liability  of  railroad  com- 
panies for  injuries  to  their  employees.  In- 
dianapolis Traction  &  T.  Co.  v.  Kinney,  23: 
711,  85  N.  E.  954,  171  Ind.  612. 

780.  A  street  railway  company  is  not 
within  the  operation  of  a  constitutional  pro- 
vision abolishing  the  fellow-servant  rules  as 
to  employees  of  a  "railroad  company,"  where 
the  language  of  the  provision  deals  with 
signal  points,  locomotive  engines,  switches, 
despatches,  and  telegraphic  orders,  which 
is  not  applicable  to  street  railways.  Nor- 
folk &  P.  Traction  Co.  v.  Ellington,  17:  117, 
61   S.  E.   779,   108   Va.   245.        (Annotated) 

5.  Who  are  fellow  servants. 

a.  In  general. 

(1)    General  rules;  miscellaneous. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Change  of  rule  by  statute,  see  supra,  II.  e,  4. 

SuflQciency  of  evidence  to  show  division  of 
master's  business  into  distinct  depart- 
ments, see  Evidence,  2044. 

Question  for  jury  as  to,  see  Trial,  121,  122, 
251,  252,  255. 

Refusal  of  instruction  as  to,  see  Trial,  901. 

781.  All  who  enter  the  employment  of  a 
common  master  to  accomplish  a  common 
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undertaking  are  prima  facie  fellow  servants, 
although  their  grades  of  service  are  differ- 
ent, and  some  direct  and  supervise  the  men 
subject  to  tlieir  command  and  their  work, 
while  others  perform  the  labor.  Westing- 
house,  C.  K.  &  Co.  V.  Callaghan,  19:  361, 
155  Fed.  397,  83  C.  C.  A.  669. 

782.  All  persons  engaged  in  the  business 
of  a  common  master,  and  so  related  that 
each,  in  the  exercise  of  ordinary  sagacity, 
ought  to  foresee,  when  accepting  his  employ- 
ment, that  he  will  be  exposed  to  injury  in 
the  event  of  negligence  on  the  part  of  oth- 
ers, and  they  to  injury  from  his  negligence, 
are  fellow  servants.  K nicely  v.  West  Vir- 
ginia M.  R.  Co.  17:  370,  61  S.  E.  811,  64  W. 
Va.  278. 

783.  All  employees  of  the  same  master, 
engaged  in  the  same  general  business,  and 
whose  efforts  tend  to  promote  the  same  gen- 
eral purpose,  and  accomplish  the  same  gen- 
eral end,  are  fellow  servants.  Atchison  & 
E.  Bridge  Co.  v.  Miller,  i:  682,  80  Pac.  18, 
71  Kan.  13. 

784.  It  is  not  essential  to  the  fellow-serv- 
ant relation  between  employees  of  the  same 
master  that  they  should  have  an  opportuni- 
ty to  become  acquainted  with  each  other, 
or  to  observe  each  other's  conduct,  or  to 
take  precautions  against  each  other's  neg- 
ligence, or  to  influence  each  other  in  the 
formation  of  habits  of  foresight  and  care. 
Atchison  &  E.  Bridge  Co.  v.  Miller,  1:682, 
80  Pac.  18,  71  Kan.  13. 

785.  The  assignment  of  servants  of  the 
same  master  to  separate  departments  of  the 
same  general  enterprise  does  not  affect  their 
relation  as  fellow  servants,  unless  such  de- 
partments are  so  far  disconnected  that  each 
one  may  be  regarded  as  a  separate  under- 
taking. Atchison  &  E.  Bridge  Co.  v.  Miller, 
i:  682,  80  Pac.  18,  71  Kan.  13.      (Annotated) 

786.  To  render  an  employee  in  a  steel 
mill,  who  is  engaged  in  cleaning  stoppers  of 
the  "vessels,"  a  fellow  servant  of  a  blower 
whose  duties  are  to  supervise  the  blowing 
of  the  molten  metal,  so  that  the  master  will 
not  be  liable  for  injury  to  him  from  the 
latter's  negligence,  it  must  appear  either 
that  they  were  directly  co-operating  with 
each  other  in  the  same  line  of  employment, 
or  that  their  duties  were  such  as  to  bring 
them  into  habitual  association  with  each 
other,  so  that  they  might  exercise  a  mutual 
influence  on  each  other  promotive  of  proper 
caution.  Illinois  Steel  Co.  v.  Ziemkowski, 
4:  1 161,  77  N.  E.  190,  220  III.  324. 

787.  The  relation  of  a  servant  to  his  fel- 
lows does  not  cease  while  he  is  securing  his 
street  clothing  from  its  receptacle,  after 
the  termination  of  his  day's  work,  and  he 
cannot,  therefore,  hold  the  employer  liable 
for  an  injury  caused  by  the  negligent  firing 
of  a  blast  by  a  fellow  servant  while  he  is 
so  engaged.  Willmarth  v.  Cardoza,  27:  376, 
176  Fed.  1,  99  C.  C.  A.  475. 

788.  A  domestic  servant  whose  contract 
includes  the  right  to  be  transported  to 
church  in  the  employer's  automobile  does 
not,  while  being  so  transported,  retain  the 
relation  of  servant  to  the  master,  so  as  to 
be    a    fellow    servant    of    the    chauffeur    in 
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charge  of  the  car,  and  relieve  the  master 
from  liability  for  injury  due  to  the  chauf- 
feur's negligence.  O'Bierne  v.  Stafford,  46: 
1183,  87  Atl.  743,  87  Conn.  354. 

(Annotated) 

789.  A  member  of  a  pile-driving  crew,  en- 
gaged in  driving  piling  for  the  erection  of 
false  work  essential  to  the  reconstruction  of 
a  bridge,  is  a  fellow  servant  with  a  machin- 
ist employed  by  the  same  master  to  re- 
pair stationary  engines  located  in  the  midst 
of  the  work  upon  barges,  upon  the  bridge, 
and  upon  the  false  work,  and  used  for  hoist- 
ing material  and  driving  piling  in  the  prog- 
ress of  the  general  enterprise  of  building 
the  false  work.  Atchison  &  E.  Bridge  Co. 
V.  Miller,  i:  682,  80  Pac.  18,  71  Kan.  13. 

790.  One  engaged  in  digging  a  trench  for  a 
gas  main  across  a  public  street  at  night,  and 
the  foreman  in  charge  of  the  gang,  are  fellow 
servants,  so  that  the  master  is  not  liable  for 
injuries  to  the  former  through  the  failure  of 
the  latter  to  inform  him  that  more  cars  may 
be  expected  on  the  tracks  laid  in  the  street, 
or  in  failing  to  keep  watch  and  warn  him 
of  the  approach  of  a  car  which  strikes  him. 
Gereg  v.  Milwaukee  Gas  Light  Co.  7:  367, 
107  N.  W.  289,  128  Wis.  35. 

791.  One  employed  to  paint  cars  in  a  very 
large  car-manufacturing  plant  requiring  va- 
rious and  distinct  branches  of  labor,  and 
who  works  under  the  general  paint  foreman, 
is  not  a  fellow  servant  of  the  switching  crew 
employed  and  superintended  by  the  general 
superintendent  to  move  cars  as  the  exigen- 
cies of  the  work  require,  over  whom  the 
paint  foreman  has  no  authority.  Koerner 
V.  St.  Louis  Car  Co.  17:  292,  107  S.  W.  481, 
209  Mo.  141. 

792.  An  employee  engaged  in  removing 
earth  for  the  foundation  of  a  building  is  not 
a  fellow  servant  of  an  expert  employed  for 
a  short  time  to  break  up  frozen  ground  by 
blasting,  where  the  former  has  nothing  to 
do  with  the  placing,  packing,  or  dischar- 
ging of  the  explosives,  although  he  drills  the 
holes  to  contain  them.  Rankel  v.  Buck- 
staff-Edwards  Co.  20:  1 180,  120  N.  W.  269, 
138   Wis.   442.  (Annotated) 

793.  One  who  undertakes  to  assist  another 
to  whose  orders  he  is  subject,  in  repairing 
an  elevator,  is  his  fellow  servant  with  re- 
spect to  such  work,  and  cannot  hold  the 
master  liable  for  an  injury  to  himself 
through  the  fall  of  the  elevator  after  the 
making  of  part  of  the  repairs  which  such 
fellow  servant  has  assured  him  have  reme- 
died the  defect.  Reed  v.  Moore,  25:  331, 
153  Fed.  358,  82  C.  C.  A.  434. 

794.  An  office  employee  of  a  publisher 
working  on  one  of  the  upper  floors  of  the 
building  is  a  fellow  servant  of  one  employed 
by  the  publisher  to  operate  the  elevator  to 
carry  employees  between  the' street  and  the 
office  floors.  Putnam  v.  Pacific  Monthly 
Co.  45:  338,   130  Pac.  986,   68   Or.   36. 

795.  A  domestic  servant  of  mature  age 
and  the  fourteen-year-old  son  of  her  em- 
ployer, who  is  also  engaged  in  performing 
ordinary  domestic  services  in  the  absence  of 
the  father,  but  pursuant  to  his  general  di- 
rections, are  "fellow  servants,  where  nei-  ' 
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ther  are  in  any  manner  under  the  control 
or  direction  of  the  other,  so  as  to  preclude 
recovery  of  damages  by  the  domestic  from 
the  employer  for  personal  injuries  caused 
by  the  son's  negligence.  Waxham  v.  Fink, 
28:  367,  125  N.  W.  145,  86  Neb.  180. 

796.  An  operator  charged  with  the  duty 
of  connecting  and  disconnecting  an  electric- 
al current  from  wires  is  not  a  fellow  serv- 
ant of  a  lineman  whose  duty  is  to  work  on 
the  wires,  so  as  to  relieve  the  master  from 
liability  for  injury  to  the  latter  by  the  neg- 
ligence of  the  operator  in  turning  current 
on  a  wire  upon  which  he  was  at  work.  Mas- 
sy V.  Milwaukee  Electric  R.  &  Light  Co. 
40:  814,  126  N.  W.  54^,  143  Wis.  220. 

797.  The  electrician  and  engineer  of  an 
electric  light  company  are  fellow  servants  of 
a  lineman,  where  they  exercise  no  super- 
visory power  over  him  or  the  work,  so  that 
the  company  is  not  liable  for  their  negli- 
gence in  turning  on  the  current  while  he  is 
in  a  position  of  danger,  so  as  to  cause  in- 
jury to  him.  Shank  v.  Edison  Electric  Il- 
luminating Co.  30:  46,  74  Atl.  210,  225  Pa. 
393.  (Annotated) 

798.  One  generally  employed  in  connection 
with  the  operation  of  a  wood  saAv  located 
outside  a  paper  mill  is  a  fellow  servant  of 
an  electrician  charged  with  the  duty  of  turn- 
ing on  and  off  the  electric  lights  as  the 
varying  conditions  of  the  natural  light  ren- 
der it  necessary;  and  the  employer  is  there- 
fore not  liable  for  personal  injuries  sus- 
tained by  the  former,  while  temporarily  en- 
gaged inside  the  mill,  in  consequence  of  the 
negligence  of  the  latter  in  turning  off  the 
light.  Miller  v.  Centralia  Pulp  &  Water 
Power  Co.  13:  742,  113  N.  W.  954,  134  Wis. 
316. 

799.  A  member  of  a  carpenter's  gang  en- 
gaged in  making  repairs  on  a  structure  for 
unloading  coal  from  vessels  is  not  a  fellow 
servant  of  those  engaged  in  unloading  a 
vessel,  so  as  to  be  prevented  from  holding 
the  common  employer  liable  for  injury  to 
him  resulting  from  the  negligence  of  one  of 
the  latter  employees.  Charron  v.  North- 
western Fuel  Co.  49:  162,  134  N.  W.  1048, 
149  Wis.  240. 

800.  A  servant  who,  in  the  course  of  his 
duties  in  operating  an  emery  wheel,  is  re- 
quired to  remove  the  guard  thereto  and 
change  wheels,  is  not  a  fellow  servant  of  a 
coemployee  who  is  injured  by  the  bursting 
of  the  wheel  while  being  operated  with  the 
guard  off,  the  operator  having  neglected  to 
replace  it  after  having  changed  the  wheels, 
since  the  statutory  duty  to  guard  such  a 
wheel  is  a  continuing,  nonassignable  one 
which  cannot  be  discharged  by  merely  fur- 
nishing suitable  guards  and  exercising  rea- 
sonable care  in  the  selection  of  an  opera- 
tor. Davidson  v.  Flour  City  Ornamental  I. 
Works,  28:  332,  119  N.  W.  483,  107  Minn.  17. 
Servants   of  independent   contractors. 

801.  A  servant  in  the  hire  of  a  general 
employer  and  servants  of  his  subcontract- 
or, or  of  an  independent  contractor,  are  not 
fellow  servants  unless  the  circumstances 
show  that  the  servant  submitted  himself  to 
the  control  of  another  person  than  his  proper 
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master,  and  either  expressly  or  impliedly 
consented  to  accept  that  person  as  his  mas- 
ter for  the  purpose  of  the  common  employ- 
ment. Kelly  V.  Tyra,  17:334,  114  N.  W. 
750,  115  N.  W.  636,  103  Minn.  176. 

(Annotated) 
Servants  of  third  person. 
See  also  supra,  801. 

802.  Persons  employed  by  different  mas- 
ters, although  engaged  in  a  common  work, 
are  not  ordinarily  fellow  servants.  Kelly 
V.  Tyra,  17:  334,  114  N.  W.  750,  115  N.  W. 
636,  103  Minn.  176. 

803.  The  tester  employed  by  a  Djotor 
manufacturer,  and  an  inspector  employed 
by  a  buyer,  are  not  fellow  servants,  al- 
though they  are  engaged  in  inspecting  and 
testing  the  same  motor.  Johnson  v.  E.  C. 
Clark  Motor  Co.  44:  830,  139  N.  W.  30,  173 
Mich.  277. 

(2)   Railroad  and  street  railway  cases. 

(See   also   same   heading   in   Digest   L.R.A. 

1-70.) 

Change  of  rule  by  statute,  see  supra,  II.  e, 

4,  b. 
Employee   of   carrier    riding   on   train    and 

persons  in  charge  thereof,  see  Gabriebs, 

53,  54,  59. 
Conflict    of    laws   as   to,    see    Conflict   of 

Laws,  64. 
See  also  supra,  65. 

804.  A  person  hired  by  one  employed  by 
a  railroad  company  to  unload  lumber  from 
cars  was  a  fellow  servant  with  a  switching 
crew  which  ran  a  train  against  the  car  on 
which  he  was  at  work,  so  that  he  fell  from 
it,  and  was  injured.  Knicely  v.  West  Vir- 
ginia M.  R.  Co.  17:  370,  61  S.  E.  811,  64  W. 
Va.  278. 

805.  The  conductor  and  brakeman  on  a 
freight  train  and  the  master  of  a  freight 
yard  are  fellow  servants  of  the  car  inspector 
in  the  yard.  Shuster  v.  Philadelphia,  B.  & 
W.  R.  Co.  4:  407,  62  Atl.  689,  6  Penn.  (Del.) 
4. 

806.  A  brakeman  on  a  railroad  cannot 
hold  the  company  liable  for  injuries  caused 
by  the  negligent  act  of  the  fireman  in 
throwing  coal  into  the  fire  box  on  a  down 
grade,  causing  a  dense  cloud  of  smoke  and 
gas  to  be  emitted,  so  as  to  choke  him  and 
render  him  unable  to  avoid  contact  with  a 
low  bridge;  since  it  is  the  act  of  a  fellow 
servant.  Johnson  v.  Boston  &  M.  R.  Co. 
4:  856,  62  Atl.  1021,  78  Vt.  344. 

807.  A  master  is^not  liable  to  a  member 
of  a  repair  gang  on  a  street  railway  for  in- 
juries due  wholly  and  entirely  to  the  gang 
boss,  in  failing  to  place  skids  safely  for  the 
unloading  of  rails  from  a  car.  Indianap- 
olis Traction  &  T.  Co.  v.  Kinney,  23:  711, 
85  N.  E.  954,  171  Ind.  612. 

808.  A  railway  company  is  not  liable  for 
the  death  of  its  servant  due  to  the  negli- 
gence of  a  motorman  in  charge  of  a  car 
which  is  taking  home  employees  who  have 
finished  their  day's  work,  among  whom  is 
decedent,  in  the  operation  of  the  car,  since 

the   motorman    is    a   fellow   servant   of   the 
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other   employees.      Kilduff  v.   Boston   Elev. 
R.  Co.  9:  873,  81  N.  E.  191,  195  Mass.  307. 

809.  Employees  engaged  in  constructing  a 
railroad  grade  are  not,  while  riding  to  their 
work  on  a  train,  fellow  servants  of  those  in 
charge  of  the  train,  where  they  have  nothing 
to  do  with  the  operation  of  it,  and  are  not 
governed  by  the  rules  and  regulations  which 
apply  to  the  train  operatives.  Jachetta  v. 
San  Pedro,  L.  A.  &  S.  L.  R.  Co.  52:  1106, 
105  Pac.  100,  36  Utah,  470.  (Annotated) 

810.  A  member  of  a  bridge  crew  who  is 
riding  home  from  his  work  on  a  push  car 
propelled  by  a  lever  car  placed  behind  it  i3 
a  fellow  servant  of  the  members  of  the  crew 
and  under  boss  in  charge  of  the  latter  car, 
so  that  he  cannot  hold  the  railroad  company 
liable  for  injury  due  to  their  negligence. 
Givens  v.  Southern  R.  Co.  22:  971,  49  So. 
180,  94  Miss.  830. 

Trainmen   and   telegraph   operator   or 
block   signal  operator. 

811.  A  telegraph  operator  who  receives  an 
order  from  the  train  dispatcher  for  delivery 
to  an  engineer  in  charge  of  a  train  is  his 
fellow  servant,  and  the  railroad  company 
cannot  be  held  liable  for  injury  to  the 
engineer  through  his  neglect  to  transcribe 
the  message  properly.  Rogers  v.  Pere  Mar- 
quette R.  Co.  52:  1 123,  131  N.  W.  159,  166 
Mich.  42.  (Annotated) 

812.  The  towerman  in  charge  of  the  sig- 
nals on  a  block  system  of  a  railroad  are  fel- 
low servants  of  engineers,  so  that  no  re- 
covery can  be  had  for  injury  to  the  latter 
by  the  negligent  operation  of  the  signals 
by  the  former,  Buteau  v.  New  York,  N.  H. 
&  H.  R.  Co.  52:  1 127,  87  Atl.  324,  35  R.  I. 
545.  (Annotated) 

813.  A  towerman  in  charge  of  the  inter- 
locking apparatus  and  signal  system  at  the 
crossing  of  two  railroads,  and  toward  whose 
salary  both  companies  contribute,  is  the 
fellow  servant  of  an  engineer  of  one  of  the 
roads,  so  that  he  cannot  hold  his  employer 
liable  in  case  he  is  injured  by  the  negligence 
of  the  towerman.  Stever  v.  Ann  Arbor  R. 
Co.  52:  1 139,  125  N.  W.  47,  160  Mich.  207. 

814.  The  operator  of  a  block  signal  is  a 
fellow  servant  of  an  engineer  in  charge  of  a 
train  which  should  be  protected  by  the 
block,  so  that  the  latter  cannot  hold  the 
railroad  company  liable  for  injuries  re- 
ceived from  collision  due  to  the  negligence 
of  the  operator.  Vermillion  v.  Baltimore 
&  O.  R.  Co.  52:  1 136,  38  App.  D.  G.  434. 
Trackmen  and  trainmen. 

815.  A  railroad  company  is  not  liable 
for  injury  to  a  signalman  working  near  the 
track,  by  ice  negligently  thrown  or  kicked 
from  a  rapidly  moving  train  by  a  baggage 
man,  since  the  men  are  fellow  servants.  Illi- 
nois C.  R.  Co.  V.  Hart,  52:  1117,  176  Fed. 
245,  100  G.  C.  A.  49. 

816.  The  engineer  of  a  construction  train 
and  a  laborer  employed  thereon  to  clear  the 
tracks  of  gravel  after  the  unloading  of  the 
cars  are  fellow  servants,  so  as  to  relieve  the 
employer  from  liability  for  injury  to  the 
latter  by  the  negligence  of  the  former,  al- 
though at  the  time  of  the  injury  the  laborer 
is  engaged  in  replacing  the  plow  or  scraper 
on  the  car  from  which  it  has  fallen.    Brad- 
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ford  Constr.   Co.  v.  Heflin,  12:  1040,  42  So. 

174,  88  Miss.  314. 

Men  on  different  trains. 

817.  Neither  the  conductor,  nor  engineer, 
nor  brakenian  of  a  work  train  with  which 
a  freight  train  collides,  is  a  fellow  servant 
of  the  head  brakcman  on  the  freight  train, 
in  the  sense  that  he  cannot  recover  from  the 
master  for  their  negligence.  Louisville  &  N. 
R.  Co.  V.  Brown,  13:  11 35,  106  S.  W.  795, 
127  Ky.  732. 

818.  A  railroad  company  is  liable  to  a 
head  brakeman  on  a  freight  train  on  its  road 
for  an  injury  which  is  the  result  of  ordinary 
negligence  of  the  engineer,  conductor,  and 
brakemen  of  one  of  its  work  trains.  Louis- 
ville &  N.  R.  Co.  V.  Brown,  13:  11 35,  106  S. 
W.  795,  127  Ky.  732. 

Private   railroads. 

819.  Servants  engaged  in  operating  a 
private  railroad  used  for  hauling  logs  to  a 
sawmill  and  for  transporting  other  em- 
ployees to  their  work  in  the  woods  are 
fellow  servants  with  such  other  employees, 
and  the  owner  of  the  mill  is  not  liable  to 
one  of  the  servants,  injured  in  the  opera- 
tion of  the  train  by  the  negligence  of  his  co- 
servants.  Roland  v.  Tift,  20:  354,  63  S. 
E.  133,  131  Ga.  683.  (Annotated) 

b.    Vice  principal;   superior  servant. 

(1)   In  general. 

(See  also  same  heading  in  Digest  L.R,A. 
1-10.) 

Delegation  of  master's  duty  to  fellow  serv- 
ant, see  supra,  II.  e,  2, 

Injury  to  vice  principal  by  negligence  of 
subordinate,  see  supra,  718. 

Liability  of  superintendent,  see  infra,  1050- 
1053. 

Error  in  instruction  as  to  master's  liability 
for  negligence  of  superintendent,  see 
Appeal  and  Error,  1351. 

Presumption  as  to  superior  servant's  au- 
thority to  direct  mode  of  work,  see 
Evidence,  186. 

Question  for  jury  as  to,  see  Trial,  121,  122, 
253,  254. 

820.  The  term  "vice  principal,"  as  used  in 
the  fellow-servant  law,  includes  any  serv- 
ant who  represents  the  master  in  discharge 
of  those  personal,  absolute,  or  nonassign- 
able duties  which  every  master  owes  to  his 
servants.  Moore  v.  Dublin  Cotton  Mills, 
10:  772,  56  S.  E.  839,  127  Ga.  609. 

821.  Whether  a  person  is  a  fellow  servant 
or  a  vice  principal  of  the  master  depends 
not  upon  his  grade  or  title  or  position  in 
the  service,  but  upon  the  duties  which  he 
performs  towards  the  other  servants.  Moore 
V.  Dublin  Cotton  Mills,  10:  772,  56  S.  E. 
839,  127  Ga.  609. 

822.  Mere  supervision  by  one  servant  over 
the  work  in  which  a  number  are  engaged 
will  not  necessarily  raise  him  from  the  po- 
sition of  a  fellow  servant  to  that  of  a  vice 
principal,  but  supervision  coupled  with  the 
discharge  of  other  duties  in  connection 
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therewith  may  have  this  effect.  Moore  v. 
Dublin  Cotton  Mills,  10:  772,  56  S.  E.  839, 
127  Ga.  609. 

823.  The  test  by  which  to  determine 
whether  a  servant  was  acting  as  a  vice 
principal  or  as  a  fellow  servant  is  wheth- 
er, at  the  time  of  injury,  he  was  intrusted 
with  the  performance  of  some  absolute  and 
personal  duty  of  the  master,  not  the  rank  or 
authority,  but  the  nature  of  the  service, 
being  controlling.  Pasco  v.  Minneapolis 
Steel  &  M.  Co.  18:  153,  117  N.  W.  479,  105 
Minn.    132. 

824.  The  doctrine  that  a  servant  cannot 
recover  from  the  master,  for  injuries  not  re- 
sulting in  death,  for  ordinary  negligence  of 
its  superior  oflicers,  is  limited  in  its  appli- 
cation to  cases  in  which  the  servant  is  in- 
jured by  the  negligence  of  the  superior  offi- 
cer who  has  immediate  control  of,  or  super- 
vision over.  him.  Louisville  &  N.  R.  Co.  v. 
Brown,  13:  1135,  106  S.  W.  795,  127  Ky.  732. 

825.  A  master  is  not  liable  for  an  act  of 
his  superintendent  which  is  the  subject  of 
performance  by  ordinary  subordinate  em- 
ployees and  includes  no  element  of  superior 
duty,  supervision,  or  command,  under  a 
statute  imposing  a  liability  upon  the  mas- 
ter for  the  death  of  his  servant  where  the 
injury  is  caused  "by  reason  of  the  negli- 
gence of  any  person  in  the  service  of  the 
employer,  intrusted  with  and  exercising  su- 
perintendence; whose  sole  or  principal  duty 
is  that  of  superintendence."  Gallagher  v. 
Newman,  16:  146,  83  N.  E.  480,  190  N.  Y. 
444.  (Annotated) 

826.  A  plumber  does  not,  with  reference 
to  his  helper,  exercise  suporiiitendence, 
within  the  meaning  of  an  employers'  liabil- 
ity law  rendering  the  master  liable  for  in- 
juries to  employees  caused  by  the  negli- 
gence of  a  person  intrusted  with  and  exer- 
cising superintendence.  McConnell  v.  Morse 
Iron  Works  &  Drv  Dock  Co.  10:  419,  80  N. 
E.  190,  187  N.  Y.  341. 

827.  One  charged  with  the  duty  in  a  steel 
mill  of  giving  warning  to  the  employees 
when  a  heat  was  to  be  blown,  that  they 
might  reach  a  place  of  safety,  is  a  vice  prin- 
cipal of  the  master,  for  whose  negligence 
with  respect  to  that  duty  the  master  will  be 
liable.  Illinois  Steel  Co.  v.  Ziemkowski, 
4:  1 161,  77  N.  E.  190,  220  111.  324. 

(Annotated)' 

828.  A  servant  in  charge  of  machinery, 
who  has  assumed  the  duty  of  warning  an- 
other employed  about  it  when  the  machinery 
was  to  be  started,  which  would  render  the 
latter's  position  perilous,  is  not,  with  re- 
spect to  the  performance  of  that  duty,  his 
fellow  servant.  Ondis'v/ Great  A.  &  P.  Tea 
Co.  (N.  J.  Err.  &  App.)  46:777,  81  Atl. 
856,  82  N.  J.  L.  511. 

829.  The  failure  of  a  hatch  tender  to  give 
a  coal  heaver  engaged  in  unloading  the  hold 
of  defendant's  boat  by  means  of  a  coal  buck- 
et operated  by  a  crane,  the  customary  warn- 
ing before  lowering  the  bucket,  is  the  negli- 
gence of  a  vice  principal,  and  not  of  a  fel- 
low servant,  as  the  duty  to  give  warning  in 
such  case  is  an  absolute,  nonassignable  duly 
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of  the  master.     Anderson  v.  Pittsburg  Coal 
Co.  26:  624,   122  N.  W.  794,  108  Minn.  455. 

( Annotated ) 

830.  A  "straw  boss"  engaged  with  another 
servant  in  doing  the  ordinary  work  of  rais- 
ing a  casting  with  a  block,  tackle,  and  hook 
operated  by  steam,  who  directs  such  other 
servant  to  arrange  a  block  under  the  cast- 
ing, which  he  does  only  after  assurance  of 
the  straw  boss,  upon  fear  expressed  by  the 
servant  that  the  hook  will  slip  off,  that  it 
will  hold,  and  that  he,  the  straw  boss,  will 
take  the  risk,  is  but  a  fellow  servant,  and 
not  capable,  by  such  assurance,  of  charging 
the  master  with  liability  for  injuries  caused 
liy  the  falling  of  the  casting  while  the  serv- 
ant was  engaged  in  obeying  the  order. 
Tasco  V.  Minneapolis  Steel  &  Machinery  Co. 
18:  153,  117  N.  W.  479,  105  Minn.  132. 
Foreman. 

On  railroads,  see  infra,  847. 
Section  foreman,  see  infra,  849-851. 
See  also  supra,  719. 

831.  A  foreman  engaged  with  other  serv- 
ants in  doing  the  ordinary  work  of  the  mas- 
ter, but  who  has  the  power  to  direct  and 
who  does  direct  the  general  progress  of 
work,  does  not  become  a  vice  principal  by 
ordering  another  servant  to  do  a  particular 
thing  whereby  such  other  servant  is  injured, 
since  the  exercise  of  control  is  but  the  act 
of  a  superior  servant.  Pasco  v.  Minneapolis 
Steel  &  Machinery  Co.  18:  153,  117  N.  W. 
479,   105   Minn.   132. 

832.  A  foreman  becomes  a  fellow  servant 
of  the  laborers  in  making  use  of  the  means 
which  t]^e  master  has  provided  to  render 
the  working  place  safe  for  the  employees. 
Brown  v.  People's  Gaslight  Co.  22:  738,  71 
Atl.  204,  81  Vt.  477. 

833.  The  foreman  of  a  gang  of  men  lay- 
ing a  pipe  in  a  trench  is  a  fellow  servant  of 
the  laborers  in  making  use  of  the  timbers 
provided  by  the  master  for  shoring  the  sides 
of  the  trench  when  necessary,  to  protect 
them  from  falling,  so  that  the  master  is 
not  liable  for  injury  to  a  laborer  through  a 
caving  in  of  the  earth  upon  him  through 
the  foreman's  failure  to  shore  it.  Brown  v. 
People's  Gaslight  Co.  22:  738,  71  Atl.  204, 
81  Vt,  477. 

834.  A  foreman  employed  under  a  super- 
intendent who  was  under  a  manager  in  dis- 
mantling heavy  machinery,  for  which  pur- 
pose and  at  his  direction  a  heavy  wooden 
frame  had  been  erected  and  temporarily  fas- 
tened in  place  with  guy  ropes,  is  a  fellow 
servant,  and  not  a  vice  principal,  as  regards 
a  common  laborer  whom  he  had  directed  to 
go  upon  the  frame,  and  who  was  injured  by 
the  falling  thereof,  caused  by  the  foreman 
untying  one  of  the  temporary  guy  ropes 
so  that  they  could  use  it  at  another  place 
as  a  permanent  one,  as  the  act  of  the  fore- 
man in  untying  the  rope  was  the  act  of  a 
servant  in  common  employment  with  the  in- 
jured servant,  and  is  therefore  one  for  which 
the  master  is  not  liable.  Westinghouse,  C. 
K.  &  Co.  V.  Callaghan,  19:  361,  155  Fed. 
397.  83  C.  O.  A.  669. 

835.  The  act  of  a  foreman  in  charge  of  the 
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work  at  a  coal  elevator  of  a  railroad  com- 
pany, in  starting  the  machinery  to  raise 
a  bucket  while  a  servant  was  in  a  position 
of  peril  in  the  shaft,  is  that  of  a  fellow 
servant  of  the  latter,  and  not  that  of  the 
employer.  Peterson  v.  Chicago,  R.  I.  &  P. 
R.  Co.  46:  756,  128  N.  W.  932,  149  Iowa, 
49(5.  (Annotated) 

836.  A  blaster  working  with  others  un- 
der a  foreman,  all  constituting  a  stone- 
quarry  crew,  is  a  fellow  servant  of  such 
foreman  in  respect  to  duties  of  the  latter 
as  to  guarding  against  the  working  place 
of  those  under  him  being  made  unsafe  by 
the  rolling  down  from  one  level  to  another 
of  earth  or  rock  in  the  course  of  quarry 
work.  Knudsen  v.  La  Crosse  Stone  Co. 
33:  223,  130  K.  W.  519,  145  Wis.  394. 

837.  The  foreman  of  a  crew  erecting  a 
water  tank,  or  removing  heavy  machinery 
from  a  car  to  a  factory,  or  moving  a  pile 
driver,  or  in  charge  of  a  train  crew,  or  the 
crew  of  a  vessel,  or  a  dock  crew,  in  regard 
to  all  the  details  of  the  general  employ- 
ment, as  regards  the  safe-place  rule,  is  a 
fellow  servant  of  the  men  under  him. 
Knudsen  v.  La  Crosse  Stone  Co.  33:  223, 
130  N.  W.  519,  145  Wis.  394. 

838.  An  assistant  foreman  who  is  expect- 
ed to  lead  in  the  work,  and,  in  the  ab- 
sence of  the  foreman,  tell  the  men  what 
they  are  to  do  in  Carrying  out  instruc- 
tions given  him  by  the  foreman,  but  who 
has  no  authority  to  employ  or  discharge 
men,  does  not  charge  the  employer  with 
liability  for  his  acts  to  other  employees, 
under  a  statute  providing  that  persons  in- 
trusted with  the  authority  of  superintend- 
ence, control,  or  command  of  other  serv- 
ants, or  authorized  to  direct  them  in  the 
performance  of  their  duties,  are  vice  prin- 
cipals. Missouri,  K.  &  T.  R.  Co.  v.  Day, 
34:  III,  136  S.  W.  435,  104  Tex.  237. 

839.  The  negligence  of  a  foreman  super- 
vising different  gangs  of  men  engaged  in  ex- 
cavating on  a  hillside  in  constructing  an  in- 
sufficient barrier  to  protect  the  man  lower 
down  from  material  loosened  by  those  fur- 
ther up  is  that  of  the  master,  and  not  of 
a  fellow  servant  of  the  workman.  Paulsen 
V.  Feroglio,  46:  629,  131  Pac.  1163,  73  Wash. 
417. 

840.  A  shipowner  who  furnishes  sufficient 
men  safely  to  load  the  vessel  is  not  liable 
for  injury  to  a  laborer  working  in  the  hold, 
because  the  foreman  delegates  too  few  hands 
to  such  place  to  handle  the  material  sent 
down,  or  permits  too  much  to  go  down  at 
once  to  be  safely  handled  by  the  men  at 
work,  since  the  foreman  is,  with  respect  to 
such  details  of  the  work,  a  fellow  servant 
of  the  injured  employee.  Dair  v.  New 
York  &  Porto  Rico  S.  S.  Co.  40:  918,  97  N, 
E.  711,  204  N.  Y.  341.  (Annotated) 
Engineer. 

841.  The  engineer  in  charge  of  the  op- 
eration of  a  steam  shovel  in  a  gravel  pit 

i  is  a  fellow  servant  of  a  pitman  whose  duty  it 
was,  with  the  assistance  of  other  pitmen, 
to  take  up  a  6-foot  section  of  track  from 
the  rear  of  the  outfit  used  in  operating 
such  shovel,  and  carry  it  forward  and  fasten 
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it  in  position  in  front  of  the  shovel  as  the 
work  progressed.  Jemming  v.  Great  North- 
ern R.  Co.  i:  696,  104  N.  W.  1079,  96  Minn. 
302. 

In  mine. 
For  what  acts  of  fellow  servant  master  is 

liable,  see  infra,  864,  865. 
Question  for  jury  as  to,  see  Trial,  121. 

842.  The  fact  that  the  statute  requires 
break  throughs  for  air  to  be  made  every 
hundred  feet  as  the  work  progresses  in  a 
mine  does  not  prevent  the  nine  boss,  upon 
whom  the  performance  of  this  duty  is  spe- 
cifically imposed  by  another  section  of  the 
statute,  from  being  a  fellow  servant,  with 
respect  to  its  performance,  of  miners,  so 
as  to  relieve  the  operator  of  the  mine  from 
liability  for  injuries  sustained  by  a  miner 
on  account  of  the  negligent  performance  of 
this  duty.  Bralley  v.  Tidewater  Coal  & 
Coke  Co.  40:  945,  66  S.  E.  684,  66  W.  Va. 
278.  (Annotated) 

843.  An  employee  of  a  mine  may  rely  on 
the  promise  of  a  pit  boss  who  employs  and 
discharges  the  operatives  and  has  imme- 
diate charge  of  the  actual  underground  op- 
erations of  the  mine,  to  repair  the  cover  of 
the  cage,  made  in  response  to  his  complaint 
of  its  insufficiency.  Poll  v.  Numa  Block 
Coal  Co.  33:  646,  i27  N.  W.  1105,  149  Iowa, 
104. 

844.  Compliance  with  a  statute  requiring 
the  employment  of  a  competent  mine  boss 
does  not  absolve  the  mine  owner  from  lia- 
bility for  injuries  caused  by  failure  to  per- 
form his  common-law  duties  with  respect 
to  the  safety  of  the  mine,  although  the 
statute  specifically  charges  the  mine  boss 
with  the  performance  of  the  duty  the 
neglect  of  which  causes  injury  to  an  em- 
ployee. Smith  V.  Dayton  Coal  &  I.  Co. 
4:  1180,  92  S.  W.  62,  115  Tenn.  543. 

845.  The  act  of  a  pit  boss  in  assisting  a 
miner  to  run  cars  out  of  his  room  to  be 
taken  to  the  pit  mouth  is  that  of  a  fellow 
servant,  and  not  of  a  vice  principal.  Cava- 
naugh  V.  Centerville  Block  Coal  Co.  7:  907, 
109  N.  W.  303,  131  Iowa,  700. 

(2)  Railroad  and  street  railway  cases. 

(See   also   same   heading   in  Digest  L.R.A. 
1-70.) 

Change  of  rule  by  statute,  see  supra,  II.  e, 

4,  b. 
See  also  infra,  871. 

846.  An  independent  contractor  to  whom 
a  railroad  company  intrusts  the  perform- 
ance of  its  positive  duty  to  provide  its  serv- 
ants a  reasonably  safe  place  to  work  there- 
by becomes  a  vice  principal,  and  his  negli- 
gent performance  of  those  duties  becomes 
notice  to  the  company,  rendering  it  liable 
for  injuries  to  its  servants  resulting  there- 
from. Vickers  v.  Kanawha  &  W.  V.  R.  Co. 
20:  793,  63  S.  E.  367,  64  W.  Va.  474. 

847.  That  a  foreman  directing  the  loading 
of  wheels  onto  a  car  undertakes  to  block 
them  so  as  to  prevent  their  rolling  back  on 
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the  workmen  does  not,  as  matter  of  law, 
prevent  his  negligence  in  performing  that 
act  from  being  witliin  a  constitutional  pro- 
vision making  the  master  liable  for  injuries, 
to  servants  resulting  from  negligence  of  a 
superior  officer  having  a  right  to  control 
or  direct  the  services  of  a  person  injured. 
Rippy  V.  Southern  R.  Co.  21:  601,  61  S.  E. 
1010,  80  S.  C.  539.  (Annotated) 

Train  despatcher. 

848.  A  train  despatcher  of  a  railroad  com- 
pany, whose  duty  is  to  issue  telegraphic  or- 
ders for  the  movement  of  trains  upon  a 
single-track  road,  in  the  name  of  the  super- 
intendent, and  to  see  that  they  are  trans- 
mitted, is  not  a  fellow  servant  of  a  fire- 
man upon  one  of  the  locomotives  of  the 
company.  Ricker  v.  Central  R.  Co.  (N.  J. 
Err.  &  App.)  7:  650,  64  Atl.  1068,  73  N.  J. 
L.  751.  (Annotated) 
Section  foreman. 

849.  A  railroad  company  ia  not  liable  for 
the  death  of  an  engineer  through  the  negli- 
gence of  its  section  foreman  in  leaving  a 
switch  open.  Chicago,  I.  &  L.  R.  Co.  v. 
Barker,  17:  542,  83  N.  E.  369,  169  Ind.  670. 

(Annotated) 

850.  Representations  of  the  foreman  in 
charge  of  a  section  of  railroad  on  which  a 
landslide  occurs,  to  the  foremen  of  other 
sections  who  have  brought  their  crews  to 
help  clear  the  tracks,  that  he  examined  the 
place  before  dark  and  it  was  safe,  are  those 
oi  a  fellow  servant  of  the  men  en  ,:\ged  in 
the  common  enterprise;  and  the  master  is 
not  responsible  for  their  inaccuracy.  Ma- 
loney  v.  Florence  &  C.  C.  R.  Co.  19:  348, 
89  I'ac.  649,  39  Colo.  384.  '^ 

851.  A  section  foreman  on  a  railroad,  hav-  ^ 
ing  direction  of  the  movement  of  a  hand 
car  used  by  the  men,  is  a  vice  principal  in 
having  the  car  propelled  at  a  reckless  speed 
on  down  grade  in  the  face  of  an  approach- 
ing train  of  which  he  has  knowledge,  and 
suddenly  applying  the  brake  without  warn- 
ing when  the  train  comes  into  view,  so  as 
to  throw  a  section  man  from  the  car  to  his 
injury.  Tills  v.  Great  Northern  R.  Co. 
20:  434,  97  Pac.  737,  50  Wash.  536. 

(Annotated) 
Street  car  starter. 

852.  A  car  despatcher  to  whom  is  confided 
the  management  of  cars  on  a  street  rail- 
way is  an  employee  intrusted  with  and  ex- 
ercising superintendence,  and  whose  sole  and 
principal  duty  is  that  of  superintendence, 
within  the  meaning  of  a  statute  rendering 
the  employer  responsible  for  the  negligence 
of  such  person.  Fitzgerald  v.  Worcester  & 
S.  Street  R.  Co.  19:  239,  85  N.  E.  911,  200 
Mass.  105. 

Street  railway  employees  generally. 

853.  A  barn  man  of  a  street  car  company, 
who  is  charged  with  the  duty  of  substitut- 
ing a  perfect  car  for  one  which  has  become 
disabled  during  a  run,  represents  the  com- 
pany so  far  as  the  selection  of  the  car 
and  its  fittings  is  concerned,  and  is  not  a 
fellow  servant  of  conductors  on  the  road. 
Chicago  Union  Traction  Co.  v.  Sawusch, 
1:  670,  75  N.  E.  797,  218  111.  130. 
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6.    For    what    acts    of    fellow    servant 
master  is  liable. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Concurrent  negligence  of  master  and  fellow 
servant,  see  supra,  II.  e,  3. 

Change  of  rule  by  statute,  see  supra,  II.  e, 
4. 

Who  are  fellow  servants,  see  supra,  II.  e,  5. 

Liability  for  assault,  see  infra,  953-955. 

Instruction  as  to  master's  liability  for  neg- 
ligence of  superintendent,  see  Appeal 
AND  Error,  1351. 

Sufficiency  of  evidence  to  show  that  fall  of 
staging  was  due  to  negligence  of  super- 
intendents, see  Evidence,  2124,  2142, 

Question  for  jury  as  to,  see  Trial,  253,  254. 

See  also  supra,  434. 

854.  A  master  Is  not  responsible  for 
damages  to  his  servant,  due  to  the  latter's 
obedience  of  an  order  given  by  a  fellow 
servant,  unless  the  latter  had  authority 
from  the  master  to  give  it.  McMillan  v. 
Middle  States  Coal  &  Coke  Co.  11:840,  57 
S.  E.  129,  61  W.  Va.  531. 

855.  A  master  is  liable  for  an  injury  sus- 
tained by  a  servant  while  attempting  to 
clean  machinery  which  was  in  motion,  in 
accordance  with  an  order  given  by  anoth- 
er servant  who  was  authorized  by  the  mas- 
ter to  give  general  directions,  where  the  in- 
jured servant  was  free  from  negligence,  and 
the  accident  was  due  to  a  latent  danger  of 
which  the  master  knew  or  ought  to  have 
known.  Moore  v.  Dublin  Cotton  Mills, 
10:  772,   56   S.   E.   839,   127   Ga.   G09. 

(Annotated^ 

856.  A  servant  injured  by  reason  of  a 
latent  danger  in  a  machine  which  he  was 
cleaning  while  it  was  in  motion,  in  accord- 
ance with  the  commands  of  another  servant 
accustomed  to  give  directions,  must,  in  or- 
der to  fix  responsibility  on  the  master,  show 
not  only  that  the  order  was  given  and 
obeyed,  but  that  it  involved  an  act  of  such 
character  that,  from  the  nature  of  things, 
the  direction  must  have  emanated  from  the 
master;  and  it  must  also  appear  that  the 
servant  who  gave  it  was  in  terms  author- 
ized by  the  master  to  giye  the  general  or- 
der, or  tliat  the  scope  of  his  'employment 
was  such  that  his  authority  extended  to 
giving  general  orders  of  that  description. 
Moore  v.  Dublin  Cotton  Mills,  10:  772,  56 
S.  E.  839,   127  Ga.  609. 

857.  When  the  place  assigned  by  the  em- 
ployer to  his  employee  to  work  is  safe  for 
him  while  certain  machinery,  with  which  he 
is  obliged  to  come  in  contact  and  over 
M'hich  he  has  no  control,  is  at  rest,  but  is 
liable  to  become  a  place  of  great  peril  to 
him  the  instant  such  machinery  is  started 
in  motion,  and  a  previous  method  of  warn- 
ing him  of  such  starting  had  been  uniform- 
ly pursued  by  the  employer  through  the  act 
fif  another  employee,  who  was  in  control 
of  the  machinery,  and  had  undertaken  the 
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duty  of  giving  such  warning,  the  neglect  of 
the  latter  to  give  the  warning  is  legally  im- 
putable to  the  employer.  Ondis  v.  Great  A. 
&  P.  Tea  Co.  (N.  J.  Err.  &  App.)  46:  777, 
81  Atl.  850,  82  N.  J.  L.  511. 

858.  The  owner  of  a  theater  is  not  liable 
for  injury  to  an  actor  employed  by  hinft, 
which  is  caused  by  a  missile  thrown  by  an- 
other actor  at  a  time  when  all  the  em- 
ployees, including  the  stage  manager,  are 
engaged  in  a  frolic,  since  such  acts  are  en- 
tirely outside  the  scope  of  the  employment, 
and  the  employer  is  not  answerable  for 
them.  Novelty  Theater  Co.  v.  Whitcomb, 
37:  514,  106  Pac.  1012,  47  Colo.  110. 

859.  Failure  to  warn  a  servant  as  to  the 
danger  of  throwing  an  ice  pick  over  a  par- 
tition into  a  room  where  others  are  work- 
ing without  giving  adequate  notice,  upon 
giving  him  a  direction  to  do  so,  is  not  neg- 
ligence on  the  part  of  the  master  which  will 
render  him  liable  for  personal  injuries 
caused  by  absence  of  such  notice,  since  the 
servant  had  such  knowledge,  and  the  order 
must  be  interpreted  as  a  direction  to  per- 
form the  service  in  a  proper  way.  Desau- 
tels  V.  Cloutier,  i:66g,  75  N.  E.  703,  189 
Mass.  349.  (Annotated) 

860.  A  master  who  employs  a  competent 
oarsman  to  transport  employees  from  the 
shore  to  a  barge  in  the  river  where  they  are 
at  work,  and  designates  a  sufficient  number 
of  competent  persons  to  assist  him  in  han- 
dling the  craft,  is  not  liable  for  an  injury 
caused  by  an  attempt  on  the  part  of  the 
workmen  to  reach  the  barge,  in  the  absence 
of  the  foreman  and  competent  assistants, 
by  substituting  an  incompetent  person  in 
their  place.  Chrismer  v.  Bell  Teleph.  Co. 
6:  492,  92  S.  W.  378,  194  Mo.  189.  ; 

861.  A  master  engaged  in  repairing  a  sub- 
marine cable  by  the  use  of  a  barge  anchored 
in  the  stream,  from  which  the  cable  sags 
into  the  water,  is  not  liable  for  the  death  of 
a  woi'kman  by  the  overturning  of  the  boat 
in  which  he  is  being  transported  to  the 
barge  through  the  fouling  of  the  cable,  where 
the  fouling  is  caused  by  the  negligent  use  of 
an  oar  by  a  fellow  servant,  who  imdertakes 
to  do  the  rowing  without  direction  from  the 
master,  and  for  whose  conduct  the  master  is 
not  responsible.  Chrismer  v.  Bell  Teleph. 
Co.  6:  492,  92  S.  W.  378,  194  Mo.  189. 

862.  The  keepers  of  a  camel  in  a  place  of 
amusement,  who  know  that  it  is  of  vicious 
disposition,  are  bound  to  protect  from  in- 
jury fellow  servants  who  are  ignorant  of 
that  fact,  and  whose  duties  require  them 
to  be  about  the  animal,  by  warning  them 
of  the  danger;  and  in  the  performance  of 
this  duty  they  act  as  the  master's  repre- 
sentatives, so  that  their  knowledge  is  im- 
puted to  the  master.  Gooding  v.  Chutes  Co, 
23:  1071,  102  Pac.  819,  155  Cal.  620. 

863.  The  representative  of  the  master  who, 
contrary  to  the  customary  way  of  doing  the 
work,  directs  persons  engaged  in  excavating 
a  clay  bank  to  work  under  a  protruding 
mass  of  clay,  with  knowledge  that  it  is 
likely  to  fall  at  any  moment,  and  is  dan- 
gerous \o   the   employees,    and   who   is,   or 
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ought  to  be,  aware  that  they  do  not  appre- 
ciate the  danger,  does  not  act  as  to  a  mere 
detail  of  the  work,  but  with  reference  to 
a  situation  not  involved  in  the  ordinary 
routine  of  employment,  and  the  master  may 
be  liable  for  injury  caused  thereby.  Fred- 
ericks V.  Fort  Dodge  Brick  &  Tile  Co.  48: 
925,  131  N.  W.  766,  151  Iowa,  637. 
In  mine. 
Change  of  rule  by  statute,  see  supra,  752- 

754. 
See  also  infra,  866,  884. 

864.  Requiring  a  mine  operator  to  em- 
ploy only  licensed  pit  bosses  does  not  re- 
lieve him  from  liability  for  the  negligence 
of  his  employees  so  far  as  it  pertains  to 
the  performance  of  the  nondelegable  duties 
of  the  master.  Poll  v.  Numa  Block  Coal 
Co.  33:  646,  127  N.  W.  1105,  149  Iowa,  104. 

865.  A  mining  company  is  not  liable  for 
personal  injuries  sustained  by  an  employee, 
from  an  explosion  of  dynamite  caps  which 
he  was  handling  in  obedience  to  an  order  of 
a  mine  boss  appointed  pursuant  to  stat- 
ute, and  who  in  giving  such  order  acted 
without  the  scope  of  his  specified  duties. 
McMillan  v.  Middle  States  Coal  &  Coke  Co. 
11:  840,  57  S.  E.  129,  61  W.  Va.  531. 

( Annotated ) 

b.   Railroad  and  street  railway   cases. 

(See   also   same   heading   in  Digest  L.R.A. 

1-10.) 

Who  are  fellow  servants,  see  supra,  II.  e,  5. 
See  also  supra,  397. 

866.  A  mine  owner  who  gratuitously 
transports  by  train  employees  between  their 
homes  and  place  of  work  may  be  liable  for 
injury  to  them  through  collision  of  the 
train  with  runaway  cars,  where  a  derailing 
device  is  necessary,  and  has  been  provided 
to  prevent  such  accidents,  but  superior  of- 
ficers of  the  plant  have  failed  to  instruct 
employees  as  to  the  use  of  the  device,  and 
to  exercise  proper  supervision  over  them 
with  respect  to  such  use.  Dayton  Coal  & 
Iron  Co.  v.  Dodd,  37:  456,  188  Fed.  597, 
110  C.  C.  A.  395. 

867.  A  railroad  company  is  answerable  to 
its  employee  for  the  negligence  of  its  car 
inspector  in  sending  out  after  inspection  a 
car  which  he  knows,  or  by  the  exercise  of 
ordinary  care  should  have  known,  was  de- 
fective and  dangerous.  Ward  v.  Pullman 
Co.  25:  343,  114  S.  W.  754,  131  Ky.  142. 

868.  It  is  negligence  for  an  employee  en- 
gaged in  transferring  coal  from  a  car  to  the 
tender  of  an  engine  to  attempt  to  throw 
a  lump  weighing  100  pounds  across  the  in- 
tervening space  of  several  feet,  when  he 
knows  that  the  care  taker  of  the  engine  is 
working  about  it,  and  likely  to  be  injured 
in  case  the  effort  is  unsuccessful.  Fitzger- 
ald v.  Southern  R.  Co.  6:  337,  54  S.  E.  391, 
141  N.  C.  530. 

869.  A  telegram  directing  a  conductor  to 
take  on  a  car  with  a  broken  drawbar  next 
his  cabin  car  means  next  behind  at  the  end 
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of  the  train,  and  the  superintendent  sending 
it  cannot  be  charged  with  negligence  in  case 
the  conductor  places  the  car  in  front  of 
the  cabin  car,  where  it  injures  a  ^'ellow  em- 
ployee. Shuster  v.  Philadelphia,  B.  &  W. 
R.  Co.  4:  407,  62  Atl.  689,  6  Penn.  (Del.) 
4.  (Annotated) 

870.  It  is  the  duty  of  the  engineer  and  con- 
ductor in  charge  of  a  work  train  standing  on 
the  main  track  of  a  railroad  on  the  time  of 
a  freight  train  to  know  that  the  proper 
measures  have  been  taken  to  flag  the  freight 
or  notify  it  that  the  work  train  is  on  the 
track;  and  the  fact  that  the  engineer  tells 
the  brakeman  to  flag  the  freight,  and  sup- 
poses he  has  done  so,  will  not  relieve  the 
company  from  liability  to  an  employee  who 
is  injured  in  a  collision  due  to  a  failure  to 
perform  such  duty,  which  is  gross  negli- 
gence. Louisville  &  N.  R.  Co.  v.  Brown,  13: 
1 135,  106  S.  W.  795,  127  Ky.  732. 

871.  A  track  walker,  in  pointing  out  to  a 
crew  removing  snow  from  the  track  places 
where  ice  had  accumulated  so  that  the 
plow  ought  to  be  stopped  and  the  ice  re- 
moved by  hand,  does  not  perform  a  duty  of 
the  master,  but  merely  that  of  a  fellow 
servant  of  the  crew,  for  whose  negligence 
the  master  is  not  responsible  to  members 
of  the  crew.  Neagle  v.  Syracuse,  B.  &  N.  Y. 
R.  Co.  25:  321,  77  N.  E.  1064,  185  N.  Y.  270. 

872.  A  street  car  company  does  not  dis- 
charge its  duty  to  motormen  by  placing  rear 
lights  at  places  whence  they  are  to  be  tak- 
en and  attached  to  cars  by  conductors,  but 
is  liable  for  an  injury  to  a  motorman  due 
to  the  failure  of  a  conductor  properly  to 
equip  his  car  with  a  light.  Carter  v.  Mc- 
Dermott,  10:  1103,  29  App.  D.  C.  145. 

( Annotated ) 

nill.  Liability    of    master    for    acts    of 
servant  or  independent  contractor. 

a.  For  acts  of  servant  or  agent. 

1.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Existence  of  relation  of  master  and  servant 
for  purpose  of  holding  master  liable  for 
servant's  acts,  see  supra,  18-58. 

Liability  tp  ser-fant  of  third  person,  see 
supra,  473-475. 

Liability  for  acts  of  contractor's  employees, 
see  infra,  995. 

Verdict  against  master  and  in  favor  of 
employee  in  action  against  both,  see 
Appeal  and  ErPvOB,  370,  525,  915; 
Judgment,  213,  214. 

Liability  of  owner  of  automobile  for  injury 
by  negligence  of  driver,  see  Automo- 
biles, 55,  56. 

Responsibility  for  acts  of  carrier's  servants 
generally,  see  Caebieks. 

Carrier's  liability  for  arrest  of  passenger, 
see  Carriers,  II.  a,  3,  d. 

Ordering  or  advising  passengers  to  jump 
from  train,  see  Carriers,  572-575. 
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Liability  for  •  negligence  of  employees  of 
charitable  institution,  see  Chabities, 
II.  c. 

Liability  of  one  hiring  convict  for  torts  of, 
see  Convicts,  1,  2. 

Liability  of  members  of  corporation  carry- 
ing on  dentistry  business  in  violation 
of  local  law,  see  Corporations,  307. 

Punitive  damages  for,  see  Damages,  II.  b. 

Liability  of  dentist  for  injuries  by  unskilled 
employee,  see  Damages,  65. 

Abusive  language  as  justification  for  serv- 
ant's act,  see  Death,  43. 

Liability  of  druggist  for  negligence  of  clerk, 
see  Drugs  and  Druggists,  5. 

Injury  to  person  riding  on  elevator,  see 
Elevators,  2,  12,  13. 

Burden  of  proving  that  minor  was  compe- 
tent to  act  as  motorman,  see  Evidence, 
404. 

Admissibility  of  servant's  declarations,  see 
Evidence,  X.  e. 

Admissibility  of  chauffeur's  statements  and 
conduct  at  time  of  accident,  see  Evi- 
dence, 1412,  1413. 

Right  of  negligent  servant  to  testify  as  to 
his  intent,  see  Evidence,  1614. 

Relevancy  of  evidence  generally,   see  Evi- 
dence, 1806. 
>>    Sufficiency  of  evidence  as  to  servant's  neg- 
ligence, see  Evidence,  2143,  2144. 

Sufficiency  of  evidence  to  prove  that  master 
was  responsible  for  trespass,  see  Evi- 
dence, 2144. 

Liability  for  false  arrest  by  employee,  see 
False  Imprisonment,  11,  19-25. 

Liability  for  injury  resulting  from  fright 
caused  by  servant,  see  Fright,  6. 

Liabili%,  of  municipality  for  negligence  of 
offi§>^  or  employees,  see  Highways, 
ITJP  ^5;      Municipal     Corporations, 

n.ni;, «. 

^  Fright  ,of  horse  on  highway  by  servants,  see 

Highways,  277. 
Liability  of  hospital  for  negligence  of  nurses 

or  attendants,  see  Hospitals,  2-8. 
Liability  of  incompetent  for  negligence  of 

servants,    see    Incompetent    Persons, 

16. 
Liability  of  infant  for  negligence  of  serv- 
ant, see  Infants,  63. 
Liability  of  innkeepers  for  acts  of  servants, 

see  Innkeepers. 
Liability  for  selling  of  liquor  by  employee, 

see  Intoxicating  Liquors,  III.  b;  III. 

c. 
Negligence   of   driver   of  hired   carriage  in 

leaving  team  with  consent  of  occupant, 

see  Livery  Stable,  2. 
Liability   for   dishonesty  of   messenger,   see 

Messenger  Service,  1. 
Liability  of  owner  of  horse  left  by  servant 

tmhitched  in  street  for  injury  done  by, 

see  Negligence,  190. 
Imputing  to  master  negligence  of  servant 

in  failing  to  protect  his  own  child,  see 

Negligence,  276. 
Parent's  liability  for  negligence  of  child,  see 

Parent  and  Child,   19-24. 
Joint  suit  against  master  and  servant,  see 

Parties,  202-207. 
Pleading  in  action  against  master  for  acts 

of  servant,  see  Pleading,  314-316. 
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Liability  of  railroad  for  fire  caused  by  neg-  l- 

ligence  of  servant,  see  Railroads,  204, 

205. 
Liability  of  state  for  torts  of  officers,  see 

State,  30-32. 
Liability    of    state   institution    for   tort   of 

agent,  see  State  Institutions,  6. 
Liability   for   act   of   brakeman   in   forcing 

trespasser   to   leave  moving   train,   see 

Trial,  769. 

873.  A  master  owing  to  a  third  person 
the  performance  of  some  duty  to  do  or 
not  to  do  a  particular  act,  who  comuiita 
the  performance  of  the  duty  to  a  servant, 
cannot  escape  responsibility  if  the  servant 
fails  to  perform  it,  whether  such  failure  bo 
accidental  or  wilful,  or  whether  it  be  the 
result  of  negligence  or  malice,  and  even 
though  the  malice  was  directed  to  the  mas- 
ter. Stranahan  Bros.  Catering  Co.  v. 
Coit,  4:  506,  45  N.  E.  634,  55  Oliio  St.  398. 

(Annotated) 

874.  The  mere  fact  that  a  baggage  man 
has  been  in  the  habit  of  throwing  ice  from 
a  rapidly  moving  train  at  a  certain  point 
for  the  use  of  section  men  does  not  show  a  ^ 
custom  so  general  as  to  render  the  railroad 
company  liable  for  injury  resulting  from  it. 
Illinois  C.  R.  Co.  v.  Hart,  52:  11 17,  176  Fed. 
245,  100  C.  C.  A.  49. 

875.  A  person  who  goes  to  a  telegraph 
office  to  send  a  message,  or  to  make  a  com- 
plaint as  to  the  failure  to  deliver  a  mes- 
sage, is  not  a  trespasser  or  licensee,  but  a 
customer  or  patron,  and  is  entitled  to 
treatment  and  protection  as  such.  Gale- 
house  V.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
R.  Co.  47:  965,  135  N.  W.  189,  22  N.  D. 
615. 

876.  An  employer  is  not,  although  he  per-  i 
mits  his  employees  to  have  access  to  his 
telephone,  personally  liable  for  long  dis-  1 
tance  messages  sent  by  them  concerning  / 
their  personal  affairs.  Cumberland  Teleph.  " 
&  Teleg.  Co.  v.  Southern  R.  Co.  45:  990,  156 
S.  W.  853,  127  Tenn.  566.  (Annotated) 

877.  The  proprietor  of  a  garage  in  which 
automobiles  are  kept  for  hire  may  employ 
servants  in  such  work,  and  is  bound  to 
exercise  only  ordinary  care  in  the  selection 
and  retention  of  such  servants.  Firemen's 
Fund  Ins.  Co.  v.  Schreiber,  45:  314,  135 
N.  W.  507,  150  Wis.  42. 

878.  A  garage  keeper  to  whom  an  auto- 
mobile is  entrusted  for  repairs  is  liable  to 
the  owner  for  any  loss  resulting  from  the 
negligent  acts  or  omissions  of  his  agents 
or  employees  while  acting  within  the  scope 

of  their  employment  even  though  the  acts  <,^ 
complained  of  were  not  necessary  to  the 
performance  of  the  employees'  duties  and 
were  not  expressly  authorized  by  the  em- 
ployer or  known  to  him.  Roberts  v.  Kin- 
ley,  45:  938,  132  Pac.  1180,  89  Kan.  885. 

879.  A  liveryman  is  liable  for  injury  to 
a  customer  through  the  act  of  his  employee 
in  negligently  or  wilfully  colliding  with 
the  customer  while  he  is  returning  to  the 
stable  after  having  assisted  in  preparing 
a  rig  for  use  a  short  distance  therefrom. 
Ryan  v.  Keane,  47:  142,  98  N.  E.  590,  211 
Mass.  543.  (Annotated) 
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880.  A  contract  for  the  hiring  for  a  cer- 
tain time  at  a  certain  price  of  a  team  and 
carriage,  which  by  its  terms  is  one  of  bail- 
ment, is  not  converted  into  a  contract  of 
service,  so  as  to  render  the  owner  liable  for 
the  acts  of  the  hirer,  by  the  facts  that  the 
contract  provides  for  the  rates  to  be  charged 
upon  subletting  the  outfit,  limits  the  terri- 
tory in  which  it  can  be  used  and  the  kind 
of  work  which  can  be  done,  and  that  the 
owner  employs  an  agent  to  supervise  this 
branch  of  his  business,  secure  men  to  un- 
dertake the  work,  and  make  contracts  with 
them,  and  enforce  their  terms  and  condi- 
tions, which  may  be  done  by  cancelation  of 
the  contract.  McColIigan  v.  Pennsylvania 
R.  Co.  6:  544,  63  Atl.  792,  214  Pa.  229. 

(Annotated) 

881.  A  master  who  places  a  skilful  driver 
in  charge  of  his  delivery  wagon  is  not  liable 
for  injuries  to  a  child  who  has  been  per- 
mitted by  the  driver  to  ride  upon  the  wag- 
on, and "  who,  in  undertaking  to  get  off, 
falls  under  the  wheel.  Foster-Herbert  Cut 
Stone  Co.  v.  Pugh,  4:  804,  91  S.  W.  199, 
115  Tenn.  688.  (Annotated) 

882.  Ihe  owner  of  a  building  is  not  liable 
for  the  negligent  act  of  his  janitor,  who,  at 
the  request  of  persons  sent  to  repai:  the  ele- 
vator, undertakes  to  aid  in  releasing  one  of 
them,  who  has  been  caught  in  the  machin- 
ery. Sherwood  v:  Warner,  4:  651,  27  App. 
D.  C.  64.  (Annotated) 

883.  The  negligence  of  the  lineman  of  an 
electric  light  company  in  reporting  that  a 
circuit  upon  which  a  wire  had  been  ground- 
ed, and  which  he  had  been  sent  to  clear,  was 
cleared,  without  having  remedied  the  trou- 
ole,  is  imputable  to  the  company.  Harrison 
v.  Kansas  City  Electric  Light  Co.  7:  293, 
93   S.   W.   951,    195   Mo.    606. 

884.  A  mine  owner  is  not  liable  for  the 
negligent  act  of  the  pit  boss  in  assisting  a 
miner  who  has  to  be  paid  for  the  amount  of 
coal  delivered,  in  replacing  a  loaded  car  on 
the  track,  where  the  mine  owner  owed  the 
injured  person  no  duty  with  respect  to  such 
service.  Cavanaugh  v.  Centerville  Block 
Coal  Co.  7:  907,  109  N.  W.  303,  131  Iowa,  700. 

885.  The  good  faith  of  railroad  employees 
in  failing  to  gather  up  the  remains  of  one 
killed  upon  its  tracks,  under  the  mistaken 
belief  that  they  must  await  the  arrival  of 
the  coroner,  will  not  absolve  the  railroad 
company  from  liability  to  his  widow  for 
the  suffering  inflicted  upon  her  by  the  ex- 
posure of  the  remains  on  the  track.  Kyles 
V.  Southern  R.  Co.  16:  405,  61  S.  E.  278, 
147   N.   C.   394.  (Annotated) 

886.  The  responsibility  of  a  railroad  com- 
pany for  wrongfully  placing  a  snow  fence 
upon  abutting  property  is  established  by 
the  fact  that  the  work  was  done  under  or- 
ders of  its  foreman  in  charge  of  that  section 
of  the  road.  Waaler  v.  Great  Northern  R. 
Co.  18:  297,  117  N.  W.  140,  22  S.  D.  256. 

887.  An  enaployee  of  a  store  may  be  found 
to  be  negligent  where,  after  passing  out  of 
a  door  in  such  close  proximity  to  which  a 
customer  is  standing  that  a  step  might 
bring  him  within  its  swing,  he  re-enters  the  | 
room,  opening  the  door  without  warning. 
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with  such  force  as  to  injure  the  customer, 
who  has  actually  come  within  its  swing. 
McDermett  v.  Sallaway,  21:  456,  85  N.  E. 
422,  198  Mass.  517. 

888.  An  automobile  which  has  been  pur- 
chased with  the  understanding  that  the  son 
of  the  purchaser  shall  be  taught  to  operate 
it  may  be  found  to  be  in  possession  of  the 
son  as  agent  of  the  purchaser  while  the  in- 
structions are  being  given,  and  not  in  that 
of  the  vendor  as  an  independent  contractor. 
Hiroux  V.  Baum,  19:  332,  118  N.  W.  533, 
137  Wis.  197. 

Use  of  dangerous  agencies. 

As  affected  by  scope  of  employment,  see  in- 
fra, 983-989. 

Automobile  as  dangerous  agency  in  hands 
of  infant,  see  Parent  and  Child,  22. 

Question  for  jury  as  to  whether  compressed 
air  is  dangerous  agency,  see  Trial,  232. 

889.  The  rule  rendering  a  master  liable 
for  the  acts  of  his  servant  in  the  use  of  a 
dangerous  agency  of  which  he  is  placed  in 
charge  does  not  apply  to  render  him  liable 
for  injury  to  a  boy  invited  by  the  servant 
to  ride  on  a  hand  car,  which  is  due,  not 
to  the  dangerous  character  of  the  car,  but 
to  the  personal  negligence  of  those  in  charge 
of  it.  Daugherty  v.  Chicago,  M.  &  St.  P. 
R.  Co.  14:  590,  114  N.  W.  902,  137  Iowa, 
257. 

890.  The  owner  of  a  passenger  elevator 
cannot,  on  the  theory  that  it  is  a  dangerous 
agency,  be  held  liable  for  injury  to  a  guest 
of  the  operator,  through  the  latter's  negli- 
gence in  permitting  it  to  start  before  he  is 
safely  inside.  Sweeden  v.  Atkinson  Improv. 
Co.  27:  124,  125  S.  W.  439,  93  Ark,  397. 

891.  One  whose  employees  are  e||^|teed  in 
driving  lumber  down  a  stream  ttfm^h  the 
land  of  another  may  be  held  liabP  4r  dam- 
ages done  by  a  fire  negligently  l0it -spurning, 
by  an  employee  who  kindled  it  on  the  land 
for  the  purpose  of  drying  his  clothes,  which 
had  become  wet  in  removing  an  obstruction 
from  the  stream.  McLaughlin  v.  Cloquet 
Tie  &  Post  Co.  49:  544,  138  N.  W.  434,  119 
Minn.  454. 

892.  A  compressed  air  hose  is  not  a  dan- 
gerous agency  requiring  a  master  to  guard 
it  so  that  ignorant  or  reckless  persons  can- 
not use  it  to  the  injury  of  others.  Ballard 
V.  Louisville  &  N.  R.  Co.  16:  1052,  110  S.  W. 
296,  128  Ky.  826. 

Criminal  liability. 

Liability  of  corporation,  see  Corporations, 
124-130. 

SuflBciency  of  evidence  to  warrant  conviction 
of  master  for  act  of  servant,  see  Evi- 
dence, 2421. 

For  sale  of  liquor  by  servant,  see  Intoxi- 
cating Liquors,  III.  b;  III.  c. 

893.  Upon  trial  of  an  expressman  for 
breach  of  a  statute  requiring  the  recording 
in  a  book  kept  for  that  purpose  of  liquors 
received  for  transportation,  where  it  ap- 
pears that  failure  to  make  the  proper  en- 
tries was  the  act  of  a  servant,  evidence  is 
admissible  that  the  servant  had  been  in- 
structed to  keep  the  books  straight;  and  the 
mere  fact  that  the  keeping  of  the  books  was 
within  the  scope  of  the  servant's  authority 
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is  not  decisive  of  defendant's  liability. 
CJom.  V.  Riley,  lo:  1122,  81  N.  E.  881,  196 
Mass.  60. 

2.  Scope  of  employment;  disobedience 
of  orders. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Authority  to  employ  physician,  see  supra, 
8-17. 

When  fellow  servant  is  acting  within  scope 
of  employment,  see  supra,  720,  754. 

Officers  of  subordinate  tent  of  fraternal  or- 
der as  agents  of  supreme  tent  while 
conducting  initiation  ceremonies,  see 
Benevolent  Societies,  5. 

Liability  of  carrier  for  acts  of  servants,  see 
Carriers. 

Carrier's  liability  for  arrest  of  passenger, 
see  Carriers,  150-158. 

Liability  of  employers  of  detective  agency 
for  acts  of  detective  in  excess  of  au- 
thority, see  Conspiracy,  11. 

Presumption  and  burden  of  proof  as  to  au- 
thority of  servant,  see  Evidence,  II. 
e,  4. 

Liability  for  false  imprisonment,  see  False 
Imprisonment,  11,  19-25. 

Wrongful  arrest  of  guest  at  hotel  by  em- 
ployees, see  Innkeepers,  30. 

Municipal  liability  for  acts  of  officers  or 
agents,  see  Municipal  Corporations, 
II.  g,  2. 

Nuisance  created  by  acts  of  employee,  see 
Nuisances,  9. 

Failure  to  make  detective  who  did  shadow- 
ing party  to  action  against  employer, 
see  Parties,  155. 

Pleading  as  to,  see  Pleading,  316. 

Authority  of  railroad  brakeman  to  permit 
crossing  of  train  at  crossing,  see  Rail- 
roads, 262. 

Question  for  court  as  to  whether  servant 
was  acting  within  scope  of  emplovment, 
see  Trial,  246-250. 

^894.  To  render  the  wrong  of  the  agent 
that  of  the  principal, — -respondeat  supei-ior, 
— the  fact  that  it  was  done  in  the  course 
or  period  of  employment  is  not  sufficient; 
it  must  be  in  the  prosecution  of  the  prin- 
cipal's business,  not  by  stepping  aside  there- 
from to  serve  a  personal  end.  Firemen's 
Fund  Ins.  Co.  v.  Schreiber,  45:314,  135  N. 
W.  507,  150  Wis.  42. 

895.  The  expression,  "in  the  course  of  his 
employment,"  as  used  in  the  law  of  master 
and  servant,  means  "while  engaged  in  the 
service  of  the  master,"  and  is  not  synony- 
mous with,  "during  the  period  covered  by 
his  employment."  Slater  v.  Advance 
Thresher  Co.  5:  598,  107  N.  W.  133,  97  Minn. 
305. 

896.  A  master  is  not  liable  for  injuries 
occasioned  to  a  third  person  by  the  neg- 
ligence of  his  servant  while  the  latter  is 
engaged  in  some  act  beyond  the  scope  of 
his  employment,  for  his  own  or  the  pur- 
poses of  another,  although  he  may  be  using 
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the  instrumentalities  furnished  by  the  mas- 
ter with  which  to  perform  his  duties  as 
servant.  Slater  v.  Advance  Thresher  Co. 
5:  598,   107  N.  W.   133,  97   Minn.   305. 

897.  To  render  a  master  liable  for  the 
negligence  of  a  servant,  the  negligent  act 
must  be  done  for  the  purpose  of  executing 
the  master's  orders,  and  in  doing  his  work, 
and  while  actually  engaged  in  serving  the 
master;  and  it  is  not  enough  to  say  that 
the  injuries  complained  of  would  not  have 
been  inflicted  without  the  facilities  afforded 
by  the  servant's  relations  to  his  master. 
Doran  v.  Thomsen  (N.  J.  Err.  &  App.)  19: 
335,  71  Atl.  296,  76  N.  J.  L.  754. 

898.  A  father  is  not  answerable  for  a 
letter  written  by  his  son  who  is  a  clerk  in 
his  business,  which  is  entirely  outside  the 
scope  of  his  authority,  and  is  not  ratified 
by  the  father.  Willner  v.  Silverman,  24: 
895,  71  Atl.  962,  109  Md.  341. 

'899.  An  employer  is  not  answerable  for 
the  circulating,  without  his  knowledge,  con- 
sent, or  ratification,  by  his  clerk,  of  a  let- 
ter wrongfully  blacklisting  a  discharged  em- 
ployee. Willner  v.  Silverman,  24:  895,  71 
Atl.  962,  109  Md.  341. 

900.  A  master  may  be  guilty  of  negligence 
which  will  render  him  liable  for  injury  to 
an  occupant  of  adjoining  property  by  a 
missile  thrown  from  his  factory  windows  by 
his  employee,  if,  with  knowledge  of  the 
habit  of  his  employees  to  throw  such  mis- 
siles from  the  windows,  he  fails  to  exercise 
reasonable  care  to  prevent  the  practice. 
Hogle  V.  H.  H.  Franklin  Mfg.  Co.  32:  1038, 
92  N.  E.  794,  199  N.  Y.  388.       (Annotated) 

901.  A  servant  of  a  subcontractor  for  the 
erection  of  a  building  is  engaged  in  his  mas- 
ter's work  at  the  time  of  inflicting  a  negli- 
gent injur}',  where,  after  calling  to  a  serv- 
ant of  the  general  contractor  to  remove  his 
wlieelbarrow,  he  lets  a  plank  fall  upon  him. 
Kelly  V.  Tyra,  17:  334,  114  N.  W.  750,  115 
N.  W.  636,  103  Minn.  176. 

902.  A  street  car  company  is  liable  for 
the  act  of  its  inspector,  who  has  authority 
to  see  and  converse  with  injured  persons, 
and  inquire  as  to  the  extent  of  the  injury, 
in  making  a  physical  examination  of  an  in- 
jured woman  by  placing  his  hands  on  her 
person  and  loosening  her  clothing,  although 
by  so  doing  he  actually  exceeds  his  author- 
ity. Cleveland  v.  South  Covington  &  C. 
Street  R.  Co.  11:  853,  100  S.  W.  283,  30  Ky. 
L.  Rep.  1072. 

903.  The  building  of  a  fire  by  an  em- 
ployee engaged  in  driving  lumber  down  a 
stream,  for  the  purpose  of  drying  his  cloth- 
ing, which  had  become  wet  in  removing  an 
obstruction  in  the  stream,  is  not  as  a  mat- 
ter of  law  a  departure  from  the  course  of 
his  employment.  McLaughlin  v.  Cloquet 
Tie  &  Post  Co.  49:  544,  138  N.  W.  434,  119 
Minn.  454.  (Annotated) 

904.  A  master  who  merely  sends  his  serv- 
ant into  a  field  to  cut  and  pile  cornstalks 
is  not  liable  for  injury  done  to  neighboring 
property  by  the  servant's  setting  fire  to  the 
pile  in  order  to  dispose  of  the  stalks,  since 

I  the  attempt  to  burn  them  is  not  within  the 
'  scope  of  his  employment.  Marlowe  v. 
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Bland,  47:  1116,   69   S.   E.   752,    154   N.   C. 
140.  (Annotated) 

905.  The  driver  of  a  delivery  wagon,  who, 
at  his  own  risk,  leaves  goods  without  col- 
lecting the  purchase  price,  does  not,  in  re- 
turning to  the  house,  of  his  own  accord, 
to  collect  the  money,  which  is,  in  fact,  his 
own,  act  for  his  employer,  so  as  to  render 
the  latter  responsible  for  a  wrong  com- 
mitted by  him  while  so  doing.  Steinman  v. 
Baltimore  Antiseptic  Steam  Laundry  Co. 
21:  884,  71  Atl,  517,  109  Md.  62. 

(Annotated) 

906.  A  master  is  not  liable  for  injury  sus- 
tained by  a  third  person  who  is  kicked  by 
a, horse  while  such  horse,  which  is  owned  by 
his  servant,  who  has  hired  it  to  another  em- 
ployee of  such  master,  to  be  used  in  connec- 
tion with  such  employment,  is  negligently 
being  led  through  a  street,  since  the  horse 
was  not  at  the  time  being  used  in  the  mas- 
ter's business,  or  in  attempted  furtheranice 
thereof,  but  in  the  business  of  the  seVvant 
who  so  hired  the  horse  to  his  coemployee. 
Kwiechen  v.  Holmes  &  Hallo  well  Co.  19:  255, 
118  N.  W.  668,  106  Minn.  148. 

907.  It  is  not  within  the  implied  author- 
ity of  a  teamster  to  invite  boys  to  ride  upon 
his  wagon,  and  therefore  if  no  express  au- 
thority has  been  given  him,  his  master  is 
not  liable  for  the  death  of  a  boy  invited  to 
ride  and  killed  by  the  running  away  of  the 
team.  Dover  v.  Mayes  Mfg.  Co.  46:  199,  72 
S.   E.   1067,  157  N.   C.  324.        (Annotated) 

908.  The  owner  of  a  bus  is  liable  for  in- 
jury to  a  boy  who,  without  knowledge  of 
the  owner,  is  invited  to  ride,  free  of  charge, 
by  the  driver,  and  injured  by  the  latter's 
negligence,  although  the  owner  had  for- 
bidden the  boy  to  ride  on  the  bus.  Palmer 
Transfer  Co.  v.  Smith,  29:  321,  125  S.  W. 
725,  137  Ky.  319. 

909.  The  owner  of  a  race  horse  is  not 
liable  for  injury  to  a  boy  placed  thereon 
without  his  knowledge  or  consent  by  his 
trainer,  if  the  trainer  had  no  authority  to 
hire  boys,  but  only  to  use  those  employed 
by  the  owner.  Hunter  v.  Corrigan,  43: 
187,  122  S.  W.  131,  139  Ky.  315. 

( Annotated ) 

910.  A  railroad  company  is  not  liable  for 
the  unauthorized  act  of  its  section  foreman 
and  other  employees  in  permitting  a  seven- 
year-old  boy  to  ride  with  them  in  a  danger- 
ous position  on  a  hand  car,  from  which  he 
is  negligently  allowed  to  fall  and  get  hurt. 
Daugherty  v.  Chicago,  M.  &  St.  P.  R.  Co. 
14:  590,  114  N.  W.  902,  137  Iowa,  257. 

911.  A  coal  dealer  whose  team  is  imder 
the  control  of  his  servant  all  the  time, 
whether  he  is  hauling  coal  or  not,  to  feed 
and  care  for,  cannot  escape  liability  for  in- 
jury caused  by  its  running  away  when  left 
unattended  by  the  servant,  because,  at  the 
time,  he  has  gone  to  move  a  trunk  which 
was  not  within  the  scope  of  his  duty  to  do, 
since  it  was  his  duty  to  see  that  the  team 
was  not  left  unattended  in  the  street.  Coro- 
na Coal  &  I.  Co.  V.  White,  20:  958,  48  So. 
362,  158  Ala.  627. 

912.  A  master  is  not  relieved  from  liabil- 
ty  for  injury  done  by  his  runaway  team  by 
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the  fact  that  the  servant  in  charge  of  it, 
while  using  it  within  the  scope  of  his  em- 
ployment, temporarily  leaves  it  unhitched  to 
enter  a  store  to  make  a  purchase  for  him- 
self. Hayes  v.  Wilkins,  9:  1033,  80  N.  E. 
449,    194    Mass.    223.  (Annotated) 

913.  The  act  of  an  elevator  operator  in 
permitting  a  boy  to  ride  on  top  of  the  ele- 
vator is  not  outside  of  the  scope  of  his  em- 
ployment. Davis  V.  Ohio  Valley  Bkg.  &  T. 
Co.  15:  402,  106  S.  W.  843,  127  Ky.  800. 

914.  The  keeper  of  a  garage  is  lial)le  for 
the  negligence  of  an  employee  in  whose  sole 
charge  the  garage  is  left,  in  allowing  a  car 
to  be  taken  out  by  one  other  than  the 
owner.  McLain  v.  West  Virginia  Auto- 
mobile Co.  48:  561,  79  S.  E.  731,  72  .W.  Va. 
738. 

915.  An  employee  who  is  managing  and 
controlling  a  garage  at  a  time  when  an 
automobile  is  left  for  repairs,  and  who  re- 
pairs the  machine,  is  acting  within  the 
scope  of  his  employment  in  taking  the  ma- 
chine out  for  the  purpose  of  testing  it,  al- 
though he  goes  an  unnecessary  distance  in 
making  the  test,  to  accommodate  another 
customer  of  the  garage.  Roberts  v.  Kin- 
ley,  45:938,  132  Pac.  1180,  89  Kan.  885. 

916.  The  night  man  at  a  garage,  who, 
after  he  had  finished  his  duties,  tempo- 
rarily left  the  garage,  intending  to  return 
and  close  the  place  permanently  for  the 
night,  came  back,  and,  without  authority, 
took  therefrom  an  automobile  belonging  to 
a  patron,  is  not  acting  within  the  scope  of 
his  authority  in  so  doing,  and  the  pro- 
prietor of  the  garage  is  not  liable  for  dam- 
ages resulting  to  the  automobile  from  such 
act.  Firemen's  Fund  Ins.  Co.  v.  Schreiber, 
45:  314,  135  N.  W.  507,  150  Wis.  42. 

917.  Where  the  proprietor  of  an  auto- 
mobile repair  shop  had  notice  that  his 
foreman  was  possessed  of  proclivities  ren- 
dering it  likely  that  he  would  injure  cars 
left  at  the  shop  for  repairs,  by  taking  them 
out  at  improper  times  and  making  unau- 
thorized use  of  them,  it  was  such  proprie- 
tor's duty  to  exercise  ordinary  care  to  pro- 
tect such  cars  from  the  danger  of  injury 
to  which  they  were  thus  subjected.  Trav- 
elers' Indemnity  Co.  v.  Fawkes,  45:  331,  139 
N.  W.  703,   120  Minn.  353. 

918.  The  proprietor  of  an  automobile  re- 
pair shop,  who  has  notice  of  proclivities 
of  his  foreman  rendering  it  likely  that  such 
foreman  would  injure  cars  left  for  repair, 
is  liable  for  injuries  resulting  to  a  car 
while  such  foreman  had  the  same  out  of 
the  shop  and  was  running  it  for  his  own 
pleasure,  where  he  has  not  exercised  ordi- 
nary care  to  protect  the  cars  of  his  custom- 
ers; and  it  is  immaterial  whether  the 
acts  of  the  foreman  were  or  were  not  within 
the  line  of  his  duty,  or  within  the  scope  of 
his  authority.  Travelers'  Indemnity  Com- 
pany V.  Fawkes,  45:  331,  139  N.  W.  703, 
120  Minn.  353. 

919.  The  owner  of  a  hired  vehicle  is  not 
relieved  from  liability  for  injury  to  an 
occupant  due  to  the  running  away  of  the 
horses,  by  the  fact  that  the  driver  had  left 
the  team  to  visit  a  saloon,  on  the  theory 
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that  by  so  doing  he  was  acting  outside  the 
scope  of  his  emploj^ment.  John  J.  Radel 
Co.  V.  Borches,  39:  227,  145  S.  W.  155,  147 
Ky.  506. 

920.  The  owner  of  an  automobile  is  not 
liable  in  an  action  for  damages  for  injuries 
to,  or  death  of,  a  third  person,  caused  by 
the  negligence  of  an  employee  in  the  opera- 
tion of  the  automobile,  unless,  it  is  proved 
that  the  employee,  at  the  time,  was  engaged 
upon  his  employer's  business  and  acting 
within  the  scope  of  his  employment.  White 
Oak  Coal  Co.  v.  Rivoux,  46:  1091,  102  N.  E. 
302,  88  Ohio  St.  18. 

921.  The  owner  of  an  automobile  is  not  lia- 
ble for  the  act  of  its  chauffeur  in  colliding 
with  a  team  on  the  highway,  where,  at  the 
time  of  the  accident,  the  chauffeur  is  re- 
turning from  an  errand  of  his  own  to  reach 
the  place  to  which  he  had  been  directed 
to  take  the  machine  at  an  appointed  time. 
Danforth  v.  Fisher,  21:  93,  71  Atl.  535,  75 
N.  H.  111.  (Annotated) 

922.  The  owner  of  an  automobile  is  not 
liable  for  injury  to  a  pedestrian  run  down 
by  it  when  the  chauffeur  is,  without  the 
owner's  knowledge,  taking  a  party  of  his 
own  friends  on  a  pleasure  drive;  and  it  is 
immaterial  that  the  chauffeur  intended  dur- 
ing the  excursion  to  procure  some  spark 
plugs  for  use  on  the  machine.  Lotz  v.  Han- 
Ion,  10:  202,  66  Atl.  525,  217  Pa.  339. 

923.  Mere  employment  of  a  chauffeur 
known  to  be  a  reckless  driver  does  not  ren- 
der the  owner  of  an  automobile  liable  for 
injuries  which  he  may  cause  to  others  while 
he  is  operating  the  machine  for  his  own 
pleasure,  contrary  to  the  express  orders  of 
the  owner.  Danforth  v.  Fisher,  21:  93,  71 
Atl.  535,  75  N.  H.  111. 

924.  A  corporation  engaged  in  the  manu- 
facture and  sale  of  farm  machinery,  and 
which  furnished  its  agent  an  automobile  to 
facilitate  his  performance  of  the  duties  of 
the  agency,  is  not  liable  to  one  whose 
horses  became  frightened  by  the  negligent 
manner  in  which  the  agent  operated  the  au- 
tomobile, where  at  the  time  the  latter  was 
on  a  purely  personal  mission  wholly  dis- 
connected from  the  business  of  the  corpo- 
ration. Slater  v.  Advance  Thresher  Co.  5: 
598,  107  N.  W.  133,  97  Minn.  305. 

925.  The  owner  of  an  automobile  is  not 
liable  for  an  injury  caused  by  collision  of 
the  car  with  a  vehicle  on  the  highway  while 
the  car  is  in  charge  of  a  chauffeur  who, 
having  been  directed  to  take  it  to  the 
garage,  uses  it  for  a  pleasure  drive  for 
himself  and  his  friends.  Symington  v. 
Sipes,  47:  662,  88  Atl.   134,  121   Md.  313. 

( Annotated ) 

926.  A  chauffeur  employed  by  the  owner 
of  an  automobile  to  care  for  the  machine 
and  operate  it  at  tlie  request  and  direction 
of  the  owner,  or  any  member  of  his  family, 
and  who  is  to  go  to  his  home  for  his  mid- 
day meal,  is  not,  when  using  the  automobile 
to  go  to  such  meal,  without  the  permission 
or  knowledge  of  the  owner,  acting  within  the 
scope  of  his  employment,  so  as  to  render  the 
owner  liable  for  his  negligent  act  in  in- 
juring a  pedestrian  with  the  machine. 
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Steffen  v.  McNaughton,  26:  382,  124  N.  W. 
1016,  142  Wis.  49.  (Annotated) 

927.  The  owner  of  an  automobile,  who 
employs  a  chauffeur  to  take  the  car  from 
the  garage  to  a  repair  shop,  is  not  liable 
for  injury  inflicted  upon  a  stranger  by  his 
negligent  handling  of  the  car  while  he  has 
gone  on  an  errand  of  his  own,  requiring 
a  journey  six  or  seven  times  as  long  as 
was  required  by  his  employment,  to  a 
crowded  part  of  a  city,  although,  at  the 
time  of  the  injury,  he  was  returning  to- 
wards his  original  destination.  Fleischner 
V.  Durgin,  33:  79,  93  N.  E.  801,  207  Mass. 
435.  (Annotated) 

928.  The  owner  of  an  automobile  who,  up- 
on leaving  home,  instructs  his  chauffeur  not 
to  take  the  machine  out  without  orders  from 
himself  or  wife,  is  not  liable  for  injury  done 
by  the  machine  while  it  is  being  used  by 
the  chauffeur  contrary  to  the  express  orders 
so  given  him.  Riley  v.  Roach,  37:  834,  134 
N.  W.  14,  168  Mich.  294. 

929.  The  mere  fact  that  a  chauffeur  in 
taking  out  his  master's  automobile  in  obedi- 
ence to  a  command  of  the  master's  family, 
for  the  entertainment  of  friends  and  guests 
of  the  family,  disobeys  the  master's  com 
mand  not  to  take  out  the  car  unless  the 
master  accompanies  it,  does  not  show  that 
he  is  acting  outside  the  scope  of  his  em- 
ployment, so  as  to  relieve  the  master  from 
liability  for  injury  done  by  the  negligent 
handling  of  the  car.  Moon  v.  Matthews, 
29:  856,   76  Atl.  219,  227   Pa.  488. 

Acts    done   in   sport. 

930.  The  turning,  by  a  servant,  who  is 
employing  compressed  air  in  his  work,  of  a 
stream  from  the  pipe  against  a  fellow  serv- 
ant in  sport,  is  not  within  the  scope  of  his 
employment,  so  as  to  render  the  employer 
answerable  for  the  result.  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Currie,  10:  367,  96  S.  W.  1073, 
100  Tex.  136. 

931.  That  a  servant  competent  for  the 
work  for  which  he  is  employed  is  careless, 
reckless,  stupid,  and  unfit  to  handle  other 
appliances  in  the  shop,  does  not  render  the 
m?^ster  liable  for  his  use  of  a  compressed 
air  hose  which  it  is  not  his  duty  to  handle, 
but  his  handling  of  which  by  way  of  prank 
has  not  been  stopped,  in  such  a  way  that 
tlie  air  enters  the  body  of  a  coservant  and 
kills  him,  Ballard  v.  Louisville  &  N.  R. 
Co.  16:  1052,  110  S.  W.  296,  128  Ky.  826. 
Wanton    or    malicious    acts    or    torts 

generally. 

Carrier's  liability  for  employee's  abuse  of 
passenger,  see  Carriers,  123-126. 

Liability  for  act  of  conductor  in  compelling 
person  to  leave  train  iii  reckless  man- 
ner, see  Carkiebs,  476. 

Liability  of  carrier  for  theft  during  trans- 
portation, see  Carriers,  712,  803,  941. 

Liability  of  corporation  for  act  of  agent, 
see  Corporations,  118. 

Punitive  damages  for  wanton  act  of  serv- 
ant, see  Damages,  70. 

Compensatory  damages  for  servant's  mali- 
cious act,  see  Damages,  306. 

Measure  of  damages  for  act  of  employee  of 
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gas  company  in  cutting  connections  of 
rival  company,  see  Damages,  674. 

Relevancy  of  evidence,  see  Evidence,  1868. 

SuflBciency  of  evidence  to  show  wanton  neg- 
ligence of  servant,  see  Evidence,  2143, 
2144. 

Liability    of    municipality,    see   Municipal 

CORPOKATIONS,  432. 

For  wanton  injury  by  railroad  employee, 
see  Railroads,  60, 

Question  for  jury  as  to  scope  of  employ- 
ment, see  Trial,  246,  247,  250. 

See  also  supra,  873. 

932.  A  master  is  liable  for  the  wilful  torts 
of  his  servant,  committed  in  the  course  of 
the  servant's  employment,  just  as  though 
the  master  himself  committed  them.  Col- 
umbus R.  Co.  v.  Woolfolk,  10:1136,  58  S. 
E.  152,  128  Ga.  631. 

933.  A  master  is  responsible  for  the  torts 
of  his  servant  done  in  the  course  of  his  em- 
ployment, with  a  view  to  the  furtherance  of 
his  master's  business,  and  not  for  a  pur^ 
pose  personal  to  himself,  whether  the  same 
be  done  wilfully,  but  within  the  scope  of 
his  agency,  or  in  excess  of  his  authority,  or 
contrary  to  the  express  instructions  of  the 
master.  Barrett  v.  Minneapolis,  St.  P.  & 
S.  Ste.  M.  R.  Co.  18:  416,  117  N.  W.  1047, 
106  Minn.  51.  (Annotated) 

934.  A  master  is  responsible  for  the  torts 
of  his  servant,  done  in  the  course  of  his 
employment  with  a  view  to  the  furtherance 
of  his  master's  business,  and  not  for  a  pur- 
pose personal  to  hifnself,  whether  the  same 
be  done  wilfully,  but  within  the  scope  of 
his  agency,  or  in  excess  of  his  authority,  or 
contrary  to  the  express  instructions  of  his 
master.  Kwiechen  v.  Holmes  &  Hallowell 
Co.  19:  255,  118  N.  W.  668,  106  Minn.  148. 

935.  A  master  is  liable  for  the  malicious 
acts  of  his  servant,  whereby  others  are  in- 
jured, if  the  acts  are  done  within  the  scope 
of  the  employment,  and  in  the  execution  of 
the  service  for  which  he  was  engaged  by  the 
master.  Stranahan  Bros.  Catering  Co.  v. 
Coit,  4:  506,  45  N.  E.  634,  55  Ohio  St.  398. 

936.  One  whose  employee,  in  recovering 
possession  of  property  sold  under  contract 
which  is  not  complied  with,  uses  force,  is 
not  absolved  from  liability  for  the  tort  be- 
cause he  had  given  instructions  that  all  men 
hired  to  recover  such  property  should  be 
hired  to  do  so  without  using  force.  Grant 
V.  Singer  Mfg.  Co.  6:  567,  77  N.  E.  480,  190 
Mass.  489.  (Annotated) 

937.  A  master  under  contract  to  deliver 
pure  milk  to  the  proprietor  of  a  cheese  and 
butter  factory,  who  has  knowledge  that  the 
milk  so  delivered  is  to  be  mixed  with  that 
furnished  by  other  patrons,  and  intrusts 
the  delivery  to  a  servant,  who,  in  the 
course  of  such  employment,  delivers  milk 
adulterated  with  water,  is  liable  for  dam- 
ages necessarily  and  directly  resulting  by 
reason  of  such  delivery,  although  the  serv- 
ant, without  authority,  and  purposely,  and 
to  gratify  his  malice  towards  his  employer, 
adulterates  the  milk  without  the  master's 
knowledge.  Stranahan  Bros.  Catering  Co. 
V.  Coit,  4:  506,  45  N.  E.  634,  55  Ohio  St. 
398.  (Annotated) 
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938.  The  owner  of  an  island  is  responsi- 
ble for  the  result  of  the  act  of  his  caretaker, 
in  casting  off  the  moorings  of  a  vessel  which 
liad  sought  refuge  at  the  wharf  in  a  storm, 
although  he  was  not  expressly  instructed  to 
do  so;  and  it  is  immaterial  whether  the  act 
was  done  carelessly  or  wilfully,  if  it  was  not 
done  to  serve  some  purpose  of  the  caretaker 
alone.  Ploof  v.  Putnam,  26:  251,  75  Atl. 
277,  83  Vt.  252. 

939.  The  mere  cracking  of  his  whip  by 
the  driver  of  a  team  at  a  boy  attempting 
to  catch  a  ride  on  the  wagon  is  not  such 
evidence  of  malice  or  intent  to  injure  as 
to  render  the  owner  of  the  team  liable  for 
injury  to  the  boy  by  his  fall  in  attempting 
to  avoid  the  whip.  Hoberg  v.  Collins,  C.  & 
Co.  (N.  J.  Err.  &  App.)  31:  1064,  78  Atl. 
166,  80  N.  J.  L.  425.  (Annotated) 

940.  A  servant's  setting  in  motion  in  the 
line  of  his  duties  machinery  drawing  a  car 
by  means  of  a  wire  cable,  with  knowledge 
that  a  trespassing  child  is  so  near  the  cable 
that  its  clothing  will  likely  be  caught  by 
its  frayed  strands,  will  render  his  master 
liable  for  injury  to  the  child,  caused  by 
its  being  so  caught  and  drawn  into  the 
machinery.  Walsh  v.  Pittsburg  Railways 
Co.  32:  559,  70  Atl.  826,  221  Pa.  463. 

941.  A  saloon  keeper  who  leaves  a  bar- 
tender in  charge  of  the  business  during  his 
absence  cannot  escape  liability  for  injury 
caused  by  his  pouring  alcohol  into  a  cus- 
tomer's shoe,  and  setting  it  on  fire,  on  the 
theory  that  the  act  was  without  the  knowl- 
edge or  consent  of  the  master,  and  beyond 
the  scope  of  the  servant's  employment. 
Beilke  v.  Carroll,  22:  527,  98  Pac.  1119,  51 
Wash.  395. 

942.  A  saloon  keeper  is  not  liable  for  the 
act  of  his  bartender  in  aiding  in  saturating 
the  foot  of  a  patron  with  alcohol  and  setting 
fire  to  it.  Anderson  v.  Diaz,  4:  649,  92  S. 
W.  861,  77  Ark.  606.  (Annotated) 

943.  A  property  owner  is  liable  for  the 
act  bf  his  servant  in  shooting  at  a  poacher 
on  his  property  if  the  act  was  within  the 
general  scope  of  the  servant's  employment, 
and  was  done  with  a  view  to  the  furtherance 
of  the  master's  business,  although  it  was 
wilful,  wanton,  or  reckless.  Magar  v.  Ham- 
mond, 3;  1038,  76  N.  E.  474,  183  N.  Y.  387. 

944.  A  watchman  is  guilty  of  wanton- 
ness which  will  render  his  master  liable  for 
the  consequences  of  his  act,  in  firing  in  the 
night  at  a  technical  trespasser  upon  the 
master's  property,  who  is  retreating  to 
avoid  arrest  or  assault,  although  he  did  not 
intend  to  hit  him,  but  only  to  halt  or 
frighten  him.  Conchin  v.  El  Paso  &  S.  W. 
R.  Co.  28:  88,  108  Pac.  260,  13  Ariz.  259. 

(Annotated) 

945.  A  mill  owner  who  intrusts  his  stt- 
perintendent  with  authority  to  employ 
methods  to  prevent  interference  with  the 
operatives  in  the  mill  is  liable  for  the  act 
of  the  superintendent  and  overseers  in 
throwing  into  a  reservoir  one  who  comes 
upon  the  property  to  entice  away  opera- 
tives. Fields  v.  I^ncaster  Cotton  Mills, 
11:  822,  58  S.  E.  608,  77  S.  C.  546. 

946.  The  malicious  acts  of  an  agent  of  a. 
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railway  company,  who  persuaded  persons  re- 
ceiving freight  to  refuse  to  employ  a  li- 
censed drayman  who  had  theretofore  trans- 
ported their  freight  for  them,  will  not  im- 
pose liability  upon  the  railway  company, 
unless  such  acts  were  expressly  authorized 
by  it,  or  were  within  the  scope  of  the  agent's 
employment,  or,  if  beyond  the  scope  of  his  em- 
ployment, were  approved  and  ratified  by  the 
company  after  a  full  knowledge  of  his  con- 
duct. Southern  E.  Co.  v.  Chambers,  7:  926, 
65  S.  E.  37,  126  Ga.  404. 

947.  A  railway  company  is  liable  for  dam- 
ages sustained  by  a  licensed  drayman  who 
had  contracts  with  merchants  to  haul  their 
freight  from  the  depot  to  their  places  of 
business,  where  the  agent  of  the  railway 
company,  knowing  of  the  existence  of  such 
contracts,  wilfully  and  maliciously  refused 
to  deliver  to  the  drayman  goods  of  such 
merchants,  notwithstanding  orders,  oral  and 
written,  that  he  should  do  so.  Southern  R. 
Co.  v.  Chambers,  7:  926,  55  S.  E.  37,  128  Ga. 
404.  (Annotated) 

948.  A  railway  company  is  liable  to  one 
who  goes  to  its  depot  to  deal  with  its  agent 
as  to  matters  connected  with  the  business 
of  the  company,  and  who  is  insulted  and 
humiliated  by  the  language  and  conduct  of 
the  agent;  but  if  the  insult  results  from 
the  agent's  conduct  at  a  place  other  than 
that  to  which  the  public  is  invited  by  the 
establishment  of  the  agency,  the  company 
is  not  liable,  unless  tlie  agent's  misconduct 
is  authorized  or  ratified  by  it.  Southern 
R.  Co.  V.  Chambers,  7:  926,  55  S.  E.  37,  126 
Ga.  404. 

949.  A  railroad  company  is  liable  for 
the  acts  of  its  station  agent  in  securing  a 
warrant  by  which  the  dwelling  of  an  inno- 
cent person  was  wrongfully  searched  with- 
out probable  cause,  in  furtherance  of  an 
attempt  to  recover  property  of  the  com- 
pany which  had  been  feloniously  taken  from 
the  possession  of  the  agent,  whose  duty  was 
to  care  for  it.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  HoUiday,  39:  205,  120  Pac.  927,  30  Okla. 
680.  (Annotated) 

950.  A  street  railway  company  is  liable 
for  a  tort  committed  by  its  conductor  in  the 
prosecution  and  within  the  scope  of  its 
business,  whether  by  negligence  or  v^ilfully. 
Savannah  Electric  Co.  v.  Wheeler,  10:  1176, 
58  S.  E.  38,  128  Ga.  550. 

951.  A  telephone  company  which  had  a 
license  from  a  city  to  place  a  telephone 
pole  upon  a  boulevard  or  space  between  the 
sidewalk  and  the  traveled  portion  of  the 
street  upon  which  a  homestead  abutted,  and 
whose  servants,  when  ordered  by  the  wife 
of  the  owner  of  the  homestead  to  desist 
from  digging  a  hole  in  which  to  place  the 
pole,  at  first  departed,  but  later  returned, 
and,  though  the  said  wife  of  such  owner 
was  in  possession,  and  was  still  urging  that 
they  had  no  right  to  do  so,  proceeded  to 
dig  the  hole  and  set  up  the  pole,  notwith- 
standing her  objection  and  resistance,  is 
liable  for  an  injury  inflicted  upon  her  by  the 
wanton  negligence  of  its  servants  during 
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I  such    attempt.      Souther    v.    Northwestern 
Teleph.   Exch.   Co.  45:  601,   136   N.  W.  571, 
.  118  Minn.  102. 

952.  One  who  has  let  a  horse,  carriage, 
and  coachman  for  the  purpose  of  driving 
a  commercial  traveler  about  the  city  with 
valuable  samples  to  be  shown  to  customers, 
with  knowledge  that  in  the  course  of  busi- 
ness occasions  would  arise  when  the  traveler 
would  have  to  leave  the  carriage  with  sam- 
ples in  it  in  charge  of  the  coacliman,  is  not 
responsible  for  the  act  of  the  coachman, 
who  was  apparently  trustworthy,  in  con- 
niving at  the  theft  of  some  of  the  samples 
by  confederates,  such  act  not  having  been 
done  within  the  scope  of  his  employment. 
Cheshire  v.  Bailey,  4  B.  R.  C.  553,  [1905] 
1  K.  B.  237.  Also  Reported  in  74  L.  J.  K. 
B.  N.  S.  176,  53  Week.  Rep.  322,  92  L.  T. 
N.  S.  142,  21  Times  L.  R.  130. 

(Annotated) 

Assaults. 

When  person  committing  assault,  deemed 
servant  of  another,  see  supra,  26,  41. 

On  passenger,  see  Carriers,  110,  119,  132- 
149. 

Admissibility  of  evidence  in  action  for,  see 
Evidence,  2016. 

Conclusiveness  of  judgment  absolving  mas- 
ter from  liability  for,  see  Judgment, 
156. 

Liability  of  municipality,  see  Municipal 
Corporations,  397. 

See  also  supra,  941-945. 

953.  That  the  officers  of  a  corporation 
have  knowledge  of  a  custom  on  the  part  of 
employees  to  "initiate"  new  employees  into 
the  service  by  a  process  involving  a  per- 
sonal assault  upon  them,  and  even  acqui- 
esced and  tookj  part  in  it,  does  not  render 
the  corporation  liable  for  injuries  inflicted 
upon  an  employee  during  an  attempt  to 
initiate  him.  Medlin  Milling  Co.  v.  Bout- 
well,  34:  109,  133  S.  W.  1042,  104  Tex.  87. 

( Annotated ) 

954.  One  who  retains  in  his  employment 
a  dangerous,  desperate,  and  drunken  em- 
ployee whose  reputation  is  such  that  the 
master  might  foresee  that  he  was  likely 
to  make  an  assault  on  other  employees,  is 
liable  for  injury  to  an  employee  caused  by 
such  an  assault.  Missouri,  K.  &  T.  R.  Co. 
V.  Day,  34:  III,  136  S.  W.  435,  104  Tex.  237. 

955.  A  railroad  company  is  not  liable  for 
an  assault  made  by  a  yard  master  upon 
an  employee  during  a  personal  quarrel  be- 
tween them  because  of  a  correction  which 
the  yard  master  had  administered  to  the 
employee  for  a  mistake  in  switching  cars. 
Roberts  v.  Southern  R.  Co.  8:  798,  55  S.  E. 
509,  143  N.  C.  176.  (Annotated) 

956.  Where  an  agent  begins  a  quarrel 
while  acting  within  the  scope  of  his  agency, 
and  immediately  follows  it  up  by  a  violent 
assault,  the  master  will  be  liable  therefor, 
since  the  law  will  not  undertake  to  say 
when  he  ceased  to  act  as  agent  and  acted 
upon  his  own  responsibility.  New  Ellerslie 
Fishing  Club  v.  Stewart,  9:  475,  93  S.  W. 
598,  123  Ky.  8.  (Annotated) 

957.  An  employer  whose  servant,  with  an 
oflScer,  goes  to  get  from  a  customer  furni- 
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ture  which  was  security  for  a  loan  overdue,  ] 
is  not  liable  for  the  servant's  act  in  assist-  ! 
ing  the  officer  in  an  assault  upon  the  .dis- 
tress of  the  house,  which  resulted  from 
the  officer's  losing  his  temper  and  making 
an  attack  upon  her  when  she  addressed  to 
him  a  contemptuous  remark  during  a  friend- 
ly conversation  between  the  parties  as  to 
the  state  of  the  indebtedness.  Hardeman 
V.  Williams,  lo:  653,  43  So.  726,  150  Ala.  415. 

958.  A  merchant  is  not  liable  for  the 
act  of  his.  general  manager  authorized  to 
collect  for  goods  sold,  or  settle  for  goods 
taken  wrongfully,  in  assaulting  a  customer 
to  whom  he  has  gone  to  collect  for  goods 
which  he  claims  were  taken  by  the  custom- 
er, contrary  to  the  contention  of  the  latter, 
unless  he  ratifies  the  act  or  retained  the 
manager  in  his  employ  with  knowledge  that 
he  was  likely  to  commit  it.  Matsuda  v. 
Hammond,  51:  920,  137  Pac.  328,  77  Wash. 
120.  (Annotated) 

959.  A  railroad  company  is  liable  for  an 
assault  committed  in  the  freight  house  on 
a  consignee  of  freight,  by  a  delivery  clerk, 
because  the  consignee  complained  to  supe- 
rior officers  of  the  delivery  clerk's  delay  in 
making  deliveries.  Gassenheimer  v.  West- 
ern R.  Co.  40:  998,  57  So.  718,  175  Ala.  319. 

960.  The  owner  of  a  convict  farm  is  not 
absolved  from  liability  in  damages  for  the 
act  of  the  warden  whom  he  has  placed  in 
charge  of  the  farm,  in  punishing  a  convict 
so  severely  that  he  dies  from  the  effects 
thereof,  by  the  fact  that  the  warden,  al- 
though having  authority  to  punish,  dis- 
obeys not  only  the  instructions  of  the  em- 
ployer, but  also  the  regulations  of  the  state 
authorities  with  respect  to  the  severity  of 
the  punishment.  Tillar  v.#  Reynolds,  30: 
1043,  131  S.  W.  969,  96  Ark.  358. 

961.  To  render  a  property  owner  liable 
for  the  wilful,  reckless,  or  wanton  act  of  his 
servant  in  shooting  a  poacher  on  his  prop- 
erty, the  act  must  have  been  done  in  the 
scope  of  the  servant's  employment.  Magar 
V,  Hammond,  3:  1038,  76  N.  E.  474,  183  N. 
Y.  387. 

962.  Tlie  mere  employment  of  a  watchman 
to  guard  property  does  not  authorize  him  to 
shoot  a  person  who  has  entered  the  property 
to  get  warm,  and  who,  under  the  watch- 
man's order  to  leave  the  property,  is  run- 
ning away  therefrom,  so  as  to  render  the 
employer  liable  for  the  act.  Robards  v.  P. 
Bannon  Sewer  Pipe  Co.  18:  923,  113  S.  W. 
429,  130  Ky.  380. 

963.  One  who  employs  a  watchman  for  his 
property,  and  authorizes  him  to  carry  fire- 
arms and  use  them  whenever,  in  his  judg- 
ment, it  seems  necessary  or  advisable  for 
him  to  do  so,  cannot  be  absolved  from  li- 
ability for  such  use  merely  because  the  in- 
jured person  was  not  en,  but  near,  the  prop- 
erty when  shot,  where  the  watchman  judged 
that  he  was  doing  or  attempting  wrong  to 
the  property,  and  that  it  was  necessary  to 
fire  at  him  to  protect  it.  Robards  v.  P. 
Bannon  Sewer  Pipe  Co.  18:  923,  113  S.  W. 
429,  130  Ky.    380. 

964.  A  person  employed  to  watch  prem- 
ises and  turn  over  to  a  police  officer  any 
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person  whom  he  believes  to  be  committing  a 
crime  against  the  property  acts  within  the 
scope  of  his  employment  in  firing  at  a  flee- 
ing trespasser  to  compel  him  to  halt. 
Conchin  v.  El  Paso  &  S.  W.  R.  Co.  28:  88, 
108  Pac.  200,  13  Ariz.  259. 

965.  A  technical  trespasser  on  the  prop- 
erty of  a  railroad  company  is  not  guilty  of 
contributory  negligence  in  running  when 
told  by  a  watchman  to  stop,  which  will  pre- 
vent his  holding  the  railroad  company  liable 
for  the  injury  in  case  he  is  hit  by  a  bullet. 
Conchin  v.  El  Paso  &  S.  W.  R.  Co.  28:  88, 
108  Pac.  260,  13  Ariz.  259. 

966.  The  fact  that  a  servant  sent  to  place 
a  structure  on  the  property  of  a  stranger 
uses  excessive  force  in  resisting  the  efforts 
of  the  owner  to  prevent  the  trespass  does 
not  absolve  the  master  from  liability  for 
the  personal  injuries  thereby  inflicted. 
Waaler  v.  Great  Northern  R.  Co.  18:  297, 
117  N.  W.  140,  22  S.  D.  256. 

967.  A  railroad  company  is  liable  for  the 
act  of  its  servant  sent  to  erect  a  snow  fence 
on  the  property  of  an  abutting  owner,  in 
assaulting  the  servant  of  the  latter  to  pre- 
vent his  interfering  Avith  the  prosecution 
of  the  work  or  demolishing  work  already 
completed.  Waaler  v.  Great  Northern  R. 
Co.  18:  297,  117  N.  W.  140,  22  S.  D.  256. 

(Annotated) 

968.  The  mere  fact  that  an  employee  is 
authorized  to  preserve  order  upon  the  prem- 
ises of  his  employer  does  not  make  an  as- 
sault committed  by  him  upon  a  patron  of 
his  employer  an  act  done  within  the  scope 
of  his  authority,  for  which  his  employer 
will  be  liable,  when  the  evidence  shows  that 
the  assault  made  was  not  made  for  the 
purpose  of  preserving  order  or  ejecting 
such  person  from  the  premises  in  pursu- 
ance of  such  authority.  Galehouse  v.  Min- 
neapolis, St.  P.  &  S.  Ste.  M.  R.  Co.  47:  965, 
135  N.  W.  189,  22  N.  D.  615. 

969.  A  railroad  company  which  is  also 
engaged  in  the  business  of  a  telegraph  com- 
pany is  liable  for  an  assault  committed 
by  its  servant  upon  one  who  came  to  its 
office  to  send  a  telegram,  on  account  of  a 
complaint  made  by  such  patron  over  the 
nondelivery  of  an  earlier  telegram  ad- 
dressed to  him,  since  such  assault,  though 
it  may  not  have  been  committed  while  the 
servant  was  acting  within  the  scope  of 
his  authority,  was  committed  as  a  result 
of  a  controversy  arising  out  of  a  discharge 
of  his  duties.  Galehouse  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  47:  965,  135  N. 
W.  189,  22  N.  D.  615. 

970.  A  storekeeper  is  not  liable  for  a 
wilful  and  intentional  assault  by  his  clerk 
upon  an  intoxicated  person,  who  had  wan- 
dered into  the  store  and  had  been  annoying 
customers,  after  he  had  ceased  doing  so 
and  was  standing  quietly  by  the  stove,  al- 
though it  appears  to  have  been  made  in 
connection  with  an  attempt  to  eject  him 
from  the  store.  Ducre  v.  Sparrow-Kroll 
Lumber  Co.  47:  959,  133  N.  W.  938,  168 
Mich.  49.  (Annotated) 

971.  The  proprietor  of  a  restaurant  is 
liable  for  unnecessary  violence  used  by  his 
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servants  in  ejecting  a  patron  therefrom,  if 
they  were  acting  within  the  scope  of  their 
duty  to  protect  lady  patrons  from  insult, 
but  not  if  they  were  actuated  by  personal 
ill-will,  jealousy,  hatred,  or  other  ill  feel- 
ings. Chase  v.  Knabel,  12:  1155,  90  Pac. 
642,  46  Wash.  484.  (Annotated) 

972.  Ordinary  care  in  the  selection  of  its 
servants  is  the  measure  of  duty  which  a 
storage  company  owes  a  patron  to  protect 
him  from  assaults  by  them  while  he  is  on 
the  company's  premises  on  business  connect- 
ed with  the  storage  contract.  Fairbanks  v. 
Boston  Storage  Warehouse  Co.  13:  422,  75 
N.   E.   737,   189   Mass.   419. 

973.  A  deliberate  assault  by  the  elevator 
man  of  a  storage  warehouse  company  upon 
a  patron  who  has  entered  the  warehouse  on 
business  connected  with  his  storage  contract 
cannot  be  said  to  be  for  his  employer's  bene- 
fit, so  as  to  render  him  liable  therefor.  Fair- 
banks V.  Boston  Storage  Warehouse  Co.  13: 
422,  75  N.  E.  737,  189  Mass.  419. 

974.  A  local  manager  of  a  telephone  com- 
pany does  not  act  within  the  scope  of  his 
authority  in  assaulting  and  beating  an  em- 
ployee who  is  about  to  leave,  to  compel  her 
to  sign  a  voucher  for  the  compensation 
which  he  alleges  to  be  due  to  her,  and  the 
telephone  company  is  therefore  not  liable  to 
her  for  injuries  inflicted  in  that  manner. 
Crelly  v.  Missouri  &  K.  Teleph.  Co.  33:  328, 
113  Pac.  386,  84  Kan.  19. 

Killing  of  third  person. 
For    shooting    of    poacher   by    servant,    see 
Negligence,  44,  209. 

975.  An  electric  railway  company  is  lia- 
ble in  damages  for  the  act  of  its  drunken 
conductor,  who,  when  asked  by  a  passenger 
for  correct  change,  shot  at  him,  with  the 
result  that  the  bullet  missed  the  passenger 
and  killed  a  woman  passing  in  the  public 
street.  Savannah  Electric  Co.  v.  Wheeler, 
10:  1 176,  58  S.  E.  38,  128  Ga.  550. 

liibel  or  slander;  insult. 

Carrier's  liability  for  insulting  or  disre- 
spectful remarks  by  employees,  see  Car- 
riers, 123-126. 

Liability  of  corporation  for  libel  by  agent, 
see  Corporations,  120-122. 

Damages  for  insult  by  servant,  see  Dam- 
ages, 346. 

976.  A  railroad  company  is  answerable 
for  slander  uttered  by  its  division  superin- 
tendent while  examining  the  time  account 
of  an  engineer,  which  charges  him  with 
stealing  from  the  company,  since  it  is  with- 
in the  course  and  scope  of  his  employment, 
and  under  implied  authority  of  the  corpora- 
tion. Hypes  V.  Southern  R.  Co.  21:  873,  64 
S.  E.  395,  82  S.  C.  315.  (Annotated) 

977.  In  the  absence  of  contract  relation 
between  the  master  and  the  person  slan- 
dered, the  master  is  not  liable  for  a  slander 
uttered  by  his  servant  which  he  does  not  au- 
thorize or  ratify.  Singer  Mfg.  Co.  v.  Tay- 
lor, 9:  929,  43  So.  210,  150  Ala.  574. 

(Annotated) 

978.  Partners  may  be  held  liable  as  a 
firm  for  slander  committed  by  an  agent 
or  servant  whom  they  have  directed  or  au- 
thorized to  speak  the  words  for  them,  or 
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in  their  behalf  or  interest,  or  in  further- 
ance of  tneir  business,  or  whose  words  they 
ratify  with  knowledge  of  the  facts.  Du- 
quesne  Distributing  Co.  v.  Greenbaum,  24: 
955,   121    S.   W.    1026,   135  Ky.    182. 

979.  One  is  not  liable  for  a  slander  ut- 
tered by  his  traveling  salesman,  although 
he  is  at  the  time  engaged  in  the  master's 
service,  or  acting  in  the  scope  of  his  em- 
ployment, unless  the  master  directs  or  au- 
thorizes the  speaking  of  the  actionable 
words,  or  afterwards  approves  or  ratifies 
them.  Duquesne  Distributing  Co.  v.  Green- 
baum, 24:  955,  121  S.  W.  1026,  135  Ky.  182. 
Ratification. 

980.  To  establish  ratification  by  a  master 
of  the  unauthorized  act  of  his  servant  there 
must  be  proof  of  full  knowledge  on  the  part 
of  the  master  of  all  material  facts.  Stein- 
man  V.  Baltimore  Antiseptic  Steam  Laun- 
dry Co.  21:  884,  71  Atl.  517,  109  Md.  62. 

981.  The  mere  fact  that  a  merchant  sends 
notice  to  a  customer  to  call  and  pay  for 
work  done,  and  secure  the  property,  does 
not  establish  a  ratification  on  his  part  of 
the  act  of  his  employee  in  forcibly  reclaim- 
ing the  work  from  the  customer  after  it  had 
been  delivered  without  payment  of  the  price. 
Steinman  v.  Baltimore  Antiseptic  Steam 
Laundry  Co.  21:884,  71  Atl.  517,  109  Md. 
62. 

982.  The  owner  of  a  race  horse  does  not 
ratify  the  act  of  his  trainer  in  placing  a 
boy  on  his  horses  by  the  fact  that,  on  see- 
ing him  on  the  race  track,  he  invited  him 
to  ride  with  him,  paid  his  fare  into  a 
show,  and  said  he  Avould  see  his  mother. 
Hunter  v.  Corrigan,  43:  187,  122  S.  W.  131, 
139  Ky.   315. 

Use  of  dangerous   agencies. 

Master's  liability  generally,  see  supra,  889- 
892. 

Liability  of  owner  of  automobile  for  negli- 
gent use  by  stranger  to  whom  he  had 
loaned  it,  see  Automobiles,  57. 

See  also  supra,  914-929. 

983.  An  automobile  is  not  per  se  a  dan- 
gerous agencv.  McNeal  v.  McKain,  41:  775, 
126  Pac.  742,"^  33  Okla.  449. 

984.  An  automobile  is  not  per  se  a  danger- 
ous machine,  so  as  to  charge  the  own- 
er with  liability  for  injuries  inflicted  upon 
strangers  during  its  use  by  a  chauffeur  in 
whose  possession  the  owner  negligently  per- 
mits it  to  be.  Steffen  v.  McNaughton,  26: 
382,   124  N.  W.   1016,  142  Wis.  49. 

985.  An  automobile  is  not  inherently  dan- 
gerous so  that  its  mere  use  will  render  the 
owner  liable  for  accidents  caused  by  the  one 
handling  it,  although  at  the  time  he  is  not 
acting  for  the  owner.  Danforth  v.  Fisher, 
21:  93,  71  Atl.  535,  75  N.  H.  111. 

986.  The  owner  of  an  automobile,  who 
keeps  it  at  a  public  garage,  is  not,  upon 
the  ground  that  it  is  a  dangerous  agency, 
liable  for  personal  injuries  sustained  by  a 
person  by  being  run  over  by  it  in  conse- 
quence of  the  negligence  of  the  chaixffeu'r, 
who  had  taken  the  machine  without  the 
knowledge  or  permission  of  the  owner,  and 
was  using  the  same  on  an  errand  personal 
to  himself,  even  though  he  was  not  a  com- 
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petent  and  careful  operator.    Jones  v.  Hoge, 
14:  216,  92  Pac.  433,  47   Wash.  663. 

(Annotated) 

987.  A  team  of  mules  and  wagon  is  not 
such  a  dangerous  instrumentality  as  to  ren- 
der their  owner  liable  for  injury  through  the 
running  away  of  tiie  team,  to  a  boy  whom 
the  driver  without  authority  invited  to  ride. 
Dover  v.  Mayes  Mfg.  Co.  46:  199,  72  S.  E. 
1067,  157  N.  C.  324. 

988.  The  fact  that  a  servant  to  whose 
care  has  been  committed  compressed  air 
employed  by  his  master  in  his  business  turns 
aside  from  his  duty  to  guard  it  carefully, 
and  employs  it  to  injure  or  frighten  others 
or  amuse  himself,  indicates  such  a  depart- 
ure from  the  line  of  his  employment  that, 
even  though  the  air  is  regarded  as  a  dan- 
gerous agency  which  it  is  the  duty  of  the 
master  to  guard,  the  master  will  be  ab- 
solved from  liability  for  injuries  resulting 
to  third  persons  from  the  servant's  acts. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Currie, 
10:  367,  96  S.  W.  1073,  100  Tex.  136. 

(Annotated) 

989.  A  railroad  company  is  liable  for  the 
acts  of  its  servants  in  negligently  operating 
a  locomotive  which  has  been  placed  in  their 
custody,  across  a  village  street,  for  their 
own  amusement,  in  consequence  of  which  a 
traveler  rightfully  upon  the  street  is  in- 
jured, since  a  steam  locomotive  is  a  dan- 
gerous agency,  responsibility  for  the  opera- 
tion of  which  cannot  be  delegated.  Black  v. 
Rock  Island,  A.  &  L.  R.  Co.  26:  166,  51  So. 
82,  125  La.  101. 

b.  For  acts  of  independent  contractors. 

1.  In  general. 

(See   also   same   heading   in  Digest  L.R.A. 

1-10.) 

Master's  duty  as  to  instructing  servant  that 
part  of  work  is  in  charge  of  independ- 
ent contractor,  see  supra,  215. 

Liability  of  contractors,  see  infra,  1057- 
1064. 

Liability  of  carrier  to  passenger  for  negli- 
gence of  independent  contractor,  see 
Caeriees,  583,  584. 

Relevancy  of  evidence  in  action  for  injury, 
see  EviDENpE,  764. 

Admissibility  of  evidence  under  pleadings, 
see  Evidence,  2457. 

Liability  for  negligence  of  independent  con- 
tractor, causing  injury  on  highway,  see 
Highways,  176,  290,  324. 

Liability  of  municipality  for  acts  of  inde- 
pendent contractor,  see  Municipal 
Corporations,  332. 

990.  Whether  or  not  a  landowner  used  due 
and  proper  care  in  selecting  one  to  whom  to 
sell  a  building  to  be  removed  from  his  land 
is  immaterial  if  the  person  is  found  to  have 
been  competent  in  fact.  Wilmot  v.  McPad- 
den,  19:  iioi,  65  Atl.  157,  79  Conn.  367. 

991.  A  railroad  company  charged  with 
the  duty  of  keeping  a  highway  in  reasonably 
safe  condition  for  travel  at  the  point  where 
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the  highway  intersects  its  right  of  way,  and 
further  required,  when  making  alterations 
by  means  of  which  the  highway  may  be  ob- 
structed, to  provide  and  keep  in  good  order 
suitable  temporary  ways  to  enable  travelers 
to  avoid  or  pass  such  obstruction,  cannot, 
where  a  party  is  injured  in  consequence  of 
its  failure  to  discharge  these  duties,  escape 
liability  by  showing  that  the  work  was  done 
by  other  persons  under  an  independent  con- 
tract. Choctaw,  0.  &  W.  R.  Co.  v.  Wilker, 
3:  595,  84  Pac.  1086,  16  Okla.  384. 

(Annotated) 

992.  The  employee  of  one  who  has  under- 
taken to  construct  a  sewer  for  a  munici- 
pality cannot  hold  it  liable  for  injuries 
inflicted  upon  him  because  of  the  incom- 
petence of  the  contractor,  even  though  the 
incompetence  consists  of  inabilitjy  to  re- 
spond in  damages  for  injuries  negligently 
inflicted  upon  him.  Salmon  v.  Kansas  City, 
39:  328,  145  S.  W.  16,  241  Mo.  14. 

993.  An  undertaker  who  contracts  to  fur- 
nish carriages  for  a  funeral  cannot  escape 
liability  to  an  occupant  of  a  carriage  in- 
jured by  negligence  of  the  driver,  on  the 
ground  that  he  sublet  the  contract  to  an 
independent  contractor,  .  if  the  employers 
did  not  consent  to  the  subcontract.  John 
J.  Radel  Co.  v.  Borches,  39:  227,  145  S.  W. 
155,  147  Ky.  506. 

994.  The  owner  of  an  amusement  park 
who  receives  a  percentage  of  the  receipts  of 
a  concessionaire,  for  permitting  an  at- 
traction to  be  on  exhibition,  cannot  avoid 
liability  to  a  patron  for  injury  due  to  a 
defect  in  the  mechanism,  on  the  theory  that 
the  concessionaire  was  an  independent  con- 
tractor. Wodnik  v.  Luna  Park  Amuse- 
ment Co.  42:  1070,  125  Pac.  941,  69  Wash. 
638.  ( Annotated ) 
Acts  of  contractor's  employees. 

905.  If  one  purporting  to  act  under  a 
contract  making  him  an  independent  con- 
tractor is  not  doing  so  in  good  faith,  but  is 
in  fact  a  mere  employee  of  the  other  party 
to  the  contract,  so  that  servants  employed 
by  him  are  those  of  such  other,  the  latter 
is  not  absolved  from  liability  for  injury 
done  by  their  negligent  acts.  Young  v. 
Fosburg  Lumber  Co.  16:  255,  60  S.  E.  654, 
147  N.  C.  26. 

Control   or   interference   of   employer. 

Duty  to  protect  servant  from  negligence  of 

independent  contractor,  see  supra,  380. 

996.  The  retention,  by  the  master,  of 
general  supervision  of  the  work  to  be  per- 
formed by  an  independent  contractor  will 
not  change  the  contractor's  relationship  to 
the  work.  Miller  v.  Moran  Bros.  Co.  i :  283, 
81   Pac.   1089,  39  Wash.  631. 

997.  The  mere  direction  of  a  foreman  of 
a  railroad  company,  to  an  independent  con- 
tractor engaged  by  the  company  to  burn  a 
fire  guard  along  its  tracks,  to  begin  the  work 
on  a  certain  day,  will  not  render  the  com- 
pany liable  for  damages  sustained  by  third 
parties,  due  to  the  fact  that  on  the  day 
specified  there  was  a  strong  wind  blowing 
which  caused  the  fire  to  escape  control. 
St.  Louis  &  S.  F.  R.  Co.  v.  Madden,  17:  788, 
93  Pac.  586,  77  Kan.  80. 
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2.  For  ivhat  acts  of  contractor  employer 
is  liable. 

(See   also   same   heading   in  Digest  L.R.A. 
1-10.) 

Injury  to  servant,  see  supra,  733-735. 
Independent    contractor    as    vice    principal, 

see  supra,  846. 
Right  of  carrier  to  delegate  to  independent 

contractor  duty  to  supply  refrigerator 

cars,  see  Cakriebs,  812. 
Liability  of  municipality  for  negligence  of 

independent  contractor  in  leaving  street 

in  defective  condition,  see  Highways, 

176. 

998.  The  rule  that  one  employing  an  inde- 
pendent contractor  is  not  liable  for  the  lat- 
ter's  negligence  cannot  be  modified  by  the 
doctrine  that  the  employer  is  liable  if  the 
work  is  such  as  would  necessarily  produce 
wrongful  consequences  without  reference  to 
the  negligence  of  the  contractor,  or  is  such 
as  is  intrinsically  dangerous,  and  consti- 
tutes ipso  facto  a  nuisance,  where  the  in- 
jury is  produced  by  blasting  in  the  con- 
struction of  a  wagon  road  through  an  un- 
inhabited and  substantially  untraveled,  wild, 
mountainous  region.  Houghton  v.  Loma 
Prieta  Lumber  Co,  14:  913,  93  Pac.  82,  152 
Cal.  600.  (Annotated) 

999.  It  cannot  be  held  as  matter  of  law 
that  mining  generally  is  so  intrinsically 
or  inherently  dangerous  as  to  make  the 
owner  of  a  mine  liable  for  the  negligence 
of  an  independent  contractor,  resulting  in 
injuries  to  a  servant  of  such  contractor, 
where  it  is  not  shown  that  the  mine  was 
unsafe  when  the  contract  was  made,  or 
that  the  owner  reserved  some  control  of  its 
operation,  Laflfery  v.  United  States  Gyp- 
sum Co.  45:  930,  111  Pac,  498,  83  Kan.  349. 

(Annotated) 

1000.  Letting  work  which  involves  a  dan- 
gerous excavation  in  a  public  highway  to 
an  independent  contractor  will  not  absolve 
the  principal  from  liability  for  injuries  to 
a  traveler,  caused  by  the  contractor's  negli- 
gence in  failing  to  maintain  proper  guards 
and  lights.  Cameron  Mill  &  Elevator  Co. 
V.  Anderson,  i:  198,  81  S.  W.  282,  98  Tex, 
156. 

1001.  A  public  utility  company  cannot  es- 
cape liability  for  an  injury  sustained  by  a 
pedestrian  who  fell  into  an  unguarded  ex- 
cavation, on  the  plea  that  the  excavation, 
which  was  made  under  authority  conferred 
upon  the  company  by  the  city  and  for  the 
former's  account  and  benefit,  was  made  by 
an  independent  contractor.  Rock  v.  Ameri- 
can Constr,  Co,  14:  653,  45  So.  741,  120  La. 
831. 

1002.  One  who  employs  an  independent 
contractor  to*  erect  a  bridge  over  a  public 
street  the  work  on  which  will  render  the 
street  under  it  dangerous  for  travel  by  the 
public  cannot  avoid  liability  for  injury  to 
a  pedestrian  from  the  fall  of  a  tool  in  case 
he  takes  no  precautions  to  safeguard  the 
public  during  the  performance  of  the  work, 
or  to  see  that  it  is  done.  Philadelphia,  B, 
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&   W.   R.   Co.  V.   Mitchell,    17:  974,   69   Atl. 
422,   107  Md.  600, 

1003.  The  duty  of  a  railroad  company, 
either  by  statute,  or  at  common  law,  to 
maintain  gates  at  a  crossing  of  a  crowded 
street  in  a  great  city,  cannot  be  delegated 
to  an  independent  contractor,  so  as  to  relieve 
it  from  liability  for  negligence  of  the  gate 
keeper,  which  results  in  injury  to  a  traveler 
on  the  highway.  Boucher  v.  New  York,  N. 
H.  &  H.  R.  Co,  13:  1177,  82  N.  E,  15,  196 
Mass,  355,  (Annotated) 

1004.  The  fact  that  the  painting  of  a  mu- 
nicipal bridge  was  in  charge  of  an  inde- 
pendent contractor  does  not  relieve  the 
municipality  from  liability  for  injury  to 
his  servant  through  a  dangerous  electric 
line  maintained  by  its  authority  on  the 
bridge,  where  the  contractor  did  not  know 
the  dangers  incident  to  the  presence  of  the 
line.  Hoppe  v.  Winona,  33:  449,  129  N.  W. 
577,  113  Minn.  252. 

1005.  A  municipality  cannot,  by  letting 
execution  of  the  work  to  an  independent 
contractor,  escape  liability  for  injury  to 
private  property  by  soft  earth  forced  there- 
on, by  attempting  to  bring  a  street  to  grade 
by  dumping  earth  onto  the  unstable,  slop- 
ing bottom  of  a  gulch  which  crossed  the 
street.  Giaconi  v,  Astoria,  37:  1150,  118 
Pac,  180,  60  Or,  24. 

1006.  Where,  by  statute,  municipal  corpo- 
rations are  liable  for  injury  to  private  prop- 
erty through  their  acts  or  omissions  as 
public  corporations,  a  city  if  found  negli- 
gent is  liable  for  injury  to  private  property 
by  the  sliding  thereon  of  soft  earth  because 
of  an  attempt  by  it  to  bring  a  highway  to 
grade,  by  dumping  earth  upon  the  unstable 
foundation  at  the  sloping  bottom  of  a  gulch 
crossing  it,  although  it  committed  the  prep- 
aration of  the  plans  which  were  adopted  and 
followed  to  a  competent  engineer,  if  he  made 
no  inspection  to  ascertain  the  actual  condi- 
tions before  preparing  his  plans;  and  it  is 
immaterial  that  the  property  injured  is  not 
adjacent  to  the  street.  Giaconi  v.  Astoria, 
37:  1150,   118   Pac.    180,   60   Or.   24. 

1007.  A  property  owner  cannot  escape  lia- 
bility for  injury  to  property  on  an  adjoin- 
ing lot  by  engaging  an  independent  contract- 
or to  make  an  excavation  under  the  walls 
of  the  building  thereon,  if  the  injury  is 
caused  not  by  the  contractor's  negligence, 
but  by  following  the  requirements  of  his 
contract,  Di  Palma  v,  Weinman,  24:  423, 
103  Pac,  782,  15  N.  M,  68. 

1008.  Felling  one's  own  trees  in  a  forest 
is  not  so  intrinsically  dangerous  that  the 
owner  cannot  commit  the  work  to  an  inde- 
pendent contractor  and  thereby  avoid  lia- 
bility for  injuries  by  a  falling  tree  to  one 
passing  along  a  private  path  near  the  place 
where  the  work  is  being  done.  Young  v, 
Fosburg  Lumber  Co,  16:  255,  60  S,  E.  654, 
147  N.   C,  26,  (Annotated) 

1009.  The  owner  of  a  pleasure  resort  is 
not  liable  for  injury  to  a  patron  by  neg- 
ligence in  the  discharge  of  fireworks  set 
off  by  one  with  whom  he  had  contracted  to 
give  a  display,  and  who  is  uncontrolled  as 
to   the   manner   of   doing  the   work,     Reis- 
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man  v.  Public  Service  Corp.    (N.  J.  Err.  & 
App.)   38:  922,  81  Atl.  838,  82  N.  J.  L.  464. 

1010.  One  maintaining,  attached  to  his 
building,  an  awning  overhanging  a  public 
street,  cannot  escape  liability  for  injury  to 
a  pedestrian  by  the  fall  of  the  awning  while 
being  repaired,  by  the  fact  that  he  employs 
an  independent  contractor  to  perform  tlie 
work.  McHarge  v.  Newcomer,  9:  298,  100  S. 
W.  700,  117  Tenn.  595. 

1011.  The  owner  of  a  building  the  floors 
of  which  are  leased  to  difTerent  tenants  can- 
not relieve  himself  from  responsibility  to 
employees  of  the  tenants  for  the  unsafe  op- 
eration of  the  elevator  by  letting  such  op- 
eration to  an  independent  contractor. 
Sciolaro  v.  Asch,  32:  945,  91  N.  E.  263,  198 
N.  Y.  77.  (Annotated) 

1012.  A  landowner  is  not  relieved  from 
responsiblity  for  placing  a  building  on  the 
land  of  an  adjoining  property  owner,  by 
letting  the  duty  of  locating  it  to  an  inde- 
pendent contractor,  and  instructing  him  not 
to  go  outside  the  boundary  lines  of  the 
property.  Kershishian  v.  Johnson,  36:  402, 
96  N.  E.  56,  210  Mass.   135. 

1013.  A  railroad  company  cannot  escape 
liability  for  injuries  to  growing  crops  from 
cattle  which  had  entered  through  a  breach 
in  the  fence  inclosing  the  land,  made  by  the 
agent  of  the  railroad  company  without 
right,  on  the  theory  of  independent  contrac- 
tor, since  a  person  cannot  employ  another 
to  do  for  him  as  an  independent  contractor 
an  unlawful  thing,  and  escape  the  conse- 
quences of  the  unlawful  act.  Missouri,  O. 
&  G.  R.  Co.  V.  Brown,  50:  1124,  136  Pac. 
1117,  41  Okla.  70. 

Blasting. 

See  also  supra,  998. 

1014i  The  rule  that  a  municipal  corpora- 
tion cannot  avoid  liability  for  injuries 
caused  by  blasting  which  it  permits  in  its 
streets,  by  letting  the  work  to  an  independ- 
ent contractor,  does  not  apply  in  favor 
of  the  latter's  employees;  at  least  not  in 
case  the  injury  is  to  one  drilling  the  holes, 
from  negligence  of  the  foreman  in  failing 
to  discover  an  unexploded  charge.  Salmon 
v.  Kansas  City,  39:  328,  145  S.  W.  16,  241 
Mo.   14. 

1015.  A  municipal  corporation  is  not 
liable  for  injury  to  the  employee  of  an 
independent  contractor  for  sewer  construc- 
tion which  requires  blasting  in  a  public 
street,  because  it  did  not  require  the  con- 
tractor to  secure  a  license  which  its  ordi- 
nances make  a  requisite  to  the  doing  of 
that  kind  of  work.  Salmon  v,  Kansas  City, 
39:  328,  145  S.  W.  16,  241  Mo.  14. 

1016.  A  railroad  company  cannot  avoid 
liability  for  injury  to  neighboring  property 
owners  by  blasting  done  on  its  property, 
by  employing  an  independent  contractor  to 
perform  the  work,  when  complaint  is  made 
to  it  that  injury  will  result  from  the  man- 
ner the  work  is  carried  on  by  it,  if  the 
contractor  continues  to  perform  the  work 
in  the  same  manner  and  produces  like  re- 
sults as  the  railroad  company,  and  the  work 
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could  be  done  in  no  other  way.    Hunter  v. 

Southern  R.  Co.  29:  851,  68  S.  E.  237,  152 

N.  C.  682.  (Annotated) 

Fires. 

See  also  supra,  997. 

1017.  Where  the  owner  or  occupant  of 
lands  causes  or  permits  lire  to  be  set  there- 
on to  accomplish  a  desired  result,  under 
such  conditions  that  the  act  of  then  set- 
ting such  fire  necessarily  endangers  the 
property  of  others  unless  proper  precau- 
tions are  taken,  a  duty  arises  to  take  such 
precaution,  which  cannot  be  avoided  by  dele- 
gating the  work  to  an  independent  con- 
tractor. Carlton  County  Farmers  Mut.  F. 
Ins.  Co.  V.  Foley  Bros.  38:  175,  134  N.  W. 
309,  117  Minn.  59.  (Annotated) 

1018.  One  who  gives  another  permission 
to  clear  such  of  his  wild  land  as  the  lat- 
ter desires,  at  a  certain  price  per  acre,  is 
not  bound  to  take  precautions  to  see  that 
fires  set  by  him  do  not  injure  his  neighbors, 
since  the  person  undertaking  to  perform 
the  service  occupies  the  position  of  an  in- 
dependent contractor.  Rogers  v.  Parker, 
34;  955,  123  N.  W.  1109,  159  Mich.  278. 

1019.  A  railroad  company,  by  employing 
an  independent  contractor  to  burn  a  fire 
guard  along  its  right  of  way,  is  not  thereby 
absolved  from  the  duty  of  seeing  that  meas- 
ures are  taken  to  prevent  injury  to  the 
property  of  third  persons  from  fire  which 
escapes  control.  St.  Louis  &  S.  F.  ft.  Co. 
V.  Madden,  17:  788,  93  Pac.  586,  77  Kan.  80. 

(Annotated) 

1020.  Work  done  by  one  who  contracts 
with  a  railroad  company  to  burn  a  fire 
guard  along  its  right  of  way  is  performed 
by  the  company  in  the  operation  of  its 
road ;  and  the  company  cannot,  by  delegat- 
ing the  work  to  an  independent  contractor, 
avoid  liability  for  injury  caused  to  prop- 
erty when -the  fire  escapes  control  through 
the  negligence  of  the  contractor.  St.  Louis 
&  S.  F.  R.  Co.  V.  Madden,  17:  788,  93  Pac. 
586,  77  Kan.  80. 

1021.  The  owner  of  a  logging  railroad  is 
not  relieved  from  liability  for  injury  to  ad- 
joining property  through  fire  set  out  on  its 
right  of  way,  which  has  been  permitted  to 
become  covered  with  inflammable  materials, 
by  the  fact  that  the  cutting,  logging,  and 
hauling  of  the  timber,  including  the  opera- 
tion of  the  trains,  was  being  done  by  an  in- 
dependent contractor.  Thomas  v.  Hammer 
Lumber  Co.  32:  584,  69  S.  E.  275,  153  N. 
C.   351. 

1022.  The  owner  of  a  logging  railway  is 
not  answerable  for  fire  set  out  by  em- 
ployees of  an  independent  contractor  in- 
dependently of  any  apparatus  used  in  the 
operation  of  the  road.  Thomas  v.  Hammer 
Lumber  Co.  32:  584,  69  S.  E.  275,  153  N. 
C.  351. 

1023.  The  owner  of  a  logging  railroad  is 
liable  for  injury  to  adjoining  property  from 
fire  set  out  by  a  spark  from  a  defectively 
equipped  engine  which  was  being  operated 
by  an  independent  contractor  for  hauling 
logs  over  the  road.  Thomas  v.  Hammer 
Lumber  Co.  32:  584,  69  S.  E.  275,  153  N. 
C.  351. 
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Injuries    by    defective    appliances. 

Question  for  jury  as  to  whether  inspection 
of  appliances  erected  by  contractor 
would  have  revealed  defects,  see  Tbial, 
602. 

1024.  A  mere  superficial  inspection,  by 
the  owner  of  a  building,  of  a  fire  escape 
placed  on  the  building  by  an  independent 
contractor,  is  not  sufficient  per  se  to  relieve 
him  from  liability  for  injury  to  a  servant 
who,  in  attempting  to  use  the  device,  is  in- 
jured by  its  fall  because  the  fastenings  are 
let  into  tlie  wall  just  far  enough  to  hold  it 
in  phice  until  it  has  passed  inspection. 
Winslow  V.  Commercial  Bldg.  Co.  28:  563, 
124  N.  W.  320,  126  N.  W.  173,  147  Iowa,  238. 

1025.  The  owner  of  a  building  cannot  avoid 
liability  for  injury  to  his  servant  through 
the  fall,  because  of  improper  fastenings,  of 
a  fire  escape  upon  which  he  was  emploj'ed 
in  the  performance  of  his  duties,  merely  be- 
cause it  was  erected  by  an  independent  con- 
tractor selected  with  due  care.  Winslow  v. 
Commercial  Bldg.  Co.  28:  563,  124  N.  W. 
320,  126  N.  W.  173,  147  Iowa,  238. 

1026.  A  master  cannot  delegate  to  an  inde- 
pendent contractor  power  to  exercise  the 
care  to  make  devices  safe  for  servants  which 
the  law  imposes  upon  him  as  a  personal 
obligation.  Winslow  v.  Commercial  Bldg. 
Co.  28:  563,  124  N.  W.  320,  126  N.  W.  173, 
147  Iowa,  238. 

1027.  A  railroad  company  which  loans  to 
an  independent  contractor  a  machine  used 
for  spreading  earth,  and  which  is  in  appar- 
ent good  order,  is  not  liable  for  injuries  re- 
sulting at  a  later  date  to  an  employee  of  the 
contractor,  caused  by  the  breaking  of  the 
machine,  whether  the  accident  is  due  to  un- 
discovered defects  in  the  machine,  or  to  its 
misuse.  Robideaux  v.  Hebert,  12:  632,  43 
So.  887,  118  La.  1089.  (Annotated) 

3.    Who    are    independent    contractors. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Prejudicial  error  in  talcing  question  from 
jury,  see  Appeal  and  Ebkob,  1518. 

Evidence  as  to,  see  Evidence,  1960. 

Sufficiency  of  allegations  as  to,  see  Plead- 
ing, 180. 

See  also  supra,  34,  1018. 

1028.  One  who  contracts  to  perform  cer- 
tain specific  work,  the  manner  of  doing 
which,  including  the  employment,  payment, 
and  control  of  the  labor,  is  left  entirely  to 
him,  is  an  independent  contractor,  for  whose 
acts  and  omissions  in  the  execution  of  the 
contract  the  other  contracting  party  is  not 
liable.  Robideaux  v.  Hebert,  12:  632,  43  So. 
887,  118  La.  1089. 

1029.  One  is  an  independent  contractor 
who,  for  what  the  job  is  reasonably  worth, 
undertakes  to  overhaul  the  awnings  on  an- 
other's building,  the  latter  expressing  no  di- 
rection, judgment,  or  discretion  in  the  mat- 
ter. McHarge  v.  Newcomer,  9:  298,  100  S. 
W.   700,   117   Tenn.   595. 

1030.  Although  a  person  is  paid  for  work 
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"by  the  job,"  and  has  the  right  to  employ 
assistants  to  be  paid  by  himself,  he  is  a 
servant,  and  not  an  independent  contractor, 
where  he  is  merely  working  under  a  general 
employment,  has  no  dominion  or  control 
over  the  premises,  and  is  subject  at  all  times 
to  the  order  of  his  employer  as  to  when  and 
how  he  shall  work  and  the  results  to  be  ac- 
complished, and  may  be  discharged  at  any 
time.  Knicely  v.  West  Virginic^  M.  R.  Co. 
17:  370,  61  S.  E.  811,  64  W.  Va.  278. 

(Annotated) 

1031.  The  method  and  means  by  which  a 
chauffeur  in  charge  of  an  automobile  re- 
ceives his  compensation  is  material  upon 
the  question  whether  he  is  the  servant  of 
the  owner,  so  that  the  latter  will  be  liable 
for  his  acts,  or  an  independent  contractor 
for  whose  acts  the  owner  is  not  liable. 
Minor  v.  Stevens,  42:  11 78,  118  Pac.  313, 
65  V/ash.  423. 

1032.  One  who  turns  his  automobile  over 
to  the  keeper  of  a  garage  to  put, it  in  re- 
pair for  selling,  the  owner  to  pay  for  labor 
and  storage  and  the  garage  keeper  to  have 
a  commission  if  he  sells  the  machine  for  a 
satisfactory  price,  is  not  liable  for  injury 
inflicted  by  the  latter  while  running  the 
machine  on  the  road  to  test  it.  Segler  v. 
Callister,  51:  772,  139  Pac.  819,  167  Cal.  377. 

(Annotated) 

1033.  An  independent  contract  for  the 
erection  of  a  building,  so  as  to  relieve  the 
owner  from  liability  for  negligent  injuries  to 
workmen,  is  not  shown  by  the  employment 
of  one  at  a  certain  salary  to  attend  to  its 
construction  and  hire  the  men,  where  the 
owner  pays  them  and  furnishes  the  ma- 
terials, directing  the  progress,  course  of 
procedure,  and  general  management  of  the 
work.  Rankel  v.  BuckstafF-Edwards  Co.  20: 
1 180,  120  N.  W.  269,  138  Wis.  442. 

1034.  A  contract  for  the  construction  of 
a  sewer  for  a  lump  sum  is  not  prevented 
from  being  independent,  so  as  to  relieve 
the  municipality  from  liability  for  injuries 
to  the  contractor's  employees,  by  the  fact 
that  the  city  engineer  is  given  general  super- 
vision over  the  work,  with  power  to  require 
the  discharge  of  incompetent  employees, 
since  such  provisions  are  inserted  in  the 
contract  merely  for  the  protection  of  the 
city.  Salmon  v.  Kansas  City,  39:  328,  145 
S.  W.  16,  241  Mo.  14. 

1035.  Provisions  in  a  contract  subletting 
construction  work  which  the  contractor  has 
undertaken  to  perform  for  the  construction 
company,  placing  the  work  under  the  su- 
pervision of  the  engineer  of  the  construc- 
tion company,  who  has  power  to  discharge 
employees  as  the  interests  of  the  construc- 
tion company  demand,  and  to  require  the 
increase  of  the  working  force  and  direct 
its  application;  and  requiring  the  contract- 
or to  furnish  tools;  and  empowering  him  to 
suspend  work  and  pay  the  employees  as 
a  protection  against  liens;  and  requiring 
the  subcontractor  to  save  the  contractor 
harmless  from  the  claims  of  third  persons, — 
do  not  create  the  relation  of  master  and 
servant  between  the  contractor  and  sub- 
contractor  as    distinguished    from   that    of 
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independent   concractor.     Good   v.   Johnson, 
8:  896,  88  Pac.  439,  38  Colo.  440. 

1036.  A  person  contracting  with  a  public 
drainage  board  to  construct  a  drain  under 
plans  and  specifications  made  a  part  of  the 
contract  is  an  independent  contractor,  where 
he  has  sole  control  of  the  work,  and  the 
board  has  no  control  or  superintendence 
thereof  except  the  right  to  terminate  the 
contract  for  failure  to  comply  with  its 
terms,  and  the  right  to  cause  the  drain  to 
be  completed  in  case  he  failed  to  perform  the 
contract,  and  therefore  is  not  excused  from 
liability  for  personal  injuries  caused  by 
negligently  depositing  the  dirt  excavated 
in  constructing  the  drain  in  a  public  high- 
way, on  the  ground  that  he  was  engaged  as 
the  agent  of  the  board  in  the  performance 
of  work  of  a  public  nature.  Solberg  v. 
Schlosser,  30:  11 11,  127  N.  W.  91,  20  N.  D. 
307. 

1037.  One  who  contracts  to  do  the  excava- 
tion and  stone  work  for  the  basement  of  a 
building  according  to  plans  and  specifica- 
tions, and  as  directed  by  the  owner's  agent, 
is  not  an  independent  contractor  so  as  to 
relieve  the  owner  from  liability  for  injuries 
to  neighboring  property  through  his  negli- 
gence. Di  Palma  v.  Weinman,  24:  423,  103 
Pac.  782,  15  N.  M.  68. 

1038.  The  owner  of  a  dredging  machine  is 
an  independent  contractor  who  is  solely  re- 
sponsible for  injury  done  by  the  negligence 
of  its  crew  in  the  performance  of  the  work 
under  a  contract  by  which  it  is  placed  at 
the  disposal  of  one  who  has  undertaken  the 
performance  of  a  particular  piece  of  work, 
the  dredge  to  be  paid  for  at  a  certain  price 
per  day,  the  contract  to  be  terminated  upon 
dissatisfaction  of  the  one  hiring  it,  and  the 
crew  to  be  efficient  and  diligent,  where  the 
entire  supervision  of  the  crew  is  under  con- 
trol of  the  owner  of  the  dredge,  except  as  to 
the  mere  direction  where  the  service  is  to 
be  performed.  Teller  v.  Bay  &  River  Dredg- 
ing Co.  12:  267,  90  Pac.  942,  151  Cal.  209. 

1039.  One  who  has  a  contract  for  the 
operation  of  a  lath  mill  by  the  piece,  with 
power  to  employ  other  men  who  are  to  be 
paid  by  the  mill  owner  out  of  the  amount 
due  thereunder,  is  not  an  independent  con- 
tractor so  as  to  relieve  the  owner  from  lia- 
bility for  failure  to  safeguard  the  mill  ma- 
chinery. Barclay  v.  Puget  Sound  Lumber 
Co.  16:  140,  93  Pac.  430,  48  Wash.  241. 

1040.  One  undertaking  to'  cut  timber  for 
another  at  a  certain  sum  per  thousand  feet, 
the  owner  having  no  control  whatever  over 
the  work,  is  an  independent  contractor,  for 
the  negligence  of  whose  servants  the  owner 
is  not  liable,  although  the  owner  furnishes 
locomotives,  cars,  teams,  and  rails  for  the 
prosecution  of  the  work,  and  makes  up  the 
pay  roll  on  the  requisition  of  the  contractor. 
Young  V.  Posburg  Lumber  Co.  16:  255,  60 
S.  E.  654,  147  N.  C.  26. 

1041.  A  merchant  is  not  liable  for  negli- 
gent injuries  to  a  pedestrian,  inflicted  by  a 
licensed  expressman  with  whom  he  has  con- 
tracted for  the  delivery  of  goods  sold  by 
him,  at  a  certain  price  per  week,  where  the 
latter  was  to  exercise  his  own  discretion 
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as  to  the  manner  of  delivery,  and  was  at 
liberty  to  do  similar  work  for  others,  al- 
though, when  actually  working  for  him,  the 
merchant's  sign  was  placed  on  the  wagon. 
Burns  v.  Michigan  Paint  Co.  16:816,  116  N. 
W.  182,  152  Mich.  613. 

IV.  Liability  of  servants. 

(See   also   same   heading   in   Digest   L.R.A. 

i-yo.) 

Criminal  liability  of  servant,  see  Ceiminal 

Law,  53,  54. 
Sufficiency   of   evidence   to   show   malice   of 

servant,  see  Evidence,  209G. 
Liability  for  selling  of  liquor,  see  Intoxi- 
cating Liquors,  III.  b;  III.  c. 
Joint  suit  against  master  and  servant,  see 

Parties,  202-207. 
Liability  of  pilot  to  owners  of  vessel  hiring 

him    for   collision    loss   because   of   his 

fault,  see  Pilots,  1. 
Liability     of     agent,     see     Pbincipal     and 

Agent,  III. 
Removal  of  joint  action  against  master  and 

servant,  see  Removal  of  Causes,  7,  18. 

1042.  A  servant  is  personally  liable  to 
third  persons  when  his  wrongful  act  in  the 
course  of  his  employment  is  the  direct  and 
proximate  cause  of  their  injury,  whether 
such  wrongful  act  be  one  of  nonfeasance  or 
misfeasance.  Ellis  v.  Southern  R.  Co.  a: 
378,  52  S.  E.  228,  72  S.  C.  465.   (Annotated) 

1043.  The  manager  of  a  railroad  company 
is  not  personally  liable  for  the  acts  of  those 
in  charge  of  a  train  which  result- in  the 
killing  of  an  intending  passenger  where 
no  wrongful  acts  are  shown  on  his  part, 
merely  because  he  employed  for  the  com- 
pany the  servants  who  caused  the  injury. 
Ellis  V.  Southern  R.  Co.  2:  378,  52  S.  E. 
228,  72  S.  C.  465. 

1044.  A  railroad  engineer  is  personally 
liable  for  negligently  running  his  engine 
against  a  traveler  at  a  railroad  crossing. 
Illinois  C.  R.  Co.  v.  Coley,  i:  370,  89  S.  W. 
234,  121  Ky.  385. 

1045.  Locomotive  engineers  who  negligent- 
ly fail  to  inspect  their  engines  before  tak- 
ing them  out  on  the  roaid  are  liable  for 
the  loss  of  property  on  premises  adjoin- 
ing the  right  of  way  through  fire  set  out 
by  the  defective  condition  of  the  engine. 
Patry  v.  Northern  Pacific  R.  Co.  34:  586, 
131  N.  W.  462,  114  Minn.  375. 

1046.  A  section  boss  of  a  railroad  com- 
pany who  fails  to  keep  the  right  of  way 
clear  from  combustible  material  is  liable 
for  loss  of  property  on  premises  adjoining 
the  right  of  way,  through  fire  communi- 
cated to  it  from  combustible  material  on 
the  right  of  way,  which  was  ignited  by 
sparks  from  the  company's  engine.  Patry 
V.  Northern  Pacific  R.  Co.  34:  586,  131  N. 
W.  462,  114  Minn.  375. 

1047.  A  servant  charged  with  the  duty  of 
guarding  his  master's  property  against 
poachers  is  liable  for  injury  to  one  if,  being 
aware,  or  believing,  that  some  human  being 
is  at  a  certain  place,  he  shoots  him  wilfully, 
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intending  to  hit  some  human  being,  or  if, 
without  intending  to  hit  anyone,  he  shoots 
recklessly  or  wantonly  where  he  has  good 
reason  to  believe  someone  is.  Magar  v. 
Hammond,  3:  1038,  76  N.  E.  474,  183  N.  Y. 
387.  (Annotated) 

1048.  A  servant  whose  duty  is  to  main- 
tain telephone  poles  in  safe  condition  can- 
not avoid  liability  for  injury  to  a  stranger 
through  the  fall  of  a  pole,  because  of  his 
negligence,  on  the  theory  that  he  was  guilty 
merely  of  nonfeasance.  Murray  v.  Cow- 
herd, 40:  617,  147  S.  W.  6,  148  Ky.  5\.H. 
For  conversion. 

Contempt  of  servant  in  disobeying  decree 
against  master,  of  which  he  had  no 
knowledge,  see  Contempt,  57. 

For   injuries   to   other    servants. 

Right  of  master  compelled  to  make  indem- 
nity for  death  of  employee  to  recover 
against  coemployee  responsible  there- 
for, see  Action  or  Suit,  3. 

Pleading  in  action  against  servant  for  in- 
jury to  fellow  servant,  see  Pleading, 
313. 

Proximate  cause  of  injury,  see  Proximate 
Cause,  127. 

■Question  for  jury  as  to  negligence,  see 
Trial,  481. 

1049.  Whether  a  negligent  servant  is  liable 
in  an  action  by  another  servant  in  the  em- 
ploy of  the  same  master  depends  upon  the 
common-law  obligation  to  so  conduct  him- 
self as  not  to  cause  injury  to  another. 
Brower  v.  Northern  P.  R.  Co.  25:  354,  124 
N.  W.  10,  109  Minn.  385. 

1050.  The  superintendent  of  a  mine  who 
has  the  same  control  that  the  owner  would 
have  had  if  present  is  responsible  to  em- 
ployees for  the  safety  of  shafts  in  which  he 
permits  them  to  work.  Hagerty  v.  Wilson, 
25:  356,  98  Pac.  643,  38  Mont.  69. 

1051.  The  negligence  of  a  mine  superin- 
tendent in  permitting  the  employees  to  use 
an  unsafe  shaft  is  not  merely  nonfeasance, 
for  which  he  is  liable  only  to  his  employer, 
and  not  to  employees  injured  thereby. 
Hagerty  v.  Wilson,  25:  356,  98  Pac.  643,  38 
Mont.  69. 

1052.  The  superintendent  of  a  mine  cannot 
escape  liability  for  injury  to  an  employee 
through  his  negligently  permitting  the  use 
of  an  imsafe  shaft,  merely  because  the  in- 
competence of  the  one  in  charge  of  the 
engine  operating  the  cage,  and  for  whose 
acts  he  was  not  responsible,  contributed  to 
the  injury.  Hagerty  v.  Wilson,  25:  356,  98 
Pac.  643,  38  Mont.  69.  (Annotated) 

1053.  The  liability  of  a  mine  superintend- 
ent for  injury  to  a  workman  in  a  shaft 
which  he  knows  to  be  unsafe  depends  not 
upon  his  knowledge  that  he  is  making  the 
particular  trip  on  which  he  i^  injured,  but 
upon  his  knowledge,  actual  or  imputed,  that 
the  injured  person  is  working  in  the  shaft 
on  the  day  of  his  injury  by  invitation  of 
the  mine  owner.  Hagerty  v.  Wilson,  25: 
356,  98  Pac.  643,  38  Mont.  69. 

1054.  A  servant  whose  duty  is  to  examine 
and  keep  in  running  order  the  tanks  and 
pumps  of  a  railroad  company  at  certain  sta- 
tions along  the  road  is  not  liable  to  another 
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servant  injured  by  a  defectively  constructed 
plant,  merely  because  he  took  no  affirmative 
action  to  remedy  the  defect  after  his  atten- 
tion was  called  to  it.  Dudley  v.  Illinois  C. 
R.  Co.  13:  1186,  96  S.  W.  835,  127  Ky.  221. 

1055.  A  car  inspector  who,  after  inspection 
and  approval,  sends  out  a  car  which  he 
knows,  or  by  the  exercise  of  ordinary  care 
could  liave  known,  was  defective,  is  liable 
in  damages  to  a  brakeman  who,  because  of 
the  defect,  is  injured  in  attempting  to  use 
it  in  the  ordinary  manner,  in  the  absence  of 
contributory  negligence  on  his  part.  Ward 
v.  Pullman  Co.  25:  343,  114  S.  W.  754,  131 
Ky.  142.  (Annotated) 

1056.  A  locomotive  engineer,  charged  with 
the  duty  of  keeping  the  water  gauge  on  his 
engine  in  repair,  who,  in  replacing  a  broken 
gauge,  negligently  fails  to  protect  it  with 
the  usual  guard,  is  liable  to  his  fellow  serv- 
ant, the  fireman,  who  is  injured  by  an  ex- 
plosion of  the  gauge,  the  act  being  one  of 
misfeasance.  Brower  v.  Northern  P.  R.  Co. 
25:  354,  124  N.  W.  10,  109  Minn.  385. 
Liability  of  independent  contractors. 
Evidence  in   action  against  contractor,   see 

Evidence,  2111. 
Liability  for  injury  by  defects  in  highway, 

see  Highways,  IV.  b,  4. 
Sufficiency  of  complaint  in  action  against, 

see  Pleading,  289. 

1057.  One  who  takes  an  independent  con- 
tract to  perform  a  portion  of  the  work 
which  his  employer  has  undertaken  to  do 
is  responsible  for  injuries  caused  to  the 
employer's  servants  by  his  negligent  use 
of  appliances  in  the  performance  of  his 
work.  Miller  v.  Moran  Bros.  Co.  i:  283,  81 
Pac.  1089,  39  Wash.  631. 

1058.  A  traveler  injured  by  the  fall  of  a 
bridge  erected  under  a  contract  to  which  he 
was  not  a  party  may  recover  damages  from 
the  contractor  who  erected  the  bridge,  on  a 
showing  of  negligence,  without  showing  ac- 
tionable fraud.  O'Brien  v.  American  Bridge 
Co.  32:  980,  125  N.  W.  1012,  110  Minn.  364. 

1059.  One  building  a  bridge  under  contract 
for  a  county,  who  constructs  the  foundation 
and  piers  with  such  poor  material  and  im- 
proper methods  of  u«e  that  he  could  not 
have  avoided  knowing  that  the  bridge  was 
practically  certain  to  collapse,  to  the  injury 
of  anyone  thereon  at  the  time,  is  liable  to 
a  traveler,  a  stranger  to  the  contract,  in- 
jured after  its  acceptance,  while  crossing 
it,  by  its  collapse  due  to  the  defects  in  con- 
struction of  which  neither  he  nor  the  com- 
miftsioners  knew  because  of  their  being  con- 
cealed by  water  and  iron  castings.  O'Brien 
V.  American  Bridge  Co.  32:  980,  125  N.  W. 
1012,  110  Minn.  364. 

1060.  Technical  omissions  in  the  manner  of 
the  acceptance  of  a  public  building  by  state 
officers  will  not  continue  the  liability  of 
the  contractor  for  defects  in  the  plan  which 
injure  strangers,  if,  at  the  time  of  the  in- 
jury, the  state  is  in  fact  in  possession  and 
control  of  the  building,  and  the  injured  per- 
sons are  upon  the  premises  by  invitation 
of  the  state  alone.  Thornton  v.  Dow,  32: 
968,   111   Pac.  899,  60  Wash.  622. 

( Annotated ) 
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1061.  That  a  railing  protecting  the  gallery 
of  an  armory  is  so  insuflicient  to  withstand 
the  pressure  of  the  crowd  that  may  be  in 
the  gallery  and  lean  over  it  to  see  transac- 
tions on  the  floor  below  that  it  may  con- 
stitute a  nuisance  does  not  render  tlie  con- 
tractor who  erects  the  building  liable  for 
an  injury  due  to  its  giving  way,  if,  with- 
out negligence  on  his  part,  he  follows  the 
plans  given  him,  and  turns  the  building 
over  to,  and  it  is  accepted  by,  the  proper 
authorities.  Thornton  v.  Dow,  32:  968,  111 
Pac.  899,  60  Wash.  622. 

1062.  Parties  contracting  with  the  owner 
of  a  building  to  underpin  and  protect  its 
wall  while  an  excavation  is  being  made  on 
an  adjoining  lot  are,  in  view  of  the  fact  that 
the  essential  nature  of  the  work  is  danger- 
ous to  the  persons  and  property  of  the  ten- 
ants of  the  building,  bound  to  use  reason- 
able skill  and  care  in  the  performance  of 
the  task,  although  as  to  such  tenants  they 
are  not  bound  to  undertake  it.  Kennedv  v. 
Hawkins,  25:  606,  102  Pac.  733,  54  Or.  164. 

1063.  Persons  who  have  contracted  with 
the  owner  of  a  buildiftg  to  underpin  a  wall 
while  an  excavation  is  made  on  the  adjoin- 
ing property  are  not  liable  to  a  tenant  of 
the  building  for  injuries  caused  by  the  fall 
of  the  wall,  due  not  to  any  negligence  in  the 
method  of  doing  the  work,  but  to  the  rapid 
removal  by  the  adjoining  owner  of  the  sup- 
porting earth.  Kennedy  v.  Hawkins,  25: 
606,  102  Pac.  733,  54  Or.  164. 

1064.  A  municipal  corporation  which 
raises  a  building  to  conform  to  the  grade 
of  a  street  is  not  liable  for  injury  to  a 
stranger  by  its  collapse  after  it  has  been 
turned  over  to  the  owner,  if  any  defects 
which  might  have  existed  in  the  work  were 
plainly  visible  and  there  was  no  conceal- 
ment of  a  dangerous  condition  by  the 
municipality.      Vicksburg    v.    Holmes,    51: 

1     469,  63  So.  454,  —  Miss.  — . 


MAT. 

Injury  to  tenant  falling  over,  see  Landloed 
AND  Tenant,  141. 


MATERIALITY. 


Of   alteration   of   instrument,    see   Altera- 
tion OF  Instruments,  1,  2,  II.  b. 
Of  evidence,  see  Evidence,  XI. 


MATERIALMEN. 


Suit  by,  on  bond  of  contractor,  see  Action 

OR  Suit,  9;  Parties,  85-88. 
.Statute  as  to  bond  to  be  taken  from  con- 
tract or  for  protection  of,  see  Consti- 
tutional Law,  365,  456. 

Bill  in  equity  by  materialman  to  reach  fund 
retained  by  municipality  under  provi- 
sions of  contract  for  public  improve- 
ments, see  Equity,  75. 
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Lien  of,  see  Mechanics'  Liens,  VI. 
Provision  in  municipal  contract  for  payment 

of,  see  Municipal  Corporations,  229. 
Liability  to,  of  officers  who  fail  to  take  bond 

from  contractor,  see  Officers,  109,  110. 


MATERIALS. 

Lien  for,  see  Mechanics'  Liens. 


MATURITY. 


Of  notes,  see  Bills  and  Notes,  I.  d,  2;  VI. 

b. 
Of  stock  in  loan  association,  see  Building 

and  Loan  Associations,  5. 
Of  mortgage  on  default,  see  MobtgagEj  VI. 

b. 


MAXIMS. 


No  one  shall  profit  by  his  own  wrong,  see 
Descent  and  Distribution,  9c. 

Prior  in  time,  prior  in  right,  see  Vendor 
AND  Putrchaser,  85. 

As  to  equity  principles  generally,  see 
Equity,  III. 

1.  A  contract  is  never  binding  unless 
there  be  a  consideration,  Dennis  Simmons 
Lumber  Co.  v.  Corey,  6:  468,  53  S.  E.  300, 
140  N.  C.  462. 

2.  A  court  of  equity,  having  acquired 
jurisdiction  of  the  property,  will  do  complete 
justice  as  between  the  parties  interested 
therein.  Murray  v.  O'Brien,  28:  998,  105 
Pac.  840,  56  Wash.  361. 

3.  Actio  personalis  moritur  cum  per- 
sona. Stewart  v.  United  Electric  Light  & 
P.  Co.  8:  384,  65  Atl.  49,  104  Md.  332; 
Moore  v.  Pywell,  9:  1078,  29  App.  D.  C.  312; 
Re  Gordon,  10:  1089,  79  N.  E.  722.  186  N.  Y. 
471;  Re  Rogers,  11:  1134,  112  N.  W.  931, 
149  Mich.  305;  Bates  v.  Sylvester,  11:  1157, 
104  S.  W.  73,  205  Mo.  493;  Stevenson  v.  W. 
M.  Ritter  Lumber  Co.  18:  316,  62  S.  E.  351, 
108  Va.  575;  Harris  v.  Nashville  Trust 
Company,  49:  897,  162  S.  W.  584,  128  Tenn. 
573;  Shawnee  v.  Creek,  51:  672,  137  Pac. 
724,  41  Okla.  227. 

4.  Actore  non  probante  reus  absolvi- 
tur.  Culpepper  v.  State.  31:  1166,  111  Pac. 
679,  4  Okla.  Crim.  Rep.  103. 

5.  Actus  Dei  nemini  facit  injuriam. 
Rocap  X.  Bell  Teleph.  Company,  36:  279, 
79  Atl.  769,  230  Pa.  597. 

6.  Actus*non  facit  reum,  nisi  mens  sit 
rea.  Brown  v.  State,  25:  661,  74  Atl.  836, 
7  Penn.   (Del.)   159. 

7.  All  acts  of  the  legislature  are  pre- 
sumed to  be  constitutional.  State  v.  Poulin, 
24:  408,  74  Atl.   119,   105  Me.  224. 

8.  Allegans  contraria  non  est  audien- 
dus.  Smith  v.  Boston  Elevated  R.  Co.  37: 
429,  184  Fed.  387,  106  C.  C.  A.  497. 

9.  Allegans  suam  turpitudinem  non  est 


MAXIMS. 
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audiendus.      Hermann    v.    Charlesworth,    3 

B.  R.  C.  629,  [1905]  2  K.  B.  123.  Also  Re- 
ported in  74  L.  J.  K.  B.  N.  S.  620,  54  Week. 
Rep.  22,  93  L.  T.  N.  S.  284,  21  Times  L.  R. 
368. 

10.  All  penal  statutes  must  be  construed 
strictly  against  the  state  and  favorably  to 
tlie  liberty  of  the  citizen.  Sutherland  v. 
Com.  23:  172,  65  S.  E.  15,  109  Va.  834. 

11.  All  the  words  of  a  law  must  have 
effect  rather  than  that  part  should  perish 
by  construction.  United  States  v.  Ninety- 
Nine  Diamonds.  2:  185,  139  Fed.  961,  72  0. 

C.  A.  9;  First  Nat.  Bank  v.  United  States, 
46:  1139,  206  Fed.  374,  124  C.  C.  A.  256. 

12.  A  man  cannot  derogate  from  his  own 
grant.  New  York  Continental  Jewell 
Filtration  Co.  v.  Jones,  37:  193,  37  App.  D. 
0.  511. 

13.  A  man  is  presumed  to  intend  the 
natural  consequences  of  his  acts.  Rodgers 
V.  Missouri  P.  R.  Co.  10:  658,  88  Pac.  885, 
75  Kan.  222 ;  May  v.  Western  U.  Teleg.  Co. 
37:  912,  72  S.  E.  1059,  157  N.  C.  416. 

14.  A  man  must  use  his  property  so  as 
not  to  incommode  his  neighbor.  Hobbs  v. 
George  W.  Blanchard  &  Sons  Co.  18:  939, 
70  Atl.  1082,  75  N.  H.  73. 

15.  A  man  who  does  not  speak  when  he 
ought  shall  not  be  heard  when  he  desires 
to  speak.  Clark  v.  State,  38:  187,  57  So. 
209,  100  Miss.  751. 

16.  A  marriage  valid  where  contracted 
is  valid  everywhere.  State  v.  Fenn,  17:  800, 
92  Pac.  417,  47  Wash.  561. 

17.  An  act  done  by  me  against  my  will 
is  not  my  act.  Stale  v.  Strasburg.  32:  1216, 
110  Pac.   1020,  60   \¥ash.   106. 

18.  A  personal  right  of  action  dies  with 
the  person.  Mast  v.  Sapp,  5:  379,  53  S.  E. 
350,  140  N.  C.  533. 

19.  A  person  must  be  held  to  contemplate 
the  probable  consequences  of  his  own  act. 
Broadstreet  v.  Hall,  10:  933,  80  N.  E.  145, 
168  Ind.  192. 

20.  Apices  juris  non  sunt  jus.  Caldwell 
V.  Ryan,  16:  494,  210  Mo.  17,  108  S.  \V.  533. 

21.  Aqita  currit  et  debet  currere,  ut 
currere  solebat.  Durham  v.  Eno  Cotton 
Mills,  7:  321,  54  S.  E.  453,  141  N.  C.  615; 
Mason  v.  Fulton  County  Comrs.  24:  903, 
88  N.  E.  401,  80  Ohio  St.  151;  Yazoo  &  M. 
V.  R.  Co.  V.  Brown,  33:  804,  54  So.  804,  99 
Miss.  88. 

22.  A  rule  ceases  to  be  obligatory  \\hen 
the  reason  for  it  ceases.  Re  Ilastings,  34: 
1021,  130  N.  W.  134,  151  Iowa,  39. 

23.  A  smaller  sum  cannot  be  a  satisfac- 
tion of  a  larger  debt.  Frye  v.  Hubbell,  17: 
1197,  68  Atl.  325,  74  N.  H.  358. 

24.  Audi  alteram  partem.  Smith  v. 
Moore,  7:  684,  55   S.   E.  275.   142  N.  C.  27. 

25.  A  wrongdoer  will  not  be  allowed  to 
profit  by  his  own  fraud.  Phillips  v.  Chase, 
30:  159,  89  N.  E.  1049,  203  Mass.  i556. 

26.  Bona,  sed  impossibilia  non  cogit  lex. 
Ziska  V.  Ziska,  23:  i,  95  Pac.  254,  20  Okla. 
634. 

27.  Causa  proxima,  non  reraota  spe'.'ta- 
tur.  Western  U.  Teleg.  Co.  v.  Barlow,  4: 
262,  40  So.  491,  51  Fla.  351;  Russell  v.  Ger- 
man F.  Ins.  Co.  10:  326,  111  N.  W.  400,  100 
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Minn.  528;  Penn  v.  Standard  L.  &  Acci. 
Ins.  Co.  42:  593,  73  S.  E.  99,  76  S.  E.  262, 
158  N.  C.  29;  Nehring  v.  Connecticut  Co. 
-^5:  896,  84  Atl.  301,  524,  86  Conn.  109; 
. 'phaker  v.  Travelers'  Ins.  Co.  46:  543,  102 
N.  E.  342,  215  Mass.  32;  Bole  v.  Pitts- 
burgh Athletic  Co.  46:  602,  205  Fed.  468 
123  C.  C.  A.  536;  Montgomery  v.  Southern 
Mut.  Ins.  Co,  51:  518,  88  Atl.  924,  242  Pa. 
86. 

28.  Caveat  emptor.  Griffin  v.  Roanoke 
Railroad  &  Lumber  Co.  6:  463,  53  S.  E.  307, 
140  N.  C.  514;  Oil  Well  Supply  Co.  v.  Wat- 
son, 15:  868,  80  N.  E.  157,  168  Ind.  603; 
Farrell  v.  Manhattan  Market  Co.  15:384, 
84  N.  E.  481,  198  Mass.  271  ;  T^ooker  v. 
Alston,  16:  818,  159  Fed.  599,  86  C.  C.  A. 
425;  Tomlinson  v.  Armour  &  Co.  (N.  J. 
Err.  &  App.)  19:  923,  70  Atl.  314,  75  N.  J.  L. 
748;  Lambert  v.  Armentrout,  22:  556,  64 
S.  E.  260,  65  W.  Va.  375;  Singleton  v.  Cas- 
tleman,  28:  393,  6S  S.  E.  34,  67  W.  Va.  407; 
Buchanan  v.  Hunter,  29:  147,  127  N.  W. 
166,  87  Neb.  277;  Zufall  v.  Peyton,  29:  740, 
no  Pac.  773,  26  Okla.  808;  Bass,  Heard  & 
Howie  V.  International  Harvester  Co.  33: 
374,  53  So.  1014,  169  Ala.  154;  Springfield 
Shingle  Co.  v.  Edgecomb  Mill  Co.  35:  258, 
101  Pac.  233,  52  Wash.  620;  Myrick  v. 
Liquid  Carbonic  Co.  38:  554,  73  S.  E.  7,  137 
Ga.  154;  King  v.  Casscll,  42:  774,  150  S.  W. 
682,  150  Ky.  537:  Walden  v.  Wheeler,  44: 
597,  154  S.  W.  1088,  153  Ky.  181;  Beach  v. 
Beach,  46:  98,  141  N.  W.  921,  160  Iowa,  346; 
Bender  v.  Weber,  46:  121,  157  S.  W.  570,  250 
Mo.  551;  Mesher  v.  Osborne,  48:917,  134 
Pac.  1092,  75  Wash.  439;  Dirks  Trust 
&  Title  Co.  V.  Koch,  49:  513,  143  N.  W.  952, 
32  S.  D.  551;  Howard  v.  Washington  Water 
Power  Co.  52:  578,  134  Pac.  927,  76  Wash. 
255. 

29.  Cessante  ratione  legis,  cessat  et  ipsa 
lex.  Cooke  v.  Doron,  7:  659,  64  Atl.  595, 
215  Pa.  393;  Schuler  v.  Henry,  14:  1009,  94 
Pac.  360,  42  Colo.  367;  Naderhoff  v.  George 
Benz  &  Sons,  47:  853,  141  N.  W.  501,  25 
N.  D.  165. 

30.  Cogitationis  poenam  nemo  patitur. 
State  V.  Taylor,  4:  417,  84  Pac.  82,  47  Or. 
455. 

31.  Competition  is  the  life  of  trade. 
George  Jonas  Glass  Co.  v.  Glass  Bottle 
Blowers'  Asso.  (N.  J.  Err.  &  App.)  41: 
445,  79  Atl.  262,  77  N.  J.  Eq.  219. 

32.  Consensus  facit  legem.  Shaw  v. 
Goebel  Brewing  Co.  45:  1090,  202  Fed.  408, 
120  C.  C.  A.  470. 

33.  Consensus  tollit  errorem.  Lucas  v. 
State,  3:' 412,  39  So.  821,  144  Ala.  63;  Clark 
V.  State,  38:  187,  57  So.  209,  100  Miss.  751; 
Fuller  V.  State,  39:  242,  57  So.  6,  806,  100 
Miss.   811. 

34.  Contemporanea  expositio  est  fortis- 
sima  in  lege.  State  v.  George,  51:  133,  63 
So.  866,  134  La.  177. 

35.  Cuilibet  in  sua  arte  perita  est  creden- 
dum.  State  v.  Cerciello  ( N.  J.  Err.  &  App. ) 
52:  loio,  90  Atl.  1112,  86  N.  J.  L.  309. 

36.  Cujus  est  solum,  ejus  est  usque  ad 
coelum  et  ad  inferos.  Butler  v.  Frontier 
Teleph.  Co.  11:  920,  79  N.  E.  716,  186  N.  Y. 
486;  Meeker  v.  East  Orange   (N.  J.  Err.  &  1 


1936 


MAXIMS. 


App.)  25:  465,  74  Atl.  379,  77  N.  J.  L.  623; 
Miller  v.  Bay  Cities  Water  Co.  27:  772,  107 
Pac,  115,  157  Cal.  256;  Hume  v.  Dea  Moines, 
29:  126,  125  N.  W.  846,  146  Iowa,  624; 
Norton  v.  Randolph,  40:  129,  58  So.  2^^; 
176  Atl.  381. 

37.  Damnum  absque  injuria.  Karges 
Furniture  Co.  v.  Amalgamated  Woodwork- 
era  Local  Union,  No.  131,  2:  788,  75  N.  E. 
877,  165  Ind.  421;  Erickson  v.  Crookston 
Waterworks  Power  &  L.  Co.  17:  650,  117 
N.  W.  435,  105  Minn.  182;  Lambert  v.  Nor- 
folk, 17:  1061,  61  S.  E.  776,  108  Va.  259; 
Louisville  &  N.  R  Co.  v.  Scruggs,  23:  184, 
49  So.  399,  161  Ala.  97;  Jefferson  v.  Hicks, 
24:  214,  102  Pac.  79,  23  Okla.  684;  Globe  & 
Rutgers  F.  Ins.  Co.  v.  Firemen's  Fund  Ins. 
Co.  29:  869,  52  So.  454,  97  Miss.  148;  Foster 
Lumber  Co.  v.  Arkansas  Valley  &  W.  R.  Co. 
30:  231,  95  Pac.  224,  100  Pac.  1110,  20  Okla. 
583;  Everett  v.  Paschall,  31:827,  111  Pac. 
879,  61  Wash.  47;  Niagara  Oil  Co.  v.  Ogle, 
42:  714,  98  N.  E.  60,  177  Ind.  292;  Chandler 
V.  niinois  C.  R.  Co.  43:  113,  100  N.  E.  152, 
256  111.  259;  Choctaw,  0.  &  G.  R.  Co.  v. 
Drew,  44:  38,  130  Pac.  1149,  37  Okla.  396; 
Thompson  v.  New  Haven  Water  Co.  45:  457, 
86  Atl.  585,  86  Conn.  597 ;  Cureton  v.  State, 
49:  182,  70  S.  E.  332,  135  Ga.  660;  Wine  v. 
Northern  P.  R.  Co.  49:  711,  136  Pac.  387,  48 
Mont.  200;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Minneapolis,  51:  236,  133  N.  W.  169,  115 
Minn.  460;  Strong  v.  Brown,  52:  140,  140 
Pac.  773,  26  Idaho,  1;  Re  Pittsburg,  52: 
262,  90  Atl.  329,  243  Pa.  392;  Coffindaffer  v. 
Hope  Natural  Gas  Co.  52:  473,  81  S.  E.  966, 
—  W.  Va.  — . 

38.  Damnum  sine  injuria.  Kingsley  v. 
Delaware,  L.  &  W.  R.  Co.  (N.  J.  Err.  & 
App.)   35:  338,  80  Atl.  327,  81  N.  J.  L.  536. 

39.  De  minimis  non  curat  lex.  Eller  v. 
Carolina  &  W.  R.  Co.  3:  225,  52  S.  E.  305, 
140  N.  C.  140;  Weick  v.  Dougherty,  3:  348, 
90  S.  W.  966,  139  Ky.  528;  Townsend 
V.  Norfolk  R.  &  Light  Co.  4:  87,  52  S.  E.  970, 
105  Va.  22;  Cobe  v.  Lovan,  4:  439,  92  S.  W. 
93,  193  Mo.  235;  Hartman  v.  Tresise,  4:  872, 
84  Pac.  685,  36  Colo.  146;  Kramer  v.  Per- 
kins, 15:  1141,  113  N.  W.  1062,  102  Minn. 
455;  McGregor  v.  Harm,  30:  649,  125  N.  W. 
885,  19  N.  D.  599;  Hulbert  v.  California 
Portland  Cement  Co.  38:  436,  118  Pac.  928, 
161  Cal.  239;  Checkley  v.  Illinois  C.  R.  Co. 
44:  1127,  100  N.  E.  942,  257  III.  491; 
Hewson  v.  Peterman  Mfg.  Co.  51:  398,  136 
Pac.  1158,  76  Wash.  600. 

40.  De  nihilo,  nil.  Western  Maryland 
R.  Co.  V.  Blue  Ridge  Hotel  Co.  2:  887,  62 
Atl.  351,  102  Md.  307. 

41.  Ejusdem  generis.  State  v.  Prather, 
21:  23,  100  Pac.  57,  79  Kan.  513;  State  v. 
Chamberlain,  30:  335,  127  N.  W.  444,  112 
Minn.  52. 

42.  Equality  is  equity.  Capen  v.  Gar- 
rison, 5:  838,  92  S.  W.  368,  193  Mo.  335; 
Carlson  v.  Kies,  47:  317,  134  Pac.  808,  75 
Wash.  171;  Knost  v.  Knost,  49:  627,  129  S. 
W.  665,  229  Mo.   170. 

43.  Equity  aids  only  the  vigilant.  Plant 
V.  Humphries,  26:  558,  66  S.  E.  94,  66  W. 
Va.  88. 

44.  Equity  looks  upon  that  as  done 
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which  ought  to  be  done.  Manville  Covering 
Co.  V.  Babcock,  14:  900,  68  Atl.  421,  28  R.  I. 
496;  Richardson  v.  Wren,  16:  190,  95  Pac. 
124,  11  Ariz.  395;  People's  Fire  Ins.  Asso.  v. 
Goyne,  16:  1180,  79  Ark.  315,  96  S.  W.  365; 
Godwin  v.  Murchison  Nat.  Bank,  17:  935,  59 
S.  E.  154,  145  N.  C.  320;  McLeod  v.  Despain, 
19:  276,  90  Pac.  492,  49  Or.  536;  Beaver  v. 
Ross,  20:  65,  118  N.  W.  287,  140  Iowa,  154; 
Geiger  v.  Bitzer,  22:  285,  88  N.  E.  134,  80 
Ohio  St.  65;  New  Haven  v.  Weston,  46:  921, 
86  Atl.  996,  87  Vt.  7. 

45.  Every  man  has  a  property  in  his  own 
person.  This  nobody  has  a  right  to  but 
himself.  George  Jonas  Glass  Co.  v.  Glass 
Bottle  Blowers'  Asso.  (N.  J.  Err.  &  App.) 
41:  445,  79  Atl.  262,  77  N.  J.  Eq.  219. 

46.  Every  man  must  have  a  domicil. 
Mather  v.  Cunningham,  29:  761,  74  Atl. 
809,  105  Me.  326. 

47.  Every  man  must  so  use  his  property 
as  not  to  unnecessarily  injure  the  property 
of  his  neighbor.  Hannicker  v.  Lepper,  6: 
243,  107  N.  W.  202,  20  S.  D.  371;  Heinmiller 
V.  Winston,  6:  150,  107  N.  W.  1102,  131 
Iowa,  32. 

48.  Every  man's  house  is  his  castle. 
Henry  v.  Cherry,  24:  991,  73  Atl.  97,  30  R.  I 
13;  Ex  parte  Gould,  31:  835,  132  S.  W.  364, 
60  Tex.  Crim.  Rep.  442. 

49.  Exceptio  probat  regulam.  Lamkin  v. 
Ledoux,  8:  104,  64  Atl.   1048,   101   Me.  581. 

50.  Ex  dolo  malo  (or  ex  turpi  causa) 
non  oritur  actio.  Edwards  v.  Goldsboro, 
4:  589,  53  S.  E.  652,  141  N.  C.  60;  Bromley 
V.  Washington  L.  Ins.  Co.  5:  747,  92  S.  W. 
17,  122  Ky.  402;  McGuffin  v.  Coyle,  6:  524, 
85  Pac.  954,  16  Okla.  64^;  Burton  v.  McMil- 
lan, 11:  159,  42  So.  879,  52  Fla.  228;  Sewell 
V.  Norris,  13:  1118,  58  S.  E.  637,  128  Ga. 
824;  Levy  v.  Kansas  City,  22:  862,  168  Fed. 
524,  93  C.  C.  A.  523;  Chicago,  R.  I.  &  P.  R. 
Co.  v.  McKone,  42:  709,  127  Pac.  488,  36 
Okla.  41;  Pierce  v.  Cobb,  44:379,  77  S.  E. 
350,  161  N.  C.  300;  Mt.  Hope  Nurseries  v. 
Jackson,  45:  243,  128  Pac.  250,  36  Okla.  273. 

51.  Expressio  unius  est  exclusio  alterius. 
Bresee  v.  Los  Angeles  Traction  Co.  5:  1059, 
85  Pac.  152,  149  Cal.  131 ;  Cameron  v.  Hicks, 
7:  407,  53  S.  E.  728,  141  N.  C.  21;  Nunne- 
macher  v.  State,  9:  121,  108  N.  W.  627,  129 
Wis.  190;  Bay  v.  Davidson,  9:  1014,  111  N. 
W.  25,  133  Iowa,  688;  Laun  v.  Pacific  Mut. 
L.  Ins.  Co.  9:  1204,  111  N.  W.  660,  131  Wis. 
555";  Cellers  v.  Lyons,  10:  133,  89  Pac.  426, 
49  Or.  186;  Schuler  v.  Henry,  14:  1009,  94 
Pac.  360,  42  Colo.  367;  State  ex  rel.  O'Ban- 
non  V.  Cole,  22:  986,  119  S.  W.  424,  220  Mo. 
697 ;  Richards  v.  Market  Exchange  Bank  Co. 
26:  99,  90  N.  E.  1000,  81  Ohio  St.  348;  Hume 
V.  Rogue  River  Packing  Co.  31:  396,  92  Pac. 
1065,  96  Pac.  865,  51  Or.  237;  Hope  Spoke 
Co.  V.  Maryland  Casualty  Co.  38:  62,  143 
S.  W.  85,  102  Ark.  1;  Lang  v.  Lang,  38: 
950,  73  S.  E.  716,  70  W.  Va.  205;  Marion 
County  V.  Woodburn  Mercantile  Co.  41: 
730,  119  Pac.  487,  60  Or.  367;  State  ex  rel. 
Mueller  v.  Thompson,  43:  339,  137  N.  W. 
20,  149  Wis.  488;  Noble  v.  Beeman-Spauld- 
ing- Woodward  Co.  46:  162,  131  Pac.  1006, 
65  Or.  5;  State  ex  rel.  Barker  v.  As- 
surance   Co.    46:  955,    158   S.    W.    640,    251, 
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Mo.  278;  Graeb  v.  State  Board  of  Medical 
Examiners,  47:  1063,  135  Pac.  776,  139  Pac. 
1099,  55  Colo.  523;  State  v.  Lynch,  48: 
720,  102  N.  E.  670,  88  Ohio  St.  71. 

52.  p]xpressum  facit  cessare  taciturn. 
Caldwell  v.  Rvan  16:  494,  210  Mo.  17,  108 
S.  VV.  533. 

53-4.  Ex  turpi  causa,  non  oritur  actio. 
Standard  Lumber  Co.  v.  Butler  Ice  Co.  7: 
467,  146  Fed.  359,  76  C.  C.  A.  39;  Union 
Collection  Co.  v.  Buckman,  9:  568,  88  Pac. 
708.  150  Cal.  159;  Sewell  v.  Norris,  13:1118, 
68  S.  E.  037,  128  Ga.  824;  Herring  v.  Cum- 
berland Lumber  Co.  42:  64,  74  S.  E.  1011, 
159  X.  C.  382. 

55.  Falsa  demonstratio  non  nocet. 
^tna  Ins.  Co.  v.  Brannon,  2:  548,  89  S.  W. 
1057,  99  Tex.  391 ;  Wisconsin  River  Improv. 
Co.  V.  Pier,  21:  538,  118  N.  W.  857,  137  Wis. 
325. 

56.  Falsa  descriptio  non  nocet  cum  de 
corpore  constat.  Kern  Oil  Co.  v.  Crawford, 
3:  993,  76  Pac.  1111,  143  Cal.  298. 

57.  Falsus  in  uno,  falsus  in  omnibus. 
Simpson  v.  Miller,  29:  680,  110  Pac.  485,  57 
Or.  61;  State  v.  Richardson,  44:  307,  154  S. 
W.  735.  248  Mo.  563;  State  v.  Sugarman. 
52:  999,  148  N.  W.  466,  126  Minn.  477;  Mick 
V.  Corporation  of  Royal  Exch.  Assur.  (N.  J. 
Err.  &  App.)   52:  1074,  91  Atl.  102,  —  N.  J. 

58.  Fiat  justitia,  mat  coelum.  Town- 
send  V.  Norfolk  R.  &  Light  Co.  4:  87,  52  S. 
E.  970,  105  Va.  22;  Sopher  v.  State,  14:  172, 
81  N.  E.  922,  169  Ind.  177;  Terrell  v.  Chesa- 
peake &  0.  R.  Co.  32:  371,  66  S.  E.  55,  110 
Va.  340;  Ekern  v.  McGovern,  46:796,  142 
N.  W.  595,   154  Wis.  157. 

59.  Filiatio  non  potest  probari.  Powell 
V.  State  ex  rel.  Fowler,  36:  255,  95  N.  E.  660, 
84  Ohio  St.  165. 

60.  Fraud  vitiates  every  proceeding. 
Donovan  v.  Miller.  9:  524,  88  Pac.  82,  12 
Idaho,  600;   Boring' v.  Ott,  19:  1080,  119  N. 

*  W.  865,  138  Wis.  260. 

61.  From  a  wrong  no  action  can  arise. 
Citizens'  State  Bank  v.  Shawnee  Fire  Ins. 
Co.  49:  972,   137  Pac.  78,  91  Kan.   18. 

62.  Furiosus  nullum  negotium  agore  po- 
test, qui  non  intelligit  quid  agit.  Green  v. 
Gunsten.  46:  212,  142  N.  W.  261,  154  Wis. 
69. 

63.  General  expressions  in  every  opin- 
ion are  to  be  taken  in  connection  with  the 
case  in  which  those  expressions  are  used. 
Linstroth  Wagon  Co.  v.  Ballew,  8:  1204,  149 
Fed.  960.  79  C.  C.  A.  470;  Friedman  v.  Sut- 
tle,  9:  933,  85  Pac.  726,  10  Ariz.  57. 

64.  General  words  are  to  be  restrained 
according  to  the  nature  of  the  thing.  Mil- 
lett  v.  Princeton,  10:  785,  79  N.  E.  909,  167 
Ind.  582. 

65.  He  that  hath  committed  iniquity 
shall  not  have  equity.  International  Land 
Co.  v.  Marshall,  19:  1056,  98  Pac.  951,  22 
Okla.  693. 

66.  He  threatens  the  innocent  who  spares 
the  guilty.  Abbott  v.  Territory,  16:  260,  94 
Pac.  179,  20  Okla.  119,  1  Okla.  Crim.  Rep. 
1. 

67.  He  who  acts  through  another,  acts 
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himself.     Ives  v.  South  Buflalo  R.  Co.  34: 
162,  94  N.  E.  431,  201  N.  Y.   162. 

68.  He  who  does  inequity  will  not  be 
awarded  equity.  Roanoke  Guano  Co.  v. 
Saunders,  35:  491,  56  So.  198,  173  Ala.  347. 

69.  He  who  owns  the  soil  owns  it  down 
to  the  center  of  the  earth  and  up  to  the 
skies.  Hume  v.  Des  Moines,  29:  126,  125  N. 
W.   846,  146  Iowa,  624. 

70.  He  who  seeks  equity  must  come  into 
court  with  clean  hands.  Peters  v.  Case, 
13:  408,  57  S.  E.  733,  62  W.  Va.  33;  Nelson 
V.  J.  H.  Winchell  &  Co.  23:  1150,  89  N.  E, 
182,  203  Mass.  75;  Jefferson  v.  Hicks,  24: 
214,  102  Pac.  79,  23  Okla.  684. 

71.  He  who  seeks  equity  must  do  equity. 
Willits  V.  Willits,  5:  767,  107  N.  W.  379,  76 
Neb.  228;  Tracy  v.  Wheeler,  6:  516,  107  N. 
W.  68,  15  N.  D.  248;  Garbutt  v.  Mayo,  13: 
58,  57  S.  E.  495,  128  Ga.  269;  Peters  v.  Case, 
13:  408,  57  S.  E.  733,  62  W.  Va.  33;  Hunt 
V.  Hunt,  22:  1202,  100  Pac.  541,  23  Okla.  490; 
St.  Louis  &  S.  F.  R.  Co.  v.  Richards,  23: 
1032,  102  Pac.  92,  23  Okla.  256;  Jefferson  v. 
Hicks,  24:  214,  102  Pac.  79,  23  Okla.  684; 
Metropolitan  L.  Ins.  Co.  v.  Freedman,  32: 
298,  123  N.  W.  547,  159  Mich.  114;  National 
Metal  Edge  Box  Co.  v.  Vanderveer,  42:  343, 
82  Atl.  837,  85  Vt.  488;  New  Haven  v.  Wes- 
ton, 46:921,  86  Atl.  996,  87  Vt.  7;  Atkin- 
son V.  Atkinson,  47:  499,  134  Pac.  595,  43 
Utah,  53;  Ernst  v.  Ernst,  51:317,  144  N. 
W.  513,  178  Mich.  100. 

72.  Id  certum  est  quod  certum  reddi 
potest.  Koch  v.  Streuter,  2:  210,  75  N.  E. 
1049,  218  111.  546;  Solomon  v.  Wilmington 
Sewerage  Co.  6:  391,  55  S.  E.  300,  141  N.  C. 
439;  Re  Dulles,  12:  1177,  67  Atl.  49,  218  Pa. 
162;  Hickson  Lumber  Co.  v.  Gay  Lumber 
Co.  21 :  843,  63  S.  E.  1045,  150  N.  C.  282. 

73.  Ignorance  of  the  law  is  no  excuse. 
Waggoner  v.  Waggoner,  30:  644,  68  S.  E. 
990,   111   Va.  325. 

74.  Ignorantia  facti  excusat.  State  v. 
Powell,  6:  477,  53  S.  E.  515,  141  N.  C.  780; 
Havnes  v.  State,  13:  559,  105  S.  W.  251, 
118'Tenn.  709. 

75.  Ignorantia  juris  non  excusat.  Millett 
V.  Princeton,  10:  785,  79  N.  E.  909,  167  Ind. 
582;  Burton  v.  Haden,  15:  1038,  60  S.  E. 
736,  108  Va.  51. 

76.  Ignorantia  legis  neminem  excusat. 
State  V.  Duncan,  4:  1144,  63  Atl.  225,  78 
Vt.  364;  State  v.  Powell,  6:  477.  53  S.  E. 
515,  141  N.  C.  780;  State  v.  Mutual  L.  Ins. 
Co.  42:  256,  93  N.  E.  213,  175  Ind.  59;  Poin- 
dexter  v.  State,  46:  517,  159  S.  W.  197,  109 
Ark.  179. 

77.  Impossibilium  nulla  obligatio  est. 
First  Nat.  Bank  v.  McConnell,  14:  616,  114 
N.  W.  1129,  103  Minn.  340. 

78.  Inclusio  unius  est  exclusio  alterius. 
Hamilton  v.  Plunkett,  35:  583,  70  S.  E.  781, 
136   Ga.   72. 

79.  In  determining  what  is  the  proxi- 
mate cause,  the  true  rule  is  that  the  injury 
must  be  the  natural  and  probable  conse- 
quence of  the  negligent  act.  Anderson  v. 
Baltimore  &  0.  R.  Co.  51:  888,  81  S.  E.  579, 
—  W.  Va.  — . 

80.  In  fictions  juris  semper  sequitas  ex- 
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istit.  Stewart  v.  Hurd,  32:  671,  78  Atl.  838, 
107  Me.  457. 

81.  In  jure,  non  remota  causa  sed  prox- 
ima  spectatur.  Rodgers  v.  Missouri  P.  R. 
Co.  10:  658,  88  Pac.  885,  75  Kan.  222;  Bow- 
ers V.  East  Tennessee  &  W.  N.  C.  R.  Co.  12: 
446,  57  S.  E.  453,  144  N.  C.  684;  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Moore,  43:  701,  129  Pac.  67, 
36  Okla.  450;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  St.  Louis,  &  S.  F.  R.  Co.  48:  509,  135  Pac. 
353,  41  Okla.  80;  Anderson  v.  Baltimore  & 
O.  R.  Co.  51:  888,  81  S.  E.  579,  —  W.  Va.  — . 

82.  In  law  the  immediate,  and  not  the 
remote,  cause  of  anv  event  is  regarded. 
Edgar  v.  Rio  Grande 'W,  R.  Co.  11:  738,  90 
Pac.  745,  32  Utah,  330. 

83.  In  order  to  discourage  maintenance, 
nothing  which  lies  in  action,  entry,  or  re- 
entry can  be  granted.  Moore  v.  Sharpe,  23: 
937,  121  S.  W.  341,  91  Ark.  407. 

84.  In  pari  delicto.  Edwards  v.  Golds- 
boro,  4:  589,  53  S.  E.  652,  141  N.  C.  GO; 
Hobbs  V.  Boatright,  5:  906,  93  S.  W.  934, 
195  Mo.  693;  Easton  Nat.  Bank  v.  Ameri- 
can Brick  &  T.  Co.  (N.  J.  Err.  &  App.)  8: 
271,  64  Atl.  917,  70  N.  J.  Eq.  732;  Burton 
V.  McMillan,  8:  991,  42  So.  849,  52  Fla.  409; 
Brennan  v.  United  Hatters  of  N.  A.  (N,  J, 
Err.  &  App.)  9:  254,  65  Atl.  165,  73  N.  J.  L. 
729;  Laun  v.  Pacific  Mut.  L.  Ins.  Co.  9: 
1204,  111  N.  W.  660,  131  Wis.  555;  Burton  v. 
McMillan,  11:  159,  42  So.  879,  52  Fla.  228; 
Becker  v.  Wilcox,  16:  571,  116  N.  W.  160,  81 
Neb.  476;  Bendet  v.  Ellis,  18:  114,  111  S.  W. 
795,  120  Tenn.  277;  Stewart  v.  Stearns  &  C. 
Lumber  Co.  24:  649,  48  So.  19,  56  Fla.  570; 
State  ex  rel.  McCarter  v.  Firemen's  Ins.  Co. 
(N.  J.  Err.  &  App.)    29:  1194,  73  Atl.  80, 

414,  74  N.  J.  Eq.  372;  Carnegie  Trust  Co.  v. 
Security  L.  Ins.  Co.  31:  1186,  68  S.  E.  412, 
111  Va.  1;  Baltimore  &  O.  R.  Co.  v.  Howard 
County  Comrs.  40:  1172,  73  Atl.  656,  111 
Md.  176;  Herring  v.  Cumberland  Lumber 
Co.  42:  64,  74  S.  E.  1011,  159  N.  C.  382; 
Pierce  v.  Cobb,  44:  379,  77  S.  E.  350,  161 
N.  C.  300;  Astoria  v.  Astoria  &  C.  R.  R.  Co. 
49:  404,  136  Pac.  645,  6"  Or.  538;  MacRack- 
an  V.  Bank  of  Columbus,  49:  1043,  80  S.  E. 
184,  164  N.  C.  24;  Harse  v.  Pearl  Light 
Assurance  Co.  3  B.  R.  C.  832,  [1904]  1  K.  B. 
558.  Also  reported  in  73  L.  J.  K.  B.  N.  S. 
373,  52  Week.  Rep.  457,  90  L.  T.  N.  S.  245, 
20  Times  L.  R.  264. 

85.  Interest  reipublicse  ut  sit  finis  lit- 
ium.  Womach  v.  St.  Joseph,  10:  140,  100 
S.  W.  443,  201  Mo.  467;  Portland  Gold 
Min.  Co.  V.  Stratton's  Independence,  I6:  677, 
158  Fed.  63,  85  C.  C.  A.  393;  Re  Hite,  21: 
953,  101  Pac.  443,  155  Cal.  436;  Thomason 
V.  Thompson,  26:  536,  59  S.  E.  236,  129  Ga. 
440;  Grouse  v.  McVickar,  45:  1159,  100  N. 
E.  697,  207  N.  Y.  213. 

86.  Ita  lex  scripta  est.  Asbury  v.  Albe- 
marle Comrs.  44:  1 189,  78  S.  E.  146,  162  N. 
C.  247. 

87.  It  is  as  important  that  the  law  be 
certain  as  that  it  be  right.  Southern  Steel 
Co.  V.  Hopkins,  40:  464,  57  So.  11,  174  Ala. 
465. 

88.  It  is  for  the  public  good  that  there 
be  an  end  to  litigation.     Moore  v.  Gulley, 
10:  242,  56  S.  E.  681,  144  N.  C.  81. 
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89.  It  is  only  by  looking  at  the  intent, 
rather  than  at  the  form,  that  equity  is  able 
to  treat  that  as  done  which  in  good  con- 
science ought  to  be  done.  Petty  v.  Gack- 
ing,  33:  175,  133  S.  W.  832,  97  Ark.  217. 

90.  It  is  to  the  interest  of  the  common- 
wealth that  malefactors  do  not  go  unpun- 
ished. Abbott  V.  Territory,  16:260,  94  Pac. 
179,  20  Okla.  119,  1  Okla.  Crim.  Rep.  1. 

91.  Jure  naturae  oequum  est,  neminem 
cum  altcrius  doterimento  et  injuria  fieri 
locupletiorem.  Berry  v.  Stigall,  50:  489, 
162  S.  W.  126,  253  Mo.  609. 

92.  Jura  naturiE  sunt  immutabilia.  An- 
derson V.  Wiikins,  9:  1145,  55  S.  E.  272,  142 
N.  C.   154. 

93.  Jus  dicere  et  non  jus  dare.  Wins- 
ton Cigarette  Machine  Co.  v.  Wells-White- 
head  Tobacco  Co.  8:  255,  53  S.  E.  885,  141 
N.  C.  284. 

94.  Land  cannot  pass  as  appurtenant  to 
land.  Moss  v.  Chappell,  11:  398,  54  S.  E. 
968,   126  Ga.  196. 

95.  Leges  posteriores  priores  contrarias 
abrogant.  State  v.  Perkins,  9:  165,  53  S.  E. 
735,  141  N.  C.  797. 

96.  L^islative  power  cannot  be  dele- 
gated. Sluder  v.  St.  Louis  Transit  Co.  5: 
186,  88  S.  W.  648,  189  Mo.  107. 

97.  Lex  nil  facit  frusta.  Wilson  v. 
Read,  16:  332,  74  N.  H.  322,  68  Atl.  37. 

98.  Lex  non  cogit  ad  vana  seu  inutilia. 
Wilson  V.  Read,  16:  332,  68  Atl.  37,  74  N.  H. 
322. 

99.  Lex  non  curat  de  minimis.  Lohse 
Patent  Door  Co.  v.  Fuelle,  22:  607,  114  S.  W. 
997,  215  Mo.  421. 

100.  Bex  non  favet  votis  delicatorum. 
McCarty  v.  Natural  Carbonic  Gas  Co.  13: 
465,  81  N.  E.  549,  189  N.  Y.  40. 

101.  Locus  contractus  regit  actum.  South- 
ern Exp.  Co.  V.  Owens,  8:  369,  41  So.  752, 
146  Ala.  412. 

102.  Matrimonia  debent  esse  libera. 
Knost  V.  Knost,  49:  627,  129  S.  W.  665,  229 
Mo.  170. 

103.  Mental  suffering  accompanying  per- 
sonal injury  or  physical  pain  is  always  the 
subject  of  compensation.  Adams  v.  Brosi- 
U9,  51:  36,   139  Pac.  729,  69  Or.  513. 

104.  Mobilia  sequuntur  personam.  Mo- 
nongahela  River  Consol.  Coal  &  Coke  Co.  v. 
Board  of  Assessors,  2:  637,  39  So.  601,  115 
La.  564;  Eoff  v.  Kennefick,  7:  704,  96  S.  W. 
986,  80  Ark.  138;  People  ex  rel.  Hatch  v. 
Reardon.  8:  314,  77  N.  E.  970,  184  N.  Y.  431; 
Metropolitan  L.  Ins.  Co.  v.  Board  of  Asses- 
ors,  9:  1240,  39  So.  846,  115  La.  698;  Re 
Gordon,  10:  1089,  79  N.  E.  722,  186  N.  Y 
471;  Schmidt  v.  Perkins  (N.  J.  Err.  & 
App.)  11:  1007,  67  Atl.  77,  74  N.  J,  L.  785; 
Re  Rogers  Estate,  11:  1134,  H^  N.  W.  931, 
149  Mich.  305;  Mann  v.  Carter,  15:  150,  68 
Atl.  130,  74  N.  H.  345;  Adams  v.  Colonial  & 
U.  S.  Mortg.  Co.  17:  138,  34  So.  482,  82  Miss. 
263;  Re  Helena,  46:  1167,  84  Atl.  665,  236 
Pa.  213;  State  ox  rel.  Smith  v.  Probate 
Court,  50:  262,  145  N.  W.  390,  124  Minn. 
508;  Re  Barnctt's  Trusts,  3  B.  R.  C.  198, 
[1902]  1  Ch.  847.  Also  Reported  in  71  L.  J. 
Ch.  N.  S.  408,  50  Week.  Rep.  681,  86  L.  T. 
N.  S.  346,  18  Times  L.  R.  454. 
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105.  Necessitas  publica  major  est  quam 
privata.  Durham  v.  Eno  Cotton  Mills,  7: 
321,  54  S.  E.  453,  141  N.  C.  615. 

106.  Nemo,  allogans  turpitudinem  suam, 
est  audiendus.  People  v.  Colfev,  39:  704, 
119  Pac.  901,  161  Cal.  433. 

107.  Nemo  bis  punitur  pro  eodem  delicto. 
Rupert  V.  State,  45:60,  131  Pac.  713,  9 
Okla.  Crim.  Rep.  226. 

108.  Nemo  debet  bis  puniri  pro  uno  de- 
licto. Stout  V.  State  ex  rel.  Caldwell,  45: 
884,  130  Pac.  553,  36  Okla.  744;  Rupert  v. 
State,  45:60,  131  Pac.  713,  9  Okla.  Orim. 
Rep.  226. 

109.  Nemo  debet  bis  vexari  pro  una  et 
eadem  causa.  Bidwell  v.  Bidwell,  2:  324,  52 
S.  E.  55.  139  N.  C.  402;  Fowler  v.  Wood,  6: 
162,  85  Pac.  763,  73  Kan.  511;  Womach  v. 
St.  Joseph,  10:  140,  100  S.  W.  443,  201  Mo. 
467;  Cook  v.  Oook,  40:  83,  74  S.  E.  639  159 
N.  C.  46;  Rupert  v.  State,  45:  60,  131  Pac. 
713,  9  Okla.  Crim.  Rep.  226;  Stout  v.  State 
ex  rel.  Caldwell,  45:  884,  130  Pac.  553,  36 
Okla.  744. 

110.  Nemo  debet  esse  judex  in  propria 
Bua  causa.  Ex  parte  Ellis,  25:  653,  105  Pac. 
184,  3  Okla.  Crim.  Rep.  220;  Re  Rochester, 
47:  151,  101  N.  E.  875,  208  N.  Y.  188. 

111.  Nemo  debet  locupletrai  ex  alterius 
incommodo.  Berry  v.  Stigall,  50:  489,  162 
S.  W.  126,  253  Mo.  690. 

112.  Nemo  est  hteres  viventis.  Pimel  v. 
Betjemann,  2:  580,  76  N.  E.  157,  183  N.  Y, 
194;  Kalbach  v.  Clark,  12:801,  110  N.  W. 
599,  133  Iowa,  215;  Gerard  v.  Beecher,  15: 
900,  80  Conn.  363,  68  Atl.  438;  Re  Carpen- 
ter, 25:  155,  123  N.  W.  144,  140  Wis.  572; 
Price  V.  Griffin,  29:  935,  64  S.  E.  372,  150 
N.  C.  523. 

113.  Nemo  ex  proprio  dolo  consequitur 
actionem.  Wright  v.  Orange  &  P.  V.  R.  Co. 
(N.  J.  Err.  &  App.)  23:  571,  73  Atl.  517,  77 
N.  J.  L.  774. 

114.  Nemo  ex  suo  delicto  meliorem  suam 
conditionem  facere  potest.  Whitlock  v.  Au- 
burn Lumber  Co.  12:  1214,  58  S.  E.  909,  145 
N.  C.  120. 

115.  Nemo  in  propria  causa  testis  esse 
debet.  Ex  parte  Beville,  27:  273,  50  So.  685, 
58  Fla.   170. 

116.  Nemo  plus  juris  ad  alium  trans- 
ferre  potest  quam  ipse  habet.  Wasserman 
V.  Metzger,  7:  1019,  54  S.  E.  893,  105  Va. 
744. 

117.  Nemo  tenetur  armare  adversarium 
euum  contra  se.  Larson  v.  Salt  Lake  City, 
23:  462,  97  Pac.  483,  ,34  Utah,  318. 

118.  Nemo     tenetur     seipsxim     accusare. 
State  V.  Duncan,  4:  1144,  63  Atl.  225,  78  Vt.  | 
364;   Ex  parte  Beville,  27:  273,  50  So.  685,  \ 
58    Fla.    170;    People   v.    Rosenheimer.    46:  ' 
977,  102  N.  E.  530,  209  N.  Y.  115;  Karel  v. 
Conlan,  49:  826,  144  N.  W.  266,  155  Wis.  221. 

119.  No  man  can  be  judge  in  liis  own 
cause.  George  v.  Consolidated  Lighting  Co. 
52:  850,  89  Atl.  635,  87  Vt.  411. 

120.  No  man  can  make  his  own  mis- 
conduct the  ground  for  an  action  against 
another  in  his  own  favor.  Doles  v.  Sea- 
board A.  L.  R.  Co.  42:  67,  75  S.  E.  722,  160 
N.  C.  318. 

121.  No  man  can  profit  bv  his  own  wrong- 
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doing.     Cutrer  v.  State  ex  rel.  Leggett,  35: 
333.  54  So.  434,  98  Miss.  841. 

122.  No  man  is  to  be  brought  into  jeop- 
ardy of  his  life  more  than  once  for  the 
same  offense.  People  v.  Ham  Tong,  24: 
481,  102  Pac.  263,  155  Cal.  579. 

123.  No  man  shall  enjoy  the  fruits  of  his 
own  wrong.  MacRackan  v.  Bank  of  Colum- 
bus, 49:  1043,  80  S.  E.  184,  164  N.  C.  24. 

124.  No  man  shall  serve  two  masters. 
Citizens'  State  Bank  v.  Shawnee  F.  Ins.  Co. 
49:  972,  137  Pac.  78,  91  Kan.  18. 

125.  No  man  shall  take  advantage  of  his 
own  wrong,  or  acquire  property  by  his  own 
crime,  or  use  the  law  to  accomplish  his 
unlawful  purposes.  Holloway  v.  McCor- 
mick,  50:  536,  136  Pac.  1111,  41  Okla.  1. 

126.  No  man  should  be  a  judge  in  his 
own  cause.  Wilcox  v.  Supreme  Council,  R. 
A.   52:  806,   104  N.   E.   624,  210  N.  Y.  370. 

127.  No  man  should  be  condemned  un- 
heard. (Audi  alteram  partem.)  Smith  v. 
Moore,  7:  684,  55  S.  E.  275,  142  N.  C.  277. 

128.  No  man  will  be  allowed  to  take  ad- 
vantage of  his  own  wrong.  Whitlock  v. 
Auburn  Lumber  Co.  la:  1214,  58  S.  E.  909, 
145  N.  C.  120. 

129.  No  one  can  convey  a  title  which  he 
does  not  own.  Clarke  Bros.  v.  McNatt,  26: 
585,  64  S.  E.  795,  132  Ga.  610. 

130.  No  one  can  profit  by  his  own  wrong. 
National  Council,  J.  0.  U.  A.  M.  v.  Thomp- 
son, 45:  1 148,  156  S.  W.  132,  153  Ky.  636; 
Perry  v.  Strawbridge,  16:  244,  108  S.  W. 
641,  209  Mo.  621. 

131.  No  one  is  permitted  to  take  advan- 
tage of  his  own  wrong.  Dreier  v.  McDer- 
mott,  50:  566,  141  N.  W.  315,  157  Iowa,  726. 

132.  No  one  shall  be  permitted  to  profit 
by  his  own  fraud,  or  to  take  advantage  of 
his  own  wrong,  or  to  found  any  claim  up- 
on his  own  inequity,  or  to  acquire  property 
by  his  own  crime.  Perry  v.  Strawbridge, 
16:  244,  209  Mo.  621,  108  S.  W.  641. 

133.  No  one  should  be  twice  vexed  for 
the  same  cause.  Eller  v.  Carolina  &  W.  R. 
Co.  3:  225,  52  S.  E.  305,  140  N.  C.  140. 

134.  Noscitur  a  sociis.  United  States  v. 
Ninety-Nine  Diamonds.  2:  185,  139  Fed.  961, 
72  C.  C.  A.  9:  Ball  v.  Paquin,  3:  307,  52. 
S.  E.  410.  140  N.  C.  83;  State  v.  Lowry, 
4:  528,  77  N.  E.  728,  166  Ind.  372;  American 
Bonding  Co.  v.  Pueblo  Invest.  Co.  9:  557, 
150  Fed.  17.  80  C.  C.  A.  97;  Birmingham  v. 
Birmingham  Waterworks  Co.  11:613,  44 
So.  581,  152  Ala.  306;  Bates  v.  Sylvester, 
11:  ri57,  104  S.  W.  73,  205  Mo.  493-  Diener 
V.  Star  Chronicle  Pub.  Co.  33:  216,  132  S. 
W.  1143.  230  Mo.  613;  Gleason  v.  Thaw, 
34:  894,  185  Fed.  .345.  107  C.  C.  A.  463; 
State  v.  Johnson.  41:  539,  114  Pac.  390,  84 
Kan.  411;  Tuohy  v.  Halsell,  43:323,  128 
Pac.  126/35  Okla.  61;  State  ex  rel.  Mueller 
V.  Thompson,  43:  339,  137  N.  W.  20,  149 
Wis.  488;  Eastman  v.  Arnistrong-Byfd 
Music  Co.  52:  108,  212  Fed.  662,  129  C.  C.  A, 
198;  Mick  v.  Corporation  of  Royal  Exch. 
Assur.  (N.  J.  Err.  &  App.)  52:  1074,  91  Atl. 
102,  —  N.  J.  — . 

135.  Nullum  tempus  occurrit  regi.,  War- 
ren Comity  v.  Lamkin.  22:  920.  46  So.  497, 
93  Miss.  123;  Kingston  v.  Lehigh  Valley 
CoM  Co.  49:537*158  Atl.  763,  24i'Pa.  469; 
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State  ex  rel.  Taggart  v.  Holcomb,  50:  243, 
116  Pac.  251,  85  Kan.  178. 

13ti.  Omnia  praesuinuntur  contra  spolia- 
torem.  Missouri  P.  R.  Co.  v.  Continental 
Nat.  Bank,  17:  994,  111  S.  W.  574,  212  Mo. 
505. 

137.  Omnia  praesumiintur  rite  et  solem- 
nlter  esse  acta,  donee  probetur  in  contrari- 
iim.  Robideaux  v.  Hebert.  12:  632,  43  So. 
887,  118  La.  1089;  Allen  v.  State,  44:  468, 
130  Pac.  1114,  14  Ariz.  458. 

138.  Omnia  rite  acta  prsesumuntur.  Hill 
V.  Atlantic  &  N.  C.  R.  Co.  9:  606,  55  S.  E. 
854.  143  N.  C.  539. 

139.  Omnis  innovatio  plus  novitate  per- 
turbat  quam  utilitate  prodest.  Barden  v. 
Atlantic  Coast  L.  R.  Co.  49:  801,  67  S.  E. 
971,  152  N.  C.  318. 

140.  Omnis  ratihabitio  retrotrahitur  et 
mandate  priori  equiparatur.  Hill  v.  Atlan- 
tic &  N.  C.  R.  Co.  9:  606,  55  S.  E.  854,  143 
N.  C.  539 ;  Marqusee  v.  Hartford  F.  Ins.  Co. 
42:  1025,  198  Fed.  475,  1023,  119  C.  C.  A. 
251. 

141.  One,  in  following  his  business  or 
pleasure,  shall  use  reasonable  care  to  avoid 
injury  to  others.  Galbraith  v.  Illinois  Steel 
Co.  2:  799,  133  Fed.  485,  66  C,  C.  A.  359. 

142.  One  must  use  his  own  so  as  not  to 
injure  another.  Erickson  v.  Crookston  Wa- 
terworks, P.  &  L.  Co.  8:  1250,  111  N.  W. 
391,  100  Minn.  481 ;  Mitchell  v.  Lea  Lumber 
Co.  9:  900,  86  Pac.  405,  43  Wash.  195;  Erick- 
son V.  Crookston  Waterworks  Power  &  L. 
Co.  17:  650,  117  N.  W.  435,  105  Minn.  182; 
Hume  V.  Des  Moines,  29:  126,  125  N.  W. 
846,  146  Iowa,  624;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Jackson,  31 :  980,  132  S,  W.  206,  96 
Ark.  469;  Mesher  v.  Osborne,  48:917,  134 
Pac,  1092,  75  Wash.  439;  Ft.  Worth  Im- 
provement Dist,  No.  1  V.  Ft.  Worth,  48:  994, 
158  S.  W,  164,  —  Tex.  — ;  Northern  P.  R. 
Co.  V.  Adams  County,  51:  274,  138  Pac,  307, 
78  Wash.   53. 

143.  One  should  not  be  twice  vexed  with 
the  same  suit.  Thomason  v.  Thompson, 
26:  536,  59  S.  E.  236,  129  Ga.  440. 

144.  One  who  comes  into  equity  must 
come  with  clean  hands.  Vulcan  Detinning 
Co.  V.  American  Can  Co,  (N.  J.  Err,  & 
App.)   12:  102,  67  Atl.  339,  72  N.  J.  Eq.  387. 

145.  Pendente  lite,  nihil  innovetur.  Jones 
V.  Williams,  36:  426,  71  S.  E.  222,  155  N. 
C.  179. 

146.  Potior  est  conditio  defendentis. 
Koepke  v.  Peper,  41:  773,  136  N.  W,  902, 
155  Iowa,  687;  Ruis  v.  Branch,  42:  1198,  74 
S,  E,  1081,  138  Ga,  150. 

147.  Presumitur  pro  reo.  Culpepper  v. 
State,  31:  1166,  111  Pac.  679,  4  Okla.  Crim, 
Rep,  103, 

148.  Prior  in  time,  prior  in  right.  Was- 
serman  v.  Metzger,  7:  1019,  54  S,  E,  893, 
105  Va,  744. 

149.  Privatum  incommodum  publico  bono 
pensatur.  Daniels  v.  Homer,  3:  997,  51  S, 
E.  992,  139  N.  C,  219, 

150.  Prohibetur  ne  quis  faciat  in  suo  quod 
nocere  possit  alieno.  Conrad  v,  Baltimore 
&  O,  R.  Co.  16:  1 129,  61  S.  E,  44,  64  W,  Va. 
176. 

151.  Quae  cuAti-a  rationem  juris  introducta 
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I  sunt,  non  debent  trahi  in  consequcntiam, 
George  Jonas  Glass  Co,  v.  Glass  Bottle 
Blowers'  Asso.  (N.  J.  Err.  &  App.)  41:  445, 
79  Atl.  262,  77  N.  J.  Eq.  219. 

152.  Quae  temporalia  sunt  ad  agendum 
perpetua  sunt  ad  excipiendum.  Buty  v. 
Goldfinch,  46:  1065,  133  Pac.  10,")7,  74  Wasli. 
532. 

153.  Quicqiiid  plantatur  solo,  solo  ced- 
it.  King  v.  Morris  (N.  J,  Err.  &  App.) 
14:  439,  68  Atl.  162,  74  N.  J.  L.  810. 

154.  Qui  facit  per  alium,  facit  per  ae. 
Ex  parte  McCown,  2:  603,  51  S.  E.  957.  13<» 
N.  C.  95;  Cobe  v.  Lovan,  4:  439,  92  S.  W. 
93,  193  Mo.  235;  Smith  v,  Moore,  7:684, 
55  S,  E,  275,  142  N.  C.  277 ;  Helms  v.  West- 
ern U.  Teleg,  Co,  8:  249,  55  S.  E.  831,  143 
N.  C,  386;  Hardeman  v,  Williams,  10:  653, 
43  So.  726,  loO  Ala.  415;  State  v.  Southern 
R.  Co,  13:  966,  59  S,  E,  570,  145  N,  C.  495; 
American  Soda  Fountain  Co,  v,  Stolzenbach, 
16:  703,  68  Atl,  1078,  75  N,  J.  L,  721;  State 
v,  Gilmore,  16:  786,  80  Vt.  514,  68  Atl,  658; 
Doran  v.  Thomsen  (N.  J,  Err.  &  App,) 
19:  335,  71  Atl.  296,  76  N.  J,  L.  754;  Board 
of  Trade  Bldg.  Corp,  v,  Cralle,  22:  297,  63  S. 
E.  99.5,  109  Va.  246;  Atlantic  &  N.  C.  R.  Co, 
V,  Atlantic  &  N,  C.  Co.  23:  223,  61  S.  E. 
185.  147  N.  C,  368;  State  v.  Lynch,  28:  334, 
90  N,  E.  935.  81  Ohio  St.  336;  Penas  v. 
Chicago,  M,  &  St,  P.  R.  Co.  30:  627,  127 
N.  W,  926,  112  Minn,  203;  Ives  v.  South 
Buffalo  R,  Co.  34:  162,  94  N.  E.  431,  201 
N.  Y.  271;  A.  B.  Farquhar  Co.  v.  De  Haven, 
40:  956,  75  S.  E.  65,  70  W.  Va.  738;  Re 
Fowles,  47:  227,  131  Pac.  598,  89  Kan,  430; 
Goodman  v,  Wilson,  51:  11 16,  166  S,  W, 
752,  129  Tenn,  464;  Mick  v.  Corporation 
Royal  Exch,  Assur,  (N,  J.  Err,  &  App.) 
52:  1074,  91  Atl.   102,  —  N.  J,  — . 

155.  Qui  haeret  in  litera,  haeret  in  cortice. 
Ex  parte  McCown,  2:  603,  51  S,  E,  957,  139 
N.  C.  95;  Tincher  v.  Arnold,  7:  471,  147 
Fed.  665,  77  C.  C.  A,  649;  Re  Applicants 
for  License  to  Practise  Law,  10:  288,  55  S. 
E,  635,  143  N,  C.  1;  White  v,  Missouri,  K, 
&  T,  R,  Co,  29:  874,  130  S.  W.  325,  2.30  Mo. 
287;  State  v.  Central  Lumber  Co.  42:  804, 
123  N.  W.  504,  24  S.  D.  136;  Davis  v.  First 
Nat.  Bank,  46:  750,  78  S.  E.  190,  139  Ga. 
702;  Jaquith  v.  Worden,  48:  827,  132  Pac. 
33,  73  Wash.  349. 

156.  Quilibet  potest  renunciare  juri  pro  se 
introducto.  Burgettstown  Nat.  Bank  v. 
Nill,  3:  1079,  63  Atl.  186,  213  Pa.  456. 

157.  Qui  non  habet,  ille  non  dat,  Zart- 
man  v.  First  Nat.  Bank,  12:  1083,  82  N.  E. 
127,  189  N.  Y.  267. 

158.  Quod  quilibet  ignemsuum  salve. 
Cincinnati,  N.  O,  &  T.  P,  R,  Co,  v.  South 
Fork  Coal  Co,  i :  533,  139  Fed,  528,  71  C,  O. 
A.  316. 

159.  Regula  pro  lege,  si  deficit  lex.  Chris- 
man  V.  Linderman,  10:  1205,  100  S.  W. 
1090,  202  Mo.  605, 

160.  Res  inter  alios  acta  quae  nemine  no- 
cere  debet.  Silvey  v.  Tift,  i :  386,  51  S.  E. 
748,  123  Ga.  804;  Hall  v.  Alabama  Terminal 
&  Improv,  Co,  2:  130,  39  So,  285.  143  Ala. 
464. 

161.  Res   ipsa   loquitur.     Ross   v.   Doubla 
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Shoals  Cotton  Mills,  i:  298,  52  S.  E.  121, 
140  N.  C.  115;  Cincinnati,  N.  0.  &  T.  P.  K. 
Co.  V.  South  Fork  Coal  Co.  1:533,  139  Fed. 
528,  71  C.  C.  A.  310;  Firebauo:h  v.  Seattle 
Electric  Co.  2:  836,  82  Pac.  995,  40  Wash. 
658;  Crowley  v.  Rochester  Fireworks  Co.  3: 
330,  76  N.  E.  470,  183  N.  Y.  353;  Fitzgerald 
V.  Southern  R.  Co.  6:  337,  54  S.  E.  391,  141 
N.  C.  530;  Cincinnati  Traction  Co.  v. 
Holzenkamp,  6:  800,  78  N.  E.  529,  74  Ohio 
St.  379;  Vassor  v.  Atlantic  Coast  Line  R. 
Co.  7:  950,  54  S.  E.  849,  142  N.  C.  68;  Orcutt 
V.  Century  Bldg.  Co.  8:  929,  99  S.  W.  1062, 
201  Mo.  424;  Fry  v.  St.  Louis,  I.  M.  &  S.  R. 
€0.  8:  1069,  98  S.  W.  566,  200  Mo.  377; 
Gould  V.  Winona  Gas  Co.  10:  889,  111  N.  W. 
254.  100  Minn.  258;  Waller  v.  Ross,  12:  721, 
110  N.  W.  252,  100  Minn.  7:  Beebe  v.  St. 
Louis  Transit  Co.  12:  760,  103  S.  W.  1019, 
206  Mo.  419;  Fleming  v.  Northern  Tissue 
Paper  Mill,  15:  701.  114  X.  W.  841,  135  Wis. 
157;  Byers  v.  Carnegie  Steel  Co.  16:  214, 
159  Fed.  347,  86  C.  C.  A.  347;  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  V.  Had  ley,  16:  527,  82  X. 
E.  1025,  170  Tnd.  204;  Anderson  v.  McCarthy 
Dry  Goods  Co.  16:  931,  95  Pac.  325,  49  Wash. 
398;  McGann  v.  Boston  Elevated  R.  Co. 
18:  506,  85  X.  E.  570,  199  Mass.  446;  Padu- 
cah  Traction  Co.  v.  Baker,  18:  1185,  113  S. 
W.  449,  130  Ky.  360;  Henson  v.  Lehigh  Val- 
ley R.  Co.  19:  790,  87  X.  E.  85,  194  X.  Y. 
205;  Stewart  &  Co.  v.  Harman,  20:  228,  70 
Atl.  333,  108  Md.  440;  Christensen  v.  Oregon 
Short  Line  R.  Co.  20:  255,  99  Pac.  676,  35 
Utah,  137;  Jenkins  v.  St.  Paul  City  R.  Co. 
20:  401,  117  N.  W.  928,  105  Minn.  504;  La 
Bee  V.  Sultan  Logging  Co.  20;  405,  91  Pac. 
.500,  47  W^ash.  57;  Minneapolis  General  Elec. 
Co.  V.  Cronon,  20:  816,  166  Fed.  651,  92  C. 
C.  A.  345 ;  St.  Louis  &  S.  F.  R.  Co.  v.  Gos- 
nell,  22:  892,  101  Pac.  1126,  23  Okla.  588; 
Walter  v.  Baltimore  Electric  Co.  22:  1178, 
71  Atl.  953,  109  Md.  513;  Western  Coal  & 
Min.  Co.  V.  Garner,  22:  1183,  112  S.  W^  392, 
87  Ark.  190;  Rockwell  v.  McGovern,  23: 
1022,  88.x.  E.  436,  202  Mass.  6;  Ferrick  v. 
Eidlitz,  24:  837,  88  X.  E.  33,  195  X.  Y.  248; 
Jaquotte  v.  Capital  Traction  Co.  25:  407,  .34 
App.  D.  C.  41;  Joyce  v.  Black.  27:  863,  75 
Atl.  602,  226  Pa.  408;  Robinson  v.  Consoli- 
dated Gas  Co.  28:  586,  86  X.  E.  805,  194  X. 
Y.  37;  Johns  v.  Pennsylvania  R.  Co.  28:  591, 
75  Atl.  408,  226  Pa.  319;  Dail  v.  Taylor,  28: 
949,  66  S.  E.  135,  151  X.  C.  284;  Brown  v. 
Cnion  P.  R.  Co.  29:  808,  106  Pac.  lOOl,  81 
Kan.  701;  Rich  v.  Asheville  Electric  Co.  30: 
428,  68  S.  E.  232,  152  X.  C.  689;  Pennebaker 
v.  Joaquin  Light  &  P.  Co.  31:  1099,  112  Pac. 
459,  158  Cal.  579;  Potter  v.  Rorabaugh- 
Wiley  Dry  Goods  Co.  32:  45,  112  Pac.  613, 
83  Kan.  712;  City  Water  Power  Co.  v.  Fer- 
gus Falls,  32:  59,'  128  X.  W.  817,  113  Minn. 
33;  John  v.  Xorthern  P.  R.  Co.  32:  85,  111 
Pac.  632,  4&  Mont.  18;  Turner  v.  Southern 
Power  Co.  32:  848,  69  S.  E.  767,  154  X.  C. 
131 ;  Lanning  v.  Pittsburg  Railways  Co. 
32:  1043,  79  Atl.  136,  229  Pa.  575;  De  Glop- 
per  v.  Xashville  R.  &  L.  Co.  33:  913,  134 
S.  W.  609,  123  Tenn.  633;  Weaver  Mercan- 
tile Co.  v.  Thurmond,  33:  1061,  70  S.  E.  126, 
68  W.  Va.  530;  Boucher  v.  Boston  &  M.  R. 
Co.  34:  728,  79  Atl.  993,  76  X.  H.  91;  Run- 
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yan  v.  Kanawha  Water  &  Light  Co.  35:  430, 
71  S.  E.  259,  68  W^  Va.  609;  Denver  City 
Tramway  Co.  v.  Hills,  36:  213,  116  Pac.  25, 
50  Colo.  328;  Rocap  v.  Bell  Teleph.  Com- 
pany, 36:  279,  79  Atl.  769,  230  Pa.  597; 
Reisman  v.  Public  Service  Corp.  (N.  J.  Err. 
&  App.)  38:  922,  81  Atl.  838,  82  X.  J.  L. 
485;  Jones  v.  Tri-State  Teleph.  &  Teleg.  Co. 
40:  485,  136  X.  W.  741,  118  Minn.  217; 
Carney  v.  Boston  Elevated  R.  Co.  42:  90,  98 
X.  E.  605,  212  Mass.  179;  Wodnik  v.  Luna 
Park  Amusement  Co.  42:  1070,  125  Pac.  941, 
69  Wash.  638;  Quinn  v.  Utah  Gas  &  Coke 
Co.  43:  328,  129  Pac.  362,  42  Utah,  113;  Dick- 
inson v.  Stuart  Colliery  Co.  43:  335,  76  S.  E. 
654,  71  W^.  Va.  325;  Corbin  v.  Benton,  43: 
591,  152  S.  W.  241,  151  Ky.  483;  Sweeney  v. 
Erving.  43:  734,  35  App.  D.  C.  57;  Sever  v. 
Minneapolis  &  St.  L.  R.  Co.  44:  1200,  137 
X.  W.  937,  156  Iowa,  664;  Republic  Elevator 
Co.  V.  Lund,  45:  707,  196  Fed.  745,  116  C. 
C.  A.  373;  Callahan  v.  Chicago,  B.  &  Q.  R. 
Co.  47:587,  133  Pac.  687,  47  Mont.  401; 
St.  Louis  V.  Bay  State  Street  R.  Co.  49:  447, 
103  X.  E.  639.  "216  Mass.  255;  Rosenthal  v. 
Xew  York,  X.  H.  &  H.  R.  Co.  51:  775,  89 
Atl.  888,  88  Conn.  65;  Housel  v.  Pacific  Elec- 
tric R.  Co.  51:  1 105,  139  Pac.  73,  167  Cal. 
245;  Marceau  v.  Rutland  R.  Co.  51:  1221, 
105  X.  E.  206,  211  X.  Y.  203;  Wigal  v. 
Parkersburg,  52:  465,  81  S.  E.  554,  —  W. 
Va.  — ;  Wing  v.  London  General  Omnibus 
Co.  3  B.  R.  C.  79,  [1909]  2  K.  B.  652.  Also 
Reported  in  78  L.  J.  K.  B.  X.  S.  1063,  101  L. 
T.  X.  S.  411,  73  J.  P.  429,  25  Times  L.  R. 
729,  53  Sol.  Jo.  713,  7  L.  G.  R.  1093. 

162.  Respondeat  superior.  Standard  M. 
Ins.  Co.  V.  Xome  Beach  Lighterage  & 
Transp.  Co.  i:  1095,  133  Fed.  636,  67  C. 
C.  A.  602;  McDonald  v.  Central  R.  Co.  (X. 
J.  Err.  &  App.)  2:  505,  62  Atl.  405,  72  X*. 
J.  L.  280;  Parks  v.  Xorthwestern  Univer- 
sity, 2:556,  75  X.  E.  991,  218  111.  381; 
Hayes  v.  Chicago  Teleph.  Co.  2:  764,  75  X. 
E.  1003,  218  111.  414;  Smith  v.  Dayton 
Coal  &  L  Co.  4:  1 180,  92  S.  W.  62,  115 
Tenn.  543;  Fisher  v.  Xew  Bern,  5:  542,  53 
S.  E.  342,  140  X.  C.  506;  Barry  v.  Smith, 
5:  1028,  77  X.  E.  1099,  191  Mass.  78;  Barree 
V.  Cape  Girardeau,  6:  1090,  95  S.  W.  330, 
197  Mo.  382;  Farrigan  v.  Pevear,  7:  481,  78 
X.  E.  855,  193  Mass.  147;  Fordyce  v.  Wo- 
man's Christian  Xat.  Library  Asso.  7:  485, 
96  S.  W.  155,  79  Ark.  550;  Palestine  v.  Siler, 
8:  205,  80  X.  E.  345,  225  111.  630;  Gitzhoffen 
V.  Sisters  of  Holy  Cross  Hospital  Asso. 
8:  1 161,  88  Pac.  691,  32  Utah,  46;  Bruce  v. 
Central  M.  E.  Church,  10:  74,  110  X.  W. 
951,  147  Mich.  230;  Hardeman  v.  Williams, 
10:  653,  43  So.  726,  150  Ala.  415;  Gillmor 
v.  Salt  Lake  City,  12:  537,  89  Pac.  714,  32 
Utah,  180;  State  v.  Southern  R.  Co.  13:  966, 
59  S.  E.  570,  145  X.  C.  495;  Judson  v.  Win- 
sted,  15:  91,  68  Atl.  999,  80  Conn.  384; 
Young  V.  Fosburg  Lumber  Co.  16:  255,  60 
S.  E.  654,  147  X.  C.  26;  Kelly  v.  Tyra,  17: 
334,  114  X.  W.  750,  115  N.  W.  336,  103 
Minn.  176;  Houtz  v.  Union  P.  R.  Co.  17: 
628,  93  Pac.  439,  33  Utah,  175;  McGill  v. 
Cleveland  &  S.  W^.  Traction  Co.  19:  793, 
86  X.  E.  989,  79  Ohio  St.  203;  Wilmot  v. 
MePadden,   19:  1101,  65   Atl.   157,   79  Conn. 
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367;  Kotterer  v.  Kentucky  State  Bd.  of 
Control,  20:  274,  115  S.  VV.  200,  131  Ky. 
287;  Coleman  v.  Fire  Ins.  Patrol,  21:  810, 
48  So.  130,  122  La.  626;  De  Wolf  v.  Ford, 
21:  860,  80  N.  E.  527,  193  N.  Y.  397;  Brown 
V.  District  of  Columbia,  25:  98,  29  App.  D. 

C.  273;  Ploof  v.  Putnam,  26:  251,  75  Atl. 
277,  83  Vt.  252;  Barker  v.  Chicago  P.  &  St. 
L.  R.  Co.  26:  1058,  90  N.  E.  1057,  243  111. 
482;  Opdycke  v.  Public  Service  R.  Co.  (N. 
J.  Err.  &  App.)  29:  71,  76  Atl.  1032,  78  N. 
J.  L.  576;  Southern  R.  Co.  v.  Harbin,  30: 
404,  08  S.  E.  1103,  135  Ga.  122;  Updike  v. 
Omaha,  30:  589,  127  N.  VV.  229,  87  Neb.  228; 
Penas  v.  Chicago,  M.  &  St.  P.  R.  Co.  30:  627, 
127  N.  W.  926,  112  Minn.  203;  Edson  v. 
Olathe,  36:  861,  105  Pac.  521,  81  Kan.  328, 
107  Pac.  539,  82  Kan.  4;  Petting  v.  Winch, 
38:  379,  104  Pac.  722,  54  Or.  600;  Jones  v. 
Tri-State  Teleph.  &  Teleg.  Co.  40:  485,  136 
N.  W.  741,  118  Minn.  217;  Fisher  v.  Dela- 
ware Twp.  41:  1074,  125  Pac.  94,  87  Kan. 
674;  Meyers  v.  Tri-State  Automobile  Co. 
44:  113,  140  N.  W.  184,  121  Minn.  68;  John- 
son V.  E.  C.  Clark  Motor  Co.  44:  830,  139 
N.  W.  .30,  173  Mich.  277;  Firemen's  Fund 
Ins.  Co.  V.  Schreiber,  45:  314,  135  N.  W. 
507,  150  Wis.  42;  Geiss  v.  Twin  City  Taxi- 
cab  Co.  45:  382,  139  N.  W.  611,  120  Minn. 
368;  Mclnerny  v.  St.  Luke's  Hospital  Asso. 
46:  548,  141  N.  W.  837,  122  Minn.  10; 
Bruhnke  v.  La  Crosse,  50:  11 47,  144  N.  W. 
1100,  155  Wis.  485;  Horton  v.  Tabitha 
Home,  51:  161,  145  N.  W.  1023,  95  Neb.  491; 
Covault  V.  Nevitt,  51:  1092,  146  N.  W.  1115, 
157  Wis.  113;  Goodman  v.  Wilson,  51:  11 16, 
166  S.  W.   752,   129  Tenn.  464. 

163.  Salus  populi  suprema  est  lex.  Louis- 
ville &  N.  R.  Co.  V.  Scruggs.  23:  184,  49  So. 
399,  161  Ala.  97;  Kirk  v.  Wyman,  23:  1188, 
65  S  E.  387,  83  S.  C.  372 ;  State  v.  Drayton, 
23:  1287,  117  N.  W.  768,  82  Neb.  254;  Miles 
Citv  V.  Board  of  Health.  25:  589,  102  Pac. 
S96,  39  Mont.  405;   Curran  Bill  Posting  & 

D.  Co.  V.  Denver,  27:  544,  107  Pac.  261,  47 
Colo.  221 ;  Haller  Sign  Works  v.  Physical 
Culture  Training  School,  34:  998,  94  N.  E. 
920,  249  111.  436;  State  v.  Boone,  39:  1015, 
95  N.  E.  924,  84  Ohio  St.  346;  Shepard  v. 
Seattle,  40:  647,  109  Pac.  1067,  59  Wash. 
363;  German  Alliance  Ins.  Co.  v.  Home 
Water  Supply  Co.  42:  1005,  174  Fed.  764, 
99  C.  C.  A.  258;  Adams  v.  Milwaukee,  43: 
1066,  129  N.  W.  518,  144  Wis.  371 ;  State  v. 
Gurry,  47:  1087,  88  Atl.  546,  121  Md.  534; 
Pennsylvania  R.  Co.  v.  Ewing,  49:977,  88 
Atl.  775,  241  Pa.  581. 

164.  Salus  reipublica;  suprema  lex.  Cook 
V.  American  Tubing  &  Webbing  Co.  9:  193, 
65  Atl.  641,  28  R.  I.  41. 

165.  Scienti    non    fit    injuria.      Choctaw, 

0.  &  G,  R.  Co.  V.  Jones,  4:  837,  92  S.  W.  244, 
77  Ark.  367. 

160.  Seisina  facit  stipitem.  North  v.  Gra- 
ham, 18:  624,  85  N.  E.  267,  235  111.  178. 

167.  Semper  presumitur  pro  matrimonia. 
Re  Lando,  30:  940,  127  S.  W,  1125,  112  Minn. 
257. 

168.  Sic  utere  tuo.  Gossett  v.  Southern 
R.  Co.  1:97,  89  S.  W.  737,  115  Tenn. 
376;    Jackson  v.   Bruns,   3:  510,   106  N.  W. 

1,  129  Iowa,  616;  Rankin  v.  Harrisonburg, 
Digest  1-52  L.R.A.(N.S.) 


3:  919,  52  S.  E.  555,  104  Va.  524;  Smith 
Can.  or  D.  Co.  v.  Colorado  Ice  &  S. 
Co.  3:  1 148,  82  Pac.  940,  34  Colo.  485; 
Pannill  v.  Potomac,  F.  &  P.  R.  Co.  4:  80, 
53  S.  E.  113,  105  Va.  226;  Sluder  v, 
St.  Louis  Transit  Co.  5:  186,  88  S.  W.  648, 
189  Mo.  107;  Pohlman  v.  Chicago,  M.  &  St. 
P.  R.  Co.  6:  146,  107  N.  W.  1025,  131  Iowa, 
89;  Fowler  v.  Wood,  6:  162,  85  Pac.  763,  73 
Kan.  511;  Durham  v.  p]no  Cotton  Mills, 
7:  321,  54  S.  E.  453,  141  N.  C.  615;  Morton 
v.  Oregon  Short  Line  R.  Co.  7:  344,  87  Pac. 
151,  48  Or.  444;  Depue  v.  Flatoau.  8:485, 
111  N.  W.  1,  100  Minn.  299;  Erickson  y. 
Crookston  Waterworks  P.  &  L.  Co.  8:  1250, 
HI  N.  W.  391,  100  Minn.  481;  Day  v.  Louis- 
ville Coal  &  Coke  Co.  10:  167,  53  S.  E.  776, 
60  W.  Va.  27;  Pedrick  v.  Raleigh  &  P.  S. 
R.  Co.  10:  554,  55  S.  E.  877,  143  N.  C.  485; 
Indiana  R.  Co.  v.  Calvert,  10:  780,  80  N.  E. 
961,  108  Ind.  321;  Aiken  v.  Columbus,  12: 
416,  78  N.  E.  657,  167  Ind.  139;  Franks  v. 
Southern  Cotton  Oil  Co.  12:  468,  58  S.  E. 
900,  78  S.  C.  10;  Beckham  v.  Seaboard  Air 
Line  R.  Co.  12:  476,  50  S.  E.  038,  127  Ga. 
550;  Talcott  Bros.  v.  Des  Moines,  12:  696, 
109  N.  W.  311,  1.34  Iowa,  113;  McCarty  v. 
Natural  Carbonic  Gas  Co.  13:  465,  81  N.  E. 
549,' 189  N.  Y.  40;  Fleming  v.  Ix)ckwood, 
14:  628,  92  Pac.  962,  36  Mont.  384;  Conrad 
V.  Baltimore  &  0.  R.  Co.  16:  1129,  61  S.  E. 
44,  04  W.  Va.  176;  Erickson  v.  Crookston 
Waterworks  Power  &  L.  Co.  17:  650,  117 
N.  W.  435,  105  Minn.  182;  McGlone  v. 
Womack,  17:  855,  111  S.  W.  688,  129  Ky. 
274;  Brown  v.  Jugenheimer,  18:  386,  116 
N.  W.  966,  81  Neb.  836;  Tenell  v.  Wright, 
19:  174,  112  S.  W.  211,  87  Ark.  213; 
Graham  v.  Tucker,  19:  531,  47  So.  563, 
56  Fla.  307;  Briscoe  v.  Henderson  Lighting 
&  P.  Co.  19:  1 1 16,  62  S.  E.  000,  148  N.  C. 
396;  Thompson  v.  Baltimore  &  0.  R.  Co. 
19:  1162,  67  Atl.  768,  218  Pa.  444;  New  York 
Steam  Co.  v.  Foundation  Co.  21:  470,  87  N. 
E.  765,  195  N.  Y.  43;  Alabama  &  V.  R.  Co. 
V.  King,  22:  603,  47  So.  857,  93  Miss.  379; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Groves,  22: 
802,  93  Pac.  755,  20  Okla.  101;  Louisville 
&  N.  R.  Co.  V.  Scruggs,  23:  184,  49  So.  399, 
161  Ala.  97;  Kirk  v.  Wyman,  23:  1188,  65 
S.  E.  387,  83  S.  C.  372;  State  v.  Drayton, 
23:  1287,  117  N.  W.  768,  82  Neb.  254;  Com. 
V.  Campbell,  24:  172,  117  S.  W.  383,  133  Ky. 
50;  Jefferson  v.  Hicks,  24:  214,  102  Pac.  79, 
23  Okla.  084;  Meeker  v.  East  Orange  (N.  J. 
Err.  &  App.)  25:  465,  74  Atl.  379,  77  N.  J. 
L.  623;  Miles  City  v.  Board  of  Health,  25: 
589,  102  Pac.  696,  39  Mont.  405;  Barger  v. 
Barringer,  25:  831,  66  S.  E.  439,  151  N.  C. 
433;  Judson  v.  Los  Angeles  Suburban  Gas 
Co.  26:  183,  106  Pac.  581,  157  Cal.  168; 
St.  Louis  V.  King,  27:  608,  126  S.  W.  495, 
226  Mo.  334;  Stotler  v.  Rochelle,  29:  49,  109 
Pac.  788,  83  Kan.  86;  Hume  v.  Des  Moines, 
29:  126,  125  N.  W.  846,  146  Iowa,  624;  Dis- 
trict of  Columbia  v.  Kraft,  30:  957,  35  App. 
D.  C.  253;  Densmore  v.  Evergreen  Camp 
No.  147,  31:  608,  112  Pac.  255,  61  Wash. 
230;  Hogle  v.  H.  H.  Franklin  Mfg.  Co.  32: 
1038,  92  N.  E.  794,  199  N.  Y.  388;  Ives  v. 
South  Buffalo  R.  Co.  34:  162,  94  N.  E.  431, 
201  N.  Y.  271;   Bottum  v.  Hawks,  35:440, 
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79  Atl.  858,  84  Vt.  370;  Carlton  County 
Farmers'  Mut.  F.  Ins.  Co.  v.  Foley  Bros. 
38:  175,  134  N.  W.  309,  117  Minn.  59;  Hul- 
bert  V.  California  Portland  Cement  Co.  38: 
436,  118  Pac.  928,  161  Cal.  239;  Hyde  v. 
Minnesota,  D.  &  P.  R.  Co.  40:  48,  136  N. 
W.  92,  29  S.  D.  220;  Norton  v.  Randolph, 
40:  129,  58  So.  283,  176  Ala.  381;  Martin  v. 
Schwettley,  40:  160,  136  N.  W.  218,  155 
Iowa,  347;  Shepard  v.  Seattle,  40:  647,  109 
Pac.  1067,  59  Wash.  363;  Adams  v.  Chicago 
Great  Western  R.  Co.  42:  373,  135  N.  W.  21, 
156  Iowa,  31;  Charles  Eneu  Johnson  Co.  v. 
Philadelphia,  42:  512,  84  Atl.  1014,  236  Pa. 
510;  Niagara  Oil  Co.  v.  Ogle,  42:  714,  98  N. 
E.  60,  177  Ind.  292;  King  v.  Cassell,  42:  774, 
Niagara  Oil  Co.  v.  Ogle,  42:  714,  98  N.  E.  60, 
150  S.  W.  682,  150  Ky.  537;  State  v.  Central 
Lumber  Co.  42:  804,   123  N.   W.  504,  24  S, 

D.  136;  Hubert  v.  Connell  Northern  R.  Co. 
43:  447,  129  Pac.  105,  71  Wash.  567;  Farrell 
V.  Minneapolis  &  R.  R.  R.  Co.  45:  215,  141 
N.  W.  491,  121  Minn.  357;  Capp  v.  St. 
Louis,  46:  731,  158  S.  W.  616,  251  Mo.  345; 
Cloverdale  Homes  v.  Cloverdale,  47:  607,  62 
So.  712,  182  Ala.  419;  Ft.  Worth  Improv. 
Dist.  V,  Ft.  Worth,  48:  994,  158  S.  W.  164, 
—  Tex.  — ;   State  v.  Lawing,  51:  62,  80   S. 

E.  69,  164  N.  0.  492;  Shawnee  v.  Cheek,  51: 
672,  137  Pac.  724,  41  Okla.  227;  Bush  v. 
Mockett,  52:  736,  145  N.  W.  1001,  95  Neb. 
552. 

169.  Simplex  commendatio  non  obligat. 
Williamson  v.  Holt,  17:  240,  61  S.  E.  384, 
147  N.  C.  515;  Beach  v.  Beach,  46:  98,  141 
N.  W.  921,  160  Iowa,  346. 

170.  Solutio  pretii  emptionis  loco  habetur. 
Third  Nat.  Bank  v.  Rice,  23:  1167,  161  Fed, 
822,  88  C.  C.  A.  640. 

171.  So  use  your  own  property  that  you 
do  not  injure  another.  Day  v.  Louisville 
Coal  &  Coke  Co.  10:  167,  53  S.  E.  776,  60 
W.  Va.  27;  Tidewater  R.  Co.  v.  Shartzer, 
17:  1053,  59  S.  E.-407,  107  Va.  562;  Sings 
V.  Joliet,  22:  1 128,  86  N.  E.  663,  237  111. 
300;  State  Bd.  of  Health  v.  St.  Johnsbury, 
23:  766,  73  Atl.  581,  82  Vt.  276. 

172.  Stare  decisis.  Melroy  v.  Kemmerer, 
11:  1018,  67  Atl.  099,  218  Pa.  381;  Koerner 
V.  St.  Louis  Car  Co.  17:  292,  107  S.  W.  481, 
209  Mo.  141;  Youngstown  v.  Fishel,  50: 
921,  104  N.  E.  141,  89  Ohio  St.  247;  Thurs- 
ton V.  Fritz,  50:  1167,  138  Pac.  625,  91  Kan. 
468;  Oliver  Co.  v.  Louisville  Realty  Co.  51: 
293,  161  S.  W.  570,  156  Ky.  628. 

173.  Statuta  suo  clauduntur  territorio, 
nee  ultra  territorium  disponunt.  New  York 
Foundling  Hospital  v.  Gatti,  7:  306,  79  Pac. 
231.  9  Ariz.  105. 

174.  Straws  floating  on  the  surface  prove 
the  way  that  the  current  is  flowing.  Ex 
parte    JefTeries,    41:  749,    124    Pac.    924,    7 

<)kla.  Crim.  Rep.  544. 

175.  Summum  jus  summa  injuria.  Cald- 
yrell  v.  Ryan,  16:  494,  108  S.  W.  533,  210 
yLo.  17. 

176.  That  will  be  considered  certain  which 
can  be  made  certain.  Abercrombie  v.  Sim- 
mons, 1:806,  81  Pac.  208,  71  Kan.  538; 
Re  Sacrison,  26:  724,  123  N.  W.  518,  19 
N.  D.  160;  Idalia  Realty  &  D.  Co.  v.  Nor- 
man, 34:  1069,  135  S.  W.  47,  232  Mo.  662; 
Digest  1-52  I<.R.A.(N.S.) 


Bates  v.  Harris,  36:  154,  138  S.  W.  276,  144 
Ky.  369. 

177.  The  act  of  God  is  so  treated  by  the 
law  as  to  affect  no  one  injuriously  (actus 
Dei  nemini  facit  injuriam).  Central  of 
Georgia  R.  Co.  v.  Hall,  4:  898,  52  S.  E. 
679,  124  Ga.  322. 

178.  The  common-law  maxim  that  one 
shall  not  profit  by  his  own  wrong  is  not 
lepealed  by  a  statute  providing  that  a  man 
shall  inherit  one  half  the  property  of  which 
his  childless  wife  dies  seised.  Perry  v. 
Strawbridge,  16:  244,  108  S.  W.  641,  209  Mo. 
021. 

179.  The  courts  of  no  country  execute 
the  penal  laws  of  another.  Great  Western 
Machinery  Co.  v.  Smith,  41:  379,  124  Pac. 
414,  87  Kan.  331. 

180.  The  express  mention  of  one  thing  im- 
plies the  exclusion  of  another.  Vanderford 
V.  Farmers'  &  M.  Nat.  Bank,  10:  129,  66  Atl. 
47,  105  Md.  164;  Indianapolis  Northern 
Traction  Co.  v.  Brennan,  30:  85,  87  N.  E. 
215,  90  N.  E.  65,  174  Ind.  1;  Ancient  Order 
of  Gleaners  v.  Bury,  34:  277,  130  N.  W.  191, 
165  Mich.  1. 

181.  The  first  deed  and  the  last  will  shall 
operate.  Carl-Lee  v.  Ellsberry,  12:  956,  101 
S.  W.  407,  82  Ark.  209. 

182.  The  granting  of  a  new  trial  rests 
within  the  sound  discretion  of  the  trial 
court.  Devine  v.  St.  Louis,  51:  860,  165  S. 
W.  1014,  257  Mo.  470. 

183.  The  immediate,  not  the  remote, 
cause  of  an  event  is  regarded.  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Moore,  43:  701,  129  Pac. 
67,  36  Okla.  450;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  St.  Louis  &  S.  F.  R.  Co.  48:  509,  135 
Pac.  353,  41  Okla.  80;  Anderson  v.  Balti- 
more &  0.  R.  Co.  51:  888,  81  S.  E.  579,  — 
W.  Va.  — . 

184.  The  injury  must  be  the  natural  and 
probable  consequence  of  the  negligent  act. 
Anderson  v.  Baltimore  &  0.  R.  Co.  51:  888, 
81  S.-E.  579,  —  W.  Va.  — . 

185.  The  King  can  do  no  wrong.  Palmer 
V.  District  of  Columbia,  i:  878,  26  App.  D. 
C.  31;  Cunninghapn  v.  Seattle,  4:  629,  82 
Pac.  143,  40  Wash.  59. 

186.  The  law  does  not  compel  one  to  do 
vain  or  useless  things.  Kane  v.  Borthwick, 
18:  486,  96  Pac.  516,  50  Wash.  8. 

187.  The  law  favors  dower.  Chrisman  v. 
Linderman,  10:  1205,  100  S.  W.  1090,  202 
Mo.  605. 

188.  Tlie  law  looks  at  the  proximate,  and 
not  at  the  remote,  cause  of  any  injury. 
Waller  v.  CoUinsworth,  44:  299,  137  S.  W. 
760,  144  Ky.  3. 

189.  The  law  neither  does  nor  requires 
idle  acts.  State  use  of  Hart-Parr  Co.  v. 
Robb-Lawrence  Co.  16:  227,  115  N.  W.  846, 
17  N.  D.  257. 

190.  The  law  will  not  imply  a  promise 
where  there  was  an  express  promise.  Third 
Nat.  Bank  v.  Rice,  23:  1167",  161  Fed.  822, 
88  C.  C.  A.  640. 

191.  The  law  will  not  relieve  one  from  the 
consequences  of  his  own  wrongdoing.  Louis- 
ville v.  Louisville  Ry.  Co.  49:  350,  160  S.  W. 
771,  156  Ky.  141. 

192.  The  letter  killeth,  while  the  spirit 
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keepeth  alive.  State  ex  rel.  Minneapolis 
V.  St.  Paul,  M.  &  M.  R.  Co.  28:  298,  108  N. 
W,  26 1,  98  Minn.  380, 

193.  The  mention  of  one  thing  is  the 
exclusion  of  the  other.  People  ex  rel. 
Graves  v.  District  Court,  13:768,  86.Pac. 
87,  37  Colo.  443. 

194.  The  owner  must  so  use  his  own  as 
not  to  injure  another.  Pence  v.  Carney, 
6:  266,  52  S.  E.  702,  58  W.  Va.  290. 

195.  The  o\\ner  of  land  owns  from  the 
surface  upward  to  the  sky  and  downward 
to  the  center  of  the  earth.  Pence  v.  Carney, 
6:  266,  52  S.  E.  702,  58  W.  Va.  296. 

196.  The  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  not  on  the 
weakness  of  the  defendant's.  Holden  v. 
Lynn,  38:  239,  120  Pac.  246,  30  Okla.  063. 

197.  Tlie  practice  of  the  court  is  the  law 
of  the  court.  Campbell  v,  Gowans,  23:  414, 
100  Pac.  397,  35  Utah,  268. 

198.  Tlie  public  has  a  right  to  every  man's 
evidence.  Hamilton  v.  Plunkett,  35:  583, 
70  S.  E.  781,  136  Ga.  72. 

199.  The  public  safety  is  the  supreme 
law.  George  v.  Consolidated  Lighting  Co. 
52:  850,  89  Atl.  635,  87  Vt.  411. 

200.  The  reason  of  the  law  ceasing,  the 
law  itself  ceases.  Moore  v.  Sharpe,  23:  937, 
121  S.  W.  341,  91  Ark.  407. 

201.  There  is  no  wrong  without  a  remedy. 
Perry  v.  Farmers'  Mut.  F.  Ins.  Asso.  2:  165, 
51  S.  E.  1025,  139  N.  C.  374;  Boring  v.  Ott, 
19:  1080,  119  N.  W.  865,  138  Wis.  260;  Globe 
&  Rutgers  F.'  Ins.  Co.  v.  Firemen's  Fund 
Ins.  Co.  29:  869,  52  So.  454,  97  Miss.  148; 
Ott  V.  Hood,  44:  524,  139  N.  VV.  762,  152 
Wis.  97. 

202.  The  safety  of  the  people  is  the  su- 
preme law.  Durham  v.  Eno  Cotton  Mills, 
7:  321,  54  S.  E.  453,  141  N.  C.  615;  Sings  v. 
Joliet,  22:  1128,  86  N.  E.  SQ3,  237  111.  300. 

203.  The  way  of  the  transgressor  is  hard. 
Ott  V.  Hood,  44:  524,  139  N.  W.  762,  152 
Wis.  97. 

204.  The  welfare  of  the  people  is  the  su- 
preme law.  People  v.  Hupp,  41 :  792,  123 
Pac.  ,651,  53  Colo.  80. 

205.  liiose  who  seek  eauity  must  first  do 
equity.  Tarr  v.  Westerif  Loan  &  Sav.  Co. 
ai:  707,  99  Pac.  1049,  15  Idaho,  741. 

206.  Ubi  jus,  ibi  remedium.  Eller  v.  Car- 
olina &  W.  R.  Co.  3:  225,  52  S.  E.  305,  140 
N.  C.  140;  House  v.  Carr,  6:  510,  78  N.  E. 
171,  185  N.  Y.  453;  Beaulieu  v.  Great  North- 
ern R.  Co.  19:  564,  114  N.  W.  353,  103  Minn. 
47;  Henry  v.  Cherry,  24:  991,  73  Atl.  97,  30 
R.  L  13. 

207.  Unusual  clauses  always  excite  sus- 
picion. France  v.  Munro,  19:  391,  115  N 
W.  577,  138  Iowa,  1. 

208.  Use  your  property  in  such  manner 
as  not  to  injure  that  of  another.  People 
v.  Hupp,  41:  792,  123  Pac.  651,  53  Colo.  80; 
Daugherty  v.  Thomas,  45:  699,  140  N.  W. 
615,  174  Mich.  371;  Bird  ex  rel.  Emmons 
V.  Grand  Rapids,  50:  473,  141  N.  W.  890, 
175  Mich.  503. 

209.  Utile,     per     inutile     non     vitiatur. 
Adams  Exp.  Co.  v.  Com.   5:  630,  92  S.  W. 
932,  \124  Kv.  160:  Wisconsin  River  Improv. 
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Co.  v.  Pier,  21:  538,  118  N.  W.  857,  137  Wis. 
325. 

210.  Ut  res  magis  valeat  quara  pereat. 
McEvoy  V.  Security  F.  Ins.  Co.  22:  964,  73 
Atl.  157,  110  Md.  275. 

211.  Vani  timoris  justa  excusatio  non  est. 
Williams  v.  Kansas  City  S.  R.  Co.  52:  443, 
165  S.  W.  788,  257  Mo.  87. 

212.  Verba  chartarum  fortius  accipiuntur 
contra  proferentem.  Mick  v.  Corporation 
Royal  Exch.  Assur.  (N.  J.  Err.  &  App.)  52: 
1074,  91  Atl.  102,  —  N.  J.  — . 

213.  Verba  fortius  accipiunter  contra  pro- 
ferentem. Standard  Acci.  Ins.  Co.  v.  Hite, 
46:  986,  132  Pac.  333,  37  Okla.  305. 

214.  Verba  intentioni  debent  inservire. 
Kennington  v.  Hemingway,  39:  541,  57  So. 
809,  101  Miss.  259;  State  v.  J.  J.  Newman 
Luiiiber  Co.  45:  851,  59  So.  923,  60  So.  215, 
102  Miss.  802. 

215.  Vigilantibus  non  dormientibus  sequi- 
tas  subvenit.  Kahn  v.  McConnell,  47:  1189, 
131  Pac.  682,  37  Okla.  219. 

216.  Vigilantibus,  non  dormientibus,  jura 
subveniunt.  Purser  v.  Thompson,  22:  571, 
64  S.  E.  75,  132  Ga.  280. 

217.  Vim  vi  repellere  licet.  State  v.  Dur- 
ham, 5:  1016,  53  S.  E.  720,  141  N.  C.  741, 

218.  Volenti  non  fit  injuria.  Wrynn  v. 
Downey,  4:  615,  63  Atl.  401,  27  R.  I.  454; 
Choctaw,  0.  &  G.  R.  Co.  v.  Jones,  4:  837, 
92  S.  W.  244,  77  Ark.  367;  Denver  &  R.  G. 
R.  Co.  V.  Norgate,  6:  981,  141  Fed.  247,  72 
C.  C.  A.  365;  Brenner  v.  Jonesboro,  L.  C. 
&  E.  R.  Co.  9:  1060,  100  S.  W.  893,  82  Ark. 
128 ;  Western  Furniture  &  Mfg.  Co.  v.  Bloom, 
11:  225,  90  Pac.  821,  76  Kan.  127;  Bell  v. 
Kirkland,  13:  793,  113  N.  W.  271,  102  Minn. 
213;  Minneapolis  General  Elec.  Co.  v. 
Cronon,  20:  816,  166  Fed.  651.  92  C.  C.  A. 
345;  Rase  v.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  21:  138,  120  \.  W.  .360,  107  Minn. 
260;  Hill  v.  Saugestad,  22:  634,  98  Pac. 
524,  53  Or.  178;  Comer  v.  Meyer  (N. 
J.  Err.  &  App.)  29:  597,  74  Atl.  497, 
78  N.  J.  L.  464;  Taylor  v.  Home  Teleph. 
Co.  31:  385,  128  N.  W.  728,  163  Mich.  458; 
Salmon  v.  Kansas  City,  39:  328,  145  S.  W. 
16,  241  Mo.  14;  Old  Dominion  Copper  Min. 
&  S.  Co.  V.  Bigelow,  40:  314,  89  N.  E.  193, 
203  Mass.  159;  Streeter  v.  Western  Wheeled 
Scraper  Co.  41:  628,  98  N.  E.  541,  254  111. 
244;  Peterson  v.  American  Ice  Co.  (N.  J. 
Err.  &  App.)  47:  144,  83  Atl.  872,  83  N. 
J.  L.  579;  MacRackan  v.  Bank  of  Columbus, 
49:  1043,  80  S.  E.  184,  164  N.  C.  24;  Hough 
V.  Iderhoff,  51:  982,  139  Pac.  931,  69  Or.  568. 

219.  Vox  populi  vox  Dei.  George  Jonas 
Glass  Cd.  v.  Glass  Bottle  Blowers'  Aaso. 
(N.  J.  Err.  &  App.)  41:  445,  79  Atl.  262,  77 
N.  J.  Eq.  219. 

220.  What  ought  to  be  done  will  be  con- 
sidered or  treated  as  already  done.  Painter 
V.  Painter,  20:  117,  69  Atl.  323,  220  Pa.  82. 

221.  What  ought  to  be  of  record  must  be 
proved  by  the  record.  Milbra  v.  Sloss-Shef- 
field  Steel  &  I.  Co.  46:  274,  62  So.  176,  182 
Ala.  622. 

222.  Wliere  equities  are  equal,  the  legal 
title  will  prevail.  Richardson  v.  Wren.  16: 
190,  95  Pac.  124,  11  Ariz.  395. 

223.  ^^■he^e  one  of  two  innocent  persons 
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must  suffer,  the  loss  should  fall  on  him 
whose  acts  or  omissions  have  made  or  con- 
tributed to  make  the  loss  possible.  Wilson 
V.  Walrath,  24:  1127,  115  N.  W.  203,  103 
Minn.  412. 

224.  Where  one  of  two  innocent  persons 
must  suffer,  the  party  who  for  his  own 
benefit  puts  in  operation  the  destructive 
agency  which  is  the  cause  of  the  damage 
must  suffer  the  consequences  of  such  acts. 
Mitchell  V.  Lea  Lumber  (%.  9:  900,  80  Pac. 
405,  43  Wash.  195. 

225.  Where  the  equities  are  equal,  tliat 
which  is  prior  in  point  of  time  shall  prevail. 
Johnson  v.  Hay  ward,  5:  112,  103  N.  W. 
1058,  74  Neb.  157. 

226.  Where  the  reason  of  the  law  fails,  the 
law  ceases  to  operate.  Mathewson  v. 
Mathewson,  5:  611,  63  Atl.  285.  79  Conn. 
23. 

227.  Where  there  is  a  riglit  there  is  a 
remedy.  American  Radiator  Co.  v.  Kinnear, 
35:  453,   105   Pac.    630,  56   Wasli.   210. 

228.  Where  there  is  a  wrong  there  is  a 
remedy.  Beeks  v.  Dickinson  County,  6:  831, 
108  N.  W.  311,  131  Iowa,  244. 

229.  Where  two  rights  meet  in  the  same 
person,  they  are  to  be  viewed  as  if  they 
existed  in  different  persons.  Beaver  v.  Ross, 
20:  65,  118  N.  W.  287,  140  Iowa,  154. 

230.  Whose  soil  !«,  his  it  is  from  the  heav- 
ens to  the  depths  of  the  earth.  Erickson  v. 
Crookston  Waterworks  Power  &  L.  Co. 
17:  650,  117  N.  W.  435,  105  Minn.  182. 


MAY. 

Meaning  of  word  "may"  in  insurance  policy, 
see  Insurance,  188. 


MAYHEM. 


Sufficiency  of  evidence  to  sustain  conviction, 

see  Evidence,  2399,  2400. 
Indictment  for,   see  Indictment,  etc.,  66, 

123. 
Sufficiency  of  verdict,  see  Trial,  1153. 

1.  Carbolic  acid  is  an  "instrument" 
within  the  meaning  of  a  statute  providing 
for  the  punishment  of  disfiguring  another 
by  means  of  a  knife  or  other  instrument. 
Lee  V.  State,  40:  1132,  148  S.  W.  567,  — 
Tex.   Crim.   Rep.  — .  (Annotated) 


MAYOR. 

Jurisdiction  of,  in  bastardy  proceedings,  see 

Bastardy;    Courts,   201. 
Removal  of,  from  office,  see  Evidence,  2238 ; 

Officers,  64,  65. 
Review  by  court  of  removal  of,  see  Courts, 

62. 
Review   by   courts   of   acts   of,   see   Couets, 

137. 
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Conclusiveness  of  judgment  against  munici- 
pality as  to  individual  rights  of  mayor, 
see  Judgment,  204. 

Mandamus  to,  see  Mandamus,  53-55. 

Liability  for  impounding  animals,  see  Mu- 
nicipal Corporations,  327. 

Power  of,  to  remove  police  officer,  see  Offi- 
cers, 62. 

Forfeiture  of  office  by,  see  Officers,  64. 

Ordinance  providing  that  acting  mayor 
shall  be  entitled  to  salary  of  mayor, 
see  Officers,  123,  124. 


MAYOR'S  COURT. 

Nature  of  case  brought  before,  see  Action 
OB  Suit,  56. 


MAZDAZNAN  RELIGION. 

Parent's  embracing  tenets  of,  as  ground  for 
appointment  of  guardian  for  child,  see 
Guardian  and  Ward,  4. 


MEADOAV. 


Measure  of  damages  for  destruction  of,  by 
fire,  see  Damages,  460. 


MEAIiS. 

Furnishing  liquor  with,  as  a  sale,  see  In- 
toxicating Liquors,  96. 

Mechanics'  lien  for,  see  Mechanics'  Liens, 
30. 


MEANDER  LINES. 


.JN 


Effect  of,   on  boundaries,   see   Boundaries, 

18. 
Effect  of,  on  grant  by  government  of  land 

on  navigable   stream,  see  Waters,   92. 
Patent  to  meandered  lots,  see  Waters,  116. 


MEANING. 

Parol  evidence  as  to,  see  Evidence,  VI.  e. 


MEAT. 

Injury  to,  while  in  cold  storage,  see  Bail- 
ment, 24,  25. 

Laws  as  to  inspection  of,  see  Commerce, 
18-20;   Taxes,  20. 

Partial  invalidity  of  statute  as  to  sale  of, 
see  Statutes,  63. 

Sale  of,  on  Sunday,  see  Sunday,  19. 
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MEAT  BUSINESS— MECHANICS'  LIENS,  II. 


MEAT  BUSINESS. 

As  nuisance,  see  Nuisances,  19. 


MECHANICAL  COLUBGE. 

See  State  Institutions,  4. 


♦ « » 

MECHANICAL    ORGAN. 

Perforated  rolls  for  use  in,  as  infringement 
of  copyright  of  musical  composition, 
see  Copyright,  13,  24. 


MECHANICS. 


Provision  in  insurance  policy  making  work- 
ing of  mechanics  on  premises  avoid 
policy,  see  Insurance,  245. 

Liens  of,  see  Mechanics'  Liens. 


MECHANICS'   LIENS. 

I.  Construction  and  validity  of  stat- 
utes. 
II.  The  right;   when  lien  exists,    1— 
15. 
III.  Priorities,   16-21. 
IV.  For  what  work  or  materials,  22— 

4:9. 

V.  To  what  property  attaches,  '50— 
61. 
VI.  Of  subcontractors  and  material- 
men,  62—75. 
VII.  How  waived  or  defeated,   76—81. 
VIII.  Enforcement;      procedure,      82— 
113. 

What  may  be  considered  in  reviewing  cor- 
rectness of  decree  establishing,  see  Ap- 
peal AND  Error,  404. 

Assignability  of  balance  due  under  con- 
. ,  tract  for  public  work  prior  to  filing  of 
notice  of  liens,  see  Assignment,  26. 

Liability  of  bond  of  contractor  for  loss  aris- 
ing from   payment   of,   see   Bonds,   26. 

Allowing  attorneys'  fees  in  mechanics'  lien 
case,  see  Constitctional  Law,  331. 

Due  process  in,  see  Constitutional  Law, 
557. 

Guardian's  power  to  agree  to,  see  Guardian 
AND  Ward,  8. 

Attempt  to  subject  property  sold  condition- 
ally to  mechanics'  lien  for  labor  per- 
formed at  instance  of  vendee,  see  In- 
junction, 247. 

Subrogation  to,  of  insurance  company,  see 
Insurance,  887. 

Interest  upon  amount  due  materialman,  see 
Interest,  50. 

Personal  judgment  against  deibtor  as  bar  of 
right  to  lien,  see  Judgment,  84. 

Conclusiveness  of  judgment  as  to  right  to, 
see  Judgment.  85. 
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Conclusiveness  of  judgment  against  mechan- 
ic's lien  claimant,  see  Judgment,  249. 

Liens  generally,  see  Liens. 

Credit  on  bill  for  items  of,  as  general  pay- 
ment to  be  credited  on  nonlienable 
items,  see  Payment,  26. 

Sufficiency  of  tender  to  stop  nmning  of  in- 
terest on,  see  Tender,  17,  18. 

I.  Construction  and  validity  of  statutes. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Objecting  to  constitutionality  of  lien  law 
for  first  time  on  appeal,  see  Appeal 
and  Error,  739. 

Construction  of  statute  as  to  taking  of  bond 
from  contractor  for  protection  of  ma- 
terialmen, subcontractors,  etc.,  see 
Bonds,  11. 

Title  of  mechanics'  lien  statute,  see  Stat- 
utes, 119,  120. 

II.  The  right;  when  lien  exists. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Right  of  subcontractors  and  materialmen, 
see  infra,  62-65. 

1.  No  lien  exists  against  a  building  for 
labor  performed  for  one  who  has  contracted 
to  furnish  fitted  stone  for  it,  where  the 
statute  provides  that  whoever  performs 
labor  in  erecting  a  building,  by  virtue  of  a 
contract  with,  or  by  the  consent  of,  the 
owner,  has  a  lien  thereon.  Munroe  v.  Clark, 
30:  82,  77  Atl.  696,  107  Me.   134. 

(Annotated) 

2.  Consent  to  the  drilling  upon  one's 
property  of  a  well  without  expense  to  him- 
self is  not  suflicient  to  entitle  the  one  do- 
ing the  work  under  contracts  with  the  one 
receiving  the  consent  to  a  lien  for  his  ma- 
terial under  a  statute  providing  that  a  lien 
shall  attach  to  the  property  of  any  person 
upon  whose  premises  improvements  are 
made,  the  owner  having  knowledge  thereof 
and  consenting  thereto.  Clark  v.  North,  11: 
764,  111  N.  W.  681,  131  Wis.  599. 

(Annotated) 

3.  A  mechanics'  lien  will  not  lie  for 
materials  furnished  under  contract  with  the 
administrator  to  finish  a  building  begun 
by  his  intestate,  although  the  administrator 
has  received  authority  from  the  court  to 
finish  the  building,  where  the  statute  au- 
thorizes a  lien  for  materials  furnished  un- 
der contract  with  the  owner  or  proprietor 
of  the  building  or  his  agent.  Doke  v.  Ben- 
ton County  Lumber  Co.  52:  870,  169  S.  W. 
327,  —  Ark.  — . 

4.  A  mortgagee  out  of  possession  is 
not  an  "owner"  within  the  meaning  of  a 
statute  permitting  a  mechanics'  lien  for 
lumber  and  materials  furnished  by  consent 
of  the  owner,  so  as  to  charge  his  interest 
with  a  lien  in  case  he  knowingly  permits 
materials  to  be  furnished  without  protest. 

(.2.K:).AJi.»I  hii:~  I   lesaHI 
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Allis-Chalmers  Co.  v.  Central  Trust  Co.  39: 
84,  190  Fed.  700,  111  C.  C.  A.  428. 

(Annotated) 
5,  6.  Tlie  fact  that  the  right  of  a  bank- 
rupt contractor  to  a  lien  arose  out  of  services 
rendered  by  the  contractor's  receiver  or 
trustee  in  bankruptcy  is  not  sufficient  to 
defeat  the  lien,  especially  where  the  owner 
requested  or  consented  to  an  order  of  the 
bankruptcy  court  directing  the  receiver  or 
trustee  to  complete  the  bankrupt's  contract. 
Eberle  v.  Drennan,  51:  68,  136  Pac.  162,  40 
Okla.  59. 

7.  One  who,  after  the  collapse  of  a  build- 
ing for  the  construction  of  which  he  has 
contracted,  assumes  control  of  its  recon- 
struction, agreeing  to  pay  for  additional 
labor  and  material  necessary  to  carry  on 
the  work,  and  inducing  materialmen  to  con- 
tinue to  furnish  material,  is  liable  for  the 
material  furnished.  Xancolas  v.  Hitaffer, 
12:  864,  112  N.  W.  382,  136  Iowa,  341. 
Infants. 

8.  The  mere  fact  tliat  lumber  is  U8e<l  in 
the  construction  of  a  house  on  an  infant's 
land  gives  no  lien  on  the  land,  enforceable 
in  equity.  Logan  Planing  Mill  Co.  v.  Al- 
dredge,  15:  1159,  60  S.  E.  783,  63  W.  Va.  660. 

9.  Authority  conferred  by  the  court 
upon  the  guardian  of  an  infant  to  build  a 
house  upon  the  latter's  land  with  money 
derived  from  the  sale  of  other  lands  will  not 
authorize  a  contractor  who  erected  the  house 
under  an  agreement  with  the  guardian,  to 
file  a  mechanics'  lien  for  lumber  used  in  its 
construction.  Logan  Planing  Mill  Co.  v. 
Aldredge,  15:  1159,  60  S.  E.  783,  63  W.  Va. 
660.  (Annotated) 
Married  Mromen. 

Pleading  as  to,  see  Pleading,  269. 

10.  A  contract  made  througii  the  agency 
of  a  husband  who  is  authorized  to  represent 
his  wife,  who  is  the  owner, of  land,  or  whose 
acts  are  fully  ratified  by  the  wife  with  full 
knowledge  of  all  the  facts,  is  the  contract 
of  the  wife,  within  the  meaning  of  v.  lien 
statute  requiring  labor  or  material  for 
which  a  lien  is  claimed  to  be  furnished  un- 
der a  contract  with  the  owner  of  the  land. 
Eberle  v.  Drennan,  51:  68,  136  Pac.  162,  40 
Okla.  59. 

11.  Under  a  statute  expressly  extending 
the  mechanics'  lien  law  to  the  property  of 
married  women,  the  lien  will  attach  to  prop- 
erty for  the  improvement  of  which  such 
woman  has  contracted  in  a  manner  sufficient 
to  cliarge  her  real  estate.  Ball  v.  Paquin, 
3:  307,  52  S.  E.  410,  140  N.  C.  83. 

(Annotated) 

Landlord   and   tenant. 

Liability  of  surety  on  bond  of  tenant,  for 
labor  and  material  employed  in  im- 
provements, see  Peincipal  and  Sure- 
ty, 17. 

See  also  infra,  30,  78. 

12.  No  lien  can  be  enforced  against  the 
land  in  possession  of  a  tenant  for  lumber 
furnished  him  with  which  to  build  a  house 
upon  it,  which  may  be  removed  at  the  ex- 
piration of  the  lease,  merely  because  the 
owner  expressed  in  writing  his  consent  to 
the  building,  although  the  seller  refused 
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to  let  the  tenant  have  the  material  without 
an  order  from  the  owner,  and  interpreted 
the  writing  as  such  order,  if  the  owner  had 
no  knowledge  of  that  fact,  and  was  merely 
informed  that  his  consent  was  necessary. 
Oregon  Lumber  Co.  v.  Beckleen,  6:  485,  106 
N.  W.  260,  130  Iowa,  42.  (Annotated) 

13.  A  property  owner  who  gives  his  con- 
sent to  the  lessee's  placing  improvements 
on  the  property  which  are  to  become  his  at 
the  expiration  of  the  lease  knowingly  per- 
mits them  to  be  made,  within  the  meaning 
of  a  statute  gi\ing  a  mechanics'  lien  against 
the  property  of  one  who  knowingly  permits 
improvements  to  be  made  thereon,  and,  if 
he  does  not  limit  the  character  or  cost  of 
the  improvements,  he  will  not  be  heard  to 
complain  that  their  cost  is  excessive  or 
their  character  undesirable.  R.  Haas  Elec- 
tric &  Mfg.  Co.  v.  Springfield  Amusement 
Park  Co.  23:  620,  86  N.  E.  248,  236  111.  452. 
Vendor    and    purchaser. 

14.  The  mere  expectation  by  a  condition- 
al vendor  of  real  estate  that  the  purchaser 
will  make  improvements  upon  it  and  there- 
by enhance  its  value,  or  permission  to  do 
so,  is  not  sufficient  to  establish  the  relation 
of  principal  and  agent  between  them,  so 
as  to  give  the  one  furnishing  the  material 
a  right  to  a  lien  on  the  vendor's  interest, 
under  a  statute  giving  liens  for  materials 
furnished,  whether  at  the  instance  of  the 
owner,  or  of  "any  other  person  acting  by  his 
authority  or  under  him  as  agent."  Bel  nap 
v.  Condon,  23:  601,  97  Pac.  Ill,  34  Utah, 
213.  (Annotated) 

15.  One  furnishing  materials  for  a  build- 
ing to  a  conditional  vendee  of  the  real  es- 
tate on  which  it  is  to  be  placed,  to  whom 
it  is  charged,  cannot  change  the  account  so 
as  to  bind  the  interests  of  the  vendor  with- 
out his  consent,  upon  ascertaining  the  true 
state  of  the  title.  Belnap  v.  Condon,  23: 
601,  97  Pac.  Ill,  34  Utah,  213. 

///.  Priorities. 

(See   also   same   heading   in   Digest  L.R.A. 

1-10.) 

Over    mortgage. 

Over  mortgage  on  property  in  hands  of  re- 
ceiver, see  Receivers,  35. 
See  also  supra,  4. 

16.  That  the  money  had  not  actually 
been  paid  on  bonds  secured  by  mortgage 
on  real  estate  before  work  was  done  on  the 
property  which  would  support  a  mechanics' 
lien  does  not  postpone  the  mortgage  to  the 
lien  claimants,  if,  prior  to  the  origin  of 
the  alleged  lien,  binding  agreements  had 
been  made  to  improve  the  property  in  con- 
sideration of  a  transfer  of  the  bonds,  and 
to  pay  the  contractor  cash  for  his  interest 
in  them.  Allis-Chalmers  Co.  v.  Central 
Trust  Co.  39:  84,  190  Fed.  700,  111  C.  C.  A. 
428. 

17.  One  who  furnishes  material  or  per- 
forms labor  for  improving  property  which 
he  knows  to  be  subject  to  a  recorded  mort- 
gage   has    no    equity    to    have    his    claims 


194B 


MECHANICS'  LIENS,  IV. 


made  superior  to  that  of  the  mortgagee 
which  will  justify  a  court  of  equity  in  dis- 
placing vested  liens  or  broadening  the  lan- 
guage of  meclianics'  lien  statutes  by  con- 
struction, so  as  to  afford  a  priority.  Allis- 
Chalmers  Co.  v.  Central  Trust  Co.  39:  84, 
111   C.  C.  A.  428,   190  Fed.  700. 

18.  That  funds  for  the  improvement  of 
property  were  raised  by  mortgage  thereon 
does  not  estop  the  mortgagees  from  assert- 
ing a  priority  of  lien  over  persons  claiming 
liens  for  lumber  and  materials  supplied 
for  the  improvement.  Allis-Chalmers  Co. 
V.  Central  Trust  Co.  39:  84,  190  Fed.  700, 
111  C.  C.  A.  428. 

19.  The  lien  rights  of  a  subcontractor  do 
not  relate  back  to  the  time  of  the  execu- 
tion of  the  principal  contract,  so  as  to  give 
him  a  priority  over  a  mortgage  upon  the 
property,  executed  to  secure  bonds  deliveVed 
to  the  principal  contractor  to  pay  for  work 
to  be  done  by  him  after  the  date  of  the 
principal  contract,  where  no  work  was 
done  under  the  subcontract  until  after  the 
rights  of  the  mortgagee  had  become  per- 
fected. Ailis-Chalmers  Co.  v.  Central  Trust 
Co.  39:  84,  190  Fed.  700,  111   C.  C.  A.  428. 

19a.  A  mortgage  does  not  take  priority 
of  a  mechanics'  lien  for  supplies  furnished 
before  its  execution,  if  the  lien  is  perfected 
within  the  time  allowed  therefor  by  stat- 
ute, although  not  before  a  suit  for  fore- 
closure of  the  mortgage  is  begun.  Grants 
Pass  Bkg.  &  T.  Co.  v.  Enterprise  Min.  Co. 
34:  395,  113  Pac.  859,  58  Or.  174. 

20.  Where  the  current  income  of  a  wa- 
ter and  light  company  which  has  mortgaged 
its  property,  franchises,  after-acquired 
property,  and  income,  is  applied  to  better- 
ments, claims  for  materials  and  labor  neces- 
sary to  keep  the  plant  a  going  concern, 
which  sliould  have  been  satisfied  out  of 
such  income,  are  entitled  to  priority  out 
of  the  proceeds  of  a  foreclosure  sale  under 
the  mortgage.  Citizens'  Trust  Co.  v.  Na- 
tional Equipment  &  S.  Co.  41:  695,  98  N.  E. 
865,  178  Ind.  167. 

Over    vendor's   lien. 

21.  One  who  improves  personal  proper- 
ty of  a  conditional  vendee  under  a  duly 
recorded  contract,  who  does  not  perform 
the  conditions,  must  satisfy  the  claims  of 
the  vendor  before  he  can  assert  his  lien 
on  the  property.  Baughman  Automobile 
Co.  V.  Emanuel,  38:  97,  73  S.  E.  511,  137 
Ga.    354.  (Annotated) 

IV.  For  what  trorlc  or  materials. 

(See   also  same   heading   in   Digest  L.R.A. 
1-10.) 

Sufficiency    of   title    of    statute    as    to,    see 
Statutes,  120. 

22.  Every  person  performing  labor  or 
furnishing  material  for  a  building,  who  files 
notice  as  required  by  Idaho  Lien  Laws.  §  6. 
is  entitled  to  a  lien  therefor  under  §  1  of 
such  laws,  and  the  amount  to  be  recovered 
under  such  lien  is  the  amount  due  under 
his  contract.  Steltz  v.  Armorv  Co.  20:  872, 
99  Pac.  98,  15  Idaho.  551. 
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23.  A  statute  conferring  a  right  to  a 
lien  upon  laborers  does  not  include  con- 
tractors who  do  not  themselves  perform 
some  labor.  Indianapolis  Northern  Traction 
Co.  V.  Hrennan,  30:  85,  87  N.  E.  215,  90  N. 
E.  65,  174   ind.   1. 

24.  Raw  material  furnished  for  the  man- 
ufacture of  plaster  blocks  and  tile  to  be 
used  by  one  having  a  contract  for  the  fire- 
proofing  work  on  a  building  may  form  the 
subject  of  a  mechanics'  lien  thereon.  Hume 
v.  Seattle  Dock  Co.  50:  153,  137  Pac.  752, 
68  Or.  477. 

25.  Lumber  furnished  for,  and  used  in, 
the  making  of  forms  for  a  concrete  struc- 
ture, as  provided  in  a  contract  and  specifi- 
cations for  its  erection,  and  which  is  large- 
ly consumed  and  rendered  valueless  by  such 
use,  is  "material"  within  the  meaning  of 
a  mechanics'  lien  law.  Chicago  Lumber  Co. 
V.  Douglas,  44:  843,  131  Pac.  563,  89  Kan. 
308. 

26.  One  furnishing  lumber  for  the  forms 
in  which  to  mold  the  concrete  for  a  build- 
ing is  entitled  to  a  lien  for  its  value,  under 
a  statute  giving  a  lien  to  whomever  fur- 
nishes material  in  the  erection  of  a  build- 
ing or  for  the  improvement  of  real  estate, 
if  the  lumber  is  destroyed  in  the  use,  al- 
though it  becomes  no  part  of  the  building. 
B.  F.  Avery  &  Sons  v.  Woodruff  &  Cahill, 
36:  866,   137   S.  W.   1088,   144  Ky.  227. 

(Annotated) 

27.  Timber,  lumber,  and  iron  furnished 
by  a  subcontractor  materialman  for  the  con- 
struction of  a  cofferdam  to  make  possible 
the  construction  of  a  permanent  dam,  and 
for  forms  for  the  concrete  work  in  the  dam, 
which  are  practically  consumed  in  the  use, 
or -are  retained  by  the  owner  of  the  dam, 
are  furnished  "for  or  in  or  about"  the  erec- 
tion of  the  dam,  within  the  meaning  of  a 
statute  giving  a  lien  for  materials  so  used. 
Barker  &  Stewart  Lumber  Co.  v.  Marathon 
Paper  Mills  Co.  36:  875,  130  N.  W.  866, 
146  Wis.  12. 

28.  Electricity  furnished  for  power  and 
illumination  in  a  mine  is  within  a  statute 
giving  a  lien  for  supplies  for  the  working 
and  development  of  such  property.  Grants 
Pass  Bkg.  &  T.  Co.  v.  Enterprise  Min.  Co. 
34:  395,  113  Pac.  859,  58  Or.  174. 

29.  No  lien  exists  for  the  rental  of  ma- 
chinery leased  to  a  contractor  for  public 
work,  under  a  statute  providing  for  a  lien 
for  the  value  or  contract  price  of  materials 
furnished  to  such  contractor  upon  the  mon- 
ey due  under  the  contract.  Troy  Public 
Works  Co.  V.  Yonkers,  44:  311,  100  N.  E. 
700,  207  N.  Y.  81. 

30.  No  mechanics'  lien  for  meals  and 
street  car  tickets  can  be  charged  against  a 
property  owner  under  his  agreement  to  per- 
mit his  lessee  to  place  improvements  on  the 
property.  R.  Haas  Electric  &  Mfg.  Co.  v. 
Springfield  Amusement  Park  Co.  23:  620, 
86  N.  E.  248,  236  111.  452. 

Drilling    ^rell. 

31.  The  drilling  of  an  artesian  well  is 
within  the  meaning  of  a  statute  giving  a 
lien  for  labor  upon  any  building,  or  "other 
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improvements  upon  land."  Rolewitch  v. 
Harrington,  6:  550,  107  N.  W.  207,  20  S. 
D.  375.  (Annotated) 

32.  An  oil  well  drilled  on  a  leasehold 
estate  is  a  "structure"  on  land,  within  the 
meaning  of  §§  2  and  3,  chap.  75,  W.  Va. 
Code  1906,  and  a  laborer  wlio  performs 
services  in  drilling  or  casing  such  well 
may  acquire  a  lien  on  the  well  and  the 
leasehold  estate.  Kanawha  Oil  Co.  v.  Wen- 
ner,  43:559,  76   S.-E.  893,   71   W.  Va.  477. 

( Annotated ) 
Services   of  architect. 

33.  An  architect  is  not  entitled  to  a  lien 
for  services  rendered  in  preparing  plans  and 
specifications  for  a  building,  under  a  stat- 
ute giving  a  lien  to  laborers,  mechanics, 
and  materialmen.  Stephens  v.  Hicks,  36: 
354,  72  S.  E.  513,  156  N.  C.  23!). 

(Annotated) 

34.  An  architect  has  a  lien  on  a  build- 
ing for  furnishing  plans  for  it  and  superin- 
tending its  construction,  under  a  statute 
providing  that  every  person  performing 
labor  upon  or  furnishing  material  for  a 
building  has  a  lien  upon  the  building  there- 
for. Gould  V.  McCormick,  47:  765,  134 
Pac.  676,  75  Wash.  61. 

Lubricants. 

35.  Oil,  paste,  asbestos,  and  soapstone 
lubricant  used  in  the  construction  of  an  ad- 
dition to  a  building  are  proper  subjects  of 
a  mechanics'  lien.  Pacific  Sash  &  Door  Co. 
V.  Bumiller,  41:  296,  124  Pac.  230,  162  Cal. 
664. 

Explosives. 

36.  Explosives  used  in  breaking  up  earth 
which  must  be  removed  in  the  construction 
of  a  railway  roadbed  are  materials  used  in 
the  improvement  of  real  property  within  the 
meaning  of  a  statute  providing  a  mechan- 
ics' lien  for  the  furnishing  of  such  materials. 
Schaghticoke  Powder  Co.  v.  Greenwich  & 
J.  R.  Co.  2:  288,  76  N.  E.  153,  183  N.  Y.  306. 

(Annotated) 
In  getting  out  logs. 

Efi"ect  of  judgment  in  action  to  enforce  lien, 
see  Judgment,  159. 

37.  The  owner  of  horses,  who  hires  them 
to  a  contractor,  the  latter  using  the  horses 
in  aid  of  hauling  and  banking  logs,  and 
the  owner  performing  no  manual  labor  or 
other  services  in  connection  with  the  logs, 
is  not  entitled  to  a  lien  on  such  logs,  under 
Minnesota  Revised  Laws  1905,  §  3524,  pro- 
viding that  whoever  performs  manual  or 
other  services  for  hire,  in  or  in  aid  of  the 
cutting,  hauling,  banking,  driving,  rafting, 
towing,  cribbing,  or  booming  of  logs  shall 
have  a  lien  thereon  for  the  price  or  value 
of  such  labor  or  services.  AIcKinnon  v. 
Red  River  Lumber  Co.  42:  872,  138  N.  W. 
781,  119  Minn.  479.  (Annotated) 
In  acquiring  railroad  right  of  xsray. 
See  also  supra,  24. 

38.  A  statute  giving  a  lien  to  one  who 
performs  work  and  labor  for  a  railroad  does 
not  apply  to  one  who  contracts  to  do  con- 
struction work  by  means  of  employees,  but 
who  does  not  himself  perform  any  work  or 
labor.  Indianapolis  Northern  Traction  Co. 
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v.  Brennan,  30:  85,  87  N.  E.  215,  90  N.  E. 
65,  174  Ind.  1.  (Annotated) 

39.  One  who  constructs  concrete  abut- 
ments and  piers,  and  furnishes  material  for 
the  roadbed  of  a  railway,  is  entitled  to  a 
lien  thereon  under  a  statute  giving  a  lien 
to  '"every  mechanic,  builder,  artisan,  work- 
man, laborer,  or  other  person  who  shall  do 
or  perform  any  work  or  labor  upon,  or  fur- 
nish any  material,  machinery,  fixtures,  or 
other  thing  toward  the  equipment,  or  to 
facilitate  the  operation  of,  any  railroad." 
Kansas  City  S.  R.  Co.  v.  Wallace,  46:  112, 
132  Pac.  908,  38  Okla.  233. 

40.  One  who  merely  rents  horses  and 
harness  to  the  contractor,  to  be  used  in  the 
prosecution  of  railroad  construction,  docs 
not  bestow  labor  on  the  road  within  the 
meaning  of  a  statute  giving  a  lien  to  one  so* 
doing.  W^ood,  C.  &  Co.  v.  El  Dorado 
Lumber  Co.  16:  585,  94  Pac.  877,  153  Cal. 
230.  (Annotated) 

41.  Supplies  for  the  construction  of  a 
railroad  within  the  meaning  of  a  mechanics' 
lien  statute  do  not  include  food  for  men  and 
teams  while  at  work  thereon,  and  the  fact 
that  the  contractor  to  whom  it  is  furnished 
boards  his  own  hands  is  immaterial.  Car- 
son v.  Shelton,  15:  509,  107  S.  W.  793,  128 
Ky.  248.  (Annotated) 
Materials  removed  or  not  used. 
Burden  of  showing  that  materials  were  not 

used,  sec  Evidence,  523. 
See  also  Bonds,  27. 

42.  A  lien  may  be  claimed  for  lumber  fur- 
nished and  used  in  the  erection  of  a  build- 
ing for  shoring,  that  is,  support  for  the 
concrete  while  it  is  setting,  so  far  as  the 
lumber  is  destroyed  or  depreciated  in  value 
by  such  use,  vinder  a  statute  giving  a  lien 
for  materials  furnished  "for  or  in  or  about" 
the  erection  of  a  structure.  Moritz  v.  Lewis 
Constr.  Co.  51:  1040,  146  N.  W.  1120,  158 
Wis.  49.  (Annotated) 

43.  A  stage  and  gallery  placed  in  a  store 
fitted  for  use  as  a  theater,  so  attached  to 
the  building  as  to  become  a  part  of  it,  are 
proper  subjects  of  a  mechanics'  lien,  al- 
though they  are  subsequently  removed  by 
the  tenant  and  the  building  restored  to  its 
former  condition.  Pacific  Sash  &  Door  Co. 
V.  Bumiller,  41:  296,  124  Pac.  2.30.  162  Cal. 
664. 

44.  Under  a  statute  giving  a  mechanics' 
lien  to  whomsoever  furnishes  materials  for  a 
building  by  consent  of  the  owner,  a  lien 
exists  for  iron  pillars  prepared  for,  and 
actually  placed  in,  a  building,  but  which 
were  subsequently  removed  by  the  owner's 
direction  upon  change  of  the  building  plans. 
Fletcher-Crowell  Co.  v.  Chevalier,  36:  871, 
81  Atl.  578,  108  Me.  435. 

45.  Under  a  statute  giving  a  mechanics' 
lien  to  whomsoever  furnishes  materials  for  a 
building  by  consent  of  the  owner,  there  is 
no  lien  for  materials  which  are  prepared 
for,  and  delivered  for  use  in,  the  building, 
but  not  used  because  of  a  change  of  plan. 
Fletcher-Crowell  Co.  v.  Chevalier.  36:  871, 
81  Atl.  578,  108  Me.  435. 

46.  A  provision  in  a  mechanics'  lien  law 
that  the  lien  shall  not  be  defeated  by  lack 
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of  proof  that  the  material,  after  delivery 
thereof,  actually  enters  into  the  couritrnc- 
tion  of  the  building,  does  not  apply  to  fix- 
tures, apparatus,  or  machinery,  for  which 
another  section  of  the  statute  gives  a  lien, 
but  it  is  necessary  to  show  that  sucii  tilings 
are  actually  attached  to  the  realty  in  sucli 
a  manner  as  to  enhance  its  value.  R.  Haas 
Electric  &  Mfg.  Co.  v.  Springfield  Amuse- 
ment Park  Co.  23:  620,  86  N.  E.  248,  236 
111.  452. 

47.  A  materialman  is  not  entitled  to  a 
lien  for  glass  furnished  the  contractor  for 
use  in  a  building  if  it  was  broken  before 
any  attempt  was  made  to  use  it  in  the 
building,  so  that  it  became  worthless,  where, 
under  the  statute,  the  lien  depends  not  up- 

^  on  the  owner's  contract,  but  upon  the  in- 
corporation in  the  building  of  the  material 
for  which  the  lien  is  claimed.  Pittsburgh 
Plate  Glass  Co.  v.  Learv,  31 :  746,  126  N. 
W.  271,  25  S.  D.  256.        '  (Annotated) 

48.  No  mechanics'  lien  can  be  established 
against  property  for  the  price  of  carboys 
which,  according  to  the  contract  under 
which  they  are  delivered,  are  to  be  returned. 
R.  Haas  Electric  &  Mfg.  Co.  v.  Springfield 
Amusement  Park  Co.  23:  620,  86  N.  E.  248, 
236  111.  452. 

Money  advanced  to  pay  freight. 

49.  Money  advanced  to  pay  freight  on 
material  furnished  for  use  in  a  structure 
may,  although  no  agreement  was  made  in 
advance  to  make  the  payment,  be  regarded 
as  part  of  the  purchase  price  of  the  ma- 
terials, and  therefore  be  included  in  the 
amount  for  which  a  lien  is  established  upon 
the  structure  for  the  materials  furnished. 
Barker  &  Stewart  Lumber  Co.  v.  Marathon 
Paper  Mills  Co.  36:  875.  130  N.  W.  866,  146 
Wis.  12. 

F.  To  tvhat  property  attaches. 

(liee   also   same   heading   in  Digest   L.R.A. 
1-70.) 

What    are    fixtures    subject    to    mechanic's 

lien,  see  Fixtures,  12,  13. 
On  homestead,  see  Homestead,  18,  24-26. 
Allotment  of  homestead  out  of  property  on 

which  lien  is  claimed,  see  Homestead, 

64. 

50.  A  leasehold  is  within  the  ofperation 
of  a  statute  providing  that  a  mechanics' 
lien  shall  extend  to  any  assignable,  trans- 
ferable, or  conveyable  interest  of  the  own- 
er, or  reputed  owner,  in  the  land  upon 
which  the  improvement  shall  be  placed. 
Horn  V.  Clark  Hardware  Co.  45:  100,  131 
Pac.  405,  54  Colo.  522. 

51.  Property  in  which  a  water  service 
is  installed  may  be  subjected  to  a  lien  for 

•pipe  laid  across  land  belonging  to  a  third 
person  to  reach  the  main,  under  a  statute 
giving  a  lien  to  anyone  who  shall  perform 
work  upon  or  furnish  material  for  any 
improvement  upon  land.  Speer  Hardware 
Co.  V.  Bruce  Bros.  42:  354,  150  S.  W.  403, 
146  Ark.  105.  (Annotated) 
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Extent  of  lot. 

52.  The  lien  of  persons  who  furnish  ma- 
terials for  the  construction  of  a  dwelling 
upon  part  of  the  lots  into  which  a  tract  oc- 
cupied by  a  homestead  has  been  divided 
dws  not  extend  beyond  the  lots  on  which 
the  building  is  placed,  if  they  are  the  only 
ones  that  are  necessary  for  the  convenient 
use  and  occupation  of  it.  Volker-Scowcroft 
Lumber  Co.  v.  Vance,  24:  321,  103  Pac.  970, 
36  Utah,  348. 

Separate  buildings. 

53.  One  who  has  furnished  material  un- 
der an  entire  contract  for  a  double  building 
being  erected  on  adjoining  lots  owned  in 
severalty,  under  a  single  joint  contract  with 
the  owners  thereof,  is  not  entitled  to  a 
separate  lien  against  one  lot  and  the  part  of 
the  building  standing  thereon,  under  a  stat- 
ute providing  that,  if  labor  is  done  or  ma- 
terials furnished  under  a  single  contract 
for  several  buildings  upon  separate  lots,  the 
person  furnishing  the  same  shall  be  entitled 
to  a  lien  therefor  upon  all  such  buildings 
and  the  lots  upon  which  they  are  situated, 
and  it  is  immaterial  that  the  materialman, 
at  the  request  of  the  builder  and  the  owner 
of  the  lot  against  which  a  lien  is  not  sought 
to  be  enforced,  and  for  a  valuable  considera- 
tion, attempted  to  waive  his  lien  on  such 
lot,  where  it  is  alleged  that  other  defend- 
ants, not  parties  to  such  agreement,  claim 
an  interest  in  the  property.  Stoltze  v. 
Hurd,  30:  1219,  128  N.  W.  115,  20  N.  D. 
412.  (Annotated) 

54.  A  mechanics'  lien  on  a  hotel  and  san- 
itarium will  extend  to  a  lot  separated  irom 
that  containing  the  building  by  other  prop- 
erty, but  containing  a  mineral  spring  which 
is  intended  as  part  of  the  sanitarium  prop- 
erty, where  the  statute  permits  the  lien  to 
attach  Lo  such  curtilage  as  is  reasonably 
needed  for  the  general  purpose  for  which  the 
structure  is  erected  belonging  to  the  same 
owner.  Wirsing  v.  Pennsylvania  Hotel  & 
Sanitarium  Co.  26:  831,  75  Atl.  259,  226  Pa. 
2.'i4.  (Annotated) 
Public    property. 

See  also  infra,  58,  59;  Bonds,  18. 

55.  Public  property  is  not  subject  to 
mechanics'  liens  unless  expressly  made  sub- 
ject to  such  liens  by  statute.  Barrett  Mfg. 
Co.  V.  Board  of  Commissioners,  50:  469,  63 
So.  505,  133  La.  1022. 

56.  In  the  absence  of  a  statute  in  ex- 
press terms  authorizing  it,  there  can  be  no 
mechanic's  lien  on  a  county  jail,  since  such 
lien  would  be  contrary  to  pviblic  policy  and 
incapable  of  enforcement.  Hutchinson  v. 
Krueger,  41:  315,  124  Pac.  591,  34  Okla.  23. 

(Annotated) 

57.  A  statute  providing  for  a  mechanics' 
lien,   or   any   building   does   not    include    a 
building  belonging  to  the  public,  such  as  a 
schoolhouse.     National  Fire  Proofing  Co.  v. 
Huntington,   20:  261,  71   Atl.  911,  81   Conn. 
632.  (Annotated) 
Property  of  charitable  corporation. 
Agreement  of  trustees  of  charitable  corpo- 
ration that  property  may  be  subjected 
to  mechanics'  lien,   see  Corporations, 
70. 
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58.  A  trust  for  the  benefit  of  the  public 
attaches  to  property  secured  by  a  corpora- 
tion organized  for 'charitable  and  religious 
purposes,  to  furnish  a  home  for  the  aged 
and  infirm,  and  a  home  for  indigent  orplians 
to  be  given  a  common  school  education  to 
fit  them  to  become  nurses  and  attendants  on 
orphan  homes  and  similar  institutions,  and 
property  so  secured  and  used  is  not  subject 
to  mechanics'  liens  without  an  order  of  the 
district  court  of  the  proper  county  author- 
izing the  same;  nor  can  the  property  of 
such  a  corporation  be  sold  on  execution, 
where  such  sale  would  defeat  the  trust  and 
destroy  the  public  purpose  for  which  the 
property  was  donated  or  secured.  Horton 
V.  Tabitlia  Home,  51:  161,  145  N.  W.  1023, 
95  Neb.  491.  (Annotated) 

59.  Tlie  failure  of  the  trustees  of  a 
corporation  organized  for  charitable  and  re- 
ligious purposes,  to  furnish  a  home  for  the 
aged  and  infirm,  and  also  for  indigent 
orphans,  to  object  to  the  use  of  the  material 
furnished,  at  the  order  of  other  persons,  in 
remodeling  a  building  situated  upon  the 
property  of  such  corporations,  will  not  have 
the  eff'ect  of  creating  a  mechanics'  lien 
thereon.  Horton  v.  Tabitha  Home,  51:  161, 
145  N.  W.  1023,  95  Neb.  491. 

On  rail^iray. 
See  also  infra,  74. 

60.  The  rule  that  a  mechanic's  lien  will 
not  be  held  to  attach  to  the  property  of  a 
quasi-public  corporation,  such  as  a  railroad, 
except  when  express  provision  is  made  there- 
for by  statute,  does  not  apply  to  defeat  the 
lien  under  a  statute  enacted  to  assimilala 
the  entire  la\^  upon  the  subject  into  one 
complete  statute,  and  which  provides  for 
a  lien  in  case  of  an  improvement  of  real 
estate  generally.  Schaghticoke  Powder  Co. 
V.  Greenwich  &  J.  R.  Co.  2:  288,  76  N.  E. 
153,  183  N.  Y.  306. 

61.  A  mechanic's  lien  is  not  prevented 
from  attaching  to  a  railroad  right  of  way 
for  materials  used  in  the  construction  of 
the  roadbed,  by  a  section  of  the  statute  de- 
fining the  term  "real  property  to  which  the 
lien  may  attach"  as  including  "real  estate, 
lands,  tenements,  and  hereditaments,  corpo- 
real and  incorporeal,  fixtures,  and  all 
bridges  and  trestle  work,  and  structures 
connected  therewith,  erected  for  the  use  of 
railroads,"  the  latter  clause  not  restricting, 
but  enlarging,  the  meaning  of  the  statute. 
Schaghticoke  Powder  Co.  v.  Greenwich  &  J. 
R.  Co.  2:  288,  76  N.  E.  153,  183  N.  Y.  306. 

FI.  Of    subcontractors    and    material- 
men. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Review  of  determination  of  trial  court  as 
to  amount  due  subcontractor,  see  Ap- 
peal AND  Error,  968. 

Parol  evidence  of  authority  to  purchase  ma- 
terial to  improve  property,  see  Evi- 
dence,  937. 
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Jurisdiction  to  award  judgment  in  favor  of 
employee  of  subcontractor  or  material- 
man, see  Judgment,  17. 

Right  to  lien  generally. 

See  also  supra,  47. 

62.  A  subcontractor  is  within  the  mean- 
ing of  a  statute  giving  a  lien  to  "every 
mechanic,  builder,  artisan,  workman,  la- 
borer, or  other  person  who  shall  do  or 
perform  any  work  or  labor  upon  .  .  . 
any  railroad."  Kansas  City  S.  R.  Co.  v. 
Wallace,  46:  112,  132  Pac.  908,  38  Okla.  233. 

62a.  Where  the  referee  finds  upon  suf- 
ficient evidence  that  certain  materialmen 
and  laborers  furnished  material  and  per- 
formed labor  in  the  construction  of  a  build- 
ing under  a  contract  with  the  contractor, 
such  materialmen  and  laborers  are  entitled 
to  obtain  a  lien  upon  the  land  whereon  such 
building  is  erected,  in  accordance  with  the 
provisions  of  §  6153,  Okla  Comp.  Laws  1909. 
Eberle  v.  Drennan,  51:  68,  136  Pac.  162,  40 
Okla.  59. 

63.  A  materialman  cannot  recover  against 
the  owner  or  enforce  a  lien  against 
the  property  on  which  a  building  is  being 
constructed  for  materials  furnished  therefor 
if  the  contractor  does  not  comply  with  his 
contract,  so  as  to  be  entitled  to  payment 
for  work  done.  Lonergan  v.  San  Antonio 
Loan  &  T.  Co.  22:  364,  104  S.  W.  1061,  101 
Tex.  63. 

64.  A  subcontractor  cannot  reach  a 
fund  which  the  owner  has  retained  in  ac- 
cordance with  the  provisions  of  the  contract, 
to  be  paid  only  when  the  contract  is  com- 
plied with,  until  the  contractor  has  per- 
formed his  contract,  so  as  to  be  entitled  to 
full  payment.  Lonergan  v.  San  Antonio 
Loan  &  T.  Co.  22:  364,  104  S.  W.  1061,  101 
Tex.  63. 

65.  A  provision  in  a  building  contract 
that  the  fireproofing  shall  be  left  open  to 
bidders  for  any  good  system,  and  that  only 
the  finest  work  shall  be  allowed  to  go  in, 
does  not  deprive  the  contractor  of  the  pow- 
er to  control  the  fireproofing,  so  as  to  make 
the  owner,  and,  not  the  contractor,  the  prin- 
cipal in  the  contract  for  it,  and  give  the 
subcontractor  a  direct  lien  on  the  property 
of  the  owner,  although  the  contractor  does 
not  perform  his  contract.  Lonergan  v.  San 
Antonio  Loan  &  T.  Co.  22:  364,  104  S.  W. 
1061,  101  Tex.  63. 

Extent  of  lien. 

66.  A  provision  in  a  building  contract 
that,  upon  neglect  of  the  contractor,  the  ar- 
chitect will  have  power  to  provide  materials, 
the  expense  of  which  shall  be  deducted  from 
the  contract  price,  does  not  make  the  archi- 
tect the  agent  of  the  owner,  so  that  his  act 
in  procuring  materials  will  create  a  lien  on 
the  property  in  excess  of  the  original  con- 
tract price,  to  which  extent  a  lien  is  allowed 
by  statute.  Sternberg  v.  Fort  Smith  Re- 
frigerator Works,  20:  89,  112  S.  W.  174, 
87  Ark.  56.  (Annotated) 

67.  Where  the  owner  of  a  building,  after 
the  contractor's  abandonment  of  the  con- 
tract for  its  construction,  completes  it  at  a 
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cost  in  excess  of  the  original  contract  price,  ' 
and  pays  the  amount  due  under  the  contract 
to    some    materialmen    to    the   exclusion    of 
others,  he  may  be  compelled  to  pay  the  lat-  j 
ter  their  pro  rata  share  of  the  original  con-  j 
tract  price,  less  the  extra  cost  of  completing 
the  building.     Sternberg  v.  Fort  Smith  Re- 
frigerator Works,  20:  89,  112  S.  W.  174,  87  [ 
ArK.  56. 

68.  In  an  action  against  the  owner  of 
a  building  to  enforce  a  subcontractor's  lien, 
the  owner  is  entitled,  where  the  cost  ex- 
ceeds the  contract  price,  to  credit  for  pay- 
ments made  to  other  subcontractors  during 
the  sixty  days  within  which  they  were  en- 
titled to  but  did  not  file  liens,  to  the  extent 
of  the  pro  rata  amount  which  the  other 
subcontractors  would  have  been  entitled  to  if 
their  liens  had  been  filed.  Fossett  v.  Hock 
Island  Lumber  &  Mfg.  Co.  14:  918,  92  Pac. 
833,  76  Kan.  428.  (Annotated) 
Effect   of   collapse   of   building. 

69.  One  who  is  as  much  responsible  for 
the  collapse  of  a  building  for  the  construc- 
tion of  which  he  has  contracted  as  is  the 
contractor  cannot  be  allowed  to  apply  the 
unused  portion  of  the  contract  price  for 
the  reconstruction  of  the  building,  as  against 
unpaid  claims  of  materialmen.  Nancolas 
Y.  Hitaffer,  12:  864,  112  N.  W.  382,  136  Iowa, 
341. 

Death   of   principal   contractor. 

70.  The  death  of  the  principal  contractor 
during  the  completion  of  a  contract  for  the 
improvement  of  a  village  street,  which  con- 
tract was  thereafter  completed  by  the  ad- 
ministrator, does  not  deprive  a  subcontract- 
or, who  has  furnished  material  which  has 
gone  into  the  work,  of  his  statutory  right  to 
a  lien  upon  the  fund  arising  from  the  con- 
tract. Vernon  v.  Harper,  20;  44,  86  N.  E. 
882,  79  Ohio  St.  181.  (Annotated) 
Bankruptcy   of  original   contractor. 

71.  The  mere  fact  of  bankruptcy  of  the 
original  contractor  does  not  defeat  the  right 
of  the  materialmen  and  subcontractor  to  a 
lien  on  the  building  constructed  by  the  con- 
tractor. Eberle  v.  Drennan,  51:  68,  136 
Pac.  162,  40  Okla.  59.  (Annotated) 
Agreements  betvireen  ourner  and  con- 
tractor. 

72.  The  owner  and  contractor  for  the 
erection  of  a  building  cannot  contract  to 
waive  liens  of  subcontractors  which  have 
already  attached.  Kelly  v.  Johnson,  36: 
573,  95  N.  E.  1068,  251  111.  135. 

73.  Where  the  effect  of  the  mechanics' 
lien  law  is  to  give  each  claimant  a  direct 
and  independent  lien,  a  stipulation  in  the 
contract  between  the  owner  of  the  building 
and  the  principal  contractor  that  no  me- 
chanics' liens  shall  be  filed  does  not  pre- 
clude laborers,  materialmen,  or  subcontract- 
ors from  filing  liens,  unless  they  have  ex- 
pressly or  impliedly  assented  thereto.  Ilume 
v.  Seattle  Dock  Co.  50:  153,  137  Pac.  752, 
68  Or.  477.  (Annotated) 
Agreement     betxreen     contractor     and 

subcontractor. 

74.  A  contract  between  a  principal  con- 
tractor in  a  railway  construction  contract 
who  has  agreed  to  save  the  railway  corn- 
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pany  harmless  from  all  liens,  and  a  sub- 
contractor, which  by  its  terms  is  made  sub- 
ordinate to  the  principal  contract,  and 
which  reserves  to  the  principal  contractor 
as  between  the  parties  all  rights  reserved 
to  the  railway  company  in  the  principal  con- 
tract, and  which  contains  the  further  pro- 
vision that  no  lien  or  suit  shall  be  filed  until 
after  tiic  resident  engineer  has  published  his 
award,  and  then  only  for  the  purpose  of  en- 
forcing said  award,  does  not  waive  the  right 
of  the  subcontractor  to  a  lien  for  the  pur- 
pose of  enforcing  an  award  of  the  resident 
engineer.  Kansas  City  S.  R.  Co.  v.  Wallace, 
46:  112,  132  Pac.  908,  38  Okla.  233. 
Effect  of  paying  contractor  or  otber 
subcontractors. 

75.  In  an  action  to  foreclose  a  mechanic'* 
lien,  brought  against  the  owner  and  con- 
tractor by  a  materialman  who  furnished 
stone  used  in  the  building,  a  defense  inter- 
posed by  one  of  the  contractors,  that  his 
co-contractor  had  verbally  agreed  to  furnish 
the  stone  and  had  been  paid  therefor,  can- 
not avail  him,  since  his  remedy  is  against 
the  CO -contractor.  Alberti  v.  Moore,  14: 
1036,  93  Pac.  543,  20  Okla.  78. 

VII.  Hoiv  waived  or  defeated. 

(See   also   same    heading    in   Digest   L.R.A. 

1-70.) 

Lien  of  subcontractor  or  materialman,  see 
supra,  69-75. 

Statute  giving  subcontractor  a  lien  notwith- 
standing waiver  by  principal  contractor, 
see  Constitutional  Law^  557. 

76.  One  who,  in  a  contract  for  the  con- 
struction of  a  building,  reserves  the  right  to 
retain  a  certain  amount  of  the  contract 
price  as  a  protection  against  liens,  has  no 
right  to  pay  out  the  reserve  on  accounts  for 
which  no  lien  is  filed,  with  knowledge  of  out- 
standing claims  upon  which  liens  may  be 
filed,  so  as  to  relieve  himself  from  liability 
to  satisfy  the  latter  when  they  are  filed. 
Nancolas  v.  Hitaffer,  12:  864,  112  N.  W.  382,. 
136  Iowa,  341. 

77.  The  right  to  a  mechanics'  lien  may 
be  waived  by  the  contractor  for  a  sufficient 
consideration,  during  pendency  of  the  work. 
Kelly  V,  Johnson,  36:  573,  95  N.  E.  1068, 
251  HI.  135. 

78.  A  contract  between  a  property  own- 
er and  his  tenant  that  he  shall  not  be  liable 
for  alterations  or  repairs  to  the  building 
will  not  protect  his  property  from  liability 
to  lien  for  such  work,  if  he  failed  to  post 
a  notice  as  required  by  statute  to  eff'ect  such 
protection.  Pacific  Sash  &  Door  Co.  v.  Bu- 
miller,  41:  296,   124  Pac.  230,  162  Cal.  664, 

79.  A  lien  for  the  labor  and  materials- 
used  in  making  an  alteration  to  a  building 
which  is  put  to  use  as  altered  is  not  de- 
stroyed by  the  removal  of  the  alterations 
and  restoration  of  the  building  to  its  orig- 
inal state.  Pacific  Sash  &  Door  Co.  v.  Bu- 
miller,  41 :  296,   124  Pac.  230,  162   Cal.  664^ 

,,  ,(Aimpti^ted> 
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By   sale    of   property. 

See  also  infra,  87,  88. 

80.  A  mechanics'  lien  on  property  sub- 
ject to  mortgage  is  destroyed  by  sale  of  the 
property  in  the  foreclosure  proceedings  un- 
der the  mortgage,  and  the  lien  holder  is 
remitted  to  the  proceeds  of  the  sale.  Ros- 
enberg V.  Cupersmith,  47:  706,  87  Atl.  570, 
240  Pa.  162.  (Annotated) 
Taking    security. 

81.  The  right  to  a  mechanics'  lien  for 
labor  performed  is  not  waived  by  an  alter- 
native provision  in  the  contract  to  take  a 
mortgage  to  secure  the  contract  price  if  the 
property  owner  refuses  to  execute  it.  Role- 
witch  V.  Harrington,  6:  550,  107  N.  W.  207, 

20  S.  D.  375. 

VIII.  Enforceinent ;  procedure. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Pendency  of  action  to  foreclose,  as  abating 
subsequent  action  to  foreclose  mortgage 
against  lien  claimants,  see  Abatement 
AND  Revival,  24. 

Remanding  case,  see  Appeal  and  Error, 
1616. 

Eflfect  of  bankruptcy  of  contractor  on  right 
of  materialman  to  enforce  lien  against 
property,  see  Bankruptcy,  ]41. 

Providing  special  means  for  enforcement  of, 
against  property  of  public  service  cor- 
porations, see  Constitutional  Law, 
205. 

Burden  of  proof  as  to,  see  Evidence,  ]95. 

Evidence  in  suit  to  enforce  subcontractor's 
lien  of  payments  to  other  subcontract- 
ors, see  Evidence,  1929. 

Jurisdiction  to  award  judgment  in  favor  of 
person  not  in  court,  see  Judgment,  4. 

Sufficiency  of  complaint,  see  Pleading,  II.  i. 

Demurrer  to  pleading  in  action  to  enforce, 
see  Pleading,  570. 

82.  In  the  absence  of  statutory  require- 
ment one  entitled  to  a  mechanics'  lien  is 
not  required  to  exhaust  his  remedy  at  law 
before  resorting  to  the  security  of  his  lien. 
Erickson  v.  Russ,  32:  1072,  129  N.  W.  1025, 

21  N.  D.  208. 

83.  To  enable  a  court  of  equity  to  en- 
force a  mechanics'  lien,  the  lien  must  have 
legal  validity.  Logan  Planing  Mill  Co.  v. 
Aldredge,  15":  11 59,  60  S.  E.  783,  63  W.  Va, 
660. 

84.  A  mechanics'  lien  must  fall  if  the 
method  provided  for  enforcing  it  is  inopera- 
tive. Vulcanite  Paving  Co.  v.  Philadelphia 
Rapid  Transit  Co.  17:  884,  69  Atl.  1117,  220 
Pa.  603. 

85.  The  deduction  from  the  contract 
price  of  damages  provided  by  the  contract 
for  delay  in  finishing  the  building  is  not 
prevented  in  an  action  to  enforce  liens  of 
subcontractors,  by  a  statute  providing  that 
as  to  all  liens,  except  that  of  the  contractor, 
the  whole  contract  price  shall  not  be  dimin- 
ished by  any  prior  or  subsequent  indebted- 
ness, offset,  or  counterclaim  in  favor  of  the 
reputed  owner,  and  against  the  contractor. 
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Builders'  Supply  Depot  v.  O'Connor,  17:  909, 
88  Pac.  982,  150  Cal.  265. 

86.  A  provision  in  a  statute  governing 
the  foi'eclosure  of  a  mechanics'  lien,  to  the 
effect  that  judgment  may  be  entered  for  a 
deficiency  in  like  manner  and  with  like  ef- 
fect as  in  an  action  for  the  foreclosure  of 
mortgages,  does  not  make  the  whole  proce- 
dure subject  to  the  provisions  of  the  stat- 
ute applicable  iii  case  of  mortgage  fore- 
closures. Erickson  v.  Russ,  32:  1072,  129 
N.  W.  1025,  21  N.  D.  208. 

87.  There  is  no  right  to  judgment  on  a 
scire  facias  to  enforce  a  mechanics'  lien 
after   the   lien   has   been   displaced   by   fore- 

!  closure  of  a  mortgage  on  the  property, 
merely  to  ascertain  the  amount  of  the 
claim.      Rosenberg    v.    Cupersmith,    47:  706, 

87  Atl.  570,  240  Pa.  162. 

88.  A  mechanics'  lien  on  mortgaged 
property  cannot  be  enforced  after  the 
property  is  sold  in  foreclosure  proceedings 
under  the  mortgage,  although  that  issue 
is  not  raised  in  the  scire  facias  proceedings 
to  enforce  the  lien.  Rosenberg  v.  Cuper- 
smith, 47:  706,  87  Atl.  570,  240"Pa.  162. 
Parties. 

89.  The  principal  contractor  is  a  neces- 
sary party  to  a  suit  to  enforce  a  mechanics' 
lien  against  the  building  of  the  owner  for 
material  furnished  by  plaintiff  to  such  con- 
tractor, to  be  used  in  the  construction  of 
the  building.  Augir  v.  Warder,  33:  69, 
70  S.  E.  719,  68  W.  Va.  752.         (Annotated) 

90.  Under  the  provisions  of  §  6156, 
Okla.  Comp.  Laws  1909,  the  original  con- 
tractor is  an  indispensable  party  to  an 
action  brought  by  a  subcontractor  or  mate- 
rialman to  enforce  the  lien  against  the  prop- 
erty of  the  owner,  but  where  the  original 
contractor,  during  the  construction  of  the 
building,  is  adjudged  a  bankrupt,  the  bank- 
ruptcy trustee  should  be  made  a  party  de- 
fendant in  such  actions,  and  the  unenforce- 
able judgment  taken  against  him  made  the 
basis  upon  which  the  liens  claimed  against 
the  property  are  predicated.  Eberle  v. 
Drennan,  51:68,   136  Pac.   162,  40  Okla.  59. 

91.  The  lessor  is  not  a  necessary  party 
to  a  proceeding  to  enforce  a  mechanics'  lien 
on  the  leasehold,  under  a  statute  provid- 
ing that  the  owner  or  owners  of  the  prop- 
erty to  which  the  lien  shall  have  attached 
and  all  other  persons  claiming  of  record 
any  right,  title,  interest,  or  equity  there- 
in, whose  title  or  interest  is  to  be  charged 
with  or  affected  by  such  lien,  shall  be  made 
parties.  Horn  v.  Clark  Hardware  Co.  45: 
100,  131  Pac.  405.  54  Colo.  522. 

Cost  of  filing  lien. 

92.  The  legislature  may  lawfully  allow  a 
mechanics'  lien  claimant  the  cost  of  filing 
his  lien,  against  the  property  subject  to  it. 
Builders'  Supply  Depot  v.  O'Connor,  17:  909, 

88  Pac.  982,  150  Cal.  265. 
Su£B.ciency   and    correctness    of   notice 

or  statement  of  lien. 

93.  The  lien  of  a  subccmtractor  who  has 
furnished  materials  to  a  firm  of  building 
contractors  for  the  erection  of  a  building 
will  not  be  declared  invalid  because,  in  hia 
statement    for    a    lien,    such    subcontractor 
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names  one  member  of  the  firm  as  the  per- 
son with  whom  ho  dealt  as  the  contractor, 
where  there  is  nothing  to  indicate  that  the 
owner  of  the  land  whereon  the  building  was 
erected  was  misled  or  injured  by  the  fail- 
ure of  the  subcontractor  to  correctly  state 
the  name  of  the  contractor.  Eberle  v. 
Drennan,  51:  68,   136  Pac.   162,  40  Okla.  59. 

94.  The  right  to  a  mecljanics'  lien  is  not 
lost  by  claiming  an  excessive  amount  in 
the  notice,  if  it  was  not  done  wilfully  or 
in  bad  faith.  Gould  v.  McCormick,  47:  765, 
134  Pac.  676,  75  Wash.  61. 

95.  An  excess  of  60  or  70  per  cent  in  the 
amount  of  claim  filed  to  secure  a  mechanics' 
lien  will  prevent  the  lien  from  attaching, 
where  the  statute  requires  a  just  and  true 
statement  of  the  demand  due.  Griff  v. 
Clark,  29:305,  119  N.  W.  1076,  155  Mich. 
611.  (Annotated) 

96.  To  defeat  a  mechanic's  lien  because 
of  the  inclusion  in  the  statement  of  items 
not  properly  lienable,  the  statement  must 
be  so  incorrect  as  to  be  fraudulent.  Nan- 
colas  V.  Hitaflfer,  12:  864,  112  N.  W.  382, 
136  Iowa,  341. 

97.  Errors  in  the  statement  of  an  ac- 
count in  a  mechanics'  lien  notice,  one  of 
which  was  due  to  the  bookkeeper's  mistake 
in  duplicating  an  item  charged,  and  the 
other  due  to  the  fact  that  a  credit  did  not 
appear  on  the  books  at  the  time  the  me- 
chanics' lien  notice  was  made  out,  will  not 
invalidate  the  lien,  where  they  related  to 
matters  not  within  the  claimant's  knowl- 
edge, and  the  statement  was  made  by  him 
in  an  honest  belief  of  its  correctness.  Hvtme 
V.  Seattle  Dock  Co.  50:  i53,  137  Pac.  752, 
68  Or.  477. 

98.  Including  nonlienable  articles  in  a 
claim  for  a  mechanics'  lien  does  not  de- 
stroy the  right  to  a  lien  for  the  articles 
properly  lienable.  Horn  v.  Clark  Hardware 
Co.  45:  100,  131  Pac.  405,  54  Colo.  522. 
Amendment  of  lien  claim  or  state- 
ment. 

99.  In  an  action  to  foreclose  a  subcon- 
tractor's or  a  materialman's  lien,  in  which 
the  original  statement  filed  incorrectly 
states  the  name  of  the  party  sought  to  be 
charged,  and  erroneously  describes  the  prop- 
erty intended  to  be  subjected  to  the  lien, 
the  court,  in  the  exercise  of  its  discretion 
and  in  the  furtherance  of  justice,  may  allow 
the  lien  claimant  to  file  an  amended  state- 
ment and  foreclose  it.  Alberti  v.  Moore, 
14:  1036,  93  Pac.  543,  20  Okla.  78. 

Time  for  filing  lien. 

100.  Where,  through  an  oversight  in  a 
written  contract  between  a  contractor  and 
a  subcontractor  for  materials  to  be  used 
in  a  building,  certain  articles  were  omitted 
therefrom,  and,  upon  the  discovery  of  the 
omission,  an  additional  order  for  the  omit- 
ted materials,  which  were  similar  to  the 
materials  furnished  under  the  written  con- 
tract, was  made  but  no  new  contract  made, 
and  the  materials  furnished  by  the  subcon- 
tractor eighteen  days  after  the  shipment 
of  the  last  item  of  the  materials  under  the 
original  contract,  a  claim  filed  by  such  sub- 
contractor under  the  mechanics'  lien  law 
Digest  1-52  L.R.A.(N.S.) 


within  the  statutory  period  after  the  fur- 
nishing of  the  additional  materials  is  suffi- 
cient to  include  the  materials  furnished 
under  the  original  contract,  althougli  the 
statutory  period  for  the  filing  of  a  lien 
had  more  than  expired  from  the  date  of 
tlie  furnishing  of  the  last  of  the  items  un- 
der the  written  contract.  Joplin  Sash  Sc 
Door  Works  v.  Oklahoma  Presby.  College, 
43:  158,  129  Pac.  40,  36  Okla.  547. 

101.  Where  material  is  furnished,  all  go- 
ing to  the  same  general  purpose,  as  the 
building  of  a  house  or  any  of  its  parts, 
though  such  material  be  ordered  at  differ- 
ent times,  yet,  if  the  several  parts  form 
an  entire  whole,  or  are  so  connected  to- 
gether as  to  show  tliat  the  parties  had  in 
contemplation  that  the  whole  should  form 
but  one,  and  not  distinct  matters  of  set- 
tlement, the  whole  account  must  be  con- 
sidered as  a  unit,  or  as  being  but  a  single 
contract.  Joplin  Sash  &  Door  Works  v. 
Oklahoma  Presbv.  College,  43:  158,  129  Pac. 
40,  36  Okla.  547. 

102.  A  materialman  who  fails  to  collect 
his  bill  after  the  time  for  filing  a  lien 
has  expired  cannot  extend  the  time  and  re- 
establish a  right  to  a  lien  by  a  subsequent 
sale  of  a  few  inexpensive  items  and  adding 
the  price  to  the  amount  of  the  bill.  Bad- 
ger Lumber  Co.  v.  Parker,  35:  901,  116  Pac. 
241,  85  Kan.   134.  (Annotated) 

1 03.  The  cost  of  repairs  necessary  to  place 
in  working  order  a  lock  furnished  for  a 
building  and  the  expressage  thereon  is  a 
lienable  item  in  favor  of  one  who  has  con- 
tracted to  furnish  the  lock  for  the  building, 
from  the  date  of  which  may  be  reckoned  the 
time  allowed  by  statute  for  the  filing  of  a 
lien  for  materials  furnished  for  and  used 
in  the  building  bv  the  materialmen.  Nan- 
colas  V.  Hitaffer,  12:  864,  112  N.  W.  382,  136 
Iowa,  341.  (Annotated) 

104.  The  time  for  filing  a  lien  cannot  be 
extended  by  furnishing  on  a  new  contract  or 
request  additional  articles,  and  adding  them 
to  a  completed  account  and  statement  of  ma- 
terial furnished.  Valley  Lumber  &  Mfg. 
Co.  V.  Driessel,  15:  299,  93  Pac.  765,  13  Ida- 
ho, 662. 

105.  A  materialman  who  furnishes  mate- 
rial for  the  erection  of  a  building  under 
two  separate  contracts,  and  has  knowledge 
of  such  contracts,  cannot  tack  one  contract 
to  the  other  by  filing  his  claim  of  lien  with- 
in the  required  time  from  the  date  of  fur- 
nishing material  pursuant  to  one  of  the 
contracts.  Valley  Lumber  &  Mfg.  Co.  v. 
Driessel,  15:  299,  93  Pac.  765,  13  Idaho,  662. 

(Annotated) 

106.  A  company  which  furnishes  lumber 
for  the  erection  of  a  dwelling,  and,  later, 
for  the  erection  of  a  porch,  without  notice 
or  knowledge  that  the  work  is  done  under 
separate  contracts,  may  file  a  lien  for  the 
entire  amount  due,  within  the  prescribed 
period  after  the  delivery  of  the  lumber  for 
the  porch.  Valley  Lumber  &  Mfg.  Co.  v. 
Driessel,  15:  299,  93  Pac.  765,  13  Idaho,  662. 

107.  The  entire  account  for  materials  fur- 
nished for  the  construction  of  a  building 
and  for  an  improvement  will  be  treated  as  a 
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continuous  and  connected  transaction,  and 
the  time  in  which  to  file  a  lien  therefor  be- 
gins to  run  from  the  date  of  the  last  item 
of  the  account,  where  the  materials  are  fur- 
nished at  intervals  and  the  parties  intend 
them  to  be  included  in  one  account  and  set- 
tlement. Valley  Lumber  &  Mfg.  Co.  v. 
Driessel,  15:  299,  93  Pac.  7G5,  13  Idaho,  662. 
Personal  judgment. 

Eflfect  of  nonestablishment  of  right  of  sub- 
contractor to  lien  on  jurisdiction  to  ren- 
der personal  decree  against  contractor, 
see  Equity,  118. 
Sufficiency  of  pleadings,  see  Pleading,  206. 

108.  A  personal  judgment  cannot  be  en- 
tered against  the  property  owner  in  a  suit 
to  foreclose  a  mechanics'  lien  if  there  is  no 
privity  of  contract  between  the  owner  and 
the  party  furnishing  the  material  or  per- 
forming the  labor.  Augir  v.  Warder,  33: 
69,  70  S.  E.  719,  68  W.  Va.  752. 

109.  A  subcontractor,  materialman,  or 
workman  between  whom  and  the  owner 
there  is  no  privity  of  contract,  and  in  wliose 
favor  no  direct  liability  has  been  imposed 
upon  the  owner,  is  not  entitled,  in  an  ac- 
tion to  foreclose  his  lien,  to  a  judgment 
against  the  owner,  under  the  Oklahoma  stat- 
ute; but  the  judgment  rendered  should  be 
a  personal  one  against  the  original  con- 
tractor, and  should  decree  the  establishment 
of  a  lien,  and  order  a  sale  of  the  real  es- 
tate or  other  property,  as  in  other  cases  of 
sales  of  real  estate.  Alberti  v.  Moore,  14: 
1036,  93  Pac.  543,  20  Okla.  78.     (Annotated) 

110.  Personal  judgments  against  the  own- 
ers of  the  property  cannot  be  rendered  in 
actions  by  subcontractors  to  enforce  me- 
chanics' liens.  Builders'  Supply  Depot  v. 
O'Connor,  17:  909,  88  Pac.  982,  150  Cal.  265. 

111.  Under  the  reformed  procedure,  a 
personal  judgment  may  be  entered  against 
the  property  owner  upon  failure  to  estab- 
lish a  right  to  a  mechanics'  lien  because  the 
property  is  a  homestead,  not  subject  to  such 
lien  under  the  Constitution.  Volker-Scow- 
croft  Lumber  Co.  v.  Vance,  24:  321,  103  Pac. 
970,  36  Utah,  348.  (Annotated) 
Set-off. 

Necessity     of     affirmatively     pleading,     see 

Pleading,  492. 
See  also  Set-Off,  1\. 

112.  The  owner  of  a  building,  who  has  en- 
tered into  possession  thereof  on  tlie  theory 
(that  it  is  a  completed  structure,  may  re- 
cover damages  caused  by  the  front  falling 
out,  by  reason  of  the  building  being  latently 
defective,  in  that  it  was  not  properly  tied 
to  the  adjoining  wall,  as  an  offset  against 
the  contractor,  who  is  seeking  to  foreclose 
his  mechanics'  lien  for  the  construction  of 
the  building.  Steltz  v.  Armory  Co.  20:  872, 
99  Pac.  98,   15   Idaho,  551. 

113.  The  fact  that  the  owner  of  a  build- 
ing went  into  possession  thereof  with  knowl- 
edge that  the  building  contained  latent  de- 
fects in  its  construction  and  inferior  mater- 
ial will  not  prevent  his  claiming  damages 
for  such  defects  as  an  offset  against  the  con- 
tractor's action  to  recover  the  contract  price 
therefor,  unless  an  express  waiver  is  shown, 
or  such  other  facts  and  circumstances  as 
Digest   1-52  I,.R.A.(N.S.) 


would  amount  to  a  waiver  of  damages. 
Steltz  V.  Armory  Co.  20:  872,  99  Pac.  98,  15 
Idaho,  551.  (Annotated) 


MEDICAL  ATTENDANCE. 

Master's  duty  as  to,  see  Master  and  Sebv- 
ANT,  178-185. 

Duty  to  furnish  to  child,  see  Appeal  and 

•  Ebkor,  981;  Cbiminal  LXw,  12;  Par- 
ent AND  Child,  10-14;  Trial,  674. 

What  constitutes  breach  of  contract  to  fur- 
nish, see  Contracts,  693. 

Expense  of,  as  element  of  damages,  see  Dam- 
ages, 360-366;   Trial,  998,  999,  1002. 

Criminal  liability  for  failure  to  obtain,  see 
Evidence,  1894;  Homicide,  13-16. 

Liability  for  medical  services  furnished  to 
infants,  see  Infants,  15, 

Servant's  right  to,  see  Master  and  Servant, 
8-17. 


MEDICAL   COLLEGE. 

Mandamus  to  compel  issuance  of  diploma, 
see  Appblal  and  Error,  429;  Manda- 
mus, 92-94. 

1.  The  report  of  the  dean  of  the  faculty 
of  a  medical  college  to  the  board  of  direct- 
ors, that  a  stuaent  has  complied  with  the 
regulations  of  the  college  and  has  passed  in 
all  studies  a  grade  entitling  her  to  gradu- 
ation, is  equivalent  to  a  recommendation 
of  the  faculty  to  the  board  of  directors, 
where,  under  the  by-laws  of  the  institution, 
the  dean  has  the  right  and  it  is  his  duty  to 
pass  upon  the  standing  of  students  applying 
for  graduation.  State  ex  rel.  Nelson  v.  Lin- 
coln Medical  College,  17:  930,  116  N.  W.  294, 
118  N.  W.  122,  81  Neb.  533. 
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MEDICAL   EXAMINERS. 

Statements  made  to,  see  Insurance,  III.  e, 
2. 

Effect  of  failure  of,  to  insert  material  mat- 
ters in  application,  see  Insurance,  540, 
541. 


MEDICAL    SKILL. 


Presumption  and  burden  of  proof  as  to,  see 
Evidence,  472. 


MEDICAL    TESTIMONY. 

See  Evidence,  VII.  d. 
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MEDICINE. 

Liability  of  carrier  for  delay  in  transporta- 
tion of,  see  Cabrieus,  873. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  279,  286. 

Due  process  as  to,  see  Constitutional  Law, 
432. 

Police  regulation  of,  see  Constitutionai, 
Law,  707-711. 

Negligence  in  sale  of,  see  Dbugs  and  Drug- 
gists. 

Patent  medicine,   see   Patent   Medicines. 

Practice  of,  see  Physicians  and  Surgeons. 


MEETING. 


Of 


corporate  officers,  see  Corporations, 
IV.  g,  6. 

Of  stockholders,  see  Corporations,  V.  g. 

Of  municipal  council,  see  Municipal  Cor- 
porations, 36. 

In  religious  societies,  see  Religious  Socie- 
ties, 13,  14. 

Of  town  officers,  see  Towns,  9. 

Disturbing  meeting,  see  Disturbing  Meet- 
ing. 


MEMBERSHIP. 


In  associations  generally,  see  Associations, 
II. 

In  benevolent  society,  see  Benevolent  So- 
cieties, IV. 

In  social  club,  see  Clubs. 

In  religious  societies,  see  Religious  Socie- 
ties, VI. 


MEMORANDUM. 


As  part  of  note,  see  Alteration  of  Instru- 
ments, 14. 

Of  decision,  as  part  of  record  on  appeal,  see 
Appeal  and  Error,  197. 

Right  to  consider  on  appeal  memorandum 
attached  to  order  granting  new  trial, 
see  Appeal  and  Error,  407. 

Effect  of  memorandum  in  auctioneer's  book 
on  rights  of  bidder,  see  Auction,  9. 

On  draft,  see  Bills  and  Notes,  10. 

Required  by  statute  of  frauds,  see  Con- 
tracts, I.  e,  5,  c. 

As  evidence,  see  Evidence,  IV.  q. 

Parol  evidence  to  explain,  see  Evidence, 
925. 

As  will,  see  Wills,  14. 


MEMORIAL  SCHOOL. 

Charitable  gift  for,  see  Charities,  20,  31, 

32. 
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MENTAL  ANGUISH. 

Review  on  appeal  of  finding  of  trial  court 
as  to,  see  Appeal  and  Error,  983. 

Damages  for,  see  Damages,  III.  o. 

As  ground  for  divorce,  see  Divorce  and 
SEPAlt\TION,   III.   a. 

Necessity  of  corroborating  testimony  of 
plaintiff  in  divorce  suit  as  to  infliction 
of  mental  suflering,  see  Evidence,  2207, 

Judicial  notice  that  bodily  harm  results 
.    from,  see  Evidence,  61.' 

Presumption  as  to,  see  Evidence,  681,  682. 

Evidence  as  to,  see  Evidence,  1708,  1720, 
1721,  1750. 

Of  widow  of  man  killed  on  railroad  by 
failure  of  employees  to  gather  up  re- 
mains,  see  Master  and  Servant,  886. 

Allegations  as  to,  see  Pleading,  84,  632. 

As  to  fright,  see  Fright. 


MENTAL   CAPACITY. 

Presumption  and  burden  of  proof  as  to,  see 

Evidence,  II.  e,  5. 
Opininon  evidence  as  to,  see  Evidence,  VII. 

e. 
Evidence  of,  generally,  see  Evidence,  XI.  d. 
Sufficiency   of   proof   as   to,   see   Evidence, 

2220-2225. 
In  general,  see  Incompetent  Persons. 


♦  •  » 


MERCANTILE    AGENCIES. 

See  Commercial  Agencies. 


♦  •» 


MERCANTILE     ESTABLISHMENTS. 

Unlawful    employment    of    infants    in,    see 
Master  and  Servant,  171. 


MERCHANDISE. 

Eight  of  bank  to  deal  in,  see  Banks,  8. 


MERCHANT. 


Statute  as  to  selling  of  stock  in  bulk,  see 
Assignment  for  Creditors,  1 ;  Attach- 
ment, 43;  Chattel  Mortgage,  4;  Con- 
STiTi^TiONAL  Law,  249,  250,  530,  531, 
747,  748;  Contracts,  412;  Fraudu- 
lent Conveyances,  13-22.  30.  38,  39; 
Husband  and  Wife,  150. 

As  bailee,  see  Bailment,  10. 

Boycott  against,  see  Conspiracy,  21,  23. 

Libel  of,  see  Libel  and  Slander,  II.  c. 


MERGER. 


MERGER— MILEAGE. 

MERRY-GO-ROUND. 
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Acquisition  by  ultimate  remainderman  of 
life  estate,  see  Adverse  Possession,  33. 

Of  judgment,  see  Bankbuptcy,  171;  Judg- 
ment, 280. 

Of  note  or  claim  in  judgment,  see  Bills  and 
Notes,  211;  Evidence,  830;  Judgment, 
95-96a;   Mortgage,  83. 

Of  corporations,  see  Corporations,  II. 

Of  prior  and  contemporaneous  oral  negotia- 
tions into  written  contract,  see  Evi- 
dence, VI.  c. 

Burden  of  proof  as  to,  see  Evidence,  110, 
570. 

Of  prior  negotiations  in  lease,  see  Landlobd 
and  Tenant,  338. 

Effect  of  merger  of  life  estate  in  fee  on  con- 
tingent remainders,  see  Life  Tenants, 
1. 

Of  mortgage,  see  Mortgage,  77-81. 

Of  prior  title  in  title  required  by  tax  deed, 
see  Taxes.  216. 

Of  contract  of  sale  in  deed,  see  Vendor  and 
Purchaser,  45. 

1.  The  acquisition  of  the  life  estate  by 
the  reversioner  will  merge  the  fee  in  him 
and  cut  out  an  intermediate  contingent  re- 
mainder, unless  an  intention  that  it  shall 
not  do  so  appears.  McCreary  v.  Coggeshall, 
7:  433,  53  S.  E.  978,  74  S.  C.  42. 

(Annotated) 

2.  A  merger  of  rights  running  in  favor 
of  odd-numbered  water  lots  under  a  covenant 
in  a  deed  imposing  upon  the  even-numbered 
lots  the  burden  of  maintaining  a  dam  and  j 
race  is  not  prevented,  where  one  person  ac- 
quires title  to  all  the  lots  in  the  tract,  by 
the  subsequent  incorporation  by  the  legisla- 
ture of  a  water-lot  company  ui)on  which  pow- 
er is  conferred  to  purchase,  hold,  and  con- 
vey the  property,  which  the  survivors  are 
authorized  to  sell  in  case  of  the  death  of  one 
or  more  of  the  parties  in  interest.  Muscogee 
Mfg.  Co.  V.  Eagle  &  Phenix  Mills,  7:  1139, 
54  S.  E.  1028,  126  Ga.  210. 

3.  Merger  will  not  take  place,  even  at 
law,  upon  the  uniting  of  a  particular  estate 
and  the  fee  in  the  same  person,  if  opposed 
to  the  intention  of  the  parties  afFirrnatively 
appearing  or  to  be  implied  from  the  fact 
that  merger  would  be  opposed  to  the  inter- 
est of  the  party  in  whom  the  different  es- 
tates or  interests  become  united.  McCreary 
V.  Coggeshall,  7:  433,  53  S.  E.  978,  74  S.  C. 
42. 

4.  Deeds  obtained  on  tax  certificates 
which  ripen  into  an  absolute  and  fee-simple 
title  will  not  merge  in  a  deed  obtained  by 
the  grantee  of  the  tax  deed  from  the  holder 
of  a  limited  fee,  which  subsequent  events 
proved  to  be  a  mere  life  estate.  Wilson 
V.  Linder,  42:  242,  123  Pac.  487,  21  Idaho, 
576. 


Delay  of  carrier  in  transporting,  see  Dam- 
ages, 692. 


MESNE  PROFITS. 

Allowance  for,  in  ejectment,  see  Ejectment, 

III.  b.  , 

Retaining  jurisdiction  to  settle  amount  of 

allowance  for,  see  Equity,  116. 
Right  to  recover  in  action  of  trespass,  see 

Trespass,  24. 


MESSENGER. 


Procuring  of  liquor  by,  for  another  as  sale, 
see  Intoxicating  Liquors,  140,  143. 


MERITS. 

Right  of  appellate  court  to  pass  upon,  see 

Appeai,  and  Error,  508. 
Affidavit  of.  see  Judgment,  385-389. 
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MESSENGER    SERVICE. 

1.  One  who  merely  furnishes  messengers 
to  the  public  for  hire  is  not  liable  for  the 
loss,  through  the  dishonesty  of  a  messenger, 
of  property  intrusted  to  him  by  a  patron 
who  has  requested  service,  in  the  absence 
of  negligence  in  the  selection  of  the  mes- 
senger furnished ;  and  the  fact  that  the  one 
furnishing  the  messenger  has  knowledge 
that  valuables  are  sometimes  intrusted  to 
messengers  is  immaterial.  Haskell  v.  Bos- 
ton District  Messenger  Co.  2:  1091,  76  N.  E. 
215,  190  Mass.  189.  (Annotated) 


METER. 

For  gas,  see  Gas,  III. 

For  water,  see  Waters,  III.  b,  4. 


MIDDLEMEN. 


See  Brokers. 


MIDVTIFE. 


Requiring  certificate  from,  as  to  legitimacy 
or  illegitimacy,  see  Constitutional 
Law,  638. 

Necessity  of  procuring  physician's  lioeiise, 
see  Physicians  and  Surgeons,  4,  24. 


MILEAGE. 


Right  of  purchaser  of  mileage  book  to  rely 
on  statements  of  ticket  agent,  see  Car- 
riers,  31. 

Ejection  of  passenger  on  ground  that  mile- 
age ticket  has  expired,  see  Carriers, 
423. 
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MILITARY  COMMISSION— MILLS. 


Effect  of  passenger's  permitting  others  to 
use,  see  Cakbiees,  423;  Constitution- 
AX  Law,  214. 


MILITARY    COMMISSION. 

Appointment  of,   during  state  of  war,  see 
Mabtial  Law,  3-5,  8. 


MILITARY    RESERVATION. 

Attachment  against  soldier  stationed  on, 
as  a  nonresident,  see  Attachment,  9. 

Bond  conditioned  for  proper  conduct  of  li- 
quor business  on,  see  Bonds,  32 ;  Estop- 
.    PEL,   170. 

Unlawful  sale  of  intoxicating  liquors  on, 
see  Intoxicating  Liquobs,  185. 

Right  of  action  under  state  statute  for 
death  from  wrongful  act  on  military 
reservation,  see  State,  33. 


MILITIA. 

Regulating  mode  of  transportation  of,  by 
carrier,  see  Caebiebs,  998. 

Requiring  transportation  of,  at  special  rate, 
see  Cabbiebs,  1029;  Constitutional 
Law,  212,  493. 

Appropriating  money  to  member  of,  see 
CouETS,  111;  Public  Money,  16. 

Trial  of  member  of,   see  Coubts -Mabtial. 

Liability  for  acts  in  suppressing  insurrec- 
tion, see  Insuebection. 

1.  The  consent  of  parents  is  not  neces- 
sary to  render  valid  the  enlistment  into 
state  militia  of  an  eighteen-year-old  boy, 
where  the  Constitution  and  statutes  provide 
that  a  militia  shall  consist  of  able-bodied 
men  between  the  ages  of  eighteen  and  forty- 
five  years.  Acker  v.  Bell,  39:  454,  57  So. 
356,  62   Fla.   108.  (Annotated) 


MILK. 

Equal  protection  and  privileges  of  dealers 
in,  see  Constitutional  Law,  258,  259. 

Denial  of  due  process  of  law  to  dealers  in, 
see  Constitutional  Law,  449,  612, 
613. 

Police  r^ulations  as  to,  see  Constitution- 
al Law,  731-738. 

Ordinance  as  to  sale  of,  see  Coubts,  163, 
164;  Municipal  Cobpoeations,  67,  84, 
194-197. 

Adulteration  of,  by  servant,  see  Damages, 
306;   Masteb  and  Sebvant,  938. 

License  to  sell,  see  License,  21,  33,  34,  40, 
48,  68,  69,  89,  126,  127. 

Illegal  combination  of  dealers  in,  see  Mo- 
nopoly AND  Combinations,  39. 

Question  for  jury  as  to  whether  milk  was 
watered  or  skimmed,  see  Teial,  669. 

See  also  Food,  1,  7-11. 
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MILLDAM. 

Damages    for    breach    of    contra.ct   to   lend 

money  to  build,  see  Damages.  210,  211, 

691. 
Damages  for  removal  of.  see  Damages,.  512, 

680. 
Right  to  maintenance  of,   see   Easements, 

53-55. 
Condemnation  of,  see  Eminent  Domain,  22. 
Right    to    compensation    for    milldams    re- 

moved    in    improving    navigation,    see 

Eminent  Domain,  241. 
Injunction    against    reconstruction    of,    see 

Injunction,  410. 
Limitation  of  time  for  bringing  action  for 

damages    occasioned    bj,    see    Limita- 
tion OF  Actions,  107,  202. 
Codification    of    laws   as   to   milldams,    see 

Statutes,  354. 
See  also  Dams. 


MILL   POND. 


Existence  of  easement  of,  as  breach  of  war- 
ranty, see  Covenants  and  Conditions, 
57. 

Implied  reservation  of  easement  of,  see 
Easements,  53-55,  81. 


MILLS. 

Forbidding  casting  of  mill  refuse  into 
stream,  see  Action  ob  Suit,  53;  Con- 
stitutional Law,  187,  584,  656; 
Coubts,  105. 

Successive  actions  by  mill  owner  for  inju- 
ries to  water  power,  see  Action  or 
Suit,  93. 

Duty  of  owner  to  maintain  bridge  over 
raceway,  see  Beidges,  7. 

Profits  anticipated  as  result  of  operation 
as  element  of  damages  for  breach  of 
contract  as  to  machinery,  see  Dam- 
ages, 696. 

Exercise  of  right  of  eminent  domain  by  pri- 
vate milling  company,  see  Eminent 
Domain,  22,  67-70. 

Condemnation  of  land  for  branch  railroad 
to,  see  Eminent  Domain,  102. 

Injury  to  water  power  from  erection  ol 
boom  in  stream,  see  Limitation  of 
Actions,  80,  203. 

Liability  of  municipality  for  injury  to  mill 
owner  by  restoring  stream  to  original 
channel,  see  Municipal  Cobpobationb, 
439. 

Drowning  of  child  in  race,  see  Negligence, 
170. 

Prescriptive  right  to  maintain  canal  to  con- 
vey water  to,  see  Watebs,  323. 

As  to  dams,  see  Dams;  Mill  Dams. 

As  to  mill  pond,  see  Mill  Pond. 

.8.H).A.a«i  8e>t  >893Kr 


MINE  BOSS— MINES. 


195!) 


MINE    BOSS. 

As  fellow  servant,  see  Master  and  Seev- 

ANT,  842-845,  864,  865. 
Owner's    liability     for    negligence    of,    see 

Master  and  Servant,  884. 


MIXERAI.    SPRINGS. 

Easement    in   use   of   water    of,   see   Ease- 
ments, 13,  97. 


MINERAL   -WATER. 

Injunction   against   waste   of,   see   Injunc- 
tion, 233,  234. 


MINES. 

I.  On  public  lands,   J— 27. 

a.  Claims;     location;     relocation, 

1-12. 
ft.  Woric;    abandonment;    forfei- 
ture^  13-17. 
c.  Conflicting     claim-s;     contests, 
18-27. 
II.  On  private  lands,  28—83. 

a.  In  general;  coal  mines,  quar- 

ries, 28—46. 

b.  Oil  and  gas,  47—83. 

1.  In  general,  47. 

2.  Nature   of. 

3.  Drilling  and  operation  of 

wells,  48,  49. 
4:.  Leases,  50—83. 

a.  In  general,  50—72. 

b.  Forfeiture;      re-entry, 

73-83. 

Lioss  of  title  to  part  of  culm  pile  sliding 
over  boundary  line,  see  Adjoining 
Landowners. 

Adverse  possession  of,  see  Adverse  Posses- 
sion, 2. 

What  are  mines  within  constitutional  pro- 
vision permitting  aliens  to  purchase, 
see  Aliens,  4. 

Ihity  to  protect  shaft  to  prevent  injury  to 
trespassing  stock,  see  Animals,  5. 

Assumpsit  to  recover  money  paid  to  redeem 
property  from  execution  sale  where  ti- 
tle fails,  see  Assumpsit,  22,  23. 

Mine  employee  riding  on  private  railroad 
as  a  passenger,  see  Carriers,  59. 

Duty  to  carrier  as  to  transportation  of  coal 
or  coke,  see  Mandamus,  74,  124,  125; 
Carriers,  773-776,  956;  Constitution- 
al Law,  443;  Damages,  284,  285,  G95. 

Pollution  of  waters  by,  see  Constitutional 
Law,  658;  Damages,  715;  Evidence, 
1196;  Fisheries,  6,  7;  Injunction, 
227. 

Power  of  majority  stockholders  to  sell,  see 
Corporations,  256. 

Rights  in.  of  tenant  by  curtesy,  see  Curt- 
esy, 12. 

Digest   1-52  I..R.A.(N.S.) 


Damages  for  breach  of  agreement  to  fur- 
nish appliances  to  one  contracting  to 
drive  entries  in  mine,  see  Damages, 
165. 

Stipulated  damages  for  breach  of  contract 
to  purchase,  see  Damages,  219. 

Measure  of  damages  for  unlawfully  mining 
coal,  see  Damages,  466,  467. 

Damages  for  injury  to  miner,  see  Damages, 
419,  420. 

Contributory  negligence  of  beneficiary  as 
bar  to  right  of  action  for  death  of 
minor  wrongfully  employed  in,  see 
Death,  45,  46. 

Construction  of  quitclaim  deed  by  owner  of, 
see  Deeds,  46. 

Reservation  of  minerals  in  deed,  see  Deeds, 
56-58. 

Exercise  of  eminent  domain  for  development 
of,  see  Eminent  Domain,  8,  64,  65,  82, 
83,  89. 

Railroad  in  street  to  transport  ore  from, 
see  Eminent  Domain,  301 ;  Municipal 
Corporations,  113. 

Estoppel  to  claim  interest  in  mining  ven- 
ture, see  Estoppel,  118. 

Judicial  notice  as  to  explosions  in,  see  Evi- 
dence, 28. 

Right  of  stockholder  to  inspect  mines,  see 
Corporations,  254;  Evidence,  81. 

Bill  to  quiet  title  to,  see  Cloud  on  Title, 
20. 

Limiting  hours  of  labor  in,  see  Constitu- 
tional Law,  304,  305;  Master  and 
Servant,  86. 

Requiring  mine  owners  to  keep  at  hand 
bandages,  oil,  stretchers,  etc.,  for  use  of 
injured  employee,  see  Constitutional 
Law,  718. 

Waiver  of  rights  by  one  contracting  to 
drive  entries  in  mine,  see  Contracts, 
663. 

Agreement  by  railroad  to  transport  cars  to 
and  from  mine  free  of  charge,  see  Con- 
tracts, 718. 

Presumption  that  purchaser  did  not  rely 
upon  representations  of  seller,  see  Evi- 
dence, 266. 

Evidence  on  question  of  value  of,  see  Evi- 
dence,   1700. 

Evidence  to  show  fraud  in  sale  of,  see  Evi- 
dence, 1883. 

Evidence  as  to  whether  superintendent  of, 
was  independent  contractor,  see  Evi- 
dence,  1960. 

Fraud  in  puffing  mining  claim  to  induce 
sale  of  stock,  see  Fraud  and  Deceit, 
35. 

Right  to  extract  minerals  from  beneath 
highway,  see  Highways,  16. 

Mining  claims  as  separate  or  community 
property,  see  Husband  and  Wife,  72. 

Injunction  against  operation  of  assay  office, 
see  Injunction,  12. 

Mandatory  injunction  to  compel  extinguish- 
ment of  fire  in  mine,  see  Injunction, 
31,  32. 

Injunction  against  extraction  of  minerals, 
see  Injunction,  201,  202. 

Rights  of  parties  to  joint  mining  venture, 
see  Joint  Adventure,  1. 
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Effect  of  judgment  in  action  to  prevent  re- 
moval of  coal,  see  Judgment,  167. 

Kight  to  jury  in  action  to  restrain  inter- 
ference with  mining  and  removal  of 
coal,  see  Jury,  23. 

Rights  of  life  tenant  as  to,  see  Life  Ten- 
ants, II.  c. 

Running  of  limitations  against  action  for 
damages  for  wrongful  removal  of  coal, 
see  Limitation  of  Actions,  19(J. 

Mandamus  to  compel  permission  to  inspect, 
see  Mandamus,  10,  69. 

Authority  of  mine  superintendent  to  em- 
ploy physician  for  injured  employee, 
see  Master  and  Servant,  8,  10. 

Enticing  miners  to  desert  service,  see  Mas- 
ter AND  Servant,  125. 

Unlawful  employment  of  infants  in,  see 
Master  and  Servant,  165-167. 

Injury  to  employees,  generally,  see  Master 
and  Servant,  II.  a,  4,  c. 

Employer's  duty  and  liability  as  to  derail- 
ing switch  on  private  railroad  to  mine, 
see  Master  and  Servant,  403,  86ij. 

Assumption  of  risk  by  servant  in,  see  Mas- 
ter and  Servant,  531-534. 

Contributory  negligence  of  servant  injured 
in,  see  Master  and  Servant,  660-663; 
Trial,  508,  509. 

Delegation  to  fellow  servant  of  master's 
duty,  see  Master  and  Seevant,  736, 
737,  741. 

Who  are  fellow  servants  in,  see  Maste3 
AND  Servant,  842-845. 

Revocation  of  fellow  servant  rule  as  to  em- 
ployees in,  see  Master  and  Servant, 
752-754. 

Liability  for  negligence  of  mine  boss  ap- 
pointed pursuant  to  statute,  see  Mas- 
ter AND  Servant,  864,  865. 

Negligence  of  independent  contractor,  see 
Master  and  Servant,  999. 

Liability  of  mine  superintendent  for  injury 
to  workman  in  shaft,  see  Master  and 
Servant,  1050-1053. 

Mechanic's  lien  for  supplies,  see  Mechan- 
ics' Liens,  28. 

Necessity  of  notice  to  purchaser  of  mine  to 
render  him  liable  for  nuisance,  see 
Nuisances,  122. 

Mining  partnership,  see  Partnership,  80. 

Pleading  in  action  to  establish  interest  in 
mining  claim,  see  Pleading,  108,   109. 

Proximate  cause  of  injury  to  servant  in, 
see  Proximate  Cause,  127. 

Permitting  gas  to  remain  in,  as  proximate 
cause  of  injury,  see  Proximate  Cause, 
13L 

Negligence  in  operation  of  private  railway, 
see  Railroads,  100. 

Effect  of  delay  in  rescinding  sale  of  mining 
stock,  see  Sale,  214. 

Counterclaim  in  action  to  recover  mining 
claims,  see  Set-Off  and  Counter- 
claim, 2,  6. 

Plurality  of  subjects  in  statute  as  to  em- 
ployees, see  Statutes,  144. 

Taxation  of  minerals,  see  Taxes,  51-57. 

Question  for  jury  as  to  negligence  toward 
employees  in,  see  Trial,  481-484. 

Surrender  of  option  to  purchase  mining 
claim,  see  Vendor  and  Purchaseir,  7. 
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/.  On  puhltc  tdnda. 

a.  Claims;  location;  relocation. 

(See  also  same  heading  in  Digest  LJt.A. 
1-70.J 

Decent  of  possessory  right  of  locator  of 
mining  claim,  see  Deiscent  and  Dis- 
tribution, 29. 

1.  Land  more  valuable  for  the  building 
sand  it  contains  than  for  agricultural  pur- 
poses is  subject  to  placer  location,  and  is 
mineral,  within  the  meaning  of  the  United 
States  mining  statutes.  Loney  v.  Scott,  32: 
466,  112  Pac.  172,  57  Or.  378. 

2.  The  order  in  which  the  acts  for  the 
location  of  a  mining  claim  have  been  done 
is  immaterial  where  every  act  necessary  to 
a  complete  location  has  been  done  before 
an  adverse  claim  has  accrued.  Dwinnell  v. 
Dyer,  7:  763,  78  Pac.  247,  145  Cal.  12. 

(Annotated) 

3.  A  patent  for  a  mining  claim  issued 
upon  locations  made  prior  to  the  passage 
of  the  act  of  Congress  of  May  10,  1872,  is 
not  governed  by  the  requirements  of  that  act 
as  to  the  parallelism  of  end  lines  of  the 
claim,  although  the  money  is  not  paid  or 
the  patent  issued  until  after  such  passage. 
Central  Eureka  Min.  Co.  v.  East  Central 
Eureka  Min.  Co.  9:  940,  79  Pac.  834,  146  Cal. 
147. 

Discovery. 

4.  One  who  asserts  his  right  to  a  min- 
eral claim  by  adverse  possession  must  sliow 
compliance  with  the  statute  in  the  matter 
of  discovery  and  the  performance  of  the 
annual  assessment  work,  and,  before  he  can 
acquire  a  patent  therefor,  must  also  show 
that  he  has  done  the  required  amount  of 
work  on  such  claim  to  entitle  him  to  a  pat- 
ent therefor.  Humphreys  v.  Idaho  Gold 
Mines  Development  Co.  40:  817,  120  Pac. 
823,  21  Idaho,  126.  (Annotated) 
Curing  absence   of  discovery. 

5.  The  subsequent  discovery  of  miner- 
al-bearfng  ore  validates  the  location  of  a 
mining  claim  invalid  for  want  of  such  dis- 
covery, in  the  absence  of  intervening  rights. 
Sharkey  v.  Candiani,  7:  791,  85  Pac.  219, 
48  Or.  '112.  (Annotated) 
Notice  and  record  of  claim. 

See  also  infra,  21. 

6.  A  location  of  a  mining  claim  which 
complies  with  the  act  of  Congress,  but 
fails  to  comply  with  the  local  statute  as  to 
form  and  record  of  notice,  will,  upon  the 
repeal  of  the  local  statute,  become  valid  if 
the  required  assessment  work  has  been  and 
is  continued.  Dwinnell  v.  Dyer,  7:  763,  78 
Pac.  247,  145  Cal.  12.  (Annotated) 

7.  Under  U.  S.  Rev.  Stat.  §  2332,  pro- 
viding that  when  a  mining  claim  has  been 
held  and  worked  for  a  period  equal  to  the 
time  prescribed  by  the  local  limitation 
statute  for  mining  claims,  evidence  of  such 
possession  shall  be  sufficient  to  establish  a 
right  to  a  patent,  the  claimant  is  relieved 
of  the  necessity  of  making  proof  of  posting, 
and    recording    a    notice    of    location,    and 


MINES,  I.  b,  c. 


1961 


such  other  proofs  as  are  usually   furnished 
by    the    county    recorder.      Humphreys    v. 
Idaho  Gold  Mines  Development  Co.  40:  817, 
120   Pac.  823,  21   Idaho,    126. 
Boundaries;  marking;  description. 
See  also  infra,  20,  21. 

8.  A  statute  making  null  and  void  a 
mining  location  which  does  not  comply  with 
its  requirements  as  to  marking  of  bounda- 
ries, applies  only  in  favor  of  conflicting 
claimants,  and  does  not  prevent  a  correct 
marking  before  adverse  claims  attach. 
Sliarkev  v.  Candiani,  7:  791,  85  Pac.  219,  48 
Or.    112.  (Annotated) 

9.  The  locator  of  a  placer  mining  claim 
upon  surveyed  land  of  the  United  States, 
which  is  by  statute  required  to  follow  the 
section  lines,  is  not  required  to  mark  the 
boundaries  upon  the  ground.  Kern  Oil  Co. 
V.  Crawford,  3:  993,  76  Pac.  1111,  143  Cal. 
298.  ( Annotated ) 

10.  Failing  to  include  the  entire  quarter 
section  in  the  stakes  set  on  the  ground  in 
locating  such  quarter  as  a  placer  mining 
claim  does  not  leave  the  unmarked  portion 
ojien  to  location  by  another,  where  the  no- 
tice claims  the  entire  quarter  and  the  stakes 
themselves  are  marked  as  being  located  on 
its  corners.  Kern  Oil  Co.  v.  Crawford, 
3:  993,  76  Pac.  1111,  143  Cal.  298. 

11.  A  mineral  location  claim  the  exterior 
boundaries  of  which  include  such  an  un- 
reasonably excessive  area  that  such  bound- 
ary lines  cannot  be  said  to  impart  notice  to 
a  prospector  of  a  mineral  location  or  dis- 
covery within  the  reasonable  distance,  of  a 
lawful  claim  as  located  under  the  statute 
pertaining  thereto,  is  void,  since  it  will  be 
deemed  that  the  boundaries  thereof  have 
never  been  marked  and  established  as  re- 
quired by  law.  NichoUs  v.  Lewis  &  Clark 
Min.  Co.  28:  1029,  109  Pac.  846,  18  Idaho, 
224. 

12.  No  entry  for  purposes  of  location 
can  be  made  upon  an  existing  mining  claim 
which  is  excessive  through  honest  mistake, 
until  notice  of  the  excess  has  been  given  the 
locator  and  an  opportunity  afforded  him  to 
reduce  his  claim  to  legal  size.  Jones  v. 
Wild  Goose  Min.  &  T.  Co.  29:392,  177  Fed. 
95,  101   C.  C.  A.  349. 

Relocation. 

Failure  of  title  of  one  redeeming  from  exe- 
cution sale  because  of  relocation  of 
property  after  failure  of  judgment  debt- 
or to  perform  necessary  work,  see  As- 
sumpsit, 22,  23. 

Sufficiency  of  evidence  of  valid  location  at 
time  of  making  second  location,  see 
Evidence,  2185. 

b.  WorTc;  abandonment;  forfeiture. 

(See   also   same   heading   in   Digest   L.R.A. 

1-70.) 

Effect  of  death  to  terminate  contract  for 
doing  assessment  work,  see  Master  and 
Servant,  98,  99. 

See  also  supra,  4. 

13.  One  who  buys  an  interest  in  an  un- 
patented mining  claim  at  a  void  judicial 
Digest  1-52  I^R.A.(N.S.) 


I  sale,  and  pays  the  portion  of  the  assessment 
I  work  due  from  the  judgment  debtor  before 
the  time  to  redeem  has  fully  expired,  taking 
a  receipt  therefor  only,  is  not  subrogated  to 
the  right  of  the  party  seeking  the  forfei- 
ture; and  his  payment  and  its  acceptance 
prevents  the  forfeiture  as  against  the  judg- 
ment debtor.  Dye  v.  Crary,  9:  1136,  85  Pac. 
1038,    13   N.    M.    439.  (Annotated) 

14.  The  interest  of  a  part  owner  of  a 
mining  claim  is  not  forfeited  for  nonpay- 
ment for  assessment  work  done  by  a  cor- 
poration v/hich  was  a  co-owner,  where  the 
published  notice  is  given  individually,  in- 
stead of  by  the  corporation.  Dye  v.  Crary, 
9:  1 136,  85  Pac.  1038,  13  N.  M.  439. 

15.  An  applicant  for  patent  to  mineral 
lands  is  not  required  to  do  annual  assess- 
ment work  after  making  and  submitting 
his  final  proofs  on  his  patent  application, 
and  the  acceptance  and  allowance  of  the 
same,  and  the  issuance  to  him  of  a  receiv- 
er's receipt  from  the  local  land  officer,  in 
conformity  with  the  statute  and  the  rules 
and  regulations  of  the  General  Land  Of- 
fice. Batterton  v.  Douglas  Min.  Co.  38: 
1 121,  120  Pac.  827,  20  Idaho,  760. 

16.  Ground  embraced  in  a  mining  loca- 
tion may^  become  a  part  of  the  public  do- 
main, so  as  to  be  subject  to  another  loca- 
tion before  the  expiration  of  the  statutory 
period  for  performing  annual  labor,  if,  at 
the  time  when  the  second  location  is  made, 
there  has  been  an  actual  abandonment  of 
the  claim  by  the  first  locator.  Farrell  v. 
Lockhart,  16:  162,  28  Sup.  Ct.  Rep.  681, 
210  U.  S.  142,  52  L.  ed.  994. 

17.  Mining  locators  who  have  not  per- 
fected their  title,  whc^  attempt  to  point  out 
to  another  unlocated  land,  and,  after  he  has 
selected  it,  place  the  stakes  of  the  location 
for  him,  will,  after  they  have  permitted  him 
to  improve  it  at  great  expense  until  he  has 
discovered  paying  ore,  be  held  to  have  aban- 
doned their  claim  so  far  as  it  conflicts  with 
the  later  location.  Sharkey  v.  Candiani,  7: 
791,  85  Pac.  219,  48  Or.  112. 

c.  Conflicting  claims;  contests. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Binding  effect  oa  partner  of  act  of  copart- 
ner permitting  location  of  conflicting 
claims,  see  Pabtnership,  18. 

18.  Although  an  entry  in  mineral  land 
made  during  the  time  that  it  is  withdrawn 
from  settlement  for  irrigation  purposes  may 
be  ineffectual,  yet  a  subsequent  patentee  of 
the  land  for  railroad  purposes,  after  its 
restoration  to  the  public  domain,  acquires 
no  right  to  the  possession  as  against  a  min- 
ing claimant  in  possession,  where  he  knows 
of  the  mineral  claim  and  that  it  is  sup- 
ported by  actual  deposits  of  mineral.  Lo- 
nev  V.  Scott,  32:  466,  112  Pac.  172,  57  Or. 
378. 

19.  A  location  of  a  mining  claim  at  a 
time  when  a  senior  locator  is  not  in  de- 
fault  under   state   or    Federal    laws   is    sub- 
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ordinate  to  a  relocation  by  a  stranger  made 
after  the  rights  of  the  first  locator  lapsed 
because  of  such  default.  Nash  v.  JNlcNa- 
mara,  i6:  168,  93  Pac.  405,  30  Nev.  114. 

20.  A  mining  claim  is  not  segregated 
from  the  public  domain  if  it  is  not  staked 
and  the  necessary  monuments  erected  within 
the  time  designated  by  law  after  the  posting 
of  the  notices  of  discovery,  and  a  location  by 
another  made  prior  to  the  expiration  of  such 
designated  time  becomes  valid  when  the  pre- 
scribed time  expires.  Nash  v.  McNamara, 
16:  168,  93  Pac.  405,  30  Nev.  114. 

21.  A  mineral  location  embracing  an 
area  equal  to  more  than  two  and  one  third 
full  claims  as  defined  by  statute,  on  which 
there  was  no  location  notice  posted,  and  as 
to  which  the  discovery  cuts,  if  any,  were 
very  indistinct  at  the  time  of  the  subse- 
quent location  of  another  claim,  which  is 
alleged  to  be  adverse  thereto,  is  fraudulent 
and  void  as  to  the  latter  claim,  where  the 
latter  was  located  in  good  faith,  and  it  ap- 
pears that,  after  learning  of  the  excessive 
area  of  the  first  claim,  the  locator  thereof 
made  no  effort  to  readjust  his  boundaries 
until  after  the  filing  of  the  adverse  suit,  be- 
fore which  time  he  had  knowingly  permit- 
ted the  locator  of  the  second  claim  to  de- 
velop it  to  an  extent  claimed  sufficient  to 
entitle  it  to  a  United  States  patent,  and 
that,  when  a  readjustment  was  made,  the 
boundaries  were  so  swung  as  to  include  the 
discovery  shaft  on  the  second  claim,  in 
which  position  they  did  not  correspond  with 
the  calls  of  the  location  notice  of  the 
original  claim.  Nicholls  v.  Lewis  &  Clark 
Min.  Co.  28:  1029,  109  Pac.  846,  18  Idaho, 
224. 

Right  to  follow  dip. 

22.  The  acceptance  of  a  patent  to  a  min- 
ing claim  by  one  having  a  right  to  follow  the 
vein  on  its  dip  outside  of  the  plane  of  the 
side  line  extended  downward  vertically  with- 
in the  extension  of  his  converging  end  lines, 
which  purports  to  grant  the  right  to  follow 
the  vein  outside  the  bounds  of  the  patent  to 
the  full  length  of  the  apex  within  such 
bounds,  which  permission  is  illegal,  does  not 
constitute  a  waiver  of  the  original  right  to 
follow  within  the  converging  lines.  Cen- 
tral Eureka  Min.  Co.  v.  East  Central  Eu- 
reka Min.  Co.  9:  940,  79  Pa*.  834,  146  Cal. 
147.  «r 
Contests. 

Sufficiency  of  evidence  to  establish  existence 
of  valid  location  on  mining  claim  when 
second  location  was  made,  see  Evi- 
dence, 2185, 

Amendment  of  complaint  to  establish  in- 
terest in,  see  Pleading,  109. 

Cross-examination  of  witnesses,  see  Wit- 
nesses, 91. 

23.  The  issuance  of  a  patent  to  a  min- 
ing claim  is  conclusive  to  establish  all  facts 
necessary  to  its  validity  as  against  one 
claiming  adverse  rights.  Sharkey  v.  Can- 
diani,  7:  791,  85  Pac,  219,  48  Or. "112. 

24.  The  acceptance  and  allowance  of  the 
entry  and  final  proofs  made  by  a  claimant 
for  the  public  mineral  lands  of  the  United 
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States,  and  the  issuance  to  such  claimant  of 
a  final  receipt  of  purchase  by  the  officers 
of  the  local  land  office,  in  conformity  with 
the  statute  and  the  rules  and  regulations 
of  the  General  Land  Office,  constitute  a 
segregaLion  ot  the  land  so  claimed  from 
the  public  domain,  and  such  lands  are  no 
longer  subject  to  entry  or  location  under 
the  general  land  laws  until  such  entry  is 
set  aside  or  vacated  and  canceled.  Batter- 
ton  V.  Douglas  Min.  Co.  38:  1121,  120  Pac. 
827,  20   Idaho,   760.  (Annotated) 

25.  The  owner  of  an  interest  in  a  mining 
claim,  who  has  been  excluded  by  a  co-owner 
from  the  application  for  patent,  may  ad- 
verse the  application  and  maintain  an  ac- 
tion in  support  thereof.  Davidson  v.  Era- 
ser, 4:  1 125,  84  Pac.  695,   36  Colo.   1.         '] 

(Annotated) 

26.  A  relocator  of  a  mining  claim  may 
test  the  lawfulness  of  a  prior  location  on 
the  same  ground,  upon  the  contention  that 
at  the  time  it  was  made  the  ground  em- 
braced therein  was  covered  by  a  valid  sub- 
sisting mining  claim.  Farrell  v.  Lockhart, 
16:  162,  28  Sup.  Ct.  Rep.  681,  210  U.  S.  142, 
52  L,   ed.   994.  '    (Annotated) 

27.  One  who  has  posted  notices  of  the 
discovery  of  a  mining  claim  and  marked 
its  boundaries  according  to  law  may  recover 
its  possession  from  a  trespasser  prior  to  the 
expiration  of  the  time  required  by  law  for 
doing  assessment  work,  although  no  assess- 
ment work  has  been  done.  Nash  v.  Mc- 
McNamara,  16:  168,  93  Pac,  405,  30  Nev.  114. 

II.  On  private  lands.  „. 

>b 
a.  In  general;  coal  mines;  quarries,  u 

P 

(See   also   same   heading    in  Digest   L.R.4Ji 

1-70.)  .0 

Adverse    possession    of    coal    in    state    of 

nature,  see  Adverse  Possession,  2. 
Changing  royalty  by  parol,  see  ContbactS, 

709.  " 

Transfer   of   interest  by  one  of  two  coten- 

ants,  see  Cotenancy,  20,  21. 
Rights   under   deed    of   coal    with   right   of 

removal,  see  Deeds,  29,  58. 
Sale  of   coal  underlying  infant's  land,   see 

Infants,  100. 
Lien   of  judgment  on   interest   in   coal,   see 

Judgment,  269. 
Possession  of  surface  as  possession  of  under- 

Iving  coal,  see  Limitation  of  Actions, 

27. 
Laches   in   bringing   suit   to   avoid   sale   of 

coal   underlying   land,   see  Limitation 

of  Actions,  34. 
Sufficiency  of  allegations  to  aver  possession 

of  coal  in  place,  see  Pleading,  225. 
Tax  on  leasehold  estate  in  coal  lands,  see 

Taxes,  26,  62. 

28.  A  statute  creating  a  commission  to 
issue  permits  for  hydraulic  mining,  upon 
the  observance  of  certain  precautions  to 
avoid  injury,  does  not,  although  it  provides 
for  notice  to,  and  a  hearing  of,  all  persons 
interested,  make  the  permit  binding  on  per- 
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sons  injured  by  the  operations,  notwith- 
standing the  observance  of  the  precautions, 
where  no  power  is  given  the  commission  to 
redress  private  injuries,  should  they  occur. 
Sutter  County  v.  Nicols,  15:  616,  93  Pac. 
872,  152  Cal.  (388. 
Iieases  generally. 

As  to  oil  and  gas  lease,  see  infra,  II.  b,  4. 
Lease  of,  as  cloud  on  title,  see  I^quity,  111. 
Estoppel  to  assert  that  mining  lease  con- 
stitutes mere  license,  see  Estoppel, 
254. 
Injunction   against   interference  with  lease, 

see  Injunction,  82. 
Injunction  against   eA.raction  of  ores  after 
forfeiture    of    lease,    see    Injunction, 
201. 

29.  The  owner  of  a  mine  who,  after  leas- 
ing it  for  a  certain  time  witli  tiie  right  to 
take  tlie  minerals  therefrom,  wrongfully 
prevents  the  lessee  from  exercising  his  right 
under  the  lease  until  the  expiration  of  the 
terra,  may  be  compelled  by  a  court  of 
equity  to  afford  the  lessee  a  reasonable 
time  after  the  expiration  of  the  stipulated 
period  in  which  to  secure  the  benefit  of 
his  contract.  Halla  v.  Rogers,  34:  120,  176 
Fed.  709,  100  C.  C.  A.  263.  (Annotated) 

30.  A  lessee  of  mines  who  is  to  operate 
them,  and  out  of  the  proceeds  pay  a  royalty 
to  the  lessor,  is  not  a  purchaser  for  a 
valuable  consideration  who  is  in  a  position 
to  attack  prior  conveyances,  although  he 
spends  money  in  developing  and  operating 
the  mines,  if  he  has  been  reimbursed  by  the 
product  of  the  mines.  Eadie  v.  Chambers, 
24:  879,  172  Fed.  73,  06  C.  C.  A.  .561. 

31.  Receipt  of  rent  under  a  mining  lease 
does  not  waive  a  forfeiture  of  it  for  continu- 
ous failure  to  work  it  in  a  workmanlike 
manner,  as  required  by  the  terms  of  the 
lease.  Big  Six  Development  Co.  v.  Mitchell, 
i:  332,  138  Fed.  279,  70  C.  C.  A.  569. 
I^ease  of  coal  mine. 

Sale  of  leased  mine,  see  Judicial  Sale,  1. 

32.  Under  a  lease  of  land  for  the  "pur- 
pose of  mining  coal  and  manufacturing  coke 
thereon  and  therefrom,  and  selling  said  coke 
and  coal,"  the  lessee  has  a  right  to  erect 
houses  on  the  surface  for  the  accommodation 
of  its  employees,  and  let  them  to  a  stranger 
until  it  becomes  necessary  to  use  them  for 
employees  of  the  mine.  Stonegap  Colliery 
Co.  V.  Kellv  &  Vicars,  48:  883,  79  S.  E.  341, 
115  Va.  3!)b.  (Annotated) 
Rights  of  grantee. 

Implied  covenant  or  conditions  in  convey- 
ance of  minerals,  see  Covenants  and 
Conditions,  14,  15. 

Parol  evidence  on  bill  for  rescission  of  deed 
for  coal  lands,  see  Evidence,  909. 

Forfeiture  or  abandonment  of  right  to  re- 
move minerals,  see  Timber,  8-10. 

33.  A  sale  executed  by  a  deed  of  coal 
lands  in  whicli  the  consideration  named  is 
an  exact  multiple  of  the  number  of  acres 
conveyed,  made  in  pursuance  of  an  option 
which  provided  for  payment  at  a  stipulated 
price  per  acre  for  each  and  every  acre  of 
coal,  is  a  sale  of  coal  bv  the  acre.  Light  v. 
Grant,  51:  792,  79  S.  E.'  1011,  73  W.  Va.  56. 

34.  One  who  has  purchased  coal  in  place. 
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the  same  being  conveyed  to  him  by  a  deed 
conveying  "all  the  coal  in,  on,  and  underly- 
ing" the  land,  and  specifying  a  stated  num- 
ber of  acres  of  coal,  is  entitled  to  an  abate- 
ment from  the  purchase  price  for  any  short- 
age in  the  coal  acreage.  Light  v.  Grant, 
51:  792,  79  S.  E.  1011,  73  W.  Va.  56. 

35.  The  grantee  of  coal  in  place  in  a  deed 
conveying  all  the  coal  in  a  tract  of  land 
cannot  rescind  the  sale  merely  because  the 
coal  area  in  the  land  is  not  as  large  as  he 
had  hoped  or  expected  to  obtain,  provided 
there  is  a  substantial  quantity  of  coal  in 
the  land.  Light  v.  Grant,  51:  792,  79  S. 
E.  1011,  73  W.  Va.  56.  (Annotated) 

36.  Rescission  of  a  sale  executed  by  a 
deed  conveying  all  the  coal  in  a  tract  of 
land  cannot  be  had  because  of  nonexistence 
of  a  particular  coal  vein  or  measure  in  the 
land.  Light  v.  Grant,  51:  792,  79  S.  E. 
1011,  73  W.  Va.  50. 

37.  A  grantee  of  coal  in  place,  with  li- 
cense irrevocable  to  mine  and  remove  it, 
has,  until  the  coal  is  all  removed  from  the 
land  granted,  the  right  to  use  the  space 
created  by  the  removal  of  coal  to  move 
coal  mined  on  his  adjoining  land  across  the 
land  of  the  grantor  to  a  shaft  where  it  is 
brought  to  the  surface.  Schobert  v.  Pitts- 
burg Coal  &  Min.  Co.  40:  826,  98  N.  E.  945, 
254    111.    474.  (Annotated) 

38.  One  who  has  unlawfully  taken  coal 
from  beneath  land  by  permission  of  a  ten- 
ant in  possession  who  had  no  authority  to 
grant  it  will  not  be  permitted,  against  the 
objection  of  the  property  owner,  to  use  the 
passages  created  by  him  to  move  coal  mined 
on  other  property,  although  the  public  need 
for  such  coal  is  urgent.  Kingston  v.  Lehigh 
Valley  Coal  Co.  41:  1059,  84  Atl.  820,  236 
Pa.  350. 

Surface  support. 

Error  in  admitting  evidence  in  suit  for  in- 
jury to,  see  Appeal  and  Error,  1099. 

Jurisdiction  of  equity  to  prevent  removal 
of,  see  Equity,  47. 

Variance  between  pleading  and  proof  in 
action  for  wrongful  removal  of,  see 
Evidence,   2439. 

Injunction  against  removal  of,  see  Injunc- 
tion, 203,  204. 

Interest  on  damages  recovered  for  injury  to, 
see  Interest,  22. 

Within  what  time  action  for  injury  to, 
must  be  brought,  see  Limitation  of 
Actions,  195. 

Instructions  to  jury  as  to  liability  for  in- 
jury to,  see  Trial,  990. 

39.  An  owner  of  land  may  convey  his 
coal  and  grant  to  the  purchaser  a  right  to 
enter  upon  and  under  such  land,  and  to 
mine,  excavate,  and  remove  all  the  coal  pur- 
chased and  paid  for  by  him,  and,  if  the  re- 
moval of  the  coal  necessarily  causes  the  sur- 
face to  subside  or  break,  the  grantor  cannot 
be  lieard  to  complain  thereof.  Griffin  v. 
Fairmont  Coal  Co.  2:  1115,  53  S.  E.  24,  59 
W.  Va.  480.  (Annotated) 

40.  The  lessor  of  the  right  to  mine  coal 
in  place  the  ovvnenship  of  which  has  been 
separated  from  the  surface,  who  know-s  that 
the  coal  is  all  being  taken  out  without  any 
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support  for  the  surface,  and  who  takes  roy- 
alties on  all  the  coal  mined,  is  liable  for  in- 
juries to  the  surface  by  failure  to  furnish 
it  proper  support.  Campbell  v.  Louisville 
Coal  Min.  Co.  lo:  822,  89  Pac.  767,  39  Colo. 
379.  ( Annotated ) 

41.  Failure  by  the  surface  owner  to  ex- 
act the  statutory  bond  of  those  entitled  to 
mine  coal,  beneath  the  surface  does  not  re- 
lease those  removing  the  coal  from  liability 
to  pay  damages  for  injury  to  the  surface 
caused  by  their  negligence.  Campbell  v. 
Louisville  Coal  Min.  Co.  10:  822,  89  Pac. 
767,  39  Colo.  379. 

42.  A  lessee  of  the  owner  of  coal  in 
place  with  right  to  mine,  tlie  ownership  of 
which  has  been  separated  from  the  surface, 
takes  the  lease  under  the  implied  covenant 
to  conduct  his  mining  operations  so  as  not 
to  damage  the  surface.  Campbell  v.  Louis- 
ville Coal  Min.  Co.  10:  822,  89  Pac.  767,  39 
Colo.  379. 

43.  A  reservation  in  a  grant  of  the  sur- 
face of  a  tract  of  land  for  farming  pur- 
poses, of  the  coal  underlying  the  land,  with 
reasonable  facilities  for  mining  and  remov- 
ing the  same,  does  not  include  the  right  to 
remove  the  coal  in  such  manner  as  to  de- 
stroy the  surface  support.  Collins  v.  Glea- 
son  Coal  Co.  18:  736,  115  N.  W.  497,  140 
Iowa,  114. 

44.  While  an  owner  of  land  who  retains 
the  surface  estate  and  conveys  the  estate  in 
minerals  thereunder  may  convey  or  waive 
the  right  of  subjacent  support  for  the  sur- 
face, such  conveyance  or  waiver  should  not 
be  implied  unless  the  language  of  the  in- 
strument of  conveyance  is  appropriate 
therefor  and  clearly  indicates  such  to  be 
the  intention  of  tiie  parties.  Walsh  v.  Kan- 
sas Fuel  Co.  50:  686,  137  Pac.  941,  91  Kan. 
310. 

45.  A  lease  of  coal  in  place  which  pro- 
vides that  the  lessee  sliall  work  the  mine 
in  a  good,  careful,  and  workmanlike  man- 
ner, and  not  leave  unnecessarily  any  coal 
which  should  be  and  can  be  mined  with 
safety  to  the  mine  and  miners,  but  shall 
not  be  required  to  work  low  places  or  rolls 
which  cannot  be  mined  except  at  a  loss, 
does  not  so  clearly  show  an  intention  to 
waive  the  right  to  subjacent  support  as  to 
constitute  a  waiver  of  that  right.  Walsh 
v.  Kansas  Fuel  Co.  50:  686,  137  Pac.  941, 
91  Kan.  310, 

46.  Damages  for  injury  to  surface  by 
mining  operations  are  Waived  by  a  grant  of 
the  coal  underlying  tiie  surface,  together 
with  the  free  and  uninterrupted  right  of 
way  into,  upon,  and  under  said  land  at  such 
points  and  in  such  manner  as  may  be  prop- 
er and  necessary  for  the  purpose  of  digging, 
mining,  and  carrying  away  said  coal,  here- 
by waiving  all  damages  arising  therefrom. 
Stillev  v.  Pittsburgh-Buffalo  Co.  41:  236, 
83  Atl.  478,  234  Pa.  492.  (Annotated) 
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b.   OH  niul  f/as. 

1.  In  general. 

(See    also   same   hediling    in    Digest   L.R.A. 

1-10.) 

Adverse  possession  of,  see  Adverse  Posses- 
sion, 73,  77. 

Measure  of  damages  for  taking  of  mineral 
oil  from  land,  see  Damages,  463. 

Remedy  for  violation  of  statute  as  to  plug- 
ging abandoned  oil  or  gas  wells,  see 
Election  ok  Remedies,  7. 

Jurisdiction  of  equity  of  suit  to  prevent 
waste,  see  Equity,  108. 

Injunction  against  extraction  of,  see  In- 
junction, 202. 

Rights  of  life  tenant  as  to,  see  Life  Ten- 
ants, II.  c. 

Declaration  in  action  for  injury  to  gas  well, 
see  Pleading,  394. 

Right  of  railroad  company  to  take  oil  from . 
land    conveyed    for    right    of    way,    see 
Railroads,  28. 

47.  The  lessor  in  an  oil  and  gas  lease, 
guaranteeing  to  him  tiie  payment  of  rental 
for  gas  wells  and  a  supply  of  gas  for  his 
mansion  house  from  the  same,  has  a  right 
of  action  at  common  law,  and  also  by  virtue 
of  the  provisicns  of  chapter  62d  of  the  Code 
of  1906,  for  injury  to  a  producing  and  pay- 
ing gas  well  on  his  premises  by  tlie  percola- 
tion of  water  into  the  gas-bearing  sand  from 
an  abandoned  well  on  adjacent  land,  con- 
sequent upon  the  failure  of  the  owner  of 
such  abandoned  well  to  plug  it  or  adopt 
any  means  or  measures  for  the  prevention 
of  sucli  injury  to  the  neighboring  well  of 
the  lessor.  Atkinson  v.  Virginia  Oil  &  Gas 
Co.  48:  167,  79  S.  E.  647,  72  W.  Va.  707. 

(Annotated) 

2.  Nature  of. 

(See  same  heading  i/n  Digest  L.R.A.  1-70.) 

3.  Drilling  and  operation  of  uwlls. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Provisions  as  to,  in  lease,  see  infra,  II.  b,  4. 

StatTite  forbidding  wasteful  pumping  of 
water  and  gas  from  common  reservoir, 
see  Injunction,  233,  234;  Parties, 
136;  State,  13;  Statutes,  55;  Wa- 
ters, 283,  290. 

Lien  for  drilling  oil  well,  see  Mechanics' 
Liens,  32. 

Rights  of  life  tenant  as  to,  see  Life  Ten- 
ants, II.  c. 

Decreasing  production  on  adjoining 
property. 

48.  One  engaged  in  piping  to  market  gas 
from  a  particular  field  cannot  interfere 
with  the  opening  of  other  wells  by  one  own- 
ing land  overlying  the  same  reservoir,  and 
piping  the  gas  to  market,  although  it  will 


MINES,  II.  b,  4. 


I96r) 


diminish  his  supply.     Calor  Oil  &  Gas  Co. 

V.  Franzell,  36:  456,  109  S.  W.  328,  128  Ky. 

715. 

Liability  for  injuries  by. 

49.  The  lessee  of  an  oil  and  gas  mining 
lease  cannot  select  a  place  and  there  drill 
an  oil  or  gas  well,  if  the  particular  place 
selected  will  endanger  the  property  and 
lives  of  other  people  who  are  lawfully  using 
the  surface,  when  the  lessee  can  drill  his 
well  at  another  place  equally  convenient 
to  him,  and  equally  advantageous  to  him, 
which  will  not  endanger  the  property  and 
lives  of  those  lawfully  upon  the  surface. 
Gulf  Pipe  Line  Co.  v.  Pawnee-Tulsa  Pe- 
troleum Co.  41:  1108,  127  Pac.  252,  34  Okla. 
775.  (Annotated) 

4.  Leases. 
a.  In  general. 

(See   also   same   heuding   in   Digest    L.R.A. 

1-70.) 

Rescission  of  oil  lease,  see  Contbacts,  745. 
Lease  by  cotenant  of  right  to  take  oil  and 

gas,  see  Cotenaxcy,  6. 
Reservation  of  benefits  of  oil  and  gas  lease 

in  deed,  see  Deeds,  56,  57. 
Right  of  lessee  of  oil  and  gas  privilege  to 

maintain  ejectment,  see  Ejectment,  12. 
Cancelation  of  lease  by  court  of  equity,  see 

Equity,  85. 
Estoppel  of  owner  of  surface  to  complain  of 

injury  from  building  road  across  same, 

see  Estoppel,   149. 
Sufficiency    of    evidence   to    show    abandon- 
ment of  lease,  see  Evidence,  2187. 
Fraud  in  sale  of  mining  lease,  see  Fraud 

AND  Deceit,  11,  12,  25,  26. 
Oil  and  gas  lease  by  guardian  of  minor,  see 

Guardian  and  Ward,  12,  13. 
Option  to  explore  wife's  separate  property 

for    oil    and    gas,    see    Husband    and 

Wife,  113. 
Injunction  against   interference  with  lease, 

see  Injunction,  82. 
Lease  of  school  lot  for  production  of  oil  and 

gas,  see  Parties,  135;  Schools,  .55. 
Specific  performance  by  lessor  of  oil  and  gas 

lease,  see  Specific  Performance,  10. 
Specific  performance  of  oral  agreement  to 

lease  mines,  see  Specific  Performance, 

11. 
Enforcement  of  mining  lease  against  subse- 
quent purchaser,  see  Specific  Perform- 
ance, 36. 
Specific  performance  of  terms  of  lease,  see 

Specific  Performance,  111. 
Taxation  of  oil  and  gas  lease,  see  Taxes, 

53-57,  135,  160,  181. 

50.  A  written  contract  between  landown- 
ers and  a  corporation,  granting  to  the  latter 
the  privilege  of  entering  upon  the  land  for 
a  specified  term  and  boring  wells,  and  pro- 
viding that,  in  case  of  the  discovery  of  oil 
or  gas,  the  term  may  be  extended  indefinite- 
ly, and  that  the  title  to  such  products  shall 
pass  upon  payment  of  a  specified  royalty, 
but  that  the  company  may  surrender  the 
Digest   1-52  L.R.A.(N.S.) 


contract  at  any  time,  is  not  a  lease  of  the 
premises,  but  the  sale  of  an  option  to  ex- 
ercise or  not  exercise  the  privilege  granted, 
as  the  corporation  may  choose.  Pittsburg 
Vitrified  Pav.  &  Bldg.  B.  Co.  v.  Bailey, 
12:  745,  90  Pac.  803,  76  Kan.  42. 

51.  A  lease  granting  oil  and  gas  mining 
privileges  for  a  term  of  years  is  a  "chattel 
real,"  and  constitutes  personalty.  Duff  v. 
Keaton,  42:  472,  124  Pac.  291,  33  Okla.  92. 

(Annotated) 

52.  Where  an  oil  and  gas  lease  is  op- 
tional as  to  the  lessee,  it  will  be  strictly 
construed  in  favor  of  the  lessor  and  against 
the  lessee.  Frank  Oil  Co.  v.  Belleview  Gas 
&  Oil  Co.  43:  487,  119  Pac.  260,  29  Okla. 
719. 

53.  An  oil  and  gas  lease  executed  by 
three  several  owners  of  contiguous  lands, 
embracing  their  said  .lands,  describing  the 
demised  premises  as  a  single  tract,  con- 
templating a  single  well  as  a  condition  to 
its  continuance,  providing  for  payment  of 
delay  or  commutation  money  to  them 
jointly, — but  in  fact  being  paid  by  the 
lessee  to  the  several  owners  in  amounts 
corresponding  to  their  respective  portions 
of  the  land,  and  otherwise  treating  them 
as  tenants  in  common,  is,  as  between  the 
lessors  and  the  lessees,  a  joint  lease  of 
a  single  tract  of  land.  South  Penn  Oil 
Co.  V.  Snodgrass,  43:  848,  76  S.  E.  961,  71 
W.  Va.  438. 

54.  If  a  lessee  in  an  oil  and  gas  lease 
giving  him  the  right  for  the  period  of  ten 
years  to  explore  for  oil  and  gas,  and  pro- 
viding that,  if  a  well  is  not  completed  on 
the  leased  premises  within  three  months 
from  the  date  thereof,  the  lessee  shall  pay 
to  the  lessor  in  advance  a  quarterly  cash 
rental  for  each  additional  three  months  the 
completion  of  a  well  is  delayed,  has  not 
actually  entered  upon  the  land  thereunder, 
the  relinquishment  of  his  right  to  do  so, 
or  his  abandonment,  is  purely  a  question  of 
intention,  and  may  be  established  by  proof 
of  such  facts  and  circumstances  as  evince 
a  voluntary  waiver  of  his  rights.  Smith  v. 
Root,  30:  176,  66  S.  E.  1005,  66  W.  Va..633. 

55.  The  lessee  in  an  oil  and  gas  lease 
which  gives  him  the  right  to  remove  ma- 
chinery and  fixtures  from  the  premises  may 
remove  casings  from  wells  which,  although 
productive,  cannot  be  worked  with  profit. 
Collins  V.  Mount  Pleasant  Oil  &  G.  Co. 
38:  134,   118  Pac.  54,  85  Kan.  483. 

56.  Although  a  person  having  the  right 
to  go  upon  another's  land  "to  bore  and  de- 
velop said  land  for  oil  and  gas,  with  the 
necessary  usual  and  convenient  rights" 
therefor,  has  the  right  to  build  a  road  over 
the  land  when  necessary  to  haul  machinery 
and  material  to  the  place  selected  for  drill- 
ing a  well,  yet.  if,  after  building  the  road, 
he  abandons  the  contemplated  exploration 
for  oil  and  gas  before  drilling  a  well,  he  is 
liable  for  injury  to  the  land  caused  by  the 
building  of  the  road,  notwithstanding  the 
landowner  has  no  interest  in  the  oil  and  gas 
under  his  land.  Coffindaffer  v.  Hope 
Natural  Gas  Co.  52:  473,  81  S.  E.  966,  — 
W.  Va.  — . 
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Validity. 

•Mutuality  of  contract  of  lease,  see  Con- 
tracts, 335,  136. 

Lease  as  ultra  vires  of  powers  of  corpora- 
tion, see  CoRPOBATiONS,  102. 

Validity  of  oil  and  gas  lease  of  Indian 
lands,  see  Indians,  7. 

Right  of  trustee  to  make  oil  and  gas  lease, 
see  Trusts,  106. 

See  also  infra,  62. 

57.  A  contract  conferring  upon  a  corpo- 
ration the  option,  in  case  of  the  discovery  of 
oil  or  gas  upon  certain  premises,  of  tak- 
ing such  products  on  payment  of  a  specified 
royalty,  and  of  indefinitely  extending  the 
terms  of  the  lease,  but  reserving  the  privi- 
lege of  surrendering  the  contract  at  any 
time,  is  not  void  for  want  of  mutuality. 
Pittsburg  Vitrified  Pav.  &  Bldg.  B.  Co.  v. 
Bailey,  12:  745,  90  Pac.  803,  76  Kan.  42. 

58.  A  contract  conferring  upon  a  corpo- 
ration the  option  of  taking  oil  or  gas  from 
lands  in  case  of  its  discovery,  or  of  surren- 
dering the  contract  at  any  time,  is  sup- 
ported in  its  entirety  by  a  recited  considera- 
tion of  one  dollar  and  a  rental  of  a  specified 
sum  per  acre  payable  until  a  Avell  shall '  be 
completed  on  the  land  or  the  lease  shall  be 
surrendered.  Pittsburg  Vitrified  Pav.  & 
Bldg.  B.  Co.  v.  Bailey,  12:  745,  90  Pac.  803, 
76  Kan.  42. 

59.  An  oil  and  gas  lease  executed  by  a 
widow  upon  lands  of  wliich  she  owns  an  un- 
divided half,  while  her  children  own  the 
other  half,  and  a  part  of  which  is  occupied 
by  the  family  as  a  homestead,  is  not  void, 
but  conveys  her  individual  interest  in  the 
oil  and  gas  privileges,  subject  to  the  rights 
of  those  occupying  the  premises  as  a  home- 
stead. Compton  V.  People's  Gas  Co.  10: 
787,  89  Pac.  1039,  75  Kan.  572.  (Annotated) 
Conditicns  as  to  developing. 
Forfeiture  for  breach  of,  see  infra,  78-83. 
Damages  for  failure  to  develop  property,  see 

Damages,  161. 
Cancelation  of  lease  for  failure  to  develop, 

see  Equity,  85. 
See  also  infra,  72. 

60.  An  oil  and  gas  lease  giving  the  les- 
see, in  consideration  of  $1,  the  exclusive 
right  to  operate  upon  the  tract,  providing 
that  it  shall  cease  upon  failure  to  drill 
a  well  within  a  year,  giving  the  lessee 
gas  for  domestic  use  if  it  is  found  in 
quantities  sufficient  to  market,  and  $50 
a  year  for  each  producing  well,  contem- 
plates that  a  well  shall  be  operated  and 
gas  marketed  therefrom  within  a  reason- 
able, time,  and  other  wells  developed  with 
reasonable  diligence,  and  a  delay  of  four 
years  in  so  doing  is  unreasonable.  How- 
erton  v.  Kansas  Natural  Gas  Co.  34:  34,  106 
Pac.  47,  81  Kan.  553,  108  Pac.  813,  82  Kan. 
367. 

Right  and  title  acquired  under  lease. 

61.  As  between  lessees  of  oil  and  gas 
privileges  in  the  same  lands,  one  of  whom 
claims  under  a  lease  executed  during  the 
minority  of  her  children  by  a  widow  own- 
ing an  undivided  half  interest  in  the  prop- 
erty, and  the  other  of  whom  claims  under 
a  lease  subsequently  executed  by  the  chil- 
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dren  after  attaining  majority,  each  lessee  is 
entitled  to  the  possession  of  the  premises 
for  the  purpose  of  mining  oil  and  gas,  but 
neither  is  entitled  to  the  exclusive  posses- 
sion. Compton  v.  People's  Gas  Co.  10:  787, 
89  Pac.  1039,  75  Kan.  572. 

62.  After  an  oil  and  gas  lease  has  been 
accepted  by  the  lessee,  and  valuable  im- 
provements have  been  made  thereunder,  and 
the  lessor  has  accepted  the  benefits  and  con- 
sideration, one  who  acquires  a  subsequent 
lease,  Avith  notice  of  the  facts  and  the  terms 
and  conditions  of  the  former,  takes  subject 
thereto,  and  cannot  be  permitted  to  ques- 
tion the  validity  of  the  former  lease  on  the 
ground  that  it  lacks  mutuality  or  that  it 
has  been  revoked  by  the  giving  of  the  sub- 
sequent one.  Compton  v.  People's  Gas  Co. 
10:  787,  89  Pac.  1039,  75  Kan.  572. 

63.  An  oil  lease  which  grants  to  the  les- 
see the  exclusive  right  to  mine  for  and  pro- 
duce petroleum  and  natural  gas  from  a  cer- 
tain tract  of  land,  and  the  possession  of  so 
much  of  said  land  as  may  be  necessary  there- 
for, does  not  give  to  the  lessee  the  right  to 
occupy  and  use  any  portion  of  the  land  for 
purposes  of  cultivation,  or  for  residences 
and  conveniences  for  employees,  but  confines 
the  occupancy  and  use  of  the  surface  to  so 
much  as  is  strictly  necessary  for  mining  and 
producing  purposes.  Fowler  v.  Delaplain, 
21:  100,  87  N.  E.  260,  79  Ohio  St.  279. 

64.  Oil  and  gas,  while  in  the  earth,  un- 
like solid  minerals,  are  not  the  subject  of 
ownership  distinct  from  the  soil,  and  the 
grant  of  the  oil  and  gas,  therefore,  is  a 
grant,  not  of  the  oil  that  is  in  the  ground, 
but  of  such  a  part  as  the  grantee  may 
find,  and  passes  nothing  except  the  right 
to  explore  for  tlie  same  under  the  terms 
of  such  contract.  Frank  Oil  Co.  v.  Belle- 
view  Gas  &  Oil  Co.  43:  487,  119  Pac.  260, 
29  Okla.  719. 

65.  A  lease  of  land  for  the  purpose  of 
drilling  and  operating  for  oil  and  gas 
passes  nothing  that  can  be  the  subject  of 
an  ejectment  or  other  real  action,  since  oil 
and  gas  while  in  the  earth  are  not  the  sub- 
ject of  ownership  distinct  from  the  soil, 
and  therefore  no  title  to  such  substances 
vests  until  they  are  reduced  to  possession 
by  extraction  from  the  earth.  Kolachny 
V.  Galbreath,  38:  451,  110  Pac.  902,  26  Okla. 
772. 

66.  The  title  to  the  minerals  is  conferred 
by  an  instrument  by  which  one  grants,  de- 
mises, leases,  and  lets  to  another  for  a 
term  of  years  a  certain  tract  of  land  for 
the  sole  and  only  purpose  of  mining  and 
operating  for  oil,  gas.  and  other  minerals. 
Barnsdall  v.  Bradford  Gas  Co.  26:  614,  74 
Atl.  207,  225  Pa.  338.  (Annotated) 

67.  An  estate  vests  in  the  lessee  under 
a  lease  for  oil  and  gas  which  is  for  five 
years  and  as  long  thereafter  as  oil  or  gas, 
or  either  of  them,  is  produced  by  the  lessee, 
which  term  is  not  limited  by  any  require- 
ment that  oil  or  gas  must  be  found  xr.  pay- 
ing quantities,  when  a  well  producing  gas 
is  drilled,  and  the  lessee,  in  good  faith', 
elects   to   consider   it   in   paying  quautities. 
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McGraw  Oil  &  G.  Co.  v.  Kennedy,  28:  959,  64 
S.  E.  1027,  05  \V.  Va.  595. 

68.  An  oil  and  gas  lease  giving  the  les- 
see the  right  for  the  period  of  ten  years  to 
explore  for  oil  and  gas,  and  providing  that, 
if  a  well  is  not  completed  on  the  leased 
premises  within  tliree  months  from  the  date 
of  the  lease,  the  lessee  shall  pay  the  lessor, 
in  advance,  a  quarterly  cash  rental  for  each 
additional  three  months  the  completion  of 
a  well  is  delayed,  is  an  executory  contract, 
and  vests  no  title  in  the  lessee  to  the  oil 
and  gas  in  place.  Smith  v.  Root,  30:  176, 
66  S.  E.  1005,  66  W.  Va.  633. 

69.  Under  an  oil  and  gas  lease  for  a 
term  of  ten  years  "and  as  long  thereafter 
as  oil  or  gas  or  either  of  them  is  produced" 
from  the  demised  premises,  the  discovery 
of  oil  by  the  drilling  of  a  well  within  the 
specified  term  of  ten  years,  and  production 
of  oil  therefrom,  thougli  in  unremuncrative 
quantity,  and  faithful,  diligent,  and  skil- 
ful effort  to  make  the  well  produce  in  pay- 
ing quantities,  and  otherwise  develop  the 
property,  continues  the. lease  in  force  after 
the  expiration  of  said  term.  South  Penn 
Oil  Co.  V.  Snodgrass,  43:  848,  76  S.  E.  961, 
71  W.  Va.  438.  (Annotated) 
Liability   for   rent. 

Negation    of    defense    in    action    to    recover 
rent,  see  Pleading,  190. 

70.  That  the  lessee  never  took  posses- 
sion of  land  under  an  oil  and  gas  lease  does 
not  defeat  an  action  for  the  compensation 
provided  by  tlie  lease  to  be  paid  for  the 
right  to  explore  the  property  for  these 
substances.  Kokomo  Natural  Gas  &  Oil 
Co.  V.  Matlock,  39:  675,  97  N.  E.  787,  177 
Ind.  225. 

71.  A  provision  in  an  oil  and  gas  lease, 
that  "if  a  well  is  not  drilled  on  said  prem- 
ises within  one  year  from  the  date  hereof, 
then  this  lease  and  agreement  shall  be 
null  and  void  unless  the  party  of  the  second 
part,  within  sixty  days  from  the  beginning 
of  each  and  every  year  after  the  expira- 
tion of  the  term  above  mentioned  for  the 
drilling  of  a  well,  shall  pay  a  rental  of 
$.25  per  acre  until  a  well  is  drilled  thereon, 
or  until  this  lease  is  canceled  as  herein 
provided,"  does  not  obligate  the  lessee  to 
pay  rent  for  delay  in  commencing  to  drill 
for  oil  and  gas,  but  amounts  only  to  an 
option  to  the  lessee  to  explore  for  oil  and 
gas,  and  prevents  the  lessor,  after  receiving 
the  consideration  for  the  first  year,  from 
leasing  to  another  during  such  time,  and, 
after  receiving  a  second  or  subsequent  pay- 
ment, from  leasing  to  another  until  such 
delay  period  has  expired,  the  leasee  having 
the  option  by  continuing  to  pay  such  yearly 
payments  to  prevent  the  forfeiture  of  the 
lease.  Deming  Invest.  Co.  v.  Lanham,  44: 
50,  130  Pac.  260.  36  Okla.  773.     (Annotated) 

72.  Where  an  oil  and  gas  lease  in  which 
the  lessee  agrees 'to  pay  a  certain  sum  in 
cash  contains  a  forfeiture  clause  to  the  ef- 
fect that,  "if  no  well  is  commenced  on  said 
premises  within  one  year  from  this  date, 
then  this  grant  shall  become  null  and  void 
unless  the  second  party  shall  pay  to  the 
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first  party  eighty  ($80)  dollars  for  each 
year  thereafter  such  completion  is  delayed, 
said  rental  to  be  paid  quarterly  in  ad- 
vance,"' and  providing  further  that  the 
lease  "shall  become  null  and  void  unless  a 
well  is  commenced  within  thirty  days  from 
the  date  hereof"  on  an  adjoining  tract  of 
land  in  which  the  lessor  has  no  direct  in-, 
terest,  the  lessee  is  not  bound  to  pay  any 
rent  for  the  land  or  for  delay  in  com- 
mencing to  operate  for  oil  and  gas,  but 
such  lease  amounts  to  an  option  preventing 
the  lessor,  after  receiving  the  considera- 
tion for  the  first  year,  from  leasing  to 
another  during  such  time,  and,  after  re- 
ceiving a  quarterly  payment,  from  leasing 
to  another  until  such  delay  period  of  a 
quarter  has  expired,  .the  lessee  having  the 
option,  by  continuing  to  pay  such  quarter- 
ly payments,  to  continually  renew  such  op- 
tion by  such  succeeding  payments;  the 
word  year  being  used  merely  as  a  basis  to 
fix  the  amount  of  the  quarterly  payments. 
Frank  Oil  Co.  v.  Belleview  Gas  &  Oil  Co. 
43:  487,  119  Pac.  260,  29  Okla.  719. 

b.  Forfeiture;  re-entry, 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Cancelation  of  lease  by  court  of  equity, 
see  Equity,  85. 

Burden  of  showing  that  remedy  in  damages 
for  failure  to  drill  wells  is  not  ade- 
quate, see  Evidence,  653. 

73.  An  oil  and  gas  lease  in  which  there 
is  no  express  provision  requiring  additional 
wells  cannot  be  canceled  in  equity  for  fail- 
ure to  drill  such  wells.  McGraw  Oil  &  G. 
Co.  v.  Kennedy,  28 :  959,  64  S.  E.  1027,  65 
W.  Va.  595. 

74.  A  lessor  cannot  forfeit  a  lease  for 
oil  and  gas  which  is  for  five  years  and  as 
long  thereafter  as  oil  or  gas,  or  either  of 
them,  is  produced  by  the  lessee,  because  he 
thinks  the  gas  is  not  being  produced  in  pay- 
ing quantities,  where  the  lessee  claims  that 
it  is,  and  is  willing  to  pay  the  stipulated 
rental,  as  it  is  for  the  lessee  to  say  whether 
the  gas  is  produced  in  paying  quantities, 
conditioned  only  on  his  acting  in  good  faith. 
McGraw  Oil  &  G.  Co.  v.  Kennedy,  28:  959, 
64  S.  E.  1027,  65  W.  Va.  595. 

75.  A  lessor  is  not  authorized  to  forfeit 
a  lease  for  oil  and  gas  which  is  for  five 
years  and  as  long  thereafter  as  oil  or  gas, 
or  either  of  them,  is  produced  by  the  lessee, 
by  the  fact  that  the  product  of  a  producing 
gas  well  has  not  been  marketed,  where  the 
lessee  is  willing  to  pay  the  stipulated  rental 
for  the  well.  McGraw  Oil  &  G.  Co.  v. 
Kennedv;  28:  959,  64  S.  E.  1027,  65  W.  Va. 
595. 

76.  Under  an  oil  and  gas  lease  giving 
the  lessees  the  right  for  five  years  to  en- 
ter upon  the  land  and  drill  for  oil,  with 
right,  if  oil  is-  discovered,  to  continue  to 
operate  so  long  as  it  is  found  in  paying 
quantities,   and   when    abandoned    for    such 
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purposes,  the  grant  to  cease,  the  lease  may 
be  canceled,  if,  after  the  expiration  of  the 
five  years  and  the  discovery  of  oil  in  pay- 
ing quantities,  the  lessees  refuse  to  market 
it,  because  prices  do  not  warrant  it.  Col- 
lins V.  Mt.  Pleasant  Oil  &  G.  Cb.  38:  134, 
118  Pac.  54,  85  Kan.  483.  (Annotated) 

For   breach    of    conditions. 
See  also  supra,  71,  72. 

77.  An  oil  and  gas  lease  whereby  the 
lessee  is  given  the  right  for  the  period  of 
ten  years  to  explore  for  oil  and  gas,  and 
which  provides  that,  if  a  well  is  not  com- 
pleted on  the  premises  within  three  months 
from  the  date  thereof,  the  lessee  shall  pay 
to  the  lessor  in  advance  a  quarterly  cash 
rental  for  each  additional  three  months  "the 
completion  of  a  well  is  delayed,  contem- 
plates development  of  the  premises  within 
a  reasonable  time,  and  the  lessee  may  lose 
his  rights  thereunder  before  the  expiration 
of  the  ten  years  by  abandonment  of  the 
lease,  notwithstanding  there  is  no  forfeiture 
clause  in  the  contract.  Smith  v.  Root,  30: 
176,  66  S.  E.  1005,  66  W.  Va.  633. 

(Annotated) 

78.  Payment  under  the  clause  of  a  min- 
ing lease  that,  after  the  expiration  of  one 
year,  the  lessee  must  mine  a  certain  amount 
of  ore  annually  or  pay  the  royalty  on  that 
amount,  does  not  prevent  a  forfeiture  for 
failure  to  mine  imder  a  clause  that  failure 
to  commence  and  prosecute  mining  opera- 
tions at  the  expiration  of  the  year  allowed 
for  exploration  will  entitle  the  lessor  to 
declare  a  forfeiture,  where  the  lease  con- 
templates the  full  development  of  the  lands. 
Chauvenet  v.  Person,  11:417,  66  Atl.  855, 
217  Pa.  464. 

79.  Where  it  is  provided  in  an  optional 
oil  and  gas  lease  that,  upon  default  in 
improvement  therein  stipulated  for,  the 
contract  is  to  be  void  unless  the  lessee 
makes  certain  payments  to  the  lessor,  the 
lessor  may  declare  a  forfeiture  of  the  con- 
tract upon  the  failure  of  the  lessee  to 
make  the  payments  at  the  time  stipulated. 
Frank  Oil  Co.  v.  Relleview  Gas  &  Oil  Co. 
43:  487,   119  Pac.   260,  29  Okla.  719. 

80.  Where  the  lessee,  under  an  option- 
al oil  and  gas  lease,  has  abandoned  the 
lease  by  a  nonpayment  of  quarterly  in- 
stalments of  rent  or  delay  money,  as  stip- 
ulated therein,  and  such  lease  or  contract 
has  been  declared  forfeited  by  the  lessor, 
the  rights  of  the  lessee  are  thereby  termi- 
nated. Frank  Oil  Co.  v.  Belleview  Gas  & 
Oil  Co.  43:  487,  119  Pac.  260,  29  Okla.  719. 

(Annotated) 

81.  Under  an  oil  and  gas  lease  which  is 
terminable  at  the  option  of  the  lessee,  the 
lessee,  in  order  to  avoid  a  forfeiture  of  his 
rights  thereunder,  must  strictly  comply 
with  the  terms  of  a  provision  for- renewal 
from  year  to  year  by  payment  of  a  stip- 
ulated rental  to  the  credit  of  the  lessor  at 
a  specified  bank ;  and  the  depositing  of  a 
certified  check  for  the  amount  in  such  bank 
is  not  a  sufficient  compliance.  Kolachny 
v.  Galbreath,  38:  451,  110  Pac.  902,  26  Okla. 
772. 

82.  The  acceptance  by  the  lessor  of  the 
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first  quarterly  payment  provided  for  in  an 
optional  oil  and  gas  lease  a  day  after  the 
same  became  due  is  not  a  waiver  of  strict 
compliance   with    that    part   of    the    option, 
so   as   to   estop    him    from    declaring   a   for- 
feiture  upon    a    delay    in    the    payment    of 
the    third    quarterly    instalment,    especially 
not    where    the    subsequent    conduct   of    th^J 
lessee    in    sending    a    clieck    for    the    second} 
quarterly  instalment  four  days  jjrevious  to, 
the  time  when  due  shows  that  he  was  not 
mislead    thereby,    but*  recognized    the    bind- 
ing force  of  all  the  terms  of  the  contract. 
Frank  Oil  Co.   v.  Belleview   Gas  &    Oil  Co. 
43:  487,   119   Pac.   260,  29  Okla.   719. 

83.  Receipt  of  royalty  under  a  clause  in 
a  mining  lease  that,  so  long  as  the  lessee' 
fails  to  develop  the  property,  he  shall  pay 
a  royalty  of  a  certain  amount,  does  not 
waive  another  provision  of  the  lease  that, 
at  the  lessor's  option,  it  shall  be  void  in 
case  of  failure  to  commence  operations  at 
the  expiration  of  a  year  from  the  expira- 
tion of  the  instrument,  except  "as  to  the 
liability  of  the  lessee."  Chauvenet  v.  Per- 
son,  11:417,  66  Atl.  855,  217  Pa.  464. 

(Annotate^) 
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Creation  of  contract  to  maintain,  by  at- 
taching notice  to  goods,  see  Parties, 
53. 


MINIMUM  W^AGE. 

For  school  teachers,  see  Constitutional 
Law,»  627 ;  Schools,  31. 

For  public  work,  see  Contracts,  790;  Mas- 
ter AND  Servant,  78;  Municipal  Cor- 
porations, 205. 

Review  by  courts  of  ordinance  as  to,  see 
Courts,  162. 


MINING  ENGINEERS. 

Admissibility    in    evidence   of    opinions   of, 
see  Evidence,  1073. 


MINISTERIAL  DUTY. 

Implied  contract  to  indemnify  one  perform- 
ing, for  loss  resulting  therefrom,  see 
Contracts,  21. 

Mandamus  to  enforce,  see  Mandamus. 


MINISTERS. 


Free  transportation  or  special  rates  to,  see 

Carriers,  1060,  1064. 
Privileged  communications  to,  see  Evidence, 

1281. 
In  general,  see  Religious  Societies,  IV. 
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MINOiaiTY. 

Estoppel  to  set  up  defense  of,  see  Estoppel, 
173-178. 

Rights  of  minority  members  of  religious 
society,  see  Religious  Societies,  III.  c. 

Rights  of  minority  stockholders,  see  Cor- 
porations, 256-265,  270,  271. 

Action  by  minority  stockholders,  see  Cor- 
porations, V.  e,  2. 

Interfering  at  suit  of  minority  stockholders 
with  proceedings  to  dissolve  corpora- 
tion, see  Corporations,  385,  395. 


MINORS. 


See  Infants. 


MINTJTIIS. 


Parol    evidence    as    to    minutes    of    sehool 
meeting,  see  Evidence,  1038. 


MISBRANDnrO. 


R^ulations  as  to  misbranding  food  and 
drugs  as  interference  with  commerce, 
see  Commerce,  105-108. 

Under  pure  food  laws,  see  FoOD,  2. 


MISCARRIAGE. 


Measure  of  damages  for,  see  Damages,  238, 

384-386,  410,  411,  611. 
Damages  for  mental  anguish  for  threatened 

miscarriage,  see  Damages,  622. 
Resulting   from    fright,   see  Fright,   9-11; 

Homicide,  2. 
Proximate  cause  of,  see  Proximate  Cause, 

40. 
Liability  for,  of  one  retaking  property  sold 

on  condition,  see  Sale,  150. 
Liability  for,  of  telegraph  company  failing 

to  deliver  message,  see  Telegraphs,  39. 


MISCEGENATION. 

Conflict   of    laws    as   to,    see    Conflict    of 

Laws,  78. 
Constitutional     provision     prohibiting,     see 

Constitutional  Law,  29. 
In  general,  see  Marriage,  II.  c. 


MISCHIEF. 


MISCONDUCT. 

Of  jury  as  ground  for  new  trial,  see  New 
Trial,  III.  d. 


MISDEMEANORS. 

See  Criminal  Law. 

4  «  » 

MISDESCRIPTION. 


See  Description. 


MISJOINDER. 


Of  causes  of  action,  see  Action  or  Suit, 
11.  d. 

Of  parties,  see  Parties,  I.  b;  II.  b;  Plead- 
ing, 50,  593. 

Of  counts  in  pleading,  see  Pleading,  186. 


MISI^EADING  CONDUCT. 

Waiver  or  estoppel  by,  see  Estoppel,  III. 
e;  Insurance,  V,  b,  5,  b. 


MISNOMER. 


Of  corporation  sued,  see  Appeal  and  Error, 

757. 

Of  juror,  see  Appeal  and  Error,  1501. 

In  condemnation  proceedings,  see  Eminejntt 
Domain,  128,  129. 

In  record  of  deed,  see  Records  and  Record- 
ing Laws,  20a. 

Of  beneficiary  in  will,  see  Wills,  159. 

In  writ,  see  Writ  and  Process,  3-15.       ,, 

Estoppel  to  set  up,  see  Estoppel,  123,  179. 

See  also  Name. 


MISPLACED  SV(riTCH. 

Liability    for    injury    to    servant    by,    see 
Master  and  Servant,  381,  397-403. 


♦  ♦» 


MISREPRESENTATIONS. 

See  Fbaub  and  Deceit. 

♦  >» 


MISSIIiE. 


See  Malicious  Mischief. 
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Injury  to  passerby  by  missile  thrown  from 
under  street  car,  see  Evidence,  2164. 

Liability   for  injury  by  missile  thrown   by 
servant,  see  Master  and  Servant,  900 ; 
Nuisances,  9. 
124  .;    i 
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MISSIONARY  SOCIETY;  MISTAKE. 


MISSIONARY  SOCIETY. 

Exemption  of  local  auxiliary  of  foreign  mis- 
sionary society  from  taxation,  see 
Taxes,  95. 


MISTAKE. 


In  description  of  property  in  will,  see 
Appeal  and  Ebbob,  162;  Wills,  194- 
197. 

In  name  of  juror,  see  Appeal  and  Eerob, 
1501. 

In  name  signed  to  chattel  mortgage,  see 
Chattel  Mortgage,  41. 

In  name  in  notice  of  condemnation  proceed- 
ing, see  Eminent  Domain,  128,  129. 

In  name  in  publication  of  notice,  see  Es- 
toppel, 179. 

In  name  in  recording  deed,  see  Records  and 
Recobding  Laws,  20a. 

In  name  of  party  in  writ,  see  Writ  and 
Process,  3-6,  8,  15. 

In  making  award,  see  Arbitration,  12. 

In  making  estimate  of  cost  of  work,  see 
Architect,  1. 

In  identity  as  justification  for  assault,  see 
Assault  and  Battery,  32. 

In  identity,  ejection  of  passenger  because  of, 
see  Carriers,  385. 

In  identity,  claiming  assignment  of  em- 
ployee's wages  tmder,  see  Case,  42. 

In  directing  payment  of  check,  see  Banks, 
180. 

In  assigning  passengers  to  coaches  pro- 
vided for  white  and  colored  passengers, 
see  Carriers,  17-21. 

In  admitting  people  to  sleeping  car,  see 
Carriers,  624. 

In  street  car  transfer,  see  Cabbiebs,  655, 
657. 

In  quotation  of  rate  by  carrier,  see  Cabbi- 
ebs, 1017,  1023. 

In  settling  account,  see  Compbomise  and 
Settlem:ent,  7. 

In  pointing  out  land  as  belonging  to  tract 
sold  as  fraud,  see  Evidence,  263; 
Fbaud  and  Deceit,  45. 

In  taking  down  answers  by  applicant  for 
insurance,  see  Insurance,  321. 

In  allotment  in  partition  suit,  see  Pabti- 
TION,  3. 

In  accepting  indorser's  check  in  payment  of 
note,  see  Payment,  10, 

In  quoting  purchase  price  of  goods,  see 
Sale,  115,  116,  204. 

In  designating  number  of  bill,  see  Statutes, 
3. 

In  telegram,  see  Telegbaphs,  II.  sl,  3. 

In  executing  wrong  will,  see  Wills,  89. 

Of  officials  in  promising  that  purchaser  of 
state  bonds  should  have  accrued  inter- 
est, see  Bonds,  108. 

Of  insurance  agent;  estoppel  by,  see  In- 
surance, V.  b,  4. 

Of  testator  as  to  amount  of  estate  as  show- 
ing want  of  testamentary  capacity,  see 
Wills,  69. 

Of  widow  electing  to  take  under  will,  see 
Wills,  359. 
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As  to  nature  of  contract,  see  Conteacts, 
125-128. 

As  to  date  in  indictment,  see  Indictment, 
etc.,  25. 

As  to  person  whose  photograph  is  published, 
see  Libel  and  Slander.  23. 

As  to  value  of  property  as  defense  in  action 
for  conversion,  see  Trover,  46. 

Possession  of  property  under  mistake  as  tO' 
boundary  as  adverse,  see  Adverse  Pos- 
session, 14,  15. 

Recovery  back  of  money  paid  under,  see 
Assumpsit,  39-47,  61,  62;  Banks,  86, 
87;  Limitation  of  Actions,  120. 

Effect  of  false  statement  by  mistake  on 
right  to  discharge  in  bankruptcy,  see 
Bankruptcy,  165. 

Paying  note  of  another  by,  see  Bills  and 
Notes,  69;   Subrogation,  9. 

Breach  of  contract  due  to,  see  Contracts, 
687. 

Cancelation  of  contract  for,  see  Contbacts, 
650,  651. 

As  ground  for  rescission  of  contract,  see 
Contracts,  746-754. 

As  justifying  encroachment  beyond  boun- 
dary line,  see  Encroachments. 

As  ground  for  relief  in  equity,  see  Equity, 
I.  d. 

Encroachment  by  building  on  land  because 
of,  see  Estoppel,  113. 

Estoppel  to  set  up,  see  Estoppel,  123,  141, 
179. 

Estoppel  of  creditors  surrendering  guaran- 
ties through  mistake  to  set  up  liability 
of  guarantor,  see  Estoppex,  181. 

Parol  proof  of,  see  Evidence,  VI.  h. 

Evidence  in  mitigation  of  damages  gener- 
ally, see  Evidence.  XI.  w. 

Reformation  of  insurance  policy  for,  see 
Insurance,  139-141. 

As  ground  for  cancelation  of  insurance  pol- 
icy, see  Insurance,  150. 

Surrender  by  reinsured  of  reinsurer's  cover- 
ing note  in  ignorance  of  loss,  see  In- 
surance, 905. 

Who  may  challenge  judgment  because  of, 
see  Judgment,  126. 

As  ground  for  relief  against  judgment,  see 
Judgment,   346,   351,   380-382,  403. 

As  defense  to  libel  suits,  see  Libel  and 
Slander,  181,  182. 

Effect  of,  on  running  of  limitations,  see 
Limitation  of  Actions,  IL  e. 

Laches  to  bar  relief  from,  see  Limitation 
OF  Actions,  49. 

Effect  of  honest  mistake  of  railroad  em- 
ployees in  failing  to  gather  up  remains 
of  one  killed  upon  its  tracks,  see  Mas- 
ter AND  Servant,  885. 

Mining  claim  which  is  excessive  through 
mistake,  see  Mines,  12. 

Notice  to  person  accepting  bid  of  mistake 
of  bidder  as  to  quantity  of  material 
necessary,  see  Notice,  13. 

Parties  to  proceeding  to  correct  sheriff's 
deed  for,  see  Parties,  164. 

Necessity  of  allegation  as  to,  see  Pleading, 
443. 

Sufficiency  of  plea  of,  as  against  demurrer, 
see  Pleading,  635. 

Rescission  of  sale  for,  see  Sale,  204. 
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Refusal  of  specific  performance  because  of, 

see  Specific  PBajFORMANCE,  8. 
EflFect  of,  on  right  to  specific  performance, 

see  Specific  Performance,  113. 
Payment  of  taxes  by,  see  Taxes,  262. 
Question  for  jury  as  to  notice  of,  see  Tbial, 

300. 
Selling  real  property  under  mistaken  belief 

that  it  is  subject  to  dower,  see  Vendor 

AND  Purchaser,  8. 


MISTRESS. 


Refusal    o€   equity   to    aid    in    recovery   of 
money  given  to,  see  Equity,  130. 


MISTRIAL. 


Duty  of  court  to  declare,  where  juror  be- 
comes insane  pending  trial,  see  Appeal 
AND  Error,  1482. 


^♦» 


MISUSE  OF  PROCESS. 

See  Abuse  of  Process. 


♦ » » 

MITIGATION. 

Of  damages,  see  Damages,  III.  a. 


MOBS  AND  RIOTS. 

Liability  of  member  of  mob  for  assault,  see 

Assault  axd  Battery,  5,  29. 
Carrier's   liability   for   loss  caused  by,   see 

Carriers,  807. 
Damages    in    action     for    assault    against 

member  of  mob,  see  Damages,  55. 
Evidence  in  action   for  damages  caused  by 

mob,  see  Evidence,  824. 
Power  of  governor  to  declare  state  of  war 

because  of,   see  Governor,   4. 
Insurance  against   damage  by,   see   Insur- 
ance, 691,  692. 
Institution    of    martial    law,    see    Martial 

Law. 
Municipal    liability    for   acts   of   mobs,    see 

Municipal  Corporations,  351-353. 
Question  for  jury  in  action  to  recover  for 

property  destroyed  by,  see  Trial,  635. 
Instruction  as  to  what  constitutes  mob,  see 

J'bial,  1062. 

1.  The  people  have  the  right,  in  a  quiet 
and  peaceable  manner,  to  combine  together 
and  organize  for  the  purpose  of  assisting 
officers  in  the  enforcement  of  law,  and  they 
may  also  take  such  steps  as  they  may 
deem  necessary  for  the  purpose  of  carrying 
out  the  objects  of  such  organization,  taking 
care  at  all  times  to  abstain  from  any  il- 
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Fer- 
Crim. 


legal  act  or  conduct.  Crawford  v 
guson,  45:  519,  115  Pac.  278,  5  Okla. 
Rep.  377. 

2.  The  violation  of  law  under  the  guise 
of  attempting  to  enforce  the  law  is  not  only 
illegal,  but  it  is  anarchy.  Crawford  v.  Fer- 
guson, 45:  519,  115  Pac.  278,  5  Okla.  Crim. 
Rep.  377. 

3.  Where  three  or  more  persons,  with- 
out authority  of  law,  combine  together,  and 
by  means  of  threats  to  use  force  or  violence, 
if  accompanied  by  power  of  immediate  exe- 
cution, seek  to  accomplish  any  unlawful 
purpose,  they  are  guilty  under  the  law  of 
riot.  Crawford  v.  Ferguson,  45:  519,  115 
Pac.  278,  5  Okla.  Crim.  Rep.  377. 

4.  A  riot  exists  where  a  hundred  or 
more  armed  and  masked  men  overawe  and 
terrorize  the  civil  authorities  and  the  in- 
habitants of  a  town,  and  burn  and  otherwise 
destroy  property  of  private  citizens,  which 
they  assume  is  intended  for  a  use  detrimen- 
tal to  their  interests.  Spring  Garden  Ins. 
Co.  V.  Imperial  Tobacco  Co.  20:  277,  116  S. 
W.  234,  132  Ky.  7. 


MODEL    TRAINING    SCHOOL. 

Use   of   public   money   for   support  of,   see 
Public  Moneys,  22. 


♦  •» 


MODERN  WOODMEN. 

See  Benkvolent  Societies,  2,  3. 

♦•» 

MODIFICATION. 

Of  contract,  see  Contracts,  V. 
Of  judgment,  see  Judgment,  I.  g. 
Of  will  by  codicil,  see  Wills,  I.  f. 


MOLD. 

Injury  to  servant  by  explosion  of,  see  Mas- 
ter and  Servant,  271,  434. 

Lien  for  material  used  in  forms  in  which 
to  mold  concrete  for  structure,  see 
Mechanics'  Liens,  25-27. 


MONASTIC  BROTHERHOOD. 

Communistic  tenure  of  property  by,  see 
Contracts,  455. 

Provision  of  constitution  that  gains  and 
acquisitions  of  members  shall  belong 
to  the  order,  see  Religious  Socibties, 
15. 

Termination  of  membership  in,  see  Reli- 
gious Societies,  16. 
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ItHONEY. 

As  to  public  money,  see  Appbopriations  ; 
Public  Moneys. 

Tender  of  mutilated  coin  in  payment  of 
fare,  see  Carbiees,  411. 

Transportation  of,  by  express  companies, 
see  Caebiebs,  777. 

Prohibiting  exportation  of  Philippime  coin, 
see  Constitutional  Law,  521. 

Contempt  in  refusing  to  pay  over,  see  CON- 
TEMl'T,  38,  39. 

Delay  of  telegraph  company  in  transmit- 
ting, see  Damages,  660,  661;  Tele- 
gbaphs,  48. 

Description  of,  in  indictment  charging  lar- 
ceny, see  Indictment,  etc.,  89. 

Mechanics'  lien  for  money  advanced  to  pay 
freight  on  material,  see  Mechanics' 
Liens,  49. 

In  court,  see  Money  in  Court. 

Exemption  of,  from  taxation,  see  Stat- 
utes, 82;  Taxes,  78. 

Trover  to  recover,  see  Tboveb,  8. 

Meaning  of  word  "money"  in  will,  see 
Wills,  125. 

1.  The  rules  of  the  United  States  Treas- 
ury Department  in  regard  to  the  redemp- 
tion of  coins  authorized  by  statute  relate 
simply  to  redemption,  and  do  not  affect  the 
question  of  legal  tender.  Cincinnati  North- 
ern Traction  Co.  v.  Rosnagle,  35:  1030,  95 
N.  E.  884,  84  Ohio  St.  310. 

2.  A  coin  issued  by  authority  of  law 
to  circulate  as  money  is  not  deprived  of  its 
legal-tender  quality  merely  by  being  worn 
in  the  process  of  circulation,  nor  when 
bruised  or  cracked,  so  long  as  it  is  not  ap- 
preciably diminished  in  weight,  and  retains 
the  evidence  of  its  being  genuine  coinage. 
Cincinnati  Northern  Traction  Co.  v.  Ros- 
nagle, 35:  1030,  95  N.  E.  884,  84  Ohio  St. 
310. 


MOXEY  HAD  AND  RECEIVED. 

See  Assumpsit,  II.  b. 


MONEY  IN  COURT. 

Attachment  of,  see  Attachment,  2. 

Effect  of  attorney's  failure  to  pay  money 
into  court,  see  Attorneys,  40. 

Compelling  payment  into  court  as  condition 
of  right  to  defend  on  merits,  see  Con- 
stitutional Law,  579. 

Garnishment  of,  see  Garnishment,  I.  c,  2. 

Eight  of  one  paying  amount  of  mortgage 
into  court  to  subrogation,  see  Subboga- 
TION,  19. 

Keeping  tender  good,  see  Tendek,  20-23. 

1.  Power  to  authorize  an  amendment 
so  as  to  change  the  issues  in  an  action  does 
not  authorize  the  court  to  permit  a  de- 
fendant, upon  amending  his  answer,  to 
withdraw  money  which  he  has  paid  into 
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court  in  satisfaction  of  a  debt  due  plain- 
tiff. Mann  v.  Sprout,  5:  561,  77  N.  E.  1018, 
185  N.  Y.  109. 

2.  The  payment  into  court  of  an 
amount  tendered  upon  a  matured  debt 
transfers  the  title  to  the  creditor,  although 
he  does  not  signify  his  acceptance;  and 
the  money  cannot  afterwards  be  withdrawn 
by  the  debtor,  even  with  the  consent  of  the 
court.  Mann  v.  Sprout,  5:  561,  77  N.  E. 
1018,  185  N.  Y.  109.  (Annotated) 

3.  Funds  of  an  estate  in  the  hands  of 
an  administrator  are  not  funds  in  court,  and 
a  service  of  attachment  upon  the  clerk  will 
therefore  not  create  a  lien  upon  them.  San- 
ders V.  Herndon,  5:  1072,  93  S.  W.  14,  122 
Ky.  760. 


MONEY  LENDERS. 

Regulation  of  business  of,  see  Constitu- 
tional Law,  111,  257,  341-343,  466; 
License,   51,    118;    Municipal   Corpo- 

EATIONS,    176;    SeAECH   AND   SEIZURE,   2. 

Usury  by,  see  Usury,  I,  b. 
See  also  Pawnbrokers. 


MONEY  ORDER. 


As   negotiable   instrument,    see   Bills   and 

Notes,  7. 
Wrongful  alteration  of,  see  Forgery,  2,  3. 
Authority  of  agent  as  to,  see  Principal  and 

Agent,  78. 
In  general,  see  Postoffice,  3,  4. 


MONEY  PAID. 

See  Assumpsit,  II.  a. 


MONEY  RECEIVED. 

See  Assumpsit,  II.  b. 

#  > » - 

MONKEY. 

Liability  for  injury  by,  see  Animals,  13. 


MONOMANIA. 


Belief  in  spiritualism  as  indication  of,  see 

Evidence,  1112. 


MONOPOLY    AND    COMBINATIONS. 

/.  What  constitutes;  in  general,   1,  3. 
II.  Combinations  in  restraint  of  trade, 
cointnerce,      or     cfympetition, 
3-82. 
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//. — continued. 

a.  In  general,  3—22. 

Zi.  Of  manufacturers  of,  or  deal' 

ers  in,  various  products,  23— 

59. 

c.  To  control  prices  for  services 

generally,    60—68. 

d.  Of  railroad  companies  or  car- 

riers, 69—76. 
0.  Of  insurers,    77—S2. 

Misconduct  of  prosecuting  attorney  in  prose- 
cution for,  see  Appeal  aisd  Error,  657. 

Grant  of  monopoly,  by  carrier  to  hacliman, 
see  Carriers,  1007-1013. 

Tendency  of  license  rcguliition  to  create 
monopoly,  see  Constitutionax  Law, 
513. 

Monopoly  by  grant  of  franchise  to  gas  com- 
pany, see  Gas,  11. 

Eight  to  exclude  one  from  competing  for 
public  franchise  in  order  to  prevent 
monopoly,  see  Franchises,  1. 

Enjoining  breach  o£  contract  creating 
monopoly,  see  Injunction,  62-64. 

Effect  of  municipal  ordinance  to  create 
monopoly,  see  Municipal  Corpora- 
tions, 134. 

Injunction  against,  see  Parties,  113. 

Monopoly  in  street  paving  contract,  see 
Public  Improvements,  15,  16. 

Right  to  monopoly  of  word  used  as  trade- 
name, see  Tradename. 

Of  water  company,  see  Waters,  III.  a. 

/.  What  constitutes;  in  general. 

1.  The  attempt  by  a  municipal  corpora- 
tion to  grant  a  monopoly  in  the  conduct  of 
a  business,  which  has  no  legitimate  relation 
to  the  preservation  of  the  public  health, 
which  is  the  object  of  the  ordinance,  ren- 
ders it  unreasonable.  Landberg  v.  Chicago, 
21 :  830,  86  N.  E.  638,  237  111.  112. 

2.  Charter  authority  to  do  all  acts  and 
make  all  regulations  which  may  be  neces- 
sary for  the  promotion  of  health  or  the  sup- 
pression of  disease  does  not  empower  a  mu- 
nicipal corporation  to  provide  for  an  exclu- 
sive grant  to  one  person,  upon  his  paying 
the  amount  bid  therefor,  of  the  right  to 
collect  and  ship  manure  from  the  city.  Land- 
berg V.  Chicago,  21:  830,  86  N.  E.  638,  237 
111.    112.  (Annotated) 

II.  Combinations  in  restraint  of  trade, 
commerce,   or  competition. 

a.  In  general. 

(See  also  Conspiracy,  II.  a,  in  Digest  L.R.A. 
1-10.) 

Abatement  of  action  to  recover  damages 
sustained  by  reason  of  combination  to 
prevent  competition,  see  Abatement 
AND  Revival,  9. 

Right  of  state  to  appeal  in  prosecution  un- 
der anti-trust  act,  see  Appeal  and 
Error,  48,  49, 

Mode  of  preserving  error  in  admitting  evi- 
dence, see  Appeal  and  Error,  368. 
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Scope  of  review  on  appeal  to  Federal  Su- 
preme Court  in  prosecution  under  anti- 
trust act,  see  Appeal  and  Error,  58. 

Passing  of  right  of  action  for,  to  trustee  in 
bankruptcy,  see  Bankruptcy,  46,  49. 

Right  of  third  person  to  bring  action  for 
injuries  caused  by  enforcement  of  mono- 
polistic agreement,  see  Case,  8. 

Punishment  by  state  of  conspiracy  as  inter- 
ference with  interstate  commerce,  see 
Commerce,  6. 

Delegation  of  power  by  anti-trust  act,  see 
Constitutional  Law,  86. 

Denial  of  equal  privileges  and  immunities 
by  legislation  as  to,  see  Constitution- 
al Law,  207,  344-347. 

Regulations  as  to,  as  infringement  of  prop- 
erty rights  or  right  to  contract,  see 
Constitutional  Law,  461-463,  499. 

Due  process  in  investigating  violation  of 
anti-trust  laws,  see  Constitutional 
Law,  571. 

Statute  as  to  evidence  necessary  to  estab- 
lish character  of  alleged  trust,  see  Con- 
stitutional Law,  617. 

Police  power  as  to,  see  Constitutional 
Law,  725,  726. 

Statute  forbidding  combinations  as  impair- 
ment of  contract  obligations,  see  Con- 
stitutional Law,  796. 

Subpoenaing  witnesses  to  testify  to  knowl- 
edge of  violations  of  anti-trust  law,  see 
Constitutional  Law,  571. 

Contracts  between  two  persons  in  restraint 
of  trade,  see  Contracts,  III.  e. 

Validity  of  contract  collateral  to,  see  Con- 
tracts, 573,  574,  579;  Insurance,  874. 

Voting  trust,    see   Corporations,    377-382. 

Jurisdiction  of  suit  to  restrain  violation  of 
anti-trust  act,  see  Courts,  264. 

Extent  of  punishment  of  corporation  for 
violation  of  statute  as  to  monopoly,  see 
Criminal  Law,  246. 

Relevancy  of  evidence,  see  Evidence,  1849. 

Indictment  for,  see  Indicti^ent,  etc.,  42, 
43,  50,  87,  88. 

Injunction  against,  aee  Injunction,  63,  125, 
127,  128. 

Injunction  against  carrying  on  interstate 
commerce  until  dissolution  of  illegal 
combination,  see  Injunction,  446. 

Form  of  judgment  in  decree  for  dissolution 
of  holding  company,  see  Judgment,  35. 

Effect  of  judgment  for  dissolution  of  hold- 
ing company,  see  Judgment,  88. 

Who  entitled  to  action  for,  see  Parties,  3. 

Sufficiency  of  allegations  as  to,  see  Plead- 
ing, 441. 

Effect  of  partial  invalidity  of  anti-trust  act, 
see  Statutes,  75. 

Sufficiency  of  title  of  statute  as  to,  see  Stat- 
utes, 135,  139. 

Construction  of  statute  as  to,  see  Statutes, 
222. 

Retrospective  statute  as  to,  see  Statutes, 
310. 

Repeal  of  anti-trust  law,  see  Statutes,  139, 
331. 

Direction  of  verdict  in  prosecution  for,  see 
Trial,  777. 

Privilege  of  witness  subpoenaed  to  testify  as 
to,  see  Witnesses,  132,  133. 


1974 


MONOPOLY  AND   COMBINATIONS,  II.  a. 


3.  A  combination,  contract,  or  under- 
standing, the  direct  and  necessary  effect  of 
which  is  to  stifle  or  restrict  competition  in 
trade  or  business,  violates  an  anti-trust  stat- 
ute prohibiting  combinations  and  conspira- 
cies in  restraint  of  trade,  whatever  may 
have  been  the  intention  of  the  parties.  State 
V.  Duluth  Bd.  of  Trade,  23:  1260,  121  N.  W. 
395,  107  Minn.  506. 

4.  Persons  engaging  in  a  conspiracy 
which  necessarily  and  directly  will  impede 
and  burden  interstate  commerce,  contrary 
to  the  act  of  July  2,  1890,  §  1,  making  it 
a  criminal  offense  to  engage  in  a  conspiracy 
in  restraint  of  interstate  commerce,  are 
chargeable  with  intending  that  result. 
United  States  v.  Patten,  44:  325,  33  Sup. 
Ct.  Hep.  141,  226  U.  S.  525,  57  U  ed.  333. 

5.  Involuntary  restraints  upon  inter- 
state commerce,  the  result  of  a  conspiracy 
between  persons  not  themselves  engaged  in 
such  commerce,  to  compel  action  by  others, 
or  to  create  artificial  conditions  which  nec- 
essarily impede  or  burden  the  due  course 
of  such  commerce,  or  restrict  the  common 
liberty  to  engage  therein,  are  comprehended 
by  the  provisions  of  the  anti-trust  act  of 
July  2,  1890,  §  1,  which  make  it  a  crim- 
inal offense  to  engage  in  a  conspiracy  in  re- 
straint of  interstate  commerce,  as  well  as 
voluntary  restraints  produced  by  an  agree- 
ment between  persons  so  engaged  to  sup- 
press competition  among  themselves.  Unit- 
ed States  V.  Patten,  44:  325,  33  Sup.  Ct. 
Rep.  141,  226  U.  S.  525,  57  L.  ed.  333. 

6.  Only  undue  restraints  of  interstate 
or  foreign  trade  or  commerce  are  prohibited 
by  the  provisions  of  the  act  of  July  2, 
1890,  §§  1,  2,  declaring  illegal  every  con- 
tract, combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of 
such  trade  or  commerce,  and  making  guilty 
of  a  misdemeanor  every  person  who  shall 
monopolize  or  attempt  to  monopolize,  or 
combine  or  conspire  with  any  other  person 
or  persons  to  monopolize,  any  part  of  such 
trade  or  commerce.  Standard  Oil  Co.  v. 
United  States,  34:  834,  31  Sup.  Ct.  Rep.  502, 
221  U.  S.  1,  55  L.  ed.  619. 

7.  The  standard  of  reason  which  had 
theretofore  been  applied  at  the  common  law 
and  in  the  United  States  in  dealing  with 
subjects  of  the  character  embraced  by  the 
prohibitions  of  the  act  of  July  2,  1890, 
§§  1,  2,  against  combinations  in  restraint 
of  interstate  or  foreign  trade  or  commerce, 
or  monopolization  or  attempts  to  monopo- 
lize any  part  of  such  trade  or  commerce, 
was  intended  to  be  the  measure  used  for  the 
purpose  of  determining  whether,  in  a  given 
case,  a  particular  act  had,  or  had  not, 
brought  about  the  wrong  against  which  the 
statute  provided.  Standard  Oil  Co.  v. 
United  States,  34:  834,  31  Sup.  Ct.  Rep.  502, 
221  U.  S.  1,  55  L.  ed.  619. 

8.  The  Federal  anti-trust  act  does  not 
affect  contracts  made  and  to  be  performed 
entirely""  within  a  particular  state.  C.  H. 
Albers  Commission  Co.  v.  Spencer,  11:  1003, 
103  S.  W.  523,  205  Mo.  105. 

9.  A  contract  alleged  to  be  in  restraint 
of  trade  cannot  be  declared  to  be  illegal  un- 
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der  the  act  of  Congress  known  as  the  "anti- 
trust law,"  passed  July  2,  1890,  where  it 
does  not  appear  that  the  contract  concerns 
interstate  or  international  commerce.  Po- 
cahontas Coke  Co.  V.  Powhatan  Coal  &  C. 
Co.  10:  268,  56  S.  E.  264,  60  VV.  Va.  508. 

(Annotated) 

10.  A  combination  or  conspiracy  in  re- 
straint of  trade  in  a  single  city  of  a  terri- 
tory is  within  the  provisions  of  the  Sher- 
man anti-trust  act.  Tribolet  v.  United 
States,  16:  223,  95  Pac.  85,  11  Ariz.  436. 

11.  The  Kansas  anti-trust  law  of  1897  is 
not  in  contravention  of  the  provisions  of  U. 
S.  Const.  14th  Amend.,  but  is  a  valid  exer- 
cise of  legislative  power.  State  v.  Jack, 
i:  167,  76  Pac.  911,  69  Kan.  387. 

12.  The  provision  of  the  Kansas  anti- 
trust law  of  1897,  §  5,  that  every  person, 
company,  or  corporation  violating  any  of 
the  provisions  of  the  act  be  denied  the  right 
of,  and  prohibited  from,  doing  any  business 
within  the  state,  contemplates  the  prohibit- 
ing of  the  continuance  of,  or  the  engage- 
ment in,  business,  only  when  such  business 
is  in  violation  of  the  act.  State  v.  Jack, 
i:  167,  76  Pac.  911,  69  Kan.  387. 

13.  The  provision  of  the  Kansas  anti- 
trust law  of  1897,  §  7,  that  in  any  civil 
action  there  may  be  pleaded  in  defense  that 
the  plaintiff,  or  any  person  interested  in 
the  prosecution,  has,  within  one  year,  been 
guilty  of  a  violation  of  any  of  the  provi- 
sions of  the  act,  contemplates  only  civil 
actions  relating  to  and  growing  out  of 
transactions  prohibited  by  the  act.  State  v. 
Jack,  i:  167,  76  Pac.  911,  69  Kan.  387. 

14.  Under  Neb,  Comp.  Stat.  1901,  chap. 
91a,  §  1,  forbidding  combinations  by  two  or 
more  persons  to  preyent  others  from  en- 
gaging in  the  same  business,  the  number  of 
persons  who  engage  in  such  combinations, 
and  the  proportion  they  bear  to  the  whole 
number  of  dealers  in  the  same  trade,  are  not 
material.  Cleland  v.  Anderson,  5:  136,  92 
N.  W.  306,  96  N.  W.  212,  98  N.  W.  1075,  66 
Neb.  252,  105  N.  W.  1092,  75  Neb.  273. 

15.  A  dealer  who  is  injured  in  any 
way  by  an  imlawful  combination  to  pre- 
vent competition  may  bring  an  action,  under 
Neb.  Comp.  Stat.  1901,  chap.  91a,  §  11, 
against  those  engaging  in  the  unlawful 
combination,  or  any  one,  or  any  number,  of 
them,  to  recover  the  damages  sustained  by 
him.  Cleland  v.  Anderson,  5:  136,  92  N.  W. 
306,  96  N.  W.  212,  98  N.  W.  1075,  66  Neb. 
252,  105  N.  W.  1092,  75  Neb.  273. 

16.  A  corporation  and  its  agent  who  se- 
cures for  it  a  contract  in  restraint  of  trade 
can  both  be  counted  to  secure  the  number 
necessary  to  effect  a  conspiracy.  Standard 
Oil  Co.  V.  State,  10:  1015,  100  S.  W.  705,  117 
Tenn.  618. 

17.  That  a  corporation  is  not  subject  to 
indictment  for  conspiracy  in  restraint  of 
trade,  because  the  statute  does  not  pre- 
scribe that  form  of  punishment,  does  not 
prevent  its  being  counted  in  determining 
whether  or  not  a  conspiracy  existed,  in  a 
prosecution  against  another  conspirator. 
Standard  Oil  Co.  v.  State,  10:  1015,  100  S. 
W.  705,  117  Tenn.  618. 
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18.  The  dissolution  of  a  corporation  to 
avoid  competition  with  a  business  rival  is 
not  prevented  by  a  statute  declaring  void 
-all  arrangements  with  a  view  to  lessen  free 
'Competition  in  manufacture.  Chilhowee 
Woolen  Mills  v.  State  ex  rel.  Majority 
Stockholders,  a:  493,  89  S.  W.  741,  115  Tenn. 
266. 

19.  A  statute  forbidding  discrimination 
in  prices  in  different  sections  of  the  state, 
"for  the  purpose  of  driving  competitors  out 
of  business,  is  within  the  purview  of  a  con- 
stitutional provision  that  monopolies  shall 
never  be  allowed  in  the  state.  State  v. 
Central  Lumber  Co.  42:  804,  123  N.  W.  504, 
24  S.  D.  136. 

20.  The  organization  by  jobbers  of  a 
•corporation  to  purchase  their  supplies  and 
do  such  other  brokerage  business  as  it  can, 
to  which  they  give  their  patronage  unless 
unusual  advantages  are  offered  by  others, 
in  preference  to  the  regular  brokers  through 
whom  they  had  formerly  made  their  pur- 
chases, is  not  a  violation  of  the  anti-trust 
act  of  Congress  of  1890.  Arkansas  Broker- 
age Co.  v.  Dunn  &  Powell,  35:  464,  173  Fed. 
899,  97  C.  C.  A.  454.  (Annotated) 
Cotton  compress  business. 

21.  A  corporation  conducted  for  the  pur- 
pose of  gaining  control  of  the  compress 
business  in  the  cotton-producing  area  by 
means  of  purchase  or  lease,  and  which  ex- 
acts in  every  case  a  contract  that  the  les- 
sor or  vendor  will  not,  for  a  term  of  years, 
engage  in  a  like  business  within  50  miles 
of  any  compress  operated  by  the  lessee,  and 
will  render  every  assistance  in  discoura- 
ging unreasonable  and  unnecessary  competi- 
tion,— is  unlawful,  and  against  public  policy 
as  tending  to  the  unreasonable  restraint  of 
trade,  the  prevention  of  competition,  and 
the  establishment  of  a  monopoly.  Ander- 
son V.  Shawnee  Compress  Co.  15:  846,  87 
Pac.  315,  17  Okla.  231. 
Punishment   of   corporation. 

22.  No  fine  can  be  imposed  upon  a  cor- 
poration under  a  statute  making  it  unlaw- 
ful for  any  person  or  corporation  to  contract 
in  restraint  of  competition,  and  pro- 
viding that  in  case  of  a  guilty  corporation 
its  (pTiarter  shall  be  forfeited  or  its  right  to 
doj  business  annulled,  that  a  guilty  person 
or  persons  shall  be  fined  or  imprisoned,  and 
that  the  guilty  corporation  or  person  shall 
return  to  the  person  injured  the  considera- 
tion received  for  property  the  sale  of  which 
is  controlled  by  the  combination.  Standard 
Oil  Co.  V.  State,  10:  1015,  100  S.  W.  705, 
117  Tenn.  618. 


*.  Of  manufacturers  of,  or  dealers  in, 
various  products. 

(See  also  Conspiracy,  II.  b.  in  Digest  L.R.A.. 
1-10.) 

Extent   of    punishment   for,   see    Criminal 

Law,  246. 
Presumption  of  intent  to  create  monopoly, 

see  EvLUENCE,  230. 
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Indictment  for,  see  Inmctment,  etc.  87,  88. 

Constitutionality  of  statute  forbidding  crea- 
tion of  monopoly,  see  Constitutionai. 
Law,  344. 

Sufficiency  of  title  of  statute,  see  Statutes, 
135. 

23.  A  violation  of  a  statute  prohibiting 
the  entering  into  a  combination  with  oth- 
ers to  raise  the  price  of  commodities  offered 
for  sale  by  those  forming  the  combination 
cannot  be  excused  by  facts  tending  to  justify 
the  act,  and  which  would  have  been  proper 
and  legal  had  the  members  thereof  acted  in- 
dependently of  the  combination.  State  v. 
Minneapolis  Milk  Co.  51:  244,  144  N.  W.  417, 
124  Minn.  34.  (Annotated) 

24.  That  no  effort  is  made  to  control,  fix, 
or  raise  the  price  of  the  product  of  certain 
plants  which  have  been  bought  in  by  one 
concern  to  control  the  market  and  suppress 
competition,  does  not  render  enforceable  a 
contract  by  which  holders  of  stock  in  such 
concern  agreed  not  to  enter  into  the  busi- 
ness within  the  city  for  a  series  of  years. 
Merchants'  Ice  &  Cold  Storage  Co.  v.  Rohr- 
man,  30:  973,  128  S.  W.  599,  138  Ky.  530. 

25.  A  combination  formed  by  dealers  in 
articles  of  a  similar  nature  in  a  particular 
locality  for  the  purposes  of  fairly  regulat- 
ing the  methods  of  conducting  business  and 
providing  rules  for  fair  dealing  among  mem- 
bers, but  which  exercises  no  improper  con- 
trol over  nonmembers  and  does  not  control 
prices  or  production,  is  not  in  contraven- 
tion of  an  anti-trust  statute  prohibiting 
combinations  and  conspiracies  in  restraint 
of  trade.  State  v.  Duluth  Bd.  of  Trade, 
23:  1260,  121  N.  W.  395,  107  Minn.  506. 

26.  Trade  and  commerce  is  monopolized 
when,  as  a  result  of  efforts  to  that  end,  pre- 
viously competing  businesses  are  so  con- 
centrated in  the  hands  of  a  single  person 
or  corporation,  or  a  few  persons  or  corpo- 
rations acting  together,  that  they  have  pow- 
er practically  to  control  the  prices  of  a 
commodity  and  thus  practically  to  suppress 
competition.  State  v.  Duluth  Bd.  of  Trade, 
23:  1260,  121  N.  W.  395,  107  Minn.  506. 

27.  It  is  no  defense  to  the  illegality  of 
a  contract  or  combination  which  is  in  un- 
reasonable restraint  of  trade  to  show  that 
the  prices  of  the  commodity  which  consti- 
tutes its  subject-matter  have  not  been 
changed,  or  even  that  such  prices  have  been 
lowered.  Pocahontas  Coke  Co.  v.  Powhatan 
Coal  &  C.  Co.  10:  268,  56  S.  E.  264,  60  W. 
Va.  508. 

28.  A  conspiracy  to  corner  the  market 
in  a  commodity,  though  it  may  tend  to  stim- 
ulate competition  for  a  time,  is  within  the 
provisions  of  the  anti-trust  act  of  July  2, 
1890,  making  it  a  criminal  offense  to  en- 
gage in  a  conspiracy  in  restraint  of  inter- 
state commerce,  if  it  also  operates  to 
thwart  the  usual  operation  of  the  laws  of 
supply  and  demand,  to  withdraw  the  com- 
modity from  the  normal  current  of  trade, 
to  enhance  the  price  artificially,  to  ham- 
per users  and  consumers  in  satisfying  their 
needs,  and  to  produce  practically  the  same 
evils   as   does   the   suppression   of    competi- 
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tion.  United  States  v.  Patten,  44:  325,  33 
Sup.  Ct.  Rep.  141,  226  U.  S.  525,  57  L.  ed 
333.  (Annotated) 

29.  A  contract  between  a  manufacturer 
and  wholesale  dealers  throughout  the  United 
States  by  which  the  former  is  to  give  the 
latter  temis  more  favorable  than  he  gives 
pthor  dealers,  and  they  are  to  sell  his  prod- 
uct exclusively,  and  have  the  quantity  of 
the  product  taken  by  them  determined  by 
him ;  and  which  fixes  the  prices  to  be 
charged  retailers, — is  illegal  under  the  Sher- 
man anti-trust  act.  Wheeler-Stenzel  Co.  v. 
National  Window  Glass  Jobbers'  Asso.  10: 
972,  152  Fed.  864,  81  C.  C.  A.  658. 

30.  Jobbers  who  are  compelled  to  become 
parties  to  a  general  undertaking  between 
manufacturers  of  a  household  necessity  for 
the  creation  of  a  corporation  to  act  as  their 
sales  agent  for  the  purpose  of  stifling  com- 
petition between  them,  which  is  void  under 
the  Federal  anti-trust  act,  cannot  be  com- 
pelled by  the  sales  agent  to  pay  for  goods 
purchased  under  and  in  accordance  with  the 
agreement.  Continental  Wall  Paper  Co.  v. 
Lewis  Voight  &  Sons  Co.  19:  143,  148  Fed. 
939,  78  C.  C.  A.  567. 

31.  A  contract  by  all  the  manufacturers 
of  a  necessary  household  commodity,  for 
the  creation  of  a  corporation  to  sell  their  en- 
tire product  at  fixed  prices,  in  which  they 
shall  be  sole  stockholders  in  proportion  to 
their  output  immediately  before  its  forma- 
tion, which  prevents  increase  of  output  by 
any  stockholder  and  requires  makers  of  the 
machinery  used  by  them,  and  the  jobbers  of 
their  product,  who  are  located  in  every  state, 
to  become  parties  to  the  agreement,  so  as  to 
prevent  all  competition  in  the  business,  vio- 
lates the  anti-trust  act  of  Congress.  Con- 
tinental Wall  Paper  Co.  v.  Lewis  Voight  & 
Sons  Co.  19:  143,  148  Fed.  939,  78  C.  C.  A. 
567. 

32.  A  state  statute  forbidding  the  mak- 
ing of  a  condition  of  a  sale  of  property  to 
be  resold,  that  the  purchaser  shall  not  han- 
dle the  goods  of  other  dealers,  is  not  affected 
by  the  Federal  anti-trust  law.  Com.  v. 
Strauss,  11:968,  78  N.  E.  136,  191  Mass. 
545. 

33.  A  proviso  that  the  statute  shall  not 
prohibit  the  making  of  contracts  for  the 
exclusive  sale  of  goods  in  a  statute  for- 
bidding the  making  of  a  condition  of  the 
sale  of  goods  -to  be  resold,  that  the  pur- 
chaser shall  not  deal  in  the  goods  of  any 
other  person,  means  the  exclusive  right  to 
sell  within  a  prescribed  territory.  Com.  v. 
Strauss,  11:968,  78  N.  E.  136,  191  Mass. 
545. 

34.  An  offer  to  sell  goods  to  be  resold, 
subject  to  a  rebate  if  the  purchaser  will  not 
handle  the  goods  of  other  dealers,  may  be 
found  to  include  the  intention  that  the  pur- 
chaser shall  handle  only  the  goods  of  the 
seller,  and  so  to  be  within  the  provisions 
of  a  statute  forbidding  the  making  of  a 
condition  of  the  sale  of  goods  to  be  resold, 
that  the  purchaser  shall  not  sell  the  goods 
of  other  dealers.  Com.  v.  Strauss,  11:  968, 
78  N.  E.  136,  191  Mass.  545. 

35.  A  merchant  undertaking,  for  com- 
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pensation  given  by  a  producer,  to  counter- 
mand orders  which  have  been  secured  by  a 
rival  producer,  and  to  handle  only  the  prod- 
uct of  the  other  contracting  party,  is  a 
party  to  the  conspiracy,  under  a  statute 
providing  for  the  punishment  of  combina- 
tions in  restraint  of  trade.  Standard  Oil 
Co.  V.  State,  10:  1015,  100  S.  W.  705,  117 
Tenn.  618. 

36.  A  contract  by  a  merchant,  in  consid- 
eration of  the  gift  of  a  small  quantity  of 
the  commodity  which  he  is  engaged  in  soil- 
ing, by  the  agent  of  the  manufacturer  whose 
product  he  is  handling,  to  countermand  an 
order  given  a  rival,  and  not  to  handle  the 
latter's  goods,  renders  the  agent  liable  to 
punishment  at  common  law  and  under  a 
statute  making  illegal  any  contract  or  com- 
bination to  lessen  competition.  Standard 
Oil  Co.  v.  State,  10:  1015,  100  S.  W.  705, 
117  Tenn.  618. 

37.  A  contract  binding  a  foreign  corpo- 
ration to  permit  a  local  merchant  to  handle 
its  product  exclusively  in  a  limited  section 
of  the  state,  using  reasonable  efforts  to  pre- 
vent other  agents  from  making  sales  there,^ 
and  binding  the  merchant  to  handle  the 
goods  of  the  corporation  exclusively  within 
the  class  manufactured  by  it,  is  not  ob- 
noxious to  a  statute  forbidding  contracts 
tending  to  lessen  competition,  or  to  ad- 
vance, reduce,  or  control  prices,  or  which 
may  affect  free  competition  in  prices;  nor 
is  it  invalid  under  the  common  law.  Walter 
A.  Wood  Mowing  &  Reaping  Mach.  Co.  v. 
Greenwood  Hardware  Co.  9:  501,  55  S.  E. 
973,  75  S.  C.  378.  (Annotated) 

38.  A  contract  obligating  the  owner  of  an 
undeveloped  tract  of  fire  clay  to  furnish 
for  eight  years  clay  exclusively  to  certain 
persons  engaged  in  marketing  the  product, 
and  refrain  from  operating  another  plant 
on  any  land  owned  by  him  in  the  state,  obli- 
gating certain  experts  in  the  preparation  of 
the  clay  to  operate  the  plant  on  such  tract, 
and  obligating  the  purchasers  not  to  obtain 
clay  elsewhere,  to  cease  operating  the  plant 
owned  by  them,  and  to  take  a  certain  amount 
of  clay  per  day,  all  of  which  would  tend  ta 
increase  the  business  of  the  respective  par- 
ties,— does  not  violate  a  statute  forbiumng 
combinations  to  limit  the  quantity  0?  ^n 
article  to  be  mined,  produced,  or  sold  in  the 
state.  Lanyon  v.  Garden  City  Sand  CiT  9: 
446,  79  N.  E.  313,  223  111.  616.  (Annotated) 
Food;  grain. 

39.  A  combination  of  several  persons  and 
corporations,  all  independent  dealers  in 
milk  and  cream,  to  raise  and  increase  the 
price  thereof,  is  a  violation  of  §§  5108  and 
5169,  Minn.  Rev.  Laws  1905,  prohibiting  the 
entering  into  a  combination  with  others  to 
raise  the  price  of  commodities  offered  for 
sale  by  those  forming  the  combination,  al- 
though the  increased  price  was  necessary  ta 
afford  a  profit.  State  v.  Minneapolis  Milk 
Co.  51:  244,  144  N.  W.  417,  124  Minn.  34. 

40.  A  contract  by  the  manufacturer  of  a 
particular  brand  of  flour  sold  in  a  certain 
market,  with  retailers,  as  ancillary  to  his 
wholesaling  the  product  to  them,  that  they 
will  maintain  a  minimum  price,  is  valid,  if 
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it  is  necessary  to  the  continued  production 
of  his  product,  involves  less  than  a  control- 
ling part  of  that  commodity  in  the  market, 
and  the  price  fixed  is  fairly  necessary  to 
his  protection,  and  affords  only  a  fair  profit 
to  the  contracting  parties.  Fisher  Flouring 
Mills  Co.  V.  Swanson,  51:  522,  137  Pac.  144, 
76   Wash.   649.  (Annotated) 

41.  An  organization  of  farmers  for  the 
purpose  of  creating  a  live  stock  market 
at  a  certain  shipping  point,  which  requires 
the  members  to  sell  their  stock  to  the  as- 
sociation under  a  penalty  of  5  cents  per 
hundredweight  in  case  they  sell  to  another, 
is  illegal  as  in  restraint  of  trade.  Reeves 
V.  Decorah  Farmers'  Co-operative  Soc. 
44:  1 104,  140  N.  W.  844,  160  Iowa,  194. 

(Annotated) 

42.  An  attempt  by  a  particular  manu- 
facturer of  olive  oil,  whose  product  is  not 
any  large  proportion  of  that  sold  in  the 
market  sup])iied  by  him,  to  maintain  the 
price  at  wliich  it  shall  be  sold  through  con- 
tracts with  the  retailers,  is  not  invalid  as 
an  attempt  to  create  a  monopoly.  Grogan 
V.  Chafl'ee.  27:  395,  105  Pac.  745,  156  Cal. 
611.  (Annotated) 

43.  An  agreement  between  two  dealers 
to  buy  for  joint  account  wheat  for  delivery 
during  a  certain  month,  in  quantities  so 
large  as  to  enable  tliem  to  control  the  price 
of  wheat  during  that  month,  is  not  within 
the  prohibition  of  a  statute  making  unlaw- 
ful, trusts,  agreements,  or  combinations  to 
fix  prices.  C.  H.  Albers  Commission  Co.  v. 
Spencer,  11:  1003,  103  S.  W.  523,  205  Mo. 
105. 

44.  One  who  has  contracted  to  sell  wheat 
for  future  delivery  at  a  certain  price  can- 
not refuse  to  comply  with  his  contract  be- 
cause the  other  contracting  party  has  cor- 
nered the  market,  under  a  statute  making 
unlawful,  combinations  to  fix  prices,  where 
the  penalty  provided  by  the  statute  is  to 
be  enforced  by  the  state.  C.  H.  Albers  Com- 
mission Co.  V.  Spencer,  11:  1003,  103  S.  W. 
523,  205  Mo.  105. 

Coke. 

45.  An  agreement  by  which  various  man- 
ufacturers of  coke  agree  to  deliver  their 
entire  output  to  a  specified  corporation, 
which  is  to  act  as  their  sole  sales  agent  and 
to  dispose  of  the  product  at  the  best  mar- 
ket price,  is  an  unreasonable  restraint  of 
trade,  and  void  because  against  public  pol- 
iev.  Pocahontas  Coke  Co.  v.  Powhatan  Coal 
&'C.  Co.  10:  268,  56  S.  E.  264,  60  W.  Va 
508.      • 

Proprietary  med'cines. 
See  also  Patent  Medicines. 

46.  A  system  of  contracts  by  which  a 
manufacturer  of  medicine  under  a  secret 
formula,  which  he  puts  upon  the  market 
under  a  tradename  and  in  a  trade  dress,  un- 
dertakes to  control  the  retail  price  by  fixing 
the  price  at  which  it  shall  be  sold,  and  the 
dealers  who  may  secure  it,  is  void  as  in  re- 
straint of  trade.  W.  H.  Hill  Co.  v.  Gray  & 
Worcester.  30:  327,  127  N,  W.  803,  163  Mich. 
12. 

47.  Persons  agreeing  to  a  plan  to  main- 
tain the  prices  of  proprietary  medicines  by 
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refusing  to  sell  to  aggressive  cutters  are 
not,  unless  they  expressly  agree  thereto, 
responsible  for  the  acts  of  a  retailers'  as- 
sociation which  is  a  party  to  the  agreement, 
in  putting  in  force  coercive  measures 
against  aggressive  cutters  by  requesting 
wholesalers  of  general  druggists'  supplies  to 
desist  from  selling  to  aggressive  cutters, 
and  reporting  their  replies  to  the  organized 
retailers;  the  effective  working  of  which 
would  drive  the  aggressive  cutters  out  of 
business.  Jayne  v.  Loder,  7:  984,  149  Fed. 
21,  78  C.   C.  A.  653. 

48.  That  each  proprietor  and  wholesaler 
of  patent  medicines  is  permitted  to  deter- 
mine for  himself  to  what  retailers  he  will 
refuse  to  sell  does  not  prevent  an  under- 
taking on  the  part  of  associations  of  pro- 
prietors, wholesalers,  and  retailers  to  pre- 
vent rate  cutting  from  being  within  the 
Sherman  anti-trust  act,  if  they  bind  them- 
selves by  an  agreement  not  to  sell  to  aggres- 
sive cutters  of  prices,  and  the  agreement 
is  enforced  by  the  retailers  notifying  whole- 
salers who  are  aggressive  cutters,  and  put- 
ting upon  the  list  of  aggressive  cutters  all 
wholesalers  who  do  not  desist  from  selling 
to  persons  on  the  list  so  furnished;  the 
result  of  which  is  greatly  to  increase  the 
cost  of  proprietary  medicines  to  consumers 
throughout  the  country.  Jayne  v.  Loder, 
7:  984,  149  Fed.  21,  78  C.  C.  A.  653. 

(Annotated) 

49.  The  attempt  on  the  part  of  the  manu- 
facturer of  a  medicine  made  under  a  secret 
formula  to  control  the  selling  price  by 
means  of  contracts  with  merchants  who  han- 
dle it  is  not  within  the  exemption  from  com- 
mon-law rules  against  monopoly  and  re- 
straint of  trade  and  the  Federal  anti-trust 
act,  and  is  not  binding  upon  dealers  who  are 
not  parties  to  it,  though  they  f)urchase 
from  others  who  are  such  parties.  John  D. 
Park  &  Sons  Co.  v.  Hartman,  12:  iqq,  153 
Fed.  24,  82  C.  C.  A.  158. 

50.  Covenants  imposed  by  the  vendor  of 
medicine  manufactured  under  a  secret  for- 
mula, upon  vendees  and  subvendees,  govern- 
ing the  price  at  which  it  is  to  be  sold  to 
consiuners  and  merchants  who  shall  be  al- 
lowed to  make  sales,  are  not  such  reasonable, 
partial  restraints  for  his  own  protection 
that  equity  will  interpose  to  enforce  them. 
John  D.  Park  dfc'Sons  Co.  v.  Hartman,  12: 
135,  153  Fed.  24,  82  C.  C.  A.  158. 

51.  The  proprietor  of  a  medicine  made 
under  a  secret  formula  cannot,  by  means  of 
contracts  with  merchants  handling  the 
product,  destroy  the  competition  between 
wholesalers  and  retailers  thereof,  and  bind|> 
them  to  maintain  a  uniform  price  to  con- 
sumers. John  D.  Park  &  Sons  Co.  v.  Hart- 
man, 12:  135,  153  Fed.  24,  82  C.  C.  A.  158. 

(Annotated) 
Beer. 

52.  In  a  suit  to  enforce  a  covenant  in  a 
lease,  providing  that  no  beer  save  that  of 
a  particular  manufacture  shall  be  sold  on  the 
premises,  the  fact  that  the  lessor  is  a  mem- 
ber of  a  combination  formed  for  the  pur- 
pose of  controlling  the  trade  in  that  product 
is   no   defense,   when   the   lease  in   itself  is 
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lawful   and  contravenes   no   requirement   of 

public     policy.     Joseph     Schlitz    Brew.    Co. 

V.  Nielsen,  8:  494,  110  N.  W.  746,  77  Neb. 

868. 

Seed. 

See  also  infra,  58. 

53.  A  contract  bv  the  principal  dealers 
in  a  certain  kind  of  seed  to  form  a  secret 
partnership  to  control  pricos,  distribute 
holdings,  and  share  profits  and  losses  of  the 
business,  is  void  as  in  restraint  of  trade. 
Brent  v.  Gay,  41:  1034,  149  S.  VV.  915,  149 
Ky.  615. 

Ice. 

54.  Contracts  by  which  a  corporation 
which  buys  up  and  consolidates  all  but  a 
small  percentage  of  the  ice  manufacturing 
plants  of  the  city,  in  order  to  control  the 
market  and  suppress  competition,  requires 
stockholders  of  the  absorbed  plants  to  re- 
frain from  re-engaging  in  the  business  for 
a  period  of  ten  years,  are  void  as  a  restraint 
of  trade,  and  are  within  a  statute  declaring 
guilty  of  conspiracy  any  corporation  or  in- 
dividual which  shall  enter  into  any  contract 
having  for  its  object  the  limiting  of  the 
quantity  of  any  commodity  to  be  produced, 
and  cannot  be  enforced  by  a  corporation 
organized  to  take  over  the  business,  proper- 
ty, and  contracts  of  the  one  which  effected 
the  consolidation.  Merchants'  Ice  &  Cold 
Storage  Co.  v.  Rohrman,  30:  973,  128  S.  W. 
599,  138  Ky.  630. 

Fetroleum. 

55.  The  combination  of  ^he  stocks  of 
the  various  corporations  trading  in  petro- 
leum and  its  products  in  the  hands  of  a 
holding  company,  with  the  intent  to  exclude 
others  from  the  trade,  and  thus  centralize 
in  the  combination  the  perpetual  control 
of  the  movement  of  these  commodities  in 
the  channels  of  interstate  and  foreign  com- 
merce, constitutes  a  violation  of  the  pro- 
hibitions of  the  act  of  July  2,  1890,  §§ 
1,  2,  against  combinations  in  restraint  of 
interstate  or  foreign  commerce,  or  the  mo- 
nopolization or  attempt  to  monopolize  any 
part  of  such  trade  or  commerce.  Standard 
Oil  Co.  V.  United  States,  34:  834,  31  Sup. 
Ct.  Rep.  502,  221  U.  S.  1,  55  L.  ed.  619. 
Cotton;  cotton-seed  products. 

56.  A  conspiracy  to  run  a  corner  in  the 
available  supply  of  a  staple  commodity, 
such  as  cotton,  normally  a  subject  of  inter- 
state trade  and  commerce,  to  be  accom- 
plished by  purchases  for  future  delivery, 
coupled  with  a  withholding  from  sale  for 
a  limited  time,  thereby  enhancing  artificial- 
ly its  price  to  all  buyers  throughout  the 
country,  is  within  the  terms  of  the  anti- 
trust act  of  July  2,  1890,  §  1,  which  makes 
it  a  criminal  offense  to  engage  in  a  con- 
spiracy in  restraint  of  interstate  commerce, 
since  by  its  necessary  operation  it  will  di- 
rectly and  materially  impede  and  burden 
such  commerce.  United  States  v.  Patten, 
44:  325,  33  Sup.  Ct.  Rep.  141,  226  U.  S. 
525,  57  L.  ed.  333. 

57.  An  agreement  between  two  buyers  of 
cotton  in  a  certain  district  of  a  state,  that 
each  should  pay  the  other  a  certain  amount 
upon  every  pound  of  cotton  bought  by  him 
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within  the  district,  and  that  one  should  give 
the  other  an  option  to  furnish  needed  cot- 
ton at  the  price  v^ich  the  former  was  will- 
ing to  pay,  is  void  as  against  public  policy. 
Arnold  v.  .Jones  Cotton  Co.  12:  150,  44  So. 
662,  152  Ala.  501.  (Annotated) 

58.  A  contract  by  a  manufacturer  of  cot- 
ton-seed products,  in  order  to  secure  the 
withdrawal  of  a  competitor  from  his  terri- 
tory, to  deliver  to  him  a  certain  amount  of 
seed  during  the  season  and  assume  the  con- 
tract by  which  the  competitor's  agency  is- 
established,  is  invalid  under  a  statute  de- 
fining a  trust  or  combine  as,  inter  alia,  a 
combination  intended  to  hinder  competition 
in  the  purchase  of  a  commodity,  and  render- 
ing invalid  every  contract  relative  to  tlie 
business  of  such  trust  or  combine.  Kos- 
ciusko Oil  Mill  &  Fertilizer  Co.  v.  Wilson 
Cotton  Oil  Co.  8:  1053,  43  So.  435,  90  Miss. 
551. 

Liumber. 

59.  An  association  of  retail  dealers  in 
lumber,  organized,  as  stated  by  its  constitu- 
tion, to  prevent  its  members  from  being  sub- 
jected to  competition  of  wholesalers,  which 
requires  a  fixed  amount  of  stock,  continu- 
ously carried,  to  entitle  a  dealer  to  mem- 
bership, and  levies  upon  and  collects  from 
wholesale  dealers  a  penalty  in  case  they 
make  sales  to  consumers  directly,  or  to  re- 
tail dealers  not  eligible  to  membership  in 
the  association,  is  unlawful,  under  Neb. 
Comp.  Stat.  1901,  chap.  91a,  §  1,  which  pro- 
hibits any  combination  intended  to  prevent 
others  from  conducting  or  carrying  on  the 
same  business,  or  which  tends  to  preclude 
free  and  unrestricted  competition.  Cleland 
V.  Anderson,  5:  136,  92  N.  W.  306,  96  N.  W. 
212,  98  N.  W.  1075,  66  Neb.  252,  105  N.  W. 
1092,  75  Neb.  273.  (Annotated) 

c.  To   control  prices  for  services   gen~ 
erally. 

(See  also  Conspiracy,  II.  c,  in  Digest  L.R.A^ 
1-10.) 

60.  An  agreement  or  combination  for  the 
purpose  of  fixing  and  determining  the  value 
of  wages  or  other  charges  for  personal  serv- 
ices is  not  within  the  purview  of  an  anti- 
trust statute  prohibiting  combinations  and 
conspiracies  in  restraint  of  trade.  State- 
V.  Duluth  Bd.  of  Trade,  23:  1260,  121  N.  W. 
395,  107  Minn.  506.  (Annotated) 

61.  An  agreement  to  fix  the  price  of 
laundry  work  is  not  within  the  operation  of 
a  statute  declaring  it  to  be  a  conspiracy 
to  become  a  party  to  an  agreement  to  fix 
the  price  of  any  commodity,  convenience, 
or  repair,  of  any  article  or  thing  whatso- 
ever. State  ex  rel.  Moose  v.  Frank,  52: 
1149,  169  S.  W.  333,  —  Ark.  — . 

62.  A  board  of  trade,  the  main  pur- 
pose and  effects  of  which  are  to  foster  the 
trade  and  increase  the  business  of  those  wha 
make  and  operate  it,  and  which  only  indirect- 
ly and  remotely  restricts  competition  in  such 
trade  by  providing  that  all  members  thereof 
shall  charge  a  uniform  and  determined  rate 
of  commission  for  selling  grain  for  nonmem- 
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bers,  but  which 'itself  neither  buys  nor  sells 
grain, — is  not  a  combination  or  conspiracy 
within  the  meaning  of  an  anti-trust  statTite 
prohibiting  combinations  and  conspiracies 
in  restraint  of  trade.  State  v.  Duluth  Bd. 
of  Trade,  23:  1260,  121  N.  W.  395,  107  Minn. 
506. 

63.  A  rule  of  an  incorporated  board  of 
trade,  which  provides  that  all  members  of 
the  board  shall  charge  a  uniform  and  de- 
termined rate  of  commission  for  selling 
grain  for  nonmembers,  and  provides  penal- 
ties for  the  violation  thereof,  is  not  in  vio- 
lation of  an  anti-trust  statute  prohibiting 
combinations  and  conspiracies  in  restraint 
of  trade,  as  its  direct  and  necessary  ten- 
dency is  neither  to  restrain  trade  by  pre- 
venting competition  in  the  business  of  buy- 
ing and  selling  grain,  nor  to  limit,  fix,  con- 
trol, maintain,  or  regulate  the  price  or  pro- 
duction of  any  article  of  trade,  manufac- 
ture, or  use,  bought  and  sold  within  the 
state,  nor  to  prevent  or  limit  competition 
in  the  puchase  and  sale  thereof.  State  v. 
Duluth  Bd.  of  Trade,  23:  1260,  121  N.  W. 
395,  107  Minn.  506. 

64.  Personal  ^rvices  of  a  physician  are 
not  a  commodity  within  the  meaning  of  a 
statute  relating  to  pools  and  trusts,  and 
making  guilty  of  a  conspiracy  persons  who 
combine  to  regulate  or  fix  the  price  of  any 
article  of  merchandise  or  comm.odity,  or  to 
fix  or  limit  the  amount  or  quantity  of  any 
article,  commodity,  or  merchandise  to  be 
manufactured,  mined,  produced,  or  sold  in 
the  state.  Rohlf  v.  Kasemeier,  23:  1284,  118 
N.  W.  276,  140  Iowa,   182. 

Of  labor  organizations. 
Exempting  labor  organizations  from  statute, 
see  Constitutional  Law,  300. 

65.  A  labor  organization  the  object  and 
purpose  of  which  is  to  shorten  hours  of 
work  and  increase  the  pay  of  the  members 
is  not  an  unlawful  combination  in  restraint 
of  trade,  although  one  method  by  which  the 
object  is  to  be  obtained  is  to  refuse  to  work 
for  concerns  which  do  not  comply  with  its 
demands.  Lohse  Patent  Door  Co.  v.  Fuelle, 
22:  607,  114  S.  W.  997,  215  Mo.  421. 

66.  A  mere  agreement  between  an  em- 
ployer and  a  labor  organization  that  he 
shall  maintain  union  wages,  hours  of  labor, 
and  conditions  of  employment,  and  treat 
organized  labor  wisely  and  upon  a  friendly 
basis,  does  not  provide  for  a  closed  shop, 
so  as  to  raise  the  question  of  the  validity 
of  the  contract  as  tending  to  create  a  mo- 
nopoly. Post  V.  Buck's  Stove  &  Range  Co. 
43:  498,  200  Fed.  918,  119  C.  C.  A.  214. 

67.  That  a  union  label  is  advantageous 
to  the  community,  in  that  it  stands  for 
skilled  labor,  and  improved  sanitary  con- 
ditions, and  long-termed  contracts,  does 
not  entitle  its  owner  to  monopolize  the 
labor  market  by  making  the  right  to  its 
use  one  element  of  the  consideration  upon 
which  employers  refrain  from  employing 
nonunion  labor.  Connors  v.  Connolly,  45: 
564,  86  Atl.  600,  86  Conn.  641. 

68.  An  agreement  between  a  mason  con- 
tractors' association  and  a  bricklayers' 
union  that  the  installation  of  fireproofing 
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shall  not  be  sublet  does  not  create  a  monop- 
oly. National  Fireproofing  Co.  v.  Mason 
Builders'  Asso.  26:  148,  169  Fed.  259,  94 
C.  C.  A.  535. 

d.  Of  railroad  companies  or  carriers. 

(See  also  Conspiracy,  II.  d,  in  Digest  L.R.A. 
1-70.) 

Contracts  between  two  persons  in  restraint 
of  trade,  see  Contracts,  III.  e. 

Power  of  corporation  to  purchase  stock  of 
other  corporations,  see  Coeporations, 
IV.  b. 

69.  The  existence  of  a  state  commission 
with  power  to  regulate  the  rates  of  rail- 
roads and  express  companies  does  not  take 
such  companies  out  of  the  operation  of  a 
statute  forbidding  combinations  affecting 
transportation,  competition  therein,  and  the 
cost  thereof.  State  v.  Missouri,  K.  &  T.  R. 
Co.  5:  783,  91  S.  W.  214,  99  Tex.  516. 

70.  A  contract  between  a  railroad  and 
express  company  giving  the  latter  exclusive 
facilities  for  doing  express  business  over 
the  former's  line  is  within  the  prohibition 
of  a  statute  forbidding  trusts,  which  are 
defined  to  be  combinations  to  create  re- 
strictions in  the  free  pursuit  of  any  busi- 
ness authorized  by  law,  where  the  statute 
gives  express  companies  equal  rights  upon 
the  railways.  State  v.  Missouri,  K.  &  T. 
R.  Co.  5:783,  91  S.  W.  214,  99  Tex.  516. 

(Annotated) 

71.  An  agreement  between  railroad  com- 
panies and  citizens  of  a  municipal  corpora- 
tion for  the  issuance  of  special  rate  tickets 
for  transportation  to  and  from  certain  en- 
tertainments to  be  held  at  the  municipality 
does  not  violate  the  anti-trust  acts,  al- 
though the  purpose  is  to  maintain  the  regu- 
lar transportation  rates  to  persons  not  us- 
ing excursion  tickets.  Lytle  v.  Galveston, 
H.  &  S.  A.  R.  Co.  10:  437,  99  S.  W.  396, 
100  Tex.  292. 

As  to  rebates. 

Evidence  on  trial  for  conspiracy  to  induce 

shipper  to  receive  rebates,  see  Evidence, 

843,  1890. 

72.  The  consummation  of  the  oflFense  of 
receiving  a  rebate  contrary  to  law  does  not 
absolve  from  punishment  for  conspiracy 
strangers  who  conspired  to  induce  the  guilty 
party  to  commit  the  offense.  Thomas  v. 
United  States,  17:  720,  156  Fed.  897,  84  C. 
C.  A.  477. 

73.  One  who,  in  the  guise  of  a  transpor- 
tation agent,  induces  a  shipper  to  permit 
him  to  route  his  freight  for  a  compensa- 
tion to  be  secured  from  the  railroad  com- 
pany to  which  the  transportation  is  confided, 
in  the  guise  of  exaggerated  claims  for  loss, 
damage,  and  overcharge  or  commissions,  is 
punishable  for  conspiracy  to  induce  viola- 
tion of  the  "Elkins  law."  Thomas  v.  United 
States,  17:  720,  156  Fed.  897,  84  C.  C.  A. 
477.  (Annotated) 
Telepbone   companies. 

74.  A  contract  between  local  telephone 
companies  operating  in  different  fields,  for 
exclusive  physical  connections  of  their  lines 
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for  through  business,  is  not  prohibited  by 
statutes  against  pools  and  trusts.  Home 
Teleph.  Co.  v.  Sarcoxie  Light  &  'J'eleph.  Co. 
36:  124,  139  S.  W.  108,  236  Mo.  114. 

( Annotated ) 

75.  A  contract  between  a  local  and  long 
distance  telephone  company  for  exclusive 
interchange  of  long  distance  business  to  and 
between  the  place  where  the  local  company 
operates  is  void  as  against  public  policy. 
Union  Trust  &  Sav.  Bank  v.  Kinloch  Long 
Distance  Teleph.  Co.  45:  465,  101  N.  E.  535, 
258  111.  202.  (Annotated) 

76.  A  contract  by  a  telephone  company 
doing  only  long-distance  business,  with  a 
local  company  doing  no  long-distance  busi- 
ness, by  which  the  former  undertakes  to 
furnish  apparatus  to  the  latter,  and  re- 
quires it  not  to  extend  its  lines  so  as  to 
transact  long-distance  business  or  make 
long-distance  connections  with  other  com- 
panies without  the  consent  of  the  contract- 
ing party,  does  not  violate  a  statute  making 
unlawful  any  combination  or  contract  in 
restraint  of  trade,  or  which  shall  monopolize 
or  attempt  to  monopolize  the  production, 
management,  or  control  of  any  kind  of 
business.  Cumberland  Teleph.  &  Teleg.  Co. 
V.  State  ex  rel.  Hudson,  39:  277,  54  So.  670, 
100  Miss.  102. 

e.  Of  insurers. 

(See  also  Conspiracy,  II.  e  in  Digest  L.R.A. 

1-10.) 

Contracts  collateral  to,  see  Insurance,  874. 
Repeal  of  statute  as  to,  see  Statutes,  139, 
33L 

77.  A  contract  in  restraint  of  trade,  en- 
tered into  by  fire  insurance  companies, 
the  necessary  effect  and  the  actual  result 
of  which  is  to  control  such  business  with- 
in a  certain  area,  and  therein  to  fix  and 
regulate  prices  so  as  to  limit  or  eliminate 
competition,  to  the  injury  of  the  public, 
is  contrary  to  public  policy,  and  ultra  vires 
such  corporations,  and  may  be  restrained  in 
equity,  at  the  suit  of  the  attorney  general. 
State  ex  rel.  McCarter  v.  Firemen's  Ins.  Co. 
(N.  J.  Err.  &  App.)  29:  1194,  73  Atl.  80, 
414,  74  N.  J.  Eq.  372. 

78.  A  rule  of  a  board  of  fire  underwriters 
of  a  city  organized  to  promote  harmony  and 
correct  practices  in  fire  underwriting,  that 
no  member  shall  take  the  agency  of  a  com- 
pany which  is  already  represented  in  the 
city,  is  not  unreasonable,  arbitrary,  or  op- 
pressive, and  violates  no  principle  of  pub- 
lic policy.  Louisville-  Bd.  of  Fire  Under- 
writers V.  Johnson,  24:  153,  119  S.  W.  153, 
133  Ky.  797.  _  (Annotated) 

79.  A  combination  of  fire  insurance  com- 
panies and  associations  doing  business  in 
a  certain  city,  to  create  and  maintain  a 
monopoly  in  the  fire  insurance  business  in 
such  city,  and  to  regulate  and  control  the 
insurance  rates,  is  not  a  criminal  conspira- 
cy. Harris  v.  Co  a.  38:  458,  73  S.  E.  561, 
113  Va.  746.  (Annotated) 

80.  Concerted  action  by  the  fire  insur- 
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ance  companies  doing  business  in  a  certain 
city,  in  raising  the  insurance  rates  to  meet 
a  license  tax  imposed  upon  the  business,  is 
not  a  criminal  conspiracy.  Harris  v.  Com. 
38:  458,   73   S.   E.   561,    113   Va.   746. 

81.  Concerted  action  by  the  fire  insur- 
ance companies  doing  business  in  a  certain 
city,  in  raising  the  insurance  rates  to  com- 
pel the  municipal  authorities  to  repeal  the 
imposition  of  a  franchise  tax  upon  the 
business,  is  not  a  criminal  conspiracy  be- 
cause of  the  motive  of  the  act.  Harris  v. 
Com.  38:  458,  73  S.  E.  561,  113  Va.  746. 

82.  Foreign  insurance  companies  doing 
business  in  a  state  cannot  conspire  or  agree 
together  to  withdraw  from  the  state  in  a 
body  and  cancel  their  policies  in  force  there- 
in, upon  change,  to  their  detriment,  of  the 
laws  under  which  they  are  doing  business. 
State  ex  rel.  Barker  v.  Assurance  Co.  46: 
955,  158  S.  W.  640,  251  Mo.  278. 

(Annotated) 


MONUMEJfT. 

Acquisition  by  user,  of  right  to  visit  on  pri- 
vate property,  see  Easements,  8. 

Discretion  of  executors  as  to  amount  to  be 
spent  for,  see  Executobs  and  Admin- 
isteators,  40. 

Recovery  for,  against  decedent's  estate,  see 
Executors  and  Administrators,  100. 

Succession  tax  on  money  reserved  by  testa- 
tor for  erection  of,  see  Taxes,  296-298. 

Construction  of  provision  for,  in  will,  see 
Wills,  127. 


MOORINGS. 


Master's  liability  for  servant's  negligence 
in  casting  oflf,  see  Master  and  Serv- 
ant, 938. 


MORAL   OBLIGATION. 

As  consideration  for  promise,  see  Con- 
tracts, 103-106. 

Appropriation  of  public  money  in  discharge 
of,  see  Public  Money,  14,  16. 


MORAL  TURPITUDE. 

Right  of  action  arising  out  of,' see  AcnoN 

OB  Suit,  5. 
As   ground    for    divorce,    see   Divobce   ajto 

Separation,  60. 


MORGUE. 


Appointment   by    coimty   commissioners    of 
morgue  keeper,  see  Counties,  36,  38. 
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MORPHINE. 

Wife's  right  of  action  for  sale  of,  to  hus- 
band, see  Husband  and  Wife,  182, 
183. 

♦•  » 


MORTALITY  TABLES. 

See  Life  Tables. 


MORTGAGE. 


I.  Nature,    validity;   and  effect,    1— 
34. 

a.  In  general;  delivery,  1—5. 

b.  What  constitutes,   6—15. 

c.  What  property  covered;  de- 

scription   of   property,    16, 
17. 

d.  Validity,   18-20. 

e.  Rights  and  liabilities  of  par- 

ties generally,  21—33. 

f.  Tinistees     and     bondholders, 

34:. 

II.  Priority,   35—46. 

a.  As  to  other  mortgages,  35— 

38. 
6.  As  to  judgments   and   other 
liens  and  equities,   39—46. 
III.  Vendee    of    mortgagor;    assump- 

tion  of  debt,  47— 50. 
IV.  Assignment,   51—60. 
V.  Satisfaction;    discharge;   release, 
61-82. 
VI.  Enforcement,  83—145. 

a.  Generally;  effect,  83—91. 

b.  On    default    of   interest,    in- 

stalment,   taxes,    etc.,    92— 
100. 

c.  Who  may  foreclose;  parties, 

101-105. 

d.  Bef crises,  106. 

f  e.  Relief;    decree;    effect   as   to 

ftmd,    107-109. 

f.  Strict    foreclosure;    foreclos- 

ure by  advertisement,  110. 

g.  Sale. 

1.  In  general. 

2.  Under  power,   111—114. 

3.  Quantity     sold;     selling 

in  parcels,  115—121. 

4.  Purchasers      and      their 

rights,  title,  etc.,   122— 
137. 

5.  Confirm,ation;         setting 

aside;      resale,       138— 
143. 
h.  Surplus ;  proceeds,  144,  145. 
i.  Deficiency       and      judgment 

therefor, 
j.  Subseqtient  suit. 
VII.  Redemption,   146-172. 

a.  In   general;   right   of,    146— 

152. 
h.  Who  may  redeem,  153—163. 

c.  Time;  amount,   164 — 167. 

d.  Mode  and  effect,   168-172. 
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Acknowledgment  of,  see  Acknowledgment, 

3,4. 
Adverse  possession  of  mortgaged  property, 
see  Adverse  Possession,  22,  23. 

Appeal  from  judgment  refusing  to  establish 
mortgage  lien,  see  Appeal  and  Ebrob, 
7. 

Preferential  mortgage  by  bankrupt,  see  Ap- 
peal and  Ebkob,  979;  Bankruptcy, 
75,  82. 

Effect  of  bankruptcy  on,  see  Bankruptcy, 
26,  105. 

Effect  on  negotiability  of  note  of  insertion 
in  mortgage  given  to  secure  it  of  pro- 
vision as  to  payment  of  taxes,  see  Bills 
AND  Notes,  61. 

Effect  of  provision  for  attorneys'  fees  in, 
on  negotiability  of  note  secured  there- 
by, see  Bills  and  Notes,  62,  63. 

Payment  to  mortgagee  of  amount  of  note 
secured  by,  see  Bills  and  Notes,  132. 

Bona  fide  purchaser  of  notes  secured  by,  see 
Bills  and  Notes,  129,  150. 

To  loan  association,  see  Building  and  Loan 
Associations,  III. 

As  to  chattel  mortgage,  see  Chattel  Mort- 
gage. 

As  cloud  on  title,  see  Cloud  on  Title,  4_,  12. 

Effect  of  withdrawal  by  mortgagee  of  offer 
by  way  of  compromise,  see  Compro- 
mise and  Settlement,  9. 

Usury  in,  see  Conflict  of  Laws,  37 ; 
Usury. 

Guaranty  of  principle  and  interest  on  mort- 
gages sold,  see  Corporations,  305,  329; 
Guaranty,  22, 

By  insolvent  corporation  as  preference,  see 
Corporations,  403. 

Rights  of  foreign  corporation  taking  title 
without  complying  with  local  statute 
as  against  unrecorded  mortgage  lien, 
see  Corporations,  434. 

Duty  of  tenant  in  common  in  possession  to 
pay  interest  on,  see  Cotenancy,  14,  15. 

Outstanding  mortgage  as  breach  of  covenant 
against  encumbrances,  see  Covenants 
and  Conditions,  85. 

Effect  of  return  of  mortgaged  property 
seized  for  debt  of  mortgagor  without 
satisfying  mortgage  debt  as  required 
by  statute,  see  Damages,  717. 

Securing  alimony,  effect  of  mortgagor's 
death,  see  Divorce  and  Separation, 
127. 

Right  to  dower  in  homestead  free  from  pur- 
chase-money mortgage,  see  Dower,  37. 

Payment  of  taxes  to  avoid  maturing  of 
mortgage,  as  payment  under  duress, 
see  Duress,  3. 

Ejectment  against  one  claiming  to  hold  as 
mortgagee,  see  Ejectment,  8. 

Estoppel  by  recitals  in  purchase-money 
mortgage,  see  Estoppel,  31. 

Parol  evidence  as  to,  see  Evidence,  VI.  i. 

Burden  of  proving  that  mortgage  was  not 
merged  in  deed,  see  Evidence,  570. 

Compelling  attorney  to  produce  mortgage 
belonging  to  client,  see  Evidence,  1302. 

Evidence  of  declarations  of  mortgagor,  see 
Evidence,    1446-1448. 

Evidence,    in    action    by    mortgagor    to   re- 
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cover  possession,  that  mortgagor  gave 
permission  to  enter  under  mortgage, 
see  Evidence,  1997. 

Joinder  of  liusband  and  wife  in,  as  evidence 
of  community  character  of  land,  see 
Evidence,  2180. 

Liability  of  recorder  for  n^ligent  failure  to 
record   mortgage,    see   Evidence,   2201. 

SufiBciency  of  evidence  to  justify  cancelation 
of,  see  Evidence,  2276. 

Setting  aside  mortgage  in  fraud  of  creditors, 
see  Fraudulent  Conveyances,  34,  56. 

On  homestead,  see  HoMESXEiU),  IV.  a. 

By  husband  or  wife  to  third  person,  see 
Husband  and  Wife,  II.  f. 

Of  infant's  land,  see  Infants,  II. 

Injunction  to  enforce  provision  in,  see  In- 
junction, 57. 

Power  of  insurance  agent  to  issue  policy 
on  his  own  property  in  favor  of  mort- 
gagee, see  Insurance,  4.5. 

Notice  to  mortgagee  of  cancelation  of  policy 
on  property,  see  Insurance,  162. 

Acquisition  by  inortgagee  of  title  to  prop- 
erty covered  by  policy  protecting  mort- 
gagee's interest  as  breach  of  condition 
against  transfer  of  title,  see  Insurance, 
238. 

Insurance  taken  out  by  mortgagee  by  mis- 
take as  other  insurance  within  mean- 
ing of  policy  taken  out  by  mortgagor, 
see  Insurance,  294. 

Modification  of  general  judgment  against 
one  conveying  land  as  security  for  debt, 
see  Judgment,  66. 

Right  of  one  taking  mortgage  from  judg- 
ment debtor  to  challenge  amount  of 
judgment,  see  Judgment,  126. 

Describing  mortgagee  by  their  firm  name 
ottly  in  decree  quieting  title  as  to  mort- 
gage, see  Judgment,  128. 

Right  to  jury  trial  in  suit  to  cancel,  see 
Jury,  22. 

Levy  on  mortgaged  property,  see  licvr  and 
Seizure,  4.  \ 

Effect  of  indorsement  of  proceeds  of,  on  note 
secured  by  it,  on  running  of  limitations, 
see  Limitation  of  Actions,  320-323. 

Mortgagee  as  owner  within  meaning  of  me- 
chanics' lien  law,  see  Mechanics' 
Liens,  4. 

Effect  of  taking  as  security  to  defeat  me- 
chanics' liens,  see  Mechanics'  Liens, 
81. 

On  waterworks  plant,  consideration  of,  in 
determining  amount  of  indebtedness, 
see  MuNicn'AL  CoRroRAXiONS,  265. 

Notice  to  mortgagee  by  possession,  see 
Notice,  69,  75. 

Liability  of  registrar  of  deeds  for  failure 
to  index,  see  Officers,  103,  104. 

Who  may  maintain  action  to  annul,  see 
Parties,  26. 

Who  may  maintain  action  on  past-due  cou- 
pons of  bonds  secured  by  mortgage,  see 
Parties,  43. 

Right  of  insured  to  maintain  action  on 
policy  containing  mortgage  clause,  see 
Parties,  46. 
Joinder  of  mortgagor  and  mortgagee  to 
enjoin  violation  of  covenant,  see  Par- 
ties, 154. 
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Right  of  surviving  partner  to  mortgage 
partnership  property,  see  Partnership, 
72. 

Pledge  of,  see  Pledge  and  Coixaterai,  Se- 
curity, 15;  Trusts,  85. 

Agent  procuring  loan  as  agent  of  borrower 
or  mortgagee,  see  Principal  and  Agent, 
6. 

On  homestead  entry,  see  Public  Lands,  13, 
14. 

Effect  of  appointment  of  receiver  on  lien  of,      * 
see  Receivers,  25. 

Receiver's  duty  to  surrender  property  on 
mortgagee's  demand,  see  Receivers,  26. 

Appropriating  to  payment  of  receivership 
proceedings,  property  subject  to,  see 
Receivers,  28. 

Recording  of,  see  Records  and  Recording 
Laws,  III. 

Reformation  of,  see  Reformation  of  In- 
struments, 8,  9. 

Specific  performance  of  contract  to  give,  see 
Specific  Performance,  5. 

Validitj'  of  taxation  of  mortgages  and  also 
of  real  estate  bound  by  them,  see  Taxes, 
32. 

Taxation  of,  see  Taxes,  143,  144,  340,  341a, 
342,  344. 

Merger  of  title  oi  one  purchasing  land  en- 
cumbered by  mortgage  in  title  subse- 
quently acquired  by  tax  deed,  see  Tax- 
es, 216. 

Purchase  by  guarantor  of  mortgage  at  tax 
sale  of  mortgaged  premises,  see  Taxes, 
236,  237. 

Right  of  one  having  mortgage  lien  on  por- 
tion of  estate  who  redeems  whole  tract 
from  tax  sale,  see  Taxes,  254. 

Deducting  value  of  mortgage  to  citizen  upon 
property  of  nonresident,  in  computing 
succession  tax  upon  property  of  latter, 
see  Taxes,  354. 

Deduction  from  purchase  price  of  amoimt 
for  outstanding  mortgage  lien,  see  Ten- 
der, 12. 

Verdict  of  jury  as  advisory  to  court  in  suit 
to  cancel  trust  deed,  see  Triai.,  118. 

Instruction  in  action  on  mortgage  given  to 
prevent  prosecution  for  crime,  see 
Trial,   885. 

By  trustee,  see  Trusts,  97-99. 

Power  of  common  trustee  to  effect  sale  of- 
mortgage   from   one   estate   to   another 
simply  by  entry  in  books,  see  Trusts, 
127,  128. 

Payment  of  mortgage  registry  tax  in  addi- 
tion to  legal  interest  as  usury,  see 
Usury,  7. 

Existence  of,  as  defect  in  title,  see  Vendor 
and  Purchaser,  55. 

Effect  of  executing  second  mortgage  to  cor- 
rect mistake,  but  without  releasing  the 
first,  to  render  title  of  mortgagor  de- 
fective, see  Vendor  and  Purchaser,  54. 

Right  of  one  of  several  vendors  who  i)ur- 
chases  interest  of  co-vendor  and  dis- 
charges deed  of  trust  thereon,  see  Ven- 
dor and  Purchaser,  107. 

Right  of  devisee  to  removal  of,  see  Wills, 
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I.  Nature,  validity;  and  effect. 

a.  In  general;  delivery. 

(See  also  same  heading  m  Digest  L.R.A. 
1-10.) 

Acknowledgment  of,  see  Acknowlebgment, 
3,  4. 

As  debt  provable  in  bankruptcy,  see  Bank- 
ruptcy, 111,  112. 

As  aflecting  dower,  see  Dowee,  19,  20. 

Effect  of,  on  insurance,  see  Insubajvce,  237, 
238. 

1.  Where  a  loan  is  made  to  a  vendee 
with  which  to  complete  the  payment  of  the 
purchase  price  of  land,  and  two  mortgages 
taken   to   secure   the   same,   a   finding   that 

.  both  are  purchase-money  mortgages  is  war- 
ranted, notwithstanding  the  one  was  taken 
to  the  lender,  and  the  other  to  his  agent 
for  the  part  of  the  interest  due  liim  as  com- 
mission. Marin  v.  Knox,  40:  272,  136  N. 
W.  15,  117  Minn.  428.  (Annotated) 

2.  Where  a  mutual  agreement  is  made 
between  a  vendor  in  a  contract  to  convey 
land,  the  vendee  therein,  and  a  third  par- 
ty, each  of  whom  resides  in  a  different 
state  and  at  great  distances  from  each  oth- 
er, that  the  vendee  is  to  obtain  money  to 
pay  part  of  the  balance  of  the  purchase 
price  from  such  third  party,  securing  the 
same  by  a  first  mortgage  upon  the  land, 
the  vendor  to  take  a  second  mortgage  for 
tlie  remainder  of  the  purchase  price,  and 
pursuant  to  such  agreement  the  deed  and 
mortgages  are  executed  and  delivered,  it 
constitutes  but  one  transaction,  although 
the  documents  may  not  have  been  delivered 
on  the  same  day,  and  although  the  mort- 
gage to  the  third  party  may  have  been  re- 
corded before  the  one  to  the  vendor  was 
acknowledged.  Marin  v.  Knox,  40:  272,  136 
N.  W.   15,   117   Minn.  428. 

3.  The  cashier  of  a  bank  cannot  pay  his 
own  indebtedness  to  it  by  accepting  a  pur- 
chase-money mortgage,  upon  sale  of  his 
own  property,  in  the  name  of  the  bank,  so 
as  to  vest  the  title  to  the  note  and  mortgage 
in  the  bank.  First  Nat.  Bank  v.  Gunhus, 
9:  471,  110  N.  W.  611,  133  Iowa,  409. 

(Annotated) 

4.  The  taking  by  a  bank  cashier  of  a 
purchase-money  mortgage,  upon  sale  of  his 
own  real  estate,  in  the  name  of  the  bank, 
does  not  clothe  the  bank  with  beneficial  in- 
terest therein.  First  Nat.  Bank  v.  Gunhus, 
9:  471,  110  N.  W.  611,  133  Iowa,  409. 
'What  may  be  mortgaged. 

5.  Real  estate  is  subject  to  mortgage 
by  the  holder  of  the  legal  title  between  tlie 
act  of  sale  on  foreclosure  under  a  power 
contained  in  a  prior  mortgage,  and  the  ex- 
piration of  the  period  allowed  by  statute 
for  redemption.  North  Dakota  Horse  &  C. 
Co.  V.  Semmgard,  29:508,  117  N.  W.  453, 
17  N.  D.  466. 
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h.  What  constitutes. 

(See   also   same   heading   in  Digest   L.R.A. 
1-70J 

Treating  contract  to  convey  real  estate  as 

mortgage,  see  Equity,  31. 
Question  whether  instrument  is  an  assign- 

mait  for  creditors  or  a  mortgage,  see 

ASSIGIfKKNT  FOB  CbEDITOKS,  2. 

6.  A  conveyance  of  property  in  writing 
as  security  is  a  mortgage  regardless  of  the 
letter  of  the  instrument,  as  the  purpose,  not 
the  form,  determines  its  character.  Smith 
v.  Pfluger,  2:  783,  105  N,  W.  476,  126  Wis. 
253. 

7.  The  right  of  the  party  to  whom  a 
conveyance  is  made  by  any  instrument  given 
as  security,  regardless  of  its  nature,  is  lim- 
ited to  a  mere  mortgage  interest,  when  the 
evidence,  whether  written  or  parol,  shows 
that  the  relation  of  mortgagor  and  mort- 
gagee exists  between  the  parties.  Smith  v. 
Pfluger,  2:  783,  105  N.  W.  476,  126  Wis.  253. 
Equitable  mortgage. 

Overruling  motion  for  new  trial  in  action  to 

foreclose   deed   as   equitable   mortgage, 

see  Appeal  and  Ebeob,  682. 
Instructions  in  action  to  foreclose  deed  as 

equitable  mortgage,  see  Appeal  and  Ee- 

EOR,  1387. 
Time  for  suit  to  foreclose  deed  as  equitable 

mortgage,  see  Lomitation  of  Actions, 

87. 
Pleadings  in  bill  to  foreclose,  see  Pleading, 

439. 
See  also  infra,  79,  87;  Equity,  134. 

8.  It  is  not  necessary  that  an  instru- 
ment in  form  a  chattel  mortgage,  but  evi- 
dently intended  by  the  parties  as  security 
on  real  property,  should  be  reformed  in  or- 
der to  render  it  enforceable  in  equity. 
Standorf  v.  Shockley,  11:869,  HI  N.  W. 
622,  16  N.  D.  73. 

9.  An  instrument  in  form  a  chattel 
mortgage,  but  evidently  intended  by  the  par- 
ties as  security  on  real  property,  will  be  con- 
strued to  be  an  equitable  mortgage,  and  will 
be  enforced  as  such  as  between  the  parties 
thereto  and  those  having  notice  thereof. 
Standorf  v.  Shockley,  11:  869,  111  N.  W. 
G22,  16  N.  D.  73. 

(Annotated) 

10.  Placing  in  another's  hands  a  deed  to 
real  estate  together  with  a  written  memoran- 
dum stating  that  the  property  is  pledged  to 
secure  the  one  in  whose  hands  it  is  placed 
against  loss  from  becoming  a  surety  for  the 
owner  will  create  an  equitable  lien  on  the 
property,  enforceable  against  the  owner's 
assignee  for  creditors.  Re  Snyder,  19:  206, 
114  N.  W.  615,  138  Iowa,  553.     (Annotated) 

11.  One  having  no  interest  in  land,  legal 
or  equitable,  at  the  time  a  deed  was  execut- 
ed by  the  owner  to  a  third  party,  cannot 
assert  the  rights  of  a  mortgagee  therein 
against  the  grantee,  solely  by  virtue  of  an 
oral  agreement  made  by  the  grantee  to  con- 
vey the  land  to  him  upon  payment  of  a 
certain  sum.  Re  Bennett,  37:  521,  132  N. 
W.  309,  115  Minn.  342. 
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12.  One  who,  upon  negotiating  a  trans- 
fer of  real  estate  to  another,  receives  from 
him  an  oral  promise  that  the  title  will  be 
transferred  to  himself  upon  payment  of  a 
certain  amount  of  money,  does  not,  because 
of  his  services  in  the  matter  or  because  of 
the  fact  that  he  had  a  possible  broker's  op- 
portunity to  find  another  purchaser  for  the 
property,  acquire  the  equitable  rights  of  a 
mortgagor.  Re  Bennett,  37:  521,  132  N.  W. 
309,  115  Minn.  342. 

Conveyance  absolute  in  form. 

Construing  deed  as  a  mortgage  as  against 
purchaser  from  trustee  in  bankruptcy, 
see  Bankruptcy,  105. 

Effect  of  debt  becoming  barred  by  limita- 
tions, upon  rights  and  remedies  under 
conveyance  absolute  on  its  face,  but  in- 
tended as  mortgage,  see  Equity,  134. 

Parol  evidence  to  show  that  deed  was  intend- 
ed as  mortgage,  see  Evidence,  1030- 
1033. 

13.  A  recital  in  a  deed  of  real  property 
of  a  vendor's  lien,  which,  under  the  statute, 
makes  the  lien  assignable,  does  not  make 
it  a  mortgage.  Priddy  v.  Smith,  44:  285, 
152  S.  W.   1028,  106  Ark.   79. 

14.  A  deed  executed  by  the  borrower  at 
the  time  a  loan  is  made  and  a  note  and 
mortgage  delivered  as  security  therefor,  to 
be  placed  in  escrow  for  delivery  to  the  mort- 
gagee in  case  of  default  in  payment  of  the 
debt,  is  itself  a  mortgage,  and  continues 
such  after  default,  the  surrendering  of  the 
securities,  and  the  delivery  and  recording 
of  the  deed.  Plummer  v.  Isle,  2:  627,  82 
Pac.  1009,  41  Wash.  5.  (Annotated) 

15.  A  deed  absolute,  to  secure  a  debt, 
does  not  transfer  the  legal  title  from  the 
grantor;  but  it  may  be  levied  on  under  exe- 
cution against  him.  Flynn  v.  Holmes,  ii: 
209,  108  N.  W.  685,  145  Mich.  606. 

(Annotated) 

c.  What  property  covered;  description 
of  property. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

16.  Where  the  evidence  shows  that  cer- 
tain movable  property  in  a  sanitarium 
which  was  claimed  by  an  intervener  in  an 
action  to  foreclose  a  mortgage  on  the  prop- 
erty of  the  sanitarium  company,  as  having 
been  transferred  to  her  as  a  dation  en 
paiement  by  her  husband,  who  formerly 
owned  the  property,  had  been  previously 
sold  by  the  husband  to  the  sanitarium  com- 
pany with  the  building,  which  could  not 
have  been  operated  as  a  sanitarium  with- 
out such  movable  property,  and  although 
not   clearly   described    in   the   deed   of    sale 

.  was  not  excepted  therefrom,  and  was  al- 
ways regarded  as  belonging  to  the  sani- 
tarium company,  and  was  so  stated  by  the 
husband,  and  carried  as  an  asset  of  such 
company,  such  property,  which  is  not  sepa- 
rately mortgageable,  but  which  was  includ- 
ed in  the  mortgage  ')eing  foreclosed,  will, 
as  against  such  intervener,  be  regarded  as 
within  the  scope  of  the  mortgage.  Peo- 
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pies  Bank  &  T.  Co.  v.  Fenwick  Sanitarium|, 
43:  211,  58   So.  523,   130  La.  723. 
After-acquired   property." 

Validity  of  mortgage  on,  see  infra,  20. 

17.  A  clause  in  a  mortgage,  "all  the 
property  real,  personal,  or  mixed,  whereso- 
ever the  same  is  situated,"  which  shall  be 
owned  by  the  mortgagor  during  the  continu- 
ance of  the  obligation,  is  suflicient  to  cover 
after-acquired  property  real  or  jjersonal. 
Hickson  Lumber  Co.  v.  Gay  Lumber  Co.  21  r 
843,  63  S.  E.   1045,  150  N.  C.  282. 

d.   Validity. 


(See   also  same   heading   in  Digest  L.R.A. 
1-10.) 


Filling  blanks  in,  see  Altebation  of  In- 
struments, 8. 

Effect  on,  of  alteration  of  note  secured  by  it, 
see  Alteration  of  Instruments,  12. 

Invalidity  of  imrecorded  mortgage  as  against 
trustee  in  bankruptcy,  see  Bankruptcy, 
62. 

Sustaining  mortgage  by  owner  of  property 
as  against  purchaser  from  trustee  in 
bankruptcy  of  third  party  claiming 
title,  see  Bankruptcy,  105. 

By  corporation;  who  may  question  validity, 
see  CoRPOPvATiONS,  98. 

Fraud  in  obtaining,  see  Damages,  324; 
Fraud,  51. 

Obtained  by  duress,  see  DuRESS,  11,  14-16; 
Evidence,  292. 

Mortgage  to  foreign  corporation  which  has 
not  complied  with  laws  as  to  doing 
business  within  state,  see  Equity,  135. 

Estoppel  to  deny,  see  Estoppel,  37,  79,  234. 

Estoppel  of  successor  to  mortgagee  to  dis- 
pute that  mortgagor's  title  was  a  fee, 
see  Estoppel,  255. 

By  incompetent  person,  see  Incompetent 
Persons,  8. 

See  also  supra,  5. 

18.  A  pre-existing  debt  is  a  sufficient 
consideration  for  a  mortgage  given  to  secure 
it.  Grieg  v.  Mueller,  46:  722,  133  Pac.  94, 
66  Or.  27. 

19.  A  mortgage  executed  with  blank 
spaces  therein  requiring  to  be  filled,  and 
delivered  to  another  in  such  imperject 
condition,  with  authority  in  such  person  to 
complete  the  instrument,  does  not  require  re- 
execution  or  reacknowledgment  after  the 
filling  of  such  blanks  in  order  to  give  it  ful) 
validity.  Friend  v.  Ward,  i:  891,  104  N 
W.  997,  126  Wis.  291. 
Consideration. 

Validity  of  consideration  of,  see  Contracts^ 

495. 
On  dfter-acqnired  property. 

20.  Equity  will  give  effect  to  a  clause  in 
a  mortgage  of  a  lumber  company  covering 
after-acquired  property  real  and  personal. 
Hickson  Lumber  Co.  v.  Gay  Lumber  Co.  2ii 
843,  63  S.  E.  1045,  150  N.  C.  282. 

(Annotated)- 
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e.  Rights  and  lidhilities  of  parties 
generally. 

(&ee   also  same   heading  in  Digest  L.R.A 

1-10.) 

Mortgagee  as  necessary  party  to  appeal  in 
action  to  enforce  improvement  lien,  see 
Appeax  and  Eebc«,  114. 

Right  to  insurance  as  between  mortgagee 
and  trustee  in  bankruptcy  of  insured, 
see  Bankruptcy,  63. 

Right  of  mortgagee  where  trustee  in  bank- 
ruptcy sells  property  free  of  mortgage, 
see  BankrtjTtcy,  116. 

Necessity  for  notice  to  mortgagee  of  special 
assessment  on  mortgaged  property,  see 

CONSTITUTIONAX  LaW,  606. 

Liability  of  one  signing  mortgage  upon  rep- 
resentation that  it  is  a  deed,  see  Con- 
tracts, 128. 

Agreement  to  hold  mortgage  and  collect 
rents  and  payments  and  make  applica- 
tion thereof,  see  Contracts,  324. 

Right  of  mortgagee  to  enjoin  violation  of 
building  restriction,  see  Covenants 
AND  Conditions,  98. 

Curtesy  rights  of  man  joining  in  mortgage 
of   wife's   property,   see   Curtesy,    1. 

Effect  of  attempted  dedication  by  mortgagor 
without  consent  of  mortgagee,  see  Dedi- 
cation, 37. 

Estoppel  to  set  up  unrecorded  mortgage,  see 
Estoppel,  ISO. 

Effect  of  one  spouse  joining  in  execution  of 
other's  mortgage  to  convey  former's 
separate  property  included  in  the  in- 
strument, see  Estoppel,  259. 

Rights  of  mortgagee  under  insurance  policy, 
see  Evidence,  983;  Insurance,  lii3, 
230,  639,  668-670,  818-823,  866-871; 
Parties,  75-77. 

What  constitutes  fixtures  as  between  mort- 
gagor and  mortgagee,  see  Fixtures,  V. 

Insurable  interest  of  purchase-money  mort- 
gagee after  conveyance  of  property,  see 
Insurance,  56. 

Subrogation  to  rights  of  mortgagee,  see  In- 
surance, 887,  888;  Subrogation,  V. 

Right  of  mortgagee  to  maintain  action  for 
injury  to  mortgaged  property,  see  Par- 
ties, 25. 

What  constitutes  waste  by  tenant  of  mort- 
gagor as  against  mortgagee,  see  Waste, 
1. 

21.  Knowledge  of  the  breach  of  the  condi- 
tion is  not  necessary  to  impair  the  security 
of  one  taking  a  mortgage  on  property  con- 
veyed to  the  mortgagor  in  consideration  of 
support;  it  being  sufficient  tliat  he  knows 
of  the  terms  of  the  conveyance.  Gall  v. 
Gall,  5:  603,  105  N.  W.  953,  126  Wis.  390. 

22.  While  the  general  rule  is  that  a  sub- 
sequent purchaser  or  lessee  of  mortgaged 
propciLy,  taking  under  a  conveyance  or 
lease  from  the  mortgagor,  takes  subject  to 
the  mortgage,  yet,  where  the  mortgage  in 
express  terms  or  by  clear  implication  au- 
thorizes the  mortgagor  to  make  such  sales 
or  leases  for  the  benefit  of  the  mortgagee, 
a  sale  or  lease  made  in  pursuance  of  such 
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authority  is  binding  on  the  mortgagee  and 
those  claiming  under  him.  Sammons  v. 
Kearney  Power  &  Irrig.  Co.  8:  404,  110  N. 
W.  308,  77  Neb.  580.  (Annotated) 

23.  One  who  agrees  to  pay  debts  of  a 
property  owner  including  a  premium  due 
for  insurance  on  the  property,  in  considera- 
tion of  the  execution  of  a  mortgage  there- 
on, cannot,  without  authority,  cancel  such 
policy  and  take  one  in  his  own  name,  and 
charge  the  mortgagor  with  the  premium 
thereon.  Miller  v.  Ward,  49:  122,  88  Atl. 
400,  111  Me.  134. 
Taxes. 

Right  of  mortgagee  to  acquire  tax  title,  see 
Taxes,  242. 
24.  A  mortgagee  who  pays  taxes  on  the 
land  to  protect  his  mortgage  interest  must 
enforce   his   claim    therefor   at   the   time   of 
foreclosing   the   mortgage,    and    cannot   sub- 
sequently maintain  an  action  for  reimburse- 
ment  against   the  owners   of   the   equity   of 
redemption,    who    were    not    liable    for    the 
mortgage  debt.     Stone  v.  Tilley,  10:  678,  101 
S.  W.  201,  100  Tex.  487. 
Mortgagee  in  possession. 
Effect  of  tenant  in  common  permitting  mort- 
gagee to  enter  under  mortgage,  see  Co- 
tenancy,  5. 
See  also  infra,  33,  137. 

25.  The  lessee  of  a  life  tenant  of  real 
property  cannot,  by  obtaining  an  assign- 
ment of  a  mortgage  on  the  property,  before 
or  immediately  after  the  death  of  the  life 
tenant,  by  which  death  his  lease  is  termi- 
nated, and  before  he  vacates  the  property  as 
tenant,  acquire,  without  the  consent  of  the 
remainderman,  the  rights  of  a  mortgagee  in 
possession,  which  will  entitle  him  to  retain 
possession  until  the  mortgage  is  paid,  where 
the  statute  provides  that  no  mortgagee  shall 
recover  possession  of  the  mortgaged  prop- 
erty by  ejectment;  since  he  is  thereby  de- 
prived of  the  right  to  enter  as  mortgagee 
except  by  consent  of  the  mortgagor.  Bar- 
son  V.  Mulligan,  16:  151,  84  N.  E.  75,  191 
N.  Y.  306. 

26.  Possession  gained  by  a  mortgagee  as 
tenant  of  the  mortgaged  property  under  a 
lease  requiring  a  surrender  at  the  expira- 
tion of  the  term  is  not  such  possession  with 
consent  of  the  mortgagor  under  the  mort- 
gage as  will  entitle  him  to  retain  posses- 
sion until  the  mortgage  is  paid.  Barson 
V.  Mulligan,  16:  151,  84  N.  E.  75,  191  N.  Y. 
306.  (Annotated) 

27.  One  who  has  advanced  money  to 
erect  a  dwelling  secured  by  mortgage  upon 
the  property,  and  taken  possession  for  de- 
fault in  payment  before  the  building  is 
completed  so  as  to  be  tenantable,  has  the 
right,  for  the  purpose  of  protecting  the  in- 
terests of  the  mortgagor,  to  complete  the 
building  so  as  to  protect  it  from  the  ele- 
ments and  render  it  tenantable,  and  charge 
the  cost  to  the  mortgagor.  Miller  v.  Ward, 
49:  122,  88  Atl.  400,  111  Me.  134. 

( Annotated ) 

28.  One  who  peaceably  takes  possession 
of  land  under  an  invalid  tax  deed  and  there- 
after purchases  a  subsisting  mortgage  may 
remain  in  possession  and  claim  the  rights  of 
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a  mortgagee  in  possession  without  formal 
re-entry  under  the  mortgage,  since  it  is 
not  necessary  to  such  a  status  that  posses- 
sion of  the  land  shall  have  been  taken  under 
the  mortgagor  nor  with  his  consent,  it  be- 
ing enough  that  possession  be  peaceably  and 
legally  taken.  Plunkett  v.  Jaggar,  25:  935, 
106  Pac.  280,  81  Kan.  565. 

29.  A  mortgagee  who  peaceably  obtains 
possession  of  the  mortgaged  premises  un- 
der a  mortgage  containing  a  provision  giv- 
ing him  the  right  of  possession  and  to  the 
rents  and  profits  of  the  premises  in  event 
of  default  on  the  part  of  the  mortgagor 
may  hold  such  possession  as  against  the 
mortgagor  or  his  grantees  until  said  mort- 
gage is  fully  paid.  Pettit  v.  Louis,  34:  356, 
129  N.  W.   1005,  88  Neb.  496. 

30.  Where  one  who  has  purchased  lands 
at  a  tax  foreclosure  sale,  and  gone  into 
peaceable  possession  of  the  same  under  a 
sheriff's  deed  issued  in  such  foreclosure 
proceeding,  subsequently  purchases  an  out- 
standing mortgage,  not  then  barred  by  the 
statute  of  limitations,  and  it  subsequently 
transpires  that  the  foreclosure  proceeding 
under  which  he  obtained  possession  of  the 
mortgaged  premises  is  void,  he  may  never- 
theless, if  the  mortgagor  is  in  default,  de- 
fend his  possession  of  said  premises  as  a 
mortgagee  in  possession.  Pettit  v.  Louis, 
34:  356,   129  N.  W.  1005,  88  Neb.  496. 

31.  In  the  hands  of  a  mortgagee  in 
possession,  a  mortgage  never  becomes 
barred  by  lapse  of  time  in  the  sense  that 
the  mortgagor  can,  in  a  court  of  equity, 
quiet  his  title  against  the  mortgage  with- 
out first  doing  equity  by  paying  it.  Pettit 
V.  Louis,  34:  356,  129  N.  W.  1005,  88  Neb. 
496.  ( Annotated ) 

32.  A  mortgagee  in  possession  may 
bring  an  action  against  the  mortgagor,  oV 
one  holding  under  him,  to  compel  him  to 
redeem  within  a  reasonable  time  to  be  fixed 
by  the  court,  and  the  court  may  provide  in 
its  decree  that,  if  he  fails  to  do  so,  his  right 
of  redemption  shall  be  barred.  Plunkett 
V.  Jaggar,  25:  935,  106  Pac.  280,  81  Kan. 
565. 

Rents  and  profits. 
See  also  supra,  29. 

33.  A  statute  providing  that,  in  the  ab- 
sence of  stipulations  to  the  contrary,  the 
mortgagor  of  real  estate  retains  the  legal 
title  and  right  of  possession  thereof,  does 
not  prevent  parties  to  a  mortgage  from 
stipulating  therein  for  the  investiture  of 
the  mortgagee  with  the  right  of  possession 
and  right  to  the  rents  and  profits  of  the 
mortgaged  premises  in  the  event  of  default 
on  the  part  of  the  mortgagor.  Pettit  v. 
Louis,  34:  356,  129  N.  W.  1005,  88  Neb.  496 

/.  Trustees  and  bondholders. 

(See  also  same  heading  m  Digest  L.R.A. 
1-10.) 

Control  by  public  service  commission  of 
issue  of  corporate  bonds,  see  Commerce, 
46;  Public  Service  Commission,  7-9. 
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Admissibility  of  entires  in  trustee's  account 
showing  payments  on  mortgage  indebt- 
edness due  beneficiaries,  see  Evidence, 
795. 

As  parties  defendant,  see  Parties,  181,  182. 

Powers  of  trustee. 

34.  A  trustee  in  a  trust  mortgage,  to 
whom  the  legal  title  and  right  of  possession 
of  land  situated  in  Nebraska  are  conveyed 
by  express  stipulations,  may,  with  the  knowl- 
edge and  acquiescence  of  the  mortgagor,  and 
without  fraud  or  collusion,  or  the  intent  or 
effect  to  injure  or  defraud  third  persons, 
convey  such  legal  title  and  right  of  posses- 
sion to  the  mortgagee  in  consideration  of  a 
release  and  discharge  of  the  mortgage  debt. 
Kirkendall  v.  Weatherley,  g:  sic.  109  N  W 
757,  77  Neb.  421. 

II.  Priority, 

a.  As  to  other  mortgages, 

(See  also  same  heading  in  Digest  L.R  A. 
1-10.) 

Statute  displacing  mortgage  lien,  see  Con- 
stitutional Law,  604,  818. 
Consideration    for    agreement    that    junior 

mortgage    shall    constitute    prior    lien, 

see  Contracts,  72. 
Priority  of  one  advancing  money  to  take  up 

mortgage,  see  Lis  Pendens,  12. 
Effect  on,  of  recording  or  failing  to  record, 

mortgage,  see  Records  and  Recording 

Laws,  III. 
Subrogation  to  rights  of  first  mortgagee  as 

against  second  mortgagee,  see  Suuroga- 

TION,   V. 
See  also  infra,  60,  79. 

35.  One,  having  actual  notice  that  a 
mortgage  on  real  estate  which  was  levied 
on  to  pay  the  costs  in  a  suit  to  foreclose  it, 
and  sold  to  a  stranger,  has  not  been  regu- 
larly satisfied,  who  advances  money  to  take 
it  up  upon  its  satisfaction  by  the  purchaser 
and  the  execution  of  a  new  mortgage  on 
the  property,  cannot  claim  priority  over  it 
in  case  the  sale  is  subsequently  set  aside 
on  a  motion  pending  when  the  second  mort- 
gage was  executed.  Bank  v.  Doherty, 
4:  1 191,  84  Pac.  872,  42  Wash.  317. 

36.  Where  the  owner  of  a  tract  of  land 
gave  a  mortgage  upon  it,  and  then  con- 
veyed it  in  consideration  of  the  buyer  as- 
suming the  mortgage  debt  and  giving  him 
a  note  for  the  rest  of  the  purchase  price, 
secured  by  a  second  mortgage  on  a  part  of 
the  tract,  and  the  buyer  conveyed  to  a 
third  person  that  part  of  the  tract  covered 
by  the  first  mortgage  only,  the  rights  of  one 
who  has  purchased  the  first  mortgage  as 
against  the  second  mortgage  are  not  di- 
minished by  the  fact  that  such  purchase 
was  made  at  the  instance  and  for  the  bene- 
fit of  the  owner  of  the  tract  covered  only 
by  that  mortgage.  Newby  v.  Norton,  47: 
302,  133  Pac.  S90,  90  Kan.  317. 

37.  The  appointment  by  a  mortgagee  of 
his  mortgagor,  executor  of  his  estate,  and 
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his  qualificationj  and  charging  himself  with 
the  anionnt  of  the  mortgage  debt  as  assets, 
do  not  operate  to  discharge  the  mortgage, 
and  make  the  debt  a  personal  one  of  the 
executor  and  tlie  sureties  on  his  bond,  so 
as  to  advance  and  give  priority  to  a  sub- 
sequent mortgage  on  the  property.  Stew- 
art V.  Hurd,  32:  671,  78  Atl.  838,  107  Me. 
457. 

38.  The  payment  by  a  mortgagor,  on 
maturity  of  his  debt,  to  the  mortgagee,  of 
a  part  of  the  debt,  and  the  execution  of  a 
note  for  the  balance,  secured  by  hypothecat- 
ing wareliousemen's  receipts  for  certain 
chattels  covered  by  the  mortgage,  and  the 
entering  by  the  mortgagee  upon  the  note 
and  mortgage  of  the  word  "Satisfied,"  to- 
gether with  a  surrender  of  them  to  the  mort- 
gagor, who  secures  cancelation  of  the  mort- 
gage on  the  record, — works  an  extinguish- 
ment of  the  mortgage,  so  that  the  new 
security  is  inferior  to  an  intervening  mort- 
gage on  the  same  property,  of  which  the 
first  mortgagee  had  notice  at  the  time  he 
canceled  his  mortgage  and  accepted  the 
new  security.  Farkas  v.  Third  Nat.  Bank, 
26:  496,  66  S.  E.  926,  133  Ga.  755. 

(Annotated) 

6.  As  to  judgments  and  other  liens  and 
equities. 

(See   also   same   heading   in  Digest  L.R.A. 

1-10.) 

Preference  to  mortgage  creditor  of  bankrupt 
corporation,  see  Baxkbuptcy,  77,  88. 

Statute  postponing  existing  valid  mortgage 
lien  to  subsequently  created  lien,  see 
Constitutional  I^kw,  55. 

Priority  of  lien  of  mortgagee  for  taxes  paid 
over  widow's  dower  interest,  see 
Dower,  38-41. 

Estoppel  of  beneficiary  of,  by  negligence  in 
surrendering  note  secured  thereby,  see 
Estoppel,  190. 

Effect  of  payment  of  interest  on  barred  note 
to  continue  lien  of  mortgage  securing 
it  as  against  other  lienholders,  see 
Limitation  of  Actions,  328. 

Priority  as  to  mechanics'  liens,  see  Me- 
chanics' Liens,  16-20. 

Priority  as  to  local  improvement  assessment, 
see  Public  Improvements,  61,  62. 

Over  expenses  of  receivership,  see  Receiv- 
ers, 32. 

As  between  mortgage  and  claim  for  material 
and  labor  against  property  in  hands  of 
receiver,  see  Receivers,  35. 

As  to  receiver's  certificates,  see  Receivers, 
38-41. 

Effect  of  recording  laws,  see  Records  and 
Recording  Laws,  III. 

Subrogation  to  rights  of  mortgagee  as 
against  holder  of  inferior  lien,  see  Sub- 
rogation, V. 

See  also  Taxes,  236. 

39.  Tlie  lien  of  a  mortgage  on  the  prop- 
erty of  an  assignor  is  not  displaced  by  a 
statute  providing  that  all  debts  due  for 
labor  shall,  when  the  debtor's  property 
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passes  into  the  hands  of  an  assignee,  be 
paid  in  full  in  the  distribution  of  assets,  be- 
fore paying  any  other  except  legitimate 
costs  and  expenses.  McDaniel  v.  Osborn, 
2:  615,  75  N.  E.  647,  166  Ind.   1. 

( Annotated ) 
40,  41.  One  who,  in  consideration  of  an 
advance  of  goods  and  a  subordination  of  his 
claim  against  the  other  contracting  party 
to  those  of  other  creditors,  obtains  a  right 
to  a  mortgage  on  real  estate,  which  he  sub- 
sequently foregoes  on  receiving  a  promise  of 
a  mortgage  on  land  to  be  obtained  in  ex- 
change for  it,  and  then  permits  another  ex- 
change upon  a  similar  pronaise,  after  which 
he  receives  a  mortgage  on  the  land  finally 
obtained  by  his  debtor,  without  notice  of 
any  Aveakness  in  the  title,  is  entitled  to 
priority  over  the  rights  of  the  former  owner 
of  the  mortgaged  land  to  rescind  the  trade 
for  fraud.  Richardson  v.  Wren,  16:  190,  95 
Pac.  124,  11  Ariz.  395. 

42.  One  who  loaned  money  to  another 
for  the  purpose  of  erecting  a  building  on 
a  lot,  upon  the  faith  of  a  verbal  agreement 
based  upon  the  prior  assignment  of  a  lease 
combined  with  an  option  to  purchase,  has  an 
equity  against  such  debtor  for  the  amount 
of  money  so  advanced  or  loaned,  superior 
to  that  of  after-acquired  judgments  or  de- 
ficiency decrees  in  a  mortgage  foreclosure 
against  him,  or  to  the  equity,  if  any,  of  a 
volunteer  purchaser  at  an  illegal  execution 
sale  of  the  debtor's  interest  in  the  property, 
although  the  judgments  against  such  debtor 
on  which  the  execution  was  issued  may  have 
been  recovered  prior  to  the  time  the  loan 
was  made.  Thalheimer  v.  Tischler,  17:  841, 
46  So.  514,  55  Fla.  796. 

43.  The  rights  of  one  advancing  to  an- 
other money  with  which  to  procure  real  es- 
tate are  subordinate  to  those  claimed  under 
a  mortgage  executed  by  the  purchaser  cover- 
ing after-acquired  property,  which  was  on 
record  when  the  advance  was  made.  Hick- 
son  Lumber  Co.  v.  Gay  Lumber  Co.  21:  843, 
63  S.  E.  1045,  150  N.  C.  282. 

44.  A  landlord  who,  to  enable  his  tenant 
to  secure  equipment,  becomes  suretV  on  a 
note  for  the  purchase  price,  secured  by 
mortgage  in  which  he  joins,  covering  crops 
and  equipment,  does  not,  in  favor  of  the 
tenant,  lose  his  lien  for  advances  towards 
making  a  crop,  and  therefore,  if  he  pays 
the  note  and  takes  an  assignment  of  the 
mortgage,  he  may  enforce  his  landlord's  lien 
on  the  crops,  in  preference  to  that  of  the 
mortgage.  Tripp  v.  Harris,  35:  348,  70  S. 
E.  470,154  N.  C.  296.  (Annotated) 

45.  One  advancing  money  to  redeem 
from  a  foreclosure  sale  under  a  purchase- 
money  mortgage  on  a  homestead  is  entitled 
to  priority  over  the  homestead  rights,  al- 
though they  are  not  expressly  released  in 
the  mortgage  given  to  secure  such  advance, 
where  it  discloses  an  intention  to  effect  the 
release.  Powers  v.  Pense,  40:  785,  123  Pac. 
925,  20  Wyo.  327. 

Judgments. 

46.  Where  a  mutual  agreement  is  made 
between   a  vendor  in  a  contract  to  convey 
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land,  the  vendee  therein,  and  a  third  party, 
six  years  after  the  contract  for  sale  was 
entered  into,  that  the  vendee  is  to  obtain 
money  to  pay  part  of  the  balance  of  the 
purchase  price  from  such  third  party,  se- 
curing the  same  by  a  first  mortgage  upon 
the  land,  the  vendor  to  take  a  second  mort- 
gage for  the  remainder  of  the  purchase 
price,  and  pursuant  to  such  agreement  the 
deed  and  mortgages  are  executed  and  deliv- 
ered, such  mortgages  are  purchase-money 
mortgages,  and  the  lien  thereof  superior 
to  that  of  a  judgment  obtained  against 
the  vendee  prior  to  the  delivery  of  said 
mortgages.  Marin  v.  Knox,  40:  272,  13tj 
N.   W.   15,   117   Minn.  428. 

///.  Vendee  of  mortgagor;  assumption 
of  debt. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

What  law  governs  agreement  of  grantee 
to  assume  mortgage  debt,  see  Coxflict 
OF  Laws,  4. 

Oral  promise  by  purchaser  of  lands  to  as- 
sume mortgage,  see  Contbacts,  230, 
231,  240. 

Oral  promise  of  assignee  of  equity  of  re- 
demption, to  pay  mortgage  debt,  see 
Contracts,  227. 

Provision  in  deed  that  grantee  shall  assume 
existing  mortgage,  see  Covenants  and 
Conditions,  328. 

Evidence  of  statements  by  grantee  of  mort- 
gaged property  that  he  would  not  be- 
come responsible  for  encumbrances,  see 
Evidence,  911. 

Parol  evidence  to  show  assumption  of  mort- 
gage by  grantee,  see  Evidence,  940. 

SuflBciency  of  evidence  to  show  assumption 
of  mortgage  by  grantee,  see  Evidence, 
2258,  2280. 

Effect  of  admission  by  grantee  that  mort- 
gage debt  is  unpaid  to  toll  statute  of 
limitations,  see  Limitation  of  Ac- 
tions, 349. 

Purchaser  pendente  lite,  see  Lis  Pendens, 
8. 

Subrogation  of  vendee  paying  mortgage  to 
lien  thereof,  see  Subbogation,  21. 

Right  of  purchaser  of  property  assuming 
mortgage  to  have  it  purged  of  usury, 
see  Usury,  32. 

See  also  infra,  80,  115-117,  120,  121. 

Sale  subject  to  mortgage. 

See  infra,   140. 

Grantee's  liability  to  grantor. 

47.  A  vendor  cannot  hold  the  vendee 
personally  liable  for  the  amount  of  an  en- 
cumbrance on  the  property  which  the  ven- 
dee assumed  and  agreed  to  pay,  but  which 
the  vendor  has  been  compelled  to  pay,  if 
the  parties  at  the  time  of  the  conveyance, 
after  negotiating  upon  the  subject,  could 
not  agree  that  such  undertaking  should  be 
incorporated  in  the  contract.  Enos  v.  An- 
derson, 15:  1087,  93  Pac.  475,  40  Colo.  395. 
Grantee's  liability  to  mortgagee. 

48.  A  parol  agreement  by  the  grantee, 
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at  the  time  of  taking  a  deed  of  conveyance 
of  real  estate,  that  he  will  assume  a  mort- 
gage indebtedness  upon  the  property  as  a 
part  of  the  consideration,  may  be  enforced 
in  equity  bv  the  mortgagee.  Herrin  v.  Abbe,. 
18:  907,  40'  So.  183,  55  Fla.  769. 

49.  An  assumption  of  an  agreement  to 
pay  a  mortgage,  in  a  deed  from  a  grantor 
who  was  not  personally  liable  on  the  in- 
strument, imposes  no  liability  on  the  gran- 
tee in  favor  of  the  mortgagee,  where  there 
is  nothing  to  show  an  intention  to  benefit 
him  by  the  contract,  which  is  necessary 
under  the  statute  to  enable  him  to  sue 
upon  it.  Frv  v.  Ausman,  39:  150,  135  N. 
W.    708,    29  "^S.    D.    30.  (Annotated) 

50.  The  owner  of  a  mortgage  cannot  en- 
force an  agreement  contained  in  a  deed  to 
assume  a  mortgage  on  the  premises  con- 
veyed, unless  the  grantor  in  the  deed  is  per- 
sonally liable  to  pay  the  mortgage  debt, 
or  owes  the  owner  of  it  some  duty  or  ob- 
ligation respecting  the  subject-matter  of 
the  promise.  Clement  v.  Willett,  17:1094, 
117  N.  W.  491,  105  Minn.  267. 

IV.  Assignment. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Application  to  note  of  rule  that  deed  of 
trust  cannot  be  assigned  so  as  to  vest 
title  free  from  defenses  as  against  orig- 
inal grantee,  see  Assignment,  33. 

Damages  for  breach  of  contract  to  purchase 
mortgage,  see  Damages,  178. 

Estoppel  by  withholding  from  record,  see 
Estoppel,  89. 

Parol  evidence  to  explain  contract  assigning 
mortgage,  see  Evidence,  958. 

Sufficiency  of  evidence  as  to  validity  of  as- 
signment,  see   Evidence,  2103. 

Assignment  of  deed  of  trust  to  insurance 
company  paving  beneficiary,  see  In- 
surance, 889,  890. 

Effect  of  payment  to  owner  after  assign- 
ment, to  toll  statute  of  limitations,  see 
Limitation  of  Actions,  333. 

Record  of,  see  Records  and  Recording 
Laws,  25. 

Notice  of,  from  record  of  mortgage,  see  Rec- 
ords and  Recording  Laws,  48. 

51.  The  title  to  the  mortgage  passes  at 
the  time  of  making  the  contract,  where  one 
interested  in  a  building  operation  agrees 
with  a  materialman  that  if  he  will  furnish 
certain  materials  for  the  project,  and  take 
in  part  payment  a  specifically  described 
mortgage  on  the  property,  "to  purchase 
from  you  within  sixty  days  after  its  de- 
livery" the  mortgage,  the  contractor  stat- 
ing "I  purchase  simply  what  you  get." 
Henderson  v.  Jennings,  30:  827,  77  Atl.  453, 
228  Pa.  188. 

Wbo  entitled  to  assignment. 

52.  A  mortgagor  who,  with  his  own 
money,  pays  the  mortgage  debt,  cannot 
thereafter  have  such  mortgage  assigned  to 
secure  other  indebtedness,  to  the  prejudice 
of   a   subsequent   mortgagee,   as   such   pay- 
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ment  extinguishes  the  debt,  thereby  ren- 
dering the  mortgage  no  longer  the  subject 
of  sale  and  transfer.  Porter  v.  Monarch, 
27:  III,  106  Pac.  299,  17  Idaho,  364. 

(Annotated) 
Rights  of  assignee  generally. 
Right  of  assignee  to  foreclose  mortgage,  see 

infra,  101. 
Set-off  as  against  assignee,  see  Set-Off  and 

Counterclaim,  30. 
Sufficiency  of  tender  as  against  assignee,  see 

Tender,  19. 
Right  of  assignee  of  mortgage  to  open  de- 
fault judgment  quieting  title  as  against 
assignor,  see  Judgment,  325. 
Right  of  surety  on  note  secured  by  mort- 
gage who  takes  assignment  of  the  in- 
struments, see  Peincipal  and  Surety, 
70. 
Defense  of  defective  title  in  action  on  pur- 
chase-money    mortgage     by      assignee 
thereof,   see  Vendor  and   Purchaseb, 
108. 
See  also  infra,  101,  105,  110,  160. 

53.  Assignment  of  a  mortgage  will  not 
transfer  the  legal  title  to  the  mortgaged 
land,  although  such  instrument  vests  the 
title  in  the  mortgagee.  Jones  v.  Williams, 
36:  426,  71  S.  E.  222,  155  N.  C.  179. 

54.  Assignment  of  a  mortgage  does  not 
vest  in  the  assignee  the  power  of  sale  con- 
tained in  the  instrument,  where  a  mort- 
gage convevs  the  legal  title.  Jones  v.  Wil- 
liams, 36:  426,  71  S.  E.  222,  1.55  N.  C.  179. 

55.  A  full  payment  of  the  balance  due 
on  a  mortgage  by  a  purchaser  of  the  equity 
of  redemption,  to  the  mortgagee,  for  the 
purpose  of  discharging  the  mortgage,  with- 
otrt  taking  a  satisfaction,  or  requiring  a 
production  of  the  securities,  or  a  statement 
as  to  their  location,  is  of  no  avail  as 
against  the  holder  of  an  unrecorded  assign- 
ment. Assets  Realization  Co.  v.  Clark,  41: 
462,  98  N.   E.  457,  205  N.  Y.  105. 

( Annotated ) 

56.  Where  one,  acting  for  himself  or  an- 
other, acquires  for  value  a  promissory  note 
before  maturity,  secured  by  a  mortgage  on 
land,  the  title  to  such  mortgage  being  tak?n 
in  the  name  of  another  by  his  consent, 
evidenced  by  a  general  power  of  attorney, 
but  without  his  knowledge  as  to  the  particu- 
lar transaction;  and  such  other  person 
thereafter,  by  consent  of  the  third  person, 
evidenced  by  such  power  of  attorney,  but 
without  his  knowledge  as  to  the  particular 
transaction,  assigns  his  security  in  writing 
to  a  fourth  person,  the  assignment  being 
neither  witnessed  nor  acknowledged,  the 
final  holder  of  the  legal  title  to  the  security 
can  rely  on  the  bona  fides  of  the  transac- 
tion between  the  vendor  and  the  persons 
dealing  with  him  in  the  first  transaction. 
Friend  v.  Ward,  i:  891,  104  N.  W.  997,  126 
Wis.  291. 

57.  If  a  person,  acting  for  himself  or  an- 
other, for  value  acquires  a  promissory  note 
before  maturity,  secured  by  a  mortgage  upon 
real  estate,  taking  the  title  to  such  mort- 
gage in  the  name  of  another  by  his  consent, 
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evinced  by  a  general  power  of  attorney,  but 
without  his  knowledge  as  to  the  particular 
transaction;  and  thereafter  such  other,  by 
consent  of  such  third  person,  evinced  by  such 
power  of  attorney,  but  without  his  knowl- 
edge as  to  the  particular  transaction,  as- 
signs his  security  in  writing  to  a  fourth 
person,  the  assignment  being  neither  wit- 
nessed nor  acknowledged,  the  bona  fides  of 
the  transaction  as  to  the  latter,  or  as  to 
such  first  person,  is  not  affected  by  the  mere 
use  of  the  third  person's  name  as  assignee 
and  subsequently  as  assignor,  nor  by  the 
fact  that  he  was  not  pecuniarily  interested 
in  the  transaction,  nor  by  the  circumstance 
that  the  second  instrument  of  assignment 
was  not  so  executed  as  to  be  entitled  to 
record.  Friend  v.  Ward,  i:  Sgi,  104  N.  \V. 
997,   126  Wis.  291. 

58.  The  bidding  in  of  the  property,  by 
one  who  has  taken  an  assignment  of  a  mort- 
gage as  collateral  security,  at  his  own  fore- 
closure sale,  gives  him  a  good  title  to  the 
property,  and  transfers  the  trust  in  favor 
of  his  debtor  to  the  proceeds,  although  such 
assignor,  because  not  within  the  jurisdiction, 
was  not  made  a  party  to  the  proceedings; 
where,  in  a  contract  after  the  sale,  assignor 
and  assignee  contracted  for  a  settlement,  one 
element  of  which  was  that  the  foreclosure 
proceedings  should  not  be  disturbed.  Ander- 
son v.  Messinger,  7:  1094,  146  Fed.  929,  77 
C.  C.  A.  179.  (Annotated) 
Of  note  secured  by  mortgage. 

Rights  of  bona  fide  holder  of  mortgage  se- 
curing notes  procured  by  fraud,  see 
Bills  and  Notes,  147. 

Payment  by  purchaser  of  mortgaged  chattel 
to  an  original  mortgagee  after  transfer 
of  note  secured  by  mortgage,  see  Pay- 
ment, 18. 

Rights  of  surety  on  note  secured  by  mort- 
gage who  takes  assignment  of  the  in- 
struments, see  Principal  and  Surety, 
70. 

59.  Payment  by  a  purchaser  of  mort- 
gaged property  to  the  original  mortgagees 
of  a  part  of  the  amount  of  a  negotiable  note 
secured  by  the  mortgage,  after  assignment 
of  the  note,  does  not  relieve  the  purchaser  of 
liability  to  the  assignee  of  the  note  where 
the  sum  paid  does  not  reach  him,  although 
such  purchaser  has  no  notice  of  the  assign- 
ment, since,  as  the  assignment  of  the  note 
carried  the  security  mortgage  with  it,  the 
assignee  alone  could  thereafter  discharge 
the  mortgage  lien,  and  payment  to  another 
was  at  the  payor's  risk.  Smith  v.  Fir^t 
Nat.  Bank,  29:  576,  104  Pac.  1080,  23  Okla. 
411.  (Annotated) 

60.  Where  a  person  holding  all  of  a 
series  of  notes  secured  by  mortgage  assigns 
one  of  them,  the  assignee  is  entitled  to  be 
preferred  to  the  assignor  and  the  receiver 
of  the  assignor  in  the  distribution  of  the 
proceeds  of  the  mortgaged  property.  Law- 
son  V.  Warren,  42:  183,  124  Pac.  46,  34 
Okla.  94.  (Annotated) 
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V.  Satisfaction;  discharge;  release. 

(See  also  same  heading  vm  Digest  L.R.A. 
1-70.) 

Duress  in  paj'mcnt  of  illegal  bonus  to  se- 
cure discharge,  see  Assumpsit,  49. 

Malicious  evasion  of  tender  of  money  neces- 
sary to  prevent  foreclosure  of  land  con- 
tract, see  Case,  1]. 

Sufficioncy  of  consideration  for  release,  see 
Contracts,  93-95. 

Effect  of  release  of  mortgage  from  which 
land  is  reserved  as  public  park,  before 
acceptance  of  dedication,  to  terminate 
uifer  to  dedicate,  see  Dedication,  39. 

Presumption  of  payment  of,  see  Evidence, 
635. 

Evidence  of  result  of  refusal  to  give  par- 
tial release,  see  Evidence,  2028. 

Conclusiveness  of  recitals  in  release,  see 
Evidence,  2262. 

Lien  for  money  advanced  to  infant  to  pay 
off,  see  Lien,  2. 

Duty  of  mortgagee  receiving  proceeds  of  in- 
,,  surance  to  apply  it  upon  indebtedness 
as  it  falls  due,  see  Payment,  27. 

Duty  of  mortgagor  to  see  that  payments  are 
properly  applied  by  trustee  holding 
mortgage,  see  Patment,  30,  31. 

Payments  by  mortgagor  to  trustee  appoint- 
ed to  hold  mortgage  and  note  secured 

Ji  thereby,  see  Principal  and  Agent,  75, 
'     76. 

Subrogation  of  person  furnishing  money  to 
discharge,  see  Subrogation,  V. 

Exacting  payment  of  interest  for  full  term 
upon  payment  before  ■  maturity,  see 
USUBT,  6. 

Release  of  mortgage  as  removal  of  encum- 
brance on  real  property,  see  Vendob 
AND  Purchaser,  53. 

See  also  supra,  52,  55. 

61.  If  a  person  intrusted  with  authority 
to  collect  a  mortgage  indebtedness  enters 
upon  the  execution  of  such  authority,  and 
continues  efforts  in  that  regard  until  he 
obtains  the  necessary  money  therefor,  noth- 
ing appearing  to  the  contrary,  the  agency  to 
collect  and  possession  of  the  securities  by 
the  agent  is  to  be  presumed  to  continue 
correspondingly;  and  the  legal  effect  of  ob- 
taining the  money  is  the  extinguishment  of 
the  note  and  mortgage,  regardless  of 
whether  such  mgney  in  due  course,  or  other- 
wise, reaches  the  rightful  owner.  Friend  v. 
Ward,  i:  891,  104  N.  W.  997,  126  Wis.  291. 

(Annotated) 

62.  A  person  in  possession  of  a  note  be- 
longing to  another,  secured  by  a  mortgage 
upon  real  estate,  with  authority  to  collect 
the  same,  cannot  rightfully  accept  in  pay- 
ment anything  but  money;  nevertheless,  if 
such  person  takes  from  the  mortgagor  a 
new  mortgage  on  the  real  estate  covered  by 
the  first  mortgage,  for  the  purpose  of  pro- 
viding means  with  which  to  pay  off  the 
latter,  and  thereafter,  by  the  use  of  such 
second  mortgage,  he  acquires  such  means 
before  his  agency  to  collect  is  terminated, 
such  authority  is  thereby  executed,  and  the 
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first  mortgage  indebtedness  and  lien  ex- 
tinguished. Friend  v.  Ward,  i:  891,  104  N. 
W.  997,  126  Wis.  291. 

63.  A  bona  fide  payment  of  a  mortgage 
to  an  administrator  of  the  mortgagee,  to 
whom  letters  have  been  regularly  issued  by 
an  authority  having  jurisdiction  to  do  so  is 
a  legal  discharge  of  the  indebtedness,  and 
a  second  payment  cannot  be  enforced  by 
an  executor  subsequently  appointed  in  an- 
other county,  although  the  Will  had  been 
discovered  and  presented  for  probate  prior 
to  such  payment.  Zeigler  v.  Store v,  17:  878, 
69  Atl.  894,  220  Pa.  471.  (Annotated) 

64.  The  holder  of  a  mortgage  on  a  half 
interest  in  a  parcel  of  real  estate  cannot 
refuse  a  tender  by  the  owner  of  the  other 
half  interest,  on  the  ground  that  he  is  at- 
tempting to  gain  an  advantage  over  his  co- 
owner.  Murray  v.  O'Brien,  28:  998,  105 
Pac.  840,  56  Wash.  361. 

65.  A  mortgagee  cannot  reject  a  tender 
of  the  amount  due  on  the  mortgage,  because 
of  objections  to  the  source  from  which  the 
money  comes.  Murray  v.  O'Brien,  28:  998, 
105  Pac.  840,  56  Wash.  361. 

66.  The  lien  of  a  mortgage  cannot  be 
discharged  by  a  tender  of  the  amount  due 
thereon  out  of  court  pending  an  action  to 
foreclose  the  mortgage.  Murray  v.  O'Brien, 
28:  998,  105  Pac.  840,  56  Wash.  361. 

67.  A  tender  ont  of  court  of  the  amount 
due  on  a  mortgage  in  process  of  foreclosure 
will  not  be  permitted  to  destroy  the  lien 
of  the  mortgage  as  a  basis  for  affirmative 
relief  by  removal  from  the  record  as  a  cloud 
on  title,  without  actual  payment  of  the 
amount  due.  Murray  v.  O'Brien,  28:  998, 
105  Pac.  840,  56  Wash.  361. 

68.  One  who  refuses  an  unqualified  ten- 
der of  the  amount  due  on  a  mortgage,  be- 
lieving it  to  be  to  his  advantage  to  do  so, 
will  not  be  allowed  interest  on  the  debt 
after  the  date  of  the  tender.  Murray  v. 
O'Brien,  28:998,  105  Pac.  840,  56  Wash.  361. 

69.  The  owner  of  a  half  interest  in  a 
parcel  of  real  estate  has  a  right  to  tender 
the  amount  due  on  a  mortgage  on  the  other 
half  interest,  and  be  subrogated  to  the 
rights  of  the  mortgagee,  and  intervene  in 
the  foreclosure  suit.  Murray  v.  O'Brien, 
28:  998,  105  Pac.  840,  56  Wash.  361. 
Satisfaction  of  record. 

Of  mortgage  owned  by  holder  of  recorded 
deed,  with  knowledge  of  prior  unrecord- 
ed deed,  see  Equity,  68. 

Right  to  rely  upon  record  of  satisfaction, 
see  Records  and  Recording  Laws,  41. 

Subrogation  on  satisfying  mortgage  of  rec- 
ord, see  Subkogation,  20. 

See  also  supra,  38. 

70.  Payment  of  an  indebtedness  on  a 
note  secured  by  a  mortgage  on  real  estate 
extinguishes  the  mortgage  lien  without  any 
satisfaction  thereof  of  record  or  in  writing. 
Friend  v.  Ward,  i :  891,  104  N.  W.  997,  126 
Wis.   291. 

71.  A  mortgage  having  been  extinguished 
by  payment  of  the  indebtedness,  it  is  not 
necessarj'  to  valid  record  evidence  thereof 
that  a  satisfaction  piece  shall  be  executed  by 


MORTGAGE,  VI.  a. 


3091 


the  actual  or  apparent  owner  of  such  in- 
debtedness for  delivery  to  the  mortgagor,  or 
that  there  should  be  such  delivery.  Friend 
V.  Ward,  i:  891,  104  N.  W.  997,  126  Wis.  291, 
Provision  in  mortgage  for  release  of 
parcel. 

72.  The  exercise  of  an  option  to  declare 
due  the  entire  debt  secured  by  a  mortgage 
terminates  the  right  to  make  partial  pay- 
ments, and  secure  a  partial  release  of  prop- 
erty from  a  mortgage,  "prior  to  maturity" 
of  the  mortgage  debt.  Bartlett  Estate  Co. 
V.  Fairhaven  Land  Co.  15:  590,  94  Pac.  900, 
49  Wash.  58. 

What  operates  as  release. 
Extinguishment  of  mortgage  securing  note 

by   judgment   on   note,   see   Bills   and 

Notes,  211. 

73.  A  tender  before  maturity  of  the 
amount  of  principal  and  interest  which  will 
be  due  at  maturity  on  a  mortgage  is  not 
sufficient  to  discharge  its  lien.  Pyross  v. 
Fraser,  23:  403,  64  S.  E.  407,  82  S.  C.  498. 

(Annotated) 

74.  Acceptance  before  maturity  of  a  par- 
tial payment  on  a  mortgage  will  not  waive 
the  right  to  have  the  balance  of  the  invest- 
ment remain  until  maturity.  Pyross  v. 
Fraser,  23:  403,  64  S.  E.  407,  82  S.  C.  498. 

75.  The  lien  of  a  mortgage  is  not  re- 
leased by  an  agreement  between  the  parties, 
after  a  check  has  been  delivered  for  the 
amount  due,  that  the  check  and  note  shall 
each  be  returned,  and  the  debt  allowed  to 
stand  at  a  less  rate  of  interest.  Senninger 
V.  Rowley,  18:  223,  116  N.  W.  695,  138  Iowa, 
617. 

76.  A  creditor  holding  a  note  secured  by 
a  mortgage  may  take  judgment  on  the  note 
alone,  without  releasing  the  mortgage  lien 
or  waiving  his  right  to  foreclose  the  mort- 
gage. Rossiter  v.  Merriman,  24:  1095,  104 
Pac.  858,  80  Kan.  739.  (Annotated) 
Merger;  keeping  alive. 

Keeping  released  mortgage  alive  to  preserve 
right  to  contribution,  see  Contribution 

AND   INDEMNITT,   1. 

77.  Although  one  cannot  be,  at  the  same 
time  owner  and  mortgagee  of  the  same 
property,  if  the  title  which  apparently  con- 
veys perfect  ownership  and  which  is  sup- 
posed to  destroy  the  mortgage,  by  confusion 
turns  out  to  be  no  title,  the  mortgage  thus 
apparently  destroyed,  revives,  as  the  cause 
of  its  suspension  and  supposed  destruction 
no  longer  exists.  Pugh  v.  Sample,  39:  834, 
49  So.  526,  123  La.  791.  (Annotated) 

78.  Where  a  trust  deed  creditor  buys 
the  trust  property  and  takes  a  conveyance 
from  his  debtor,  the  trust  deed  lien  will  be 
kept  alive  in  favor  of  his  grantee  as  against 
an  intervening  judgment  lien,  where  no 
injustice  will  be  done  thereby.  Sullivan  v. 
Saunders,  42:  loio,  66  S.  E.  497,  66  W.  Va. 
350. 

79.  An  assignment  of  real  estate  in  the 
nature  of  an  equitable  mortgage  may,  by 
agreement  between  the  parties,  be  kept  alive 
after  payment,  so  as  to  be  valid  security 
for  a  larger  loan  subsequently  made,  which 
■will  take  priority  over  an  assignment  after- 
wards made  to  secure  a  loan  from  another 
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person  having  notice  of  the  prior  agree- 
ment. Girard  Trust  Co.  v.  Baird,  i:  405,  Gl 
Atl.  507,  212  Pa.  41.  (Annotated) 

80.  Under  a  contract  for  the  purchase  of 
mortgaged  property,  which  provides  that 
the  purchaser  agrees  to  assume  the  mort- 
gage, or  may  pay  all  the  balance  of  the 
purchase  money,  his  election  to  pay  the  bal- 
ance does  not  render  him  liable  for  the  sat- 
isfaction of  the  mortgage  so  that  a  pay- 
ment by  the  mortg9,gor  to  the  original  hold- 
er will  be  regarded  as  made  by  him,  so  as 
to  destroy  the  lien  of  the  mortgage.  Marl- 
ing V.  Milwaukee  Realty  Co.  5:  412,  106  N. 
W.  844,  127  Wis.  363. 

81.  The  lien  of  a  trust  deed  creditor  is 
not  so  merged  in  the  larger  estate  created 
by  his  purchase  of  the  trust  property  from 
the  debtor  as  to  render  his  entire  estate  in 
the  land  subject  to  an  intervening  judg- 
ment lien,  but  equity  will  preserve  the  trust 
lien  for  his  protection,  notwithstanding  he 
may  have  executed  a  formal  release  there- 
of. Sullivan  v.  Saunders,  42:  loio,  66  S.  E. 
497,   66  W.   Va.   350. 

Annulling  release. 

82.  Equity  will,  to  enforce  the  rights  of 
subrogation,  annul  an  attempted  extin- 
guishment of  a  mortgage  by  the  holder  upon 
being  paid  the  amount  due  with  money  bor- 
rowed by  a  portion  of  the  mortgagors  who, 
in  the  mortgage,  have  covenanted  to  pay 
the  debt,  and  who  have  refused  to  consent 
to  the  extinguishment  of  the  mortgage;  the 
extinguishment  being  sought  merely  to 
further  the  interests  of  persons  who  have 
purchased  at  execution  sale  the  interest  of 
one  of  the  original  mortgagors,  and  who 
will  be  fully  reimbursed,  even  though  the 
mortgage  is  not  extinguished.  Parsons  v. 
Urie,  8:  559,  64  Atl.  927,  104  Md.  238. 

(Annotated) 

VI.  Enforcement, 
a.  Generally;  effect, 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Abatement  bf  action  to  foreclose,  see  Abate- 
ment AND  Revival,  24. 

Color  of  title  derived  through  void  fore- 
closure as  basis  for  adverse  possession, 
see  Adverse  Possession,  58. 

Review  of  decree  in  action  to  foreclose,  see 
Appeal  and  Error,  905. 

Of  loan  association  mortgage,  see  Buildino 
AND  Loan  Association,  III.  d. 

Malicious  evasion  of  tender  of  money  neces- 
sary to  prevent  foreclosure,  see  Case, 
11. 

Statute  curing  invalid  foreclosure,  see  Con- 
stitutional Law,  48. 

Promise  by  creditor  not  to  permit  mort- 
gaged property  to  be  sold  under  fore- 
closure for  less  than  specified  sum,  see 
Contracts,  200,  219, 

Effect  of  insolvency  of  corporation  to  pre- 
vent it  from  enforcing  judgment  of  fore- 
closure, see  Corporations,  391. 
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Breach  of  covenant  by  eviction  under  fore- 
closure, see  Covenants  and  Coxdi- 
TIONS,  38,  44,   100. 

Cancelation,  on  ground  of  duress,  of  mort- 
gage lien  in  suit  to  foreclose,  see 
Duress,  11. 

Effect  of  proceeding  to  foreclose,  as  election 
of  remedy,  see  iik.£CTioN  of  Remedies, 
31. 

Election  to  treat  mortgage  due,  preventing 
mortgagee's  recovery  of  bonus,  see  Elec- 
tion OF  Remedies,  §7. 

Estoppel  to  complain  of  foreclosure,  see 
Estoppel,  141. 

Estoppel  as  to  amount  for  which  mortgage 
may  be  enforced,  see  Estoppex,  167. 

Estoppel  to  treat  note  as  existing  for  pur- 
pose of  upholding  mortgage  and  repu- 
diate it  for  other  purposes,  see  Estop- 
pel, 217. 

Burden  of  proof  on  foreclosure,  see  Evi- 
dence, 670. 

Injunction  against  foreclosure,  see  Injunc- 
tion, 90,  91,  273,  274. 

Waiver  .of  provision  in  insurance  policy 
making  it  void  if  foreclosure  proceed- 
ings are  commenced,  see  Insueance, 
604. 

Effect  of  bill  to  foreclose  mortgage  to  bar 
rights  of  municipality  under  dedication 
by  mortgagor,  see  Judgment,  203. 

Judgment  quieting  title  as  against  nominal 

j;  trustee  to  whom  mortgage  is  executed 
as  bar  to  action  to  foreclose  mortgage, 
see  Judgment,  217. 

Conclusiveness  in  action  to  enforce  mortgage 
given  by  wife  as  surety  for  husband,  of 
judgment  against  husband,  see  Judg- 
ment, 255. 

Setting  aside  decree  of  foreclosure  because 
of  fraud,  see  Judgment,  369,  370. 

Sale  under  execution  of  equitable  asset  of 
debtor  upon  deficiency  decree  in  suit  for 
foreclosure  of  mortgage,  see  Levy  and 
Seizube,  10. 

Applicability  to  suit  to  enforce  trust  deed 
of  doctrine  of  lis  pendens,  see  Lis  Pen- 
dens, 1. 

Purchase  of  prior  mortgage  pending  action 
to  foreclose  subsequent  one,  see  Lis 
Pendens,  13. 

Effect  of  foreclosure  of  railroad  mortgage 
to  terminate  contract  of  employment, 
see  Master  and  Servant,  97. 

Destruction  of  mechanics'  lien  by  sale  in 
foreclosure  proceedings,  see  Mechanics' 
Liens,  80,  87,  88. 

Applicability  of  statute  governing  foreclo- 
sure to  foreclosure  of  mechanics'  lien, 
see  Mechanics'  Liens,  86. 

Party  plaintiff  in  suit  for  breach  of  trust 
--  in  foreclosure  of  mortgage,  see  Par- 
ties, 9. 

Failure  of  suit  to  foreclose  mortgage  for  un- 
paid purchase  money  on  partition  sale, 
see  Partition,  21. 

Pleadings  in  bill  to  foreclose,  see  Pleading, 
439. 

Set-off  in  action  on  purchase-money  mort- 
gage, see  Pleading,  490;  Set-Oet  and 
Counterclaim,  9. 
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Grant  of  nonsuit  in  action  to  foreclose,  see 

Trial,  695. 
Foreclosure   of    land   contract,    see  Vendor 

and  Purchaser,  6. 
Enforcement  of   vendor's   lien,   see  Vendor 

AND  Purchaser,  76-82. 
Service  of  process  on  nonresident  defendant, 

see  Writ  and  Process,  7. 
See  also  supra,  76. 

83.  A  mortgage  note  having  been  merged 
in  a  judgment  thereon,  a  subsequent  pro- 
ceeding to  foreclose  the  mortgage  should  be 
founded  on  the  judgment,  rather  than  on 
the  original  note.  Rossiter  v.  Merrftnan, 
24:  1095,  104  Pac.  858,  80  Kan.  739. 

84.  In  an  action  brought  to  foreclose  a 
mortgage,  in  order  to  establish  a  ground  of 
recovery  against  a  defendant  who  does  not 
claim  under  its  maker,  the  plaintiff  must 
show  that  the  mortgagor  had  title  to  the 
property,  so  that  tlie  mortgage  created  a 
lien.  Cooper  v.  Rhea,  29:930,  107  Pac.  799, 
82  Kan.  109. 

85.  One  who  has  conveyed  land  in  a  for- 
eign state  as  collateral  security  for  the  pay- 
ment of  money  under  a  contract  may,  iipon 
failure  to  make  payment,  be  required  to 
convey  title  to  the  property.  Dickson  v. 
Loehr,  4:  986,  106  N.  W.  793,  126  Wis.  641. 

( Annotated ) 

86.  A  mortgage  to  secure  performance  of 
a  bond  for  support  and  burial  cannot  be 
enforced  in  the  absence  of  any  showing  of 
a  breach  of  its  conditions.  Davis  v.  Po- 
land, 10:  212,  66  Atl.  380,  102  Me.  192. 

87.  A  conveyance  conditioned  upon  the 
furnishing  of  support  to  the  grantor  may, 
upon  breach  of  the  condition,  be  foreclosed 
by  bill  as  though  it  was  a  mortsage.  Ab- 
bott v.  Sanders,  13:  725,  66  Atl.  1032,  80  Vt. 
179.  (Annotated) 

88.  In  a  suit  for  the  foreclosure  of  a 
mortgage  executed  upon  the  property  of  a 
water  company  which  had  leased  its  canal 
to  a  corporation  made  a  party  to  the  action, 
and  which  asserted  the  priority  of  its  lease, 
the  extent  to  which  the  lease  is  valid  and 
enforceable  is  a  legitimate  subject  of  in- 
quiry and  adjudication.  Sammons  v. 
Kearney  Power  &  Irrig.  Co.  8:  404,  110  N. 
W.  308,  77  Neb.  580. 

89.  Notwithstanding  the  statute  provides 
that  a  mortgage  of  real  estate  shall  not  be 
deemed  a  conveyance  whatever  its  terms, 
so  as  to  enable  the  owner  of  the  mortgage 
to  recover  possession  without  a  foreclosure, 
a  court  of  equity  may,  pending  foreclosure, 
impound  the  rents  and  profits  to  be  applied 
in  reduction  of  the  debt, — especially,  where 
the  rents  and  profits  were  pledged  in  the 
mortgage  to  the  payment  of  the  debt,  in 
consideration  of  the  release  by  the  mort- 
gagee of  other  security.  Moncrieflf  v.  Hare, 
7:  looi,  87   Pac.    1082,  38   Colo.   221. 

(Annotated) 

90.  Rights  under  a  contract  with  a  water 
company  are  not  cut  off  by  foreclosure  of  a 
prior  mortgage  on  the  water  system,  which 
is  not  begim  until  after  the  contract  is 
properly  recorded,  and  to  which  the  owner 


MORTGAGE,  VI.  b,  c. 


of  the  contract  is  not  made  a  party.  Stan- 
islaus Water  Co.  v.  Bachman,  15:  359,  9.3 
Pac.  858,  152  Cal.  716. 

91.  'J  he  retention  of  mortgaged  premises 
for  one  year  after  foreclosure  by  the  mort- 
gagee, so  as  to  complete  the  foreclosure  pro- 
ceedings under  the  statute,  is  not  estab- 
lished, as  matter  of  law,  where  the  occupa- 
tion was  by  one  of  the  mortgagors,  and 
there  is  a  controversy  as  to  the  character 
of  such  occupation.  Frye  v.  Hubbell,  17: 
1 197,  68  Atl.  325,  74  N.  H.  358. 

ft.   On  default  of  interest,   instalment, 
taxes,  etc. 

(See   al'io   same   heading   in  Digest   L.R.A. 

1-10.) 

Effect  of  default  in  payment  of  interest  to 
start  running  of  limitation,  see  Limi- 
tation OF  Actions,  136-138. 

Place  of  tender  of  interest,  see  Payment, 
23. 

Sufficiency  of  tender  of  interest,  see  Tender, 
14. 

Effect  of  tender  of  amocisit  due  before  exer- 
cise of  option  to  declare  whole  debt  due 
for  default  as  to  interest,  see  Tender, 
26. 

See  also  infra,  101. 

92.  Default  justifying  foreclosure  of  a 

mortgage  executed  for  the  purpose  of  secur- 
ing the  payment  of  any  judgment  that  might 
be  obtained  against  an  administrator  by  per- 
sons entitled  to  a  distributive  share  of  the 
estate  is  shown  where  it  appears  Ihat  such 
persons  have  recovered  judgment  against  the 
administrator  for  their  distributive  shares, 
and  that  an  execution  issued  tliereon  has 
been  returned  nulla  bona.  Chavsz  v.  Myer, 
6:  793,  85  Pac.  233,  13  N.  M.  368. 

93.  Provisions  in  a  mortgage  that  default 
in  payment  shall  mature  the  entire  debt  at 
the  option  of  the  holder,  and  in  the  note 
secured  by  the  mortgage,  that  default  shall 
render  the  whole  sum  immediately  due  and 
collectable,  will  be  construed  together  and 
held  to  mean  that  default  will  render  the 
whole  sum  due  at  the  option  of  the  creditor. 
Clark  v.  Paddock,  46:  475,  132  Pac.  795,  24 
Idaho,  142.  (Annotated) 

94.  There  is  no  conflict  between  a  provi- 
sion in  a  bond  that  if  default  is  made  in 
payment  of  interest,  the  bond  shall  at  once 
become  due  and  payable,  and  in  the  mort- 
gage securing  that  and  other  bonds  that, 
should  default  occur  in  payment  of  interest, 
taxes,  or  the  amount  due  the  sinking  fund, 
and  continue  ninety  days,  the  principal  of 
the  bonds  shall,  at  the  option  of  the  trustee, 
to  be  expressed  by  written  notice,  become 
due  and  p.yable.  Central  T.  Co.  v.  Meridian 
Light  &  R.  Co.  51:  151,  63  So.  575,  64  So. 
216,  —  Miss.  — . 

95.  Defaalt  in  payment  of  interest  on  a 
note  which  provides  for  a  payment  annual- 
ly authorizes  immediate  foreclosure  of  the 
mortgage  securing  it,  although  the  note 
provides  that  interest  unpaid  when  due 
shall  be  added  to  the  principal  and  bear  in- 
Digest  1-52  L.R.A.(N.S.) 


terest,  if  the  mortgage  provides  that  in 
case  of  default  in  payment  of  principal  or 
interest  or  any  part  thereof  when  due  the 
premises  may  be  sold  and  the  whole  of  the 
principal  and  interest,  whether  due  or  not, 
retained  from  the  proceeds.  Castor  v.  Mur- 
amoto,  42:  108,  125  Pac.  153,  69  Wash.  145. 

(Annotated) 

96.  A  tender  of  payment  of  interest 
overdue  on  a  mortgage,  before  notice  of  the 
exercise  of  the  option  thereby  conferred  to 
declare  the  whole  debt  due  for  such  default 
is  brought  home  to  the  mortgagor,  cuts  off 
the  right  to  do  so.  Weinberg  v.  Naher,  22: 
956,  99  Pac.  736,  51  Wash.  591. 

97.  A  written  reason  given  by  a  mort- 
gagee for  refusing  a  tender  of  overdue  inter- 
est prevents  his  subsequently  questioning 
the  validity  of  the  tender  for  other  reasons. 
Weinberg  v.  Naher,  22:  956,  99  Pac.  736,  51 
Wash.  591. 

98.  The  exercise  of  the  option  to  declare 
a  mortgage  due  for  default  in  payment 
of  interest  is  not  effected  by  letters  notify- 
ing the  mortgagor  that,  unless  he  makes 
the  insurance  payable  to  the  mortgagee,  the 
loan  will  be  called.  Weinberg  v.  Naher, 
22:  956,  99  Pac.  736,  51  Wash.  591. 

99.  A  default  in  the  payment  of  taxes, 
and  the  subsequent  sale  of  mortgaged 
property  to  satisfy  such  taxes,  does  not  en- 
title a  mortgagee  to  foreclose,  under  a  mort- 
gage clause  providing  that  the  whole 
amount  of  the  mortgage  debt  shall  become 
due,  at  the  option  of  the  mortgagee,  for  de- 
fault in  the  payment  of  taxes  before  the 
same  become  delinquent,  where  the  taxes 
lawfully  assessed  against  the  property  have 
been  fully  paid  off  and  discharged  by  the 
mortgagors,  and  notice  given  to  the  mort- 
gagee before  foreclosure,  since,  at  the  time 
of  the  suit,  a  breach  of  the  covenant  did  not . 
exist,  and  no  right  to  foreclose  the  mort- 
gage had  accrued.  Fleming  v.  Franing, 
22:  360,  98  Pac.  961,  22  Okla.  644. 

( Annotated ) 

100.  Foreclosure  cannot  be  decreed  for 
failure  to  pay  current  taxes  under  a  mort- 
gage clause  providing  that  the  mortgage 
shall  become  absolute  and  subject  to  fore- 
closure upon  default  in  the  payment  of 
taxes,  where  the  mortgagors  did  not  obli- 
gate themselves  to  pay  any  particular  taxes, 
as,  in  such  case,  the  foreclosure  clause  is 
ineffective,  it  being  too  indefinite  and  un- 
certain. Fleming  v.  Franing,  22:  360,  98 
Pac.  961,  22   Okla.  644. 

c.    Who  may   foreclose;   parties. 

"Who  may  foreclose. 

Foreclosure  by  junior  mortgagee,  see  infra, 
106.    , 

Right  of  surety  taking  assignment  of  mort- 
gage, see  Principal  and  Surety,  70. 

101.  An  assignment  of  a  mortgage  car- 
ries with  it  the  option  contained  therein 
to  declare  the  entire  debt  due  upon  failure 
to  pay  instalments  of  principal,  interest, 
and  taxes  as  they  become  due,  although  it 
is  not  in  terms  granted  to  the  assignee, 
where   a   mortgage   is   regarded   as   a   mere 
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lien  for  security  of  the  debt.  Bartlett  Es- 
tate Co.  V.  Fairhaven  Land  Co.  15:  590,  94 
Pac.  900,  49  Wash.  58.  (Annotated) 

Parties  defendant. 

Making  cestui  que  trust  a  party  to  foreclo- 
sure suit,  see  Parties,  180. 

102.  In  a  suit  brought  to  foreclose  a  mort- 
gage after  the  decease  of  the  mortgagor  and 
the  appointment  of  an  administrator  of  his 
estate,  the  latter  is  not  a  proper  party  for 
the  purpose  of  establishing  the  liability  of 
the  estate  for  the  mortgage  indebtedness, 
since  such  liability  is  enforceable  only  in 
the  proper  county  court.  Re  Hanlin,  17: 
1189,   113  N.  W.  411,  133  Wis.   140. 

103.  A  junior  mortgagee  is  not  affected  by 
a  judgment  and  decree  foreclosing  a  first 
mortgage,  where  he  is  not  made  a  party  to 
the  suit,  but  the  foreclosure  is  effectual 
against  those  persons  who  were  made  par- 
ties, and  a  sale  vests  the  estate  in  the  pur- 
chaser subject  to  the  rights  therein  of  the 
junior  mortgagee.  Horr  v.  Herrington, 
20:  47,  98  Pac.  443,  22  Okla.  590. 

104.  The  lien  of  a  recorded  second  mort- 
gage is  not  affected  by  a  foreclosure  of  the 
first  one,  if  its  holder  was  not  made  a  party 
to  the  foreclosure  proceedings,  although  the 
mortgage  conveys  the  legal  title.  Jones  v. 
Williams,  36:  426,  71  S.  E.  222,  155  N.  C. 
179.  ^  Annotated) 

105.  The  foreclosure  of  one  of  two  simul- 
taneous mortgages  by  the  same  person,  to 
the  same  mortgagee,  to  secure  different 
debts,  which  were  recorded  at  the  same  in- 
stant, and  one  of  which  has  been  assigned 
to  a  stranger,  without  making  the  latter 
a  party,  has  no  effect  upon  the  lien  of  the 
assigned  mortgage.  Dahlstrom  v.  Unknown 
Claimants,  39:  524,  135  N.  W.  567,  156  Iowa, 
187.  (Annotated) 

d.  Defenses. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Waiver  of  right  to  foreclose,  see  supra,  76. 

Right  of  one  holding  tax  title  to  mort- 
gaged property  who  is  made  party  to 
foreclosure  proceedings  in  which  mort- 
gagee sets  up  a  tax  title,  see  Cloud 
ON  Title,  28. 

Breach  of  covenant  by  vendor  not  to  re- 
engage in  business  as  defense  to  fore- 
closure of  purchase  money  mortgage, 
see  Contracts,  355. 

Duress,  see  Duress,  11. 

Estoppel  to  set  up,  see  Estoppel,  141. 

Codebtor's  right  to  enforce,  for  debt  paid 
by  him,  though  deed  of  trust  securing 
same  is  barred  by  laches,  see  Limita- 
tion OF  Actions,  75. 

Limitation  of  actions  as  defense,  see  Limi- 
tation of  Actions,  86-88. 

When  limitation  begins  to  run,  see  Limi- 
tation OF  Actions,  135-138. 

Validity  of  statute  limiting  time  for  com- 
mencement of  suits  for  foreclosure,  see 
Limitation  of  Actions,  6. 
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Effect  of  mortgagor's  absence  from  state  to 
toll  limitations  as  against  foreclosure 
proceedings  against  grantee,  see  Limi- 
tation OF  Actions,  230. 

Revival  of  mortgage  or  interruption  of 
limitations  by  part  payment  or  new 
promise,  see  Limitation  of  Actions, 
282,  325,  327,  328,  332,  333,  334,  336, 
346,  349. 

Limitation  period  for  enforcement  of  testa- 
mentary lien,  see  Limitation  of  Ac- 
tions, 269. 

Retrospective  operation  of  statute  as  to 
time  for  action  to  foreclose,  see  Stat- 
utes, 322. 

Defense  to  action  on  purchase  money  mort- 
gage where  grantee  was  unable  to  con- 
vey good  title,  see  Vendor  and  Pur- 
chaser, 108. 

106.  The  existence  of  a  prior  mortgage 
in  excess  of  the  value  of  the  land  does  not 
disentitle  a  junior  mortgagee  to  a  decree 
of  foreclosure.  Kahn  v.  McConnell,  47:  1189, 
131  Pac.  682,  37  Okla.  219. 

e.  Relief;  decree;  effect  as  to  fund. 

(See  also  same  heading  im  Digest  L.R.A. 
1-10.) 

Right  of  one  foreclosing  to  attorney's  fees, 
see  Attorney's  Fees,  1,  2;  Costs  and 
Fees,  25,  30. 

Merger  in  decree  of  prior  interests  of  par- 
ties, see  Judgment,  96a. 

Matters  concluded  by  foreclosure  decree,  see 
Jltdgment,  174. 

Laches  as  bar  to  relief,  see  Limitation  of 
Actions,  42. 

Set-off  in  action  on  purchasse  money  mort- 
gage, see  Pleading,  490;  Set-Off  and 
Counterclaim,  9. 

107,  108.  One  who  resorts  to  the  courts  to 
foreclose  his  mortgage  is  not  entitled  to 
the  same  position  with  respect  to  subse- 
quent encumbrancers  that  he  would  have  se- 
cured by  exercising  the  power  of  sale  con- 
tained in  the  mortgage.  Jones  v.  Williams, 
36:  426,  71- S.  E.  222,  155  N.  C.  179. 

109.  Although  a  personal  judgment  can  be 
entered  against  a  mortgagor  only  when  the 
mortgaged  property  has  been  exhausted,  yet 
if  the  mortgage  is  barred  in  favor  of  a 
junior  lien  claimant,  so  that  the  property  is 
no  longer  available,  and  the  claim  against 
the  mortgagor  is  not  barred,  because  of  his 
absence  from  the  state,  a  personal  judgment 
may  be  entered  against  him  for  the  debt. 
Boucofski  v.  Jacobsen,  26:  898,  104  Pac.  117, 
36  Utah,  165. 

/.     Strict     foreclosure;     forclosure     by 
advertise  ment. 

(See  also  same  heading  t»  Digest  LJi.A. 
1-70.) 

110.  The  foreclosure  of  a  mortgage  by  ad- 
vertisement, by  an  assignee  whose  assign- 
ment was  invalid  because  not  properly  ac- 
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knowledged,  so  as  to  be  entitled  to  record, 
is  invalid.  Kenny  v.  McKeuzie,  49:  775, 
120  N.  W.  781,  23  S.  D.  111. 

g.   Sale. 

1.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Bill  by  grantee  of  mortgagor  for  account- 
ing from  mortgagee  in  case  of  illegal 
sale  under  mortgage,  see  Accounting, 
1;  Action  ob  Suit,  123. 

Parol  promise  by  mortgagee  to  bid  in  prop- 
erty and  account  for  surplus,  see  CoN- 
TKACTS,  251. 

Eight  to  enjoin  sale,  see  Injunction,  90, 
91,  262. 

2,  Under  power, 

(See  also  same  heading  in  Digest  LJt.A. 
1-10.) 

Effect  of  assignment  of  mortgage  to  vest 
in  assignee  power  of  sale,  see  supra,  54. 

Sale  of  mortgaged  chattels  under  power, 
see  Chattel  Mortgage,  64,  66. 

Conclusiveness  of  recitals  in  affidavit  made 
by  mortgagee  that  power  of  sale  has 
been  duly  executed,  see  Estoppel,  222. 

Estoppel  of  beneficiary  to  contest  validity 
of  sale,  see  Estoppel,  239. 

Injunction  against,  see  Injunction,  91. 

See  also  infra,  133-135,  142,  143. 

111.  A  mortgagee  cannot,  after  the  usual 
order  nisi  for  foreclosure  and  before  fore- 
closure is  made  absolute,  exercise  his  power 
of  sale  without  leave  of  the  court.  Stevens 
V.  Theatres,  Ltd.  2  B.  R.  C  833,  [1903]  1 
Ch.  857.  Also  Reported  in  72  L.  J.  Ch. 
N.  S.  764,  51  Week.  Rep.  585,  88  L.  T. 
N.  S.  458,  19  Times  L.  R.  334. 

(Annotated) 

112.  A  power  of  sale  contained  in  a 
mortgage  is  suspended  only,  and  not  extin- 
guished, by  the  making  of  an  order  nisi 
for  foreclosure;  and  therefore  a  bona  fide 
purchaser  without  notice  may  get  a  good 
title  under  the  power.  Stevens  v.  Theatres 
Ltd.  2  B.  R.  C.  833,  [1903]  1  Ch.  857. 
Also  Reported  in  72  L.  J.  Ch.  N.  S.  764,  51 
Week.  Rep.  585,  88  L.  T.  N.  S.  458,  19 
Times  L.  R.  334. 

113.  The  holder  of  a  third  mortgage  on 
real  estate,  who  purchases  the  property  un- 
der the  mortgage,  and  secures  a  conveyance 
in  fee  of  the  equity  of  redemption,  may  pro- 
cure the  notes  secured  by  the  first  mortgage, 
direct  sale  in  accordance  with  its  terms,  and 
purchase  thereat,  without  giving  actual  no- 
tice to  the  second  mortgagee,  and  thereby 
perfect  his  title  as  against  the  second  mort- 
gagee. Searles  v.  Kelley,  S.  &  Co.  8:  491, 
40  So.  484,  88  Miss.  228.  (Annotated) 

114.  A  statute  requiring  the  recording  of 
the  appointment  of  a  substituted  trustee 
under  a  mortgage  or  deed  of  trust  does  not 
render  invalid  a  sale  made  by  an  original 
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trustee  whose  appointment  is  not  filed  for 
record  until  after  the  sale,  which  is  in  ac- 
cordance with  the  terms  of  the  trust  deed. 
Searles  v.  Kelley,  S.  &  Co.  8:  491,  40  So.  484, 
88  Miss.  228. 

3.  Quantity  sold;  selling   in  parcels. 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 

Order  of  sale  of  parcels. 

See  also  Mabshalling  Assets  and  Secu- 
rity, 2. 

115.  Where  the  purchaser  of  parts  of 
mortgaged  premises  has  on  the  first  pur- 
chase assumed  the  entire  mortgage  debt 
and  purchased  the  other  parcels  subject 
to  said  debt,  the  land  so  purchased  is  liable 
for  the  mortgage  debt  before  the  portion 
thereof  remaining  unconveyed  by  the  mort- 
gagor or  his  estate  can  be  sold  in  satis- 
faction thereof.  Chancellor  of  New  Jersey 
v.  Towell  (N.  J.  Err.  &  App.)  39:  359,  82 
Atl.   861,  80  N.  J.  Eq.  223.' 

116.  Where  the  purchaser  of  parts  of 
mortgaged  premises  has  on  the  first  pur- 
chase assumed  the  entire  mortgage  debt 
and  purchased  the  other  parcels  subject 
to  such  debt,  and  the  balance  remains  in 
the  estate  of  the  original  owner,  the  rule 
in  equity  that  the  aliened  portions  shall 
be  sold  in  the  inverse  order  of  their  aliena- 
tion does  not  apply.  Chancellor  of  New 
Jersey  v.  Towell  (N.  J.  Err.  &  App.)  39: 
359,  82  Atl.  861,  80  N.  J.  Eq.  223. 

( Annotated ) 

117.  In  order  to  avoid  circuity  of  action, 
equity  will  net  apply  the  rule  that  aliened 
portions  of  property  shall  be  sold  in  the 
inverse  order  of  alienation  to  pay  a  mort- 
gage debt,  where  the  first  alienee  has  as- 
sumed the  payment  of  the  entire  debt  on 
his  first  purchase  and  subsequently  pur- 
chased other  parts  subject  to  such  debt. 
Chancellor  of  New  Jersev  v.  Towell  (N.  J. 
Err.  &  App.)  39:  359,  82  Atl.  861,  80  N. 
J.  Eq.  223. 

118.  Failure  to  follow  the  direction  of 
the  court  upon  a  foreclosure  sale  of  two  par- 
cels of  mortgaged  land,  to  sell  first  the  land 
primarily  liable,  and  selling  the  parcels 
en  masse,  does  not  render  the  sale  void  and 
subject  to  collateral  attack,  since  the  court 
might,  in  the  first  instance,  have  authorized 
such  a  method  of  sale.  Bechtel  v.  Weir, 
15:  549,  93  Pac.  75,  152  Cal.  443. 

(Annotated) 

119.  A  sheriflf,  selling  at  foreclosure  sale 
difi'erent  parcels  of  land  mortgaged  to  se- 
cure the  same  debt,  need  not  follow  the  di- 
rection of  the  court  to  sell  first  the  land 
primarily  liable,  but  may  sell  en  masse, 
where  he  can  obtain  no  bid  for  the  parcels 
separate] V.  Bechtel  v.  Weir,  15:  549,  93 
Pac.  75,  152  Cal.  443. 

120.  The  owner  of  a  tract  of  land,  who 
gives  a  mortgage  upon  it  and  then  conveys 
it  in  consideration  of  the  buyer  assuming 
the  mortgage  debt  and  giving  him  a  note 
for  the  rest  of  the  purchase  price,  secured 
by   a   second    mortgage    on   a   part   of    the 


1996 


MOKTGAGE,  VI.  g,  4. 


tract,  ia  not  precluded  by  the  fact  that  he  is 
personally  liable  for  the  payment  of  the  first 
mortgage,  from  requiring  a  marshaling  of 
securities,  so  that  the  parcel  of  land  on 
which  he  has  no  lion  shall  be  appropriated 
to  the  payment  of  the  first  mortgage  be- 
fore the  remainder  of  the  tract  is  resorted 
to  for  that  purpose.  Newby  v.  Norton,  47: 
302,  133  Pac.  890,  00  Kan.  317.  (Annotated) 

121.  The  owner  of  a  tract  of  land,  who 
gives  a  mortgage  upon  it  and  then  conveys 
it  in  consideration  of  the  buyer  assuming 
the  mortgage  debt  and  giving  him  a  note 
for  the  rest  of  the  purchase  price,  secured 
by  a  second  mortgage  on  a  part  of  the  tract, 
is  not  precluded  from  insisting  on  a  mar- 
shaling of  securities,  by  the  sale  of  the 
mortgage  to  a  purchaser  for  value,  who, 
from  the  record,  has  notice  of  both  mort- 
gages, and  of  the  assumption  of  the  first 
tract  which  is  subject  only  to  the  first 
mortgage  debt  by  the  maker  of  the  second 
mortgage,  although  such  sale  is  made  be- 
fore such  right  has  been  asserted.  Newby 
V.  Norton,  47:  302,  133  Pac.  890,  90  Kan. 
317. 

4.   Purchasers  and  their  rights,    title, 
etc. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Right  of  one  heir  of  mortgagor  to  secure 
title  at  foreclosure  sale,  to  exclusion  of 
coheirs,  see  Cotenancy,  12. 

Right  of  one  cotenant  to  purchase  property 
from  one  bidding  in,  at  foreclosure  sale, 
see  Cotenancy,  11.  « 

Fraud  in  foreclosing  mortgage  and  selling 
property  with  knowledge  that  mort- 
gager has  no  title,  see  Fbaud  and  De- 
CEIT,  20. 

Effect  of  decree  of  foreclosure  to  vest  in- 
terests of  parties  to  suit  in  purchaser, 
see  Judgment,  96a. 

Estoppel  to  attack  deed  to  purchaser,  see 
Judgment,  168. 

Pleading  in  action  to  hold  mortgagee  con- 
ducting sale  liable  for  fraud,  see  Plead- 
ing, 388. 

Right  of  one  employed  to  secure  loan  to 
pay  mortgage  to  purchase  on  foreclo- 
sure, see  Principal  and  Agent,  99, 
100.  » 

Rights,  as  against  purchaser  on  foreclosure 
of  mortgaged  business,  of  employee  who 
had  secured  lease  of  property,  see 
Principal  and  Agent,  101. 

Bill  by  purchaser  to  correct  misdescription 
of  land,  see  Reformation  of  Instru- 
ments, 8,  9. 

Rights  of  purchaser  at  tax  sale,  see  Taxes, 
39-41,  217,  234-243. 

Right  of  attorney  to  purchase  client's  land 
at  foreclosure  sale,  see  Trusts,  54. 

See  also  supra,  58. 

122.  The  holder  of  a  bond  secured  by 
mortgage  of  real  estate  has  a  right  to  bid 
at  a  sale  of  the  property  made  by  the  trus- 
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tees   named   in   the  mortgage.     ilcLawhorn 

V.  Harris,  37:  831,  72  S.  E.  211,   156  N.  C. 

107. 

Rights   of  pnrcliaser   generally. 

See  also  infra,  141. 

123.  A  purchaser  at  foreclosure  sale  under 
a  mortgage  of  real  estate  is  entitled  to  the 
rights  conferred  by  the  decree  of  foreclosure, 
and  cannot  claim  additional  rights  under 
the  provisions  of  the  mortgage.  Schaeppi 
V.  Bartholomae,  i:  1079,  75  N.  E.  447,  217 
111.   105. 

124.  A  provision  in  a  mortgage  that,  in 
case  of  foreclosure,  a  receiver  shall  be  ap- 
pointed to  collect  the  income,  which  shall  be 
paid  to  the  person  entitled  to  a  deed  under 
the  certificate  of  sale,  or  in  reduction  of  the 
redemption  money,  in  case  the  property  is 
redeemed,  does  not,  even  in  the  absence  of 
redemption,  entitle  a  purchaser  at  fore- 
closure sale  to  the  income  of  the  property 
before  the  title  becomes  perfect  in  him. 
Schaeppi  v.  Bartholomae,  i:  1079,  75  N.  E. 
447,  217  111.  105.  (Annotated) 

125.  The  foreclosure  of  a  mortgage  upon 
the  property  and  rights  of  a  water  company 
passes  to  the  purchaser  the  right  of  the 
company  to  collect  rates  specified  in  the  con- 
tract between  it  and  the  city  supplied  by  it. 
Omaha  Water  Co.  v.  Omaha,  12:  736,  147 
Fed.  1,  77  C.  C.  A.  267. 

126.  A  right  to  use  water  for  irrigation 
purposes  for  a  stated  sum  and  a  yearly 
rental,  acquired  by  a  mortgagor  for  the 
benefit  of  the  land  after  the  execution  of 
the  mortgage  but  before  foreclosure,  passe.'* 
under  the  foreclosure  as  an  easement  ap- 
purtenant to  the  land.  Stanislaus  Water 
Co.  V.  Bachman,  15:  359,  93  Pac.  858.  152 
Cal.  716.  (Annotated) 

127.  Whether  or  not  a  lateral  ditch 
through  which  water  for  irrigation  purposes 
was  furnished  by  a  water  company,  and 
which  was  constructed  after  the  execution 
of  a  mortgage  on  the  water  system,  became 
a  part  thereof  so  as  to  pass  by  a  foreclo- 
sure, is  immaterial  in  a  suit  by  a  purchaser 
at  the  foreclosure  sale  to  collect  rentals  for 
water  furnished  through  it,  where  the  par- 
ties to  the  mortgage  assumed  that  it  did 
so,  and  it  was  included  in  the  foreclosure 
sale  and  deed,  and  the  purchaser  took  pos- 
session accordingly.  Stanislaus  Water  Co. 
v.  Bachman,  15:  359,  93  Pac.  858,  152  Cal. 
716. 

128.  A  purchaser  of  mortgaged  premises 
on  a  foreclosure  rendered  on  a  senior  mort- 
gage will  be  presumed  to  have  bid  and  pur- 
chased with  reference  to  the  junior  mort- 
gage, which  had  been  duly  recorded,  and 
with  knowledge  of  the  rights  of  the  holder 
of  that  mortgage  to  redeem.  Horr  v.  Her- 
rington,  20:  47,  98  Pac.  443,  22  Okla.  590. 

129.  One  who  bids  in  mortgaged  real  es- 
tate at  a  second  sale  made  without  read- 
vertising,  after  the  bidders  have  dispersed, 
and  the  first  bidder  has  refused  to  comply 
with  his  bid,  cannot  hold  the  mortgagee  lia- 
ble for  the  difference  between  his  bid  and 
what  the  property  was  worth,  upon  his  los- 
ing his  bargain  because  of  the  invalidity  of 
the  second  sale,  upon  the  theory   that  the 
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mortgagee  assumed  to  exercise  authority 
which  lie  did  not  have,  and  therefore  misled 
the  bidder  to  his  injury,  wiiere  the  bidder 
had  I^nowledge  of  the  facts,  since  he  is 
charged  with  knowledge  of  the  lack  of  au- 
thority to  make  a  second  sale  under  such 
circumstances.  Love  v.  Harris,  36:  927,  72 
S.  E.  150,  156  N.  C.  88. 
Validity  and  extent  of  title  acquired. 

130.  A  deed  of  property  sold  at  a  mort- 
gage foreclosure  must,  after  it  has  been  lu 
existence  for  more  than  fifteen  years  and 
on  record  more  than  eleven  years,  be  held 
to  be  valid,  although,  after  the  entry  of 
judgment  in  foreclosure,  the  holder  of  the 
mortgage  had  entered  a  release  reciting  that 
he  released  and  satisfied  his  judgment,  al- 
though it  had  not  been  paid.  Cooper  v. 
Greenleaf,  35:  1090,  114  Pac.  1086,  84  Kan. 
499. 

131.  Where  a  valid  mortgage  has  been 
foreclosed,  even  though  the  foreclosure  pro- 
ceedings were  void,  neither  the  mortgagor 
nor  a  person  claiming  under  him  will  be 
permitted  to  assail  the  title  acquired 
through  the  foreclosure  proceeding,  with- 
out offering  to  pay  the  amount  of  the  de- 
cree and  interest.  Kavlor  v.  Kelsey,  40: 
839,   130  N.  W.   54,  91   Neb.  404. 

132.  The  title  conveyed  by  a  completed 
foreclosure  sale  under  a  power  in  a  mort- 
gage, which  conveys  the  title  of  the  mort- 
gagor, is  all  the  right,  title,  and  interest 
in  and  to  the  mortgaged  premises  which  the 
mortgagor  possessed  at  the  time  tlie  mort- 
gage was  executed,  or  which  was  subse- 
quently acquired  by  him.  North  Dakota 
Horse  &  C.  Go.  v.  Serumgard,  29:  508,  117 
N.  W.  453,  17  N.  D.  466. 

133.  The  provision  of  North  Dakota  Rev. 
Cod^s  1905,  §  7464,  that  the  certificate 
given  on  the  execution  of  a  power  of  sale  in 
a  mortgage  shall  have  the  same  effect  as 
the  certificate  of  sale  in  like  manner  fur- 
nished on  sale  of  real  property  under  exe- 
cution provided  for  by  Rev.  Codes  1905, 
§  7137,  which  transfers  all  the  right, 
title,  and  claims  of  tiie  judgment  debtor  in 
the  property  to  the  purchaser,  and  makes 
such  certificate  evidence  of  the  facts  therein, 
does  not  relate  to  the  effect  of  the  act  of 
sale,  but  to  the  validity  and  effect  of  the 
certificate,  so  that  a  certificate  of  mortgage 
foreclosure  does  not  by  reason  thereof,  of 
itself,  convey  title,  but  is  only  evidence  of 
what  transpired  for  the  purpose  of  record, 
notice  to  protect  purchasers  against  inter- 
vening claims,  and  to  show  who  may  become 
entitled  to  a  deed.  North  Dakota  Horse  & 
C.  Co.  V.  Serumgard,  29:508,  117  N.  W. 
453.  17  N.  D.  466. 

134.  The  sale  in  the  exercise  of  a  power 
contained  in  a  mortgage,  which  conveys  the 
title  of  the  mortgagor,  is  tlie  sale  as  com- 
pleted by  the  execution  of  a  deed  at  the  ex- 
piration of  the  period  allowed  by  statute  for 
redemption.  North  Dakota  Horse  &  C.  Co. 
V.  Serumgard,  29:  508,  117  N.  VV.  453,  17 
N.   D.   466. 

135.  A  "foreclosure  sale"  under  a  power 
in  a  mortgage,  which  conveys  tlie  title  of 
the  mortgagor,  is  in  a  legal  sense  the  corn- 
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plete  foreclosure  proceedings,  beginning  with 
the  act  of  sale  and  terminating  with  the  ex- 
ecution of  the  deed  after  expiration  of  the 
period  allowed  for  redemption,  and  includes 
all  the  proceedings  for  the  foreclosure  of  the 
right  of  redemption  by  sale  and  deed.  North 
Dakota  Horse  &  C.  Co.  v.  Serumgard,  29:508, 
117  N.  W.  453,  17  N.  D.  466. 
Liability  of  purchaser. 

136.  Failure  to  give  notice  to  one  hav- 
ing a  contract  with  a  railroad  company  for 
permanent  employment,  of  a  foreclosure  pro- 
ceeding against  the  railroad,  will  not  render 
the  purchaser  of  the  property  liable  thereon. 
Cox  V.  Baltimore  &  0.  S.  W.  R,  Co.  50:  453, 
103  N.  E.  337,  180  Ind.  495. 

Grantee   of  purchaser. 
See  also  supra,  58. 

137.  One  who  takes  possession  of  real 
estate  under  mesne  conveyances  from  a  pur- 
chaser at  a  void  foreclosure  sale  of  a  valid 
mortgage  is  entitled  to  all  of  the  rights 
of  a  mortgagee  in  possession.  Kaylor  v. 
Kelsey,  40:  839,  136  N.  W.  54,  91  Neb.  404. 

( Annotated ) 

5.  Confirmation;  setting  aside;  resale. 

(See  also  Mortgage,  VI.  g,  5  in  Digest 
L.R.A.  1-70.  J 

Setting  aside. 

Estoppel  as  to,  by  delay,  see  Estopped,  141. 

Right  of  mortgagee  bidding  in  property  at 
sale,  under  decree  which  is  subsequent- 
Iv  reversed,  to  acquire  tax  title,  see 
Taxes,  242. 

Setting  aside  tax  sale,  see  Taxes,  244,  245. 

138.  A  sale  under  a  power  in  a  mortgage 
will  not  be  set  aside  because  the  mortgagee 
insisted  on  cash  and  furnished  the  money  to 
the  buyer  to  comply  with  his  bid,  if  he 
acted  in  good  faith,  the  bid  was  reasonable, 
and  the  mortgagee  did  nothing  to  prevent 
the  mortgagor  from  raising  the  money  or 
bidding  at  the  sale.  Lipsohn  v.  Goldstein, 
40:  627,  98  N.  E.  703,  212  Mass.  144. 

(Annotated) 

139.  The  beneficiary  in  a  deed  of  trust  of 
real  estate  to  secure  notes  may  procure  the 
setting  aside  of  a  sale  made  in  violation  of 
the  terms  of  the  trust,  as  against  a  pur- 
chaser at  the  sale  who  was  a  party  to  the 
fraud.  Wasserman  v.  Metzger,  7:  1019,  54 
S.  E.  893,  105  Va.  744. 

140.  One  to  whose  trustee  the  equity  of 
redemption  of  real  estate  has  been  conveyed 
while  the  title  is  in  trustees  for  a  mortgagee, 
and  who  has  not  paid  more  than  one  sixth 
of  the  purchase  money,  cannot  be  regarded 
as  a  bona  fide  purchaser  entitled  to  protec- 
tion against  an  attempt  to  set  aside  a 
fraudulent  sale  under  a  deed  of  trust  in  the 
chain  of  title;  and  the  fact  that  he  assumed 
the  outstanding  mortgage  is  immaterial, 
since  his  undertaking  will  fall  if  the  con- 
sideration falls.  Wasserman  v.  Metzger,  7: 
1019,  54  S.  E.  893,  105  Va.  744. 

( Annotated ) 

141.  One  who  pays  the  taxes  on  the  prop- 
erty while  in  possession  under  an  invalid 
foreclosure    of    a    mortgage    thereon,    and 
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expends  money  for  repairs  and  improve- 
ments on  the  property,  is  entitled  to  reim- 
bursement wlien  tlie  foreclosure  is  set  aside 
and  restitution  ordered,  but  must  account 
for  rents  and  profits.  National  Surety  Co. 
V.  Walker,  38:  333,  125  N.  W.  338,  148  Iowa, 
157. 

Resale. 
See  also  supra,  129. 

142.  A  resale  of  mortgaged  property  at 
auction  under  a  power  contained  in  the 
mortgage,  upon  the  refusal  of  the  first  bid- 
der to  comply  with  his  bid,  is  not  valid, 
if  made  after  the  bidders  have  dispersed, 
without  a  new  notice  of  sale.  Love  v.  Har- 
ris, 36:  927,  72  S.  E.  150,  156  N.  C.  88. 

(Annotated) 

143.  The  confirmation  of  a  sale  imder  a 
power  contained  in  a  mortgage  does  not 
so  far  devest  the  interest  of  the  mortgagor 
as  to  deprive  him  of  the  right  to  except 
to  the  confirmation  of  a  resale  in  case  the 
first  bidder  defaults,  and  the  property  is 
resold  at  his  risk  at  an  amount  considerably 
less  than  the  first  bid.  Werner  v.  Clark, 
28:  94,  71  Atl.  305,  108  Md.  627. 
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h.  Surpltia;  proceeds. 


(See  also  same  heading  in  Digest  L.R.A. 
1-70.J 

Assumpsit  to  recover  surplus,  see  Assump- 
sit, 26. 

Parol  promise  by  mortgagee  to  bid  in  prop- 
erty and  account  for  surplus,  see  CoN- 
TBACTS,  251. 

Surplus  from  foreclosure  sale  of  decedent's 
real  estate  as  personalty,  see  Eqxjita- 

BLE    COXVEBSION,    5.        • 

On  foreclosure  of  mortgage  on  homestead, 

see  Homestead,  51. 
What   matters    concluded   by    judgment   on 

rule  to  distribute  proceeds,   see  Jutw- 

MENT,  168. 

144.  A  junior  mortgagee  has  no  claim,  by 
virtue  of  his  mortgage,  upon  the  surplus 
money  arising  from  a  sale  under  a  suit  to 
foreclose  a  senior  mortgage,  to  which  he  was 
not  made  a  party.  Horr  v.  Herrington, 
20 :  47,  98  Pac.  443,  22  Okla.  590. 

( Annotated ) 

145.  Holders  of  interest  coupons  which 
have  been  detached  and  assigned  are  with- 
in the  protection  of  a  clause  in  a  mortgage 
securing  bonds,  that  upon  foreclosure  the 
proceeds  shall  be  applied  first  towards  pay- 
ment to  the  holders  of  unpaid  bonds  of  all 
arrears  of  interest  remaining  unpaid  on 
the  bonds.  Real  Estate  Trust  Co.  v.  Penn- 
svlvania  Sugar  Ref.  Co,  43:  82,  85  Atl. 
365,  237  Pa.  311.  (Annotated) 

i.    Deficiency    and   Judgment    therefor. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Effect  of  statutory  provision  abolishing  de- 
ficiency   judgment,    see    Election    of 
Reu£I>i£:s,  2. 
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j.   Subseqtient  suit. 

(See  same  heading  in  Digest  LJtA.,  1-70.J 

VII.    Redemption. 

a.   In  general;  right  of. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Mortgage  of  real  estate  between  foreclosure 
of  prior  mortgage  and  expiration  of 
period  for  redemption,  see  supra,  6. 

Right  of  mortgagee  paying  taxes  to  reim- 
bursement against  owners  of  equity  of 
redemption,  see  supra,  24. 

Right  of  mortgagor  with  right  of  redemp- 
tion to  maintain  action  to  recover  sur- 
plus on  sale,  see  Assumpsit,  26. 

Parol  promise  of  assignee  of  equity  of  re- 
demption to  pay  mortgage  debt,  see 
Contracts,  227. 

Curtesy  in  equity  of  redemption  of  wife's 
lands,  see  Curtesy,  3. 

Estoppel  of  mortgagee  by  statement  as  to 
amount  due  to  purchaser  of  equity  of 
redemption,  see  Estoppel,  167. 

From  judicial  sale,  see  Judicl^^l  Sale,  V. 

Effect  of  changing  form  of  action  from 
ejectment  to  suit  to  redeem  from  mort- 
gage on  running  of  limitations,  see 
Limitation  of  Actions,  289. 

Rights  of  one  advancing  money  to  redeem, 
see  Mobtgages,  45. 

Possession  of  mortgaged  premises  as  no- 
tice, to  one  redeeming  from  foreclosure, 
of  rights  of  possessor,  see  Notice,   68. 

Amendment  of  bill  to  redeem,  see  Pleading, 
97. 

Revival  of  mortgage  for  benefit  of  assignee 
of  equity  of  redemption  paying  mort- 
gage without  notice  of  junior  lien,  see 
Subeoqatton,  18. 

Subrogation  of  surety  advancing  money  to 
principal  to  redeem,  see  Subrogation, 
37. 

Redemption  from  tax  sale,  see  Taxes,  III. 

g- 

Right  of  assignee  of  equity  of  redemption 
to  maintain  action  of  trespass  against 
mortgagee,  see  Trespass,  15. 

See  also  supra,  124. 

146.  The  North  Dakota  mortgage  redemp- 
tion statute  is  remedial  in  its  nature,  and 
is  intended  not  only  for  the  benefit  of  cred^ 
itors  holding  liens  subsequent  to  a  lien  in 
process  of  foreclosure,  but  also  to  make  the. 
property  of  the  debtor  pay  as  many  of  his 
debts  as  it  can  be  made  to  pay,  and  to  pre- 
vent its  sacrifice.  North  Dakota  Horse  & 
C.  Co.  V.  Serumgard,  29:  508,  117  N.  W.  453, 
17  N.  D.  466. 

147.  One  who,  although  not  made  a  re- 
demptioner  by  statute,  acquires  the  rights  of 
one  by  a  tender  of  the  amount  necessary 
to  redeem,  and  the  issuance  to  him  of  a 
certificate  of  redemption,  and  the  accept- 
ance and  retention  by  the  holder  of  the  cer- 
tificate of  sale  of  the  money  tendered, 
assumes  the  obligations  and  liabilities  of  a 
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redemptioner,  and  must  permit  a  lawful 
redemptioner  to  redeem  from  him  within 
the  period  given  by  statute  to  a  subsequent 
lien  holder  by  mortgage  for  such  purpose. 
North  Dakota  Horse  &  C.  Co.  v.  Serumgard, 
29:  508,  117  N.  W.  453,  17  N.  D.  466. 

148.  The  sheriff  who  conducts  a  sale  on 
foreclosure  is  the  agent  of  the  purchaser  or 
holder  of  the  certificate,  to  receive  re- 
demption money,  but  is  not  such  an  agent  as 
can  bind  his  principal  to  accept  a  check 
instead  of  money  from  one  qualified  to  re- 
deem, or  to  retain  the  money  received  by 
such  agent  from  one  not  a  lawful  re- 
demptioner, if  the  principal  makes  season- 
able objection  to  the  form  of  payment,  or 
refuses  forthwith  to  recognize  the  party 
making  the  tender  as  entitled  to  redeem  as 
a  redemptioner,  when  he  is  not  made  such 
by  statute.  North  Dakota  Horse  &  C.  Co. 
v.  Serumgard,  29:508,  117  N.  W.  453,  17 
N.  D.  466. 

Right  of. 

Eff'ect  of  failure  to  pay  registry  tax  on 
right  to  redeem,  see  Records  and  Re- 
cording Laws,  18. 

Redemption  from  foreclosure  of  vendor's 
lien,  see  Vendor  and  Purchaser,  79. 

See  also  supra,  32,  128. 

149.  Where  a  public  service  corporation, 
such  as  a  telephone  company,  mortgages  its 
franchises,  easements,  and  its  entire  prop- 
erty, both  real  and  personal,  and  it  appears, 
by  reason  of  the  character  and  condition  of 
the  mortgaged  property,  that  the  plant  is 
an  integer,  and  that  the  real  estate  can- 
not be  sold  separately  from  the  personal 
property,  without  greatly  impairing  the 
value  of  the  whole,  to  the  detriment  of  all 
concerned,  the  mortgaged  property  should, 
on  foreclosure,  be  sold  as  an  entirety,  with- 
out right  of  redemption  as  to  the  real  es- 
tate, notwithstanding  the  statute,  giving  a 
right  of  redemption  from  foreclosure  saleg 
of  real  estate.  Clearwater  County  State 
Bank  v.  Bagley-Ogema  Teleph.  Co.  36:  1132, 
133   N.  W.   91,   116   Minn.  4. 

150.  Although  a  mortgagor  of  land  in  Ne- 
braska, by  express  stipulations  in  the  mort- 
gage, conveys  the  legal  title  and  right  of 
possession  of  such  land  to  the  mortgagee,  yet 
his  equity  of  redemption  cannot  be  extin- 
guished by  adversary  proceedings  other  than 
judicial  foreclosure;  but  this  rule  does  not 
prevent  a  conveyance  of  the  premises  by  the 
mortgagor,  either  directly  or  through  a  third 
person,  to  the  mortgagee,  with  the  intent 
and  purpose  to  extinguish  the  equity  of  re- 
demption ;  and  such  conveyance  will  have 
that  eftect.  Kirkendall  v.  Weatherley,  9: 
515,  109  N.  W.  757,  77  Neb.  421. 

151.  The  holder  of  a  junior  encumbrance 
waives  his  right  to  redeem  by  purchasing  the 
lands  upon  the  foreclosure  of  the  senior 
mortgage,  he  not  having  been  made  a  party 
to  the  foreclosure  suit.  Horr  v.  Herrington, 
20:  47,  98  Pac.  443,  22  Okla.  590. 

152.  That  a  mortgage  given  after  the 
act  of  sale  occurred  on  a  prior  mortgage, 
and  before  the  expiration  of  the  period  al- 
lowed for  redemption,  is  not  recorded  imtil  . 
after  the  expiration  of  one  year  from  the 
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sale,  but  is  recorded  within  the  sixty  days 
additional  allowed  where  there  has  been  a 
redemption,  does  not  deprive  the  holder  of 
the  last  mortgage  of  the  right  to  redeem  on 
complying  with  the  other  statutory  re- 
quirements. North  Dakota  Horse  &  C.  Co. 
v.  Serumgard,  29:  508,  117  N.  W.  453,  17 
N.  D.  466. 

b.  Who  may  redeem. 

(See   also   same   heading   in   Digest  L.R.A. 

1-10.) 

153.  A  "redemption"  from  the  purchaser 
at  a  foreclosure  sale  by  one  not  the  mort- 
gagor is  a  compulsory  sale  of  the  interest 
acquired  by  the  purchaser  at  such  sale,  and 
can  only  be  enforced  by  one  given  that 
right  by  statute,  and  then  only  by  pursu- 
ing the  method  prescribed  by  tlie  statute 
conferring  the  right.  North  Dakota  Horse 
&  C.  Co.  v.  Serumgard,  29:  508,  117  N.  W. 
453,  17  N.  D.  466. 

154.  The  phrase  "on  the  property  sold," 
in  a  statute  defining  a  redemptioner  as 
one  holding  "a  lien  by  judgment  or  mort- 
gage on  the  property  sold,"  applies  to  the 
land  or  premises,  as  those  words  are  com- 
monly used.  North  Dakota  Horse  &  C.  Co. 
V.  Serumgard,  29:508,  117  N.  W.  453,  17 
N.  D.  466. 

155.  The  holder  of  a  mortgage  given  after 
the  act  of  sale  under  a  prior  mortgage,  and 
before  the  expiration  of  the  period  allowed 
for  redemption  from  such  sale,  is  a  re- 
demptioner. North  Dakota  Horse  &  C.  Co. 
V.  Serumgard,  29:  508,  117  N.  W.  453,  17  N. 
D.  466.  (Annotated) 

156.  The  holder  of  a  mortgage  superior  to 
one  foreclosed,  assuming  to  be  a  redemption- 
er, when  not  made  so  by  statute,  who  ten- 
ders the  amount  necessary  to  redeem,  be- 
comes, by  the  issuance  to  him  of  a  certifi- 
cate of  redemption  and  the  acceptance 
and  retention  by  the  holder  of  the  certificate 
of  sale  of  the  money  tendered,  as  between 
himself  and  the  party  who  parts  with  such 
certificate,  a  "redemptioner."  North  Dakota 
Hcyse  &  C.  Co.  v.  Serumgard,  29:  508,  117 
N.  W.  453,  17  N.  D.  466. 

157.  A  junior  mortgagee  has  no  right  tc 
redeem  the  property  from  a  sale  undef  a 
prior  mortgage,  when  the  debt  secured  by 
his  mortgage  is  barred  by  the  statute  of 
limitations.  Central  Trust  Co.  v.  Meridian 
Light  &  R.  Co.  51:  151,  63  So.  575,  —  Miss. 

158.  An  inferior  lienholder  has  a  right  to 
redeem  the  property  in  the  same  manner  as 
its  owner  might,  from  the  superior  lien,  and 
the  right  to  be  subrogated  to  all  the  bane- 
fits  of  the  superior  lien  when  necessary  for 
the  protection  of  his  interests,  upon  satis- 
fying the  claim  secured  thereby.  Horr  v. 
Herrington,  20:  47,  98  Pac.  443,  22  Okla.  590. 

159.  A  mortgagee  who  has  secured  a  de- 
cree for  deficiency  after  sale  of  the  mort- 
gaged property  in  foreclosure  proceedings  is 
within  the  purview  of  a  statute  giving  any 
decree  or  judgment  creditor  of  the  mort- 
gagor the  right  to  redeem  the  premises  from 
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the  sale.     Strause  v.  Dutch,  35:  413,  95  N. 
E.  286,  250  111.   326.  (Annotated) 

160.  An  assignee  of  a  first  mortgage 
which  vests  the  legal  title  in  the  mortgagee, 
who  secures  his  assignment  pending  a  suit 
to  foreclose  a  second  mortgage,  and  pro- 
ceeds to  foreclose  the  first  one  without  mail- 
ing the  second  mortgagee  a  party,  secures, 
by  bidding  in  the  property,  the  mere  equity 
of  redemption,  which  is  subject  to  redemp- 
tion by  the  second  mortgagee.  Jones  v. 
Williams,  36:  426,  71  S.  E.  222,  155  N.  C. 
179. 

161.  A  wife's  inchoate  right  of  dower  dur- 
ing her  husband's  life  will  entitle  her  to 
redeem  from  a  sale  under  foreclosure,  to 
which  she  was  not  a  party,  of  a  mortgage 
subject  to  which  her  husband  acquired  title 
to  real  estate.  Mackenna  v.  Fidelity  Trust 
Co.  3:  1068,  77  N.  E.  721,  184  N.  Y.  411. 

(Annotated) 

162.  A  married  woman,  not  made  a  party 
to  a  suit  to  foreclose  a  mortgage  on  her 
husband's  land,  cannot  complain  if,  upon 
lier  attempt  to  redeem  from  the  sale  by  right 
of  her  inchoate  right  of  dower,  the  pur- 
chaser at  the  sale  is  permitted  to  release 
her  dower  right  from  tlie  lien,  or  pay  her 
its  value  in  lieu  of  redemption.  Mackenna 
V.  Fidelity  Trust  Co.  3:  1068,  77  N.  E.  721, 
184  N.  Y.  411. 

163.  The  execution  by  a  man  of  a  second 
mortgage  upon  his  land,  in  which  his  wife 
does  not  join,  does  not  defeat  her  right  to 
redeem,  under  her  unassigned  right  of  dow- 
er, from  a  first  mortgage  in  which  she 
joined.  Hays  v.  Cretin,  4:  1039,  62  Atl. 
1028,  102  Md.  695.  (Annotated/ 

o.  Time;  amount. 

(See  also  same  heading  in  Digest  L.R.A 
1-10.) 

Time. 

Agreement  between  bankrupt  mortgagor 
and  mortgagee  for  extension  of  time 
for  redemption,  see  Bankbuptcy,   101 

Oral  agreement  to  extend  time  for  redemp- 
tion, see  Contracts,  253.  ♦ 

For  redemption  from  judicial  sale,  see  Ju- 
.  DiciAL  Sale,  19. 

Laches  as  bar,  see  Limitation  of  Actions, 
43-45. 

When  right  to  redeem  is  barred,  see  Limi- 
tation OF  Actions,  247. 

What  constitutes  a  payment  tolling  statute 
of  limitations,  see  Limitation  of  Ac- 
tions, 313. 

See  also  supra,  32. 

164.  The  time  allowed  by  local  law  for 
redemption,  fron.  mortgage  foreclosure  will 
be  applied  by  analogy  upon  directing  a  con- 
veyance of  land  located  in  another  state, 
which  is  held  as  collateral  security  for  the 
payment  of  money  under  a  contract.  Dick- 
son V.  Loehr,  4:  986,  106  N.  W.  793,  126 
Wis.  641. 

165.  A  mortgagee  who,  with  the  consent 
of  the  mortgagor,  takes  possession  of  the 
property  after  a  judgment  of  foreclosure, 
without  sale,  does  not,  while  merely  hold- 
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ing  and  enjoying  the  property  as  his  own, 
hold  adversely,  within  the  meaning  of  a 
statute  giving  a  right  to  redeem  unless  the 
mortgagee  has  maintained  an  adverse  pos- 
session for  twenty  years.  Becker  v.  Mc- 
Crea,  23:  754,  86  N.  E.  463,  193  N.  Y.  423. 

( Annotated ) 
Amount. 

Rate  of  interest  which  must  be  paid  to 
redeem  from  mortgage  after  judgment 
for  principal,  see  Judgme.nt,  95. 

166.  Payment  of  a  judgment  recovered  in 
an  independent  proceeding,  which  is  no  lien 
on  the  property  in  controversy,  cannot  be 
required  of  a  married  woman  as  a  condition 
to  permitting  redemption  by  her,  on  account 
of  her  inchoate  dower  right,  from  a  r^ale 
under  foreclosure,  to  which  she  was  not  a 
party,  of  a  mortgage  on  her  husband's  real 
estate.  ]\lackenua  v.  Fidelity  Trust  Co. 
3:  1068,  77  N.  E.  721,  184  N.  Y.  411. 

167.  A  widow,  in  redeeming  from  a  first 
mortgage  on  her  deceased  husband's  prop- 
erty in  which  she  joined,  is  not  bound  to 
pay  a  second  mortgage  and  an  open  account 
held  by  the  purchaser  at  the  execution  sale 
against  her  husband  for  which  she  was  not 
liable.  Hays  v.  Cretin,  4:  1039,  62  Atl. 
1028,   102  Md.   695. 

d.  Mode  and  effect. 

(See  also  same  heading  in  Digest  LJt.A. 
1-70.) 

See  also  supra,  148. 

168.  Under  a  statute  requiring  one  who 
desires  to  redeem  from  a  mortgage  fore- 
closure, to  serve  with  his  notice  on  the 
sheriff,  a  note  of  the  record  of  the  mort- 
gage certified  by  the  register  of  deeds,  a 
certificate  produced  by  a  junior  mortgagee 
desirous  of  redeeming,  signed  by  the  dcp'ity 
register  of  deeds  in  his  own  name,  instead 
of  one  signed  in  the  name  of  the  register 
of  deeds  by  said  deputy  is  a  nullity,  and 
the  sheriff  is  justified  in  refusing  to  issue 
^,he  certificate  of  redemption.  Sunimerville 
V.  Sorenson,  42:  877,  136  N.  W.  938,  23  N. 
D.  460.  (Annotated) 

169.  A  notice  of  intention  to  redeem  from 
a  mortgage  foreclosure  sale  as  a  judgment: 
creditor,  by  one  whose  judgment  was  not 
docketed  for  four  hours  after  the  filing  of 
such  notice,  does  not  entitle  him  to  redeem ; 
and  an  attempt  to  do  so  thereimder  is  void. 
Brady  v.  Oilman,  i:  835,  104  N.  W.  897,  96 
Minn.  234. 

170.  The  tender  by  a  lawful  redemptioner, 
of  a  bank  check  issued  by  a  solvent  and 
reputable  bank  for  the  sum  necessary  to  be 
paid  to  effect  a  redemption,  to  a  prior  re- 
demptioner or  his  agent  for  the  purpose 
of  receiving  redemption  money,  effects  a 
redemption,  unless  refused  because  it  is 
a  check  instead  of  legal  tender,  and  the  sub- 
sequent lien  holder  given  an  opportunity 
to  procure  and  tender  the  necessary  cur» 
rency  to  comply  with  the  legal  requirements 
of  the  holder  of  the  certificate.  North  Da- 
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kota  Horse  &  C.  Co.  v.  Serumgard,  29:508, 
117  N.  W.  453,  17  N.  D.  466. 
Effect  generally. 

171.  A  subsequent  mortgagee  of  a  part  of 
premises  covered  by  a  prior  mortgage  is 
not  a  purchaser  in  good  faith,  and  acquires 
no  title  to  the  land  by  an  attempted  re- 
demption from  the  foreclosure  of  the  prior 
mortgage,  where  the  property  is  at  the  time 
in  the  actual  possession  of  a  person  other 
than  the  mortgagor,  concerning  whose  title 
or  rights  he  makes  no  inquiry.  Niles  v. 
Cooper,  13:  49,  107  N.  W.  744,  98  Minn.  39. 
Redemption  by  xirife   of  mortgagor. 

172.  'Ihe  redemption  by  a  wife,  in  order 
to  protect  her  statutory  rights,  of  land  of 
the  husband  sold  on  foreclosure  sale,  annuls 
the  sale,  and  the  title  thereto  will  pass  to 
one  to  whom  the  husband,  after  being  di- 
vorced, conveys  his  interest  in  the  premises; 
but  such  title  is  subject  to  a  lien  in  favor  of 
the  wife  for  the  amount  she  pays  to  redeem, 
with  interest,  less  the  net  value  of  the  use 
of  the  land  while  in  her  possession.  Kopp 
V.  Thele,  17:  981,  116  N.  W.  472,  104  Minn. 
267.  • 


MORTGAGEE  IN  POSSESSION. 

See  Mortgage,  25-33,  137. 
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MORTUARY  TABLES. 

See  Life  Tables. 
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MOTHER. 

Right  to  recover  for  death  of  child,  see  Ap- 
peal AND  Error,  1415;  Death,  26-30. 


MOTHERS'  PENSIONS. 

See  Poor  and  Poor  Laws,  1-4. 


MOTIONS  AND  ORDERS. 

/.  In  general,   1—6. 
II.  Orders,  7,  8. 

As   part  of   record   on   appeal,   see   Ai'PEAL 

AND  Errob,  IV.  k. 
Raising  question  for  consideration  on  appeal 

by,  see  Appeal  akd  Error,  V.  d. 
Appealability  of  order  denying  motion,  see 

Appeal  and  Error,  20,  26. 
Motion  for  extension  of  time  for  perfecting 

appeal,  see  Appeal  and  Error,  138. 
To  strike  amended   abstract  of   record,   see 

Appeal  and  Error,  177. 
Review   on  appeal  of  act  of  trial  court  in 

overruling,  see  Appeal  and  Error.  212. 
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Necessity  of  bill  of  exceptions  on  appeal 
from  order  granting  motion  to  quash 
summons,  see  Appeal  and  Error,  226. 

To  strike  rejoinder,  see  Appeal  and  Error, 
248. 

Failure  to  include  in  bill  of  exceptions  rul- 
ings on  motions,  see  Appeal  and  Error, 
249,  250. 

To  make  pleading  more  definite  and  certain, 
see  Appeal  and  Error,  250;  Pleading, 
458,  607,  610. 

Presumption  that  granted  motion  to  set 
down  for  hearing  on  petition  and  an- 
swer was  filed  by  petitioner,  see  Appeal 
and  Error,  443. 

To  quash  writ  in  habeas  corpus;  right  to 
urge  error  in  denial  of,  on  appeal,  see 
Appeal  and  Error,  495. 

To  set  aside  decree,  see  Appeal  and  Error, 
715. 

To  strike  out  evidence,  see  Appeal  and  Er- 
ror, 776;  Trial,  48-55. 

For  leave  to  file  petition  for  rehearing,  see 
Appeal  and  Error,  1642. 

To  vacate  attachment,  see  Attachment,  45. 

For  discharge  of  property  seized  in  attach- 
ment, see  Attachment,  46. 

Filing  of  repeated  motions  as  contempt,  see 
Contempt,  12. 

Contempt  in  filing  motion  suggesting  dis- 
qualification of  judge,  see  Contempt, 
18. 

Raising  question  of  sufficiency  of  informa- 
tion by  motion,  see  Criminal  Law,  154, 
155. 

Motions  in  criminal  case,  generally,  see 
Criminal  Law,  157-160. 

In  arrest  of  judgment,  see  Criminal  Law, 
161-166. 

Time  for  oral  motion  to  dismiss  attachment, 
see  Dismissal  or  Discontinuance,  1. 

Effect  of  failure  to  appeal  from  order  over- 
ruling motion  to  set  aside  nonsuit,  see 
Judgment,  113. 

Conclusiveness  of  finding  on  motion  for  se- 
curity for  costs,  see  Judgment,  121. 

Delay  of  motion  papers  sent  by  mail,  see 
Judgment,  349. 

Setting  aside  judgment  on  motion,  see  Judg- 
ment, 384. 

Motion  for  peremptory  instruction  or  direct- 
ed verdict  as  a  waiver  of  right  to  jury, 
see  Jury,  40-42. 

For  new  trial,  see  New  Trial,  V.  b. 

Denial  of  motion  for  judgment  notwith- 
standing verdict  as  bar  to  subsequent 
motion  for  new  trial,  see  Ne:w  Trial, 
4. 

Setting  aside  verdict  on  motion,  see  New 
Trial,  17. 

On  pleading,  see  Pleading. 

Raising  objection  to  pleading  on  ground  of 
departure  by  motion  to  strike,  see 
Pleading,  582. 

Motion  to  dismiss  as  proper  method  of  rais- 
ing objection  that  bill  does  not  show 
authority  of  one  filing  it,  see  Plead- 
ing, 589. 

Testing  right  of  married  woman  to  sue  in 
her  own  name  by  motion  for  verdict  or 
to  set  aside  verdict,  see  Trial,  1114. 
126 
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I.  In  general. 

(See   also   same   heading  in  Digest  L.R.A. 

1-70.) 

1.  A  motion  to  strike  out  a  bill,  under 
New  Jersey  chancery  rule  213,  is  in  the 
nature  of  a  demurrer.  Schulz  v,  Ziegler 
(N.  J.  Err.  &  App.)  42:  98,  83  Atl.  968, 
80  N.  J.  Eq.  199. 

2.  A  motion  to  reconsider  an  order 
denying  alimony  may  be  made  after  the  ex- 
piration of  the  term  at  which  the  order  was 
entered.  Ricard  v.  Ricard,  26:  500,  121  N. 
W.  525,  143  Iowa,  182. 

3.  Although  a  plaintiff  in  a  case  has 
no  right  to  have  a  petition  for  dismissal  of 
the  action  because  of  invalid  service  of  proc- 
ess set  down  for  hearing  on  petition  and  an- 
swer, if  he  does  so,  it  will  be  assumed  that 
it  was  with  the  consent  of  the  petitioner,  to 
whom  the  right  belongs,  and  the  latter,  there- 
fore, cannot  complain  if  the  petition  was 
properly  disposed  of  on  the  facts  stated  in 
his  petition.  Hollander  v.  Central  Metal  & 
S.  Co.  23:  1135,  71  Atl.  442,  109  Md.  131. 

4.  A  statute  requiring  motions  to  in- 
sert new  matter  in  pleadings  to  be  in  writ- 
ing has  no  application  to  motions  under 
a  statute  permitting  the  filing  of  supple- 
mental pleadings,  so  that  a  motion  to  file 
a  supplemental  one  may  be  allowed  al- 
though not  in  writing.  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  V.  Hadley,  45:  796,  101  N.  E. 
473,   179   Ind.   429. 

5.  The  suggestion  in  a  motion  to  in- 
struct the  jury  to  find  a  verdict  for  de- 
fendant, that  "the  facts  proven  are  not  suf- 
ficient to  entitle  the  plaintiff  as  matter  of 
law  to  recover,"  is  equivalent  to  assigning 
that  the  evidence  is  insufficient  to  justify  a 
verdict  for  plaintiff,  so  as  to  render  a  de- 
nial of  the  motion  error  in  case  the  evidence 
was  insufficient.  Waxham  v.  Fink,  28:  367, 
125  N.  W.  145,  86  Neb.  180. 

6.  Objection  to  a  hearing  of  a  motion  to 
retax  costs  will  not  be  sustained  because 
no  motion  for  such  retaxation  was  filed 
within  the  required  time,  if  a  notice  of  mo- 
tion to  retax  was  filed  and  served  within 
the  specified  time.  Lind  v.  Webber,  50: 
1046,  134  Pac.  461,-  36  Nev.  623. 

II.  Orders. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Appealability  of  order,  see  Appeal  and  Eb- 
ROB,  I. 

As  part  of  record  on  appeal,  see  Appeal  and 
Ekbob,  IV.  k. 

Order  striking  proposed  statement  from  files 
where  not  presented  in  time,  see  Appeal 
AND  EbbjOB,  215. 

Certiorari  to  review  order,  see  Cebtiobari, 
10-12.     ■ 

Unappealed  order  as  law  of  case,  see  Judg- 
ment, 94. 

Order  authorizing  supplemental  bill ;  col- 
lateral attack  on,  see  Pleading,  128. 
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7.  A  court  which  has  entered  an  ex 
parte  order  in  a  supplementary  proceeding 
to  enforce  a  judgment  against  an  insolvent 
employer  in  favor  of  an  injured  employee, 
empowering  the  receiver  appointed  in  such 
proceeding  to  execute  his  note  in  satisfac- 
tion of  the  judgment,  and  bring  an  action 
for  reimbursement  upon  a  policy  of  in- 
demnity insurance  held  by  the  employer, 
which  is  indefensible  in  character,  may  set 
the  order  aside  as  soon  as  its  attention  is 
called  thereto,  although  the  motion  is  made 
by  the  judgment  debtor,  who  had  no  right 
to  complain  thereof.  Stenbom  v.  Brown- 
Corliss  Engine  Co.  20:  956,  119  N.  W.  308, 
137  Wis.  564. 

Amendment. 

8.  ^Memoranda  of  the  trial  judge  show- 
ing that  appellant  was  given  ninety  days  far 
bill  of  exceptions,  made  at  the  time  of  over- 
ruling a  motion  for  new  trial,  are  sufficient 
upon  which  to  amend  7iunc  pro  tunc  an  or- 
der overruling  the  motion,  so  as  to  show  the 
allowance  of  ninety  days  in  which  to  present 
a  general  bill  of  exceptions.  Pere  Marquette 
R.  Co.  V.  Strange,  20:  1041,  84  N.  E.  819, 
171  Ind.  100. 


MOTIVE. 

Effect  of,  on  liability  for  assault,  see  As- 
sault AND  Battery,  3. 

Effect  of,  in  applying  for  writ  of  certiorari, 
see  Cebtioraki,  14. 

Of  strikers,  see  Conspiracy,  48-61. 

Of  stockholder  seeking  to  inspect  books,  see 
Corporations,  286;   Mandamus,  68. 

Of  municipal  authority  in  closing  alley,  see 
Courts,  142. 

Inducing  passage  of  ordinance,  see  CouBTS, 
154,  155. 

In  assigning  property  out  of  which  cause 
of  action  arises,  see  Courts,  254. 

Evidence  as  to,  see  Evidence,  1593,  1642- 
1657,  XI.  e. 

For  arrest,  effect  of,  see  False  Imprison- 
ment, 8. 

Right  to  consider  in  habeas  corpus  proceed- 
ing motive  prompting  charge  against 
one  sought  in  extradition  proceedings, 
see  Habeas  Corpus,  60,  61. 

As  element  of  homicide,  see  Homicide,  33, 
34. 

Actuating  master  in  discharging  servant, 
see  Masi'eb  and  Servant,  107. 

Effect  of  motive  in  passage  of  law  on  valid- 
ity thereof,  see  Statutes,  20. 

Question  for  jury  as  to,  see  Trial,  II.  c,  5. 

Instruction  as  to,  see  Triai?,  929. 

Of  one  instigating  removal  of  building  ob- 
structing navigation,  see  Waters,  106. 


MOTIVE  POVITER. 

Of  railroad,  see  Railroads,  29. 

Of  street  railway,  see  Street  Railways,  II. 


MOTOR  CARS— MUNICIPAL  CORPORATIONS 
MOTOR  CARS. 

See  Automobiles. 
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MOTORCYCIiES. 


Forbidding  carrying  of  another  person  in 
front  of  operator,  see  Constitutional 
Law,  1G2. 

Validity  of  ordinance  regulating  use  of,  see 
Constitutional  Law,  102,  G49. 

License  tax  on,  see  License,  78, 


MOTORMEN. 


Requiring  street  car  companies  to  provide 
stools  for,  see  Municipal  Coepoea- 
TIONS,  216. 

Negligence 'of,  see  Street  Railways,  III.  b. 


MOTOR  OMNIBUS. 

Accident  from  skidding  of,  as  evidence   of 
negligence,  see  Evidence,  343. 


MOTOR    VEHICLES. 

Validitv  of  license  tax  on,  see  License,  26, 
27,"  77,  78,  107,  108. 

As  advertising  wagons  see  Municipal  Cor- 
porations, 48. 

See  also  Automobiles;  Motorcycles. 


MOVING  HOUSE. 

Along  street,  see  Highways,  62, 


B-70. 


MOVING  PICTURES. 

Licensing  operators  of  moving  picture  ma- 
chines, see  Constitutional  Law,  100, 
240,  241,  429. 

Imposing  license  fee  on  moving  picture 
show,  see  Evidence,  1646,  1842;  In- 
junction, 169;   License,  121. 

Keeping  moving  picture  show  open  on  Sun- 
day, see  Constitutional  Law,  295; 
Sunday,  4,  15. 

Jurisdiction  of  justice  of  the  peace  in  viola- 
tion of  statute  regulating,  see  Justice 
of  the  Peace,  5. 

Liability  for  rent  of  building  leased  for  mov- 
ing picture  show,  see  Landlord  and 
Tenant,  181. 

Taxation  for  establishment  and  maintenance 
of  moving  picture  theaters,  see  Munici- 
pal CORl'OR-VTIONS,  492, 

Negligence  in  maintaining  step  at  exit  of 
darkened  room,  see  Negligence,  86,  87. 
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Title  of  statute  regulating,  see  Statutes^ 
108, 

Infringement  of  tradmark  by  moving  pic- 
ture place,  see  Trademark,  19, 


■♦•» 


MOVING  VANS. 

Municipal  regulation  of,  see  Municipal  Cor- 
porations, 177. 


MULATTO. 


Slander  in  stating  that  person's  mother  is  a 
mulatto,  see  Libel  and  Slander,  63. 


MULES. 

Team  of,  as  dangerous  agency,  see  Masteb 
AND  Servant,  987. 


♦  »» 


MULTIFARIOUSNESS. 

Of  pleading,  see  Action  ob  Suit,  II.  e. 
♦-•-♦ 

MULTIPLE    STRUCTURES. 

Eection    of,    as    violation    of    covenant,    see 
Co\'enants  AND  Conditions,  74-76,  82. 


MULTIPLICITY  OF  SUITS. 

Jurisdiction     of     equity     to     prevent,     see 
Equity,  I.  g. 


MUNICIPAL  BONDS. 


See  Bonds,  III.  b. 


MUNICIPAL  CORPORATIONS. 

I.  In  general,    1—18.     '       ' 
a.  Incorporation,   1. 
T).  Division  or  annexation,  2. 

c.  Dissolution,  succession,  or  stib- 

stitution,    3. 

d.  Charter,  form  of  government, 

4—18. 
II.  JPoxvers,  duties,  and  liabilities,  19— 
499. 
a.  In  general;   powers   and   acts 

of  council,  19—41. 
J}.  Delegation  of  poiver,  42—45. 
1.  What    is    a    delegation    of 
power,    42,   43. 
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MUNICIPAL  CORPORATIONS. 


//•  b — continued. 

2.  Authority  of  municipality 
to  delegate  its  power,  44, 
45. 

c.  Legislative      functions;      ordi- 

nances, 46—222. 

1.  In    general;    amendment; 

repeal;  construction,  46— 
52. 

2.  Enactment ;   entitling; 

publication,  53—70. 

3.  Time  of  passage  and  tak- 

ing effect,  71. 

4.  Validity;  extent  of  power, 

72-219. 

a.  General  rules,   72—88. 

b.  Aa   to   use   of   streets, 

89-137. 

(1)  In    general,    89— 

no. 

(2)  By  railroad  com- 

panies,       1 1 1— 
127. 

(3)  By     street     rail- 

road     compan- 
ies, 128—134. 

(4)  Interurban    rail- 

roads,    135— 
137. 
.    ^  c.  As  to  nuisances,   138— 
174. 
A.  Regulation     of     busi- 
ness, 175— 20  4. 
e.  Other  instances,  205— 
219. 

5.  Enforcement  of  ordinance, 

220-222. 

d.  Contracts  generally,  223—248. 

e.  Borrotving    money;    indebted- 

ness, 249—279. 

1.  In  general,  249—261. 

2.  Limitation       of      amount, 

262-279. 

f.  As  to  lights,  water  supply  and 

other  property  and  privi- 
leges, 280—312. 

1.  Lights,  280—290. 

2.  Water   supply,   291—300. 

3.  Other  property  and  privi- 

leges, 301—312. 
■g.  Liability    for    damages,    313— 
483. 

1.  In  general,  313—378. 

2.  For  acts   of  officers  or  a- 

gents,  379—438. 

3.  As  to  drains,  sewers,  and 
.g.'^O.  loaters    generally,     439— 

464. 

4.  Condition  or  use  of  public 

buildings    and    grounds, 
465-467. 

5.  Presenting  claims  against ; 

condition     precedent      to 
liability,   468—483. 
gg.  Collection  of  claims  against, 

484,  485. 
h.  As  to  taijces,  486—497. 
■r  1.  In  general,  486—492. 

2.  What  taxable,  493-497. 
i.  Examination  of  corporate  booTes 

and  records, 
j.  Criminal  liability,  498,  499. 
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///.  Powers  of  officers. 

Acceptance  of  warrant  in  payment  for  pub- 
lic work  as  accord  and  satisfaction,  see 
Accord  and  .Satisfaction,  19,  20. 

Nature  of-case  brought  before  mayor's  court, 
see  Action  ob  Suit,  5(i. 

Jurisdiction  of  mayor  in  bastardy  proceed- 
ing, see  CouKTS,  201, 

Jurisdiction  of  police  court,  see  Courts,  27. 

Adverse  possession  as  against,  see  Adverse 
Possession,  I.  h. 

Exempting  municipal  boards  from  necessity 
of  furnishing  appeal  bond,  see  Appeal 
AND  Error,  141. 

Conversion  by  city  of  machinery  purchased 
by  contractor  on  condition  and  placed 
in  plant  constructed  for  city,  see  Ap- 
peal AND  Error,  1235. 

Permitting  resident  tax-payers  to  serve  on 
jury  in  action  against  city,  see  Appeal 
AND  Error,  1496;  Jury,  71. 

EflFect  of  indorsement  of  void  note  issued 
by,  see  Bills  and  NotES,  70. 

Jurisdiction  over  navigable  river,  see  Boun- 
daries, 5. 

Obstruction  of  canal  by,  see  CaI^als,  2; 
Injunction,  237. 

Forbidding  delivery  of  fruit  by  carrier,  see 
Carriers,  835. 

Devise  of  property  in  trust  to  municipality 
as  charity,  see  Charities,  13. 

Delegation  of  taxing  power  to  board  ap- 
pointed by  city  council,  see  Constitu- 
tional Law,  93. 

Discrimination  in  statute  as  to,  see  Con- 
stitutional, Law,  163-168. 

Contempt  of  officers  and  citizens  in  disobey- 
ing injunction,  see  Contempt,  41,  42. 

Judicial  power  of  review  in  municipal  mat- 
ters, see  Courts,  I.  c,  3. 

Review  by  court  of  removal  of  mayor,  see 
Courts,  62. 

Quo  warranto  to  declare  franchise  of,  void, 
see  Courts,  233. 

When  bound  by  covenant,  see  Covenants 
and  Conditions,  114. 

Offenses  against  both  state  and  mimicipal 
governments,  see  Criminal  Law,  III. 

Prescriptive  right  to  easement  for  sewer,  see 
Easements,  16. 

Action  for  electric  light  furnished  to  city, 
see  Election  of  Remedies,  33. 

Condemnation  of  property  by,  see  Eminent 
Domain. 

Authorizing  obstruction  of  sidewalk,  see 
Equity,  12. 

Equitable  jurisdiction  of  suit  by,  to  recover 
money  illegally  appropriated,  see  Eq- 
uity, 40. 

Estoppel  of,  see  Estoppel,  I.  a. 

Admissibility  in  evidence  of  records  of  mu- 
nicipal council,  see  Evidence,  704,  752. 

Admissibility  in  evidence  of  reports  of  city 
treasurer,  see  Evidence,  718. 

Sufficiency  of  proof  of  defalcation  by  city 
treasurer,  see  Evidence,  2287. 

Matters  as  to  fire  department,  generally, 
see  Fire  Department. 

Discrimination  in  favor  of,  by  statute  fixing 
gas  rates,  see  Gas,  28. 

As  to  health  officers,   see  Health. 
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Injunction  against,  generally,  see  Inju^'C- 
TION,  I.  j. 

Mandatory  injunction  against,  see  Injunc- 
tion, . 32,    33. 

Injunction  to  compel  removal'^of  municipal 
wires  from  telegraph  poles,  see  Injunc- 
tion, 23. 

Injunction  to  compel  municipality  to  ex- 
tinguish fire  in  mine,  see  Injunction, 
32. 

Injunction  against  establisment  of  pest 
house  by,  see  Injunction,  106. 

Effect  of  bill  to  foreclose  mortgage  to  bar 
rights  of  municipality  imder  dedication 
by  mortgagor,  see  Judgment,  203. 

Judgment  in  suit  by  municipality  as  bar 
to  action  by  citizen  or  mayor  in  indi- 
vidual capacity,  see  Judgment,  204, 
205. 

Expiration  of  lien  of  judgment  against,  see 
Judgment,  266,  267. 

What  property  of,  may  be  levied  on,  see 
Levy  and  Seizure,  1. 

License  from,  see  License,  II. 

Invoking  statute  of  limitations  against,  see 
Limitation  of  Actions,  &8. 

Enforcing  by  mandamus  duty  of  telephone 
company    using   highway,    see   JL\nda- 

MUS,    15. 

Mandamus  to  compel  payment  of  barred 
judgment  against,  see  Limitation  of 
Actions,  263. 

Mandamus  to,  to  compel  appointment  of 
veteran  to  office,  see  Mandamus,  84. 

As  necessary  party  defendant  in  mandamus 
proceeding,  see  Mandamus,  110. 

Grant  of  monopoly  by,  see  Monopoly  and 
Combinations,  1,  2. 

Imputing  to  city  contributory  negligence  of 
employee,  see  Negligence,  254. 

Notice  to  trustees  as  notice  to  municipality, 
see  Notice,  63. 

Right  of  city  to  injunction  to  protect  source 
of  municipal  water  supply  from  pollu- 
tion, see  Nuisances,  139. 

As  party  defendant,  see  Parties,  163. 

Payment  to  comptroller  as  agent  of,  see 
Payment,  22. 

Authority  of  son  to  represent  father  in  per- 
mitting municipality  to  construct  sewer 
on  property,  see  Principal  and  Agent, 
28. 

Liability  of  committee  appointed  at  pub- 
lic meeting  of  citizens  of  municipality 
for  supplies  ordered  by  it,  see  Princi- 
pal and  Agent,   112. 

Public  improvements  by,  in  general,  see 
Public  Improvements. 

Public  funds  of,  see  Public  Moneys. 

Right  of  public  service  corporation  to  exer- 
cise privileges  and  franchise  within 
grant  of  municipality,  see  Public  Serv- 
ice Corporations,  5. 

Quo  warranto  to,  see  Quo  Warranto,  II. 
b,  4. 

Right  of  president  of  village  council  to  earn 
reward  offered  for  arrest,  see  Reward, 
6. 

Title  of  statute  as  to,  see  Statutes,  97. 

Special  legislation  as  to,  see  Statutes,  157, 
170-177. 
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Act  validating  city  elections,  see  Statutes, 
176. 

Setting  aside  percentage  of  liquor  license 
fees  received  by,  for  purpose,  of  state 
hospital  for  inebriates,  see  Taxes,  120. 

Rebate  in  telephone  rates  to,  see  Tele- 
phones, 24. 

As  to  towns,  see  Towns. 

Action  of  trover  against  municipality,  see 
Trover,   1. 

Construction  by,  of  bridge  across  navigable 
river,  see  Waters,  105. 

Construction  of  wills  so  as  to  uphold  gift  to, 
see  Wills,  146. 

/.  In  general. 

a.  Incorporation. 

(See  also  same  heading  in  Digest  L.R.A, 
1-7  O.J 

Invalidity  of  organization  as  defense  to  lia- 
bility for  public  improvement  assess- 
ment, see  Public  Improvements,  75. 

Attacking  legal  existence. 

Quo  warranto  to  question  legality  of  or- 
ganization of,  see  Quo  Warranto,  10, 
11. 

1.  The  state  is  precluded,  on  grounds  of 
public  policy,  from  attacking  the  franchise 
of  a  village  because  of  the  unauthorized  in- 
clusion of  territory  within  its  limits,  where 
the  village  has  been  permitted  to  exercise 
the  functions  of  a  village  de  facto  for  a 
period  of  twenty  years,  and  its  corporate  ex- 
istence has  been  recognized  by  legislative 
enactment.  State  ex  rel.  Young  v.  Harris, 
13:  533,  113  N.  W.  887,  102  Minn.  340. 

(Annotated) 

h.  Division  or  annexation. 

(See  also  same  heading  in  Digest  L.R.A. 
1-1'O.J 

Annexing  territory  to  municipality  without 
consulting  property  holder  in  such  ter- 
ritory, see  Constitutional  Law,  167. 

Annexation  of  territory  to  county,  see 
Counties,  22,  23. 

Extending  limits  of  municipality  along 
turnpike  road,  and  removal  of  toll- 
gates,  see  Eminent  Domain,  188,  215. 

Estoppel  to  question  validity  of  annexation 
of  land  to  city,  see  Estoppel,  143. 

Division  of,  or  annexation  to,  township,  see 
Towns,  I.  b. 

What  may  be  annexed. 

2.  The  objection  that  the  property  of 
one  who  is  seeking  to  compel  a  water  com- 
pany to  furnish  him  with  water  is  not 
within  the  city  limits  on  account  of  the 
fact  that  a  strip  of  land,  not  a  part  of  the 
city,  lies  between  the  city  and  the  addition 
in  which  the  plaintiff's  property  is  situated, 
is  not  tenable  where  a  statute  in  force  at 
the  time  of  the  addition  provided  that  ter- 
ritory shall  be  regarded  as  contiguous  not- 
withstanding a  strip  or  parcel  of  land  may 
be   or   lie  between   such   territory   and   the 
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corporate  limits.     Hatch  v.  Consumers'  Co. 
'40:  263,  104  Pac.  670,  17  Idaho,  204. 
JUiability  for  debts  on  division. 

On  division  of  township,  see  Towns,  1,  2. 

c.  Dissolution,  succession,  or 
substitution. 

(8ee   also  same   heading   in  Digest  L.R.A. 

I-IO.) 

»f(I«'_,      ^  ... 

8.  A  provision  in  a  statute  creating  mu- 
nicipal corporations  out  of  old  territory, 
that  all  claims  existing  against  the  old  mu- 
nicipality shall  be  enforced  against  one  of 
the  new  ones  and  subsequently  apportioned 
between  them,  does  not  include  claims  for 
aid  to  paupers,  rendered  subsequently  to 
the  division.  I^ast  Montpelier  v.  Barre,  10: 
874,  66  Atl.   100,  79  Vt.  542. 

d.  Charter,  form  of  government. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Application  to  municipalities  of  provision 
of  constitution  as  to  powers  of  govern- 
ment, see  Constitutional  Law,  21. 

Self-executing  provisions  of  Constitution 
providing  for  home  rule,  see  Constitu- 
tional Law,  27. 

Provision  for  initiative  or  referendum  in 
'•"  'municipal  charter,  see  Constitutional 

«''"'Law,  80,  145,  824,  825;  Initiative, 
Referendum  and  Recall,  2,  5-9. 

Admissibility  of  charter  in  evidence,  see 
Evidence,  2043,  2432. 

Introducing  charter  in  evidence  without 
specially  pleading  it,  see  Evidence, 
2432. 

Charter  provision  as  to  municipal  liability 
for  injuries  on  highway,  see  Highways, 
156. 

Provision  in  charter  as  to  sales  of  liquor, 
see  Intoxicating  Liquors,  1,  2. 

Effect  of  provision  in  municipal  charter  to 
take  it  out  of  operation  of  prior  local 
option  law,  see  Intoxicating  Liquors, 
44. 

Effect  of  charter  to  repeal  former  statute, 
see  Statutes,  340,  343,  350,  371. 

Repeal  of  charter,  see  Statutes,  351. 

See  also  infra,  30,  31,  33. 

4.  Under  a  constitutional  grant  to  mu- 
nicipalities of  power  to  form  theit  own 
charters,  which  shall  become  their  organic 
laws  when  ratified  by  the  legislature,  the 
charters  are  not  required  to  conform  to  the 
model  prescribed  by  prior  legislative  enact- 
ments. Ex  parte  Pf abler,  11:  1092,  88  Pac. 
270,  150  Cal.  71. 

5.  Provisions  in  home-rule  charters  of 
cities  may  not  be  construed  so  as  to  abro- 
gate well-established  equitable  doctrines  as 
applied  to  quasi  municipal  business  trans- 
acted by  such  cities.  Laird  Norton  Yards 
V.  Rochester,  41:473,  134  N.  W.  644,  117 
Minn.  114. 

6.  A  constitutional  provision  empower- 
ing the  voters  of  every  city  to  enact  and 
amend  their  municipal  charter  does  not,  of 
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itself,  alter  existing  charters.    Hall  v.  Dunn, 
25:  193,  97  Pac.  811,  52  Or.  475. 

7.  Power  of  the  legislature  to  change 
the  common  law  in  force  in  the  .state  of 
Minnesota  when  the  Constitution  was 
adopted,  is  limited,  respecting  municipal 
charters,  by  §  1,  art.  11,  which,  in  form, 
grants  thereto  power  to  form  municipal 
corporations,  and  this  by  necessary  impli- 
cation, includes  power  to  grant  municipal 
charters,  fixing  all  fundamentals  with  ref- 
erence to  the  special  city  government  and 
prohibits  exercise  of  such  power  otherwise, 
under  the  rule,  Expressio  vnius  exclusio 
alterius.  State  ex  rel.  Mueller  v.  Thomp- 
son, 43:  339,  137  N.  W.  20,  149  Wis.  488. 

8.  A  statute  authorizng  a  duly  ap- 
pointed board  of  freeholders  to  frame  a 
charter  for  a  city,  and  providing  that  sucli 
board  may  distribute  the  administrative 
powers,  and  prescribe  the  duties  of  the  offi- 
cers, and  incorporate  in  the  charter  provi- 
sions defining  the  duties  and  powers  of  tlie 
mayor  and  each  member  of  the  council,  and 
that  each  member  of  council  shall  perform 
such  administrative  duties  as  may  be  desig- 
nated in  such  charter,  authorizes  a  charter 
in  which  the  mayor  is  made  a  member  of 
the  council  and  permitted  to  participate  in 
all  the  legislative  and  other  powers  given 
the  council  and  in  which  the  council  is 
given  legislative,  executive,  and  adminis- 
trative duties  and  functions.  State  ex  rel. 
Simpson  v.  Mankato,  41:  iii,  136  N.  W.  264, 
117  Minn.  458. 

Commission  form  of  government. 
Act  validating  adoption  of,  se^  Constitu- 
tional Law,  44. 
Delegation   of   power   by   statute   providing 

for,  see  Constitutional  Law,  79,  107. 
Uncertainty   of   statute   providing   for,    see 

Statutes,  41. 
Construction  of  statute  as  to,  see  Statutes, 

226. 
Special  legislation  as  to,  see  Statutes,  171, 

172,  174,  175. 
Statute   providing   for,   as   amending   prior 

statute  by  mere  reference  to  title,  see 

Statutes,  357. 
See  also  infra,  27. 

9.  The  requirement  of  Minnesota  Const, 
art.  4,  §  36,  that  home  rule  charters  of  cities 
must  provide  for  a  "mayor  or  chief  magis- 
trate, and  a  legislative  body,"  does  not  of 
itself  import  such  a  severance  of  the  several 
departments  of  municipal  government  as  to 
preclude  the  legislature  from  authorizing 
cities  and  villages  to  adopt  the  commission 
form  of  government,  wherein  the  mayor  is 
vested  with  legislative  functions  and  the 
council  is  given  other  than  legislative  pow- 
ers. State  ex  rel.  Simpson  v.  Mankato, 
41:  III,  136  N.  W.  264,  117  Minn.  458. 

(Annotated) 

10.  A  statute  providing  a  commission 
form  of  government  for  cities  will  not  be 
held  invalid  because  that  form  of  gov- 
ernment may  not  commend  itself  to  uni- 
versal approbation.  State  ex  rel.  Hunt  v.  , 
Tausick,  35:  802,  116  Pac.  651,  64  Wash.  69. 

(Annotated) 

11.  A  statutory  enactment  which  in  ef- 


MUNICIPAL  CORPORATIONS,  II.  a. 


2007 


feet  is  that,  upon  stated  affirmative  favor- 
able action  taken  by  a  municipal  council 
and  the  electors  of  a  municipality,  and  the 
due  election  of  commissioners,  a  commission 
form  of  government  for  the  municipality 
"shall  become  operative,"  is  not  unconstitu- 
tional under  a  Constitution  which  expressly 
confers  upon  tlie  legislature  authority  to 
prescribe  the  powers  of  a  municipality  and 
to  alter  or  amend  the  same  at  any  time. 
Munn  V.  Finger,  51:  631,  64  So.  271,  66  Fla. 
572.  (Annotated) 

12.  Under  a  statute  providing  that,  on 
petition  of  a  certain  number  of  electors, 
the  mayor  shall  submit  to  vote  the  question 
of  the  adoption  of  the  commission  form  of 
government  for  a  city,  the  right  to  with- 
draw from  the  petition  continues  until  the 
council  has  acted  upon  the  report  of  the 
committee  to  which  has  been  committed  the 
question  of  the  sufficiency  of  the  petition, 
and  does  not  terminate  when  it  readies  the 
body  which  is  to  act  upon  it.  Territory  ex 
rel.  Stockard  v.  Veal,  35:  11 13,  117  Pac. 
846,  16  N.  M.  340.  (Annotated) 
Amendment. 

Delegation  to  cities  of  power  to  alter  or 
amend  charters,  see  Constitutional 
Law,  106. 

Validity  of  vote  for  amendment,  see  Elec- 
tions, 38,  39. 

Partial  invalidity  of  act  conferring  power 
to  alter  or  amend  charters,  see  Stat- 
utes, 61. 

Sufficiency  of  title  of  act  as  to  amend- 
ments, see  Statutes,  97. 

Amendment  of  charter  by  special  act,  see 
Statutes,  173. 

See   also   supra,   6,   11. 

13.  A  law  conferring  upon  cities  author- 
ity to  alter  or  amend  their  charters  or 
adopt  new  ones  by  convention  is  a  viola- 
tion of  the  constitutional  provision  re- 
quiring uniformity  of  city  charters.  "State 
ex  rel.  Mueller  v.  Thompson,  43:  339,  137 
N.  W.  20,  149  Wis.  488. 

14.  Municipal  charters  may  be  amended 
only  iA  accordance  with  general  or  special 
laws  enacted  by  the  legislature.  State  ex 
rel.  Mueller  v.  Thompson,  43:  339,  137  N. 
W.  20,  149  Wis.  488. 

15.  The  power  to  alter  a  municipal 
charter  is  a  legislative  function,  and,  as 
Buch,  is  vested  in  the  legislature.  State  ex 
rel.  Mueller  v.  Thompson,  43:  339,  137  N. 
W.  20,  149  Wis.  488. 

16.  Adoption  by  a  city  existing  under  a 
special  charter  of  a  part  of  the  general 
charter  pro  tanto  amends  the  former,  and 
renders  it  to  that  extent  subject  to  further 
amendment  by  legislative  action  alone  to 
change  the  part  so  adopted.  Hay  v.  Bara- 
boo,  3:  84,  105  N.  W.  654,  127  Wis.  1.    • 

17.  The  adoption  by  the  voters  of  a  city 
of  a  charter  amendment  authorizing  the 
building  of  a  bridge  is  not  rendered  void 
by  the  insertion  of  an  invalid  provision  that 
it  be  turned  over  to  the  county  when  com- 
pleted. Kiernan  v.  Portland,  37:  332,  111 
Pac.  379,  57  Or.  454. 

18.  The  validity  of  the  submission  to  the 
voters  of  a  proposed  charter  amendment 
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cannot  be  destroyed  because  the  proposal 
for  it  was  filed  with  the  city  auditor  in  his 
capacity  as  clerk  of  the  common  council 
ratJier  than  as  clerk  of  the  city,  where  the 
ordinance  authorizing  the  proceeding  re- 
quired the  proposal  to  be  filed  merely  with 
the  auditor.  Kiernan  v.  Portland,  37:  332, 
111  Pac.  379,  57  Or.  454. 


//.  Powers,   duties,  and  liabilities. 

a.  In  general;  powers  and  acts  of 
council. 

(See  also   same  heading   in  Digest  L.R.A. 

1-70.) 

Right  to  recover  money  appropriated  in 
violation  of  constitutional  prohibition, 
see  Assumpsit,  65. 

As  to  municipal  bonds,  see  Bonds,  III.  b. 

Power  to  regulate  street  car  rates  of  fare, 
see  Carkiers,  1030-1032. 

Power  to  act  as  trustee  for  charity,  see 
Charities,  34. 

Statute  permitting  municipality  to  fix  rates 
for  public  service  corporations,  see 
Constitutional  Law,  492. 

Power  to  forbid  further  interments  in  ceme- 
tery, see  Constitutional  Law,  668. 

Restrictions  in  grant  to,  by  state,  as  to  use 
of  property,  see  Covenants  and  Con- 
ditions, 26,  87. 

Conferring  upon  municipal  authorities 
power  to  remit  penalties  for  violation 
of  ordinances,  see  Criminal  Law,  295. 

Right  to  construct  sewers  in  alleys,  see 
Drains  and  Sewers,  6. 

Power  of  eminent  domain,  see  Eminent 
Domain,  I. 

Estoppel  to  question  power  of,  see  Estop- 
pel, 241. 

Power  over  gas  company,  see  Gas. 

Authority  to  fix  gas  rates,  see  Gas,  III.  b. 

Right  to  question  lawfulness  of  rates  for 
gas,  see  Gas,  13. 

Rights  and  powers  as  to  highways  general- 
ly, see  Highways,  II. 

Requiring  owner  of  fee  of  street  to  obtain 
franchise  before  using  soil  underneath 
surface,  see  Highways,  17. 

Right  to  dig  well  in  street,  see  Highways, 
18. 

Right  to  authorize  maintenance  of  lunch 
wagon  in  highway,  see  Highways,  71- 
73. 

Rights  as  to  trees  in  highway,  see  High- 
ways, 108-112. 

Right  to  prevent  abutting  owner  from  con- 
structing sidewalk,  see  Highways, 
147. 

Right  to  enjoin  pollution  of  water  supply, 
see  Injunction,  225. 

Right  summarily  to  close  club  on  ground 
that  liquor  laws  are  being  violated,  see 
Injunction,  348,  358. 

Liability  for  interest,  see  Interest,  I.  g. 

Power  as  to  license,  see  License,  II.  b. 

Power  to  authorize  nuisance,  see  Nui- 
sances, 8. 
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Summary  abatement  of  buildings  within 
fire  limits,  which  do  not  meet  require- 
ments of  fire  ordinance,  see  Nuisances, 
168. 

Power  to  remove  elective  officers,  see  Offi- 
CICRS,  59. 

Right  to  maintain  action,  see  Parties,  34- 
36. 

Construction  of  statutes  conferring  power 
on  municipality,  see  Statutes,  203, 
261. 

Powers  of  town,  see  Towns,  II. 

19.  Municipalities  can  lawfully  exercise 
only  such  rights,  powers,  and  authority  and 
perform  such  duties  as  are  conferred  upon 
them,  expressly  or  impliedly,  by  valid  pro- 
visions of  law;  and  such  rights,  powers, 
authority,  and  duties  are  exercised  or  per- 
formed through  officers,  agents,  or  em- 
ployees; the  municipalities  being  corporate 
entities  existing  only  in  contemplation  of 
law.  Scott  V.  Tampa,  42:  908,  55  So.  983, 
62  Fla.  295. 

20.  If  reasonable  doubt  exists  as  to  a 
particular  power  of  a  municipality  under  a 
grant  of  general  power  by  a  legislature,  it 
should  be  resolved  against  the  city;  but, 
when  the  particular  power  is  clearly  con- 
ferred or  is  fairly  included  or  inferable  from 
other  powers  expressly  conferred,  and  is  con- 
sistent with  the  purposes  of  the  municipality 
and  the  powers  expressly  conferred,  the  ex- 
istence of  the  power  should  be  resolved  in 
favor  of  the  city,  so  as  to  enable  it  to  per- 
form its  proper  functions  of  government. 
State  ex  rel.  Ellis  v.  Tampa  Waterworks  Co. 
19:  183,  47  So.  358,  56  Fla.  858. 

21.  A  general  grant  of  power  to  a  munic- 
ipality by  intendment  includes  all  the  pow- 
ers fairly  within  the  terms  of  the  grant  that 
are  essential  to  the  purposes  of  the  munici- 
pality; but  such  implied  power  must  not 
conflict  with  any  expressly  conferred  power, 
as  the  law  does  not  expressly  grant  certain 
powers  and  impliedly  grant  other  powers  to 
conflict  therewith.  State  ex  rel.  Ellis  v. 
Tampa  Waterworks  Co.  19:  183,  47  So.  358, 
56  Fla.  858. 

22.  General  powers  given  a  municipal 
corporation  by  a  legislature  are  necessarily 
intended  to  confer  other  powers  than  those 
specifically  enumerated,  because  of  the  dif- 
ficulty of  making  specific  enumerations  of 
all  such  powers.  State  ex  rel.  Ellis  v. 
Tampa  Waterworks  Co.  19:  183,  47  So.  358, 
56  Fla.   858. 

23.  Municipalities  are  subordinate  gov- 
ernmental entities,  and  can  exercise  only 
such  powers  as  are  legally  conferred  by  ex- 
press provisions  of  law,  or  such  as  are,  by 
fair  implication  and  intendment,  properly 
incident  to,  or  included  in,  the  powers  ex- 
pressly conferred,  for  the  purpose  of  carry- 
ing out  and  accomplishing  the  object  of  the 
municipality.  State  ex  rel.  Ellis  v.  Tampa 
Waterworks  Co.  19:  183,  47  So.  358,  56  Fla. 
858. 

24.  All  doubts  as  to  the  propriety  of  the 
means  used  in  the  exercise  of  an  undoubted 
municipal  power  should  be  resolved  in  favor 
of  the  municipality  where  there  is  no  abuse 
Digest  1-52  L.R.A.(N.S.) 


of  power  or  discretion.  State  ex  rel.  El- 
lis V.  Tampa  Waterworks  Co.  19:  183,  47  So. 
358,   56   Fla.   858. 

25.  A  municipal  corporation  has  a  dis- 
cretion in  the  choice  of  means  and  methods 
for  exercising  the  powers  given  it  for  gov- 
ernmental or  public  purposes  unless  express- 
ly or  impliedly  restrained  by  statute,  and 
the  usual  limitations  upon  the  actions  of 
municipalities  within  their  legal  powers 
are  good  faith  and  reasonableness,  not  wis- 
dom or  perfection.  State  ex  rel.  Ellis  v. 
Tampa  Waterworks  Co.  19:  183,  47  So.  358, 
56  Fla.   858. 

26.  A  city  may,  by  force,  resist  the  un- 
authorized construction  of  street-railway 
tracks  upon  its  streets.  Los  Angeles  R.  Co. 
V.  Los  Angeles,  15:  1269,  92  Pac.  490,  152 
Cal.  242.  (Annotated) 

27.  Statutory  authority  to  exorcise 
police  power  over  territory  outside  their 
corporate  limits  is  applicable  to  municipal 
corporations  which  are  under  commission 
form  of  government  with  initiative,  referen- 
dum, and  recall.  State  v.  Rice,  39:  266,  74 
S.  E.  582,  158  N.  C.  635. 

28.  That  the  powers  conferred  by  N. 
Dak.  Laws  1905,  chap.  143,  p.  256,  upon  mu- 
nicipal boards  of  park  commissioners 
appointed  by  city  councils  under  the 
authority  of  that  act,  are  the  same 
as  those  conferred  upon  the  city  coun- 
cil by  former  laws,  does  not  render  the  act 
invalid  as  authorizing  the  exercise  by  two 
corporations  of  the  same  powers  co-exten- 
sively  over  the  same  territory,  since  the 
act  of  1905  by  implication  repealed  prior 
laws.  Validly  v.  Grand  Forks  Park  Comrs. 
15:  61,  111  N.  W.  615,  16  N.  D.  25. 

29.  The  decision  of  a  municipal  corpora- 
tion to  remove  the  ashes  from  the  resi- 
dences of  citizens  need  not  be  signified  by 
an  ordinance.  Johnson  v.  Somerville,  10: 
715,  81  N.  E.  268,  195  Mass.  370. 

30.  A  requirement  in  the  charter  of  a 
city  that  the  owner  of  premises  shall  be  lia- 
ble for  water  and  light  furnished  by  the  city 
to  his  tenant  is  reasonable,  and  is  such  a 
power  as  may  be  conferred  by  the  state  up- 
on a  municipality.  East  Grand  Forks  v^ 
Luck,  6:  198,  107  N.  W.  393,  97  Minn.  373. 

(Annotated) 

31.  Charter  authority  to  a  municipality 
to  provide, for  the  appointment  or  election 
of  employees  does  not  confer  authority  to 
create  public  offices  and  provide  for  the 
choice  of  incumbents.  State  ex  rel.  Stage 
V.  Mackie,  26:  660,  74  Atl.  759,  82  Conn. 
398. 

32.  The  office  of  deputy  building  inspect- 
or to  which  is  attached  important  powers 
and  functions  of  government  belonging  to 
the  sovereignty  cannot  be  created  by  a  mu- 
nicipal corporation  without  special  legisla- 
tive authority.  State  ex  rel.  Stage  v. 
Mackie,  26:  660,  74  Atl.  759,  82  Conn.  398. 

33.  Charter  authority  to  a  municipality 
to  provide  for  the  appointment  of  a  build- 
ing inspector  does  not  empower  it  to  pro- 
vide for  a  deputy  inspector.     State  ex  rel. 
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Stage   V.    Mackie,   26:  660,   74   Atl.   759,   82 
Conn.  398.  (Annotated) 

34.  A  municipal  corporation  has  no  pow- 
er to  condemn  for  inaccuracy  computing 
scales  in  use  by  merchants.  Parker  v.  Aus- 
tin, 23:  266,  121  N.  W.  322,  156  Mich.  573. 

(Annotated) 

35.  Power  to  employ  private  detectives 
to  ascertain  whether  or  not  the  criminal 
laws  liave  been  violated  in  a  village  is  not 
conferred  by  charter  authority  to  establish 
ordinances  for  the  government  and  mainte- 
nance of  good  order  of  the  village,  the  sup- 
pression of  crime,  and  to  appoint  police- 
men and  prescribe  their  duties.  Flannagan 
V.  Buxton,  32:  391,  129  N.  W.  642,  145  Wis. 
81.  (Annotated) 
Meetings  of  council. 

Admissibility  in  evidence  of  records  of 
council,  see  Evidence,  704,  752. 

36.  In  the  absence  of  any  provision  ex- 
press or  implied  in  the  act  from  which  a 
municipal  borough  derives  its  existence, 
neither  the  public,  nor  the  burgesses,  nor 
reporters  for  newspapers,  have  the  right  to 
attend  the  meetings  of  the  borough  council 
without  its  consent.  Tenby  Corporation  v. 
Mason,  1  B.  R.  C.  282,  [1908]  1  Ch.  457. 
Also  Reported  in  77  L.  J.  Ch.  N.  S.  230,  72 
J.  P.  89,  98  L.  T.  N.  S.  349,  24  Times  L. 
R.  254,  6  Local  G.  R.  233. 

Power  over  police  department. 

Matters  as  to  police  generally,  see  Police. 

liCgislative    control   of. 

As  to  local  self-government,  see  Constitu- 
tional Law,  I.  f. 

Power  of  legislature  to  take  from,  right  to 
plead  statute  of  limitations,  see  Con- 
stitutional Law,  65. 

Power  of  municipality  in  absence  of  legisla- 
tive authority  to  regulate  gas  rates, 
see  Gas,  18. 

37.  The  powers,  duties,  and  liabilities  of 
municipal  corporations  created  by  legisla- 
ture as  proper  and  convenient  agencies  in 
the  work  of  government,  in  so  far  as  they  re- 
late to  governmental  matters,  are  subject 
to  legislative  regulation  and  control.  Shigley 
V.  Waseca,  19:  689,  118  N.  W.  259,  106  Minn. 
94. 

38.  Under  a  constitutional  provision  au- 
thorizing municipal  corporations  to  pro- 
vide for  their  necessary  expenses,  the  leg- 
islature cannot  compel  one  which  desires 
to  establish  a  system  of  water  supply,  to 
purchase  plants  which  may  at  the  time 
exist  within  their  limits.  Asbury  v.  Comrs. 
of  Albemarle,  44:  1189,  78  S.  E.  146,  162  N. 
C.  247.  (Annotated) 

39.  The  legislature  may  authorize  the 
construction  of  a  public  school  in  a  public 
park  the  fee  of  which  was  acquired  under 
its  authority  by  a  municipal  corporation 
under  power  of  eminent  domain,  without 
compensating  tlie  municipality  for  such 
use.  Higginson  v.  Slattery,  42:  215,  99  N. 
E.  523,  212  Mass.  583. 

40.  The  legislature  may  require  cities 
to  pension  superannuated  firemen,  and  to 
pay  those  pensions  from  the  funds  of  the 
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I  fire  department.     State  ex  rei.  Haberlan  v. 

I  Love,  34:  607,  131  N.  W.  196,  89  Neb.   149. 

( Annotated ) 
41.  A  statutory  requirement  that  the 
legislature  shall  not  impose  taxes  upon 
municipal  corporations,  or  the  inhabitants 
or  property  thereof,  for  corporate  purposes, 
does  not  prevent  the  legislature  from  re- 
quiring cities  to  pension  superannuated  fire- 
men. State  ex  rel.  Haberlan  v.  Love, 
34:  607,  131  N,  W.  196,  89  Neb.  149. 


d.  Delegation  of  power. 


1.  What  is  a  delegation  of  power. 


(See   also   same  heading  in  Digest  L.Ii.A. 
1-10.) 


See  also  Equity,  30. 

To   municipality. 

Delegation  by  voters  to  city  council  of 
power  to  fix  amount  of  bonds,  see 
Bonds,  76. 

42.  A  statute  empowering  a  city  coun- 
cil to  determine  by  vote  whether  the  city 
will  avail  itself  of  the  provisions  of  a  law 
authorizing  the  appointment  of  a  board  of 
park  commissioners  is  not  unconstitutional 
as  a  delegation  to  the  council  of  legislative 
power.  Vallelly  v.  Grand  Forks  Park 
Comrs.  15:  61,  111  N.  W.  615,  16  N.  D.  25. 
By  municipality. 

43.  A  city  council  may  exercise  its  po- 
lice power  through  the  agency  of  boards  or 
inspectors.  New  Orleans  v.  Charouleau, 
18:  368,  46   So.   911,   121    La.   890. 

2.   Authority   of  municipality   to 
delegate  its  power. 

(See  also  same  heading  in  Digest  L.B.A. 
1-70.) 

Delegation  of  power  to  city,  see  Constitu- 
tional Law,  106-112. 
To  furnish  water  for  city,  see  Waters,  334. 
See  also  infra,  295. 

44.  A  municipal  corporation  cannot  com- 
mit to  one  of  its  departments  the  discretion 
to  revoke  or  decline  to  renew  a  billboard 
license.  Curran  Bill  Posting  &  D.  Co.  v, 
Denver,  27:  544,  107  Pac.  261,  47  Colo.  221. 
As  to  streets  and  sideivalks. 

45.  Municipal  power  to  provide  for  the 
maintenance  of  clean  streets  does  not  au- 
thorize the  delegation  to  a  committee  of 
officials  of  the  power  to  take  steps  to  pre- 
vent the  casting  of  litter  into  the  streets, 
and  provide  for  the  erection  and  cleaning  of 
receptacles  for  such  refuse.  People  ex  rel. 
Healy  v.  Clean  Street  Co.  9:  455,  80  N.  E. 
298,  225  111.  470. 
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c.    Legislative    functions;    ordinances. 

1.    In    general;    amendment;    repeal; 
construction. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Liability  for  failure  of  officers  to  obey  ordi- 
nance, see  infra,  388. 

Construction  of  ordinance  prohibiting  stock 
from  running  at  large,  see  Animals, 
15,  16. 

Judicial  notice  as  to  ordinances,  see  Appeal 
AND  Error,  190. 

As  part  of  record  on  appeal,  see  Appeal 
AND  Erbob,  194. 

Prejudicial  error  in  exclusion  of  ordinance 
from  evidence,  see  Appeal  and  Ekrob, 
1240. 

Ordinance  as  justifications  for  violation  of 
statute  against  riding  bicycles  on  side- 
walk, see  Bicycles,  1. 

Displaying  red  flag  in  parade  in  violation 
of  ordinance,  see  Brelach  of  Peace,  2. 

Ordinances  relating  to  erection  of  buildings, 
see  Buildings,  I. 

Illegality  of  contract  under  express  provi- 
sions of,  see  CoNTKACTS,  III.  b. 

Failure  to  secure  passage  of  ordinance  with- 
in time  agteed  as  defense  to  action  for 
breach  of  building  contract,  see  Con- 
tracts, 781. 

Court's  power  to  review  ordinances,  see 
COUBTS,  I.  c,  3,  b. 

Town  ordinance  as  to  drunkenness,  see 
Drunkenness,  2. 

Ordinance  granting  franchise  to  electric 
light  company,  see  Electric  Lights, 
1-4. 

Judicial  notice  of,  see  Evidence,  2. 

Presumption  as  to,  see  Evidence,  86,  87. 

Presumption  of  compliance  with,  see  Evi- 
dence, 170. 

Admissibility  of  ordinance  in  evidence  gen- 
erallv,  see  Evidence,  747-749,  1768- 
17701'  2043,  2432,  2433. 

Admissibility  of  ordinance  under  pleadings, 
see  Evidence,  2432,  2433,  2463. 

Proof  of  contents  of  ordinance  by  introduc- 
tion in  evidence  of  original  record,  see 
Evidence,  704. 

Parol  evidence  of  ordinary  construction  of, 
see  Evidence,  984. 

Weight  of  evidence  required  to  sustain  con- 
viction for  violation  of  ordinance,  see 
Evidence,  2053. 

Violation  of  ordinance  as  evidence  of  negli- 
gence, see  Fires,  18;  Negligence,  21, 
173;  Stbeet  Railways,  29,  30,  35. 

What  constitutes  gaming  within  meaning 
of  ordinance,  see  Gaming,  4. 

As  to  health  ordinances,  see  Health,  5. 

Liability  for  failure  to  enact  ordiixance,  see 
Highways,  211. 

Death  inflicted  while  violating  municipal 
ordinance,  see  Homicide,  35. 

Imprisonment  for  nonpayment  of  fines  or 
penalties  for  violation  of  ordinance,  see 
Impeisonment  fob  Debt,  5. 

Ordinance  as  to  sale  of  liquors,  see  Intoxi- 
cating Liquors,  I.  a,  2. 
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Granting  of  liquor  license,  see  Intoxicat- 
ing Liquors,  II. 

Eflfect  of  ordinance  as  to  revocation  of 
liquor  license,  see  Intoxicating  Li- 
QUOBS,  76,  77. 

Right  of  servants  to  benefit  of  ordvnance 
requiring  roof  over  sidewalk  where  ma- 
terials are  being  handled,  sc«  Masteb 
AND  Sebvant,  317. 

Private  action  for  violation  of  ordinance, 
see  Pasties,  97;  Railroads,  136; 
Street  Railways,  38;  Tbial,  128. 

Sufliciency  of  complaint  for  violation  of 
ordinance  as  to  Sunday  labor,  see 
Pleading,  20. 

Failure  to  comply  with  ordinance  as  proxi- 
mate cause  of  injury,  see  Proximate 
Cause,  123. 

Ordinances  for  street  improvement,  see 
Public  Impbovements. 

Eflfect  of  ordinance  on  general  laws  of  state, 
see  Statutes,  349. 

Construction  of,  as  question  for  court,  see 
Trial,  599. 

Prohibition  against  criminal  prosecution  of 
railroad  company  for  violating  ordi- 
nance, see  Pbohibition,  1. 

Prohibiting  court  from  passing  on  bill  to 
enjoin  passage,  see  Pbohibition,  22. 

See  also  supra,  29. 

46.  An  individual  is  not  forbidden  by 
considerations  of  public  policy  to  influence 
the  action  of  a  municipal  council  by  peti- 
tion, argument,  and  a  fair  showing  of  facts 
and  circumstances.  Cole  v.  Brown-Hurley 
Hardware  Co.  i8:  ii6i,  117  N.  W.  746,  139 
Iowa,  487.  (Annotated) 

47.  An  ordinance  requiring  a  roof  over 
the  sidewalk  while  a  building  is  being 
erected  on  or  near  the  street  line  is  in- 
tended to  protect  persons  on  the  walk 
against  substances  falling  from  the  build- 
ing while  work  is  in  progress  there;  wheth- 
er directly  from  the  face  of  the  building 
or  hurled  from  inside  it.  Ward  v.  Ely- 
Walker  Dry  Goods  Bldg.  Co.  45:  550,  154 
S.  W.  478,  248  Mo.  348. 

.  48.  Vehicles  on  four  wheels,  propelled  by 
motors,  for  the  carriage  of   passengers,   on 
the    exterior    of    which    advertisements    are 
carried  for  hire,  are  within  the  provisions 
of  an  ordinance  forbidding  the  use   of   ad- 
vertising   wagons    on    the    streets.      Fifth 
Ave.  Coach  Co.  v.  New  York,  21 :  744,  86  N. 
E.  824,  194  N.  Y.  19. 
Amendment. 
See  infra,  58,  82. 
Repeal. 
Liability  for  wrongful  repeal  of,  see  infra^ 

392-394. 
Repeal   as   impairment   of   contract   obliga- 
tions,  see   Constitutional  Law,   794, 
795. 
Federal    court   following    state    decision    in 
determining    whether     repeal     impairs 
contract  rights,  see  Courts,  321. 
Repeal    of   ordinance   permitting   laying   of 
railroad    tracks    in    street,    see    High- 
ways, 92,  93. 
49.  A  clause  providing  for  the  exaction 
of  «.  percentage  of  the  gross  earnings  of  iti 
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business,  in  a  municipal  ordinance  grant- 
ing a  franchise  to  a  telephone  company,  is 
legislative  in  its  character  and  subject  to 
repeal.  Nebraska  Telepli.  Co.  v.  Lincoln, 
28:  221,  117  N.  W.  284,  82  Neb.  59,  121  N. 
VV.  442,  84  Neb.  325. 

50.  The  repeal  of  an  ordinance  as  amend- 
ed, which  provides  for  the  submission  of  a 
question  to  the  voters  on  a  certain  date, 
carries  with  it  an  amendment  requiring  its 
submission  on  another  date.  Kiernan  v. 
Portland,  37:  332,  111  Pac.  379,  57  Or.  454. 

51.  A  resolution  fixing  the  date  when  a 
proposition  shall  be  submitted  to  the  voters 
of  the  city  may  be  passed  before  the  expira- 
tion of  the  period  which  must  elapse  before 
a  prior  ordinance  repealing  a  proposition 
to  submit  at  another  date  can  take  effect. 
Kiernan  v.  Portland,  37:  332,  111  Pac.  379, 
57  Or.  454. 

52.  The  subsequent  repeal  of  a  valid  city 
ordinance  under  which  a  person  has  been 
convicted  of  the  unlawful  sale  of  intoxicat- 
ing liquors  and  duly  sentenced  therefor, 
pending  an  appeal  from  such  sentence,  does 
not  relieve  him  from  punishment  thereun- 
der. Wichita  v.  Murphy,  23:  243,  99  Pac. 
272,  78   Kan.   859.  (Annotated) 

2,  Enactment;    entitling;    'publication. 

(See   also   same  heading   in  Digest  L.R.A. 

1-10.) 

Power  of  courts  to  regulate  extent  to  which 
electors  of  municipality  shall  discliarge 
legislative  functions  in  local  affairs,  see 
COUKTS,   100. 

Parol  evidence  to  show  yea  and  nay  vote 
not  recorded  in  journal  on  enactment 
of  ordinance,  see  Evidence,  1039. 

Adoption  of,  by  initiative  and  referendum, 
see  Initiative,  Referendum  and  Re- 
call, 4-9. 

Mandamus  to  compel  submission  to  voters 
of  proposed  municipal  ordinance,  see 
Mandamus,  52. 

Sufficiency  of  pleading  to  raise  question  of 
regularity  in  passage  of  ordinance,  see 
Pleading,  513. 

53.  The  method  of  exercising  the  legis- 
lative power  of  a  municipality,  being  a  mu- 
nicipal affair,  is  not  invalid  because  in  con- 
flict with  state  statutes,  if  it  is  consistent 
with  the  provisions  of  the  Constitution.  Ex 
parte  Pfahler,  11:1092,  88  Pac.  270,  150 
Cal.  71. 

54.  A  constitutional  provision  that  any 
"city"  may  make  and  enforce  local  regu- 
lations within  its  limits  does  not  limit  the 
right  to  make  such  regulations  to  boards 
or  officers  of  the  city.  Ex  parte  Pfahler, 
11:  1092,  88  Pac.  270,  150  Cal.  71. 

55.  A  borough  resolution  that  the  bor- 
ough borrow  money  for  public  purposes  is 
legislative  in  nature,  requiring  the  approval 
of  the  chief  burgess,  which  is  necessary  for 
legislative  acts.  Long  v.  Leraoyne,  21:  474, 
71   Atl.   211,   222   Pa.   311. 

56.  A  provision  of  a  municipal  charter 
requiring  a  unanimous  vote  of  the  super- 
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visors  to  pass  an  ordinance  authorizing 
an  emergency  tax  refers  to  the  members 
present  at  the  meeting,  and  not  to  the  en- 
tire body  elected.  San  Christina  Invest- 
ment Co.  v.  San  Francisco,  52:  676,  141  Pac. 
384,  167  Cal.  762.  ' 

57.  A  county  ordinance  is  not  invalid 
because  submitted  to,  and  adopted  by,  the 
voters  of  the  county  under  an  unconstitu- 
tional statute,  if  it  was  also  regularly 
passed  and  adopted  by  the  board  of  super- 
visors of  the  county.  Re  Young,  22:  330,  97 
Pac.  822,  154  Cal.  '317. 

58.  An  ordinance  forbidding  treating  in 
saloons  is  not,  because  it  makes  regulations 
and  restrictions  upon  the  sale  of  intoxicat- 
ing liquor,  an  amendment  to  existing  ordi- 
nances regulating  such  traffic,  so  that  it 
must  be  passed  as  an  amendment  rather 
than  as  an  original  ordinance.  Tacoma  v. 
keisel,  40:  757,  124  Pac.  137,  68  Wash,  685. 
Recording. 

Right  to  contradict  record  of  adoption  of 
county  ordinance,  see  Records  and  Re- 
cording Laws,  2. 

59.  An  ordinance  is  not  invalidated  by 
failure  of  the  city  clerk  to  record  it  in  the 
"ordinance  book,"  under  a  statute  providing 
that  the  city  clerk  shall  keep  an  ordinance 
book  in  which  he  shall  enter  all  ordinance's 
at  length  and  immediately  after  passage, 
since  such  statute  is  directory  merely. 
Marth  v.  Kingfisher,  18:  1238,  98  Pac.  436, 
22   Okla.   002. 

60.  An  ordinance  is  not  invalidated  by 
failure  of  the  city  clerk  to  record  upon  his 
journal  the  proceedings  of  the  city  council 
in  passing  it,  under  a  statute  requiring  that 
the  city  clerk  shall  keep  a  journal  in  which 
shall  be  recorded  all  proceedings  of  the  city 
council,  since  such  a  statute  is  directory 
merely.  Marth  v.  Kingfisher,  i8:  1238,  98 
Pac.  436,  22  Okla.  602. 

61.  A  property  owner  may,  upon  an  at- 
tempt by  a  municipal  corporation  to  apply  a 
street-opening  ordinance  to  the  injury  of  his 
property  rights,  show,  if  possible,  that  its 
passage  was  obtained  by  fraud  or  other  un- 
lawful means,  or  for  an  unlawful  purpose. 
Kansas  City  v.  Hyde,  7:  639,  96  S.  W.  201, 
196  Mo.  498.  (Annotated) 
Plurality  of  subjects. 

62.  An  ordinance  does  not  violate  a  char- 
ter provision  requiring  it  to  embrace  but 
one  subject  by  providing  for  the  use  of 
separate  blocks  by  white  and  colored  per- 
sons for  residences,  churches,  and  schools. 
State  V.  Gurry,  47:  1087,  88  Atl.  546,  121 
Md.  534.  \r, 
Entitling.  .1  v 

63.  The  generality  of  the  title  of  an  or- 
dinance is  not  objectionable  so  long  as  it  is 
not  made  to  cover  legislation  incongruous 
in  itself.  St.  Louis  v.  Liessing,  i:  918,  89 
S.  W.  611,  190  Mo.  464.  , 

64.  Recitals  in  titles  of  ordinances  of 
boards  of  county  supervisors  must  be  treat- 
ed as  surplusage  where  they  are  not  required 
by  statute  to  be  entitled.  Re  Young, 
22:  330,  97  Pac.  822,  154  Cal.  317. 

65.  The   title   to    an   ordinance    entitled 
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"An  Ordinance  Regulating  the  Hours  in 
Which  Intoxicating  Liquors  Shall  Be  Sold 
.  .  .  and  for  Sunday  Closing,  and  Pro- 
viding a  Penalty  for  the  Sale  Thereof  Dur- 
ing Prohibited  Hours,"  sufficiently  expresses 
the  object  and  purpose  of  said  ordinance. 
State  V.  Calloway,  4:  109,  84  Pac.  27,  11 
Idaho,  719. 

66.  A  municipal  ordinance  which  va- 
cates a  street,  and  conveys  the  fee  to  the 
state  and  an  easement  in  the  tract  to  a 
railroad  company,  does  not  contain  two  sub- 
jects where  its  real  purpose  is  to  divert  the 
property  from  the  purposes  of  a  street  to 
the  use  of  the  state  and  the  company.  Tom- 
lin  V.  Cedar  Rapids  &  I.  R.  &  Light  Co.  22: 
530,  120  N.  W.  93,  141  Iowa,  599. 

67.  A  provision  requiring  the  registra- 
tion of  venders  and  the  payment  of  a  reg- 
istration fee  is  within  the  title  of  an  ordi- 
nance "regulating  the  sale  of  milk  and 
cream."  St.  Louis  v.  Grafeman  Dairy  Co. 
i:  936,  89  S.  W.  617,  190  Mo.  492. 

68.  The  title  of  an  ordinance  reciting 
that  its  object  was  to  grant  to  a  certain 
person  "the  right  to  construct,  maintain, 
and  operate  an  electric  light  and  power 
plant"  is  sufficient  to  carry  a  grant  of  the 
right  to  use  the  streets  and  alleys  of  the 
city  for  the  construction  of  lines  and  poles 
thereon  for  the  purpose  of  operating  the 
plant,  within  the  meaning  of  a  statute  re- 
quiring the  subject  of  any  municipal  ordi- 
nance to  be  clearly  expressed  in  its  title. 
Bartlesville  Electric  L.  &  P.  Co.  v.  Bartles- 
ville  Interurban  R.  Co.  29:  77,  109  Pac.  228, 
26  Okla.  453. 

69.  The  statutory  requirement  that  the 
subject  of  any  municipal  ordinance  shall 
be  clearly  expressed  in  the  title  is  complied 
with  where  the  title  calls  attention  to  the 
general  subject  of  the  legislation  in  the 
ordihance,  and  does  not  tend  to  mislead 
or  deceive  the  people  or  council  as  to  the 
purpose  or  effect  of  the  legislation,  or  to 
conceal  or  obscure  the  same.  Bartlesville 
Electric  L.  &  P.  Co.  v.  Bartlesville  Inter- 
urban R.  Co.  29:  77,  109  Pac.  228,  26  Okla. 
453. 

Publication. 

Contract  for  publication,  see  infra,  241. 

Implied  contract  to  pay  for  publication  of 
ordinances,  resolutions,  etc.,  see  Con- 
tracts, 47,  48. 

Injunction  against  publishing  void  ordi- 
nance, see  Injunction,  345. 

Sufficiency  of  pleading  in  action  to  recover 
for  publication,  see  Pleading,  239. 

70.  An  ordinance  enacted  by  the  council 
of  a  city  of  the  first  class,  which  provides 
that  it  shall  take  effect  upon  publication  in 
book  form,  is  sufficiently  published  and  will 
take  effect,  where  it  is  issued  in  a  book 
printed  by  authority  of  the  city,  and  of 
which  more  than  fifty  copies  are  published 
as  required  by  Kan.  Laws  1903,  chap.  122, 
p.  240,  §  191,  declaring  that  the  issue  of 
that  number  of  copies  of  a  book  of  ordi- 
nances shall  be  deemed  a  publication.  Tope- 
ka  V.  Crawford,  17:  1156,  96  Pac.  862,  78 
Kan.  583. 

Dieest  1-52  I<.R.A.(N.S.) 


3.   Time  of  passage  and  taking  effect. 

71.  An  ordinance  requiring  a  railway 
company  to  provide  a  flagman  at  a  street 
crossing,  which  purports  to  take  effect  upon 
publication,  is  in  force  from  that  time,  irre- 
spective of  whether  the  company  had  actual 
notice,  or  in  the  exercise  of  reasonable  dili- 
gence ought  to  have  learned  of  it.  Denton 
V.  Missouri,  K.  &  T.  R.  Co.  47:  820,  133  Pac. 
558,  90  Kan.  51. 

4r.  Validity;  extent  of  power. 

a.  General  rules. 

(See   also   same   heading    in   Digest   L.R.A. 

lv-10.) 

Who  may  question  validity  of  ordinance, 
see  Action  or  Suit,  52. 

Ordinance  imposing  personal  liability  on 
nonresident  for  injuries  done  within 
city  limits  by  his  stock,  see  Animals, 
17. 

Recovery  of  money  paid  for  license  under 
invalid   ordinance,   see   Assumpsit,   62. 

Segregating  races,  see  Civil  Rights,  9. 

As  to  denying  equal  protection  of  the  laws 
and  abridging  privileges  and  immuni- 
ties, see  Constitutional  Law,  II.  a. 

As  to  denial  of  due  process  of  law  or  in- 
fringement of  property  rights,  see  Con- 
stitutional Law,  II.  b. 

Ordinance  as  exercise  of  police  power,  see 
Constitutional  Law,  II.  c. 

Ordinance  as  impairment  of  obligation  of 
contract,  see  Constitutional  Law,  II 

.      g- 
As   to  crimes   punishable  by   state  statute 

see  Criminal  Law,  III. 
Estoppel  to  declare  ordinance  void,  see  Es 

toppel,  4,  5. 
Estoppel   to   question   authority  of  munici 

pality,  see  Estoppel,  241. 
Presumption  of  validity  of,   see  Evidence 

86,  87. 
Evidence    as    to    motive    in    enacting    ordi 

nance,  see  Evidence,  1646. 
Ordinances    regulating    sale    of    liquor,    see 

Intoxicating  Liquors,  I.  a,  2. 
As  to  license,  see  License,  II.  b. 

72.  The  recital  in  a  county  ordinance 
that  it  was  passed  under  and  in  accordance 
with  a  statute  permitting  a  submission  of 
questions  to  the  electors,  which  has  been  ad- 
judged unconstitutional  does  not  establish 
the  fact  that  the  board  of  supervisors  which 
regularly  passed  and  adopted  it  did  so  be- 
cause it  had  been  passed  by  the  electors, 
and  therefore  was  not  an  exercise  of  the 
lawful  authority  of  the  board.  Re  Young, 
22:  330,  97   Pac.  822,   154  Cal.  317. 

73.  The  validity  of  an  ordinance  is  not 
affected  by  the  fact  that  it  merely  requires 
compliance  with  the  laws  of  the  state,  so 
that  it  is  unnecessary.  Sluder  v.  St.  Louis 
Transit  Co.  5:  186,  88  S.  W.  648,  189  Mo. 
107. 

74.  The  validity  of  a  provision  in  a  city 
ordinance  expressly   authorized  by  the  leg- 
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islature  does  not  depend  upon  the  expedi- 
ency or  public  policy  of  its  enactment,  but 
upon  its  being  within  the  legislative  power 
of  the  state.  State  v.  Chicago,  M.  &  St. 
P.  ri,  Co.  33:  494,  130  N.  W.  545,  114  Minn." 
122. 

75.  Ordinances  should  be  construed 
with  reference  to  existing,  controlling  law, 
and  it  must  be  assumed  that  a  valid  ordi- 
nance was  intended  where  there  is  nothing 
to  indicate  a  distinct  purpose  to  violate 
the  law  in  adopting  the  ordinance.  State 
ex  rel.  Ellis  v.  Tampa  Waterworks  Co. 
22:  680,  48  So.  639,  57  Fla.  533. 

76.  The  determination  of  the  question 
whether  an  ordinance  is  reasonably  neces- 
sary for  the  protection  of  life  and  property 
within  the  city  is  committed,  in  the  first 
instance,  to  the  municipal  authorities,  and, 
when  they  have  acted  and  passed  an  ordi- 
nance, it  is  presumptively  valid;  and  the 
courts  will  not  interfere  with  its  enforce- 
ment, until  the  unreasonableness  or  want  of 
necessity  of  such  measure  is  made  to  appear 
by  satisfactory  evidence.  Peterson  v.  State, 
14:  292,  112  N.  W.  306,  79  Neb.  132. 

77.  In  Nebraska  a  city  of  the  second 
cannot  by  ordinance  limit  the  liberty  of  its 
citizens,  unless  the  power  to  do  so  is  given 
in  its  charter.  Re  Sapp,  12:  441,  113  N.  VV. 
261,  79  Neb.  781. 

78.  An  ordinance  requiring  payment  of  a 
fee  to  the  "city  collector"  is  not  void  be- 
cause the  statute  designates  the  one  who  is 
to  receive  it  as  the  "license  collector."  St. 
Louis  V.  Grafeman  Dairy  Co.  i :  936,  89  S. 
W.  617,  190  Mo.  492. 

79.  A  city  has  no  power,  under  a  statute 
providing  that  a  municipal  corporation  may 
enact  ordinances,  the  purpose  of  which  shall 
be  for  "the  benefit  of  trade  and  commerce," 
to  engage  in  conducting,  to  conduct,  or  to 
contract  with  others  to  conduct,  a  Fourth 
of  July  celebration.  Marth  v.  Kingfisher, 
18:  1238,  98  Pac.  436,  22  Okla.  602. 
Invalid  in  part. 

80.  The  court  will  not  examine  provi- 
sions of  an  ordinance  alleged  to  be  invalid 
where  the  section  under  which  the  prosecu- 
tion is  instituted  is  valid  and  severable  from 
the  rest.  St.  Louis  v.  Liessing,  1:918,  89 
S.  W.  611,  190  Mo.  464. 

81.  A  city  ordinance  containing  provi- 
sions sufficient  of  themselve^  to  accomplish 
an  expressed  lawful  purpose  is  not  rendered 
void  in  toto  by  the  fact  that  it  also  contains 
separable  illegal  or  improper  provisions, 
when  the  elimination  of  the  illegal  portions 
will  not  cause  results  not  intended,  or  affect 
the  integrity  of  the  remaining  portions  for 
the  purposes  expressed.  State  ex  rel.  Ellis  v. 
Tampa  Waterworks  Co.  19:  183,  47  So.  358, 
56   Fla.  858. 

82.  An  ordinance  granting  a  franchise 
to  use  the  public  streets  of  a  municipality 
for  a  waterworks  system  should  be  given  its 
proper  eifect,  although  it  contains  an  illegal 
provision  as  to  levying  a  tax,  and  a  void 
amendment,  where  such  provisions  may  be 
eliminated  without  affecting  the  usefulness 
of  the  ordinance  for  the  purpose  designed, 
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and  without  destroying  the  franchise  grant- 
ed to  use  the  streets  for  a  waterworks  sys- 
tem. State  ex  rel.  Ellis  v.  Tampa  Water- 
works Co.  22:  680,  48  So.  639,  57  Fla.  533. 

83.  It  cannot  be  said  that  a  municipal 
ordinance  contract  containing  invalid  pro- 
visions for  the  furnishing  of  water  to  a  city 
would  not  have  been  passed  without  the  in- 
valid portions,  or  that  an  elimination  of 
such  portions  would  cause  results  not  in- 
tended by  the  ordinance,  where  the  expressed 
purpose  thereof  was  to  provide  water  for  the 
city  and  its  inhabitants,  and  that  can  be  ac- 
complished by  its  valid  portions.  State  ex 
rel.  Ellis  v.  Tampa  Waterworks  Co.  19:  183, 
47   So.   358,  56  Fla.  858. 

84.  Provisions  of  an  ordinance  requir- 
ing milk  dealers  to  register  in  the  office  of 
the  health  commissioner  and  pay  a  fee 
therefor,  and  those  requiring  them  to  pay  a 
license  fee^  are  severable,  so  that  one  may  be 
sustained  although  the  other  fails.  St. 
Louis  V.  Grafeman  Dairy  Co.  i :  936,  89  S. 
W.  617,  190  Mo.  492. 
Reasonableness   generally. 

Review  on  appeal  of  question  of,  see  Ai'PEAL 
AND  Error,  880. 

Court's  power  as  to,  see  Courts,  I.  c,  3,  b. 

Evidence  on  question  of,  see  Evidence, 
1842.* 

Sufficiency  of  evidence  to  overcome  presump- 
tion of  reasonableness,  see  Evidence, 
2344. 

Definiteness  generally. 

See  also  infra,  119,  123. 

85.  An  ordinance  declaring  that  all  of- 
fenses that  are  misdemeanors  under  the 
laws  of  the  state,  as  defined  by  statute  or 
the  common  law,  are  misdemeanors  under 
the  municipal  ordinance,  is  void  for  uncer- 
tainty. Kreulhaus  v.  Birmingham,  26:  492, 
51    So.    297,    164   Ala.    623.        (Annotated) 

86.  An  ordinance  that  it  shall  be  unlaw- 
ful for  a  white  person  to  use  as  a  resi- 
dence or  place  of  habitation  any  house, 
building,  'or  structure,  or  any  part  of  any 
house,  building,  or  structure,  situated  or 
located  on  any  block,  the  houses,  buildings, 
and  structures  on  which  block,  so  far  as  the 
same  are  occupied  or  used  as  residences  or 
for  places  of  abode  in  Wxiole  or  in  part, 
shall  be  occupied  or  used  as  residences  or 
places  of  abode  by  colored  persons,  is  not 
unenforceable  because  of  uncertainty,  sinc« 
the  words,  "in  whole  or  in  part,"  modify 
residences  or  places  of  abode,  and  not 
blocks.  State  v.  Gurry,  47:  1087,  88  Atl. 
546,  121  Md.  534. 

Validating. 

Ratification  of  contract,  see  infra,  245. 

87.  An  invalid  mimicipal  ordinance  can- 
not be  validated  by  a  curative  act  of  the 
legislature.  McGillic  v.  Corby,  17:  1263,  95 
Pac.  1063,  37  Mont.  249. 

88.  An  ordinance  void  under  a  statute 
existing  at  the  time  of  its  enactment  is 
not  validated  by  amendment  of  the  statute 
so  that  it  might  be  validly  enacted  under 
the  amended  law.  McGillic  v.  Corby,  17: 
1263,  95  Pac.  1063,  37  Mont.  249. 
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b.  As  to  use  of  streets. 
(1)   In  general. 

(Sec   also   same   heading   in  Digest   L.R.A. 

1-70.) 

Forbidding  peddlers  to  remain  in  one  place 
in,  see  infra,  199-201. 

Regulating  use  of  automobiles  on,  see  Au- 
tomobiles, I. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  157,  162. 

Ordinance  as  exercise  of  police  power,  see 
Constitutional  Law,  649. 

Forbidding  maintenance  of  leaky  water 
pipes  in  street,  see  Constitutional 
Law,  157. 

To  grant  special  privilege  to  individuals  in 
highway  for  advertising  purposes,  see 
Constitutional  Law,  253. 

Judicial  review  of  municipal  action  as  to, 
see  Courts,  144. 

Estoppel  to  demand  compensation  for  use 
of  area  underneath  sidewalk,  see  Es- 
toppel, 17. 

As  to  what  is  allowed  in  streets,  generally, 
see  Highways,  II. 

Ordinance  to  open  street  for  accommodation 
of  private  business,  see  Highways,  5. 

Authority  to  locate  voting  booth  in  high- 
way, see  Highways,  78. 

Rights  as  to  trees  in  highway,  see  High- 
ways, 108-112. 

License  generally,  see  License,  II.  b. 

Improvement  of  streets  and  sidewalks,  see 
Public  Improvements. 

89.  The  council  of  a  city,  unauthorized 
by  its  charter  to  do  so,  acts  ultra  vires 
when  it  attempts  to  permit  the  permanent 
occupation  of  any  portion  of  its  public 
streets  for  private  purposes.  Davis  v. 
Spragg,  48:  173,  79  S.  E.  652,  72  W.  Va.  672. 

90.  A  procision  of  a  city  charter  giving 
the  mayor  and  city  council  supervision  and 
control  of  all  public  highways  ahd  public 
grounds  within  the  city,  and  providing  that 
they  shall  require  the  same  to  be  kept  open, 
in  repair  and  free  from  nuisances,  does  not 
authorize  them  to  enact  ordinances  for  the 
leasing  of  space  on  the  sidewalks  in  front 
of  business  houses  for  use  by  produce  deal- 
ers or  other  merchants,  as  such  use  of  the 
streets  constitutes  a  nuisance  per  se.  Chap- 
man V.  Lincoln,  25:  400,  121  N.  W.  596,  84 
Neb.  534.  (Annotated) 

91.  A  municipal  corporation  may  lawful- 
ly prohibit,  under  penalty,  the  nonrepair  by 
the  owner  or  manager  of  waterworks  of 
leaks  in  mains  or  pipes  in  the  streets  which 
permit  the  water  to  flow  on,  or  over,  or 
act-osS  the  streets.  Grumpier  v.  Vicksburg, 
11:  476,  42  So.  673,  89  Miss.  214. 

Gas  pipes  in;  tapping  mains. 

92.  A  municipal  corporation  cannot, 
without  legislative  authority,  grant  a  fran- 
chise to  lay  pipes  in  its  streets  to  furnish 
gas  for  light,  fuel,  and  power  to  its  inhabi- 
tants. Elizabeth  City  v.  Banks,  22:  925,  64 
S.  E.  189,  150  N.  C.  407.  (Annotated) 

93.  A  municipal  ordinance  making  it 
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unlawful  to  dig  in  the  streets  for  the  pur- 
pose of  laying  gas  pipo3,  "without  the  con- 
sent of  tlio  council  of  the  town  entered 
upon  the  record  of  said  town,"  is  void,  for 
the  reason  that  it  vests  the  council  with 
arbitrary  power  to  discriminate  between 
citizens  who  may  wish  to  obtain  the  privi- 
lege. Ljnch  V.  Northvicw,  52:  1038,  81 
S.  E.  833,  73  W.  Va.  609. 

94.  A  municipal  corporation  which  per- 
mits gas  to  be  furnished  to  some  of  its  in- 
habitants through  mains  laid  by  a  real  es- 
tate company  cannot  deny  the  right  to  tap 
the  mains  to  anyone  wiio  has  contracted 
therefor  with  the  owner  of  the  main. 
Cloverdale  Homes  v.  Cloverdale,  47:  607,  62 
So.   712,   182   Ala.   419. 

95.  A  corporation  organized  to  develop  a 
tract  of  residence  property  not  within  the 
limits  of  a  municipal  corporation,  which, 
having  no  authority  to  engage  in  the  busi- 
ness of  supplying  gas,  has  authority  to 
contract  for  a  supply  of  gas  for  its  patrons, 
and  enters  into  a  contract  with  a  gas  com- 
pany to  supply  such  patrons  through  mains 
laid  by  it,  cannot,  where,  the  fee  of  the 
street  is  in  abutting  owners  and  it  secures 
permission  to  lay  its  mains  from  the  county 
authorities,  be  compelled  to  secure  a  public 
service  franchise  by  the  municipality  when 
it  is  incorporated,  which  will  compel  it  to 
supply  all  applicants,  as  a  condition  to  per- 
mitting its  patrons  to  open  the  street  to 
tap  its  mains.  Cloverdale  Homes  v.  Clover- 
dale, 47:  607,  62  So.  712,  182  Ala.  419. 

(Annotated) 

96.  A  municipal  corporation  cannot,  un- 
der its  power  to  control  its  streets,  require 
abutting  owners  to  secure  a  permit  to 
place  vaults  or  areas  beneath  the  sidewalks, 
and  pay  rent  to  tlie  city  for  the  space  so 
occupied,  where  the  fee  is  in  them;  but  it 
may  do  so  where  it  owns  the  fee  of  the 
street.  Tacoma  Safety  Deposit  Co.  v.  Chi- 
cago, 31 :  868,  93  N.  E.  153,  247  111.  192. 

( Annotated ) 
Telegraph    or    telephone    line. 
Imposition  of  burden  on  telegraph  company 
as    interference    with    interstate    com- 
merce, see  Commerce,  29,  30. 
Making     permission     to     place     municipal 
wires   on   telegraph   poles   condition  of 
right  to  place  poles  in  street,  see  In- 
junction, 23. 

97.  Requiring  a  telegraph  company,  as 
a  condition  to  deceiving  a  license  to  place 
poles  on  a  city  street,  to  permit  the  mu- 
nicipality to  use  them  to  carry  its  fire 
alarm  and  electric  light  wires  without  com- 
pensation, is  not  unreasonable,  where  the 
benefit  to  the  municipality  does  not  ex- 
ceed the  cost  of  inspecting  the  poles  to  keep 
them  safe  from  travelers,  and  the  risk  it 
runs  of  being  held  liable  to  them  for  in- 
juries because  of  the  presence  of  the  poles 
in  the  street;  and  it  is  immaterial  that 
the  high  current  of  the  light  wires  renders 
greater  care  necessary  on  the  part  of  em- 
ployees at  work  upon  the  poles,  and  makes 
possible  inductive  disturbance  on  the  tele- 
phone line,  which  may  require  its  owner  to 
maintain  a  higher  voltage  than  it  otherwise 
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would.     Postal  Teleg.  Cable  Co.  v.  Chicopee, 
32:  997,   93  N.  E.  927,  207  Mass.  341. 

( Annotatod ) 

98.  The  power  to  exact  from  a  telephone 
company  authorized  by  statute  to  erect  its 
lines  in  the  streets  of  a  city  a  license  fee 
for  the  use  of  such  streets  is  not  given  to  a 
municipal  corporation  by  a  charter  con- 
ferring upon  it  general  police  power  and 
the  right  to  control  and  regulate  its 
streets  and  prevent  the  encumbering  of 
them.  Wisconsin  Teleph.  Co.  v.  Milwaukee, 
i;  581,   104  N.  W.   1009,   126  Wis.   1. 

( Annotated ) 
Picketing. 

99.  The  performance  by  strikers  of  pick- 
et duty  on  a  public  street  is  not  an  act 
which  the  municipal  authorities  can  prevent 
so  long  as  it  is  confined  to  peaceable  persua- 
sion of  laborers  not  to  take  the  place  of 
strikers.  St.  Louis  v.  Gloner,  15:  973,  109 
S.  W.  30,  210  Mo.  502. 

Authorizing    arrest    for    standing    on 
street. 
100.  A  city  has  power  to  enact  an  ordi- 
nance   prohibiting    three    or    more    persons 
from  standing  together  or  near  each  other 
on  a  street  or  sidewalk  in  the  city  so  as 
to  obstruct  the  free  passage  for   foot  pas- 
sengers,  and  requiring  any  person   or  per- 
sons  so   standing  to   move   on    immediately 
after   a   request   to   do   so   from   an   officer. 
State  V.  Sugarnian,  52:  999,  148  N.  W.  466, 
.        126  Minn.  477.  (Annotated) 

^  101.  An    ordinance    prohibited    three    or 

more  persons  from  standing  together  or 
near  each  other  in  any  street  or  on  a  side- 
walk in  the  city  so  as  to  obstruct  free 
passage  tliereon,  and  requiring  any  person 
or  persons  so  standing  to  move  on  immedi- 
ately after  a  request  to  do  so  from  an  officer, 
does  not  confer  such  an  arbitrary  power  on 
the  officer  as  to  render  the  ordinance  in- 
valid. State  V.  Sugarman,  52:  999,  148  N. 
W.  466,  126  Minn.  477. 
Aixrnings. 

Reasonableness  of  ordinance  as  question  for 
jury,  see  Trial,  192. 

102.  A  municipal  ordinance  requiring  the 
removal  of  stationary  awnings  fi'om  over 
its  sidewalks  is  reasonable.  Small  v.  Eden- 
ton,  20:  145,  60  S.  E.  413,  146  N.  C.  527. 

103.  The  power  of  a  municipal  corpora- 
tion to  remove  stationary  awnings  from  over 
its  sidewalks  is  not  dependent  upon  their 
being  found  to  be  nuisances,  but  upon  the 
power  of  the  mvmicipality  to  make  such  a 
requirement  \iuder  its  authority  over  its 
streets,  and  upon  the  reasonableness  of  the 
requirement.  Small  v.  Edenton,  20:  145, 
60  S.  E.  413,  146  N.  C.  527.  (Annotated) 
Signs. 

Limiting  height  of  advertising  signs  on  pri- 
vate property,  see  Constitutional 
Law,  659. 

Billboards. 

Forbidding  maintenance  of  billboards  with- 
in  city   limits,   see  Eminent  Domain, 
220. 
J04.  A  municipal  corporation  may  forbid 
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the  construction  of  billboards  nearer  than 
24  inclies  to  the  ground,  w*lien  not  placed 
against  solid  walls.  State  v.  Staples,  37: 
696,  73  S.  E.  112,  157  N.  C.  637. 

105.  An  ordinance  restricting  the  size  of 
billboards  so  that  they  will  not  carry  the 
standard  sizes  of  lithographs  for  which  they 
are  designed,  and  forbidding  them  to  be 
placed  within  10  feet  of  any  building  or 
street  or  alley  line,  is  void  for  unreasonable- 
ness. Curran  Bill  Posting  &  D.  Co.  v.  Den- 
ver, 27:  544,  107  Pac.  261,  47  Colo.  221. 
Advertising  vragons. 

See  also  supra,  48. 

106.  An  ordinance  prohibiting  the  use  of 
advertising  wagons  on  the  streets  of  the 
city  is  not  so  arbitrary  and  unreasonable 
that  the  courts  will  interfere  with  its  en- 
forcement by  a  municipality  which  has 
charter  authority  to  pass  such  ordinances 
as  it  may  deem  necessary  and  proper  for 
the  good  government  of  the  city  and  its  in- 
habitants, and  to  regulate  the  exhibition  of 
advertisements.  Fifth  Ave.  Coach  Co.  v. 
New  York,  21:  744,  86  N.  E.  824,  194  N.  Y. 
19. 

Hitching  horses  in. 

Revocation  of  permission  to  erect  hitching 
posts  in  street,  see  Highways,  15. 

107.  A  town  may,  under  the  general  police 
power  conferred  by  cliarter,  prohibit  the 
hitching  of  horses  upon  any  of  its  streets 
except  at  a  place  provided  for  that  pur- 
pose, and  the  ordinance  will  be  upheld  un- 
less it  is  clearly  shown  to  be  unfair,  un- 
reasonable, or  oppressive,  as  applied  in  a 
particular  case.  Wells  v.  Mt.  Olivet,  11: 
1080,  102  S.  W.  1182,  126  Ky.  131. 

(Annotated) 

108.  Hitching  posts  may  be  removed 
from  the  sides  of  public  streets  by  a  city 
upon  which  is  imposed  the  duty  of  keep- 
ing the  streets  free  from  nuisances,  the 
statute  providing  that  the  obstruction  or 
encumbering  of  public  streets  by  buildings, 
fences,  or  otherwise  is  a  nuisance.  Lacey 
V.  Oskaloosa,  31:853,  121  N.  W.  542,  143 
Iowa,    704.  (Annotated) 

109.  Merchants  cannot  object  to  an  or- 
der removing  hitching  posts  from  the  pub- 
lic street  near  their  places  of  business,  on 
the  ground  that  the  removal  is  for  the  pur- 
pose of  locating  them  near  the  business 
places  of  other  merchants,  so  as  to  give 
them  an  advantage  in  trade.  Lacey  v.  Os- 
kaloosa, 31:  853,  121  N.  W.  542,  143  Iowa, 
704. 

110.  A  municipal  corporation  is  not  pre- 
cluded from  removing  hitching  posts  as  a 
nuisance,  by  the  facts  that  the  street  about 
them  is  kept  clean,  and  that  they  are  on 
the  dividing  line  between  the  street  and 
a  park,  where  their  use  contemplates  the 
standing  of  the  horses  in  the  street,  and 
the  obstruction  of  a  considerable  portion 
of  its  width, — at  least  where  it  is  given 
full  power  to  control  all  public  grounds. 
Lacey  v.  Oskaloosa,  31:  853,  121  N.  W.  542, 
143  Iowa,  704.  ,       (Annotated) 
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(2)    By  railroad  companies. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Mimicipal  ordinance  requiring  flagman  at 
street  crossing,  see  supra,  71. 

Regulations  in  exercise  of  police  power,  see 
Constitutional  Law,  647. 

Repeal  of  ordinance  as  impairing  contract 
rights  of  railroad  company,  see  Con- 
stitutional Law,  794,  795. 

Review  by  courts  of  action  of  municipality, 
see  Courts,  147. 

Federal  court  following  state  decision  as  to 

'       whether   repeal   of   ordinance   granting 

**'  traflic  rights  impairs  contract  obliga- 
tions, see  Courts,  321. 

Right  of  railroad  to  use  streets  generally, 
see  Highways,  II.  d. 

111.  Charter  authority  to  exercise  ex- 
clusive power  over  streets  within  the  city 
includes  power  to  permit  the  laying  of  rail- 
road tracks  in  the  streets.  Grand  Trunk 
W.  R.  Co.  v.  South  Bend,  36:  850,  89  N. 
E.   885,   91   N.   E.   809,   174   Ind.   203. 

112.  An  ordinance  restricting  the  num- 
ber of  railroad  tracks  to  be  laid  upon  a 
public  street  to  one  for  a  distance  of  three 
or  four  squares  cannot  be  said  to  be  un- 
reasonable as  matter  of  law,  when  more 
than  one  might  tend  to  interfere  with  the 
free  use  of  the  street  by  the  general  pub- 
lic, or  affect  the  security  of  life  or  property 
in  its  use.  Grand  Trunk  W.  R.  Co.  v. 
South  Bend,  36:  850,  89  N.  E.  885,  91  N.  E. 
809,    174   Ind.   203. 

113.  The  legislative  authorities  of  a  mu- 
nicipal corporation  do  not  abuse  their  dis- 
cretion in  granting  authority  to  lay  a  nar- 
row-gauge railroad  in  a  street  of  ample 
width,  level  with  its  surface,  for  the  pur- 
pose of  conveying  ore  from  a  mine  and 
supplies  to  it,  as  well  as  such  other  freight 
as  may  be  offered,  so  as  to  render  the  ordi- 
nance void  for  unreasonableness.  Kipp  v. 
Davis-Daly  Copper  Co.  36:  666,  110  Pac. 
237,  41  Mont.  509. 

Safety  gates. 

114.  To  enable  a  borough  to  require  a 
railroad  company  to  erect  safety  gates 
where  the  road  crosses  the  streets,  authority 
to  do  so  must  be  expressly  conferred,  and  it 
is  not  include!  in  a  provision  permitting  it 
to  make  such  by-laws  as  it  shall  deem  nec- 
essary for  the  good  order  and  government 
of  the  borough.  Pennsylvania  R.  Co.'s  Ap- 
peal, 3:  140,  62  Atl.  986,  213  Pa.   373. 

( Annotated ) 

115.  Authority  to  pass  ordinances  not 
in  conflict  with  the  Constitution  or  laws 
of  the  state,  and  such  police  and  other 
regulations  as  do  not  conflict  with  the 
general  laws,  does  not  include  power  to  re- 
quire safety  gates  at  railroad  crossings 
where  such  power  is  expressly  conferred  by 
statute  on  cities  of  other  classes.  Chesa- 
peake &  O,  R.  Co.  v.  Harmon,  45:  946,  156 
S.  W.  121,  153  Ky.  669.  (Annotated) 

116.  A  municipal  ordinance  requiring  a 
railroad  company  whose  tracks  adjoin  a 
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public  street  to  erect  and  maintain  gates 
between  the  tracks  and  the  street  is  un- 
reasonable where  its  effect  would  be  to 
require  the  maintenance  of  gates  at  points 
where  the  street  is  almost  uninhabited  as 
well  as  along  those  portions  which  are 
built  up  and  crossed  by  streets  and  vehicles 
engaged  in  the  ordinary  city  traflic.  New 
Orleans  v.  Lenfant,  29:642,  52  So.  575,  126 
La.  455. 

Liights  at  crossing. 
Requiring     interstate     railroad     to     light 

crossings  in  city,  see  Commerce,  64. 
Delegation  to  city  of  power  as  to,  see  Con- 
stitutional Law,  110. 
Riglit   of   railroad   company  to  hearing   on 
question  of  ordinance  as  to,  see  Con- 
stitutional Law,  586. 
Right   of   courts   to   review   ordinance,    see 

Courts,  165. 
See  also  Statutes,  177. 

117.  Statutory  authority  to  a  municipal 
corporation  to  require  railroad  companies 
operating  roads  across  its  streets  to  light 
the  crossings  at  night,  provided  that  it  shall 
have  no  authority  to  require  the  railroad 
to  maintain  any  different  kind  of  light  at 
the  crossing  from  that  maintained  by  the 
municipality  at  street  crossings,  refers  simp- 
ly to  the  kind  of  light,  and  does  not  compel 
the  requirement  of  a  light  of  the  strength 
of  those  maintained  at  street  crossings  if 
one  of  less  power  will  properly  light  the 
crossing.  Chicago,  I.  &  L.  R.  Co.  v.  Salem, 
19:  658,  82  N.  E.  913,  170  Ind.  153. 

(Annotated) 

118.  An  ordinance  requiring  railroad  com- 
panies to  light  street  crossings  is  so  far  a 
reasonable  exercise  of  the  police  power  that 
the  court  will  not  declare  it  an  unconstitu- 
tional interference  with  property  rights  of 
the  railroad  companv.  Pittsburg,  C.  C.  & 
St.  L.  R.  Co.  V.  Hart/ord  City,  30:  461,  82 
N.  E.   787,  170  Ind.  674. 

119.  An  ordinance  requiring  railroad  com- 
panies to  light  street  crossings  with  lights 
of  sufficient  power  to  light  the  entire  cross- 
ing is  not  invalid  because  of  a  provision 
that  the  power  shall  not  exceed  that  of  the 
lights  used  by  the  city,  on  the  ground  that 
the  requirement  is  indeflnite.  Pittsburg,  C. 
C.  &  St.  L.  R.  Co.  V.  Hartford  City,  20:  461, 
82  N.  E.  787,  170  Ind.  674. 

120.  An  ordinance  requiring  a  railroad 
company  to  maintain  at  street  crossings 
lights  of  sufficient  power  to  light  tlie  entire 
crossing,  not  exceeding  in  power  the  light 
used  by  the  city,  requires  a  light  sufficient 
to  enable  a  traveler  with  good  sight  in  the 
nighttime  to  perceive,  before  going  onto  the 
crossing,  the  tracks  at  the  point  of  intersec- 
tion and  the  character  of  the  way  across  the 
same.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v. 
Hartford  City,  20:  461,  82  N.  E.  787,  170 
Ind.  674. 

121.  Statutory  authority  to  a  municipal- 
ity to  prescribe  the  kind  of  lights  a  railroad 
company  shall  maintain  at  street  crossings 
empowers  it  to  direct  a  light  to  be  located 
there.     Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v. 
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Hartford   City,   20:  461,   82   N.   E.    787,   170  j 
Ind.  674. 

122.  A  municipal  corporation  may  require 
a  liglit  maintained  by  a  railroad  company 
at  a  street  crossing  to  be  burning  for  five 
minutes  before  the  passage  of  a  train.  Pitts- 
burg, C.  C.  &  St.  L.  R.  Co.  V.  Hartford 
City.  20:  461,  82  N.  E.  787,  170  Ind.  674. 

123.  A  municipal  ordinance  requiring  a 
railroad  company  to  maintain  at  places 
where  its  tracks  cross  public  streets,  dur- 
ing the  passage  of  trains  at  night,  and  for 
not  less  than  thirty  minutes  prior  thereto, 
except  when  the  moonlight  is  sufficient, 
lights  of  a  certain  character  and  power  in 
such  manner  as  to  enable  persons  passing 
over  the  crossings  to  see  the  tracks  and  pro- 
tect themselves  from  danger  of  running 
trains,  is  not  invalid  for  uncertainty  or  in- 
definitness.  Chicago,  I.  &  L.  R.  Co.  v.  Sa- 
lem, 19:  658,  82  N.  E.  913,  170  Ind.  1^3. 

124.  A  statute  and  ordinance  requiring 
the  maintenance  by  a  railroad  company  at 
street  crossings  of  lights  which  are  not  ex- 
cessive in  foggy  or  stormy  weather  are  not, 
because  they  may  be  so  in  clear  weather,  so 
unreasonable  as  to  amount  to  unconstitu- 
tional invasion  of  property  rights.  Chicago, 
I.  &  L.  R.  Co.  V.  Salem,  19:  658,  82  N.  E. 
913,  170  Ind.  153. 

125.  A  court  will  not  inquire  as  to  the 
reasonableness  of  a  requirement  which  a  mu- 
nicipal corporation  makes  of  a  railroad 
company  with  respect  to  the  lighting  of  the 
places  where  its  tracks  cross  streets  if  it  i3 
within  the  authority  conferred  upon  the  mu- 
nicipality by  the  legislature.  Chicago,  I.  & 
L.  R.  Co.  V.  Salem,  19:  658,  82  N,  E.  913, 
170  Ind.  153. 

Abolishing  grade  crossings. 
Estoppel  to  require,  see  Estoppel,  2. 
Repair   of  pavement. 

126.  A  railroad  company  which,  in  elevat- 
ing its  tracks  over  a  street  crossing,  has 
restored  the  pavement  and  sidewalks  to 
their  former  state  as  required  by  its  char- 
ter, cannot  be  required,  under  the  police 
power  of  the  state,  to  maintain  the 
pavement  in  repair;  and  therefore  a  munici- 
pality has  no  power  to  require  it  to  do  so 
under  the  general  provisions  of  its  charter, 
or  under  a  special  provision  relating  to  the 
fencing  and  operation  of  railroads.  People 
ex  rel.  Chicago  v.  Illinois  C.  R.  Co.  18:  915, 
85  N.  E.  606,  235  111.  374.  (Annotated) 
Speed. 

Limiting  speed  of  trains  on  interstate  rail- 
way M'ithin  corporate  limits,  see  Com- 
merce, 63. 

127.  Charter  authority  to  enact  and  en- 
force all  local,  police,  sanitary,  and  other 
regulations  as  do  not  conflict  with  general 
laws  empowers  a  municipality  to  require 
railroads  running  through  its  limits  to  adopt 
such  precautions  as  to  speed  of  trains  cross- 
ing its  streets  as  may  be  needed  for  the 
safety  of  the  public.  Cincinnati,  N.  O.  &  T. 
P.  R.  Co.  V.  Com.  17:  561,  104  S.  W.  771, 
126  Ky.  712.  (Annotated) 
Digest  1-52  L.R.A.(N.S.) 


(3)    By  street  railroad  companies. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

As  to  regulation  of  rates  chargeable,  see 
Carriers,  1030-1032. 

Review  by  courts  of  action  of  municipality, 
see  Courts,  145,  147. 

Requiring  motorman  to  keep  lookout,  see 
Street  Railways,  36-38. 

As  to  municipal  control  over  street  rail- 
ways, generally,  see  Street  Railways, 
I. 

As  to  negligence  in  operating  street  rail- 
ways generally,  see  Street  Railways, 
III. 

Granting  privilege  to  street  railway  as  con- 
tract conferring  vested  right,  see 
Street  Railways,  2. 

128.  Charter  authority  of  a  municipal  cor- 
poration to  permit  car  lines  to  be  built  in 
its  streets,  and  determine  and  designate  the 
route  therefor,  is  not  modified  by  a  statute 
under  which  the  street  car  company  is  act- 
ing, which  provides  that  such  tracks  shall 
not  in  any  wise  obstruct  or  interfere  with 
the  use  of  the  street,  or  damage  property 
without  compensation.  Wagner  v.  Bristol 
Belt  Line  R.  Co.  25:  1278,  62  S.  E.  391,  108 
Va.  594. 

129.  An  ordinance  requiring  the  use  on 
street  cars  of  a  particular  fender,  or  "some 
other  fender  equally  as  good,  to  be  ap- 
proved" by  certain  officials,  is  invalid  as 
vesting  an  arbitrary  discretion  in  the  offi- 
cials. Elkhart  v.  Murray,  i:  940,  75  N.  E. 
593,  165  Ind.  304.  (Annotated) 
As  to  speed. 
As  to  negligent  speed"  generally,  see  Street 

Railways,  19,  28-35,  66,  67. 

Violation  of  ordinance  as  to  speed  as  neg- 
ligence, see  Street  Railways,  29,  30, 
35. 

Suppression  of  dust;  sprinkling  street. 

130.  Under  charter  authority  to  make 
all  regulations  which  may  be  necessary  or 
expedient  for  the  preservation  of  health 
and  the  suppression  of  disease,  municipal 
corporations  have  authority  to  take  such 
measures  as  may  be  necessary  to  suppress 
the  raising  of  dust  by  the  operation  of 
street  cars  in  the  city  streets.  St.  Paul  v. 
St.  Paul  City  R.  Co.  36:  235,  130  N.  W. 
1108,  114  Minn.  2,50. 

131.  A  municipal  corporation,  having 
power  to  make  all,  regulations  necessary  for 
the  preservation  of  health  and  the  sup- 
pression of  disease,  may  require  operators 
of  street  cars  to  take  reasonable  measures 
to  protect  passengers  from  dust  raised  by 
the  cars,  without  regard  for  the  benefits 
which  may  or  may  not  result  to  the  resi- 
dents along  the  street.  St.  Paul  v.  St. 
Paul  City  R.  Co.  36:  235,  130  N.  W.  1108, 
114  Minn.  250. 

132.  A  municipality,  having  charter  au- 
thority to  make  all  regulations  which  may 
be  necessary  for  the  preservation  of  health 
and  the  suppression  of  disease,  does  not 
exhaust    its    power    with    respect    to    dust 
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raised  by  the  operation  of  street  cars,  by 
requiring  the  cleaning  of  the  street  between 
tracks.  St.  Paul  v.  St.  Paul  City  R.  Co. 
36:  235,  130  N.  W.  1108,  114  Minn.' 250. 

133.  Requiring' proprietors  of  street  cars 
to  sprinkle  their  tracks  to  lay  the  dust 
when  the  temperature  is  above  the  freezing 
point  is  not  unreasonable  in  that  it  requires 
sprinkling  in  tlie  winter  when  tlie  tempera- 
ture is  above  the  freezing  point.  St.  Paul 
V.  St.  Paul  City  R.  Co.  36:  235,  130  N.  W. 
1108,  114  Minn.  250. 

134.  In  the  exercise  of  charter  authority 
to  guard  the  public  health,  reasonable  regvi- 
lations  for  the  use  of  water  to  prevent 
streets  cars  from  raising  dust  are  not  in- 
valid because  there  may  be  created  a 
monopoly  as  to  water,  or  oil  may  be  a 
more  efficient  agent,  or  because  of  the  ex- 
pensiveness  of  the  installation  and  mainte- 
nance of  an  adequate  sprinkling  system. 
St.  Paul  v.  St.  Paul  City  R.  Co.  36:  235, 
130  N.  W.  1108,  114  Minn.  250. 

(Annotated) 

(4)    Interurban  railroads. 

Police   power    as    to,    see    Constitutional 
Law,  685. 

135.  An  interurban  railway  constructed 
on  the  company's  own  right  of  way  does 
not,  because  incidentally  crossing  streets, 
occupy  such  streets  for  the  purpose  of  oper- 
ating a  railroad  thereon,  within  the  mean- 
ing of  an  ordinance  requiring  railway  com- 
panies so  occupying  the  streets  to  stop  their 
cars  at  any  street  crossing  where  any  person 
may  desire  to  enter  or  alight.  Excelsior  v. 
Minneapolis  &  St.  P.  S.  R.  Co.  24:  1035,  122 
N.  W.  486,  108  Minn.  409. 

136.  An  ordinance  requiring  an  interurban 
railway  company  to  stop  its  cars  at  any 
street  intersection  where  any  person  may 
desire  to  enter  or  alight  is  opposed  to  public 
policy  and  void,  where  observance  thereof 
would  tend  to  destroy  the  railway's  useful- 
ness as  a  carrier  of  passengers  and  its  com- 
petitive power  with  steam  railroads,  and 
would  not  subserve  public  convenience  with- 
in the  corporate  limits.  Excelsior  v.  Min- 
neapolis &  St.  P.  S.  R.  Co.  24:  1035,  122  N. 
W.  486,  108  Minn.  409. 

137.  Municipal  corporations  in  Ohio  may 
regulate  the  speed  of  interurban  cars  with- 
in the  corporate  limits,  but  have  no  power 
to  require  by  a  penal  ordinance  that  the 
cars  shall  stop  at  street  crossings  to  take 
on  and  discharge  passengers.  Townsend  v. 
Circleville,  16:  914,  84  N.  E.  792,  78  Ohio  St. 
122.  (Annotated) 

c.  A8  to.  nuisances. 

(See   also  same  heading  in  Digest  L.R.A. 
1-10.) 

Liability   for  damages   caused  by   abating, 

see  infra,  431. 
Constitutionality   of   statute   making   brick 

yard   a  nuisance,   see  Constitutional 

Law,  425. 
Digest   1-52  I..R.A.(N.S.) 


Court's  power  to  review  ordinance  as  to, 
see  Courts,  156-161. 

Injunction  to  restrain  municipal  regulation 
of  nuisance,  see  Injunction,  356,  357. 

Right  of  owner  of  building  to  hearing  be- 
fore its  destruction  by  municipal  au- 
thorities as  a  nuisance,  see  Nuisances, 
169. 

See  also  supra,  90. 

138.  Charter  authority  to  suppress  nui- 
sances does  not  empower  a  municipal  corpo- 
ration to  make  the  conducting  of  certain 
kinds  of  business  within  the  city  limits  de- 
pendent upon  securing  the  consent  of  the 
city  council.     Montgomery  v.  West,  9:  659, 

42  So.  1000,  149  Ala.  311.  (Annotated) 

139.  An  ordinance  declaring  use  of  prop- 
erty to  be  a  nuisance  does  not  make  it  so 
unless  it  is  in  fact  so,  or  is  embraced  with- 
in the  common-law  or  statutory  idea  of 
a  nuisance.  And  no  authority  to  remove 
or  abate  is  derived  from  the  ordinance  de- 
claring it  a  nuisance.  Shreveport  v.  Leider- 
krantz  Soe.  40:  75,  58  So.  .578,  130  La.  802. 

140.  Jurisdiction  to  abate  nuisances  ex- 
isting in  the  cities  of  Georgia  having  a 
population  of  20,000  or  more  by  a  sum- 
mary proceeding,  except  as  to  those  things 
which  are  by  common  or  statute  law  de- 
clared to  be  a  nuisance  per  se,  or  which  are 
in  their  very  nature  palpably  and  indis- 
putably such,  resides  alone  in  the  police 
court  of  the  city  where  it  is  claimed  that 
such  nuisance  exists.  Peginis  v.  Atlanta, 
35:  716,  63  S.  E.  857,  132  Ga.  302. 

141.  The  municipal  council  of  Atlanta 
has  no  authority,  by  resolution,  to  declare 
a  business  which  is  useful  and  lawful  per 
se,  svich  as  the  keeping  of  a  restaurant  or 
lunch  counter,  to  be  a  nuisance  on  account 
of  the  manner  in  which  it  is  conducted,  and 
thereupon  to  revoke  the  business  license 
which  it  has  granted  to  the  proprietor. 
Peginis  v.  Atlanta,  35:  716,  63  S.  E.  857, 
132  Ga.  302. 

142.  After  an  excavation  under  a  public 
alley  to  be  used  as  a  boiler-room  has  been 
maintained  and  used  with  the  consent  of 
the  municipality  for  more  than  fifteen 
years,  the  city  authorities  cannot  summar- 
ily declare  it  to  be  a  nuisance  and  destroy 
and  remove  it  as  such.  Tiernan  v.  Lin- 
coln, 32:  1034,  130  S.  W.  280,  88  Neb.  662. 

143.  Statutory  authority  to  define  and 
abate  nuisances  does  not  empower  a  mu- 
nicipal corporation  to  forbid  the  opening  of 
theater  entrances  and  exits  on  alleys.  In- 
dianapolis v.  Miller,  8:822,  80  N.  "E.  626, 
168  Ind.  285. 

144.  Charter  authority  to  prevent  and  re- 
move nuisances  does  not  empower  a  mu- 
nicipal corporation  arbitrarily  to  declare  a 
building  used  for  the  storage  of  cotton  seed 
to  be  a  nuisance,  and  direct  its  demolition 
C'lba  v.  Mississippi  Cotton  Oil  Co.   10:  310, 

43  So.  706,  150  Ala.  259. 

145.  Statutory  authority  to  declare  what 
shall  be  a  nuisance  and  abate  the  same, 
and  to  pass  and  enforce  all  necessary  po- 
lice ordinances,  empowers  a  municipal  cor- 
poration  to    forbid    an    exhibit   of    human 
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anatomy  in  connection  with  a  place  where 
medical  treatment  is  offered  or  medicine 
sold.  Chicago  v.  Shavnin,  45:  23,  101  N.  E. 
224,   258   111.   69.  '  (Annotated) 

146.  The  exhibition  of  a  stallion  on  the 
public  streets  of  a  city  or  village  may  be 
declared  a  nuisance  by  the  municipal  au- 
thorities, and  punished  as  such.  State  v. 
lams,  11:  736,  111  N.  W.  604,  78  Neb.  678. 

(Annotated) 

147.  A  municipal  corporation  cannot,  un- 
der its  police  power  and  ths  general-welfare 
clause  of  its  charter,  forbid  the  operation 
near  a  public  park  of  a  manufacturing  es- 
tablishment using  planes  or  saws  operated 
by  power.  St.  Louis  v.  Dreisoerner,  41: 
177,  147  S.  W.  998,  243  Mo.  217. 

(Annotated) 
Brick  kiln. 
Mandamus   to   compel   issue   of   permit   for 

brick    kiln    in    violation    of    ordinance, 

see  Mandamus,  135. 

148.  An  ordinance  prohibiting  the  erec- 
tion of  brick  kilns  in  the  corporate  limits, 
by  a  city  that  has  charter  power  to  make 
and  enforce  the  necessary  police  regulations 
and  regulate  the  erection  of  all  buildings 
and  other  structures  within  the  corporate 
limits,  is  valid  as  against  an  action  in  man- 
damus to  compel  the  city  building  inspec- 
tor to  issue  a  permit  in  violation  thereof, 
in  the  absence  of  a  showing  that  the  enact- 
ment was  an  unreasonable  and  arbitrary 
invasion  of  individual  rights  •  under  the 
^uise  of  police  regulations.  State  ex  rel. 
Krittenbrink  v.  Withnell,  40:  898,  135  N. 
W.   376,    91    Neb.    101.  (Annotated) 

149.  A  municipal  ordinance  making  a 
yard  where  bricks  are  burned,  within  the 
city  limits,  and  within  1,200  feet  of  any 
private  residence  or  public  schoolhouse  or 
park,  without  permission,  a  nuisance,  is  void 
for  unreasonableness.  Denver  v.  Rogers, 
25:  247,  104  Pac.  1042,  46  Colo.  479. 

(Annotated) 
Bo^irling  alley. 

150.  A  private  bowling  alley  cannot  be 
singled  out  by  a  common  council  and  de- 
clared to  be  a  nuisance,  until  after  a  full 
hearing  of  both  parties  has  been  had. 
Shreveport  v.  Leiderkrantz  Soc.  40:  75,  58 
So.  578,  130  La.  802. 

Billiard  and  pool  rooms. 

151.  A  mimicipal  corporation,  having 
power  to  declare  what  shall  constitute  a 
nuisance  and  to  prevent  the  same,  may 
lawfully  prohibit,  as  public  nuisances, 
billiard  and  pool  rooms  operated  for  gain, 
although  such  rooms  are  not  nuisances 
per  se.  Re  Jones,  31:  548,  109  Pac.  570,  4 
Okla.  Crim.  Rep.  74.  (Annotated) 
Asylum  for  the  insane. 

See  also  infra,  215. 

152.  Municipal  authorities  may  declare 
an  existing  hospital  within  its  limits  for 
the  treatment  of  insanity  or  other  mental 
diseases  to  be  a  public  nuisance,  unless  prop- 
erty owners  situated  within  200  feet  of  the 
buildings  consent  to  its  location  and  main- 
tenance. Shepard  v.  Seattle,  40:  647,  109 
Pac.  1067,  59  Wash.  363.  (Annotated) 
Digest   1-52  I..R.A.(N.S.) 


Buildings  affected  \iritli  smallpox. 

153.  A  municipal  corporation  having 
authority  to  declare  and  abate  nuisances, 
and  make  regulations  for  the  suppression  of 
disease,  may  by  ordinance  declare  a  build- 
ing infected  with  smallpox  to  be  a  nuisance, 
and  order  its  destruction,  provided  that  is 
the  only  method  which  could,  in  reason,  be 
used  that  would  be  effective  in  preventing 
the  spread  of  the  disease.  Sings  v.  Joliet, 
22:  1128,  86  N.  E.   663,  237  111.  300. 

( Annotated ) 

154.  Charter  authority  to  a  municipal 
corporation  to  abate  nuisances  extends  to 
the  destruction  of  a  building  which  is  in- 
fected with  smallpox,  and  is  so  located  that 
persons  cannot  be  excluded  therefrom  by  the 
city  authorities  in  the  exercise  of  reason- 
able precaution,  or  prevented  from  ap- 
proaching so  near  to  it  as  to  be  in  danger 
of  contagion  from  it.  Sings  v.  Joliet,  22: 
1 128,  86  N.  E.  663,  237  111.  300. 

Cattle  yards. 

155.  A  municipal  corporation  having  au- 
thority to  declare  what  shall  constitute  a 
nuisance,  and  abate  the  same,  may  prevent 
the  maintenance  of  ordinary  railway  cattle 
yards  in  its  residence  district.  Colton  v. 
South  Dakota  Central  Land  Co.  28:  122, 
126  N.  W.  507,  25  S.  D,  309.  .  (Annotated) 
Switch  yards. 

156.  A  municipal  corporation  cannot  de- 
clare railroad  switching  yards  operated  un- 
der authority  of  the  legislature  to  be  a  pub- 
lic nuisance.  Bushnell  v,  Chicago,  B.  & 
Q.  R.  Co.  49:  718,  102  N.  E.  785,  259  111.  391. 

157.  Charter  authority  to  declare  what 
shall  be  a  nuisance  does  not  empower  a  mu- 
nicipal corporation  to  declare  that  a  rail- 
road switching  yard  located  in  the  busi- 
ness part  of  the  city  and  across  some  of  its 
principal  streets  is  a  nuisance,  and  direct 
its  abatement.  Bushnell  v.  Chicago,  B.  & 
Q.  R.  Co.  49:  718,  102  N.  E.  785,  259  111.  391. 
Parking  cars. 

158.  The  parking  of  railroad  cars  and  the 
making  up  of  trains  on  private  property 
within  city  limits  cannot  be  absolutely  pro- 
hibited by  municipal  ordinance,  as  consti- 
tuting a  nuisance,  irrespective  of  the  man- 
ner in  which  it  is  done.  New  Orleans  v. 
Lenfant,  29:642,  52  So.  575,  126  La.  455. 

( Annotated ) 

Carcasses;  garbage. 

Ordinance  as  to  disposal  of  dead  body  of 
animal,  see  Constitutional  Law,  195. 

Denial  of  due  process  by,  see  Constitu- 
tional Law,  525. 

Keeping  hogs. 

159.  The  police  power  of  a  city  extends 
to  the  prohibition  of  the  keeping  of  hogs 
within  the  business  and  thickly  populated 
portions  of  its  territory.  Ex  parte  Botts, 
44:  629,  154  S.  W.  221,  —  Tex.  Crim.  Rep. 

160.  Statutory  authority  to  make  rules 
for  the  preservation  of  health  includes  pow- 
er to  forbid  the  keeping  of  hogs  within  the 
territory  over  which  the  municipal  au- 
thority has  jurisdiction.  State  v.  Rice, 
39:  266,  74  S.  E.  582,  158  N.  C.  635. 

( Annotated ) 
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161.  Under  legislative  authority  to  define 
and  abate  nuisances,  a  municipal  corpora- 
tion may  forbid  the  keeping  of  liogs  in  a 
pen  within  the  corporate  limits  and  within 
200  feet  of  any  street  or  alley,  and  such  reg- 
ulation will  not  be  declared  to  be  unreason- 
able by  the  courts.  Miller  v.  Syracuse,  8: 
471,  80  N.  E.  411,  168  Ind.  2.30. 
Inspection  and  destruction  of  coto^s. 

162.  Power  "to  maintain  the  city's  clean- 
liness and  health,  and  to  this  end  to  regu- 
late the  locality  of  and  the  inspection  and 
cleaning  of  dairies,  and  to  adopt  such  ordi- 
nances and  regulations  as  shall  be  necessary 
or  expedient  for  the  protection  of  health  and 
to  prevent  the  spread  of  disease,"  is  a 
plenary  delegation  of  police  power  in  con- 
nection with  the  policing  of  dairies,  and  in- 
vests the  city  council  with  all  the  authority 
which  the  state  itself  is  possessed  of  to  re- 
quire dairy  cows  in  a  large  city  to  be  in- 
spected, and,  if  found  to  be  affected' with 
tuberculosis,  to  be  destroyed  without  com- 
pensation to  the  owner.  New  Orleans  v. 
Charouleau,  18:  368,  46  So.  911,  121  La.  890. 
Stables. 

Constitutionality    of    ordinance    as    to,    see 
Constitutional  Law,  191. 

163.  A  municipal  ordinance  is  unreason- 
able and  void  so  far  as  it  requires  stables 
in  which  more  than  one  animal  is  kept  to 
be  connected  with  the  city's  water  and 
sewer  system,  regardless  of  the  distance 
which  they  may  be  located  from  the  sewer 
or  water  main.  Mobile  v.  Orr,  45:  575,  61 
So.  920,  181  Ala.  308.  (Annotated) 

164.  The  operation  of  a  livery  stable  in 
a  thickly  populated  portion  of  a  city  may 
be  prohibited  as  a  nuisance.  Douglas  v. 
Greenville,  49:  958,  75  S.  E.  687,  92  S.  C. 
374.  (Annotated) 

165.  Prohibiting  livery  stables  in  resi- 
dence portions  of  a  municipality  is  au- 
thorized by  charter  authority  to  make  all 
such  ordinances  respecting  the  public  health 
and  order  of  the  city,  or  respecting  any  sub- 
ject which  shall  appear,  necessary  for  the 
welfare  and  convenience  of  the  city,  or  for 
preserving  health  within  its  limits.  Doug- 
las v.  Greenville,  49:  958,  75  S.  E.  687,  92 
S.  C.  374. 

166.  An  ordinance  prohibiting  the  main- 
tenance of  livery  stables  within  a  munici- 
pality is  not  rendered  void  because  of 
solicitation  by  property  owners  for  its  pas- 
sage. Douglas  V.  Greenville,  49:  958,  75 
S.  E.  687,  92  S.  C.  374. 

167.  That  one  has  incurred  expense  under 
a  permit  from  a  municipality  to  erect  a 
livery  stable  in  a  populous  portion  of  the 
city  does  not  prevent  the  passage  of  an  ordi- 
nance making  the  operation  of  such  stables 
at  that  place  unlawful.  Douglas  v.  Green- 
ville, 49:  958,  75  S.  E.  687,  92  S.  C.  374. 
Smoke. 

Constitutionality   of   smoke   ordinance,    see 

Constitutional  Law,  176,  650. 
See  also  infra  209,  222. 

168.  Where  the   legislature   has   seen   fit 
to  confer  upon  railroad  companies  the  right  j 
to  consume  fuel  and  emit  the  smoke  arising 
therefrom,   in   order   to   operate  their   rail- 
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roads,  and  in  so  doing  be  immune  from  lia- 
bility for  damage  to  adjacent  property, 
provided  such  damage  results  notwithstand- 
ing proper  care  is  used  by  the  company  in 
operating  its  railroad,  a  municipality  can- 
not, without  at  least  express  power  dele- 
gated to  it,  make  it  unlawful  to  permit  the 
emission  of  dense  smoke  from  the  smoke- 
stacks of  their  locomotives,  unless  the  es- 
cape of  such  smoke  results  from  negligence 
or  want  of  due  care.  Pennsylvania  R.  Co. 
V.  Jersey  City(N.  J.  Err.  &  App.)  49: 
715,  87  Atl.  465,  84  N.  J.  L.  716. 

169.  Under  the  provisions  of  a  city  char- 
ter that  "the  council  shall  have  power  to 
abate  or  cause  to  be  abated  anything  wliich, 
in  the  opinion  of  the  majority  of  the  whole 
council,  shall  be  a  nuisance,  the  council  may 
not  abate  something  which  is  not  a  nui- 
sance per  se,  such  as  a  dyeworks  located 
in  the  residential  section  of  the  city,  and 
emitting  coal  smoke  and  soot.  Parker  v. 
Fairmont,  47:  1138,  79  S.  E.  660,  72  W. 
Va.    688. 

170.  The  production  and  emission  of 
smoke  from  the  plant  of  a  lawful  business 
such  as  a  dyehouse  cannot  be  abated  by  a 
city  under  charter  powers  to  abate  nui- 
sances and  to  prevent  injury  and  annoy- 
ance to  the  public  or  individuals  from  any- 
thing dangerous,  offensive,  or  unwholesome, 
in  the  absence  of  a  reasonable  ordinance  ap- 
plicable alike  to  all  of  a  class,  making  such 
production 'and  emission  unlawful.  Parker 
V.  Fairmount,  47:  11 38,  79  S.  E.  660,  72  W. 
Va.  688. 

171.  A  city  charter  empowering  the  adop 
tion  of  ordinances  necessary  and  proper  for 
the  protection  of  persons  and  property  and 
for  the  preservation  of  the  public  health 
authorizes  the  adoption  of  an  ordinance  sup- 
pressing the  emission  from  smokestacks  of 
dense  smoke  containing  soot  in  sufficient 
quantities  to  fall  upon  the  surface  of  the 
city,  but  its  application  must  be  limited  to 
smoke  of  such  character  as  invades  the 
rights  of  persons  and  property.  Atlantic 
City  V.  France  (N.  J.  Err.  &  App.)  18:  156, 
70  Atl.  163,  75  N.  J.  L.  910.       (Annotated) 

172.  An  ordinance  prescribing  the  density 
of  smoke  which  shall  be  allowed  to  issue 
from  stationary  stacks  within  the  limits  of 
a  city  is  within  statutory  authority  to  en- 
act ordinances  for  the  preservation  of 
health,  for  the  safety  and  welfare  of  the 
inhabitants,  and  for  the  protection  and 
security  of  their  property.  Rochester  v. 
Macauley-Fien  Milling  Co.  32:  554,  92  N.  E. 
641,  199  N.  Y.  207. 

173.  An  ordinance  forbidding  stationary 
stacks  in  a  city  to  emit  smoke  for  more 
than  five  minutes  at  a  time  once  in  four 
consecutive  hours,  except  betwo(  :  the  hours 
of  5  and  7:30  A.  M.,  which  is  darker  than 
a  scale  prepared  by  covering  a  dead  white 
surface  with  dead  black  lines  one  twenty- 
fourth  of  an  inch  in  width  drawn  at  right 
angles  one  fourth  of  an  inch  from  centers 
and  viewed  from  a  distance  of  not  less  than 
100  feet  in  the  open  air,  is  not  unreason- 
able as  matter  of  law.    Rochester  v,  Macau- 
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ley-Fien  Milling  Co.  32:  554,  92  N.   E.  641, 
199    N.    Y.    207.  (Annotated) 

Skating  rink. 
See  also  infra,  218. 

174.  A  skating  rink  is  not  a  nuisance  per 
ae,  and  cannot  be  made  so  by  municipal  or- 
dinance. Johnson  v.  Philadelphia,  19:  637, 
47   So.  526,  94  Miss.  34. 

d.  Regulation  of  business. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Effect  of  invalid  ordinance  imposing  license 
fee  on  carriers,  see  Carriers,  770. 

Imposing  license  tax  on  canvassers  as  inter- 
ference with  interstate  commerce,  see 
Commerce,  140. 

Ordinance  regulating  employment  agencies, 
see  Constitutional  Law,  705. 

Ordinances  as  to  intoxicating  liquors,  see 
Intoxicating  Liquors,  I.  a,  2. 

License,  see  License,  II. 

Construction  of  statute  conferring  power 
to  regulate  business,  see  Statutes,  203. 

175.  The  police  power  extends  to  the  in- 
spection of  all  electrical  work  constructed 
or  repaired  within  a  municipality,  and  the 
placing  of  the  cost  thereof  upon  the  person 
doing  the  work.  Ex  parte  Cramer,  36:  78, 
136  S.  W.  61,  62  Tex.  Crim.  Rep.  11. 

176.  An  ordinance  requiring  every  person 
engaged  in  the  chattel  mortgage  and  salary 
loan  brokerage  business  to  file  weekly,  with 
the  city  auditor  a  detailed  record  of  every 
loan  made  during  the  week  preceding,  to 
remain  there  as  a  public  record  open  to 
the  inspection  of  the  mayor  and  chief  of 
police,  is  not  invalid  as  unreasonable.  San- 
ning  v.  Cincinnati,  25:  686,  90  N.  E.  125, 
81  Ohio  St.  142. 

177.  A  municipal  corporation  may  re- 
quire the  owners  of  public  moving  vans  to 
file  with  the  police  commissioners  a  report 
of  the  persons  for  whom  they  move  house- 
hold goods,  and  the  places  from  and  to 
which  the  goods  are  taken.  Lawson  v. 
Connolly,  45:  1152,  141  N.  W.  623,  175  Mich. 
375.  (Annotated) 
Rates  for  public  service. 

Judicial  review  of  rates  established  by  mu- 
nicipality, see  Courts,  150-152. 

Regulation  of  gas  rates,  see  Gas,  III.,  b. 

Regulation  of  water  rates,  see  Waters, 
410-413,  419. 

178.  In  the  absence  of  a  delegation  there- 
of by  the  legislature,  express  or  necessarily 
implied,  a  municipal  corporation  has  no 
power  to  regulate  or  control  rates  for  pub- 
lic service,  such  as  the  furnishing  of  water, 
gas,  or  electricity,  or  the  terms  and  con- 
ditions of  contracts  therefor,  otherwise  than 
by  contract  with  the  corporation  or  person 
rendering  such  service.  Bluefield  Water- 
works &  I.  Co.  v.  Bluefield,  33:  759,  70  S.  E. 
772,  69  W.  Va.  1.  (Annotated) 

179.  Authority  in  a  municipal  charter  to 
pass  all  ordinances  necessary  to  the  execu- 
tion of  the  powers  vested  in  the  city,  and 
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such  as  may  be  deemed  necessary  and  prop- 
er to  conserve  the  health,  comfort,  happi- 
ness, and  convenience  of  its  inhabitants,  and 
enforce  the  Siune  by  reasonable  fines  and 
penalties,  does  not  include  power  to  regu- 
late or  control  public-service  rates  and  con- 
ditions otherwise  than  by  contract,  nor  to 
enforce  regulations  so  made  by  fines  or 
criminal  penalties.  Bluefield  Waterworks 
&  1.  Co.  v.  Bluefield,  33:759,  70  S.  E.  772, 
69  W.  Va.  1. 
Party-line  telephone  service. 

180.  A  municipal  corporation  has  no  in- 
herent power  to  forbid  the  furnishing  of 
party-line  telephone  service  within  its 
limits.  Home  Teleph.  Co.  v.  Carthage,  48: 
1055,  139  S.  W.  547,  235  Mo.  644. 
Soliciting  patronage   at   depots. 

181.  No  common  right  is  interfered  with 
by  prohibiting  the  solicitation  of  patronage 
at  depots  while  trains  are  stopping  there. 
Emerson  v.  McNeil,  15:  715,  106  S.  W.  479, 
84  Ark.  552. 

182  A  municipal  corporation  is  not  pre- 
vented from  prohibiting  the  solicitation  of 
patronage  at  depots  because  the  property 
belongs  to  the  railroad  company.  Emerson 
V.  McNeil,  15:  715,  106  S.  W.  479,  84  Ark. 
552. 

183.  Statutory  authority  to  regulate  solic- 
iting persons  who  arrive  on  trains  and  to 
regulate  omnibuses  and  hotels  confers  pow- 
er upon  a  municipal  corporation  to  pass  an 
ordinance  to  forbid  drumming  patronage  at 
depots  while  trains  are  there.  Emerson  v. 
McNeil,  15:  715,  106  S.  W.  479,  84  Ark.  552. 

(Annotated) 

184.  Forbidding  drummers  for  hotels  and 
transportation  lines  to  solicit  patronage  at 
depots  while  trains  are  stopping  there, 
which  is  only  from  two  to  five  minutes 
at  a  time,  is  not  invalid  as  prohibiting  law- 
ful business.  Emerson  v.  McNeil,  15:  715, 
106   S.  W.  479,  84  Ark.  552. 

185.  A  municipal  ordinance  forbidding 
the  solicitation  of  business  from  passengers 
when  entering  or  leaving  a  railroad  station 
is  not  unreasonable  although  applied  to  a 
station  in  which  the  railroad  company  has 
awarded  the  right  to  solicit  patronage  to 
one  concern.  Seattle  v.  Hurst,  18:  169,  97 
Pac.  454,  50  Wash.  424. 

Requiring   firemen   and   policemen   at 
tkeaters. 

186.  Charter  authority  to  prevent  crime, 
protect  the  rights  of  persons  or  property, 
and  preserve  order,  will  empower  a  munici- 
pal corporation  to  designate  police  officers 
and  firemen  for  service  at  theaters  whose 
services  shall  be  paid  for  by  the  manager  of 
the  theater  requesting  them.  Tannenbaum 
v,  Rehm,  11:  700,  44  So.  532,  152  Ala.  494. 

(Annotated) 

187.  A  municipal  corporation  has  no  in- 
herent or  implied  power  to  require  pro- 
prietors of  theaters  to  maintain  firemen  in 
the  buildings  during  the  time  the  public 
are  admitted  thereto.  Chicago  v.  Weber, 
34:  306,  92  N.  E.  859,  246  111.  304. 

188.  Authority  to  require  proprietors  of 
theaters  to  keep  firemen  in  attendance  at 
the  performance  is  not  granted  to  a  munici- 
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pal  corporation  by  charter  authority  to 
license,  suppress,  and  regulate  theaters,  de- 
termine what  shall  be  nuisances,  and  abate 
the  same,  and  pass  and  enforce  all  neces- 
sary police  ordinances.  Chicago  v.  Weber, 
34:' 306,  !)2  N.  E.  859,  246  111.  304. 
Sale   of  soft  drinks. 

189.  Power  to  prohibit  the  sale  of  soft 
drinks  is  not  conferred  upon  a  municipality 
by  charter  authority  to  enact  and  enforce 
all  local  sanitary,  police,  and  other  regu- 
lations. Tolliver  v.  Blizzard,  34:  890,  1.37 
S.  W.  509,  143  Ky.  773.  (Annotated) 
Sale  of  bread  or  fruit. 

190.  Requiring  labels  to  be  placed  on 
loaves  of  bread  sold  within  the  city,  specify- 
ing the  size  of  the  loaf  and  name  of  tlie 
maker,  i?  not  unreasonable.  Chicago  v. 
Schmidinger,  44:  632,  90  N.  E.  369,  243  111. 
167. 

191.  An  ordinance  requiring  loaves  of 
bread  sold  within  the  city  to  be  fractions 
or  multiples  of  1  pound  in  not  unreasonable, 
even  though  it  makes  no  provision  for  sale 
of  different  sized  loaves  by  special  contract. 
Chicago  V.  Schmidinger,  44:  632,  90  N.  E. 
369,  243  111.  167. 

192.  An  ordinance  specifying  the  weight 
of  loaves  of  bread  which  can  be  sold  within 
the  city  is  not  void  as  placing  an  unreason- 
able burden  on  the  baker,  because  the 
loaves  will  lose  weight  through  evaporation 
as  soon  as  they  are  out  of  the  oven,  so  that 
they  must  be  made  heavier  than  the  re- 
quired weight,  to  comply  with  the  ordinance 
when  sold,  nor  because  the  materials  of 
which  they  are  made  may  fluctuate  in 
value.  Chicago  v.  Schmidinger,  44:  632,  90 
N.  E.  369,  243  111.  167. 

193.  An  ordinance  requiring  fruit  and 
candies  exposed  for  sale  to  be  protected 
from  flies  and  dust  is  not  unreasonable  as 
impossible  of  enforcement  or  unconstitu- 
tional as  interfering  with  property  rights 
or  as  in  restraint  of  trade.  Bacigalupo  v. 
O'Connor,  35:  1112,  132  N.  W.  303,  115  Minn. 
339.  (Annotated) 
Sale    of   milk. 

Discrimination  in  milk  ordinance,  see  Con- 
stitutional Law,  258,  259. 

Due  process  of  law  in  ordinance  as  to,  see 
Constitutional  Law,  612,  613. 

Police  power  as  to,  see  Constitutional 
Law,  731-733,  736,  738. 

Court's  power  to  review  ordinances,  see 
Courts,  163,  164. 

See  also  supra,  67,  84,  162. 

194.  Charter  authority  to  provide  for  the 
inspection  of  milk  empowers  a  municipal 
corporation  to  require  venders  to  register  in 
the  office  of  the  health  commissioner.  St. 
Louis  v.  Grafeman  Dairy  Co.  i:  936,  89  S. 
W.  617,  190  Mo.  492. 

195.  A  municipal  ordinance  prohibiting 
the  sale  of  milk  containing  less  than  3  per 
cent  of  weight  of  butter  fat,  to  be  estimated 
gravimetrically  by  the  Adams  paper  coil 
process,  cannot  be  declared  void  for  unrea- 
sonableness as  matter  of  law.  St.  Louis 
V.  Grafeman  Dairy  Co.  1:  926,  89  S.  W.  627, 
190  Mo.   507.  (Annotated) 

196.  An  ordinance  forbidding  the  sale  of 
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milk  containing  less  than  seven  tenths  of  1 
per  cent  of  ash  is  not  unreasonable  or  op- 
pressive. St.  Louis  v.  Liessing,  1:918,  89 
S.    W.    611,    190    Mo.    404.  (Annotated) 

197.  An  ordinance  is  not  void  for  unrea- 
sonableness, which  provides  for  seizure  and 
destruction  of  milk  intended  for  sale  in 
the  city,  which  is  Srawn  from  cows  not 
subjected  to  the  tuberculin  test.  Adams  v. 
Milwaukee,  43:  1066,  129  N.  W.  518,  144 
Wis.  371. 

Secondhand  dealers;  junk  dealers; 
paxirnlirokers. 

Ordinance  regulating,  as  denying  consti- 
tutional riglits,  see  Constitutional 
Law,  262. 

Dealing  in  rags. 

198.  Statutory  authority  to  regulate,  for 
the  prevention  of  fires  and  the  preservation 
of  life,  the  use  of  buildings  within  the  limits 
of  the  municipality,  does  not  justify  the 
enactment  of  an  ordinance  forbidding  any 
person  to  occupy,  use,  or  maintain  a  build- 
ing for  the  purpose  of  picking,  storing,  or 
sorting  rags  without  a  written  permit  from 
the  chief  of  the  fire  department,  since  the 
ordinance  leaves  the  right  to  engage  in  such 
business  wholly  at  the  will  of  the  desig- 
nated officer.  Com.  v.  Malatsky,  24:  1168, 
89  N.  E.  245,  203  Mass.  241.  (Annotated) 
Peddlers   and   Hucksters. 

199.  An  ordinance  requiring  hucksters  and 
peddlers  of  small  articles  of  merchandise 
of  limited  value,  such  as  cakes  and  candies, 
to  move  on,  and  not  to  remain  in  one  place 
except  when  actually  engaged  in  making  sale 
of  an  article,  is  reasonable  and  does  not 
infringe  constitutional  rights.  Shreveport 
v.  Dantes,  8:  304,  42  So.  716,  118  La.  113. 

(Annotated) 

200.  An  ordinance  forbidding  peddlers  who 
walk  about  tlie  streets  and  other  public 
places  selling  small  wares,  to  remain  in  any 
one  place  except  when  actually  engaged  in 
making  sale  of  an  article,  does  not  affect 
one  person  differently  from  another,  and  is 
not  discriminative  or  oppressive.  Shreve- 
port V.  Dantes,  8:  304,  42  So.  716,  118  La. 
113.  (Annotated) 

201.  A  license  to  peddle  small  wares  about 
the  streets  of  a  city  does  not  excuse  its 
holder  from  obeying  the  provisions  of  a  mu- 
nicipal ordinance  requiring  tliat  peddlers 
shall  not  remain  in  one  place  except  when 
actually  engaged  in  making  a  sale  of  an  ar- 
ticle. Shreveport  v.  Dantes,  8:  304,  42  So. 
716,  118  La.  113. 

Regulating  Sunday  business. 

Equal  protection  and  privileges  as  to  Sun- 
day laws,  see  Constitutional  Law,  II. 
a,  5,  b. 

As  to  Sunday  law  generally,  see  Sunday. 

Trading  stamps. 

202.  An  ordinance  forbidding  merchants 
to  give  out  trading  stamps  in  their  business 
is  not  authorized  by  constitutional  and  stat- 
utory provisions  making  lotteries  and  gift 
enterprises  unlawful.  Denver  v.  Frueauff, 
7:  1 131,  88  Pac,  389,  39  Colo.  20. 

(Annotated) 

203.  A  municipal  council  cannot,  by  arbi- 
trarily defining  the  giving  out  of  trading 
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stamps  as  a  gift  enterprise,  bring  it  within 
the    statutory    prohibition    of    siicli    enter- 
prises.    Denver  v.  Frueaull",  7:  1131,  88  Pac. 
389,   39   Colo.   20. 
Card  playing  and  sale  of  card  tables. 

204.  The  Nebraska  statutes  governing 
cities  of  the  second  class  do  not  confer  power 
upon  the  mayor  and  council  to  prohibit  by 
ordinance  the  keeping  of  "card  tables"  for 
sale  in  a  place  of  business,  or  to  make  it  un- 
lawful to  permit  card  playing,  under  any 
anu  all  circumstances,  "in  any  place  of  busi- 
ness or  adjacent  thereto."  Re  Sapp,  12:  441, 
113  N.  W.  261,  79  Neb.  781. 

e.  Other  instances. 

(See   also   same   heading   in  Digest   L.R.A. 

1-10.) 

Submission  of  question  as  to  applicability 
of  mvmicipal  ordinances  to  building  con- 
structed by  school  district,  see  Agreed 
Case,  2. 

Regulations  as  to  buildings,  see  Buildings, 
I. 

Inspection  laws  as  interference  with  inter- 
state commerce,  see  Commerce,  18-20. 

Constitutionality  of  ordinance  as  to  location 
of  retail  store,  see  Constitutional 
Law,  660. 

As  to  working  of  stone  quarries,  see  Con- 
stitutional Law,  399;  Quarry. 

Liability  of  city  council  passing  ordinance 
licensing  bawdyhouse,  see  Disorderly 
Houses,  3. 

Power  to  regulate  taking  of  fish,  see  Fish- 
eries, 8. 

Regulations  to  protect  health,  see  Health, 
III. 

Power  to  forbid  treating  in  saloons,  see 
Intoxicating  Liquors,  26,  33. 

Ordinance  providing  that  acting  mayor  shall 
be  entitled  to  salary  of  mayor,  see  Of- 
ficers, 123,  124. 

Power  to  make  delinquent  water  rentals  lien 
upon  property  as  against  subsequent 
owner  or  occupant,  see  Waters,  427, 
428,  430. 

Ordinance  as  to  turning  off  of  water  upon 
failure  to  pay  rents,  see  Waters,  429. 

Minimum  \irage   for  public  ivork. 

205.  An  ordinance  prescribing  a  minimum 
wage  for  all  public  work,  which  is  within 
the  general  powers  conferred  upon  the  mu- 
nicipality, cannot  be  held  invalid  as  con- 
trary to  public  policy  for  increasing  the 
cost  (Jf  public  work,  where  the  legislature 
itself  has  passed  a  law  limiting  the  hours 
of  labor  on  such  work.  Malette  v.  Spokane, 
51:  686,  137  Pac.  496,  77  Wash.  205. 
DiscriminTatiou     in     favor     of     union 

labor. 

206.  A  municipal  corporation  has  no  pow- 
er to  require  its  work  to  be  performed  only 
by  union  labor.  Miller  v.  Des  Moines,  23: 
815,  122  N.  W.  226,  143  Iowa,  409. 

(Annotated) 
Inflammable  substances. 
See  also  supra,  198. 

207.  A  city  ordinance  prohibiting  the 
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keeping,  without  a  special  permit,  of  empty 
or  unused  boxes,  barrels,  or  other  like-  re- 
ceptacles, or  any  accumulation  of  similar 
inflammable  material,  anywhere  within  the 
city,  without  reference  to  the  character  of 
the  premises  or  manner  in  which  such  ma- 
terials are  kept,  is  unreasonable  and  void. 
State  V.  Wittles,  41:  456,  136  N.  W.  883,  118 
Minn.    364.  (Annotated) 

208.  An  ordinance  forbidding  the  piling  of 
Ivimber  for  storage  within  50  feet  of  a 
wooden  mill  or  manufactory,  or  within  100 
feet  of  a  private  residence,  within  the  fire 
limits  of  the  city,  is  not  void  for  unreason- 
ableness. Chicago  V.  Ripley,  34:  1186,  94 
N.  E.  931,  249  111.  466. 

Spark  arresters  and  smoke  consumers 
on   railroad   locomotives. 

209.  A  municipal  ordinance  which  re- 
quires that  all  railroad  cars  which  pass 
through  the  city  shall  be  provided  with 
modern  and  efficient  spark  arresters  and 
smoke  consumers  is  unreasonable,  as  fail- 
ing to  distinguish  between  an  ordinary 
car  and  a  locomotive,  and,  where  it  appears 
that  some  of  the  locomotives  coming  within 
the  jurisdiction  of  the  ordinance  burn  oil, 
for  failure  to  distinguish  between  such 
locomotives  and  those  which  burn  coal. 
New  Orleans  v.  Lenfant,  29:  642,  52  So.  575, 
126  La.  455. 

Segregation     of     urkite     and     colored 

races. 
See  also  Civil  Rights,  9. 

210.  Charter  and  statutory  authority  to 
pass  ordinances  for  the  general  welfare  of 
the  city,  and  such  regulations  for  the  bet- 
ter government  of  the  town  as  the  commis- 
sioners may  deem  necessary,  does  not  in- 
clude power  to  forbid  members  of  either  the 
white  or  colored  race  to  live  in  any  block 
where  a  majority  of  the  residents  are  of  the 
other  race.  State  v.  Darnell,  51:  332,  81 
S.  E.  338,  160  N.  C.  300. 

Smoking;   profane  language. 

211.  The  police  power  of  a  city  does  not 
extend  to  the  prohibition  of  smoking  or 
carrying  lighted  tobacco  in  its  streets  and 
parks,  which  are  spacious  enough  so  that 
the  use  of  tobacco  in  such  places  cannot  be 
harmful  to  others,  or  tend  to  cause  danger 
to  property  from  fire.  Zion  v.  Behrens,  51 : 
562,  104  N.  E.  836,  262  111.  510. 

( Annotated ) 

212.  An  ordinance  prohibiting  the  smok- 
ing of  cigarettes  anywhere  within  the  cor- 
porate limits  of  a  municipality  is  void  for 
unreasonableness.  Ilershberg  v.  Barbour- 
ville,  34:  141,  133  S.  W.  985,  142  Ky.  60. 

213.  Under  a  charter  provision  authoriz- 
ing a  city  to  adopt  such  ordinances  as  may 
be  expedient  in  maintaining  the  peace,  good 
government,  health,  and  welfare  of  the  city, 
it  may  enact  an  ordinance  making  punish- 
able the  use,  even  upon  one's  own  premises, 
of  unseemly,  profane,  obscene  and  offensive 
language  calculated  to  provoke  a  breach  of 
the  peace.  St.  Louis  v.  Slupsky,  49:  919, 
162  S.  W.  155,  254  Mo.  309.  (Annotated) 
Fortune   telling,   etc. 

214.  Power  to  suppress  gaming  and  gamb- 
ling   houses,    lotteries,    and    all    fraudulent^ 
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devices  or  practices  for  the  purpose  of  gain- 
ing, or  obtaining  money  or  property,  does 
not*  authorize  a  municipal  corporation  to 
provide  for  punishing  anyone  who  obtains 
money  or  property  by  spirit  mediumship, 
palmistry,  card  reading,  astrology,  seership, 
or  fortune  telling  of  any  kind,  since  the 
fraudulent  devices  or  practices  to  which  the 
authority  extends  are  of  the  same  class  as 
gambling  and  lotteries.  Chicago  v.  Ross, 
43:  205,  100  N.  E.  159,  257  111.  76. 
Hospital  for  insane. 
See  also  supra,  152. 

215.  A  municipal  corporation  may  require 
a  written  permit  from  the  city  health  com- 
missioners for  the  location  within  its  limits 
of  a  hospital  for  the  treatment  of  insanity 
and  other  mental  diseases.  Shepard  v.  Se- 
attle, 40:  647,  109  Pac.  1067,  59  Wash.  363. 
Stools  for  metormen. 

216.  Statutory  authority  to  a  municipal 
corporation  to  pass  ordinances  expedient 
in  maintaining  the  peace,  good  government, 
health,  and  welfare  of  the  city,  its  trade, 
commerce,  and  manufactures,  includes  pow- 
er to  require  street  car  companies  to  pro- 
vide stools  for  motormen.  Silva  v.  New- 
port, 42:  1060,  150  S.  W.  1024,  150  Ky.  781. 
Sale  of  tickets. 

As  to  regulation  of  fare  generally,  see  Cab- 
RiEKS,  1030-1032. 

Destruction   of   liquor. 

As  to  sale  of  liquors  generally,  see  Intoxi- 
cating Liquors,  I.  a,  2. 

Cutting  weeds. 

Constitutionality  of  ordinance  requiring 
abutting  owner  to  cut,  or  pay  for  cut- 
ting, weeds  in  highway,  see  Consti- 
tutional Law,  376. 

Advertisements. 

217.  A  municipal  corporation  cannot,  un- 
der charter  authority  to  regulate  doctors 
and  provide  for  the  general  welfare,  forbid 
the  publication  of  advertisements  of  relief 
for  venereal  and  private  diseases.  St.  Louis 
V.  King,  27:  608,  126  S.  W.  495,  226  Mo. 
334. 

Skating  rinks. 
See  also  supra,  174. 

218.  Charter  authority  to  regulate,  sup- 
press, and  impose  taxes  on  skating  rinks 
does  not  empower  a  municipality  to  require 
such  rinks  as  are  not  in  fact  nuisances  to 
close  at  6  o'clock  p.  M.  Johnson  v.  Phila- 
delphia, 19:  637,  47  So.  526,  94  Miss.  34. 
Dance  halls. 

Constitutionality  of  regulations,  see  Con- 
stitutional Law,  244,  245,  422. 

Requiring  license  to  conduct  dance  hall,  see 
Constitutional  Law,  244,  ^45;  Li- 
cense, 46,  61,  114. 

219.  An  ordinance  for  the  regulation  of 
public  dance  halls  is  not  invalid  because 
it  confers  power  upon  a  police  officer  to 
stop  a  dance  if  any  provision  of  the  ordi- 
nance is  violated,  an  indecent  act  is  com- 
mitted, or  any  disorder  of  a  gross,  violent, 
or  vulgar  character  exists.  Mehlos  v.  Mil- 
waukee, 51:  1009,  146  N.  W.  882,  156  Wis. 
591. 
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3.  Enforcement  of  ordinance. 

(See   also   same   heading   in   Digest   L.R.A. 

1-10.) 

Interference  by  court  with,  see  supra,  76. 

Liability  for  enforcement,  see  infra,  394, 
434. 

Liability  for  failure  to  enforce,  see  infra, 
388;  Highways,  211. 

Appeal  by  city  in  prosecution  for  violation 
of  ordinance,  see  Appeal  and  Error,  46. 

Review  of  conviction  of  violation,  see  Ap- 
peal and  Error,  50,  191. 

Presumption  as  to  violation,  see  Appeal 
and  Ekboe,  440. 

Injunction  against  enforcement  of  ordinance, 
see  Appeal  and  Error,  725;  Injunc- 
tion, 299,  300,  303,  338-348,  356-358. 

Criminal  liability  for  violation  of  ordinance 
as  to  blasting,  see  Blasting,  10-12. 

Bond  for  costs  in  prosecution  for  violation 
of  ordinance,  see  Costs  and  Fees,  12. 

Effect  of  statutory  provision  for  punishment 
of,  see  Criminal  Law,  III. 

Estoppel  to  enforce  ordinance,  see  Estoppel, 
6. 

Release  on  habeas  corpus  of  one  convicted 
for  violation  of  ordinance,  see  Habeas 
Corpus,  13,  41. 

As  to  enforcement  of  health  ordinance,  see 
Health,  6. 

Enforcement  of  ordinance  forbidding  main- 
tenance of  slaughter  house,  against 
one  acting  under  license  from  city,  see 
Nuisances,  202. 

Injunction  to  prevent  violation  of  ordinance, 
see  Parties,  36, 

Who  may  maintain  action  to  enforce,  see 
Parties,  96. 

See  also  supra,  179. 

220.  That  a  plain  and  unambiguous  or- 
dinance prohibiting  the  erection  of  buildings 
of  a  specified  character  within  prescribed 
fire  limits  has  been  repeatedly  violated  with- 
out objection  on  the  part  of  the  municipal 
officers  furnishes  no  defense  to  one  violating 
its  provisions.  Sylvania  v.  Hilton,  2:  483, 
51  S.  E.  744,  123  Ga.  754. 

221.  In  the  absence  of  legislative  author- 
ity, a  municipal  corporation  cannot  enforce 
rates  prescribed  by  it  for  a  public-service 
corporation  by  a  criminal  penalty.  Blue- 
field  Waterworks  &  I.  Co.  v.  Bluefield,  33: 
759,  70  S.  E.  772,  61  W.  Va.  1. 

222.  The  invasion  and  injury  of  personal 
and  property  rights  must  be  determiried  by 
a  court  of  competent  jurisdiction,  as  a  con- 
dition precedent  to  a  lawful  conviction  un- 
der a  prohibitory  smoke  ordinance.  Atlan- 
tic City  v.  France  (N.  J.  Err.  &  App.) 
18:  156,  70  Atl.  163,  75  N.  J.  L.  910. 

d.  Contracts  generally. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Validity  of  contracts  where  debt  limit  ex- 
ceeded, see  infra,  II.  e,  2. 
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Construction  of  contract  to  lease,  see  infra, 
404,  495. 

First  raising  objection  on  appeal  in  action 
on  municipal  contract,  see  Appeal  and 
Error,  749. 

Assignability  of  balance  due  under  con- 
tract for  public  work,  see  Assignment, 
26. 

Recovery  back  of  money  paid  on  faith  of 
unperformed  contract,  see  Assumpsit, 
13. 

Regulating  hours  of  labor  on  municipal  con- 
tracts, see  Constitutional  Law,  303, 
478,  479;   Contracts,  786-789. 

Application  to  municipality  of  statute  regu- 
lating hours  of  labor,  see  Masteb  and 
Servant,  92. 

As  to  public  contracts,  generally,  see  Con- 
tracts, VII. 

Necessity  of  advertising  and  letting  by  bid, 
see  Contracts,  VII.  b. 

Liability  of  municipality  on  implied  con- 
tract, see  Contracts,  45-50. 

Consideration  for  municipal  contract,  see 
Contracts,  65. 

Definiteness  of  contract,  see  Contracts,  154. 

Validity  of  contract  as  to  location  of  pub- 
lic buildings,  see  Contracts,  518,  614. 

Validity  of  contract  to  pay  member  of  board 
of  freeholders  for  advice  furnished  it, 
see  Contracts,  519. 

Effect  of  private  interest  of  municipal  of- 
ficer, see  Contracts,  526-528,  616. 

Implied  repeal  of  common-law  rule  as  to 
invalidity  of  contracts  made  with  coun- 
iclmen,  see  Common  Law,  7. 

Construction  of  statute  forbidding  member 
of  council  to  be  interested  in  any  con- 
tract or  job  of  work,  see  Statutes,  247. 

Duty  of  member  of  committee  to  account 
for  secret  profits  made  in  purchasing 
property  for  city,  see  Trusts,  53. 

Court's  power  to  review,  see  Courts,  144. 

Authority  to  fix  gas  rates  by  contract,  see 
Gas,  III.  b. 

Compelling  location  of  hydrant  in  accord- 
ance with  terms  of  contract,  see  In- 
junction, 33. 

Injunction  against  performance  or  letting 
of,  see  Injunction,  334-336;  Parties, 
132-134. 

EnjoiViing  payment  on  void  contract,  see 
Parties,  128,  130,  131. 

Adverse  judgment  in  action  on  contract  as 
bar  to  action  to  recover  on  quantum 
meruit,  see  Judgment,  190, 

Who  may  maintain  action  on  contract,  see 
Parties,  94-97. 

Right  of  taxpayer  to  maintain  action  to  con- 
test validity  of  contracts,  see  Parties, 
121. 

Relief  under  pleadings  in  action  on  contract, 
see  Pleading,  79. 

Sufficiency  of  pleading  to  set  out  express 
contract  by  municipality,  see  Pleading, 
239. 

Contract  for  public  improvements,  see  Pub- 
lic Improvements,  II. 

Construction  of  contract  between  munici- 
pality and  telephone  company,  see  Tele- 
phones, 14. 
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223.  Municipal  contracts  for  the  render- 
ing of  public  service  will  be  sustained  where 
the  power  is  given  to  make  the  contract,  and 
the  terms  of  it,  taken  with  the  law  control- 
ling them,  are  not  clearly  violative  of  some 
provision  or  principle  of  law.  State  ex  rel. 
Ellis  V.  Tampa  Waterworks  Co.  19:  183, 
47  So.  358,  56  Fla.  858. 

224.  Where  a  municipal  contract  for  the 
rendering  of  public  service  contains  provi- 
sions that  would  be  unenforceable  because 
unreasonable,  and  the  law  provides  for  the 
regulation  of  the  service  rendered  under  the 
contract,  such  right  to  regulate  may  relieve 
the  apparent  unreasonable  features  of  the 
contract.  State  ex  rel.  Ellis  v.  Tampa  Water- 
works Co.  19:  183,  47  So.  3o8,  56  Fla.  858. 

225.  That  a  city  failed  to  procure  the 
right  of  way  for  a  sewer  across  all  lands  of 
private  owners  through  which  it  was  to  pass 
does  not  invalidate  the  contract  entered  into 
by  the  city  for  the  construction  of  the  sew- 
er. Bell  v.  Kirkland,  13:  793,  113  N.  W.  271, 
102   Minn.  213. 

220.  That  a  city  does  not  own  the  lot  on 
which  it  contemplates  placing  a  lighting 
plant  does  not  avoid  its  contract  for  the 
equipment  of  the  plant.  Overall  v.  Madison- 
ville,  12:  433,  102  S.  W.  278,  125  Ky.  684. 

227.  That  a  city  neglects  some  of  its  gov- 
ernmental duties  in  order  to  use  its  revenue 
to  secure  a  lighting  plant  does  not  vitiate 
its  contracts  with  those  furnisliing  the 
equipment.  Overall  v.  Madisonville,  12:  433, 
102  S.  W.  278,  125  Ky.  684. 

228.  Where  a  bank  in  good  faith  loans 
money  to  a  municipal  corporation  for  a 
legitimate  corporate  purpose,  and  the  money 
so  loaned  is  paid  into  the  municipal  treas- 
ury and  subsequently  expended  for  the  pur- 
pose stated,  recovery  may  be  had  against 
the  municipality  for  a  return  of  the  money, 
though  the  contract  is  void  because  the 
president  of  the  municipal  council  was  also 
a  managing  officer  of  the  bank,  and  partici- 
pated in  the  council  proceedings  by  which 
the  loan  was  authorized.  First  Nat.  Bank 
V.  Goodhue,  43:  84,  139  N.  W.  599,  120  Minn. 
362. 

229.  A  city  may  provide  in  a  contract  for 
public  work  that  parties  furnishing  labor 
or  materials  to  the  contractor  shall  be  paid, 
and  that  the  contractor  shall  not  be  en- 
titled to  receive  the  whole  contract  price  for 
his  work  until  he  produces  receipts  from 
laborers  and  materialmen.  Denver  v.  Hin- 
dry,  11:  1028,  90  Pac.  1028,  40  Colo.  42. 

(Annotated) 
Capacity  to  contract  generally. 

230.  A  municipal  corporation  has  no  im- 
plied power  to  contract  to  move  a  stone 
building  for  a  private  citizen,  and  assume 
the  rislc  of  its  collapse,  since  it  would  im- 
pose upon  it  risk  of  loss  from  the  collapse 
of  the  building  and  from  injury  to  its  em- 
ployees, which  is  bej'ond  its  power  to  as- 
sume. Wheeler  v.  Sault  Ste.  Marie,  35:  547, 
129  N.  W.  685,  164  Mich.  338. 

231.  Charter  power  to  acquire  property  for 
the  purposes  of  widening  a  street  does  not 
authorize  a  municipal  corporation  to  agree 
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to  move  back  a  building  and  restore  it  to 

its  former  condition,  in  consideration  of  a 

deed  to  the  land  needed  bv  it.     Wiieeler  v. 

Sault  Ste.   Marie,  35:  547,'  129   N.   W.   685, 

164  Mich.  338.  (Annotated) 

Ultra  vires   contract. 

Liability  of  sureties  on  bond  of  one  contract- 
ing to  construct  sewer  for,  where  con- 
tract is  ultra  vires,  see  Bonds,  16. 

Liability  on  implied  contract  where  contract 
is  void,  see  Contbacts,  45,  46,  50. 

Contract  as  against  public  policy,  see  CoN- 
TKACTS,  452. 

Rights  of  one  under  void  contract  with  mu- 

'       nicipality,  see  Contracts,  566,  614,  616, 

■        617. 

Estoppel  to  deny  authority  to  make,  see  Es- 
TOPPEX,  21,  241. 

Validity  of  contract  as  to  water  rates,  see 
Waters,  410-41.'*   420. 

See  also  Corporations,  59. 

232.  A  municipal  corporation  cannot 
recover  damages  for  breach  of  contract  to 
lay,  in  its  streets  within  a  specified  time, 
mains  for  the  distribution  of  gas,  where  the 
authority  which  it  undertook  to  bestow  for 
the  opening  of  the  streets  in  consideration 
of  which  the  promise  was  made  was  void. 
Elizabeth  City  v.  Banks,  22:  925,  64  S.  E. 
189,  150  N.  C.  407. 

233.  A  contract  for  the  construction  of  a 
sewer,  made  by  a  municipal  corporation 
without  complying  with  charter  require- 
ments, and  without  obtaining  the  consent  of 
two  property  owners  through  whose  lands 
the  sewer  is  to  pass,  or  of  the  Federal  au- 
thorities for  its  outlet  on  government  land, 
is  ultra  vires  in  the  restricted  sense  that  the 
power  of  tlie  municipality  has  been  irregu- 
larly exercised,  and  is  not  necessarily  void 
in  toto.  Bell  v.  Kirkland,  13:  793,  113  N.  W. 
271,    102    Minn.    213. 

234.  That  a  contract  with  a  municipality 
for  the  construction  of  a  sewer  is  ultra  vires 
by  reason  of  the  irregular  exercise  of  the 
power  of  the  municipality  as  to  only  an  in- 
considerable part  of  the  contract,  and  that 
it  has  been  substantially  executed  by  the 
parties  basing  rights  of  action  upon  it,  is 
strong,  if  not  conclusive,  reason  for  refusing 
to  hold  it  absolutely  void.  Bell  v.  Kirkland, 
13:  793,  113  N.  W.  271,  102  Minn.  213. 

235.  An  agreement  between  a  municipal 
corporation  and  property  owners,  in  consid- 
eration of  the  conveyance  by  the  latter  to 
the  city  of  a  strip  of  land  on  either  side  of 
the  avenue  on  which  their  premises  fronted, 
to  enable  the  park  board  to  transform  the 
avenue  into  a  park  way,  that  the  avenue 
should  thereafter  be  forever  maintained  as 
a  park  way  free  of  cost  (by  special  assess- 
ment or  otherwise)  to  the  property  owners, 
is  an  attempted  alienation  of  the  legislative 
right  to  vacate  or  abandon  park  ways,  and 
invalid,  although  the  act  of  the  legislature 
creating  the  park  board  may  be  construed  to 
confer  authority  upon  the  board  to  enter  in- 
to it.  State  ex  rel.  Townsend  v.  Board  of 
Park  Comrs.  9:  1045,  HO  N.  W.  1121,  100 
Minn.  150.  (Annotated) 

236.  A  contract  by  a  city  with  a  railroad 
company,  that  the  city  would  thereafter  con- 
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struct  and  maintain  all  crossings  and  ap- 
proaches made  necessary  by  the  opening  ot 
new  streets,  is  ultra  vires  and  void,  as  an 
attempt  to  abdicate  the  police  power  of  the 
city.  State  ex  rel.  Minneapolis  v.  St.  Paul, 
M.  &  M.  R.  Co.  28:  298,  108  N.  W.  261,  »8 
Minn.  380. 

237.  The  city  of  Minneapolis  has  no  power 
to  enter  into  a  contract  with  a  company 
operating  a  commercial  railway,  by  which 
the  city  agrees  to  bear  part  of  the  expense 
of  strengthening  a  city  bridge  which  the 
railway  company  desires  to  cross  with  its 
cars,  where  the  bridge  is  already  of  suffi- 
cient strength  and  construction  to  accommo- 
date general  travel,  and  the  sole  purpose  of 
the  improvement  is  to  permit  the  operation 
of  such  railway  cars  thereover.  Minne- 
apolis, St.  P.  R.  &  D.  E.  T.  Co.  v.  Minne- 
apolis, 50:  143,  145  N.  W.  609,  124  Minn. 
351.  (Annotated) 

238.  Municipal  authorities  have  no  pow- 
er to  contract  to  deliver  municipal  bonds, 
the  issuance  of  which  has  been  authorized 
by  the  electors  for  the  purpose  of  securing 
a  water  supply,  to  one  who  advances  money 
with  which  to  purchase  an  existing  system. 
Hansard  v.  Harrington,  24:  1273,  103  Pac. 
40,  54  Wash.  161. 

Discrimination     in     favor     of     union 

labor. 
Statute    requiring    employment    of    union 

labor  on   municipal   work,   see  Consti- 

TtJTiONAL  Law,  474.  475. 

239.  A  municipality,  in  letting  contracts 
for  public  printing,  cannot  discriminate  in 
favor  of  union  labor.  Miller  v.  Des  Moines, 
23:  815,  122  N.  W.  226,  143  Iowa,  409. 

(Annotated) 

240.  That  the  amount  involved  in  a  mu- 
nicipal contract  in  the  letting  of  which  dis- 
crimination is  made  in  favor  of  union  labor 
is  insignificant  as  compared  with  the  city's 
revenue  or  its  ability  to  pay  does  not  pre- 
vent the  granting  of  relief  to  complaining 
taxpayers  against  performance  of  the  con- 
tract. Miller  v.  Des  Moines,  23:  815,  122 
N.  W.  226,  143  Iowa,  409. 
Execution;  mode  of  contracting. 
Retrospective  effect  of  constitutional  provi- 
sions as,  see  Constitutional  Law, 
41. 

241.  If  a  statute  requiring  municipal  ordi- 
nances, resolutions,  and  notices  to  be  pub- 
lished does  not  prescribe  the  method  of  en- 
tering into  a  contract  therefor  on  the  part 
of  the  city,  the  council,  by  ordinance  or  reso- 
lution, may  authorize  the  clerk  thereof,  or 
the  board  or  department  of  public  service,  to 
execute  such  contract  in  accordance  with  the 
direction  of  the  council.  McCormick  v. 
Niles,  27:  II 17,  90  N.  E.  803,  81  Ohio  St. 
246. 

242.  The  employment  of  an  attorney  to 
represent  a  municipal  corporation  in  pend- 
ing litigation  need  not,  in  the  absence  of  a 
statute  requiring  it,  be  evidenced  by  a  for- 
mal ordinance,  by-law,  or  resolution,  nor 
is  it  essential  that  it  be  in  writing,  but 
in  the  absence  of  proof  to  overcome  the  pre- 
sumption in  favor  of  his  employment  such 
attorney  cannot  be  denied  the  privilege  of 
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representing  the  municipal  corporation. 
Charleston  v.  Littlepage,  51:  353,  80  S.  E. 
131,  73  W.  Va.  156. 

243.  One  furnishing  coal  to  a  municipal 
corporation  for  public  use,  under  a  con- 
tract invalid  because  informal,  Avliich  is  ac- 
cepted and  consumed,  may  recover  its  value 
upon  quantum  valebant,  although  the  char- 
ter provides  that  any  contract  not  made  ac- 
cording to  its  requirements  shall  be  void 
and  money  paid  under  it  may  be  recovered 
without  restitution  of  the  benefit  received. 
Laird  Norton  Yards  v.  Rochester,  41:473, 
134    N.    VV.    644,    117    Minn.    114. 

(Annotated) 
Valid   in  part. 

244.  The  entire  claim  of  a  contractor  for 
work  which  he  has  performed  for  a  munici- 
pality is  not  defeated  by  the  fact  that  he 
purchased  some  of  his  supplies  from  the 
mayor,  where  the  statute  provides  that  any 
claim  for  materials  furnished  in  which  that 
officer  is  interested  shall  be  void.  Shaw  & 
Hodgins  v.  Snohomish,  28:  735,  104  Pac. 
272,  55  Wash.  271. 

Ratification. 

Ratification  of  warrants,  see  infra,  261. 

245.  Where  a  commercial  railway  desir- 
ing to  cross  a  city  bridge  in  order  to  meet 
the  line  of  a  street  railway  running  in  the 
city  entered  into  a  contract  with  the  city, 
by  which  for  a  certain  sum  it  strengthened 
the  bridge  so  that  it  would  be  sufTicient  for 
the  use  of  the  railway  company,  and  after- 
wards the  city,  in  lieu  of  permitting  the 
commercial  railway  to  cross  the  bridge,  di- 
rected the  city  railway  to  extend  its  line 
across  the  bridge  to  the  commercial  rail- 
way terminus,  this  fact,  together  with  the 
fact  that  the  public  also  had  used  the 
bridge  for  general  travel,  imposes  no  liabil- 
ity upon  the  city,  since  the  contract  is  be- 
yond the  corporate  power  of  the  city,  and 
not  susceptible  of  ratification.  Minneapo- 
lis, St.  P.  R.  &  D.  E.  T.  Co.  V.  Minneapolis, 
50:  143,  145  N.  W.  609,  124  Minn.  351. 
Charge;  abandonment. 

246.  One  who,  in  contracting  to  construct 
a  public  sewer,  agrees  that  the  engineer 
shall  have  the  right  to  make  alterations  in 
the  plan,  which  shall  not  constitute  a  claim 
for  damages,  cannot  maintain  an  action  for 
damages  if,  through  such  change  of  plan, 
the  work  is  rendered  more  costly  to  him. 
Denver  v.  Hindry,  11:  1028,  90  Pac.  1028, 
40  Colo.  42. 

Duration;  termination. 

247.  The  court  cannot  declare  thirty  years 
an  unreasonable  time  for  the  duration  of  a 
contract  for  a  municipal  water  supply,  in 
the  absence  of  any  constitntipnal  or  statu- 
tory provision  on  the  subject.  Gadsden  v. 
Mitchell,  6:  781,  40  So.  557,  145  Ala.  137. 

248.  A  contract  by  a  municipal  corpora- 
tion to  furnish  water,  which  fixes  no  period 
of  duration,  and  the  circumstances  sur- 
rounding which  furnish  no  ground  for  im- 
plying one,  may  be  terminated  by  it  upon 
reasonable  notice.  Childs  v.  Columbia,  34: 
542,  70  S.  E.  296,  87  S.  C.  566. 
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e.  Bovvoiving  money;  indehtediiess, 

1.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Liability  for  indebtedness  on  creation  of 
new  corporation  out  of  old  territory,  see 
sujjra,  3. 

As  to  taxes,  see  infra,  II.  h. 

Assumpsit  to  recover  money  loaned  to,  see 
Assumpsit,  14. 

For  municipal  bonds,  see  Bonds,  III.  b. 

Issue  of  city  bonds  for  purchase  or  construc- 
tion of  public  utility,  see  Bonds,  88. 

Loan  to,  by  member  of  city  council,  see  Con- 
tracts, 528. 

Limitation  of  actions  on,  see  Limitation  of 
Actions,  II.  h. 

Power  of  towns  as  to,  see  Towns,  10-12. 

249.  An  indebtedness  incurred  by  munici- 
pal authorities  for  legitimate  expenses,  with 
the  reasonable  expectation  that  it  will  be 
met  from  the  current  revenue  for  the  fiscal 
year,  is  not  rendered  luicollectible  by  the 
fact  that  the  expectation  is  not  realized,  and 
that  such  revenue  is  exhausted  by  applica- 
tion to  other  purposes.  Luther  v.  Wheeler, 
4:  746,  52  S.  E.  874,  73  S.  C.  83. 

250.  A  statute  providing  that,  in  case  of 
a  judgment  against  a  municipal  corporation, 
an  ordet  shall  be  drawn  in  favor  of  the 
party  for  whom  the  same  was  given,  does 
not  prevent  the  municipal  corporation  from 
satisfying  its  obligation  by  drawing  the 
order  in  favor  of  his  attorney,  where  an- 
other statute  permits  the  attorney  to  re- 
ceive money  for  his  client  and  acknowledge 
satisfaction  of  the  judgment.  State  ex  rel. 
Lane  v.  Ballinger,  3:  72,  82  Pac.  1018,  41 
Wash.  23. 

251.  The  invalidity  of  the  obligation  given 
by  a  borough  to  a  bank  as  security  for 
money  borrowed  by  it  will  not  prevent  the 
bank  from  recovering  money  advanced  in 
good  faith  which  the  borough  council  had 
authority  to  borrow.  Long  v.  Lemoyne,  21: 
474,  71  Atl.  211,  222  Pa.  311. 

252.  A  bank  which  lends  money  in  good 
faith  to  a  mvinicipal  corporation  is  not  pre- 
cluded from  recovering  it,  by  the  fact  that 
it  was  expended  by  the  municipality  with- 
out authority.  Long  v.  Lemoyne,  21 :  474, 
71   Atl.  211,  "222  Pa.   311. 

Pow^er  to  borroTir  generally. 

253.  Municipal  officers  have  no  implied 
power  to  borrow  money  for  corporate  pur- 
poses. Luther  v.  Wheeler,  4:746,  52  S.  E. 
874,  73  S.  C.  83.    "  (Annotated) 

254.  The  omission  of  a  certain  class  of 
towns  from  the  statute  authorizing  munic- 
ipalities to  borrow  money  does  not  neces- 
sarily imply  an  intention  to  deny  them  the 
right  to  contract  debts  for  legitimate  ex- 
penses in  anticipation  of  the  collection  of 
current  taxes.  Luther  v.  Wheeler,  4:  7464 
52  S.  E.  874,  73  S.  C.  83. 

255.  The  implied  power  of  municipal  of- 
ficers to  contract  a  debt  for  a  public  build- 
ing is  limited  to  such  as  they  reasonably 
and  in  good  faith  expect  to  pay  from  the 
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ordinary  revenue  of  the  town  for  the  cur- 
rent, municipal,  fiscal  year  after  the  pay- 
ment of  all  necessary  current  expenses.  Lu- 
ther V.  Wheeler,  4:  746,  52  S.  E.  874,  73  S.  C. 
83.  (Annotated) 

25G.  Although  a  constitutional  provision 
that  "this  section  shall  not  be  construed  to 
prevent  the  issuing  of  certificates  of  indebt- 
edness in  anticipation  of  the  collection  of 
taxes  for  amounts  actually  contained,  or  to 
be  contained,  in  the  taxes  for  the  year  when 
s>ich  certificates  are  issued  and  payable  out 
of  such  taxes,"  does  not  authorize  the  bor- 
rowing of  money  on  certificates  of  indebted- 
ness, it  authorizes  the  contracting  of  debts 
for  services  actually  rendered  iu  anticipa- 
tion of  taxes  or  other  revenue,  and  with 
reasonable  expectation  at  tlie  time  the  ex- 
penses were  incurred  that  they  would  be 
paid  from  the  revenue  of  the  current  year. 
Luther  v.  Wheeler,  4:  746,  52  S.  E.  874, 
73  S.  C.  83. 
Vote  for. 
On  question  of  issuing  municipal  bonds,  see 

Bonds,  III.  b,  4. 
See  also  infra,  275, 

257.  The  incurring  of  municipal  indebt- 
edness in  excess  of  the  constitutional  limit 
without  an  election  cannot  be  justified  on 
the  ground  that  the  expenditure  is  for  the 
protection  of  public  health,  and  prompt 
action  is  required,  where  it  appears  tliat, 
since  the  project  was  proposed,  more  than 
a  year  has  elapsed  and  only  thirty  days' 
notice  is  necessary  for  an  election,  but  no 
effort  has  been  made  to  hold  such  election. 
Renfroe  v.  Atlanta,  45:  1173,  78  S.  E.  449, 
140  Ga.  81. 

For  tirhat  purpose. 

Purposes   for   which    county   may   tax,   see 
Counties,  II.  c. 

258.  Street  improvements  do  not  consti- 
tute "public  utilities"  within  the  meaning 
of  a  constitutional  provision  conferring 
power  upon  municipal  corporations  to  be- 
come indebted  in  an  amount  exceeding  5 
per  cent  of  the  valuation  of  the  taxable 
property  thereof,  "for  the  purpose  of  pur- 
chasing or  constructing  public  utilities, 
or  for  repairing  same  to  be  owned  exclu- 
sively by  such  city."  "Coleman  v.  Frame, 
31:556,    109   Pac.   928,   26   Okla.    193. 

(Annotated) 

259.  That  the  legislature  might  relieve 
owners  of  buildings  on  private  ways  from 
taxation  for  the  care  and  maintenance  of 
the  public  streets  of  a  municipality  does 
not  empower  it  to  authorize  the  munici- 
pality to  undertake  the  care  of  the  private 
ways,  where  the  Constitution  forbids  the 
incurring  of  any  indebtedness  except  for 
municipal  purposes.  Smith  v.  Smythe,  35: 
524,  90  N.  E.  1121,  197  N.  Y.  457. 

260.  The  care  and  maintenance  of  rights 
of  way  dedicated  to  public  use  by  the  sale 
of  building  lots  fronting  on  them  is  not  a 
village  purpose  for  which  the  legislature 
may  authorize  the  use  of  public  funds,  un- 
der a  constitutional  provisi6n  that  no  vil- 
lage should  be  permitted  to  incur  an  in- 
debtedness except  for  village  purposes;  and 
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it  is  immaterial  that  the  property  abutting 

on  such  ways  constitutes  a  large  percentage 

in  value  of  that  in   the  village.     Smith  v. 

Smythe,  35:  524,  90  N.  E,   1121,  197  N.  Yi 

457.  (Annotated) 

V^arrants;  orders. 

Proof  of  allegation  of  negligence  in  issuing 
duplicate  paving  tax  certificates,  see 
Evidence,  2481. 

Running  of  limitations  against  action  on, 
see  Limitation  of  Actions,  II.  h. 

Mandamus  to  compel  levy  of  tax  to  pay,  see 
Limitation  of  Actions,  246. 

Forgery  of  indorsement  on  paving  tax  cer- 
tificates pledged  as  collateral,  see 
Pledge  and  Collateral  Security,  20. 

Proximate  cause  of  loss  to  bank  accepting 
stolen  paving  tax  certificates,  see  Prox- 
imate Cause,  156. 

261.  Warrants  void  because  issued  by  a 
town  in  violation  of  the  constitutional  re- 
striction of  its  debt  limit  are  not  subject 
to  ratification.  Eddy  Valve  Co.  v.  Crown 
Point,  3:  684,  76  N.  E.  536,  166  Ind.  613. 

2.  Limitation  of  amount. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Limitation  of  indebtedness  of  county,  see 
Counties,  25-29. 

Estoppel  to  set  up  limitation  of  indebted- 
ness, see  Estoppel,  1. 

Injunction  against  levying  tax  to  pay  for 
improvement  whose  cost  exceeds  debt 
limit,  see  Injunction,  367. 

Limitation  of  indebtedness  of  school  dis- 
trict, see  Schools,  56-58. 

Limitation  of  state  indebtedness,  see  State, 
3-9. 

See  also  supra,  261;  infra,  287,  293. 

262.  Under  a  constitutional  provision 
that  no  city  shall  incur  any  indebtedness 
or  liability,  in  any  manner  or  for  anj'  pur- 
pose, exceeding  in  that  year  the  income  and 
revenue  provided  for  it  for  such  year,  with- 
out complying  with  certain  conditions,  a 
city  may  anticipate  both  the  income  and 
revenue  provided  for  it  for  such  year,  and 
incur  debts  or  liabilities  against  the  city 
which  can  be  met  and  discharged  out  of 
the  aggregate  income  and  revenue  for  that 
year;  but  it  has  no  right  to  anticipate,  set 
aside,  and  hypothecate  either  the  income 
or  revenue  of  the  city,  or  any  part  there- 
of, for  a  special  purpose,  for  a  period  of 
twenty  years  in  advance.  Feil  v.  Coeur 
d'Alene,  43:  1095,  129  Pac.  643,  23  Idaho,  32. 

263.  That  a  sewer  is  necessary  to  receive 
and  dispose  of  tlie  storm  water  in  a  mu- 
nicipality, and  thereby  prevent  actions 
against  it  for  damages,  does  not  justify  its 
incurring  indebtedness  for  the  sewer  in 
violation  of  the  constitutional  limitation  of 
its  indebtedness.  Logansport  v.  Jordan, 
37:  1036,  85  N.  E.  959,  171  Ind.  121. 

264.  An  indebtedness  of  a  municipality 
for  public  improvements  arises,  for  the  pur- 
pose of  determining  whether  or  not  it  is  ex- 
ceeding  its  constitutional  debt  limit,  when 
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the  work  is  completed  and  accepted,  and  it 
is  not  necessary  first  to  assess  the  special 
benefits  and  ascertain  the  amount  of  the 
cost  which  the  municipality  is  required  to 
pay.  Logansport  v.  Jordan,  37:  1036,  85  N. 
E.  959,  171  Ind.  121. 

2G5.  A  mortgage  upon  a  waterworks 
plant  which  has  been  purcliased  by  a  town 
must  be  taken  into  consideration  in  deter- 
mining whether  or  not  it  has  exceeded  its 
constitutional  debt  limit,  although  the  con- 
tract expressly  stated  that,  while  the  plant 
was  to  be  taken  subject  to  the  mortgage, 
the  municipality  could  not  assume  the 
payment  of  it.  Eddy  Valve  Co.  v.  Crown 
Point,   3:  684,  76  N.   E.   536,   166   Ind.   613. 

(Annotated) 

266.  A  debt  is  created,  within  the  mean- 
ing of  a  constitutional  provision  limiting 
the  amount  of  municipal  indebtedness,  by 
a  contract  for  the  extension  of  the  water- 
works, although  payment  is  to  be  made 
out  of  the  proceeds  of  an  existing  water- 
works system,  which  are  pledged  to  secure 
payment  of  the  amount  due.  Schnell  v. 
Rock  Island,  14:  874,  83  N.  E.  462,  232  111. 
89. 

267.  Under  a  constitutional  provision  that 
no  city  shall  incur  any  indebtedness  or  lia- 
bility, in  any  manner  or  for  any  purpose, 
exceeding  in  that  year  the  income  and 
revenue  provided  for  it  for  such  year,  with- 
out the  assent  of  two  thirds  of  the  qualified 
electors  thereof,  a  city  whose  debt  is  in 
excess  of  the  debt  limit  thus  provided  can- 
not purchase  a  waterworks  system,  and 
issue  bonds  therefor  payable  out  of  the 
revenues  to  be  derived  from  such  water- 
works system,  which  the  city  agrees  to 
conduct  so  as  to  provide  an  income  suffi- 
cient to  meet  the  payment.  Fell  v.  Coeur 
d'Alene,  43:  1095,  129  Pac.  643,  23  Idaho,  32. 

268.  License  fees  and  fines  actually  col- 
lected may  be  considered  in  determining 
whether  or  not  a  city  has  contracted  a  debt 
for  any  year  in  excess  of  its  revenues.  Over- 
all V.  Madisonville,  12:  433,  102  S.  W.  278, 
125  Ky.  684. 

269.  Bonds  issued  by  an  independent 
school  district  of  a  city  should  not  be  com- 
puted in  ascertaining  whether  the  debt  lim- 
it of  the  city  has  been  exceeded.  Vallelly 
V.  Grand  Forks  Park  Comrs.  15:  61,  111  N. 
W.  615,  16  N.  D.  25. 

270.  In  ascertaining  whether  the  debt  lim- 
it of  a  city  has  been  exceeded,  debts  con- 
tracted for  paving  and  sewer  purposes 
should  not  be  computed,  where  by  statute 
there  is  no  general  liability  against  the  city 
for  such  indebtedness,  except  for  a  one- 
fifth  portion  of  the  cost  of  paving.  Vallelly 
v.  Grand  Forks  Park  Comrs.  15:  61,  lU 
N.  W.  615,  16  N.  D.  25. 

271.  Bonds  issued  by  a  borough  in  pay- 
ment of  a  water  supply  plant,  and  secured 
solely  on  the  plant  and  its  revenues,  con- 
stitute a  debt  within  the  meaning  of  a  con- 
stitutional provision  limiting  the  indebted- 
ness of  boroughs  to  a  certain  percentage  of 
their  taxable  property.  Lesser  v.  Warren, 
43:  839,  85  Atl.  839,  237  Pa.  501. 

272.  In  determining  whether  or  not  a 
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municipal  corporation  has  reached  its 
constitutional  debt  limit,  the  indebtedness 
of  an  independent  school  district  which  is 
coincident  with  its  territorial  limits,  and 
which  has  been  created  by  the  legislature 
a  distinct  municipality,  with  power  to  cre- 
ate indebtedness  to  a  certain  amount,  is  not 
to  be  considered.  Ex  parte  Newport,  37: 
1034,  132  S.  VV.  580,  141  Ky.  329. 

273.  One  selling  machinery  to  a  municipal 
corporation  for  use  in  its  public  affairs  at 
a  time  when  the  contract  for  purchase  is 
unenforceable  because  exceeding  the  consti- 
tutional debt  limit,  but  who  retains  a  lien 
on  the  machinery  for  the  purchase  price, 
may  enforce  his  lien  by  sale  of  the  machin- 
ery for  satisfaction  of  the  purchase  money 
debt.  Bardwell  v.  Southern  Engine  &  B. 
Works,  20:  no,  113  S.  W.  97,  130  Ky.  222. 

(Annotated) 
Payable  in  instalments. 
See  also  infra,  288. 

274.  A  municipal  corporation  cannot 
avoid  a  constitutional  limitation  upon  the 
amount  of  its  indebtedness,  by  attempting 
to  pay  for  a  public  improvement  completed 
and  accepted  at  a  time  when  such  limit  nas 
been  exceeded,  by  dividing  the  cost  into  in- 
stalments and  levying  one  each  year  until 
the  entire  amount  is  paid.  Logansport  v. 
Jordan,  37:  1036,  85  N.  E.  959,  171  Ind.  121. 

275.  A  contract  for  the  erection  of  an 
incinerating  plant  for  a  municipality,  in 
which  the  price  is  in  excess  of  the  constitu- 
tional debt  limit,  in  the  absence  of  author- 
ity of  the  electors  given  at  an  election  held 
for  that  purpose,  cannot  be  made  by  mu- 
nicipal officers  without  such  authority,  al- 
though the  price  is  payable  by  an  initial 
payment  within  the  constitutional  limit 
and  the  payment  of  the  balance  is  pro- 
vided for  in  yearly  instalments  which  the 
city  "pledges  its  good  faith  to  pay,"  and 
to  cover  which  the  mayor  and  council  of 
succeeding  years  are  recommended  to  make 
appropriation,  and  in  case  of  failure  to 
make  the  stipulated  payments  it  is  pro- 
vided that  the  property  shall  revert  to  the 
contractor.  Renfroe  v.  Atlanta,  45:  1173, 
78  S.  E.  449,  140  Ga.  81. 

276.  A  constitutional  provision  that  a  mu- 
nicipal corporation  shall  not  be  permitted  to 
become  indebted  for  any  purpose  to  any 
amount  exceeding  in  any  year  the  income 
and  revenue  provided  for  that  year  is  not 
infringed  by  the  building  of  a  light  plant, 
where  it  buys  the  equipment  in  parcels  as 
its  income  justifies,  at  no  time  contracting 
a  debt  beyond  its  current  revenues,  although 
the  aggregate  cost  of  the  enterprise  is 
greater  than  the  revenue  of  the  year  during 
which  it  was  entered  upon.  Overall  v.  Mad- 
isonville, 12:  433,  102  S.  W.  278, 125  Ky.  684. 

(Annotated) 

277.  A  lease  of  property  by  a  city  for  a 
year,  with  an  option  to  continue  it  from 
year  to  year  or  buy  at  a  fixed  price,  does  not 
obligate  the  city  for  the  year  in  which  it  is 
made  for  more  than  the  rent  for  that  year. 
Overall  v.  Madisonville,  12:  433,  102  S.  W. 
278,  125  Ky.  684. 

278.  Whether  or  not  a  municipal  contract 
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for  water  supply  for  a  number  of  years  at 
a  stipulated  price  per  year,  payable  quarter- 
ly, violates  a  constitutional  lim'  of  indebt- 
edness, depends  upon  whether  or  not  the  re- 
quired payments  for  one  year  exceed  the 
permitted  indebtedness,  and  not  the  ag- 
gregate amount  for  the  full  term  of  the 
contract.  Allison  v.  Chester,  37:  1042,  72  S. 
E.  472,  69  W.  Va.  533. 

279.  Contracts  of  a  city  for  public  im- 
provements or  expenses,  payable  monthly, 
or  by  borrowed  money,  or  out  of  specified 
funds  in  which  there  is  not  enough  money 
on  hand  for  the  purpose,  are  void  when  the 
city  has  reached  its  constitutional  limit  of 
indebtedness.  Schnell  v.  Rock  Island,  14: 
874,  83  N.  E.  462,  232  111.  89. 

■/;  As  to  lights,  water  supply  and  other 
'*  property  and  privileges. 

1.  Lights. 

(See   also   same   heading   in   Digest  L.R.A. 

1-70.) 

Liability  for  acts  of  servants  in  light  depart- 
ment, see  infra,  416-422. 

•Negligence  in  maintaining  electric  light 
.1'  plant,  see  Electricity,  40-43,  45,  46, 
50,  53. 

Power  to  condemn  right  of  way  for  spur 
track  to  power  plant  used  in  connec- 
tion with  electric  light  system,  see 
Eminent  Domain,  93. 

Right  to  exclude  one  already  enjoying  sim- 
ilar franchise  from  competition  for  pub- 
lic franchise,  see  Franchises,  1. 

Recovery  on  quantum  meruit  for  light  fur- 
nished municipality,  see  Judgment,  190. 

Tax  on  electric  light  plant,  see  Taxes,  117, 
118. 

Trover  to  recover  property  permitted  to  be 
incorporated  in  municipal  lighting 
plant,  see  Trover,  1. 

See  also  supra,  30,  226,  227,  276. 

280.  A  city  which  undertakes  to  furnish 
electric  light  and  power  to  the  public  is 
subject  to  the  same  duties  and  obligations, 
and  possesses  the  same  rights  and  privi- 
leges, as  private  persons  or  corporations  per- 
forming the  same  class  of  service.  State  ex 
rel.  W.  J.  Armstrong  Co.  v.  Waseca,  46: 
437,  142  N.  W.  319,  122  Minn.  348. 

281.  A  city  engaged  in  furnishing  electric 
light  and  power  to  the  public  must  furnish 
to  one  of  its  citizens  engaged  in  a  legitimate 
business  power  for  a  three-phase  motor 
which  he  has  installed,  although  it  will  be 
necessary  for  the  city  to  install  transform- 
ers to  connect  with  this  kind  of  motor. 
State  ex  rel.  W.  J.  Armstrong  Co.  v.  Wa- 
seca, 46:  437,  142  N.  W.  319,  122  Minn.  348. 

282.  The  method  of  adjustment  of  the  ex- 
pense incurred  by  a  municipality  engaged  in 
furnishing  electric  power  to  the  public,  in 
installing  appliances  made  necessary  by  the 
kind  of  motor  used  by  a  consumer,  is  with- 
in the  discretion  of  the  municipality,  and  its 
regulation  in  this  regard,  if  fair  and  reason- 
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able,  is  binding.  State  ex  rel.  W.  J.  Arm- 
strong Co.  v.  Waseca,  46:  437,  142  N.  W. 
319,   122  Minn.  348. 

283.  Where  a  motor  used  by  a  consumer 
of  electric  power  requires  the  installation, 
by  the  municipality  furnishing  sucli  power, 
of  transformers  at  an  expense  which  is  sub- 
stantial and  which  is  not  entailed  in  fur- 
nishing power  to  others,  the  consumer  must 
bear  the  expense.  State  ex  rel.  W.  J.  Arm- 
strong Co.  V.  Waseca,  46:  437,  142  N.  W.  319, 
122  Minn.  348.  (Annotated) 
Power     to     construct,     procure,     and 

maintain  lighting  plant. 

Delegation  to  municipality  of  power  to  ex- 
ercise eminent  domain  to  provide  for 
electric  light,  see  Constitutional  Law, 
109. 

Authority  of  town  to  operate  electric  light 
plant,  see  Towns,  8. 

See  also  supra,  276. 

284.  The  lighting  of  streets,  although  a 
very  great  convenience,  is  not  so  indispen- 
sable to  the  declared  objects  and  purposes 
of  a  town  as  to  authorize  the  establishment 
of  a  municipal  lighting  plant  imder  the  im- 
plied powers  of  the  corporation,  the  power 
to  do  so  not  having  been  expressly  granted 
by  statute.  Posey  v.  North  Birmingham, 
15:  711,  45  So.  668,  154  Ala.  511. 

(Annotated) 

285.  Power  to  construct  and  operate  an 
electric  light  plant  is  not  conferred  upon  a 
municipal  corporation  by  charter  authority 
to  pass  such  ordinances  as  may  be  neces- 
sary to  enforce  the  powers  conferred  on  it 
and  for  its  own  government;  to  purchase 
property  necessary  for  the  use  of  the  cor- 
poration; and  to  exercise  such  other  powers 
as  may  be  conferred  by  law.  Posey  v.  North 
Birmingham,  15:  711,  45  So.  663,  154  Ala. 
511.  (Annotated) 

286.  Authority  to  own  an  electric-light 
plant  for  the  lighting  of  its  streets  is  con- 
ferred upon  a  municipal  corporation  by  stat- 
utes empowering  it  to  provide  for  the  light- 
ing of  streets,  and  giving  the  council  con- 
trol of  such  works  as  the  city  may  own  for 
supplying  light.  Overall  v.  Madisonville, 
12:  433,  102  S.  W.  278,  125  Ky.  684. 

287.  Implied  authority  to  establish  a  mu- 
nicipal lighting  plant  is  not  contained  in  a 
constitutional  provision  limiting  the  amount 
of  indebtedness  of  municipal  corporations 
for  the  purchase  of  electric  lighting  plants, 
or  in  a  statute  providing  that  the  question 
of  the  issuance  of  bonds  for  such  purposes 
shall  first  be  submitted  to  a  vote  of  the 
people.  Posey  v.  North  Birmingham,  15: 
711,  45  So.  663,  154  Ala.  511. 

288.  A  city  having  authority  to  purchase 
a  lighting  plant  may  contract  for  it  by  piece- 
meal as  its  revenues  warrant.  Overall  v. 
Madisonville,  12:  433,  102  S.  W.  278,  125  Ky. 
684. 

Furnishing  lights  to  inhabitants. 
Making  landlord   liable  for  light  furnished 
tenant,  see  Constitutional  Law,  390, 

289.  An  amendment  to  a  village  charter 
enlarging  its  power  to  borrow  money  to 
put  in  electric  lights  and  purchase  the 
necessary   power,  by  adding,  "or  of  othej- 
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wise  lighting  the  village,"  does  not  implied- 
ly confer  power  to  furnish  lights  to  the  in- 
habitants. Swanton  v.  Highgate,  i6:  867, 
69  Atl.  667,  81  Vt.  152. 

290.  A  municipal  corporation  having  au- 
thority to  own  a  plant  for  lighting  its 
streets  may  sell  the  surplus  of  its  products 
to  its  inhabitants.  Overall  v.  Madisonville, 
12:  433,  102  S.  W.  278,  125  Ky.  684. 

2.   Water  supply. 

(See  also  same  heading  in  Digest  L.R.A. 
1-7  O.J 

Partial  invalidity  of  ordinance  granting 
franchise  to  water  company,  see  supra, 
82,  83. 

Liability  for  acts  of  officers  or  agents  as  to, 
see  infra,  333,  334,  410-414. 

Liability  for  damages  by  water  works,  see 
infra,  460-466,  472. 

Taxation  of  farm  lands  for  maintenance  of, 
see  infra,  497. 

As  to  water  bonds,  see  Bonds,  76,  91-94. 

Making  landlord  liable  for  water  furnished 
tenant,  see  Constitutional  Law,  390. 

Definiteness  of  contract  for  city  water  sup- 
ply, see  Contracts,  154. 

Destruction  of  municipal  water  system  in 
exercise  of  right  of  eminent  domain,  see 
Eminent  Domain,  28,  206. 

Power  to  condemn  right  of  way  for  spur 
track  to  power  plant  used  in  connection 
with  waterworks  system,  see  Eminent 
Domain,  93. 

Compelling  location  of  hydrants,  see  In- 
junction, 33. 

Taxation  of,  see  Taxes,  113-115. 

Supply  of  water  by  private  corporations 
and  supply  by  municipality  to  its  in- 
habitants, see  Waters,  III. 

As  to  rates  charged  for  water,  see  Waters, 
III.  b,  3. 

Right  as  against  riparian  owners  to  take 
water  from  water  supply,  see  Waters, 
184. 

Right  to  interfere  with  underground  source 
of  water,  see  Waters,  291-294. 

Prescriptive  right  to  make  use  of  water 
main  for  purpose  not  included  in  grant 
of  easement  for  their  accommodation, 
see  Waters,  322. 

See  also  supra,  30,  38,  82,  "83,  238,  247,  265- 
267,  271,  278. 

291.  Authority  to  make  provisions,  within 
lawful  limitations,  for  securing  or  furnish- 
ing to  a  city  and  its  inhabitants  an  abun- 
dant supply  of  good  water  for  all  purposes,  is 
a  usual  and  necessary  power  of  a  municipali- 
ty, and  such  power  may  be  included  Ia  pow- 
ers given  in  general  terms,  where  there  is 
nothing  in  the  enumeration  of  particular 
powers  conferred  to  limit  in  this  particular 
the  operation  of  the  general  powers  con- 
ferred. State  ex  rel.  Ellis  v.  Tampa  Water- 
works Co.   19:  183,  47  So.  358,  56  Fla.  858. 

292.  The  method  used  by  a  city  which  is 
authorized  to  provide  for  the  establishment 
of  waterworks,  in  providing  waterworks 
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therefor,  is  within  its  lawful  discretion,  if 
no  particular  method  is  indicated  by  the 
law.  State  ex  rel.  Ellis  v.  Tampa  Water- 
works Co.  19:  183,  47  So.  358,  56  Fla.  858. 

293.  The  limitations  upon  the  taxing  and 
bonding  powers  of  the  city  of  Tampa,  con- 
tained in  the  charter  act  and  the  General 
Statutes  of  Florida,  do  not  preclude  the 
city  from  granting  privileges  in  its  streets, 
or  from  making  valid  contracts  by  ordinance 
to  carry  out  a  lawful  purpose  of  the  munic- 
ipality in  procuring  for  the  city  and  its  in- 
habitants an  adequate  supply  of  good  water 
for  all  purposes.  State  ex  rel.  Ellis  v. 
Tampa  Waterworks  Co.  19:  183,  47  So.  358, 
56    Fla.    858. 

294.  The  authority  given  a  municipality 
in  the  general  law  "to  make  and  sink  wells, 
erect  pumps,  dig  drains,"  etc.,  is  distinct 
from,  and  does  not  limit  or  qualify,  the  ex- 
press particular  authority  "to  pass  all  laws 
necessary  to  guaj-d  against  fire,"  or  the  char- 
ter power  "to  provide  for  the  establishment 
of  waterworks,"  nor  limit  the  powers  given 
by  the  general  clauses  conferring  powers 
upon  the  municipality.  State  ex  rel.  Ellis 
V.  Tampa  Waterworks  Co.  19:  183,  47  So. 
358,  56   Fla.   858. 

295.  A  contract  by  a  municipal  corpo- 
ration for  the  construction  and  operation 
by  another,  for  its  benefit,  of  a  system  of 
waterworks,  is  not  the  delegation  of  a  gov- 
ernmental function,  but  is  valid  as  an  ex- 
ercise of  its  business  or  proprietary  pow- 
ers. Gadsden  v.  Mitchell,  6:  781,  40  So.  557, 
145   Ala.    137. 

Building  or  purchasing  ixraterworks. 

Validity  of  appraisal  of  waterworks  plant 
which  city  has  elected  to  purchase,  see 
Arbitration,  10,  11. 

Conferring  authority  upon,  to  contract  for 
construction  of  waterworks,  see  Con- 
stitutional Law,  165.  * 

Damages  on  condemnation  of  plant  of  water- 
works company,  see  Damages,  527. 

Condemnation  of  land  for  municipal  water 
supply,  see  Constitutional  Law,  109, 
559;  Eminent  Domain,  20;  Evidence, 
663. 

Damages  for  land  taken  for  water  supply, 
see  Damages,  537,  538. 

Repeal  of  municipal  charter  conferring  pow- 
er to  take  property  for,  see  Statutes, 
351. 

See  also  supra,  38,  265,  267,  271. 

296.  A  statute  requiring  municipal  cor- 
porations which  undertake  to  construct  a 
water  supply  system,  to  purchase  existing 
plants,  does  not  apply  to  a  plant  which 
cannot  be  utilized  as  part  of  the  intended 
system,  and  would  have  no  value  to  the 
municipality.  Asbury  v.  Comrs.  of  Albe- 
marle, 44:  1189,  78  S.  E.  146,  162  N.  C.  247. 

297.  A  statute  requiring  municipal  cor- 
porations which  undertake  to  maintain  a 
waterworks  system  to  acquire  any  plant 
operated  by  a  private  or  quasi  public  cor- 
poration, does  not  apply  to  a  system  oper- 
ated by  a  partnership.  Asbury  v.  Comrs. 
of  Albemarle,  44:  1189,  78  S.  E.  146,  162  N. 
C.  247. 
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298.  llie  city  of  Omaha  had  the  power  to 
acquire  and  operate  a  private  waterworks 
plant  as  it  existed,  with  its  outlying  dis- 
tributing systems  serving  adjacent  subur- 
ban towns,  under  Neb.  Laws  1897,  p.  99, 
§  27,  providing  for  the  construction  and 
maintenance  of  waterworks  "either  within 
or  without  the  corporate  limits  of  the  city," 
supplemented  by  §  27  of  the  same  statute, 
granting  the  city  power  to  appropriate  any 
existing  waterworks  system  lying  within 
the  city  or  in  part  without  such  city,  and 
within  10  miles  from  the  corporate  limits, 
and  by  Laws  1903,  chap.  12,  providing  a 
method  of  procedure  for  acquiring  munici- 
pal water  plants,  and  the  creation  of  a 
water  board  for  their  control  and  manage- 
ment, and  Laws  1907,  chap.  12a,  §  242,  era- 
powering  water  boards  to  contract  with 
any  municipality  adjacent  to  said  city  to 
supply  such  municipality  with  water.  Oma- 
ha V.  Omaha  Water  Co.  48:  1084,  30  Sup. 
Ct.  Rep.  615,  218  U.  S.  180,  54  L.  ed.  991. 

299.  The  acquisition  of  a  waterworks 
plant  as  it  existed  when  the  city  made  its 
election,  under  legislative  authority,  to  ex- 
ercise its  option  to  purchase,  including  the 
outlying  distributing  systems  serving  ad- 
jacent suburban  towns,  must  be  deemed  to 
have  been  within  the  contemplation  of  both 
the  city  and  the  waterworks  company, 
where  such  system  was  a  single  one,  having 
a  common  source  of  supply  and  common 
main  connections  therewith,  unless  the  ordi- 
nance exercising  the  option  is  so  plainly 
limited  to  the  purchase  of  only  so  much  of 
the  distributing  system  as  lay  wholly  with- 
in the  corporate  limits  as  to  admit  of  no 
other  meaning.  Omaha  v.  Omaha  Water 
Co.  48:  1084,  30  Sup.  Ct.  Rep.  615,  218  U.  S. 
180,  54  L.  ed.  991. 

300.  The  commercial  value  of  a  water- 
works plant  as  a  going  concern  is  properly 
included  in  the  valuation  of  the  plant  by 
the  board  of  appraisers  appointed, .  where 
the  municipality  has  elected  to  exercise  its 
option  to  purchase,  although  the  ordinance 
exercising  such  option  provides  that  noth- 
ing shall  be  paid  for  the  unexpired  fran- 
chise of  the  waterworks  company.  Omaha 
V.  Omaha  Water  Co.  48:  1084,  30  Sup.  Ct. 
Rep.  615,  218  U.  S.  180,  54  L.  ed.  991. 

(Annotated) 


3.  Other  property  and  privileges. 


(See  also  same  heading  in  Digest*  L.R.A. 
1-70.) 

As  trustee  of  charity,  see  Charities,  34. 

Competition  by,  with  private  business  en- 
terprise, see  Constitutional  Law,  366, 
384,  385,  401. 

Rights  as  against  seller  of  personalty  at- 
tached to  building  constructed  for  mu- 
nicipality, see  Fixtures,  3. 

Effect  of  statute  vesting  absolute  title  in 
city  to  land  previously  held  by  it  in 
trust,  see  Grant,  2. 

As  to  park,  see  Parks  and  Squares. 
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Implied  repeal  of  statute  authorizing  mu- 
nicipality to  purchase  land  for  fire  de- 
partment, see  Statutes,  337. 

Grants  by,  to  street  railways,  see  Street 
Railways,  I. 

Tax  on,  see  Taxes,  I.  f,  4. 

Property  rights  of  towns,  see  Towns,  II.  b. 

301.  A  municipal  corporation  may  own, 
control,  and  manage  a  farmhouse  within 
its  limits,  which  has  come  into  its  posses- 
sion in  a  lawful  manner,  disconnected  from 
any  public  use  and  for  its  own  emolument, 
benefit,  and  advantage.  Libby  v.  Portland, 
26:  141,  74  Atl.  805.  105  Me.  370. 
Dealing  in  fuel. 

As  interference  with  liberty  or  property  of 
fuel  merchants,  see  Constitutional 
Law,  385. 

Sale  of  fuel  by  municipality  at  cost  as  vio- 
lation of  constitutional  provision  limit- 
ing power  of  taxation  to  public  use,  see 
Taxes,  38. 

Use  of  public  grounds  or  property. 

Interference  with  constitutional  rights  by 
letting  of  public  building,  see  Consti- 
tutional Law,  384. 

Injunction  against  wrongful  use  of  public 
property,  see  Injunction,  311. 

Lease  of  school  property,  see  Schools,  53- 
55. 

302.  A  municipal  corporation  to  which 
land  is  deeded  for  a  common  holds  the  title 
as  an  agency  of  the  government,  and  its  con- 
sent is  not  necessary  to  permit  the  con- 
struction of  a  subway  under  it,  under  au- 
thority of  the  legislature.  Codman  v. 
Crocker,  25:  980,  89  N.  E.  177,  203  Mass. 
146. 

303.  The  consent  of  a  municipality  to  the 
construction  of  a  subway  under  a  common 
is  not  required  by  a  statute  providing  that, 
if  the  tunnel  is  constructed,  it  shall  be 
constructed  and  paid  for  under  the  terms, 
conditions,  and  provisions,  and  with  the 
same  rights,  powers,  and  privileges  in  re- 
spect to  the  construction  thereof,  which  are 
conferred  for  such  purposes  upon  the  city, 
as  are  provided  by  another  statute,  since 
the  question  whether  or  not  the  tunnel  shall 
be  constructed  is  not  referred  to,  but  only 
that  of  the  manner  of  construction.  Codman 
V.  Crocker,  25:  980,  89  N.  E.  177,  203  Mass. 
146. 

304.  Statutory  authority  to  a  munici- 
pality to  rent  its  unused  property  for  fixed 
and  limited  terms  includes  the  power  to 
let  or  hire  the  use  of  it  for  a  single  even- 
ing, or  a  number  of  evenings,  whether  con- 
secutive or  not.  Gottlieb-Knabe  &  Co.  v. 
Macklin,  31:  580,  71  Atl.  949,  109  Md.  429. 

( Annotated ) 

305.  A  city  which  accepts  a  gift  from 
a  private  individual  for  the  construction 
of  a  library  building  on  land  furnished  by 
the  city,  on  condition  that  the  city  shall 
maintain  therein  a  library  at  a  cost  not 
less  than  a  stated  sum  per  year,  holds 
the  property  in  trust  for  the  purpose  stipu- 
lated, and  no  part  of  the  building  can  be 
used  as  a  city  hall,  by  establishing  therein 
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city  offices.  Perry  Public  Library  Asso. 
V.  Lobsitz,  45:  368,  130  Pac.  919,  35  Okla. 
576.  (Annotated) 

306.  The  inhabitants  of  a  town  may  au- 
thorize the  leasing  for  the  erection  of  sum- 
mer cottages  of  "common  land"  within  its 
limits  which  has  not  been  granted  into 
private  ownership  and  wliich  is  not  needed 
for  public  purposes.  Davis  v.  Rockport, 
43:  1139,  100  N.  E.  612,  213  Mass.  279. 
Tovxrn  Iiouse. 

Validity  of  election  on  proposition  to  build, 

see  Elections,  19. 
See  also  Towns,  5. 
Power  to  accept  grant  of  easement  for 

street. 

307.  A  municipal  corporation  having  char- 
ter authority  to  maintain  public  streets, 
with  nothing  to  prevent  its  acceptance  of 
a  private  grant  of  an  easement  for  such 
purpose,  may  accept  such  grant.  Hathaway 
V.  Milwaukee,  9:  778,  111  N.  W.  570,  132 
Wis.  249. 

Maintenance    of   bospital. 
Negligence   of   servants   in   conducting,    see 
infra,  425,  426. 

308.  The  authority  of  a  municipal  corpo- 
ration to  maintain  a  hospital  is  limited  to 
charity,  or  to  the  promotion  of  the  general 
health  of  all  residents,  or  to  the  suppression 
of  disease  among  all  the  inhabitants,  under 
charter  power  to  erect  and  establish  hos- 
pitals and  do  all  acts  necessary  for  the  pro- 
motion of  health  or  the  suppression  of  dis- 
ease. Tollefson  v.  Ottawa,  11:  990,  81  N.  E. 
823,  228   111.   134. 

309.  A  statute  permitting  towns  to  estab- 
lish contagious-disease  hospitals  will  apply 
in  favor  of  such  action  by  a  city.  Barry  v. 
Smith,  5:  1028,  77  N.  E.  1099,  191  Mass.  78. 
Operation  of  ice  plant. 

As   depriving   citizens   of   private  property, 
see  Constitutional  Law,  366,  401. 

310.  A  municipal  corporation  located  in 
a  hot  climate  where  pure  ice  is  a  public  ne- 
cessity may,  in  the  exercise  of  its  police 
power,  acquire  and  operate  ice  plants  in 
connection  with  its  waterworks.  Holton  v. 
Camilla,  31:  116,  68  S.  E.  472,  134  Ga.  560. 

311.  Charter  authority  to  a  municipal 
corporation  to  acquire  and  operate  ice 
plants  in  connection  with  its  waterworks, 
and  to  issue  bonds  for  that  purpose,  is  not 
violative  of  a  constitutional  provision  de- 
claring the  paramount  duty  of  the  govern- 
ment to  be  the  impartial  and  complete 
protection  of  private  property,  in  that  the 
operation  of  an  ice  plant  is  a  private  busi- 
ness, and  to  allow  the  government  to  en- 
gage in  a  private  business  would  tend  to 
place  it  upon  a  socialistic  basis  wherein 
private  property  could  not  exist.  Holton 
V.  Camilla,  31:  116,  68  S.  E.  472,  134  Ga. 
560.  (Annotated) 
Operation  of  stone   qnarry. 

312.  Charter  authority  to  repair  its 
streets  does  not  empower  a  municipal  cor- 
poration to  operate  a  rock  quarry  outside 
of  its  corporate  limits  to  procure  material 
therefor.  Switzer  v.  Harrisonburg,  2:  910, 
52  S.  E.  174,  104  Va.  533. 
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g.  Liability  for  damages. 

1.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Exempting  particular  municipality  from 
liability  for  injuries,  see  Constitution- 
al Law,  168. 

For  injury  by  electric  wires,  see  Electric- 
ity, 40-53. 

Liability  to  pay  for  private  property  taken 
for  public  purpose,  see  Eminent  Do- 
main, III.  b. 

For  injury  to  abutting  land  by  withdrawal 
of  subterranean  water  from  street,  see 
Eminent  Domain,  203. 

Presumption  as  to  negligence,  see  Evidence, 
446-448. 

Evidence  in  action  against  municipality  for 
negligent  injuries,  see  Evidence,  1585, 
1586,  1772. 

Permitting  inflammable  material  to  be  de- 
posited in  street,  see  Fires,  25. 

Injuries  from  improvement  in  highway,  see 
Highways,  III. 

Liability  for  defects  or  obstructions  in 
street,  see  Highways,  IV.  a. 

Necessity  of  notice  of  defect  in  street  and 
of  injury  caused  thereby,  see  High- 
ways, IV.  d. 

From  discontinuance  of  highway,  see  High- 
ways, V.  a. 

Liability  for  removing  trees  from  street,  see 
Highways,  108-112. 

Injuries  from  fixing  and  changing  street 
grade,  see  Highways,  128-140. 

Liability  for  interest  on  claim  for  damages, 
see  Interest,  I.  g. 

Joint  liability  for  injury,  see  Joint  Ceed- 
ITORS  and  Debtors,  10,  12,  15-17. 

Judgment  on  appeal  in  joint  action  against 
city  and  railroad  company,  see  Ai'peal 
AND  Error,  1569. 

Liability  for  negligence  of  independent  con- 
tractor, see  Master  and  Servant,  992, 
1004,  1034. 

Liability  of  municipality  which  raises  build- 
ing to  conform  to  street  grade  for  in- 
jury to  stranger  by  its  collapse  after 
it  had  been  turned  over  to  the  owner, 
see  Master  A^;D  Servant,  1004. 

Pleading  in  action  for  injury,  see  Pleading, 
333,  334. 

Necessity  of  pleading  defense  that  act  caus- 
ing injury  was  in  exercise  of  its  govern- 
mental functions,  see  Pleading,   464. 

Proximate  cause  of  injury,  see  Proximate 
Cause,  47,  122;  Trial,  185. 

Liability  for  street  improvement,  see  Pub- 
lic Improvement,  17-19. 

Liability  for  maintenance  of  railroad  cross- 
ing at  grade,  see  Railroads,  126. 

Strict  construction  of  provision  in  charter 
as  to  proceeding  against  wrongdoer  be- 
fore suing  city,  see  Statutes,  272. 

Liability  for  trespass,  see  Trespass,  10. 

Source  of  gas  as  question  for  jury  in  action 
against  municipality  for  gas  explosion 
in  cellar,  see  Trial,  600. 
128 
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Liability  of  towns,  see  Towns,  III. 
Venue   of   action   against,   for   personal   in- 
juries, see  Venue,  10. 

313.  Municipal  corporations  will  not  be 
held  liable  in  damages  for  the  manner  in 
which  they  exercise  in  good  faith  their  dis- 
cretionary powers  of  a  public,  or  legislative, 
or  quasi  judicial  character.  Claussen  v.  Lu- 
verne,  15:  698,  115  N.  W.  643,  103  Minn. 
491. 

314.  To  make  available  the  exception  to 
the  general  rule  that  a  municipal  corpora- 
tion is  not  liable  for  negligence  in  the  ex- 
ercise of  its  governmental  power,  which 
exists  when  it  attempts  to  perform  a  service 
for  both  public  and  private  benefit,  author- 
ity to  perfonn  the  service  for  private  bene- 
fit must  b'^  shown.  Palestine  v.  Siler,  8: 
205,  80  N.  E.  34.5,  225  111.  630. 

315.  There  are  no  private  functions  of  a 
municipal  corporation,  for  injury  commit- 
ted in  the  exercise  of  which  it  will  be  lia- 
ble in  tort,  in  the  absence  of  a  statute  im- 
posing such  liability.  Irvine  v.  Greenwood, 
36:  363,  72  S.  E.  228,  89  S.  C.  511. 

316.  A  city  upon  which  the  legislature 
has  conferred  powers,  for  the  advantage  of 
the  city  itself,  to  enable  it  to  hold  its  prop- 
erty and  to  conduct  such  affairs  as  are  for 
its  benefit  in  its  corporate  capacity,  as  dis- 
tinguished from  those  powers  which  relate 
to  its  governmental  functions,  is  bound  to 
the  same  character  of  duties  and  liabilities 
as  to  such  privileges  and  benefits  as  are  im- 
posed upon  private  individuals,  although  no 
statute  so  provides.  Updike  v.  Omaha,  30: 
589,  127  N.  W.  229,  87  Neb.  228. 

317.  General,  constitutional,  and  statu- 
tory provisions  giving  a  right  of  action  for 
wrongful  death  do  not  apply  to  injuries 
caused  by  municipal  boards  in  the  perform- 
ance of  their  governmental  functions. 
Smith  V.  Commissioners  of  Sewerage, 
38:  151,  143  S.  W.  3,  146  Ky.  562. 

(Annotated) 

318.  A  municipal  corporation  is  within 
the  operation  of  a  statute  providing  that 
when  a  death  is  caused  by  the  wrongful  act 
of  any  person  or  corporation,  his  personal 
representative  may  maintain  an  action 
therefor  if  decedent  might  have  done  so  had 
he  lived.  Keever  v.  Mankato,  33:  339,  129 
N.  W.   158,   113  Minn.  55. 

319.  The  duty  of  a  city  to  so  use  its  own 
property  as  to  do  no  unnecessary  injury  to 
others  extends  to  effects  produced  by  the 
use,  beyond  the  limits  of  the  property.  Wi- 
nona V.  Botzet,  23:  204,  169  Fed.  321,  94 
C.  C.  A.  563. 

320.  The  duty  of  a  city  to  exercise  rea- 
sonable care  to  keep  its  bridge  or  street  rea- 
sonably safe  for  travelers  is  not  limited  to 
acts  of  commission  and  omission  within  the 
limits  of  the  bridge  or  street,  but  extends  to 
those  outside  such  limits,  that  render  it  un- 
safe for  travelers.  Winona  v.  Botzet,  23: 
204,  169  Fed.  321,  94  C.  C.  A.  563. 

321.  Damages  sustained  by  injuries  to 
persons,  as  well  as  to  property,  are  recov- 
erable for  the  breach  by  a  city  of  its  duty 
so  to  use  its  property  not  within  the  limits 
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of  a  bridge  and  street  under  its  control  as 
to  keep  the  highway  within  the  limits  there- 
of reasonably  safe  for  travelers.  Winona  v. 
Botzet,  23:  204,  169  Fed.  321,  94  C.  C.  A. 
563. 

322.  An  ordinance  charging  municipal 
authorities  with  the  care  of  city  lamps  and 
lamp  pillars  does  not  include  the  service 
pipes  which  convey  the  gas  from  the  mains 
to  the  lamps,  and  which  the  gas  company 
has  undertaken  to  keep  in  repair.  Consol- 
idated Gas  Co.  V.  Connor,  32:  809,  78  Atl. 
725,   114  Md.  140. 

323.  Liability  of  a  municipality  for 
injury  to  property  abutting  on  a  highway 
by  water  flowing,  during  a  rainstorm,  into 
its  cellar  through  an  excavation  negligent- 
ly left  by  the  municipality  in  the  highway 
which  it  was  repairing,  is  not  imposed  by 
a  statute  providing  that  any  person  injured 
in  property  by  means  of  a  defective  road 
may  recover  damages  from  the  person  bound 
to  keep  it  in  repair.  Salzman  v.  New  Ha- 
ven, 22:  333,  71  Atl.  500,  81  Conn.  389. 

( Annotated ) 

324.  A  municipal  corporation  which,  in 
constructing  a  new  street  upon  a  hillside, 
builds  an  embankment  in  front  of  an  abut- 
ting lot,  thereby  increasing  the  lateral  pres- 
sure upon  the  lot  to  such  an  extent  as  to 
cause  the  soil  thereof  to  slip  and  destroy 
a  building  thereon,  is  liable  to  the  owner 
thereof  for  such  consequential  injuries. 
Kunst  v.  Grafton,  26:  1201,  67  S.  E.  74,  67 
W.  Va.  20. 

325.  A  municipal  corporation  cannot  be 
held  liable  for  injuries  to  a  child  who 
catches  hold  of  the  chains  of  a  dump  wagon 
used  for  street-cleaning  purposes  just  as 
it  is  about  to  be  dumped,  on  the  theory  that 
the  municipality  is  maintaining  an  attrac- 
tive nuisance.  Bruhnke  v.  La  Crosse,  50: 
1147,  144  N.  W.  1100,  155  Wis.  485. 

(Annotated) 
Negligence  in  maintenance  of  jail. 

326.  The  maintenance  by  a  municipal 
corporation  of  a  lockup  or  jail  for  the  con- 
finement of  persons  under  arrest  is  a  gov- 
ernmental function,  for  negligence  in  the 
performance  of  which  it  is  not  liable  to  per- 
sons injured.  Carty  v.  Winooski,  2:  95,  62 
Atl.  45,  78  Vt.  104.  (Annotated) 
Imponnding  animals. 

327.  Neither  a  municipal  corporation  nor 
its  mayor  can  be  held  liable  in  damages  for 
impounding  animals  under  an  ordinance  en- 
acted under  statutory  authority,  although 
the  act  in  the  particular  instance  may  have 
been  wrongful.  Gregg  v.  Hatcher,  27:  138, 
125  S.  W.  1007,  94  Ark.  54.  (Annotated) 
Explosion  of  peanut  roaster  on  side- 

Tvalk. 

328.  A  village  whose  trustees  fail  for 
weeks  to  interfere  with  the  maintenance  of 
a  peanut  roaster  upon  the  sidewalk,  with 
knowledge  that  there  is  danger  of  its  ex- 
plosion and  consequent  injury  to  travelers, 
is  liable  for  injury  to  a  passer-by  through 
explosion  of  the  machine.  Frank  v.  War- 
saw, 31:676,  92  N.  E.  17,  198  N.  Y.  463. 
Ball  playing  in  street. 

329.  A  municipal  corporation  is  not  lia- 
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We  for  injury  to  a  traveler  by  a  ball  with 
which  boys  were  playing  in  a  public  street, 
according  to  a  custom  indulged  in  for  a 
long  time.  Goodwin  v.  Reidsville,  42:  862, 
76  S.  E.  232,  160  N.  C.  411.  (Annotated) 
Fires. 

Liability  for  loss  of  property  by  fire  where 
defect  in  roa^l  causes  delay  of  fire  ap- 
paratus, see  Proximate  Cause,  47. 

330.  A  municipal  corporation  is  not  liable 
for  the  burning  of  property  of  an  abutting 
owner  by  sparks  from  a  defectively  con- 
structed and  negligently  managed  roller 
with  which  its  agents  are  repairing  a  street. 
Alberts  v.  Muskegon,  6:  1094,  109  N.  W. 
262,  146  Mich.  210.  (Annotated) 

331.  The  maintenance  of  a  dump  for  the 
reception  of  waste  materials  gathered  from 
the  streets,  alleys,  and  private  premises  of 
a  city  is  for  its  private  and  corporate  con- 
venience, so  that  the  city  will  be  liable  in 
ca"'  it  is  so  negligent! v  managed  that  fire 
spreads  from  it  and  destroys  property  in 
the  vicinit;  although  the  supervision  of  the 
dump  is  in  the  health  department.  Denver 
V.  Davis,  6:  1013,  86  Pac.  1027,  37  Colo.  370. 

( Annotated ) 

332.  A  municipal  corporation  which  re- 
quires a  street,  upon  which  a  contractor 
is  making  repairs,  to  be  kept  open  for 
public  travel,  is  liable  for  permitting  in- 
flammable material  to  be  deposited  therein 
in  such  close  proximity  to  the  property  of 
an  abutting  owner  as  to  amount  to  a  wilful 
or  wanton  or  negligent  disregard  of  the 
rights  of  the  abutting  owner,  and  to  remain 
there  for  an  unreasonable  time,  which  be- 
comes ignited  and  sets  fire  to  and  destroys 
the  building  of  such  owner.  Charles  Eneu 
Johnson  Co.  v.  Philadelphia,  42:  512,  84  Atl. 
1014,  236  Pa.  510. 

Frightening  of  horse. 
See  also  infra,  347. 

333.  The  blowing  of  a  municipal  water- 
works whistle  by  a  waterworks  employee, 
by  order  of  the  city,  at  5  P.  M.,  to  give  no- 
tice to  union  men  and  city  employees  of  the 
end  of  their  day's  work,  which  whistle  is 
also  connected  with  the  fire-alarm  system 
and  is  used  to  give  notice  automatically, 
by  its  blasts,  of  fires  and  their  location, 
upon  the  sending  in  of  an  alarm,  is  an  act 
in  the  exercise  of  the  city's  private,  corpo- 
rate power  to  maintain  waterworks  and  to 
care  for  its  own  property,  and  not  in  the 
exercise  of  its  governmental  power  to  pro- 
tect itself  and  its  inhabitants  from  fire. 
Winona  v.  Botzet,  23:  204,  169  Fed.  321,  94 
C.  C.  A.  563. 

334.  The  blowing,  by  order  of  the  city 
council,  of  a  municipal  waterworks  whistle 
used  for  fire-alarm  purposes,  to  warn  union 
men  and  city  employees  of  the  time  of  day, 
which  can  be  heard  for  several  miles,  and 
which  has  for  years  frightened  horses  in  a 
nearby  public  bridge,  constitutes  a  failure 
by  the  city  to  discharge  its  duty  to  so  use 
its  property  as  to  do  no  unnecessary  dam- 
age to  others,  and  its  duty  to  use  reasonable 
care  to  keep  its  bridge  reasonably  safe  for 
travelers,  Winona  v.  Botzet,  23:  204,  169 
Fed.  321,  94  C.  C.  A.  563. 
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Dangerons  premises;  ponds. 

Notice   of   dangerous   character   of   opening 

in  fiume,  see  Notice,  14. 
Question  for  jury  as  to,  see  Trial,  548,  549. 

335.  The  maintenance  of  a  park  by  a 
city  for  the  sole  benefit  of  the  public,  and 
not  for  any  profit  or  benefit  of  the  mu- 
nicipal corporation,  is  a  governmental  or 
public  function.  Harper  v.  Topeka,  51: 
1032,  139  Pac.  1018,  92  Kan.  11. 

336.  That  a  municipal  corporation  has 
exercised  its  authority  to  rent  a  portion  of 
a  public  park  does  not  render  it  liable  for 
injury  to  a  pedestrian  who  falls  over  a 
water  supply  pipe  in  a  portion  of  the  park 
not  rented,  where  the  maintenance  of  the 
pipe  or  its  condition  was  in  no  way  con- 
nected with  the  lease.  Bisbing  v.  Asbury 
Park  (N.  J.  Err.  &  App.)  33:  523,  78  Atl. 
196,    80    N.    J.    L.    416.  (Annotated) 

337.  A  town  which  undertakes  to  let 
"common  land"  for  the  erection  of  summer 
cottages  thereon,  and  to  construct  and  main- 
tain the  necessary  ways  to  make  the  prop- 
erty accessible  for  that  purpose,  is  liable 
in  damages  for  injuries  suffered  by  one 
rightfully  using  the  way  through  its  negli- 
gence in  permitting  it  to  remain  in  an  un- 
safe condition.  Davis  v.  Rockport,  43:  1139, 
100  N.  E.  612,  213  Mass.  279. 

338.  A  municipal  corporation  which  right- 
fully attempts  to  operate  for  its  own  benefit. 
a  farm  within  its  limits  is  liable  for  in- 
jury to  one  rightfully  on  the  premises, 
through  a  step  which  it  negligently  permits- 
to  become  out  of  repair.  Libby  v.  Portland, 
26:  141,  74  Atl.  805,  105  Me.  370. 

339.  A  municipal  corporation  is  not  lia- 
ble for  the  drowning  of  a  person,  caused  by 
the  dilapidated  condition  of  a  pier  at  which 
he  attempted  to  land  from  a  boat,  where 
the  pier,  which  had  been  private,  had  been 
acquired  for  public  purposes,  but  had  been 
permitted  to  lie  for  many  years  without  im- 
provement, if  it  had  not  been  thrown  open 
to  the  public,  although  the  municipality 
had  permitted  some  use  of  it  under  special 
license,  and  had  not  excluded  from  it  per- 
sons resorting  there  to  fish  or  swim.  Birch 
v.  New  York,  18:  595,  83  N.  E.  51,  190  N.  Y. 
397.  (Annotated) 
—  injuries  to  children. 

340.  A  municipality  is  not  liable  for  the 
death  of  a  young  boy  caused  by  his  break- 
ing through  thin  ice  on  a  pond,  which  is  a 
reproduction  of  a  natural  pond,  in  a  park 
maintained  by  the  municipality  in  its  gov- 
ernmental capacity,  although  no  precau- 
tion has  been  taken  to  keep  children  from 
playing  about  the  pond  or  from  skating 
and  sliding  thereon,  since  such  a  pond  is 
not  an  attractive  nuisance.  Harper  v.  To- 
peka, 51:  1032,   139   Pac.   1018,  92  Kan.   11. 

341.  The  conditions  necessary  to  liability 
under  the  doctrine  of  the  turntable  cases 
are  not  necessary  to  hold  a  municipality 
liable  for  the  death  of  a  child  drowned  in  a 
dangerous  pond  in  a  public  park,  where 
it  had  a  perfect  right  to  play.  Capp  v.  St. 
Louis,  46:  731,  158  S.  W.  616,  251  Mo.  345. 

342.  A  municipal  corporation  may  be 
found  negligent  in  maintaining  in  a  public 
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park,  where  many  children  resort  to  play,  a 
pond  several  feet  deep  formed  in  a  small 
stream  in  which  they  are  in  the  habit  of 
wading,  by  water  from  a  storm  sewer  which 
the  municipality  turned  into  the  stream,  so 
as  to  render  it  liable  for  the  doatli  of  a 
child  drowned  while  playing  there.  Capp  v. 
St.  Louis,  46:  731,  158  S.  W.  616,  251  Mo. 
345. 

343.  A  municipal  corporation  which  main- 
tains an  opening  in  a  flume  in  which  water 
is  running,  on  a  space  used  by  children  as 
a  playground  adjoining  a  public  highway, 
is  liable  for  the  death  of  a  child  which  falls 
into  the  opening  and  is  drowned,  if  the 
opening  was  likely  to  be  attractive  and  al- 
luring to  children,  even  though  the  chil- 
dren are  trespassers  in  playing  there. 
Bjork  V.  Tacoma,  48:  331,  135  Pac.  1005,  76 
Wash.    225. 

344.  A  city  is  not,  on  the  theory  of  at- 
tractive nuisance,  liable  for  the  death  of 
a  small  child  which  is  drowned  in  a  shal- 
low stream  of  warm  mineral  water  which 
the  city  permits  to  flow  in  an  open  ditch 
along  the  roadside,  where  children  were 
shown  to  be  afraid  of,  and  did  not  play  in, 
the  stream.  Charvoz  v.  Salt  Lake  City, 
45:  652,  131  Pac.  901,  42  Utah,  455. 
Blasting. 

Firing  blast  near  highway  as  defect  in  the 

way,  see  Highways,  205. 
Blasting    by    independent    contractor,    see 

Master  and  Sebvakt,  1014,  1015. 
See  also  infra,  359. 

345.  A  municipal  corporation  cannot 
claim  exemption  from  liability  for  damages 
to  a  building,  caused  by  its  negligence  in 
blasting  a  ditch  for  a  sewer  in  an  alley  at 
the  side  of  the  building,  on  the  ground  that 
the  work  is  of  public  benefit  or  even  a  pub- 
lic necessity.  Cherry  vale  v.  Study  vin,  11: 
385,  91  Pac.  60,  76  Kan.  285. 

346.  To  entitle  the  owner  of  a  building  to 
recover  damages  for  an  injury  thereto,  due 
to  blasting  carried  on  by  the  municipality 
while  constructing  a  sewer  in  an  alley  ad- 
joining the  building,  he  must  show  that  the 
injury  resulted  from  the  negligent  explosion 
of  unnecessarily  powerful  blasts,  and  that 
it  was  not  incidental  to  a  careful  prosecu- 
tion of  the  work  with  due  regard  to  the 
place  and  surroundings.  Cherryvale  v. 
Study  vin,  11:  385,  91  Pac.  60,  76  Kan.  285. 

347.  A  municipal  corporation  which  with- 
out charter  authority  is  attempting  to  op- 
erate a  stone  quarry  to  secure  material  for 
the  repair  of  its  streets  is  not,  although  the 
duty  to  maintain  its  streets  in  order  is 
imposed  by  charter,  liable  for  injuries  due 
to  the  frightening  of  a  horse  being  driven 
on  a  highway,  by  blasting  in  the  quarry. 
Radford  v.  Clark,  38:  281,  73  S.  E.  571,  113 
Va.    199.  (Annotated) 

348.  That  a  municipal  corporation  is 
bound  to  keep  its  streets  in  safe  condition 
does  not  render  it  liable  for  injury  to  a 
person  in  the  street  by  a  rock  thrown  by  a 
blast  set  off  on  property  near  the  street 
by  a  person  for  whose  act  it  is  not  responsi- 
ble. Braun&.ein  v.  Louisville,  42:  538,  143 
S.  W.  372,  146  Ky.  777. 
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From  fireworks. 

Discharge   across   highway,   see  Highways, 

204. 
See  also  infra,  360. 

349.  A  municipal  corporation  which,  im- 
der  statutory  authority,  is  engaged  in  dis- 
playing fireworks  on  a  public  playground 
for  the  entertainment  of  the  public,  is  not 
liable  for  injury  to  a  bystander  by  the 
negligent  discharge  of  a  Vockot.  Kerr  v. 
Brookline,  34:  464,  04  N.  E.  257,  208  Mass. 
190.  (Annotated) 

350.  The  display  of  fireworks  consisting 
in  part  of  bombs,  fired  from  mortars,  in  a 
city  street  with  reasonable  space  for  aaic 
and  efficient  management,  under  the  con- 
trol of  experts,  for  the  celebration  of  a  po- 
litical victory,  is  not  a  nuisance  per  ae, 
making  the  municipality  liable  for  injurie.s 
to  a  bystander  due  to  the  explosion  of  a 
mortar,  where  such  articles  are  regarded  as 
safe  by  experts,  none  having  been  known  to 
explode  before  by  the  one  giving  the  exhibi- 
tion, a  man  of  more  than  thirty  years'  ex- 
perience, and  the  cause  of  the  explosion  is 
not  capable  of  explanation;  but  the  circum- 
stances under  which  it  was  given  may  be 
such  as  to  justify  the  jury  in  finding  it  to 
be  a  nuisance  in  fact.  Melker  v.  New  York, 
16:  621,  83  N.  E.  565,  190  N.  Y.  481. 

( Annotated ) 
Injury  by  mob. 

Notice  of  claim  for  injury,  see  infra,  471. 
Evidence  in  action  for  damages  caused  by 

mob,  see  Evidence,  824. 
Question  for  jury,  see  Trial,  635. 
Correctness  of  instruction  as  to,  see  Trial, 

1062. 

351.  A  mob  or  riot,  within  the  meaning 
of  a  statute  making  the  municipality  lia- 
ble for  injury  to  property  cavised  thereby, 
does  not  exist  where  a  few  boys  and  young 
men,  on  election  day  when  others  are  gath- 
ering material  for  election  bonfires,  partial- 
ly demolish  an  unoccupied,  dilapidated 
house,  but  run  away  upon  the  approach  of 
a  policeman.  Adamson  v.  New  York,  10: 
925,  80  N.  E.  937,  188  N.  Y.  255. 

( Annotated ) 

352.  A  railroad  company  in  possession  of 
cars  of  other  companies  in  the  regular 
course  of  its  business  as  a  common  carrier 
is  within  the  protection  of  a  statute  making 
a  city  liable  in  case  property  is  destroyed 
by  a  mob,  "to  an  action  by  or  in  behalf  of 
the  person  whose  property  was  thus  de- 
stroyed," for  three  quarters  of  the  value  of 
the  property,  under  a  title  indicating  a  pur- 
pose to  indemnify  "owners  of  property." 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Chicago, 
44:  358,  89  N.  E.   1022,  242  111.  178. 

( Annotated ) 

353.  Members  of  a  charivari  party  who 
forcibly  place  a  bride  and  groom  in  a  wagon 
against  their  will,  and  drive  them  up  and 
down  the  streets,  are  engaged  in  an  act  of 
unlawful  violence  within  the  meaning  of  a 
statute  making  cities  liable  for  injuries 
done  by  mobs,  notwithstanding  that  such 
persons  act  in  fun,  and  intend  no   perious 
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harm  to  anyone.     Cherryvale  v.   Hav.man, 
33:  645,    101    Pac.    994,   80   Kan.    170. 

(Annotated) 
As  to  contagions  diseases. 

Right  to  remove  person  afiiicted  with  com- 
municable disease  into  adjoining  town, 
see  Hospitals,  1. 
See  also  infra,  415. 

354.  A  municipal  corporation  is  not,  be- 
cause of  the  detention  in  the  calaboose  of  a 
person  afflicted  with  smallpox  and  the  burn- 
ing of  his  clothing  upon  the  premises,  liable 
to  occupants  of  adjoining  apartments,  who 
allege  that  they  contracted  the  disease  from 
such  acts.  Evans  v.  !'.ankakee,  13:  1190,  83 
N.   E.  223,   231    III.   223.  (Annotated) 

Nuisance. 

Injury  by  electricity,  see  Electbicity,  50. 
Liability  for  injury  from  nuisance  in  high- 
way, see  Highways,  IV.  a,  4. 
Injimction  against,  see  Injunction,  228. 
Joint  liability  for,  see  Joint  Ckeditoks  and 

Debtors,  10. 
Who    may    maintain    action    for,    see    Nui- 
sances, 86,  87. 
Abatement  of,  see  Nuisances,  II.  c. 
Delay  in  bringing  suit  to  abate,  see  Lim- 
itation OF  Actions,  67. 
Nuisance  created  by  means  of  surface  water, 

see  Nuisances,  87. 
Prescriptive    right    to    maintain,    see    Nui- 
sances, 183. 
Criminal  liability,  see  Nuisances,  204. 
Allegation  as  to,  see  Pleading,  401. 
Nuisance    caused    by    discharge    of    sewage 

into  stream,  see  Waters,  226-228. 
See  also  supra,  350;   infra,  389. 

355.  A  municipal  corporation  which  ob- 
structs navigation  in  a  navigable  stream  by 
the  construction  and  maintenance  of  a 
bridge  across  it  without  legislative  author- 
ity is  liable  in  damages  to  one  specially  in- 
jured by  the  obstruction.  Tuell  v.  Marion, 
46:  35,  86  Atl.  980,  110  Me.  460. 

356.  A  municipal  corporation  is  not  liable 
for  sickness  to  its  inhabitants  arising  from 
its  failure  to  enforce  legally  enacted  ordi- 
nances imposing  penalties  for  the  mainte- 
nance of  nuisances.  Hull  v.  Roxboro, 
12:  638,  55  S.  E.  351,  142  N.  C.  453. 

(Annotated) 

357.  The  power  conferred  upon  a  munic- 
ipal corporation  to  abate  nuisances  is  gov- 
ernmental; and  a  city  is  not  liable  for 
damages  arising  from  a  private  nuisance  re- 
sulting either  from  its  omission  to  exercise 
such  power  by  the  adoption  of  appropriate 
ordinances,  or  from  the  failure  of  its  officers 
to  enforce  ordinances  adopted.  Mansfield  v. 
Bristor,  10:  806,  81  N.  E.  631,  76  Ohio  St. 
270. 

358.  The  acceptance  by  a  municipality 
of  a  charter  imposing  upon  it  the  duty  of 
removing  nuisances  does  not  create  a  con- 
tract between  it  and  the  state  that  it  will 
do  so,  a  breach  of  which  gives  a  right  of 
action  to  one  injured  by  its  failure.  Dyer 
V.  Danbury,  39:  405,  81  Atl.  958,  85  Conn. 
128. 

359.  A  municipal  corporation  is  not  lia- 
ble for  injury  through  the  fright  of  a  horse  I 
in    a    highway    by    blasting    in    an    adjoin- 
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ing  quarry,  on  the  theory  that  it  failed  to 
prevent  a  nuisance.  Radford  v.  Clark, 
38:  281,  73  S.  E.  571,  113  Va.  199. 

360.  A  municipal  corporation  cannot  be 
held  liable  on  the  ground  of  maintenance 
of  a  nuisance  for  injury  caused  by  the 
discharge  on  a  single  occasion  by  it,  under 
statutory  authority,  for  the  entertainment 
of  the  public,  of  fireworks  on  a  public  play- 
ground. Kerr  v.  Biookline,  34:  464,  94  N. 
E.  257,  208  Mass.  190. 

361.  A  municipal  corporation  is  not  liable 
for  maintaining  its  city  prison  so  that  its 
windows  overlook  adjoining  property,  de- 
stroying its  privacy,  and  permitting  in- 
mates to  make  loud  noises  and  utter 
indecent  language  within  hearing  of  per- 
sons thereon,  and  go  about  scantily  clad 
within  range  of  their  vision,  and  foul  odors 
to  issue  from  the  windows,  to  their  annoy- 
ance, although  such  things  might  consti- 
tute a  private  nuisance  and  depreciate  the 
value  of  the  adjoining  property  for  resi- 
dence purposes.  Bowling  Green  v.  Rogers, 
34:  461,  134  S.  W.  921,  142  Ky.  558. 

(Annotated) 

362.  Municipalities,  in  planning  and 
maintaining  systems  of  sewerage,  must 
make  provision  against  public  nuisances  re- 
sulting from  occurrences  naturally  and  rea- 
sonally  to  be  anticipated.  State  v.  Con- 
cordia, 20:  1050,  96  Pac.  487,  78  Kan.  250. 

363.  Legislative  power  vested  in  munici- 
palities to  build  and  maintain  sewers  does 
not  warrant  the  commission  by  such  cities 
of  a  public  nuisance.  State  v.  Concordia, 
20:  1050,  96  Pac.  487,  78  Kan.  250. 

(Annotated) 

364.  A  statute  authorizing  municipalities 
to  exercise  the  right  of  eminent  domain 
in  order  to  connect  sewers  with  creeks, 
rivers,  and  ravines  does  not  warrant  the 
commission  of  a  public  nuisance  as  a  result 
of  such  connection.  State  v.  Concordia,  20: 
1050,  96  Pac.  487,  78  Kan.  250. 

365.  That  the  connections  with  an  out- 
let of  a  sewer  are  on  private  property  does 
not  absolve  the  municipality  from  liability 
for  permitting  the  outlet  to  become  a  nui- 
sance, on  the  theory  that  it  cannot  abate  it 
without  trespassing  on  private  property, 
since  the  right  to  care  for  the  sewer  must 
be  presumed  to  accompany  the  right  to 
maintain  it,  or,  if  not,  the  nuisance  might 
be  abated  by  exercising  the  power  of  emi- 
nent domain,  or  its  use  might  be  forbidden. 
Hines  v.  Nevada,  32:  797,  130  N.  W.  181, 
150  Iowa,   620. 

366.  A  municipal  corporation  which  con- 
tracts to  maintain  a  sewer  outlet,  which  is 
permitted  to  become  a  nuisance,  is  liable  in 
damages  to  the  owner  of  neighboring  prop- 
erty which  is  injured  thereby.  Hines  v. 
Nevada,  32:  797,  130  N.  W.  181,  150  Iowa, 
620. 

367.  A  municipal  corporation  which,  by 
its  officers,  undertakes  the  construction  of  a 
sewer,  and  prescribes  the  conditions  under 
Avhich  it  may  be  used,  cannot  escape  lia- 
bility in  case  it  is  allowed  to  become  a  nui- 
sance, on  the  theory  that-  it  is  a  partner- 
ship affair,  although  the  county  and  certain 
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individual  citizens  aid  in  its  construction. 
Hines  v.  Nevada,  32:  797,  130  N.  W.  181, 
150  Iowa,  620. 

368.  A  municipal  corporation  is  n«t  re- 
lieved from  liability  for  permitting  its 
sewer  outlet  to  become  a  nuisance,  by  the 
fact  that  owners  of  property  connecting 
with  it  violate  the  condition  upon  which 
permission  to  make  the  connections  was 
granted,  by  turning  into  it  foul  matter  of  a 
prohibited  kind.  Hines  v.  Nevada,  32:  797, 
130  N.  W.  181,  150  Iowa,  620. 

369.  A  municipal  corporation  is  not  lia- 
ble for  the  death  of  a  person  from  typhoid 
fever  caused  by  its  emptying  a  free  public 
sewerage  system  into  a  stream  running 
near  his  dwelling.  Metz  v.  Asheville,  22: 
940,  64  S.  E.  881,  150  N.  C.  748. 

{ Annotated ) 
Injury  to  employee. 
Injury  to,  by  electricity,  see  Electricity, 

46,  52. 
Assumption  of  risk  of  smallpox  by  employee, 

see  Masteb  and  Servant,  501. 
Ck)ntributory    negligence    of    firerpan,    see 

Master  and  Servant,  642. 
Validity  of  requirement  that  municipalities 

compensate   injured   workmen   in   their 

employ,  see  Taxes,  41. 
Liability  of  town  for  injury  to  employee, 

see  Towns,  6,  7. 
See  also  infra,  408,  468. 

370.  A  municipal  penal  workhouse  estab- 
lished as  an  agency  of  the  state  for  the  en- 
forcement of  its  laws  and  the  ordinances  of 
the  municipality,  while  it  is  not  established 
and  cannot  be  legally  managed  and  main- 
tained merely  for  profit,  does  not,  cease  to 
be  a  public  or  governmental  agency,  so  as 
to  render  the  municipality  liable  to  an  em- 
ployee injured  therein,  because  some  revenue 
is  derived  from  the  labor  of  the  inmates, 
where  such  revenue  is  applied  to  the  pay- 
ment of  the  expenses  of  its  maintenance  and 
operation,  as  in  such  case  the  revenue  is 
merely  an  incident  to  the  main  purpose. 
Bell  V.  Cincinnati,  23:  910,  88  N.  E.  128,  80 
Ohio  St.  1. 

371.  Guards  employed  in  a  penal  work- 
house maintained  by  a  city  under  statutory 
authority,  who  by  statute  have  such  powers 
of  policemen  as  may  be  necessary  for  the 
proper  performance  of  their  duties,  are, 
while  in  the  discharge  of  such  duties,  per- 
forming services  to  the  public  in  aid  of  the 
enforcement  of  law  and  order,  and  therefore 
cannot  hold  the  city  liable  for  injuries  re- 
ceived in  the  performance  of  their  duties. 
Bell  V.  Cincinnati,  23:  910,  88  N.  E.  128,  80 
Ohio  St.  1. 

372.  A  city  which  maintains  a  workhouse 
as  agent  of  the  state,  under  statutory  au- 
thority, also  acts  in  its  governmental  ca- 
pacity in  operating,  as  an  adjunct  of  the 
workhouse,  though  2  miles  distant  there- 
from, a  stone  quarry  in  which  are  employed 
persons  condemned  to  the  workhouse  who 
are  required  by  the  statutes  to  be  kept  em- 
ployed at  hard  labor  within  the  workhouse, 
or  elsewhere  within  the  corporate  limits, 
and  therefore  is  not  liable  to  an  employee 
injured  while  superintending  the  work  in 
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the  quarry.     Bell  v.  Cincinnati,  23:  910,  88 
N.  E.  128,  80  Ohio  St.  1. 

373.  A  municipality  invested  by  statute 
with  authority  to  establish,  maintain,  and 
regulate  a  penal  workhouse  therein,  the  di- 
rectors of  public  service  being  invested  witli 
the  management  and  control  thereof  in  be- 
half of  the  corporation,  acts,  in  so  man- 
aging and  controlling  it,  in  a  governmental 
capacity,  and  not  in  a  proprietary  or  busi- 
ness relation,  to  the  inmates  or  persons  in 
its  employ.  Bell  v.  Cincinnati,  23:  910,  88 
N.  E.  128,  80  Ohio  St.  1.  (Annotated) 

374.  A  municipal  corporation  is  not  lia- 
ble for  the  death  of  its  employee  from  in- 
juries indicted  upon  him  in  the  performance 
of  an  ultra  vires  act.  Switzer  v.  Harrison- 
burg, 2:  910,  52  S.  E.  174,  104  Va.  533. 

(Annotated) 

375.  A  city  is  not  liable  for  the  act  of  a 
police  officer  in  taking  a  person  who  had  been 
exposed  to  smallpox  into  a  house  occupitd 
by  members  of  the  fire  department,  and  ex- 
posing them  to  the  contagion,  in  conse- 
quence of  which  one  of  them  contracted  the 
disease.  Lynch  v.  North  Yakima,  12:  261, 
80  Pac.  79,  37  Wash.  657. 

376.  A  municipal  corporation,  in  con- 
structing a  bridge  as  part  of  its  highway 
system,  acts  in  its  ministerial  capacity,  and 
is  therefore  liable  for  negligent  injury  to 
employees  engaged  in  the  work.  Engelking 
V.  Spokane,  29:  481,  110  Pac.  25,  59  Wash. 
446. 

377.  A  public  board  of  a  municipal  cor- 
poration chartered  for  the  purpose  of  con- 
structing a  public  sewer  is  not  liable  for 
injuries  negligently  inflicted  upon  employ- 
ees engaged  in  the  performance  of  the 
work,  where  the  statute  requires  the  com- 
mission to  devote  all  money  in  its  hands 
to  the  construction  of  the  sewer.  Smith 
v.  Commissioners  of  Sewerage,  38:  151, 
143  S.  W.  3,  146  Ky.  562. 

378.  A  convict  breaking  stone  for  a  mimic- 
ipality  cannot  hold  it  liable  for  injury  to 
him  by  a  splinter  from  a  tool  handled  by 
another  convict,  although  the  defective  con- 
dition of  the  tool  which  caused  the  splinter 
to  fly  was  due  to  the  negligence  of  the 
municipal  officers.  Jackson  v.  Owingsville, 
25:  180,   121   S.  W.   672,  —  Ky.  — . 

( Annotated ) 

2.  For  acts  of  officers  or  agents. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Prejudicial  error  in  action  to  recover  for 
negligent  injuries  inflicted  by  agent,  see 
Appeal  and  Error,  1167. 

Evidence  in  action  for  injuries  resulting 
from  negligence  of  street  contractor, 
see  Evidence,  764, 

Admissibility  of  declaration  of  officer,  see 
Evidence,  1417. 

For  defects  or  obstructions  In  streets,  see 
Highways,  IV.  a,  2. 

Negligence  of  driver  of  team  hired  to  per- 
form work  on  public  streets,  see  Maste» 
AND  Servant,  43. 
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Criminal  liability  for  nuisance,  see  Nuis- 
ances, 204. 

Right  of  action  against  city  for  giving  er- 
roneous level  for  street  grade,  see  Pab- 

TIES,  5. 

Liability  of  town,  see  Towns,  6. 

See  also  supra,  374,  378;  infra,  466,  467. 

379.  A  municipal  corporation  is  not  an- 
swerable for  the  torts  of  its  officers  and 
agents  outside  the  scope  of  their  lawful 
powers  and  duties.  Marth  v.  Kingfisher, 
i8:  1238,  98   Pac.  436,  22   Okla.  602, 

380.  Municipalities  are  not  liable  in  dam- 
ages for  injuries  to  property  caused  by  the 
wrongful  acts  of  the  officers  or  agents  of 
the  municipalities,  where  such  wrongful 
acts  are  not  done  in  the  exercise  of  any  au- 
thority or  duty  conferred  by  law  upon  the 
municipalities.  Scott  v.  Tampa,  42:  908,  55 
So.  983,  62  Fla.  295. 

381.  A  municipal  corporation  is  not 
liable  for  tortious  acts  committed  by  its 
officers  and  agents,  unless  the  acts  com- 
plained of  were  committed  in  the  exercise 
of  some  corporate  power  conferred  upon  it 
by  law,  or  in  the  performance  of  some  duty 
imposed  upon  it  by  law.  Such  a  corporation 
may  be  liable  in  damages  for  injuries  to 
others  proximately  resulting  from  the  doing 
by  its  officer,  in  an  unauthorized  manner, 
of  a  lawful  and  authorized  act,  but  not  for 
doing  an  unlawful  or  prohibited  act.  Scott 
V.  Tampa,  42:  908,  55  So.  983,  62  Fla.  295. 

382.  To  create  a  liability  against  a  mu- 
nicipality for  the  torts  of  its  agents,  the  act 
done  by  the  officers  or  agents  of  the  munici- 
pality that  causes  injury  to  another  must 
be  within  the  scope  of  the  corporate  author- 
ity of  the  municipality  as  prescribed  by  its 
charter,  or  by  positive  enactment.  If  the 
act  complained  of  is  wholly  outside  of  any 
and  all  the  authority  and  duties  of  the 
municipality,  it  is  not  in  any  event  liable. 
Scott  v.  Tampa,  42:  go8,  55  So.  983,  62  Fla. 
295. 

383.  The  doctrine  of  respondeat  superior 
cannot  be  invoked  so  as  to  render  a  city 
liable  for  the  misfeasance  of  its  officers  in 
the  performance  of  governmental  functions. 
Edson  V.  Olathe,  36:  861,  105  Pac.  521,  81 
Kan.  328,  107  Pac  539,  82  Kan.  4. 

384.  Failure  of  a  superintendent  of  police 
to  take  the  bond  from  a  police  officer  au- 
thorized by  ordinance,  before  permitting 
him  to  exercise  the  duties  of  his  office,  does 
not  render  the  municipality  liable  for  a 
tort  committed  by  such  officer  in  the  per- 
formance of  his  duty,  since  it  is  in  the 
exercise  of  a  governmental  function. 
Looney  v.  Sioux  City,  51:  546,  145  N.  W. 
287,  163  Iowa,  604. 

385.  A  small  rural  village  is  not  liable 
for  the  death  of  a  prisoner  because  of  the 
act  of  its  officer  in  placing  him  in  a  cell 
in  a  wooden  building,  without  watchman 
or  guard,  while  so  intoxicated  that  he  can- 
not help  himself,  because  of  which  he  is 
burned  to  death  by  the  accidental  burning 
of  the  building.  Nichols  v.  Fountain,  52: 
942,  80  S.  E.  1059,  165  N.  C.  166. 

386.  A  municipal  corporation  which. 
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under  statutory  authority,  organizes  and 
attempts  to  maintain  a  public  library  for 
the  use  of  its  innabitants,  is  liable  for  in- 
jury caused  by  the  negligence  of  a  library 
employee  in  transporting  books  by  auto- 
mobile from  one  branch  of  the  library  to 
another.  Johnston  v.  Chicago,  45:  1167, 
101  N.  E.  960,  258  111.  494. 

387.  A  municipal  corporation  which, 
under  statutory  autliority,  organizes  a 
public  library  and  appoints  the  directors 
thereof,  and  not  the  library,  is  liable  for 
the  negligence  of  library  employees  in  the 
performance  of  their  duties.  Johnston  v. 
Chicago,  45:  1 167,  101  N.  E.  960,  258  111. 
494. 

388.  A  municipal  corporation  is  not  liable 
in  damages  to  one  injured  through  failure 
of  its  officers  to  obey  an  ordinance  making 
it  their  duty  to  prevent  dogs  from  running 
at  large  on  the  streets.  Addington  v.  Lit- 
tleton, 34:  1012,  115  Pac.  896,  50  Colo.  623. 

389.  A  municipal  corporation  is  not  liable 
for  injuries  inflicted  upon  a  person  on  a 
neighboring  highway  by  the  negligence  of 
its  servants  in  operating  a  quarry  at  its 
workhouse,  although  by  their  negligence 
they  create  a  nuisance  and  render  the  way 
unsafe,  since  they  are  discharging  a  govern- 
mental function.  Braunstein  v.  Louisville, 
42:  538,  143  S.  W.  372,  146  Ky.  777. 

390.  A  municipal  corporation  is  riot  liable 
for  the  act  of  its  officers  in  forcibly  expel- 
ling a  voluntary  association  from  rooms 
occupied  by  it,  locking  the  doors  against 
it,  destroying  its  furniture,  and  confiscating 
its  books  and  papers,  since  such  acts  were 
not  within  the  authority  of  the  munici- 
pality. Scott  V.  Tampa,  42:  908,  55  So. 
983,  62  Fla.  295.  (Annotated) 
'Wrongful  revocation  of  license. 

391.  A  municipality  is  not  liable  in  tort 
for  mistaken  action  of  the  city  council  in 
attempting  to  revoke  a  license  to  sell  intox- 
icating liquors.  Claussen  v.  Luverne,  15: 
698,  115  N.  W.  643,  103  Minn.  491. 

(Annotated) 
Repeal  of  franchise. 

392.  A  city  is  not  liable  in  damages  for 
the  repeal  of  a  street  railway  franchise 
ordinance  which  does  not  engage  the  city  in 
any  private  proprietary  capacity.  Edson 
V.  Olathe,  36:  861,  105  Pac.  521,  81  Kan. 
328,    107    Pac.    639,    82    Kan.    4. 

(Annotated) 

393.  A  city  is  not  liable  for  the  mis- 
feasance of  its  officers  in  passing  an  ordi- 
nance repealing  a  street  railway  franchise 
ordinance  which  did  not  engage  the  city 
in  any  private  proprietary  capacity,  since 
in  so  doing  they  were  acting  in  a  govern- 
mental capacity  with  respect  to  matters  of 
public  concern.  Edson  v.  Olathe,  36:  861, 
105  Pac.  521,  81  Kan.  328,  107  Pac.  539, 
82  Kan.  4. 

394.  A  city  is  not  liable  in  damages  for 
the  conduct  of  its  officers  in  publishing,  as 
required  in  order  that  it  might  acquire  the 
quality  of  law,  and  subsequently  enforcing, 
an  ordinance  repealing  a  street  railway 
franchise  ordinance  which  did  not  engage 
the  city  in  any  private  proprietary  capacity. 
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Edson  V.   Olathe,  36:  861,   105  Pac.   521,  81 
Kan.   328,   107   Pac.   539,  82   Kan.  4. 
Obstrnction  of  streazn. 

395.  A  municipal  corporation  is  not  liable 
for  injury  caused  by  tbe  backing  of  the 
water  of  a  stream  flowing  througli  its  limits 
onto  the  property  of  an  upper  proprietor, 
by  a  wire  netting  stretched  across  the 
stream  by  police  officers  to  rescue  the  body 
of  a  person  drowned  in  the  stream,  and 
negligently  permitted  to  remain  there  until 
it  formed  a  dam  of  floating  material  which 
backed  the  water  and  caused  the  injury, 
since  the  act  was  done  in  the  performance 
of  a  governmental  duty.  Sehy  v.  Salt  Lake 
City,  42:  915,  126  Pac.  691,  41  Utah,  535. 

(Annotated) 
Highway  officers. 

396.  The  making  and  improving  of  streets 
by  a  municipal  corporation  relate  to  its 
corporate  interests  only,  and  it  is  therefore 
liable  for  the  wrongful  acts  of  its  agent  in 
performing  such  duties.  Barree  v.  Cape  Gi- 
rardeau, 6:  1090,  95  S.  W.  330,  19,"  Mo.  382. 

397.  A  municipal  corporation  is  liable  for 
an  assault  by  its  agent  engagsd  in  the  re- 
pair of  a  street,  upon  the  lessee  of  a  street 
railroad  who  is  attempting  to  remove  from 
his  tracks  stone  a:-d  gravel  dejjcsited  there 
by  such  agent  in  such  a  manner  as  to  pre- 
vent the  operation  of  the  cars.  Barree  v. 
Cape  Girardeau,  6:1090,  95  S.  W.  330,  197 
Mo.  382.  (Annotated) 

398.  A  highway  agent  who,  under  direc- 
tion of  a  selectman,  attempts  to  break  an 
ice  jam  in  a  river  which  is  flooding  a  high- 
way, is  a  public  officer  for  whose  negligent 
acts  the  town  is  not  responsible.  Wheeler 
V.  Gilsum,  3:  135,  62  Atl.  597,  73  N.  H. 
429. 

399.  A  town  is  not  bound  to  take  active 
measures  to  protect  private  property  from 
the  consequences  of  the  negligent  act  of  a 
public  officer  in  attempting  to  protect  its 
highway  from  the  effects  of  an  ice  jam 
which,  combined  with  the  ice,  threatens  the 
destruction  of  such  property.  Wheeler  v. 
Gilsum,  3:  135,  62  Atl.  597,  73  N.  H.  429. 
Park  commissioners. 

400.  That  a  city  charter  creates  a  park 
conunission  to  be  appointed  by  the  mayor 
and  to  have  charge  of  the  city's  parks 
does  not  make  the  members  state  officers, 
for  whose  acts  the  city  will  not  be  responsi- 
ble. Denver  v.  Spencer,  2:  147,  82  Pac.  590, 
34  Colo.  270. 

401.  A  municipal  corporation  is  liable 
for  negligent  acts  of  its  park  commission 
in  constructing  a  stand  in  a  park  for  the 
convenience  of  the  public  so  insecurely  that 
it  collapses  under  the  weight  of  persons  us- 
ing it.  Denver  v.  Spencer,  2:  147,  82  Pac. 
590,  34  Colo.  270.  (Annotated) 
As  to  fire. 

See  supra,  330-332. 

As  to  flrexirorks. 

See  supra,  349,  350. 

In  w^orkkouse. 

See  supra,  289. 

In  fire  department. 

Measure  of  damages  to  one  injured  by  fire 

wagon,  see  Damages,  408. 
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Question  for  jury  as  to  purpose  of  flushing 

hydrant,  see  Thial,  284. 
See  also   infra,  411. 

402.  A  municipal  corporation  is  not  liable 
for  injury  to  a  lawn  liy  a  horse  kept  for  the 
use  of  the  fire  department,  which  escapes 
from  custody  through  the  negligence  of  one 
of  the  employees  of  that  department.  Cun- 
ningham V.  Seattle,  4:  629,  82  Pac.  143,  40 
Wash.  69.  (Annotated) 

403.  A  municipal  corporation  is  not  liable 
for  negligence  of  an  employee  of  its  fire  de- 
partment in  running  down  a  traveler  on  the 
highway.  Higgins  v.  Superior,  13:  994,  114 
N.  W,  490,  134  Wis.  264. 

404.  A  municipal  corporation  is  not  liable 
for  injuries  to  a  traveler  on  the  highway 
who  is  run  down  by  the  negligent  driving  of 
fire  apparatus  by  an  incompetent  and  reck- 
less driver,  knowingly  selected  and  re- 
tained by  the  city  officials,  although  by  his 
selection  and  retention  they  are  remiss  in 
their  official  duties.  Higgins  v.  Superior,  13: 
994,  114  N.  W.  490,  134  Wis.  264. 

405.  Ileckless  driving  by  an  intemperate 
and  incompetent  person  who  is  permitted  by 
a  municipal  corporation  to  drive  the  horses 
of  its  fire  department  does  not  render  the 
municipality  liable  for  injuries  inflicted  upon 
a  traveler  whom  he  runs  down,  on  the  theo- 
ry that  his  acts  are  in  legal  effect  an  ob- 
struction of  the  streets  for  which  the 
municipality  is  responsible.  Higgins  v.  Su- 
perior, 13:  994,  114  N.  W.  490,  134  Wis.  264. 

406.  A  borough  is  liable  for  private  injury 
caused  by  the  negligence  of  an  employee  in 
flushing  a  borough  hydrant,  if  the  flushing 
is  an  incident  of  its  regular  water  service, 
but  not  if  it  is  incident  to  its  fire-depart- 
ment service,  Judson  v.  Winsted,  15:  91, 
68  Atl.  999,  80  Conn.  384. 

407.  That  a  hj^drant  is  a  part  of  a  bor- 
ough's water  system,  and  is  flushed  under 
the  supervision  of  the  superintendent  of  the 
water  department,  does  not  prevent  the 
flushing  from  being  so  incident  to  the  fire 
service  alone  as  to  relieve  the  borough  from 
liability  for  injuries  through  negligent  per- 
formance of  the  act.  Judson  v.  Winsted, 
15:  91,  68  Atl.  999,  80  Conn.  384. 

408.  A  city  is  not  liable  to  an  employee 
of  the  fire  department  for  the  negligence  of 
those  in  charge  of  that  department  in  fail- 
ing to  have  proper  apparatus  for  the  train- 
ing of  horses,  and  in  furnishing  vicious 
horses  for  the  use  of  the  employees  without 
notice  to  them,  by  reason  of  which  an  em- 
ployee is  injured  by  a  kick  from  a  horse 
which  he  is  engaged  in  training  for  the 
service.  Lynch  v.  North  Yakima,  12:  261, 
80  Pac.  79,  37  Wash.  657. 

409.  Where  the  employees  of  a  fire  de- 
partment of  a  city  needlessly  hitch  t  an 
engine  a  pair  of  untrained  horses,  and  at- 
tempt to  drive  through  the  streets  of  the 
city,  and,  through  some  cause  or  other, 
these  horses  go  upon  a  sidewalk  with  the 
engine  and  injure  a  pedestrian,  who  has 
an  undoubted  right  to  be  upon  the  side- 
walk, the  injured  person  has  a  cause  of 
action  for  his  injuries.  Martin  v.  Board  of 
Fire  Comrs.  44:  68,  61  So.  197,  132  La.  188. 

(Annotated) 
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410.  A  city  fireman  in  sprinkling  or 
flushing  a  street  in  front  of  an  engine  house 
is  engaged  in  work  reasonably  necessary  for 
the  prudent  operation  of  the  fire  depart- 
ment; and  the  maintenance  of  such  depart- 
ment being  a  governmental  function,  the 
city  is  not  liable  to  a  passer-by  injured  by 
the  bursting  of  the  hose.  O'Daly  v.  Louia- 
Tille,  49:  iiig,  162  S.  W.  79,  156  Ky.  815. 
In  \raterworks  department. 
Liability  for  furnishing  impure  water  sup- 
ply, see  Waters,  374,  375. 

See  also  supra,  333,  334,  406;  infra,  418. 

411.  Municipalities  are  liable  for  dam- 
ages caused  by  the  wrongful  and  negligent 
acts  and  omissions  of  their  officers  and 
agents  in  the  maintenance  and  operation  of 
their  waterworks.  Winona  v.  Botzet,  23: 
204,  169  Fed.  321,  94  C.  C.  A.  563. 

(Annotated) 

412.  A  city,  in  flushing  its  streets  for  the 
promotion  of  the  health,  comfort,  and  safe- 
ty of  the  general  public,  acts  in  its  govern- 
mental capacity,  and  is  therefore  not  liable 
for  injuries  to  a  passerby  by  the  bursting 
of  a  hose  through  the  negligence  of  its  em- 
ployees.  Kippes  v.  Louisville,  30:  1161,  131 
S.  W.  184,  140  Ky.  423.  (Annotated) 

413.  A  municipality  which,  imder  legis- 
lative authority,  voluntarily  undertakes  to 
maintain  a  waterworks  system  to  supply  its 
citizens  with  water  for  pay,  is  liable  to  in- 
dividuals whose  property  is  injured  by  the 
negligence  of  the  employees  placed  in  charge 
of  the  plant,  in  failing  to  maintain  it  in  a 
safe  condition.  Piper  v.  Madison,  25:  239, 
122  N.  W.  730,  140  Wis.  311.       (Annotated) 

414.  That  a  municipal  corporation  uses 
its  waterworks  system  for  protection  against 
fire  does  not  relieve  it  from  liability  to  pri- 
vate property  through  the  negligence  of  its 
employees  in  maintaining  the  plant  in  an 
unsafe  condition,  except  for  such  acts  as 
are  performed  in  the  actual  work  incident 
to  extinguishing  fires.  Piper  v.  Madison, 
25:  239,  122  N.  W.  730,  140  Wis.  311. 

In  health  department. 
Injury   from  rope  barrier   placed  by  board 
of  health  in  street,  see  Highways,  175. 
See  also  supra,  331,  354. 

415.  A  municipal  corporation  is  not  liable 
for  the  acts  of  a  board  of  health  created  by 
public  statute  for  the  public  benefit,  even 
though  its  members  are  appointed  by  the 
municipal  authorities.  Valentine  v.  Engel- 
wood  (N.  J.  Err.  &  App.)  19:  262,  71  Atl. 
344,  76  N.  J.  L.  509. 

In  light  or  lamp  department. 

416.  Where  a  city  undertakes  to  serve 
both  public  and  private  convenience  by 
maintaining  a  municipal  lighting  plant  to 
light  its  streets  and  also  furnish  gas  to 
private  consumers,  an  it  is  not  exercising  a 
governmental  function,  so  as  to  escape 
responsibility  for  negligence  in  the  manage- 
ment of  such  plant,  whereby  an  injury  is 
caused  to  the  person  or  property  of  an 
individual.  Brantman  v.  Canby,  43:  862, 
138  N.  W.  671,  119  Minn.  396. 

( Annotated ) 

417.  A  municipal  corporation  which  has 
undertaken  to  exercise  its  charter  power  to 
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maintain  an  electric-light  plant  to  light  its 
streets  and  sell  electricity  to  private  con- 
sumers is  responsible  for  the  negligent  acts 
of  the  commission  which  the  legislature  has 
placed  in  charge  of  the  plant.  Fisher  v. 
New  Bern,  5:  542,  53  S.  E.  342,  140  N.  C. 
506. 

418.  The  establishment,  by  the  legisla- 
ture, of  a  commission  to  have  charge  of  the 
electric-light,  water,  and  sewer  systems  of 
the  city,  does  not  create  it  a  separate  cor- 
poration, for  whose  negligent  acts  the  city 
is  not  responsible.  Fisher  v.  New  Bern, 
5:  542,  53  S.  E.  342,  140  N.  C.  506. 

419.  A  municipal  corporation,  in  main- 
taining and  operating  an  electric  light 
plant  under  legislative  authority,  but  with 
no  duty  imposed  upon  it  to  do  so,  is  exer- 
cising its  private  or  proprietary  rights, 
within  the  rule  making  it  liable  for  the  neg- 
ligent acts  of  its  servants.  Davoust  v. 
Alameda,  5;  536,  84  Pac.  760,   149  Cal.   69. 

( Annotated ) 

420.  That  autkority  to  maintain  an  elec- 
tric-light plant  is  conferred  on  a  board  of 
trustees,  instead  of  directly  on  a  city,  does 
not  absolve  the  city  from  liability  for  its 
negligent  management.  Davoust  v.  Alame- 
da, 5:  536,  84  Pac.  760,  149  Cal.  69. 

421.  A  superintendent  of  the  lamp  depart- 
ment of  a  city,  whether  appointed  by  the 
mayor  or  elected  by  the  city  council,  is  not 
a  public  officer,  for  whose  negligence  the 
city  is  not  liable,  where  the  maintenance  of 
street  lights  is  not  required  by  statute,  but 
is  undertaken  by  the  city  for  its  own  con- 
venience. Dickinson  v.  Boston,  i:  664,  75  N. 
E.  68,  188  Mass.  595. 

422.  A  municipal  corporation  is  liable  for 
injuries  caused  by  the  negligent  manage- 
ment by  its  agents  of  lamp  posts  erected 
for  the  lighting  of  its  streets,  where  the 
duty  of  street  lighting,  is  not  imposed  by 
statute,  but  is  undertaken  under  statutory 
authoritj^,  to  lessen  its  liability  to  actions 
for  unsafe  highways.  Dickinson  v.  Boston, 
i:  664,  75  N.  E.  68,  188  Mass.  595. 

(Annotated) 

In  making  arrest. 

Grant  of  new  trial  as  to  policeman  where, 
on  appeal  from  joint  verdict  against 
him  and  municipality,  municipality  is 
adjudged  not  liable,  see  Appeal  and 
Errok,  1623. 

423.  A  municipal  corporation  is  not  an- 
swerable in  damages  for  the  arrest  of  a 
person  under  an  invalid  ordinance  regular- 
ly passed  in  an  attempted  exercise  of  its 
police  power.  Hershberg  v.  Barbourville, 
34:  141,  133  S.  W.  985,  142  Ky.  60. 

(Annotated) 

424.  A  police  officer,  in  enforcing  the 
police  regulations  of  a  municipality,  is  act- 
ing in  a  public  or  governmental  capacity, 
and  the  municipality  is  not  liable  for  an 
arrest  by  such  an  officer  even  though  the 
arrest  was  wrongful  and  illegal  and  the 
ordinance  or  regulation  und(!r  which  it  was 
made  is  void,  and  the  city  cannot  ratify 
such  act  so  as  to  render  it  liable,  for  the 
reason    that    to    do    so    is    not    within    its 
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power.      Lawton    v.    Harkins,    42:  69,    126 
Pac.   727,   34   Okla.  545. 
In  conducting  hospital. 

425.  A  municipal  corporation  cannot  be 
made  liable  for  the  acts  of  its  servants  in 
conducting  a  hospital  in  its  private  or  pro- 
prietary capacity,  where  it  has  no  authority 
to  engage  in  such  enterprise.  Tollefson  v. 
Ottawa,  11:  990,  81  N.  E.  823,  228  111.  134. 

420.  A  municipal  corporation  is  not  liable 
for  the  negligence  of  its  agents  in  conduct- 
ing a  hospital  maintained  by  it  either  as  a 
charity  or  for  the  purpose  of  providing  for 
the  general  health  or  suppressing  the  spread 
of  disease.  Tollefson  v.  Ottawa,  11:  990, 
81  N.  E.  823,  228  111.  134. 
In  removing  ashes,  trash,  or  dirt. 

427.  The  removal  by  a  municipal  corpo- 
ration, under  statutory  authority,  of  ashes 
from  the  dwelling  houses  within  its  limits, 
is  a  service  of  a  public  nature  within  the 
rule  that  in  performing  such  work  it  is  not 
liable  for  the  negligence  of  its  employees, 
where  the  removal  is  without  cost,  notwith- 
standing just  enough  charge  to  cover  ex- 
penses is  made  for  the  removal  of  ashes 
from  manufacturing  plants.  Haley  v.  Bos- 
ton, 5:  1005,  77  N.  E.  888,  191  Mass.  291. 

428.  A  municipal  corporation  is  not  lia- 
ble for  the  injury  to  adjoining  property 
caused  by  the  act  of  one  employed  and  paid 
by  it  to  collect  ashes  irom  the  dwellings 
within  its  limits,  in  dumping  them  into  a 
water  course  so  as  to  fill  it  up  and  cause 
the  water  to  flow  onto  such  adjoining  prop- 
erty, since  he  is  not  the  servant  of  the  mu- 
nicipality, but  is  selected  to  perform  a  pub- 
lic service,  and  it  is  therefore  not  liable 
for  his  act.  Johnson  v.  Somerville,  10:  715, 
81  N.  E.  268,  195  Mass.  370. 

429.  The  driver  of  a  city  cart  engaged  in 
removing  trash  or  dirt  for  the  city  is  not 
engaged  in  a  governmental  duty  which  will 
relieve  the  municipality  from  liability  for 
injuries  inflicted  by  his  negligence  in  man- 
aging the  outfit.  Pass  Christian  v.  Fer- 
nandez, 39:  649,  56  So.  329,  100  Miss.  76. 

( Annotated ) 

430.  A  municipal  corporation  ia  not  re- 
sponsible for  the  negligence  of  the  driver  of 
a  dump  wagon  used  for  street-cleaning  pur- 
poses, since  in  the  care  and  maintenance  of 
its  streets  it  is  exercising  a  governmental 
duty.  Bruhnke  v.  La  Crosse,  50:  1147,  144 
N.  W.  1100,  155  Wis.  485. 

In  abating  nuisance. 

431.  That  property  the  destruction  of 
which  is  ordered  by  a  municipal  corpora- 
tion having  power  to  abate  nuisances  is  not 
in  fact,  a  nuisance,  does  not  render  its  act  so 
far  ultra  vires  as  to  absolve  it  from  liability 
for  the  value  of  the  property.  Sings  v. 
Joliet,  22:  1128,  86  N.  E.  663,  237  111.  300. 
Wrongful  suing  out  of  injunction. 

432.  A  municipal  corporation  cannot  be 
held  for  the  malicious  suing  out  of  a  writ 
of  injunction  without  probable  cause,  for 
the  reason  that  such  an  act  would  be  ultra 
vires  and  beyond  and  without  the  scope  of 
authoritv  of  the  municipal  ofi&cers,  and 
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would  become  the  personal  and  individual 
act  of  the  oflicers  so  acting.  Doyle  v.  Sand- 
point,   32:34,   112   Pac.  204,   18 'Idaho,  654. 

(Annotated) 

433.  Where  the  statute  expressly  exempts 
a  municipal  corporation  from  the  duty  of 
giving  bond  on  securing  an  injunction,  it 
is  not  liable  for  damages  caused  by  the 
service  of  such  writ.  Dovle  v.  Sandpoint, 
32:  34,  112  Pac.  204,  18  Idaho,  654. 
Enforcement  of  void  ordinance. 

434.  The  attempted  enforcement  of  an 
unconstitutional  and  void  municipal  ordi- 
nance imposing  a  tax  upon  every  nonresident 
dealer  selling  or  attempting  to  sell  or  de- 
liver commercial  fertilizers  within  a  city, 
by  the  levy  of  a  tax  fieri  facias  for  the 
amount  of  a  license  fee,  does  not  render  the 
city  itself  liable  in  damages  to  the  party 
upon  whose  property  the  fieri  facias  has 
been  levied,  or  to  one  whose  business  is  af- 
fected by  such  attempted  enforcement,  where 
the  adoption  of  such  ordinance  was  an  at- 
tempted exercise  of  the  legislative  powers 
conferred  upon  the  municipality.  Bond  v. 
Royston,  18:  409,  61  S.  E.  491,  130  Ga.  646. 

(Annotated) 
Negligence  of  bridge  tender. 
Variance  in  action  against  city  for  injury 

by,  see  Evidence,  2491. 
City  employee  sent  to  take  measurements 

of  bridge  as  fellow   servant  of  bridge 

tender,  see  Tbial,  255. 
See  also  Master  and  Servant,  22. 

435.  A  municipal  corporation  is  liable  for 
injury  through  the  negligent  operation  of  a 
bridge  maintained  as  part  of  its  highway 
system  to  one  sent  to  take  measurements 
beneath  it.  Gathman  v.  Chicago,  19:  1178, 
86  N.  E.  152,  236  111.  9.  (Annotated) 

436.  Where  municipalities  are  subject  to 
no  common-law  liability  for  injury  to 
travelers  through  defective  streets,  there 
is  no  liability  for  injury  to  such  persons 
by  the  negligent  operation  of  a  drawbridge 
over  a  navigable  stream.  Evans  v.  She- 
boygan, 45:  98,  141  N.  W.  265,  153  Wis. 
287.  (Annotated) 
Destruction  of  property. 

437.  A  municipal  corporation  which  in 
the  exercise  of  its  police  power  orders  the 
clearing  of  the  banks  of  a  stream  of  tres- 
passers is  liable  for  the  destruction  by  an 
irregular  method  of  a  building  located 
thereon  which  was  owned  by  a  person  who 
had  purchased  and  occupied  it  for  many 
years  in  good  faith.  Faucheux  v.  Martin- 
ville,  35:  435,  50  So.  809,  124  La.  959. 

(Annotated) 
Trespass. 

43S.  A  municipal  corporation,  in  search- 
ing, through  its  police  officers,  a  river  with- 
in its  limits  for  a  dead  body  supposed  to  be 
there,  is  engaged  in  a  public  duty  as  agent 
of  the  state,  and  is  not  liable  for  trespasses 
committed  by  the  officers  and  persons  accom- 
panying them,  upon  adjoining  property. 
Gillmor  v.  Salt  Lake  City,  12:  537,  89  Pac. 
714,  32  Utah,  180.  (Annotated) 
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3,    As   to   drains,    sewers,    and   waters 
generally. 

(See   also   same   heading   in  Digest  L.R.A. 

1-10.) 

Liability  for  drowning,  see  supra,  339-344. 

Nuisance  resulting  from  sewers,  see  supra, 
362-369. 

Liability  for  pollution  of  water  by  sewage, 
see  supra,  369;  Damages,  510;  Em- 
inent Domain,  216,  250;  Joint  Cbed- 
iTORS  AND  Debtors,  10;  Waters,  226- 
228. 

Injunction  to  restrain  emptying  of  sewage 
into  stream,  see  Attorney  General, 
9;  Nuisances,  140. 

Forbidding  pollution  of  water  by  sewage,  see 
Waters,  119-125. 

Prescriptive  right  to  cast  sewage  into 
stream,  see  Waters,  183. 

Doeumentary  evidence  in  action  against 
aaunicipal  corporation  for,  interfering 
with  flow  of  water,  see  Evidence,  815. 

Injuiy  to  child  falling  into  sewer  trench  in 
street,  see  Highways,  228. 

See  also  supra,  418,  428. 

439.  A  municipal  corporation  which  is 
given  statutory  authority  over  its  roads 
and  bridges,  and  to  clean  out  and  repair 
the  waterways  under  its  charge,  is  not  lia- 
ble for  injury  to  a  mill  owner  who,  under 
statutory  authority,  places  a  dam  across  a 
stream  within  its  limits  which  had  been 
declared  by  statute  to  be  a  public  highway, 
by  restoring  an  old  channel  of  the  river 
which  had  become  filled  with  debris  in  such 
a  manner  as  to  cast  the  current  through 
a  new  channel  against  and  threaten  to  un- 
dermine a  bridge  abutment,  the  effect  of 
which  restoration  is  to  interfere  with  the 
flow  in  the  tailrace  and  set  bacli  the  water 
on  the  wheels.  Chase-Hibbard  Milling  Co. 
V.  Elmira,  47:  470,  101  N.  E.  158,  207  N.  Y. 
460.  (Annotated) 
Defects  in  se\rers,  or  drains. 

See  also   infra,   456-459. 

440.  A  city  is  not  exempt  from  liability 
for  injuries  to  private  property  produced 
by  defects  in  its  sewerage  system,  where 
such  system  was  constructed  by  the  city 
without  any  plan  therefor,  passed  upon  and 
adopted  by  its  governing  body.  Hart  v. 
Neillsville,  i:  952,  104  N.  W.  699,  125  Wis. 
546.  (Annotated) 

441.  An  injury  to  private  property  by  the 
discharge  thereon  of  water  accumulated  in 
a  sewer  with  which  it  has  been  connected 
as  a  matter  of  right  is  a  direct  result  of 
defects  in  the  plan  of  sewerage,  for  which 
the  city  is  liable,  although  such  injury 
would  not  have  occurred  if  the  connection 
had  not  been  made.  Hart  v.  Neillsville, 
1 :  952,   104  N.   W.   699,   125  Wis.   546. 

442.  A  city  which  has,  by  its  governing 
body,  duly  adopted  a  plan  for  a  sewerage 
system,  and  executed  the  same,  is  not  lia-  ' 
ble  for  injuries  caused  thereby  to  private 
property,  not  involving  an  unconstitutional 
taking  thereof,  produced  by  defects  in  such 
plans,  as  the  due  adoption  of  the  plan  re- 
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quires  the  exercise  by  the  governing  body  ai 
discretionary  authority  of  a  quasi  judicial 
nature.  Hart  v.  Neillsville,  i:  952,  104  N. 
W.    699,    125    Wis.    546.  (Annotated) 

443.  Though  a  city  is  not  liable  for  dam- 
ages to  private  property  caused  by  mere 
defects  in  the  plan  of  its  duly  adopted  and 
executed  sewerage  system,  if  it  acquires 
knowledge  of  such  defects,  and  that,  unless 
they  are  remedied,  they  will  produce  direct 
injury  to  private  rights,  it  should  exercise 
ordinary  care  to  prevent  such  a  result,  and 
is  responsible  for  damages  caused  by  failure 
in  that  regard.  Hart  v.  Neillsville,  i:  952, 
104  N.  W.  699,  125  Wis.  546. 

444.  Where,  as  a  matter  of  right,  a  pri- 
vate drain  is  constructed,  connecting  pri- 
vate property  with  a  main  sewer  through  an 
opening  left  by  the  city  therefor,  and  dam- 
ages result  to  such  property  by  accumulated 
sewage  flowing  from  such  sewer  to  such 
property,  the  mere  circumstance  that  with- 
out such  drain  no  such  result  would  have 
happened  will  not  save  the  municipality 
from  liability  for  such  damages.  Hart  v. 
Neillsville,  i:  952,  104  N.  W.  699,  125  Wis. 
546. 

Flooding;  overfloxir. 
See  also  Waters,  203. 

445.  A  municipal  corporation  is  not,  in 
the  absence  of  negligence,  liable  to  owners  of 
land  abutting  on  a  stream  flowing  through 
its  limits  for  injuries  caused  by  the  over- 
flow of  the  water  in  times  of  freshet,  due  to 
its  being  impeded  by  the  construction  of 
bridges  to  carry  the  city  streets  across  the 
stream.  O'Donnell  v.  Syracuse,  3:  1053,  76 
N.  E.  738,  184  N.  Y.   1.  (Annotated) 

446.  That  a  municipal  corporation  has 
turned  its  sewers  into  a  stream  which  flows 
through  its  limits,  and  has  received  statu- 
tory authority  to  improve  and  deepen  tha 
same,  does  not  cast  upon  it  a  duty  to  under- 
take improvements  which  will  obviate  the 
liability  of  injury  to  adjoining  property 
from  extraordinary  floods,  to  the  results 
of  which  its  sewers  only  slightly  contribute, 
so  as  to  render  it  liable  for  such  injury 
in  case  it  neglects  to  perform  the  duty. 
O'Donnell  v.  Syracuse,  3:  1053,  76  N.  E. 
738,   184   N.   Y.    1.  (Annotated) 

447.  Where  a  city  diverts  a  stream  of 
water  from  its  natural  channel,  and  under- 
takes to  convey  the  same  by  means  of  an 
artificial  channel  or  canal,  it  should  be  held 
liable  for  the  exercise  of  reasonable  care 
and  diligence  in  constructing  a  channel  of 
sufficient  size  to  carry  the  volume  of  water 
that  may  be  reasonably  anticipated  or  ex- 
pected to  flow  down  the  same,  and  for  the 
maintenance  of  the  same  in  a  reasonably 
safe  condition.  Willson  v.  Boise  City,  36: 
1158,  117  Pac.  115,  20. Idaho,  133. 

(Annotated) 

448.  A  municipality  will  not  be  exempt 
from  liability  for  damages  on  account  of 
failure  to  maintain  a  sufficient  artificial 
channel  to  carry  off  the  water  of  a  stream 
that  it  has  diverted  from  its  natural 
channel,  merely  on  the  grounds  that  the 
flooding  and  overflow  was  caused  by  an 
unusually  heavy  rainfall  or  cloud-burst  the 
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like  of  which  has  not  usually  occurred, 
where  if,  appears  that  a  number  of  such 
rainfalls  or  cloud-bursts  have  occurred  in 
the  same  locality  within  the  last  preceding 
fifteen  or  twenty  years.  Willson  v.  Boise 
City,  36:  1 158,  17  Pac.  115,  20  Idaho,  133. 
Surface  i^ater. 
Measure  of  damages  for  injuries  caused  by 

see  Damages,  495,  496. 
Evidence  as  to  damage   bv,   see  Evidexce, 

1735,  2010. 
Right  to  compensation   for   injury  through 
obstruction   of,   see   Eminent   Domain, 
217. 
Injunction  against  nuisance  caused  by,  see 

Injunction,  228. 
Injury  resulting  from  negligence  of  munici- 
pality and  other  cause,  see  Joint  Cred- 
itors and  Debtors,  12. 
Setting   aside  verdict   against  city   on   mo- 
tion for  new  trial,  eee  New  Trial,  17. 

449.  A  municipal  corporation  which,  in 
constructing  a  new  street,  collects  the  sur- 
face water  in  holes  left  therein,  which,  be- 
cause of  the  porous  condition  of  the  soil, 
flows  in  and  under  an  abutting  lot,  causing 
the  soil  thereof  to  slip  and  destroy  a  build- 
ing thereon,  is  liable  to  the  owner  thereof 
for  such  consequential  injuries.  Kunst  v. 
Grafton,  26:  1201,  67  S.  E.  74,  67  W.  Va. 
20. 

450.  A  municipal  corporation  which,  in 
constructing  a  new  street  upon  a  hillside, 
builds  an  embankment  in  front  of  an  abut- 
ting lot,  thereby  increasing  the  lateral  pres- 
sure thereon,  which,  combined  with  surface 
water  which  has  collected  in  holes  in  the 
street,  and  because  of  the  porous  condition 
of  the  soil  flows  in  and  under  such  abutting 
lot,  causing  the  soil  of  the  lot  to  slip,  there- 
by destroying  a  building  thereon, — is  liable 
to  the  owner  thereof  for  such  consequential 
damages.  Kunst  v.  Grafton,  26:  1201,  67 
S.  E.  74,  67  W.  Va.  20. 

451.  A  municipal  corporation  which,  in 
improving  its  streets,  makes  them  imper- 
vious to  water,  is  bound,  as  part  of  its 
scheme  of  improvement,  to  supply  a  system 
of  drainage  sufficient  to  carry  off  the  water 
which  may  be  ordinarily  expected  to  accum- 
ulate from  the  ordinary  rainfalls  of  the 
neighborhood,  so  that  it  will  not  injure 
abutting  property  owners.  Louisville  v. 
Knighton,  8:  478,  100  S.  W.  228,  30  Ky.  L. 
Rep.  1037. 

452.  A  municipal  corporation  cannot,  in 
grading  and  guttering  streets,  carry  sur- 
face water  out  of  its  natural  watershed, 
and  cast  it  in  a  body  on  land  outside  its 
limits,  without  liability  for  the  injury  there- 
by caused.  Baker  v,  Akron,  30:  619,  122  N. 
W.  926,   145   Iowa,  485.  (Annotated) 

453.  That  a  season  in  which  injury  is 
done  to  land  outside  the  limits  of  a  munic- 
ipality, by  surface  water  turned  by  it  out 
of  its  course,  and  cast  upon  such  land,  was 
unusually  wet,  does  not  absolve  the  munici- 
pality from  liability  for  the  injury.  Baker 
V.  Akron,  30:  619,  122  N.  W.  926,  145  Iowa, 
485. 

454.  A  municipal  corporation  which,  in 
bringing  a  street  to  grade,  negligently  ob- 
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\  structs  the  entrances  to  drains  carrying 
surface  water  from  abutting  property,  with- 
out notice  to  the  owner,  or  giving  him  op- 
portunity to  bring  his  property  to  grade, 
so  as  to  avoid  injury  by  such  water,  will  be 
liable  in  damages  for  the  injuries  done  by 
backing  the  M-ater  up  upon  his  property. 
Hume  v.  Des  Moines,  29:  126,  125  N.  W.  846, 
146   Iowa,  624.  (Annotated) 

455.  The  owner  of  village  property  across 
which  surface  water  has  flowed  from  neigh- 
boring property  from  time  immemorial  can- 
not, where  he  is  not  attempting  to  improve 
his  property,  compel  the  village,  across  one 
of  whose  streets  the  water  runs,  to  discon- 
tinue the  use  of  his  property  as  an  outlet 
for  the  water,  where  the  village  has  no 
sewer  system,  and  there  is  nothing  to  show 
that  the  flow  of  water  over  his  land  has 
been  increased.  Trenton  v.  Rucker,  34:  569, 
127  N.  W.  39,  162  Mich.  19. 

456.  That  a  sewer  connection  runninsi 
through  a  manhole  leading  to  a  municipal 
drainage  system,  and  located  in  such  a 
manner  as  to  obstruct  the  flow  of  surface 
water  into  the  drain,  was  constructed  by 
plaintifl's'  predecessor  in  title,  does  not  ab- 
solve the  municipality  from  liability  for  in- 
juries caused  by  the  backing  up  of  water  by 
reason  of  such  defect,  if,  with  full  notice  oi 
the  defect,  it  assumes  to  exercise  control 
over  the  manhole.  Fewell  v.  Meridian,  9: 
775,  43  So.  438,  90  Miss.  380. 

457.  A  municipal  corporation  which  un- 
dertakes to  construct  sewers,  catch  basins, 
and  drains  is  bound  to  make  them  sufficient- 
ly large  to  carry  off  the  ordinary  rainfall  of 
the  locality  from  the  territory  drained,  and 
to  exercise  ordinary  care  to  keep  them  in  con- 
dition to  perform  their  work,  without  refer- 
ence to  the  question  whether  or  not  the  con- 
struction of  sewers  or  streets  caused  the 
water  to  accumulate  at  a  particular  point. 
Louisville  v.  Knighton,  8:  478,  100  S.  W.  228, 
30  Ky.   L.   Rep.    1037. 

458.  A  municipal  corporation  is  liable  for 
the  injury  caused  by  the  substitution  for 
natural  drainage  of  piping  insufficient  in 
size  to  carry  the  normal  flow  of  water, 
thereby  causing  it  to  overflow  the  adjoining 
property.  Fewell  v.  Meridian,  9:  775,  43  So. 
438,  90  Miss.  380. 

459.  Illy  constructed  drains  and  sewers 
which  are  not  sufficient  to  carry  off  the  sur- 
face water  which  has  been  gathered  by  its 
gutters,  so  that  the  Avater  flows  onto  ad- 
joining property  to  its  injury,  are  within 
the  meaning  of  a  statute  giving  a  right  of 
action  to  any  person  who  shall  receive  in- 
jury to  property  through  a  defect  in  a  street, 
or  by  reason  of  mismanagement  of  any- 
thing under  control  of  a  municipality.  May- 
rant  v.  Columbia,  10:  1094,  57  S.  E.  857,  77 
S.  C.  281. 

As  to  ^^aterxtrorks. 

Notice  of  claim  for  injury,  see  infra,  472. 

Presumption  as  to  negligence  from  breakiag 

of  water  tank,  see  Evidence,  448. 
Negligent     performance     of     contracts     by 

municipality  maintaining  water  supply 

system,  see  Waters,  II.  b.  2. 
See  also   supra,  ^06,  411-414. 
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460.  A  municipality  maintaining  a  water- 
works system  for  supplying  its  inhabitants 
with  water  for  domestic  use  is  not  thereby 
performing  a  governmental  function  so  as 
to  relieve  it  from  liability  for  acts  of  neg- 
ligence connected  with  such  business.  Wi- 
gal  V.  Parkersburg,  52:  465,  81  S.  E.  554, 
—  W.  Va.  — .  (Annotated) 

461.  Restrictions  upon  a  city  by  its  char- 
ter, in  the  rate  of  water  rent  which  it  may 
lawfully  charge  consumers,  do  not  afTeot 
the  question  of  its  liability  for  damages 
caused  by  the  water  system.  Wigal  v. 
Parkersburg,  52:  465,  81  S.  E.  554,  —  W. 
Va.  — . 

462.  A  city  is  liable  for  injury  caused  by 
the  breaking  of  its  tank  or  reservoir  in 
which  it  has  collected  water  in  large  quan- 
tity to  supply  its  waterworks  system,  in 
the  absence  of  proof  that  the  breaking  of 
the  tank  was  caused  by  some  superior 
force,  such  as  an  unusual  and  violent  dis- 
turbance of  the  elements,  or  an  explosion 
clandestinely  caused.  Wigal  v.  Parkers- 
burg, 52:  465,  81   S.  E.  554,  —  W.  Va.  — . 

463.  A  city  which  conducts  a  waterworks 
system  for  the  general  purpose  of  supply- 
ing its  inhabitants  with  water  for  pay  does 
not  act  in  its  governmental  capacity,  so  as 
to  free  it  from  liability  for  negligence  in 
the  maintenance  of  a  conduit  which  is  a  nec- 
essary part  of  the  system,  although  it  is 
not  a  part  of  the  system  used  in  the  distri- 
bution of  water  for  pay,  but  the  water  flow- 
ing through  it  is  furnished  without  charge 
for  irrigation.  Brown  v.  Salt  Lake  City, 
14:  619,  93  Pac.  570,  33  Utah,  222. 
PoUnted   urater    supply. 

See  also  Waters,  374,  375. 

464.  A  municipal  corporation  which  neg- 
ligently permits  the  water  with  which  it 
supplies  its  inhabitants  to  become  polluted 
is  liable  for  deaths  from  disease  contracted 
from  its  use.  Keever  v.  Mankato,  33:  339, 
129  N.  W.  158,  113  Minn.  55. 

4.  Condition  or  use  of  pxiblic  buildings 
and  grounds. 

(See   also   same   heading   in  Digest  L.R.A. 
1-10.) 

Negligence     in     maintenance    of     jail,     see 

supra,  326. 
See  also  supra,  335-339,  341-343. 

465.  A  municipal  corporation  is  not  lia- 
ble to  a  citizen  permitted  by  the  public  au- 
thorities, who  are  not  authorized  to  do  so, 
to  go  for  the  purpose  of  witnessing  a  parade 
to  a  fire  house  established  and  maintained 
by  funds  specially  appropriated  by  the  legis- 
lature for  that  purpose,  for  injuries  caused 
by  his  falling  through  an  unguarded  hole 
in  the  floor  designed  to  enable  firemen 
quickly  to  respond  to  alarms  of  fire.  Brown 
V.  District  of  Columbia,  25:  98,  29  App.  D, 
C.  273. 

Negligent  operation  of   elevator. 

466.  The  operation  by  a  municipal  corpo- 
ration of  an  elevator  in  a  police  station  is 
part  of  its  governmental  duty,  for  negligence 
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in  which  it  is  not  liable  to  an  individual  in- 
jured thereby.  Wilcox  v.  Rochester,  17: 
741,  82  N.  E.   1119,   190  N.  Y.   137. 

(Annotated) 

467.  A  municipal  corporation  is  not  liable 
for  the  negligence  of  one  operating  an  eleva- 
tor in  the  city  hall,  which  is  erected  and 
maintained  for  the  transaction  of  its  public 
affairs.  Columbia  Finance  &  T.  Co.  v.  Louis- 
ville,  25:  88,   122   S.   W.   860,   135   Ky.   570. 

(Annotated) 

5.  Presenting  claims  against;  condition 
precedent  to  liability. 

"I 

(See   also   same   heading   in  Digest  L.R.A. 

1-10.) 

Prejudicial  error  in  instruction  as  to  neces- 
sity of  notice,  see  Appeal  and  Errok, 
1341. 

Denial  of  equal  protection  by  statute  as  to 
notice,  see  Constitutional  Law,  166. 

Failure  of  person  injured  to  give  notice 
thereof  as  bar  to  action  for  his  death, 
see  Death,  42. 

Serving  notice  of  accident  as  bringing  of  ac- 
tion, see  Evidence,  1347. 

SuflScieney  of  notice  of  accident  to  permit 
introduction  of  evidence,  see  Evidence, 
2442. 

Notice  of  defect  in  highway  or  injury  there* 
from,  see  Highways,  IV.  d.  ' 

Failure  to  prove  presentation  of  claim  as 
required  by  statute,  see  Judgment,  54. 

Pleading  as  to,  see  Plbxading,  250,  351. 

468.  A  statutory  provision  that  all  claim* 
for  injury  alleged  to  have  been  caused  by 
defects,  want  of  repair,  or  obstruction  of 
the  streets  of  a  city,  must  be  presented  to 
the  council,  is  inapplicable  to  an  injury  to 
a  workman  engaged  in  repairing  a  street  by 
the  fall  of  an  electric  light  pole  maintained 
therein,  since  the  injury  did  not  result  from  ! 
obstruction  of  the  street  as  a  place  of  travel, 
and  the  statute  did  not  contemplate  presen- 
tation of  claims  arising  from  failure  to  fur- 
nish employees  a  safe  working  place. 
(xiuricevic  v.  Tacoma,  28:  533,  106  Pac.  908, 
57  Wash.  329.  (Annotated) 

4<>9.  A  claim  for  damages  arising  out  of 
the  death  of  a  relative  is  not  within  the  pro- 
visions of  a  statute  requiring  presentation 
to  a  city,  within  a  certain  time,  of  all  claims 
for  damages  or  injury  arising  out  of  de- 
fective streets,  etc.,  and  declaring  that  no 
action  shall  be  maintained  for  injury  to 
person  or  property  unless  the  claim  was  pre- 
sented, and  requiring  presentation  of  every 
other  claim  against  the  city  within  a  time 
specified  after  the  last  item  of  account  or 
claim  accrued.  Brown  v.  Salt  Lake  City, 
14:  619,  93  Pac.  570,  33  Utah,  222. 

470.  A  statute  requiring  the  presentation 
to  a  city  of  claims  for  damages  for  injuries 
due  to  dangerous  condition  of  streets,  cul- 
verts, etc.,  which  it  is  by  statute  bovmd  to 
keep  in  repair,  does  not  apply  to  injuries 
arising  from  the  dangerous  condition  of  a 
waterway  owned  and  maintained  by  it 
in  its  corporate  capacity  merely,  and  over 
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which  it  has  dominion  the  same  as  any  other 
property  owner.  Brown  v.  Salt  Lake  City, 
14:  619,  93  Pac.  570,  33  Utah,  222. 

471.  The  notice  of  loss  of  property  de- 
stroyed by  a  mob,  which  the  statute  requires 
to  be  given  to  the  city  which  is  charged 
with  liability  for  the  loss,  "by  any  person 
or  corporation  whose  property  shall  have 
been  destroyed,"  may  be  given  by  a  rail- 
road company  with  respect  to  cars  of  other 
companies  destroyed  while  in  its  possession 
as  a  common  carrier.  Pittsburg,  C.  C.  &  St. 
L.  R.  Co.  V.  Chicago,  44:  358,  89  N.  E.  1022, 
242  111.  178. 

472.  A  statute  requiring  the  filing  of  a 
notice  with  the  city  clerk  of  a  municipal 
corporation  within  thirty  days  from  the 
time  a  right  of  action  for  an  unliquidated 
claim  accrues,  as  a  condition  precedent  to 
an  action  thereon,  has  no  application  to  a 
case  arising  out  of  the  conduct  by  it  of  a 
purely  private  business  enterprise,  volun- 
tarily entered  into,  and  entirely  outside  of 
its  ordinary  governmental  functions  or  cor- 
porate duties,  such  as  the  conducting  of  a 
waterworks  system.  Henry  y.  Lincoln,  50: 
174,  140  N.  W.  664,  93  Neb.  331. 

(Annotated) 

473.  Requirements  of  a  city  charter  that 
claims  against  the  city  for  negligent  inju- 
ries must  be  verified,  presented  to  the  city 
council  and  filed  with  the  clerk  within  thir- 
ty days  after  the  claim  accrued,  are  reason- 
able. Cole  V.  Seattle,  34:  1166,  116  Pac.  257, 
64  Wash.   1. 

474.  A  charter  provision  making  it  the 
duty  of  a  city  official  who  receives  notice  of 
any  matter  out  of  which  a  claim  against 
the  city  may  arise  to  investigate  and  re- 
port to  the  corporation  counsel  does  not 
abrogate  a  provision  requiring  verified  no- 
tice of  claims  to  be  presented  to  the  com- 
mon council  and  filed  with  its  clerk,  so 
that  an  unverified  notice  to  city  officials, 
followed  by  their  promise  to  report  the 
claim,  is  not  sufficient  to  sustain  an  action 
against  the  municipality.  Cole  v.  Seattle, 
34:  1 166,   116  Pac.   257,  64  Wash.   1. 

475.  A  statute  requiring  notice  to  be  given 
to  a  municipal  corporation  before  the  suit 
is  brought,  to  hold  it  liable  for  a  personal 
injury,  does  not  apply  to  a  cause  the  action 
upon  which  is  brought  on  the  very  day  the 
statute  goes  into  effect.  Baldwin  v.  Aber- 
deen, 26:  116,  123  N.  W.  80,  23  S.  D.  636. 

476.  That  the  officers  of  a  municipal  cor- 
poration have  knowledge  of  the  place  of 
residence  of  one  presenting  a  claim  for  dam- 
age against  it  for  tort  does  not  obviate  the 
necessity  of  complying  with  a  statutory 
requirement  that  the  place  of  residence 
shall  be  inserted  in  the  notice.  Collins  v. 
Spokane,  35:  840,  116  Pac.  663,  64  Wash.  153. 

477.  A  requirement  that  a  notice  of  a 
claim  for  damages  from  a  municipal  cor- 
poration for  personal  injuries  must  state 
thfc  actual  residence,  by  street  and  num- 
ber, of  the  claimant  at  the  date  of  present- 
ing the  claim,  and  for  six  months  im- 
mediately prior  thereto,  is  not  void  for 
imreasonableness.  Collins  v.  Spakane,  35: 
840,  116  Pac.  663,  64  Wash.  153. 

(Annotated) 
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478.  A  provision  in  a  municipal  ordinance 
making  notice  a  prerequisite  to  suit  against 
the  municipality  for  damages  caused  by  its 
negligence,  that  the  notice  must  state  the 
injured  person's  place  of  residence  for  a 
year  past,  is  unreasonable,  and  omission  of 
such  statement  from  the  notice  will  not 
defeat  an  action.  Hase  v.  Seattle,  20:  938, 
98  Pac.  370,  51  Wash.  174.  (Annotated) 

479.  A  notice  to  a  municipal  corporation 
of  an  injury  through  its  alleged  negligence, 
stating  that  the  injured  person  sustained 
an  injury  to  his  person,  badly  bruising 
himself,  and  sustaining  other  bodily  in- 
jury of  a  serious  nature,  does  not  comply 
with  a  statute  requiring  the  notice  to 
specify  the  nature  of  the  injuries.  Spear  v. 
Westbrook,  20:  804,  72  Atl.  311,  104  Me. 
49G.  (Annotated) 

480.  Service  of  notice  of  an  injury 
through  the  negligence  of  a  municipal  cor- 
poration, upon  the  mayor,  instead  of  the 
clerk,  as  the  statute  requires,  will  not  defeat 
the  action,  if  the  mayor  accepted  the  service 
on  behalf  of  the  city,  and  the  clerk  and 
council  received  full  notice  in  their  official 
capacity  of  the  accident  and  the  injury  aris- 
ing therefrom.  Powers  v.  Boulder,  46:  167, 
131  Pac.  395,  54  Colo.  558.        (Annotated) 

481.  Verbal  notice  to  a  street  foreman 
and  telephone  notice  to  the  president  and  a 
member  of  the  council,  followed  by  an  un- 
verified written  notice  to  such  president, 
although  no  objection  is  made  to  its  suf- 
ficiency, is  not  a  sufficient  compliance  with 
a  charter  requirement  that  verified  notice 
of  a  claim  for  negligent  injuries  must  be 
presented  to  the  council  and  filed  with  its 
clerk,  to  sustain  an  action  against  the  mu- 
nicipality. Cole  V.  Seattle,  34:  1166,  116 
Pac.  257,  64  Wash.  1. 

482.  No  official  of  a  municipal  corpora- 
tion other  than  the  city  council  can  waive 
a  charter  requirement  that  notice  of  claims 
for  negligent  injuries  must  be  presented  to 
the  council  and  filed  with  its  clerk  within 
thirty  days  after  they  arise.  Cole  v.  Seat- 
tle, 34:  1 166,  116  Pac.  257,  64  Wash.  1. 

483.  Mere  admission  in  its  pleading  by  a 
municipal  corporation  against  which  an  ac- 
tion is  brought  for  damages  for  personal  in- 
juries, that  notice  of  the  claim  had  been 
given  it,  does  not  waive  a  statutory  re- 
quirement that  the  notice  shall  contain  a 
statement  of  the  residence  of  the  claimant. 
Collins  V.  Spokane^  35:  840,  116  Pac.  663, 
64   Wash.   153. 

gg.  Collection  of  claims  against. 

Mandamus   to    compel    payment   of    claims 
against,  see  Mandamus,  59. 

n'l 

484.  A  statute  providing  that  costs  shall 
not  be  recovered  in  any  action  against  a 
city  of  Nebraska  of  the  second  class,  under 
5,000  inhabitants,  upon  an  unliquidated 
claim,  unless  the  same  shall  first  be  pre- 
sented to  the  mayor  and  council  for  audit, 
does  not  operate  to  make  their  action  upon 
such  claim  judicial,  nor  to  give  their  deci- 
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aion  the  effect  of  a  judgment.  State  ex  rel. 
Minden  Edison  Eleo.  L.  &  P.  Co.  v.  Minden, 
21 :  289,   120  N.  W.  913,  84  Neb.   193. 

485.  The  mayor  and  council  of  cities  of 
Nebraska  of  the  second  class,  under  5,000  in- 
habitants, may,  if  not  restricted  by  any 
rule  adopted  by  them,  reconsider  their  ac- 
tion in  allowing  a  claim  against  the  city 
at  any  time  before  the  claimant  has,  in  re- 
liance upon  their  action  in  allowing  such 
claim,  changed  his  position  to  his  own  disad- 
vantage. State  ex  rel.  Minden  Edison  Elec. 
L.  &  P.  Co.  V.  Minden,  21:  289,  120  N.  W. 
913,  84  Neb.  193.  (Annotated) 

h.  As  to  taxes. 

1.  In  general. 

(See  also  same  heading  in  Digest  L.R.A, 
1-10.) 

Delegation  of  power  to  tax,  see  Constitu- 
tional Law,  113. 

Power  of  court  as  to,  see  Coxjbts,  139. 

Authority  to  levy  tax  to  pay  preliminary 
expenses  of  organizing  drainage  district, 
see  Drainage  Distbicts,  7. 

Injunction  against  tax,  see  Injunction, 
365-367. 

As  to  license  tax,  see  License,  II. 

As  to  assessments  for  local  improvements, 
see  Public  Improvements,  III. 

School  tax  as  tax  for  municipal  purpose,  see 
Schools,  50. 

Equality  and  uniformity  of  municipal  taxa- 
tion, see  Taxes,  18. 

Action  by  city  for  collection  of  tax,  see  Tax- 
es, 202-204. 

Crediting  water  company  on  tax  bills  for 
water  furnished  city,  see  Taxes,  259. 

For  matters  not  peculiar  to  municipal  cor- 
"-irations,  see  Taxes. 

Liability  of  municipal  property  to  taxation, 
generally,  see  Taxes,  I.  f,  4. 

486.  An  assessment  of  taxes  for  general 
village  purposes  is  not  invalidated  by  the 
fact  that  it  is  a  lump  sum  forming  a  cer- 
tain percentage  of  the  grand  list,  without 
specifying  the  amount  to  be  raised  for  and 
devoted  to  the  various  village  purposes. 
Atherton  v.  Essex  Junction,  27:  695,  74  Atl. 
1118,  83  Vt.  218. 

487.  Where  the  officers  of  a  city  of  the 
second  class  have  made  a  levy  to  the  full 
limit  prescribed  for  general  revenue  pur- 
poses, they  cannot  levy  an  additional  tax 
to  pay  indebtedness  incurred  for  the  same 
purpose  and  payable  out  of  the  same  fund, 
although  designated  by  another  name  and 
placed  in  a  different  class.  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Humboldt,  41:  175,  123  Pac. 
727,  87  Kan.  1. 

488.  A  percentage  tax  upon  the  gross  re- 
ceipts of  a  street  railway  company  within 
the  limits  of  a  city,  imposed  in  considera- 
tion of  the  grant  of  a  franchise  to  use  the 
streets,  does  not  apply  to  the  company's 
private  rights  of  way  in  territory  afterward 
annexed  to  the  city,  but  does  apply  to  pri- 
vate grants  of  rights  of  way  in  what  after- 
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wards  become  streets  of  the  city,  and  to  leg- 
islative grants  of  rights  of  way  in  highways 
that  become  streets  of  the  city  by  annexa- 
tion. Baltimore  v.  United  R.  &  Electric 
Co.  14:  805,  68  Atl.  557,  107  Md.  250. 

489.  A  municipal  corporation  has  no 
power  to  tax  a  telephone  company  which 
has  no  franchise  or  property  within  its 
limits,  but  merely  makes  connections  out- 
side its  limits  with  a  local  company,  for 
long-distance  service  with  the  inhabitants 
of  the  municipality.  Southern  Bell  Teleph. 
&  Teleg.  Co.  v.  Harrisonburg,  31:  327,  69 
S.  E.  348,  111  Va.  494. 
Inheritance  tax. 

490.  Statutory  and  charter  authority  to  a 
municipal  corporation  to  impose  a  tax  an- 
nually upon  such  subjects  as  may  be  as- 
sessed with  state  taxes,  or  upon  all  subjects 
taxable  by  the  state,  does  not  empower  it 
to  levy  an  inheritance  tax  on  the  estates  of 
its  residents.  Wytheville  v.  Huff,  18:  960, 
62  S.  E.  328,  108  Va.  589, 
Emergency  tax. 

Enactment  of  ordinance  authorizing  emer- 
gency tax,  see  supra,  56. 

491.  To  come  within  the  operation  of  a 
charter  permitting  a  municipality  to  levy 
an  extra  tax  in  case  of  any  great  necessity 
or  emergency,  the  emergency  must  be  of 
grave  character  and  serious  moment.  San 
Christina  Invest.  Co.  v.  San  Francisco, 
52:  676,  141  Pac.  384,  167  Gal.  762. 

(Annotated) 

Power  to  tax  for  special  purpose. 

Purposes  for  which  county  may  tax,  see 
Counties,  II.  c. 

Injunction  to  restrain  reassessment  of  spe- 
cial taxes,  see  Injunction,  365. 

Purposes  for  which  public  funds  may  be 
used,   see  Public  Money,   II. 

492.  Whether  a  municipality  acquires  au- 
thority "to  exercise  all  the  powers  of  local 
self-government"  by  adopting  a  charter,  or 
adopts  a  charter  as  an  indispensable  mode 
of  exercising  the  authority,  under  a  Con- 
stitution granting  home  rule  to  cities,  the 
powers  to  be  exercised,  being  governmental, 
do  not  authorize  taxation  to  establish  and 
maintain  moving  picture  theaters.  State 
ex  rel.  Toledo  v.  Lynch,  48:  720,  102  N,  E. 
670,  88  Ohio  St,  71, 

2.  What  taxahle.  | 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

For  local  improvement  assessments,  see 
Public  Improvements,  III.  c. 

493.  A  municipal  corporation  may  lay 
taxes  upon  land  which  it  has  let  at  an  an- 
nual rental  for  a  term  of  ninety-nine  years, 
renewable  forever,  to  one  who  covenants 
to  pay  in  addition  to  the  rent  the  public 
taxes  levied  on  the  property.  Norfolk  v.  J. 
W,  Perry  Co.  35:  167,  61  S.  E.  867,  108  Va. 
28.  (Annotated) 

494.  No  implied  exemption  from  munici- 
pal taxation  is  contained  in  a  lease  of  its 
property   for   a  term   of  ninety-nine   years. 
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renewable  forever,  by  the  fact  that  the 
lessee  covenants  to  pay  the  public  taxes 
levied  thereon,  and  at  the  time  municipal 
taxation  is  unknown.  Norfolk  v.  J.  W. 
Perry  Co.  35:  167,  CI  S.  E.  867,  108  Va.  28. 

495.  Any  neglect  by  a  municipality  to 
levy  taxes  on   property  let  by   it  does  not 

.  constitute  such  an  interpretation  of  a 
clause  in  the  lease  requiring  the  lessee  to 
pay  the  public  taxes  levied  on  the  property, 
as  will  prevent  it  from  levying  such  taxes 
in  the  future.  Norfolk  v.  J.  W.  Perry  Co. 
35:  167,  61  S.  E.  867,  108  Va.  28. 

496.  The  property  of  a  water  company  the 
stock  of  which  is  all  owned  by  the  munici- 
pal corporation  is  subject  to  municipal 
taxation  where  the  company  was  organized 
to  sell  water  to  private  consumers,  and 
the  Constitution  limits  tax  exemptions  to 
public  property  used  for  public  purposes, 
while  the  statutes  provide  for  taxation  of 
all  property  not  exempted  by  the  Constitu- 
tion, and  require  municipal  corporations  to 
tax  for  local  purposes  all  property  subject 
to  state  tax.  Louisville  v.  McAteer,  i:  766, 
81  S.  W.  698,  26  Ky.  L.  Rep.  425. 

(Annotated) 
Farm  lands. 

497.  Farm  lands  within  the  limits  of  a 
village  will  not  be  relieved  by  a  court  of  equi- 
ty from  taxation  for  the  maintenance  of  the 
water  supply  system,  the  lighting  of  the 
streets,  and  the  repairing  of  sidewalks,  al- 
though they  receive  no  benefit  therefrom. 
Atherton  v.  Essex  Junction,  27:  695,  74  Atl. 
1118,  83  Vt.  218.  (Annotated) 

i.  Examination  of  corporate  hooTcs  and 
records. 

(See   also  same   heading  in  Digest   L.R.A 
1-10.) 

See  Records  and  Recording  Laws,  8,  9. 

j.  Criminal  liability. 

498.  A  municipal  corporation  may  be 
prosecuted  criminally  for  violating  the 
provisions  of  a  penal  statute.  People  v. 
Chicago,  43:  954,  100  N.  E.  194,  256  111.  558. 

(Annotated) 

499.  Authority  conferred  upon  a  munici- 
pal corporation  to  regulate  hospitals  does 
not  authorize  a  violation  of  a  statute  limit- 
ing the  hours  of  women's  labor.  People  v. 
Chicago,  43:954,  100  N.  E.  194,  256  111.  558. 

III.  Powers  of  officers. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Power  as  to  ordinances,  see  supra,  II.  c. 

Power  of  city  official  to  waive  notice  of 
claim  against  city,  see  supra,  482. 

Municipal  liability  for  acts  of  officers,  see 
supra,  II.  g,  2. 

Civil  service  r^ulations  as  to,  see  Crvn. 
Service. 

Review  by  courts  of  acts  of,  see  Courts,  137. 

Sufficiency  of  evidence  of  intoxication  au- 
thorizing removal  of  mayor,  see  Evi- 
dence, 2238. 
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Injunction  against  officers,  see  Injunction, 

I.j. 

Mandamus  to,  see  Mandamus,  I.  d. 

Abolishing  offices,  see  Officer.s,  I.  e,  2. 

Removal  of  officers,  generally,  see  Officers, 
I.  e,  3. 

Power  of  mayor  to  remove  police  officers, 
see  Officers,  62. 

Power  of  alderman  to  re-elect  municipal 
(^cers  removed  by  governor,  see  Of- 
ficers, 7. 

Appointment  of  city  officer,  see  Officers, 
17. 

Duty  of  municipal  officer  to  declare  reason 
for  suspending  or  not  suspending  sub- 
ordinate, see  Officers,  71. 

De  facto  officers,  see  Officers,  117,  119,  123, 
124. 

Right  of  taxpayer  to  maintain  action 
against  officers  who  have  dissipated  its 
funds,  see  Parties,  122-124. 

Power  of  town  officer,  see  Towns,  IV, 

See  also  supra,  327. 


MURDER. 


See  Homicide. 


MUSIC   AGENCY. 

Libel  of,  see  Libel  and  Slander,  34,  50. 


MUSICAL    COMPOSITION. 

Notice  of  copyright  in,  see  Copyright,  10. 

Protection  of  directions  as  to  time  and  ex- 
pression by  copyright  of  sheet  of,  see 
Copyright,  13. 

Infringement  of  copyright  of,  see  Copy- 
eight,  19. 


MUTILATED  COIN. 

Tender  of,  by  passenger  in  payment  of  fare, 

see  Carriers,  411. 
As  legal  tender,  see  Money,  2. 


MUTILATION. 


Of  corpse,   see   Carriers,    732a;    Damagb:s, 

630,  631. 
Revocation  of  will  by,  see  Wills,  46-62. 


MUTUAL  BENEFIT  SOCIETIES. 


In  general,  see  Benevolent  Societies. 
Forfeiture  of  certificate  for  nonpayment  of 
assessments,    see   Insurance,    397-406. 


MUTUAL  COMBAT— NAME 
MUTUAL  COMBAT. 
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See  Assault  and  Batteky,  31;  Homicide, 
51. 


MUTUAL  INSURANCE  COMPANY. 

Reorganization  of,  see  Corporations,  20. 
Who   are,   and   rights  of,  members  of  com- 
pany, see  Insurance,  I, 
See  also  Insurance. 


MUTUALITY. 


Of  contracts  generally,  see  Contracts,  I.  d, 
2. 

Of  contract  of  carrier  to  furnish  cars,  see 
Carriers,  958. 

In  contract  as  to  oil  and  gas  lease,  see 
Mines,  57,  62. 

Want  of,  as  bar  to  injunction,  see  In- 
junction, 26. 


As  affecting  set-off,  see  Set-Off  and  Coun- 
terclaim, I.  c. 

As  affecting  specific  performance,  see  Spe- 
cific Performance,  9-18. 


MUTUAL  MISTAKE. 

Cancelation  of  instrument  for,  see  Cancela- 
tion OF  Instruments,  748,  753. 


MUTUAL  PROMISES. 

As  consideration,  see  Bills  and  Notes,  35; 
Contracts,  115. 


MUTUAL  ViriLLS. 


Oral  agreement  for  execution  of,  see  Con- 
tracts, 325. 

Revocation  of,  see  Evidence,  2230;  Wills, 
41. 

Specific  performance  of  agreement  to  exe- 
cute, see  Specific  Performance,  79. 


N 


NAME. 

Objection  that  one  convicted  of  crime  was 
prosecuted  under  wrong  name,  see  Ap- 
peal AND  Error,  360. 

Objecting  for  first  time  on  appeal  that  cor- 
poration is  sued  by  wrong  name,  see 
Appeal  and  Error,  757. 

Setting  aside  verdict  because  juror  was 
inadvertently  given  wrong  name,  see 
Appeal  and  Error,  1501. 

Mistake  in  name  signed  to  chattel  mort- 
gage, see  Chattel  Mortgage,  41. 

Mistake  in  name  in  publication  of  notice, 
see  Estoppel,  179. 

Variance  between  allegation  and  proof  as 
to,  see  Appeal  and  Error,  766;  Evi- 
dence, 2471. 

Error  as  to  name  of  estate  in  appointing 
.  administrator  therefor,  see  Executors 
AND  Administrators,  29. 

Mistake  as  to,  in  index  of  judgment,  see 
Judgment,  III.  c. 

Mistake  in,  in  recording  deed,  see  Records 
AND  Recording  Laws,  20a. 

Correctness  of  name  in  record  of  title,  see 
Records  and  Recording  Laws,  21. 

Mistake  in  christian  name  in  abstract  of 
title,  see  Vendor  and  Purchaser,  40. 

Alteration  of,  in  instrument,  see  Alteration 
OF  Instruments,  6. 

Filling  in  of  name  left  blank  in  instrument, 
see  Alteration  of  Instruments,  8,  21. 

Sufficiency  of  name  of  bond,  see  Bonds,  98. 
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Naming  child  as  consideration  for  promise, 
see  Contracts,  123. 

Agreement  to  place  money  in  trust  for  child 
in  return  for  privilege  of  naming  him, 
see  Parent  and  Child,  5;  Parties, 
84. 

Right  to  use  name  of  book  upon  expiration 
of  copyright,  see  Copyright,  25. 

Of  corporation,  see  Corporations,  I.  d. 

Right  of  accused  to  know  names  of  jurors, 
see  Criminal  Law,  75. 

In  indictment,  see  Evidence,  2504a;  Indict- 
ment, etc.,  18,  64,  102,  110. 

Injunction  to  prevent  servant  from  dis- 
closing names  of  customers  to  new  em- 
ployer, see  Injunction,   120,  121. 

Injunction  to  protect,  see  Injunction,  388- 
.396. 

Rendering  judgment  in  name  of  partner- 
ship, see  Judgment,  37,  128. 

Liability  of  trade  union  to  be  sued  in  its 
registered  name,  see  Labor  Organi- 
zations, 8. 

As  to  trademarks,  see  Trademarks. 

As  to   tradename,   see  Tradenames. 

Omission  from  summons  of  name  of  county 
in  which  suit  is  brought,  see  Writ  and 
Process,  2. 

Of  party  in  writ  or  summons,  see  Writ 
AND  Process,  3-15. 

Mailing  summons  to  partnership  in  firm 
name,  see  Writ  and  Process,  30. 

1.  The    name    by    which    one    is    known 
and  called  in  the  community  where  he  lives 
129 


2050 


NAPHTHA— NATURAL  GAS. 


and  is  best  known  is  for  all  legal  purposes 
his  name.  Loser  v.  Plainfield  Sav.  Bank, 
31:  1112,   128  N.  W.  1101,  149  Iowa,  672. 

2.  One  in  whose  favor  a  draft  is  drawn 
in  a  fictitious  name  under  which  he  is  do- 
ing business  may  maintain  an  action  on 
it  in  his  own  name.  Valiquette  v.  Clark 
Bros.  Coal  Min.  Co.  34:  440,  77  Atl.  869,  83 
Vt.  538. 

3.  If,  in  the  country  of  the  plaintiff's 
nativity,  a  child  bears  the  family  name 
both  of  his  father  and  his  mother,  he  may 
sue  here  in  his  full  name,  although  he  has 
borne  in  this  country  only  the  paternal 
family  name,  and  notwithstanding  that  the 
suit  is  for  divorce,  and  he  was  married  un- 
der the  paternal  family  name  alone.  De 
Renzes  v,  Palestine,  2:  1089,  39  So.  905,  115 
La.  675.  (Annotated) 
Middle  name  or  initial. 

Mistake  in  middle  initial  of  the  condemna- 
tion proceeding,  see  Eminent  Domain, 
128,  129. 

4.  Since  the  use  of  initials  instead  of  a 
given  name  before  a  surname  has  become  a 
common  practice,  these  initials  must  be  all 
given  and  correctly  given  in  court  proceed- 
ings. Carney  v.  Bigham,  19:  905,  99  Pac. 
21,  51  Wash.  452. 

Change  of  name. 

Validity  of  insurance  taken  in  adopted  name 

of  applicant,  see  Insurance,  85,  86. 
Effect  of  change  of,  on  running  of  limita- 
tions, see  Limitation  of  Actions,  II.  e. 
6.  One  may,  in  the  absence  of  statu- 
tory restriction,  adopt  or  acquire  a  name 
other  than  that  given  him  by  his  parents. 
Loser  v.  Plainfield  Sav.  Bank,  31:  1112,  128 
N.  W.  1101,  149  Iowa,  672. 

6.  Statutes  providing  for  the  change  of 
names  by  judicial  proceedings  do  not  de- 
stroy the  right  to  effect  such  change  by  the 
common-law  method.  Smith  v.  United 
States  Casualty  Co.  26:  1167,  90  N.  E.  947, 
197  N.  Y.  420.  (Annotated) 

7.  A  man  may,  in  good  faith,  for  an 
honest  purpose,  change  his  name  without 
resort  to  legal  proceedings,  by  adopting  a 
new  one,  and  for  many  years  transacting 
his  business  and  holding  himself  out  to  his 
friends  and  acquaintances  thereunder,  with 
their  acquiescence  and  recognition.  Smith 
v.  United  States  Casualty  Co.  26:  1167,  90 
N.  E.  947,  197  N.  Y.  420. 

Idem  sonans. 

Names     "Myer"    and    "Meyers"     as    idem 

sonans,  see  Taxes,  233. 
"Henry  Heinis"  and  "Henry  Hein"  as  idem 

sonans,  see  Tbiai-,  665. 

8.  The  names  "Milbra"  and  "Milburn" 
are  not  idem  sonans.  Milbra  v.  Sloss-Shef- 
field  Steel  &  Iron  Co.  46:  274,  62  So.  176, 
182  Ala.  622. 

9.  The  names  Tasso  and  Dasso  may  be 
found  to  be  idem  sonans,  so  as  to  render  a 
record  of  commitment  of  the  latter  to  a 
hospital  evidence  in  a  proceeding  to  re- 
cover from  the  former  the  value  of  care 
furnished,  when,  as  pronounced  by  the  wit- 
nesses, they  convey  to  the  ear  practically 
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the   same   sound.     Napa   State   Hospital  v, 
Dasso,  18:  643,  96  Pac.  355,  153  Cal.  698. 

(Annotated) 
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Injury  by  explosion  of,  see  Negligence,  66, 
67,  152,  153. 


NARROVT  GAUGE  RAILROAD. 

Municipal  permission  to  lay  in  street,  see 
Municipal  Cobpoeations,  113. 


NATIONAL  BANKS. 


In  general,  see  Banks. 
Usury  by,  see  Usury,  I.  c. 


NATIONAL  GUARD. 

Injunction  against,  see  State,  26. 
See  also  Armt  and  Navy. 


NATIONALITY. 


Continuance  to  secure  witness  to  testify  as 
to,  see  Continuance  and  Adjourn- 
ment, 9. 

Best  evidence  as  to,  see  Evidence,  699. 

Competency  of  Indian  to  testify  to  parents' 
nationality,  see  Witnesses,  5. 

^•» 


NATURAL  CHILD. 

See  IlI/Bgitimates. 


NATURAL  CURIOSITY. 

Injunction  against  sale  of  photographs  d, 
see  Injunction,  105. 


NATURAL  GAS. 


Transportation  of,  as  interstate  commerce, 

see  Commerce,  36,  37. 
Exercise   of   right  of   eminent   domain   for 

pipe  line,  see  Eminent  Domain,  14,  49, 

136-138,  154,  155;   Tmal,  636. 
Laying  of  pipes  through  private  lands  for, 

as  a  taking,  see  Eminent  Domain,  185. 
Right  to  lay  pipe  in  highway  for  conveyance 

of,  see  Highways,  48,  49. 
In  mines,  see  Mines,  II.  b. 
Title   of   statute   permitting   condemnation 

of  land  for  pipe  lino,  see  Statutes,  121. 
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Act   permitting   condemnation   of   land   for  [ 
pipe    line    as    special    legislation,    see 
Statutes,  169. 

In  general,  see  Gas. 


NATURALIZATION. 

Power  of  naturalized  citizen  to  will  prop- 
erty, see  Wills,  81. 
In  general,  see  Aliens,  II. 


NATURAL    RIGHTS. 

A  citizen  of  the  United  States  has 
no  transcendent  personal  right  founded  on 
instinct  of  nature,  in  addition  to  the  rights 
guaranteed  by  the  written  Constitution, 
Henry  v.  Cherry,  24:  991,  73  Atl.  97,  30 
R.  I.  13. 

4  *  » 


NATURE. 

Judicial  notice  of  laws  of,  see  Evidence,  23. 
♦-•-♦ 

NAVIGABLE  WATERS. 

Jurisdiction  of  municipal  corporation  over 
navigable  boundary  river,  see  Bound- 
ABIES,  5. 

Interference  with  commerce  on,  see  Com- 
merce, 14,  15. 

Necessity  of  approval  of  Federal  officers  to 
construction  of  public  works  in  naviga- 
ble waters  of  state,  see  Eminent  Do- 
main, 105. 

Presumption  of  non-navigability,  see  Evi' 
dence,  671. 

In  general,  see  Watebs,  I.  a. 


NAVIGATION. 


Negligence  in,  see  Negligence,  200. 

Rights  of,  generally,  see  Waters,  I.  c,  5. 

Improvement  of,  see  Eminent  Domain,  61, 
241:   Waters,  98-104. 

Obstruction  of,  see  Damages,  316;  Nuis- 
ances, 101-111. 

»  »  » 


NAVY. 

See  Army  and  Navy. 

♦-•-♦ — 


NEAR   BEER. 


Sale  of,  see  Constitutional  Law,  512;  In- 
toxicating Liquors,   28,   67,   109. 
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NEAREST  OF  KIN. 

See  Next  of  Kin. 

4  »  » 

NEARSIGHTEDNESS. 

As  defense  to  charge  of  contributory  negli- 
gence, see  Street  Railways,  87. 


NECESSARIES. 


Husband's  liability  for,  see  Husband  and 

Wife,  3-14. 
Liability    of    wife   for,    see    Husband    and 

Wife,  24,  25, 
Joinder  of  husband  and  wife  in  action  for 

necessaries  furnished  to  the  latter,  see 

Partiexs,  193. 
To  incompetent  persons,  see  Incompetent 

Persons,  7. 
To  infant,  see  Infants,  65-68;  Trial,  68.5. 
Burden  of  showing  that  articles  furnished 

infant  were  necessaries,  see  Evidence, 

645. 
Medical  attendance  and  remedies  for  child, 

see  Infants,  13. 


NECESSITY. 


Easements  by,  see  Easements,  II.  c. 

Of  taking  land  by  right  of  eminent  domain, 
see  Courts,  122,  123,  143;  Eminent 
Domain,  95, 

For  improvement  of  street,  see  Public  Im- 
provements, 8. 

Works  of,  on  Sunday,  see  Sunday,  III.  b 

As  question  for  jury,  see  Trial,  II.  c.  3, 


NEEDLE. 

Injury  to  purchaser  of  soap,  by  needle  em- 
bedded therein,  see  Negligence,  54,  55, 


NE  EXEAT. 


1,  A  bankrupt  court  may  relieve  a  sure- 
ty from  liability  on  a  bond  executed  to  se- 
cure the  release  of  a  bankrupt  who  has 
been  arrested  under  a  writ  of  ne  exeat  after 
it  has  been  broken  by  the  departure  of  the 
bankrupt  from  the  jurisdiction,  if  he  has 
returned  and  is  ready  to  abide  the  decrees 
of  the  court  so  that  the  result  sought  by 
the  obligation  has  not  failed.  Re  Appel, 
20:  76,  163  Fed.  1002,  90  C,  C.  A.  172, 

2.  A  bond  filed  by  a  bankrupt  to  secure 
his  release  from  arrest  under  a  writ  of  ne 
exeat,  and  conditioned  to  be  void  if  he  will 
not  go  or  attempt  to  go  into  parts  beyond 
the  jurisdiction  of  the  court,  and  not  de- 
part from  the  district  without  leave,  is  not 
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a  mere  bail  bond,  but  is  broken  by  an  at- 
tempt to  go  beyond  the  jurisdiction  without 
leave.  Re  Appel,  20:  76,  163  Fed.  1002,  90 
C.  C.  A.  172.  (Annotated/ 


NEGATIVE. 


Proof  of,  see  Evidence,  XI.  n. 

Negation  of  defenses  or  exceptions  in  indict 

ment,  see  Indictment,  etc.,  II.  c. 
In  pleading,  see  Pleading,  II.  e. 


NEGATIVE  EASEMENT. 

See  Covenants  and  Conditions,  115,  121. 
122. 


NEGATIVE  TESTIMONY. 

Weight  given  to,  see  Evidence,  2239. 
Duty  to  instruct  as  to  weight  of,  see  Tbial- 
944. 


NEGLIGENCE. 


I.  As  basis  of  action,  1—200. 
a.  General  rules,  1—33. 
h.  Dangerous  agencies,  34—74. 

1.  In  general,  34—44. 

2.  Liability  of  seller,   manu- 

facturer,   or    other   third 
person,  45—74. 

c.  Dangerous  premises,  75—177. 

1.  In  general,  75—98. 

2.  Liability    to    licensees    or 

trespassers,    99—200. 

a.  In  general,  99—115. 

b.  Injuries    to    children; 

dangerous      attrac- 
tions, 116—177. 

d.  On  highways  or  waters,  17 8-^ 

200. 
II.  Contributory,  201—295. 

a.  Generally,  201—214. 

b.  Of    persons    under    disability, 

215-231. 

1.  Children  or  their  parents, 

215—231. 

2.  Other  persons. 

c.  On  highways,  232—242. 

d.  Other   cases,    243—252. 

e.  Imputed,  253—276. 

1.  In  general,  253—273. 

2.  As  to  children,  274-276. 

f.  Injury  avoidable  nottvithstand- 

ing   contributory  negligence: 
last  clear  chance,   271—295. 

Abatement  of  right  of  action  for  negligent 
injury,  see  Abatement  and  Revival, 
15-19. 

When  cause  of  action  for  injury  by,  arises, 
see  Action  or  Suit,  17. 
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Splitting  of  causes  of  action  for,  see  Action' 
OB  Suit,  104-106. 

Joinder  of  causes  of  action  for  negligence, 
see  Action  ob  Suit,  107,  108,  112. 

Act  of  God  excusing  discharge  of  duty,  s«e 
Act  of  God. 

Admiralty  jurisdiction  of  action  for,  see 
Admiralty,  I. 

Setting  up  on  appeal  new  theory  as  to  inter- 
pretation of  complaint  in  negllgeuce 
case,  see  Appeal  and  Error,  743. 

Review  of  verdict  or  finding  as  to,  see  Ap- 
peal and  Error,  914-918,  995,  996. 

Review  on  appeal  of  damages  in  negligence 
case,  see  Appeal  and  Error,  945-947. 

Prejudicial  error  as  to  instructions  in  neg- 
ligence action,  see  Appeal  and  Error, 
VII.  m,  4,  a,  2. 

Prejudicial  error  in  remarks  of  counsel  in 
negligence  case,  see  Appeal  and  Erbob, 
1443. 

As  ground  for  disbarment  of  attorney,  see 
Attorneys,  20. 

Vesting  of  right  of  action  for  negligent  in- 
jury in  trustee  in  bankruptcy,  see 
Bankruptcy,  51,  52. 

Bond  insuring  against  negligence  of  em- 
ployee, see  Bonds,  35. 

Limitation  of  liability  for,  see  Carriers,  II. 
m,  6;  II.  o,  5;  III.  g,  2;  Telegraphs, 

II.  d. 

Validity  of  contracts  against  liability  for, 
see  Contracts,  III.  c,  2. 

Evidence  as  to  fraud  in  obtaining  release 
from  liability,  see  Evidence,  1669,  1670. 

Conflict  of  laws  as  to  liability  for,  see  Con- 
flict OF  Laws,  I.  e. 

Conflict  of  laws  as  to  limitation  of  time  for 
notice  of  claim  for  personal  injuries, 
see  Conflict  of  Laws,  154. 

Continuance  of  personal  injury  case,  see 
Continuance  and  Adjournment,  7. 

Contribution  between  wrongdoers,  see  Con- 
tribution AND  Indemnity,  5-17. 

Measure  of  damages  for  negligence  causing 
personal  injury  or  death,  see  Damages, 

III.  i. 

Mental  anguish  as  element  of  damages  for 

negligent  injury,  see  Damages,  III.  o,  1. 
Nominal  damages  for,  see  Damages,  9. 
Punitive    damages    for,    see    Damages,    34, 

63-66. 
Loss  of  profits  as  element  of  damages  in 

personal  injury   action,   see  Damages, 

675. 
Matters  peculiar  to  actions  for  death,  see 

Death. 
Order  for  production  of  documents  in  action 

for,  see  Discoveby  and  Inspection,  12- 

15. 
Physical    examination    in    negligence    case, 

see  Discovery  and  Inspection,  II. 
Estoppel  by,  see  Estoppel,  III.  i. 
Presumption  and  burden  of  proof  as  to,  see 

Evidence,  II.  h. 
Evidence  of  admissions  in  negli^  .;>e  case, 

see  Evidence,  III.  IX. 
Opinion  evidence  in  action  for  personal  in* 

jury,  see  Evidence,  VII.  d. 
Opinion  evidence  as  to,  see  Evidence,  VII.  j. 
Hearsay   evidence   in   action    for,    see   Evi- 
dence, X. 


NEGLIGENCE,  I.  a. 


2053 


Evidence  of  confidential  communications  in 
action  for,  see  Evidexce,  X.  b. 

Admissibility  of  complaints  of  injuries  by 
person  injured  througli,  see  Evidence, 

X.  h. 

Relevancy  of  evidence  as  to,  see  Evidence, 

XI.  h. 

Evidence  of  other  accidents  or  defects,  see 
Evidence,  XI.  k. 

Evidence  of  precautions  after  accident  to 
show,  see  Evidence,  1S20-1823. 

Evidence  as  to  damages  from,  see  Evidence, 
1709-1728. 

Sufficiency  of  evidence  of,  see  Evidence,  XII. 
d. 

Sufficiency  of  evidence  as  to  cause  of  injury 
or  death  by,  see  Evidence,  2067-2080. 

Dying  declaration  of  injured  person,  see 
Evidence,  1509. 

Evidence  of  custom  or  habit  as  to,  see  Evi- 
dence, 1527-1541. 

Admissibility  of  evidence  under  pleadings 
in  action  for,  see  Evidence,  2436-2440. 

Variance  in  proof  of,  see  Evidence,  2479- 
2501. 

Effect  of  discharge  of  person  primarily  lia- 
ble for  loss  of  insured  property  upon 
insured's  right  of  action  against  insur- 
er, see  Insurance,  873. 

Interest  on  amount  allowed  as  damages  for 
personal  injury,  see  Interest,  25. 

Conclusiveness  of  judgment  as  to,  see  Judg- 
ment, II.  d,  7. 

Conformity  of  judgment  to  pleading  in  ac- 
tion for,  see  Judgment,  47. 

When  statute  of  limitations  begins  to  run, 
see  Limitation  of  Actions,  II.  f. 

Bar  of  statute  of  limitations,  see  Limita- 
tion OF  Actions,  III.  f. 

New  trial  in  action  for,  see  New  Trial,  66, 
84. 

Joinder  of  parties  defendant,  see  Parties, 
197-207. 

Pleading  as  to,  see  Pleading,  II.  j. 

Release  of  surety  througli  creditor's  negli- 
gence in  collecting  collateral,  see  Prin- 
cipal and  Surety,  26. 

Release  of  surety  by,  see  Principal  and 
Surety,  58-63. 

As  bar  to  reformation  of  deed,  see  Reforma- 
tion OF  Instruments,  5,  6. 

Release  from  liability  for  injuries  resulting 
from,  see  Release;  Trial,  271. 

Violation  of  Sunday  law  as  defense  to  ac- 
tion for,  see  Sunday,  31,  32. 

Question  for  jury  as  to,  see  Trial,  II.  c,  8. 

Instructions  in  action  for  generally,  see 
Trial,  819-821,  824,  841,  842,  872,  873, 
877,  883,  884,  887-905. 

Correctness  of  instruction  in  action  for,  see 
Trial,  III.  e,  4. 

Instructions  as  to  damages,  see  Appeal  and 
Error,  1365-1369,  1435;  Trial,  887- 
892. 

Comments  or  arguments  of  counsel  in  neg- 
ligence case,  see  Trial,  63,  64. 

Direction  of  verdict  in  negligence  case,  see 
Appeal  and  Error,  1524-1526;  Trial, 
753-770. 
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Remittitur  of  damages  in  action  for  per- 
sonal injury,  see  Trial,  1170. 

Competency  of  witness  in  action  for,  see 
Witnesses,  I. 

I.   As   basis   of  action. 

a.  General  rules. 

(See  also  same  heading  in  Digest  L.R.A, 
1-10.) 

Effect  of  contributory  negligence  on  lia- 
bility, see  infra,  II. 

Liability  notwithstanding  contributory  neg- 
ligence where  injury  could  have  been 
avoided,  see  infra,  II.  f. 

Of  title  abstracter,  see  Abstracts. 

Of  accountant,  see  Accountants. 

Of  agister,  see  Agisters. 

Of  agricultural  societies,  see  Agricultural 
Societies,  2. 

Of  owner  or  manager  of  place  of  amusement, 
see  Amusements,  2-16. 

Of  surveyor  in  scaling  logs,  see  Arbitra- 
tion, 8. 

Of  architect,  see  Architects,  1,  3. 

Of  bailee,  see  Bailment,  III. 

Of  bank  officer,  see  Banks,  III.  c. 

Of  carrier,  see  Carriers. 

Of  charitable  institution,  see  Charities, 
II.  c. 

Of  incorporators  of  trust  company,  see 
Corporations,  183,  184. 

Of  county,  see  Counties,  7,  10,  11. 

Of  druggists,  see  Drugs  and  Druggists. 

Of  fire  insurance  patrol,  see  Eire  Insur- 
ance Patrol. 

Of  purchaser  of  mine  in  failing  to  discover 
condition,  see  Fraud  and  Deceit,  25. 

Of  driver  of  hack,  see  Hacks. 

Of  hospital,  see  Hospitals,  2-8. 

Of  married  woman,  see  Husband  and  Wife, 
27,  28. 

Of  incompetent,  see  Incompetent  Persons, 
III. 

Of  infant,  see  Infants,  58;  Parent  and 
Child,  19-24. 

Of  innkeeper,  see  Innkeepers,  III. 

Of  insurance  agent;  estoppel  by,  see  In- 
surance, V.  b,  4. 

Of  livery  stable  keeper,  see  Livery  Stable. 

Of  master  towards  servant,  see  Master  and 
Servant,  II. 

Of  master  for  negligence  of  servant,  see 
Master  and  Servant,  III. 

Of  independent  contractor,  see  Master  and 
Servant,  III.  b. 

Of  municipal  corporation,  see  Municipal 
Corporations,  II.  g. 

Of  officer,  see  Officers,  102-110. 

Of  undertaker  furnishing  carriages  for 
funeral  to  occupants  of  carriages,  see 
Parties,  58. 

Of  physician,  see  Physicians  and  Sur- 
geons, II. 

Of  pilot,  see  Pilots. 

Of  pledgee  in  accepting  forgied  collateral, 
see  Pledge  and  Collateral  Security, 
20. 

Of  agent,  see  Principal  and  Agent,  113. 
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Of  county  commiasioners  in  failing  to  re- 
•juire  settlement  of  account  by  tax  col- 
lector, see  Pbi^'CIPal  and  Subety,  68, 
69. 

Of  municipal  oflScers  in  signing  duplicate 
paving  tax  certilcates,  see  Pboxlmatb 
Cause,  156. 

Of  railroad,  see  Railboads. 

Of  receiver,  see  Receivebs,  43. 

Of  saloonkeeper  toward  guest,  see  Saloon- 
keepeb. 

Of  surveyor,  see  Subveyobs. 

Of  telegraph  company,  see  Telegeaphs. 

Of  telephone  company  in  delivery  of  mes- 
sage, see  Telephones,  32,  33. 

Of  warehousemen,  see  Warehouseman. 

Of  water  company,  see  Watebs,  III.  b. 

Liability  in  tort  of  one  negligently  perform- 
ing contract,  see  Action  ob  Suit,  81. 

In  management  of  vessel  colliding  with 
bridge,  see  Admibalty,  2,  3. 

As  to  animals,  see  Animals. 

In  operation  of  automobiles,  see  Automo- 
biles, II. 

In  payment  of  check,  see  Banks,  IV.  a,  3. 

Cashing  certified  check  without  examining 
drawer's  account  as,  see  Banks,  35. 

Of  bank  in  collecting  commercial  paper,  sea 
Banks,  IV.  b. 

Of  savings  bank  in  paying  out  deposit,  see 
Banks,  237-239. 

In  conducting  ceremonies  for  initiation  into 
fraternal  beneficiary  order,  see  Benev- 

'        olent  Societies,  5. 

As  to  negotiable  paper,  see  Bills  and 
Notes,  1. 

Of  purchaser  of  negotiable  paper,  see  Biu^s 
and  Notes,  V.  b. 

In  permitting  spurious  note  to  pass  out  of 
control,  see  Bills  and  Notes,  157. 

Of  person  signing  note,  see  Bills  and 
Notes,  208. 

As  to  blasting,  see  Blasting. 

As  to  bridges,  see  Bbidges,  II. 

As  to  fire  escape,  see  Buildings,  I.  b. 

Right  of  convicted  person  to  maintain  ac- 
tion against  witness  negligently  giving 
false  evidence,  see  Case,  7. 

In  presenting  check  for  payment,  see 
Checks,  II. 

As  to  collision,  see  Collision. 

In  signing  contract  without  reading  it,  see 
Contbacts,  775,  776. 

Forged  or  fraudulent  issue  of  stock,  see 
Cobpobations,  V.  d. 

Negligent  injury  to  dead  body,  see  Cobpse, 
2. 

In  distributing  samples  of  medicine,  see 
Ceiminal  Law,  55. 

As  to  dams,  see  Dams. 

As  to  electricity,  see  Electbicity. 

Failure  of  grantor  to  read  deed  before  sign- 
ing to  bar  relief  therefrom  in  equity, 
see  Equity,  92. 

In  use  of  elevator,  see  Elevatobs. 

At  exhibition,  see  Exhibitions. 

As  to  fences,  see  Fences. 

As  to  food,  see  Food,  14-21, 

In  causing  fright,  see  Fbight. 

In  respect  to  highways,  see  Highways,  IV. 

As  to  negligent  homicide,  see  Homicide, 
2-11. 
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Homicide  by  neglecting  dependent  person, 
see  Homicide,  12-16,  47. 

Injury  to  patron  at  horse  race,  see  HoBSK 
Race. 

Husband's  liability  for  negligence  of  wife, 
see  Husband  and  Wife,  15. 

Liability  of  community  for  negligence  of 
husband,  see  Husband  and  Wife,  51. 

Husband's  right  of  action  for  negligent  in- 
jury to  wife,  see  Husband  and  Wife, 
152-154. 

Wife's  right  of  action  for  personal  injuries, 
see  Husband  and  Wife,  174-178. 

Wife's  right  of  action  for  negligent  injuries 
to  husband,  see  Husband  and  Wife, 
179,  180,  184. 

Negligent  delay  in  sending  in  application 
for  insurance,  see  Insueance,  34,  35. 

Joint  liability  in  case  of,  see  Joint  Cbedit- 
oes  and  Debtobs. 

As  to  logs,  see  Logs  and  Logging,  5. 

Liability  for  injuries  to  employees  of  third 
person,  see  Mastee  and  Seevant,  II. 
a,  6. 

Unlawful  employment  of  child  under  statu- 
tory age  as,  see  Masteb  and  Seevant, 
157-177. 

In  removing  surface  support,  see  Mines, 
39-46. 

As  element  of  nuisance,  see  Nuisances,  186. 

Who  may  maintain  action  for  negligent  in- 
jury, see  Nuisances,  98. 

Who  may  bring  action  for  personal  in- 
jury to  infant,  see  Paeent  and  Child, 
6. 

Parent's  liability  for  child's  negligence,  see 
Paeent  and  Child,  19-24. 

In  permitting  ice  on  private  way,  see  Pri- 
vate Way,  2. 

Proximate  cause  of  injury,  see  Peoximate 
Cause, 

Violation  of  criminal  statute  as  negligence, 
see  Railboads,  135. 

Injury  by  spark  from  locomotive,  see  Rail- 
boads, 121,  122. 

Towards  seamen,  see  Seamen. 

In  matters  relating  to  shipping,  see  Ship- 
ping. 

Action  against  state  for,  see  State,  30-31. 

Violation  of  ordinance  as  evidence  of,  see 
Steeet  Railways,  29,  30,  35. 

In  operation  of  street  railways,  see  Stbeet 
Railways,  III. 

In  construction  of  irrigation  ditch,  see 
Waters,  304,  306. 

1.  The  general  standard  of  care  fixed  by 
the  law  is  commensurate  care,  or  due  care 
under  the  circumstances.  Campbell  v.  Du- 
luth  &  N.  E.  R.  Co.  22:  190,  120  N.  W.  375, 
107  Minn.  358. 

2.  A  duty  of  care,  owing  by  the  party 
who  occasions  the  loss  to  him  who  suffers 
it,  is  an  indispensable  element  of  actionable 
negligence.  The  breach  of  such  a  duty,  ow- 
ing to  others,  is  immaterial.  Western  U. 
Teleg.  Co.  v.  Schriver,  4:  678,  141  Fed.  538, 
72  C.  C.  A.  596. 

3.  An  injury  that  is  not  the  natural 
consequence  of  an  act  of  negligence,  and 
that  would  not  have  resulted  from  it  but 
for    the    interposition    of    some    new,    inde- 
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pendent  cause  that  could  not  have  been  an- 
ticipated, is  not  actionable.  Western  U. 
Teleg.  Co.  v.  Schriver,  4:  678,  141  Fed.  538, 
72  C.   C.  A.   596. 

4.  An  jury  that  could  not  have  been 
foreseen  or  reasonably  anticipated  as  the 
probable  consequence  of  negligence  is  not 
actionable.  Western  U.  Teleg.  Co.  v, 
Schriver,  4:  678,  141  Fed.  538,  72  C.  C.  A. 
596. 

5.  The  cause  of  action  in  case  of  neg- 
ligent injuries  to  another's  person  or  prop- 
erty is  not  the  negligent  act,  but  the  con- 
sequences following  itj  for,  to  support  an 
action,  there  must  be  not  only  the  negli- 
gent act,  but  a  consequential  injury;  the 
injury  being  the  gravamen  of  the  charge. 
Ochs  v.  Public  Service  R.  Co.  (N.  J.  Err. 
&  App.)  36:  240,  80  Atl.  495,  81  N.  J.  L. 
661. 

6.  The  negligent  act  or  omission  for 
which  a  party  is  liable  in  damages  is 
one  that,  in  ordinary,  natural  sequence, 
causes,  or  contributes  to  causing,  an  injury 
to  another  when  no  independent,  efficient 
cause  intervenes,  and  the  injured  party  is 
not  at  fault.  Benedict  Pineapple  Co.  v. 
Atlantic  C.  L.  R.  Co.  20:  92,  46  So.  732,  55 
Fla.  514. 

7.  An  injury  that,  under  the  circum- 
stances, is  the  natural,  probable,  and  ordi- 
nary result  of  a  negligent  act  of  omission, 
is  in  law  held  to  have  been  contemplated  by 
the  negligent  party  as  a  probable  and  proxi- 
mate result  of  the  negligence  when  he  is 
informed,  or,  by  ordinary  observation,  would 
have  been  informed,  of  the  facts  and  cir- 
cumstances attending  the  negligence.  Bene- 
dict Pineapple  Co.  v.  Atlantic  C.  L.  R.  Co. 
20:  92,  46  So.  732,  55  Fla.  514. 

8.  Those  who  are  negligent  are  held  in 
law  to  know  the  usual  effect  of  ordinary, 
natural  conditions  and  forces  upon  a  negli- 
gent act  of  omission,  and  to  have  contem- 
plated the  probable  effect  of  such  conditions 
and  forces  upon  their  negligence  or  upon 
its  proximate  results,  and  to  be  liable  in 
damages  for  the  natural  and  probable  proxi- 
mate results  of  the  negligence.  Benedict 
Pineapple  Co.  v.  Atlantic  C.  L.  R.  Co. 
20:  92,  46  So,  732,  55  Fla.  514. 

9.  In  contemplation  of  law,  an  injury 
that  could  not  have  been  foreseen  or  reason- 
ably anticipated  as  the  probable  result  of  an 
act  of  negligence  is  not  actionable.  Miller 
V.  Baltimore  &  O.  S.  W.  R.  Co.  18:  949,  85 
N.  E.  499,  78  Ohio  St.  309. 

10.  In  an  action  to  recover  damages  for 
injuries  sustained  through  the  negligence  of 
another,  the  law  regards  only  the  direct  and 
proximate  results  of  the  negligent  act  as 
creating  a  liability  against  the  wrongdoer. 
Miller  v.  Baltimore  &  0.  S.  W.  R.  Co, 
18:  949,  85  N.  E.  499,  78  Ohio  St.  309. 

11.  The  wrongful  act,  neglect,  or  default 
complained  of  must  have  been  the  proximate 
cause  of  an  injury,  in  order  to  give  a  right 
of  action  therefor.  Batton  v.  Public  Service 
Corp.  (N.  J.  Err.  &  App.)  18:  640,  69  Atl. 
164,  75  N.  J.  L.  857. 

12.  In  an  action  for  damages  for  person- 
al injuries  alleged  to  have  been  inflicted  by 
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the  negligence  of  another,  a  recovery  can  be 
had  for  such  consequences  only,  of  the  act 
complained  of,  as  ought  reasonably  and 
probably  to  have  been  anticipated  to  flow 
therefrom.  Johnston  v.  New  Omaha  Thom- 
son-Houston E.  L.  Co.  17:  435,  110  N.  W, 
711,  113  N,  W,  526,  78  Neb.  24. 

13.  A  person  is  not  negligent  in  failing 
to  anticipate  that  other  persons  will  be 
negligent.  Ford  v.  Tremont  Lumber  Co. 
22:  917,  49  So.  492,  123  La.  742. 

14.  To  entitle  one  to  a  trial  of  the  ques- 
tion of  another's  negligence  which  resulted 
in  injury,  it  is  not  necessary  that  the  ef- 
fect of  the  act  or  omission  complained  of 
would  in  all  cases,  or  even  ordinarily,  be  to 
produce  the  consequences  which  followed; 
but  it  is  sufficient  that  if  it  is  reasonably  to 
be  apprehended  that  such  an  injury  might 
thereby  occur  to  another  while  exercising 
his  legal  right  in  an  ordinarily  careful  man- 
ner. Baltimore  &  0.  S.  W.  R.  Co.  v.  Slaugh- 
ter, 7:  597,  79  N.  E.  186,  167  Ind.  330. 

15.  It  is  not  negligence  for  one  employed 
on  an  ice  wagon  to  hold  a  tool  in  his  hand 
when  turning  away  from  the  wagon  with 
ice  for  delivery,  in  the  absence  of  knowledge 
on  his  part  that  someone  is  standing  so 
near  him  as  to  be  likely  to  be  injured  by  tha 
act.  Thyssen  v.  Davenport  Ice  &  Cold  Stor- 
age Co.  13:  572,  112  N.  W.  177,  134  Iowa, 
749, 

16.  Striking  a  pile  with  a  driver  after 
it  is  obvious  that  it  is  broken,  so  that  the 
blow  may  cause  a  section  to  fly  off  to  the 
injury  of  bystanders,  may  be  found  to  be 
negligence,  Compty  v.  C.  H.  Starke  Dredge 
&  Dock  Co.  9:  652,  109  N.  W.  650,  129  Wis. 
622, 

17.  Whether  or  not  a  cook  assisting  the 
manager  of  railroad  outfit  cars  as  his  wife 
was  in  fact  such  is  immaterial  in  an  action 
by  her  for  negligent  injuries  inflicted  on 
her  by  the  company.  Pugmire  v.  Oregon 
Short  Line  R.  Co.  13:  565,  92  Pac,  762,  33 
Utah,  27. 

18.  The  rupture  of  an  artery  due  to  a 
muscular  contraction  in  attempting  to  avoid 
injury  from  an  article  which  falls  upon 
one's  umbrella  may  be  the  basis  of  a  re- 
covery against  the  one  responsible  for  the 
fall.  Philadelphia,  B.  &  W.  R.  Co.  v.  Mitch- 
ell,  17:  974,  69  Atl.  422,  107  Md.  600, 
Frightening  horse. 

19.  The  owner  of  a  factory  who  on  his 
own  land  discharges  waste  steam  in  large 
quantities  and  with  a  puffing  noise,  at  a 
point  located  near  the  highway  and  at  about 
the  height  from  the  ground  of  a  horse's 
head,  in  such  manner  as  to  be  calculated  to 
frighten  horses  of  ordinary  gentleness,  with- 
out regard  to  the  presence  upon  the  high- 
way of  horses  which  might  be  frightened 
thereby,  may  be  held  liable  for  injury  to  a 
traveler  whose  horse  is  so  frightened.  Fort 
Wayne  Cooperage  Co.  v.  Page,  23:  946,  84 
N,  E.  145,  170  Ind.  585.  (Annotated) 

20.  The  owner  of  property  who  uses 
thereon,  for  legitimate  purposes,  a  portable 
engine  in  a  depression  wliich  an  adjacent 
liighway  crosses  on  a  bri'dge,  is  not  liable 
for  injury  caused  to  a  traveler  by  the  fright 
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of  Jiis  horse  at  smoke  issuing  from  the 
stack  in  the  ordinary  operation  of  the  en- 
gine, although  the  stack  rises  only  a  short 
distance  above  the  level  of  the  bridge  and 
is  likely  to  frighten  horses,  where  the  en- 
gine has  been  in  operation  for  a  consider- 
able time  without  interference  with  the  con- 
venient and  safe  use  of  the  bridge.  Cook 
V.  Kice  Lake  Milling  &  Power  Co.  32:  1225, 
130  N.  W.  953,  146  Wis.  535. 
Violation  of  ordinance. 

21.  The  violation  of  a  duty  of  care  im- 
posed by  a  valid  ordinance  or  law  consti- 
tutes rebuttable  evidence  of  negligence. 
Shellaberger  v.  Fisher,  5:  250,  143  Fed.  937, 
75  C.  C.  A.  9. 

Exposure  of  sick  person. 

22.  One  who  invites  into  his  house  a 
cattle  buyer  who  calls  to  inspect  cattle  which 
are  for  sale  owes  him  the  duty,  upon  dis- 
covering that  he  has  been  taken  severely  ill, 
not  to  expose  him  to  danger  on  a  cold  winter 
night  by  sending  him  away  in  his  cutter,  un- 
attended, for  a  7-mile  journey,  while  he  is 
in  a  fainting  and  helpless  condition.  Depue 
V.  Flateau,  8:  485,  111  N.  W.  1,  100  Minn. 
299. 

23.  The  owner  of  an  apartment  building, 
who  insists  on  his  janitor's  compelling  the 
removal  of  his  relative  who  has  beco^ae  ill 
with  an  infectious  disease  while  temporarily 
in  the  janitor's  apartments,  is  not  liable  for 
aggravation  of  the  illness  due  to  the  excite- 
ment attending  the  removal,  where  the  pa- 
tient was  not  conlined  to  bed,  and  there  is 
nothing  to  show  that  she  might  not,  with 
comparative  safety,  have  been  taken  home 
in  a  cab  or  hack,  or  that  he  had  any  knowl- 
edge as  to  her  pecuniary  ability  to  secure 
one,  or  that  he  might  have  inferred  that  ag- 
gravation of  the  disease  would  follow  the 
removal.  Tucker  v.  Burt,  17:  510,  115  N.  W. 
722,  152  Mich.  68.  ■  (Annotated) 
Gross,  wanton,  or  ixrilfnl  negligence. 
Of  carrier,  see  Carriers,  186,  276a,  372. 
Of  passenger,  see  Carriers,  337. 

Of  conductor   of  street  car,  see   Carriers, 

536. 
Of  railroad  company,  see  Railroads,  85,  86, 

96,  210. 
Of  railroad  fireman,  see  Railroads,  60,  91. 
Of  telegraph  company,  see  Telegraphs,  19. 
Prejudicial    error    in    defining   gross   negli- 
gence, see  Appb:al  and  Error,  1346. 
Refusal   of   instruction   as   to,   see   Appeal 

AND  Error,  1414. 
Sufficiency  of  proof  of,  see  Evidence,  2145. 
Necessity  of  proof  of  wanton  negligence  of 

railroad  company  in  cutting  fire  hose, 

see  Evidence,  2157. 
Liability  for  employees'  wanton  or  malicious 

acts,   see  Master  and   Servant,   932- 

952. 
Joining  count  for  gross  negligence  in  count 

for  ordinary  negligence,  see  Pleading, 

162. 
Pleading  as  to,  see  Pleading,  274,  287. 
Gross  negligence  in  delivery  of  telegram,  see 

Telegraphs,  89. 
CJorrectness  of  instructions  as  to,  see  Trial, 

1048. 
See  also  infra,  120. 
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24.  The  negligent  breaking  by  a  prop- 
erty owner  of  a  carboy  of  acid  upon  such 
property,  which  causes  in  tlK-  room  where 
it  is  ke])t  conditions  indicating  the  pres- 
ence of  lire,  is  not  such  recklessness,  wan- 
tonness, or  wilfulness  with  respect  to  fire- 
men wlio  are  summoned  to  extinguish  the 
supposed  conflagration,  as  to  render  him 
liable  for  injury  to  them  from  the  acid 
fumes.  Lunt  v.  Post  Printing  &  Pub. 
Co.  30:  60,  110  Pac.  203,  48  Colo.  316. 

25.  A  person  who,  through  gross  negli- 
gence or  indifference  to  the  consequences, 
permits  himself  to  be  ijiveigled  into  par- 
ticipating in  fho  manufacture  and  inscrip- 
tion of  acts  purporting  to  dispose  of  real 
estate  belonging  to  other  people,  may  be 
held  liable  for  the  resulting  damages,  even 
though  he  may  be  a  victim,  rather  than  a 
confederate,  of  the  originator  of  the  scheme. 
Howcott  V.  Talen,  49:  45,  63  So.  376,  133  La. 
845. 

Concurrent  negligence. 

As  to  forged  check,  see  Banks,  117. 

Injury  from  concurrent  negligence  as  to  fire, 
see  Fires,  12-14. 

In  case  of  injury  on  highway,  see  High- 
ways,  164,  199-201. 

Joint  liability  in  case  of,  see  Joint  Credit- 
ors and  Debtors. 

Of  master  and  fellow  servant,  see  Master 
AND  Servant,  II.  e,  3. 

Of  motorman  and  person  injured  by  street 
car,  see  Street  Railways,  64,  66-68. 

26.  A  negligent  person  is  liable  for  in- 
jury to  another  who  is  using  due  care  for 
his  personal  safety,  by  reason  of  the  negli- 
gence, combined  with  an  accident,  without 
which  the  injury  would  not  have  occurred. 
Illinois  C.  R.  Co.  v.  Siler,  15:819,  82  N.  E. 
362,  229  111.  390. 

27.  A  child  cannot  hold  a  mill  owner 
liable  for  injury  through  unguarded  ma- 
chinery in  the  mill  to  which  he  was  sent 
by  his  father  to  purchase  a  product  of  the 
mill,  because  of  his  failure  to  warn  him 
of  the  danger  of  exposed  machinery,  where 
the  father,  although  knowing  of  the  con- 
dition, also  failed  to  warn  him.  Stamford 
Oil  Mill  Co.  V.  Barnes,  31:  1218,  128  S.  W. 
375,  103  Tex.  409. 

Injury  to  property. 

Effect  of  contributory  negligence,  see  infra, 

203,  252. 
Right    of    bailee    to    maintain    action,    see 

Bailment,  6. 
Damages  for,  see  Damages,  III.  j. 
See  also  infra,  37-41,  73,  74,  77. 

28.  One  who  directs  his  servant  to  re- 
capture a  chicken  which  has  escaped  from 
lawful  confinement  and  entered  a  public 
park  is  not  liable  for  the  breaking  of  a 
neighboring  window,  caused  by  the  chicken's 
flying  against  it  in  its  endeavors  to  elude 
its  pursuer.  Malony  v.  Bishop,  2:  1188, 
105  N.  W.  407,  —  Iowa,  —      (Annotated) 

29.  Making  a  particular  adjustment  of 
machinery  in  an  emergency,  by  a  servant 
sent  to  install  it  in  another's  plant,  will 
not  render  his  master  liable  for  injury 
thereby  caused  to  the  plant  if  he  acted  ac- 
cording to  his  best  judgment  at  the   time, 
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although  it  subsequently  proved  to  be  in- 
judicious. Lombard  Water-Whee'  Governor 
Co.  V.  Great  Northern  Paper  Co.  6:  i8o, 
63  Atl.  555,  101   Me.   114. 

30.  One  who,  after  entering  a  building 
with  a  plate  glass  front,  walks  against  and 
breaks  a  pane  of  glass  in  attempting  to  leave 
the  building,  cannot  escape  liability  for  the 
value  of  the  broken  glass,  by  the  fact  that, 
because  of  the  puzzling  effect  of  the  interior 
view,  he  did  not  see  the  glass;  since,  know- 
ing of  its  existence,  he  is  bound  to  ascertain 
its  location  before  attempting  to  make  his 
exit,  which  would  bring  him  into  proxim- 
ity with  it.  Clardy  v,  Hudspeth,  21:  702, 
115  S.  W.  1134,  89  Ark.  189. 

31.  Where  one  has  provided  a  cover  to 
protect  his  property  from  injury  that  will 
probably  occur,  and  such  cover  is,  without 
the  fault  of  the  owner,  injured  or  destroyed 
by  the  negligence  of  another  who  knew,  or 
should  have  known,  of  the  use  to  which  the 
cover  was  applied,  and  of  the  injury  that 
would  probably  result  from  its  destruc- 
tion, and  the  destruction  of  the  cover  defeats 
the  sole  purpose  for  which  it  was  used,  dam- 
ages may  be  recovered  for  injuries  to  the 
property  that  was  so  protected,  which  proxi- 
mately follow  or  result  from  the  destruction 
of  the  cover  provided  for  the  protection  of 
the  property  injured.  Benedict  Pineapple 
Co.  V.  Atlantic  C.  L.  R.  Co.  20:  92,  46  So. 
732,  55  Fla.  514. 

32.  The  owner  of  a  building  may  be  lia- 
ble for  injury  to  an  adjoining  building  by 
snow  sliding  from  the  roof  of  his  building, 
if  he  takes  no  steps  to  prevent  it.  Bishop 
V.  Readsboro  Chair  Mfg.  Co.  36:  1171,  SI 
Atl.    454,    85    Vt.    141.  (Annotated) 

33.  One  piling  lumber  on  his  own  prop- 
erty may  be  liable  for  the  injury  to  his 
neighbor's  house  by  boards  blown  against 
it  by  such  a  windstorm  as  might  reasonably 
be  expected  to  occur,  if  he  did  not  exercise 
the  care  and  prudence  of  a  prudent  man  in 
like  circumstances,  to  guard  against  the 
probable  consequences  of  such  winds.  Bish- 
op v.  Readsboro  Chair  Mfg.  Co.  36:  11 71, 
81  Atl.  454,  85  Vt.  141. 

t.  Dangerous  agencies. 

1,  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Aa  to  animals,  see  Animals,  I.  c. 

As  to  electricity,  see  Electricity. 

As  to  explosives,  see  Explosions  and  Ex- 
plosives. 

As  to  fires,  see  Fires. 

As  to  fireworks,  see  Fireworks. 

As  to  gas,  see  Gas,  IV. 

Presumption  and  burden  of  proof,  see  Evi- 
dence, II.  h;  Nuisances,  199. 

Evidence  of  custom  as  to,  see  Evidence, 
1527,   1528. 

Negligence  of  master  as  to,  see  Master  and 
Servant,  II.  a,  4. 

Liability  for  servant's  negligence  as  to,  see 
Master  and  Servant,  889-892,  914- 
929,  983-989. 
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Proximate  cause  of  injury  from  explosives, 
see  Proximate  Cause,  II.  d. 

Railroad  train  as  dangerous  agency  general- 
ly, see  Railroads. 

Question  for  jury  as  to,  see  Trial,  232. 

See  also  infra,  181. 

34.  To  hold  a  trespasser  setting  a  turn- 
table in  motion  liable  for  injury  to  another 
trespasser  thereon,  it  is  not  necessary  that 
he  should  have  had  knowledge  of  the  peril 
of  the  latter  before  he  performed  his  act. 
Saad  V.  Brown,  35:  1165,  137  S.  W.  834,  144 
Ky.  178. 

35.  An  electric  light  company  which 
uses  a  basket  and  hoisting  apparatus  to 
enable  its  employees  to  care  for  lamps  on 
a  municipal  light  tower  located  in  a  street, 
which  it  has  contracted  to  keep  in  order,  is, 
in  case  it  fails  to  fasten  the  basket  secure- 
ly, notwithstanding  its  knowledge  that 
children  are  in  the  habit  of  playing  about 
it,  answerable  for  the  death  of  a  by-stander 
through  the  fall  of  ballast  from  the  bas- 
ket when  it  is  released  from  its  fastenings 
when  children  are  near  it  and  shoots  to  the 
top  of  the  tower,  although  the  apparatus 
is  owned  and  occasionally  used  by  the  city. 
Harris  v.  Eastern  Wisconsin  R.  Co.  45: 
1058,  140  N.  W.  288,  152  Wis.  627. 
Escape  of. 

36.  The  common-law  principle  laid  down 
in  Rylands  v.  Fletcher,  L.  R.  3  H.  L.  330, 
that  a  person  who  for  his  own  purposes 
brings  on  his  land  and  collects  and  keeps 
there  anything  likely  to  do  mischief  if  it 
escapes,  is  prima  facie  answerable  if  it 
escapes  for  all  the  damage  which  is  the 
natural  consequence,  is  not  inconsistent 
with  the  principles  of  Roman  law.  Eastern 
&  South  African  Teleg.  Co.  v.  Cape  Town 
Tramways  Companies,  2  B.  R.  C.  114, 
[1902]  A.  C.  381.  Also  reported  in  71 
L.  J.  P.  C.  N.  S.  122,  50  Week.  Rep.  657, 
86  L.  T.  N.  S.  457,  18  Times  L.  R.  523. 

37.  The  common-law  principle  laid  down 
in  Rylands  v.  Fletcher,  L.  R.  3  H.  L.  330, 
that  a  person  who  for  his  own  purposes 
brings  on  his  land  and  collects  and  keeps 
there  anything  likely  to  do  miscief  if  it 
escapes,  is  prima  facie  answerable  if  it 
escapes  for  all  the  damage  which  is  the 
natural  consequence,  does  not  apply  where 
the  resulting  injury  is  not  to  the  ordinary 
employment  of  property,  but  to  its  use  for 
a  purpose  requiring  special  conditions. 
Eastern  &  South  African  Teleg.  Co.  v.  Cape 
Town  Tramways  Companies,  2  B.  R.  C.  114, 
[1902]  A.  C.  381.  Also  Reported  in  71 
L.  J.  P.  C.  N.  S.  122,  50  Week.  Rep.  657, 
86  L.  T.  N.  S.  457,  18  Times  L.  R.  523. 

38.  A  tramway  company  which  lays 
along  its  tracks  a  pavement  of  wood  blocks 
treated  with  creosote  is  liable  for  injury  to 
plants  and  shrubs  on  adjacent  premises  by 
fumes  given  off  by  the  creosote,  although  it 
did  not  know  that  the  use  of  creosoted  wood 
might  cause  damage,  and  was  not  guilty  of 
any  negligence,  upon  the  principle  that  one 
who  brings  upon  his  premises  an  agency 
which  in  the  natural  condition  of  the  land 
is  not  upon  it,  and  which  if  it  escapes  is, 
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liable  to  do  injury,  must  keep  it  in  at  hia 
peril,  and  if  he  does  not  do  so  is  prima 
facie  liable  for  all  the  damage  which  is  the 
natural  consequence  of  its  escape.  West  v. 
Bristol  Tramways  Co.  4  B.  R.  C.  243,  [1908] 
2  K.  B.  14.  Also  Reported  in  77  L.  J.  K. 
B.  N.  S.  684,  72  J.  P.  243,  99  L.  T.  N.  S. 
264,  24  Times  L.  R.  478,  54  Sol.  Jo.  393,  7 
L.  G.  R.  609. 

39.  If  a  landlord  has  on  his  premises  a 
water  tank  which  supplies  water  to  several 
houses  occupied  by  several  tenants,  he  is 
bound  at  his  peril  to  prevent  the  water 
from  escaping  and  injuring  the  property 
of  an  adjoining  proprietor.  Weaver  Mer- 
cantile Co.  V.  Thurmond,  33:  1061,  70  S.  E. 
126,   68   W.   Va.   530. 

40.  A  landowner  who  brings  water  iipon 
his  premises  by  artificial  means,  and  stores 
it  in  tanks  or  reservoirs  for  his  use,  is 
liable  if  the  water  escapes  and  injures  the 
property  of  an  adjoining  owner.  Weaver 
Mercantile  Co.  v.  Thurmond,  33:  1061,  70 
S.  E.  126,  68  W.  Va.  530.  (Annotated) 

41.  One  who  stores  upon  his  premises 
near  a  navigable  river  large  quantities  of 
oil  the  escape  of  which  is  bound  to  do  the 
greatest  amount  of  damage  and  injury  to 
persons  using  the  stream  is  liable  for  the 
injury  done  in  case  of  an  escape  of  the  oil, 
although  it  occurs  without  any  negligence 
on  his  part.  Brennan  Constr.  Co.  v.  Cum- 
berland, 15:  535,  29  App.  D.  C.  554. 

(Annotated) 
Evidence  on  question  of  negligence  in  use 
of,  see  Evidence,  1541. 

42.  To  render  one  liable  for  personal  in- 
juries inflicted  upon  another  with  whom  he 
was  hunting,  by  the  sudden  and  unexpected 
discharge  of  a  gun,  he  must  be  chargeable 
with  gross  negligence.  Siefker  v.  Paysee, 
4:  119,  40  So.  366,  115  La.  953.   (Annotated) 

43.  A  member  of  a  party  of  hunters  is 
negligent  as  matter  of  law  in  firing  at  an 
object  moving  through  bushes  which  con- 
ceal it,  without  taking  time  to  discover 
what  it  is,  which  results  in  his  hitting  a 
member  of  the  party.  Rudd  v.  Byrnes, 
26:  134,  105  Pac.  957,  156  Cal.  636. 

( Annotated ) 

44.  Neither  a  property  owner,  nor  his 
servant,  is  liable  for  injury  to  a  poacher 
thereon,  who,  by  violation  of  a  statute,  is 
guilty  of  a  misdemeanor,  by  the  negligent 
discharge  of  a  firearm  in  the  hands  of  the 
servant.  Magar  v.  Hammond,  3:  1038,  76 
N.  E.  474,  183  N.  Y.  387.  (Annotated) 

2.  liidbility  of  seller,  manufacturer,  or 
other  third  person. 

(See   also  same  heading  in  Digest  L.R.A. 
1-10.) 

Contributory  negligence,  see  infra,  206-208. 

Personal   liability  of  officer  of  corporation 

manufacturing   dangerous   articles,   see 

COBPORATIONS,  168. 

Measure  of  damages,  see  Damages,  199. 
Allowance  for  mental  suffering  of  person  in- 
jured, see  Damages,  616. 
In  sale  of  drugs,  see  Drugs  and  Dbtjgoists. 
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Evidence  as  to,  see  Evidence,  1527,  1528, 
1530,   1773,  2116,  2117. 

Of  manufacturer  or  seller  of  food  stuffs, 
see  Food,  14-21. 

Buyer's  inspector  of  motors  as  volunteer  in 
attempting  to  adjust  mechanism,  see 
Mastkr  and  Servant,  468. 

Notice  to  purchaser  of  defect,  see  Notice, 
9. 

Action  by  employee  injured  by  unsuitable 
product  sold  employer  against  seller  for 
breach  of  warranty,  see  Parties,  80. 

Joint  action  against  manufacturer  and  sell- 
er, see  Parties,  197. 

Amendment  of  pleading  in  action  against 
dealer,  see  Pleading,  116. 

Pleading  as  to,  see  Pleading,  277,  317. 

See  also  Sale,  90. 

45.  The  duty  of  the  vendor  of  a  danger- 
ous article  to  warn  a  purchaser  of  the 
danger  is  not  complied  with  by  giving  an 
instruction  to  that  efi"ect  to  a  servant,  who 
forgets  it  or  does  not  choose  to  comply 
with  it.  Clarke  v.  Army  &  Navy  Co-op. 
Soc.  Ltd.  3  B.  R.  C.  435,  [1903]  1  K.  B. 
155.  Also  Reported  in  72  L.  J.  K.  B.  N.  S. 
153,  88  L.  T.  N.  S.  1,  19  Times  L.  R.  80. 

46.  A  manufacturer  who  knowingly 
makes  and  puts  upon  the  market,  without 
notice,  a  highly  dangerous  article  which  does 
not  contain  intrinsic  evidence  of  its  char- 
acter, is  liable  to  one  injured  while  attempt- 
ing to  use  it,  notwithstanding  it  was  pur- 
chased from  a  merchant  who  knew  of  its 
dangerous  nature  and  sold  it  without  warn- 
ing. Clement  v.  Crosby  &  Co.  lo:  588,  111 
N.  W.  745,  148  Mich.  293. 

47.  The  manufacturer  of  a  machine 
which  is  not  imminently  dangerous  to  hu- 
man life  is  not,  in  the  absence  of  knowl- 
edge of  its  defective  condition,  liable  for 
injuries  which  result,  because  of  such  con- 
dition, to  an  employee  of  the  purchaser. 
Heindirk  v.  Louisville  Elevator  Co.  5:  1103, 
92  S.  W.  608,  122  Ky.  675.  (Annotated) 

48.  The  manufacturer  of  a  farm  imple- 
ment, who  wilfully  and  fraudulently  places 
therein  defective  material  which  he  con- 
ceals by  putty  and  paint,  is  liable  for  in- 
juries thereby  caused  to  one  attempting  to 
put  it  to  its  intended  use,  although  it  has 
passed  through  the  hands  of  wholesale  and 
retail  dealers,  so  that  there  is  no  privity 
of  contract  between  the  manufacturer  and 
consumer.  Kuelling  v.  Roderick  Lean  Mfg. 
Co.  2:  303,  75  N.  E.  1098,   183  N.  Y.   78. 

(Annotated) 

49.  That  a  machine  does  not  fulfill  a  war- 
ranty that  it  is  well  made,  of  good  material, 
and  durable,  does  not  render  the  seller  liable 
for  personal  injuries  to  its  operator,  caused 
by  its  breaking  and  failing  to  operate  prop- 
erly. Birdsinger  v.  McCormick  Harvesting 
Mach.  Co.  3:  1047,  76  N.  E.  611,  183  N.  Y. 
487.  (Annotated) 

50.  Representing  a  machine  to  be  well 
built  is  a  sufficient  concealment  from  the 
purchaser  of  a  defect  in  it,  with  notice  of 
which  the  maker  is  charged,  to  bring  him 
within  the  rule  that  a  manufacturer  who 
sells  an  article  for  general  use  knowing  it 
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to  be  imminently  dangerous  and  u^nsafe,  and 
conceals  that  fact  from  the  purchaser,  may 
be  liable  for  injury  caused  by  use  of  the 
machine.  Olds  Motor  Works  v,  Shaffer,  37; 
560,  140  S.  W.  1047,  145  Ky.  816. 

51.  A  manufacturer  of  an  automobile 
will  be  charged  with  notice  of  the  unsafe 
condition  of  a  rumble  seat  attached  to  the 
car,  if  the  faulty  construction  was  so  patent 
that  no  person  engaged  in  its  construction 
could  have  failed  to  observe  it.  Olds  Motor 
Works  V.  Shaffer,  37:  560,  140  S.  W.  1047, 
145  Ky.  616. 

52.  The  manufacturer  of  an  automobile 
who  attaches  to  it  a  rumble  seat  so  inse- 
curely that  it  is  likely  to  break  off  when 
occupied  by  a  passenger  is  liable  to  a 
stranger  for  injuries  caused  by  its  so  doing, 
if  he  knew  or  was  charged  with  notice  that 
the  seat  was  imminently  dangerous,  and 
concealed  that  fact  from  the  purchaser. 
Olds  Motor  Works  v.  Shaffer,  37:  560,  140 
S.  W.  1047,  145  Ky.  616. 

53.  A  rumble  seat  placed  upon  an  auto- 
mobile, so  insecurely  as  to  be  liable  to  break 
off  if  a  passenger  attempts  to  ride  in  it  is 
imminently  dangerous,  within  the  rule  that 
a  manufacturer  who  sells  an  imminently 
dangerous  article,  concealing  the  defect  from 
the  purchaser,  may  be  liable  to  strangers  at- 
tempting to  use  it,  for  injuries  caused  by  its 
defective  condition.  Olds  Motor  Works  v. 
Shaffer,  37:  560,  140  S.  W.  1047,  145  Ky. 
616. 

54.  A  manufacturer  of  soap  who  sells 
only  to  the  trade  is  not  liable  in  tort  for 
injury  to  a  consumer  by  a  needle  which  is 
in  some  way  embedded  in  a  cake  of  soap 
without  his  knowledge,  which  cake  is  sold 
with  others  in  the  usual  way  to  the  dealer; 
and  it  is  immaterial  that  purity  of  the 
product  is  guaranteed.  Hasbrouck  v.  Ar- 
mour &  Co.  23:  876,  121  N.  W.  157,  139  Wis. 
357. 

55.  A  retail  vendor  of  soap  is  not  liable 
to  a  consumer  for  an  injury  by  a  needle 
embedded  in  a  cake  by  the  manufacturer, 
where  he  did  not.  know  of  its  presence, 
which  could  not  have  been  ascertained  by 
him  in  the  exercise  of  ordinary  care.  Has- 
brouck V.  Armour  &  Co.  23:  876,  121  N.  W. 
157,  139  Wis.  357. 

56.  A  manufacturer  of  a  composition 
used  in  manufacturing  combs  is  not  liable 
in  tort  to  one  who  buys  stock  from  him  in 
the  ordinary  course  of  trade,  which  ignites 
in  process  of  manufacture,  where  the  stock 
was  made  in  the  usual  way,  and  the  manu- 
facturer is  not  shown  to  have  had  any 
knowledge  of  imperfections  in  it,  or  that 
it  would  ignite  at  a  lower  temperature  than 
that  at  which  such  material  ordinarily  ig- 
nites, where  both  parties  knew  that  the  ma- 
terial was  naturally  highly  inflammable. 
Leavitt  v.  Fiberloid  Co.  15:  855,  82  N.  E.  682, 
196  Mass.  440. 

57.  A  wholesaler  of  fur  who  knows  that 
occasionally,  though  rarely,  injury  is  caused 
by  wearing  dyed  fur,  is  liable  for  such  in- 
jury to  one  purchasing  a  garment  from  the 
retailer  to  whom  he  sold  it,  if  he  took  no 
precautions  to  warn  purchasers  of  the  dan- 
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ger.    Gerkin  v.  Brown  &  Sehler  Co.  48:  224, 
143   N.   W.  48,    177    Mich.   4u. 

58.  A  retailer  of  mill  feed  in  original 
packages  is  not  liable  for  injury  to  the 
cattle  of  a  customer  because  of  glaa.^  in  the 
food,  if  the  customer  did  not  rely  on  his 
judgment  as  tc  the  fitness  of  the  food,  and 
lie  had  made  no  inspection  of  the  material 
and  had  no  notice  of  its  unfitness.  Walden 
V.  Wlieeler,  44:  597,  154  S.  W.  1088,  153 
Ky.  181. 

59.  A  manufacturer  who  makes  and  bot- 
tles for  public  consumption  a  beverage  rep- 
resented to  be  harmless  and  refreshing  ia 
under  a  legal  duty  not  negligently  to  al- 
low a  foreign  substance  which  is  injurious 
to  the  human  stomach,  such  as  bits  of 
broken  glass,  to  be  present  in  a  bottle  of 
the  beverage  when  it  is  placed  on  sale;  and 
one  who,  relying  on  this  obligation,  and 
without  negligence  on  his  own  part,  swal- 
lows several  pieces  of  glass  while  drinkirg 
the  beverage  from  a  bottle,  may  recover 
from  the  manufacturer  for  injuries  sus- 
tained in  consequence.  Watson  v.  Augusta 
Brewing  Co.  i:  117S,  52  S.  E.  152,  124  Ga. 
121.  (Annotated) 

60.  The  seller  of  a  tin  containing  chlor- 
inated lime,  who  knows  that  it  is  likely 
to  fly  out  when  opened  and  to  cause  injury 
to  a  person  opening  it,  unless  special  care 
is  taken,  is,  where  the  danger  is  not  such 
as  would  presumably  be  known  to  or  ap- 
preciable by  the  purchaser  unless  warned 
of  it,  under  a  duty,  independently  of  any 
warranty,  to  warn  the  purchaser  of  the 
danger.  Clarke  v.  Army  &  Navy  Co-op. 
Soc.  Ltd.  3  B.  R.  C.  435,  [1903]  1  K.  B. 
155.  Also  Reported  in  72  L.  J.  K.  B.  N.  S. 
153,  88  L.  T.  N.  S.  1,  19  Times  L.  R.  80. 

(Annotated) 
Lubricating  oil. 
Contributory  negligence,  see  infra,  208. 

61.  Lubricating  oil  is  not  within  the  rule 
requiring  one  furnishing  a  product  which  is 
intrinsically  dangerous  to  take  care  to  pro- 
tect the  public  from  its  dangers.  Berger  v. 
Standard  Oil  Co.  11:  238,  103  S.  W.  245,  126 
Ky.    155. 

62.  To  entitle  an  employee  to  hold  the 
seller  of  unsuitable  lubricating  oil  to  his 
employer  liable  for  injury  to  himself  by  the 
explosion  of  the  oil,  he  must  show  that  the 
seller  had  knowledge  of  the  dangerous  char- 
acter of  the  oil,  or  of  such  facts  that  he 
ought  to  have  known  of  it.  Berger  v. 
Standard  Oil  Co.  11:  238,  103  S.  W.  245, 
126  Ky.   155. 

Toy  pistol. 

63.  A  wholesaler  who,  contrary,  to  the 
prohibition  of  the  statute,  sells  retailers 
toy  pistols  for  resale,  is  liable  for  injury  by 
one  of  the  toys  to  a  person  who  purchases 
it  from  the  retailer.  Pizzo  v.  Wiemann, 
38:  678,  134  N.  W.  899,  149  Wis.  235. 
Paint  dryer. 

Venue  of  action  for  damages  from  explosion 
of,  see  Venue,  16. 

64.  A  wholesale  dealer  who  buys  a 
standard  paint  dryer  in  the  open  market 
without  knowledge  that  it  is  explosive  or 
inflammable  if  used  with   ordinary  care   is 
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not  bound  to  ascertain  its  qualities  or  warn 
consumers  of  possible  danger  in  its  use, 
or  liable  to  one  for  injury  by  an  explosion 
when  lie  attempts  to  transfer  it  from  one 
receptacle  to  another  by  artificial  light. 
Peaslee-Gaulbert  Co.  v.  McMath,  39:  465, 
146  8.  W.  770,  148  Ky.  265. 
Threshing  machine. 
Measure    of    damages   for    injury   resulting 

from,  see  Damages,  418. 
Refusal  of  instruction  in  action  for  injury, 

see  Trial,  841,  842. 

65.  The  manufacturer  of  a  bean  and  pea 
thresher  is  liable  for  injuries  resulting  to 
a  farmer  for  whom  the  vendees  of  the  ma- 
chine were  threshing,  from  the  breaking  of 
a  defective  removable  board  over  the  cylin- 
der while  he  was  standing  thereon  feeding 
the  cleaner  at  the  close  of  the  job,  where  it 
is  shown  that  the  board  was  so  defective 
as  to  be  dangerous  to  life  and  limb,  that 
the  manufacturer  knew  of  the  defect  when 
he  sold  the  machine,  and  the  vendees  did 
not  know  thereof  prior  to  the  accident,  that 
the  defect  was  the  proximate  cause  of  the 
injurj',  and  was  concealed  to  such  an  extent 
that  ordinary  observation  on  the  part  of 
the  plaintiff  would  not  have  discovered  it, 
that  the  board  was  intended  for  the  pur- 
pose for  which  it  was  being  used,  and  that 
the  farmer  was  one  of  the  class  of  persons 
by  whom  it  was  contemplated  the  article 
would  be  thus  used.  Krahn  v.  J.  L.  Owens 
Co.  51:  650,  145  N.  W.  626,  125  Minn.  33. 
Aerated  xirater. 

Sufficiency  of  evidence  to  take  question  to 
jury,  see  Trial,  125,   126, 

Question  for  jury  as  to,  see  Trial,  541, 

Stove  polish. 

Contributory  negligence,  see  infra,  249. 

Conclusiveness  of  finding  of  trial  court  as 
to  dangerous  character  of,  see  Appe^ax 
AND  Error,  996. 

Admissibility  of  evidence  under  pleadings, 
see  Evidence,   1773,  2116,  2117,  2441. 

Pleading  in  action  for  damages,  see  Plead- 
ing, 277, 

Question  for  jury  as  to  whether  stove 
polish  was  naphtha,  see  Trial,  624. 

66.  A  retailer  who  sells  a  stove  polish 
which  is  merely  naphtha  under  an  assumed 
name,  the  sale  of  which  is  prohibited  by  a 
statute,  is  liable  for  injury  caused  by  its 
attempted  use,  although  he  had  no  knowl- 
edge of  the  constituent  parts  of  the  article. 
Gately  v.  Taylor,  39:  472,  97  N.  E.  619,  211 
Mass.  60. 

67.  A  merchant  cannot  escape  liability 
for  injuries  caused  by  his  selling  naphtha 
as  stove  polish  contrary  to  statute,  by  the 
fact  that  other  dealers  did  the  same  thing. 
Gately  v.  Taylor,  39:  472,  97  N.  E.  619,  211 
Mass.  60. 

68.  A  merchant  who  purchases  in  the 
open  market  stove  polish  which  is  in  fact 
explosive  and  highly  dangerous  for  use.  and 
sells  it  for  the  purpose  for  which  it  is  in- 
tended, is  not,  in  the  absence  of  negligence 
on  his  part,  liable  to  a  consumer  who  is 
injured  by  attempting  to  make  use  of  it  ac- 
Digest  1-52  L.R.A.(N.S.) 


cording  to  directions.     Clement  v.  Rommeck, 
13:  382,  113  N.  W.  286,  149  Mich.  595. 

(Annotated) 

69.  To  entitle  a  purchaser  of  stove  polish 
to  hold  the  seller  liable  for  its  explosion 
because  of  iiis  negligently  selling  it  as  safe 
for  use,  the  purchaser  must  show  that  the 
seller's  negligence  was  the  sole  cause  of  the 
injury.  Cunningham  v.  C.  E.  Pease  House 
Furnishing  Co.  20:  236,  69  Atl.  120,  74  N. 
II.  435. 

70.  One  selling  stove  polish  which  ex- 
plodes to  the  injury  of  the  purchaser,  when 
the  latter  attempts  to  use  it,  is  liable  for 
such  injury  if  he  knew  that  his  statement, 
made  to  induce  its  purchase,  that  it  was 
safe  for  the  intended  use,  was  false,  or  if 
he  negligently  made  the  statement  believing 
it  to  be  true,  when  the  ordinary  man  having 
no  more  knowledge  of  the  danger  than  he 
had  would  not  have  done  so.  Cunningham 
v.  C.  R.  Pease  House  Furnishing  Co.  20: 
236,  69  Atl.  120,  74  N.  II.  435. 

71.  A  merchant  seling  stove  blacking 
which  explodes  in  use  under  such  circum- 
stances as  to  render  him  liable  to  the  pur- 
chaser for  injuries  thereby  caused  is  lia- 
ble also  to  a  member  of  the  purchaser's 
family  so  injured,  although  he  did  not  have 
him  in  mind  when  the  blackijig  was  sold, 
if  he  knew  that  the  blacking  was  to  be  used 
on  a  stove,  and  that  other  members  of  the 
family  were  likely  to  use  it.  Cunningham 
v.  C.  R.  Pease  House  Furnishing  Co.  20: 
236,  69  Atl.  120,  74  N.  H.  435. 

72.  That  the  manufacturer  of  a  stovepipe 
enamel  did  not  intend  that  it  should  be  used 
on  stoves  will  not  relieve  him  from  liability 
for  injuries  to  one  attempting  so  to  use  it, 
if,  from  the  directions  upon  the  cans,  per- 
sons of  ordinary  intelligence  might  con- 
clude that  it  might  be  so  used.  Wolcho  v. 
A.  J.  Rosenbluth  &  Co.  21:  571,  71  Atl.  566, 
81   Conn.  358. 

Gasolene. 

Burden    of    showing   that    explosion    of    oil 

was  due  to  presence  of  gasolene  therein, 

see  Evidence,  326. 
Injury  to  property. 

73.  A  subcontractor,  who  undertakes  to 
construct  the  steel  framework  for  a 
tank  to  supply  an  aiitomatic  fire  extin- 
guishing apparatus,  is  not  liable  to  reim- 
burse the  property  owner  for  losses  due  to 
the  collapse  of  the  tank,  although  it  would 
not  have  resulted  but  for  his  failure  to  per- 
form the  work  according  to  contract.  Gal- 
braith  v.  Illinois  Steel  Co.  2:  799,  133  Fed. 
485,  66  C.   C.  A.   359.  (Annotated) 

74.  The  manufacturer  of  a  water-power 
governor  is  not  liable  for  injuries  to  the 
mill  of  the  purchaser  because  of  its  unsuit- 
ableness  to  the  conditions  there  existing 
and  -lis  attempt  to  install  it  by  his  own  engi- 
neers, where  the  purchaser  is  familiar  with 
the  power,  and  acquainted  with  the  type  of 
governor  ordered,  thereby  having  equal 
knowledge  of  the  risk  of  attempting  to  ad- 
just it  to  his  plant,  since  he  will  be  pre- 
sumed to  have  assumed  the  risk. — especially 
where  the  evidence  shows  that  both  parties 
considered   that   the    successful   use   of   the 
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governors  was  a  matter  which  could  be  as- 
certained only  by  experiment.  Lombard 
Water-Wheel  Governor  Co.  v.  Great  North- 
ern Paper  Co.  6:i8o,  63  Atl.  555,  101  Me. 
114. 

c.  Dangerous  premises, 

1.  In  general. 

{See   alfto   same   heading   in   Digest   L.R.A. 

I-IO.) 

As  to  bathing  resorts,  see  Bathing  Re- 
sorts. 

As  to  railway  stations,  approaches  and 
platforms,  see  Carriers,  II.  1. 

Liability  of  charitable  institution,  see 
Charities,  II.  c. 

Unguarded  elevator  well,  see  Elevators, 
18-24. 

Liability  of  wife  of  householder  for  injury 
on  premises,  see  Husband  and  Wife, 
26,  27. 

Liability  of  landlord,  see  Landlord  and 
Tenant,  III.  c. 

Removal  of  lateral  support,  see  Lateral 
Support. 

Negligence  of  employer,  see  Master  and 
Servant,  II.  a,  4. 

Independent  contractors'  liability,  see  Mas- 
ter and  Servant,  1057-1064. 

Municipal    liability,    see    Municipal    Cok- 

PORATIOxVS,   II.  g. 

Presumption  and  burden  of  proof,  see  Evi- 
dence, 11.  h. 

Sufficiency  of  proof  of  negligence,  see  Evi- 
dence, 2113.  . 

Proximate  cause  of  injury,  see  Proximate 
Cause,  28,  36. 

As  question  for  jury,  see  Trial,  212. 

See  also  supra,  32,  33. 

75.  The  owner  of  a  yard  where  coal  is 
unloaded  from  vessels  by  means  of  masts 
and  booms  is  negligent  in  permitting  a 
boom  temporarily  idle  to  be  so  insecurely 
fastened  that  it  is  liable  to  swing  with 
its  tackle  across  the  platform  to  the  injury 
of  persons  working  there.  Purtell  v.  Phila- 
delphia &  Reading  Coal  &  Iron  Co.  43:  193, 
99  N.  E.  899,  256  111.  110. 

76.  A  boy  employed  according  to  cus- 
tom by  persons  engaged  in  distributing 
coal  unloading  from  vessels  at  a  coal  yard, 
to  bring  water  to  them,  is  in  the  yard  by 
the  owners  implied  invitation,  and  the 
latter  must  use  reasonable  care  to  avoid 
injuring  him.  Purtell  v.  Philadelphia  & 
Reading  Coal  &  Iron  Co.  43:  193,  99  N.  E. 
899,  256  111.  110. 

77.  A  gas  company  is  not  liable  for  in- 
jury to  the  clothing  of  a  customer  by  ink 
running  from  the  counter  when  she  ap- 
proaches it  to  pay  a  bill,  in  the  absence 
of  anything  to  show  how  the  ink  came  to  be 
there,  or  that  the  employees  of  the  company 
knew,  or  should  have  known,  of  its  presence 
in  time  to  warn  the  customer  of  the  danger. 
Quinn  v.  Utah  Gas  &  Coke  Co.  43:  328,  129 
Pac.  362,  42  Utah,  113.  (Annotated) 

78.  A  customer  may,  while  in  a  place 
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where  the  proprietor  of  the  store  displays 
goods  for  sale,  reasonably  expect  to  be  in 
safety,  unless  warned  of  danger,  not  only 
while  making  examination  or  bargain,  but 
also  while  waiting  for  delivery  of  purchases. 
McDermott  v.  Sallawav,  21:  456,  85  N.  E. 
422,  198  Mass.   517.       "  (Annotated) 

79.  The  maintenance,  without  guard  or 
warning  across  an  aisle  in  a  department 
store,  of  an  inclined  platform  leading  from 
the  aisle  to  a  higher  passageway  at  right 
angles  with  it,  so  as  to  present  a  vertical 
rise  of  8  inches  at  one  point  in  the  aisle, 
may  be  found  to  be  negligence  rendering 
the  proprietor  of  the  store  liable  for  injuries 
to  a  customer  who  stumbles  over  it.  Bloom- 
er V.  Snellenburg,  21:  464,  69  Atl.  1124,  221 
Pa.  25. 

80.  The  maintenance  by  the  proprietor  of 
a  store  of  a  well-lighted  stairway  leading 
downward  from  the  iloor  to  which  custom- 
ers are  invited,  guarded  on  all  sides  except 
where  the  steps  meet  the  floor,  is  not  negli- 
gence which  will  render  him  liable  for  in- 
jury to  a  customer  who  falls  down  the 
stairs.  F.  W.  Woolworth  &  Co.  v.  Conboy, 
23:  743,  170  Fed.  934,  95  C.  C.  A.  404. 

81.  A  storekeeper  is  not  liable  for  the 
fall  of  a  customer  through  a  loose  nosing 
on  a  stair,  unless  he  had  notice  of  its  con- 
dition, or  such  condition  had  existed  long 
enough  to  charge  him  with  notice.  Schnat- 
terer  V.  Bamberger  (N.  J.  Err.  &  App. )  34: 
1077,  79  Atl.  324,  81  N.  J.  L.  558. 

82.  A  merchant  is  not  liable  for  injury  to 
a  customer  who  is  pushed  down  a  stairway 
by  the  violence  of  a  crowd  which  is  attract- 
ed to  the  store  by  a  bargain  sale.  F.  W. 
Woolworth  &  Co.  v.  Conboy,  23:  743,  170 
Fed.  934,  95  C.  C.  A.  404. 

83.  A  merchant  who  has  attracted  a 
crowd  of  customers  to  his  store  by  advertis- 
ing is  not  negligent  in  announcing  bargains 
at  a  counter  near  an  ordinary  stairway,  so 
as  to  render  him  liable  for  injury  to  a  child 
on  the  stairway  by  the  rush  of  people  due  to 
the  announcement.  Lord  v.  Sherer  Dry 
Goods  Co,  27:  232,  90  N.  E.  1153,  205  Mass. 
1.  ■  i 

84.  A  merchant  is  not  so  negligent  in 
exhibiting  carpets  to  customers  upon  a  hard 
polished  floor  as  to  render  him  liable  for 
injury  to  a  customer  who  is  thrown  by 
slipping  upon  a  carpet  which  moves  under 
him;  at  least,  where  this  method  of  ex- 
hibiting their  wares  is  customary  with  such 
merchants.  Chilberg  v.  Standard  Furniture 
Co,  34:  1079,  115  Pac.  837,  63  Wash.  414. 

85.  A  warehouseman  must  use  reason- 
ble  care  for  the  safety  of  one  who  goes  into 
the  warehouse  to  get  property  of  his  em- 
ployer stored  there,  since  such  a  person  is 
more  than  a  mere  licensee,  being  there  on 
the  implied  invitation  of  the  warehouseman, 
and  about  his  business.  Pauckner  v.  Wak- 
em,  14:  II 18,  83  N.  E.  202,  231  111.  276. 

86.  The  proprietor  of  a  moving-picture 
show  is  not  negligent  in  maintaining  a  step 
at  the  exit  of  the  darkened  room  where  the 
pictures  are  shown,  into  the  corridor,  so  as 
to  render  him  liable  to  a  patron  who,  in  at- 
tempting  to   use   the   exit,   falls   down   the 
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step,  to  his  injury,  although  a  light  is  main- 
tained over  it  which  tends  to  dazzle  the 
eyes  of  persons  who  emerge  from  the  dark- 
ness. Hollenbaek  v.  Clemmer,  37:  698,  119 
Pac.  1114,  66  Wash.  565. 

87.  The  proprietor  of  a  moving-picture 
show  is  not  negligent  in  directing  patrons 
to  use  exits  with  which  they  are  not  famil- 
iar, if  they  are  reasonably  safe,  so  as  to 
render  him  liable  to  a  patron  who  falls 
down  a  step,  to  his  injury,  in  attempting  to 
use  the  exit  to  which  he  was  directed.  Hol- 
lenbaek V.  Clemmer,  37:  698,  119  Pac.  1114, 
66  Wash.  565. 

88.  A  telephone  company  which  installs 
in  a  store  operated  by  another  a  slot  tele- 
phone apparatus  for  the  use  of  the  public 
is  bound  to  provide  a  safe  pass.igeway  to 
and  from  such  apparatus,  and  is  liable  in 
damages  for  injury  to  one  who,  witliout 
fault  on  his  part,  falls  through  a  trapdoor 
negligently  left  open  in  the  passageway  by 
the  storekeeper.  Hill  v.  Chesapeake  & 
Potomac  Teleph.  Co.  51:  1072,  42  App.  D. 
C.  170. 

89.  An  electric  light  company  which 
places  arc  lights  in  a  store  under  a  con- 
tract with  the  tenant,  reserving  the  absolute 
property  in,  and  the  exclusive  care,  manage- 
ment, and  control  of,  the  same,  owes  to  an 
employee  in  the  store  the  duty  of  reasonable 
care  as  to  the  manner  of  attaching  such 
lights  to  the  ceiling,  and  is  responsible  for 
a  personal  injury  to  him  from  a  fall  of  a 
light  in  consequence  of  the  failure  to  exer- 
cise that  degree  of  care.  Fish  v.  Waverly 
Electric  Light  &  P.  Co.  13:  226,  82  N.  E.  150, 
189  N.  Y.  336.  (Annotated) 

90.  A  house  owner  is  not  liable  for  the 
resulting  injury  to  one  who,  approaching 
the  house  on  business  after  dark,  enters  a 
vestibule  from  which  several  doors  open,  and 
who,  after  knocking  upon  one,  in  response 
to  an  invitation  to  enter,  opens  a  closed 
door  leading  to  a  flight  of  steps,  down  which 
he  falls.  Clark  v.  Fehlhaber,  13:  442,  56  S. 
E.  817,  106  Va.  803.  (Annotated) 

91.  The  owner  of  an  apartment  house, 
even  though  he  is  trustee  for  another,  is  li- 
able for  injury  to  a  prospective  tenant  who, 
going  to  inspect  the  premises  under  the  guid- 
ance of  the  agent  having  charge  of  the 
property,  and  obeying  his  directions,  falls 
down  a  stairway  not  properly  guarded  by  a 
balustrade,  in  an  unlighted  passageway. 
Boyd  V.  United  States  Mortg.  &  T.  Co.  9: 
399,  79  N.  E.  999,  187  N.  Y.  262. 

92.  The  employee  of  one  who  has  in- 
sured a  property  owner  from  loss  through 
apparatus  on  his  property,  by  a  policy  giv- 
ing the  insurer  the  right  to  inspect  the 
premises,  who,  with  the  consent  of  the 
assured  and  under  the  guidance  of  his 
employee,  attempts  to  make  the  inspection 
by  direction  of  his  employer,  is  not  a  mere 
licensee  on  the  premises,  but  is  entitled 
to  the  rights  of  an  invitee,  in  determining 
the  liability  of  the  assured  for  injury  to 
him  through  unsafe  condition  of  the  prem- 
ises. Dashields  v.  W.  B.  Moses  &  Sons, 
31:  380,  35  App.  D.  C.  583.        (Annotated) 

93.  It  is  not  negligence  for  the  owner  of 
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a  building  the  first  floor  of  which  is  divided 
into  stores  and  entrances  into  upper  stories, 
and  fronting  on  a  street  running  up  and 
down  hill,  to  construct  the  entrances  on 
different  levels,  connected  by  steps,  in  order 
to  adjust  them  to  the  street  grade,  so  as  to 
render  him  liable  for  injury  to  th»:  patron 
of  a  store  who  .alls  over  a  step  in  attempt- 
ing to  leave  it.  Hoyt  v.  Woodbury,  22: 
730,  86  N.  E.  772,  200  Mass.  343. 

( Annotated ) 

94.  A  workman  sent  by  his  master  to 
repair  a  chimney  on  another's  property,  who, 
after  being  informed  that  a  ladder  formed  of 
iron  rungs  fastened  into  the  bricks  runs  up 
inside  of  it,  attempts  to  make  use  of  the 
ladder,  testing  the  rungs  as  he  ascends,  as- 
sumes the  risk  of  its  safety,  and  cannot  hold 
the  property  owner  responsible  for  injuries 
due  to  a  rung  giving  way.  Hotchkin  v. 
Erdrich,  10:  506,  63  Atl.  1035,  214  Pa.  460. 

95.  One  erecting  on  his  own  property  a 
pole  which  is  not  a  nuisance  per  se  is  not 
liable  to  his  neighbor  because,  by  reason  of 
its  proximity  to  his  window,  it  furnishes  a 
burglar  means  of  access  to  his  house  to  his 
injury,  although  it  was  erected  against  the 
protest  of  the  neighbor.  Jenkins  v.  Home 
Telephone  Co.  22:  1167,  120  S.  W.  276,  — 
Ky. -. 

Falling  liuilding  or  tiralls. 

Evidence   in    action    for    injury   by    fall   of 

bracket   from    building,    see   Evidence, 

1872. 
Admissibility  of  evidence  under  pleadings, 

see  Evidence,  2442. 
Injury   to    person    on   highway    by   fall   of 

object    from    building,    see    Highways, 

269,  *270,   291-295,    310,    314-316,    382, 

385. 
Proximate  cause  of  injury  resulting  from, 

see  Trial,  177. 

96.  A  property  owner  is  negligent  in  con- 
structing a  foundation  wall  for  a  brick 
building,  of  insufficient  strength  to  support 
the  brick  walls  to  be  placed  on  it,  which 
renders  him  liable  to  a  contractor  for  the 
brick  work,  injured  by  the  giving  way  of 
the  foundation  while  he  is  engaged  in  the 
performance  of  his  contract.  Hagen  v. 
Schleuter,  22:  856,  86  N.  E.  112,  236  111. 
467.  (Annotated) 
Ezcavatioiis. 

See  also,  infra,  109-111. 

97.  One  who  leaves  a  dangerous  excava- 
tion on  his  property  which  becomes  filled 
with  water  and  covered  with  ice  and  snow 
cannot  avoid  liability  for  injury  to  one  who, 
coming  upon  the  premises  on  business,  is 
injured  by  falling  into  it,  on  the  theory 
that  it  was  not  in  the  path  which  he  was 
entitled  to  travel,  if  it  was  so  close  thereto 
that  he  could  not  transact  his  business 
without  coming  in  such  proximity  to  it  as 
to  render  it  perilous  to  him.  Patten  v. 
Bartlett,  49:  11 20,  89  Atl.  375,  111  Me.  409. 
Wharf. 

98.  The  owner  of  a  wharf  which  col- 
lapsed while  being  put  to  the  use  for 
which  it  was  intended  is  responsible  in  dam- 
ages to  one  who  was  legitimately  upon  it 
at  the  time  and  was  injured,  whether  pres- 


NEGLIGENCE,  1.  c,  2. 


2063 


ent  as  a  guest  or  as  a  visitor  of  the  lessee 
of  the  wharf.  Cristudoro  v.  Von  Eeliren,  17: 
1 161,  44  So.  852,  119  La.  1025.       (Annotated) 

S.  Liability  to  licensees  or  trespassers. 

a.  In  general. 

(See   also   same   heading   in  Digest  L.R.A. 
1-10.) 

Contributory  negligence,  see  infra,  209. 
Of    railroad    company    in    leaving    oil    car 

where  cattle  can  reach  it,  see  Animals, 

4. 
Injury  to  trespassing  animals,  see  Animals, 

5-7. 
Liability   for   injury   by   electric   wire,    see 

Electricity,   21,   22,   54-75. 
Injury    by    fall    into    unguarded    elevator 

well,  see  Elevators,  18-22. 
Presumption  of  malice  in  inflicting  injury 

on  trespasser,  see  Evidence,  238. 
Keeping  of  nitric  acid  on  premises  as  nui- 
sance, see  Nuisances,  10. 
Liability   for   injury  to  person  on  or  near 

railroad  track,  see  Railroads,  II.  d,  2. 

99.  A  landowner  owes  a  trespasser  a 
duty,  in  respect  to  safety  from  dangerous 
artificial  condition  of  premises,  not  to  in- 
jure him  intentionally  or  wantonly.  Shaw- 
nee V.  Cheek,  51:  672,  137  Pac.  724,  41  Okla. 
227. 

100.  That  a  licensee  injured  while  on  an- 
other's premises  did  nothing  to  produce  his 
injury,  but  that  it  was  caused  wholly  by 
the  negligence  of  the  property  owner,  does 
not  render  the  latter  liable  therefor,  if 
there  was  merely  passive,  and  not  wilful, 
negligence.  Indian  Refining  Co.  v.  Mobley, 
24:  497,  121  S.  W.  657,  134  Ky.  822. 

101.  That  permission  to  a  solicitor  to 
enter  a  manufacturing  plant  to  solicit  in- 
surance from  employees  was  willingly  given, 
and  that  the  owner  expressed  himself  as 
thinking  it  a  good  thing  and  desiring  to 
see  all  employees  have  policies,  does  not 
render  the  solicitor  other  than  a  licensee 
while  on  the  premises  attending  to  such 
business.  Indian  Refining  Co.  v.  Mobley, 
24:  497,  121   S.  W.  657,  134  Ky.  822. 

102.  One  who,  with  the  permission  of  the 
owner  of  a  manufacturing  plant,  goes  about 
the  premises  to  solicit  insurance  from  em- 
ployees, is  a  mere  licensee ;  and  the  owner 
is  not  liable  to  him  for  injury  by  the  acci- 
dental explosion  of  a  boiler,  due  to  the  neg- 
ligent construction  and  handling  of  it,  with- 
out wilfulness  or  wantonness  on  the  part 
of  the  owner.  Indian  Refining  Co.  v.  Mob- 
ley, 24:  497,  121  S.  W.  657,  134  Ky.  822. 

(Annotated) 

103.  A  visitor  to  a  manufactury  who  is 
furnished  with  a  guide,  who  takes  him  along 
a  path  which  is  ample  to  permit  him  to  pass 
in  safety,  assumes  the  risk  of  injury  from 
wandering  outside  the  path  and  falling 
through  an  opening  which  is  in  no  sense  a 
concealed  trap,  but  part  of  the  apparatus 
provided  for  the  convenient  and  proper  op- 
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.  eratiou  of  the   {.lant.     Weaver  v.   Carnegie 
Steel  Co.  21;  466,  72  Atl.  552,  223  Pa.  238. 

( Annotated ) 

104.  A  railroad  company  is  not  liable  to 
a  guest  in  a  hotel  adjoining  its  property  for 
failure  to  light  or  guard  a  retaining  wall 
between  the  properties,  over  which  the  guest 
falls  while  wandering  about  the  hotel 
grounds  in  the  night  on  business  of  his  own. 
Watson  V.  Manitou  &  P.  P.  R.  Co.  17:  916, 
92   Pac.    17,  41   Colo.    138.  (Annotated) 

105.  A  railroad  company  in  cutting,  for 
drainage  purposes,  a  ditch  across  a  path  on 
its  right  of  way,  which  has  been  used  by 
the  public  for  many  years,  is  under  no 
obligation  to  leave  it  safe  for  licensees,  so 
as  to  render  it  liable  for  injury  to  one  who, 
in  attempting  to  use  the  path  in  the  dark, 
falls  to  his  injury  from  a  pile  of  dirt  left 
in  the  path.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Payne,  39:  217,  146  S.  W.  487,  103  Ark.  226. 

(Annotated) 

106.  A  railroad  company  is  liable  to  a 
mere  licensee  who  is  injured  by  falling  into 
a  steam  pit  which  it  maintains  under  a 
wooden  pathway  which  the  public  is  accus- 
tomed to  use,  where  it  permits  a  hole  to 
remain  in  the  covering,  through  which  users 
are  likely  to  fall,  which  is  obscured  from 
general  observation  by  the  steam  emerging 
through  the  cracks.  Brinilson  v.  Chicago  & 
N.  W.  R.  Co.  32:  359,  129  N.  W.  664,  144 
Wis.  614. 

107.  A  railroad  company  is  n^ligent  in 
failing  for  two  or  three  months  to  discover 
a  hole  in  the  covering  of  a  steam  pit  which 
it  maintains  under  a  plank  walk  which 
the  public  is  accustomed  to  use  as  licensees, 
through  which  a  person  using  the  walk 
would  be  likely  to  fall,  to  his  death.  Brin- 
ilson v.  Chicago  &  N.  W.  R.  Co.  32:  359,  129 
N.   W.   664,   144  Wis.   614. 

108.  That  an  unprotected  vat  of  boiling 
water  is  maintained  within  4  feet  of  a  city 
sidewalk,  on  unfenced  premises,  does  not 
render  the  owner  liable  for  injuries  to  one 
falling  into  it  when  attempting  to  cross 
the  lot  for  purposes  of  his  own.  Johnson 
v.  Paducah  Laundry  Co.  5:  733,  92  S.  W. 
330,  122  Ky.  369.  (Annotated) 
Excavations. 

109.  A  railroad  company  is  under  no  ob- 
ligation to  light  and  guard  an  excavation 
near  a  path  which  it  has  permitted  the  pub- 
lic to  use  along  its  right  of  way  for  many 
years,  if  the  excavation  is  far  enough  from 
the  path  to  enable  persons  using  it  to  d  >  so 
with  perfect  safety  so  long  as  they  remain 
in  it.  Louisville  &  N.  R.  Co.  v..  Hobbs,  47: 
1149,  159  S.  W.  682,  155  Ky.  130. 

110.  That  an  owner  of  vacant  property 
has  for  a  long  period  of  years  acquiesced 
in  its  use  by  the  public  as  a  short  cut  be- 
tween two  streets,  until  a  well-defined 
track  is  marked  on  the  ground,  does  not 
impose  upon  him  the  duty  of  refraining 
from  making  excavations  near  the  path 
and  leaving  them  unguarded,  which  may 
make  it  unsafe  for  travelers.  Fox  v.  War- 
ner-Quinlan  Asphalt  Co.  38:  395,  97  N.  E. 
497,  204  N.  Y.  240. 

111.  A  property  owner  who  merely  leaves 
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therein  an  excavation  near  which  the  public 
has  established  a  pathway  for  its  own  con- 
venience is  not  liable  for  injury  to  one  fall- 
ing into  it  while  attempting  to  use  the 
Ijatli.  Monroe  v.  Atlantic  Coast  Line  R.  Co. 
27:  193,  66  S.  E.  316,  151  N.  C.  374. 
Spring  guiL. 

112.  The  owner  of  a  storehouse  is  not 
liable  for  injury  to  a  would-be  burglar  who 
is  shot  by  means  of  a  spring  gun  placed  in 
the  building  for  the  purpose  of  shooting 
persons  who  may  attempt  to  burglarize  it, 
where  the  gun  is  discharged  by  the  burglar 
after  the  breaking  is  complete.  Scheuer- 
mann V.  Scharfenberg,  24:  369,  50  So.  335, 
163  Ala.  337.  (Annotated) 
Injury   to  fireman. 

113.  An  owner  of  property  owes  no  duty 
to  firemen  summoned  to  extinguish  a  fire 
which  appears  to  have  started  upon  it  to 
warn  them  of  the  presence  of  quantities  of 
acid  in  the  room  where  the  fire  seems  to 
be,  the  fumes  from  which  may  be  danger- 
ous to  life.  Lunt  v.  Post  Printing  &  Pub. 
Co.     30:  60,  110  Pac.  203,  48  Colo.  316. 

114.  An  owner  of  property  upon  wiiich 
indications  of  fire  are  present  does  not,  by 
turning  in  a  fire  alarm,  extend  an  invi- 
tation to  the  members  of  the  fire  depart- 
ment to  enter  the  premises,  within  the  rule 
regarding  property  owner's  responsibility 
to  invitees  for  the  safe  condition  of  the 
property.  Lunt  v.  Post  Printing  &  Pub. 
Co.  30:  60,  110  Pac.  203,  48  Colo.  316. 

( Annotated ) 
115.  One  summoning  the  municipal  fire 
department  to  extinguish  a  fire  which  ap- 
pears to  have  started  on  his  property  is  un- 
der no  obligation  to  its  members  to  acquaint 
himself  with  the  character  of  the  smoke  is- 
suing from  a  room,  whether  it  is  caused  by 
fire  or  is  the  fumes  of  acid  which  he  keeps 
there.  Lunt  v.  Post  Printing  &  Pub.  Co. 
30:  60,  110  Pac.  203,  48  Colo.  316. 

b.     Injuries     to     children;     dangerous 
attractions. 

(See  also  same   heading  in  Digest  L.R.A. 
1-10.) 

Contributory  negligence,  see  infra,  II.  b,  1. 
Injury  to  child  by  electric  wire,  see  Elec- 

TKiciTY,   14,  25,  26,  68-74. 
Federal   court   following   state   decision   as 

to  liability  for  injury  to  children,  see 

COUBTS,   324. 
Elevator   as   attractive   nuisance,   see  Ele- 
vators, 9a. 
Injury  to  child  on  highway  by  hot  water 

discharged  into  gutter,  see  Highways, 

266. 
Injury  to  child  playing  on  building  material 

in  street,  see  Highways,  271. 
Liability    of   municipality,    see   Municipal 

CoRPOBATiONS,    325,    340-344. 
On  railroad  track,  see  Railroads,  77,  84-89, 

99,   100,   115,   120,   137. 
Question   for   jury   as   to,   see   Trial,   548, 

549. 
See  also  supra,  27. 
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116.  The  rule  that  denies  to  a  trespasser 
a  duty  on  the  part  of  others  to  observe 
care  toward  him  is  not  changed  by  the  fact 
that  he  is  an  infant.  Hoberg  v.  Collins,  L. 
&  Co.  (N.  J.  Err.  &  App.)  31:  1064,  78  Atl. 
166,  80  N.  J.  L.  425. 

117.  The  duty  of  a  property  owner  to 
exercise  active  care  to  keep  trespassers  off 
the  property,  or  to  protect  them  after  they 
have  entered  thereon  from  injury  which 
might  result  from  the  condition  of  the 
property,  is  the  same  whether  the  tres- 
passer is  an  adult  or  a  child.  Walsh  v. 
Pittsburg  Railways  Co.  32:  559,  70  Atl.  826, 
221   Pa.  463.  (Annotated) 

118.  It  is  not  the  duty  of  an  occupier  of 
land  to  exercise  care  to  make  it  safe  for  in- 
fant children  who  come  upon  it  without  in- 
vitation, but  merely  by  suflerance.  Wheel- 
ing &  L.  E.  R.  Co.  V.  Harvey,  19:  11 36,  83 
N.  E.  66,  77  Ohio  St.  235. 

119.  In  an  action  for  damages  for  person- 
al injuries  to  an  infant,  alleged  to  have 
been  caused  by  the  negligence  of  another, 
the  foundation  for  recovery,  if  there  is  any, 
is  not  the  tender  years  of  the  child,  but 
the  culpable  negligence  of  the  defendant. 
Johnston  v.  New  Omaha  Thomson-Houston 
E.  L.  Co.  17:  435,  110  N.  W.  711,  113  N.  W. 
526,  78  Neb.  24. 

120.  A  mere  omission,  although  super- 
ficially characterized  by  mere  thoughtless- 
ness or  heedlessness,  but,  in  its  deeper  ex- 
planation, involving  a  reckless  disregard 
for  the  safety  of  merely  technical  and  rea- 
sonably anticipated  trespassers,  such  as  chil- 
dren of  tender  years,  especially  if  uncon- 
scious trespassers,  in  respect  to  obviously 
and  seriously  jiangerous  artificial  condi- 
tion of  premises,  may  amount  to  wanton- 
ness, in  a  landowner;  but  the  attractive- 
ness and  accessibility  of  the  place  or  thing 
involving  such  danger  to,  and  the  prob- 
ability of,  such  trespassers,  the  gravity  of 
the  danger  in  such  condition,  the  length  of 
time  such  condition  has  existed,  the  small- 
ness  of  cost  and  of  deprivation  of  beneficial 
use  involved  in  eliminating  same,  and  the 
reasonableness  of  the  inference  that  the 
landowner,  as  a  person  of  ordinary  sensi- 
bilities and  prudence,  knew  or  should  have 
known  of,  and  under  all  the  facta  and  cir- 
cumstances in  the  case,  should  have  elimi- 
nated, such  danger,  are  proper  considera- 
tions in  determining  whether  there  was 
such  reckless  disregard  for  the  safety  of 
such  trespassers.  Shawnee  v.  Cheek,  51: 
672,  137  Pac.  724,  41  Okla.  227. 

121.  The  doctrine  of  attractive  nuisance 
is  not  applicable  to  render  a  mill  owner 
liable  for  injury  to  a  child  while  in  the  mill, 
if  it  was  carried  there  by  its  parent,  who 
went  to  the  mill  on  an  errand  of  his  own. 
Blossom  Oil  &  Cotton  Co.  v.  Poteet,  35: 
449,  136  S.  W.  432,  104  Tex.  230. 

122.  The  owner  of  a  mill  is  not  bound  to 
maintain  the  machinery  in  a  condition 
which  will  prevent  injury  to  a  child  who  is 
brought  to  the  mill  by  its  parent,  who 
comes  there  on  an  errand  of  his  own.  Blos- 
som Oil  &  Cotton  Co.  V.  Poteet,  35:  449, 
136  S.  W.  432,   104  Tex.  230. 
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123.  The  owner  of  an  oil  mill  is  under  no 
general  duty  to  exercise  care  to  make  it 
safe  for  children  coming  thereto  without 
invitation,  authority,  or  allurement.  Stam- 
ford Oil  Mill  Co.  V.  Barnes,  31:  1218,  128 
S.  VV.  375,  103  Tex.  409. 

124.  Failure  to  instruct  and  protect 
from  the  danger  of  exposed  machinery  a 
twelve-year-old  boy  who  goes  to  a  mill  to 
purchase  one  of  its  products  is  not  negli- 
gence which  will  render  the  mill  owner 
liable  for  an  injury  to  him  therefrom, 
where  he  had  all  the  knowledge  which  in- 
struction would  have  given  him,  and  knew 
how  to  avoid  the  particular  danger  which 
caused  his  injury,  fcjtaraford  Oil  Mill  Co. 
V.  Barnes,  31:  1218,  128  S.  W.  375,  103  Tex. 
409. 

125.  One  who  has  sold  cotton  seed  hulls 
to  children,  and,  upon  their  return  for 
more,  directs  them  merely  to  go  to  the 
hullhouse  for  them,  may  be  found  negligent 
in  not  warning  them  of  the  danger,  if  un- 
guarded machinery  in  one  portion  of  the 
house  may  expose  them  to  danger  if  they 
are  not  properly  instructed  to  avoid  it. 
Stamford  Oil  Mill  Co.  v.  Barnes,  31:  1218, 
128  S.  W.  375,  103  Tex.  409. 

126.  A  wagon  constructed  for  hauling 
stone,  with  a  low  bed  below  the  axles,  is 
not  so  attractive  an  dangerous  to  children 
that  the  owner  must  take  special  precau- 
tions to  avoid  injury  to  such  as  attempt  to 
ride  upon  it.  Foster-Herbert  Cut  Stone  Co. 
v.  Pugh,  4:  804,  91  S.  W.  199,  115  Tenn. 
688. 

127.  A  milk  dealer  who,  upon  returning 
to  his  wagon  after  serving  a  customer,  finds 
therein  a  child,  and  complies  with  its  re- 
quest for  a  ride,  which  had  frequently  been 
granted  before,  is  not  liable  for  injury  to 
it  by  the  sudden  starting  of  the  horse  when 
lie  has  stopped  and  is  attempting  to  assist 
the  child  from  the  wagon,  since  the  care 
required  of  him  is  merely  that  of  a  licensor 
or  gratuitous  bailee.  West  v.  Poor,  11: 
936,  81  N.  E.  960,  196  Mass.  183. 

128.  One  who  attempts  to  use  a  snatch 
block  which  is  likely  to  attract  children  of 
tender  years,  to  string  wires  in  a  public 
street  where  children  are  known  to  con- 
gregate, is  bound  to  take  precautions  to 
prevent  injury  to  childr&n  by.  it,  and  is  lia- 
ble for  injury  to  a  child's  hand  which  is 
drawn  into  the  block,  if  no  oversight  is 
exercised  to  prevent  such  injury  by  the  ap- 
pliance; and  the  mere  fact  that  the  cus- 
tomary method  of  doing  the  work  is  fol- 
lowed is  immaterial.  Kelly  v.  Southern 
Wisconsin  R.  Co.  44:  487,  140  N.  W.  60, 
152  Wis.   328. 

129.  A  barrel  to  receive  the  exhaust 
steam  from  a  mill,  which  is  covered,  ac- 
cessible only  on  one  side,  and  filled  with 
hot  water,  from  which  steam  continually 
arises,  is  not,  if  it  appeared  to  be  safe,  an 
attractive  nuisance  so  as  to  render  the 
owner  liable  for  the  scalding  of  a  child 
going  to  it  for  water,  although  to  his 
knowledge  children  had  been  in  the  habit 
of  plaving  near  it  and  taking  water  from 
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it.  Gordon  v.  Snoqualmie  Lumber  & 
Shingle  Co.  29:  88,  109  Pac.  1044,  59  Wash. 
272. 

130.  The  owner  of  a  mill  who  maintains 
a  barrel  to  receive  exhaust  steam,  which  is 
kept  full  of  steaming  hot  water,  is  not  lia- 
ble for  the  scalding  of  a  child  who  goes 
to  it  for  water,  by  the  plug  coming  out  of 
the  bunghole,  if  the  plug  was  a  substantial 
one,  and  the  owner  was  not  shown  to  have 
had  notice  that  it  had  become  loose.  Gor- 
don V.  Snoqualmie  Lumber  &  Shingle  Co. 
29:  88,  109  Pac.  1044,  59  Wash.  272. 

131.  A  boy  going  into  a  stone  quarry  to 
sell  papers  in  his  own  interest  or  that  of 
his  employer  is  a  mere  licensee,  and  can- 
not hold  the  owner  of  the  quarry  liable  for 
injury  caused  by  the  fall  of  a  derrick,  even 
though  he  had  been  asked  by  the  foreman 
to  supply  papers  there.  Norris  v.  Hugh 
Nawn  Contracting  Co.  31:  623,  91  N.  E. 
886,  206  Mass.  58. 

132.  The  owner  of  a  mill  who  operates 
in  connection  therewith,  but  outside  the 
walls,  near  a  public  street,  an  unguarded 
refuse  carrier  to  which  children  are  accus- 
tomed to  resort  to  play  and  gather  wood, 
will  be  liable  in  damages  for  injury  to  a 
child  caught  in  the  apparatus,  if  tlie  jury 
determine  that  the  machinery  was  danger- 
ous and  known  to  be  such  because  attrac- 
tive to  and  known  to  be  frequented  by 
children,  and  the  owner  was  negligent  in 
leaving  it  uncovered  and  unprotected. 
Nashville  Lumber  Co.  v.  Busbee,  38:  754, 
139  S.  W.  301,  100  Ark.  76. 

133.  Persons  engaged  in  the  demolition  of 
a  building  which  is  left  with  standing  chim- 
neys on  Saturday  night  are  not,  although  the 
building  is  uninclosed,  bound  to  anticipate 
that  children  may,  during  the  next  day,  tres- 
pass upon  the  property,  undermine  the  chim- 
neys, and  be  injured  by  their  fall,  so  as  to 
be  bound  to  protect  against  such  an  occur- 
rence. Wilmot  V.  McPadden,  19:  iioi,  65 
Atl.   157,  79  Conn.  367.  (Annotated) 

134.  A  coal  dealer  who  maintains  near  a 
public  street  a  ladder  affording  access  to  tlic 
top  of  a  chute  is  not,  although  children  are 
accustomed  to  play  on  it,  liable  for  the 
death  of  a  child  who  climbs  it  and  is  klHed 
by  a  fall  down  the  chute.  Hermes  v.  Hat- 
field Coal  Co.  23:  724,  120  S.  W.  351,  134  Ky. 
300. 

135.  That  a  railroad  company  Las  left 
a  pile  of  sand  unguarded  on  a  vacant  lot 
adjacent  to  its  tracks,  which  is  attractive 
to  children,  will  not  render  it  liable  to  a 
child  who,  attracted  thereto  to  play,  at- 
tempts to  board  a  passing  train,  to  its  in- 
jury. Swartwood  v.  Louisville  &  N.  R.  Co. 
19:  1112,  111  S.  W.  305,  129  Ky.  247. 

(Annotated) 

136.  That  a  sand  pile  and  mortar  box 
containing  slaking  lime  covered  with  sand 
which  is  necessary  for  tlie  preparation  of 
mortar  are  attractive  to  children  does  not 
render  necessary  a  fence  or  covering  when 
they  are  located  on  private  property,  to 
prevent  injury  to  trespassing  children  by 
the  hot  lime.  Zartner  v.  George,  52:  129, 
145  N.  W.  971,  156  Wis.   131. 
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137.  A  railroad  company  is  not  bound  to 
load  its  cars  so  that  no  injury  will  be 
caused,  by  material  falling  from  them,  to 
children  which  it  permits  to  play  on  its 
property  near  its  tracks,  and  is  therefore 
not  liable  for  injury  to  a  child  so  playing, 
by  coal  falling  from  a  passing  car,  in  the 
absence  of  wantonness  or  recklessness.  Cov- 
ington &  C.  K.  T.  &  B.  Co.  V.  Mulvey,  26: 
204,  122  S.  W.   129,  135  Ky.  223. 

(Annotated) 

138.  A  railroad  company  is  not,  under 
the  doctrine  of  the  Turntable  Cases,  bound 
to  provide  against  injury  by  the  operation 
of  its  cars  to  children  who  may  be  at  play 
on  the  platform  of  a  stranger  adjoining  its 
right  of  way.  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Jackson,  31 :  980,  132  S.  W.  206,  96  Ark. 
469. 

Fire  and  hot  ashes. 

As  proximate  cause  of  injury,   see  Proxi- 
mate Cause,  50. 

139.  A  railroad  company  which  does  not 
know  of  the  presence  of  children  on  its 
track,  and  is  not  charged  with  knowledge 
that  they  are  likely  to  be  there  because  of 
their  habit  of  using  it  as  a  playground,  is 
not,  when  burning  the  grass  off  the  right 
of  way,  bound  to  anticipate  the  presence  of 
children,  and  warn  them  away,  under  pen- 
alty of  being  liable  for  injury  to  one  who 
trespasses  upon  the  track  and  is  burned. 
Madden  v,  Boston  &  M.  R.  Co.  39:  1058,  83 
Atl.  129,  76  N.  H.  379.  (Annotated) 

140.  One  who  directs  a  child  to  watch 
and  guard  a  fire  which  he  has  set  out,  with 
out  giving  it  proper  warning  as  to  the 
danger  from  it,  is  liable  for  injury  due  to 
its  clothing  catching  fire  in  its  attempt  to 
transfer  fire  from  one  place  to  another,  if 
in  view  of  its  age,  intelligence,  and  capac- 
ity, it  is  not  guilty  of  contributory  negli- 
gence. Arkansas  Valley  Trust  Co.  v.  Mc- 
Ilroy,  31:  1020,  133  S.  W.  816,  97  Ark.  160. 

141.  One  owes  no  duty  to  a  twelve-year- 
old  child  to  guard  it  from  a  fire  which  he 
has  started  out  of  doors,  if  the  child  is  of 
sufficient  intelligence  and  capacity  to  know 
that  the  fire  will  burn  and  is  dangerous. 
Arkansas  Vallev  Trust  Co.  v.  Mcllroy,  31: 
1020,  133  S.  W."  816,  90  Ark.  160. 

142.  One  who  maintains  an  ash  dump  on 
his  own  property  remote  from  a  thoroughfare 
is  not  liable  for  injuries  to  a  child  of  ten- 
der years,  who  strays  from  adjoining  prop- 
erty through  a  broken  fence  and  is  burned 
in  the  hot  ashes,  where  he  has  no  reason 
to  anticipate  the  presence  of  a  child  there, 
although  he  takes  no  precautions  to  pre- 
vent such  accidents.  Fitzmaurice  v.  Con- 
necticut R.  &  Lighting  Co.  3:  149,  62  Atl. 
620,  78  Conn.  406.  (Annotated) 
Explosives. 

Proximate  cause  of  injury,  see  Proximate 
Cause,  62-68. 

143.  A  railroad  company  is  not  liable  for 
the  death  of  a  boy  whose  companion,  while 
with  him  at  its  station  for  a  proper  pur- 
pose, had  picked  up  a  torpedo  carelessly 
dropped  from  a  train,  carried  it  to  his  home 
and  kept  it  a  number  of  days,  and  then  with 
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his  assistance  attempted  to  explode  it,  with 
a  fatal  result  to  him,  since  it  was  not 
bound  to  anticipate  such  a  result  of  its 
carelessness.  Jacobs  v.  New  York,  N.  H. 
&  H.  R.  Co.  40:  41,  98  N.  E.  688,  212  Mass. 
96. 

144.  A  railroad  company  is  not  liable 
for  injury  to  a  child  by  the  explosion  of  a 
torpedo  which  it  finds  u{X)n  the  track,  where 
it  had  been  left  to  guard  a  train  standing 
at  a  station  against  other  incoming  trains, 
although  children  were  accustomed  to  play 
on  the  track  at  the  place  where  it  was 
left, — at  least  where  the  torpedo  was  picked 
up  by  the  child  before  the  necessity  for 
its  use  had  ceased.  St.  Louis  &  S.  F.  R. 
Co.  V.  Williams,  33:  94,  135  S.  W.  804,  98 
Ark.  72. 

145.  A  railroad  company  is  not  negli- 
gent in  leaving  an  empty  alcohol  barrel 
on  the  platform  at  destination,  although 
it  has  a  caution  notice  upon  it,  if  the 
notice  was  put  on  the  package  when  full, 
and  its  rules  did  not  require  such  notices 
on  empty  packages,  so  as  to  render  it  liable 
for  injury  to  a  child  who  removes  the 
stopper  and  places  a  lighted  match  at  the 
vent,  causing  an  explosion  of  gas  formed 
from  the  small  amount  of  liquid  left  in  it. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Waggoner, 
52:  181,  166  S.  W.  948,  112  Ark.  593. 

146.  A  landowner  is  not  liable  for  injury 
to  a  trespassing  child  through  the  explosion 
of  dynamite  carelessly  left  in  an  exposed  po- 
sition on  the  property.  Hobbs  v.  George  W. 
Blanchard  &  Sons  Co.  18:  939,  70  Atl.  1082, 
75  N.  H.  73. 

147.  A  property  owner  is  negligent  in 
leaving,  in  violation  of  a  municipal  ordi- 
nance, sticks  of  dynamite  in  an  unlocked 
shanty  on  a  vacant  city  lot  upon  which  chil- 
dren are  accustomed  to  play  to  his  knowl- 
edge, which  will  render  him  liable  to  a  boy 
injured  by  it.  Olson  v.  Gill  Home  Invest. 
Co.  27:  884,  108  Pac.  140,  58  Wash.  151. 

148.  That  a  boy  injured  by  an  explosion 
of  dynamite  was  trespassing  on  the  property 
where  it  was  stored  will  not  relieve  the 
owner,  as  matter  of  law,  from  liability  for 
his  injury,  where  it  was  stored  needlessly, 
without  guard,  in  an  unlocked  building  on 
a  vacant  city  lot  where  boys  were  known  to 
be  in  the  habit  of  trespassing.  Olson  v.  Gill 
Home  Invest.  Co.  27:  884,  108  Pac.  140,  58 
Wash.  151. 

149.  The  owner  of  a  lumber  camp  who 
negligently  leaves  dynamite  in  an  exposed 
position,  where  it  may  be  likely  to  cause 
injury  to  a  child  invited  to  the  camp  by 
dwellers  therein  under  authority  implied 
from  the  fact  that  the  camp  was  maintained 
as  their  place  of  abode,  may  be  liable  for  an 
injury  so  caused.  Hobbs  v.  George  W. 
Blanchard  &  Sons  Co.  18:  939,  70  Atl.  1082, 
75  N.  H.  73. 

150.  Leaving  dynamite  caps  stored  on  a 
dark  beam  in  a  barn  when  the  building  ia 
sold  to  be  removed  from  the  land  is  not  such 
negligence  as  will  render  the  seller  liable 
for  injury  to  a  child  of  the  purchaser,  who 
is  injured  while  playing  with  the  caps  after 
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they  have  been  found.     Finkbeiner  v.  Solo- 
mon, 24:  1257,  74  Atl.  170,  225  Pa.  333. 

(Annotated) 
351.  A  mining  company  that  left  un- 
guarded large  quantities  of  earbide,  a  dan- 
gerous substance  and  attractive  to  children 
of  tender  years,  on  its  premises  near  a 
public  street,  knowing  that  such  children 
were  accustomed  to  pick  up  the  carbide, 
pour  water  upon  it,  and  explode  the  gas 
thereby  generated,  by  applying  a  light,  is 
liable  for  the  injuries  resulting  to  a  child 
five  years  of  age  who  secured  some  of  the 
carbide  so  left  by  the  defendant,  put  it  in 
a  can,  poured  water  upon  it,  and  was  seri- 
ously injured  in  the  explosion  which  fol- 
lowed the  lighting  of  the  gas  thereby  gen- 
erated. Juntti  v.  Oliver  Iron  Min.  Co.  42: 
840,  138  N.  VV.  673,  119  Minn.  518. 

(Annotated) 

152.  The  owners  of  a  dredge,  the  motive 
power  of  which  is  a  naphtha  engine,  are  not 
guilty  of  negligence  in  leaving  a  quart  can 
of  naphtha  used  for  priming  the  engine 
on  a  shelf  back  of  the  engine,  when  the  crew 
left  the  dredge  for  a  meal,  so  as  to  render 
the  owners  liable  for  injuries  to  trespassing 
children  who  obtained  possession  of  the 
naphtha  pot  and  threw  it  on  a  fire,  where 
it  did  not  appear  that  anyone  had  ever 
previously  meddled  with  the  pot,  or  that 
the  owners  had  any  reason  to  anticipate 
that  the  particular  children  injured,  or 
anyone  else,  might  do  so.  Dahl  v.  Valley 
Dredging  Co.  52:  1173,  145  N.  W.  796,  125 
Minn.   90. 

153.  The  mere  failure  of  the  owner  of  a 
dredge  to  guard  naphtha  which  is  kept  at  a 
proper  place,  where  tliere  is  no  reason  to 
anticipate  that  it  will  be  meddled  with,  so 
that  trespassing  children  cannot  get  posses- 
sion of  it,  does  not  of  itself  constitute  ac- 
tionable negligence,  under  either  the  doc- 
trine of  the  Turntable  Cases  or  the  rule 
applying  to  explosives.  Dahl  v.  Valley 
Dredging  Co.  52:  1173,  145  N.  W.  796,  125 
Minn.  90. 

Open  \irell. 

154.  The  mere  maintenance  of  an  inse- 
curely covered  well  of  hot  water  upon  an 
open  space  unfenced  from  the  street,  near 
the  rear  of  a  theater,  will  not  render  the 
owner  liable  for  injury  to  a  thirteen-year  old 
child  of  average  intelligence,  who  falls  into 
it,  although  the  child  was  allured  to  the  place 
by  a  desire  to  see  what  was  going  on  in  the 
rear  part  of  the  theater.  Briscoe  v.  Hender- 
son Lighting  &  P.  Go.  19:  1116,  62  S.  E.  600, 
148  N.  C.  396. 

155.  The  mere  erection  of  a  building  with 
large  windows  and  doors  through  which  can 
be  seen  machinery  constantly  in  motion,  up- 
on a  lot  unfenced  from  the  highway,  which 
is  calculated  to  allure  children  to  see  the 
machinery,  does  not  render  the  owner  lia- 
ble for  injury  to  a  child  falling  into  an  in- 
securely covered  well  of  hot  water  in  an  open 
space  some  distance  from  the  building,  where 
there  is  nothing  to  show  that  children  had 
ever  been  allured  to  the  premises  by  the  ma- 
chinery, or  that  the  injured  child  was  so  al- 
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lured.     Briscoe  v.  Henderson  Lighting  &  P. 
Co.  19:  1116,  62  S.  E.  600,  148  N.  C.  396. 

(Annotated) 
Pow^er  shaft. 

156.  A  manufacturer  is  not  negligent  in- 
leaving  open  a  door  leading  from  an  al- 
ley into  a  little-used  room  through  which' 
runs  an  uncovered  power  shaft  within' 
reach  of  the  lioor,  having  a  dangerous 
set  screw  in  it,  although  the  shaft  is  at- 
tractive to  boys  who  may  be  in  the  alley 
as  a  bar  upon  which  to  play,  where  there 
is  nothing  to  show  that  he  knowingly 
permitted  children  to  play  there.  Hart  v. 
Mason  City  Brick  &  T.  Co.  38:  1173,  135 
N.  W.  423,  154  Iowa,  741. 

Lumber  pile. 

Contributory  negligence,  see  infra,  228. 

157.  No  invitation  to  children  to  play  in 
one's  lumber  yard  can  be  implied  from  the 
fact  that  he  does  not  always  drive  them 
away  when  they  enter  it.  Kelly  v.  Benas, 
20:  903,  116  S.  W.  557,  217  Mo.  1. 

158.  A  landowner  is  not  liable  for  injury 
to  a  trespassing  child  by  the  fall  of  a  pile- 
of  lumber  on  which  he  was  playing,  on  the 
theory  that  it  was  an.  attractive  nuisance. 
Kelly  V.  Benas,  20:  903,  116  S.  W.  557,  217 
Mo.  1. 

159.  The  owner  of  lumber  placed  on  the 
bank  of  a  stream  by  schooner  men,  the 
piling  of  which  was  under  the  supervision 
of  the  harbor  master,  is  not  liable  for  the 
death  of  a  child  killed  by  fallmg  lumber 
while  playing  upon  the  pile,  after  an  at- 
tempt had  been  made  to  drive  her  away. 
Lynch  v.  Knoop,  8:  480,  43  So.  252,  11& 
La.  611. 

Hand  car. 

160.  One  who,  in  constructing  a  railroads 
in  a  public  street,  rightfully  leaves  a  loaded 
push  car  standing  unfastened  and  unattend- 
ed upon  the  track,  may  be  liable  for  injury 
thereby  caused  to  a  child  not  guilty  of  con- 
tributory negligence,  who  has  been  permit- 
ted to  play  upon  it,  where  the  car  is  on  su 
grade  down  which,  if  it  starts,  it  cannot 
be  readily  stopped,  and  the  injury  is  caused 
by  the  child's  being  caught  and  crushed 
while  attempting  to  stop  the  car  after  it  has 
been  set  in  motion  down  tlie  grade.  Cahill 
v.  E.  B.  &  A.  L.  Stone  &  Co.  19:  1094,  96  Pae. 
84,  153  Cal.  571. 

161.  A  loaded  push  car  standing  upon 
rails  upon  which  it  may  be  easily  moved  by 
children,  and  of  sufficient  weight  to  crush 
a  person  over  wliose  body  it  might  pass,  i» 
a  dangerous  thing  for  children  to  be  allowed 
to  play  with.  Cahill  v.  E.  B.  &  A.  L.  Stone 
&  Co.  ic:  1094,  96  Pac.  84,  153  Cal.  571. 

(Annotated) 
Turntable. 
Proximate  cause  of  injury,  see  Proximate 

Cause,  37. 
See  also  supra,  138;  infra,  171. 

162.  A  railroad  company  owes  no  duty  to 
children  trespassing  on  its  property  ta 
keep  its  turntable  in  such  condition  that 
they  cannot  be  injured  by  playing  on  it. 
Paiinill  v.  Potomac,  F.  &  P.  R.  Co.  4:  80,  53 
S.  E.  113,  105  Va.  226.  (Annotated)i 

163.  A  railroad  company  is  not  liable  tok 
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an  infant  who  comes  upon  its  premises 
without  invitation,  and  who  is  injured  there 
while  playing,  without  its  knowledge,  with  a 
turntable.  Wheeling  &  L.  E.  R.  Co.  v.  Har- 
vey, 19:  1 136,  83  N.  E.  66,  77  Ohio  St.  235. 

(Annotated) 
164.  A  railroad  company  is  not  liable  for 
an  injury  sustained  by  a  child  while  play- 
ing upon  an  unlocked,  unfastened,  and  un- 
guarded turntable  situated  upon  the  private 
property  of  the  company,  although  the  turn- 
table is  located  in  a  thickly  settled  com- 
munity, near  a  public  street,  on  ground  on 
which  children  are  wont  to  congregate  for 
play.  Conrad  v.  Baltimore  &  O.  R.  Co.  16: 
1129,  61  S.  E.  44,  64  W.  Va.  176. 

(Annotated) 
166.  A  railroad  company  owes  no  duty  to 
a  trespassing  child  to  lock  or  guard  its  turn- 
tables, although  such  machines  are  calcu- 
lated to  allure  children  to  them  for  amuse- 
ment. Thompson  v.  Baltimore  &  O.  R.  Co. 
19:  1 162,  67  Atl.  768,  218  Pa.  444. 

(Annotated) 
166.  One  who  sets  in  motion  a  railroad 
turntable  knowing,  or  by  the  exercise  of 
ordinary  care  able  to  know,  of  the  presence 
thereon  of  a  child,  and  that  it  is  likely 
to  be  injured  by  his  act,  is  liable  for  injury 
thereby  inflicted  upon  the  child.  Saad  v. 
Brown,  35:  1 165,  137  S.  W.  834,  144  Ky. 
178. 

I  167.  A  railroad  company  is  liable  for  in- 
jury to  a  child  of  tender  years  by  its  turn- 
table upon  which  the  child  was  playing, 
where  it  was  left  without  sufficient  fasten- 
ing, in  a  very  accessible  place,  and  had, 
with  the  knowledge  of  the  company's  agent, 
been  constantly  used  by  children  as  a  play- 
thing. Brown  v.  Chesapeake  &  O.  R.  Co.  25: 
717,  123  S.  W.  298,  135  Ky.  798. 
Ponds;  ditches,  excavations. 
Municipal    liability   as   to,    see   Municipal 

COBPOBATIONS,  340-344. 
Question  for  jury  as  to,  see  Teial,  548,  549. 
Demurrer  to  evidence  in  action  for  drown- 
ing of  child,  see  Trial,  795. 

168.  A  railroad  company  which  has  creat- 
ed a  shallow  lake  in  a  woods  near  a  town 
by  damming  a  water  course  is  not,  although 
it  is  charged  with  notice  that  children  re- 
sort there  to  play,  liable  for  the  death  of 
a  child  who,  while  wading  in  the  lake, 
steps  into  a  deep  hole,  and  is  drowned. 
Thompson  v.  Illinois  C.  R.  Co.  47:  iioi,  63 
So.   185,   105   Miss.  636.  ( Annotated  j 

169.  A  railroad  company  cannot  avoid 
liability  for  injury  to  a  boy  falling  into  its 
hot-water  pit  on  the  theory  that  he  was  a 
trespasser,  where  the  pit  was  located  under 
a  plank  walk  or  pathway  which  covered 
the  top  of  a  breakwater  which  it  had  con- 
structed to  protect  its  property  from  the 
waters  of  a  lake,  where  to  its  knowledge 
boys  were  accustomed  to  resort  to  the  walk 
to  play,  and  it  was  used  by  the  public  as 
a  footpath  for  walking  along  the  edge  of 
the  lake.  Brinilson  v.  Chicago  &  N.  W.  R. 
Co.  32:  359,  129  N.  W.  664,  144  Wis.  614. 

170.  One  maintaining  an  opening  into  an 
underground  mill  race  located  near  a  pub- 
lic highway  and  school  building,  between 
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which  and  the  opening  there  are  no  bar- 
riers, and  about  which  children  are  accus- 
tomed to  play  because  of  its  attractive 
character,  is  not  bound  to  protect  it  to 
prevent  accidents  to  the  children,  and  there- 
fore is  not  liable  for  the  death  of  a  child 
who  falls  into  it  and  is  drowned.  Bottum 
v.  Hawks,  35:  440,  79  Atl.  858,  84  Vt.  370. 

171.  The  doctrine  of  the  turntable  cases 
as  to  the  liability  of  the  owner  for  the  main- 
tenance of  machiner}'  open,  dangerous,  and 
attractive  to  children,  applies  to  an  un- 
guarded conduit,  attractive  and  dangerous 
to  a  school  boy  of  eight  years  of  age,  where 
the  danger  is  such  as  to  be  easily  foreseen 
and  prevented.  Brown  v.  Salt  Lake  City, 
14:  619,  93  Pac.  570,  33  Utah,  222. 

172.  That  a  landowner  permits  to  remain 
m  his  property  near  a  city  a  pond  from  6 
to  10  feet  d--p  in  places,  and  takes  no  pre- 
cautions to  guard  it  from  children,  or  to 
keep  them  away  from  it,  does  not  render 
him  liable  for  the  death  of  a  child  ten 
years  of  age,  who,  in  trespassing  upon  the 
property,  goes  or  falls  into  the  water  and  is 
drowned.  Sullivan  v.  Huidekoper,  5:  263, 
27   App.  D.   C.   154. 

173.  Police  and  health  ordinances  regulat- 
ing the  care  of  city  property  do  not  extend 
the  liability  of  lot  owners  for  injury  to 
children  trespassing  on  their  property  by 
reason  of  ponds  left  there  in  violation  of 
the  terms  of  the  ordinance.  Sullivan  v. 
Huidekoper,   5:  263,   27    App.    D.    C.    154. 

( Annotated ) 

174.  One  who  maintains,  in  an  open  field 
near  public  highways  where  children  are 
accustomed  to  resort  to  play,  an  unpro- 
tected, dangerous  reservoir  of  water,  is  li- 
able for  the  death  of  a  child  who,  resort- 
ing to  the  reservoir  to  play,  falls  into  it 
and  is  drowned.  Franks  v.  Southern  Cot- 
ton Oil  Co.  12:  468,  58  S.  E.  960,  78  S.  C.  10. 

175.  A  waterworks  company  is  not  liable 
for  the  death  by  drowning,  of  an  infant  who 
comes  upon  its  land  without  invitation,  and 
there  falls  into  a  reservoir  or  basin  of  water 
while  playing  about  it,  without  the  knowl- 
edge of  the  company.  Wheeling  &  L.  E.  R, 
Co.  V.  Harvey,  19:  1136,  83  N.  E.  66,  77  Ohio 
St.  235.  (Annotated) 

176.  A  lessee  of  an  unimproved  city  lot, 
whose  occupancy  and  use  of  it  is  visible,  con- 
stant, and,  for  the  purposes  of  his  business, 
exclusive,  although  the  public  is  permitted 
to  cross  and  recross  it,  and  children  are  not 
prevented  from  playing  on  it,  is  not  liable 
for  injury  to  a  child  which,  after  dark,  at- 
tempts to  cross  it  without  following  any 
definite  path,  and  falls  into  a  ditch  filled 
with  hot  water  which  the  lessee  has  neces- 
sarily opened  to  repair  a  waste  pipe,  al- 
though he  has  taken  no  precautions  to  pre- 
vent such  injury.  Habina  v.  Twin  City 
General  Electric  Co.  13:  1126,  113  N.  W. 
586,  150  Mich.  41.  (Annotated) 
Elevator  shaft. 

177.  An  infant  injured  by  falling  down 
an  unguarded  elevator  shaft  in  a  wholesale 
grocery  store  is  not  entitled  to  recover  dam- 
ages therefor,  where  he  did  not  come  upon 
the  premises  by  invitation,  express  or  im- 
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plied,  of  the  owner,  who  is  not  shown  to 
have  been  under  any  obligation  to  protect 
him  from  injury.  Faurot  v.  Oklahoma 
Wholesale  Grocery  Co.  17:  136,  95  Pac.  463, 
21   Okla.   104. 

d.  On  highways  or  waters. 

(See   also   same   heading   in  Digest   L.R.A. 

1-70.) 

Defense  to  liability  for  negligent  injury  to 
one  coasting  in  public  street,  see  Ac- 
tion OR  Suit,  37. 

Injury  by  wolf  on,  see  Animals,  12. 

In  use  of  automobile,  see  Automobiles,  \\. 

Injury  by  electric  wire  in  highway,  see 
Electricity,  22-39. 

Evidence  of  statements  made  after  collision 
on  highway,  see  Evidence,  1233. 

Evidence  in  suit  for  injury  from  negligent 
driving,  see  Evidence,  1991. 

Evidence  as  to,  see  Evidence,  1768-1772. 

Sufficiency  of  proof  of  negligence,  see  Evi- 
dence, 2112. 

Evidence  admissible  under  pleading  in  ac- 
tion for  injury,  see  Evidence,  2460. 

Injury  resulting  from  fright  caused  by  neg- 
ligent collision  on  highway,  see  Fright, 
7. 

Injury  by  defects  in  highway,  see  High- 
ways, IV. 

Who  is  responsible  for  negligence  of  driver 
of  hired  team  or  vehicle,  see  Master 
AND  Servant. 

Injury  to  person  on  highway  by  kick  of 
horse  owned  by  servant  but  used  in 
employer's  business,  see  Master  and 
Servant,  906. 

Ball  playing  on  street,  see  Municipal  Cob- 
porations,   329. 

Discharge  of  fireworks  on  highway,  see  Mu- 
nicipal Corpobations,  350. 

Liability  of  city  for  negligence  of  agent,  see 
Municipal  Corpobations,  386,  429,  430. 

Liability  of  city  for  negligent  driving  of 
firemen,  see  Municipal  Corpobations, 
403-405,   409. 

Pleading  inconsistent  defenses,  see  Plead- 
ing, 27. 

Proximate  cause  of  injury  on  defective  high- 
way, see  Pboximate  Cause,  IV. 

Injury  at  railway  crossing,  see  Railboads, 
IL   d,   3. 

Negligence  of  street  railways,  see  Steeet 
Railways,  III.  b. 

As  question  for  jury,  see  Tbial,  415-419. 

See  also  supra,  168-176. 

178.  A  street  car  company  is  not,  in  the 
absence  of  negligence,  liable  for  injury 
caused  by  the  breaking  of  a  wagon  which 
it  attempted  to  move  from  a  position  in 
the  street  where  it  had  been  left  so  as  to 
interfere  with  the  operation  of  its  tracks. 
Walter  v.  Louisville  R.  Co.  43:  126,  150 
S.  W.  824,  150  Ky.  052.  (Annotated) 

179.  One  attempting  to  ride  a  bicycle  upon 
a  sidewalk,  even  in  the  absence  of  an  ordi- 
nance prohibiting  it,  takes  the  risk  of  in- 
jury which  he  may  thereby  cause  to  pedes- 
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trians  with  whom  he  comes  in  contact. 
Fielder  v.  Tipton,  8:  1268,  42  So.  985,  149 
Ala.  608. 

180.  The  owner  of  a  long  wagon  in  use 
upon  a  highway  is  not  bound  to  look  out 
that  the  rear  wheels  do  not  injure  children 
that  may  approach  the  vehicle  after  the 
forward  part  has  passed.  Stuart  v.  Holy- 
oke  Street  R.  Co.  36:  1094,  96  N.  E.  68"3, 
210  Mass.  240.  (Annotated) 

181.  That  municipal  ordinances  give  am- 
bulances the  right  of  way  on  the  streets 
does  not  make  them  dangerous  instrumen- 
talities so  as  to  render  the  owner  liable 
for  the  acts  of  those  intrusted  with  the 
driving  of  the  team,  notwithstanding  they 
are  hired  and  paid  by  another.  Kellogg 
V.  Church  Charity  Foundation,  38:  481,  96 
N.  E.  406,  203  N.  Y.  191.  (Annotated) 

182.  Although  fast  driving  of  itself  may 
not  be  negligence,  yet  it  is  negligence  to 
drive  a  horse  so  sharply  and  rapidly  around 
a  street  corner  as  to  be  unable  to  avoid  a 
collision  with  a  vehicle  coming  slowly  down 
the  street  upon  the  customary  side.  Ar- 
mour &  Co.  v.  Kollmeyer,  16:  mo,  161  Fed. 
78,  88  C.  C.  A.  242. 

183.  One  who  drives  a  vehicle  rapidly  and 
negligently  upon  the  street  is  liable  for  the 
injuries  proximately  resulting  from  strik- 
ing a  person  who  is  properly  walking  along 
or  across  the  street  and  is  in  the  exercise 
of  ordinary  care.  Mugge  v.  Bracken,  39: 
481,  58  So.  128,  63  Fla.  229.         (Annotated) 

184.  One  driving  along  a  highway  is  not 
bound  to  look  or  listen  for  vehicles  which 
may  be  approaching  from  behind  before 
stopping  his  vehicle,  nor  is  he  bound  to 
give  warning  of  his  intention  to  stop;  his 
stopping  being  negligent  only  when  he  is 
aware  of  the  presence  of  another  vehicle 
with  which  his  act  may  cause  a  collision. 
Strever  v.  Woodard,  46:  644,  141  N.  W.  931, 
160  Iowa,  332.  (Annotated) 

185.  The  owner  of  a  wagon,  who,  at  a 
curve,  drives  into  a  space  between  a  street 
car  track  and  the  curb,  so  narrow  that 
the  wagon  will  be  hit  by  the  overhang  of 
a  car  attempting  to  round  the  curve  at  a 
time  when  a  car  must  pass  the  wagon 
while  there,  is  liable  for  the  resulting  in- 
jury in  case  the  wagon  is  hit  by  a  car  and 
driven  against  a  pedestrian  on  the  side- 
walk. Bryant  v.  Boston  Elevated  R.  Co. 
40:  133,  98  N.  E.  587,  212  Mass.  62. 

186.  The  driver  of  a  truck  in  front  of 
which  a  person  passes  to  board  a  standing 
street  car  is  negligent  in  driving  so  near 
to  the  car  as  to  crush  such  person's  ankles 
while  he  is  standing  on  the  running  board 
of  the  car  preparatory  to  entering.  Sibley 
v.  Nason,  12:  1173,  81  N.  E.  887,  196  Mass. 
125. 

187.  One  who  carelessly  ties  a  horse  to  a 
vehicle  by  a  long  rope,  for  the  purpose  of 
leading  it  through  a  street,  is  liable  in  dam- 
ages for  injury  sustained  by  reason  of  the 
led  horse  running  upon  the  sidewalk  and 
kicking  a  person  standing  thereon.  Kwie- 
chen  V.  Holmes  &  Hallowell  Co.  19:  255,  118 
N.  W.  668,  106  Minn.  148. 
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Rnnaxiray  horses. 

Presumption  of  negligence  from  running 
away  of  horse,  see  Evidbince,  459-461. 

Liability  of  master  for  injury  by  runaway 
horse  in  liands  of  servant,  see  Masteb 
AND  Servant,  907,  911,  912,  919,  987. 

Fright  of  horse  on  highway,  see  Municipal 
CORPOBATIONS,  333,  334,  347,  359; 
Railroads,  II.  d,  5. 

188.  The  owner  of  a  runaway  horse  is 
liable  for  an  injury  inflicted  by  it  upon  a 
person  without  contributory  fault,  where, 
while  the  driver  of  the  horse  went  to  get 
his  hat,  which  had  blown  off,  the  animal, 
which  had  been  left  unfastened,  ran  avvav. 
Damonte  v.  Patton,  8:  209,  43  So.  153,  118 
La.  530. 

189.  A  motorman  injured  in  a  collision 
which  he  could  not  avoid,  with  a  runaway 
horse  coming  from  the  opposite  direction, 
on  a  dark,  rainy  night,  and  hitched  to  a  cart 
without  lights,  may  recover  from  the  owner 
of  the  animal  the  damages  sustained.  Da- 
monte V.  Patton,  8:  209,  43  So.  153,  118  La. 
530. 

190.  The  owner  of  a  horse  left  by  his  serv- 
ant unhitched  and  unattended  in  a  public 
«treet  is  liable  for  injury  done  to  others  by 
its  running  away.  Corona  Coal  &  I.  Co. 
v.  White,  20:  958,  48  So.  362,  158  Ala.  627. 

(Annotated) 

191.  The  duty  of  one  in  charge  of  a  run- 
away team  is  to  use  such  care  as  prudent 
men  ordinarily  use  under  like  circum- 
stances, taking  into  considei'ation  the  time, 
jplace,   and   condition   of   highway.     Kimble 

V.    Stackpole,    35:  148,    110    Pac.    677,    60 
"Wash.   35.  (Annotated) 

192.  One  in  charge  of  a  runaway  team 
•cannot  be  held  liable  for  colliding  with  a 
vehicle  on  the  highway  to  the  injury  of 
its  occupant,  if  the  runaway  is  not  shown 
to  have  been  due  to  his  negligence,  and  he 
anade  an  honest  and  earnest  effort  to  avoid 
the  vehicle,  and  endeavored  to  warn  the 
injured  person  of  his  danger.  Kimble  v. 
Stackpole,  35:  148,  110  Pac.  677,  60  Wash. 
35. 

193.  Negligence  on  the  part  of  the  owner 
of  a  runaway  team  which  will  render  him 
liable  for  its  injuring  a  person  is  not  estab- 
lished by  evidence  that,  a  few  minutes  be- 
fore the  accident,  it  was  standing  in  a  pri- 
vate lane,  with  a  man  standing  at  the 
horses'  heads.  Coller  v.  Knox,  23:  171,  71 
Atl.  539,  222  Pa.  362. 

194.  The  owner  of  a  team  is  not,  in  the 
absence  of  negligence  on  the  part  of  himself 
or  his  driver,  liable  for  their  breaking  a 
window  in  a  building  abutting  on  a  high- 
way, while  running  away  because  of  fright, 
where,  at  the  time  of  their  fright,  they  were 
being  driven  along  the  highway  by  an  ex- 
perienced driver.  Metropolitan  Casualty 
Ins.  Co.  v.  Clark,  37:  717,  129  N.  W.  1065, 
145  Wis.   181. 

Xaw^  of  the  road. 

As  to  automobiles,  see  Automobiles,  1-4, 

33-37,  65. 
•Question  for  jury  as  to,  see  Trial,  415,  419. 
Instruction  as  to,  see  Trial,  900. 

195.  Failure  to  observe  the  law  of  the 
Toad  where  one  acting  as  an  ordinarily  cau- 
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tious  person  might  safely  have  done  so  is 
negligence.  Hubbard  v.  Bartholomew,  49: 
443,   144  N.  W.  13,  163  Iowa,  58. 

196.  A  statute  recjuiring  vehicles  meet- 
ing each  other  on  the  public  roads  to  turn 
to  the  right  applies  not  only  to  vehicles 
passing  in  opposite  directions,  but  to  vehi- 
cles coming  together  in  such  a  manner 
that  there  would  be  an  actual  collision  or 
an  apparent  danger  of  one  if  they  should 
pursue  their  course  without  change  of  di- 
rection. Hubbard  v.  Bartiioloraew,  49: 
443,  144  N.  W.  13,  163  Iowa,  58. 

197.  A  driver  on  a  public  highway  who 
conforms  to  the  law  of  the  road  in  at- 
tempting to  pass  a  vehicle  ahead,  is  not 
thereby  relieved  of  the  duty  of  using  rea- 
sonable care  to  observe  and  avoid  other 
vehicles,  including  those  going  in  the  oppo- 
site direction.  Smith  v.  Barnard  (N.  J. 
Err.  &,  App.)  41:  322,  81  Atl.  734,  82  N.  J. 
L.  468.  (Annotated) 

198.  In  the  absence  of  statute,  it  is  not 
the  absolute  duty  of  one  driving  along  a 
street,  and  whom  another  is  seeking  to  pass, 
to  keep  to  the  right  side  of  the  street; 
but,  if  he  does  not  do  so,  he  must  use 
more  care  and  keep  a  better  lookout  to 
avoid  collision  than  would  be  nectssary 
were  he  on  the  proper  side.  Hackett  v. 
Alamito  Sanitary  Dairy  Co.  41:  337,  133 
N.  W.  227,  90  Neb.  200.  (Annotated) 

199.  The  surgeon  in  charge  of  an  ambu- 
lance does  not,  by  telling  the  driver,  who 
is  furnished  by  a  liverj'man,  to  go  fast, 
contribute  to  an  injury  due  to  his  driving 
on  the  wrong  side  of  the  road,  so  as  to 
render  the  hospital  liable  for  the  injury. 
Kellogg  V.  Church  Charity  Foundation, 
38:  481,  96  N.  E.  406,  203  N.  Y.  191. 

On  waters. 

200.  Those  in  charge  of  a  steamship  creat- 
ing waves  which  endanger  the  lives  of  the 
occupants  of  a  small  boat  near  it  are  bound 
to  stop  the  normal  operation  of  their  boat 
until  the  small  boat  has  passed  out  of  the 
zone  of  danger.  Daniels  v.  Carney.  7:  920, 
42  So.  452,  148  Ala.  81.  (Annotated) 

//.   Contributory. 

a.  Generally. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Of  shipper  of  live  stock,  see  infra,  892,  903, 
904,  906,  907. 

Of  patrons  at  amusement  park,  see  Amuse- 
ments, 15. 

Of  person  bitten  by  dog,  see  Animals,  36, 
37. 

Of  depositor  as  to  forged  or  altered  check, 
see  Banks,  124-128,  144-146. 

Of  depositor  in  examining  bank  book  and 
vouchers,  see  Damages,  101. 

Of  patron  at  bathing  resort,  see  Bathing 
Resorts,  2. 

On  bridge,  see  Bridges,  20-23. 

Of  passenger,  see  Carriers,  II.  g,  2;  Cab- 
biers,  IT.  k,  2. 

Of  blind  passenger,  see  Cabbiebs,  II.  j,  2. 

As  to  baggage,  see  Carriers,  680,  681. 
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Of  person  injured  by  electric  wire,  see  Elec- 
tricity, II.  b. 

Of  person  injured  on  highway,  see  High- 
ways,  IV.  c. 

Of  abutting  owner  in  failing  to  guard 
against  injury  from  change  in  grade  of 
highway,  see  Highways,  136. 

Of  guest  at  inn,  see  Innkeepers,  24-27,  31. 

Of  one  injured  by  interurban  train,  see  In- 

TERURBAN   RAILWAYS,   1-3. 

Of  guest  of  tenant  injured  on  premises,  see 
Landlord  and  Tenant,  175. 

Of  tenant  injured  by  defect  in  premises,  see 
Landlord  and  Tenant,  143. 

Of  occupant  of  hired  carriage,  see  Livery 
Stable,  2,  4. 

Of  injured  servant,  see  Master  and  Serv- 
ant, II.  c. 

Of  patient  aggravating  injury  caused  by 
physician's  negligence,  see  Physicians 
and  Surgeons,  68. 

On  bridge,  see  Pleading,  348. 

Of  person  injured  by  railroad  train,  see 
Railroads,  II.  e. 

Of  person  whose  property  is  destroyed  by 
fire  set  by  locomotive,  see  Railkoads, 
II.  e,  5. 

Of  one  injured  by  street  car,  see  Street 
Railways,  III.  c. 

As  to  surface  waters,  see  Waters,  254. 

Review  of  verdict  or  finding  as  to,  see  Ap- 
peal AND  Error,  916,  917. 

Prejudicial  error  in  instruction  as  to,  see 
Appeal  and  Error,  1352-1354. 

Prejudicial  error  in  directing  verdict  be- 
cause of,  see  Appeal  and  Error,  1524. 

Contributory  negligence  as  defense  in  action 
for  assault,  see  Assault  and  Battery, 
33. 

EflFect  of,  on  damages  for  injury,  see  Dam- 
ages, 448,  710. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  II.  h,  2. 

Evidence  as  to,  generally,  see  Evidence, 
1531,  1536-1541,  1794-1800. 

Sufficiency  of  proof  of,  see  Evidence,  2170- 
2179. 

Effect  of,  on  liability  for  negligent  homi- 
cide, see  Homicide,  6. 

Allegation  of  freedom  from,  see  Pleading, 
287,  341-349. 

Necessity  of  pleading,  see  Pleading,  471. 

Violation  of  Sunday  law,  see  Sunday,  31, 
32. 

Sufficiency  of  evidence  to  carry  question  of 
contributory  negligence  to  jury,  see 
Trial,  148-150. 

Question  for  jury  as  to,  see  Trial,  II.  c,  8, 
b,  2,  217,  352-363,  489-519,  542-540, 
556,  569,  576,  583-588,  707,  754,  758, 
760,  766,  768,  770. 

Taking  case  from  jury  because  of,  see  Trial, 
681. 

Instructions  as  to,  see  Trial,  894,  900,  1044, 
1047,  1061. 

Question  whether  verdict  for  plaintiff  vio- 
lated instructions  as  to  contributory 
negligence,  see  Trial,  1125. 

VThen  contributory  negligence  is  a  de- 
fense. 

Liability  notwithstanding  contributory  neg- 
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ligence  if  injury  could  have  been  avoid- 
ed, see  infra,  II.  f. 

Matter  peculiar  to  action  for  death,  see 
Death,    44-49. 

As  to  bomb  found  in  highway,  see  Explo- 
sions AND  Explosives,  2. 

In  case  of  destruction  of  property  by  fire, 
see  Fires,  24,  25. 

201.  One  who  is  negligent  in  a  situation  of 
danger,  the  existence  and  nature  of  which 
he  knows,  is  not  entitled  to  recover  dam- 
ages for  an  injury  which  his  negligent  con- 
duct invites,  because  such  injury  is  greater 
than  he  anticipated.  Johnston  v.  New 
Omaha  Thomson-Houston  E.  L.  Co.  17:  435, 
110  N.  W.  711,  113  N.  W.  526,  78  Neb.  24. 

202.  One  cannot  recover  damages  for  an 
injury  to  which  he  directly  contributed, 
whether  that  contribution  consisted  in  his 
participation  in  the  direct  cause  of  the  in- 
jury, or  in  his  omission  of  duties  which,  if 
performed,  would  have  prevented  it.  Elm- 
gren  v.  Chicago,  M.  &  St.  P.  R.  Co.  12:  754, 
112  N.  W.  1067,  102  Minn.  41. 

203.  One  whose  property  has  been  injured 
through  the  alleged  negligence  of  another 
is  not  entitled  to  recover  damages,  where 
both  parties  were  negligent,  and  the  negli- 
gence of  both  directly  contributed  to  pro- 
duce the  injury.  Drown  v.  Northern  Ohio 
Traction  Co.  10:  421,  81  N.  E.  326,  76  Ohio 
St.  234. 

204.  The  contributory  negligence  rule  will 
not  prevent  a  recovery  for  persbnal  in- 
juries unless  the  plaintiff's  conduct  was 
the  proximate  cause  of  his  injury.  Nehr- 
ing  V.  Connecticut  Co.  45:  896,  84  Atl.  301, 
86  Conn.  109. 

205.  The  rule  that  when  two  or  more 
parties  engage  in  an  act  violative  of  a  penal 
law,  and  one  of  them  is  injured  by  the 
carelessness  or  negligence  of  the  other,  the 
injured  party  is  not  entitled  to  damages, 
will  not  defeat  a  recovery  unless  the  viola- 
tion of  the  statute  was  a  contributing  cause 
of  the  injury.  Hughes  v.  Atlanta  Steel 
Company,  36:  547,  71  S.  E.  728,  136  Ga. 
511. 

206.  A  statute  making  one  selling  illum- 
inating oil  which  is  below  a  standard  test, 
liable  for  injuries  caused  by  its  explosion, 
does  not  abrogate  the  defense  of  contribu- 
tory negligence  of  the  person  injured, 
where  such  contributory  negligence  was  the 
proximate  and  efficient  cause  of  the  explo- 
sion. Morrison  v.  Lee,  38:  412,  133  N.  W. 
548,   22   N.   D.   251.  (Annotated) 

207.  In  an  action  to  recover  damages  for 
personal  injuries  caused  by  an  explosion, 
and  alleged  to  be  due  to  the  defendant's  neg- 
ligent act  in  selling  the  plaintiff  kerosene 
oil  containing  a  mixture  of  gasolene,  con- 
tributory negligence  is  a  defense,  where  it 
is  not  claimed  that  the  sale  was  made  with 
wilful  intent  to  injure  the  plaintiff.  Mor- 
rison V.  Lee,  13:  650,  113  N.  W.  1025,  16  N. 
D.  377. 

208.  One  using  unsuitable  lubricating  oil 
sold  by  another  cannot  hold  him  liable  for 
injuries  caused  by  its  explosion  if,  by  the 
exercise    of    ordinary    care,    he    could    have 
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learned  of  the  defects  so  as  to  prevent  tl»€ 
injury.  Berger  v.  Standard  Oil  Co.  ii:  238, 
103  S.  W.  245,  126  Ky.  155. 

209.  Tlie  contributory  negligence  of  one 
trespassing  on  another's  property  is  im- 
material in  an  action  to  recover  for  injuries 
by  a  gun-shot  wound  inflicted  by  a  servant 
of  the  property  owner,  since  no  recovery  can 
be  based  on  negligence.  Magar  v.  Ham- 
mond, 3:  1038,  76  N.  E.  474,  183  N.  Y.  387. 
Wliat  constitutes  contributory  negli- 
gence generally;  acting  in  emer- 
gency. 

Of  trespasser  shot  by  servant,  see  Masteb 
AND  Servant,  965. 

On  railroad  track  or  right  of  way,  see  Rail- 
roads, 216,  239-244. 

Question  for  jury  as  to,  see  Trial,  362. 

210.  The  standard  by  which  to  determine 
the  question  whether  one  suing  to  recover 
damages  for  personal  injuries  exercised  such 
care  as  a  reasonably  prudent  person  would 
exercise  under  the  like  circumstances  is  the 
common  knowledge  and  experience  of  men, 
and  not  the  scientific  knowledge  and  expe- 
rience possessed  by  experts.  Morrison  v. 
Lee,  13:  650,  113  N.  W.  1025,  16  N.  D.  377. 

211.  One  is  not  excused  from  all  error  of 
judgment  by  the  fact  that  he  is  compelled 
to  act  immediately  upon  a  sudden  emer- 
gency, but  he  is  required  to  use  due  care 
in  view  of  all  the  circumstances.  Lemay  v. 
Springfield  Street  E.  Co.  37:  43,  96  N.  E. 
79,  210  Mass.  63. 

212.  One  cannot  be  said  to  be  negligent, 
as  matter  of  law,  because  in  a  moment  of 
peril  he  failed  to  use  the  best  means  of  es- 
cape, Di  B3,ri  v.  J.  W.  Bishop  Co.  17:  773, 
85  N.  E.  89,  199  Mass.  254. 

213.  The  rule  that  the  acts  of  one  placed 
in  a  position  of  peril  by  another's  negli- 
gence are  not,  in  determining  the  question 
of  his  own  negligence,  to  be  measured  by 
the  standard  applied  in  ordinary  cases, 
does  not  apply  in  case  of  the  driver  of  a 
restive  horse,  who,  upon  seeing  an  ap- 
proaching automobile,  drives  into  an  offset 
from  the  road,  and  after  the  automobile 
has  stopped  attempts  to  drive  past  the 
standing  machine,  to  avoid  injury  to  the 
horse  through  its  fright  and  bad  conduct, 
where  there  is  nothing  to  show  that  any 
negligence  on  the  part  of  the  driver  of  the 
automobile  contributed  in  any  degree  to  the 
predicament  in  which  he  found  himself. 
Cumberland  Teleph.  &  Teleg.  Co.  v.  Yeiser, 
31:  1137,  131   S.  W.   1049,  141  Ky.  15. 

In  rescuing  others. 

On  railroad  track,  see  Railroads,  214,  215, 
244. 

Aggravation  of  injury. 

Of  child  injured  by  automobile,  see  Auto- 
mobile, 71,  72. 

214.  An  action  by  a  servant  against  his 
master  to  recover  damages  for  injuries  due 
to  the  latter's  neglience  is  not  defeated  by 
the  fact  that  the  plaintiff  did  not  give  prop- 
er attention  to  his  injury.  Kennedy  v,  Spo 
kane,  P.  &  S.  R.  Co.  46:  419,  132  Pac.  50. 
73  Wash.  389. 

Dieest  1-52  KB.A.(N.S.) 


b.  Of  persons  under  disability. 

1.  Children  or  their  parents. 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 

Imputing  negligence  of  parent  to,  see  infra, 

274  276. 
Doctrine  of  last  clear  chance,  see  infra,  290, 

291. 
Negligence   of   infant   while   passenger,   see 

Carriers,  56'6-568. 
Whether   jury   warranted   in    finding   child 

touching  electric  wire  in  highway  not 

guilty  of,  see  Electricity,  28. 
Presumption    and    burden    of    proof    as    to 

capacity  of  infants,  see  Evidence,  211- 

217. 
On  street  or  highway,  see  Highways,  345. 
Of   children   injured  by  railroad  train,  see 

Negligence,  II.  e,  3. 
Injuries    by   street   car,    see    Street   Rail- 
ways, 80,  81. 
As  question  for  jury,  see  Trial,  242,  363, 

432,  450,  461. 

215.  The  doctrine  of  assumption  of  risk 
and  contributory  negligence  will  not  prevent 
recovery  by  a  child  against  one  upon  whose 
premises  he  is  by  invitation,  for  injury 
caused  by  unsafe  condition  of  the  premi- 
ses, where,  by  reason  of  his  inexperience 
and  tender  years,  he  was  unaware  of,  and 
did  not  appreciate  the  risk  of,  injury.  Pur- 
tell  V.  Philadelphia  &  Reading  Coal  &  Iron 
Co.  43:  193,  99  N.  E.  89!),  256  111.  110. 

216.  A  child  four  years  of  age  cannot 
be  charged  with  contributory  negligence. 
Palermo  v.  Orleans  Ice  Mfg.  Co.  40:  671, 
58  So.  589,  130  La.  833. 

217.  A  four-year-old  child  is  incapable  of 
contributory  negligence  which  will  prevent 
its  recovery  for  injury  to  it  by  a  vehicle 
while  it  is  playing  in  the  street.  Pass 
Christian  v.  Fernandez,  39:  649,  56  So.  329, 
100  Miss.  76. 

218.  Between  seven  and  twenty-one  years, 
the  age  of  an  infant  is  only  an  evidential 
fact  bearing  on  the  question  of  his  mental 
capacity  to  comprehend  and  avoid  danger. 
Ewing  v.  Lanark  Fuel  Co.  29:  487,  65  S.  E. 
200,  65  W.  Va.  726. 

219.  The  diligence  required  of  a  child  of 
tender  years  is  not  to  be  measured  by  the 
ordinary  care  required  of  an  adult;  but 
due  care  in  such  a  child  is  such  care  as  its 
capacity,  mental  and  physical,  fits  it  for 
exercising  in  the  actual  circumstances  of 
the  occasion  and  situation.  Elk  Cotton 
Mills  V.  Grant,  48:  656,  79  S.  E.  836,  140 
Ga.  727. 

220.  A  child  of  years  so  tender  that  he 
cannot  understand  or  appreciate  the  risk  ne 
runs  is  not  chargeable  with  the  duty  to 
avoid  it,  and  hence  is  not  guilty  of  con- 
tributory negligence,  if  he  fails  to  do  so. 
The  duty  of  an  infant  is  commensurate  with 
his  maturity  and  capacity.  Shellaberger  v. 
Fisher,  5:  250,  143  Fed.  937,  75  C.  C.  A.  9. 

221.  A  child  imder  seven  years  of  age, 
or,  in  the  absence  of  evidence  of  capacity, 
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between  seven  and  fourteen  years  of  age,  is 
presumed  to  be  incapable  of  guilt  of  more 
than  technical  trespass,  as  affecting  ques- 
tion of  duty  of  owner  in  respect  to  danger- 
ous condition  of  premises,  and  the  charac- 
ter of  the  trespass  may  be  a  circumstance 
to  be  considered  by  the  jury  in  ascertaining 
whether  there  is  contributory  negligence. 
Shawnee  v.  Cheek,  51:  672,  137  Pac.  724,  41 
Okla.  227. 

222.  To  entitle  the  jury  to  take  into  con- 
sideration the  age  of  a  person  seventeen 
years  old,  upon  the  question  of  his  con- 
tributory negligence,  in  an  action  for  a 
negligent  injury  to  him,  it  must  be  shown 
that,  by  reason  of  immaturity,  he  was  less 
capable  than  an  ordinarily  prudent  person, 
of  exercising  care  and  discretion  for  his  own 
safety.  Doggett  v.  Chicago,  B.  &  Q.  R.  Co. 
13:  364,  112  N.  W.  171,  134  Iowa,  690. 

223.  A  child  under  twelve  years  of  age  is 
presumed  to  be  incapable  of  so  understand- 
ing and  appreciating  danger  from  attempt- 
ing to  remove  an  article  from  a  machine  at 
rest  as  to  make  him  guilty  of  contributory 
negligence  and  bar  his  recovery  in  case  the 
machine  is  started  to  his  injury.  Rolin  v. 
R.  J.  Reynolds  Tobacco  Co.  7:  335,  53  S.  E. 
891,  141  N.  C.  300. 

224.  The  age  of  a  twelve-year-old  boy  who 
is  killed  while  trying  to  get  off  the  top  of 
an  elevator  where  he  has  been  riding  must 
be  taken  into  consideration  in  determining 
the  extent  to  which  his  contributory  negli- 
gence affects  the  right  of  recovery  for  his 
death.  Davis  v.  Ohio  Vallev  Bkg.  &  T.  Co. 
15:  402,  106  S.  W.  843,  127  Ky.  800. 

225.  That  a  boy  visiting  a  lumber  camp 
by  invitation,  without  knowing  its  charac- 
ter, strikes  and  explodes  dynamite  careless- 
ly left  where  he  can  come  in  contact  with 
it.  does  not  necessarily  prevent  holding  the 
property  owner  liable  for  the  injury;  but 
Buch  recovery  may  be  had  if  his  act  was  not 
in  fact  a  trespass  or  negligent,  but  merely 
a  reasonable  and  lawful  enjoyment  of  his 
permission  to  be  upon  the  premises  and  to 
act  as  a  boy  naturally  would  under  the 
circumstances.  Hobbs  v.  George  W.  Blanch- 
ard  &  Sons  Co.  18:  939,  70  Atl.  1082,  75  N, 
H.  73. 

Acts  constituting  contributory  negli- 
gence. 

Of  infants  in  leaving  moving  train,  see  Car- 
RIEKS,    560-568. 

Question  for  jury  as  to,  see  Trial,  550,  551. 

226.  A  thirteen-year-old  boy  cannot  be 
said  to  be  negligent  as  matter  of  law  in  at- 
tempting to  pry  a  cap  off  a  dynamite  stick, 
which  causes  an  explosion,  to  his  injury, 
where  there  is  nothing  to  show  that  he  had 
any  knowledge  that  such  a  proceeding  would 
cause  an  explosion.  Olson  v.  Gill  Home  In- 
vest. Co.  27:  884,  108  Pac.  140,  58  Wash. 
151. 

227.  An  ordinarily  bright  and  intelligent 
boy,  twelve  years  old,  living  in  a  city  in 
which  electric  light  and  power  wires  are  in 
constant  use  on  nearly  all  of  the  principal 
streets  and  highways,  who,  having  knowl- 
edge of  the  danger,  but  not  of  its  extent, 
purposely  takes  hold  of  such  a  wire  in 
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order  to  obtain  a  shock,  and  is  injured  there 
by,  is,  as  a  matter  of  law,  guilty  of 
contributory  negligence.  Johnson  v.  New 
Omaha  Thomson -Houston  E.  L.  Co.  17:  435, 
110  N.  W.  711,  113  N.  W.  526,  78  Neb.  24. 

228.  An  intelligent  child  eight  years  of 
age,  who  goes  out  of  her  way  to  play  with 
other  children  upon  a  lumber  pile,  and  is 
fatally  iniured  by  the  fall  of  some  of  the 
pieces  which  they  displace,  is  chargeable 
with  contributory  negligence  as  matter  of 
law.  Lynch  v.  Knoop,  8:  480,  43  So.  252, 
118  La.  611. 

Xegligenee  of  parents. 
Presumption  of  negligence  of  parents  of  in- 
fant,   see   Evidence,    481. 
As  proximate  cause  of   injury  to  child  by 

explosion,  see  Proximate  Cause,  65. 
As  question  for  jury,  see  Trial,  420. 
See  also  supra,  27 ;  Drugs  and  Druggists, 
11. 
22!).  A  woman  is  not  negligent  in  failing 
to  see  the  danger  of  her  child  who  is  play- 
ing in  the  yard  near  a  window  at  which  she 
is    sitting,    because   of    the    possible   giving 
way  of  the  cover  of  a  concealed  cesspool,  of 
the    existence    of    which    she    is    ignorant. 
Mesher  v.  Osborne,  48:  917,   134  Pac.   1092, 
75   Wash.   439. 

230.  Parents,  one  of  whom  is  away  from 
home  all  day  and  the  other  is  engaged  in 
household  duties,  are  not  negligent  as  mat- 
ter of  law  in  permitting  their  six-year-old 
child  to  go  out  of  doors  to  play  without 
someone  to  watch  him,  although  near  the 
house  is  a  pole  from  which  hangs  a  danger- 
ous guy  wire.  Ferrell  v.  Dixie  Cotton  Mills, 
37:  64,   73   S.   E.   142,   157   N.   C.   528. 

231.  Where  owing  to  an  accident  to  the 
boiler  in  a  manufacturing  plant  hot  water 
flowed  therefrom  into  a  street  gutter,  and 
a  child  four  years  of  age  fell  therein  and 
was  injured,  the  parent  of  such  child  can- 
not be  charged  with  contributory  negligence 
in  permitting  it  to  be  on  the  street  adjoin- 
ing his  residence.  Palermo  v.  Orleans  Ice 
Mfg.   Co.  40:  671,  58   So.   589,   130  La.  833. 

2.  Other  persons. 

(See  same  heading  in  Digest  L.R.A.  1-70.) 
c.  On  highivays. 

(See   also   same   heading   in   Digest  L.R.A  ■ 

1-10.) 

Of  person  injured  by  automobile,  see  Auto- 
mobiles,  II.   b. 

On  bridge,  see  Bridges,  20-23. 

As  to  electric  wires,  see  Electricity,  83, 
84. 

Of  one  injured  on  defective  highway,  see 
Highways,  IV.  c. 

By  person  injured  on  street  car  tracks,  see 
Street  Railways,  III.  c. 

Review  of  verdict  or  finding  as  to,  see  Ap- 
peal and  Error,  916. 

Effect  of,  on  measure  rf  damages  for  injury, 
see  Damages,  448. 

Presumption  and  burden  of  proof,  see  Evi« 
DENCE,  488-491. 
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Evidence  on  question  of,  see  Evidence,  1536. 

Pleading  of  contributory  negligence  as  in- 
consistent with  general  denial,  see 
Pleading,  27. 

Injury  at  railroad  crossings,  see  Railroads, 
II.  e,  2. 

As  question  for  jury,  see  Tkial,  415,  420- 
422,   425,   430-433. 

See  also  supra,  213,  217. 


232.  One  who,  for  the  purpose  of  taking 
a  picture,  stands  on  the  curb  of  a  public 
street,  and,  after  satisfying  himself  that 
the  only  vehicle  in  sight  is  standing  still 
100  to  150  feet  away,  covers  his  head  with 
the  focusing  cloth,  and  keeps  it  so  covered 
for  five  minutes,  is  guilty  of  such  negli- 
gence that  he  cannot  liold  the  owner  of  the 
vehicle  liable  for  injury  caused  by  its  run- 
ning against  him,  although  the  owner  of 
the  vehicle  is  the  municipality,  whose  duty 
is  to  keep  the  highway  safe.  Mastin  v. 
New  York,  33:  784,  94  N.  E.  611,  201  N.  Y. 
81.  (Annotated) 

233.  It  is  not,  as  matter  of  law,  negli- 
gence to  cross  a  street  at  a  point  other  than 
a  cross  walk.  Fox  v.  Manchester,  2:  474, 
75  N.  E.  1116,  183  N.  Y.  141. 

234.  A  pedestrian  who,  upon  stepping 
from  the  curb  into  the  street  for  the  pur- 
pose of  crossing  it,  sees  a  delivery  wagon 
apparently  traveling  near  the  opposite  curb, 
and  then  proceeds  on  his  way  without  pay- 
ing any  attention  to  his  surroundings,  is 
negligent,  so  that  he  cannot  hold  the  owner 
of  the  wagon  liable  for  injury  caused  by  its 
collision  with  him  through  the  horses  cross- 
ing the  street  diagonally,  because  of  inat- 
tention of  the  driver,  whose  view  is  ob- 
structed by  articles  piled  in  front  of  him. 
Borg  V.  Spokane  Toilet  Supply  Co.  19:  160, 
96  Pac.  1037,  50  Wash.  204.         (Annotated) 

235.  A  pedestrian  who,  with  an  umbrella 
over  his  head,  attempts  to  cross  the  street 
without  looking  for  teams  or  vehicles,  or 
taking  any  precautions  for  his  own  safety, 
is  guilty  of  such  negligence  that,  in  case  he 
is  struck  by  a  team  driven  on  the  street,  he 
cannot  hold  its  owner  liable  for  his  injuries. 
Dimuria  v.  Seattle  Transfer  Co.  22:  471,  97 
Pac.  657,  50  Wash.  633. 

236.  One  who  attempts  to  cross  a  street 
diagonally  at  a  point  other  than  a  cross 
walk,  having  his  ears  covered  and  looking 
straight  ahead,  without  heed  to  traffic  on 
the  street,  is  negligent,  and  cannot  recover 
for  injuries  received  by  being  run  down  by 
a  passing  team.  Peterson  v.  P.  Ballantine 
&  Sons,  39:  1 147,  98  N.  E.  202,  205  N.  Y. 
29.  (Annotated) 

237.  One  walking  on  the  sidewalks  or 
crosswalks  of  a  municipality  is  not  negli- 
gent in  failing  to  look  to  see  whether  or  not  a 
team  which  he  hears  approaching  is  run- 
ning away,  so  as  to  preclude  his  holding  the 
owner  of  the  team  liable  for  injuries  caused 
by  being  struck  by  it,  since  he  has  a  right  to 
assume  that  the  team  ia  under  control,  and 
will  not  be  driven  over  him.  Corona  Coal  & 
I.  Co.  V.  White,  20:  958,  48  So.  362,  158  Ala. 
627. 
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238.  That  one  driving  a  horse  along  a 
highway  knew  of  the  exist.?nce  of  a  pipe 
near  it  from  which  steam  might  be  dis- 
charged in  such  manner  as  to  frighten  a 
horse  does  not  render  liim  negligent  in  at- 
tempting to  drive  past  it,  it,  as  lie  ap- 
proaclies  it,  he  sees  no  steam  escaping.  Fort 
Wayne  Cooperage  Co.  v.  Page,  23:  946,  84 
N.  E.  145,  170  Ind.  585. 

239.  It  is  not  per  se  negligence  for  a  man 
sixty-eight  years  old  to  stand  up  while  rid- 
ing on  a  dray  in  a  city  street.  Emporia  v. 
Juengling,  19:  223,  96  Pac.  850,  78  Kan.  595. 

(Annotated) 

240.  One  is  not  guilty  of  negligence  in 
using  a  vicious  horse,  or  in  not  observing 
precautions  while  using  it  which  would  be 
requisite  to  control  it,  if  he  has  no  knowl- 
edge actual  or  implied  that  it  is  viciou^. 
Stedman  v.  O'Neil,  2^:  1229,  72  Atl.  923,  82 
Conn.  199. 

241.  A  motorman  running  his  car  on 
schedule  time  on  a  dark,  rainy  night  is  not 
precluded  from  recovery  for  injuries  caused 
by  collision  with  a  runaway  horse  which 
the  driver  had  negligently  left  unfastened 
in  contravention  of  police  ordinances,  be- 
cause he  failed  to  anticipate  the  unexpected 
appearance  of  the  horse  on  the  track.  Da- 
monte  v.  Patton,  8:  209,  43  So.  153,  118 
La.  530. 

242.  One  who  has  stepped  onto  the  run- 
ning board  of  a  street  car,  and  is  standing 
there  momentarily,  looking  for  a  seat,  is 
not  negligent  in  failing  to  look  out  for 
teams  passing  on  the  street  to  avoid  being 
injured  by  them.  Sibley  v.  Nason,  12:  1173, 
81  N.  E.  887,  196  Mass.  125. 

Speed. 

Of  one  driving  automobile,  see  Highways, 
372,  373. 

d.  Other  cases. 

(See  also   same   heading   in  Digest  L.R.A. 
1-70.) 

Of  passenger  at  railroad  station,  see  Cab- 

EIERS,  II.  1,  1,  b. 
Of  person  stepping  into  elevator  well,  see 

Elevators,  24. 

243.  The  caretaker  of  a  house  who  at- 
tempts to  close  a  window  to  avoid  injury 
to  the  property  from  a  stream  of  water 
negligently  turned  into  it  by  another,  which 
will  necessarily  result  in  her  getting  wet, 
assumes  the  risk  of  injury  from  a  resulting 
illness,  although  she  did  not  anticipate 
illness  to  result  from  her  act.  Tavlor  v. 
Home  Teleph.  Co.  31 :  385,  128  N.  W.  728, 
163  Mich.  458. 

244.  A  licensee  who,  on  a  dark  night,  at- 
tempts to  use  a  path  across  private  prop- 
erty, with  knowledge  that  an  excavation 
has  been  made  near  it,  without  taking  any 
precautions  to  discover  its  whereabouts, 
cannot  hold  the  owner  of  the  property  lia- 
ble for  the  resulting  injury  in  case  he  falls 
into  it.  Fox  v.  Warner-Quinlan  Asphalt 
Co.   38:  395,  97   N.  E.   497,  204   N.   Y.   240. 

245.  Forgetfulness    by    an    aged    tenant 
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whose  faculties  were  unimpaired,  of  a 
trench  which  had  been  made  upon  the  prop- 
erty by  a  licensee  during  the  day,  when  re- 
turning to  the  house  after  doing  an  errand 
in  the  evening,  which  results  in  her  falling 
into  the  excavation,  is  negligence  as  matter 
of  law,  which  will  prevent  her  holding  the 
licensee  liable  for  the  resulting  injury. 
Reynolds  v.  Los  Angeles  Gas  &  Electric  Co. 
39:  896,   122   Pac.   962,  162   Cal.   327. 

(Annotated) 

246.  A  customer  passing  along  the  aisle 
of  a  department  store  is  not  bound  to  use 
the  same  care  k)  avoid  obstacles  as  a  pe- 
destrian on  a  sidewalk.  Bloomer  v.  Snellen- 
burg,  21:  464,  69  Atl.  1124,  221  Pa.  25. 

247.  A  customer  entering,  for  the  purpose 
of  inspecting  goods,  a  passageway  SVg  feet 
wide,  between  the  wall  and  the  counter, 
used  by  customers,  cannot  be  said  to  be 
negligent  as  matter  of  law  in  failing  to 
observe  a  door  in  the  wall,  opening  into  the 
passageway,  and  to  apprehend  that  it  is 
likely  to  be  pushed  against  him  with  force 
enough  to  injure  him.  McDermott  v.  Salla- 
way,  21:  456,  85  N.  E.  422,  198  Mass.  517. 

248.  A  guest  of  a  hotel  on  a  mountain 
top,  who,  for  a  purpose  of  his  own,  leaves 
the  hotel  and  lighted  path  in  the  night,  and, 
without  inquiring  as  to  conditions,  walks 
some  distance  in  the  dark,  is  guilty  of  negli- 
gence which  will  preclude  his  recovery  for 
injuries  caused  by  falling  over  a  retaining 
wall.  Watson  v.  Manitou  &  P.  P.  E.  Co. 
17:  916,  92  Pac.  17,  41  Colo.  138. 

249.  One  is  not  negligent  in  using  upon  a 
stove  a  blacking  compound  which  she  might 
from  the  directions  on  the  can  reasonably 
conclude  was  intended  for  such  use.  Wolcho 
V.  A.  J.  Rosenbluth  &  Co.  21:  571,  71  Atl, 
566,  81  Conn.  358. 

250.  One  who,  with  knowledge  of  the  fact 
that  a  fire  is  burning  in  the  stove,  pours  oil 
thereon  directly  from  a  can,  and  is  injured 
by  the  resulting  explosion,  is  guilty  of  con- 
tributory negligence,  as  matter  of  law,  as- 
suming that  the  oil  was  standard  kerosene, 
and  cannot  recover  damages  from  the  trades- 
man who  sold  him  the  oil,  although  it  was 
in  fact  one-ninth  part  gasolene.  Morrison 
V.  Lee,  13:  650,  113  N.  W.  1025,  16  N.  D. 
377. 

251.  A  buyer's  inspector  is  not  per  se 
negligent  in  placing  his  hands  in  a  danger- 
ous position  to  tighten  a  pulley  on  a  motor 
which  is  being  tested  by  the  seller's  em- 
ployee while  it  is  at  rest,  where  he  has  no 
reason  to  anticipate  that  the  machine  will 
be  put  in  motion  while  he  is  in  danger. 
Johnson  v.  E.  C.  Clark  Motor  Co.  44:  830, 
139  N.  W.  30,  173  Mich.  277. 

Injury  to  property. 
See  also  supra,  203. 

252.  One  who  employs  another  to  erect  a 
windmill  on  his  building  is  not  bound  to 
make  search  for  the  existence  of  original  de- 
fects in  the  work  to  absolve  himself  from 
the  charge  of  contributory  negligence  in 
case  the  mill  falls  because  of  such  defects. 
Flint  &  W.  Mfg.  Co.  v.  Beckett,  12:  924, 
79  N.  E.  503,  167  Ind.  491. 
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e.  Imputed. 

1.  In  general. 

(Hee  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Imputing  to  bank  paying  forged  check,  neg- 
ligence of  other  banks  through  which 
check  has  come,  see  Banks,  140. 

Of  ckild  to  parent. 

253.  The  act  of  a  boy  in  wrongfully- 
grounding  an  electric-light  current  is  not 
imputable  to  his  father,  so  as  to  prevent 
a  recovery  against  the  electric  company  in 
case  the  father  is  killed  by  innocently  com- 
ing in  contact  with  the  current,  which  the 
company  negligently  turns  onto  the  circuit 
without  employing  means  in  its  control  to 
ascertain  whether  or  not  the  ground  which 
it  has  known  to  exist  has  been  remedied. 
Harrison  v.  Kansas  City  Electric  Light  Co. 
7:  293,  93  S.  W.  951,  195  Mo,  606. 

Of  employee  to  employer. 

254.  The  negligence  of  the  driver  of  a 
fire  engine  is  not  imputable  to  the  munic- 
ipal corporation  employing  him,  so  as  to 
prevent  recovery  from  a  railroad  for  negli- 
gence contributing  to  the  destruction  of 
such  engine.  Paterson  v,  Erie  R.  Co.  (N.  J. 
Err.  &  App.)  30:  209,  75  Atl.  922,  78  N.  J. 
L.  592. 

Of  bailee  or  bailor. 

255.  An  owner  of  cotton  who  leaves  it 
with  a  compress  company  to  be  bailed  is 
not  chargeable  with  the  latter's  negligence, 
which,  combined  with  that  of  a  railroad 
company,  results  in  the  destruction  of  the 
cotton  by  fire,  so  as  to  prevent  him  or  the 
insurer  of  the  cotton,  who  is  subrogated  to 
his  rights,  from  holding  the  railroad  com- 
pany liable  for  the  loss.  Sea  Ins.  Co.  v. 
Vicksburg,  S.  &  P.  R.  Co.  17:  925,  159  Fed. 
676,   86  C.   C.   A.   544.  (Annotated^ 

256.  A  livery-stable  keeper  is  not  prevent- 
ed from  holding  a  railroad  company  liable 
for  negligently  killing  a  horse,  by  the  fact 
that  the  negligence  of  the  hirer  in  whose 
possession  the  animal  was,  contributed  to 
the  injury.  Gibson  v.  Bessemer  &  L.  E,  R. 
Co,  27:  689,  75  Atl.  194,  226  Pa.  198. 

(Annotated) 
Of  Husband  to  xrite. 

257.  Where  a  wife  may  sue  in  her  own 
name  to  recover  damages  for  injuries  to  her 
person,  and  her  husband  has  no  interest  in 
the  recovery,  his  negligence  as  driver  of  the 
conveyance  in  which  she  was  riding  at  the 
time  of  the  injury  will  not  be  imputed  to 
her  so  as  to  preclude  her  recovering  against 
the  other  negligent  person,  where,  in  the 
particular  instance,  the  relation  of  principal 
and  agent  or  master  and  servant  did  not 
exist  between  them.  Louisville  R,  Co.  v. 
McCarthy,  19:  230,  112  S,  W.  925,  129  Ky. 
814. 

258.  The  negligence  of  a  husband  in  driv- 
ing upon  a  railroad  track  is  not  imputable 
to  his  wife,  by  whom  he  was  accompanied, 
where  she  had  no  right  and  was  under  no 
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duty  to  influence  his  conduct.     Southern  R. 

Co.  V.  King,  II :  829,  57  S.  E.  687,  128  Ga. 

383. 

Of  carrier  to  passenger. 

259.  A  passenger  on  a  skiflF  owned  by  her 
brother  and  rowed  by  his  servant  is  not 
chargeable  with  the  failure  to  give  the  fog 
signals  required  by  the  pilot  rules.  Quin- 
ette  V.  Bisso,  5:  303,  136  Fed.  825,  69  C.  C. 
A.   503. 

Of  drirer  to  passenger. 

Prejudicial  error   in  failing  to  instruct  as 

to,  see  Appeal  and  Error,  1412. 
In  case  of  injury  on  defective  highway,  see 

Highways,   164. 
Contributory    negligence    of    passenger    at 

railroad  crossing,  see  Railroads,  275- 

281. 
In   case    of    collision    with    street   car,    see 

Street  Railways,   100. 
See  also  supra,  257,  258. 

260.  Tliat  the  driver  of  the  vehicle  in 
which  plaintiff  was  riding  was  negligent  at 
a  time  when  plaintiff  received  personal  in- 
juries of  which  defendant's  negligent  hand- 
ling of  an  automobile  was  the  efficient  cause 
will  not  defeat  an  action  against  defendant 
to  recover  for  the  injury.  Christy  v.  Elli- 
ott, i:  215,  74  N.  E.  1035,  216  111.  31. 

( Annotated ) 

261.  One  employing  the  keeper  of  a  liv- 
ery stable  to  transport  him  to  a  specified 
point  does  not,  by  occupying  the  carriage 
sent  for  him,  become  the  master  or  princi- 
pal of  the  contractor  or  his  driver,  so  as 
to  be  chargeable  with  his  negligence.  Slu- 
der  V.  St.  Louis  Transit  Co.  5:  186,  88 
S.  W.  648,  189  Mo.  107. 

262.  The  doctrine  of  identification,  or  im- 
puted negligence,  does  not  apply  to  one  in- 
jured while  riding  in  a  private  vehicle, 
where  no  privity  exists  between  the  injured 
person  and  the  owner  or  driver  of  the  vehi- 
cle, and  the  injured  person  himself  is  not 
guilty  of  contributory  negligence.  Loso  v. 
Lancaster  County,  8:  618,  109  N.  W.  752, 
77  Neb.  466.  (Annotated) 

263.  One  who  is  injured  by  reason  of  a 
defective  bridge  while  riding  in  a  private 
vehicle  may  recover  from  a  county  other- 
wise liable,  notwithstanding  the  negligence 
of  the  driver  which  may  contribute  to  pro- 
duce the  injury,  where  the  injured  party  is 
free  from  negligence  and  has  no  authority 
or  control  over  the  driver.  Loso  v.  Lan- 
caster County,  8:  618,  109  N.  W.  752,  77  Neb. 
466. 

264.  A  passenger  in  a  wagon,  who  is  in- 
jured by  its  being  overturned  by  the  driver's 
attempt  to  cross  from  one  public  road  to  an- 
other a  few  feet  distant  without  examining 
the  character  of  land  between  them,  cannot 
hold  the  city  liable  for  the  injury,  on  the 
theory  that  it  was  negligent  in  permitting 
a  difference  in  the  level  of  the  roads  to  re- 
main, since  the  injury  is  due  to  the  negli- 
gence of  the  driver.  Nelson  v.  Spokane, 
8:  636,  87  Pac.  1048,  45  Wash.  31. 

(Annotated) 

265.  The  relation  of  master  and  servant 
does  not  exist  between  a  person  and  the 
driver  of  a  livery  team  employed  by  him  to 
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carry  him  to  a  specified  place;  nor  are 
they  engaged  in  a  common  employment  or 
joint  enterprise,  so  that  the  negligence  of 
the  driver  in  going  on  the  railroad  track, 
without  taking  proper  precautions  to  as- 
certain the  approach  of  a  train,  is  imputable 
to  the  passenger.  Cotton  v.  Willmar  &  S.  F. 
R.  Co.  8:  643,  109  N.  W.  835,  99  Minn.  366. 

(Annotated) 

266.  The  negligence  of  the  driver  of  a 
vehicle  is  not  to  be  imputed  to  a  guest  rid- 
ing with  him  gratuitously  and  personally  in 
the  exercise  of  all  the  care  which  ordinary 
caution  requires,  so  as  to  preclude  the  guest 
from  recovering  from  a  third  person  for 
personal  injuries  proximately  resulting  from 
his  negligence.  Schultz  v.  Old  Colonj' 
Street  R.  Co.  8:  597,  79  N.  E.  873,  193  Mass. 
309.  (Annotated) 

267.  The  negligence  of  the  driver  of  a 
vehicle  cannot  be  imputed  to  one  who  has 
asked  for  and  been  granted  a  ride  with  him 
without  charge  or  compensation.  Winona  v. 
Botzet,  23:  204,  169  Fed.  321,  94  C.  C.  A.  56:{. 

268.  The  negligence  of  the  driver  of  an 
automobile  is  not  ordinarily  imputable  to 
one  riding  on  invitation  as  a  guest.  Hub- 
bard V.  Bartholomew,  49:  443,  144  N.  W.  13, 
163  Iowa,  58. 

269.  A  policeman  clothed  with  authority 
to  enforce  speed  laws,  who  makes  no  effort 
to  control  the  speed  of  an  automobile  in 
which  he  is  riding  as  a  guest,  is,  where 
such  automobile  is  driven  at  an  unlawful 
rate  of  speed,  guilty  of  negligence  which 
will  preclude  him  from  recovering  damages 
occasioned  by  the  negligence  of  the  driver  of 
another  vehicle.  Hubbard  v.  Bartholomew, 
49:  443,  144  N.  W.  13,  163  Iowa,  58. 

270.  One  cannot  hold  the  municipality 
liable  for  injury  received  through  the  negli- 
gence of  the  driver  of  the  automobile  in 
which  he  is  riding  and  a  defect  in  the  high- 
way, where  the  statute  makes  the  munici- 
pality liable  where  the  injury  is  received 
through  defects  in  the  highway.  Feeley  v. 
Melrose,  27:  1156,  91  N.  E.  306,  205  Mass. 
329. 

271.  The  negligence  of  the  owner  of  an 
automobile  in  not  properly  controlling  it 
when  another  machine  is  brought  into  col- 
lision with  it,  by  reason  of  which  it  leaves 
the  road  and  injures  a  guest  riding  in  the 
machine,  is  imputable  to  the  guest.  Gran- 
ger V.  Farrant,  51:  453,  146  N.  W.  218,  179 
Mich.  19. 

Of  landlord  to  tenant. 

272.  Tenants  are  not  precluded  from  hold- 
ing one  who  causes  the  fall  of  a  wall  of 
the  building  occupied  by  them  through  neg- 
ligent excavation  of  the  adjoining  lot  liable 
for  the  injury  thereby  caused  to  their  goods, 
by  the  fact  that  one  of  the  proximate  and 
efficient  causes  of  the  falling  of  the  wall 
was  negligence  of  their  landlord.  Contos  v. 
Jamison,  19:  498,  62  S.  E.  867,  81  S.  C.  488. 

(Annotated) 

273.  The  owner  of  a  building  is  not  pre- 
cluded from  holding  a  gas  company  which 
negligently  permits  gas  to  escape  into  the 
building  liable  for  injury  to  the  building 
by  a  resulting  explosion,  by  the  fact  that 
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the  contributory  negligence  of  hia  tenant 
ignited  tlie  gas-  Higgins  v.  Los  Angeles 
Gas  &  Electric  Co.  34:  717,  115  Pac.  313,  159 
Cal.  C51. 

2.  As  to  children. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Instruction  as  to  effect  of  parent's  knowl- 
edge of  danger,  in  action  for  injuries 
to  child,  see  Appeal  and  Erkor,  1342. 

274.  Parents  who  commit  a  child  of  ten- 
der years  to  the  custody  of  their  older 
child  are  affected  by  the  latter's  negligence 
so  that,  in  case  the  former  is  killed  through 
negligence  to  which  the  latter  contributes, 
the  parent  cannot  hold  the  other  negligent 
party  liable  for  the  death.  Gress  v.  Phila- 
delphia &  R.  R.  Co.  32:  409,  77  Atl.  810, 
22o  Pa.  482. 

275.  A  municipal  corporation  is  not  re- 
lieved from  liability  in  an  action  by  a  child 
injured  by  a  defective  sidewalk  for  the  con- 
dition of  which  it  is  responsible,  because  of 
the  negligence  of  its  parent  in  taking  it  up- 
on such  walk,  and  in  failing  properly  to 
care  for  the  wound  after  the  injurj'  results, 
Neff  V.  Cameron,  18:  320,  111  S.  W.  1139, 
213  Mo,  350.  (Annotated) 

276.  A  mill  owner  cannot  be  charged  with 
liability  for  injury  to  a  child  through  fail- 
ure of  its  employee  to  protect  it  when  it 
comes  into  the  mill,  where  the  child  be- 
longs to  the  employee,  and  he  permits  it 
to  come  to  the  mill,  contrary  to  the  orders 
of  his  employer.  Blossom  Oil  &  Cotton 
Co.  V.  Poteet,  35:  449,  136  S.  W.  432,  104 
Tex.  230, 

/.  Injury  avoidable  notwithstanding 
contributory  negligence;  last  clear 
chance. 

(See   also   same   heading   in   Digest   L.R.A. 

1-70.J 

Application  of  doctrine  of  last  clear  chance 
to  joint  tort  feasors,  see  Joint  Cred- 
itors AND  Debtors,  1. 

Application  of  doctrine  of  last  clear  chance 
where  negligence  of  injured  person  is 
proximate  cause  of  injury,  see  Proxi- 
mate Cause,  106. 

Doctrine  of,  in  case  of  injury  to  servant  of 
logging  railroad  while  lying  helpless 
on  track,  see  Proximate  Cause,  132. 

In  case  of  injury  on  railroad  track,  see 
Railroads,  219,  237,  238,  252. 

In  case  of  injury  by  street  car,  see  Street 
Railways,  70-76. 

Pleading  as  to,  see  Pleading,  272. 

Manner  in  which  question  of  last  clear 
chance  should  be  submitted  to  jury,  see 
Trial,  95. 

Question  for  jury  as  to,  see  Trial,  436,  514, 

Instruction  as  to,  see  Trial,  897. 

See  also  Master  and  Servant,  685;  Proxi- 
mate Cause,   75. 
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277.  One  who  is  himself  negligent  may 
recover  for  personal  injuries,  if  defendant,- 
after  knowing  of  the  danger,  could  have 
avoided  the  injury  by  exercising  ordinary 
care,  but  failed  to  do  so;  the  negligence  of 
the  injured  person  not  being  the  proximate 
cause  of  tlie  injury  in  such  case.  Hammers 
V.  Colorado  Southern  N.  0.  &  P.  R.  Co.  34: 
685,  55  So.  4,  128  La.  048. 

278.  A  person  who  has  the  last  clear 
chance  or  opportunity  of  avoiding  an  acci- 
dent, notwithstanding  the  negligence  of  his 
opponent,  is  considered  in  law  solely  re- 
sponsible for  such  accident.  Pilmer  v.  Boise 
Traction  Co.  15:  254,  94  Pac.  432,  14  Idaho, 
327. 

279.  The  doctrine  of  last  clear  chance  is 
applicable  only  when  the  negligent  conduct 
of  which  plaintiff  has  been  guilty  was  not 
a  proximate  cause  of  the  injury.  Nehring 
V,  Connecticut  Co,  45:  896,  84  Atl,  301,  86 
Conn,   301, 

280.  To  charge  one  with  liability  for  per- 
sonal injury  because  of  negligence  subse- 
quent to  that  of  the  person  injured,  it  must 
appear  that  the  person  charged,  or  one  for 
whose  acts  he  was  responsible,  knew  of  the 
perilous  situation  of  the  person  injured,  or 
that,  by  his  conduct,  he  was  about  to  be- 
come imperiled;  and  that  the  person 
charged  was  negligent  in  the  performance  of 
his  duty  to  avert  the  injury,  which  was  the 
proximate  consequence  of  such  neglect. 
Young  V,  Louisville  &  N.  R.  Co.  16:  301,  45 
So.  238,  153  Ala.  232. 

281.  To  defeat  a  recovery  by  one  who  has 
placed  himself  in  a  position  of  danger 
against  one  who  negligently  injured  him 
after  discovering  his  peril,  he  must  have 
been  guilty  of  further  negligence  which  is 
subsequent  to,  or  concurrent  with,  the  neg- 
ligence of  the  person  charged.  Young  v. 
Louisville  &  N.  R.  Co,  16:  301,  46  So.  238, 
153  Ala.  232, 

282.  Wilfulness  or  wantonness  is  not 
necessary  to  charge  with  liability  one  in- 
flicting injury  upon  another  who  has 
negligently  placed  himself  in  a  place  of 
peril,  after  discovering  his  situation. 
Young  V,  Louisville  &  N,  R,  Co.  16:  301,  45 
So.  238,  153  Ala.  232. 

283.  The  doctrine  of  the  "last  clear 
chance"  is  not  applicable  where  the  plaintiff 
has  been  negligent  and  his  negligence  con- 
tinues and,  concurrently  with  the  negli- 
gence of  the  defendant,  directly  contributes 
to  produce  the  injury;  but  it  applies  only 
where  there  is  negligence  of  the  defendant 
subsequent  to  and  not  contemporaneous  with 
negligence  by  the  plaintiff,  so  that  the  negli- 
gence of  the  defendant  is  clearly  the  proxi- 
mate cause  of  the  injury,  and  that  of  the 
plaintiff  the  remote  cause.  Drown  v.  North- . 
ern  Ohio  Traction  Co.  10:  421,  81  N.  E.  326, 
76  Ohio  St.  234, 

284.  The  doctrine  of  the  "last  clear 
chance"  is  inapplicable  where  a  girl  thirteen 
years  of  age  became  frightened  upon  being 
carried  past  her  destination,  and  stepped 
from  a  moving  street  car,  since  her  only 
negligent  act  was  in  stepping  from  the  car,, 
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after  which  no  act  of  the  conductor  could 
have  prevented  the  injury  sustained  by  her. 
Kruger  v.  Omaha  &  C.  B.  Street  R.  Co.  17: 
loi,   114  N.  W.  571,  80  Neb.  490. 

285.  There  is  no  ground  for  the  operation 
-of  the  doctrine  of  last  clear  chance  to  hold 
-a  TAJlroad  company  liable  for  the  killing  of 
-an  ^employee  by  a  train  on  its  track,  where, 

after  his  peril  was  discovered,  tj.j  engineer 
adopted  every  possible  means  and  spared  no 
"effort  to  avert  the  accident.  Hoffard  v. 
.Illinois  C.  R.  Co.  16:  797,  110  N.  W.  446,  138 
4owa,  543. 

286.  The  negligence  of  one  in  sitting  on 
the  rail,  against  a  freight  car  on  a  switch, 
in  order  to  be  in  the  shade  while  waiting 
for  a  passenger  train,  is  concurrent  with 
that  of  the  railroad  company  in  backing 
an  engine  against  the  car  without  warning, 
and,  continuing  to  the  very  moment  of  the 
accident,  prevents  the  operation  of  the  doc- 
trine of  last  clear  chance.  Hammers  v. 
Colorado  Southern,  N.  0.  &  P.  R.  Co.  34: 
685,  55  So.  4,  128  La.  648. 

287.  That  one  approaching  a  railroad 
crossing  was  negligent  to  the  very  time  he 
came  into  collision  with  a  train  does  not 
prevent  the  operation  of  the  doctrine  of 
last  clear  chance,  if  those  in  charge  of  the 
train  might  have  avoided  the  injury  after 
discovering  his  peril.  Wilson  v.  Illinois  C. 
R.  Co.  34:  687,  129  N.  W.  340,  150  Iowa,  33. 

288.  The  doctrine  of  last  clear  chance 
does  not  operate  to  render  a  railroad  com- 
pany liable  for  collision  with  a  team  at  a 
railroad  crossing,  if  it  was  impossible  for 
the  ■  engineer,  after  discovering  the  fact 
that  the  driver  was  oblivious  to  his  peril, 
to  stop  the  train  before  reaching  the  cross- 
ing. Wilson  V.  Illinois  C.  R.  Co.  34:  687, 
129  N.  W.  340,  150  Iowa,  33. 

289.  The  doctrine  of  last  clear  chance 
does  not  operate  in  favor  of  one  who  steps 
in  front  of  a  moving  engine  at  a  railroad 
crossing,  which,  by  the  exercise  of  ordinary 
•care,  be  might  have  avoided,  although  those 
in  charge  of  the  engine  maintained  exces- 
sive speed  without  lookouts  or  signals, 
since  his  own  negligence  operated  to  the 
last  instance  before  the  injury.  Wabash 
R.  Co.  y-  Tippecanoe  Loan  &  T.  Co.  38: 
1167,  98  N.  E.  64,  178  Ind.  113. 

290.  A  railroad  company  is  not  liable 
■on  the  theory  of  last  clear  chance,  for  in- 
jury to  a  boy  who  carelessly  ran  in  front 
of  a  backing  train  and,  upon  being  hit  by 
the  car,  grabbed  an  iron  and  was  dragged 
170  feet  before  he  fell  off  and  was  in- 
jured, because,  had  it  maintained  a  look- 
out, as  it  should  have  done,  at  the  place 
of  the  accident,  he  might  have  stopped  the 
train  after  the  collision  and  before  the  in- 
jury. Bourrett  v.  Chicago  &  N.  W.  R.  Co. 
36:  957,   132  N,  W.  973,   152  Iowa,   579. 

(Annotated) 

291.  The  doctrine  of  last  clear  chance 
will  not  entitle  a  person  standing  within  the 
path  of  passing  trains,  outside  the  rails,  at 
a  railroad  station,  to  hold  the  railroad  com- 
pany liable  for  injuring  him  by  a  slowly 
moving  engine  which  might  have  been  stopped 
before  it  struck  him,  where  he  could  have 
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avoided  injury  by  simply  taking  a  step,  if, 
although  his  attention  is  directed  in  anoth- 
er direction,  tiiere  is  nothing  to  put  those 
in  charge  of  the  engine  on  tlicir  guard  that 
he  pays  no  attention  to  his  danger,  and 
will  take  no  step  to  secure  his  own  safety. 
Southern  R.  Co.  v.  Bailey,  27:  379,  67  S.  E. 
365,  110  Va.  833. 

292.  One  injured  by  the  movement  of  a 
standing  train  while  he  was  attempting  to 
cross  it  by  climbing  on  the  drawbars  can- 
not hold  the  railroad  company  liable  on  the 
theory  of  wilful  injury  or  last  clear 
chance,  where  there  is  nothing  but  conjec- 
ture or  pure  speculation  to  show  that  those 
in  charge  of  the  train  knew  of  his  peril 
when  the  train  was  moved.  Westbrook  v. 
Kansas  City,  M.  &  B.  R.  Co.  34:  469,  54  So. 
231,  170  Ala.  574. 

293.  Although  one  in  charge  of  a  team 
of  horses  is  negligent  in  driving  them  near 
a  railroad  track,  with  knowledge  that  a 
train  is  approaching  and  that  they  will  be 
frightened  by  it,  he  is  not  precluded  from 
holding  the  railroad  company  liable  for  an 
injury  resulting  from  their  fright  if  those 
in  charge  of  the  train  discovered  the  peril 
in  time  to  have  avoided  the  injury,  and 
failed  to  make  any  effort  to  do  so.  Louis- 
ville &  N.  R.  Co.  v.  Johnson,  47:  918,  159 
S.  W.  685,  155  Ky.   155. 

294.  A  railroad  company  is  liable,  under 
the  doctrine  of  last  clear  chance,  for  de- 
stroying an  automobile  stalled  on  the  track 
at  a  highway  crossing  on  a  clear  night,  if 
the  owner  promptly  signaled  the  approach- 
ing train  so  that,  had  the  engineer  been 
on  the  lookout,  as  his  approach  to  the 
crossing  required  him  to  be,  he  would  have 
seen  the  signal  and  could  have  stopped  the 
train  before  reaching  the  crossing.  Nicol 
V.  Oregon-Washington  R.  &  Nav.  Co.  43: 
174,  128  Pac    628,  7J    Wash.  409. 

295.  The  mere  negligent  act  of  a  pedes- 
trian about  to  cross  the  street  will  not  ex- 
cuse negligent  injury  to  him  by  the  operator 
of  an  automobile  if  the  operator  of  the  auto- 
mobile could,  by  the  exercise  of  reasonable 
care  have  avoided  such  injury.  Deputy  v. 
Kimmell,  51:  989,  80  S  E.  919,  73  W.  Va. 
595. 


NEGLIGENT   HOMICIDE. 

See  Homicide,  2-11. 


NEGOTIABILITY. 


Of  bills  or  notes,  see  Bills  and  Notes,  I.  d. 
Of   certificate  of  stock,  see   Corporations, 

222. 
Of  warehouse  receipt,  see  Warehousemen, 

11. 
Conflict   of    laws    as   to,    see    Conflict    of 

Laws,   19-21. 


NEGOTIABLE  INSTRUMENTS  LAW— NEWSPAPERS. 
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NEGOTIABLE  INSTRUMENTS  LAW.  [ 

In  general,  see  Bills  and  Notes. 

Construction  of,  see  Statutes,  209. 

Conflict  between  negotiable  instruments  law 
and  statutes  in  defining  rights  and  lia- 
bilities of  sureties,  see  Statutes,  335 


NEGOTIABLE  INSTRUMENTS. 

See  also  Bills  and  Notes;  Checks, 


NEGROES. 


Separate   coach    law,   see   Cabbiebs,    15-21, 

128-131,    162;    DAMAGES,    76,    77,    262; 

Evidence,  1866. 
Rights  in  cemetery,  see  Cemetebies,  3. 
Equal  rights  of,  see  Civil  Rights;    Costs 

AND  Fees,  20. 
Injunction  against  advertising  property  for 

sale  to,  see  Injunction,  96. 
Specific  pciformance  of  coiltract  to  sell  lot 

to,  see  Specific  Pebfobmance,  8. 
Act  of  lessor  in  forbidding  entry  on  premises 

as  eviction  of  tenant,  see  Landlord  and 

Tenant,  63. 
Applying  term  "negro"  to  white  person  as 

an  insult,  see  Cabbiers,  126. 
Slander  in  stating  that  person  is  a  negro, 

see  Libel  and  Slandeb,  63,  64. 
Miscegenation,  see  Miscegenation. 
Conflict   of   laws   as   to   miscegenation,   see 

Conflict  of  Laws,  78. 
Effect  of  marriage  to,  to  deprive  mother  of 

right  to  children  by  former  marriage, 

see  Infants,   54. 
Municipal     ordinance     for     segregation     of 

races,  see  Municipal  Cobporations,  02, 

86,  210. 
Prohibiting  establishment  of  private  school 

for  colored  children,  see  Constitution- 
al Law,  640;  Corporations,  45. 
Separation  of  white  and  colored  children  in 

school,  see  Schools,  11;  Statutes,  30. 
Separate   listing  of   property  of  white  and 

colored  persons  for  taxation,  see  Taxes, 

158. 


NEPHE^VS. 


Insurable  interest  in  life  of,  see  Insueance, 
76. 


NERVOUS  SHOCK. 


Damages  for,  see  Damages,  III.  o. 
In  general,  see  Fright. 
Dicest  1-52  L.R.A.(N.S.) 


NET. 

Confiscation  of,  see  Constitutional  Law, 
610. 


NEWLY  DISCOVERED  EVIDENCE. 

Right  to  bill  of  review  because  of,  see  Ap- 
peal and  Error,  685,  686. 
New  trial  for,  see  New  Trial,  IV. 
Bill  of  review  for,  see  Review,  10,  11. 


NEW^  PROMISE. 


To    interrupt    statute    of    limitations,    see 
Limitation  of  Actions,  158,  IV.  c. 


NEW^SBOY. 


Injury  to  newsboy  jumping  on  street  car, 

see  Carriers,  493. 
Carrier's  duty  as  to,  see  Cabbiebs,  594,  595. 


NEW^SPAPERS. 


Injury  to  passenger  at  station  by  negligent 
use  of  truck  by  employee  of  publisher, 
see  Carriers,  582. 

Discrimination  by  carrier  in  favor  of  pro- 
prietors, see  Carriers,  1066. 

Offer  of  financial  advice  to  readers  as  basis 
for    implied    contract,    see    Contracts, 

18,  19. 

Contract  of  seller  not  to  re-engage  in  busi- 
ness, see  Contbacts,  79,  551. 

Liability  of  newspaper  recommending  stock- 
broker  to   patron,   see   Contracts,   18, 

19,  57;  Damages,  100. 

Acceptance  of  offer  based  on  paid  subscrip- 
tions to,  see  Contracts,  161. 

False  representations  as  to  circulation  of, 
see  Damages,  323. 

Right  to  change  terms  of  accepted  offer  of 
compensation  based  on  subscriptions  to 
newspaper,  see  Prize  Contest,  1. 

Presumption  of  knowledge  from  notice  in- 
serted in,  see  Evidence,  193. 

Admissibility  in  evidence,  see  Evidence, 
861-863. 

Injunction  to  restrain  publication  of  names 
of  signers  of  petition,  see  Injunction, 
100. 

Enjoining  publication  of,  because  contain- 
ing unfair  list  of  labor  union,  see  In- 
junction, 159. 

Right  to  enjoin  street  railway  from  placing 
advertisements  in  cars,  see  Injunction, 
13. 

Power  of  state  to  forbid  publication  of  ad- 
vertisements of  liquors  kept  for  sale 
in  other  states,  see  Commebce,  11;  In- 
toxicating Liquors,  11. 

Libel  by,  see  Libel  and  Slander. 
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Liability  of  president  of  corporation  pub- 
lishing, for  libel,  see  Corporations,  170. 

Gratuitous  distribution  of  tokens  by,  as 
lottery,  see  Lotfery,  3. 

Right  of  reporter  to  attend  meetings  of 
borough  council,  see  Municipal  Cor- 
porations, 36. 

Reading  of,  by  jury  in  murder  case  as 
ground  for  new  trial,  see  New  Trial, 
44. 

Right  of  court  to  compel  proprietor  of,  who 
is  also  an  attorney,  to  justify  in  open 
court  article  in  paper  suggesting  that 
jury  was  bribed,  see  Attorneys,  30. 

Recovery  by,  on  bond  of  county  clerk  for 
failure  to  publish  in  paper  lists  of 
nominations,  see  Parties,  89. 

Publication  in,  of  statements  detrimental 
to  persons  on  trial  as  attempt  to  per- 
vert the  course  of  justice,  see  Per- 
version OF  Justice. 

Contempt  by,  see  Contempt,  I.  b. 

Liability  for  mailing  obscene  newspaper, 
see  Postoffice,  12,  13. 

Validity  of  contract  to  sell,  made  on  Sim- 
day,  see  Sunday,  25,  30. 


NE^W  TRIAL. 


I.  In  general;  as  matter  of  right,  1— 

14:. 

II.  For  errors  of  the  court,  15—22. 

III.  For  matters  pertaining  to  jury  or 

verdict,  23—50. 

a.  In  general,  23. 

b.  Erroneous  verdict,  24^—35. 

c.  Selection  and  qualification  of, 

or     influence     upon,     jurors, 
36-41. 

d.  Misconduct    or    separation    of 

jurors;    compromise    verdict, 
42-50. 

IV.  New  evidence;  surprise,  51—10. 
V.  Practice,  71—88. 

a.  In  general;  time,  11-15. 

b.  Motion;  statement,    16—82. 

c.  Evidence;  affidavits  generally, 

83—85. 

d.  Testim^ony  or  affidavits  of  jur- 

ors, 86. 

e.  Remittitur,    8  7. 

/.  Granting  new  trial  of  some  is- 
sues, 88. 

Review  of  discretion  as  to,  on  appeal,  see 
Appeal  and  Error,  VII.  i,  2. 

Groimds  for,  on  appeal,  see  Appeal  and  Er- 
ror, VIII.  c. 

Order  granting  or  denying  as  final  judg- 
ment, see  Appeal  and  Ebror,  33-35. 

EflFect  of,  on  right  to  appeal,  see  Appeal  and 
Error,  92. 

Motion  for,  as  condition  of  right  to  appeal, 
see  Appeial  and  Error,  124-126. 

Failure  to  include  motion  for,  in  bill  of 
exceptions,  see  Appeal  and  Error,  246. 

Sufficiency  of  assignment  of  error  as  to,  see 
Appeal  and  Error,  281. 

Raising  objections  for  first  time  on  motion 
for,  see  Appeal  and  Error,  360. 

Digest  1-52  L.R.A.(N.S.) 


Raising  question   for   review   on   appeal .  by 

motion  for,  see  Appeal  and  Error,  371- 

383,  386. 
Right   to  consider  on  appeal   memorandum 

attaclied  to  order  granting,  see  Appeal 

AND  Error,  407. 
Extent  of  review  on  appeal  of  motion  for, 

see  Appeal  and  Error,  428. 
What    reviewable    on    appeal    from    order, 

granting   or   denying,   see  Appeal  and 

Error,  497,  503,  551. 
Objecting  for  first  time  on  motion  for,  to 

questions    a-skcd    witness,    see    Appeal 

AND  Error,  770. 
Waiver  of  objection  by  claim  on  motion  for, 

see  Appeal  and  Error,  808. 
Review  of  facts  on  appeal  from  denial   on 

motion  for,  see  Appeal  and  Error,  881, 
Nonprejudicial    error    denying    motion,    see 

Appeal  and  Error,  1032. 
Right  to,  after  reversal  on  appeal,  see  Ap- 
peal AND  Error,  1644. 
Effect  of  granting  new  trial  after  conviction 

to   extend   liability   on   accused's   bond, 

see  Bail  and  Recognizance,  3. 
Right  to  retry  on  charge  of  murder  person 

obtaining  new  trial  after  conviction  of 

manslaughter,      see       Constitutional 

Law,  336,  629. 
Right    to,    of    one    pleading    guilty    under 

duress,  see  Criminal  Law,  151. 
Effect  of  grant  of,  on  former  jeopardv,  see 

Criminal  Law,  201-205. 
Petition  for,  as  collateral  attack  on  judg- 
ment, see  Judgment,  123, 
Survival  to  administrator  of  right  to  apply 

for,  see  Judgment,  329. 
Amendment     of     order    overruling    motion 

for,  see  Motions  and  Orders,  8. 
Demand   of,   upon   amended   complaint,    see 

Pleading,   102. 

I.  In  general;  as  matter  of  right. 

(See   also   same   heading   in   Dige8t^.R.A. 

1-7  O.J  ^ 

Sufficiency    of    pleading   to    withstand   mo- 
tion for,  see  Pleading,  387. 

1.  A  second  new  trial  should  not  be 
granted  where  the  presiding  judge  approves 
the  finding  of  the  jury  upon  the  issue  of 
fact,  unless  some  error  of  law  has  been 
committed.  Equitable  Loan  &  Secur.  Co.  v. 
Lewman.  3:  879,  52  S.  E.  599,  124  Ga.  190. 

2.  A  motion  for  new  trial  will  not  lie 
where  judgment  is  entered  upon  a  submis- 
sion upon  the  pleadings  without  the  trial 
of  any  issue  of  facts.  Abbey  Land  &  Im- 
prov,  Co.  V.  San  Mateo,  52:  408,  139  Pac. 
1068,  167  Cal.  434. 

3.  Questions  which  are  open  at  the 
trial  are  not  subject  to  exception  when 
presented  in  a  motion  for  new  trial.  Lopes 
V.  Connolly,  38:  986,  97  N.- E.  80,  210  Mass, 
487. 

4.  A  motion  for  judgment  notwithstand- 
ing the  verdict,  made  at  the  conclusion  of 
the  trial  and  thereafter  denied  by  the  court, 
does  not  bar  a  subsequent  motion  for  a  new 
trial  upon  a  settled  case,  if  seasonably  made. 
Sallden  v.  Little  Falls,  13:  790,  113  N.  W. 
884,  102  Minn,  358, 
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5.  Where  a  cause  has  proceeded  to  trial  |  motion.     State  v.  Campbell,  9:  533,  85  Pac. 


and  final  judgment,  a  court  of  equity 
will  not  vacate  or  open  up  the  judgment 
and  grant  a  new  trial  of  the  same  issue 
determined  in  the  former  hearing,  in  the 
absence  of  fraud  or  undue  advantage  by 
the  prevailing  party.  Michael  v.  American 
Nat.  Bank,  38:  220,  95  N.  E.  905,  84  Ohio 
St.  370. 

6.  The  insanity  of  defendant  in  a  suit 
to  annul  a  marriage,  a  guardian  ad  litem 
having  been  appointed  for  her,  does  not  af- 
ford a  ground  for  a  new  trial  under  a  stat- 
ute authorizing  the  court  to  grant  a  new 
trial  for  unavoidable  casualty  or  misfortune 
preventing  the  party  from  prosecuting  or 
defending,  since,  even  if  it  be  conceded  that 
unsoundness  of  mind  is  a  casualty  or 
misfortune  within  the  statute,  it  does  not 
prevent  a  defense  by  the  guardian  ad  litem. 
Wood  V.  Wood,  12:  891,  113  N.  W.  492,  136 
Iowa,  128. 

7.  A  new  trial  should  not  be  granted 
to  permit  applicant  to  correct  misstate- 
ments made  by  its  own  witness  at  the  trial. 
Illinois  C.  R.  Co.  v.  River  &  R.  Coal  &  C.  Co. 
44:  643,  150  S.  W.  641,  150  Ky.  489. 

8.  The  failure  of  a  witness  residing  out 
of  the  county  to  attend  court  because  of 
sickness  in  his  family  furnishes  no  ground 
for  a  new  trial,  where  the  party,  instead  of 
procuring  his  evidence  by  depositions  or  in- 
terrogatories, relied  on  his  promise  to  be 
present  and  testify,  and  entered  upon  the 
trial  without  objection.  Atlantic  &  B.  R. 
Co.  V.  Johnson,  11:  1119,  56  S.  E.  482,  127 
Ga.  392. 

9.  In  criminal  cases,  the  granting  or 
refusing  of  a  new  trial  for  errors  of  law 
should  not  be  determined  by  mere  techni- 
cal conformity  with,  or  infringement  of, 
rules  of  practice  and  evidence.  State  v. 
Crawford,  i:  839,  104  N.  W.  822,  96  Minn. 
95. 

10.  New  trials  should  be  granted  only 
when  the  substantial  rights  of  the  accused 
have  been  so  violated  as  to  make  it  rea- 
sonably clear  that  a  fair  trial  was  not  had. 
State  v.  Crawford,  i :  839,  104  N.  W.  822, 
96  Minn.  95. 

11.  A  conviction  will  not  be  set  aside 
to  enable  accused  to  plead  former  jeopardy, 
since  such  plea  must  be  made  before  trial 
on  the  merits.  Lee  v.  State,  40:  1132,  148 
S.  W.  567,  —  Tex.  Crim.  Rep.  — . 
Remarks  of  attorney. 

12.  Permitting  counsel  to  make  objec- 
tionable statements  in  argument  is  not 
ground  for  a  new  trial,  if  objection  is  not 
made  at  the  time.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Hadley,  16:  527,  82  N.  E.  1025,  170 
Ind.  204. 

13.  Upon  a  motion  for  a  new  trial  on  the 
ground  of  alleged  misconduct  on  the  part  of 
the  prosecuting  attorney  in  his  argument  to 
the  jury,  where  affidavits  in  support  of  the 
motion  are  contradicted  by  the  affidavit  of 
the  prosecuting  attorney,  raising  an  issue  of 
fact  as  to  what  was  said  in  the  argument, 
the  ruling  of  the  trial  court  denying  the 
motion  for  a  new  trial  will  be  considered  as 
a  finding  against  the  facts  alleged  in  the 
Digest  1-52  L.R.A.(N.S.) 


784,  73  Kan.  688. 

As  matter  of  right. 

14.  No  vested  right  exists  in  a  rule  of 
practice  giving  a  riglit  to  new  trial  in  case 
of  death  of  the  presiding  judge  before  sign- 
ing the  bill  of  exceptions,  Ijut  the  legislature 
may  provide  for  its  signature  by  another 
judge.  Johnson  v.  Smith,  2:  1000,  62  Atl. 
9,   78   Vt.    145.  (Annotated) 

II.  For  errors  of  the  court. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Exclusion  or  admission  of  evidence  as 
ground  for;  necessity  of  bill  of  excep- 
tions, see  Appeal  and  Ebrob,  222. 

See  also  infra,  84. 

15.  Mere  refusal  to  enforce  formal  rules 
for  the  questioning  of  witnesses  is  not 
ground  for  new  trial  where  no  material 
harm  is  done  to  the  objecting  party.  Wil- 
mot  v.  McPadden,  19:  iioi,  65  Atl.  157,  79 
Conn.  367. 

Admission  or  rejection  of  evidence. 
Review  of  decision  as  to,  see  Appeal  and 

Error,  366. 
Necessity  of  producing  evidence  at  hearing 
on  motion  for  new  trial  because  of  ex- 
clusion   of    evidence,    see   Appeal   and 
Error,  380. 

16.  A  new  trial  will  not  be  granted  be- 
cause of  the  erroneous  admission  of  evi- 
dence, where  the  record  affirmatively  shows 
that  the  error  was  not  prejudicial.  Kellv 
v.  Tyra,  17:  334,  114  N.  W.  750,  115  N.  W. 
636,  103  Minn.   176. 

17.  A  verdict  for  plaintiff  in  an  action 
against  a  city  to  recover  temporary  dam- 
ages for  injuries  to  real  property  caused 
by  the  flooding  thereof  by  surface  water 
collected  and  cast  thereon  by  a  street  im- 
provement will,  when  based  upon  inadmis- 
sible evidence  of  the  difference  between  the 
value  of  the  property  both  before  and  after 
the  flooding,  be  set  aside  on  motion,  al- 
though such  evidence  was  admitted  without 
objection.  McHenry  v.  Parkersburg,  29: 
860,  66  S.  E.  750,  66  W.  Va.  533. 

18.  A  new  trial  of  one  convicted  of 
murder  in  the  first  degree  for  killing  a 
fellow  traveler  in  a  box  car  while  defend- 
ant and  another  were  engaged  in  holding  up 
the  inmates  of  such  car,  will  not  be  grant- 
ed because  a  juror  was  permitted  by  the 
court  to  ask  a  witness  questions  involving 
a  conclusion  or  opinion  as  to  whether  de- 
fendant stepped  aside  to  take  aim  at  his 
victim,  to  which  no  objection  was  made 
and  no  exceptions  taken,  where  four  eye- 
witnesses to  the  shooting  testified,  without 
attack,  impeachment,  or  inconsistency  to 
every  detail  of  the  homicide,  the  revolver 
from  which  the  bullet  was  fired,  and  the 
bullet  itself,  which  was  taken  from  the 
brain  of  the  mvirdered  man  was  produced, 
identified,  and  connected  with  defendant, 
and  he  himself  took  the  stand  in  his  own 
defense     and     admitted     the     robbery     and 
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shooting,  although  he  denied  an  intent  to 
kill.  State  v.  Crawford,  i :  839,  104  N.  W. 
822,  96  Minn.  95.  (Annotated) 

19.  The  rejection  of  a  certain  part  of 
a  witness's  testimony  will  not  require  a 
new  trial,  where  it  appears  from  the  brief 
of  evidence  that  in  anotlier  part  of  his  testi- 
mony the  same  witness  delivered  substan- 
tially the  same  testimony.  Luke  v.  Hill, 
38:  559,  73   S.   E.   345,   137   Ga.   159. 

As  to  instructions. 

20.  An  instruction  which  is  fundamen- 
tally wrong,  or  wliich  has  the  effect  of  pre- 
venting a  verdict  for  a  substantial  amount 
on  a  cause  of  action  well  pleaded  and 
proved,  may  be  assigned  as  error  on  a 
motion  for  a  new  trial,  even  though  at  the 
trial  the  attorney  states  that  he  has  no 
exception  to  the  charge;  but  not  where  the 
error  consists  merely  of  inaccuracies  of  ex- 
pression, failure  to  instruct  on  every  hy- 
pothesis, or  inadequate  treatment  of  some 
phase  of  the  controversy.  Sassen  v.  Haegle, 
52:  1176,  147  N.  W.  445,  125  Minn.  441. 

21.  Although  the  court  may,  in  charg- 
ing the  jury,  make  use  of  a  purely  technical 
expression,  which  correctly  presents  the 
law  governing  the  case  on  trial,  yet  this  is 
not  cause  for  a  new  trial  when  there  is  no 
reason  to  apprehend  that  the  jury  failed  to 
grasp  the  meaning  of  the  expression  so  used, 
and  the  complaining  party  made  no  request 
of  the  court  to  elucidate  the  instruction  ex- 
cepted to.  Equitable  Loan  &  Secur.  Co. 
v.  Lewman,  3:  879,  52  S.  E.  599,  124  Ga. 
190. 

Insufficiency  of  issues  submitted. 

22.  A  new  trial  will  be  awarded  if  the  is- 
sues submitted  in  a  case  are  not  sufficient 
to  support  the  judgment  rendered.  Holler 
V.  Western  U.  Teleg.  Co.  19:  475,  63  S.  E.  92, 
149  N.  C.  336. 

III.  For  matters  pertaining  to  jury  or 
verdict. 

a.  In  general. 

(See   alao   same   heading   in  Digest  L.R.A. 
1-70.) 

Review  of  discretion  as  to,  see  Appeal  and 
io    Ebbob,  668. 

23.  Where,  under  the  Constitution,  the 
jury,  under  the  direction  of  the  court,  are 
to  determine  the  law  and  the  facts  in  ac- 
tions for  libel,  a  new  trial  cannot  be  granted 
because  of  the  refusal  of  the  jury  to  follow 
an  instruction  that  the  matter  complained 
of  is  libelous  per  se.  Harrington  v.  Butte 
Miner  Co.  51:  369,  139  Pac.  451,  48  Mont. 
550,  (Annotated) 

h.  Erroneous  verdict, 

(See   also  same  heading  in  Digest  L.R.A. 

1-70.) 

AflSdavit  of  jurors  to  impeach  verdict,  see 

infra,   86. 
Erroneous  or  defective  judgment  as  ground 

for,  see  Appeal  and  Ebbob,  486. 
Digest  1-52  I<.R.A.(N.S.)  i. 


Because  counsel  for  defendant  is  prevented 
from  reading  to  jury  decision  of  su- 
preme court,  see  Appeal  and  Ekbob, 
560. 

Review  of  discretion  as  to,  see  Appeal  and 
Eruor,  681. 

Review  of  denial  of,  on  ground  that  verdict 
is  against  weiglit  of  evidence,  see  Ap- 
peal AND  Error,  894. 

For  supposed  erroneous  decision  on  question 
of  fact,  see  Appeal  and  Error,  900. 

24.  The  law  as  laid  down  by  the  court  in 
its  instructions,  although  erroneous,  is  the 
law  referred  to  by  a  statute  permitting  a 
new  trial  in  case  the  verdict  is  contrary 
to  law.  Lynch  v.  Snead  Architectural  Iron 
Works,  21:  852,  116  S.  W.  693,  132  Ky.  241. 

(Annotated) 

25.  The  court  may  set  aside  a  judgment 
recovered  against  two  in  a  civil  action  to  re- 
cover damages  for  unlawful  imprisonment, 
as  to  one  of  the  defendants,  and  permit  it 
to  stand  against  the  other,  where  it  clearly 
appears  that  the  latter  performed  acts 
which  would  have  rendered  him  liable  if 
sued  alone.  Sparrow  v.  Bromage,  27:  209, 
74  Atl.  1070,  83  Conn.  27.  (Annotated) 
Perjury. 

26.  In  a  criminal  action,  where  it  is 
shown,  on  a  motion  for  a  new  trial,  that 
false  and  perjured  testimony,  which  the  de- 
fendant had  no  fair  ojjportunity  to  rebut 
at  the  trial,  probably  influenced  the  jury 
to  find  him  guilty,  it  is  the  duty  of  the 
court  to  set  the  conviction  aside  and  grant 
a  new  trial.  State  v.  Mounkes,  51:  286, 
138  Pac.  410,  91  Kan.  653.         (Annotated) 

27.  Perjured  testimony  cannot  be  relied 
on  as  showing  fraud  practised  in  obtaining 
a  judgment,  to  support  a  petition  for  new 
trial  under  a  statute  authorizing  a  new 
trial  in  case  of  a  judgment  obtained  by 
fraud.  Guth  v.  Bell,  42:  692,  133  N.  W.  883, 
153   Iowa,   511. 

Insufficiency  of  evidence  to  sustain 
verdict. 

Grant  on  court's  own  motion,  see  infra,  72. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,  672-675. 

Review  of  facts  on  appeal  from  denial  of 
motion  for  new  trial,  see  Appeal  and 
Error,  881. 

For  failure  to  prove  case  as  stated  in  indict- 
ment, see  Criminal  Law,  67. 

Setting  aside  verdict  upon  preponderance  of 
evidence,  see  Trial,  722. 

Setting  aside  verdict  upon  negative  testi- 
mony, see  Trial,  761. 

28.  A  verdict  cannot  be  set  aside  because 
the  judge,  from  his  observation  of  the  de- 
meanor of  the  witnesses  on  whose  testi- 
mony it  was  found,  concludes  that  they  are 
not  worthy  of  belief,  unless  the  record 
shows  that  the  jury  could  not  have  fairly 
and  reasonably  credited  such  testimony,  or 
that  the  verdict  could  not  reasonably  have 
been  reached  on  the  evidence.  Bergh  v. 
Spivakowski,  41 :  855,  84  Atl.  329,  86  Conn. 
98.  (Annotated) 

29.  A  verdict  in  favor  of  a  passenger  in- 
jured  by   the   fall   of  the    carrier's   bridge 
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must  be  set  aside  when  the  evidence  fails  to 
establish  his  contention  that  the  cause  of 
the  accident  was  one  for  which  the  carrier 
would  be  liable,  and  sustained  the  theory  of 
the  carrier  that  it  was  caused  by  a  defect 
for  which  it  was  not  responsible.  Roanoke 
R.  &  E.  Co.  V,  Sterrett,  19:  316,  62  S.  E.  385, 
108  Va.  533. 

29a.  When  the  evidence  establishes  a  fact 
so  clearly  and  undisputably  tliat  the  court 
jnay  direct  a  particular  verdict,  but  does 
not  do  so,  and  the  jury  return  a  contrary 
verdict,  it  should  be  set  aside  as  contrary  to 
law.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Groves, 
32:  802,  93  Pac.  755,  20  Okla.  101. 

30.  Where  in  an  action  against  a  rail- 
Toad  company  for  running  over  and  killing 
a  horse  astray  upon  its  track,  in  the  night- 
time, the  evidence  is  such  that  the  jury  may 
reasonably  infer  that,  had  there  been  a 
proper  headlight  on  the  tender  in  front  of 
the  moving  train,  the  enginemen,  in  the  ex- 
ercise of  due  and  reasonable  care,  would 
probably  have  discovered  the  horse  in  time 
to  avoid  injuring  him,  the  question  of  negli- 
gence is  one  of  mixed  law  and  fact  for  the 
jury;  and  the  court  should  not,  for  want 
•of  sufficient  evidence,  set  aside  a  verdict  in 

favor  of  the  owner  of  the  horse  and  award 
defendant  a  new   trial.     Hanger  v.   Chesa- 
peake  &  0.  R.   Co.   39:  271,  73  S.  E.  713, 
70  W.  Va.  212. 
!Excessive  verdict. 
Review  of  discretion  as  to,  see  Appeal  and 

Error,  672-675,  677. 
Grant  of  new  trial  because  of  excessive  dam- 
ages as  infringement  of  right  to  jury 
trial,  see  Jury,  43. 

31.  A  new  trial  will  be  granted  where 
the  verdict  is  excessive  and  the  errors  com- 
mitted such  that  they  cannot  be  cured  by  a 
mere  reduction  of  the  verdict.  Floody  v. 
Great  Northern  R.  Co.  13:  1196,  112  N.  W. 
875,  102  Minn.  81. 

32.  A  new  trial  will  be  awarded,  rather 
than  a  reduction  of  the  verdict,  in  case  of 
an  award  for  alienation  of  affections  so  ex- 
cessive as  to  indicate  such  a  prejudice  on 
the  part  of  the  jury  as  to  make  it  unjust 
to  hold  defendant  bound  by  any  of  its  find- 
ings. Phillips  V.  Thomas,  42:  582,  127  Pac. 
97,  70  Wash.  533.  (Annotated) 

33.  A  new  trial  may  be  granted  in  an 
■•action  to  recover  damages  for  personal  in- 
juries, on  the  ground  of  inadequacy  of  the 
•damages  found  by  the  jury,  when  it  ap- 
pears upon  the  facts  proven  that  the  jury 
must  have  omitted  to  take  into  considera- 
tion some  of  the  elements  of  damage  prop- 
erly involved  in  the  plaintiff's  claim.  To- 
ledo Railways  &  L.  Co.  v.  Mason,  28:  130, 

•91  N.  E.  292,  81  Ohio  St.  463. 

34.  A  verdict  for  $8,000  for  personal  in- 
juries whereby  plaintiff's  leg  was  shortened 
about  3  inches,  a  curvature  of  the  spine  was 
produced,  and  he  was  rendered  permanently 
unable  to  do  hard  work,  in  addition  to  other 
injuries,  is  not  so  excessive  as  to  justify 
a  new  trial  on  the  ground  that  it  was  given 
■under  the  influence  of  passion  or  prejudice. 
Anderson  v.  Pittsburg  Coal  Co.  26:  624,  122 
N.  W.  794,  108  Minn.  455. 
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35.  Where,  in  an  action  for  damages  for 
assault  and  battery,  the  testimony  showed 
that  the  defendant,  without  legal  justifica- 
tion, struck  the  plaintiff,  causing  injury 
to  his  nose,  followed  for  over  two  months 
by  pain  and  clogging  up  of  the  nose,  and 
the  defendant  admitted  the  assault  and  in- 
troduced no  evidence,  and  the  jury  were 
instructed  that,  if  they  found  the  plaintiff 
had  been  unlawfully  assaulted,  they  should 
allow  reasonable  compensation,  a  verdict  of 
$1  is  inadequate  and  should  be  set  aside. 
Sundgren  v.  Stevens,  39:  487,  119  Pac.  322, 
86  Kan,  154.  (Annotated) 

c.  Selection  and  qualification  of,  or  in- 
fluence upon,  jurors. 

(See   also   same   heading   in  Digest  L.R.A. 

1-10.) 

36.  The  hiring  by  an  attorney  for  one  of 
the  parties  to  an  action,  of  a  venireman  to 
watch  the  jury  to  see  that  it  was  not 
tampered  with  by  the  opponents,  is  ground 
for  new  trial.  Solomon  v.  Loud,  48:  540, 
140  N.  W.   651,  173  Mich.  233. 

(Annotated) 

37.  The  wrongful  exclusion  from  the 
jury,  in  a  controversy  to  which  a  Catholic 
bishop  is  a  party,  of  all  persons  of  that 
faith,  cannot  be  said  to  be  without  prejudice, 
although  the  case  is  tried  by  other  com- 
petent jurors,  so  as  to  deprive  him  of  a 
right  to  a  new  trial  in  case  the  verdict  is 
against  him.  Searle  v.  Roman  Catholic 
Bishop,  25:  992,  89  N.  E.  809,  203  Mass.  493, 

( Annotated ) 
Qualification. 

38.  A  new  trial  should  not  be  granted 
one  convicted  of  crime,  on  the  ground  that 
one  of  the  trial  jurors  was  prejudiced  and 
had,  previous  to  the  trial,  declared  his 
belief  that  the  accused  was  guilty  and 
should  be  convicted,  where  the  accused,  tes- 
tifying in  his  own  behalf,  admitted  his 
guilt,  and  there  was  abundant  corroborat- 
ing evidence.  Stewart  v.  State,  32:  505,  109 
Pac.  243,  4  Okla.  Crim.  Rep,  564, 

39.  The  relationship  of  a  juror  to  the 
prosecuting  witness  in  a  criminal  trial,  un- 
known to  accused  until  after  verdict,  and 
not  discoverable  by  the  exercise  of  ordinary 
care,  is  not  ground  for  a  new  trial  unless  it 
appears  from  the  whole  case  that  the  com- 
plainant suffered  injustice  by  reason  of  the 
disqualification.  State  v.  Harris,  50:  933, 
71  S.  E.  609,  69  W.  Va.  244.         (Annotated) 

40.  Failure  to  state  the  cause  of  chal- 
lenging a  talesman  who  has  just  declared 
his  relationship  to  a  stockholder  of  a  joint- 
stock  company  affected  by  the  crime  for 
which  accused  'is  on  trial  will  not  prevent 
setting  up  the  ground  of  the  challenge  in 
support  of  a  motion  for  new  trial.  Miller 
V.  United  States,  40:  973,  38  App.  D.  C. 
361. 

Influence  upon  jurors. 

41.  A  new  trial  will  be  granted  in  a 
criminal  action  where  the  trial  judge  in  the 
absence  of  the  attorneys,  entered  the  jury 
room,  at  the  request  of  the  jurors,  after 
they  had  retired  to  deliberate  on  their  ver- 
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diet,  and  conversed  with  them  in  reference 
to  the  case,  whether  the  conversation  was 
prejudicial  to  the  accused  or  not.  State  v. 
Murphy,  17:  609,  115  N.  W.  84,  17  N.  D.  48. 

(Annotated) 

d.  Misconduct  or  separation  of  jurors; 
compromise  verdict. 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 

Misconduct  generally. 

42.  A  new  trial  will  not  be  granted  for 
misconduct  of  a  jury  sent  to  view  the  locus 
in  quo  in  talking  with  strangers,  taking 
measurements,  and  examining  the  earth,  if 
no  substantial  prejudice  could  have  resulted 
therefrom.  Emporia  v.  Juengling,  19:  223, 
96  Pac.  850,  78  Kan.  595. 

43.  The  formation  and  expression  of  a 
desire  by  jurors  to  view  the  premises  where 
the  accident  for  which  the  action  was 
brought  occurred  is  not  so  prejudicial  as 
to  require  the  granting  of  a  new  trial.  Judd 
V.  Letts,  41:  156,  111  Pac.  12,  158  Cal.  359. 

44.  A  new  trial  should  be  granted  where 
the  jury  in  a  murder  case  read  narrative 
newpaper  articles  at  the  trial  containing 
statements  that  the  evidence  is  not  shaken, 
is  sufficient  to  convict,  that  there  is  little 
conflict,  that  the  testimony  is  sensational, 
that  the  public  was  startled,  and  pointing 
out  the  strong  features  of  the  evidence. 
Capps  v.  State,  46:  741,  159  S.  W.  193,  109 
Ark.  193.  (Annotated) 
Treating  jurors. 

Setting  aside  verdict  because  of  treating  of 
jurors,  see  Appeal  and  Error,  1508. 

45.  A  jury  which,  at  its  own  solicitation, 
is  treated  with  refreshments  by  the  attor- 
ney of  one  of  the  parties  to  the  action  in 
which  they  are  serving,  should  be  dis- 
charged. Sandstrom  v.  Oregon-Washington 
R.  &  Nav.  Co.  49:  889,  136  Pac.  878,  69  Or. 
194.  (Annotated) 

46.  The  verdict  of  a  jury  in  favor  of  a 
party  will  be  set  aside  where,  after  the  im- 
paneling of  the  jury  and  before  verdict,  he 
treats  or  entertains  the  same  or  any  mem- 
ber thereof.  Garvin  v.  Harrell,  35:  862,  113 
Pac.   186,  27  Okla.  373. 

Separation. 

47.  A  new  trial  on  the  ground  of  sepa- 
ration of  the  jury  before  the  final  submis- 
sion of  the  cause  is  properly  denied,  where 
no  request  was  made  that  it  be  kept  in 
cliarge  of  proper  officers,  and  no  objection 
made  to  permitting  it  to  separate,  and  there 
is  no  proof  of  prejudice  to  the  prisoner  by 
reason  thereof.  Armstrong  v.  State,  24: 
776,  103  Pac.  658,  2  Okla.  Orim.  Rep.  567. 
Compromise  or  quotient  verdict. 
Review  of  discretion  as  to,  on  appeal,  see 

Appeal  and  Error,  678. 

48.  Tlie  evil  effect  of  a  quotient  verdict 
cannot  be  cured  by  agreeing  thereafter  to  a 
slightly  different  verdict  after  it  appears 
that  the  agreement  made  in  advance  entered 
into  or  induced  the  result;  nor  can  a  quo- 
tient verdict  be  cured  by  the  jury  subse- 
quently adopting  it,  or  its  equivalent,  as 
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their  verdict,  if  the  agreement  entered  into 
or  controlled  the  subsequent  adoption  of 
the  verdict  returned.  International  Agri- 
cultural Corp.  V.  Abercrombie,  49:  415,  6S 
So.  549,  184  Ala.  244. 

49.  A  verdict  is  not  purged  of  objection- 
ability  as  being  a  quotient  verdict  by  the 
affidavit  of  a  juror  that  he  did  not  feel 
bound  to  accept  the  average  so  ascertained, 
that  if  it  had  not  been  just  and  fair  he 
would  not  have  adopted  it,  and  that  he  did 
not  consider  the  others  bound  by  it,  but 
that  they  had  a  right  to  object  to  it  and  in 
his  opinion  would  have  done  so  if  they  had 
not  considered  it  a  fair  and  just  verdict, — 
in  the  face  of  the  fact  that  he  and  the  other 
jurors  agreed  in  advance  to  a  quotient  ver- 
dict, and  that  they  carried  out  tlie  agree- 
ment and  returned  the  verdict  so  agreed 
upon  in  advance.  International  Agricul- 
tural Corp.  V.  Abercrombie,  49:  415,  63  So. 
549,  184  Ala.  244. 

50.  Where  it  is  shown  that  the  jurors 
each  wrote  down  the  amount  of  damages  to- 
which  he  thought  the  defendant  entitled, 
that  these  several  amounts  were  added  to- 
gether and  divided  by  the  number  of  jurors,, 
and  that  the  quotient  was  accepted  as  the 
amount  of  the  damages,  the  verdict  is  a 
quotient  verdict.  International  Agricultur- 
al Corp.  V.  Abercrombie,  49:  415,  63  So.  549, 
184  Ala.  244. 

lY.  New  evidence;  sui^rise. 

(See  also  same  heading  in  Digest  L.R.A^ 
1-10.) 

Neuirly  discovered  evidence. 

Sufficiency  of  petition  or  complaint,  see  in- 
fra,  77,   78. 

Amendment  of  petition  for  new  trial,  see- 
infra,  81. 

Review  of  discretion  as  to,  see  Appeal  and^ 
Error,  685,  686. 

Necessity  of  producing  evidence  at  hearing 
upon  motion  for,  see  Appeal  and  Er- 
ror, 380. 

Bill  of  review  because  of  newly  discovered 
evidence,  see  Review,  10,  11. 

51.  A  new  trial  should  not  be  granted  in 
a  criminal  action  on  account  of  newly  dis- 
covered evidence  which,  although  corrolwrat- 
ing  the  defendant's  testimony,  would  not  be 
material  evidence  to  disprove  the  crime 
charged.  State  v.  Campbell,  9:  533,  85  Pac. 
784,  73  Kan.  688. 

62.  A  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered  evidence  in 
a  criminal  case,  the  only  eff'ect  of  which  is 
to  impeach  the  credibility  of  a  witness  for 
the  state.  Bailey  v.  State,  20:  409,  48  So. 
227,  94  Miss.  863. 

53.  A  new  trial  cannot  be  had  upon  the 
ground  of  newly  discovered  evidence,  where 
the  evidence  upon  which  the  claim  is  based 
was  in  the  possession  and  knowledge  of  the 
appellant  at  the  time  of  the  former  trial,, 
as  the  subsequent  discovery  of  the  impor- 
tance of  the  evidence  merely  discloses  negli- 
gence. Camas  Prairie  State  Bank  v.  New- 
man,  21:703,   99   Pac.   833,   15   Idaho,   719.. 
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54.  That  a  witness  who  would  testify  to 
a  certain  fact  was  not  discovered  until  after 
the  trial  is  not  ground  for  new  trial  if  the 
evidence  was  such  that  its  existence  must 
have  occurred  to  the  party  in  the  prepara- 
tion of  his  case,  while  ordinary  diligence 
■would  have  discovered  a  witness  to  testify 
to  the  fact.  Berger  v.  Standard  Oil  Co.  ii: 
238,  103  S.  W.  245,  126  Ky.  155. 

55.  Newly  discovered  evidence  of  a  wit- 
ness to  a  homicide,  that  accused  did  not  fire 
the  ^atal  shot,  but  that  his  brother  did,  is 
ground  for  new  trial  after  conviction,  if  the 
circumstances  were  not  such  as  to  make -ac- 
cused responsible  for  the  brother's  act,  al- 
though the  brother  testified  at  tlie  trial 
that  the  shot  was  fired  by  him.  Spencer  v. 
State,  46:  903,  153  S.  W.  858,  —  Tex.  Crim. 
Kep.  — .  (Annotated) 

56.  Railroad-yard  records  of  how  a  ship- 
ment of  stock  was  transferred  from  one  car 
to  another  in  tlie  yard  is  not  merely  cumu- 
lative with  the  oral  testimony  of  a  wit- 
ness, so  as  to  prevent  the  granting  of  a 
new  trial  upon  its  discovery.  Guth  v.  Bell, 
42:  692,  133  N.  W.  883,  153  Iowa,  511. 

57.  A  motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence  cannot 
be  sustained  in  the  absence  of  any  showing 
of  due  diligence.  Neff  v.  Cameron.  18:  320, 
111  S.  W.  1139,  213  Mo.  350. 

58.  Diligence  in  seeking  evidence  from  a 
yard  master  with  relation  to  the  transfer 
of  animals  in  the  yard,  to  justify  a  new 
trial  for  newly  discovered  evidence,  is 
shown  by  testimony  that  he  was  approached 
before  trial,  but  stated  that  he  had  no  recol- 
lection of  the  transaction,  but  after  the 
trial  he  discovered  a  record  which  showed 
how  the  transfer  was  made.  Guth  v.  Bell, 
42:  6q2,  133  N.  W.  883,  153  Iowa,  511. 

59.  If,  in  view  of  evidence  offered  on  mo- 
tion for  new  trial,  tlie  conviction  was  erro- 
neous, it  will  not  bo  permitted  to  stand, 
even  though  proper  diligence  was  not  used 
to  secure  it  at  the  trial.  Cockrell  v.  State, 
48:  looi,  160  S.  W.  343,  71  Tex.  Crim.  Rep. 
543. 

60.  A  new  trial  will  not  be  granted  in 
un  action  to  hold  an  automobile  manufac- 
turer liable  for  injuries  caused  to  a  passen- 
ger by  the  breaking  off  of  the  rumble  seat, 
because  of  newly  discovered  evidence  con- 
sisting of  the  box  on  which  the  seat  was 
fastened,  if  the  court  is  convinced  that  by 
the  exercise  of  diligence  the  box  could  have 
been  secured  before  the  trial.  Olds  Motor 
Works  V.  Shaffer,  37:  560,  140  S.  W.  1047, 
145  Ky.  016. 

61.  Where,  from  the  face  of  a  motion 
for  new  trial  on  the  ground  of  newlj  dis- 
covered evidence,  as  well  as  from  all  of 
the  facts  in  the  case,  it  is  manifest  that 
movant  had  failed  to  exercise  reasonable 
diligence  to  f'ecure  the  alleged  newly  dis- 
covered evidence  in  time  for  the  trial,  and 
which  it  is  reasonably  apparent  could  have 
been  secured,  had  proper  diligence  been  ex- 
ercised, the  denial  of  a  motion  for  new 
trial  based  on  this  ground  is  not  error. 
Hobbs  V.  Smith,  34:  697,  115  Pac.  347,  27 
Okla.   830. 
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62.  The  allegation  of  false  warranty  by 
a  vender  of  hogs  that  they  had  not  been 
unloaded  at  a  stock  yard  in  transit,  as  a  de- 
fense in  an  action  for  their  purchase  price, 
raises  an  issue  upon  which  newly  discovered 
evidence  of  the  yard  master  that  they  were 
unloaded  may  be  material,  so  as  to  justify 
granting  a  new  trial.  Guth  v.  Bell,  42:  692, 
133  N.  W.  883,  153  Iowa,  511. 

63.  Testimony  given  by  a  successful  par- 
ty in  a  suit  in  another  suit  subsequently 
tried,  which  is  inconsistent  with  that  given 
by  him  in  the  suit  in  which  he  was  success- 
ful, may  be  a  ground  for  new  trial  of  the 
former  because  of  newly  discovered  evidence. 
Guth  V.  Bell,  42:  692,  133  N.  W.  883,  153; 
Iowa,  511.  (Annotated) 

64.  The  newly  discovered  testimony  of 
the  yard  master  where  the  transfer  was 
made,  supported  by  his  records  that  hogs 
were  unloaded  from  a  car  into  a  pen  and 
then  loaded  into  another  car,  will  support 
a  petition  for  new  trial  of  an  action  for 
the  pu-rchase  price  of  the  hogs  in  which  the 
defense  was  breach  of  warranty  that  the 
animals  had  not  been  unloaded  into  a  pen 
where  they  were  subject  to  contagion,  and 
plaintiff  testified  that  they  were  driven 
directly  from  one  car  into  the  other,  across 
a  platform  laid  between  them.  Guth  v.  Bell, 
42:  692,  133  N.  W.  883,  153  Iowa,  511. 

65.  The  finding  of  a  letter  the  contents 
of  which  a  witness  has  been  permitted  to 
state  at  the  trial,  as  a  lost  document,  is 
not  such  newly  dicovered  evidence  as  to 
sustain  the  granting  of  a  new  trial.  Galena 
Nat.  Bank  v.  Ripley,  26:  993,  104  Pac.  807, 
55  Wash.  615. 

66.  A  new  trial  may  be  granted  of  an 
action  by  a  woman  for  personal  injuries, 
where  the  verdict  was  based  on  mistaken 
testimony  of  medical  experts  that  an  oper- 
ation necessitated  by  the  injury  had  ren- 
dered her  barren,  and  that  the  child  which 
was  developing  at  the  time  of  trial  was 
a  tumor,  wliich  would  necessitate  another 
operation,  endangering  her  life,  Avhere  the 
statute  permits  a  new  trial  for  newly  dis- 
covered evidence.  Anshutz  v.  Louisville  R. 
Co.  45:  87,  154  S.  W.  13,  152  Ky.  741. 

(Annotated) 

67.  A  new  trial  will  not  be  granted  for 
newly  discovered  evidence,  unless  it  is  such 
as  to  render  a  different  result  probable  on 
a  retrial  of  the  cause.  Whise  v.  Whise, 
44:  689,  131  Pac.  967,  36  Nev.  16. 

68.  A  new  trial  of  a  divorce  cause  can- 
not be  granted  on  the  ground  of  newly  dis- 
covered evidence  because  plaintiff,  who  came 
into  the  state  just  long  enough  before  be- 
ginning the  suit  to  acquire  the  necessary 
residence,  leaves  the  state  immediately  after 
the  decree  is  rendered,  since  the  evidence 
merely  tends  to  impeach  his  testimony  as  to 
the  bona  fides  of  his  residence.  Whise  v. 
Whise,   44:  689,   131   Pac.   967,   36   Nev.    16. 

(Annotated) 

69.  A  new  trial  should  not  be  granted 
because  of  newly  discovered  evidence  to  ex- 
plain evidence  which  had  been  given  in  an- 
other cause  tried  in  connection  with  the 
one  in  which  the  new  trial  is  asked.    Illinois 
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C.   R.   Co.   V.   River   &   R.   Coal    &   C.   Co. 
44:  643,  150  S.  W.  641,  150  Ky.  489. 

70.  A  new  trial  will  not  be  granted  for 
newly  discovered  evidence  merely  because 
new  counsel  believes  tliat  evidence  of  a  fact 
may  be  material,  if  the  original  counsel  had 
full  knowledge  of  the  facts  from  the  be- 
ginning of  the  controversy.  Herron  v. 
Allen,  47:  1048,  143  N.  W.  283,  32  S.  D.  301. 

V.  Practice. 

a.  In  general;  time. 

(See  also  same  heading  in  Digest  L.'R.A. 
1-10.) 

Sufficiency  of  pleading  to  entitle  one  to, 
see  Pleading,  434. 

71.  Alleged  waiver  of  the  cause  of  action 
is  not  ground  for  a  new  trial  when  not 
properly  specified  in  the  notice  of  intention 
to  move  for  a  new  trial.  State  use  of  Hart- 
Parr  Co.  V.  Robb-Lawrence  Co.  16:  227,  115 
N.  W.  846,  17  N.  D.  257. 

72.  Though  the  trial  judge  should  be  of 
opinion  that  the  accused  in  a  criminal  case 
has  been  convicted  upon  insufficient  evi- 
dence, he  has  no  authority  of  his  own 
motion  to  grant  a  new  trial,  and  unless  the 
accused  makes  application  therefor,  he 
should  proceed  to  impose  sentence.  State 
V.  Whitbeck,  52:  883,  64  So.  759,  134  La. 
812. 

73.  The  power  of  the  court  to  grant  a 
new  trial  to  correct  errors  which  it  dis- 
covers is  not  destroyed  by  a  statute  regulat- 
ing tlie  making  of  motions  for  new  trial  by 
parties  aggrieved  by  rulings  made.  De  Vail 
V.  De  Vail,  40:  291,  118  Pac.  843,  120  Pac.  13, 
60  Or.  493. 

Time. 

74.  The  death  of  an  insane  person  against 
whom  a  judgment  had  been  rendered  during 
her  lifetime  terminates  her  disability  for 
the  purposes  of  statutes  requiring,  in  effect, 
that  a  petition  for  a  new  trial  on  the  ground 
of  fraiui  must  be  made  within  a  year  after 
the  removal  of  the  disability.  Wood  v. 
Wood,  12:  891,  113  N.  W.  492,  136  Iowa,  128. 

75.  Although  failure  of  the  statute  pro- 
viding for  the  opening  of  roads,  to  author- 
ize the  county  court  to  set  aside  a  verdict 
and  grant  a  new  trial,  does  not  prevent 
such  court  from  doing  so,  under  the  pro- 
vision of  the  statutes  governing  its  practice, 
yet  it  cannot  do  so  unless  application  is 
made  within  the  time  specified  by  the  prac- 
tice act.  Broadway  Coal  Min.  Co.  v.  Smith, 
26:  565,  125  S.  W.  157,  136  Ky.  725. 

ft.  Motion;   statement. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Reversible  error  in  fixing  time  for  argu- 
ment of  motion,  see  Appeal  and  Eb- 
EOB,  1031. 
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Arguing  motion  for,  in  absence  of  accused, 
see  Appeal  and  Ebror,  1481. 

76.  A  court  of  general  jurisdiction  may 
set  aside  a  judgment  and  grant  a  new  trial 
for  reasons  not  stated  in  tlie  motion,  al- 
though the  statute  provides  that  new  trial* 
may  be  granted  on  motion  of  the  party  ag- 
grieved for  specified  causes  materially 
affecting  the  substantial  rights  of  such 
party.  De  Vail  v.  De  Vail,  40:  291,  118 
Pac.  843,  ]20  Pac.  13,  60  Or.  493. 

( Annotated ) 

77.  The  complaint  in  an  action  to  set 
aside  a  judgment  for  newly  discovered  evi- 
dence must  state  what  the  evidence  is,  so 
that  the  court  can  judge  of  its  sufficiency. 
Crouse  v.  McVickar,  45:  1159,  100  N.  E. 
697,  207  N.  Y.  213. 

78.  A  petition  under  a  statute  permit- 
ting a  new  trial  because  of  the  discovery 
of  new  evidence  after  the  close  of  the  term 
at  which  the  decision  was  rendered  must 
state  that  the  evidence  relied  upon  was  not 
discovered  until  after  the  close  of  the  term. 
Illinois  C.  R.  Co,  v.  River  &  R.  Coal  &  C. 
Co.  44:  643,  150  S.  W.  641,  150  Ky.  489. 

79.  A  ground  in  a  motion  for  a  new 
trial  that  the  court  erred  in  admitting  in 
evidence  a  plat  referred  to  by  a  witness, 
cannot  be  considered,  where  a  copy  of  the 
plat  is  not  attached  to  the  motion,  or  suf- 
ficiently described  therein, — especially  when 
it  does  not  elsewhere  appear  that  such  plat 
was  not  introduced  in  evidence,  and  a  copy 
thereof  nowhere  appears  in  the  record.  Tar- 
ver  V.  Deppen,  24:  1161,  65  S.  E.  177,  132 
Ga.  798. 

80.  Procuring  a  ruling  upon  a  motion 
for  arrest  of  judgment  before  filing  a  mo- 
tion for  new  trial  waives  the  right  to 
present  by  such  motion  all  causes  existing 
and  known  when  the  motion  in  arrest  is 
filed.  Hammer  v.  State,  24:  795,  89  N.  E. 
850,  173  Ind.  199. 

81.  A  petition  for  a  new  trial  for  newly 
discovered  evidence,  which  alleges  that  since 
the  trial  petitioner  has  discovered  a  wit- 
ness who  held  the  position  of  yard  master 
at  a  place  where  hogs  were  unloaded  which 
his  opponent  swore  at  the  trial  were  not 
unloaded,  and  who  could  not  be  discovered 
before,  is  sufficient  to  support  an  amend- 
ment filed  after  the  expiration  of  the  time 
for  filing  such  petitions,  more  specifically 
stating  why  the  witness  was  not  discovered 
sooner.  Guth  v.  Bell,  42:  692,  133  N.  W. 
883,  153  Iowa,  511. 

82.  The  assignment  of  error  in  a  motion 
for  new  trial,  that  "the  verdict  is  not  sus- 
tained by  suifficient  evidence"  or  "the  ver- 
dict is  contrary  to  law,"  is  sufficient  to  chal- 
lenge the  attention  of  the  trial  court  to 
its  ruling  in  refusing  to  direct  a  verdict  for 
defendant,  under  the  Neb.  Acts  1907,  chap. 
162,  since  there  should  be  an  instruction 
to  find  for  defendant  if  the  evidence  is  not 
sufficient  to  sustain  a  verdict  for  plaintiff. 
Waxham  v.  Fink,  28:  367,  125  N.  W.  145,  8* 
Neb.   180. 
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o.  Evidence;  affidavits  generally, 

(See   also   same   heading   in   Digest   L.R.A. 
1-70.) 

83.  Objections  to  evidence,  urged  as 
grounds  of  a  motion  for  a  new  trial,  can- 
not be  considered  wliere  the  evidence  object 
ed  to  is  not  set  forth.  Gar  butt  v.  Mayo, 
13:  58,  57   S.  E.  495,  128   Ga.  269. 

84.  Tlie  refusal  of  the  trial  court  to 
allow  the  defendant  in  an  action  for  person- 
al injury  to  cross-examine  the  plaintiff  up- 
on the  question  of  his  intoxication  at  tlie 
time  of  the  injury  may  be  urged  as  a 
ground  for  a  new  trial,  without  a  showing 
as  to  what  answer  the  plaintiff  would  have 
returned  if  the  rejected  inquiries  had  been 
permitted,  notwithstanding  a  statute  which 
requires  that  wliere  the  ground  of  a  mo- 
tion for  a  ne\fr  trial  is  error  in  the  ex- 
clusion of  evidence,  such  evidence  shall  be 
produced  at  the  hearing  of  the  motion.  Mc- 
intosh V.  Standard  Oil  Co.  47:  730,  131  Pac. 
151,  89  Kan.  289. 

85.  The  unaided  affidavit  of  a  defendant 
in  support  of  a  motion  for  new  trial  on  the 
ground  of  surpri.se,  showing  a  defense  which 
he  might  have  made,  is  not  sullicient  to  make 
its  refusal  error,  wliere  three  witnesses  tes- 
tified at  the  trial  to  facts  tending  to  show 
that  the  facts  to  support  such  defense  did 
not  exist.  Wells  v.  Gallagher,  3:  759,  39 
So.   747,   144  Ala.   363. 

d.  Testimony  or  affidavits  of  jurors, 

(See   also   same   heading   in  Digest    L.R.A. 

1-10.) 

To  impeach  verdict. 

86.  The  affidavit  of  a  juror  is  not  ad- 
missible to  impeach  the  verdict  by  showing 
misconduct  of  the  jury  outside  the  jury 
room,  in  wrongfully  viewing  the  premises 
where  the  cause  of  action  arose.  Phillips 
V.  Rhode  Island  Co.  31:  930,  78  Atl.  342,  32 
E.  I.  16.  (Annotated) 

e.  Remittitur. 

(See   also   same   heading   in  Digest   L.R.A. 
1-70.) 

On  appeal,  see  Appeal  and  Error,   1587- 

1592. 
See  also  Trial,  V.  e. 

87.  The  court  cannot  enter  judgment 
upon  a  verdict  after  remittitur,  whicli  was 
excessive  as  a  result  of  passion  or  prejudice, 
where  the  statute  provides  for  a  new  trial 
in  such  cases.  Tunnel  Mining  &  L.  Co.  v. 
Cooper,  39:  1064,  115  Pac.  901,  50  Colo.  390. 

(Annotated) 

/.    Granting  new   trial   of  some  issues, 

(See   also   same   heading   in  Digest   L.R.A. 
1-70.) 

88.  A  special  finding  that  the  defendant 
is  not  guilty  of  one  of  several  acts  of  negli- 
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gence  charged  against  him,  which  is  not 
effected  by  any  erroneous  ruling,  may  be 
treated  as  a  final  determination  of  that 
question,  notwithstanding  a  new  trial  is 
granted  upon  other  issues.  Denton  v.  Mis- 
souri, K.  &  T.  R.  Co.  47:  820,  133  Pac.  558, 
90  Kan.  51. 


NEXT  FRIEND. 


Action   by   infant   against   next    friend    for 

money  turned  over  to  him  by  attorney 

as  bar  to  action  against  attorney,  see 

Election  of  Remedies,  21. 
Admissibility  in  evidence  of  admissions  by, 

see  Evidence,  1260;  Witnesses,  166. 
Of  insane  person,  see  Incompetent  Persons, 

V. 
Equity  jurisdiction  of  suit  by  insane  widow 

by,  see  Equity,  13. 
Compromise  by,  of  infant's  cause  of  action, 

see  Infants,  112. 
Payment  of  recovery  to,  see  Infants,  113; 

Judgment,  313. 
Vacation  of  judgment  taken  by  consent  of, 

see  Judgment,  343. 
Verification  of  petition  in  divorce  by  next 

friend  of  plaintiff,  see  Pleading,  16. 


NEXT  OF  KIN. 


Of  foreigner,  law  determining  beneficiaries 
of  bequest  to,  see  Conflict  of  Laws, 
126. 

Father  as  sole  next  of  kin  of  child,  to  ex- 
clusion of  mother,  see  Descent  and 
Distribution,  5. 

Inheritance  by,  see  Descent  and  Distri- 
bution. 

Brother  of  intestate  as  next  of  kin,  see 
Executors  and  Administrators,  13. 

Application  by,  for  appointment  of  guardian 
ad  litem,  to  prosecute  suit  to  set  aside 
judgment,  see  Judgment,  397. 

Right  to  maintain  action  to  impress  trust 
upon  property  alleged  to  belong  to 
estate  of  their  decedent,  see  Parties, 
141. 

Disinheritance,  see  W^ills,  III.  c. 

Who  are,  see  W^ills,  171. 


NIGHT  WORK. 


Employment  of  minor  employee  at,  see  Mas- 
ter and  Servant,  152. 


NITRIC  ACID. 


Keeping  of,   on   premises  as  nuisance,  »«• 
Nuisances,  10. 
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NITROGLYCERIN  FUSE. 

As  burglar's  tool  within  meaning  of  statute 
forbidding  possession  of,  see  Bubglaby, 
1. 


NOISE. 

Denial  of  due  process  and  regulations  as  to, 
see  Constitutional  Law,  419. 

Right  to  recover  for,  in  condemnation  pro- 
ceedings, see  Eminent  Domain,  2G5- 
268,  271-273. 

Causing  fright  of  horse,  see  Municipal  Cob- 
POBATiONS,  333,  334,  347;  Negligence, 
19;  Tbial,  438,  806. 

Municipal  regulation  of,  see  Municipal  Cob- 
POBATIONS,   147. 

As  nuisance,  see  Blasting,  9. 

As  nuisance,  see  Damages,  602. 

As  nuisance,  see  Nuisances,  18,  23-31,  40, 
44,  93,  97,  112,  123,  150,  153,  155,  156, 
187,  195;  Tbial,  644. 

By  railroad  train,  see  Kailboads,  II.  d,  5. 


NOLLE  PROSEQUI. 

Effect  of  entry  of,  see  Cbiminal  Law,  71. 

Withdrawal  of  plea  of  guilt  to  permit  entry 
of,  see  Cbiminal  Law,  152. 

Right  to  enter,  after  testimony  has  been 
introduced  for  defendant,  see  Cbiminal 
Law,  168. 

Entry  of,  after  jury  is  sworn  and  part  of 
testimony  for  prosecution  given,  as  an 
acquittal,  see  Criminal  Law,  186. 

As  sufficient  termination  of  proceeding  to 
support  action  for  malicious  prosecu- 
tion, see  Malicious  Pbosecution,  29. 


NOLO  CONTENDERE. 

Evidence  admissible  under  plea  of,  see  Evi- 
dence, 2449. 
See  also  Cbiminal  Law,  146. 


NOMINAL  DAMAGES. 

See  Damages,  1-14. 


NOMINAL  DEFENDANTS. 

Liability   for   costs   on   appeal,   see   Appeal 
and  Ebbor,  1639. 


NOMINATING  CONVENTIONS. 

See  Elections,  IV. 
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NOMINATION. 

To  office,  see  Elections,  IV. 
Certificate  of,  see  Elections,  35. 


NONACCESS. 


Evidence  as  to,  prior  to  marriage,  see  Evi- 
dence, 1964. 


NON  EST  FACTUM. 

Plea  of,  see  Appeal  and  Ebbob,  1380;  Con- 
tbacts,  124-126. 


NONEXPERT  EVIDENCE. 

See  Evidence,  VII. 


NONINTOXICATING  LIQUORS. 

Regulation  of  sale  of,  see  Constitutional 

Law,  278,  512,  741-743. 
Prohibition    of    sale   of,    see    Intoxicating 

LiQUOBS,  12,  13,  28,  67,  98-113. 
Tax  upon  sale  of,  see  License,  103-106. 


NONJOINDER. 

As  basis  of  nonsuit,  see  Tbial,  696. 


NON-NEGOTIABLE    INSTRUMENTS. 

See  Bills  and  Notes,  I.  d;  20,  68,  78,  105. 


NON  OBSTANTE  VERDICTO. 

See  Judgment,  I.  e,  4. 

♦*-♦ 

NONPAYMENT  OF  DEBTS. 

Actionability  of  charge  of,  see  Libel  ajto 
Slandeb,  59. 


NONRESIDENTS. 


Personal  liability  of,  for  permitting  animals 
to  run  at  large,  see  Animals,  15-17,  38. 

Special  appearance  by,  see  Appeabance,  20. 

Attachment  against,  see  Attachment,  9-11, 
42. 

As  beneficiary  in  charitable  trust,  see  Char- 
ities, 2. 


NONSUIT— NOTARY. 
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Regulations  affecting  sales  by,  as  interfer- 
ence with  commerce,  see  Commerce,  IV. 

What  remedy  available  to,  see  Conflict  of 
Laws,  II. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  II.  a,  2,  a. 

Due  process  of  law  as  to,  see  Constitution- 
al Law,  587,  607,  608. 

Statute  authorizing  sale  of  property  of  non- 
resident heirs,  see  Constitutional 
Law,  608. 

Jurisdiction  over,  see  Courts,  I.  b. 

Right  to  maintain  action  for  death  of  rela- 
tive, see  Death,  12-19. 

Jurisdiction  of  divorce  suit  by  or  against, 
see  Divorce  and  Separation,  II. 

Retaining  character  of,  after  entering  state 
while    retaining    foreign    domicil,    see 

DOMICIL,    5. 

Right  to  act  as  executor,  see  Exeoutobs 
AND  Administrators,  7-9.  / 

Revocation  of  authority  of  administrator 
upon  motion  of  nonresident  brother  of 
intestate,  see  Executors  and  Adminis- 
trators, 35. 

Right  of,  to  exemption,  see  Exemptions, 
22-24. 

Garnishment  of,  see  Garnishment,  I.  d. 

Garnishment  of  debt  due  to,  see  Constitu- 
tional Law,  607;  Injunction,  291. 

Necessity  of  personal  service  upon,  or  ap- 
pearance by,  to  sustain  judgment,  see 
Judgment,  18-20. 

Validity  of  judgment  by  confession  against, 
see  Judgment,  11. 

Conclusiveness  of  finding  of  nonresidence, 
see  Judgment,  121. 

Levy  on  property  of,  see  Levy  and  Seizure, 
9. 

Validity  as  against,  of  ordinance  forbidding 
use  of  unlicensed  vehicles  on  street,  see 
License,  76. 

Discrimination  against,  in  license  tax,  see 
Commerce,  IV.  c;  License,  90-93; 
Municipal  Corporations,  434. 

Running  of  limitations  in  favor  of,  see  Limi- 
tation of  Actions,  II.  1. 

Bringing  into  proceeding  as  parties,  see 
Parties,  212. 

Right  of  receiver  to  credit  due  from,  see 
Receivers,  23. 

School  privileges  of,  see  Schools,  6-8,  15. 

As  ground  for  set-off,  see  Set-Off  and 
Counterclaim,  7. 

Tax  on  property  of,  see  Taxes,  II. 

Transfer  tax  on  property  of,  see  Taxes, 
326,  340-349,  351,  354,  355,  356,  358. 

Tax  on  transfer  of  certificates  of  stock 
owned  by,  see  Taxes,  366. 

Computation  of  time  during  which  nonresi- 
dent may  operate  automobile  without 
license,  see  Time,  8. 

Venue  of  prosecution  of  libel  by,  see  Venue, 
18. 

Duty  of  municipality  for  operating  water- 
works with  respect  to  nonresidents,  see 
Waters,  346. 

Probate  of  will  of,  see  Wills,  108-113. 

Service  on,  generally,  see  Writ  and  Pro- 
cess, 21,  26-28,  31. 

Service  by  publication  on,  see  Writ  and 
Process,  II.  c. 
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1.  One  who  has  been  out  of  the  state 
for  eighteen  months,  with  no  intention  of  re- 
turning, or  with  the  intention  of  returning 
at  some  indefinite  time  in  the  future,  as  cir- 
cumstances may  dictate  or  permit,  may  be 
proceeded  against  as  a  nonresident,  al- 
though he  may  not  intend  to  abandon  his 
domicil  in  the  state.  Hollander  v.  Central 
Metal  &  S.  Co.  23:  1 135,  71  Atl.  442,  109 
Md.  131. 


NONSUIT. 


Cure  or  waiver  of  error  in  denying  motion 
for,  see  Appeal  and  Error,  868-870. 

See  also  Dismissal  ob  Discontinuance,  3; 
Trial,  II.  d,  2. 


NONSUPPORT. 


Of  wife,  see  Courts,  29,  30 ;  Criminal  Law, 
208,  244,  282;  Divorce  and  Sepaba- 
noN,  25,  36,  37;  Husband  and  Wife, 
IV. 


NONUSER. 


Loss  of  easement  by,  see  Easements,  92- 

94. 
Of  street  or  alley,  sec  Highways,  412. 
Of  water,  effect  of,  see  Waters,  252. 


NON"WAIVER  AGREEMENT. 

Of  bankrupt  and  receiver  of  his  property 
with  insurance  company,  see  Bank- 
ruptcy, 31. 


NOON. 

Meaning  of  term,  see  Evidence,  1544;  In- 
surance, 183. 


NOTARY. 

Acknowledgment  before,  see  Acknowledg- 
ment. 

Effect  of  failure  to  file  autograph  signature, 
see  Acknowledgment,  5. 

Delivery  by  bank  of  check  to,  for  protest, 
see  Bills  and  Notes,  65. 

Competency  of,  to  protest  note,  see  Bills 
AND  Notes,  100. 

Power  of,  to  punish  for  contempt,  see  Con- 
tempt, 81. 

Use  of  information  obtained  in  oflScial  ca- 
pacity to  tmderbid  bidder  for  public 
work,  see  Contbacts,  615. 

Right  to  take  testimony,  see  Depositions, 
5. 
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Forgery  by,  of  certificate  of  acknowledg- 
ment, see  Forgery,  11. 

Effect  of  presence  of,  at  execution  of  will, 
see  WiLS,  21,  22, 

1.  Although  a  notary  public  or  other 
person  who  knowingly  co-operates  in  the 
manufacture  and  inscription  in  the  convey- 
ance oflice  of  fictitious  and  fraudulent  titles 
to  real  estate,  without  the  knowledge  or 
consent  of  the  owner,  may  be  held  liable  in 
damages  to  such  owner;  yet  where  a  person 
appearing  before  a  notary  is  identified  by 
another  person,  known  to  the  notary,  and 
whom  he  has  no  reason  to  suspect  of  wrong- 
doing, the  fact  that  the  notary  in  good 
faith  receives  the  acknowledgment  of  the 
person  so  appearing  to  an  act  or  conveyance 
or  other  instrument,  does  not  subject  him 
to  liability  for  damages,  though  such  per- 
son be  not  the  person  whom  he  was  repre- 
sented and  believed  to  be.  Howcott  v.  Talen, 
49:  45,  63  So.  376,  133  La.  845.  (Annotated) 
Eligibility  of  ixroman. 

2.  The  office  of  notary  public  is  public 
and  governmental,  and  cannot,  at  common 
law,  be  held  by  a  woman.  Re  Opinion  of 
Justices,  5:  415,  62  Atl.  969,  73  N.  H.  621. 

(Annotated) 


NOTES. 


See  BitLS  and  Note:s. 


NOTICE. 

/.  In  general,  1—19. 
II.  Imputed, 

,^j         a.  By  Tcnoivledge  of  agent  or  rep- 
resentative, 20—63. 
h.  By    possession     or    servitude, 
64-78. 

As  condition  precedent  to  right  of  action, 
see  Action  ob  Suit,  31. 

Of  adverse  claim  to  property,  see  Adverse 
Possession,  46,  51,  55,  70. 

To  owner  of  defects  in  grand  stand,  see 
Amusements,  4. 

Of  vicious  disposition  of  animal,  see  Ani- 
mals, 18,  33-36;  Evidence,  453,  2109. 

Of  appeal,  see  Appeal  and  Error,  III.  e. 

Of  filing  and  service  of  statement  of  facts, 
see  Appeal  and  Error,  214. 

Of  election  to  try  case  to  jury,  see  Appeal 
and  Error,  ]509. 

Acceptance  of  notice  to  take  deposition  as 
appearance,    see  Appearance,   3. 

Assignment  of  book  accounts  without  no- 
tice to  debtor,  see  Assignment,  28. 

Before  expulsion  from  association,  see  As- 
sociations, 9. 

Implied  notice  of  attorney's  lack  of  author- 
ity to  compromise  action,  see  Attob- 
NETS,  46. 

At  auction  sale,  of  restrictions  on  building, 
see  Auctions,   6-8. 

To  manufacturer  of  automobile  of  defect 
therein,   see  Negligence,   51. 
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Of  creditor  that  transfer  by  debtor  would 
effect  preference,  see  Bankruptcy,  71- 
79. 

To  bankrupt  during  interval  between  ad- 
judication in  bankruptcy  and  appoint- 
ment of  trustee,  sufficiency,  see  Bank- 
ruptcy, 109. 

To  bank  directors,  see  Banks,  45. 

Bank's  notice  of  ward's  rights  in  certificate 
of  deposit,  see  Banks,  68. 

To  depositor  of  adverse  claim  to  deposit, 
see  Banks,  69. 

That  note  is  held  for  collection,  see  Banks, 
165. 

To  savings  bank  of  loss  of  deposit  book,  see 
Banks,  233,  235. 

Of  nonpayment  of  note,  see  Bills  and 
Notes,  IV.;  Conflict  of  Laws,  22-20. 

Of  rights  of  third  persons  in  note  taken  by 
assignment,  see  Bills  and  Notes,  V.  b, 
2. 

Of  breach  of  building  contract  to  surety 
company,  see  Bonus,  31. 

Of  tax  sale,  liability  on  officer's  bond  for 
failure  to  give,  see  Bonds,  46. 

Of  election  on  question  of  issuing  municipal 
bonds,  see  Bonds,  89-94. 

Of  intention  to  retire  county  bonds  before 
maturity,  see  Interest,  39. 

Of  date  of  intended  sailing,  failure  of  pas- 
senger to  give  to  steamboat  company, 
see  Carriers,  39. 

To  passenger  that  catch  on  window  is  de- 
fective, see  Carriers,  332. 

Effect  of,  to  impose  upon  passengers  risk 
of  attempting  to  change  seats  by  use  of 
running  board,  see  Carriers,  377. 

To  carrier  of  danger  of  crowding  at  station, 
see  Carriers,  502. 

To  carrier  that  woman  ejected  from  station 
is  in  no  condition  to  face  storm,  see 
Carriers,  618,  619. 

Of  arrival  of  property  shipped,  see  Cab- 
biers,  III.  d,  2. 

Of  limitation  of  carrier's  liability,  see  Cab- 
RIERS,  725. 

To  carrier's  agent  of  expected  arrival  of 
corpse,  see  Carriers,  823. 

By  carrier  of  intent  to  sell  goods  transport- 
ed, see  Carriers,  833,  834;  Evidence, 
665;  Trover,  26. 

To  carrier  of  value  of  contents  of  parcel 
left  at  check  room,  see  Carriers,  692. 

To  carrier  of  probable  injury  from  delay  in 
transportation,  see  Carriers,  861,  871, 
872;  Damages,  280. 

To  carrier  as  to  custom,  see  Cabbiebs,  861. 

By  carrier  to  shipper  of  change  of  custom, 
see  Carriers,  784,  785,  910. 

To  intermediate  lien  holders  or  sale  by  mort- 
gagor of  chattels,  see  Chattel  Mort- 
gages, 24. 

Sufficiency  of,  to  entitle  mortgagee  of  per- 
sonalty to  exercise  power  of  sale,  see 
Chattel  Mortgage,  65. 

Of  delay  in  transmission  of  check  for  pre- 
sentation, see  Checks,  24. 

What  amounts  to  dishonor  of  check  requir- 
ing notice  to  indorser,  see  Checks,  29. 

Of  infirmity  in  contract  to  purchaser  of 
check,  see  Checks,  42,  43. 
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Conflict  of  laws  as  to  limitation  of  time  for, 
see  Conflict  of  Laws,  154. 

Of  injunction,  see  Contempt,  41,  52,  55- 
57;  Judgment,  243. 

Implied  contract  to  pay  for  publication  of, 
see  Contracts,  47,  48. 

Of  acceptance  of  contract,  see  Contracts, 
170. 

To  terminate  contract  for  personal  services, 
necessity  of,  see  Contracts,  717. 

To  corporation  of  acts  of  agent,  necessity  of, 
see  Corporations,  56. 

'Of  termination  of  office  of  president  of  cor- 
poration, see  Corporations,   135. 

To  purchaser  of  corporate  stock,  see  Cor- 
porations, 293. 

-As  condition  precedent  to  fixing  liability  of 
stockholders,  see  Corporations,  365. 

Of  stockholders'  meeting,  see  Corporations, 
372,  373. 

EfTect  of  want  of,  to  relieve  county  from 
expense  of  medical  attention  to  indigent 
nonresident  therein,  see  Counties,  20. 

'Of  Federal  and  local  statutes  as  to  irriga- 
tion ditches  across  public  lands,  see 
Covenants  and  Conditions,  61. 

Of  restrictive  covenants,  see  Covenants  and 
Conditions,   110,   111,   115. 

Knowledge  as  element  of  crime,  see  Crim- 
inal Law,  13-16,  18. 

Failure  to  prove  absence  of  knowledge  by 
grand  jury  as  stated  in  indictment,  see 
Criminal  Law,  67;  Evidence,  94. 

Of  taking  of  deposition,  see  Depositions, 
9. 

Of  application  to  dismiss  suit,  see  Dis- 
missal OR  Discontinuance,  8. 

Of  drainage  proceeding,  want  of,  see  Drains 
AND  Sewers,  8. 

Of  easement,  see  Covenants  and  Condi- 
tions, 61,  64;  Easement,  97. 

Of  claim  for  mesne  profits  in  ejectment,  see 
Ejectment,  23. 

Of  character  of  insulation,  see  Electricity, 
18,  85. 

In  condemnation  proceeding,  see  Appeal 
and  Error,  722;  Eminent  Domain, 
125-131. 

As  affecting  right  to  raise  estoppel,  see 
Estoppel,   53-58,   180,  265. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  II.  e,  5;  Trial,  211;  Wills, 
138. 

Evidence  of,  generally,  see  Evidence,  XI.  d. 

To  produce  document  in  adversary's  pos- 
session, see  Evidence,  733. 

Sufficiency  of  evidence  of,  see  Evidence, 
2179,  2218,  2219. 

Of  appointment  of  administrator,  see  Ex- 
ecutors and  Administrators,  20. 

To  executor,  before  surcharging  of  account, 
see  Executors  and  Administrators, 
130. 

Of  claim  of  exemption,  see  Exemptions,  4. 

Knowledge  of  person  making  fraudulent 
representations,  see  Fraud  and  Deceit, 
IV. 

Knowledge  of  person  defrauded,  see  Fraud 
and  Deceit,  IV. 

Of  fraud  in  conveyance,  see  Feaudui.ent 
Conveyances,  IV. 
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To  creditors  of  sale  of  stock  of  goods  in 
bulk,  see  Constitutional  Law,  530, 
531;  Fraudulent  Conveyances,  18-21. 

Of  garnishment  proceeding  to  principal,  see 
Garnishment,  53. 

Of  acceptance  of  guaranty,  see  Guaranty, 
11-16. 

Of  default  to  guarantor,  see  Guaranty,  30. 

To  ward,  presumption  of  giving,  see  Evi- 
dence, 507. 

Of  defect  in  street,  see  Appeal  and  Error, 
1341;  Highways,  IV,  d,  1;  326,  355- 
368. 

On  discontinuing  highway,  see  Highways, 
239,  403. 

Of  insanity,  see  Pleading,  7;  Pledge  and 
Collateral  Security,  16. 

To  insane  ward  of  application  for  sale  of 
real  property,  see  Incompetent  Per- 
sons, 38,  39. 

Allegation  as  to  knowledge,  in  indictment, 
see  Indictment,  etc.  IL,  b. 

Of  sale  of  infant's  property,  see  Infants, 
102. 

Of  application  to  sell  infant's  estate,  see 
Judgment,  130. 

Of  injury  to  person,  see  Bridges,  19 ;  Death, 
42;    Evidence,    1347;    Highways,    IV. 

d,  2 ;  Insurance,  929-932,  943 ;  Master 
and  Servant,  186-191;  Trial,  655,  656. 

Of  injury  to  property,  see  Carriers,  III. 
g,  4;  Damages,  295. 

To  insurance  agent,   see  Insurance,  39. 

Of  fraud  in  insurance  application,  see  In- 
surance, 152. 

Of  contents  of  insurance  policy,  see  Insur- 
ance, 192. 

To  insurer  of  increase  of  hazard,  see  In- 
surance, 242. 

Knowledge  by  insured  as  to  condition  of 
health,  see  Insurance,  335. 

Of  rules  of  mutual  benefit  society,  see  In- 
surance, 412. 

Of  maturity  of  insurance  premiums,  see  Ap- 
peal AND  Error,  840;  Conflict  of 
Laws,  46;  Insurance,  93,  393-396,  405, 
562. 

Of  loss  or  death,  see  Insurance,  VI.  a. 

Before  cancelation  of  insurance  policy,  see 
Guardian  and  Ward,  9;  Insurance, 
158-163. 

Estoppel  of  insurer  by,  see  Insurance,  V. 
b,  2. 

Not  to  sell  liquor  to  person,  see  Intoxicat- 
ing Liquors,  190. 

Necessity  of,  to  confer  jurisdiction,  see 
Judgment,  I.  c. 

Effect  of  notice  of  action  on  conclusiveness 
of  judgment  therein,  see  Judgment,  II. 

e,  3. 

Necessity  of  actual  notice  of  judgment  on 
substituted  service,  see  Judgment,  351. 

From  index  of  judgment,  see  Judgment, 
IIL  c. 

As  condition  to  entry  of  judgment  by  de- 
fault, see  Judgment,  2. 

On  confession  of  judgment,  see  Judgment, 
11. 

Of  application  for  distribution  of  decedent's 
estate,  see  Judgment,  127.' 

Of  lunacy  proceedings,  see  Judgment,  132- 
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In    administration    proceedings,    see    Judg-  i 
MExNT,  137,  188. 

Of  application  to  revive  lien  of  judgment, 
see  Judgment,  322. 

Of  judicial  sale,  see  Judicial  Sale,  2. 

Of  defect  in  leased  premises,  see  Landlord 
AND  Tenant,  25. 

To  quit,  see  Forcible  Entry  and  Detainer, 
3. 

Of  intention  to  quit,  see  Landlord  and  Ten- 
ant, 97. 

Of  intention  to  terminate  lease,  see  I^nd- 
lord  and  Tenant,  59. 

Of  cause  of  forfeiture  of  lease,  see  Land- 
lord and  Tenant,  82,  83. 

Before  bringing  action  for  libel,  see  Libel 
AND  Slander,  156. 

Revocation  without  notice,  of  permit  to  sell 
milk,  see  License,  34. 

Of  fraud  to  start  running  of  limitations,  see 
Limitation  of  Actions,  II.  e. 

As  to  pendency  of  action,  see  Lis  Pendens. 

As  necessary  to  assumption  of  risk,  see  As- 
sumption of  Risk. 

Effect  of,  on  servant's  assumption  of  risk, 
see  Master  and  Servant,  II.  b,  4. 

Of  lack  of  capacity  of  minor  employee,  see 
Master  and  Servant,  150. 

To  master  of  incompetency  of  servant,  see 
Master  and  Servant,  462. 

To  master  of  infirmity  in  machine,  see 
Master  and  Servant,  335,  338. 

Of  master  of  unsafe  condition  of  running 
board  of  machine,  see  Master  and 
Servant,  726. 

To  mine  operator  of  defect  in  construction 
of  cage,  see  Master  and  Servant,  369. 

By  factory  inspector  to  guard  machinery, 
see  Master  and  Servant,  344. 

Of  mechanic's  liens,  see  Mechanic's  Lxens, 
VIII. 

Of  location  of  mining  claim,  see  Mines,  6,  7. 

Of  excess  in  mining  claim,  see  Mines,  12. 

Of  forfeiture  of  mining  claim  for  nonpay- 
ment of  assessment  work,  see  Mines,  14. 

To  second  mortgagee  of  sale  under  power  by 
third  mortgagee,  see  Mortgage,  113. 

To  purchaser  of  lack  of  authority  to  make 
second  sale  on  mortgage  foreclosure,  see 
Mortgage,  129. 

Before  resale  of  mortgaged  property  upon 
failure  of  first  bidder  to  comply  with 
bid,  see  Mortgage,  142. 

Of  intention  to  redeem  from  foreclosure 
sale,  see  Mortgage,  169. 

•Of  motion,  see  Motions  and  Orders,  6. 

Of  claim  against  city,  see  Municipal  Cor- 
porations, II.  g,  5:  Pleading,  350,  351. 

Of  other's  peril  as  element  of  negligence, 
see  Negligence,  34. 

Of  retailer  selling  stove  polish  which  is 
really  naphtha,  see  Negligence,  66. 

To  owner  of  premises  of  danger  to  children 
coming  thereon,  see  Negligence,  130. 

To  purchaser  of  existing  nuisance  on  prop- 
erty bought,  see  Notsances,  115,  121, 
122. 

Of  nuisance  to  lessee  and  request  to  abate 
it  as  condition  to  right  of  action,  see 
Nuisances,  127. 

Before  removal  from  office,  see  Officers,  69, 
70, 
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To  seller  of  dissolution  of  purchasing  part- 
nership, see  Partnership,  83. 

To  purchaser  of  terms  of  party  wall  agree- 
ment, see  Party  Wall,  4. 

Of  obligation  to  contribute  to  cost  of  party 
wall,  see  Party  Wall,  13. 

Of  price  at  which  patented  article  may  be 
resold,  see  Patents,  4. 

Sufficiency  of,  see  Pleading,  32. 

Time  for  filing  notice  of  amendment  of 
pleading,  see  Pleading,  117. 

Allegation  as  to,  in  pleading,  see  Pleading, 
7,  183,  279,  282,  317,  353,  354,  366, 
384,  387,  516. 

Of  sale  of  pledged  property,  see  Pledge  an» 
Collateral  Security,  25. 

That  broker  acts  as  agent  in  making  sale 
of  property,  see  Principal  and  Agent, 
2. 

Of  agent's  want  of  authority  to  bind  prin- 
cipal, see  Principal  and  Agent,  26. 

Agency  of  person  giving  notice  to  abate  nui- 
sance, see  Principal  and  Agent,  91. 

Of  claims  to  surety  within  certain  time  after 
default,  see  Principal  and  Surettt,  9, 
10. 

Failure  to  give  surety  notice  of  facts  as 
to  surrender  of  note,  see  Principal  and 
Surety,  63. 

Of  local  improvement  assessment,  see  Pub- 
lic Improvements,  57. 

To  railway  company  of  proposed  order  of 
corporation  commission,  see  Public 
Service  Commission,  3. 

To  railroad  that  presence  of  persons  on 
track  may  be  reasonably  expected,  see 
Railroads,  95. 

As  condition  of  railroad  company's  lia- 
bility for  injury  by  fire  spreading  from 
its  right  of  way,  see  Railroads,  194. 

Of  appointment  of  receiver,  see  Receivers, 
6. 

Sufficiency  of,  to  convict  one  of  receiving 
stolen  property,  see  Receiving  Stolen 
Property,  3. 

Of  unrecorded  deed  to  subsequent  purchaser, 
see  Records  and  Recording  Laws,  36, 
37. 

Record  as,  see  Records  and  Recording 
Laws,  III.  d. 

From  recording  of  contract  of  conditional 
sale,  see  Sale,  47. 

To  materialman  of  shortage  in  quantity  and 
defects  in  quality,  see  Sale,  135,  136. 

Waiver  of,  by  conditional  vendee,  see  Sale, 
141. 

As  prerequisite  to  claim  for  damages  for 
breach  of  warranty,  see  Sale,  164. 

To  vendor  of  falsity  of  representations,  see 
Estoppel,  164. 

To  one  purchasing  property  as  to  rights  of 
person  selling,  see  Sale,  228,  233. 

Knowledge  of  conditional  vendor  of  repairs 
to  property  made  at  instance  of  vendee, 
see  Injunction,  247. 

To  seller  of  breach  of  warranty,  see  Sale, 
15-17,  167-169,  171,  172. 

To  one  who  has  warranted  title  to  person- 
alty, to  appear  and  defend  suit  against 
vendee,  see  Sale:,  161. 

As  condition  to  enactment  of  statute,  see 
Statutes,  83. 
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•Of  tax  sale,  see  Proximate  Cause,  23; 
Taxes,  230-233,  238. 

Of  redemption  from  tax  sale,  see  Constitu- 
tional Law,   813-815;    Taxes,   III.  g. 

•Of  addition  to  tax  list,  waiver  of  lack  of,  see 
Taxes,  170,  177. 

•Of  contents  or  importance  of  telegram,  see 
Telegraphs,  II.  c. 

Of  exemption  from  liability  printed  on  back 
of  telegraph  blank,  see  Ielegraphs,  74. 

To  telegraph  company  of  claim  for  dam- 
ages, see  Telegraphs,  72,  76-81. 

•Of  desire  for  extension  of  time  for  removal 
of  timber,  see  Timber,  7. 

•Computation  of  time  for  giving  of,  see 
Time,  11. 

■Question  for  jury  as  to,  see  Trial,  200,  296- 
308,  527. 

Of  trust  to  beneficiary,  see  Trusts,  35. 

Of  application  for  change  of  venue,  necessi- 
ty of  giving  to  prosecuting  attorney, 
see  Venue,  26. 

Posting  of  notices  forbidding  use  of  ponds 
from  which  water  supply  is  taken,  see 
Waters,  128,  129. 

Sufficiency  of,  to  confer  jurisdiction,  see 
Writ  and  Process,  II. 

Necessity  and  sufficiency  of,  to  constitute 
due  process,  see  Constitutional  Law, 
II.  b,  7,  c. 

I.  In  general, 

'(See   also   same   heading   in  Digest   L.R.A. 

1-70.) 

1.  One  is  chargeable  with  knowledge  of 
what  he  could  have  ascertained  by  consult- 
ing the  proper  public  records  and  officials. 
Williams   v.    Woodruff,    5:  986,   85   Pac.   90, 

.35  Colo.  28. 

2.  One  who  purchases  land  with  knowl- 
edge of  such  facts  as  would  put  a  prudent 
man  upon  inquiry,  which,  if  prosecuted  with 
ordinary  diligence,  would  lead  to  actual  no- 
tice of  rights  claimed  adversely  to  his  ven- 
-dor,  is  guilty  of  bad  faith  if  he  neglects  to 
make  such  inquiry,  and  is  chargeable  with 
the  actual  notice  he  would  have  received. 
•Cooper  V.  Flesner,  23:  1180,  103  Pac.  1016, 
24  Okla.  47. 

3.  A  purchaser  of  land  who  agrees  to 
Accept  a  title  commencing  with  a  possessory 
or  squatting  title  acquired  within  40  years 
prior  to  the  purchase,  when  entitled  to  de- 
mand a  title  of  40  years,  is  affected  with 
constructive  notice  of  restrictive  covenants 
affecting  the  land,  entered  into  within  the 
40  years  by  an  owner  before  the  squatter 
took  possession.     Re  Nisbet,  2  B.  R.  C.  844, 

[1906]  1  Ch.  386.  Also  Reported  in  75  L, 
J.  Ch.  N.  S.  238,  54  Week.  Rep.  286,  94 
L.  T.  N.  S.  297,  22  Times  L.  R.  234, 

4.  That  one  bought  a  farm  from  a  rela- 
tive without  personal  inspection  is  not  suffi- 
cient to  charge  him  with  knowledge  of  the 
fraud  by  which  his  grantor  is  alleged  to 
have  secured  it.  Younger  v.  Hoge,  18:  94, 
111  S.  W.  20,  211  Mo.  444. 

5.  The  fact  that  diligent  inquiry  would 
have  led  to  facts  disclosing  community 
rights  in  property  sold  by  one  represent- 
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ing  himself  to  be  a  single  man  is  not 
enough  to  charge  the  purchaser  with  no- 
tice of  the  rights  of  the  wife,  if  there  was 
no  fact  or  circumstance  which  raised  a 
duty  to  inquire.  Daly  v.  Rizzutto,  29:  467, 
109  Pac.  276,  59  Wash.  62. 

6.  That  one  becomes  surety  for  a  broker 
to  the  extent  of  thousands  of  dollars  does 
not  charge  him  with  notice  that  customers' 
notes  taken  as  collateral  security  were  exe- 
cuted in  gaming  transactions.  Holzbog  v. 
Bakrow,  50:  1023,  160  fcs.  W.  792,  156  Ky. 
161. 

7.  A  purchaser  of  stock  in  a  foreign 
corporation  is  chargeable  with  notice  that 
the  statutes  under  which  the  corporation 
is  organized  provide  for  a  transfer  of 
shares  by  court  order  under  certain  con- 
ditions, although  his  certificate  provides 
that  no  transfer  of  the  stock  can  be  regis- 
tered without  production  of  the  certificate, 
so  that,  in  case  the  stock  is  transferred  on 
the  books  of  the  corporation  to  a  subse- 
quent purchaser  by  an  order  of  court,  ac- 
cording to  the  provisions  of  the  statute, 
he  cannot  subsequently  compel  the  cor- 
poration to  transfer  the  stock  to  himself. 
Shaw  V.  Goebel  Brew.  Co.  45:  1090,  202 
Fed.  408,  120  C.  C.  A.  470. 

8.  Notice  to  remaindermen  to  lay  a 
sidewalk  is  not  shown  by  the  recitals  in  the 
lien  that  the  claim  is  for  a  certain  amount, 
being  the  debt  of  the  life  tenant  and  heirs 
of  a  certain  person  who  are  the  remainder- 
men, the  paving  being  done  upon  failure  of 
the  said  life  tenant  et  al.  to  do  the  same 
after  due  and  regular  notice  to  them  so  to 
do.  Meanor  v.  Goldsmith,  10:  342,  65  Atl. 
1084,  216  Pa.  489. 

9.  Although  a  rumble  seat  is  so  inse- 
curely fastened  to  an  automobile  that  slight 
examination  would  disclose  its  danger,  the 
purchaser  will  not  be  charged  with  notice 
of  it,  so  as  to  relieve  the  manufacturer 
from  liability  for  injury  to  a  third  person 
through  its  attempted  use,  if  the  purchaser 
was  assured  by  the  manufacturer  that  it 
was  safe,  and  thereby  induced  not  to  make 
an  examination.  Olds  Motor  Works  v. 
Shaffer,  37:  560,  140  S.  W.  1047,  145  Ky. 
616. 

10.  A  railroad  company  will  be  charged 
with  notice  of  a  custom  of  its  employees 
which  has  continued  for  six  months,  to 
cross  its  yards  to  save  time  in  going  to  and 
from  their  meals.  Farris  v.  Southern  R. 
Co.  40:  1 115,  66   S.  E.  457,   151   N.   C.  483. 

11.  An  experienced  railroad  employee 
placed  in  charge  of  a  wrecked  engine  which 
is  being  removed  to  the  shops  for  repairs, 
and  from  which  the  cab  and  hand  holds 
which  were  attached  thereto  were  removed, 
is  charged  with  notice  of  such  removal. 
Southern  R.  Co.  v.  Lyons,  25:335,  169  Fed. 
557,  95  C.  C.  A.  55. 

12.  To  constitute  constructive  notice  to 
a  master  of  general  reputation  for  drunken- 
ness of  a  physician  employed  by  him  to 
treat  his  employees,  the  reputation  must  be 
so  general  and  notorious  that  ignorance  of 
it  shows  neglect  of  the  master's  duty,  rep- 
utation confined  to  a  small  number  of  the 
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master's  employees  not  being  sufficient, 
(iuy  V.  Lanark  Fuel  Co.  48:  536,  79  S.  E. 
i>41,  72  VV.  Va.  728. 

13.  An  experienced  contractor  request- 
ing bids  for  material  for  two  roofs,  who 
receives  a  bid  many  hundred  dollars  less* 
than  the  material  would  cost,  with  knowl- 
edge that  other  bidders  have  misinterpreted 
the  specifications  as  calling  for  material 
for  only  one  roof,  is  put  upon  inquiry 
whether  not  the  bidder  was  not  laboring 
under  a  mistake  as  to  the  quantity  of  ma- 
terial wanted.  Hudson  Structural  Steel 
Co.  V.  Smith  &  Rumery  Co.  43:  654,  85  Atl. 
384,  110  Me.  123. 

14.  Notice  of  the  dangerous  character  of 
an  opening  in  a  flume  may  be  imputed  to 
a  municipal  corporation  if  it  has  been  per- 
mitted to  remain  open  continuously  for  two 
or  three  weeks  before  an  accident  occurs. 
Bjork  V.  Tacoma,  48:  331,  135  Pac.  1005, 
76  Wash.  225. 

15.  A  statement  by  a  patient  being  pre- 
pared for  a  physician's  services,  to  the 
nurse,  that  the  patient  is  not  to  be  operated 
upon,  but  merely  examined  under  ether,  is 
not,  even  upon  the  assumption  that  the 
nurse  is  the  servant  of  the  hospital,  notice 
to  the  latter  that  the  surgeon  intends  to 
perform  an  operation  against  instructions. 
SchloendorfiF  v.  Society  of  New  York  Hos- 
pital, 52:  505,  105  N.  E.  92,  211  N.  Y.  125. 

16.  Adverse  claimants  whom  plaintiff 
"knows  or  of  whom  he  has  been  informed," 
who  must,  under  a  statute  providing  for  the 
re-establishment  of  lost  record  titles  to  real 
estate,  be  designated  and  served  with  notice, 
include  all  of  whom  he  would,  by  reasonable 
inquiry,  have  had  knowledge  or  information. 
Title  &  Document  Restoration  Co.  v.  Kerri- 
gan, 8:  682,  88  Pac.  356,  150  Cal.  289. 
Notice  to  bank. 

See  also  infra,  33,  37,  40-43. 

17.  The  former  president  of  a  bank  in  the 
name  of  which  a  purchase-money  mortgage 
was  taken  by  its  cashier  upon  sale  of  his 
own  property  is  not,  when  accepting  in  his 
capacity  of  cashier  of  another  bank  such 
mortgage  from  the  cashier  of  the  former  as 
security  for  the  indebtedness  of  such  cashier, 
charged  with  notice  that  the  bank  of  which 
he  formerly  was  president  may  have  an  in- 
terest in  the  mortgage,  when  he  knows  that 
the  property  on  which  it  is  given  belongs 
to  the  cashier.  First  Nat.  Bank  v.  Gunhus, 
9:  471,  110  N.  W.  611,   133  Iowa,  409. 

18.  Where  the  cashier  of  a  bank  to 
which  he  is  personally  indebted,  as  treas- 
urer of  another  corporation,  draws  checks 
upon  it  payable  to  the  bank,  and  uses  them 
to  pay  such  indebtedness,  the  checks,  by 
their  form,  of  themselves,  operate  as  no- 
tice to  the  bank  of  a  misappropriation  of 
the  funds  of  the  other  corporation,  so  that 
the  bank  cannot  predicate  a  liability  there- 
on. Emerado  Farmers'  Elevator  Co.  v. 
Farmers'  Bank,  29:  567,  127  N.  W.  522,  20 
N.  D.  270. 

Of   railroad   company   to   employee   of 
express   company. 

19.  The  mere  fact  that  an  express  mes- 
senger, while  discharging  his  duties,  rides 
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upon  a  train  without  paying  fare,  does  not 
charge  him  with  notice  that  the  contract 
under  which  he  is  carried  absolves  the  rail- 
road company  from  liability  for  negligently 
injuring  him.  Robinson  v.  St.  Johnsbury  & 
L.  C.  R.  Co.  9:  1249,  66  Atl.  814,  80  Vt.  129. 

II.  Imputed. 

Imputing  knowledge  ascertainable  from  rec- 
ord, see  supra,  1. 

To  purchaser  of  note,  see  Bills  and  Notes, 
178. 

Imputed  notice  of  statute,  see  Estoppex,. 
54. 

Burden  of  proof  as  to,  see  Evidence,  196. 

Of  exceeding  of  authority  by  local  lodge  of 
benefit  society,  see  Insurance,  595. 

Imputing  to  attorney  knowledge  of  defects 
in  legal  proceedings  for  sale  of  prop- 
erty taken  under  his  directions,  see 
Judicial  Sale,  9. 

Of  limitation  of  powers  of  board  of  educa- 
tion, see  Schools,  35. 

Notice  or  facts  putting  purchaser  of  real 
property  on  inquiry,  generally,  see 
Vendor  and  Purchaser,  104-108. 

a.  By  Tcnowledge  of  agent  or  represen- 
tative. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Effect  of  presumption  of  principal's  notice 
of  fraud  of  agent  on  his  standing  in  a 
court  of  equity,  see  Equity,  142. 

Burden  of  proving  agent's  authority  to  re- 
ceive notice,  see  Evidence,  172. 

Of  defects  in  street,  see  Highways,  188^ 
386-389. 

Notice  to  mine  captain  as  notice  to  mining 
company,  see  Master  and  Servant,. 
737. 

Notice  of  servant  as  to  vicious  character  of 
animal  as  notice  to  master,  see  Masteb 
AND  Servant,  862. 

Who  is  agent  for  purpose  of  receiving  no- 
tice, see  Principal  and  Agent,  4. 

20.  A  principal  is  not  charged  with  no- 
tice to  his  agent  in  a  transaction  in  which 
it  is  to  the  agent's  interest  to  withhold  in- 
formation from  him.  Wilson  Lumber  & 
Mill.  Co.  v.  Atkinson,  49:  733,  78  S.  E,  212, 
162  N.  C.  298. 

21.  Where  an  agent's  duty  to  his  prin- 
cipal is  opposed  to  or  conflicts  with  his 
own  interest,  or  that  of  another  person  for 
whom  he  acts,  the  law  will  not  impute 
his  knowledge  gained  in  such  transaction 
to  such  principal.  First  Nat.  Bank  v.  Ger- 
man American  Ins.  Co.  38:  213,  134  N.  W. 
873;  23  N.  D.  139. 

22.  Notice  of  the  pendency  of  bankruptcy 
proceedings  to  an  attorney  who  is  employed 
to  prosecute  a  claim  against  the  bankrupt 
in  the  state  courts  is  not  notice  to  a  duly 
authorized  attorney,  within  the  meaning  of 
the  bankruptcy  law,  so  as  to  bind  the  cred- 
itor by  the  bankruptcy  proceedings  in  which 
his  claim  was  not  scheduled,  where  the  at- 
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torney  has  no  authority  to  represent  the 
creditor  in  the  bankruptcy  proceedings. 
Strickland  v.  Capital  City  Mills,  7:  426,  54 
S.  E.  220,  74  S.  C.  16. 

23.  Notice  to  an  attorney  who  has  re- 
ceived an  assignment  of  a  portion  of  a  judg- 
ment to  secure  his  compensation  of  bank- 
ruptcy proceedings  against  the  judgment 
debtor  is  not  notice  to  the  judgment  creditor, 
so  as  to  bind  him  by  the  bankruptcy  pro- 
ceedings. Strickland  v.  Capital  City  Mills, 
7:  426,  54  S.  E.  220,  74  S.  C.  16. 

24.  A  nurse  in  a  hospital  is  not  its  serv- 
ant within  the  rule  that  notice  to  her  will 
be  notice  to  it.  SchloendorfT  v.  Society  of 
New  York  Hospital,  52:  505,  105  N.  E.  92, 
211  N.  Y.  125. 

25.  A  servant  wlio  is  authorized  by  his 
master  to  employ  and  to  discharge  other 
servants,  and  to  assign  their  duties,  is,  to 
the  extent  of  such  authority,  the  agent  of 
the  master;  and  whatever  knowledge  he 
may  have  of  matters  pertaining  to  the 
ability  and  capacity  of  a  servant  employed 
by  him  to  perform  a  particular  kind  of 
work,  and  to  comprehend  and  avoid  the 
dangers  incidental  thereto,  will  be  imputed 
to  the  master.  Ewing  v.  Lanark  Fuel  Co. 
29:  487,  65  S.  E.  200,  65  W.  Va.  726. 

26.  A  master  will  be  chargeable  with  no- 
tice of  the  defective  piling  of  lumber  which 
is  done  under  the  immediate  supervision  of 
his  foreman.  McCormick  Harvesting  Mach. 
Co.  v.  Zakzewski,  4:  848,  77  N.  E.  147,  220 
111.  522. 

27.  Notice  to  a  superintendent  of  the 
characteristics  of  a  machine,  rendering  it 
specially  dangerous  to  persons  operating  it, 
will  not  lose  its  effect  as  notice  thereof  to 
the  master  by  a  change  of  superintendents. 
Fleming  v.  Northern  Tissue  Paper  Mil),  15: 
701,  114  N.  W.  841,  135  Wis.  157. 

28.  The  knowledge  as  to  the  forgery  of 
an  indorsement  on  a  draft  gained  by  an 
agent  with  authority  "to  try  and  collect" 
the  amount  of  it  from  the  one  perpetrating 
the  forgery  is  that  of  the  principal  so  as 
to    estop    him    from    looking    to    the    bank 

/^which  cashed  the  draft,  if  notice  of  the 
forgery  is  not  given  it  until  after  it  has 
parted  with  the  securities  from  which  it 
might  otherwise  have  protected  itself. 
Brown  v.  People's  Nat.  Bank,  40:  657,  136 
N.   W.    506,    170   Mich.    416. 

29.  Notice  of  dissolutionref  a  firm  of  cus- 
tomers given  to  a  traveling  salesman  will 
bind  his  principal  where  he  is  his  sole  rep- 
resentative in  the  section  where  the  firm 
does  business,  reports  references  given  by 
new  customers  and  dissolution  of  partner- 
ships, and  sometimes  receives  payments  on 
account.  Jenkins  Bros.  Shoe  Co.  v.  Ren- 
frew, 25:  231,  66  S.  E.  212,  151  N.  C.  323. 

(Annotated) 

30.  Notice  to  the  agent  of  a  nonresident 
landowner  of  the  pendency  of  an  action  af- 
fecting the  land  is  not  sufficient  to  charge 
the  principal,  where  the  principal,  as  far  as 
possible,  had  personal  charge  of  the  busi- 
ness, but  employed  the  agent  to  look  after 
the  business  in  his  absence,  with  authority  j 
to  employ  counsel  if  the  principal's  inter- 
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ests    were    jeopardized    by    an    action    and 
there    was    not    time    to    get    instructions 
from  him.     Dunlap  v.  Gibson,  31:  1071,  112 
Pac.  598,  83  Kan.  757. 
When  kneinrledge  acquired. 

31.  The  rule  that  a  corporation  is  bound 
by  the  knowledge  of  its  agent  only  when  it 
was  acquired  in  the  course  of  his  agency 
does  not  apply  where  the  agent  is  the  presi- 
dent and  general  manager  and  almost  sole 
owner  of  the  corporation,  and  the  trans- 
action is  for  the  joint  benefit  of  himself 
and  the  corporation ;  and  it  is  immaterial 
that  the  knowledge  was  gained  before  the 
organization  of  the  corporation  for  which 
he  is  acting.  Lea  v.  Iron  Belt  Mercantile 
Co.  8:  279,  42  So.  415,  147  Ala.  421. 

32.  The  knowledge  of  an  agent  casually 
obtained  is  chargeable  to  a  principal  by 
whom  he  is  afterwards  employed,  whenever 
the  principal,  if  acting  himself,  or,  if  a  cor- 
poration, when  acting  through  some  other 
agent,  would,  in  the  natural  course  of 
events,  acquire  the  knowledge,  or  would  be 
put  upon  such  inquiry  as  is  the  equivalent 
of  notice.  Vulcan  Detinaing  Co.  v.  Ameri- 
can Can  Co.  (N.  J.  Err.  &  App.)  12:  102, 
67  Atl.  339,  72  N.  J.  Eq.  387. 

Of  agent's  o^irn  wrong. 

Imputing    notice    of    cashier    to    bank,    see 

Banks,  43. 
Imputing  knowledge  of  insurance  agent  to 

company,  see   Insurance,  V.  b,  2. 

33.  Knowledge  by  one  of  the  officials  of 
a  bank,  acquired  in  a  capacity  other  than 
as  its  representative,  relating  to  infirmity 
in  commercial  paper  offered  for  discount, 
is  not  notice  to  the  bank,  when  that  official 
is  also  an  officer  of  the  corporation  seeking 
the  discount,  and  has  an  interest  in  the 
transaction  so  adverse  to  the  bank  that  the 
reasonable  presumption  is  that  he  would 
not  communicate  the  knowledge  to  it. 
American  Nat.  Bank  v.  Ritz,  40:  156,  74 
S.  E.  679,  70  W.  Va.  409. 

34.  Knowledge  by  one  in  charge  of  the 
sales  agency  of  another,  who  resides  in  an- 
other state,  that  he  is  overdrawing  the  bank 
account  of  the  agency,  is  not  notice  to  the 
principal.  Merchants'  Nat.  Bank  v.  Nich- 
ols &  S.  Co.  7:  752,  79  N.  E.  38,  223  111.  41. 

35.  A  bank  depositor  who  intrusts  the 
examination  of  the  pass  books  and  returned 
vouchers  to  an  agent,  who  has  been  guilty 
of  raising  its  checks,  is  charged  with  such 
knowledge  as  he  has  in  making  the  exami- 
nation. First  Nat.  Bank  v.  Richmdhd  Elec- 
tric Co.  7:  744,  56  S.  E.  152,  106  Va.  347. 

( Annotated ) 

36.  While  knowledge  of  forged  or  fraudu- 
lently altered  checks,  possessed  by  the  sec- 
retary of  a  company,  from  the  fact  that  he 
was  the  forger,  is  not  attributable  to  the 
company,  yet  it  is  chargeable  with  such 
knowledge  as  an  examination  of  the  checks 
which  were  returned  to  the  secretary  of  the 
company  when  its  bank  book  was  written 
up  would  have  imparted  to  an  honest  clerk 
or  employee,  previously  unaware  of  the  for- 
gery. National  Dredging  Co.  v.  President, 
etc.,  of  Farmers'  Bank,  16:  593,  69  Atl.  607, 
6  Penn.  (Del.)  580. 
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37.  A  bank  is  chargeable  with  the  knowl- 
edge of  its  cashier,  who.  as  executor  of  an 
estate,  has  drawn  a  check  upon  its  account 
in  the  bank  and  with  it  procured  a  certifi- 
cate of  deposit  from  another  bank,  when  he 
deposits  such  certificate  to  his  own  account 
and  proceeds  to  check  against  it  for  his 
own  purposes,  that  he  is  misapplying  the 
funds  of  the  estate,  and  it  will  be  required 
to  make  good  the  amount  to  the  account  of 
the  estate.  Lowndes  v.  Citv  Nat.  Bank, 
22:  408,  72  Atl.  150,  82  Conn.  8. 

38.  That  one  attempting  to  use  a  corpo- 
ration's bank  account  to  misappropriate 
funds  of  his  ward  is  its  treasurer  and  man- 
aging officer  does  not  alter  the  rule  that  the 
corporation  is  not  chargeable  with  knowl- 
edge of  its  agent  when  he  is  engaged  in  com- 
mitting an  independent  fraudulent  act  on 
his  own  account,  and  the  facts  to  be  im- 
puted relate  to  this  fraudulent  act.  Brook- 
house  V.  Union  Pub.  Co.  2:  993,  62  Atl.  219, 
73  N.  H.  368.  (Annotated) 

39.  A  corporation  is  not  chargeable  with 
notice  that  its  treasurer  is  misappropriat- 
ing money  belonging  to  his  ward  by  the 
fact  that  he  indorses,  as  guardian,  certifi- 
cates of  deposit  and  drafts  payable  to  him 
as  such,  and  directs  the  assistant  treasurer 
to  deposit  them  in  the  company's  bank  ac- 
count, while  the  entries  in  the  company's 
books  are  in  the  treasurer's  own  name,  so 
that  the  most  attentive  inspection  would 
not  disclose  that  any  of  the  ward's  money 
was  passing  through  the  bank's  account. 
Brookhouse  v.  Union  Pub.  Co.  2:  993,  62 
Atl.  219,  73  N.  H.  368. 

40.  The  knowledge  of  an  officer  of  a 
bank,  who  is  also  a  member  of  its  discount 
committee,  and  who  ofi'ers  to  the  banl<:  a 
note  which  he  had  secured  by  fraud,  but 
who  withdraws  from  the  committee  meet- 
ing while  the  question  of  the  acceptance  of 
the  note  is  imder  consideration,  is  not  im- 
putable to  the  bank,  so  as  to  prevent  its 
enforcing  the  note.  Lilly  v.  Hamilton 
Bank,  29:  558,  178  Fed.  53,  102  C.  C.  A. 
1.  (Annotated) 

41.  Where  the  cashier  of  a  bank,  who 
has  the  entire  management,  control,  and 
conduct  of  its  affairs,  draws  checks  of  a 
company  of  which  he  is  treasurer,  payable 
to  the  bank,  and  presents  them  as  treas- 
urer to  himself  as  cashier,  and  misappro- 
priates the  proceeds  thereof,  the  bank  can- 
not base  tiiereon  a  liability  in  its  favor 
against  the  company,  since,  as  the  bank 
exercised  no  oversight  or  control  over  its 
cashier,  it  placed  itself  under  plenary  re- 
sponsibility for  his  acts,  and  must  be  held 
to  knowledge  of  his  fraudulent  purpose  at 
the  time  of  the  presenting  of  the  checks. 
Emerado  Farmers'  Elevator  Co.  v.  Farm- 
ers' Bank,  29:  567,  127  N.  W.  522,  20  N.  D. 
270. 

42.  A  bank  which,  through  its  cashier, 
receives  for  collection  a  check,  is  charged 
with  his  knowledge  of  its  insolvency,  al- 
though it  occurred  through  his  own  defal- 
cation, so  as  to  render  the  proceeds  of  the 
collection  a  trust  fund  which  may  be  fol- 
lowed by  the  owner  of  the  check.  Pen- 
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nington  v.  Third  Nat.  Bank,  45:  781,  77  S. 
E.  455,  114  Va.  694.  (Annotated) 

43.  A  trust  company  which,  through  its 
president,  discounts  for  his  own  benefit  a 
draft  drawn  upon  him  by  the  officers  of  a 
corporation  of  which  he  is  a  large  stock- 
holder, is  chargeable  with  his  knowledge 
that  the  drawers  are  exceeding  tlieir  au- 
thority and  misappropriating  corporate 
funds.  Cook  v.  American  Tubing  &  Webbing 
Co.  9:  193,  65  Atl.  641,  28  R.  I.  41. 

44.  Knowledge  of  an  agent  for  the  sale 
of  machinery  of  his  attempt  to  modify  the 
contract  of  sale  after  a  tender  of  delivery, 
in  violation  of  a  provision  of  the  contract 
depriving  him  of  tiie  power  to  do  so,  is  not 
notice  to  the  principal  of  the  change,  so 
that  his  acting  upon  the  contract  will  con- 
stitute a  ratification  thereof.  Reeves  &  Co. 
v.  Lewis,  29:  82,  125  N.  W.  289,  25  S.  D. 
44.  (Annotated) 

45.  A  principal  is  not  charged  with  con- 
structive notice  that  his  agent  with  power 
to  pay  taxes,  but  without  authority  to  bor- 
row money  for  that  purpose,  misappropri- 
ates money  of  a  stranger  with  which  to 
pay  them.  Foote  v.  Cotting,  15:  693,  80  N. 
E.'eOO,  195  Mass.  55. 

Of  husband  or  vrife. 

46.  A  man  who,  as  agent  for  his  wife, 
signs  an  application  for  insurance  on  her 
life  in  his  own  favor,  binds  her  by  his 
knowledge  of  her  physical  condition,  so  as 
to  render  the  policy  void  in  case  her  an- 
swers to  questions  as  to  such  condition  are 
untrue.  Gamble  v.  Metropolitan  L.  Ins.  Co. 
41:  1 199,   75   S.   E.   788,   92   S.   E.   451. 

47.  In  determining  whether  the  act  of 
the  president  of  a  corporation,  in  borrow- 
ing money  for  which  he  gave  its  note,  was 
within  the  scope  of  his  actual  or  apparent 
authority,  notice  to  him  of  facts  relating  to, 
or  growing  out  of,  the  fact  in  question,  ia 
not  notice  to  the  corporation.  Thompson 
V.  Laboringman's  Mercantile  &  Mfg.  Co.  6: 
311,  53  S.  E.  908,  60  W.  Va.  42. 

Of  officer  or  agent  of  corporation. 
To  bank  holding  majority  of  stock  of  other 

bank    as   to   authority    of    cashier,    see 

Banks,  28. 
Imputing    notice    of    cashier    to    bank,    see 

Banks,  43. 
Imputing  to  bank  knowledge  of  general  man- 
ager, see  Banks,  44. 
Error  in  admisiJon  of  evidence  of  notice  to 

servant  or  agent,  see  Appeal  and  Eb- 

ROB,  1197. 
Of  insurance  agent,  see  Insubance,  V.  b,  2, 

5,  c. 
See  also  supra,  17,   18,  31-33,  36-43;   CoB- 

POBATIONS,  354;    INJUNCTION,  117. 

48.  The  knowledge  of  promoters  of  a 
corporation,  who  own  all  its  issued  stock, 
when  they  ratify  the  purchase  of  property 
by  the  corporation  from  them,  of  the  details 
of  the  purchase,  does  not  bind  the  corpora- 
tion. Old  Dominion  Copper  Min.  &  Smelt- 
ing Co.  V.  Bigelow,  40:  314,  89  N.  E.  193, 
203  Mass.  159. 

49.  Notice  to  the  active  manager  of  a 
corporation  who  is  alleged  to  have  acted 
as  agent  therefor  is  not  such  notice  to  the 
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corporation  as  will  suffice  to  bind  it  to 
third  persons,  upon  the  ground  of  implied 
authority  to  him  to  act  as  agent,  or  upon 
the  ground  of  estoppel  to  deny  his  authori- 
ty so  to  act,  where  the  interests  involved 
in  the  transaction  as  to  which  he  is  al- 
leged to  have  acted  for  the  corporation  are 
adverse  thereto.  Schlesinger  v.  Forest 
Products  Co.  (N.  J.  Err.  &  App.)  30:  347, 
76  Atl.  1024,  78  N.  J.  L.  637. 

50.  A  corporation  which  places  one  of  its 
directors  upon  the  board  of  directors  of  an- 
other corporation  for  the  purpose  of  ascer- 
taining its  financial  condition  is  chargeable 
with  knowledge  which  he  could  not  escape 
without  wilfully  shutting  his  eyes.  Stand- 
ard Sav.  &  L.  Asso.  v.  Aldrich,  20:  393,  163 
Fed.  216,  89  C.  C.  A.  646. 

51.  The  knowledge  of  the  servant  of  a 
corporation  insured  against  injuries  caused 
by  its  horses  or  vehicles,  by  whose  fault 
an  injury  is  caused,  or  of  a  coservant  of 
the  same  grade  or  rank,  is  not  imputed  to 
the  company,  so  as  to  bring  into  operation 
a  provision  of  the  policy  requiring  imme- 
diate notice  to  the  insurer  upon  the  occur- 
rence of  accidents.  Woolverton  v.  Fidelity 
&  C.  Co.  16:  400,  82  N.  E.  745,  190  N.  Y.  41. 

(Annotated) 

52.  Upon  the  question  of  an  officer's  su- 
pervision over  the  servant  who  causes  an 
accident,  so  as  to  charge  a  corporation  in- 
sured against  liability  therefor  with  notice 
of  it,  the  posted  rule  of  the  company  as  to 
reporting  accidents  is  not  conclusive.  Wool- 
verton V.  Fidelity  &  C.  Co.  16:  400,  82  N.  E. 
745,  190  N.  Y.  41. 

5,3.  To  bind  an  insurance  company  to  a 
waiver  because  of  knowledge  of  a  particular 
state  of  facts  received  by  its  agent  while 
acting  as  agent  of  a  building  association, 
such  knowledge  must  be  shown  by  circum- 
stances or  direct  evidence  to  have  been  pres- 
ent in  his  mind  when  performing  the  act 
which  is  alleged  to  have  constituted  the 
waiver.  Foreman  v.  German  Alliance  Ins. 
Co.  3:  444,  62  S.  E.  337,  104  Va.  694. 

(Annotated) 

54.  An  insurance  company  is  chargeable 
with  the  knowledge  of  its  superintendent 
that  an  agent  called  upon  by  him  to  ac- 
count has  paid  over  to  him  the  balance 
found  to  be  in  his  hands.  Sunley  v.  Metro- 
politan L.  Ins.  Co.  12:  91,  109  N.  W.  463, 
132  Iowa,  123. 

55.  Notice  to  one  of  the  directors  of  a 
matter  affecting  the  interest  of  the  bank, 
which  it  is  to  the  interest  of  such  director 
to  conceal,  is  not  notice  to  the  bank.  First 
Nat.  Bank  v.  Lowther-Kaufman  Oil  &  C. 
Co.  28:  511,  66  S.  E.  713,  66  W.  Va.  505. 

56.  The  knowledge  of  the  president  of  a 
bank,  who  is  acting  as  attorney  for  its  di- 
rector in  bankruptcy  proceedings  at  the  time 
he  executes  a  note  to  it  bearing  the  name  of 
a  solvent  surety,  of  such  insolvency,  will 
not  be  imputed  to  the  bank.  Sebald  v.  Citi- 
zens' Deposit  Bank,  14:  376,  105  S.  W.  130, 
31  Ky.  L.  Kep.  1244. 

57.  The  knowledge  of  the  payee  of  a 
negotiable  instrument,  who  is  also  presi- 
dent of  a  bank,  of  infirmities  in  the  instru- 
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ment,  is  imputed  to  the  bank  which  ac- 
quires the  instrument  in  a  transaction  in 
which  the  president  acts  for  himself  as 
payee  and  also  for  the  bank  as  its  president, 
a  transaction  which  is  afterwards  ratified 
and  adopted  by  the  bank.  First  Nat.  Bank 
V.  Burns,  49:  764,  103  N.  E.  93,  88  Ohiv.  St. 
434.  (Annotated) 

58.  A  bank  is  not  charged  with  the 
knowledge  of  its  director  that  he  is  in- 
solvent at  the  time  he  executes  a  note  to  it, 
bearing  the  signature  of  a  solvent  surety. 
Sebald  v.  Citizens'  Deposit  Bank,  14:  376, 
105  S.  W.  130,  31  Ky.  L.  Rep.  1244. 

59.  A  bank  whose  cashier  induces  a 
stranger  to  substitute  his  note  for  his  own, 
which  is  held  by  the  bank,  is  not,  by  reason 
of  the  cashier's  knowledge,  chargeable  with 
notice  that  the  maker  received  no  considera- 
tion for  the  note.  State  Bank  v.  For- 
syth, 28:  501,   108   Pac.   914,  41   Mont.  249. 

60.  Complaints  to  the  train  despatcher 
of  a  street  railway  company,  of  the  incom- 
petence of  a  motorman,  are  not  sufficient 
to  charge  the  company  with  knowledge  of 
that  fact,  if  he  had  no  authority  to  employ 
or  discharge  such  employees,  and  is  not 
shown  to  have  transmitted  the  complaint 
to  one  who  had  the  power.  Rosenstiel  v. 
Pittsburg  Railways  Co.  33:  751,  79  Atl.  556, 
230  Pa.  273. 

61.  The  admission  by  the  general  super- 
intendent of  a  division  of  a  street  railway 
system,  who  is  the  person  designated  to  re- 
ceive complaints  concerning  employees  and 
management  of  cars,  that  a  motorman  is 
reckless  and  that  he  would  have  trouble, 
will  bind  the  company  with  knowledge  of 
such  incompetence.  Rosensteil  v.  Pittsburg 
Railways  Co.  33:  751,  79  Atl.  556,  230  Pa. 
273. 

62.  Notice  of  injury  and  claim  for  dam- 
ages, required  by  the  Kansas  fellow-servant 
act,  mailed  to  an  assistant  claim  agent  of 
the  railroad  company,  whose  duty  it  is  to 
examine  and  act  upon  such  claims,  and  who 
receives  the  notice,  and  makes  such  exami- 
nation in  pursuance  thereof,  is  notice  to 
the  company,  although  he  is  not  designated 
in  the  act  as  an  agent  upon  whom  service 
may  be  made.  Missouri  P.  R.  Co.  v.  Smith, 
47:  113,  108  Pac.  76,  82  Kan.  248. 

63.  Notice  of  an  order  to  be  obeyed  by  a 
municipality  served  upon  its  trustees  is  suf- 
ficient notice  to  it.  State  Bd.  of  Health  v. 
St.  Johnsbury,  23:  766,  73  Atl.  581,  82  Vt. 
276. 

ft.  By  possession  or  servlttide. 

(See   also   same   heading   in  Digest  L.R.A. 

1-70.) 

64.  Possession  of  land  is  notice  to  the 
world  of  every  right  that  the  possessor  has 
therein,  legal  or  equitable.  Garbutt  v. 
Mayo,  13:  58,  57   S.  E.  495,  128  Ga.  269. 

(Annotated) 

65.  Possession  of  land  is  notice  of  what- 
ever right  or  title  the  occupant  has.  Bridg- 
er  V.  Exchange  Bank,  8:  463,  56  S.  E.  97,  126 
Ga.  821. 

66.  Possession   of   real   estate  which   is 
132 
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actual,  open,  and  visible  occupation,  in- 
consistent with  the  title  of  the  apparent 
owner  by  the  record,  and  not  equivocal, 
occasional,  or  for  a  temporary  or  special 
purpose,  is  constructive  notice  to  all  the 
world  of  the  rights  of  the  party  in  posses- 
sion. Wood  V.  Price  (N.  J.  Err.  &  App.) 
38:  772,  81   Atl.   983,  79  N.  J.  Eq.  620. 

67.  ITie  mere  existence,  at  the  time  one 
purchases  a  lot,  of  a  party  wall  resting 
partly  thereon  and  in  use  by  the  owner  of 
the  adjoining  lot,  is  not  notice  of  an  obli- 
gation to  contribute  to  its  cost  upon  mak- 
ing use  of  it.  Hawkes  v.  Hoffman,  24: 
1038,  105  Pac.  156,  56  Wash.  120. 

(Annotated) 

68.  One  redeeming  from  a  mortgage  fore- 
closure of  land  which  at  the  time  of  redemp- 
tion is  in  the  actual  possession  of  a  person 
other  than  the  mortgagor  is  chargeable  with 
notice  of  such  facts  concerning  the  title 
and  rights  of  the  person  in  possession  as 
reasonable  inquiry  would  disclose.  Niles  v. 
Cooper,  13:  49,  107  N.  W.  744,  98  Minn.  39. 

(Annotated) 

69.  The  continued  possession  of  one  who 
had  deeded  real  estate  in  consideration  of 
an  agreement  for  support,  which  he  failed 
to  receive,  is  not  notice  of  his  rights  to 
one  taking  a  mortgage  from  the  holder  of 
the  recorded  title.  Murry  v.  Carlton,  44: 
314,  118  Pac.  332,  65  Wash.  364. 
Possession  by  tenant. 

70.  A  purchaser  is  chargeable  with  no- 
tice of  a  tenant's  rights  when  the  latter  is 
in  the  actual  possession  of  the  real  estate 
at  the  time  it  is  sold.  Ogden  v.  Garrison, 
17:  1135,  117  N.  W.  714,  82  Neb.  302. 

71.  A  purchaser  of  real  estate  in  the 
possession  of  a  tenant  is  chargeable  with 
notice  of  all  the  interest  and  rights  of  the 
tenant  therein.  Sassen  v.  Haegle,  52:  1176, 
147  N.  W.  445,  125  Minn.  441. 

72.  The  possession  of  premises  by  a  ten- 
ant is  constructive  notice,  not  only  of  such 
tenant's  rights  and  equities,  but  as  well 
notice  of  those  of  the  landlord.  Wood  v. 
Price  (N.  J.  Err.  &  App.)  38:  772,  81  Atl. 
983,  79  N.  J.  Eq.  620. 

73.  The  rule  that  possession  of  real  es- 
tate is  notice  of  the  rights  of  the  one  in 
possession  includes  those  equities  of  one 
who  occupies  as  tenant,  that  are  connected 
with  the  tenancy,  as  well  as  interests  un- 
der collateral  agreements,  as  a  contract  to 
convey  the  land,  or  to  renew  the  lease. 
Wood  V.  Price  (N.  J.  Err.  &  App.)  38:  772, 
81  Atl.  983,  79  N.  J.  Eq.  620. 

74.  The  actual  possession  of  real  prop- 
erty by  assignees  of  the  lessee  at  the  time 
of  the  sale  of  the  reversion  is  notice  to 
the  purchaser  that  the  assignees  are  claim- 
ing under  the  lease,  if  such  is  the  fact. 
Field  V.  Copping,  36:  488,  118  Pac.  329, 
65  Wash.  359. 

Notice  to  mortgagee. 
See  also  supra,  69. 

75.  One  who  has  accepted  a  mortgage 
from  the  holder  of  the  legal  title,  relying  on 
the  record  title  of  such  mortgagor  and  upon 
his  statement  that  he  is  the  owner  of  the 
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premises,  and  that  those  in  possession  of 
the  land  are  in  possession  as  his  tenants, 
is  not  entitled  to  enforce  his  mortgage  as 
against  those  in  possession  of  the  land,  who 
are  in  fact  tenants  in  common  with  the 
mortgagor,  when  a  very  slight  investigation 
and  inquiry  in  the  neighborliood  would  have 
disclosed  the  interest  of  those  in  posses- 
sion. International  Harvester  Co.  v.  Myers, 
39:  528,  121  Pac.  600,  86  Kan.  497. 
Of  servitude. 

76.  One  who  inspects  property  with  a 
view  to  purcliasing  it  is  charged  with  notice 
of  an  obvious  and  permanent  cement  walk 
running  over  a  portion  of  it,  which  fur- 
nislies  access  from  other  property  to  the 
highway,  and  the  purposes  for  which  it  is 
used.  Rollo  V.  Nelson,  26:  315,  96  Pac.  263, 
34  Utah,  116. 

77.  The  fact  that  the  owner  of  a  build- 
ing used  a  wall  upon  the  land  of  an  ad- 
joining proprietor  for  the  support  of  his 
building  before  the  same  was  destroyed  by 
fire  is  not  such  notice  as  charges  a  purchaser 
of  the  property  upon  which  the  wall  is  sit- 
uated with  knowledge  of  a  stipulation  in  an 
unrecorded  written  contract  that  the  owner 
of  such  building  might  renew  the  use  of  such 
wall  in  case  it  should  be  destroyed  and  re- 
built. Bowhay  v.  Richards,  19:  883,  116  N. 
W.  677,  81  Neb.  764. 

78.  The  rule  that  a  purchaser  of  land  is 
chargeable  with  knowledge  of  the  rights  of 
one  in  possession  is  not  applicable  in  case  of 
a  mere  easement  under  a  parol  license  which 
is  subject  to  revocation  at  the  will  of  the 
licensor.  Shipley  v.  Fink,  2:  1002,  62  N. 
E.  360,  102  Md.  219. 
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Effect  of,  on  application  of  payments,  see 

Payment,  28. 
Effect  of,  on  right  of  action,  see  Action  or 

Suit,  6. 

1.  The  jury  may  find  a  novation  ef- 
fecting a  substitution  of  a  corporation  for 
a  partnership  to  which  an  order  for  goods 
was  given  from  testimony  showing  the  mail- 
ing of  notice  to  the  purchaser  of  the  substi- 
tution and  letters  from  him  to  the  corpora- 
tion relating  to  the  filling  of  orders  and  the 
payment  of  accounts.  Holloway  v.  White- 
Dunham  Shoe  Co.  10:  704,  151  Fed.  216,  80 
C.  C.  A.  568. 

2.  Transfer  of  shares  of  stock  in  a 
building  and  loan  association  to,  and  pay- 
ments made  by,  a  purchaser  of  land  on 
which  the  association  has  made  a  loan,  pay- 
ment of  which  he  assumes  as  part  of  the 
consideration  for  his  purchase,  do  not 
constitute  a  novation,  in  the  absence  of  an 
extinguishment  of  the  old  debt  or  a  release 
of  the  original  debtor.  Stuckey  v.  Middle 
States  Loan,  Bldg.  &  C.  Co.  8:  814,  55  S.  E. 
996,  61  W.  Va.  74. 

3.  A  novation,  and  not  an  accord  re- 
quiring execution  to  be  binding,  is  effected 
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by  a  parol  agreement  between  a  property 
owner  and  a  broker  that,  upon  payment  of 
a  certain  sum,  a  written  contract  not  under 
seal,  entitling  the  broker  to  a  larger  sum 
upon  sale  of  the  former's  property  or  the 
erection  of  a  building  on  it,  shall,  by  a 
specitied  day,  be  surrendered  and  canceled; 
so  that,  upon  the  passing  of  the  day  speci- 
lied,  the  conditions  of  the  old  contract  not 
having  been  met,  no  obligation  exists  upon 
it,  although  the  broker  refuses  to  comply 
with  his  new  agreement.  Bandman  v.  Finn, 
12:  1134,  78  N.  E.  175,  185  N.  Y.  508. 

(Annotated) 

4.  A  settlement  between  the  parties  to  a 
contract  of  conditional  sale  in  accordance 
with  its  terms,  and  the  taking  of  notes  from 
the  vendee  to  cover  such  portions  of  the 
property  as  remained  in  his  possession,  or 
as  he  had  sold  and  had  not  been  pai^  for, 
is  not  a  novation  which  will  destroy  the 
conditional  sale  features  of  the  original  con- 
tract; and  it  is  immaterial  that  the  settle- 
ment was  not  on  the  exact  date  provided 
for  by  the  contract,  and  that  a  conditional 
sale  agreement  covering  unsold  articles  was 
not  given,  if  the  original  contract  clear- 
ly reserved  title  in  the  vendor.  Monitor 
Drill  Co.  v.  Mercer,  20:  1065,  163  Fed.  943, 
90  C.  C.  A.  303. 

5.  One  who  after  accepting  a  deed  which 
requires  him  to  make  certain  payments  in 
instalments  to  a  stranger,  to  secure  which 
a  lien  is  created  on  the  land,  obtains  a  re- 
lease of  the  lien  by  giving  his  bond  for  the 
amount  of  the  charge,  effects  a  novation 
and  becomes  absolutely  bound  on  the  bond, 
although  the  payee  dies  before  all  the  in- 
stalments become  due  under  circumstances 
wliieh  by  the  terms  of  the  deed  would  have 
terminated  all  obligation  for  further  pay- 
ments. Barnes  v.  Crockett,  36:  464,  68  S. 
E.  983,  111  Va.  240.  (Annotated) 

6.  The  continued  employment  as  a  track 
foreman  by  a  corporation  which  has  be- 
come the  owner  of  the  property  and  fran- 
chises of  a  railroad  company,  of  one  who 
had  a  contract  with  such  company  for  per- 
manent employment,  though  with  notice  of 
such  contract,  does  not  amount  to  a  nova- 
tion thereof.  Cox  v.  Baltimore  &  O.  S.  W. 
R.  Co.  50:  453,  103  N.  E.  337,  180  Ind.  495. 


NOXIOUS  AVEEDS. 

Constitutionality   of   statute   providing  for 

destruction     of,     see     Constitutional 

Law,   587. 
Requiring  property  owner  to  bear  expense 

of    destruction    of    noxious    weeds,    see 

Taxes,  8. 


NUDUM  PACTUM. 


See  Contracts,  142. 
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NUISANCES. 

I.  What  are,  1—62. 
II,  Remedies,   63—203. 

a.  In    general;    who    may    have, 

63-111. 
h.  Who  liable,  112-123. 

c.  Abatetnent,   124—173. 

d.  Defenses,  174—203. 
III.  Criminal  liability,  204,  205. 

As  defense  in  general,  see  Action  or  StriT, 
37. 

Waiver  of  multifariousness  in  bill  to  enjoin, 
see  Action  ob  Suit,  130. 

Error  in  refusal  to  instruct  that  plaintiff 
could  not  recover  for  inconvenience  to 
members  of  her  family,  see  Appeal 
AND  Error,  1416. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  176. 

Police  power  as  to,  see  Constitutional 
Law,  650-653. 

Costs  in  action  to  punish  violation  of  in- 
junction restraining,  see  Costs  and 
Fees,  29. 

Review  by  court  of  ordinance  as  to,  see 
Courts,  156. 

Judiciail  notice  as  to,  see  Evidence,  44-46. 

Opinion  evidence  as  to,  see  Evidence,  1200. 

Evidence  in  action  for  generally,  see  Evi- 
dence, 2039. 

Evidence  on  question  of  damages  for,  see 
Evidence,  1736. 

Erection  of  spite  fence  to  compel  abandon- 
ment of  suit  for  injunction  against  nui- 
sance, see  Fences,  6. 

Liquor  nuisance,  see  Contempt,  54,  56,  57 ; 
Intoxicating  Liquors,  IV.  a;  Judg- 
ment, 243. 

Conclusiveness  of  judgment  as  to,  see  Judg- 
ment, II.  d,  7. 

Right  of  municipality  to  authorize,  see  Mu- 
nicipal Corporations,  90. 

Municipal  regulations  as  to,  see  Munici- 
pal Corporations,  II.  c,  4,  c. 

Allegations  as  to,  see  Pleading,  399-401, 
432. 

Proximate  cause  of,  see  Proximate  Cause, 
33. 

Question  for  jury  as  to,  see  Trial,.,  195. 

Question  for  jury  as  to  knowledge  of  exist- 
ence of,  see  Trial,  296. 

Direction  of  verdict  in  action  for  damages, 
see  Trial,  746, 

Fees  to  witness  in  action  to  enjoin,  see  Wit- 
nesses, 209. 

I.  What  are. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Ordinance  making  brickyard  a  nuisance,  see 

Constitutional  Law,  425. 
Prohibiting   exhibition  of  human  anatomy, 

see  Constitutional  Law,  417. 
County   bridge   over   navigable   stream,    see 

Counties,    12. 
Water  tanks  used  in  operation  of  railway, 

see  Eminent  Domain,  214. 
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Storage  of  dynamite,  see  Explosions  and 
Explosives,  3. 

Use  of  fish  and  slirimp  shell  refuse  as  ferti- 
lizer, see  Health,  7. 

Obstruction  in  liighway,  see  Highways,  II. 
b;   IV.  a,  4. 

Coasting  in  street,  see  Highways,  37. 

Awning  in  street,  see  Highways,  43. 

Use    of    traction    engine    in    highway,    see 

HiGHWWAYS,  67. 

Skids  across  sidewalk,   see  Highways,   84, 

•  85. 
Private  railroad  in  street,   see  Highways, 

104. 
Discharge  pipe  as  accumulation  of  ice  on 

sidewalk,  see  Highways,  252. 
Liquor  nuisance,  see  Intoxicating  Liquoks, 

IV. 
Pole  near  track  of  street  railway  company 

causing  injury  to  employee,   see  Mas- 

TEB   AND    SeBVANT,    406. 

Skating  rink,  see  Municipal  Cobpobations, 
174. 

Telephone  wires  across  railway  tracks,  see 
Railroads,  47. 

Review  by  court  of  declaration  of  munici- 
pality as  to,  see  Courts,  156-161. 

Power  of  legislature  to  declare  existence  of 
nuisance,  see  Legislature,  6. 

City's  power  to  declare  what  constitutes,  see 
Municipal  Corporations,  II.  c,  4,  c. 

As  question  for  jury,  see  Trial,  643,  644. 

1.  Under  the  law  in  force  in  the  Indian 
territory  prior  to  statehood,  a  private  nui- 
sance may  be  defined  as  anything  wrong- 
fully done  to  the  hurt  or  annoyance  of  the 
lands,  tenements,  or  hereditaments  of  an- 
other. Choctaw,  O.  &  G.  R.  Co.  v.  Drew, 
44:  38,  130  Pac.  1149,  37  Okla.  396. 

2.  At  the  common  law  acts  done  in 
violation  of  law,  or  which  are  against  good 
morals,  constitute  public  nuisances.  State 
V.  Rabinowitz,  39:  187,  118  Pac.  1040,  85 
Kan.  841. 

3.  A  permanent  nuisance  is  one  of  such 
a  character,  and  which  exists  under  such  cir- 
cumstances, that  it  will  be  presumed  to 
continue  indefinitely.  Biscliof  v.  Merchants' 
Nat.  Bank,  5:  486,  106  N.  W.  996,  75  Neb. 
838.      I  , 

4.  It  is  necessary  to  resort  to  the  com- 
mon law  in  order  to  ascertain  whether  cer- 
tain acts  constitute  a  public  nuisance  with- 
in a  Statute  which  declares  that  every  per- 
son who  shall  erect  or  continue  and  main- 
tain any  public  nuisance,  to  the  injury  of 
any  part  of  the  citizens  of  the  state,  shall, 
on  conviction,  be  fined,  but  which  does  not 
define  or  declare  what  particular  act  or  acts 
shall  constitute  a  public  nuisance.  Sopher 
V.  State,  14:  172,  81«N.  E.  913,  169  Ind.  177. 

5.  A  hearing  is  not  necessary  to  en- 
able the  legislature,  on  a  particular  state 
of  facts,  to  declare  a  thing  to  be  a  nui- 
sance per  se.  Com.  v.  Sisson,  i  1752,  75 
N.  E.  619,  189  Mass.  247. 

6.  Upon  the  question  whether  or  not 
one  is  disposing  of  fecal  matter  within  a 
watershed,  as  required  by  law,  statutes 
passed  since  the  commencement  of  the  ac- 
tion may  be  considered.  Durham  v.  Eno 
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Cotton  Mills,  11:  1163,  57  S.  E.  465,  144  N. 
C.  705. 

7.  The  legislature  cannot  authorize 
railroad  and  terminal  companies,  in  locating 
station  houses,  roundhouses,  and  terminal 
facilities,  seriously  to  impair  or  destroy 
property  not  taken,  but  which  becomes  im- 
paired or  is  destroyed  by  the  use  of  that 
which  is  taken.  Louisville  &  N.  Terminal 
Co.  V.  Lellyett,  1:49,  85  S.  W.  881,  114 
Tenn.  368.  (Annotated) 

8.  A  wire  stretched  from  a  building  on 
one  side  of  a  public  street  downward  across 
the  street  until  one  end  terminates  near  the 
ground,  and  down  which  a  performer  is  to 
slide  while  purporting  to  be  supported  only 
by  her  teeth,  is,  when  considered  in  connec- 
tion with  such  performance,  a  public  nui- 
sance, which  the  municipality  cannot  au- 
thorise. Wheeler  v.  Fort  Dodge,  9:  146,  108 
N.  W.  1057,  131  Iowa,  5G6. 

9.  The  owner  of  a  factory  is  guilty  of 
maintaining  a  nuisance  which  will  render 
him  liable  for  injuries  thereby  caused  to  an 
occupant  of  adjoining  property,  if,  with 
knowledge  of  its  existence,  he  fails  to  sup- 
press a  practice  on  the  part  of  his  employ- 
ees of  throwing  missiles  from  the  windows 
onto  the  adjoining  property  and  at  persona 
seen  there.  Hogle  v.  H.  H.  Franklin  Mfg. 
Co.  32:  1038,  92  N.   E.  794,  199  N.  Y.  388. 

10.  The  keeping  by  a  printer  of  a  quan- 
tity of  nitric  acid  in  carboys  upon  his  prem- 
ises, for  use  in  his  business,  is  not  such  a 
nuisance  as  to  render  him  liable  for  injuries 
to  a  fireman,  summoned  to  extinguish  a 
fire  which  seems  to  have  started  in  the 
room  where  it  is  kept,  through  the  breath- 
ing of  the  acid  fumes.  Lunt  v.  Post  Print- 
ing &  Pub.  Co.  30:  60,  110  Pac.  203,  48  Colo. 
316. 

Anction  business. 

11.  The  auction  business  is  not  a  nui- 
sance per  se,  but  may  be  so  conducted  as  to 
become  one,  and  an  auctioneer  engaged  in 
selling  goods  similar  to  those  dealt  in  by 
a  merchant  next  door,  who  keeps  a  number 
of  employees  standing  about  to  molest  and 
interfere  with  actual  and  prospective  cus- 
tomers who  are  looking  in  the  neighbor's 
show  window,  and  who  represent  that  the 
two  places  conduct  one  and  the  same 
business,  may  be  restrained  at  the  suit  of 
such  adjoining  owner  from  so  doing,  but  he 
cannot  complain  because  the  auctioneer  un- 
dersells or  oversells  him,  or  sells  inferior 
goods  unfairly  to  his  customers.  Gillv  v. 
Hirsh,    20:  972,    48    So.    442,    122    La.  '966. 

(Annotated) 
Bull  fighting. 

12.  A  bullfighting  "arena  in  which  bull- 
fighting is  actually  carried  on  in  the  pres- 
ence of  a  large  number  of  spectators  is  a 
public  nuisance,  although  the  bulls  are  not 
actually  killed  by  the  matadors.  State  ex 
rel.  Crow  v.  Canty,  15:  747,  105  S.  W.  1078, 
207  Mo.  439. 

Dams. 

Power   to  declare   dams  rightfully   erected 

to   be   nuisances,    see   Constitutional 

Law,  395. 

13.  The  erection  and  maintenance  of  a 
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dam  across  a  natural  water  course  for  the 
purpose  of  utilizing  a  water  power  is  not 
a  nuisance,  nor  is  the  owner  thereof  an  in- 
surer of  safety,  but  he  is  bound  to  exercise 
in  the  premises  a  degree  of  care  propor- 
tionate to  the  injuries  lilvely  to  result  to 
others  if  it  proves  insuflicient.  City  Water 
Power  Co.  v.  Fergus  Falls,  32:  59,  128  N. 
W.  817,  113  Minn.  33. 
Motor  vehicles. 

14.  A  motor  vehicle  does  not,  because 
of  its  known  tendency  to  skid  on  a  slippery 
road,  become  a  nuisance  because  allowed  to 
run  when  the  roads  are  in  a  slippery  state, 
so  as  to  impose  upon  its  owner  liability  for 
injury  to  a  person  by  its  skidding,  in  the 
absence  of  negligence  in  its  design,  construc- 
tion, or  management.  Wing  v.  London  Gen- 
eral Omnibus  Co.  3  B.  K.  C.  79,  [1909]  2 
K.  B.  652.  Also  Reported  in  78  L.  J.  K.  B. 
N.  S.  1063,  101  L.  T.  N.  S.  411,  73  J.  P. 
429,  25  Times  L.  E.  729,  53  Sol.  Jo.  713, 
7  L.  G.  R.  1093. 

Fence. 

15.  A  fence  20  feet  high  is  not  a  nuisance 
merely  because  it  excludes  the  light  and 
air  from  the  rooms  of  the  adjoining  build- 
ing of  a  neighbor,  and  is  liable  to  be 
blown  against  the  house,  to  its  injury.  Nor- 
ton V.  Randolph,  40:  129,  58  So.  283,  176 
Ala.  381. 

Bow^liug  alley. 

Review  by  court  of  determination  of  munici- 

.   pality  as  to,  see  Courts,  160. 
Municipal  power  as  to,  see  Municipal  Cor- 
porations, 150. 

16.  A  bowling  alley  is  a  recognized 
legitimate  place  of  amusement,  and  its  ordi- 
nary use  cannot  be  interfered  with  by  con- 
demning it  as  a  nuisance  per  se.  Shreve- 
port  v.  Liederkrantz  Soc.  40:  75,  58  So.  578, 
130  La.  802.  (Annotated) 
Gas  factory. 

17.  A  gas  factory  does  not  constitute  a 
nuisance  per  se.  Judson  v.  Los  Angeles 
Suburban  Gas  Co.  26:  183,  106  Pac.  581,  157 
Cal.  168. 

18.  The  operation  of  a  gas  manufactur- 
ing plant  in  such  manner  that  the  smoke, 
odor,  and  noise  produced  by  it,  interfere 
with  the  comfortable  enjoyment  of  the 
neighboring  property,  the  smoke  being  such 
as  to  obscure  the  landscape  for  considerable 
periods  of  time,  and  the  noise  being  like 
the  rumbling  of  a  train  with  explosions  like 
gun  shots,  constitutes  a  nuisance,  although 
there  is  nothing  to  show  that  the  value  of 
the  property  is  depreciated,  the  rental  value 
impaired,  or  the  health  of  the  occupants  in- 
jured, and  although  the  discomfort  caused 
is  not  constant.  Judson  v.  Los  Angeles 
Suburban  Gas  Co.  26:  183,  106  Pac.  581,  157 
Cal.   168. 

To  Iiealtli  or  comfort  in.  general; 
noise. 

Stable  as  nuisance,  see  infra,  43-47. 

Municipal  regulation  of,  see  Municipal  Cor- 
porations, 147. 

See  also  supra,  18;  infra,  40,  44,  93,  97, 
112,  123,  150,  153,  155,  156,  165,  187, 
195. 

19.  The  smoking  of  meats,  rendering 
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lard,  and  manufacturing  of  sausages  and 
other  meat  products,  is  not,  per  se,  a  nui- 
sance; and  where  the  city  authorities  have 
not  prescribed  any  limits  within  which  such 
business  shall  be  carried  on,  or  prohibited 
the  carrying  on  of  such  business  within 
any  part  or  portion  of  the  city,  it  is  not, 
per  se,  a,  nuisance  to  carry  on  such  busi- 
ness at  any  place  within  the  city,  and  it 
only  becomes  a  nuisance  to  do  so  by  rea- 
son of  the  particular  facts  of  any  specific 
case,  and  the  manner  and  method  of  con- 
ducting the  business  at  such  place.  Lorenzi 
v.  Star  Market  Co.  35:  1142,  115  Pac.  490, 
19  Idaho,  674. 

20.  The  maintenance  of  an  undertaking 
establishment  in  a  residence  part  of  a  city 
within  a  few  feet  of  neighboring  residences 
may  be  enjoined  by  their  owners  as  a  nui- 
sance, in  view  of  the  probable  interference 
with  the  comfortable  enjoyment  of  their 
property'  by  the  depressing  eflfect  of  the  re- 
minders of  mortality,  and  the  escape  of 
noxious  odors  and  gases  from  the  chemi- 
cals used  in  the  business;  and  it  is  imma- 
terial that  the  owner  of  the  business  in- 
tends to  reside  in  the  upper  stories  of  the 
building.  Densmore  v.  Evergreen  Camp, 
No.  147,  31:608,  112  Pac.  255,  61  Wash. 
230.  (Annotated) 

21.  A  property  owner  who  throws  upon 
the  surface  of  his  property  decayed  meats 
and  vegetables,  or  permits  the  contents  of 
cesspools  to  escape  thereon,  so  as  to  cause 
unhealthful  and  offensive  odors  to  the  in- 
jury of  his  neighbors,  is  liable  to  them  for 
the  creation  of  a  nuisance.  Cumberland 
Grocery  Co.  v.  J.  S.  Baugh's  Admr.,  43: 
1037,  152  S.  W.  565,  151  Ky.*641. 

(Annotated) 

22.  To  drive  a  current  of  foul  air  from 
one's  building  against  the  windows  of  his 
neighbor  by  means  of  a  ventilating  fan  may 
be  a  nuisance  at  the  election  of  the  latter, 
since  he  has  a  right  to  keep  his  windows 
open.  Vaughan  v.  Bridgham,  9:  695,  79  N. 
E.  739,  193  Mass.  392.  (Annotated) 

23.  The  operation  of  a  drop  hammer 
with  great  noise  and  vibration  so  as  to  be 
unendurable  by  occupants  of  neighboring 
dwellings  and  injurious  to  their  nervous 
systems  is  a  nuisance.  Blomen  v.  N.  Bar- 
stow  Co.  44:  236,  85  Atl.  924,  35  R.  I.  198. 

(Annotated) 

24.  To  render  noise  a  nuisance,  it  must 
be  of  such  a  character  as  to  be  of  actual 
physical  discomfort  to  persons  of  ordinary 
sensibilities.  McGill  v.  Pintsch  Compressing 
Co.  20:  466,  118  N.  W.  786,  140  Iowa,  429. 

25.  The  mere  fact  that  one  is  employed 
as  a  night  watchman,  and  must  therefore 
have  sleep  in  the  daytime,  will  not  entitle 
him  to  recover  damages  for  interference 
with  his  slumbers  caused  by  the  noises  in- 
cident to  the  operation  of  a  lumber  yard  on 
adjoining  premises.  Darnell  v.  Columbus 
Show  Case  Co.  13:  333,  58  S.  E.  631,  129  Ga. 
62. 

26.  The  operation  of  a  gas  manufactur- 
ing plant  in  such  a  manner  that  the  noise 
from  the  engine  exhaust  shakes  neighboring 
houses   and   the   smoke   from   the   chimneys 
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requires  the  keeping  of  windows  and  doors 
closed  in  warm  weather  and  blackens  every- 
thing exposed  constitutes  a  nuisance.  Mc- 
Gill  V.  Pintsch  Compressing  Co.  20:  466,  118 
N.  W.  786,  140  Iowa,  429.  (Annotated) 

27.  The  maintenance  of  howling  and 
barking  dogs  and  whining  puppies  on  neigh- 
boring premises,  to  the  great  and  continuous 
annoyance  and  discomfort  of  a  property 
holder  and  his  family,  so  that  their  rest  is 
broken,  sleep  interrupted,  and  their  reason- 
able use  and  enjoyment  of  their  home  dis- 
turbed, is  a  nuisance  subject  to  be  enjoined. 
Herring  v.  Wilton,  7:  349,  55  S.  E.  546,  106 
Va.  171.  (Annotated) 

28.  An  award  of  damages  for  conducting 
a  manufacturing  plant  so  as  to  be  a  nui- 
sance to  neighboring  property,  in  causing 
discomfort  or  annoyance  in  its  use,  is  not 
prevented  by  the  fact  that  plaintiff  does 
not  show  injury  to  his  dwelling  house  or 
herbage,  nor  to  the  vendible  or  rental  value 
of  the  property.  Judson  v.  Los  Angeles 
Suburban  Gas  Co.  26:  183,  106  Pac.  581, 
157   Cal.   168. 

29.  The  operation  of  an  ice  plant  con- 
structed under  a  permit  from  the  municipal 
authorities,  and  conducted  in  conformity 
with  the  requirements  of  the  city  ordinances 
relating  to  factories,  will  not  be  enjoined 
as  a  nuisance  at  the  suit  of  an  adjoining 
proprietor  who  made  no  opposition  to  the 
granting  of  the  permit,  where  the  machin- 
ery of  the  plant  makes  little  or  no  noise 
and  causes  no  vibration,  and  the  only  noise 
of  any  consequence  results  from  the  hand- 
ling of  large  ice  cans,  and  seems  to  be 
practically,  unavoidable.  Le  Blanc  v.  Or- 
leans Ice  Mfg*.  Co.  17:  287,  46  So.  226,  121 
La.   249.  (Annotated) 

30.  Mere  increase  of  trains,  more  cars, 
and  heavier  engines  making  more  noise  and 
smoke,  upon  a  railroad  track  laid  in  a  pub- 
lic street,  does  not  constitute  a  nuisance 
giving  an  abutting  property  owner  a  right 
to  damages.  Staton  v.  Atlantic  C.  L.  R.  Co. 
17:  949,  61  S.  E.  455,  147  N.  C.  428. 

31.  A  railroad  company  having  a  suit- 
able location  for  its  yards,  roundhouses, 
and  machine  shops  at  a  place  where  no 
injury  will  result  to  anyone,  which  con- 
structs such  3'ards,  roundhouses,  and  ma- 
chine shops  near  a  residence  property,  and 
so  uses  them  as  greatly  to  impair  the  value 
of  such  residence  property  by  filling  the 
atmosphere  with  offensive  gases,  dust, 
steam,  and  dense  smoke,  and  by  throwing 
cinders  over  and  upon  said  premises,  and 
by  loud  noises  and  offensive  odors,  is  guilty 
of  maintaining  a  nuisance  causing  special 
injury  to  the  owner  of  the  property,  for 
which  he  has  a  right  of  action  for  dam- 
ages. Choctaw,  O.  &  G.  R.  Co.  v.  Drew, 
44:  38,  130  Pac.  1149,  37  Okla.  396. 

32.  The  owner  of  an  authorized  railroad 
properly  conducted  at  an  authorized  place 
is  not  liable  in  damages  to  one  whose  res- 
idence is  permeated  by  smoke,  cinders,  and 
gas  emitted  from  its  engines  to  such  an 
extent  as  to  be  injurious  to  the  health  and 
comfort  of  the  inhabitants,  as  such  a  busi- 
ness is  not  a  nuisance.  Atchison,  T.  &  S. 
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F.    R.    Co.    V.    Armstrong,    i:  113,    80    Pac. 
978,    71     Kan.    360.  (Annotated) 

Injuries  to  property  in  general. 

33.  Punii)ing  oil  and  salt  water  from  oil 
and  gas  wells  and  permitting  it  to  flow 
over  the  surface  onto  neigiiboring  prop- 
erty to  its  injury  is  a  nuisance  rendering 
one  liable  to  injunction  and  damages.  Ni- 
agara Oil  Co.  V.  Ogle,  42:  714,  98  N.  E.  60, 
177  Ind.  292.  (Annotated) 

34.  The  owner  of  property  cannot  recover 
damages  because  of  a  diminution  of  its  rent- 
al value  because  of  the  erection  of  a  manu- 
facturing plant  near  it.  McGill  v.  Pintsch 
Compressing  Co.  20:  466,  118  N.  W.  788,  140 
Iowa,  429. 

Smoke. 

Constitutionality    of    ordinance    as    to,    see 

Constitutional  Law,  176. 
Judicial  notice  of  harmful  effects  of  smoke, 

see  Evidence,  45. 
Power  of  municipality  as  to,  see  Municipal 

Corporations,  108-173. 
As  question  for  jury,  see  Trial,  195,  644. 
See   also   supra,    18,    26,    30-32;    infra,    92, 

93,  97,  112,  123,  150-153,  187,  195. 

35.  To  constitute  the  imparting  of  smoke 
to  the  atmosphere  a  nuisance  to  neighbor- 
ing property,  it  must  have  been  emitted  in 
unreasonable  amounts  or  in  an  unreasonable 
manner  in  view  of  the  locality  and  surround- 
ings, and  must  be  such  as  to  render  the 
occupancy  of  such  property  physically  un- 
comfortable to  a  person  of  ordinary  sensi- 
bilities for  the  purpose  to  which  it  is  de- 
voted. McGill  V.  Pintsch  Compressing  Co. 
20:  466,  118  N.  W.  786,  140  Iowa,  429. 

36.  The  use  of  soft  coal  in  a  factory  so 
situated  in  a  country  district  suitable  for 
country  homes  that  thick  black  smoke  there- 
from, great  in  volume  and  dense  in  quantity, 
envelops  and  discolors  a  neighboring  dwell- 
ing house,  causing  much  discomfort  and 
some  final  financial  loss  to  the  occupants, 
constitutes  a  nuisance  when  the  use  of  soft 
coal  is  not  necessary  for  the  practical  run- 
ning of  the  plant,  and  is  not  a  reasonable 
use  of  the  manufacturer's  property.  Mc- 
Carty  v.  Natural  Carbonic  Gas  Co.  13:  465, 
81  N.  E.  549,  189  N.  Y.  40.         (Annotated) 

37.  The  development  of  the  natural  re- 
sources of  one's  land  by  the  careful  opera- 
tion of  a  brick  kiln  thereon  does  not  render 
him  liable  to  adjoining  property  owners  as 
for  a  nuisance,  although  some  injury  is 
done  to  their  property  by  smoke,  dust,  and 
cinders,  if  it  is  only  slight  and  trivial. 
Phillips  v.  Lawrence  Vitrified  Brick  &  Tile 
Co.   2:  92,   82   Pac.   787,   72   Kan.   643. 

( Annotated ) 
Cemetery. 

Question  for  jury  as  to,  see  Trial,  643. 
See  also  infra,  138. 

38.  A  burial  ground  located  on  elevated 
lands  about  5  acres  of  which  will  drain 
towards  a  dwelling  house,  cistern,  and  well 
located  on  lower  lands  separated  therefrom 
only  by  a  public  roadway  66  feet  wide,  does 
not  constitute  a  private  nuisance  against 
which  an  injunction  may  be  granted  at  the 
suit  of  the  owner  of  such  adjoining  prem- 
ises, in  the  absence  of  clear  proof  of  facta 


NUISANCES,  I. 


2103 


from  which  it  can  be  justly  inferred  that 
the  use  of  the  cemetery  for  the  interment 
of  dead  bodies  would  diminish  the  enjoy- 
ment of  his  premises,  and  result  in  at  least 
probable  injury  to  the  health  of  his  family. 
Clinton  Cemetery  Asso.  v.  McAttee,  31:  945, 
111  Pac.  392,  27  Okla.  160.  (Annotated) 

39'.  When  it  appears  that  a  place  of 
sepultui-e  is  so  situated  that  the  burial 
of  the  dead  there  will  injure  life  or  health, 
either  by  contaminating  the  surrounding  at- 
mosphere or  the  water  of  wells  or  springs, 
the  court  will  grant  an  injunction  to  re- 
strain such  use  of  land.  Nelson  v.  Swedish 
E.  L.  Cemetery  Asso.  34:  565,  126  N.  W.  723, 
127  N.  W.  626,  111  Minn.  149.  (Annotated) 
Hospital  or  pest  house. 
Remedy  for  location  of,  in  neighborhood,  see 

infra,  71,  72. 
Power  of  municipality  as  to,  see  Muxicipai, 

Corporations,  152. 
See  also  infra,  157. 

40.  Maintaining  an  operating  room  in  a 
hospital  in  such  proximity  to  a  neighboring 
dwelling  that  the  cries  of  pain  emitted  by 
the  patients  destroy  the  peace  and  comfort 
of  its  occupants  and  injure  their  health  is 
a  nuisance.  Kestner  v.  Homeopathic  Medi- 
cal &  Surgical  Hospital,  52:  1032,  91  Atl. 
659,    245    Pa.    320.  (Annotated) 

41.  The  establishment  of  a  cancer  hos- 
pital in  a  residence  neighborhood,  in  near 
proximity  to  dwellings,  may  be  enjoined  as 
a  nusiance  at  the  instance  of  one  owning 
and  occupying  adjacent  property.  Stotler 
V.  Rochelle,  29:  49,  109  Pac.  788,  83  Kan. 
86.  (Annotated) 

42.  The  maintenance  of  a  tuberculosis 
sanitarium  in  a  residential  section  of  a 
city,  which  robs  adjoining  property  owners 
of  their  pleasure  in  and  comfortable  enjoy- 
ment of  their  homes,  and  depreciates  the 
value  of  them  from  33  to  50  per  cent  be- 
cause of  fear  of  the  disease,  which  experts 
regard  as  resting  only  in  the  imagination, 
is  a  nuisance,  under  a  statute  defining  a 
nuisance  to  be  unlawfully  doing  any  act 
which  injures  or  endangers  the  comfort  of 
others,  although  the  sanitarium  is  conduct- 
ed in  the  most  approved  manner,  and  is  in 
fact  not  a  menace  to  the  health  of  those 
living  in  the  vicinity.  Everett  v.  Paschall, 
31:  827,  111  Pac.  879,  61  Wash.  47. 
Stable. 

Power  of  municipality  as  to,  see  Municipal 
Corporations,  163-167. 

43.  It  cannot  be  said,  as  matter  of  law, 
that  a  stable  cannot  be  kept  in  the  resi- 
dence portion  of  a  large  city  in  such  a  man- 
ner that  it  will  not  be  regarded  as  a  nui- 
sance. Oehler  v.  Levy,  17:  1025,  85  N.  E. 
271,  234  111.  595.  (Annotated) 

44.  Maintaining  a  stable  in  a  state  of 
uncleanliness,  and  permitting  the  horses  to 
be  brought  in  in  the  night  and  the  drivers 
to  use  loud  and  profane  language  so  that  the 
sleep  of  occupants  of  neighboring  buildings 
is  disturbed,  and  their  health  impaired,  is 
a  nuisance.  Oehler  v.  Levy,  17:  1025,  85  N. 
E.  271,  234  111.  595. 

45.  The  use  of  a  building  for  stabling 
horses  in  a  residence  portion  of  a  city  may 
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be  enjoined  as  a  nuisance,  if  the  noise  made 
by  the  horses  disturbs  the  slumbers  of  the 
neighbors,  and  noxious  odors  emanate  there- 
from, and  it  causes  an  accumulation  of 
flies,  so  that  the  occupancy  of  the  adjoin- 
ing residences  is  rendered  materially  un- 
comfortable and  disagreeable,  and  the  value 
of  the  property  diminished.  Templeton  v. 
Williams,  35:  468,  116  Pac.  1062,  59  Oi-.  160. 

46.  A  barn  located  in  a  thickly  settled 
residence  part  of  a  city,  in  which  a  large 
number  of  horses  are  stabled,  though  not 
per  se  a  nuisance,  may  become  such  by 
reason  pf  the  manner  in  which  the  same  is 
managed  and  conducted.  Lead  v.  Inch,  39: 
234,    134    N.   W.    218,    116    Minn.    467. 

47.  If  the  owner  of  a  barn  in  a  thickly 
settled  residence  part  of  a  city  so  manages 
the  same  that  noxious  and  oifensive  odors 
escape  therefrom,  to  the  detriment,  an- 
noyance, and  discomfort  of  adjoining  prop- 
erty owners,  it  is  a  nuisance,  and  may  be 
restrained  in  equity.  Lead  v.  Inch,  39: 
234,  134  N.  W.  218,  116  Minn.  467. 
Profane  language;  dancing;  drinking. 

48.  Dancing  and  drinking,  accompanied 
by  swearing,  and  being  drunk,  making  loud 
noises,  and  otherwise  misbehaving,  consti- 
tute a  nuisance.  Cora.  v.  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  18:  699,  112  S.  W.  613,  139 
Ky.  429.  (Annotated) 
Pollution  of  \7ater. 

^Injunction  against  pollution  of  stream,  see 
IxXJUNCTION,   168. 

See  also  Municipal  Corporations,  360. 

49.  Pollution  of  a  stream  the  title  to 
the  bed  of  which  is  in  the  riparian  owners 
is  a  public  nuisance,  where  the  legislature 
has  made  it  a  misdemeanor  to  pollute  any 
of  the  waters  of  the  state.  Com.  v.  Ken- 
nedy, 47:  673,  87  Atl.  605,  240  Pa.  214. 
Seepage. 

50.  That  seepage  from  an  irrigation  ditch 
may  be  prevented  by  fluming  or  cementing 
the  portions  where  the  seepage  occurs  does 
not  render  the  ditch,  without  such  protec- 
tion, a  nuisance  to  neighboring  property, 
Middlekamp  v.  Bessemer  Irrig.  Ditch  Co. 
23:  795,  103  Pac.  280,  46  Colo.  102. 
Explosives;  blasting;  fireworks. 
Display  of  fireworks  in  city  street  as,  see 

Municipal   Corporations,   350. 
See  also  Blasting,  9. 

51.  It  is  a  nuisance  to  store  20,000  gal- 
lons of  gasolene  in  underground  tanks  with- 
in a  few  feet  of  a  private  dwelling,  although 
every  precaution  that  human  ingenuity  has 
conceived  has  been  used  in  the  construction 
of  the  tanks.  Whittemore  v.  Baxter  Laun- 
dry Co.  52:  930,  148  N.  W.  437,  181  Mich. 
504.  (Annotated) 

52.  A  contractor  for  government  work, 
although  he  acts  with  the  verbal  consent 
and  acquiescence  of  government  engineers, 
may  be  enjoined  from  storing  dynamite  on 
an  island  which  has  been  constructed  in  a 
navigable  river,  in  such  quantities  as  to 
create  danger  to  complainant,  an  occupant 
of  a  house  upon  another  island  some  dis- 
tance away,  and  his  family  personally,  or 
to  the  property,  real  or  personal,  owned  or 
possessed  by  him  at  the  place  of  his  resi- 
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dence.     Henderson  v.  Sullivan,   i6:  691,   159 
Fed.  46,  86  C.  C.  A.  230.  (Annotated) 

53.  Blasting  of  rocks  in  the  vicinity  of 
another's  dwelling  is  a  nuisance  rendering 
the  one  responsible  therefor  liable  for  all 
injuries  which  result  therefrom.  Green  v. 
Shoemaker,  23:  667,  73  Atl.  688,  111  Md.  69. 

54.  The  display  of  fireworks  in  a  public 
park  is  not  a  nuisance  per  se.  Crowley  v. 
Rochester  Fireworks  Co.  3:  330,  76  N.  E. 
470,    183   N.   Y.   353. 

Pool   room. 

Rooms  where  bets  are  made  as,  see  Betting, 
2. 

Review  by  courts  of  determination  of  mu- 
nicipality as  to,  see  Courts,  161. 

Power  of  municipality  as  to,  see  Munici- 
pal Corporations,  151. 

See  also  infra,  113,  124,  166,  181. 

55.  Keeping  a  common  pool  room  is  a 
nuisance  per  sc  at  common  law.  Ehrlick 
V.  Com.  10:  995,  102  S.  W.  289,  125  Ky.  742. 

( Annotated ) 

56.  The  maintenance  in  a  public  place  of 
a  house  where  pools  are  sold  on  horse  races, 
and  which  attracts  criminals  and  vicious 
persons,  is  a  public  nuisance.  Com.  ex  rel. 
Breathitt  v.  Respass,  21:  836,  115  S.  W. 
1131,  131  Ky.  807.  (Annotated) 
Gaming. 

Keeping  pool  room,  see  supra,  55,  56. 
See  also  infra,   162,  163. 

57.  Statutory  prohibition  of  the  use  of 
gambling  machines  and  devices,  and  a  di-' 
rection  that  when  found  within  the  state 
they  shall  be  summarily  seized  and  de- 
stroyed, are  effectual  to  make  them  public 
nuisances,  although  they  are  not  expressly 
declared  to  be  such.  Mullen  v.  Mosely,  12: 
394,  90  Pac.  986,  13  Idaho,  457. 

58.  Gambling  itself  was  a  nuisance  at 
common  law,  and  is  a  crime  under  the  stat- 
utes of  Idaho;  and  the  machines,  instru- 
ments, and  devices  designed  and  intended 
for  carrying  on  such  nuisance  and  crime  are 
themselves  nuisances.  Mullen  v.  Mosely, 
12:  394,  90  Pac.  986,  13  Idaho,  457. 

59.  Keeping  a  turf  exchange  on  one  of 
the  principal  thoroughfares  of  a  city,  where 
persons  daily  congregate  for  the  purpose  of 
making  bets  and  wagers  on  horse  races  run 
in  other  states  or  countries  is,  under  the 
Oklahoma  statute,  a  public  nuisance.  Jones 
V.  State,  44:  161,  132  Pac.  319,  38  Okla.  218. 

(Annotated) 

60.  A  house  or  place  kept  for  the  pur- 
pose of  enabling  persons  to  place  bets  or 
wagers  upon  hprse  races  is  a  common  gam- 
bling house,  and  a  nuisance  per  se.  James 
V.  State,  34:  515,  112  Pac.  944,  4  Okla.  Crim. 
Rep.  587. 

Speed  of  trains. 

61.  A  railroad  company  is  guilty  of  a 
nuisance  in  running  its  trains  across  a 
much-used  street  in  a  town,  wilfully,  habit- 
ually, and  for  an  unreasonable  length  of 
time,  at  such  an  unreasonable  and  unsafe 
rate  of  speed  as  to  endanger  the  lives  and 
safety  of  persons  using  the  crossing,  with- 
out customary  and  usual  warning  signals. 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Com. 
17:  561,  104  S.  W.  771,  126  Ky.  712. 
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I  62.  A  railroad  company  which,  in  run- 
ning trains  rapidly  over  a  street  crossing  in 
a  town,  gives  the  customary  statutory  sig 
nals,  and  maintains  a  watchman  at  the 
crossing  from  6  A.  m.  to  6  p.  m.,  relieves 
itself  from  the  charge  of  committing  a  nui- 
sance in  so  running  its  trains.  Cincinnati, 
N.  0.  &  T.  P.  R.  Co.  V.  Com.  17:  561,  104  S. 
VV.  771,  126  Ky.  712.      • 

//.  Remedies. 

a.  In  general;  -who  may  have. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Survivability  of  cause  of  action  for  per- 
sonal injuries  caused  by,  see  Abate- 
ment AND  Revival,  15. 

Successive  actions  for,  see  Action  or  Suit, 
31,  93. 

Inserting  in  complaint  for  injury  to  real 
estate  allegation  as  to  injury  to  health, 
see  Action  or  Suit,  121. 

Review  on  appeal  of  decree  enjoining  nui- 
sance, see  Appeal  and  Error,  385. 

Right  of  attorney  general  to  maintain  suit 
to  enjoin  nuisance,  see  Attorney  Gen- 
eral, 5,  9. 

Statute  as  to  presumption  as  to  existence 
of  nuisance,  see  Constitutional  Law, 
621. 

Measure  of  damages  as  to,  see  Damages,  III. 
k,  4. 

Duty  to  minimize  damages,  see  Damages, 
16,  17. 

Punitive  damages  for  maintaining,  see  Da_m- 
ages,  40. 

Prevention  of  multiplicity  of  suits,  see 
Equity,  105. 

Estoppel  by  laches  in  suing  to  restrain  nui- 
sance, see  Estoppel,  142. 

Evidence  to  show  malice  in  permitting  con- 
tinuance of,  see  Evidence,  1681. 

Evidence  as  to  damage  by,  see  Evidence, 
1880-1882. 

Acquittal  in  criminal  prosecution  for  main- 
taining, as  res  judicata  in  civil  suit,  see 
Judgment,  194. 

Pleading  in  suit  for  abatement,  see  Plead- 
ing, 342. 

Who  may  maintain  action  for  continuing 
nuisance,  see  Trespass,  14. 

Correctness  of  instructions  as  to  amount 
of  recovery,  see  Trial,  989,  992. 

63.  The  legislature  may  permit  an  action 
to  enjoin  a  nuisance  to  be  brought  by  any 
citizen  of  the  states.  Ex  parte  Allison, 
2:  nil,  90  S.  W.  870,  99  Tex.  455. 

64.  The  state  may  maintain  a  bill  to 
abate  a  nuisance  in  a  city  street.  Alabama 
W.  R.  Co.  V.  State  ex  rel.  Garber,  19:  1173, 
46  So.  468,  155  Ala.  491.  (Annotated) 

65.  If  the  operation  of  an  electric  ligl\t 
plant  is  not  in  fact  a  nuisance  to  the  oc- 
cupants of  neighboring  property,  the  owner 
of  such  property  cannot  recover  damages  for 
any  annoyance  which  may  be  caused  there- 
from, or  for  any  diminution  in  the  value  of 
the  property  because  of  proximity  of  such 
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plant.     Sherman  Gas  &  Electric  Co.  v.  Bel- 1 
den,  27:  237,  123  S.  W.  119,  103  Tex.  59.  | 

(Annotated)  , 

66.  Possession  alone  of  real  estate  is 
flufficient  to  sustain  an  action  to  recover 
damages  for  the  maintenance  of  a  nuisance 
upon  adjoining  property  in  such  a  manner 
as  to  injure  the  enjoyment  thereof.  Brink 
V.  Moeschl  Edwards  Corrugating  Co.  34:  560, 
133  S.  W.  1147,  142  Ky.  88.        (Annotated) 

67.  A  mere  license  using  a  right  of  way 
from  abutting  property  to  a  highway  can- 
not maintain  an  action  against  the  town- 
ship for  nuisance  in  maintaining  an  open 
ditch  along  the  side  of  tlie  highway,  which 
renders  the  private  way  unsafe,  in  at- 
tempting to  cross  which  he  is  injured.  El- 
liott V.  Mason,  37:  357,  81  Atl.  701,  76  N. 
H,  229. 

68.  That  a  farm  is  in  posses.sion  of  a 
renter  on  shares  does  not  prevent  the  own- 
er, in  the  absence  of  any  objection  as  to 
defect  of  parties  plaintiff',  from  maintaining 
an  action  for  damages  to  the  property  and 
crops  by  casting  salt  water  and  oil  upon 
the  property.  Niagara  Oil  Co.  v.  Ogle,  42: 
714,  98  N.  E.  60,  177  Ind.  292. 

69.  A  property  owner  is  not  entitled  to 
recover  for  injuries  to  the  enjoyment  and 
occupation  of  the  premises  while  they  are 
in  possession  of  a  tenant,  by  the  mainte- 
nance of  a  nuisance  not  of  a  permanent 
character  on  adjoining  premises,  although 
during  such  continuance  the  lease  has  ter- 
minated, and  been  renewed  at  a  reduced 
rental  because  of  the  nuisance.  Miller  v. 
Edison  Electric  Illuminating  Co.  3:  1060, 
76  N.  E.  734,  184  N.  Y.  17.        (Annotated) 

70.  That  a  child  killed  while  living  with 
its  father,  by  noxious  vapors  issuing  from 
a  neighboring  pond,  owned  no  legal  interest 
and  estate  in  the  land  upon  which  he  lived, 
does  not  destroy  the  right  to  recover  dam- 
ages for  his  death.  Hosmer  v.  Republic 
Iron  &  Steel  Co.  43:  871,  60  So.  801,  179 
Ala.  415.  (Annotated) 

71.  The  owner  of  property  in  one  city 
cannot  complain  of  the  establishment  in  it 
of  a  contagious-disease  hospital  within  100 
rods  of  inhabited  dwelling  hoi^ses  in  an 
adjoining  city,  in  violation  of  a  statute,  al- 
though the  hospital  is  actually  within  the 
prescribed  distance  of  his  own  house.  Bar- 
ry V.  Smith,  5:  1028,  77  N.  E.  1099,  191 
Mass.  78.  (Annotated) 

72.  A  landowner  has  no  remedy  for  loss 
of  rents  through  the  location  of  a  conta- 
gious-disease hospital  in  the  neighborhood, 
where  it  is  not  improperly  conducted.  Bar- 
ry V.  Srairti,  5:  1028,  77  N.  E.  1099,  191 
Mass.  78. 

73.  The  legislature  may  permit  any  per- 
son within  the  jurisdiction  to  move  for  an 
injunction  against  a  nuisance  in  the  shape 
of  a  gambling  house.  Ex  parte  Allison, 
3:  622,  90  S.  W.  492,  48  Tex.  Crim.  Rep. 
634. 

74.  A  property  owner  cannot  interfere 
with  the  construction  of  an  unlicensed  wharf 
on  another's  property  merely  because  it  will 
interfere  with  the  enjoyment  of  his  own 
property  and  lessen  its  commercial  value. 
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Whitmore  v.  Brown,  g:  868,  65  Atl.  516,  102 
Me.  47. 

75.  The  owner  of  adjoining  property 
cannot  enjoin  the  erection  and  use  of  a 
blind  in  the  public  waters  of  the  state  from 
which  to  shoot  wild  fowl,  on  the  ground 
that  it  constitutes  a  public  nuisance.  Mere- 
dith v.  Triple  Island  Gunning  Club,  38:  286, 
73  S.  E.  721,  113  Va.  80. 

76.  A  private  action  for  nuisance  will 
not  lie  for  the  maintenance,  under  proper 
authority,  of  a  railway  in  a  city  street. 
Hannegan  v.  Denver  &  S.  F.  R.  Co.  16:  874, 
95  Pac.  343,  43  Colo.  122. 

Special  injury  in  general. 
Private   action   for   abatement  of,   see   also 
Highways,  29-31. 

77.  One  suffering  special  injuries  from 
a  nuisance  may  maintain  a  bill  to  enjoin 
it,  although  other  may  have  been  injured 
by  the  same  cause.  Joos  v.  Illinois  Na- 
tional Guard,  43:  1214,  100  N.  E.  505,  257 
111.   138. 

78.  A  private  person,  seeking  the  aid  of 
equity  to  restrain  a  public  nuisance,  must 
show  some  special  injury  peculiar  to  himself, 
aside  from  and  independent  of  the  general 
injurv  to  the  public.  Bischof  v.  Merchants' 
Nat. 'Bank,  5?  486,  106  N.  W.  996,  75  Neb. 
838. 

79-.  Before  equity  will  abate  a  public 
nuisance  at  the  suit  of  a  private  individual, 
it  must  appear  not  only  that  plaintiff  is 
specially  damaged  by  it  in  a  manner  dif- 
ferent from  the  general  public,  but  also 
that  his  injury  is  serious,  affecting  the  sub- 
stance and  value  of  his  property.  Davis  v. 
Spragg,  48:  173,  79  S.  E.  652,  72  W.  Va. 
672. 

80.  To  entitle  a  private  individual  to 
enjoin  a  public  nuisance,  the  injury  com- 
plained of  must  be  peculiar  in  kind  or  na- 
ture, and  not  merely  in  degree,  and  not 
shared  in  common  with  the  public  at  large, 
substantial,  not  fanciful  nor  evanescent,  and 
the  proximate  result  of  the  conduct  com- 
plained of.  Nelson  v.  Swedish  E.  L.  Ceme- 
tery Asso.  34:  565,  126  N.  W.  723,  127  N. 
W.  626,  111  Minn.  149. 

81.  A  private  citizen  cannot  enjoin  a 
prize  fight  which  constitutes  a  public  nui- 
sance, unless  he  suffers  some  special  injury 
from  it.  Louisville  ^thletic  Club  v.  Nolan, 
23:  1019,  119  S.  W.  800,  134  Ky.  220. 

82.  Equity  will  not  take  jurisdiction,  at 
the  suit  of  property  owners  affected  there- 
by, of  a  bill  to  suppress  a  settlement  of  dis- 
orderly houses  forming  the  red  light  dis- 
trict of  a  city.  Weidner  v.  Friedman,  42: 
1041,  151  S.  W.  56,  126  Tenn.  677. 

(Annotated) 

83.  A  private  individual  must  have  siif- 
fered  some  injury  peculiar  to  himself,  dif- 
ferent from  that  of  other  property  owners 
in  the  neighborhood  similarly  situated,  be- 
fore he  can  enjoin  the  threatened  unlawful 
narrowing  of  a  public  street,  which  would 
amount  to  a  public  nuisance.  John  K.  Cum- 
mings  Realty  &  Invest.  Co.  v.  Deere  &  Co. 
14:  822,  106  S.  W.  496,  208  Mo.  66. 

84.  An  owner  of  real  estate  abutting  on 
a  public  street  cannot  compel  the  removal 
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of  an  obstruction  from  the  sidewalk  thereof 
which  is  not  shown  to  result  in  special  in- 
jury to  him.  Oehler  v.  Levy,  17:  1025,  85 
N.  E.  271,  234  111.  595. 

85.  One  upon  whose  property  an  obstriic- 
tion  to  a  highway  does  not  abut  has  no  right 
to  maintain  a  private  action  to  enjoin  such 
obstruction,  merely  because  it  inconveniences 
him  in  taking  his  stock  to  a  river  for  wa- 
ter, and  prevents  egress  and  ingress  to  and 
from  the  part  of  the  country  to  which  it 
leads,  since  his  injury  differs  only  in  degree 
from  that  of  the  general  public.  Stoutemyer 
y.  Sharp,  21:74,  116  S.  W.  189,  89  Ark, 
175.  (Annotated; 

86.  An  abutting  property  owner  can 
complain  of  the  maintenance  by  a  munic- 
ipality of  hitching  posts  in  the  street  in 
front  of  his  property  in  such  a  manner  as 
to  impede  travel  along  the  street  only  so 
far  as  access  to  his  property  is  impeded 
thereby.  Smith  v.  Jefferson,  45:  792,  142 
N.  W.  220,  161  Iowa,  245. 

87.  Special  injury,  entitling  an  abutting 
landowner  to  maintain  an  action  against  a 
municipality  for  creating  a  nuisance  by 
means  of  surface  water  which  it  gathers 
and  for  which  it  fails  to  provide  an  outlet, 
is  shown  by  an  allegation  thjit  the  water 
is  cast  upon  abutting  property  to  its  injury. 
Mayrant  v.  Columbia,  10:  1094,  57  S.  E. 
857,  77  S.  C.  281. 

88.  A  riparian  owner  injured  by  the  in- 
creased water  of  a  stream  is  not  deprived  of 
a  right  of  action  against  the  one  responsible 
therefor  by  the  fact  that  other  riparian 
owners  are  similarly  injured.  Stimson  v. 
Brookline,  16:  280,  83  N.  E.  893,  197  Mass. 
568. 

89.  Mere  occupants  of  property  adjoin- 
ing that  where  a  nuisance  is  being  main- 
tained have  no  right  of  action,  where  they 
are  merely  disquieted  and  kept  in  a  state 
of  alarm  and  apprehension,  if  it  does  not 
result  in  sickness  or  physical  injury.  Gos- 
sett  v.  Southern  R.  Co.  1:97,  89  S.  W.  737, 
115  Tenn.  376. 

90.  The  obstruction  by  a  public  nuisance 
of  the  direct  route  between  one's  property 
and  a  neighboring  city,  so  as  to  compel  him 
to  take  a  circuitous  route  to  reach  it,  is 
such  special  injury  as  to  entitle  him  to 
maintain  a  suit  to  abate  the  nuisance. 
Sloss-Sheffield  Steel  &  Iron  Co.  v.  Johnson, 
8:  226,  41  So.  907,  147  Ala.  384.  (Annotated) 

91.  A  landowner  who  is  driven  from  his 
home  by  the  maintenance  of  a  nuisance  on 
adjoining  property,  or  whose  comfort  is  so 
interfered  with  as  to  lessen  the  desirability 
and  usable  value  of  his  home,  is  entitled 
to  recover  damages  therefor.  Gossett  v. 
Southern  R.  Co.  1:97,  89  S.  W.  737,  115 
Tenn.  376. 

92.  One  whose  residence  is  rendered  un- 
comfortable or  unhealthy  to  the  occupants 
by  smoke,  cinders,  and  gas  emitted  from  the 
locomotive  engines  of  a  railway  company 
cannot  recover  damages  therefor,  in  the 
absence  of  any  special  constitutional  or 
statutory  authority,  where  it  appears  that 
such  company  has  not  abused  or  exceeded 
its  authority  in  locating  or  constructing  its 
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line,  or  in  the  operation  of  its  engines.  At- 
chison, T.  &  S.  F.  R.  Co.  V.  Armstrong,  i: 
113,  80  Pac.  978,  71  Kan.  366. 

93.  It  seems  that  the  noises  attendant 
upon  the  careful  and  prudent  operation  of 
a  railroad  switch  yard,  which  affect  alike 
all  within  hearing  distance  thereof,  cannot 
be  regarded  as  a  private  nuisance  to  a  re- 
ligious society  whose  services  are  disturbed 
and  interrupted  by  them.  Twenty-Second 
Corp.,  etc.  V.  Oregon  S.  L.  R.  Co.  23:  860, 
103  Pac.  243,  36  Utah,  238. 

94.  Failure  to  allege  or  demand  specific 
damages  will  not  prevent  the  granting  of 
a  temporary  injunction  to  restrain  the 
maintenance  of  an  alleged  nuisance,  if  facts 
are  alleged  showing  injury  to  plaintiff's 
business  from,  and  its  probable  destruction 
by,  continuance  of  the  nuisance.  Grantham 
V.  Gibson,  3:  447,  83  Pac.  14,  41  Wash.  125. 

95.  A  property  owner  who  rents  it  for 
use  as  a  house  of  prostitution  may  be  en- 
joined at  the  suit  of  neighboring  property 
owners.  Tedescki  v.  Berger,  11:  1060,  43 
So.  960,   150  Ala.  649.  (Annotated) 

96.  A  property  owner  who  is  compelled, 
together  with  his  clerks  and  customers,  to 
witness  indecent  conduct  of  the  inmates  of 
a  bawdyhouse  on  adjoining  property,  and  to 
hear  loud,  boisterous,  indecent,  and  annoy- 
ing noises  made  by  them  and  their  dissolute 
companions,  suffers  a  special  injury  different 
from  that  suffered  by  the  general  public,  en- 
titling him  to  enjoin  the  same,  notwith- 
standing the  maintenance  of  such  place  is  a 
public  nuisance.  Seifert  v.  Dillon,  19:  1018, 
119  N.  W.  086,  83  Neb.  322. 

97.  Where  a  railway  company  has  con- 
structed its  yards,  roundhouses,  and  ma- 
chine shops  in  close  proximity  to  private 
property,  the  damages  resulting  to  such 
property  from  offensive  gases,  dust,  steam, 
smoke,  cinders,  loud  noises,  and  offensive 
odors  are  not  unavoidable  and  consequen- 
tial, affecting  in  a  like  injurious  manner 
the  public  generally  so  as  to  prevent  an 
action  by  the  owner  of  such  property. 
Choctaw,  O.  &  G.  R.  Co.  v.  Drew,  44:  38, 
130  Pac.  1149,  37  Okla.  396. 

98.  One  having  a  contract  with  the  Fed- 
eral government  to  carry  mail  over  a  cer- 
tain route  six  times  a  week,  who  is  com- 
pelled to  take  a  circuitous  route  because  of 
the  negligent  destruction  of  a  bridge,  suf- 
fers special  damages  giving  him  a  right  of 
action  against  the  one  through  whose  neg- 
ligence the  bridge  was  destroyed,  under  a 
statute  permitting  a  private  person  to 
maintain  an  action  for  a  public  nuisance  if 
specially  injured  thereby.  Shofin  v.  Ska- 
mania Boom  Co.  28:  1053,  105  Pac.  632,  56 
Wash.  303. 

99.  One  claiming  the  possession  and 
right  of  possession  in  tide  lands  in  front  of 
his  property  in  a  territory,  at  the  time  of 
the  passage  of  an  act  of  Congress  declaring 
that  persons  shall  not  be  disturbed  in  the 
possession  of  any  lands  in  their  use  or 
occupation,  or  now  claimed  by  them,  may 
enjoin  the  placing  thereon  of  structures  by 
others,    until    Congress    changes    the    law. 
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McCloskey  v.  Pacific  Coast  Co.  22:  673,  IGO 
Fed.  794,  87  C.  C.  A.  568. 

100.  The  corporate  owner  of  a  nonexclu- 
sive franchise  granting  authority  to  use 
the  streets,  alleys,  and  public  grounds  of 
a  city  for  the  purpose  of  constructing  and 
operating  an  electric  light  and  power  plant 
to  furnish  light  and  power  to  such  city 
and  its  inhabitants  may  enjoin  another 
corporation  which,  without  legislative  au- 
thority, attempts  to  exercise  rights  similar 
to  those  granted  to  plaintiff,  from  so  do- 
ing. Bartlesville  Electric  L.  &  P.  Co.  v. 
Bartlesville  Interurban  R.  Co.  29:  77,  109 
Pac.  228,  26  Okla.  453.  (Annotated) 
For   obstruction   to   navigation. 

See  also  infra,  173. 

101.  Persons  engaged  in  operating  a  line 
of  steamboats  on  a  navigable  river,  carrying 
passengers  and  freight  for  hire,  and  towing 
small  craft,  suffer  an  injury  not  common  to 
the  public  at  large,  from  the  wrongful  con- 
struction of  a  bridge  over  the  river,  whereby 
they  are  prevented  irom  continuing  their 
business,  and  they  may  maintain  a  private 
action  to  redress  the  injury.  Viebahn  v. 
Crow  Wing  County,  3:  1126,  104  N.  W. 
1089,  96  Minn.  276.  (Annotated) 

102.  Special  damages  are  sustained  by  one 
whose  means  of  access  to  his  cottage  on  the 
banks  of  a  navigable  river  is  cut  off  by  an 
obstruction  of  tlie  stream  with  logs,  there 
being  no  other  highway  leading  thereto, 
since  this  is  a  use  and  benefit  differing  from 
that  required  by  the  public.  Smart  v. 
Aroostook  Lumber  Co.  14:  1083,  68  Atl.  527, 
103' Me.  37. 

103.  Citizens  of  a  town  are  not,  as  such, 
entitled  to  maintain  an  action  to  enjoin 
the  erection  of  a  bridge  between  the  town 
and  tlie  sea  which  will  interfere  with  the 
transaction  of  business  carried  on  by  them. 
Pedrick  v.  Raleigh  &  P.  S.  R.  Co.  10:  554, 
55  S.  E.  877,  143  N.  C.  485. 

104.  The  owner  of  a  sawmill  suffers  such 
a  peculiar  injury  diffei'ent  from  that  of  the 
public  at  large  as  to  entitle  him  to  maintain 
an  action  to  enjoin  the  construction  of 
a  bridge  between  his  mill  and  the  sea  which 
will  interfere  with  the  shipment  of  logs  and 
lumber  to  and  from  his  mill.  Pedrick  v. 
Raleigh  &  P.  S.  R.  Co.  10:  554,  55  S.  E.  877, 
143  N.  C.  485. 

105.  The  mere  fact  that  boat  owners  are 
engaged  in  transporting  freight  to  and  from 
a  town  located  on  a  navigable  river  does  not 
entitle  them  to  maintain  an  action  to  enjoin 
the  construction  of  a  bridge  between  the 
town  and  the  sea  which  will  interfere  with 
their  occupation,  their  injury  being  no  dif- 
ferent from  that  of  the  general  public.  Ped- 
rick v.  Raleigh  &  P.  S.  R.  Co.  10:  554,  55  S, 
E.  877,  143  N.  C.  485. 

106.  Mere  failure  of  the  public  officials  to 
take  steps  to  remove  an  unlicensed  wharf 
from  a  tidal  shore  does  not  entitle  the 
neighboring  property  owner  to  equitable  aid 
to  effect  that  result.  Whitmore  v.  Brown, 
9:  868,  65  Atl.  516,  102  Me.  47. 

107.  Mere  ownership  of  land  on  a  cove 
does  not  give  one  a  standing  in  court  to  en- 
join  the    construction    of    a   wharf    therein 
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which  will  interfere  with  the  public  right  of 
navigation,  even  though  a  boating  privilege 
connected  with  his  land  is  affected,  which  re- 
sults in  a  depreciation  in  the  value  of  his 
property.  Whitmore  v.  Brown,  9:  868,  65 
Atl.  516,  102  Me.  47. 

108.  A  riparian  owner  may  enjoin  such  a 
use  of  the  navigable  waters  of  a  stream  or  the 
land  thereunder,  including  the  shore,  which 
is  a  part  of  the  bed,  as  deprives  him  of  all 
access  to  the  river  from  the  land  or  to  the 
land  from  the  river,  as  such  use  operates  as 
a  special  injury  to  such  owner  in  the  use 
and  enjoyment  of  his  riparian  lands.  Ferry 
Pass  Inspectors  &  S.  Asso.  v.  White  River 
Inspectors  &  S.  Asso.  22:  345,  48  So.  643,  57 
Fla.  399.  (Annotated) 

109.  A  littoral  owner  who  has  conveyed  to 
the  public  a  public  way  along  his  water 
front  cannot  maintain  a  suit  to  enjoin  ob- 
struction to  navigable  waters  in  front  of  his 
land.  McCloskey  v.  Pacific  Coast  Co.  22: 
673,  160  Fed.  794,  87  C.  C.  A.  568. 

(Annotated) 

110.  An  injury  different  from  that  suf- 
fered by  the  public  at  large  from  the  ob- 
struction of  a  navigable  stream,  which  will 
entitle  the  person  injured  to  damages,  ia 
shown  by  the  fact  that  he  was  in  possession 
of  certain  logs  which  he  had  contracted  to 
float  past  the  obstruction,  and  that  his  use 
of  the  stream  was  unreasonably  interfered 
with  by  the  obstruction,  so  that  he  was  com- 
pelled to  incur  expense  in  hiring  extra 
hands  and  to  suffer  delay  in  his  work. 
Tuell  V.  Marion,  46:  35,  86  Atl.  980,  110  Me. 
460. 

111.  One  seeking  to  establish  a  steam- 
boat line  to  carry  passengers  and  freight 
upon  a  navigable  river  has  no  injury  dis- 
tinct from  that  of  the  public,  which  will 
enable  him  to  maintain  an  action  for  dam- 
ages, because  he  finds  a  bridge  across  the 
river  so  located  that  his  steamers  cannot 
pass  it;  but  he  will  have  to  tranship  all 
freight  and  passengers  destined  to  pass  the 
bridge,  in  order  to  transport  them  to  their 
destination.  David  M.  Swain  &  Son  v. 
Chicago,  B.  &  Q.  R.  Co.  38:  763,  97  N.  E, 
247,  252  111.  622.  (Annotated) 
For  pollution  of  leater. 

Joint  liability  for,  see  Joint  Creditors  and 

Debtors,  9,  10. 
Prescriptive  right  to  maintain,  see  Waters, 

123. 

h.  Who  liahle. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Right  to  compensation  for  nuisance  result- 
ing from  location  of  switch  yard,  see 
Eminent  Domain,  266. 

Liability  of  health  oflficers  for  maintaining, 
see  Health,  14-17. 

Liability  of  public  official  for,  see  Officers, 
106-108. 

Joint  liability  for,  see  Joint  Creditors 
AND  Debtors,  9,  10,  18. 

Landlord's  liability  for  injury  by,  see  Land- 
lord AND  Tenant,  135-137. 
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Liability  of  independent  contractor  for,  see 
Master  axd  Servant,  1061. 

Municipal  liability  for,  see  Highways,  IV. 
a,  4 ;  Injunction,  228 ;  Municipal  Cor- 
porations, 350,  355-369,  389. 

112.  A  corporation  organized  for  the 
generation  of  electricity  under  legislative 
authority  for  public  service  is  not,  in  lo- 
cating its  power  house,  acting  in  its  pub- 
lic capacity,  so  as  to  be  absolved  from  lia- 
bility for  injuring  neighboring  property 
by  the  smoke,  noise,  and  escaping  electric- 
ity incident  to  its  business.  Townsend  v. 
Norfolk  R.  &  Light  Co.  4:  87,  52  S.  E.  970, 
105  Va.  22. 

113.  One  usually  present  when  betting  is 
going  en  in  a  pool  room,  and  apparently  in 
authority,  may  be  punished  for  maintain- 
ing the  room,  although  he  is  not  shown  to 
be  its  proprietor.  Ehrlick  v.  Com.  10:  995, 
102  S.  W.  289,  125  Ky.  742. 

114.  A  railroad  company  has  no  more 
right  than  an  individual  so  to. use  its  prop- 
erty as  to  interfere  unreasonably  with  the 
peaceable  and  comfortable  enjoyment  by 
others  of  their  property,  or  to  cause  special 
injury  to  particular  property,  without  mak- 
ing' compensation  therefor.  Choctaw,  O.  & 
G.  R.  Co.  V.  Drew,  44:  38,  130  Pac.  1149, 
37  Okla.  396. 

115.  A  railroad  company  which  has  pur- 
chased its  road  of  the  constructing  com- 
pany, which,  in  constructing  the  road,  dug 
a  borrow  pit,  in  which  water  afterwards  ac- 
cumulated to  the  depth  of  2  or  3  feet,  be- 
yond the  50-foot  line  on  which  a  fence  was 
afterwards  constructed,  but  within  100  feet 
of  the  track,  is  not  liable  to  an  adjoining 
landowner  for  the  loss  of  horses  which 
mired  in  the  pit,  in  the  absence  of  notice 
to  the  company  of  its  dangerous  character 
or  that  it  constituted  a  nuisance.  Daniels 
V.  St.  Louis,  &  S.  F.  R.  Co.  50:  929,  128 
Pac.  1089,  36  Okla.  421.  (Annotated) 

116.  Under  a  statute  prohibiting  railroad 
companies  from  constructing  their  roads  un- 
til they  shall  have  provided  the  necessary 
culverts  to  take  care  of  the  water  which 
naturally  drains  through  the  land  covered 
by  the  right  of  way,  the  successor  of  the 
corporation  which  constructs  the  road  is  li- 
able for  injury  caused  by  absence  of  nec- 
essary culverts,  though  not  notified  to  abate 
the  nuisance, — at  least  where  it  reconstructs 
the  embankment  without  culverts  after  it 
has  been  washed  away  by  freshets.  Tether- 
ingtou  V.  St.  Louis,  T.  &  E.  R.  Co.  12:  571, 
80  N.  E.  697,  226  111.  129.  (Annotated) 

117.  A  railroad  company  is  liable  for  a 
nuisance  where  it  harbors  upon  its  right  of 
way  a  band  of  laborers  who  are  boisterous, 
riotous,  and  shoot  firearms,  to  the  alarm 
of  the  neighborhood  and  persons  passing  ou 
the  public  highway.  Southern  R.  Co.  v. 
Com.  12:  526,  101  S.  W.  882,  31  Ky.  L.  Rep. 
122. 

118.  The  maintenance  by  a  railroad  com- 
pany of  a  yard  for  the  storing,  blowing  out, 
cleaning,  and  firing  of  engines  is  done  in 
its  private,  and  not  its  public,  capacity,  so 
that  it  will  be  liable  in  damages  if  it 
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maintains  it  in  such  manner  as  to  consti- 
tute a  nuisance  to  neighboring  property. 
Terrell  v.  Cliesapeake  &  O.  R.  Co.  32:  371, 
66  S.  E.  55,110  Va.  340.  (Annotated) 

119.  One  who  has  contracted  for  the  out- 
put of  a  sewage  purification  plant,  in  con- 
sideration of  his  furnishing  the  money  to 
construct  and  operate  it,  is  liable  as  a 
joint  tort  feasor  in  case  the  plant  is  op- 
erated so  as  to  constitute  a  nuisance  to 
neighboring  property,  and  he  actually  par- 
ticipates in  such  operation,  and  it  is  im- 
material that  the  public  authorities  retain 
control  of  such  manner  of  operation.  Ad- 
ler  v.  Pruitt,  32:  889,  53  So.  315,  169  Ala. 
213.  (Annotated) 

120.  One  who  strings  a  barbed  wire  some 
distance  from  his  boundary  line  to  pre- 
vent the  use  of  his  property  as  a  driveway 
is  not  liable  for  injury  thereby  caused  to 
tlie  runaway  horse  of  one  who  had  gone  up- 
on the  property  on  business  with  the  then 
owner,  after  he  had  sold  and  delivered  pos- 
session of  the  property  to  another,  al- 
though in  stringing  the  wire  he  violated 
the  provisions  of  a  municipal  ordinance,  and 
the  act  was  so  negligent  that  he  would 
have  been  liable  for  injuries  occurring  while 
he  owned  the  property,  to  persons  entering 
it  by  his  invitation,  express  or  implied. 
Upp  V.  Darner,  32:  743,  130  N.  W.  409,  150 
Iowa,  403. 

121.  One  who  purchases  a  building  so 
erected  that  snow  is  likely  to  slide  from  its 
roof  against  a  neighboring  building  to  its 
injury  is  liable  for  injury  so  done,  if  he 
fails  to  make  any  attempt  to  avoid  the  in- 
jury after  receiving  verbal  notice  of  its 
likelihood  to  occur.  Bishop  v.  Readsboro 
Chair  Mfg.  Co.  36:  1171,  81  Atl.  454,  85  Vt. 
141. 

122.  No  action  will  lie  against  a  pur- 
chaser of  an  abandoned  mine  who  merely 
maintains  it  in  the  condition  in  which  it 
came  into  his  possession,  for  injuries  caused 
to  the  property  of  others  by  mineral  water 
coming  from  the  mine,  until  notice  has  been 
given  him  of  the  nuisance  and  an  oppor- 
tunity afforded  him  to  correct  it.  Glenn  v. 
Crescent  Coal  Co.  37:  197,  140  S.  W.  43,  145 
Ky.  137. 

123.  A  contractor  for  a  street  improve- 
ment which  requires  the  removal  of  a  large 
quantity  of  earth  from  one  place  to  an- 
other, who  under  the  authority  of  the  mu- 
nicipality constructs  a  railway  in  the  street 
upon  which  to  move  such  earth,  is  not  liable 
for  injuries  to  abutting  property  from  noise, 
smoke,  and  vibration,  if  he  is  guilty  of  no 
negligence  in  the  operation  of  the  plant. 
Larned  v.  Holt  &  Jeffery,  46:  635,  133  Pac. 
4G0,  74  Wash.  274. 

c.  Abate^ment. 

(See   also   same   heading   in   Digest   L.B.A. 

1-70.) 

Who  may  abate,  see  supra,  II.  a. 
Against  whom  action  for,  maintainable,  see 
supra,  II.  b. 
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Eight  of  courts  to  interfere  with  legisla- 
tive power  to  define  and  abate,  see 
Courts,  97. 

Judicial  notice  that  nuisance  can,  and  will, 
be  abated,  see  Evidence,  44-46. 

Municipal  liability  for  failure  to  abate  icy- 
condition  of  sidewalk,  see  Highways, 
250. 

Injunction  against  actions  to  abate  nuis- 
ance, see  Injunction,  252, 

Injunction  to  restrain  municipal  regulation 
of  nuisance,  see  Injunction,  356,  357. 

Conclusiveness  of  judgment,  see  Judgment, 
II.  d,  7. 

Right  to  jury  trial,  see  Jury,  24,  25. 

Municipal  liability  for,  see  Municipal  Cok- 
PORATIONS,  431. 

Municipal  regulation  of  nuisances,  see  Mu- 
nicipal Corporations,  II.  c,  4,  c. 

Joinder  of  parties  in,  see  Parties,  153.  195. 

Pleading  in  action  to  abate,  see  Pleading, 
172. 

Ratification  of  agent's  act  in  giving  notice 
to  abate  nuisance,  see  Peincipal  and 
Agent,  91. 

124.  Judgment  of  abatement  may  be  en- 
tered upon  conviction  of  one  for  running  a 
pool  room.  Ehrlick  v.  Com.  lo:  995,  102 
S.  W.  289,  125  Ky.  742. 

125.  Where,  under  the  police  power,  a  leg- 
islature declares  a  thing  to  be  a  nuisance 
per  se,  and  orders  it  to  be  abated,  no  com- 
pensation is  due.  Com.  v.  Sisson,  i:  752, 
75  N.  E.  619,  189  Mass.  247. 

126.  A  property  owner  cannot  compel  a 
municipal  corporation  to  remove  all  hitch- 
ing posts  maintained  by  it  in  front  of  his 
property  as  a  nuisance,  although  he  can 
compel  it  to  keep  the  place  clean  and  re- 
move such  posts  as  interfere  with  access 
to  his  property.  Smith  v.  Jefferson,  45: 
792,  142  N.  W.  220,  161  Iowa,  245. 
Notice  to  ^xrrongdoer  as  to  existence  of 

:iiuisance. 

127.  Express  notice  and  request  to  a  les- 
see railroad  company  to  abate  a  nuisance 
wliich  arose  from  the  construction  by  the  les- 
sor railroad  company  of  a  barbed-wire  fence 
along  its  embankment  in  such  a  manner  as 
to  make  the  place  dangerous  to  stock  pas- 
turing upon  the  adjoining  land  need  not  pre- 
cede an  action  against  such  lessee  for  inju- 
ries to  stock  injured  by  reason  thereof, 
where  the  lessee  had  actual  knowledge  of  the 
dangerous  condition.  Chicago,  R.  I.  &  P. 
R.  Co.  v.  Martin,  27:  164,  105  Pac.  451,  81 
Kan.  344.  (Annotated) 
Equitable  remedies. 

Who  may  obtain  injunction,  see  supra,  II.  a. 

Against  whom  injunction  maintainable,  see 
supra,  II.  b. 

Review  of,  on  appeal,  see  Appeal  and  Er- 
ror, 800. 

Disposal  on  merits  by  reviewing  court  of 
application  for  injunction,  see  Apppeal 
and  Error,  1574. 

Stay  of  injunction  pending  appeal,  see  Ap- 
peal AND  Error,  110. 

Right  of  attorney  general  to  institute  pro- 
ceedings to  enjoin,  see  Attorney  Gen- 
eral, 5,  9. 
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Writ  of  certiorari  to  review  decree  in  suit 

to  enjoin,  see  Certiorari,  13-15,  17. 
Retaining  suit  for   assessment   of  damages 

where    right    to    injunction    fails,    see 

Equity,  107. 
Refusal    of    injunction    upon    court's    own 

knowledge  that  nuisance  will  be  abated, 

see  Evidence,  46. 
Injunction  to  prevent  anticipated  nuisance, 

see  Injunction,  18. 
Mandatory  injunction,  see  Injunction,  30, 

31. 
Acquittal  on  criminal  charge  as  bar  to  right 

to  injunction,  see  Judgment,  195. 
Statute   permitting   enjoining   of   gambling 

house,  see  Jury,  47. 
Laches   as   bar   to  right  to   injunction,  see 

Limitation  of  Actions,  65-67,  69. 
Pleading  in  suit  for,  see  Pleading,  432. 
See  also  supra,  11,  20,  27,  29,  39,  41,  47,  52; 

infra,   228;    Injunction,   30,   31,   104, 

168,  172. 
127a.  Equity  has  no  jurisdiction  to  abate 
at  the  instance  of  an  individual  or  the  state, 
a  public  nuisance,  either  civil  or  criminal, 
not  affecting  or  injuring  the  enjoyment  of 
property  or  other  personal  rights.  State  v. 
Ehrlick,  23:  691,  64  S.  E.  935,  65  W.  Va. 
700.  (Annotated) 

128.  In  so  far  as  a  public  nuisance  injures 
property  or  substantially  interferes  with  the 
enjoyment  thereof,  directly  or  indirectly,  or 
constitutes  a  purpresture,  excluding  citizens 
from  the  enjoyment  of  their  civil  rights  in 
highways  and  other  public  grounds  and 
places,  or  obstructing  or  interfering  with  the 
execution  of  the  public  business,  it  is  abata- 
ble by  injunction.  State  v.  Ehrlick,  23:  691, 
24  S.  E.  935,  65  W.  Va.  700. 

129.  Where  a  nuisance  is  not  permanent, 
and  the  damages  caused  thereby  are  not  re- 
coverable in  one  action,  but  would  reejuire 
successive  actions,  the  injured  party  has  no 
adequate  remedy  at  law.  Bischof  v.  Mer- 
chants' Nat.  Bank,  5:  486,  106  N.  W.  996, 
75  Neb.  838. 

130.  The  jurisdiction  of  equity  to  abate  a 
nuisance  is  not  destroyed  by  the  passage  of 
a  municipal  ordinance  purporting  to  award 
an  easy  and  expeditious  remedy  for  the  in- 
convenience caused  thereby.  Herring  v.  Wil- 
ton, 7:  349,  55  S.  E.  546,  106  Va.  171. 

131.  The  use  of  railroad  terniinals  need- 
lessly located  so  Qear  to  private  property 
as  to  constitute  a  nuisance,  the  injury  from 
which  cannot  be  adequately  compensated 
in  money,  may  be  enjoined,  where  the  ab- 
solute power  to  select  the  location  has  not 
been  conferred  on  the  company.  Rainey  v. 
Red  River,  T.  &  S.  R.  Co.  3:  590,  89  S.  W. 
768,  99  Tex.  276. 

132.  Injunction  will  not  lie  against  the 
operation  of  a  railroad  in  a  street  near  a 
hotel  in  such  a  way  as  to  constitute  a  nui- 
sance and  interfere  with  the  patronage  of 
the  hotel,  since  an  action  at  law  for  damages 
is  an  adequate  remedy.  Galveston,  H.  &  S. 
A.  R.  Co.  V.  De  Groff,  21:  749,  118  S.  W.  134, 
102  Tex.  433. 

133.  Injunction  will  issue  to  prevent  the 
erection  of  buildings  in  violation  of  a  mu- 
nicipal ordinance,  though  they  are  not  nui- 
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sances  per  se,  if  the  persons  seeking  such 
injunction  show  that  their  erection  will 
work  special  or  irreparable  injury  to  them 
and  their  propertv.  Bangs  v.  Dworak,  5: 
493,   106   N.   W.   780,   75   Neb.   714. 

(Annotated) 

134.  A  structure  constituting  a  nuisance, 
maintained  in  violation  of  a  positive  statute, 
which  is  not  necessary  to  the  conduct  of 
any  lawful  business,  and  which  is  not  an 
inseparable  or  necessary  part  of  the  unfin- 
ished building  to  which  it  is  attached,  will 
not  be  presumed  to  continue  indefinitely, 
and  is  not  a  permanent  nuisance  the  dam- 
ages occasioned  by  which  might  be  as- 
certained with  reasonable  accuracy  and  re- 
covery had  in  one  action,  so  as  to  afford  an 
adequate  remedy  at  law  which  will  pre- 
clude injunctive  relief.  Bischof  v.  Mer- 
chants' Nat.  Bank,  5:  486,  106  N.  W.  996^ 
75  Neb.  838. 

135.  Equity  will  interfere  to  protect  of- 
fended third  persons  against  a  continuing 
nuisance,  although  the  person  responsible 
for  the  nuisance  be  solvent  and  able  to 
respond  in  damages.  Lead  v.  Inch,  39:  234, 
134  N.  W.  218,  116  Minn.  4G7. 

136.  The  injury  resulting  from  a  nuisance 
continuing  in  character,  the  annoyance  and 
discomfort  of  which  is  incapable  of  even 
approximately  accurate  measurement  in 
money,  is  irreparable  whether  the  damage 
be  great  or  small,  and  equity  will  interfere 
to  prevent  its  continuance.  Lead  v.  Inch. 
39:  234,  134  N.  W.  218,  116  Minn.  467. 

137.  Injunction  will  not  lie  to  prevent 
continued  maintenance  of  a  pile  of  slack 
on  a  dedicated  highway  which  was  never 
opened,  and  which  has  been  obstructed  by 
the  slack  for  many  years,  until  the  right 
has  been  established  at  law.  Pana  v.  Cen- 
tral Washed  Coal  Co.  48:  244,  102  N.  E. 
992,  260  111.   111. 

138.  A  court  of  equity  will  not  interfere 
with  the  use  of  land  as  a  cemetery  unless 
it  clearly  appears  by  competent  evidence 
that  a  nuisance  will  be  brought  into  exist- 
ence by  the  acts  sought  to  be  restrained,  and 
that  the  parties  complaining  will  be  injured 
unless  the  injunction  is  granted;  but  this 
does  not  mean  that  there  must  be  absolute 
certainty  of  injury  in  order  that  the  in- 
junction may  be  issued.  Nelson  v.  Swedish 
E.  L.  Cemetery  Asso.  34:  565,  126  N.  W.  723, 
127  N.  W.  626,  111  Minn.  149. 

139.  A  city  taking  a  water  supply  from  a 
river  is  not  entitled  to  an  injunction  against 
the  maintenance  of  a  nuisance  within  the 
watershed,  unless  it  can  show  special  dam- 
age, or  such  a  pollution  of  the  river  as  to 
render  the  water  at  the  city's  intake  un- 
fit for  the  uses  to  which  it  is  applied.  Dur- 
ham V.  Eno  Cotton  Mills,  11:  1163,  57  S.  E. 
465,  144  N.  C.  705.  (Annotated) 

140.  Injunction  lies  to  restrain  a  munici- 
pal corporation  from  emptying  its  sewage 
into  a  stream  so  as  to  constitute  a  nuisance 
to  the  public  or  to  riparian  owners  lower 
down  the  stream.  Bird  ex  rel.  Emmons  v. 
Grand  Rapids,  50:  473,  141  N.  W.  890,  175 
Mich.  503. 

141.  Equity  may  enjoin  the  erection 
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within  the  fire  limits  of  a  wooden  building 
contrary  to  a  municipal  ordinance,  where 
the  statute  makes  such  act  a  nuisance. 
Houlton  V.  Titcomb,  10:  580,  66  Atl,  733, 
102  Me.  272. 

142.  The  operation  of  a  shooting  gallery 
and  musical  instruments  in  connection 
therewith,  in  such  a  way  as  to  constitute  a 
nuisance  to  adjoining  property,  may  be 
enjoined.  Grantham  v.  Gibson,  3:  447,  83 
Pac.  14,  41  Wash.  125. 

143.  Injunction  will  not  lie  to  prevent 
owners  of  a  coal  washing  plant  from  per- 
mitting water  used  in  the  operation  of 
the  plant  to  escape  along  the  course  of 
natural  drainage  into  the  open  street  drains 
of  the  city,  although  the  water  llowing 
in  such  drains  is  made  foul  thereby,  if  the 
condition  has  continued  for  many  years, 
and  there  is  no  evidence  that  the  health  of 
the  community  has  been  injured.  Pana  v. 
Central  Washed  Coal  Co.  48:  244,  102  N.  E. 
992,  260  111.  111. 

144.  An  injunction  lies  against  the  main- 
tenance of  a  nuisance  without  establishing 
the  fact  of  nuisance  at  law,  where  the  evi- 
dence clearly  shows  the  maintenance  of  a 
nuisance  to  the  injury  of  complainant.  Oeh- 
ler  V.  Levy,  17:  1025,  85  N.  E.  271,  234  111. 
695. 

145.  The  selling  and  delivering  of  intoxicatr 
ing  liquors  on  the  streets  and  alleys  of  a 
city  publicly,  repeatedly,  and  persistently 
is  a  common  nuisance,  and  may  be  en- 
joined by  a  court  of  equity  under  a  statu- 
tory provision  authorizing  the  granting  of 
an  injunction  in  the  name  of  the  state  to 
enjoin  and  suppress  the  keeping  and  main- 
taining of  a  common  nuisance.  State  v. 
Rabinowitz,  39:187,  118  Pac.  1040,  85  Kan. 
841. 

146.  Under  the  provisions  of  a  prohibi- 
tory law  that  all  places  where  intoxicating 
liquors  are  sold,  or  given  away,  or  kept  for 
sale  or  delivery  in  violation  of  law,  or 
where  persons  are  permitted  to  resort  for 
the  purposes  of  drinking  intoxicating  li- 
quors as  a  beverage,  are  common  nui- 
sances which  may  be  enjoined  and  abated 
at  the  instance  of  the  state,  the  occupation 
and  use  of  a  street  or  alley  or  other  public 
ground  by  the  defendant  for  such  purpose 
may  be  enjoined.  State  v.  Rabinowitz,  39: 
187,  118  Pac.  1040,  85  Kan.  841. 

147.  The  power  of  the  court  to  restrain 
the  use  of  property  so  as  to  constitute  a 
nuisance  applies  when  the  nuisance  aiTects 
the  public  morals,  as  well  as  when  it  affects 
the  public  health  or  safety.  Com.  ex  rel 
Breathitt  v.  Respass,  21:  836,  115  S.  W. 
1131,  131  Ky.  807. 

148.,  A  bullfighting  arena  may  be  abated, 
and  bullfighting  perpetually  enjoined  as  a 
public  nuisance,  injurious  to  public  safety 
and  good  morals,  notwithstanding  the  fact 
that  the  offenders  are  punishable  in  criminal 
courts,  or  the  fact  that  property  rights  of 
the  complainants  are  not  involved.  State 
ex  rel.  Crow  v.  Canty,  15:  747,  105  S.  W. 
1078,  207  Mo.  439.  (Annotated) 

149.  Where  the  facts  of  any  given  case 
show  that  a  lawful  business  is  being  con- 
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ducted  in  such  a  manner  and  under  such 
circumstances  as  to  become '  a  private  nui- 
sance to  an  adjoining  property  owner,  and 
an  injury  and  damage  to  such  property 
owner,  and  it  is  determined  by  tlie  court 
that  an  injunction  ought  to  be  issued,  such 
injunction  should  not  be  absolute,  but 
ought,  rather,  to  be  a  qualified  injunction, 
unless  it  clearly  appears  that  the  business 
could  not  be  conducted  in  any  manner,  or 
under  any  circumstances,  at  the  specific 
place,  without  being  a  nuisance  to  such  ad- 
joining property  owner.  Lorenzi  v.  Star 
Market  Co.  35:  1142,  115  Pac.  490,  19  Idaho, 
674. 

150.  An  injunction  restraining  the  owner 
of  a  gas  plant  from  conducting  and  operat- 
ing it  in  such  manner  as  to  caxise  or  per- 
mit smoke,  gas,  or  offensive  smells  or  fumes, 
to  be  emitted  therefrom,  or  be  precipitated 
therefrom  upon  the  property  of  the  com- 
plaining party,  is  not  too  broad,  where  its 
owner  concedes  that  it  cannot  be  operated 
without  producing  conditions  constituting  a 
nuisance.  Judson  v.  I;OS  Angeles  Suburban 
Gas  Co.  26:  183,  106  Pac.  581,  157  Oal.  168. 

151.  An  injunction  against  the  use  of  soft 
coal  in  a  factory  upon  the  ground  that,  un- 
der existing  circumstances  and  conditions, 
it  constitutes  an  unreasonable  use  of  the 
factory  property  with  reference  to  neigh- 
boring dwelling-house  property,  should  be 
so  framed  as  to  permit  the  defendant  to 
burn  soft  coal  upon  proof  of  such  a  change 
of  facts  as  to  make  such  use  of  its  property 
no  longer  unreasonable.  McCarty  v.  Nat- 
ural Carbonic  Gas  Co.  13:  465,  81  N.  E.  549, 
189  N.  Y.  40. 

152.  Injunction  will  not  lie  to  prevent  a 
property  owner  in  a  densely  populated  por- 
tion of  the  city,  from  causing  smoke  to  is- 
sue from  the  chimneys  of  his  building  at 
an  elevation  lower  than  the  roofs  of  neigh- 
boring buildings,  although  permitting  it  to 
issue  at  a  lower  level  constitutes  a  nui- 
sance to  the  occupants  of  such  buildings. 
Union  Planters'  Bank  &  T.  Co.  v.  Memphis 
Hotel  Co.  39:  580,  139  S.  W.  715,  124  Tenn. 
649. 

153.  The  operation  of  a  planing  mill  which 
is  objectionable  to  the  occupants  of  neigh- 
boring houses  by  reason  of  its  noise,  smoke, 
soot,  and  cinders  will  not  be  perpetually  en- 
joined where  the  preponderance  of  the  evi- 
dence does  not  show  that  it  is  of  such  a 
nature  as  to  deprive  normal  persons  living 
where  complainants  live  of  the  comforts  of 
a  home,  or  render  living  in  such  homes  a 
positive  discomfort.  Terrell  v.  Wright,  19: 
174,  112  S.  W.  211,  87  Ark.  213. 

154.  A  lessee  may  maintain  a  suit  to 
enjoin  the  maintenance  of  a  nuisance  to 
the  injury  of  his  business,  and  is  not  con- 
fined to  an  action  for  damages.  Grantham 
V.  Gibson,  3:  447,  83  Pac.  14,  41  Wash.   125. 

(Annotated) 

155.  An  owner  of  property  in  a  residence 
section  may  enjoin  the  operation  of  a  coal 
yard  and  planing  mill  on  adjoining  prop- 
erty, which  causes  noise,  vibration,  and 
dust,  to  the  injury  of  the  health  of  mem- 
bers of  his  family  and  the  depreciation  of 
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the  value  of  his  property.  First  Avenue 
Coal  &  Liimber  Co.  v.  Johnson,  32:  522, 
54  So.  598,  171  Ala.  470.  (Annotated) 

156.  Injunction  will  lie  at  the  suit  of 
neighboring  property  owners  to  restrain 
the  use  of  a  drop  hammer  in  such  a  manner 
as  to  constitute  a  nuisance.  Blomen  v.  N. 
Barstow  Co.  44:  236,  85  Atl.  924,  35  R.  I. 
198. 

157.  A  hospital  may  be  enjoined  from 
permitting  its  inmates  to  throw  refuse 
from  its  windows  onto  the  property  of  an 
adjoining  owner.  Kestner  v.  Homeopathic 
Medical  &  Surgical  Hospital,  52:  1032,  91 
Atl.  659,  245  Pa.  326. 

158.  An  inconsiderable  pollution  of  a 
river  at  a  point  17  miles  above  the  intake 
of  a  city  water  supply  will  not  be  enjoined 
as  a  nuisance  in  the  absence  of  any  analy- 
sis of  the  water  at  the  point  of  intake  mere- 
ly upon  opinion  evidence  that  the  pollution 
aff'ects  the  water  at  that  point.  Durham  v. 
Eno  Cotton  Mills,  7:  321,  54  S.  E.  453,  141 
N.   C.   615. 

—  W^here    acts    are    punishable    crimi- 
nally. 

159.  Injunction  will  not  lie  against  the 
maintenance  of  a  criminal  nuisance  merely 
to  subserve  the  public  welfare.  State  v. 
Vaughan,  7:  899,  98  S.  W.  685,  81  Ark.  117. 

160.  Under  a  statute  providing  that  an 
injunction  may  be  granted  to  enjoin  and 
suppress  the  keeping  and  maintaining  of  a 
common  nuisance,  the  remedy  by  injunction 
is  available,  notwithstanding  the  criminal 
laws  of  the  state  to  which  keepers  of  such 
places  are  also  answerable  have  not  first 
been  resorted  to.  Jones  v.  State,  44:  161, 
132   Pac.    319,   38    Qkla.   218. 

161.  That  the  conducting  of  a  saloon  so  as 
to  constitute  a  private  nuisance  is  also  a 
breach  of  the  criminal  law  does  not  destroy 
the  jurisdiction  of  equity  to  abate  the  nui- 
sance. Detroit  Realty  Co.  v.  Oppenheim, 
21:  585,  120  N.  W.  804,  156  Mich.  3S5. 

( Annotated ) 

162.  Though  the  keeping  of  a  gaming 
house  is  a  criminal  nuisance,  punishable  and 
abatable  by  indictment  and  conviction,  there 
is  no  jurisdiction  in  equity  to  abate  it,  at 
the  instance  of  either  an  individual  or  the 
state,  unless  it  appears  to  be  injurious  to 
personal  or  property  rights  and  the  injury 
is  not  otherwise  adequately  remediable. 
State  V.  Ehrlick,  23:  691,  24  S.  E.  935,  65 
W.  Va.  700. 

163.  The  legislature  may  authorize  equity 
to  enjoin  the  maintenance  of  a  public  nui- 
sance, such  as  a  gambling  house.  Ex  parte 
AlHson,  2:  iiii,  90  S.  W.  870,  99  Tex.  455. 

164.  Equity  may,  at  the  suit  of  the  state, 
enjoin  the  obstruction  of  a  public  navigable 
canal,  although  the  obstruction  would  con- 
stitute a  nuisance  against  which  an  indict- 
ment would  lie.  State  ex  rel.  Lyon  v. 
Columbia  Water  Power  Co.  22:  435,  63  S. 
E.  884,  82  S.  C.  181. 

165.  A  court  of  equity  will  not  enjoin  the 
operation  of  a  theater  on  Sunday  upon  the 
ground  that  it  is  a  public  nuisance  in 
that  it  is  a  violation  of  the  Sunday  laws. 
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and  tends  to  bring  together  a  lawless  and 
turbulent  assemblage  of  people  contrary  to 
the  criminal  laws  of  the  state,  where  nei- 
ther the  civil  or  property  rights  or  privi- 
leges of  the  public,  nor  the  public  health, 
is  affected.  Carrell  v.  State  ex  rel.  Little, 
33:  325»   136  S.  W.  174,  98  Ark.  437. 

(Annotated) 

166.  A  court  of  chancery  may  enjoin  the 
use  of  property  for  the  maintenance  of  a 
pool  room  in  such  a  manner  as  to  be  a  com- 
mon nuisance,  although  the  act  of  the  owner 
in  carrying  on  a  pool  room  may  be  a  crime, 
when  the  criminal  laws  have  proved  inef- 
fectual to  afford  relief.  Com.  ex  rel.  Breat- 
hitt V.  Respass,  21:  836,  115  S.  W.  1131,  131 
Ky.   807. 

167.  The  fact  that  the  selling  and  de- 
livery of  intoxicating  liquors  on  the  streets 
and  alleys  of  a  city  may  constitute  a  pub- 
lic offense  is  no  bar  to  the  maintenance  of 
an  equitable  action  to  enjoin  it  as  a  nui- 
sance. State  v.  Rabinowitz,  39:  187,  118 
Pac.   1040,  85  Kan.  841. 

Summary  proceedings. 

168.  A  municipal  corporation  having  stat- 
utory authority  to  fix  fire  limits  and  direct 
the  manner  of  constructing  buildings  with- 
in such  limits  in  respect  to  protection 
against  fire  may,  by  ordinance,  provide  for 
the  summary  abatement  of  buildings  erected 
within  the  fire  limits  which  do  not  meet  the 
requirements  of  tlie  ordinance  as  to  fire- 
proof construction.  Micks  v.  Mason,  11: 
653,  108  N.  W.  707,  145  Mich.  212. 

169.  The  owner  of  a  building  which  is  in- 
fected with  smallpox  is  not  entitled  to  a 
hearing  before  its  destruction  by  the  mu- 
nicipal authorities  as  a  nuisance  to  prevent 
the  spread  of  the  disease.  Sings  v.  Joliet, 
22:  1128,  86  N.  E.  663,  237  111.  300. 
Removal  of  property. 

170.  The  unsightliness  of  a  wharf  on  a 
seashore,  and  its  obstruction  of  the  view  of 
neighboring  property,  give  the  property  own- 
er no  stanaing  in  a  court  of  equity  to  effect 
its  removal  on  the  ground  that,  being  un- 
licensed, it  is  prohibited  by  statute.  Whit- 
more  V.  Brown,  9:  868,  65  Atl.  518,  102  Me. 
47. 

Destruction  of  property. 

Police    power    as    to,    see    CoNSTTTUTiONAr, 

Law,  651-653. 
Review  by  courts  of  municipal  action,  see 

Courts,  157. 
Municipal  power  as  to,  see  Municipal  Cob- 

POKATIONS,  142,  144,  153,  154,  162. 
Power  of  municipality  to  order  destruction 

of  building  infected  with  smallpox,  see 

Municipal  Cokporations,  153,  154. 
Liability  of  municipality  for  destruction  of 

property  in  abating  supposed  nuisance, 

see  Municipal  Corpobations,  431. 
See  also  supra,  168,  169;  Judgment,  194. 

171.  The  police  authorities  of  the  state 
may  be  properly  invested  with  power  and 
authority  to  seize  and  destroy  public  nui- 
sances, and  to  seize  such  instruments  and 
devices  as  are  designed  and  intended  for  use 
in  the  commission  of  crime.  Mullen  v.  Mose- 
ly,  12:  394,  90  Pac.  986,  13  Idaho,  457. 

172.  A  private  citizen  wilfully  destroying. 
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without  warrant,  intoxicating  liquor  belong- 
ing to  another,  is  liable  to  prosecution  un- 
der a  statute  providing  for  punishment  for 
the  malicious  destruction  of  property,  al- 
though it  was  illegally  kept  for  sale.  Na- 
tion V.  District  of  Columbia,  26:  996,  34 
App.  D.  C.  453.  (Annotated) 

173.  One  driving  logs  down  a  floatable 
stream  is  not  liable  for  injury  to  a  bridge 
erected  by  a  municipality  in  such  manner 
as  to  constitute  a  common  nuisance,  by  the 
necessary  use  of  explosives  to  move  logs 
which  have  jammed  in  the  spaces  between 
the  abutments,  if  he  is  careful  to  do  as 
little  injury  as  is  consistent  with  the  ac- 
complishment of  his  purpose.  Marion  v. 
Tuell,  51:  1172,  90  Atl.  484,  111  Me.  566. 

(Annotated) 

d.  Defenses. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Evidence  in  support  of,  see  Evidence,  1664. 

In  case  of  pollution  of  well  by  sewage,  see 
Injunction,  228. 

Laches  as  defense,  see  Limitation  of  Ac- 
tions,  65-67,  69. 

Limitation  of  actions,  see  Limitation  oir 
Actions,  94. 

When  statute  of  limitations  begins  to  run, 
see  Limitation  of  Actions,  206-208. 

To  liability  of  city,  see  Municipal  Cor- 
porations, 363-365,  367,  368. 

Negativing  defense  of  contributory  negli- 
gence, see  Pleading,  342. 

Defense  to  liability  for  pollution  of  water, 
see  Waters,  226-228. 

174.  That  injury  to  neighboring  property 
by  the  operation  of  a  business  so  as  to  cause 
a.  nuisance  occurred  before  the  business 
passed  into  the  hands  of  the  present  owner 
will  not  relieve  him  from  liability  to  suit 
if  by  his  own  acts  he  prevents  the  restora- 
tion of  the  former  value  of  the  property. 
King  V.  Vicksburg  R.  &  Light  Co.  6:  1036, 
42  So.  204,  88  Miss.  456. 

175.  The  recovery  in  a  writ  of  entry  of 
land  on  which  another  has  wrongfully  erect- 
ed a  wall  will  bar  an  action  to  recover  dam- 
ages for  the  subsequent  continuance  of  the 
wall,  as  for  a  nuisance,  since  defendant  had 
no  right  thereafter  to  remove  the  structure. 
Mansfield  v.  Tenney,  25:  731,  88  N.  E.  892, 
202  Mass.  312.  (Annotated) 

176.  In  a  suit  to  abate  a  nuisance  it  is 
no  defense  that  the  plaintiff  maintains  a 
similar  nuisance,  or  that  he  was  actuated 
by  spite  or  ill-will  in  bringing  the  suit. 
Davis  v.  Spragg,  48:  173,  79  S.  E.  652,  72 
W.  Va.  672. 

177.  That  lots  in  a  residence  section  of  a 
municipal  corporation  are  vacant  does  not 
deprive  their  owner  of  a  right  to  an  injunc- 
tion to  restrain  the  pollution  of  the  air 
passing  over  them  by  illuminating  gas  es- 
caping from  a  reservoir  on  neighboring 
property.  Romano  v.  Birmingham  R.  L.  & 
P.  Co.  46:  642,  62  So.  677,  182  Ala.  335. 

(Annotated) 
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178.  The  right  of  a  landowner  to  restrain 
an  adjoining  property  owaer  from  using  his 
property  as  a  Bawdyhouse,  to  wliicli  persons 
resort  for  the  purposes  of  prostitution  and 
lewdness,  cannot  be  defeated  by  showing 
that  the  premises  were  so  used  to  the 
knowledge  of  the  plaintiff  before  he  pur- 
chased his  property.  Seifert  v.  Dillon,  19: 
1018,  119  N.  W.  68(j,  83  Neb.  322. 

179.  An  owner  of  real  estate  may  enjoin 
the  maintenance  of  a  nuisance  upon  ad- 
joining property,  although  it  existed  at  the 
time  he  purchased  his  property,  where  the 
nuisance  exists  in  a  section  of  a  growing 
city  largely  devoted  to  residence  purposes. 
Oehler  v.  Levy,  17:  1025,  85  N.  E.  271,  234 
111.  595. 

180.  That  municipal  authorities  tolerate 
the  maintenance  of  a  house  of  prostitution 
on  certain  property,  in  violation  of  law,  con- 
stitutes no  defense  to  a  suit  by  a  near-by 
property  owner  who  shows  special  damage 
different  from  that  suffered  by  the  general 
public,  to  enjoin  such  maintenance.  Seifert 
V.  Dillon,  19:  1018,  119  N.  W.  686,  83  Neb. 
322. 

181.  It  is  no  defense  to  the  keeping  of  a 
pool  room  that  there  was  no  noise  or  dis- 
turbance connected  with  it,  or  that  the  com- 
munity was  not  disturbed  by  its  presence. 
Ehrlick  v.  Com.  10:  995,  102  S.  W.  289,  125 
Ky.  742. 

Prescription;  lacbes. 

Prescriptive    right    to    obstruct    or    pollute 

water  course,  see  Waters,  II.  k. 
Prescriptive    right   to    obstruct    navigation, 

see  Waters,   107. 

182.  The  illegal  use  of  property  as  a  house 
of  ill  fame  constitutes  a  continuing  injury 
to  a  near-by  property  owner  which  is  un- 
ail'ected  by  lapse  of  time.  Seifert  v.  Dillon, 
19:  1018,  il9  N.  W.  686,  83  Neb.  322. 

183.  No  prescriptive  right  can  be  secured 
to  cast  sewage  into  a  stream  so  as  to  con- 
stitute a  public  nuisance.  Bird  ex  rel. 
Emmons  v.  Grand  Rapids,  50:  473,  141  N. 
W.  890,   175  Mich.  503. 

Other  contributing   causes. 

184.  One  operating  his  manufacturing 
plant  in  such  a  way  as  to  constitute  a 
nuisance  to  neigliboring  property  owners 
cannot  escape  liability  therefor  because  rail- 
roads and  wooden  bridges  in  the  neighbor- 
hood may  also  be  source  of  possible 
discomfort  to  him.  Judson  v.  Los  Angeles 
Suburban  Gas.  Co.  26:  183,  106  Pac.  581,  157 
Cal.  168. 

185.  In  an  action  to  recover  damages  for 
fouling  a  stream  so  as  to  constitute  a  ni  i- 
sance,  it  is  no  defense  tliat  plaintiff's  own 
acts  contributed  to  the  injury.  Bowman  v. 
Humphrey,  6:  iiii,  109  N.  W.  714,  132  Iowa, 
234.  (Annotated) 
Care. 

186.  One  creating  a  nuisance  by  turning 
the  refuse  of  a  creamery  into  a  stream  can- 
not escape  liability  to  lower  riparian  owners 
by  the  fact  that  he  uses  the  utmost  care  to 
avoid  all  just  cause  of  complaint  Bowman 
V.  Humphrey,  6:  iiii,  109  N.  W.  714,  132 
Iowa,  234. 

187.  The  fact  that  the  engine,  train. 
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shops,  and  turntables  of  a  railway  company 
which  has  lawfully  acquired  its  right  of 
way  and  terminal  grounds,  may  have  been 
operated  in  a  careful  and  skilful  manner, 
does  not  prevent  its  being  liable  for  a  nui- 
sance to  adjoining  property  from  noise  and 
smoke.  Choctaw,  O.  &  G.  R.  Co.  v.  Drew, 
44:  38,   130  Pac.   1149,  37   Okla.   396. 

188.  One  conducting  a  lawful  business  un- 
der municipal  permission,  and  under  public 
obligation  to  furnish  a  commodity,  is  not  re- 

j  lieved  from  the  obligation  to  use  his  prop- 
erty so  as  not  to  injure  his  neighbor,  and 
this  obligation  is  not  necessarily  met  by  the 
adoption    of   the   most   approved   appliances 
and  methods  of  production.     Judson  v.  Los 
Angeles  Suburban  Gas  Co.  26:  183,  106  Pac. 
581,  157  Cal.  168. 
Legislative  authority. 
Blasting  by  railway  company  authorized  to 
condemn  and  use  land,   see  Blasting, 
8. 
Making    railroad    constructed    under    legis- 
lative   authority    liable    for    nuisance, 
see   Constitutional  Law,   400. 
Legislative    authority    for    maintenance    of 
nuisance    by    municipality,    see    Muni- 
cipal Corporations,  363,  364. 
See  also  supra,  5,   7,  187;   Railroads,  25, 
126. 

189.  An  act  authorized  by  statute  does 
not  constitute  a  public  nuisance,  although  it 
would  otherwise  be  such,  unless  the  legis- 
lature, in  enacting  the  statute,  exceeded  its 
power.  Sopher  v.  State,  14:  172,  81  N.  E. 
913,  169  Ind.  177. 

190.  If  the  use  and  enjoyment  of  a  legis- 
lative grant  does  not  necessarily  and  natu- 
rally create  a  nuisance,  but  the  nuisance 
results  from  the  method  of  the  use  and 
enjoyment,  the  grant  is  no  defense  to  an 
action  on  account  of  the  creation  or  con- 
tinuance of  the  nuisance  or  its  effects. 
Winona  v.  Botzet,  23:  204,  169  Fed.  321, 
94  C.  C.  A.  563. 

191.  A  railway  constructed  upon  a  city 
street  under  legislative  authority  is  not 
a  nuisance  per  sc,  although  it  may  become 
such  through  tU.e  manner  of  construction 
or  operation.  McKav  v.  Enid,  30:  1021,  109 
Pac.  520,  26 -Okla.  275. 

192.  Charter  authority  to  operate  a  rail- 
road does  not  absolve  the  corporation  from 
liability  for  injuries  to  abutting  property 
because  of  the  operation  of  the  road  in  such 
manner  as  to  constitute  a  private  nuisance. 
Alabama  &  V.  R.  Co.  v.  King,  22:  603,  47 
So.  857,  93  Miss.  379. 

193.  Statutory  authority  to  construct  a 
tunnel  for  railroad  tracks  through  a  por- 
tion of  a  city  does  not  authorize  the  erec- 
tion, by  one  contracting  to  do  the  work,  of 
a  plant  for  doing  the  work  near  the  entrance 
of  the  tunnel  in  such  a  manner  as  to  con- 
stitute a  nuisance  to  the  owners  of  neigh- 
boring dwellings.  New  York  Continental 
Jewell  Filtration  Co.  v.  Wynkoop,  11:542, 
29  App.  D.  C.  594. 

194.  A  terminal  company,  in  exercising 
the  discretion  conferred  by  the  legislature 
to  locate  its  yards  and  terminal  facilities, 
acts  at  its  peril  not  to  create  a  nuisance 
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to  neighboring  property.  Louisville  &  N. 
Terminal  Co.  v.  Lellyett,  1:49,  85  S.  W. 
881,  114  Tenn.  368. 

195.  Legislative  authority  to  operate  a 
particular  business  will  not  exempt  the  own- 
er from  liability  for  injury  to  adjoining 
property  by  noise,  smoke,  soot,  cinders,  and 
vibration  caused  by  the  careful  operation  ot 
the  plant,  "under  a  constitutional  provision 
requiring  compensation  to  be  made  in  case 
property  is  injured  for  public  use.  King  v. 
Vicksburg  R.  &  Light  Co.  6:  10^6,  42  So. 
204,  88  Miss.  456. 

196.  An  act  of  Congress  conferring  upon 
a  railway  company  the  right  to  acquire 
land  for  its  right  of  way,  depot  grounds, 
terminal,  yards,  roundhouses,  machine 
shops,  and  other  railway  purposes,  and 
providing  for  condemnation  proceedings  for 
the  assessment  and  payment  of  damages,  for 
land  taken  and  damages  done  or  to  be  done 
by  the  construction  of  the  road  or  the  tak- 
ing of  any  land  for  railway  puryjoses,  does 
not  confer  a  license  upon  such  railway 
company  to  use  the  land  thus  acquired,  in 
disregard  of  private  rights,  without  lia- 
bility for  damages  for  any  special  incon- 
venience, discomfort,  or  injury  suffered  by 
a  private  citizen,  and  not  experienced  by 
the  public  at  large.  Choctaw,  0.  &  G.  R. 
Co.  v.  Drew,  44:  38,  130  Pac.  1149,  37  Okla. 
396. 

197.  A  railroad  company  that  has  been 
authorized  by  statute  to  use  soft  coal,  an 
act  that  might  otherwise  be  a  public  nui- 
sance, cannot  be  guilty  of  a  public  nuisance 
in  the  absence  of  negligence  other  than  the 
mere  burning  of  soft  coal.  State  v.  Erie  R. 
Co.  (N,  J.  Err.  &  App.)  46:  117,  87  Atl. 
141,  84  N.  J.  L.  661. 

198.  If  a  statute  has,  either  expressly  or 
by  necessary  implication,  authorized  the 
doing  of  a  particular  thing,  no  action  will, 
in  the  absence  of  negligence  in  the  mode 
of  doing  it,  lie  in  respect  of  damage  thereby 
caused.  West  v.  Bristol  Tramways  Co.  4 
B.  R.  C.  243,  [1908]  2  K.  B.  14.  Also  Re- 
ported in  77  L.  J.  K.  B.  N.  S.  684,  72  J.  P. 
243,  99  L.  T.  N.  S.  264,  24  Times  L.  R.  478, 
54  Sol.  Jo.  393,  6  L.  G.  R.  609. 

199.  A  statute  which  provides  that  a 
tramway  company  shall  pave  with  wood  or 
(by  mutual  agreement)  with  other  suitable 
material,  to  the  satisfaction  of  the  munici- 
pality, so  much  of  the  highway  as  lies  be- 
tween the  rails  of  its  road  and  for  18  inches 
on  either  side,  does  not  so  authorize  the 
tramway  company  to  pave  with  wood  blocks 
treated  with  creosote  as  to  exonerate  it, 
in  the  exercise  of  reasonable  care  and  skill, 
from  liability  for  damage  caused  by  fumes 
given  off  by  the  blocks.  West  v.  Bristol 
Tramways  Co.  4  B.  R.  C.  243,  [1908]  2 
K.  B.  14.  Also  Reported  in  77  L.  J.  K.  B. 
N.  S.  684,  72  J.  P.  243,  99  L  T.  N.  S.  264, 
24  Times  L.  R.  478,  54  Sol.  Jo.  393,  6  L.  G. 
R.  609. 

200.  Charter  authority^  of  a  corporation 
to  erect  a  boom  will  absolve  it  from  lia- 
bility, by  indictment  or  otherwise,  for  main- 
taining a  public  nuisance,  but  will  not 
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exempt  it  from  action  by  an  individual  suf- 
fering damage  from  the  boom,  even  though 
it  was  constructed  and  opera'ted  in  a  proper 
and  lawful  manner.  Pickens  v.  Coal  River 
Boom  &  T.  Co.  24:  354,  65  S.  E.  865,  66  W. 
Va.   10. 

201.  The  mere  location  and  maintenance 
of  a  slaughterhouse  in  a  city  under  express 
legislative  authority  cannot  be  condemned  aa 
a  public  nuisance.  Zimmerman  v.  Gritzma- 
cher,  21:  299,  98  Pac.  875,  53  Or.  206. 

202.  An  ordinance  forbidding  the  main- 
tenance of  a  slaughterhouse  within  the  lim- 
its of  a  city  cannot  be  enforced  against  one 
who  is  operating  under  a  license  granted  by 
an  ordinance  which  remains  in  force  and 
unrepealed.  Zimmerman  v.  Gritzmacher, 
21:  299,  98  Pac.  875,  53  Or.  206. 

203.  A  provision  in  a  liquor  tax  law  that, 
where  all  conditions  of  the  law  are  complied 
with,  no  proceeding  shall  be  sustained 
against  the  liquor  seller  nor  against  any 
premises  as  a  nuisance  on  account  of  the 
sale  of  liquors  thereon,  operates  to  make 
the  place  immune  against  injunction  as  a 
public  nuisance,  although  another  section 
of  the  statute  disclaims  any  intention  to 
license  or  legalize  the  traffic.  Campbell  v. 
Jackman,  27:  288,  118  N.  W.  755,  140  Iowa. 
475. 

III.  Criminal  liability. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Right  to  enjoin  nuisance  punishable  crim- 
inally, see  supra,  159-167. 

Indictment  for  maintaining,  see  Indict- 
ment, ETC.,  105. 

Injunction  against  public  nuisance  which 
is  also  misdemeanor,  see  Injunction, 
168. 

Maintaining  liquor  nuisance,  see  Intoxicat- 
ing Liquors,  79-81. 

Liability  of  railroad  receiver  to  indictment 
for  obstructing  crossing,  see  Receivebs, 
3L 

204.  A  city  is  criminally  liable  if  its  offi- 
cers permit  one  of  its  streets,  which  it  is 
required  by  statute  to  maintain,  to  become 
so  out  of  repair  that  it  constitutes  a  public 
nuisance.  Ludlow  v.  Com.  39:  411,  145  S. 
W.  406,  147  Ky.  706.  (Annotated) 

205.  One  is  not  criminally  liable  for  the 
incidental  effect  of  constructing  a  dam 
across  a  water  course  on  his  own  land  for 
irrigation  purposes,  which  raises  the  water 
on  lands  of  his  neighbors,  the  receding  of 
which  produces  odors  offensive  to  persons 
crossing  such  lands.  Stacey  v.  State,  22: 
1259,  114  S.  W.  807,  64  Tex.  Crim.  Rep.  610. 

( Annotated ) 
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Of  jurors,  see  Juey,  III. 
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NTJMBERIXG. 

Of  ballot,  see  Elections,  30;  Statutes,  3. 


NUMERALS. 


Injunction    against    unfair    competiticai    by 
use  of,  see  Injunction,  399. 


♦ » » 


NUNC  PRO  TUNC. 

Showing  exception  by  nunc  pro  tunc  entry, 

see  Appeal  and  Error,  174. 
Amendment  of  bill  of  exceptions  nunc  pro 

tunc,  see  Appeal  and  Error,  227,  228. 
Entry  of  nunc  pro  tunc  judgment  on  appeal, 

see  Appeal  and  Error,  1578. 
Amendment  of  judgment  of  conviction  nunc 

pro  tunc,  see  Criminal  Law,  231,  300. 
Entry  of  judgment,  see  Judgment,  60-63. 
Amendment  of  record,  see  Records,  11. 


NUNCUPATIVE   WIIiLS. 

See  Wills,  II. 

♦•  » 


NURSE. 

Liability  of  hospital  for  negligence  of,  see 

Charities,  78-81. 
Nominal  damages  for  negligent  act  of,  see 

Damages,  14. 
Expense   of   nurse,   as   element   of   damages 

for  personal  injury,  see  Damages,  363, 

364,   367,   378. 


Liability  for  injury  to  patient  in  hospital 

through    negligence   of,   see    Hospital, 

2-5. 
In  hospital  as  its  servant,  see  Notice,  24. 
Husband's    right    to    reimbursement    from 

wife's   estate   for  amount  paid  to,   see 

Husband  and  Wife,  14. 
Liability  of  wife  for  injury  to  nurse  called 

to   attend   husband,   see  Husband  and 

Wife,  26,  27. 
Master's   liability  for  negligence   of  nurses 

employed  to  care  for  servant,  see  Mas- 
ter AND  Servant,  179. 
Duty    to   warn    of    dangerous   character    of 

disease,  see  Master  and  Servant,  223; 

Trial,  470,  471. 
Liability  of  physician  for  negligence  of,  see 

Physicians  and  Surgeons,  65,  66. 


NURSERY. 


Profits  of,  as  community  property,  see  Hus- 
band AND  Wife,  77. 


NURSERY  BUSINESS. 

Regulations    afiFecting,    see    Commerce,    26, 
102;     CONSTITUTIONAI.    Law,    200,    714, 

727. 


NURSERY   STOCK. 

Breach  of  warranty  on  sale  of,  see  Sale, 
91,  174. 


O 


OATH. 

Presumption  that  referee  took  oath  required 
by  law,  see  Appeal  and  Error,  470. 

Necessit.y  of  examining  bankrupt  under, 
see  Bankruptcy,  10. 

Effect  of  answer  under,  to  purge  one  from 
contempt,  see  Contempt,  60-62. 

Of  jury,  see  Criminal  Law,  177,  178. 

Presumption  that  jury  were  properly  sworn, 
see  Appeal  and  Error,  471. 

Conviction  of  illegal  registration  as  bar  to 
prosecution  for  false  swearing,  see 
Criminal   Law,   218, 

Waiver  of,  see  Discovery  aio)  Inspection, 
2. 

Duty  of  election  officer  to  accept  sworn  vote, 
see  Elections,  20,  21. 

Of  candidate  for  nomination  to  state  legis- 
lature, see  Elections,  76. 

Admissibility  in  evidence  of  affidavit  made 
through  interpreter  not  sworn,  see  Evi- 
dence, 782. 

Of  officer  in  charge  of  jury  sent  to  view 
locus  in  quo,  see  Evidence,  897. 

Digest   1-52  Ii.R.A.(N.S.) 


By  executor,  see  Executors  and  Adminis- 
trators,  23. 

Verification  of  information,  see  Indictment, 
ETC.,    4-10. 

Requirement  that  proofs  of  loss  shall  be 
made  by  insured  under  oath,  see  In- 
surance, 642. 

Of  office,  see  Officers,  24. 

Perjury  in  taking  false  oath,  see  Perjury. 

Verification  of  pleading,  see  Pleading,  I.  b. 

Time  for  objecting  to  form  of  oath  admin- 
istered to  jury,  see  Trial,  80. 

Instruction  as  to  effect  of  juror's  oath,  see 
Trial,  1067. 

Knowledge  of  meaning  of,  as  affecting  com- 
petency of  witness,  see  Witnesses,  14. 

• *—^ 


OBEDIENCE. 

Of  command  of  master  or  superior  servant 
as  contributory  negligence,  see  Master 
AND   Servant,    651-658,    693. 

Assumption  of  risk  by  obedience  of  com- 
mands of  master  or  superior  servant, 
see  Master  and  Servant,  II,  b,  6. 
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OBITER  DICTA. 


See  Courts,  305-308. 


OBJECTIONS. 


To   raise   question   on   appeal,    see   Appeal 

AND  Ebkob,  V. 
To   granting   of   license,    see   Intoxicating 

Liquors,  65. 
In  general,  see  Trial,  I.  f. 


♦  •♦■ 


OBSCENITY. 

Arrest  of  passenger  for  uttering  obscene 
language,  see  Arrest,  12;  Search  and 
Seizure,  13. 

Depositing  obscene  matter  in  mail,  see 
Criminal  Law,  163;  Indictment,  etc., 
55,  56;  PosTOFFicE,  12,  13. 

Ordinance  punishing  use  of  obscene  lan- 
guage, see  Municipal  Corporations, 
213;   Trial,  1080. 

Question  for  jury  as  to,  see  Trial,  263. 

1,  An  advertisement  offering  to  cure 
venereal  diseases  by  describing  their  symp- 
toms in  an  inofiFensive  way  is  not  obscene. 
St.  Louis  V.  King,  27:  608,  126  S.  W.  495, 
226  Mo.  334. 


OBSTRUCTING  JUSTICE. 

Review  of  conviction  for  resisting  execution 
of  warrant,  see  Appeal  and  Error, 
719. 

Indictment  for,  see  Indictment,  etc.,  106, 
107. 

When  warrant  is  void  so  as  to  justify  re- 
sistance to  execution  of,  see  Search 
AND  Seizure,  15. 

1.  One  who  persuades  a  person  having 
knowledge  of  the  commission  of  a  crime  to 
leave  the  jurisdiction  of  the  court  without 
disclosing  his  knowledge  to  the  grand  jury 
is  guilty  of  obstructing  justice,  although 
such  person  had  not  been  subpoenaed  and 
was  under  no  obligation  to  appear  before 
the  grand  jury.  Com.  v.  Berry,  33:  976, 
133  S.  W.  212,  141  Ky.  477.      (Annotated) 

2.  Standing  on  the  threshold  of  a  house 
and  refusing  to  permit  an  officer  to  enter 
to  execute  a  search  warrant,  without  fur- 
ther overt  act,  is  sufficient  to  support  a 
conviction  of  obstructing  the  officer  in  the 
execution  of  process.  Appling  v.  State,  28: 
548,  128  S.  W.  866,  95  Ark.  185. 

3.  A  stranger  to  a  writ  of  attachment 
under  which  personal  property  is  seized  and 
delivered  to  a  custodian,  who  claims  to  own 
the  property,  and  makes  demand  for  it  upon 
the  custodian  prior  to  serving  papers  in  a 
writ  of  replevin  begun  by  him,  is  not  guilty 
of  obstructing  the  execution  of  process, 
whatever  his  motives  may  have  been,  where 
lie  employs  no  deceit,  and  the  property  is 
voluntarily  delivered  to  him  in  response  to 
his  demand.  State  v.  Tannyhill,  47:  1146, 
135  Pac.  674,  90  Kan.  598.  (Annotated) 
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4.  An  indictment  for  addressing  a  com- 
munication to  the  judges  of  a  court  to  in- 
fluence their  decision  in  a  case  pending 
therein  will  lie  under  a  statute  prohibiting 
attempts  corruptly  to  influence  oflicers  of  the 
courts  of  a  state  in  the  discharge  of  their 
duties,  notwitlistanding  the  act  charged  may 
be  punishable  as  a  contempt  of  court.  State 
V.  Johnson,  21:  905,  83  N.  E.  702,  77  Oliio  St. 
461. 

5.  One  who  addresses  a  communication 
to  the  judges  of  a  court  to  influence  their  de- 
cision in  a  case  pending  therein  by  disparag- 
ing tlie  relator  in  a  suit  brought  by  the 
state,  corruptly  endeavors  to  influence  the 
officers  of  such  court  in  the  discharge  of 
their  duties,  within  the  meaning  of  a  stat- 
ute providing  that  whoever  corruptly  en- 
deavors to  influence  any  oflScer  in  any  court 
of  the  state  in  the  discharge  of  his  duty 
shall  be  punished  by  fine  or  imprisonment. 
State  V.  Johnson,  21:  905,  83  N.  E.  702,  77 
Ohio  St.  461.  (Annotated) 

6.  Service  of  a  writ  fair  on  its  face  may 
be  resisted  if  the  officer  had  knowledge  that 
it  was  invalid  because  the  judgment  on 
which  it  was  founded  was  void  01;  had  been 
superseded.  State  v.  Knopf,  21:  66,  96  Pac. 
1076,  50  Wash.  229.  (Annotated) 

7.  A  mere  statement  by  one  whom  an 
officer  is  attempting  to  arrest,  that  he  will 
not  be  arrested,  and  will  die  first,  is  not  a 
violation  of  a  statute  making  it  a  crime  to 
oppose  arrest,  or  assault  an  officer  while  at- 
tempting to  serve  or  execute  process.  State 
V.  Scott,  24:  199,  49  So.  715,   123  La.  1085. 

(Annotated) 

8.  It  is  the  duty  of  a  passenger  whom 
the  conductor  of  a  train  points  out  to  a 
peace  officer  as  having  been  guilty  of  con- 
duct for  which  the  statute  makes  it  the 
difty  of  the  officer  to  arrest  him,  to  submit 
to  the  arrest,  whether  he  has  done  anything 
which  justifies  it  or  not.  Com.  v.  Marcum, 
24:  1 194,  122  S.  W.  215,  135  Ky.  1. 


OBSTRUCTION. 


Of  navigable  canal,  see  Canals  ;  Nuisances, 
164. 

Of  easement,   see  Easements,   76-78. 

Of  highway  or  sidewalk,  see  False  Impris- 
onment, 30;  Highways,  II.;  IV.  a,  4. 

Of  railroad  crossing,  see  Railroads,  129, 
134-139. 

Of  surface  water,  see  Waters,  263-266. 

Of  public  stream,  see  Waters,  49-55. 

Of  water,  generally,  see  Waters,  II.  d. 

Of  navigation,  see  Waters,   105-111. 


OBVIOUS  DANGER. 

Voluntary    exposure    to,    by    insured,    see 

Insurance,   VI.  b,   3,   f. 
Assumption    of    risk    of,    see   Master    and 

Servant,  II.   b,   2. 
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OCCUPANCY. 

Establishment  of  homestead  by,  Bee  Home- 
stead,  16. 

Of  insured  property,  see  Insurance,  246- 
263. 


OCCUPATION. 


Police  restrictions  on,  see  Constitutional 

Law,  II.  c.  4. 
Of    insured,    see    Insurance,    III.    e,   2,    c. 
Tax  on,  see  License,  II. 


OCCUPATION  TAX. 

See  License,  II. 


OCCUPYING    CLAIMANTS. 

Right  to  compensation  for  improvements 
on  land  ludd  under  color  of  title,  see 
Improvements. 


ODORS. 

Evidence  bv  comparison   of,   see  EviOENOE, 

1188. 
As  nuisance,  see  Nuisances,  18,  20,  21,  31, 

150,  177. 


OFFENSIVE  TRADE. 

Bill-posting  as,  within  meaning  of  restric- 
tive covenant,  see  Covenants  and  Con- 
ditions, 84.  • 


OFFERS. 

In  general,  see  Contracts,  I.  d,  4. 

Of   evidence,   see  Evidence,   41-47. 

Of  compromise  as  confidential  communica- 
tion, see  Evidence,  1319,  1320. 

Admissibility  of,  to  show  value  of  prop- 
erty, see  Evidence,  1697. 

Unaccepted  offer  as  promise  interrupting 
running  of  limitations,  see  Limitation 
OF  Actions,  342. 

Of  compromise  by  surviving  partner,  see 
Partnership,   77,   78. 

Of  reward,  see  Reward. 

Extortion  of  money  by  abuse  of  process, 
see  Abuse  op  Process,  1,  2. 
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OFFICERS. 


I.  Selection;    incumbency f    retnovalf 
1-76. 
o.  In  general;   eligibility,    1—16. 

1.  Nature  of  offlce,  1—4:. 

2.  Eligibility     generally,     5— 

15. 

3.  Holding  other  office,  16. 

b.  Appointment  and  election,  17— 

23. 

c.  Qualifying ;  induction;  vacan- 

cy, 24:— 36. 

d.  Term;  holding  over,  37—45. 

e.  Resignation  or  deprivation  of 

office,  46-75. 

1.  Resignation,  4:6—51. 

2.  Abolishing  office,  52,  53. 

3.  Removal     or     sxispension, 

54-71. 

4.  Impeachment,    72—75. 

f.  Contest  of  title,   76. 

II.  Rights;  powers;  duties;  liabilities^ 
77-115. 

a.  Rights,  powers  and  duties  gen- 

erally,   77-83. 

b.  Cornjiensation    and    fees,    S4— 

96. 

c.  Liabilities,  97—115. 
III.  Officers  de  facto,  116—124. 

Attorney  general,  see  Attorney  General. 

Prosecuting  attorney,  see  District  and 
Prosecuting  Attorneys. 

Governor,  see  Governor. 

Health  officers,  see  Health. 

Judges,  see  Judges. 

Justice  of  the  peace,  see  Justice  of  the 
Peace. 

Notary  public,  see  Notary. 

Police  officers,  see  Police. 

Receivers,  see  Receivers. 

Teachers,  see  Schools,  II. 

Sheriff,  see  Sheriff. 

Tax  officers,  see  Taxes,  III.  c. 

Federal  officers,  generally,  see  Unitpp 
States,  III. 

Of  banks,  see  Banks,  III.  :  ,'^ 

Of  loan  association,  see  Building  and  Loan 
Associations,  2,  3. 

Of  corporation,  see  Corporations,  IV.  g. 

Of  county  generally,  see  Counties,  II.  d. 

Of  insurance  company,  see  Insurance,  I.  d. 

Of  trade  union,  liability  for  acts  of,  see 
Labor  Organizations,  8,  9. 

Of  legislature,  see  Legislature. 

Of  municipality,  see  Municipal  Corpora- 
tions, III. 

Of  religious  society,  see  Religious  Socie- 
ties, V. 

Of  schools,  see  Schools,  III. 

Of  town,  see  Towns,  IV. 

Taking  of  acknowledgment  by,  see  Acknowl- 
edgment. 

Method  of  reviewing  action  of  court  in  pro- 
ceeding to  prohibit  officers  from  remov- 
ing office  from  one  city  to  another,  see 
Appeal  and  Error,  122. 

Review  of  conviction  for  resisting  execution 
of  search  warrant,  see  Appeal  and 
Error,  719. 
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Arrest  by,  see  Abbest. 

Assault  by,  see  Assatjlt  and  Batteby,  17, 
18. 

Damages  for  assault  by  officer,  see  Dam- 
ages,  332. 

Assault  on,  see  Assault  and  Batteby,  35, 
3G. 

Recovery  back  of  fees  wrongfully  exacted 
by,  see  Assxiupsit,  30. 

Bonds  of,  see  Bonds,  II.  c. 

Bribery  of,  see  Bhibeby. 

Right  of  peace  officer  to  carry  weapon  out- 
side of  his  district,  see  Cabbyinu  Weap- 
ons, 8. 

Certiorari  to  review  action  of,  see  Ceb- 
tiobabi. 

Civil  service  legislation  and  regulations,  see 
Civil  Sebvice. 

Appointment  of  special  attorney  to  prose- 
cute infringements  of  liquor  law,  see 
Constitutional  Law,  72. 

Local,  legislative  control  over,  see  Consti- 
tutional Law,  146-149. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  169-174. 

Due  process  as  to  right  to  office,  see  Con- 
stitutional Law,  II.  b,  6. 

Sale  of  office,  see  Contracts,  524. 

Use  of  information  obtained  in  official  ca- 
pacity to  underbid  bidder  for  public 
work,  see  Contracts,  615. 

Validity  of  contract  affecting  official  action, 
see  Contbacts,  II.  c,  4. 

Court's  power  to  review  matters  as  to,  see 
Coubts,  I.  c,  2,  d. 

Jurisdiction  of  suit  by  or  against  state  of- 
ficers, see  Coubts,  III.  a. 

Liability  of  municipality  to  policeman  in- 
jured by  electric  wire,  see  Elbctbicity, 
46. 

Embezzlement  by,  see  Embezzlement,  12- 
14;  Interest,  8. 

Estoppel  to  deny  that  one  acted  as  officer, 
see  Estoppel,  208. 

Presumption  and  burden  of  proof  as  to  acts 
of,  see  Evidence,  II.  i. 

Presumption  in  prosecution  for  killing,  see 
Evidence,  109. 

Evidence  to  show  good  faith  of  officer  in 
making  arrest,  see  Evidence,  1665, 
1682. 

Sufficiency  of  proof  of  defalcation  by,  see 
Evidence,  2287. 

Homicide  in  resisting  unlawful  arrest,  see 
Evidence,  1359;  Homicide,  75. 

Homicide  by,  see  Homicide,  76,  77;  Tbial, 
932. 

Killing  of  officer  attempting  to  make  arrest, 
see  Homicide,  94. 

Injunction  against,  see  Injunction,  I.  j. 

Effect  of  failure  of,  to  compel  social  club 
to  secure  License,  see  Intoxicating 
LiQUOBS,   121. 

Conclusiveness  of  judgment  against  munici- 
pality as  to  individual  ri^ts  of  of- 
ficers, see  Judgment,  204. 

Competency  as  juror  of  officer  in  charge  of 
other  jury,  see  Jury,  61. 

Libel  of,  see  Libel  and  Slandeb,  II.  d; 
II.  e,  5. 

Libel  in  reports  of,  see  Libel  and  Slander, 
II.  e,  3. 
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Mandamus  to,  see  Mandamus. 

Power  of  municipality  as  to  offices  and  of- 
ficers, see  Municipal  Coiu'orations, 
31-33. 

Municipal  liability  for  acts  of,  see  Munici- 
pal Cobporations,  II.  g,  2. 

Obstruction  of,  in  exercise  of  right,  see  Ob- 
STBUCTING  Justice. 

As  necessary  or  proper  parties  to  suit,  see 
Parties,  164-167. 

Private  action  against,  to  enforce  public 
right,  see  Parties,  I.  a,  4. 

As  necessary  or  proper  parties  to  suit,  see 
Parties,  11.  a,  2. 

Defalcation  of  city  officer  as  proximate  re- 
sult of  accountant's  failure  to  make 
proper  audit,  see  Proximate  Cau.se,  27. 

Right  of,  to  reward,  see  Reward,  1-6. 

Liability  of  state  for  torts  of,  see  State, 
30-32. 

Title  of  statute  as  to,  see  Statutes,  98,  99. 

Special  legislation  as  to,  see  Statutes,  185. 

Construction  of  contract  forbidding  member 
of  council  to  be  interested  in  any  con- 
tract or  job  work,  see  Statutes,  247. 

Conversion  by,  see  Tbover,  22, 

Serving  corporation  by  service  on,  see  Wbit 
AND  Process,  37-40. 

I.  Selection;  incumbency;  removal. 

a.  In  general;  eligibility. 

1.  Nature  of  office. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Property  right  in  public  office,  see  Consti- 
tutional Law,  589. 

1.  An  "office"  is  a  legal  entity,  and 
may  exist  in  fact,  although  it  be  without 
an  incumbent.  Childs  v.  State,  33:  563,  113 
Pac.   545,   4   Okla.   Crim.   Rep.   474. 

2.  An  act  which  empowers  the  governor 
to  appoint  a  person  to  an  office,  and  which 
designates  the  qualifications  which  the  in- 
cumbent of  the  office  nuist  possess,  and  the 
duties  which  he  is  to  perform,  is  sufficient 
to  create  the  ofpce.  Childs  v.  State,  33:  563, 
113   Pac.   545,  4  Okla.   Crim.   Rep.  474. 

3.  Compensation  is  not  indispensable 
to  an  office;  it  is  merely  incident  thereto, 
and  is  no  part  of  the  office.  Childs  v. 
State,  33:  563,  113  Pac.  545,  4  Okla.  Crim. 
Rep.    474. 

4.  An  office  cannot  be  said  to  be  created 
by  the  governor,  rather  than  by  the  legisla- 
ture, because  of  the  fact  that  the  statute 
authorizes  him  to  create  such  office,  and 
appoint  a  person  to  perform  the  duties 
thereof.  State  v.  Poulin,  24:  408,  74  Atl. 
119,  105  Me.  224. 

2.  Eligibility  generally. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Equal  protection  and  privileges  as  to,  aee 
Constitutional  Law,  171-174. 
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Kequiring  members  of  commission  to  be  ap- 
pointed from  two  political  parties,  see 
Courts,  92,  137. 

Power  of  political  committee  to  pass  on,  see 
Elections,  81. 

Who  may  bring  action  to  question,  see 
Pabtiks,  115,  118. 

5.  The  electors  of  a  city  are  not  en- 
titled to  elect  an  vmfaithful  officer,  who  has 
been  deprived  of  office  by  judgment  of  ous- 
ter rendered  in  quo  warranto  proceedings,  to 
fill  out  the  remainder  of  the  term  forfeited. 
State  V,  Rose,  6:  843,  86  Pac.  296,  74  Kan. 
262.  (Annotated) 

6.  A  judgment  of  ouster  rendered  in  a 
quo  warranto  proceeding,  by  wnich  the  of- 
fice of  mayor  of  a  city  of  the  first  class  is 
judicially  declared  to  have  been  forfeited  by 
the  official  misconduct  of  the  incumbent, 
will  operate  to  deprive  him  of  the  right  to 
take  or  hold  the  office  during  the  remainder 
of  the  terra  to  which  he  had  been  elected,  al- 
though he  resigned  the  office  before  the  ren- 
dition of  the  judgment.  State  v.  Rose, 
6:  843,  86  Pac.  296,  74  Kan.  262, 

( Annotated ) 

7.  One  removed  from  a  municipal  office 
by  the  governor  under  statutory  author- 
ity for  maladministration  therein  is  not 
eligible  to  re-election  by  the  aldermen,  un- 
der a  statutory  provision  empowering  them 
to  fill  a  vacancy  so  caused  for  the  unex- 
pired term.  People  v.  Ahearn,  26:  1153,  89 
N.  E.  930,  196  N.  Y.  221.  (Annotated) 

8.  Requiring  the  commissioners  who 
are  to  select  the  grand  jury  to  be  free- 
holders of  the  county  is  not  unconstitu- 
tional. Vought  V.  State,  32:  234,  114  N. 
W.  518,  646,  135  Wis.  6. 

9.  An  attorney  who  has  been  admitted 
by  a  district  court  to  practise  before  dis- 
trict and  inferior  courts,  according  to  law, 
is  within  the  meaning  of  a  statute  requir- 
ing candidates  for  the  office  of  county  at- 
torney to  have  been  regularly  admitted  to 
practise  law  within  the  state,  and  it  is  im- 
material that  an  intervening  statute  has 
prescribed  additional  qualifications  for  ad-, 
mission  with  which  he  has  not  complied. 
Hanson  v.  Grattan,  34:  240-,  115  Pac.  646, 
84  Kan.  843. 

10.  Requiring  members  of  a  commission 
to  be  appointed  from  two  dominant  politi- 
cal parties  does  not  interfere  with  or  lessen 
the  rights  or  franchises  conferred  upon 
electors,  although  to  be  eligible  to  the  of- 
fice one  must  ally  himself  with  one  of  those 
parties.  State  ex  rel.  Jones  v.  Sargent, 
27:  719,  124  N.  W.  339,  145  Iowa,  298. 
Residence. 

11.  Requiring  an  officer  to  be  a  resident 
of  the  municipality  in  which  he  is  to  be 
elected  for  three  years  to  be  eligible  to 
the  office  is  not  a  test  within  the  meaning 
of  a  constitutional  provision  that  no  other 
oath,  declaration,  or  test  than  a  prescribed 
oath  shall  be  required  as  a  qualification  for 
an  office.  Kuhn  v.  MacDonald,  32:  835,  129 
N.  W.  1056,  164  Mich.  590.  (Annotated) 
Sex. 

Eligibility  of  woman  as  notary  public,  see 

NOTABY,  2. 
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12.  A  woman,  although  not  a  qualified 
elector,  may  hold  the  office  of  county  treas- 
urer, in  the  absence  of  constitutional  or 
statutory  inhibition.  State  ex  rel.  Jordan 
v.  Quible,  27:  531,  125  N.  W.  619,  86  Neb. 
417.  (Annotated) 
As  of  ivliat  time  eligibility  is  de- 
termined. 

13.  A  statutory  provision  that  no  person 
shall  be  eligible  to  the  office  of  county 
superintendent    of    public    instruction,    ex- 

i  cept  a  first-grade  practical  teacher  of 
not  less  than  two  years'  experience  in 
the  state,  one  of  which  must  have  been 
while  holding  a  valid  first  grade  certifi- 
cate issued  by  a  county  superintendent, 
relates  to  the  time  the  person  so  elected  is 
inducted  into  office;  and,  although  such  per- 
son does  not  possess  such  qualification  at 
the  time  of  election,  still,  if  the  disqualifi- 
cation is  removed,  and  he  becomes  qualified 
at  the  time  he  is  inducted  into  office,  he  is 
eligible.  Bradfield  v.  Avery,  23:  1228,  102 
Pac.  687,  16  Idaho,  769.  (Annotated) 

14.  The  word  "eligibility,"  as  used  in 
connection  with  an  office,  or  the  person  to 
be  elected  to  fill  an  office,  where  there  are 
no  explanatory  words  indicating  that  it  is 
used  with  reference  to  the  time  of  election, 
has  reference  to  the  qualification  to  hold  the 
office,  rather  than  to  be  elected  to  the  of- 
fice. Bradfield  v.  Avery,  23:  1228,  102  Pac. 
687,  16  'Idaho,  769. 

15.  Under  a  constitutional  provision  fix- 
ing the  term  of  judges  at  a  certain  period 
of  time  and  until  their  successors  are  elect- 
ed and  qualified,  and  making  them  ineligi- 
ble to  other  office  during  the  term  for  which 
they  were  elected,  a  judge  is  not  eligible  to 
election  to  the  office  of  governor  pending 
his  term  of  office,  although  such  term  will, 
if  his  successor  is  duly  elected  and  qualified, 
terminate  before  his  term  as  governor 
would  begin.  State  ex  rel.  Reynolds  v. 
Howell,  41:  1 1 19,  126  Pac.  954,  70  Wash.  467. 

(Annotated) 

3.  Holding  other  office. 

(See   also   same   heading  in  Digest  L.R.A. 
1-70.) 

Prohibition  against  judge  holding  any  other 

office,  see  Judges,  1. 
See  also  supra,  15. 

16.  The  offices  of  county  judge  and 
justice  of  the  peace  are  incompatible  where 
preliminary  examinations  in  criminal  cases 
might  be  held  before  either,  so  that  the  oc- 
cupancy of  both  offices  by  one  person  would 
reduce  the  number  of  judicial  officers  having 
such  jurisdiction,  which  the  law  has  pro- 
vided. State  V.  Jones,  8:  1107,  110  N.  W. 
431,  130  Wis.  572.  (Annotated) 

ft.  Appointment  and  election. 

(See   also   same   heading   in  Digest   L.R.A. 
1-10.) 

As  to  term,  see  infra,  I.  d. 

Restricting  discretion  of  appointing  officer 

in     making     appointment,     see     Civili 

Service,  2. 
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Constitutional    rights    as    to,    see    Consti- 
tutional Law,  I.  e,  3. 
Legislative  control  of,  see  Constitutional 

Law,  148,  149. 
Equal  protection   and  privileges  as  to,  see 

Constitutional  Law,  109-174. 
Invalidity  of  contract  as  to,  see  Contbacts, 

517,  520. 
Power  to  appoint  to  oflBce  as  executive  or 

administrative  function,  see  Courts,  65. 
Interference  by  courts  with  appointment  of, 

see  Courts,  92,  137. 
Imposing  on  court  duty  to  appoint  public 

officers,  see  Courts,  65,  66. 
Of  judges,  see  Judges,  II. 
Mandamus  to  compel,  see  Mandamus,  84. 
See  also  infra,  58. 

17.  Appointment  of  a  city  chemist  under 
a  provision  of  a  municipal  ordinance  re- 
quiring tlie  approval  of  tlie  board  of  liealth 
to  the  act  of  the  mayor  and  common  coun- 
cil is  not  ineffectual,  although  the  charter 
places  the  appointing  power  in  tlie  mayor 
and  council.  St.  Louis  v.  Liessing,  i:  918, 
89  S.  W.  611,   190  Mo.  464. 

18.  The  appointment  by  a  fiscal  court  of 
one  of  its  own  number,  whose  term  of  office 
is  about  to  expire,  to  a  salaried  office  with- 
in its  gift,  but  the  duties  and  salary  of 
which  it  does  not  prescribe,  is  void  as 
against  public  policy,  although  ha  is  not 
present  when  the  appointment  is  made. 
Meglemery  v.  Weissinger,  31:575,  131  S.  W. 
40,  140  Ky.  353.  (Annotated) 

Id.  Mere  recognition  by  a  fiscal  court  of 
an  officer  whose  appointment  by  the  pre- 
ceding court  was  void  does  not  render  his 
incumbency  of  the  office  valid.  Meglemery 
V.  Weissinger,  31:575,  131  S.  W.  40,  140 
Ky.  353. 

20.  At  common  law,  an  officer  clothed 
with  power  of  appointment  to  a  public  of- 
fice lias  no  power  to  forestall  the  rights  and 
prerogatives  of  his  successor  by  making  a 
prospective  appointment  to  fill  an  office,  the 
term  of  which  cannot  begin  until  his  own 
term  and  power  to  appoint  have  expired. 
State  ex  rel.  Morris  v.  Sullivan,  26:  514,  90 
N.  E.  146,  81  Ohio  St.  79.  (Annotated) 
Appointment  by  governor. 

Filling  vacancy,  see  infra,  27-35. 

21.  The  provision  of  §  3,  chapter  303  of 
the  Session  Laws  of  North  Dakota  1911, 
creating  a  state  tax  commission,  that  if  an 
appointment  be  made  by  the  governor  when 
the  legislature  is  not  in  regular  session,  the 
appointee  shall  hold  his  office  until  the  3d 
Monday  in  January  in  the  next  biennial  ses- 
sion of  the  legislature,  when,  if  such  ap- 
pointment is  not  confirmed  by  the  senate, 
the  office  sliall  become  vacant,  is  modified 
by  a  previous  provision  in  said  section, 
confining  it  to  the  appointment  of  commis- 
sioners made  after  the  appointment  of  the 
original  commissioners,  and  therefore  the 
confirmation  of  the  appointment  of  the  origi- 
nal commissioners  may  be  made  at  any  time 
during  the  legislative  session.  State  ex  rel. 
Birdzell  v.  Jorgenson,  49:  67,  142  N.  W. 
450,  25  N.  D.  539. 

.22.  A  statute  creating  a  railroad  corn- 
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mission  and  requiring  the  governor  to  ap- 
point thereto,  "in  January,  1909,  and  bien- 
nially thereafter,  one  commissioner  for  tlie 
term  of  six  years  from  the  1st  Monday  in 
February  of  such  year,"  does  not  affect  the 
common-law  rule  that  an  officer  may  not 
mal<e  a  prospective  appointment  to  fill  an 
oflice,  the  term  of  vvliich  cannot  begin  until 
liis  own  term  and  power  to  appoint  have 
expired,  so  as  to  permit  a  governor  whose 
term  expires  January  11,  1909,  to  appoint 
a  commissioner  to  fill  a  vacancy  in  tlie  com- 
mission which  will  not  occur  until  Feb- 
ruary, 1909.  State  ex  rel.  Morris  v.  Sulli- 
van, 26:  514,  90  N.  E.  146,  81  Ohio  St.  79. 
Commission. 

Eligibility  of  candidate,  see  supra,  10. 
Interference  by  courts  with  appointment  of, 

see  Courts,  23,  26,  92,  137. 
Election. 

To  fill  vacancy,  see  infra,  36. 
Nomination   for  office,   see  Elections,   IV. 
Controlling    by    mandamus    action    as    to 

election,  see  Mandamus,  I.  f. 
23.  An  office  created  by  a  proposed  con- 
stitutional amendment  may«be  filled  by  vote 
of  the  electors  at  the  same  election  at  which 
the  amendment  is  adopted.  State  ex  rel. 
Thompson  v.  Winnett,  10:  149,  110  N.  W. 
1113,  78  Neb.  379. 
Election     by     municipal     council     or 

other  body. 
Eligibility  of  candidate,  see  supra,  7. 

c.  Qualifying ;  induction;  vacancy. 

(See   also   same   heading   in  Digest  L.R.A. 

1-70.) 

Qualifying;   oath. 

Oath  of  candidate  for  nomination,  see  Elec- 
tions, 76. 

Oath  of  officer  in  charge  of  jury  sent  to 
view  locus  in  quo,  see  Evidence,  897. 

24.  An  oath  of  office  taken  in  the  lan- 
guage of  Minn.  Const,  art.  5,  §  8,  by  a  per- 
son who  has  been  elected  clerk  of  a  school 
district,  with  reference  to  the  duties  of  tlie 
office,  and  for  the  purpose  of  qualifying  the 
person  so  elected  to  enter  upon  the  discharge 
thereof,  filed  in  the  proper  office,  is  valid  and 
sufficient  even  though  the  particular  office 
to  which  he  was  elected  is  not  specially 
designated  therein.  State  ex  rel.  Young  v. 
Ladeen,  16:  1058,  116  N.  W.  486,  104  Minn. 
252. 

Vacancy;  filling  vacancy. 

Term  of  person   appointed  to  fill  vacancy, 

see  infra,   39-44. 
Effect  of  detachment  of  political  division  of 

territory    in    which    an    officer    resides 

upon  his  tenure  of  office,  see  SCH001..S, 

45. 
See  also  supra,  7. 

25.  Where  a  candidate  for  election  dies 
before  election  day,  too  late  to  have  a  can- 
didate substituted  as  provided  by  statute, 
or  to  notify  the  voters  of  his  death,  so  that 
a  majority  vote  for  him  in  ignorance  of  his 
death,  the  person  receiving  the  next  high- 
est number  of  votes  cannot  be  declared 
elected,  but  a  vacancy  will  exist  in  the  of- 
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fice,  where  the  statute  provides  that  the  per- 
son having  the  greatest  number  of  votes 
shall  be  declared  elected.  Patten  v.  Hasel- 
ton,  51:  226,  146  N.  W.  477,  164  Iowa,  645. 

(Annotated) 
26.  The  perfecting  of  an  appeal  from  a 
judgment  convicting  a  public  oITicial  of 
felony,  and  the  granting  of  a  certilicate  of 
probable  cause,  prior  to  tlie  time  the  office 
is  declared  vacant,  will  not  defeat  the  right 
to  make  such  declaration,  where  the  statute 
provides  that  an  oflice  becomes  vacant  when 
the  incumbent  is  convicted  of  felony  and 
the  conviction-  results  in  imprisonment  pend- 
ing the  appeal,  unless  in  exceptional  cases 
the  court  admits  to  bail.  McKannay  v. 
Horton,  13:  661,  91  Pac.  598,  151  Cal.  711. 

27.  Under  a  statute  which  declares  that 
every  office  shall  be  deemed  vacant  by  the 
neglect  or  refusal  of  the  one  elected  there- 
to to  qualify  according  to  law  within  a 
stated  time,  the  office  of  one  who  has  been 
elected  to  succeed  himself  is  "deemed  va- 
cant" where  such  person  has  failed  to  quali- 
fy according  to  law  \^ithin  the  time  stated, 
so  as  to  authorize  the  governor  to  fill  the 
office  by  appointment.  Re  Advisory  Opin- 
ion to  the  Governor,  50:  365,  62  So.  363, 
65  Fla.  434. 

28.  An  election  at  which  judges  of  the 
district  court  are  to  be  chosen  for  a  full 
term  in  any  of  the  judicial  districts  of  the 
state  is  as  to  that  office  in  every  district 
a  regular  election  within  the  meaning  of 
the  constitutional  provision  that,  "in  case 
of  vacancy  in  any  judicial  office,  it  shall  be 
filled,  by  appointment  of  the  governor  until 
the  next  regular  election  that  shall  occur 
more  than  thirty  days  after  such  vacancy 
shall  have  happened."  Wendorff  v.  Dill, 
50:  359,  112  Pac.  588,  83  Kan.  782. 

(Annotated) 

29.  A  constitutional  provision  that  all 
state,  county,  and  municipal  officers  shall 
continue  in  office  after  the  expiration  of 
their  official  term  until  their  successors  are 
duly  qualified,  is  not  a  limitation  upon  the 
power  of  the  governor  to  fill  vacancies  in 
the  succeeding  term  of  any  such  office,  but 
is  for  the  purpose  of  preventing  a  hiatus  in 
government  until  the  appointing  power  acts 
and  the  appointee  qualifies.  Re  Advisory 
Opinion  to  the  Governor,  50:  365,  62  So. 
363,  65  Fla.  434. 

30.  Where  the  Constitution  limits  the 
term  of  a  state  officer  to  a  specified  number 
of  years,  and  permits  the  governor  to  fill 
vacancies,  a  statutory  provision  that  such 
officer  shall  hold  office  until  his  successor  is 
sworn  and  qualified  is  without  effect,  and 
in  case  a  successful  candidate  for  the  suc- 
ceeding term  dies  before  entering  upon  the 
office  a  vacancy  occurs  which  the  governor 
may  fill.  Com.  ex  rel.  Todd  v.  Sheatz, 
50:  374,   77   Atl.   547,   228   Pa.   301. 

( Annotated ) 

31.  Under  a  statute  providing  that  an 
office  shall  be  deemed  vacant  for  the  pur- 
pose of  choosing  a  successor  after  the  ex- 
piration of  the  term,  the  governor  cannot, 
where  the  term  expires  while  the  senate 
is  in  session,  appoint  a  successor  upon  the 
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resignation  of  the  incumbent  after  its  ad- 
journment, although  under  the  statute  he 
held  over  until  his  successor  was  appointed, 
where  other  portions  of  the  statute  pro- 
vide that  a  vacancy  occurring  in  the  office 
of  one  appointed  by  the  governor,  with 
the  advice  of  the  senate,  shall  be  filled  in 
the  same  manner  as  the  original  appoint- 
ment was  made,  but  giving  the  governor 
ad  interim  power  of  appointment  if  the 
vacancy  occurs  other  than  by  expiration  of 
the  term  while  the  senate  was  not  in  ses- 
sion, and  declaring  that  an  office  may  be- 
come vacant  by  resignation  before  expira- 
tion of  the  term.  People  ex  rel.  Mitchell 
V.  Sohmer,  46:  1202,  102  N.  E.  593,  209 
N.  Y.  151.  (Annotated) 

32.  Provision  for  filling  vacancies  by  the 
governor  when  the  legislature  is  not  in  ses- 
sion is  not  forbidden  by  a  constitutional 
provision  that  judges  shall  be  appointed  by 
the  legislature,  where  the  Constitution  fixes 
their  terms  of  office,  so  that  when  such 
terms  expire  the  office  becomes  vacant. 
State  ex  rel.  Eberle  v.  Clark,  52:  912,  89 
Atl.  172,  87  Conn.  537. 

33.  A  statute  authorizing  the  governor, 
when  the  legislature  is  not  in  session,  to 
fill  vacancies  in  an  office  originally  filled  by 
the  legislature,  applies,  after  the  expira- 
tion of  the  constitutional  term,  to  an  officer 
appointed  by  the  legislature  for  a  term  fixed 
by  the  Constitution,  although  another  stat- 
ute provides  that  he  shall  continue  to  hold 
until  his  successor  is  appointed.  State  ex 
rel.  Eberle  v,  Clark,  52:  912,  89  Atl.  172, 
87  Conn.  537. 

34.  A  statutory  provision  that  whenever 
there  shall  be  a  vacancy  in  the  office  of 
judge,  the  associate  judge  shall  perform  the 
duties  of  the  office,  does  not  entitle  him  to 
perform  the  duties  after  the  expiration  of 
the  judge's  term,  so  as  to  prevent  the  gov- 
ernor from  filling  the  vacancy,  where  both 
judge  and  associate  are  appointed  at  the 
same  time  under  a  constitutional  provision 
fixing  their  terms  of  equal  length.  State 
ex  rel.  Eberle  v.  Clark,  52:  912,  89  Atl. 
172,  87  Conn.  537. 

35.  That,  at  the  time  the  governor  ap- 
points a  person  to  fill  a  vacancy  in  office, 
the  incumbent's  term  has  not  expired,  does 
not  render  the  appointment  invalid,  if  it  is 
to  take  effect  at  such  expiration,  and  the 
vacancy  will  occur  during  the  governor's 
term  of  office.  State  ex  rel.  Eberle  v,  Clark, 
52:  912,  89  Atl.  172,  87  Conn.  537. 

36.  The  election  of  one  to  fill  a  vacancy 
in  the  office  of  municipal  couricilman  before 
the  resignation  of  the  incumbent  has  been 
accepted  by  the  council  confers  no  right  up- 
on the  person  elected.  State  ex  rel.  Royse 
V.  Superior  Court  for  Kitsap  County,  12: 
loio,  91  Pac.  4,  46  Wash.  616. 

d.  Term;  holding  over. 

(See   also   same   heading   in  Digest  L.R.A. 
1-10.) 

Of  teacher,  see  Schools,  33. 

37.  The   general    rule    is   that   when    an 
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oflBce  is  created  to  be  filled  by  appointment, 
if  the  legislature  does  not  designate  tiie 
term  of  the  oflice,  the  appointee  will  hold 
only  during  the  pleasure  of  the  appointing 
power.  Childs  v.  State,  33:  563,  113  Pac. 
545,  4  Okla.  Crim.  Rep.  474. 

38.  Tlie  word  "until,"  as  found  in  §  3  of 
chapter  303  of  the  Laws  of  North  Dakota 
1911,  creating  a  tax  commission,  which  pro- 
vides that  if  the  appointment  of  the  com- 
missioners be  made  when  the  legislature  is 
not  in  regular  session  "the  appointee  shall 
hold  his  office  until  the  3d  Monday  in  Janu- 
ary in  the  next  biennial  session  of  the  leg- 
islature, when,  if  such  appointment  is  not 
confirmed  by  the  senate,  the  office  shall  be- 
come vacant,"  includes  the  said  3d  Monday 
in  January.  State  ex  rel.  Birdzell  v.  Jor- 
genson,  49':  67,  142  N.  W.  450,  25  X.  D.  539. 
Term     of     person     appointed     to     fill 

vacancy. 

39.  The  vacancy  created  by  the  resigna- 
tion of  a  state  officer  which  may  be  filled 
by  election  can  extend  no  lon:;er  than  his 
original  term  of  office.  State  ex  rel.  Irvine 
v.  Brooks,  6:  750,  84  Pac.  488,  14  Wyo.  393. 

40.  Under  a  constitutional  provision  that 
state  officers  shall  hold  their  offices  for  a 
term  of  four  years,  and  fixing  the  times  for 
their  election,  and  declaring  that  they  shall 
enter  upon  the  discharge  of  their  duties  up- 
on the  first  Monday  in  January  next  after 
their  election,  the  length  of  the  term  and  its 
commencement  and  end  are  definitely  fixed, 
within  the  rule  that  in  such  cases  persons 
elected  for  unexpired  terms  will  hold  only  to 
the  termination  of  the  unexpired  period, 
and  will  not  be  regarded  as  elected  for  a 
full  term.  State  ex  rel.  Irvine  v.  Brooks, 
6:  750,  84  Pac.   488,  14  Wyo.   393. 

41.  A  constitutional  provision  that  there 
shall  be  chosen,  at  the  times  of  choosing 
members  of  the  legislature,  a  state  treas- 
urer, who  shall  hold  his  office  for  a  term  of 
four  years,  does  not  entitle  a  person 
chosen  for  an  unexpired  term  to  hold  for 
a  full  term,  where  by  another  provision  the 
beginning,  duration,  and  termination  of  the 
term  of  such  officer  is  definitely  fixed.  State 
ex  rel.  Irvine  v.  Brooks,  6:  750,  84  Pac.  488, 
14  Wyo.  393. 

42.  One  appointed  to  an  office  vacated  by 
resignation  holds  during  the  unexpired 
term,  and  not  merely  to  the  next  general 
election,  under  constitutional  provisions 
that  tlie  incumbent  shall  hold  for  a  certain 
number  of  years  and  until  his  successor  is 
elected  and  qualified,  and  that  when  a 
vacancy  occurs  the  governor  shall  fill  it 
by  appointment,  which  shall  expire  when 
a  successor  shall  have  been  elected  and 
qualified, — especially  where  the  Constitu- 
tion fixes  the  times  for  holding  the  elections 
to  such  office.  State  ex  rel.  Fish  v.  Howell, 
50:  336,   110  Pac.  386,  59  Wash.  492. 

( Annotated ) 

43.  When  a  term  of  an  elective  state 
office  is  vacant  within  the  meaning  of  the 
statute,  the  governor  has  the  executive 
power  under  the  Constitution  to  fill  such 
vacancy  by  appointment,  but  the  term  of 
office  of  such  appointee  "shall  extend  only 
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to  the  election  and  qualification  of  a  suc- 
cessor at  the  ensuing  general  election."  Re 
Advisory  Opinion  to  the  Governor,  50:  365, 
G2  So.  363,  65  Fla.  434. 

44.  A  constitutional  provision  that  the 
term  of  office  for  all  appointees  to  fill  va- 
cancy in  any  of  the  elective  offices  under 
the  Constitution  shall  extend  only  to  the 
election  and  qualification  of  a  successor  at 
the  ensuing  general  election  contemplates 
that  vacancies  may  occur  in  tlie  terms  of 
elective  offices.  Re  Advisory  Opinion  to  the 
Governor,  50:  365,  62  So.  363,  65  Fla.  434. 

•  (Annotated) 
Prolonging   term. 

45.  The  legislature  cannot  appoint  coun- 
ty officers,  nor,  by  an  act  solely  for  that 
purpose,  extend  the  terms  of  such  officers. 
State  ex  rel.  Hensley  v.  Plasters,  3:  887, 
105  N.  W.  1092,  74  Neb.  652.  (Annotated) 
Holding  over. 

Autliority  in  quo  warranto  proceedings  of 
judge  whose  term  has  expired,  see  Quo 
Waebanto,  16.    0 

See  also  supra,  29-31;  infra,  87. 

e.  Resignation  or  deprivation  of  office. 

1.  Resignation. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Resignation  of  referee,  see  Reference,  1,  2. 
See  also  supra,  36;   infra,  56. 

46.  A  resignation  of  a  public  officer  is 
not  complete  until  it  is  accepted  by  the  ap- 
pointing power.  State  ex  rel.  Royse  v.  Su- 
perior Court  for  Kitsap  County,  12:  loio, 
91  Pac.  4,  46  Wash.  616.  (Annotated) 

47.  To  constitute  a  complete  and  opera- 
tive resignation  of  the  office  of  treasurer 
of  a  school  district,  there  must  be  an  inten- 
tion to  relinquish  a  part  of  the  term,  ac- 
companied by  the  act  of  relinquishment. 
State  ex  rel.  Young  v.  Ladeen,  16:  1058,  116 
N.  W.  486,  104  Minn.  252. 

48.  A  written  resignation  of  the  office  of 
treasurer  of  a  school  district,  delivered  to 
the  board  or  officer  authorized  to  receive  it 
and  to  fill  the  vacancy  thereby  created,  ia 
prima  facie,  but  not  conclusive,  evidence  of 
an  intention  to  relinquish  the  office.  State 
ex  rel.  Young  v.  Ladeen,  16:1058,  116  N.  W. 
486,  104  Minn.  252. 

49.  Acceptance  is  not  necessary  to  render 
effectual  a  resignation  from  a  public  office 
where  the  statute  provides  that  the  office 
shall  become  vacant  upon  resignation  of  the 
incumbent.  State  ex  rel.  Ryan  v.  Murphy, 
18:  1210,  97  Pac.  391,  30  Nev.  409. 

50.  A  resignation  of  the  office  of  treas- 
urer of  a  school  district,  procured  by  coer- 
cion and  duress,  is  voidable  and  may  be 
repudiated;  and  a  refusal  immediately  sub- 
sequent to  the  resignation  to  surrender  the 
office  is  a  sufficient  repudiation.  State  ex 
rel.  Young  v.  Ladeen,  16:  1058,  116  N.  W. 
486,  104  Minn.  252.  (Annotated) 

51.  A  resignation  of  office,  to  take  effect 
in  the  future,  may  be  withdrawn  prior  to 
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the  time  for  its  taking  effect,  even  againsi 
the  will  of  the  body  to  which  it  is  tendered, 
and  which  has  accepted  it,  where  acceptance 
is  not  necessary  to  render  it  effective.  State 
ex  rel.  Eyan  v.  Murphy,  i8:  1210,  97  Pac. 
391,  30  Nev.  409. 

2.  Abolishing  office. 

(See   also   same   heading   in  Digest   L.B.A. 

1-10.) 

52.  An  office  created  by  the  legislature 
may,  in  the  absence  of  any  constitutional 
restrictions,  be  abolished  by  that  body,  and 
the  incumbent  of  such  office  has  no  prop- 
erty interest  in  it  of  which  he  may  not  be 
deprived.  State  ex  rel.  Topping  v.  Houston, 
50:  227,  143  N.  W.  796,  94  Neb.  445. 

53.  Where  the  office  of  county  attorney 
is  not  embedded  in  the  Constitution  of  a 
state,  it  may  be  abrogated,  or  the  powers 
and  duties  pertaining  to  it  enlarged  or 
diminished,  or  wholly  or  partially  trans- 
ferred to  district  or  state  oflicers,  as  the 
legislature  may  see  fit.  Childs  v.  State, 
33:563,  113  Pac.  545,  4  Okla.  Crim.  Rep. 
474. 

S.  Removal  or  suspension. 

(See   also   same   heading   in  Digest   L.R.A. 

f-70J 

Certiorari  to  review  discretion  in  removing, 
see  Certiorari,  5. 

Right  to  office  as  a  property  right,  see  Con- 
stitutional Law,  531a. 

Due  process  in  removal,  see  Constitutional 
Law,  532,  533. 

Removal  of  officer  of  corporation,  see  Cor- 
porations, 133. 

Review  by  court  of  removal,  see  Courts, 
62-64. 

Original  jurisdiction  of  action  to  oust  coun- 
ty judge  from  office,  see  Courts,  234. 

Extent  of  power  of  governor  as  to  removal 
of  officer,  see  Governor,  5. 

Recall  of,  see  Initiative,  Referendum,  and 
Recall,  10-12. 

Mandamus  to  compel  exercise  of  power  to 
remove  officer,  see  Mandamus,  51,  54, 
55. 

Mandamus  to  restore  party  to  office,  see 
Mandamus,  83. 

Partial  invalidity  of  statute  declaring  office 
vacant,  see  Statutes,  64. 

See  also  supra,  26. 

54.  Express  removal  from  office  is  not 
necessary  to  deprive  the  secretary  of  a  may- 
or of  the  right  to  the  salary,  where  he  holds 
his  position  only  during  the  mayor's  pleas- 
ure and  a  new  secretary  has  been  appointed 
and  assumed  the  duties  of  the  office.  Mc- 
Kannay  v.  Horton,  13:  661,  91  Pac.  598,  151 
Cal.   711. 

Removal  in  general;  poorer  to  remove. 
Prohibition  against,  see  Prohibition,  4. 
In  quo  warranto  proceedings,  see  Quo  War- 
ranto, 3. 
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Due  process  in  removal,  see  Constitutional 

Law,  532,  533,  589,  590. 
Of  teachers,  see  Schools,  II.  c. 
Sufficiency    of   title    of    statute    as    to,    see 

Statutes,  98,  99. 
Authority   of   town   to   remove  members   of 

board  of  health,  see  Towns,  4. 
See  also  supra,  7. 

55.  A  superintendent  of  a  water  divi- 
sion, who  is  appointed  by  the  governor  with 
the  consent  of  the  senate,  may  be  removed 
from  office  in  any  manner  provided  by  law, 
under  constitutional  pi'ovisions  for  the  im- 
peachment of  the  governor  and  other  state 
officers  for  high  crimes  and  misdemeanors, 
or  malfeasance  in  office,  and  that  all  offi- 
cers not  liable  to  impeachment  shall  be 
subject  to  removal  for  misconduct  or  mal- 
feasance in  office  in  such  manner  as  may  be 
provided  by  law.  State  ex  rel.  Hamilton  v. 
Grant,    1:588,   81   Pac.   795,   14   Wyo.   41. 

56.  One  cannot  avoid  removal  from  office 
for  intoxication  by  resigning  and  being  re- 
appointed ^by  the  proper  authority.  State 
ex  rel.  Cosson  v.  Baughn,  50:  912,  143  N.  W. 
1100,    162   Iowa,   308.  (Annotated) 

57.  One  appointed  to  office  the  tenure 
of  which  is  not  prescribed  by  law  may  be 
removed  at  the  pleasure  of  the  appointing 
power  without  charges  or  hearing,  although 
the  appointment  purported  to  be  for  a  defi- 
nite terra.  Wright  v.  Gamble,  35:  866,  71 
S.    E.   795,    136   Ga.   376.  (Annotated) 

58.  The  certification  by  a  civil  service 
commission  of  a  person  to  one  having  pow- 
er to  appoint  to  office,  as  eligible  for  ap- 
pointment, is  not  an  appointment  witliin 
the  rule  that  one  appointed  to  an  office  can 
only  be  removed  by  lawful  authority.  Peo- 
ple ex  rel.  Laist  v.  Lower,  36:  1203,  96  N. 
E.  346,  251  111.  527. 

59.  A  municipal  corporation  has  no  in- 
herent power  to  remove  its  elective  officers, 
where  the  legislature  has  made  provision  for 
the  removal  of  such  officers  by  judicial  pro- 
ceedings, and  it  has  been  given  authority 
to  remove  nonelective  ones.  Legault  v. 
Board  of  Trustees,  39:  519,  118  Pac.  706,  161 
Cal.    197.  (Annotated) 

60.  The  power  to  remove  municipal  of- 
ficers for  misconduct  in  office,  conferred  by 
a  city  charter  upon  the  city  council  thereof, 
does  not  exclude  the  powers  of  the  state, 
through  the  attorney  general,  to  effect  a 
removal  for  violation  of  a  statute  subjecting 
the  mayor  to  forfeiture  of  office  and  pecunia- 
ry penalty  upon  failure  to  make  complaint 
of  known  violations  of  a  statute  regulating 
the  sale  of  intoxicating  liquors,  since  the 
powers  of  the  state  and  the  city  council  are 
concurrent.  State  ex  rel.  Young  v.  Robin- 
son, 20:  1127,  112  N.  W.  269,  101  Minn.  277. 

(Annotated) 

61.  The  forfeiture  of  office  and  pecuniary 
penalty  prescribed  by  Minn.  Rev.  Laws  1905, 
§§  1561  and  1562,  for  the  failure  of  a  mayor 
to  make  complaint  of  known  violations  of 
statutes  regulating  the  sale  of  intoxicating 
liquors,  may  be  enforced  by  the  attorney 
general  under  Rev.  Laws  1905,  §  4545,  which 
expressly  empowers  the  attorney  general  to 
enforce  forfeitures  of  ofiice  without  restric- 
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tion  or  limitations  as  to  particular  offices. 
State  ex  rel.  Young  v.  Robinson,  20:  1127, 
112  N.  W.  269,  101  Alinn.  277. 

G2.  A  mayor  has  no  authority  originally 
to  hear  charges  against  a  police  ollicer  an(J 
to  remove  him,  and  may  act  only  after  the 
chief  of  police  has  suspended  the  ollicer  and 
filed  written  charges  Avith  the  mayor,  under 
a  statute,  giving  the  chief  of  police  exclu- 
sive right  to  suspend  members  of  his  depart- 
ment, and  providing  that  upon  suspension  he 
shall,  in  writing,  certify  such  fact,  together 
with  the  cause  thereof,  to  the  mayor,  who 
shall  render  judgment  thereon.  State  ex 
rel.  Moyer  v.  Baldwin,  19:  49,  83  N.  E.  907, 
77  Ohio  St.  532. 

63.  A  city  charter  providing  that  of- 
ficers "may  be  removed"  from  office  by  the 
alderman,  and,  by  way  of  limitation  upon 
the  exercise  of  the  power  of  removal,  re- 
quiring a  copy  of  the  charges  to  be  fur- 
nished the  accused  officer  and  a  time  to  be 
fixed  by  the  city  council  for  the  trial,  of 
which  not  less  than  ten  days'  notice  shall 
be  given  to  such  officer,  does  hot  impose 
a  duty  upon  the  council  to  exercise  the 
power  therein  given.  State  ex  rel.  Schwartz- 
kopf  V.  Brainerd,  46:  9,  141  N.  W.  97,  121 
Minn.   182. 

Grounds. 

Sufficiency  of  proof  of  drunkenness  of  offi- 
cer, see  Evidence,  2238. 
See  also  supra,  56. 

64.  The  mayor  of  a  city,  who  sanctions 
a  system  of  imposing  fuies  upon  places 
where  intoxicating  liquor  is  illegally  sold,  as 
a  method  of  obtaining  public  revenue  on  the 
traffic,  and  who  fails  to  make  a  bona  fide 
attempt  to  enforce  the  law  against  them,  or 
inform  the  prosecuting  attorney  of  known 
violations  of  the  law,  forfeits  his  office. 
State  ex  rel.  Jackson  v.  Wilcox,  19:  224,  97 
Pac.  372,  78  Kan.  597. 

65.  The  mayor  and  marshal  of  a  city 
cannot  be  removed  from  office  under  a  stat- 
ute authorizing  removal  for  a  wilful  non- 
performance of  duty,  because  they  refuse 
to  stop  professional  ball  playing  within  the 
city  limits  on  Sunday,  where  such  act  is 
not  expressly  prohibited  by  the  statutes  or 
ordinances,  the  courts  have  never  ruled  up- 
on the  question,  and  the  law  department  of 
the  city  informs  them  that  the  act  is  not 
unlawful.  State  v.  Roth,  50:  841,  144  N.  W. 
339,  162  Iowa,  638.  (Annotated) 

66.  Evidence  tending  to  support  the 
charges  that  a  county  attorney  neglected 
to  give  proper  legal  advice  to  the  county 
commissioners,  that  he  neglected  and  re- 
fused to  prosecute  liquor  cases,  and  that 
indictments  had  been  returned  against  him 
for  libel  and  circulating  obscene  literature, 
is  sufficient  to  sustain  the  action  of  the 
governor  in  removing  such  officer  from  of- 
fice. State  ex  rel.  Kinsella  v.  Eberliart, 
39:788,  133  N.  W.  857,  116  Minn.  313. 

67.  The  mere  receipt  of  taxes  without 
exacting  the  penalty,  after  the  expiration 
of  the  period  provided  by  statute  during 
which  taxes  may  be  paid  without  penalty, 
is  not  wilful  misconduct  in  office  within  the 
meaning  of  a  statute  providing  for  the  re- 
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pioval  of  public  officers,  where,  with  the 
assistance  at  his  command,  he  was  not 
able  to  take  the  money  as  fast  as  it-  wa» 
tendered  within  the  period  provided.  State 
ex  rel.  Barker  v.  Meek,  31:  566,  127  N.  W. 
1023,  148  Iowa,  671.  (Annotated) 

68.  A  statute  proliibiting  a  certain  of- 
ficer from  serving  on  or  under  any  political 
committee  or  as  manager  of  any  political 
campaign  for  any  candidate  or  party  is 
not  violated  by  mere  effort  on  the  part  of 
such  officer  to  assist,  after  election  of  mem- 
bers of  the  legislature,  an  aspirant  for  the 
position  of  speaker  thereof,  to  gain  that 
position.  Ekern  v.  McGovern,  46:  796,  142 
N.   W.   595,  154  Wis.   157. 

Xotice  and  hearing. 

69.  Notice  and  opportunity  to  be  heard 
are  not  necessary  before  the  removal  from 
office  of  a  public  officer,  where  the  statute 
provides  that  the  removal  shall  be  made 
upon  filing  the  reasons  therefor  in  the  of- 
fice of  the  secretary  of  state.  State  ex  rel. 
Hamilton  v.  Grant,  i:  588,  81  Pac.  795,  14 
Wyo.  41. 

70.  A  commissioner  to  superintend  the 
erection  of  bridges,  whose  term  of  office  is 
not  fixed,  may  be  removed  from  office  at 
any  time  without  notice  or  hearing.  Megle- 
mery  v.  Weissinger,  31:  575,  131  S.  W.  40, 
140  Ky.  353. 

Suspension. 

Mandamus  to  compel  exercise  of  poA^er  of, 
see  Mandamus,  55. 

71.  An  executive  officer  of  a  city  having 
statutory  authority  to  suspend  subordinate 
officials  from  office  is  not  bound  to  declare 
the  reasons  for  his  action  or  nonaction  in 
any  particular  case.  State  ex  rel.  Davern 
V.  Rose,  28:  194,  122  N.  W.  751,  140  Wis. 
360. 

4.  Impeachment. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Penal  nature  of  impeachment  proceedings, 
see  Action  or  Suit,  64. 

Right  to  sign  and  circulate  petition  for 
impeachment  of  public  officer,  see  Con- 
stitutional Law,  828. 

Evidence  in  impeachment  proceedings,  see 
Evidence,  1850. 

72.  Where  the  attorney  general  is  au- 
thorized to  institute  impeachment  proceed-' 
ings  upon  an  order  of  the  supreme  court,  a 
written  direction  by  the  governor,  or  a  re- 
port by  the  grand  jury,  the  information 
filed  by  him  need  not  be  confined  to  the 
specifications  in  the  order,  direction,  or 
report;  nor  is  it  necessary  for  the  order 
to  the  attorney  general  to  specify  or  set 
out  all  the  acta  of  misconduct  relied  upon, 
such  order,  direction,  or  report  being  mere- 
ly jurisdictional  facts  authorizing  the  at- 
torney general  to  act.  State  ex  rel.  Brickell 
V.  Hasty,  50:  553,  63  So.  559,  184  Ala.  121. 

73.  A  ground  for  impeachment  which  is 
not  specifically  charged,  as  is  required  by 
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law,  cannot  be  considered.  State  ex  rel. 
Brickell  v.  Hasty,  50:  553,  63  So.  559,  184 
Ala.  121. 

74.  Where  the  state  Constitution,  by  pro- 
viding that  the  penalty  in  impeaclnnent  pro- 
ceedings shall  not  extend  beyond  the  re- 
moval from  office  and  disqualification  from 
holding  office  for  the  term  for  which  the 
officer  impeached  was  elected  or  appointed 
evinces  a  policy  to  make  each  term  inde- 
pendent of  the  other,  and  to  disassociate 
the  conduct  under  one  term  from  the  quali- 
fication or  right  to  fill  another  term,  charges 
against  an  officer,  based  on  his  conduct 
during  his  previous  term  of  office,  will  be 
struck  from  the  information.  State  ex  rel. 
Brickell  v.  Hasty,  50:  553,  63  So.  559,  184 
Ala.  121  (Annotated) 

75.  Where  it  is  not  shown  beyond  a  rea- 
sonable doubt  that  acts  of  a  county  judge 
in  failing  to  keep  an  accurate  record  of 
the  imposition  of  fines  or  costs,  or  in  with- 
holding them  from  the  county  until  his 
acts  were  checked  up,  were  with  intent  to 
defraud,  his  conduct  in  this  particular  does 
not  amount  to  the  corruption  in  office  which 
is  made  in  the  Constitution  a  ground  for 
impeachment.  State  ex  rel.  Brickell  v. 
Hasty,  50:  553,  63  So.  559,  184  Ala.  121. 

/.  Contest  of  title. 

Determining  title  by  injunction,  see  In- 
junction, 244,  245,  414. 

Mandamus  to  compel  officers  to  declare  re- 
sult of  election,  see  Mandamus,  81. 

Quo  warranto  to  try  title  to  office,  see 
Courts,  205;  Quo  Warranto,  II.  c. 

Who  entitled  to  maintain  contest,  see  Quo 
Warranto,  8,  9. 

As  to  election  contests,  see  Elections,  V. 

Complaint  in  election  contest,  see  Pleading, 
427. 

76.  Where  two  persons  are  attempting 
simultaneously  to  exercise  the  duties  of  the 
same  office  under  claim  of  right,  the  courts 
will  recognize  the  one  who  appears  to  have 
the  better  legal  title.  McKannav  v.  Hor- 
ton,  13:  661,  91  Pac.  598,  151  Cal.'711. 

//.  RigJits;  powers;  dtUies;  liabilities. 

a.  Rights,  powers  and  dxities  generally. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Power  of,  to  take  bond  of  contractor  to 
secure  payment  of  subcontractor,  labor- 
ers, etc.,  see  Bonds,  8,  9. 

Right  to  pay  commission  to  brokers  for  sale 
of  state  bonds,  see  Bonds,  111. 

Validity  of  contract  of  officers  or  contracts 
in  which  they  are  interested,  see  Con- 
tracts, III.  c,  5. 

Officers  of  private  corporation,  see  Corpora- 
tions, IV.  g,  2. 

Powers  of  county  officers,  see  Counties, 
II.  d. 

Power  of  county  attorney  to  appoint  special 
attorney  to  represent  him  before  grand 
jurv,  see  Indictment,  etc.,  138. 
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Of  officer  making  levy,  see  Levy  and  Se^^;- 
URE,  III.  a. 

Right  to  question  constitutionality  of  stat- 
ute, see  Mandamus,   128-134. 

Powers  of  municipal  officers,  see  Municipax 
Corporations,  III. 

As  parties  plaintiff,  see  Parties,  37,  38. 

Board  of  education,  see  Schools,  35,  37,  38. 

Superintendent  of  public  instruction,  see 
Schools,  36. 

Authority  of  town  officers,  see  Towns,  IV. 

See  also  supra,  20. 

77.  Officers  of  municipal  corporations 
organized  under  legislative  authority  are, 
in  respect  to  all  general  laws  having  force 
and  operating  within  their  municipality, 
agents  of  the  state,  and  may  be  charged  with 
the  performance  of  such  duties  in  the  en- 
forcement of  the  same  as  the  legislature 
may,  from  time  to  time,  impose.  State  ex 
rel.  Young  v.  Robinson,  20:  1127,  112  N.  W. 
269,  101  Minn.  277. 

78.  Where  a  special  council  to  the  gov- 
ernor, charged  with  the  duty  of  assisting 
in  the  enforcement  of  the  prohibitory  liquor 
laws,  has  been  constitutionally  appointed, 
he  has  the  same  power  to  sign  and  file 
an  information  charging  a  violation  of  such 
laws  as  has  the  county  attorney.  Childs  v. 
State,  33:  563,  113  Pac.  545,  4  Okla.  Crim. 
Rep.  474. 

79.  A  county  treasurer  who  receives  a  de- 
posit of  money  for  a  liquor  license  cannot 
contract  as  to  its  return  in  case  the  license 
is  refused,  but  he  holds  it  subject  to  the 
statutory  provision  that  he  shall  disburse 
moneys  received  by  the  county  on  proper 
orders  of  the  county  auditor.  Hemrich  Bros. 
Brewing  Co.  v.  Kitsap  County,  9:  910,  88 
Pac.  838,  45  Wash.  454. 

80.  The  governor  has  no  power  to  ex- 
act a  contract  from  one  in  whose  favor  the 
legislature  has  passed  an  appropriation  bill, 
to  take  less  than  the  sum  appropriated  in 
consideration  of  his  signing  tlie  bill,  and 
such  contract  is  therefore  without  force 
or  validity.  Lukens  v.  Nye,  36:  244,  105 
Pac.  593,  156  Cal.  498. 

Pow^ers  after  expiration  of  term. 

Contract  by  county  officers  extending  be- 
yond term  of  office,  see  Contracts, 
521;  Counties,  38,  39. 

Mandamus  to  officer  whose  term  has  ex- 
pired, see  Mandamus,  5. 

81.  A  public  officer  involved  in  litigation 
in  his  official  capacity  as  to  the  right  to  the 
possession  of  intoxicating  liqvior  which  he 
had  seized  in  pursuance  of  a  warrant,  and 
which  had  been  subsequently  replevied,  is 
not  defeated  of  the  right  to  recover  the 
possession  thereof  by  the  fact  that  his  term 
of  office  has  expired  during  the  litigation. 
Hines  v.  Stahl,  20:  1118,  99  Pac.  273,  79 
Kan.  88. 

82.  A  sheriff  whose  term  of  office  has 
expired  may  maintain  an  action  against 
defaulting  bidders  at  a  sale  made  by  him 
pending  his  term,  and  recover  from  them 
tlie  difference  between  their  bid  and  an 
amount  realized  at  a  subsequent  sale  of  the 
property.  Dickson  v.  McCartney,  29:  792, 
75  Atl.   735,   226   Pa.   552.  (Annotated) 
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Interest  as  affecting  Talidity  •£  act. 

As  affecting  validity  of  contract,  see  Con- 
tracts, 524-528. 
Duty  of  oflicer  to  account  for  secret  profits 
made  in  purchasing  real  estate  for  city, 
see  Estoppel,  3. 
Duty   of  member   of   committee   to   account 
for   secret   profits  made   in   purchasing 
property  for  city,  see  Trusts,  53. 
Riding   on  free   pass. 
Right  of  police  officer  riding  free  to  recover 
from  carrier  for  injury,  see  Carriers, 
71. 
83.  Policemen,      firemen,      and      United 
States  mail  carriers,  granted  free  transpor- 
tation by  a  condition  inserted  in  the  fran- 
chise granted  by  a  municipal  corporation  to 
a  street  railway  company,  are  not  public  of- 
ficers  within   the  meaning  of   Okla.   Const. 
art.   15,  §   1,  forbidding  such  officers  to  de- 
mand or  accept  free  passes.     Oklahoma  City 
V.  Oklahoma  R.   Co.  i6:  651,  93  Pac.  48,  20 
Okla.  1. 

ft.  Compensation  and  fees. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Of  de  facto  officer,  see  infra,  122-124. 

Of  clerk,  see  Clerks. 

Of  officer  of  private  corporation,  see  CoBPO- 
batioa'S,  IV.  g,  3. 

Of  prosecuting  atttorney,  see  District  and 
Prosecuting  Attorneys,  4,  5. 

Of  judges,  see  Judges,  V. 

Of  teachers,  see  Schools,  II.  b. 

Of  tax  officers,  see  Taxes,  192. 

Acceptance  of  part  of  claim  for  fees  as  an 
accord  and  satisfaction,  see  Accord  and 
Satisfaction,  7. 

Appropriations  to  pay  salary,  see  Appro- 
priations, 8,  9,  14. 

Assignability  of  unearned  compensation,  see 
Assignment,  8-10, 

Legislative  control  of,  see  Constitutional 
Law,  147. 

Due  process  of  law  as  to,  see  Constitu- 
tional Law,  349. 

Agreement  by  candidate  to  devote  fees  to 
discharge  of  certain  .obligations,  see 
Contracts,  436. 

Validity  of  contract  as  to,  see  Contbacts, 
522,  523. 

Original  jurisdiction  of  mandamus  suit  to 
compel  issue  of  warrants  to  pay  sala- 
ries, see  Courts,  228. 

Rights  as  between  assignee  of  fees  and  sub- 
sequent garnishee,  see  Garnishment, 
49,  50. 

Allowance  for  expenses  of  legislative  body, 
see  Legislaturb:,  2. 

Mandamus  to  compel  drawing  of  warrant 
for  salary,  see  Mandamus,  59. 

Mandamus  to  compel  payment  of  salary, 
see  Mandamus,  85. 

Necessary  parties  defendant  in  action  to 
compel  payment  of  salary,  see  Pabties, 
159. 

Special  legislation  as  to,  see  Statutes,  185. 

Repeal  of  special  act  as  to,  as  reviving  prior 
law,  see  Statutes,  370. 
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State  tax  on  salary  of  Federal  officer,  see 

Taxes,  5. 
See  also  supra,  54. 

84.  The  state  may  require  municipal  cor- 
porations to  pay  the  salaries  of  local  police 
officers,  although  such  officers  are  officers  of 
the  state,  and  appointed  under  its  authority. 
Horton  v.  Newport,  i:  512,  61  Atl.  759, 
27   R.   I.   283. 

85.  A  public  official  who  has  collected 
fees  under  statutory  authority,  in  violation 
of  the  Constitution,  cannot  be  compelled  to 
turn  them  over  to  the  state,  where  the  legis- 
lature has  made  no  provision  therefor. 
State  ex  rel.  McNary  v.  Dunbar,  20:  1015, 
98  Pac.  878,  53  Or.  45.  (Annotated) 

86.  The  fees  or  compensation  to  be 
turned  over  to  the  county  treasurer  by  a 
county  clerk  who  is  by  statute  upon  a  sal- 
ary in  lieu  of  all  fees  or  compensation  for 
services  rendered  by  him,  which  shall  be  so 
turned  over,  include  fees  collected  under 
the  naturalization  laws  of  the  United 
States,  which  authorize  and  permit  him  to 
retain  a  portion  of  the  fee  received,  al- 
though the  Federal  law  is  passed  subse- 
quently to  the  state  law,  so  that  they  were 
not  directly  in  contemplation  when  the 
state  law  was  passed.  Barron  Countv  v. 
Beckwith,  30:  810,  124  N.  W.  1030,  142  Wis. 
519.  (Annotated) 

87.  That  an  officer  is  not,  under  the 
Constitution,  eligible  to  the  office  after  the 
expiration  of  a  certain  number  of  terms, 
does  not  prevent  his  recovering  salary  for 
services  performed  during  the  time  that  he 
is  holding  over  after  the  expiration  of  hia 
allotted  terms,  and  before  his  successor  is 
elected  and  qualified.  Jones  v.  Roberts 
County,  34:  1170,  131  N.  W.  861,  27  S.  D. 
519. 

Extra  or  additional  compensation. 

To  attorney  acting  as  special  prosecutor  for 
state  at  request  of  private  parties,  see 
District  and  Prosecuting  Attorneys, 
5. 

88.  A  public  officer  cannot  recover  com- 
pensation from  third  persons  for  the  per- 
formance of  acts  within  the  scope  of  his 
official  duty,  even  though  the  acts  were  per- 
formed at  their  requests,  or  though  they 
may  have  expressly  promised  to  pay  him. 
Coggeshall  v.  Conner,  39:  81,  120  Pac.  559, 
31   Okla.   113. 

89.  Public  policy  and  sound  morals 
alike  forbid  that  a  public  officer  should  de- 
mand or  receive  for  services  performed  by 
him  in  the  discharge  of  official  duty  any 
other  or  further  remuneration  or  reward 
than  that  prescribed  by  law.  Somerset 
Bank  v.  Edmund,  11:  1170,  81  N.  E.  641, 
76   Ohio   St.   396. 

90.  The  office  of  constable  is  not  an  office 
created  for  the  private  emolument  of  the 
holder,  but  every  constable  is  a  conservator 
of  the  peace,  and  under  the  laws  of  the  state 
of  Ohio  it  is  his  duty  within  his  jurisdic- 
tion "to  apprehend  and  bring  to  justice  all 
felons  and  disturbers  and  violators  of  the 
criminal  laws,"  without  other  reward  or 
compensation  than  such  as  is  fixed  and  at- 
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lowed  by  law.     Somerset  Bank  v.  Edmund, 
II :  1 170,  81   N.  E.  641,  76   Ohio  St.  306. 

91.  A  constitutional  provision  that  the 
secretary  of  state  shall  be  paid  a  salarj% 
and  receive  no  fees  or  perquisites  whatever 
for  the  performance  of  any  duties,  docs  not 
prevent  the  allowance  to  him  of  the  neces- 
sary cost  of  procuring  copies  of  laws  and 
resolutions,  which  he  is  required  to  deliver 
to  the  state  printer.  State  ex  rel.  McNary 
V.  Dunbar,  20:  1015,  98  Pac.  878,  53  Or.  45. 
Increase    or   reduction. 

Validity  of  constitutional  amendment  in- 
creasing salaries,  see  Constitution ai, 
Law,   12,   45a,   130,   349. 

92.  A  constitutional  prohibition  of  the 
raising  of  an  officer's  salary  after  his  elec- 
tion or  appointment  is  not  limited  to  per- 
sons who  hold  constitutional  offices,  but 
applies  to  a  tax  collector,  whose  office  is  cre- 
ated and  abolished  at  the  legislative  will. 
Richie  v.  Philadelphia,  26:289,  74  Atl.  430, 
225  Pa.  511.  (Annotated) 

93.  A  statutory  provision  that  the  com- 
pensation of  a  public  officer  sliall  not  be 
increased  to  take  effect  during  the  time  for 
which  he  is  elected  does  not  apply  to  de- 
prive of  the  increased  compensation  one 
who,  having  been  elected  for  a  term  of  two 
years  and  until  his  successor  is  elected  and 
qualified,  holds  over  after  the  expiration 
of  the  term,  at  which  time  the  office  was 
by  statute  changed  from  an  elective  to  an 
appointive  one  and  an  increase  of  salary 
provided  for,  since  he  cannot  be  said  to  be 
holding  under  his  former  election.  Peter- 
son v.  Benson,  32:  949,  112  Pac.  801,  38 
Utah,  86. 

94.  A  deputy  appointed  by  an  officer  to 
hold  during  the  pleasure  of  his  principal 
does  not  hold  for  a  term,  within  the  mean- 
ing of  a  constitutional    provision   prohibit- 

.  ing  the  change  of  the  salary  of  emoluments 
of  any  public  officer  after  his  election  or  ap- 
pointment, or  during  his  term  of  office,  ex- 
cept by  operation  of  law  enacted  prior  to 
such  election  or  appointment.  Board  of 
Conns,  v.  Hart,  37:  388,  119  Pac.  132,  29 
Okla.  693. 
Effect  of  payment  to  de  f&cto  officer. 

95.  A  d€  jure  chief  of  police  of  a  city  is 
not  entitled  to  the  salary  of  the  office  for  a 
period  during  which  he  was  wrongfully  sus- 
pended from  the  office  by  order  of  a  district 
court  judge  before  whom  a  suit  on  charges 
against  him  was  pending,  although  the  order 
of  suspension  was  later  set  aside  and  the 
suit  dismissed,  where  an  officer  de  facto 
held  the  office  and  received  the  pay  during 
such  period.  Stearns  v.  Sims,  24:  475,  104 
Pac.  44,  24  Okla.  623. 

96.  A  county  is  not  liable  to  an  officer 
de  jure  for  salary  during  the  time  the  office 
was  in  possession  of  an  officer  de  facto,  where 
the  salary  accruing  during  such  period  has 
already  been  paid  to  the  latter.  El  Paso 
County  V.  Rhode,  16:  794,  95  Pac.  551,  41 
Colo.  258.  (Annotated) 
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c.  Tiidbilities. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70. J 

Of  constable  for  killing  dog,  see  Animals, 
41. 

Of  officer  who,  in  self-defense,  shoots  an- 
other, for  accidental  injury  to  third 
person,  see  Appeal  and  Error,  1344. 

Of  member  of  board,  see  Boards,  1. 

Of  superintendent  of  state  lunatic  asylum 
for  acts  of  employees,  see  Charities, 
92. 

Of  officers  licensing  bawdyhouse,  see  Dis- 
orderly Houses,  3. 

Of  health  officer,  see  Health,  V. 

Of  township  trustees  failing  to  provide  for 
collection  of  taxes  to  pay  contractor, 
see  Judgment,  232. 

Of  justice  of  the  peace,  see  Justice  of  the 
Peace,  II. 

Of  municipal  officers  for  Impounding  ani- 
mals, see  Municipal  Corporations, 
327. 

Of  school  officers,  see  Schools,  37. 

Of  school  teachers,  see  Schools,  II.  d. 

Of  sheriff,  see  Sheriff,  2-0. 

For  assault,  see  Assault  and  Battery,  17, 
18,  28. 

On  bond,  see  Bonds,  II.  c. 

For  accepting  bribe,  see  Bribery. 

For  false  imprisonment,  see  False  Impris- 
onment, II.  b. 

For  injury  to  pauper  through  failure  to 
furnish  him  aid,  see  PooB  and  Poor 
Lavs^S,  9. 

For  making  unlawful  search,  see  Evidence, 
295;  Search  and  Seizure,  17. 

Of  state  officer  to  suit,  see  State,  17-32. 

Larceny  by  officer,  see  Larceny,  22-24. 

Privilege  in  report  of,  see  Libel  and  Slan- 
der, TI.  e. 

Limitation  of  time  for  bringing  suit  on 
bonds  of,  see  Limitation  of  Actions, 
126,  127,  278. 

When  officers  are  guilty  of  robbery,  see 
Robbery,  1. 

Strict  construction  of  statute  providing  for 
amercement  of,  see  Statutes,  269. 

Personal  liability  of,  to  contractor  for  pub- 
lic work,  see  Towns,  13-15. 

97.  An  election  officer  acting  in  good 
faith  and  without  malice  is  not  personally 
liable  for  rejecting  a  ballot,  although  he 
thereby  deprives  an  elector  of  his  constitu- 
tional right  to  vote.  Blake  v.  Brothers,  11: 
501,  66  Atl.  501,  79  Conn.  676. 

(Annotated) 

98.  An  officer  who  has  seized  intoxicat- 
ing liquors  upon  a  warrant  issued  under  a 
city  ordinance  authorizing  their  destruction 
upon  certain  conditions,  and  who,  after  sur- 
rendering them  upon  an  order  of  delivery 
in  replevin,  obtains  a  judgment  for  their 
value  in  default  of  their  return,  holds  such 
judgment  for  the  benefit  of  the  city,  and 
upon  its  collection  by  him  he  becomes  lia- 
ble to  the  city  for  its  amount,  less  any  ex- 
pense he  may  have  necessarily  incurred  in 
obtaining  it.  Topeka  v.  Stahj,  42:  697,  121 
Pac.  910,  86  Kan.  681.  (Annotated) 
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99.  State  building  commissioners  who,  in 
obedience  to  a  statute,  discbarge  one  wlio 
lias  been  employed  to  construct  a  state 
building,  take  possession  of  the  work,  and 
place  it  in  tlie  hands  of  another  contractor, 
are  not  liable  to  him  in  damages,  since  they 
merely  act  in  the  line  of  their  duty.  Cald- 
well V.  Donaghey,  45:  721,  156  S.  W.  839, 
108  Ark.   60. 

100.  Tlie  language  used  by  a  public 
officer  in  making  a  contract  in  that  capacity 
is  not  to  be  construed  as  imposing  a  per- 
sonal liability  upon  him,  imless  an  inten- 
tion to  that  effect  is  clearly  shown.  Hupe 
V.  Sommer,  43:  565,  129  Pac.  136,  88  Kan. 
661.  (Annotated) 

101.  Where  a  public  officer,  in  entering 
into  a  contract  in  that  capacity,  promises  to 
make  payment  immediately  upon  the  com- 
pletion of  the  work,  he  incurs  no  personal 
liability  (at  least  in  the  absence  of  fraud), 
although  the  statute  provides  that  the  con- 
tractor shall  receive  his  pay  from  another 
source  and  after  some  delay.  Hupe  v.. 
Sommer,  43:  565,  129  Pac.  136,  88  Kan.  561. 
Xegligence  or  misconduct  generally. 
Of  recorder  for  negligent  failure  to  record 

mortgage,  see  Evidence,  2201. 
Of  public  officer  to  sureties  of  other  officer 

for    loss    sustained    through    former's 

neglect,    see    Pbincipal    and    Surety, 

68,  69. 
Of  tax  officers,  see  Taxes,  191. 
For   injury  due  to  defective  highway,   see 

Highways,   IV.  b,  2. 
For    cutting    down    trees    in    highway,    see 

Highways,   29,    30,    107. 

102.  A  county  registrar  of  deeds  is  a 
ministerial  officer,  and  as  such  is  liable  at 
common  law,  in  the  absence  of  an  express 
statute,  to  an  action  for  damages  caused  by 
his  failure  or  neglect  to  perform  the  duties 
of  his  office,  or  for  their  negligent  or  illegal 
performance.  Rising  v.  Dickinson,  23:  127, 
121  N.  W.  616,  18  N.  D.  478.     (Annotated) 

103.  The  failure  of  a  registrar  of  deeds, 
whose  statutory  duty  it  is  to  keep  a  nu- 
merical index  in  his  office,  in  which  shall 
be  noted,  opposite  the  description  of  each 
tract,  the  volume  and  page  of  each  mort- 
gage or  other  instrument  affecting  the  title 
thereto,  for  over  two  months  after  a  mort- 
gage is  duly  recorded,  to  note  the  mortgage 
in  such  numerical  index,  is  negligence  per 
se,  rendering  him  liable  to  one  who,  in  re- 
liance on  such  index,  and  without  fault  on 
his  own  part,  purchases  the  mortgaged  prop- 
erty, and  sustains  damage  as  a  result  of 
such  neglect  of  duty.  Rising  v.  Dickinson, 
23:  127,  121  N.  W.  616,  18  N.  D.  478. 

104.  A  purchaser  of  premises  is  not  guilty 
of  contributory  negligence,  so  as  to  bar  re- 
covery for  the  negligent  failure  of  a  regis- 
trar of  deeds,  for  over  two  months  after  a 
mortgage  is  duly  recorded,  to  note  such 
mortgage  in  a  numerical  index,  as  required 
by  law,  in  failing  to  examine  the  grantor 
and  grantee  index,  in  which  such  mortgage 
was  noted.  Rising  v.  Dickinson,  23:  127,  121 
N.  W.  616,  18  N.  D.  478. 
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I  105.  An  action  will  not  lie  against  a 
local  authority  for  maliciously  refusing 
to  approve  of  building  or  drainage  plans 
deposited  with  them.  If  the  local  author- 
ity in  rejecting  the  plans  has  been  actu- 
ated by  improper  motives,  and  has  merely 
pretended  to  exercise  its  power  without 
addressing  its  mind  to  the  question  before 
it,  the  remedy  of  the  person  aggrieved  is 
by  a  mandamus  to  the  local  authority  to 
hear  and  determine  his  application.  Davis 
V.  Bromley  Corporation,  1'  B.  R.  C.  345, 
[1908]  1  k.  B.  170.  Also  Reported  in  77 
L.  J.  K.  B.  N.  S.  51,  71  J.  P.  513,  97 
L.  T.  N.  S.  705,  24  Times  L.  R.  11,  5 
Local    G.   R.    1229.  (Annotated) 

106.  A  public  official  intrusted  with  the 
custody  of  a  government  building  must 
obey  the  provisions  of  a  statute  forbidding 
the  emission  of  dense  smoke  from  chimneys 
into  the  atmosphere.  Palmer  v.  District 
of   Columbia,   1:878,   26  App.   D.  C   31. 

(Annotated) 

107.  A  public  official  charged  with  a  vio- 
lation of  an  act  of  Congress  forbidding  the 
emission  of  dense  smoke  from  chimneys  in- 
to the  atmosphere  cannot  escape  liability 
on  the  ground  that  Congress  has  not  sup- 
plied him  with  the  necessary  apparatus  to 
prevent  such  emission,  if  he  has  made  no 
effort  to  procure  it.  Palmer  v.  District 
of   Columbia,   1:878,  26  App.   D.   C.   31. 

108.  That  Congress  has  approved  the  es- 
timate of  a  custodian  of  a  public  building 
for  a  supply  of  soft  coal  for  a  season  does 
not  absolve  him  from  liability  for  violation 
of  an  act  of  Congress  forbidding  the  emis- 
sion of  dense  smoke  from  chimneys  into 
the  atmosphere.  Palmer  v.  District  of 
Columbia,   1:878,  26   App.   D.    C.   31. 

109.  The  failure  of  public  officers  to  com- 
ply with  a  statute  directing  the  taking  of 
a  bond  from  a  contractor  for  public  work, 
conditioned  on  paying  all  indebtedness  for 
labor  and  material,  upon  which  bond  any. 
person  to  whom  there  is  due  any  sum  for 
labor  or  material  furnished  may  bring  an 
action,  does  not  render  them  individually 
liable.  Blanchard  v.  Burns,  49:  1199,  162 
S.  W.   63,   110   Ark.   515.  (Annotated) 

110.  Assuming  that  the  failure  of  public 
officers  to  comply  with  a  statutory  duty 
to  take  a  bond  from  a  contractor,  for  the 
benefit  of  laborers  and  materialmen,  may 
render  them  individually  liable  for  labor 
and  material  furnished,  no  liability  can  be 
predicated  of  an  indebtedness  incurred  after 
the  person  dealing  with  the  contractor  knew, 
or  could  have  known  by  consulting  the  pub- 
lic records,  that  no  bond  had  been  given. 
Blanchard  v.  Burns,  49:  1199,  162  S.  W.  63, 
110  Ark.   515. 

Use  and  care  of  public  funds. 

Statute  releasing  from  liability  for  loss  of 
public  funds  through  bank  failure,  see 
Constitutional  Law,  770;  Taxes,  14. 

111.  A  public  otiicial  who  is  also  a  direc- 
tor of  the  bank  is  bound,  before  depositing 
public  funds  therein,  to  utilize  the  oppor- 
tunities given  him  by  his  position  as  di- 
rector to  ascertain  the  condition  of  the  bank. 
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State  use   of  Fentress   County   v.   Reed.   7: 
1084,  95  S.  W.  809,   116  Tenn.   110. 

(Annotated) 

112.  Want  of  business  capacity  or  famil- 
iarity and  experience  with  business  affairs 
and  banks  will  not  absolve  a  public  official 
from  liability  for  loss  of  public  funds  de- 
posited in  an  insolvent  bank  because  there- 
of. State  use  of  Fentress  County  v.  Reed, 
7:1084,   95   S.    W.    809,    116    Tenn.    110. 

11.3.  Mere  inquiry  of  the  general  public, 
■or  of  the  business  men  of  the  community 
where  a  bank  does  business,  as  to  its  sol- 
vency and  the  integrity  of  its  officers,  will 
not  absolve  a  public  official  from  liability 
for  loss  of  public  funds  deposited  in  the  in- 
stitution tLrough  its  insolvency.  State  use 
of  Fentress  County  v.  Reed,  7:  1084,  95  R.  W. 
809,  116  Tenn.  110.  (Annotated) 

114.  A  county  treasurer  is  liable  for  pub- 
lic funds  lost  through  bank  failure,  al- 
though he  believes  the  bank  to  be  sound, 
and  it  is  generally  so  regarded,  and  in  de- 
positing the  funds  he  merely  follows  a 
long-prevailing  custom,  and  acts  with  knowl- 
edge of  the  supervisors,  where  the  statutes 


attempt  by  the  governor  to  remove  him 
and  appoint  his  successor  to  take  up  and 
continue  the  work  of  the  term  covered  by 
his  appointment.  Ekern  v.  McGovern, 
46:  796,  142  N.  W.  595,  1.54  Wis.  157. 

117.  Parties  who  qualify  and  act  as  mem- 
bers of  a  city  council  are  de  facto  officers, 
whose  acts  cannot  be  questioned  by  the  citi- 
zens, although  their  appointment  may  not 
have  been  legal.  Overall  v.  Madisonville, 
12:  433,  102  S.  W.  278,  125  Ky.  684. 

118.  Police  commissioners  appointed  un- 
der an  unconstitutional  law  creating  the  of- 
fice are,  until  the  statute  is  declared  to  be 
unconstitutional  by  the  courts,  de  facto  of- 
ficers whose  acts  are  binding  on  persons  af- 
fected thereby.  Lang  v.  Bavonne  (N.  J. 
Err.  &  App.)  "'is:  93,  68  Atl.  90,  74  N.  J.  L. 
455.  (Annotated) 
Validity  of  acts. 

See   also   supra,   117,   118.  1 

119.  Officers  who  assume  to  act  under 
authority  of  a  municipal  corporation  the 
organization  of  which  is  in  fact  invalid  are, 
until  their  authority  is  questioned,  de  facto 
officers,   whose   acts   are   binding  upon   the 


of  the  state  manifest  an  intention  to  guard  I  inhabitants    of    the    territory.      Wendt    v, 


with  the  utmost  care  the  public  funds  from 
loss,  and  to  hold  the  county  treasurers 
handling  them  to  a  very  strict  accountabil- 
ity for  their  safe-keeping.  Mecklenburg  v. 
Beales,  36:  285,  69  S.  E.  1032,  111  Va.  691. 

(Annotated) 
Hxecuting  judgment  or  process. 
Liability  of  officer  making  levy,   see  Levy 

AND  Seizure,  III.  a. 
Taking    valuables    from    persons    searched 

with  intent  to  keep  them,  see  Robbebt, 

For  removing  to  another  county  person  ar- 
rested, see  Writ  and  Pkocess,  88. 
115.  An  officer  who  does  not  make  due  re- 
turn of  a  writ  as  commanded  by  its  terms 
cannot  justify  under  it,  unless  defendant  has 
waived  such  return.  Gibson  v.  Holmes, 
4:  451,  62  Atl.   11,  78  Vt.   110. 

///.  Offlcers  de  facto. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Eflfect  of  paying  salary  to  de  facto  officer, 
see   supra,   95,   96. 

Right  of  equity  to  settle  entire  controversy 
when  appealed  to,  to  protect  de  facto 
officer  from  interference  until  title  de 
ju/re  has  been  determined,  see  Equity, 
120. 

Determination  whether  person  is  de  facto 
officer  in  suit  to  prevent  adverse  claim- 
ant from  gaining  possession  by  violence, 
see  Injunction,  245. 

De  facto  judge,  see  Judges,  3. 

WJio  are  de  facto  officers.    ^ 

Right  to  try  in  mandamus  proceedings  que?- 
tion  who  is  de  facto  officer,  see  Man- 
damus, 121. 
116.  One   who   has   been    duly   appointed 
to  the  office   of  commissioner   of   insurance 
and  is  in  possession  of  the  office  claiming 
in   good   faith   to   be   such   officer,   is   a   de 
facto    officer,   although    there   has    been    an 
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Berry,  45:  iioi,  157  S.  W.  1115,  154  Ky.  586. 

120.  A  police  officer  removed  by  a  board 
of  de  facto  commissioners  appointed  under 
an  unconstitutional  statute  cannot  compel 
his  reinstatement  when  the  courts  pro- 
nounce the  statute  imconstitutional.  Lang 
v.  Bayorme  (N.  J.  Err.  &  App.)  15:  93,  68 
Atl.  90,  74  N.  J.  L.  455. 

121.  The  acts  of  special  counsel  appointed 
under  statutory  authority  for  the  prosecu- 
tion of  violations  of  the  liquor  law  are  not 
invalidated  by  a  subsequent  declaration  by 
the  court  that  the  statute  is  unconstitution- 
al, since  the  office  must  be  regarded  as  de 
jure  so  long  as  the  statute  remained  appar- 
ently in  force,  and  he  was  therefore  at  least 
a  de  facto  officer.  State  v.  Poulin,  24:  408, 
74  Atl.  119,  105  Me.  224.  (Annotated) 
Right  to  salary. 

122.  A  de  facto  officer  who  has  in  good 
faith  performed  the  duties  pertaining  to 
the  office  may,  in  the  absence  of  a  de  jure 
claimant,  enforce  payment  by  the  public  of 
the  compensation  to  which  an  incumbent 
of  the  office  is  entitled.  Peterson  v.  Ben- 
son, 32:  949,  112  Pac.  801,  38  Utah,  86. 

( Annotated ) 

123.  A  municipal  council  cannot  allow 
compensation  to  the  president  of  its  board 
for  services  rendered  as  acting  mayor,  which 
are  not  provided  for  by  statute  or  ordi- 
nance. McGillic  v.  Corby,  17:  1263,  95  Pac. 
1063,  37  Mont.  249.  (Annotated) 

124.  An  ordinance  providing  that  any  act- 
ing mayor  shall  be  entitled  to  the  salary  of 
the  mayor  is  void  under  a  statute  providing 
for  an  acting  mayor,  and  entitling  an  acting 
mayor  who  shall  perform  the  duties  of  the 
mayor  for  a  period  longer  than  sixty  days 
to  the  mayor's  salary.  McGillic  v.  Corby, 
17:  1263,  95  Pac.  1063,  37  Mont.  249. 
Liability    to    rightful    incumbent    for 

salary  received. 
Payment   to    de  facto    officers    as    affecting 
right  to  salary,  see  supra,  95,  96. 
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OFFICIAL  BALLOT. 


See  Ei>ECTiONS,  III.  b. 


OFFICIAL  RECORDS. 

Admissibility    in    evidence,    see    Evidence, 
754-756. 


OFFICIAL    SOLICITOR. 

Rights  of,  in  conduct  of  defense  in  probate 
suit,  see  Wills,  96. 


OFFSETS. 


In  condemnation  proceedings,  see  Damages, 

III.   1,   6. 
Set-oflF  generally,  see  Set- Off  and  Countee- 

CLAIM. 


OIL. 

Statute  as  to  adulteration  of,  see  Adtjlteb- 
ATioNS;  Constitutional  Law,  728; 
Statutes,  251;  Trial,  228. 

Contract  by  producer  of,  for  exclusive  right 
of  way  across  land,  see  Contracts,  640. 

Criminal  liability  for  selling  oil  in  viola- 
tion of  terms  of  statute,  see  Criminal 
Law,  5. 

Reservation  of  rights  as  to,  in  deed,  see 
Deeds,  56,  57. 

Injunction  against  pumping,  see  Injunc- 
tion, 202. 

Rights  of  life  tenant  as  to,  see  Life  Ten- 
ants, 11.  c. 

Lien  for,  see  Mechanics'  Liens,  35. 

Lien  for  drilling,  see  Mechanics'  Liens, 
32. 

As  to  mines  generally,  see  Mines,  II,  b. 

Title  of  statute  permitting  condemnation  of 
land  for  pipe  line,  see  Statutes,  121. 

Act  permitting  condemnation  of  land  for 
pipe  line  as  special  legislation,  see 
Statutes,  169. 

Injury  to  servant  from  use  of  improper 
oil  in  mine,  see  Master  and  Servant, 
438. 

Negligence  in  storing,  see  Negligence,  41. 

Contributory  negligence  of  purchaser  of,  see 
Negligence,  206-208. 

Flow  of  oil  from  oil  well  on  to  neighboring 
property  as  nuisance,  see  Nuisances, 
33. 

Escape  of,  as  proximate  cause  of  injury, 
see  Proximate  Cause,  21. 

Negligent  discharge  of,  into  water  as  proxi- 
mate cause  of  resulting  fire,  see  Proxi- 
mate Cause,  45. 

Explosion  of  lubricating  oil,  see  Trial,  64. 

Negligence  of  mining  company  as  to  lubri- 
cating oil  furnished  servants,  see  Trial, 
484. 
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Dissolution  of  holding  company  controlling- 
oil  industry,  see  Injunction,  446; 
Judgment,  35. 

Illegal  attempt  to  control  price  of,  see 
Monopoly  and  Combinations,  42. 

Monopoly  in  sale  of,  see  Monopoly  and 
Combination,   55. 

Oil  and  gas  lease,  see  Cotenancy,  6. 

Rescission  of  oil  lease,  see  Contracts,  745. 

Right  of  lessee  of  oil  privilege  to  maintain 
ejectment,  see  Ejectment,  12. 

Estoppel  to  assert  that  oil  lease  constitutes 
mere  license,  see  Estoppel,  254;  Tax- 
es, 53-57,  135,  160,  181. 


OLD   LADIES   HOME. 

Appropriation    of    public    moneys    for,    see 

Public  Moneys,  13. 
Exemption    of,    from   taxation,    see   Taxes, 

108. 


OLEOMARGARIN. 


Constitutionality  of  statute  as  to  sale  of, 
see  Constitutional  Law,  729. 

Criminal  liability  for  supplying,  instead  of 
butter,  see  Criminal  Law,  18. 

Right  to  ask  witness  how  sample  of,  com- 
pares in  color  with  butter,  see  Evi- 
dence, 2045. 

SuflSciency  of  evidence  to  show  that  it  was 
made  in  imitation  of  butter,  see  Evi- 
dence, 2418,  2419. 

Regulations  as  to,  see  Food,  12,  13. 

Forbidding  sale  of,  in  imitation  of  butter, 
see  Statutes,  237,  250. 


OLIVE   OIL. 


Illegal    attempt    to    control    price    of,    see 
Monopoly  and  Combinations,  42. 


OMITTED  PROPERTY. 

Assessment  of,  see  Taxes,  31,  171-175,  177, 
178. 

#'*  » 

OMNIBUS. 

Forbidding  solicitation  of  business  by,  at 
depots,  see  Municipal  Corporations, 
181-185. 

See  also  Hacks. 


OPEN  ACCOUNT. 


Meaning  of  expression  "outstanding  and 
open  account,"  see  Accounts,  1. 

Parol  evidence  as  to  meaning  of  words,  see 
Evidence,  966. 

When  indebtedness  is  one  on  open  account, 
see  Limitation  of  Actions,  331. 
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OPENING   AND    CLOSING. 

Right  as  to,  geiuuall}-,  see  Trial,  67. 
On  probate  of  will,  see  AYills,  301. 


OPENINGS. 

In  party  wall,  see  Party  Wall,  14-17. 


OPEN   SEASON. 

See  Game  and  Game  Laws. 

♦-.-♦ 

OPEN  SAVITCH. 

Leaving  switch  open  when  passenger  train 
is  expected  as  gross  negligence,  see 
Carriers,  276a. 


OPERA  HOUSE. 


Libel  of  persons  running  exclusive  agency 
to  secure  talent  for,  see  Libel  and 
Slander,  34,  50. 

Authority  of  town  to  construct,  see  Towns, 
5. 


OPERATION. 


Assault  by  unauthorized  operation  by  phy- 
sician, see  Assault  and  Battery,  20. 

Effect  on  damages  for  personal  injury  of 
refusal  to  submit  to,  see  Damages, 
369-371. 

Liability  of  employer  where  injured  em- 
ployee dies  as  result  of,  see  Master 
and  Servant,  138. 

Consent  to,  see  Physicians  and  Surgeons, 
36-41. 

Administration  of  anesthetic  as  proximate 
cause  of  death,  see  Proximate  Cause, 
17. 


OPHTHALMOLOGY. 

Practice  of,  see  Physicians  and  Surgeons, 
I.  b,  2. 


OPINION. 


As  part  of  record  on  appeal,  see  Appeal 
and  Error,  IV.  j. 

On  appeal,  see  Appeal  and  Error,  1567. 

Duty  of  court  as  to,  see  Courts,  II.,  d. 

As   evidence,   see    Evidence,   VII. 

Admissibility  of  opinion  of  court  in  evi- 
dence, see  Evidence,  763. 

Weight  of,  see  Evidence,  2055-2057. 
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Expression  of,  as  fraud,  see  Fbaud  and 
Deceit,  III. 

Effect  of,  on  competency  of  juror,  see  Jury, 
72,  73. 

Expression  of  as  libel,  sec  Libel  and  Slan- 
der, 21. 

By  veterinary,  effect  on  duty  to  warn  serv- 
ant, see  Master  and  SiaivANT,  236. 

♦-»♦ 


OPINION  EVIDENCE. 

See  Evidence,  VII. 

♦-•-♦ • 

OPIUM. 

Opinion  evidence  as  to  purpose  of  sale  of, 
see  Evidence,  1190. 


OPPROBRIOUS  EPITHETS. 

As  provocation  for  killing,   see  Homicide, 

7L 
Provoking   assault   by;    effect   on    right   of 

self-defense,  see  Homicide,  96. 


OPTICIANS. 


Who  are,   see  Physicians  and   Suegeons, 
22. 


OPTION. 

Assignment  of,  see  Assignment,  27. 

Effect  of  election  to  exercise  option  to  buy 
real  estate  on  prior  attachment,  see 
Attachment,  38. 

Right  to  commission,  of  broker  who  has 
procured  customer  to  take,  see  Brokers, 
2,   3. 

Constitutionality  of  employees'  indemnity 
act  giving  employees  option  to  take 
advantage  of  it  or  not,  see  Constitu- 
tional Law,  811. 

In  general,  see  Contbacts,  I.  d,  4. 

Validity  of  option  contract,  see  Contracts, 
I.  d,  4. 

Mutuality  of  option  contract,  see  Con- 
tracts, 142,  146. 

Validity  of  option  to  purchase  timber, 
granted  to  induce  selection  of  certain 
route  for  railroad,  see  Contracts,  506. 

Invalidity    of    option    contract    under    rule 
against  perpetuities  as  affecting  right' 
of  action  for  damages  for  its  breach, 
see  Contracts,  603. 

Of  grantee  of  part  of  building  to  rebuild  in 
case  of  fire,  see  Covenants  and  Con- 
ditions, 3. 

Estoppel  to  deny  ratification  of,  see  Estop- 
pel, 228. 

Parol  evidence  to  show  that  contract  was 
intended  to  be  an  option,  see  Evidenob, 
956. 
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Parol  evidence  to  show  absence  of  consid- 
eration, see  Evidence,  1004. 

By  executor,  see  Executors  and  Adminis- 
TBATOBS,  43,  44,  54. 

To  explore  wife's  separate  estate  for  oil 
and  gas,  see  Husband  and  Wife,  113. 

Of  insured  person,  see  Assignment  fob 
Cbeditobs,  13;  Insubance,  147,  162, 
167-174,    191,    380,    381,   451. 

Of  insurer  to  repair,  see  Insurance,  247. 

To  retire  county  bonds  before  maturity, 
see  Intebest,  39. 

Effect,  as  to  strangers,  of  decree  for  spe- 
cific performance  of  option  contract, 
see  Judgment,  236. 

To  purchase  contained  in  lease,  see  Land- 
LOBD  AND  Tenant,  79,  80. 

To  work  oil  and  gas  mines,  see  Mines,  50, 
52,  57,  58,  71,  72,  80. 

To  declare  mortgage  due  for  default  in 
payment  of  interest,  see  Mobtoage,  VI. 
b. 

To  use  party  wall;  right  to  withdraw,  see 
Pabty  Wall,  18. 

For  purchase  of  land  as  within  rule  against 
perpetuities,  see  Pebpetuities,  4,  8,  9, 
27,  34. 

Specific  performance  of  option  contract,  see 
Specific  Pebfobmance,  14,  15,  35,  82- 
86,   118. 

Option  contract  as  taxable  credit,  see  Tax- 
es, 64. 

SuflSciency  of  tender  of  money  in  acceptance 
of  option,  see  Tendeb,  10,  11. 

To  purchase  mining  claim,  see  Yesdos  and 
Pubchaseb,  7. 


ORAL  CONTRACT. 

In  general,  see  Contbacts,  I.  e. 

As  to  insurance  rates,  see  Insubance,  415- 
417. 

Specific  performance  of,  see  Specific  Peb- 
fobmance, I.  b. 


ORAL  EVIDENCE. 

As   best   or    secondary    evidence,    sec    Evi- 
dence, III. 
As  to  writing,  see  Evidence,  VI. 


ORAL  INSTRUCTIONS. 

Prejudicial  error  in  giving,  see  Appeat,  and 
Ebbob,  1336. 


ORAL  LOAN. 


When  right  to  recover  money  loaned  with- 
_,i      out    written    evidence    is    barred,    see 

Limitation  of  Actions,  243. 
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ORAL  PROMISE. 

As  consideration   for  note,   see  Bills   and 
Notes,  29. 


ORAL  TRUSTS. 

See  Tbusts,   I.  c. 


ORCHESTRA. 


Carrier's  delay  in  forwarding  baggage  of, 
see  Carbiebs,  694. 

Protection  of  right  to  name  of,  see  Trade- 
name,  22. 


ORDER. 

As  part  of  record  on  appeal,  see  Appeal 
and  Ebbob,  IV.  k. 

Pledge  of  town  orders  as  collateral  secur- 
ity, see  Contracts,  39;  Pledge  and 
Collateral  Secubity,  18,  19. 

For  goods  as  subject  of  forgery,  see  FOB- 
GEBY,   15. 

Of  Public  Service  Commission,  conclusive- 
ness of,  see  Public  Sebvice  Commis- 
sion, 10-19. 

For  goods,  acceptance  of,  see  Sale,  4-6. 

Countermanding  order  for  goods,  see  Sale, 
219. 

For  publication,  see  Wbit  and  Pbocess, 
II.  c. 

In  general,   see  Motions  and  Obdebs,   II. 


ORDER  OF  PROOF. 

Review  of  discretion  as  to,  see  Appeal  and 

Ebbob,   652-656. 
In  general,  see  Trial,  32-40. 
On  probate  of  will,  see  Wills,  100,  101. 


ORDINANCE  OF  1787. 

Effect  of   state   Constitution   to   supersede, 
see  Constitutional  Law,  1. 


ORDINANCES. 


As  part  of  record  on  appeal,  see  Appeal  and 

Ebbob,  194. 
Constitutionality  of,  as  to  equal  protection 

and     privileges,     see     Constitutional 

Law,  II.  a. 
Implied  contract  to  pay  for  publication  of, 

see  Contracts,  47,  48. 
Court's  power  to  review,  see  Courts,  I.  c,  3, 

b. 
Estoppel  to  deny  validity  of,  see  Estoppel, 

4,  5. 
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Estoppel  to  enforce,  see  Estoppel,  6. 

Judicial  notice  as  to,  see  Appeal  and  Ebbob, 
190;  Evidence,  I.  a. 

Admissibilitv  of,  in  evidence,  see  Evidencte, 
IV.  b ;  2043,  2432,  2433. 

Parol  evidence  of  ordinary  construction  of, 
see  Evidence,  984. 

By  board  of  health  declaring  use  of  fish  and 
shrimp  shell  refuse  as  fertilizer  to  be  a 
nuisance,  see  Health,  7. 

Power  of  police  jury  to  amend  or  nullify 
ordinance  adopted  by  parish  board  of 
health,  see  Health,  3. 

Injunction  against  passage  or  enforcement 
of,  see  Injunction,  299,  300,  303,  338- 
348. 

For  street  improvements,  see  Public  Im- 
provements. 

Review  of  conviction  of  violation  of,  see 
Appeal  and  Error,  50,  191. 

Presumption  as  to  violation  of,  see  Appeal 
AND  Error,  440. 

Infliction  of  death  while  violating,  see  Hom- 
icide, 35. 

Violation  of,  as  negligence,  see  Negligence, 
21,  173;  Street  Railways,  29,  30,  35. 

Private  action  for  violation  of,  see'  Street 
Railways,  38;  Trial,  128. 

As  to  sale  of  liquor  generally,  see  Intoxi- 
cating Liquors,  I.  a,  2. 

As  to  licenses,  see  License,  II. 

In  general,  see  Municipal  Corporations, 
II.  c. 


ORGAN. 

Perforated  rolls  sold  for  use  in  mechanical 
organ  as  infringement  of  copyright  of 
music,  see  Copyright,  13,  24. 


ORGANIZATION. 

Of  county,  see  Counties,  I.  a. 


ORIGINAL  JURISDICTION. 

Of  appellate  court,  see  Courts,  II.  a,  2. 
♦>  » 


ORIGINAL  PACKAGES. 

Interstate  commerce  in,  see  Commerce,  IV. 
b. 


♦  »» 


ORNAMENTAL  TREES. 

In  streets,  see  Highways,  II.  e,  1. 


♦  >  » 


ORPHANS. 


Home  for  support  of,  as  charity,  see  Char- 
ities, 23. 
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ORPHANS'  COURT. 

Conferring  on,  power  to  administer  estates 
of  absentees,  see  Courts,  243. 


OSTEOPATHY. 


Libel  of  osteopath,  see  Libel  and  Slander, 

55,   89,   157,   158,   168. 
Practice  of,  see  Physicians  and  Surgeons, 

I.  b,  3. 


OTHER  CRIMES. 

Evidence  of,  see  Evidence,  1884,  1887-1915. 


OTHER  INSURANCE. 

Condition  against,  in  insurance  policy,  see 

Insurance,  III.  e,  1.  e. 
Effect  of,  on  validity  of  insurance,  see  Ih- 

SXJBANCE,  III.  e,  2,  d. 


OUSTER. 

By  cotenant,  see  Adverse  Possession,  I.  f. 

Validity  of  judgment  of,  see  Constitution- 
al Law,  532. 

Of  jurisdiction,  validity  of  contract  as  to, 
see  Contracts,  441. 

Of  corporation,  see  Corporations,  VI. 

Presumption  of,  see  Evidence,  633,  634. 

Of  officer,   see  Officers,   5,   6;    Quo  Wab- 

BANTO,  3. 


OUTSTANDING   AND   OPEN   AC- 
COUNT. 

Meaning  of  expression,  see  Accounts,  1. 
Parol  evidence  as  to  meaning,  see  Evidence, 

966. 
Agreement    by    purchaser    to    assume,    see 

Contbacts,  373. 


OVERCROW^DING. 

Evidence  as  to  overcrowding  on  other  occa- 
sions, see  Evidence,  1875. 


OVERDRAFTS. 


Payment  of,  by  bank,  see  Banks,  85,  86. 

By  agent,  see  Estoppel,  187. 

Guaranty  by  requesting  bank  to  permit  over- 
drafts by  third  person,  see  Guaranty^ 
10,  11. 

See  also  Banks,  36,  162,  163. 
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OVEREXERTION. 


A3  voluntary  exposure,  see  Insurance,  764- 

771. 


OVERFLOW. 


Measure  of  damages  for  injury  by,  see  Dam- 
I  AGES,  III.  k,  3. 

Liability  for,  see  Municipal  Corporations, 
447,  448;  Waters,  II.  d. 


♦  >» 


OVERFLOWED  LAND. 

What  constitutes,  see  Public  I>ands,  5-7. 

♦-•-♦ 

OVERHEAD    BRIDGE. 

Across  street,  see  Highways,  38. 
I>uty  of  railroad  to  give  signals  at,  see  Rail- 
roads, 151-153. 


OVERHEATING. 


Injury  to  animal  by,  during  transportation, 
see  Carriers,  892,  903-907. 


OVERPAYMENT. 


Right  of  executor  to  recover,  see  Executors, 
AND  Administrators,  108-109. 


OW^ELTY. 


See  Trusts,  61. 


OAVNERSHIP. 


Presumption  and  burden  of  proof  as  to,  see 
Evidence,  II.  k,  2. 

Evidence  as  to,  generally,  see  Evidence,  XL 
u. 

Sufficiency  of  proof  of,  se  Evidence,  XII.  e. 

Admissibility  of  statement  of  seller  on  ques- 
tion of  ownership  of  insured  property, 
see  Evidence,  870. 

Evidence  of  declarations  to  prove,  see  Evi- 
dence, 1388. 

AUegatioiis  as  to,  see  Indictment,  etc., 
59,  91;  Pleading,  II.  g. 

Of  property  insured,  see  Insurance,  III.  e, 
1,  b. 

Sufficiency  of  finding  as  to,  see  Trial,  1127. 


OYER. 

In  proceeding  upon  recognizance,  see  Bail 

AND  Recognizance,  1. 
In  general,  see  Pleading,  I.  h. 


OYSTERS. 


Forbidding  taking  of,  from  private  beds  un- 
der certain  size,  see  Constitutional 
Law,  527. 

See  also  Fisheries,  III. 


.iA    ;>K.iawATaTa^^ 
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PACKAGE. 
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What  constitutes  under  pure  food  laws,  see 
Food,  2. 


PACKET. 

Production  of,  under  subpoena  duces  tecum, 
see  Discovery  and  Inspection,  9. 


PACKING  HOUSE. 

Requiring  inspection  of  packing  houses  im- 
porting goods  from  other  state,  see 
Commerce,  19,  20. 


PAID-XTP  POLICY. 

See    Insurance,    164-160,    170,    171,    831; 

Limitation  of  Actions.  133. 
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PAID-UP  STOCK. 

Assessments  on,  see  Corporations,  311-316. 

♦-•-• 

PAINT   DRIER. 

Explosion  of,  see  Negligence,  64;   Venue, 
16. 

♦>» 


PALMISTRY. 

Validity  of  ordinance  as  to,  see  MuNlclPAI. 
Corporations,  214. 


PANEL. 

Of  jurors,  see  Jury,  II. 


•afaKE 
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PAPERS. 

■Compelling  attorney  to  produce  papers  be- 
longing to  client,  see  Evidence,  1296, 
1302. 

Production  of,  generally,  see  Discovery  and 
Inspection. 


PARADE. 


Right  to  display  red  flag  in  procession,  see 
Breach  of  Peace,  2. 


PARALYSIS. 


•Of  hand,   within   insurance   policy,   see   In- 
surance, 190. 


PARAMOUR. 


Presumption  of  undue  influence  in  case  of 
will  in  favor  of,  see  Evidence,  283,  288. 

Effect  of  wife's  presence  when  her  paramour 
kills  her  husband,  see  Homicide,  46. 

•Contract  by  husband  to  transfer  real  estate 
to  wife  in  case  he  resumes  illicit  rela- 
tions with  paramour,  see  Husband  and 
Wife,  106. 

Insurance  on  life  of,  see  Insurance,  63, 
700,   701. 


PARAPHERNALIA. 

Observations  on,  see  Husband  and  Wife,  93. 

Right  of  husband  to  dispose  of  wife's  para- 
phernalia, see  Husband  and  Wife,  53. 

As  wife's  separate  property,  see  Husband 
and  Wife,  92. 

Conveyance  to  M-ife  in  restitution  of,  see 
Husband  and  Wife,  149,  150. 

Action  by  wife  against  husband  for  restitu- 
tion of,  see  Limitation  of  Actions, 
231. 


PARCELS. 


Sale  of  mortgaged  property  in,  see  Mort- 
gage, VI.  g,  3. 


PARCEL  STAND. 


Loss  of  passenger's  property  from,  see  Car- 
riers, 689. 


PARDON. 


Effect  of  pardon  of  attorney  convicted  of 
forgery  to  prevent  disbarment,  see  At- 
1Y)RNEYS.  29. 
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Continuance  of  case  to  permit  application 
for,  see  Criminal  Law,  152. 

Sufficiency  of  identification  of  person 
named  in  pardon,  see  Evidence,  2217. 

Review  of  validity  of  pardon  on  habeas  cor- 
pus, see  Habeas  Corpus,  17. 

Efi'ect  of,  on  competency  of  witness,  see  Wit- 
nesses, 18. 

In  general,  see  Criminal  Law,  IV.  h. 


PARENT  AND  CHILD. 

/.  Relation;    rights    and    obligations 
generally,  1—25. 
II.  Legitimation,  26—31. 
III.  Adoption,  32-4=0. 

Requiring  son  who  had  managed  his  moth- 
er's affairs  to  render  an  accounting 
after  her  death,  see  Accounting,  8. 

Advancements  by  parent  to  child,  see  Ad- 
vancements; Evidence,  567. 

Adverse  possession  by  child  of  father's  land, 
see  Adverse  Possession,  67. 

Assault  by  father  on  child,  see  Appeal  and 
Error,  1149;  Assault  and  Battery, 
14,  15. 

Action  for  injuries  to  child,  see  Appeal  and 
Error,  1342;  Continuance  and  ad- 
journment, 3. 

Action  for  death  of  child,  see  Appeal  and 
Error,  1415,  1645;  Death,  16,  20-30. 

Measure  of  damages  for  death  of  child,  see 
Appeal  and  Error,  947 ;  Damages,  394- 
399,  403,  435-437,  617,  618. 

Right  of  attorney  to  pay  parent  money  re- 
covered in  action  by  administrator  of 
child  for  its  negligent  killing,  see  At- 
torneys, 39. 

Contributory  negligence  of  parent  as  bar 
to  right  of  action  for  death  of  child, 
see  Death,  45-49. 

Presumption  of  negligence  of  parents  of 
child  killed,  see  Evidence,  2171. 

Relevancy  of  evidence  in  action  for  death 
of  child,  see  Evidence,  1728. 

Sufficiency  of  evidence  to  sustain  amount  of 
verdict  in  action  for  death  of  child,  see 
Evidence,  2318. 

Death  of  tenant's  child  caused  by  defects  in 
premises,  see  Landlord  and  Tenant, 
149. 

Allegations  as  to  damages  in  action  for 
death  of  minor  child,  see  Pleading,  214, 
215. 

Duty  to  negative  remote  negligence  of  parent 
in  action  for  death  of  child,  see  Plead- 
ing, 343. 

Failure  to  itemize  funeral  expenses  in  ac- 
tion for  death  of  child,  see  Pleading, 
633. 

Implied  repeal  of  statute  permitting  parent 
to  recover  for  wrongful  death  of  child, 
see  Statutes,  339. 

Right  of  mother  of  child  negligently  killed 
to  testify  in  action  by  husband  to  re- 
cover for  its  death,  see  Witnesses,  20. 

Damages  for  seduction  of  child,  see  Dam- 
ages, 47,  333,  334. 
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Damages  for  negligent  killing  of  parent,  see 
Damages,  391-393,  400. 

Parent's  right  to  damages  for  mental  an- 
guish because  of  arrest  of  child,  see 
Damages,  620. 

Damages  for  mutilation  of  dead  body  of 
child,  see  Damages,  631. 

Mental  anguish  of  father  because  of  default 
in  sending  telegram  which  results  in  de- 
lay in  starting  of  sick  child  to  another 
climate,  see  Damages,  640. 

Failure  to  deliver  telegram  in  time  to  en- 
able son  to  attend  father's  funeral,  see 
Damages,  652. 

Failure  promptly  to  transmit  message  to 
father  announcing  death  of  child,  see 
Damages,  653. 

Mental  anguish  because  of  absence  of  son 
at  his  brother's  funeral  resulting  from 
default  as  to  telegram,  see  Damages, 
655. 

Mental  anguish  of  mother  because  of  failure 
to  deliver  telegram  to  husband  announc- 
ing illness  of  child,  see  Da^iages,  658. 

Implied  agreement  of  parent  to  pay  for  serv- 
ices rendered  to  child,  see  Contracts, 
27. 

Deed  by  parent  to  avoid  prosecution  of  child, 
see  Contracts,  493. 

Mortgage  by  father  to  prevent  prosecution 
of  son,  see  Duress,  10,  14-16. 

Rights  of  creditors  of  one  whose  support  is 
made  a  lien  upon  property  devised  to 
his  children,  see  Creditors'  Bill,  8. 

Estoppel  of  child  to  assert  title  to  property 
as  against  purchaser  from  father,  see 
Estoppel,  240. 

Presumption  as  to  mother's  knowledge  that 
son  in  investing  her  money  secured 
compensation  for  his  services  from 
borrower,  see  Evidence,  204. 

Liability  of  parent  for  alienating  affections 
of  child  from  spouse,  see  Evidence, 
239,  240,  2259;  Husband  and  Wife, 
158-160,  188;   Trial,  104,  623. 

Libel  in  charging  mother  with  abuse  of 
children,  see  Evidence,  677. 

Admissibility  in  action  by  child  for  person- 
al injuries,  of  admissions  by  parent, 
see  Evidence,  1235. 

Evidence  of  declarations  of  father  and 
mother  in  making  deed  to  son,  see  Evi- 
dence, 1455. 

Liability  of  parent  for  fraud  in  inducing 
woman  to  marry  son,  see  Fraud  and 
Deceit,  19. 

Liability  of  parent  for  violation  of  quaran- 
tine by  child,  see  Health,  11. 

Homicide  in  defending  child  against  assault, 
see  Homicide,  84-90. 

Indictment  for  failure  to  send  child  to 
school,  see  Indictment,  etc.,  53. 

Sale  or  mortgage  of  infant's  real  estate,  see 
Infants,  II. 

Matters  as  to  infants  generally,  see  In- 
fants. 

Liability  for  delivery  of  liquor  to  minor  in 
accordance  with  prior  agreement  with 
minor's  father,  see  Intoxicating  Liqu- 
ors, 156. 

Failure  of  infant  children  to  give  notice  not 
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to  sell  liquor  to  parent,  see  Intoxicat- 
ing LiQlOKS,   190. 

Binding  effect  on  parent  of  order  of  pro- 
bate court  adjudging  that  child  is  a 
delinquent,  see  Ji;dc;ment,  242. 

Judgment  against  infant  taken  by  consent 
of  parent,  see  Judgment,  343. 

Mandamus  by  father  to  compel  admission 
of  child  to  public  school,  see  Manda- 
mus, 106. 

Negligence  of  parents  contributing  to  in- 
jury of  child,  see  Negligence,  229-231. 

Imputing  parent's  negligence  to  child,  see 
Negligence,  274-276. 

Liability  of  master  for  failure  of  employee 
to  protect  his  own  child,  see  Negli- 
gence, 276. 

Negligence  of  parent  in  permitting  child  to 
play  with  explosives  negligently  left 
by  stranger,  as  intervening  cause,  see 
Proximate  Cause,  65. 

Set-off  in  action  against  parent  for  assault 
on  one  aiding  elopement  of  minor 
daughter,  see  Set-Off  and  Counter- 
claim, 16, 

Specific  performance  of  promise  that,  in 
consideration  of  surrender  of  child,  it 
shall  share  in  estate  of  promisor,  see 
Specific  Performance,  71-75. 

Instructions  as  to  damages  in  action  by 
minor  child  for  death  of  parent,  see 
Trial,  1003. 

Undue  influence  by  son  in  securing  deed 
from  mother.  Witnesses,  53. 

I.  Relation;  rights  and  obligations  gen- 
erally. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Rights  and  duties  of  parent  as  to  burial  of 

child,  see  Corpse,  6-8. 
Jurisdiction  of  court  to  determine  right  of 

visitation  by  parent,  see  Courts,  245. 
Right    of    action    for    death    of    child,    see 

Death,  16,  20-30. 
Right   of   action   for   death   of   illegitimate 

child,  see  Death,  28-30. 
Right   of   action   for   death    of   parent,   see 

Death,  9,  31-33. 
Right  of  father  to  appoint  by  will  guardian 

for  child,  see  Guardian  and  Ward,  3. 
Right  of  child  in  the  homestead  of  parent, 

see  Homestead. 
Criminal  liability  for  neglect  of  child,  see 

Homicide,  12-16. 
Right  of  parent  to  compromise  infant  child's 

cause  of  action,  see  Infants,  111,  112. 
Custody  of  child,  see  Infants,  I.  c. 
Disabilities  and  liabilities  of  infants,  gen- 
erally, see  Infants,  I.  d. 
As  to  actions  by  infants,  see  Infants,  III. 
Insurable   interest   of   adult  son   in   life  of 

mother,  see  Insurance,  74,  89. 
Power    of    parent    to    surrender    insurance 

policy  payable  to  child,  see  Insurance, 

157. 
Right  of  parent  to  select  course  of  study 

for  child,  see  Mand.amus,  87 ;  Schools, 

62,  63. 
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Kight  of  father  of  expelled  pupil  to  main- 
tain action  therefor  against  teacher,  see 
Parties,  4. 

Marriage  of  infant  without  consent  of  par- 
ent,  see   Marriage,   14,   45. 

Liability  to  parent  for  death  of  minor  ser- 
vant,  see  Master  and   Servant,    153. 

Enlistment  of  child  in  militia  without  con- 
sent of  parent,  see  Militia. 

Right  of  infant  to  sue  on  promise  to  parent, 
see  Parties,  84. 

Necessity  of  father's  consent  to  operation 
on  minor  son,  see  Physicians  and 
Surgeons,  40,  41. 

Authority  of  son  to  represent  father,  see 
Principal  and  Agent,  28. 

Set-off  for  child's  wrongful  act  in  action  by 
parent  for  wages,  see  Set-Off  and 
Counterclaim,  5. 


1.  The  common-law  right  of  the  parent 
- — and  especially  of  the  father — to  supreme 
control  of  the  child,  exists  except  where 
modified  by  statute.  School  Board  Dist. 
No.  18  V.  Thompson,  24:  221,  103  Pac.  578, 
24  Okla.  1. 

2.  A  father  must  pay  for  personal  prop- 
erty of  an  adult  son  which,  after  the  lat- 
ter's  death,  he  appropriates  to  his  own  use. 
More  V.  Luther,  18:  149,  116  N.  W.  986,  153 
Mich.  206. 

3.  A  master  who  violates  his  agree- 
ment with  the  parent  of  a  child  entering 
his  employ,  not  to  let  him  leave  his  work- 
ing place  and  go  about  machinery  situated 
in  another  part  of  the  plant,  is  liable  to 
the  parent  for  injury  caused  to  the  child  by 
such  machinery.  Haynie  v.  North  Carolina 
Electric  Power  Co.  37:  580,  73  S.  E.  198, 
157  N.  C.  503. 

4.  A  father  may  recover  damages  for 
injury  to  his  minor  son  because  of  his  em- 
ployment without  his  knowledge  as  brake- 
man  by  a  railroad  company  which  knows 
of  his  minority,  and  the  fact  that  the  son 
assumes  the  risk  of  his  employment,  so  that 
he  could  not  recover  for  his  own  injury,  is 
immaterial.  Hendrickson  v.  Louisville  & 
N.  R.  Co.  30:  311,  126  S.  W.  117,  137  Ky. 
662.  (Annotated) 

5.  A  father,  by  bringing  an  action  as 
next  friend  in  the  name  of  his  son,  to  en- 
force an  agreement  by  a  stranger  to  place 
money  in  trust  for  the  child  for  the  privi- 
lege of  naming  him,  relinquishes  any  rights 
which  he  may  personally  have  had  under 
the  contract.  Gardner  v.  Denison,  51:  1108, 
105  N.  E.  359,  217  Mass.  492. 

6.  The  fact  that  the  father  of  an  infant 
injured  by  another's  negligence  has  a  right 
of  action  for  the  loss  of  the  services  of  his 
child  during  minority  will  not  prevent  the 
infant  from  recovering  damages  for  any 
permanent  impairment  or  reduction  of  his 
power  to  earn  money  from  the  date  of  his 
injury,  where  the  father,  with  actual  notice 
of  the  nature  and  effect  of  the  action 
brought  by  the  infant,  and  the  amount  and 
character  of  the  damages  he  is  seeking  to 
recover,  does  not  make  any  objection,  or  in- 
stitute any  action,  or  seek  in  any  manner 
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to  assert  his  right  to  a  portion  of  the  re- 
covery. Louisville,  H.  &  St.  L.  R.  Co.  v. 
Lyons,  48:  667,  159  S.  W.  971,  155  Ky.  396. 

7.  A  boy  operating  his  father's  auto- 
mobile for  his  own  pleasure  or  convenience 
has  no  implied  authority  to  engage  a  physi- 
cian at  his  father's  expense,  to  attend  a 
person  whom  he  accidentally  injured  by  the 
vehicle.  Habhegger  v.  King,  39:  881,  135 
N.  W.  166,  149  Wis.  1.  (Annotated) 
Liability  for  burial  expenses  of  cbild. 

8.  That  a  father  has  driven  his  minor 
child  from  home,  and  permitted  it  to  enjoy 
its  own  earnings,  does  not  relieve  him  from 
liability  for  its  burial  expenses.  P.  J. 
Huneycutt  &.  Co.  v.  Thompson,  40:  488,  74 
S.  E.  628,  159  N.  C.  29.  (Annotated) 
Recovery  for  loss  of  infant's  baggage. 

9.  A  father  may  recover  upon  the  car- 
riage contract  for  loss  of,  or  injury  to,  ar- 
ticles of  his  infant  child,  packed  and  car- 
ried with  his  baggage,  where  he  has  paid 
full  fare  for  his  transportation,  and  the  in- 
'ant  is  below  the  age  at  which  fare  is  cus- 
tomarilv  exacted.  VVithey  v.  Pere  Mar- 
quette R.  Co.  i:  352,  104  N.  W.  773,  141 
Mich.  412.  (Annotated) 
Enticing   cbild. 

Abduction  of  child  by  parent  or  at  insti- 
gation of  parent,  see  Abduction  and 
Kidnapping,  1-3. 

Damages  for  enticement  or  abduction  of 
child,   see  Damages,   313-315. 

Sufficiency  of  proof  to  sustain  conviction 
for  enticing  minor  from  parents,  see 
Evidence.  2422. 

Mother's  right  of  action  for,  see  Husband 
AND  Wife,  172. 

10.  Hiring,  at  his  own  request,  without 
notice  of  the  father's  objection,  a  minor 
who  has  been  hired  out  by  the  father  to 
work  for  another,  for  wages  which  the 
father  is  to  receive,  will  not  support  an 
action  for  enticing  the  minor  out  of  the 
father's  service.  Kenney  v.  Baltimore  &  0. 
R.  Co.  i:  205,  61  Atl.  581,  101  Md.  490. 

(Annotated) 

Rigbt  to  child's  services  generally. 

Implied  agreement  to  pay  child  for  services, 
see  Appeal  and  Error,  901 ;  Contracts, 
35,  38. 

Validity  of  statute  forbidding  child  labor, 
see  Infants,  5-8. 

Validity  as  to  parent,  of  statute  limiting 
hours  of  labor  of  child,  see  Infants,  9. 

Employment  of  minor  child  without  par- 
ent's consent,  see  Master  and  Servant, 
7. 

11.  One  who  has  hired  a  minor  against 
the  objection  of  his  father  is  not  entitled  to 
credit  for  the  portion  of  the  wages  expend- 
ed by  the  minor  for  necessaries,  in  the  ab- 
sence of  anything  to  show  that  the  father 
had  himself  refused  to  furnish  them.  Smith 
V.  Gilbert,  8:  1098,  98  S.  W.  115,  80  Ark. 
525. 

12.  In  an  action  by  a  parent,  based  upon 
a  contract  implied  from  the  circumstances  of 
the  case,  to  recover  wages  of  his  minor  son, 
who,  while  engaged  in  service,  was  supplied 
by  his  employer  with  necessaries  for  his  sup- 


2138 


PARENT  AND  CHILD,  I. 


port  and  maintenance,  the  recovery  should 
be  limited  to  the  reasonable  value  of  the 
services  less  the  reasonable  value  of  the 
necessaries  furnished.  Culberson  v.  Ala- 
bama Constr.  Co.  9:  411,  66  S.  E.  765,  127 
Ga.  399.  (Annotated) 

13.  A  father  forfeits  his  right  to  his 
son's  services  by  abandoning  him  and  com- 
pelling him  to  assume  the  burden  of  his  own 
support  when  far  within  his  minority,  the 
abandonment  extending  almost  to  cessation 
of  communication  between  them.  Swift  & 
Co.  V.  Johnson,  i:  1161,  138  Fed.  867,  71  C. 
C.  A.  619. 

—  right  of  mother  of  illegitimate. 

14.  The  mother  of  an  illegitimate  child, 
who  has  assumed  the  custody,  control,  and 
maintenance  of  it,  may  recover  the  value  of 
its  services  from  one  who  employs  it  with- 
out her  knowledge  or  consent.  Illinois  C. 
R.  Co.  V.  Sanders,  44:  1137,  61  So.  309, 
104  Miss.  257.  (Annotated) 
Emancipation;  earnings. 

Right  of  married  minor  to  his  earnings,  see 
Husband  and  Wife,   1. 

15.  A  father  does  not  emancipate  his 
minor  son  by  offering  to  permit  him  to 
raise  a  share  crop  on  the  father's  land. 
Smith  V.  Gilbert,  8:  1098,  98  S.  W.  115,  80 
Ark.  525. 

16.  A  father  who  knows  that  his  minor 
son  is  in  the  employment  of  a  third  person, 
and  neither  makes  any  objection  nor  de- 
mands pay  from  the  employer  for  his  child's 
services,  impliedly  assents  that  his  son  shall 
receive  his  earnings  in  such  employment. 
Culberson  V.  Alabama  Constr.  Co.  9:  411,  56 
S.  E.  765,  127  Ga.  399. 

17.  A  father  who  has  compelled  his 
minor  child  to  leave  home  cannot,  by  revok- 
ing the  manumission  after  the  child  has 
entered  into  a  six  months'  contract  for 
service,  abrogate  the  contract  so  as  to  hold 
the  employer  liable  to  him  for  wages. 
Smith  V.  Gilbert,  8:  1098,  98  S.  W.  115,  80 
Ark.  525. 

Support. 

Implied  contract  of  children  to  pay  one  of 
their  number  for  support  of  parent,  see 
Contracts,  36,  37. 

Consideration  of  contract  for  support  of 
child,  see  Contracts,  71,  108. 

As  to  support  of  infants,  generally,  see  In- 
fants, I.  b. 

Support  of  children  after  divorce,  see  Di- 
vorce AND  Separation,  VII. 

Duty  to  furnish  medical  attention  to  child, 
see  Appeal  and  Error,  981;  Criminal 
Law,  12;  Evidence,  1894;  Trial,  674. 

Wife  as  witness  against  husband  upon 
indictment  against  him  for  refusing  to 
support  children,  see  Witnesses,  32. 

As  to  custody  of  children,  see  Infants,  I.  b. 

18.  An  aged  parent  who  is  being  sup- 
ported by  one  child  with  no  threat  of  the 
withdrawal  of  the  support  cannot  maintain 
an  action  against  another  child  for  support, 
under  a  statute  making  it  the  duty  of  a 
child  to  support  its  parent  who  is  unable  to 
maintain  himself.  Duffy  v.  Yordi,  4:  1159, 
84  Pac.  838,  149  Cal.  140'.  (Annotated) 
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Counsel   fees. 

Ratification  of  son's  act,  see  Pbi.ncipal  and 
Agent,  88.- 

liiability  for  child's  torts  or  negli- 
gence. 

Child  as  agent  of  father  in  driving  auto- 
mobile at  time  of  injury,  see  Evidence, 
133,  2243;  Master  and  Servant,  888; 
Trial,  245,   1038. 

Evidence  in  action  against  parent  for  injury 
due  to  negligence  of  son,  sec  Evidence, 
1532,  1579. 

Evidence  on  question  of  measure  of  restraint 
which  parent  should  have  exercised 
over  adult  son  mentally  incompetent, 
see  Evidence,  1774. 

Liability  of  father  for  act  of  child  in  his  em- 
ployment, see  Master  and  Servant, 
898. 

When  child  guilty  of  negligence  may  be  con- 
sidered servant  of  parent,  see  Master 
AND  Servant,  54-58. 

Set-off  for  child's  wrongful  act  in  action  by 
parent  for  wages,  see  Set-Off  and 
Counterclaim,  5. 

19.  A  parent  having  custody  of  an  adult 
son  who  is  mentally  incompetent  is  not 
answerable  for  a  gunshot  wound  inflicted 
by  him  upon  a  stranger,  for  failure  to  exer- 
cise such  restraint  over  the  incompetent 
as  to  prevent  his  obtaining  possession  of  a 
weapon,  if  his  only  manifestation  of  vio- 
lence occurred  ten  or  twelve  years  earlier, 
after  which  he  had  been  confined  in  an 
asylum  and  subsequently  discharged  as  re- 
covered. Whitesides  v.  Wheeler,  50:  1104, 
164  S.  W.  335,  158  Ky.  121.        (Annotated) 

20.  One  who  places  his  servant,  even 
though  he  is  his  minor  child,  in  charge  of 
a  horse,  and  sends  him  upon  the  public 
highway  to  perform  an  errand,  is  liable  for 
injuries  to  a  traveler  upon  the  highway 
caused  by  the  servant's  negligence  in  man- 
aging the  horse.  Broadstreet  v.  Hall,  10: 
933,  80  N.  E.  145,  168  Ind.  192. 

21.  One  who  places  his  young  and  inex- 
experienced  son  in  charge  of  a  horse  which 
is  difficult  to  control,  and  sends  him  out 
upon  a  public  highway  to  perform  an  er- 
rand, is  liable  for  injuries  done  by  the  col- 
lision of  the  horse  with  other  travelers 
upon  the  highway.  Broadstreet  v.  Hall, 
10:  933,   80   N.   E.   145,    168   Ind.    192. 

( Annotated  } 

22.  An  automobile  is  not  a  dangerous 
agency  so  as  to  render  its  owner  liable  for 
injury  in  its  use  by  his  son,  to  whom  he  has 
intrusted  it,  if  the  son  is  a  competent 
driver.  Parker  v.  Wilson,  43:  87,  60  So.  150, 
179   Ala.  361. 

23.  The  fact  that  a  daughter  driving  her 
father's  car  while  occupying  the  relation  of 
servant  to  her  father  permits  a  stranger 
riding  with  her  to  drive  the  car  temporarily 
does  not  absolve  her  father  from  responsi- 
bility for  negligence  in  the  operation  of  the 
car.  Kayser  v.  Van  Nest,  51:  970,  146  N. 
W.  1091,  125  Minn.  277. 

24.  A  father  who  is  accustomed  to  leave 
his  automobile  standing  at  the  curb  un- 
lighted  in  the  night  cannot  escape  liability 
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for  an   injury   caused  by   such   act,   by  the 

fact  that  his  son  had  last  used  the  car  on 

business   of  his   own.     Jaquith   v.   Worden, 

48:  827,  132  Pac.  33,  73  Wash.  349. 

Recovery  by  mother  for  injury  to,  or 
enticing   of,   child. 

Survival  to  mother  of  father's  right  of 
action  for  injury  to  child,  see  Abate- 
ment AND  Revival,  17. 

Amount  of  recovery  for  injury  to  child,  see 
Damages,  367. 

Mother's  right  of  action  for  enticement  of 
child,  see  Husband  and  Wife,  172. 

Damages  for  enticing  child  from  mother,  see 
Damages,  313. 

Evidence  as  to  character  of  mother  in  action 
by  her  for  abduction  of  child,  see  Evi- 
dence, 1548. 

Joinder  of  parties  in  action  by  mother  for 
abduction  of  child,  see  Husband  and 
Wife,  169,  170. 

25.  A  woman  who  has  been  deserted  by  her 
husband,  and  who  is  by  statute  under 
obligation  to  support  her  minor  child,  whose 
earnings  at  the  time  of  its  injury  contrib- 
ute to  her  support,  may  maintain  an  ac- 
tion to  recover  for  loss  of  its  services  -.n 
case  it  is  injured  by  another's  negligence. 
Yost  V.  Grand  Trunk  R.  Co.  31:  519,  128  N. 
W.  784,  163  Mich.  564.  (Annotated) 

II.  Legitimtf,tion. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  83. 

Contempt  in  disobeying  order  permitting 
natural  mother  to  visit  child  legiti- 
mated by  father,  see  Contempt,  27; 
Parties,  186. 

Validity  of  contract  to  give  property  to 
illegitimate  child,  see  Contracts,  488. 

Right  of  illegitimate  children  to  inherit,  see 
Descent  and  Distribution,  12-15. 

Necessary  parties  in  action  by  natural 
mother  of  legitimated  child  to  enforce 
right  to  visit  it,  see  Parties,  185,  186. 

26.  Acknowledgment  sufficient  to  show 
an  intention  to  include  illegitimate  children 
among  their  father's  heirs  is  not  necessary 
to  effect  their  legitimation  under  a  statute 
which  provides  that  illegitimate  children 
shall  be  considered  legitimate  in  case  of 
marriage  of  their  parents  and  acknowledg- 
ment of  them  by  their  father.  Miller  v. 
Pennington,  1:773,  75  N.  E.  919,  218  lU. 
220. 

27.  That  illegitimate  children  were  the 
result  of  adulterous  intercourse  does  not 
prevent  their  acknowledgment  by  the  fath- 
er, as  provided  by  statute,  from  effecting 
their  legitimation,  unless  the  statute  ex- 
pressly excepts  them  from  its  provisions. 
Miller  v.  Pennington,  i:  773,  75  N.  E.  919, 
218  111.  220.  (Annotated) 

28.  A  father  may  legitimize  his  illegiti- 
mate minor  child  without  the  consent  and 
against  the  will  of  the  mother,  by  compli- 
ance with  a  statute  providing  that  he  mav 
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I  do  so  by  publicly  acknowledging  it  as  his 
own,  and  receiving  it,  with  the  consent  of 
his  wife,  into  his  family,  and  treating  it  as 
if  it  were  a  legitimate  child.  Allison  v. 
Bryan,  18:  931,  97  Pac.  282,  21  Okla.  557. 

29.  A  father  wlio,  with  the  consent  of  his 
wife,  publicly  acknowledges  an  illegitimate 
minor  child  as  his  own,  and  receives  it  into 
his  family,  and  treats  it  as  if  it  were  a 
legitimate  child,  legitimizes  such  child  as 
from  birth,  under  Wilson's  (Okla.)  Rev.  & 
Anno.  Stat.  1903.  §3795.  Allison  v.  Bryan, 
18:  931,  97  Pac.  282,  21  Okla.  557. 

30.  Upon  the  legitimation  of  an  illegiti- 
mate minor  child  by  its  father,  all  the  re- 
ciprocal responsibilities  and  duties  between 
a  father  and  a  legitimate  child  obtain  be- 
tween him  and  such  legitimized  child,  and  he 
is  charged  with  its  support  and  education, 
and  is  entitled  to  its  custody,  services,  and 
earnings.  Allison  v.  Bryan,  18:  931,  97  Pac. 
282,  21  Okla.  557. 

31.  The  mother  of  an  illegitimate  minor 
child  does  not  lose  the  right  to  visit  the 
child,  where  the  exercise  of  such  right  will 
not  conflict  with  its  best  interests,  because 
the  child  has  been  legitimated  by  its  father 
under  a  statute  providing  that  the  father 
of  an  illegitimate  child,  by  acknowledging 
it  as  his  own  and  treating  it  as  if  it 
were  legitimated,  thereby  adopts  it  as 
such,  and  it  is  thereupon  deemed  legitimate 
from  birth.  Allison  v.  Bryan,  30:  146,  109 
Pac.   934,  26   Okla.   520. 

III.  Adoption. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.J 

Setting  aside  decree  of  adoption,  see  Appeal 
AND  Error,  299,  300;  Judgment,  364- 
366. 

Implied  contract  to  pay  for  services  of 
adopted  child,   see   Contracts,   31,   32. 

Consideration  for  promise  to  adopt  child, 
see  Contracts,  118. 

Construction  of  agreement  to  treat  a  child 
in  all  respects  as  one's  own,  see  Con- 
tracts, 362. 

Right  to  recover  for  death  of  adopted  son, 
see  Death,  27. 

Right  of  parent  by  blood  to  inherit  from 
his  child  who  has  been  adopted  by  an- 
other, see  Descent  and  Distribution, 
20,  21. 

Evidence  to  show  propriety  of  permitting 
adoption  of  child,  see  Evidence,  2026. 

Sufficiency  of  evidence  to  show  undue  in- 
fluence in  securing  adoption,  see  Evi- 
dence, 2104. 

Action  against  administrator  to  enforce 
parol  agreement  by  decedent  for  adop- 
tion of  child,  see  Executors  and  Ad- 
ministrators, 94. 

Provision  in  antenuptial  contract  that  hus- 
band will  adopt  wife's  child,  see  Hus- 
band  AND    Wife,    125. 

Permitting  adoption  of  child  by  persons  of 
religious  belief  different  from  that  of 
parents,  see  Infants,  4. 
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Insurable  interest  of  woman  in  life  of  girl 
taken  from  orphan  asylum  and  sup- 
ported by  her,  see  Insurance,  G2. 

Delay  in  bringing  suit  for  enforcement  of 
agreement  to  adopt,  see  Limitation  of 
Actions,  55. 

Striking  out  averment,  in  petition  for  adop- 
tion of  child  that  it  is  child  of  single 
woman,  see  Pleading,  140. 

Allegations  as  to,  see  Pleading,  415. 

Appointment  of  receiver  for  estate  pending 
determination  of  claim  of  one  whom 
intestate  agreed  to  adopt,  see  Receiv- 
ers, 10. 

Specific  performance  of  agreement  to  adopt 
child,  see  Specific  Performance,  29, 
37. 

Specific  performance  of  agreement  to  give 
full  rights  of  heirship  to  adopted  child, 
see  Specibic  Performance,  71. 

Competency  of  witnesses  to  prove  parol  con- 
tract of  adoption,  see  Witnesses,  56. 

32.  An  adult  may  be  adopted  under  a 
statute  providing  for  the  adoption  of  a 
child  so  as  to  make  it  capable  of  inheriting, 
and  providing  for  a  declaration  setting  forth 
the  name,  age,  and  sex  of  the  child  and  the 
name  by  which  it  is  to  be  known,  which  is 
to  have  the  effect  to  make  such  child  capa- 
ble of  inheriting  and  of  changing  its  name. 
Sheffield  v.  Franklin,  12:  884,  44  So.  373, 
151  Ala.  492.  (Annotated) 
Consent. 

33.  The  state  may  properly  dispense 
with  a  mother's  consent  to  the  adoption  of 
her  child  by  another  where  it  was  taken 
from  her  because  of  her  misconduct,  and 
she  has  for  several  years  permitted  it  to  be 
supported  as  a  pauper  by  the  state.  Purin- 
ton  V.  Jamrock,  18:  926,  80  N.  E.  802,  195 
Mass.  187.  (Annotated) 

34.  A  woman  who  takes  no  steps  to  pre- 
vent her  child  from  being  placed  in  charge 
of  the  public  authorities,  and  makes  no  ef- 
fort to  regain  it,  suffers  it  to  be  supported 
as  a  pauper,  within  the  meaning  of  a  stat- 
ute permitting  the  adoption  of  children  so 
suffered  to  be  supported,  although  the 
process  by  which  it  was  committed  to  such 
custody  was  adversarv  to  her.  Purinton  v. 
Jamrock,  18:  926,  80 'N.-  E.  802,  195  Mass. 
187. 

35.  The  mother  of  an  illegitimate  child, 
by  consenting  to  a  deed  of  adoption  by  its 
natural  father,  which  relates  solely  to  the 
child's  right  of  inheritance  from  its  father, 
and  which  is  by  its  terms  limited  accord- 
ing to  the  provisions  of  a  statute  which 
does  not  undertake  to  establish  the  relation 
of  parent  and  child  further  than  to  give 
the  child  a  right  of  inheritance,  does  not 
thereby  yield  her  rights  under  a  statute 
providing  that  an  illegitimate  child  cannot 
be  adopted  without  the  consent  of  its  moth- 
er, and  that  the  mother  of  such  child  is 
entitled  to  its  custody,  services,  and  earn- 
ings. Allison  V.  Bryan,  30:  146,  109  Pac. 
934,  26  Okla.  520. 

36.  The  voluntary  adoption  of  an  illegit- 
imate minor  child — to  the  custody,  serv- 
ices, and  earnings,  of  which  its  natural 
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mother  is  by  statute  entitled,  and  as  to 
which  the  statutes  provide  that  it  cannot 
be  adopted  without  the  consent  of  the  moth- 
er, if  living,  except  that  consent  is  not  neces- 
sary from  a  mother  who  has  forfeited  her 
rights  to  the  child  for  specified  reasons — by 
its  natural  father,  without  the  mother's 
consent,  where  she  has  not  forfeited  her 
rights  under  the  statute,  is  not  valid  as  to 
her,  notwithstanding  the  father,  acting  un- 
der a  statute  providing  that  the  father  of 
an  illegitimate  child,  by  acknowledging  it 
as  his  own,  and  treating  it  as  if  it  were 
legitimate,  thereby  adopts  it  as  such,  and 
such  child  is  thereupon  deemed  legitimate 
from  birth,  had  previously  received  the 
child  into  his  home,  and  lawfully  effected 
its  legitimation.  Allison  v.  Bryan,  30: 
146,    109    Pac.    934,    26    Okla.    520. 

(Annotated) 

37.  The  consent  of  a  husband,  necessary 
to  the  adoption  of  a  child  by  his  wife,  re- 
quired by  section  798  Nebraska  Code  need 
not  be  in  vVriting  but  where  it  is  shown 
that  the  husband  in  fact  consented  to  the 
adoption,  paid  for  making  out  the  papers, 
consented  to  sign  and  offered  to  sign  the  pe- 
tition for  adoption  while  before  tlio  court, 
but  was  informed  by  his  counsel  that  this 
was  unnecessary,  and  the  record  of  the 
county  court  entering  the  decree  of  adop- 
tion, recites  that  "the  said  petitioners" 
were  present  in  6ourt,  the  consent  of  the 
husband  is  sufficiently  established  to  com- 
ply with  the  statute.  "Milligan  v.  McLaugh- 
lin, 46:  1134,  142  N.  W.  675,  94  Neb.  171. 
Compliance  with  statute. 

Estoppel  to  set  up  noncompliance  with  stat- 
ute, see  Estoppel,  262. 

Injunction  to  protect  rights  of  adopted 
child,  see  Injunction,  413. 

Specific  performance  of  agreement  to  adopt, 
not  in  statutory  form,  see  Specific 
Performance,  37. 

Effect  on  status  or  rights. 

Right  of  inheritance  of  adopted  child  to 
inherit,  see  also  Conflict  of  Laws, 
122-125;  Courts,  309;  Descent  and 
Distribution,  16-23. 

Laches  in  invoking  principle  of  comity  to 
establish  rights  of,  adopted  child,  see 
Limitation  of  Actions,  54. 

38.  An  adopted  child  inherits  through  its 
adoptive  parent  from  the  latter's  ancestors, 
under  a  statute  providing  that  the  adoptive 
parent  and  child  shall  sustain  toward  each 
other  the  legal  relation  of  parent  and  child, 
and  have  all  the  rights  of  that  relation,  in- 
cluding the  right  of  inheritance  from  each 
other.  Shick  v.  Howe.  14:  980,  114  N.  W. 
916,  137  Iowa,  249. 

39.  Articles  of  adoption  which  are  In- 
sufficient in  law  to  make  one  a  legally  adopt- 
ed child  of  another  cannot  be  regarded  as 
establishing  the  heirship  to  the  latter,  of  the 
former's  child,  either  at  law  or  in  equity. 
Re  Lamb,  18:  226,  117  N.  W.  1118,  140  Iowa, 
89. 

40.  An  adopted  child  is  not  issue  within 
the  meaning  of  a  statute  giving  a  widow 
certain  rights  in  her  husband's  estate  in 
the   absence   of  issue   of   the  marriage,   al- 
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though  the  statute  provides  that  an  adopt- 
ed child  sliall,  for  tlie  purpose  of  inherit- 
ance by  it  and  all  other  legal  consequences 
and  incidents  of  the  natural  relation  of 
parents  and  children,  l)e  deemed  the  child 
of  the  parents  bv  adoption.  Morse  v. 
Osborne,  30:  914,  77  Atl.  403,  75  N.  H.  487. 

(Annotated) 


PARISH  COMMITTEE. 

Mandamus  to,  see  AIandamus,  14. 


PARK  COMMISSIONERS. 

Jurisdiction  of,  see  Commissioxeks,  2. 

Delegation  of  power  to,  see  Constitutional 
Law.  113. 

Requiring  judges  of  district  court  to  ap- 
point, see  Coi'RTS,  66. 

Conferring  on,  powers  previously  exercised 
by  city  council,  see  Municical  Cor- 
porations, 28. 

Empowering  city  council  to  appoint  boards 
of,  see  Municipal  Corporations,  42 

Municipal  liability  for  acts  of,  see  Munici- 
pal Corporations,  400,  401. 

Improvement  of  streets  by,  for  park  pur- 
poses, see  PiBLic  Improvements,  8. 

Construction  of  statute  conferring  upon 
commissioners  power  to  levy  for  street 
improvements,  see  Statutes,  287. 


PARKING   CARS. 


Ordinance    as    to,    see    Municipal    Corpo- 
rations, ]58. 


PARKS    AND    SQUARES. 

Amusement  parks,  see  Amusements,  5,  12, 
•15. 

Park  commissioners,  see  Park  Commission- 
ers. 

Dedication  for,  see  Adverse  Possession, 
40;  Dedication,  7,  16-19,  25,  36,  39. 

Devise  of  property  for  maintenance  of,  as 
charity,  see  Charities,  13. 

Regulating  use  of  park  ways,  see  Consti- 
tutional Law,  522;   Highways,  36. 

Forbidding  erection  of  structure  for  adver- 
tising purposes  within  certain  distance 
of,  see  Constitutional  Law,  320. 

Forbidding  operation  of  certain  kinds  of 
manufacturing  establishment  near,  see 
Constitutional  Law,  4J9;  Municipal 
Corporations,  147. 

Implied  covenant  that  open  square  on  plat 
shall  remain  a  public  park,  see  Cove- 
nant, 18. 

Condemnation  of  land  for,  see  DAiiAGES, 
539;  Eminent  Domain,  31,  32,  148. 

Condemning  property  outside  limits  of  park 
way  for  protection  of  way  or  preser- 
vation of  view,  light,  etc.,  see  Eminent 
Domain,  54. 
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Validity  of  statute  for  taking  switch  yards 
for  park,  see  Eminent  Domain,  141. 

Ejectment  for  incorporeal  right  to  use  land 
as  public  park,  see  Ejectment,  13. 

Liability  of  electric  company  furnishing 
electricity  free  of  charge  for  celebration 
in,  see  Electricity,  37. 

Use  of  land  of  railroad  company  for  park 
purposes,  see  Escheat,  9. 

Presumption  of  negligence  from  fall  of  stand 
in,  see  Evidence,  458. 

Injunction  against  establishment  of  pest- 
house  in,  see  Injunction,  374. 

Mandamus  to  compel  municipality  to  main- 
tain park  way,  see  Mandamus,  40. 

Mandamus  to  compel  striking  of  private 
property  from  plat  of  proposed  park, 
see  Mandamus,  41. 

Ordinance  making  brick  yard  within  cer- 
tain distance  of,  a  nuisance,  see  Munici- 
pal Corporations,  149. 

Power  of  legislature  to  authorize  construc- 
tion of  public  school  in  public  park,  see 
Municipal  Corporations,  39. 

Prohibition  of  smoking  in  parks  of  city,  see 
Municipal  Corporations,  211. 

Agreement  by  municipality  to  maintain 
park  way,  see  Municipal  Corpora- 
tions, 235. 

Necessity  of  consent  of  municipality  to  con- 
struction of  subway  under,  see  Munici- 
pal Corporations,  302,  303. 

Maintenance  of  park  by  city  as  govern- 
mental function,  see  Municipal  Cor- 
porations, 335. 

Liability  of  city  for  injury  in  park,  see  Mu- 
nicipal Corporations,  335-337,  340- 
342. 

Display  of  fireworks  in,  as  nuisance,  see 
Nuisances,  54. 

Liability  of,  to  special  assessment,  see  Pub- 
lic Improvemp:nts,  43. 

Lien  of  assessment  for  park  way,  see  Pub- 
lic Improvements,  60. 

Exemption  from  taxation  of  land  held  for 
raising  revenue  for,  see  Taxes,  116. 

Question  for  jury  as  to  care  of  keeper  of, 
see  Trial,  561. 

Construction  of,  in  front  of  riparian  prop- 
erty, see  Waters,  101. 

1.  The  power  to  lay  out,  open,  vacate,  or 
abandon  public  highways,  parks,  or  park 
ways  is  legislative,  to  be  exercised  by  the 
legislature  itself,  or  municipal  boards  to 
which  it  is  delegated.  State  ex  rel.  Town- 
send  V.  Board  of  Park  Comrs.  9:  1045,  110  N. 
W.   1121,  100  Minn.  150. 

2.  Persons  who  have  bought  lots  bor- 
dering on  a  tract  of  land  dedicated  for  park 
purposes  may,  as  against  the  owner  of  the 
fee,  cut  the  grass  thereon  if  the  authorities 
have  not  assumed  jurisdiction  over  the  park, 
and  the  removal  of  the  grass  will  render  the 
park  more  suitable  for  the  use  for  which  it 
was  intended.  Northport  Wesleyan  Grove 
Campmeeting  Asso.  v.  Andrews,  20:  976,  71 
Atl.  1027,  104  Me.  342. 

3.  Legislative  permission  to  place  a 
school  in  a  public  park  does  not  authorize 
the  erection  of  a  building  21  per  cent  of 
which    is    to    be    used    for    administrative 
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offices  of  the  school  committee  and  the  school 
house  commission,  and  it  is  immaterial  that 
a  prior  statute  autliorizing  construction  of 
a  buihling  and  securing  the  land  therefor 
contemplated  one  to  be  devoted  to  both 
purposes.  Higginson  v.  Slattery,  42:  215, 
99  N.  E.  523,  212  Mass.  583. 
Vacation. 

Conclusiveness  on  courts  of  legislative  de- 
termination   of   necessity    of   vacating, 
see  Courts,  106. 
See  also  supra,  1. 

4.  A  park  board  to  which  superintend- 
ence of  a  city  park  way  is  committed  by 
statute,  and  which  is  authorized  to  exer- 
cise all  powers  possessed  by  the  city  council 
respecting  opening,  vacating,  or  discontinu- 
ing streets,  has  authority  to  vacate  parks  and 
park  ways  previously  laid  out  and  estab- 
lished. State  ex  rel.  Townsend  v.  Board  of 
Park  Comrs.  9:  1045,  110  N.  W.  1121,  100 
Minn.   150. 


PARK  STRIPS. 


Right  of  municipality  to  maintain  in  high- 
way, see  Highways,  122. 

As  obstruction  or  nuisance,  see  Highways, 
197,  198. 


PARK  \(rAY. 


Regulating    use    of,    see    Constitutional 

Law,  522;  Highways,  36. 
Condemning  property  outside  limits  of,  for 

protection  of  way,  view,  light,  etc.,  see 

Eminent  Domain,  54. 


PARLIAMENT. 


Requirement    that    member    of    Parliament 

vote  with  a  certain  party,  see  Labob 

Obganizations,  3. 
Devoting  funds  of  trade  union  to  payment 

of  expenses  of  member   of,   see  Labob 

Obganizations,  3. 


PARLIAMENTARY  LAW. 

/.  In  general. 
II.  Presiding  officer. 
III.  Voting,    1. 

When  member  of  passenger  association  is 

bound  by  its  vote,  see  Carriers,  635. 
As  to  stockholders'  meetings,  see  Corpoba- 

TION.S,  V.  g. 
Rights  of  majority  and  minority  of  church 

members,  see  Rbxigious  Societies,  III. 

3. 
Digest   1-52  L.R.A.(N.S.) 


I.  In  general. 

(See   also   same   heading   in  Digest  L.R.A. 
1-70.) 

Notice  of  meeting. 

Notice  of  stockholders'  meeting,  see  COBPO- 
BATIONS,  372,  373. 

77.  Presiding  officer. 

(See  same  heading  in  Digest  L.B.A.  1-10.) 

III.  Voting. 

(See   also   same   heading  in  Digest  L.B.A. 
1-10.) 

1.  A  proposition  need  not  be  resub- 
mitted to  the  members  of  a  voluntary  asso- 
ciation which  has  voted  against  it,  upon 
receipt,  by  the  chairman,  of  a  request  for 
a  change  of  votes  by  enough  members  to 
carry  it;  but  he  may  announce  the  propo- 
sition as  carried.  Cherry  v.  Cl-icago  &  A. 
R.   Co.   2:  695,  90  S.  W.   381,   191   Mo.   489. 


PAROL  CONTRACTS. 

In  general,  see  Contracts,  I.  e. 

As  to  insurance  rates,  see  Insurance,  415- 

417. 
Specific  performance  of,  see  Specific  Peb- 

FORMANCE,   I.  b. 


PAROLE. 

Rearrest  of  convict  after  violation  of,  see 

Constitutional  Law,  573. 
In  general,  see  Criminal  Law,  IV.  h. 


♦  •» 


PAROL   EVIDENCE. 

As  to  writing,  see  Evidence,  VI. 
♦•» 

PAROL  MORTGAGE. 

See  Chattel  Moetgage,  16,  17. 


PAROL  TRUST. 

See  Tbtjsts,  I.  c. 


PAROL  AVARRANTY. 

Acceptance    to    preclude    reliance    on,    see 
Sale,  58, 
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PARSONAGE. 

Exemption    of,    from   taxation,    see   Taxes, 
104. 


PARTIAL  INTESTACY. 

See  Wills,  III.  f. 

♦■•-♦ 

PARTIAL    INVALIDITY. 

Of  contract  generally,  see  Coxtracts,  409- 
411.  _ 

Of  municipal  contract,  see  Municipal  Cor- 
porations, 244. 

Of  statute,  see  Statutes,  I.  c,  2. 

Of  will,  effect  of,  see  Wills,  7-9. 


PARTIAL  PAYMENT. 

Accord  and  satisfaction  by,  see  Accord  and 

Satisfaction. 
Interruption   or   removal   of   limitation   by, 

see  Limitation  of  Actions,  IV.  c. 
On  mortgage,  see  Mortgage,  72,  74. 
Application  of,  see  Payment,  IV. 
Plea  of,  see  Pleading,  526. 
Right   of   conditional   vendee  to   return   of, 

when    property   is   retaken   by   vendor, 

see  Sale,  142. 


PARTICULARITY. 

Of  pleading,  see  Pleading,  I.  c. 


PARTIES. 

I.  Plaintiffs,   1—154. 

a.  Persons  wlio  may  or  must  sue, 

1-14:2. 

1.  In  general,  1—41. 

2.  On  contracts,  42—97. 

a.  In  general,   42—46. 
1).   Third  persons,  47—97. 

3.  Effect  of  assignment,   98— 

102. 

4.  On  matters  of  public  right, 

103-136. 

5.  In  representative  capacity, 

137-142. 
h.  Joinder,  143—154. 
II.  Defendants,   155-207. 

a.  Proper  and  necessary  parties, 

155-191. 

1.  In  general,  155—162. 

2.  State;    municipality;    offi- 

cers;    arbitrators,     163— 
167. 

3.  In  actions  on  contra^  gen- 

erally, 168-171. 

4.  Decedents'     estates,     172— 

175. 

5.  Receiver;  corporation; 
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partner;     carrier^     176— 
179. 

6.  Trusts,  180-182. 

7.  Husband   and  wife,    183— 

187. 

8.  Cases    as    to    real    estate, 

188-191. 
b.  Joinder,   192—207. 

III.  Bringing    in;     intervention,     208— 

212. 

IV.  Substitution. 

To  note,  certainty  as  to,  see  Bills  and 
Notes,  48. 

To  proceeding  by  certiorari,  see  Certiorari, 
13-15. 

To  contracts,  see  Contracts,  2,  3. 

To  criminal  offense,  see  Criminal  Law,  I.  e. 

To  deed;  description  of,  see  Deeds,  II.  b. 

On  appeal,  see  Appeal  and  Error,  III.  c. 

In  condemnation  proceedings,  see  Eminent 
Domain,  134,  135. 

In  injunction  proceeding,  see  Injunction, 
427,  428. 

In  mandamus  proceeding,  see  Mandamus, 
II.  b. 

In  proceeding  to  enforce  mechanics'  lien,  see 
Mechanics'  Liens,  89-91. 

On  foreclosure,  see  Mortgage,  VI.  c. 

Raising  objection  of  lack  of,  for  first  time 
on  appeal,  see  Appeal  and  Error,  730, 
731,  734. 

Curing  or  waiving  errors  below,  see  Appeal 
AND  Error,  817. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  1050,  1051. 

Necessity  of  retrial  on  reversal  for  want  of, 
see  Appeal  and  Error,  1643. 

Dismissal  of,  see  Contribution  and  Indem- 
nity, 5;  Costs  and  Fees,  5;  Dismissal 
or  Discontinuance,  13-16. 

State  as  party  to  divorce  suit,  see  Divorce 
AND  Separation,  2. 

Estoppel  to  complain  of  lack  of  proper  par- 
ties to  proceeding  for  appointment  of 
trustee,  see  Estoppel,  127. 

Admissibility  of  acts  and  declarations  of, 
see  Evidence,  X.  c. 

Who  are  affected  by  judgment,  see  Judg- 
ment, II.  e. 

Right  to  dispossess  assignee  of  lease  under 
warranty  in  action  to  which  assignee 
was  not  made  a  party,  see  Landlord 
AND  Tenant,  204. 

Description  of,  in  pleading,  see  Pleading, 
II.  c. 

Description  of,  in  writ,  see  Writ  and  Proc- 
ess, 3-15. 

Waiver  of  objections  as  to,  see  Pleading, 
45-48. 

Amendment  of  pleading  as  to,  see  Plead- 
ing, 125. 

Mode  of  setting  up  defect  of,  see  Pleading, 
460.  463. 

Necessity  of  pleading  defect  of,  see  Plead- 
ing, 487. 

Demurrer  for  misjoinder  of,  see  Pleading, 
593. 

Demurrer  for  want  of,  see  Pleading,  594, 
595. 
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Failure  to  make  interested  persons  parties 
in  action  to  remove  cloud  as  ground  for 
nonsuit,  see  Trial,  (i9'.i. 

Nonjoinder  as  ground  for  nonsuit,  see 
Trial,  696. 

Construction  of  verdict  against  only  defend- 
ant served,  see  Trial,  1116. 

Exemption  of,  from  service  of  process,  see 
Writ  and  Process,  78-83,  85-87. 

I.  Plaintiffs. 

a.  Persons  who  may  or  must  sue. 

1.  In  ffeneral. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Aliens,  see  Aliens,  5. 

Raising  question  as  to,  for  first  time  on 
appeal,  see  Appeal  and  Ebbob,  730- 
736. 

Action  by  voluntary  unincorporated  associa- 
tion, see  Associations,  2. 

Who  may  maintain  action  to  recover  money 
deposited  in  lieu  of  bail,  see  Assump- 
sit, 24. 

Right  of  attorney  general  to  institute  pro- 
ceedings, see  Attorney  Gkneral,  4-9. 

Right  of  creditor  of  bankrupt  to  maintain 
suit  to  set  aside  alleged  fraudulent 
transfer,  see  Bankbuptcy,  93. 

Action  by  trustee  in  bankruptcy,  see  Bank- 
buptcy, 94,  95. 

Right  of  bankrupt  to  sue,  see  Bankblttcy, 
96. 

Action  by  stockholders  and  depositors  of 
bank,  see  Banks,  16. 

Right  of  bank  taking  check  for  collection  to 
sue  thereon,  see  Banks,  161,  162. 

B^ght  of  third  person  to  maintain  action 
for  injuries  caused  by  illegal  contract, 

.  ,.  ,  see  Case,  8. 

Who  may  maintain  suit  to  restrain  use  of 
property  in  violation  of  terms  of  trust, 
see  Chabities,  60. 

Who  may  sue  for  removal  of  cloud  on  title, 
see  Cloud  on  Title,  I.  c. 

Right  of  action  by  stockholder,  see  Cobpo- 
BATIONS,  V.  e,  2. 

In  proceeding  for  dissolution  of  corpora- 
tions, see  Corporations,  395-398. 

Who  may  maintain  action  to  enforce  cove- 
nant, see  Covenants  and  Conditions, 
III.  c. 

Action  for  death,  see  Death,  I.  b. 

Right  of  prosecuting  attorney  to  maintain 
action,  see  District  and  Prosecuting 
Attorneys,  1;  Injunction,  431. 

Bill  in  equity  by  materialman  to  reach 
fund  retained  by  municipality  under 
provisions  of  contract  for  public  im- 
provements, see  Equity,  75. 

Who  may  maintain  action  for  forcible  entry 
and  detainer,  see  Forcible  Entby  and 
Detainer,  7-12. 

Who  may  sue  to  set  aside  fraudulent  con- 
veyance, see  Fraudulent  Conveyances, 
51-56. 

Private  action  by  abutting  owner  for  im- 
proper use  of  street,  see  Highways, 
29-31 
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Private  action  for  obstruction  of  highway, 
see  Highways,  87-89,  94,  95. 

Action  by  husband,  see  JIlsband  and  Wife, 
III.  a. 

Action  by  wife,  see  Husband  and  Wife, 
III.  b. 

Suits  by  incompetent  persons,  see  Incompe- 
tent Pebsons,  V. 

Right  of  minor  to  maintain  suit  in  his  own 
name,  see  Infants,  108. 

Right  of  taxpayer  or  citizen  to  maintain 
injunction  suit,  see  Injunction,  I.  j; 
I.  k. 

Abutting  owners,  see  Injunction,  I,  1. 

In  action  for  libel,  see  Libel  and  Slandeb, 
III.  b. 

Relator  in  mandamus  proceeding,*  see  Man- 
damus, 104-106. 

Who  may  have  remedy  against  nuisance, 
see  Nuisances,  II.  a. 

By  father  for  injury  to  child,  see  Parent 
AND  Child,  4,  6. 

By  father  for  loss  of  child's  baggage,  see 
Parent  and  Child,  9. 

By  mother  for  negligent  injury  to  child,  see 
Parent  and  Child,  25. 

Right  of  infant  to  maintain  action  for  per- 
manent impairment  of  earning  power, 
see  Parent  and  Child,  6. 

Allegations  as  to  right  or  capacity  to  sue, 
see  Pleading,  II.  b. 

Waiver  of  defect  of  parties  plaintiff,  see 
Pleading,  45-48. 

Demurrer  for  want  of  capacitv  to  sue,  see 
Pleading,  567,  589,  597,  598,  636. 

Who  entitled  to  maintain  quo  warranto  pro- 
ceedings,  see   Quo  Warranto,   III. 

Individual's  right  of  action  for  violation  of 
penal  ordinance  as  to  blocking  of  cross- 
ings by  trains,  see  Railroads,  136. 

In  replevin  suit,  see  Replevin,  32.  '  ' 

Who  may  maintain  bill  of  review,  see  Re- 
view, 1. 

Who  may  maintain  action  for  seduction,' see 
Seduction,  1,  3. 

Power  of  state  to  sue,  see  State,  10-16. 

Who  may  question  validity  of  statute,  see 
Statutes,  28-34. 

Who  may  enforce  tax  lien,  see  Taxes,  266, 
267. 

Who  may  maintain  action  for  trespass,  see 
Trespass,  I.  b. 

Method  of  testing  right  of  married  woman 
to  sue  in  her  own  name,  see  Tbial, 
1114. 

In  action  for  trover,  see  Tboveb,  I. 

Who  may  contest  will,  see  Wills,  90-93. 

1.  The  fact  that,  pursuant  to  a  fraudu- 
lent conspiracy,  titles  to  real  estate  are 
manufactured  and  inscribed  in  the  convey- 
ance office,  does  not  furnish  a  cause  of  ac- 
tion, in  damages,  against  tiie  conspirators, 
to  a  person  not  the  owner  of  property  af- 
fected by  their  acts.  Howcott  v.  Talen.  49: 
45,  63  So.  376,  133  La.  845. 

2.  One  who  will  lose  his  employment 
by  success  of  a  strike  may  maintain  an  ac- 
tion to  test  its  validity.  Minasian  v.  Os- 
borne, 37:  179,  96  N.  E.'1036,  210  Mass.  250. 

3.  One  harmed  in  his  business  or  prop- 
erty  by   a  violation  of  the   Sherman  anti- 
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trust  act  suffers  a  legal  injury,  and  is  en- 
titled to  an  action  tlierefor  under  §  7  of 
that  act,  although  there  is  no  technical  in- 
jury and  harm  inflicted  by  a  wrong  or 
tort  which  would  be  recognized  at  common 
law.  Wheeler-Stenzel  Co.  v.  National  Win- 
dow Glass  Jobbers'  Asso.  lo:  972,  152  Fed. 
864,  81  C.  C.  A.  658. 

4.  The  fatlier  of  a  pupil  expelled  from 
a  public  school  cannot  maintain  an  action 
against  the  teacher  of  the  school  to  recover 
damages  therefor,  unless  he  has  suffered 
some  direct  pecuniary  loss  by  reason  of  the 
expulsion.  Sorrells  v.  Matthews,  13:  357, 
58  S.  E.  819,  129  Ga.  319. 

5.  A  right  of  action,  if  any  exists  for 
the  negligence  of  a  city  official  in  giving  a 
lot  owner  an  erroneous  level  for  the  street 
grade,  by  reason  of  which  the  buildings 
erected  on  the  lot  are,  when  the  street  is 
improved,  left  without  convenient  access  to 
it,  does  not  run  with  the  land;  and,  there- 
fore, no  action  can  be  brought  by  the  suc- 
cessor in  title  of  such  owner.  Moore  v.  Lan- 
caster, 2:  819,  62  Atl.  100,  212  Pa.  642. 

(Annotated) 

6.  Neither  a  state  nor  its  railroad  com- 
mission can  maintain  an  action  for  a  fine 
imjiosed  by  such  a  commission  for  acts  or 
omissions  that  are  not  penal  violations  of 
a  statute  creating  the  commission,  or  of 
the  rule  for  a  violation  of  which  the  penal- 
ty was  imposed,  since  the  shipper,  and  not 
the  public,  is  the  party  aggrieved.  State 
V.  Atlantic  C.  L.  R.  Co.  32:  639,  47  So.  969, 
56  Fla.  617. 

7.  A  fireman  who  renders  services  at  a 
theater  under  designation  of  the  mimicipal- 
ity  in  accordance  with  an  ordinance  permit- 
ting such  designation  and  making  the  thea- 
ter manager  liable  for  his  compensation 
may  maintain  an  action  in  his  own  name 
against  such  manager  to  recover  the  value 
of  the  services.  Tannenbaum  v.  Rehm,  11: 
700,  44  So.  532,  152  Ala.  494. 

8.  The  drawee  who  pays  a  draft 
against  bill  of  lading  of  a  carload  of  coal 
shipped  to  consignor's  order,  with  directions 
to  notify  the  drawee,  has  no  right  of  action 
against  the  railroad  company  for  shortage 
in  tonnage,  where  the  draft  was  not  paid 
until  arrival  of  the  shipment,  so  that  the 
shortage  occurred  before  his  interest  ac- 
crued. St.  Louis  &  S.  F,  R.  Co.  v.  Allen, 
39:  309,  120  Pac.  1090,  31  Okla.  248. 

(Annotated) 

9.  A  mortgagor,  after  conveying  away 
his  title,  cannot  maintain  a  suit  in  equity 
for  a  breach  of  trust  in  the  foreclosure  of 
the  mortgage.  Manville  Covering  Co.  v. 
Babcock,  14:  900,  68  Atl.  421,  28  R.  I.  496. 

10.  A  property  owner  who  has  been  paid 
in  full  for  the  injury  to  his  property  by 
fire  set  out  by  a  railroad  company  is  not  a 
proper  party  to  an  action  by  the  insurer 
to  hold  the  railroad  company  liable  for  the 
amount  which  it  was  compelled  to  pay  be- 
cause of  the  loss  under  its  insurance  con- 
tract. British  America  Assur.  Co.  v.  Colo- 
rado &  S.  R.  Co.  41:  1202,  125  Pac.  508,  52 
Colo.  589. 
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11.  Contingent  remaindermen  ha^c  no 
standing  in  court  to  enjoin  the  commission 
of  waste  under  authority  of  the  life  tenant. 
Robertson  v.  Guenther,  25:  887,  89  N.  E. 
689,  241  111.  511. 

12.  The  principle  that  a  stranger  injured 
by  a  defect  in  leased  property  which  the 
landlord  has  undertaken  to  keep  in  repair 
may,  to  avoid  circuity  of  action,  maintain 
an  action  directly  against  the  landlord,  does 
not  apply  in  favor  of  the  wife  of  the  tenant, 
since  she  cannot  maintain  an  action  against 
the  tenant.  Miles  v.  Janvrin,  13:  378,  82 
N.  E.  708,   196  Mass.  431. 

13.  Entitling  a  proceeding  to  include 
property  in  a  levee  district,  in  the  name  of 
the  district,  which  is  a  public  corporation, 
is  not  prevented  by  a  statutory  provision 
that  it  shall  be  filed  by  the  board  of  super- 
visors of  the  county.  Des  Moines  &  M. 
Levee  Dist.  No.  1  v.  Chicago,  B.  &  Q.  R. 
Co.  39:  543,  145  S.  W.  35,  240  Mo.  614. 
By  iasiirer  against  person  causing  in- 
jury. 

See  also  infra,  16,  17. 

14.  An  insurer  who  has  paid  a  loss 
caused  by  another's  negligence  must  bring 
the  action  against  the  wrongdoer  to  compel 
him  to  make  good  the  loss,  under  a  statute 
requiring  suits  to  be  brought  by  the  real 
party  in  interest,  since,  being  subrogated  to 
the  rights  of  the  insured,  he  is  such  a  party. 
Cunningham  v.  Seaboard  Air  Line  R.  Co. 
2:  921,  51  S.  E.  1029,  139  N.  C.  427. 

(Annotated) 

15.  Under  a  statute  requiring  actions  to 
be  prosecuted  in  the  name  of  the  real  party 
in  interest,  an  action  in  favor  of  an  em- 
ployer against  one  primarily  liable  for  an 
injury  to  an  employee,  which  he  has  been 
compelled  to  pay,  may  be  brought  in  the 
name  of  an  insurer  against  his  liability  as 
employer,  who  has  indemnified  him  for  his 
loss,  and  been  subrogated  under  his  con- 
tract to  the  right  against  the  third  person. 
Travelers'  Ins.  Co.  v.  Great  Lakes  Engineer- 
ing Works  Co.  36:  60,  184  Fed.  426,  107  C. 
C.  A.  20. 

By  oxirner  for  injury  to  property. 
Action  by  landlord  for  injury  to  property 

from  nuisance,  see  Nuisances,  68,  69. 

16.  Where  a  loss  by  fire  is  occasioned  to 
insured  property  by  a  wrongdoer,  and  the 
loss  exceeds  tlje  amount  of  insurance,  the 
insured  owner  is  the  only  proper  party 
to  recover  damages  from  the  wrongdoer. 
Shawnee  F.  Ins.  Co.  v.  Cosgrove,  41:  719, 
116  Pac.  819,  85  Kan.  296. 

17.  A  railroad  company  cannot  defeat 
an  action  for  the  value  of  insured  property 
destroyed  by  its  negligence,  which  is 
brought  by  its  owner,  on  the  theory  that, 
under  a  statute  requiring  every  action  to 
be  prosecuted  in  the  name  of  the  real  party 
in  interest,  the  action  should  have  been 
prosecuted  by  the  insurer.  Illinois  C.  R. 
Co.  v.  Hicklin,  23:  870,  115  S.  W.  752,  131 
Ky.    624.  (Annotated) 

18.  One  who  owns  the  equitable  title  to 
real  property  and  is  in  possession  of  same 
may  maintain  an  action  for  permanent  in- 

'  juries  thereto.     Foster  Lumber   Co.   v.   Ar- 
135 
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kansas  Valley  &  W.  R.  Co.  30:  231,  95  Pac. 
224,  100  Pac.  1110,  20  Okla.  583. 

(Annotated) 
By  owner  of  fee  to  enforce  forfeiture. 

19.  The  owner  of  the  fee  may  maintain 
an  action  to  enforce  a  forfeiture  when  a 
railroad  company  having  an  easement  or 
qualified  fee  devotes  the  property  to  a 
private  use.  Neitzel  v.  Spokane  Inter- 
national R.  Co.  36:  522,  117  Pac.  864,  65 
Wash.    100. 

By    owner    of    improvements    on    real 
property. 

20.  The  owner  of  permanent  improve- 
ments on  town  lots  in  government  town 
sites  in  the  Indian  territory,  and  to  whom 
said  lots  were  scheduled  and  set  apart  by 
the  town  site  commission  acting  pursuant 
to  law,  and  who  subsequently  received  pat- 
ents therefor,  has  sufficient  title,  prior  to 
the  issuance  of  a  patent,  to  support  an  ac- 
tion to  recover  damages  to  the  said  lots 
inflicted  by  a  railroad  company  which  is  in 
no  way  connected  witli  any  claim  or  in- 
terests in  the  land.  Choctaw,  0.  &  G.  R. 
Co.  V.  Drew,  44:  38,  130  Pac.  1149,  37  Okla. 
396. 

By  person  in  possession  of  property. 
Right    of    tenant    to     recover     for     injury 

through    change    of    street    grade,    see 

Highways,  137. 
See  also   supra,   18. 

21.  A  right  of  action  for  injury  to  the 
possession  of  real  estate  by  surface  water 
is  in  one  who  has  possession  under  a  verbal 
arrangement  that  he  is  to  have  a  home 
there,  and  not  in  the  owner.  Louisville  & 
N.  R.  Co.  V.  Moore,  10:  579,  101  S.  W.  934. 
31   Ky.  L.  Rep.   141. 

22.  A  widow,  prior  to  assignment  of 
dower,  who  is  in  possession  of  the  property 
together  with  the  heirs,  has  no  right  to 
maintain  trespass  quare  clausum  against 
one  entering  on  the  property  without  right. 
Munsey  v.  Hanly,  13:  209,  67  Atl.  217,  102 
Me.  423.  (Annotated) 
By  pnrcliaser  to  remove  clond  on  title. 

23.  A  purcliaser  under  a  contract  for  a 
deed  may  maintain  a  bill  for  the  removal 
of  a  cloud  on  the  title  of  the  property,  since 
he  is  considered  in  equity  as  the  owner  and 
as  having  the  entire  equitable  estate.  Coel 
v.  Glos,  15:  413,  83  N.  E.  529,  232  111.  142. 

•      (Annotated) 
By  devisee  to  set  aside  deed  given  by 
testator   w^hile    insane. 

24.  A  devisee  under  the  valid  will  of 
a  person  who,  subsequent  to  the  execution 
thereof,  and  while  insane,  executed  a  deed 
to  one  who  had  knowledge  of  the  insanity, 
and  who  gave  no  substantial  consideration, 
has  sufficient  interest  to  sue  the  grantee 
to  set  aside  the  deed  as  a  cloud  on  title, 
which  was  alleged  to  have  passed  under 
the  will.  Bethany  Hospital  Co.  v.  Philippi, 
30:  194,  107  Pac.  530,  82  Kan.  64. 

(Annotated) 
By  mortgagee  for  injury  to  property. 

25.  A   mortgagee   may   maintain   an   ac- 
tion   in   his   own   name   for   injury   to  the 
mortgaged     propertv.       Delano     v.     Smith, 
30:  474,  92  X.  E.   500,  206  Mass.  365. 
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By    creditors    to    set   aside    i'randnlent 
conveyance. 

26.  Judgment  creditors  of  a  deceased 
debtor  maj-  maintain  an  action  to  annul  a 
mortgage  executed  by  their  debtor  in  fraud 
of  tlieir  rights, — especially  where  the  suc- 
cession representative  has  taken  no  action 
in  the  premises.  Bank  of  Berwick  v.  George 
Vinson  Shingle  &  Mfg.  Co.  26:  1068,  50  So. 
823,   124  La.   1000. 

By  consignee  against  carrier. 

27.  A  consignee  having  no  special  or 
general  property  in  goods  consigned  to  him, 
and  incurring  no  risk  from  their  transpor- 
tation, cannot  maintain  against  the  carrier 
an  action  ex  delicto  for  loss  or  damage  to 
the  goods  in  transit.  Southern  R.  Co.  v. 
Miko,  36:  68,  71  S.  E.  241,  136  Ga.  272. 

(Annotated) 

28.  The  rule  that  a  consignee  who  has 
no  general  or  special  interest  in  a  consign- 
ment cannot  maintain  an  action  for  dam- 
ages for  injuries  thereto  in  transit  is  not 
changed  by  a  statutory  provision  tiiat  when- 
ever any  personal  property  shall  be  trans- 
ported by  two  or  more  connecting  carriers, 
and  shall  become  injured  during  transit,  the 
consignor,  consignee,  or  owner  thereof,  in 
an  action  to  recover  damages  for  such  in- 
juries, may  join  as  parties  defendant  one 
or  more  of  such  carriers  with  the  last  car- 
rier, as  such  statute  has  no  bearing  on 
the  question  of  the  real  party  in  interest. 
Grinnell-Collins  Co.  v.  Chicago,  M.  &  St.  P. 
R.  Co.  26:  437,  124  N.  W.  377,  109  Minn.  513. 

29.  A  commission  merchant  to  whom 
property  is  consigned  for  sale,  without  any 
previous  contract  or  advances  made  to  the 
shipper,  cannot  maintain  an  action  to  re- 
cover damages  for  injury  to  the  property  in 
transit,  as  he  acquires  no  general  or  special 
ownership  therein  before  its  delivery  to 
him.  Grinnell-Collins  Co.  v.  ('hicago,  M. 
&  St.  P.  R.  Co.  26:  437,  124  X.  W.  377,  109 
Minn.  513.  (Annotated; 

30.  The  consignee  of  threshing  machines 
ordered  for  the  purpose  of  sale  during  the 
harvesting  season  upon  orders  previously 
taken,  may  refuse  to  accept  the  machines 
when  tendered  by  tlie  carrier,  where,  be- 
cause negligently  delayed  in  transportation, 
they  arrived  too  late  to  serve  the  purpose 
for' which  they  were  ordered,  and  hold  the 
carrier  liable  for  profit.'*  which  he  would 
have  made  by  selling  them  if  they  had 
arrived  in  time,  notwithstanding  title  may 
have  been  retained  bv  the  consignor.  Clute 
V.  Chicago,  R.  I.  &  P.  R.  Co.  30:  1071,  111 
Pac.  431,  83  Kan.   333.  (Annotatedl 

31.  An  agent  to  whom  threshing  ma- 
chines, which  he  sold  on  commission,  were 
consigned  bj'  the  general  owner,  and  which 
were  negligently  delayed  in  transit  and  con- 
verted by  the  carrier,  may  maintain  an  ac- 
tion in  his  own  name  against  the  carrier 
for  the  recovery  of  damages  on  account  of 
such  lost  commission,  and  also  for  the  value 
of  the  property  converted.  Missouri  P.  R. 
Co.  V.  Peru -Van  Zandt  Implement  Co.  6: 
1058,  85  Pac.  408,  73  Kan.  295. 

32.  One  who  deposits  money  with  an  ex- 
press company  for  delivery  to  a  designated 
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consignee  tliereby  vests  the  right  of  pos- 
session in  the  latter,  and  in  tlie  absence 
of  any  different  or  contrary  instructions 
the  consignee  is  entitled  to  demand,  sue  for, 
and  receive  the  money.  Pratt  v.  Northern 
Pacific  Exp.  Co.  lo:  499,  90  Pac.  341,  13 
Idaho,  373. 

By  consumer  for  excessiTC  charges  by 
carrier. 

33.  A  consumer,  the  price  of  whose  com- 
modity is  raised  by  an  excessive  freight  rate 
exacted  from  his  vender  contrary  to  the 
provisions  of  a  statute,  is  not  a  party  ag- 
grieved by  the  illegal  exaction,  within  the 
meaning  of  a  statute  giving  such  person  a 
right  to  sue  to  recover  the  excess.  State  v. 
Central  Vermont  R.  Co.  21:  949,  71  Atl.  193, 
81  Vt.  459. 

By  municipality. 

34.  A  municipal  corporation  may  in  its 
name,  suing  for  itself  as  a  corporation  and 
in  behalf  of  its  residents,  maintain  an  in- 
junction suit  to  restrain  an  incorporated 
company  furnishing,  under  a  franchise 
granted  by  the  municipality,  natural  gas 
for  public  consumption  in  the  town  or  city, 
from  charging  excessive  and  unlawful  rates 
for  gas.  St.  Marvs  v.  Hope  Natural  Gas 
Co.  43:  994,  76  S.  E.  841,  71  W.  Va.  76. 

3-5.  Where  a  public  service  company  is 
enjoying  franchises  from  municipality  and 
has  undertaken  to  render  a  public  service, 
the  municipality  is  a  proper  party  in  pro- 
ceedings to  require  such  company  to  con- 
tinue the  performance  of  its  public  serv- 
ice in  a  reasonably  adequate  manner 
for  the  benefit  of  the  municipality  and  its 
inhabitants.  Gainesville  v.  Gainesville  Gas 
&  Electric  Power  Co.  46:  1119,  62  So.  919. 
65   Fla.  404. 

36.  Since  the  prevention  of  fire  is  a  mat- 
ter which  the  state  has  confided  to  towns,  a 
town  may  maintain  a  bill  in  equity  to  en- 
join the  violation  of  an  ordinance  forbid- 
ding the  construction  of  wooden  buildings 
within  the  fire  limits.  Houlton  v.  Titcomb, 
10:  580,  66  Atl.  733,  102  Me.  272. 

By   officers. 

Ollicers  as  parties  defendant,  see  infra,  164. 

Right    of   officer   to   maintain    action    after 

expiration   of   term,    see   Officers,   82. 

37.  The  state  revenue  agent  may  main- 
tain an  action  on  behalf  of  the  board  of 
levee  commissioners  to  hold  the  bond  of  its 
secretary  and  treasurer  liable  for  public 
money  received  by  him,  under  a  statute 
making  it  his  duty  to  investigate  the  ac- 
counts of  levee  board  officers  and  to  main- 
tain suits  against  them.  Adams  v.  Wil- 
liams, 30:  855,  52  So.  865,  97  Miss.  113. 

38.  A  county  attorney  may  bring  an  ac- 
tion in  the  name  of  the  state  to  enjoin 
state  officers,  other  than  the  governor,  from 
misapplying  public  funds  or  applying  them 
to  a  use  or  for  a  purpose  at  a  place  pro- 
hibited by  the  Constitution  or  by  law. 
State  ex  rel.  West  v.  Huston,  34:  380,  113 
Pac.    190.  27   Okla.   606. 

By  cestui  que  trust. 

39.  A  constituent  or  cestui  que  trust  may 
sue  and  make  his  representative  or  trustee 
a  defendant  when  the  latter  refuses,  after 
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reasonable  demand,  to  commence  a  suit  or 
take  a  proceeding  which  it  is  his  duty  to  in- 
stitute for  the  benefit  of  the  former.  Brun 
V.  Mann,  12:  154,  151  Fed.  145,  80  C.  C.  A. 
513. 
For  arrears  of  alimony. 

40.  A  stranger  wiio  is  merely  designated 
in  a  decree  of  divorce  as  the  recipient  of 
instalments  as  they  fall  due  cannot  main- 
tain an  action  in  his  own  name  for  arrears. 
Hunt  V.  Monroe,  11:249,  91  Pac.  269,  32 
Utah,  428. 

To  enjoin  enforcement  of  unconstitu- 
tional law. 

41.  Equity  will  not  take  jurisdiction  to 
enjoin  the  enforcement  of  an  unconstitution- 
al law  at  the  suit  of  one  who  does  not  show 
himself  to  be  injured  by  it.  Benz  v.  Kre- 
mer,  26:  842,  125  N.  W.  99,   142  Wis.   1, 

2.  On  contracts. 

a.  In  general. 

(See   also   same   heading   in   Digest   L.R.A. 

l-HO.J 

Corporation  as  necessary  party  to  action 
by  trustee  in  bankruptcy  against  stock- 
holders, see  Courts,  23. 

Necessity  of  pleading  that  plaintiff  is  not 
real  party  in  interest,  see  Pleading, 
488. 

In  suit  to  foreclose  mortgage,  see  Mortgage, 
VI.  c. 

42.  One  having  no  longer  an  interest  in 
the  performance  of  a  contract  by  a  railroad 
company  to  establish  a  station  and  stop 
trains  at  a  certain  place  cannot  maintain  a 
bill  to  compel  it  to  do  so.  Herzog  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  17:  428,  95  Pac.  898, 
153  Cal.  496. 

43.  An  action  at  law  may  be  maintained 
and  prosecuted  to  final  judgment,  by  the 
owner,  on  past-due  coupons,  parts  of  cor- 
porate bonds  secured  by  mortgage,  after 
default  by  the  company  in  payment  of  the 
coupons,  nothing  therein  expressly  restrict- 
ing such  right,  notwithstanding  the  provi- 
sions in  the  mortgage  for  sale,  suit,  or  en- 
try upon  and  management  of  the  mortgaged 
property  by  the  trustee  on  the  request  of 
one  third  of  the  bondholders.  Fleming  v. 
Fairmont  &  M.  R.  Co.  49:  155,  79  S.  E. 
826,   72   W.   Va.    835.  (Annotated) 

44.  A  son  who  is  a  party  to  the  con- 
tract may  enforce  the  provision  in  marriage 
articles  entered  into  by  his  father  in  con- 
templation of  the  son's  marriage,  which  is 
subsequently  consummated,  to  make  no  dis- 
crimination against  him  by  will  in  favor  of 
the  other  children.  Phalen  v.  United  States 
Trust  Co.  7:  734,  78  N.  E.  943,  186  N.  Y. 
178. 

On  insurance  policy. 

Action  by  third  party,  see  infra,  72-77. 

45.  That,  under  the  by-laws  of  a  fra- 
ternal society,  a  certificate  in  favor  of  a 
wife  who  becomes  divorced  from  the  member 
accrues  to  the  benefit  of  others,  will  noti 
prevent  her  maintaining  an  action  upon  the 
certificate  if  she  has  the  legal  title  to  it.j 

.'i-ivL 


23-18 


PARTIES,  I.  a,  2. 


Snyder  v.  Supreme  Ruler,  F.  M.  C.  45:  209, 
122  S.  W.  981,  122  Tenn.  248. 

4G.  An  action  may  be  maintained  upon 
an  insurance  policy  by  the  insured  although 
it  contains  a  mortgage  clause  that  the  loss 
or  damage,  if  any,  is  payable  to  a  named 
mortgagee  as  its  interest  may  appear,  where 
the  petition  alleges  that  the  mortgagee  gave 
its  consent  to  the  action  being  brought  in 
the  name  of  the  insured  and  the  mortgagee 
testifies  to  the  same  effect.  Schmidt  v. 
Williamsburgh  City  F.  Ins.  Co.  51:  261,  144 
N.   W.   1044,   95   Neb.   43. 

b.  Third  persons. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70. ) 

Third  persons  generally. 

Right  of  sick  person  to  recover  from  car- 
rier for  delay  in  transporting  medi- 
cine ordered  by  other  person,  see  Car- 
riers, 873. 

Who  may  maintain  action  for  specific  per- 
formance, see  Specific  Performance, 
29-34. 

47.  Tlie  statutory  provision  that  "any 
civil  action  at  law  may  be  maintained  in  the 
name  of  the  real  party  in  interest"  should 
be  so  applied  as  to  accomplish  its  salutary 
purpose,  which  is  to  enable  tliose  directly 
interested  in,  but  not  parties  to,  a  contract, 
to  maintain  an  action  for  its  breach.  Wood- 
bury V.  Tampa  Waterworks  Co.  21:  1034, 
49  So.  556,  57  Fla.  243. 

48.  A  stranger  to  a  contract  between 
otliers,  in  which  one  of  the  parties  promises 
to  do  something  for  his  benefit,  there  being 
no  consideration  from  him  and  no  obligation 
to  him  from  the  promisee  respecting  the 
subject-matter  of  the  promise,  cannot  re- 
cover thereon.  Kramer  v.  Gardner,  22:  492, 
116  N.  W.  925,  104  Minn.  370.      (Annotated) 

49.  The  beneficiary  of  a  contract  may 
either  sue  in  his  own  name,  or  bring  an  ac- 
tion in  the  name  of  the  nominal  party,  for 
his  use.  Holt  v.  United  Security  L.  Ins.  & 
T.  Co.  (N.  J.  Err.  &  App.)  21:  691,  72  Atl. 
301,  76  N.  J.  L.  585. 

50.  An  agreement  for  a  sufficient  con- 
sideration moving  from  one  person  to  an- 
other for  the  benefit  of  a  third,  who  may  be 
an  entire  stranger  to  the  transaction,  is  en- 
forceable by  the  latter,  although  no  element 
of  a  novation  contract  characterizes  it. 
Smith  v.  Pfluger,  2:  783,  105  N.  W.  476,  126 
Wis.  253.  (Annotated) 

51.  If  a  person  makes  a  contract  with 
another  for  the  benefit  of  a  third  person, 
the  latter  may  enforce  it  at  law  regardless 
of  his  relations  with  the  first  person,  or 
whether  he  had  any  knowledge  of  the  trans- 
action between  such  person  and  such  other 
at  the  time  of  its  occurrence,  and  regardless 
of  any  formal  assent  thereto  on  his  part 
prior  to  the  commencement  of  the  action. 
Smith  V.  Pfluger,  2:  783,  105  N.  W.  476,  126 
Wis.  253.  (Annotated) 

."52.  The  holder  of  a  promissory  note 
payable  to  another  or  order,  and  unindorsed, 
is  the  real  partv  in  interest,  within  the 
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meaning  of  N.  D.  Rev.  Code  1905,  §  6807, 
and  may  sue  thereon,  where  the  considera- 
tion for  the  note  passed  solely  between  the 
holder  and  the  maker,  and  the  note  was 
given  to  another  person  solely  for  the  bene- 
fit of  the  present  holder.  American  Soda 
Fountain  Co.  v.  Hogue,  17:  11 13,  116  N.  W. 
339,  17  N.  D.  376.  (Annotated) 

53.  If  any  contract  is  created  by  the 
purchase  by  a  retailer  from  a  factor  of  an 
article  upon  the  container  of  which  is 
printed  a  condition  tliat  the  article  is  not 
to  be  resold  at  less  than  a  specified  price, 
it  is  not  one  of  which  the  manufacturer 
can  claim  tlio  lieiicfit.  McGruther  v.  Pitcher, 
3  B.  R.  C.  292,  [1904]  2  Cli.  306.  Also 
Reported  in  73  L.  J.  Ch.  N.  S.  653,  20  Times 
L.  R.  052,  53  Week.  Rep.  138,  91  L.  T. 
N.  S.  678. 

54.  A  bank  for  whose  benefit  a  note  is 
taken  in  the  name  of  its  president,  and 
which  has  always  had  exclusive  ownership 
and  possession  of  it,  may  maintain  an  ac- 
tion thereon  in  its  own  name  as  the  real 
party  in  interest,  notwithstanding  the  stat- 
ute provides  that  an  action  maj'  be  main- 
tained by  a  trustee  of  an  express  trust, 
which  will  include  a  person  in  whose  name 
a  contract  is  made  for  the  benefit  of  an- 
other. Best  V.  Rocky  Mountain  Nat.  Bank, 
7:  1035,  85  Pac.  1124,  37  Colo.  149. 

55.  A  labor  union,  in  contracting  with 
an  employer  with  respect  to  wages  and  con- 
ditions of  service  for  a  specified  period  of 
time,  does  not  establish  contracts  between 
its  individual  members  and  the  employer, 
a  breach  of  which  will  sustain  actions  by 
the  individuals.  Hudson  v.  Cincinnati,  N. 
0.  &  T.  P.  R.  Co.  45:  184,  154  S.  W.  47,  152 
Ky,   711.  (Annotated) 

56.  A  corporation  may  enforce  the  prom- 
ise of  an  assignee  of  its  stock  to  his  assign- 
or, to  pay  unpaid  subscriptions  to  the  stock, 
whether  liability  for  such  subscriptions  is 
imposed  by  the  laws  of  the  state  or  not. 
Edwards  v.  Schillinger,  33:  895,  91  N.  E. 
1048,  245  111.  231. 

57.  Where,  by  a  contract  made  between 
a  county  court  and  a  railroad  company  for 
the  mutual  advantage  of  the  parties  thereto 
in  preventing  the  spread  of  a  contagious 
disease,  the  carrier  agrees,  in  consideration 
that  the  county  court  shall  provide  and 
maintain  a  pesthouse  for  the  care  and  treat- 
ment of  persons  infected  with  such  disease, 
to  furnish  and  properly  equip  a  car  there- 
for, and  transport  such  persons  to  tlie  pest- 
house,  one  of  the  class  of  persons  therein 
designated  in  wliose  interest  it  is  made  may 
maintain  in  his  own  name  an  action  against 
such  carrier,  either  in  assumpsit  upon  the 
contract  or  in  tort,  for  damages  resulting 
from  a  breach  of  its  duty  to  liim  under  the 
contract,  or  arising  out  of  the  relation  of 
carrier  and  passenger  after  he  has  been 
accepted  as  a  passenger.  Jenkins  v.  Chesa- 
peake &  O.  R.  Co.  49:  1 166,  57  S.  E.  48,  61 
W.  Va.   597.  (Annotated) 

58.  Although  a  contract  for  carriages 
for  a  funeral  is  made  by  a  member  or  friend 
of  tlie  family,  and  the  undertaker  knows 
only    in    a    general    way    the    number    and 
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names  of  those  who  are  to  be  transported, 

his   contract    duty   of   care    exists    in    favor 

of   each   passenger.     John   J.   Radel   Co.   v. 

Borches,   39:  227,    145   S.    W.    155,   147   Ky. 

506. 

Agents   or  trustees. 

See   also   supra,    31. 

59.  If  an  agent  by  mistake  pays  to  a 
third  party  money  in  his  possession  belong- 
ing to  his  principal,  he  may  maintain  in  his 
own  name  an  action  for  money  had  and  re- 
ceived to  recover  it  back.  Parks  v.  Fogle- 
man,  4:  363,   105  N.  W.  560,  97   Minn.   157. 

(Annotated) 

60.  A  contract  made  by  an  agent  in  his 
own  name,  without  disclosing  his  principal, 
is  not  void,  but  may  be  enforced  by  the 
agent  in  the  absence  of  objection  by  the 
principal;  and  it  is  immaterial  that  the  sig- 
nature to  the  contract  is  actually  affixed 
by  a  sub-agent,  where  his  act  was  author- 
ized by  all  parties  in  interest.  Shelby  v. 
Burrow,  i:  303,  89  S.  W.  464,  76  Ark.  558. 

(Annotated) 

61.  A  broker  who,  in  perfecting  a  loan 
for  his  principal,  covers  the  principal's 
money  into  his  bank  account,  and  draws  his 
check  to  the  borrower's  order,  may  main- 
tain an  action  in  his  own  name  to  recover 
the  amount  from  the  bank  in  case  the  check 
is  paid  on  a  forged  indorsement,  under  stat- 
utes permitting  suits  in  that  form  to  be 
maintained  by  trustees  of  express  trusts, 
who  shall  include  a  person  with  whom  or 
in  whose  name  a  contract  is  made  for  the 
benefit  of  another.  Goodfcllow  v.  First  Nat. 
Bank,  44:  580,   129  Pac.   90,  71   Wash.   554. 

62.  A  state  manager  of  an  insurance 
company  may  maintain  an  action  to  recover 
from  an  agent,  whom  he  has  appointed  to 
canvass  for  applications  and  collect  pre- 
miums and  pay  them  over  to  himself  or 
the  comi>any,  money  so  collected  in  pay- 
ment of  a  premium.  Hazelton  v.  Locke, 
20:  35,   71   Atl.   661,   104  Me.   164. 

63.  An  agent  for  the  rental  of  real  estate 
is  not  a  trustee  of  an  express  trust  or  a 
person  with  whom  a  contract  is  made  for 
the  benefit  of  another,  within  the  meaning 
of  a  statute  requiring  suits  to  be  brought 
in  the  name  of  the  real  party  in  interest, 
but  permitting  such  trustees  or  persons  to 
maintain  suits  in  their  own  name,  so  as  to 
enable  him  to  sue  on  notes  given  for  rent, 
although  they  are  made  payable  to  his  or- 
der as  agent,  unless  they  were  made  in 
that  form  by  authority  of  the  principal,  and 
for  his  benefit.  Martin  &  Garrett  v.  Mask, 
41:  641,  74  S.  E,  343,  158  N,  C.  436. 

(Annotated) 

Principal,  on  contract  made  by  agent. 

Evidence   to  show  that   principal  was  real 

party   in   interest,  see  Evidence,   1048. 

64.  An  undisclosed  principal  cannot  sue 
for  breach  of  a  contract  to  lend  money  to 
the  agent.  Shields  v.  Coyne,  29:  472,  127 
N.   W.   63,   148  Iowa,  313.  (Annotated) 

65.  A  bank  which  borrows  money  from 
another  bank,  and  authorizes  its  cashier  in 
his  own  name  to  pledge  promissory  notes 
taken  in  the  name  of  the  cashier,  but  be- 
longing to  the  borrowing  bank,  as  security 
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'  for  the  loan,  may,  upon  the  failure  of  the 
loaning  bank  having  on  deposit  money  be- 
longing to  the  borrowing  bank  in  excess  of 
the  amount  borrowed  on  the  pledged  promis- 
sory notes,  institute  suit  in  its  own  name 
against  the  receiver  of  the  failing  bank  for 
the  recovery  of  the  promissory  notes  pledged, 
and  in  such  suit,  upon  proper  allegations 
and  proof,  is  entitled  to  the  return  of  the 
notes,  and  to  have  the  sum  borrowed  on  them 
set  oir  against  the  amount  on  deposit.  Ran- 
kin v.  Blaine  County  Bank,  18:  512,  93  Pac. 
536,  20  Okla.  68. 
—  contract  Mrith  telegraph  company. 

66.  An  undisclosed  principal  may  bring 
a  suit  in  his  own  name  to  recover  damages 
resulting  from  the  breach  of  a  contract 
made  by  his  agent  with  a  telegraph  com- 
pany, which  undertook  to  transmit  and  de- 
liver a  telegram  with  reasonable  despatch. 
Seifert  v.  Western  U.  Teleg.  Co.  11:  1149, 
58  S.  E.  699,  129  Ga.  181. 

67.  An  undisclosed  principal  of  the  ad- 
dressee of  a  telegram  may  recover  in  an  ac- 
tion of  tort  the  damages  caused  him  by  the 
negligence  of  the  telegraph  company  in  its 
wrongful  transmission,  growing  out  of  the 
duty  which  the  telegraph  company  as  a  pub- 
lic service  corporation  owes  to  all  persons 
interested  in  the  correct  transmission  and 
delivery  of  the  message,  where  the  addressee 
was  a  bank,  the  message  a  promise  to  honor 
a  bank  draft,  and  the  tindisclosed  principal 
the  one  who  parted  with  property  on  the 
faith  of  the  acceptance.  Wells  v.  Western 
U.  Teleg.  Co.  24:  1045,  123  N.  W.  371,  144 
Iowa,  605.  (Annotated) 
Telegraph  cases. 

Right  of  addressee  of  message  to  maintain 
action  against  telephone  company,  see 
Telephones,  32. 

See  also  supra,  66,   67. 

68.  A  telegraph  company  is  liable  to  the 
addressee  in  tort  for  injuries  arising  out 
of  the  negligent  transmission  of  an  intel- 
ligible message.  Bailey  v.  Western  U.  Teleg. 
Co.  43:  502,  76  Atl.  736,  227  Pa.  522. 

69.  The  addressee  of  a  telegram  may 
sue  the  company  in  tort  for  loss  sustained 
by  its  alteration  of  the  message,  if  it  was 
for  his  benefit,  and  the  company  had  ex- 
press or  implied  knowledge  of  that  fact. 
Anniston  Cordage  Co.  v.  Western  U.  Teleg. 
Co.  30:  in6,  49  So.  770,  161  Ala.  216. 

( Annotated ) 

70.  A  sendee  of  a  telegram,  who  acts  on 
the  faith  of  a  message  negligently  altered  by 
the  servants  of  the  telegraph  company  in  its 
transmission,  and  thereby  sustains  damage, 
may  maintain  an  action  in  tort  against  the 
telegraph  company  for  a  breach  of  its  public 
duty.  Stewart  v.  Postal  Teleg.-Cable  Co. 
18:  692,  61  S.  E.  1045,  131  Ga.  31. 

71.  A  bank  to  which  is  delivered,  through 
the  negligence  of  the  telegraph  company,  a 
forged  telegram  agreeing  to  honor  a  draft, 
and  which,  on  the  faith  thereof,  cashes  the 
draft  to  an  insolvent,  may  maintain  an  ac- 
tion against  the  telegraph  company  for  the 
loss  thereby  incurred.  Wells  v.  Western  U. 
Teleg.  Co.  24:  1045,  123  X.  W.  371,  144  Iowa, 
605. 
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Insurance    cases. 

See  also  supra,  45,  46. 

72.  The  beneficiaries  named  in  a  mutual 
benefit  certificate  may  sue  thereon  in  their 
own  names.  Timberlake  v.  Supreme  Com- 
ma nderv,  U.  O.  G.  C.  of  W.  36:  597,  94  N. 
E.  685/2O8  Mass.  411. 

73.  The  beneficiary  in  a  life-insurance 
policy  has  no  right  of  action  because  of 
breach  by  the  insurer  of  its  contract  with 
the  applicant  with  reference  to  assessments, 
reserve  fund,  and  classification.  Price  v. 
Mutual  Reserve  L.  Ins.  Co.  4:  870,  62  Atl. 
1040,  102  Md.  683.  (Annotated) 

74.  The  administrator,  and  not  the  bene- 
ficiary named  in  the  application,  has  the 
right  of  action  for  neglect  of  an  insurance 
company  to  act  upon  an  application  for 
life  insurance  within  a  reasonable  time, 
so  that  the  opportunity  to  obtain  insur- 
ance is  cut  off  by  the  death  of  the  applicant. 
Duffy  V.  Bankers'  L.  Asso.  46:  25,  139  N. 
W.   1087,  160  Iowa,  19. 

—  mortgagee. 

75.  As  to  whether  a  mortgagee  may 
maintain  an  action  in  his  own  name  on 
a  policy  of  fire  insurance  containing  a 
provision  making  the  loss  if  any  under  it 
payable  to  the  mortgagee,  and  issued  ex- 
pressly subject  to  a  mortgage  clause  pro- 
viding that  the  insurance  as  to  the  inter- 
est of  the  mortgagee  should  not  be  inval- 
idated by  any  act  or  neglect  of  the  mort- 
gagor or  owner  of  the  property  insured, 
quwre.  Liverpool  &  Tx)ndon  &  Globe  Ins. 
Co.  v.  Agricultural  Savings  &  Loan  Co. 
1  B.  R.  C.  593,  33  Can.  S.  C.  94. 

76.  That  the  interest  of  a  mortgagee  in 
insured  property  is  less  than  the  amount  of 
an  insurance  policy  thereon  will  not  prevent 
his  maintaining  an  action  to  recover  for 
his  loss,  if  the  policy  is  invalid  as  to  the 
mortgagor  but  valid  as  to  his  interest. 
Bacot  v.  Pheni.x  Ins.  Co.  25:  1226,  50  So. 
729,    96   Miss.   223. 

77.  A  mortgagee  in  whose  favor  a  policy 
of  insurance  upon  the  mortgaged  property 
is  made  payable  has,  after  assigning  the 
mortgage  with  a  guaranty  of  payment,  such 
an  insurable  interest  in  the  property  that 
he  may  maintain  an  action  on  the  policy  for 
loss  occurring  after  the  debt  becomes  due 
and  remains  unpaid.  Mahoney  v.  State 
Ins.  Co.  9:  490,  110  N.  W.  1041,  133  Iowa, 
570.  (Annotated) 

—  contracts       betnireen      insured      and 

beneficiary. 

78.  The  wife  of  an  insured  who  has  pow- 
er to  change  the  beneficiary  in  his  insurance 
policy  may  enforce  an  agreement  by  the 
beneficiary  that,  in  consideration  of  his  for- 
bearance to  make  such  change,  the  benefi- 
ciary will  pay  a  certain  portion  of  the  pro- 
ceeds to  the  wife.  Waterhouse  v.  Water- 
house,  22:  639,  72  Atl.  642,  29  R.  I.  485. 

( Annotated ) 

79.  Children  cannot  enforce  a  contract 
between  their  parents  upon  mutually  in- 
suring their  lives  for  the  benefit  of  each 
other,  that  the  survivor  will  continue  the 
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insurance  for  the  benefit  of  the  children, 
80  as  to  prevent  the  survivor  from  chan- 
ging the  beneficiary  at  his  pleasure, 
Jvnights  of  the  Modern  Maccabees  v. 
Sharp,  33:  780,  128  K.  W.  786.  163  Mich. 
449. 
Injured  employee. 

80.  An  employee  injured  by  an  unsuit- 
able product  sold  his  employer  cannot  main- 
tain an  action  against  the  seller  for  broach 
of  the  warranty  of  suitableness.  Berger  v. 
Standard  Oil  Co.  11:  238,  103  S.  W.  245,  126 
Ky.   155. 

81.  Breach  by  a  railroad  company  of  its 
common-law  and  statutory  duty  to  furnish 
cars  promptly  upon  demand  to  transport  the 
product  of  a  coal  mine,  which  causes  a  sus- 
pension of  work  at  the  mine,  gives  the  em- 
ployees therein  no  cause  of  action  against 
the  railroad  company  to  recover  for  the 
time  lost  by  such  suspension.  Illinois  C.  R. 
Co.  V.  Baker,  49:  496,  159  S.  W.  1169,  155 
Ky.  512. 

Tenant. 

82.  A  tenant  of  a  building  has  no  right 
of  action  against  one  who  lias  contracted 
vvitli  the  owner  to  underpin  the  walls  while 
an  excavation  is  in  progress  on  the  adjoin- 
ing property,  because  of  delay  in  the  per- 
formance of  the  contract.  Kennedy  v, 
Hawkins,  25:  606,  102  Puc.  733,  54  Or.  164. 
Agreement  by  vendor  or  purchaser. 

83.  A  riglit  of  action  in  an  original  pvir- 
chaser  of  a  cliattel  against  the  original 
seller,  for  breach  of  warranty,  does  not 
run  with  the  chattel  to  a  second  purchaser, 
who  assumes  payment  of  the  notes  given  for 
the  purchase  price  by  the  first  purchaser, 
upon  release  of  the  latter  from  liability 
thereon,  in  the  absence  of  such  intent  of  the 
parties  to  the  novation  and  of  any  assign- 
ment of  the  right  of  action  bj-  the  original 
purchaser  to  his  vendee.  Walrus  ^Ifg.  Co. 
V.  McMehen,  51:  iiii,  136  Pac.  772,  39'^Okla. 
667. 

Infant  on  promise  to  parent. 
Suit  for  specific  performance,  see   Specific 
Performance,  20. 

84.  A  child  may  enforce  an  agreement 
made  by  a  stranger  with  its  parents  to  place 
a  specified  sum  in  trust  for  the  child  for 
the  privilege  of  naming  it.  Gardner  v. 
Denison,  51:  1108,  105  X.  E.  359,  217  Mass. 
492. 

On  bond  of  building  contractor. 
Conditions  precedent  to  right  of  action,  see 
Principal  and  Surety,  9,   10. 

85.  Persons  furnishing  labor  and  mate- 
rial to  a  contractor  for  a  county  building 
who  has  agreed  to  pay  all  claims  for  ma- 
terial furnished  and  labor  performed,  and 
has  given  bond  conditioned  to  pay  such 
claims,  may  maintain  actions  on  the  bond. 
United  States  Gypsum  Co.  v.  Gleason,  17: 
906,  116  N.  W.  238,  135  Wis.  539. 

86.  One  furnishing  material  to  a  con- 
tractor may  maintain  an  action  on  the  bond 
given  the  property  owner,  conditioned  that 
the  contractor  shall  faithfully  perform  hi» 
contract,  one  clause  of  which  binds  him  to 
pay  for  all  labor  and  materials  used  in  the 


PARTIES,  I.  a,  2. 


2151 


work.     Kniglit  &  Jillson  Co.  v.  Castle,  27: 
573,    87    X.    E.    976,    172    Ind.    97. 

( Annotated ) 

87.  One  who  furnished  material  to  a  sub- 
contractor for  the  construction  of  a  school- 
hou.se  cannot  maintain  an  action  upon  a 
bond  conditioned  for  the  performance  of  the 
principal  contract,  which  bound  the  con- 
tractor specifically  to  pay  all  materialmen 
and  laborers,  where  the  district  was  under 
no  legal  obligation  to  protect  materialmen, 
and  was  under  no  legal  liability  to  the  ma- 
terialman in  question,  and  the  latter  did 
not  rely  upon  the  bond  in  furnishing  the 
material,  and  made  no  attempt  to  accept 
the  same  until  after  it  had,  pursuant  to  its 
terms,  been  annulled  and  discharged  by  the 
district's  acceptance  of  the  building.  Inter- 
national Trust  Oo.  V.  Keefe  Mfg.  &  Invest. 
Co.  18:  455,  91  Pac.  915,  40  Colo.  440. 

(Annotated) 

88.  Laborers  and  materialmen  may  sue 
on  the  bond  of  a  building  contractor  condi- 
tioned that  the  contractor  shall  pay  for  all 
labor  and  material  supplied  for  the  build- 
ing, and  save  the  owner  harmless  from  all 
claims  arising  out  of  contracts  with  mate- 
rialmen and  laborers.  Orinoco  Supply  Co. 
V.  Illinois  Suretv  Co.  42:  707,  76  S.  £.  273, 
IGO  N.  C.  428. 

On   official   bond. 

89.  A  newspaper  publisher  cannot  re- 
cover on  the  bond  of  the  county  clerk  for 
the  clerk's  failure  to  publish  in  the  paper 
lists  of  nominations  for  public  office,  which 
he  is  by  law  required  to  publish,  since  the 
duty  was  for  tiie  benefit  of  the  public,  and 
not  for  that  of  the  publisher.  People  use 
of  Lamar  Pub.  Co.  v.  Hoag,  45:  824,  131 
Pac.  400,  54  Colo.  542. 

90.  An  action  may  be  brought  against  a 
district  clerk  and  the  sureties  on  his  of- 
ficial bond  by  the  drawer  of  a  certified 
check  deposited  with  said  clerk  in  lieu  of 
bail  in  a  criminal  case  pending  in  the  court 
of  which  he  is  clerk,  which  check  was  cashed 
by  the  clerk  and  the  proceeds  embezzled, 
upon  the  dismissal  of  the  criminal  proceed- 
ing, notwithstanding  the  bond  was  execut- 
ed to  the  state  of  Oklahoma  as  obligee,  un- 
der a  statute  giving  to  a  person  who  is 
injured  by  the  misconduct  or  neglect  of 
duty  of  an  officer,  and  who  is  entitled  to 
the  benefit  of  the  security  of  his  official 
bond,  the  right  to  bring  an  action  in  his 
own  name.  Ahsmuhs  v.  Bowyer,  50:  1060, 
135  Pac.  413,  39  Okla.  376. 

On  saloon  keeper's  bond. 

91.  A  saloon  keeper's  bond  given  under 
a  statute  requiring  such  a  bond  to  be  con- 
ditioned for  the  faithful  observance  of  all 
laws  regulating  the  sale  of  intoxicating 
liquors  constitutes  a  contra,ct  on  the  part 
of  the  licensee  and  surety  that  unlawful 
sales  will  not  be  made,  and  a  violation 
thereof  inures  to  the  benefit  of  injured 
third  persons.  Koski  v.  Pakkala,  47:  183, 
141  N.  W.  793,  121  Minn.  450. 

92.  Under  a  statute  making  the  sureties 
on  a  saloon  keeper's  bond  liable  for  any 
damage  caused  by  a  breach  of  the  conditions 
thereof  in  any  and  all  cases  where  the 
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principal  upon  such  bond  may  be  liable,  and 
providing  further  that  any  person  who  shall 
be  injured  by  the  intoxication  of  any  per- 
son shall  have  a  right  of  action  in  his  or 
her  own  name  against  any  person  who 
sliall  have  caused  the  intoxication  by  il- 
legally selling  intoxicating  liquor,  an  ac- 
tion may  be  maintained  on  a  saloon  keeper's 
bond  by  a  private  party  in  his  own  name, 
notwithstanding  the  bond  is  required  to  be 
executed  to  the  state.  Koski  v.  Pakkala, 
47:  183,  141  N.  W.  793,  121  Minn.  450. 
Patron  of  warebonse  on  contract  as  to 
cbai>ges  for  services. 

93.  A  patron  of  a  warehouse  has  no 
standing  to  enforce  a  provision  in  a  lease  of 
the  property  as  to  rates  to  be  charged  for 
service,  where  nothing  in  the  lease  indicates 
an  intention  on  the  part  of  the  contract- 
ing parties  that  the  provision  was  for  his 
benefit.  Gulf  Compress  Co.  v.  Harris,  Cort- 
ner,  &  Co.  24:  399,  48  So.  477,  158  Ala.  343. 
Public  contracts. 

Contract  to   supply  water   for   fire  depart- 
ment, see  Waters,  381-401. 
See   also   supra,   85,   87. 

94.  A  school  district  may  maintain  an 
action  to  enforce  a  contract  made  by  the 
municipality  with  a  water  company  for  the 
furnishing  of  a  water  supply  to  it.  Inde- 
pendent School  Dist.  V.  Le  Mars  City  Wa- 
ter &  Light  Co.  10:  859,  107  N.  W.  944,  131 
Iowa,  14. 

95.  A  consumer  may  maintain  a  suit 
to  compel  a  water  company  to  furnish 
water  at  the  rates  stipulated  in  the  con- 
tract between  the  company  and  the  munic- 
ipality, made  at  the  time  the  right  to  lay 
mains  in  the  streets  was  granted  to  the 
company.  Pond  v.  New  Rochelle  Water  Co. 
i:  958,  76  N.  E.  211,  183  N.  Y.  330. 

(Annotated) 

96.  A  city  ordinance,  which  is  a  contract 
between  the  city  and  a  quasi  public  corpora- 
tion, and  which  fixes  terms  upon  which  the 
said  corporation  shall  supply  gas  and  elec- 
tricity to  inhabitants  of  the  city,  will  be 
enforced  in  favor  of  the  inhabitants  of  that 
city.  Henderson  v.  Shreveport  Gas  El. 
&  P.  Co.  51 :  448,  63  So.  616,  134  La.  39. 

97.  A  railway  company  that  has  ac- 
cepted the  terms  of  a  city  ordinance  grant- 
ing it  the  right  to  construct,  maintain,  and 
operate  its  railway  upon  the  streets  and 
upon  and  over  certain  viaducts  and  bridges, 
which  ordinance  contains  a  provision  that 
the  company  should  repair  and  keep  in  re- 
pair all  parts  of  such  bridges,  viaducts,  and 
approaches  thereto  so  as  to  be  safe  for 
public  travel,  is  directly  liable  to  one  who 
is  injured  through  the  negligence  of  such 
company  in  permitting  a  sidewalk,  not  in 
any  way  used  by  the  railway  company,  but 
forming  part  of  one  such  viaduct,  to  become 
out  of  repair,  notwithstanding  another  sec- 
tion of  such  ordinance  providing  that  such 
railway  company  shall  respond  to  the  city 
and  save  it  harmless  from  damages  result- 
ing from  the  acts  and  negligence  of  the 
railway  company.  Jenree  v.  Metropolitan 
Street  R.  Co.  39:  1112,  121  Pac.  510,  86  Kan. 
479_  '  (Annotated) 
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3.  Effect  of  assignment. 

(See   also   same  heading   in  Digest   L.R.A. 
1-70.) 

Enforcement    of    covenant,    see    Covenants 

AND  Conditions,  104,  105. 
Action  by  wife's  assignee  against  husband, 

see  Husband  and  Wife,  196. 

98.  Where  a  judgment  has  been  assigned 
by  a  valid  and  unconditional  assignment 
and  the  assignment  entered  on  the  record 
of  the  court,  tlie  sheriff  cannot  be  amerced 
at  the  suit  of  the  assignor  for  failure  to 
levy  and  return  an  execution  on  such  judg- 
ment, on  a  precipe  filed  by*  the  assignor  in 
his  own  name,  and  not  as  agent  or  attorney 
for  the  assignee.  Stein  v.  Scanlan,  42:  895, 
127  Pac.  483,  34  Okla.  801. 

Of  note  or  check. 

99.  The  indorsement  and  delivery  of  a 
promissory  note  after  maturity  operate  as 
an  assignment,  even  though  the  note  be 
treated  as  non-negotiable,  giving  the  in- 
dorsee the  right,  imder  the  statute,  to  sue 
thereon  in  his  own  name.  Southard  v. 
Latham,  50:  871,  138  Pac.  205,  18  N.  M.  503. 

100.  An  indorsement  by  which  one  "as- 
signs his  interest"  in  a  negotiable  note 
does  not  permit  the  indorsee  to  sue  thereon 
in  his  own  name,  where  the  statute  per- 
mitting such  sviits  by  assignees  of  choses 
in  action  does  not  apply  to  such  notes. 
Gale  v.  Mayhew,  29:  648,  125  N.  W.  781,  161 
Mich.  96. 

101.  The  payee  of  a  check  alleged  to  be 
lost,  who  had  indorsed  it  and  delivered  it 
to  a  stranger  in  payment  of  a  debt  has  suf- 
ficient interest  to  be  entitled  to  maintain  an 
action  against  the  maker  for  its  amount. 
Smith  v.  Xelson,  24:  644,  65  S.  E.  261,  83  S. 
C.  294.  (Annotated) 

102.  One  who  has  drawn  from  a  bank, 
and  converted  to  his  own  use,  funds  against 
which  he  had  drawn  a  prior  check,  cannot 
escape  liability  to  the  payee  for  its  amount, 
in  case  it  is  lost,  because  the  payee  had  as- 
signed and  transmitted  it  by  mail  to  a 
stranger,  on  the  theory  that  such  proceed- 
ing operated  to  assign  the  deposit  against 
which  it  was  drawn.  Smith  v.  Nelson,  24: 
644,  65  S.  E.  261,  83  S.  C.  294. 

4.  On  matters  of  public  right. 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 

By  attorney  general,  see  Attorney  Geneb- 

AL,    4-9. 
Who   may   maintain   writ   of   certiorari   to 

review  decree  in  suit  to  enjoin  liquor 

nuisance,   see   Cebtiobabi,   13-15. 
Who   may   have   remedy   against   nuisance, 

see  Nuisance,  II.  a. 
Right  of  state  to  sue,  see  State,  10-16. 
See  also  supra,  37,  38. 

By  county. 

103.  An  action  to  compel  removal  of  an 
obstruction  to  the  operation  of  a  county 
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drawbridge  is   within   a  statute  permitting 
actions  to  be  brought  in  the  name  of  the 
count}'.      Lenoir    Countv    v.    Crabtree,    39: 
1213,  74  S.  E.  105,  158  N.  C.  357. 
By  state. 

104.  The  state,  through  its  attorney  gen- 
eral, may  apply  to  the  supreme  court  for 
an  injunction  to  restrain  the  consummation 
of  a  conspiracy  to  violate  the  election  laws 
by  padding  registration  lists,  permitting  re- 
peating and  falsifying  returns.  People  ex 
rel.  Miller  v.  Tool,  6:  822,  86  Pac.  224,  35 
Colo.  225. 

By  private  person  generally. 

105.  Persons  who  have  an  individual  in- 
terest in  the  enforcement  of  a  public  right 
may  sue  to  enforce  it  without  joining  the 
Attorney-General.  W.  H.  Chaplin  &  Co.  v. 
Westminster,  4  B.  R.  C.  618,  [1901]  2  Ch. 
329.  Also  Reported  in  70  L.  J.  Ch.  N.  S. 
679,  65  J.  P.  661,  49  Week.  Rep.  586,  85 
L.  T.  N.  S.  88,  17  Times  L.  R.  576. 

106.  Before  a  private  individual  can  insti- 
tute a  proceeding  to  protect  the  rights  of 
the  public,  it  should  appear  to  the  court 
that  either  the  district  attorney,  or  the  at- 
torney general,  had  refused  to  act.  People 
ex  rel.  Graves  v.  District  Court,  13:  768,  86 
Pac.  87,  37  Colo.  443. 

107.  An  action  may  be  brought  by  pri- 
vate citizens  for  the  redress  of  a  public 
wrong  consisting  of  the  padding  of  a  cen- 
sus enumeration  for  the  purpose  of  making 
it  appear  that  a  city  had  a  population  large 
enough  to  enable  saloon  keepers  to  obtain 
a  license  by  getting  the  consent  of  a  bare 
majority  of  the  voters,  where  the  policy  of 
the  state,  manifested  in  its  statutory  law, 
is  to  give  the  individual  citizen  the  freest 
and  fullest  opportunity  to  question  the  le- 
gality of  proceedings  setting  the  liquor  laws 
in  operation.  Semones  v.  Needles.  14:  1156, 
114  N.  W.  904,  137  Iowa,  177.     (Annotated) 

108.  A  private  citizen  cannot,  in  view 
of  U.  S.  Rev.  Stat.  §  919.  providing  that 
all  suits  arising  under  the  postal  laws  shall 
be  brought  in  the  name  of  the  United 
States,  maintain  a  suit  in  his  own  name 
for  the  penalty  provided  by  §  3982,  for 
establishing  a  private  express  to  carry  let- 
ters or  packets,  notwithstanding  §  4059, 
providing,  that  all  penalties  imposed  for 
violation  of  law  affecting  the  Postoffice  De- 
partment shall  be  recovered,  one  half  to 
the  use  of  the  person  informing,  and  the 
other  half  to  be  paid  into  the  Treasury. 
Williams  v.  Wells,  Fargo,  &  Co.  Express, 
35:  1034,   177   Fed.   352,   101   C.   C.   A.   328. 

109.  When  a  public  service  is  undertaken 
by  a  corporation  exercising  public  fran- 
chises, and  duties  to  individuals  are  imposed 
upon  the  corporation  by  law,  such  individ- 
uals may  maintain  actions  for  special  in- 
juries to  them,  resulting  proximately  from 
the  negligence  of  the  corporation  in  failing 
to  perform  the  duties,  where,  under  the  cir- 
cumstances of  the  negligence,  the  injury 
should  reasonably  have  been  contemplated, 
and  the  plaintiffs  are  not  in  fault.  Wood- 
bury V.  Tampa  Waterworks  Co.  21:  1034,  49 
So.  556,  57  Fla.  243. 
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110.  An  owner  of  city  property,  who  feels 
that  it  is  about  to  be  injured  by  the  erec- 
tion of  a  building  near  it,  and  that  the  risk 
of  loss  by  lire  will  be  materially  increased, 
may  maintain  an  action  to  compel  strict 
conformity  with  valid  building  regulations 
of  the  city.  O'Bryan  v.  Highland  Apart- 
ment Co.  15:  419,  108  S.  W.  257,  128  Ky.  282. 

111.  A  private  citizen  not  shown  to  be 
prejudiced  by  a  grant  from  the  state  can- 
not maintain  a  suit  under  a  statute  pro- 
viding that  the  commonwealth,  or  any  other 
person,  desiring  to  repeal  a  grant  of  land 
because  obtained  by  fraud,  or  contrary  to 
law,  or  to  the  prejudice  of  such  party's 
equitable  right,  may  file  a  bill  in  equity 
for  that  purpose.  Meredith  v.  Triple  Is- 
land Gunning  Club,  38:  286,  73  S.  E.  721, 
113   Va.   80. 

—  injunction  suits. 

See  also  supra,  41;    infra,   117,   125-136. 

112.  Injunction  will  not  lie  at  the  suit  of 
an  individual  against  criminal  or  immoral 
acts  unconnected  with  a  violation  of  pri- 
vate right.  Campbell  v.  Jackman,  27:  288, 
118  N.  W.  755,  140  Iowa,  475. 

113.  One  injured  by  a  monopoly  in  contra- 
vention of  a  state  statute  cannot  maintain  a 
suit  for  an  injunction,  where  a  section  of  the 
statute  authorizes  such  suit  to  be  brought 
l^y  the  attorney  general.  National  Fire- 
proofing  Co.  V.  Mason  Builders'  Asso.  26: 
148,  169  Fed.  259,  94  C.  C.  A.  535. 

114.  Publishers  of  school  books  cannot 
enjoin  discontinuance  in  a  particular  school 
of  the  books  published  by  them  because  the 
school  board  has  not  complied  with  the  pro- 
visions of  the  statute  in  making  the  change, 
where  they  have  no  contract  with  the  pa- 
trons of  such  school  to  furnish  it  with  their 
books.  Allyn  v.  Louisville  School  Board, 
19:  1003,  115  S.  W.  206,  131  Ky.  324. 

(Annotated) 
By  voters. 

115.  A  citizen  and  elector  has  an  inherent 
right  to  institute  a  proceeding  to  question 
the  eligibility  of  a  candidate  for  election 
to  public  office  to  hold  the  office  which  he 
seeks.  State  ex  rel.  Reynolds  v.  Howell, 
41:  1119,  126  Pac.  954,  70  Wash.  467. 

116.  A  citizen  and  voter  of  a  municipal 
corporation  has  sufficient  interest  in  the  re- 
sult of  a  municipal  election  to  be  entitled  to 
maintain  an  action  to  compel  the  canvass- 
ing of  the  vote.  State  ex  rel.  Harvey  v. 
Mason,  9:  1221,  88  Pac.  126,  45  Wash.  234. 

117.  A  citizen  and  elector  may  institute 
a  proceeding  to  enjoin  the  secretary  of 
state  from  certifying  to  the  various  county 
auditors  the  names  of  candidates  for  nomi- 
nation for  the  office  of  United  States  Sena- 
tor for  the  purpose  of  having  such  names 
placed  upon  the  general  election  ballots, 
where  it  is  alleged  that  the  statute  in  pur- 
suance of  which  certain  certifications  would 
be  made  is  unconstitutional  and  void,  and  he 
has  requested  such  proceeding  to  be  insti- 
tuted by  the  attorney  general,  and  the  lat- 
ter has  refused  such  request.  State  ex  rel. 
McCue  V.  Blaisdell,  24:  465,  118  N.  W.  141,  | 
18  X    D    55 
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By  unsuccessful  candidate  for  office. 

118.  If  one  who  is  ineligible  has  received 
the  majority  of.  votes  in  a  primary  election, 
his  right  to  hold  office  cannot  be  tested  in 
a  suit  brought  by  an  unsuccessful  candi- 
date, seeking  to  be  declared  entitled  to  the 
office,  but  the  question  of  his  eligibility 
must  be  tested  in  a  suit  brought  in  the 
name  of  the  state.  Roussel  v.  Dornier,  39: 
826,  57  So.  1007,  130  La.  367. 

By  taxpayer. 

Action  for  failure  to  supply  water  for  ex- 
tinguishment of  fires,  see  Waters,  381- 
401. 

119.  A  resident  taxpayer  cannot  main- 
tain an  action  to  annul  an  independent 
school  district  for  irregularity  in  organiza- 
tion, if  the  proceedings  purported  to  be  un- 
der color  of  law.  Crabb  v.  Celeste  Inde- 
pendent School  Dist.  39:  601,  146  S.  W.  528, 
105  Tex.  194. 

120.  Residents  and  taxpayers  in  a  school 
district,  being  patrons  of  a  free  school 
therein,  suing  for  themselves  and  all  others 
similarly  circumstanced,  may  sue  to  annul 
as  unauthorized  and  void  a  lease  of  a  school 
lot  for  the  production  of  oil  and  gas,  made 
by  the  board  of  education  thereof.  Herald 
V.  Board  of  Education,  31:  588,  65  S.  E.  102, 
65  W.  Va.  765. 

121.  A  taxpayer  of  a  municipality  may 
maintain  an  action  to  test  the  validity  of 
contracts  awarded  upon  bids,  where  only 
those  of  persons  employing  union  labor  were 
considered.  Miller  v.  Des  Moines,  23:  815, 
122   N.  W.  226,   143   Iowa,  409. 

122.  To  entitle  a  taxpayer  to  a  judgment 
in  an  action  brought  by  him  against  the 
officers  of  a  municipal  corporation  to  re- 
cover into  the  city  treasury  funds  alleged 
to  have  been  wasted  by  the  officials,  and 
for  the  recovery  of  which  the  proper  law 
officer  of  the  municipality  refused  to  bring 
an  action,  it  must  appear  that  the  munici- 
pality could  have  maintained  the  action  in 
the  iirst  instance.  Cathers  v.  Moores,  14: 
298,  110  N.  W.  689,  78  Neb.  13. 

123.  A  resident  taxpayer  of  a  municipal 
corporation  may  maintain  an  action  against 
its  officers,  who  have  squandered  or  dissi- 
pated its  funds,  or  paid  them  out  for  an 
unlawful  or  unauthorized  purpose,  to  recover 
such  funds  for  the  use  and  benefit  of  the 
corporation,  where  its  proper  law  officer 
neglects  and  refuses  to  prosecute  such  an 
action.  Cathers  v.  Moores,  14:  298,  110  N. 
W.  689,  78  Neb.  13.  (Annotated) 

124.  A  taxpayer  who  has  full  knowledge 
of  the  allowance  of  a  claim  by  the  munici- 
pal authorities,  and  is  afforded  an  opportu- 
nity to  appeal  from  such  allowance,  and 
fails  to  avail  himself  of  that  remedy,  is  not 
thereafter  entitled  to  maintain  an  equitable 
action  against  tlie  officers  of  the  municipal- 
ity to  recover  the  money  disbursed  upon 
such  allowance.  Cathers  v.  Moores,  14:  298, 
110  N.  W.  689,  78  Neb.  13, 

—  injunction  suits. 

See  also  supra,  112-114;  Injttnction,  I.  j. 

125.  A  taxpayer  cannot  enjoin  the  con- 
struction of  a  bridge  by  the  city  on  the 
ground  tiiat  it  will  cross  navigable  waters 
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of  the  United  States,  and  that  no  permis- 
sion from  it  or  from  the  state  corporation 
having  control  of  the  port  has  been  secured. 
Kiernan  v.  Portland,  37:  332,  111  Pac.  379, 
57  Or.  454. 

126.  A  taxpayer  has  not  such  an  inter- 
est in  a  suit  to  enjoin  the  holding  of  an 
election  to  recall  the  mayor  of  a  city  of 
the  first  class,  in  pursuance  of  the  provi- 
sions of  its  charter,  as  will  entitle  him  to 
prosecute  such  suit  as  a  complainant.  Mc- 
Alester  v.  Millwee,  40:  576,  122  Pac.  173, 
31  Okla.  620. 

127.  Taxpayers  of  the  city  have  such  an 
interest  in  the  municipal  funds  arising  from 
taxation  that  they  may  enjoin  the  creation 
of  illegal  debts  by  the  corporation,  or  their 
payment.  Renfroe  v.  Atlanta,  45:  1173,  78 
S.   E.   449,   140   Ga.   81. 

128.  A  taxpayer  in  a  city  can  properly 
maintain  a  bill  to  restrain  public  officials  of 
the  city  from  paying  out  public  moneys 
upon  a  void  and  unauthorized  contract.  An- 
derson V.  Fuller,  6:  1026,  41  So.  684,  51  Fla. 
380. 

129.  A  resident  taxpayer  owning  prop- 
erty within  an  incorporated  village,  subject 
to  be  taxed  for  the  support  of  the  revenues 
of  the  village,  has  legal  capacity  to  main- 
tain for  himself  and  on  behalf  of  the  village, 
an  action  against  the  municipal  authorities 
to  enjoin  the  unauthorized  expenditure 
of  the  village  funds,  there  being  no  solicitor 
or  other  legal  counsel  whose  duties  require 
him,  in  the  name  of  the  corporation,  to 
apply  to  a  court,  to  restrain  such  illegal 
use.  Pierce  v.  Hagans,  36:  i,  86  N.  E.  519, 
79  Ohio  St.  9.  (Annotated) 

130.  A  citizen  of  a  municipal  corporation 
cannot,  in  the  absence  of  fraud,  maintain 
an  action  to  prevent  the  payment  of  money 
on  an  improvement  contract  which  is  al- 
leged to  have  been  defectively  performed, 
but  which  was  within  the  contracting  pow- 
er of  the  municipality,  until  he  has  first 
presented  the  matter  to  the  governing  body 
of  the  municipality.  Merrimon  v.  Southern 
Paving  &  Constr.  Co.  8:  574,  55  S.  E.  366, 
142  N.   C.  539.  (Annotated) 

131.  To  entitle  a  citizen  to  maintain  an 
action  to  enjoin  further  payments  on  an 
improvement  contract  because  of  lack  of 
opportunity  to  present  the  matter  to  the 
board  of  aldermen,  for  want  of  meetings, 
he  must  attempt  to  secure  a  call  of  a  meet- 
ing by  those  authorized  to  make  it.  Merri- 
mon V.  Southern  Paving  &  Constr.  Co. 
8:  574,  55  S.  E.  366,  142  N.  C.  539. 

132.  A  resident  taxpayer  of  a  municipal- 
ity may  maintain  an  action  to  restrain  the 
performance  of  an  illegal  contract  for  the 
installation  of  a  heating  and  ventilating 
system  in  a  proposed  public  building,  al- 
though he  shows  no  special  private  inter- 
est. Hannan  v.  Board  of  Education,  30: 
214,  107  Pac.  646,  25  Okla.  372. 

133.  A  resident  taxpayer  of  a  city,  al- 
though he  shows  no  special  private  inter- 
est, may,  in  behalf  of  himself  and  all  others 
similarly  situated,  invoke  the  interposition 
of  equity  to  restrain  the  carrying  into  ef- 
fect of  an  invalid  contract  for  street  im- 
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provements,  and  such  suit  is  not  premature 
because  commenced  before  the  passage  of 
the  assessment  ordinance  and  the  creation 
thereby  of  a  lien  against  his  property.  EI  ; 
Reno  V.  Cleveland-Trinidad  Paving  Co.  27: 
650,  107  Pac.  163,  25  Okla.  648. 

134.  Under  a  statute  providing  that  an 
injunction  may  be  brought  to  restrain  a 
city  from  letting  an  unauthorized  contract 
for  paving  a  street,  by  any  person  whose 
property  is  or  may  be  affected  by  the  tax 
or  assessment  levied  by  reason  thereof,  or 
whose  burden  as  a  taxpayer  may  be  in- 
creased, a  property  owner  not  affected  by 
the  special  assessments  for  such  paving, 
but  whose  burden  as  a  taxpayer  will  be 
increased  by  reason  of  paving  the  inter- 
sections of  the  streets,  may  maintain  a 
suit  to  enjoin  the  city  from  proceeding  to 
let  such  contract.  Pollock  v.  Kansas  City, 
42:  465,  123  Pac.  985,  87  Kan.  205. 

135.  Residents  and  taxpayers  in  a  school 
district,  being  patrons  of  a  free  public 
school  therein,  suing  for  themselves  and 
all  others  similarly  circiunstanced,  may 
enjoin  the  use  of  a  school  lot  for  the  pro- 
duction of  oil  and  gas,  under  an  unauthor- 
ized and  void  lease  made  by  board  of  edu- 
cation thereof.  Herald  v.  Board  of  Educa- 
tion, 31 :  588,  65  S.  E.  102,  65  W.  Va.  765. 

136.  Taxpayers  who  own  springs  connect- 
ed with  a  common  reservoir  of  mineral 
water  have  sufficient  interest  in  the  preser- 
vation of  the  public  rights,  apart  from  mere 
private  relief  which  they  may  secure  as 
individuals,  to  be  entitled  to  maintain  an 
action  to  enforce  a  statute  forbidding  the 
pumping  of  the  water  and  gas  for  sale 
through  wells  connected  with  such  reservoir 
to  the  injury  of  public  interests,  where  the 
pumping  results  in  a  waste  of  an  important 
and  valuable  natural  product,  imperils  the 
value  of  a  large  amount  of  property,  and  in- 
terferes with  a  just  and  reasonable  use  by 
all  members  of  the  community  of  a  common 
supply  of  the  natural  product,  and  tends  to 
precipitate  disputes  and  litigation.  Ha- 
thorn  V.  Natural  Carbonic  Gas  Co.  23:  436, 
87  N.  E.  504,  194  N.  Y.  326. 

5.  In  representative  capacity. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

In   action   on   contracts,   see   supra,    59-63. 

Assignee  for  creditors,  see  Assignment  fob 
Creditors,  III.  b,  3. 

In  proceeding  for  dissolution  of  corpora- 
tion, see  Corporations,  395-398. 

Suits  on  behalf  of  incompetent  persons,  see 
Incompetent   Persons,   V. 

See  also  kifra,  149,  150. 

137.  An  action  to  recover  compensation 
for  care  furnished  by  a  hospital  is  properly 
brought  in  the  name  of  its  treasurer.  Napa 
State  Hospital  v.  Dasso,  18:  643,  96  Pac. 
355,  153  Cal.  698. 
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138.  A  bank  having  a  right,  under  the 
statute,  to  pay  the  taxes  assessed  on  its 
stock,  may  maintain  an  action  in  its  own 
name  to  recover  back  money  illegally  ex- 
acted as  taxes.  State  Nat.  Bank  v.  Mem- 
phis, 7:  663,  94  S.  W.  606,  116  Tenn.  641. 
Suits    by    personal    representative    or 

heir. 
Action   on    behalf   of   estate,   generally,   see 

EXECUTOBS    ANO    ADMI>'ISTBAT0BS,     III. 

a. 

Disregarding  official  title  as  surplusage,  see 
Pleading,  178. 

139.  The  administrator,  and  not  the  sur- 
viving husband,  of  a  woman,  is  the  proper 
person  to  bring  an  action  to  recover  assets 
iiUeged  to  have  been  transferred  by  her  in 
fraud  of  the  husband's  rights.  Wright  v. 
Holmes,  3:  769,  62  Atl.  507,  100  Me.  508. 

140.  A  cause  of  action  for  injury  to  real 
estate  by  the  giving  way  of  the  wall  of  a 
reservoir,  which  crushes  the  house  and  kills 
its  owner,  is  in  the  administrator,  and  not 
in  the  heir  at  law,  where  the  injury  began 
before  or  at  the  instant  of  death,  although 
it  was  not  completed  until  afterwards. 
Mast  V.  Sapp,  5:  379,  53  S.  E.  350,  140  N.  C. 
533. 

141.  The  next  of  kin  of  a  decedent  have  no 
standing  in  a  court  of  equity  to  maintain  an 
action  to  impress  a  trust  upon  property  al- 
leged to  belong  to  the  estate  of  their  deced- 
ent, as  such  action  can  be  brought  only  by 
the  duly  appointed  personal  representative 
of  the  deceased,  except  in  case  the  personal 
representative  is  derelict  in  the  perform- 
ance of  his  duty,  in  which  case  the  next  of 
kin  may  maintain  the  action,  joining  the 
administrator  as  a  party  defendant.  Bu- 
chanan V.  Buchanan  (N.  J.  Err.  &  App. ) 
22:  454,  71  Atl.  745,  75  X.  J.  Eq.  274. 

142.  The  next  of  kin  of  a  decedent  may 
maintain  a  bill  in  equity  for  the  appoint- 
ment of  a  receiver  .to  conserve  the  property 
alleged  to  belong  to  the  estate  of  their 
decedent  until  an  administrator  of  the 
estate  shall  have  been  appointed  and  the 
true  ownership  of  the  property  determined 
by  judicial  decision,  where  it  appears  that 
the  decedent  was  a  member  of  a  firm,  and 
that  assets  existed  at  his  death,  the  owner- 
ship of  which  is  claimed  by  the  remaining 
partner,  as,  in  such  case,  the  inference  is 
that  decedent's  estate  is  entitled  to  a  shara 
of  such  assets.  Buchanan  v.  Buchanan  (N. 
J.  Err.  &  App.)  22:  454,  71  Atl.  745,  75  N. 
J.  Eq.   274.  (Annotated) 

h.  Joinder. 

{See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Joinder  of  causes  of  action,  see  Action  or 
Suit,  II.  d. 

Raising  objection  of  misjoinder  for  first 
time  on  appeal,  see  Appeal  and  Error, 
732,  733. 

Error  in  failing  to  dismiss  suit  for  misjoin- 
der of,   see   Appeal  and  Ebi»or,   1050. 

Joinder  of,  in  attachment,  see  Attachment, 
45. 
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Husband  and  wife,  see  Husband  and  Wife, 
III.  c. 

In  action  by  wife,  see  Husband  and  Wife, 
168-170. 

Effect  of  making  mortgagors  parties  to  suit 
by  mortgagee  on  insurance  policy  in- 
valid as  to  them,  see  Insurance,  871. 

Waiver    of    misjoinder,    see    Pleading,    50. 

143.  Heirs  whose  interests  in  a  remain- 
der are  identical  may  join  in  an  action  to 
hold  the  estate  of  the  life  tenant  answer- 
able for  the  cost  of  repairs  which  the  life 
tenant  should  have  made  upon  the  prop- 
erty. Prescott  V.  Grimes,  33:  669,  136  S. 
W .  206,  143  Ky.  191. 

144.  Tenants  in  common  need  not  join  in 
a  suit  in  ejectment  to  recover  possession  of 
lands,  although  they  may  do  so  if  they  so 
desire.  De  Bergere  v.  Chaves,  51:  50,  93 
Pac.  762,  14  N.  M.  352. 

145.  Stockholders  of  a  corporation  who 
have  been  induced  by  fraud  to  part  with 
their  stock  to  a  director  at  less  than  its 
value  may  join  in  a  suit  to  compel  him  to 
account  for  the  profit  made  by  him  in  the 
transaction,  where  the  statute  provides  that 
all  persons  having  an  interest  in  the  sub- 
ject of  the  action,  and  in  obtaining  the 
relief  demanded,  may  be  joined  as  plain- 
tiffs. Black  V.  Simpson  46:  137,  77  S. 
E.   1023,   94   S.   C.   312.  (Annotated) 

146.  Causes  of  action  in  favor  of  a  man 
and  his  intended  wife,  because  of  a  carrier's 
neglect  to  deliver  her  baggage  in  time  for 
the  wedding,  cannot  be  joined  in  one  suit. 
Eller  V.  Carolina  k  W.  R.  Co.  3:  225,  52  S. 
E.   305,   140   N.  C.   140. 

147.  One  who,  in  renting  land,  reserves  a 
share  of  the  crop  as  rent,  may  join  with 
the  tenant  in  an  action  for  damages  against 
one  from  whom  the  tenant  purchased  seed 
which  proves  to  be  worthless,  by  reason  of 
which  the  crop  was  lost.  Fuhrman  v.  In- 
terior Warehouse  Co.  37:  89,  116  Pac.  666, 
64  Wash.   159. 

148.  A  landlord  who  is  to  receive  a  share 
of  the  crops  as  rent  may  maintain  an  ac- 
tion without  joining  the  tenant,  and  recover 
from  a  railroad  company  which  unlawfully 
obstructed  a  river,  resulting  in  flooding  the 
land,  and  injuring  and  destroying  part  of 
the  crops  thereon,  the  damage  to  his  share 
thereof.  Missouri  P.  R.  Co.  v.  Savers,  27: 
168,  107  Pac.  641,  82  Kan.  123. 

14!).  A  ditch  company  may  sue  to  protect 
the  rights  of  its  consumers  to  waters  of  a 
stream,  without  joining  them  as  parties 
plaintiff  in  the  action.  Sterling  v.  Pav/nee 
Ditch  Extension  Co.  15:  238,  94  Pac.  339,  42 
Colo.  421. 

150.  In  an  action  brought  by  an  attor- 
ney as  trustee  to  recover  from  a  bank  a 
sum  collected  by  him  for  clients  and  de- 
posited therein,  the  beneficiaries  are  prop- 
er parties  as  coplaintiffs.  Cunningham  v. 
Bank  of  Nampa,  10:  706,  88  Pac.  975,  13 
Idaho,   167. 

151.  One  who,  in  deeding  lots  in  a  tract, 
placed  covenants  in  the  deeds  for  the  bene- 
fit of  the  grantees,  may  join  in  a  suit  with 
one  of  them  to  enforce  compliance  with  the 
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covenant  by  other  lot  owners,  although  he 
has  parted  with  all  interest  in  the  lots. 
Riverbank  Iinprov.  Co.  v.  Bancroft,  34: 
730,  95  X.  E.  21G,  209  Ma.ss.  217. 

152.  Where  a  contract  of  insurance  is 
taken  out  by  a  partnership  composed  of 
several  members  and  the  administrator  of 
a  deceased  member,  who  continued  the 
share  and  assets  of  his  decedent  in  the 
partnership,  the  firm  business  going  on  in 
the  firm  name  as  before,  on  a  building 
owned  by  the  partnership,  the  legal  title  to 
which  is  in  the  members  and  the  heirs  of 
the  deceased  member,  it  is  not  a  misjoinder 
of  plaintiffs  for  the  administrator  to  join 
the  other  members  in  a  suit  in  the  name 
of  all,  as  partners,  on  the  policy  to  re- 
cover the  loss  from  destruction  of  the  house 
by  fire.  Scott  v.  Dixie  F.  Ins.  Co.  40:  152, 
74  S.  E.  659,  70  W.  Va.  533. 
Injunction  or  abatement  suits. 

153.  Upper  riparian  owners  whose  lands 
will  be  injured  by  the  maintenance  of  a 
dam  lower  down  the  stream  may  join  in  a 
bill  in  equity  to  abate  the  dam.  Cloyes  v. 
Middlebury  Electric  Co.  11:  693,  66  Atl. 
1039,  80  Vt.  109. 

154.  A  mortgagor  and  mortgagee  of  prop- 
erty for  the  benefit  of  which  a  building 
restriction  has  been  imposed  upon  neigh- 
boring property  may  join  in  a  suit  to  en- 
join violation  of  the  covenant.  Stewart  v. 
Finkelstone,  28:  634,  92  N.  E.  37,  206  Mass. 
28. 

II.  Defendants. 

a.  Proper  and  necessary  parties. 

1.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Effect  of  dismissal  as  to  one  codefendant, 
see  Continuance  and  Adjournment, 
4;  Dismissal  ok  Discontinuance,  15, 
16. 

On  revival  of  action  against  husband  and 
wife  in  name  of  wife's  heirs  after  her 
death,  see  Abatement  and  Revival,  34. 

Consolidation  of  actions  against  different 
defendants,  see  Action  or  Suit,  II.  b. 

On  appeal,  see  Appeal  and  Error,  114,  115. 

First  raising  question  as  to,  on  appeal,  see 
Appeal  and  Error,  735. 

Remanding  case  for  lack  of  parties  defend- 
ant, see  Appeal  and  Error,  1616. 

Action  against  unincorporated  voluntary 
association,  see  Associations,  3-6. 

In  action  for  usurpation  of  corporate  fran- 
chise, see  Corporations,  5. 

In  eminent  domain  proceedings,  see  Emi- 
nent Domain,   135. 

Estoppel  to  set  lack  of  proper  parties,  see 
Estoppel,   215. 

In  action  against  membership  of  trade  \m- 
ion,  see  Labor  Organizations,  7. 

In  mandamus  proceeding,  see  Mandamus, 
107-110. 

In  proceeding  to  enforce  mechanics'  lien,  see 
Mechanics'  Liens,  89-91. 
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Demurrer  for  defect  of  parties  defendant, 
see  Pleading,  566,  595. 

Party  to  proceeding  to  fill  vacancy  in  trus- 
teeship, see  Trusts,  68. 

155.  Failure  to  make  the  detective  who 
did  the  shadowing  a  party  to  an  action  to 
recover  damages  for  a  conspiracy  openly  to 
shadow  a  person  will  not  prevent  a  recovery 
against  the  employer.  Schultz  v.  Frankfort 
Marine  Acci.  &  Plate  Glass  Ins.  Co.  43:  520, 
139  N.  W.  386,  151  Wis.  537. 

156.  The  efl'ect  of  a  judgment  enjoining  a 
city  from  levying  taxes  for  the  payment  of 
public-improvement  bonds  upon  bondhold- 
ers who  were  not  parties  to  the  action 
should  not  be  determined  in  a  proceeding  in 
which  the  taxpaying  property  owners  are 
not  represented.  Mever  v.  San  Francisco, 
10:  110,  88  Pac.  722,  'l50  Cal.   131. 

167.  The  contractor  for  a  sidewalk  who 
has  received  his  pay  from  the  municipality 
is  not  a  necessary  party  to  a  suit  by  the 
abutting  owner  to  set  aside  an  assessment 
against  his  property,  because  the  walk  was 
worthless.  Eierman  v.  Milwaukee,  27: 
1085,   126  N.  W.  53,  142  Wis.  606. 

JoS.  Neither  a  record  title  holder  of  cor- 
porate stock  who  has  assigned  his  certifi- 
cate thereof,  nor  the  assignee  of  such  cer- 
tificate, who  has  sold  same,  nor  the  agent 
of  the  former,  are  indispensable  parties  to 
an  action  bj'  the  assignee  of  the  purchaser 
from  the  original  assignee,  to  compel  the 
corporation  to  transfer  the  stock  upon  its 
books,  the  absence  of  whom  will  require  re- 
versal of  a  decree  rendered  therein.  O'Xeil 
V.  Wolcott  Mining  Co.  27:  200,  174  Fed. 
527,  98  C.  C.  A.  309. 

159.  An  assignee  of  salary  of  a  police 
officer  before  it  has  been  earned  is  not  a 
necessary  party  to  a  proceeding  to  compel 
the  city  authorities  to  pay  the  salary  to  the 
officer  after  it  has  become  due,  since,  the 
assignment  being  void,  the  assignee  has  no 
interest  to  be  protected.  Schmidt  v.  Dool- 
ing,  36:  881,  140  S.  W.  197,  145  Ky.  240. 
Injunction. 

See   also   infra,   167,   187,   191,   195. 

160.  Water  companies  owning  respective- 
ly the  intake  at  a  river,  and  water  mains 
extending  therefrom,  are  not  necessary  par- 
ties to  an  action  brought  to  restrain  the 
company  controlling  the  mains  at  a  point 
where  they  reach  the  state  line,  from  trans- 
porting water  to  points  outside  the  state, 
where  the  latter  company  has  power  at  its 
option,  unless  restrained  by  injunction,  to 
open  the  mains  or  keep  them  closed  at  the 
threatened  point  of  diversion.  McCarter  ex 
rel.  Kummel  v.  Hudson  County  Water  Co. 
14:  197,  65  Atl.  489,  70  N.  J.  Eq.  695. 

—  numerous  parties. 

161.  The  court  may  issue  an  injunction 
against  the  members  of  a  voluntary  asso- 
ciation, although  all  are  not  served  with 
procesS;  or  brought  before  the  court,  where 
the  membership  is  very  large,  and  sufficient 
members  are  brought  before  the  court  to  rep- 
resent tl^e  various  interests.  Evenson  v. 
Spaulding,  9:  904,  150  Fed.  517,  82  C.  C.  A. 
263. 
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162.  Members  of  an  unincorporated  labor 
union  who  are  too  numerous  to  be  made  in- 
dividually parties  to  a  suit  to  enjoin  a 
strike  may  be  brought  before  the  court  by 
joining  as  parties  defendant  persons  who 
are  and  who  are  alleged  to  be  proper  repre- 
sentatives of  the  class,  describing  it,  to 
which  the  members  belong.  Reynolds  v.  Da- 
vis, 17:  162,  84  N.  E.  457,  198  Mass.  294. 

3.  State;    municipality;    officers;    arhi- 
trators. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

State. 

Liability  of  state  to  suit,  see  State,  17-32. 
Municipality. 

Municipality  as  party  plaintiff,  see  supra, 
34-36. 

163.  A  village  which  owns  a  system  of 
water  supply  is  a  proper  party  to  a  bill  by 
the  state  board  of  health  to  enforce  its  or- 
der forbidding  the  furnishing  of  the  supply 
for  domestic  purposes.  State  Bd.  of  Health 
v.  St.  Johnsbury,  23:  766,  73  Atl.  581,  82 
Vt.  276. 

Officers. 

Census  taker  as  necessary  party  to  suit 
to  correct  alleged  fraudulent  enumera- 
tion made  by  him,  see  Costs  and  Fees, 
3. 

Liability  of  state  officer  to  suit,  see  State, 
17-32. 

164.  The  sheriff  who  made  a  sale  under 
execution,  or  his  successor  in  office,  is  a 
necessary  party  in  a  proceeding  to  correct 
a  deed  which  names  a  partnership  as 
grantee,  rather  than  the  members  who  com- 
pose it.  Spaulding  Mfg.  Co.  v.  Godbold, 
29:  282,  121  S.  VV.  1063,  92  Ark.  63. 

105.  The  clerk  of  a  municipal  corporation 
is  not  a  proper  party  to  a  bill  by  the  state 
board  of  health  to  enforce  an  order  pro- 
hibiting the  furnishing  and  use  of  the 
municipal  water  supply  for  domestic  pur- 
poses, where  he  is  a  mere  recording,  and 
not  an  administrative,  officer.  State  Cd. 
of  Health  v.  St.  Johnsbury,  23:  766,  73  Atl. 
581,  82  Vt.  276. 

166.  Trustees  of  a  municipality,  who  have 
the  management  and  control  of  its  affairs, 
are  proper  parties  to  a  bill  by  the  state 
board  of  health  to  enforce  its  order  against 
the  furnishing  and  use  of  the  municipal 
water  supply  for  domestic  purposes.  State 
Bd.  of  Health  v.  St.  Johnsbury,  23:  766,  73 
Atl.  581,  82  Vt.  276. 

167.  The  duty  imposed  upon  the  attorney 
general  of  a  state  by  the  common  law  and 
statutes,  requiring  him  to  cause  proceedings 
to  be  instituted  against  any  corporation 
whenever  it  shall  have  offended  against  the 
laws  of  the  state,  and  to  enforce  the  rail- 
road rate  law  at  the  instance  of  the  rail- 
road commission,  sufficiently  connects  him 
with  the  enforcement  of  the  statute  to 
make  him  a  proper  party  to  a  suit  to  en- 
join its  enforcement.  Ex  parte  Young,  13: 
932,  28  Sup.  Ct.  Rep.  441,  209  U.  S.  123,  52 
L.  ed.  714. 
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3.  In  actions  on  contract  generally. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.J 

168.  A  surety  on  a  contract  for  the  pur- 
chase of  a  machine  is  not  a  necessary  party 
to  proceedings  by  cross  petition  on  behalf 
of  the  purchaser,  when  sued  by  an  assignee 
on  the  purchase-money  notes,  to  recover 
against  the  seller  for  breach  of  his  warran- 
ty of  the  machine.  First  Nat.  Bank  v. 
Dutcher,  i:  142,  104  N.  W.  497,  128  Iowa, 
413. 

Insurance  cases. 

169.  The  other  members  of  the  class  are 
not  necessary  parties  to  a  suit  by  the  hold- 
er of  a  tontine  policy  of  life  insurance 
against  the  insurer  for  an  accounting  of 
the  amount  due  on  his  policy.  Equitable 
L.  Assur.  Soc.  v.  Winn,  28:  558,  126  S.  W. 
153,  137  Ky.  641. 

Municipal  bonds  or  ivarrants. 

170.  Warrants  issued  by  a  county  cannot 
be  adjudged  invalid  in  a  proceeding  to  which 
the  holders  are  not  parties.  State  ex  rel. 
Reed  v.  Gormley,  3:  256,  82  Pac.  929,  40 
Wash.  601.  (Annotated) 

171.  The  rights  of  bona  fide  holders  of 
public-improvement  bonds  which  are  issued 
in  excess  of  the  authorized  amount,  and 
are  to  be  paid  out  of  assessments  on  prop- 
erty benefited,  should  not  be  determined 
unless  the  interests  of  the  property  owners 
are  represented  in  the  action.  Meyer  v. 
San  Francisco,  10:  no,  88  Pac.  722,  150  Cal. 
131. 

4.  Decedents'  estates. 

(See   also   same   heading   in  Digest  L.R.A. 

1-70.) 

As  to  actions  against  personal  representa- 
tives, generally,  see  Exexjutobs  and 
Administbatoks,  III.  b. 

Concerning  xrills. 

172.  The  executors  are  essential  parties  to 
a  bill  to  construe  the  provisions  of  the  will 
affecting  personal  estate.  Lumpkin  v. 
Lumpkin,  25:  1063,  70  Atl.  238,  108  Md.  470. 

173.  No  election  can  be  compelled  be- 
tween a  devise  and  property  covered  by  the 
will  which  is  alleged  to  belong  to  the  dev- 
isee, in  a  suit  to  which  the  person  to  whom 
the  devise  was  made  is  not  a  party.  Mc- 
Donald V.  Shaw,  28:  657,  121  S.  W.  935,  92 
Ark.  15. 

174.  The  wife  of  one  to  whom  is  be- 
queathed an  interest  in  property  which  may 
be  a  fee  or  an  estate  defeasible  upon  his 
dying  without  issue  is  a  necessary  party  to 
a  bill  to  construe  the  will.  Lumpkin  v. 
Lumpkin,  25:  1063,  70  Atl.  238,  108  Md.  470. 

175.  To  a  proceeding  by  executors  to  de- 
termine whether  or  not  a  legatee  is  en- 
titled to  immediate  possession  of  a  sum 
devised  for  the  purchase  of  an  annuity  for 
him,  the  residuary  legatees  are  not  neces- 
sary parties,  where  the  only  question  in 
which  they  are  interested  is  the  matter  of 
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interest  on  the  bequest,  as  to  which  there 
is  no  dispute  between  them  and  the  annui- 
tant. Parker  v.  Cobe, ,  33 :  978,  94  X.  E. 
476,  208  Mass.  260. 

5.  Receiver;  corporation;  partner;  car- 
rier. 

(See   also  same  heading   in   Digest  L.R.A. 
1-70.) 

Partners. 

176.  An   action  of  tort  may  be  brought 
against  one  member  of  a  partnership  with- 
out  joining   the   others.      Holden    v.    Lynn, 
38:  239,  120  Pac.  246,  30  Okla.  663. 
Corporations. 

177.  The  corporation  is  a  necessary  party 
to  a  suit  by  a  stockholder  to  hold  directors 
liable  for  refusal  to  enforce  contracts  in  its 
fayor  and  to  protect  its  property.  Kelly 
V.  Thomas,  51:  122,  83  Atl.  307,  234  Pa.  419. 

( Annotated ) 
—  stockholders  and  officers  of. 

178.  In  a  suit  against  a  corporation  in 
which  a  discoveiy  is  sought,  some  officer  of 
defendant  may  properly  be  joined  as  a  par- 
ty. Nixon  V.  Clear  Creek  Lumber  Co.  g: 
1255,  43  So.  805,  150  Ala.  602. 

179.  The  stockholders  of  a  corporation 
organized  to  take  over  the  property  of  an- 
other are  not  necessary  parties  to  a  suit 
by  holders  of  stock  in  the  old  corporation 
to  enforce  a  recognition  of  their  rights  by 
the  new  corporation.  Sparrow  v.  E.  Be- 
ment  &  Sons,  10:  725,  105  N.  W.  881,  142 
Mich.  441. 

6.  Trusts. 

(See  also  same   heading   in  Digest  L.R.A. 

1-70.) 

In  suit  to  prevent  dissipation  of  funds  of 
public  charity,  see  State,  16. 

180.  A  statutory  provision  permitting 
trustees  of  an  express  trust  to  sue  without 
joining  the  cestui  que  trust  does  not  apply 
in  case  of  an  attempted  foreclosure  of  a 
deed  of  trust  given  to  secure  the  claims  of 
different  parties,  to  determine  in  whose  inter- 
est an  accounting  is  necessary;  but  all  the 
beneficiaries  should  be  made  parties  to  the 
action.  Mitau  v.  Roddan,  6:  275,  84  Pac. 
145,  149  Cal.  1.  (Annotated) 
Bondholders. 

181.  The  trustee  in  a  railroad  mortgage 
to  secure  bonds  payable  to  bearer  repre- 
sents the  bondholders,  so  that  a  release  of  a 
portion  of  the  property  from  the  mortgage 
may  be  secured  in  a  proceeding  against  him. 
Baltimore  v.  United  R.  &  E.  Co.  16:  1006, 
69  Atl.  436,  108  Md.  64.  (Annotated) 

182.  In  a  suit  in  equity  to  charge  a  debt 
upon  property  encumbered  by  mortgages  to 
secure  large  issues  of  bonds,  in  which  the 
trustees  are  clothed  with  ample  powers  to 
protect  and  enforce  the  rights  of  the  holders 
of  the  bonds,  it  is  unnecessary  to  make  the 
bondholders  parties,  since  the  trustees,  be- 
ing parties,  fully  represent  them.  Billmyer 
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Lumber  Co.  v.  Merchants'  Coal  Co.  26:  1101, 
66  S.  E.  1073,  66  W.  Va.  696. 

7.  Husband  anil   wife. 

(See   also   same   heading   in   Digest   L.R.A. 
1-70.) 

Objecting  for  first  time  on   appeal  to  lack 
of,  see  Appeal  and  Error,  735. 

183.  The  wife  is  not  a  necessary  party 
to  an  action  brought  against  the  husband  to 
procure  a  determination  that  he  holds  the 
title  to  certain  real  estate  as  mortgagee, 
and  not  as  owner.  Stitt  v.  Smith,  13:  723, 
113  N.  W.  632,  102  Minn.  253. 

184.  Nonjoinder  of  the  husband  in  a  suit 
against  a  married  woman  is  waived  by  her 
sufl'ering  a  default  judgment  to  go.  against 
her.  Emery  v.  Kipp,  19:  983,  97  Pac.  17, 
154  Cal.  83. 

185.  The  wife  of  one  who,  with  her  con- 
sent, has  legitimated  his  own  bastard  child, 
is  not  a  necessary  party  to  an  action 
brought  by  the  natural  mother  of  tlie  child 
to  compel  the  father  to  permit  her  to  visit 
it,  where  the  child,  by  the  act  of  the  father, 
was  not  made  an  heir  of  the  wife;  and  it  is 
immaterial  that  she  has  voluntarily  made 
it  her  heir.  Allison  v.  Brvan,  30:  146,  109 
Pac.  934,  26  Okla.  520. 

186.  The  wife  of  one  who,  with  her  con- 
sent, has  legitimated  his  own  bastard  child, 
is  not  a  necessary  party  to  a  contempt  pro- 
ceeding against  the  father  for  failure  to 
comply  with  a  court  order  directing  him 
to  permit  the  natural  mother  of  the  child 
to  visit  it  at  stated  intervals,  where  the 
father,  in  legitimating  the  child,  did  not 
make  it  the  heir  of  his  wife,  although  the 
father  attempts  to  set  up  as  a  defense  to 
the  contempt  proceedings  the  refusal  of  his 
wife  to  permit  him  to  obey  the  order  per- 
mitting visitation.  Allison  v.  Brvan,  30: 
146,  109  Pac.  934,  26  Okla.  520. 
Injunction  suits. 

187.  A  woman  who  enters  into  a  design 
to  enable  her  husband  to  avoid  his  contract 
not  to  engage  in  a  certain  business  by  per- 
mitting him  to  do  so  under  her  name  is  a 
proper  party  to  a  bill  to  enjoin  him  from 
so  doing.  Harris  v.  Theus,  10:  204,  43  So. 
131,  149  Ala.  133. 

S.  Cases  as  to  real  estate. 

(See   also  same   heading   in   Digest  L.R.A. 

1-70.) 

In   eminent   domain    proceedings,   see  Emi- 
nent Domain,  134. 
In  foreclosure  suit,  see  Mortgage,  102-105. 
On  partition,  see  Partition,  II.  a. 

188.  In  the  absence  of  fraud  or  collusion, 
only  the  persons  whose  property  abuts  upon 
or  adjoins  an  alley  are  necessary  parties  to 
a  proceeding  to  close  it.  Henderson  v.  I^x- 
ington,  22:  20,  111  S.  W.  318,  132  Ky.  390. 

189.  Persons  having  a  possible  interest  in 
real   estate   are   proper,  though   not   neces- 
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sary,  parties  to  a  suit  by  one  claiming 
adversely  to  them  against  one  to  whom  he 
has  contracted  to  sell  the  property  to  de- 
termine the  validity  of  the  vendor's  title. 
St.  Peter's  Church  v.  Bragaw,  lo:  633,  56  S. 

E.  688,  144  N.  C.  126. 

190.  That  the  owner  of  the  property  is 
not  a  party  to  the  proceeding  will  not 
deprive  the  court  of  power  to  compel  a 
tenant  to  remove  a  spite  fence  erected  by 
him  with  the  consent  of  the  landlord,  to 
compel  an  adjoining  property  owner  to 
abandon  an  injunction  suit,  where  the  fence 
adds  nothing  to  the  value  of  the  property, 
but  on  the  contrary  is  a  detriment  to  it. 
Wilson  V.  Irwin,  42:  722,  138  S.  W.  373, 
144  Ky.  311. 

191.  The  grantor  who  has  warranted  title 
is  not  a  necessar,^"  party  to  a  ouit  to  enjoin 
the  erection  of  a  building  on  a  part  of  a 
platted  tract  of  city  property,  in  viola- 
tion of  the  building  restrictions  in  accord- 
ance with  which  the  other  lots  were  sold. 
Allen  V.  Detroit,  36:  890,  133  N.  W.  317, 
167   Mich.  464. 

h.  Joinder. 

(See   also   same   heading   in   Digest   L.R.A. 

1-70.) 

Joinder  of  causes  of  action,  see  Action  or 
Suit,  II.  d. 

First  raising  question  as  to  misjoinder  on 
appeal,  see  Appeal  and  Error,  703. 

Waiver  of  right  to  object  to  misjoinder  of, 
see  Appeal  and  Error,  817. 

Joinder  of  parties  to  prevent  removal  of 
cause  to  Federal  court,  see  Courts, 
287;  Removal  of  Causes,  11-14,  19, 
23,  26,  28. 

Dismissal  upon  refusal  of  plaintiff  to  elect 
as  to  which  of  two  defendants  he  will 
proceed  against,  see  Dismissal  or  Dis- 
continuance, 9. 

192.  All  parties  to  a  conspiracy  to  injure 
one  by  enticing  his  servant  away  from  him 
may  be  joined  in  an  action  to  recover  the 
damages  thereby  caused.     Globe  &  Rutgers 

F.  Ins.  Co.  v.  Firemen's  Fund  Ins.  Co.  29: 
869,  52  So.  454,  97  Miss.   148. 

193.  In  an  action  brought  against  a  hus- 
band and  wife  for  board  and  lodging  fur- 
nished the  latter,  there  is  no  misjoinder  of 
parties  defendant,  since  each  is  liable  for 
the  debt,  and  the  same  relief  is  sought 
against  each.  Edminston  v.  Smith,  14:  871, 
92  Pac.  842,  13  Idaho,  645. 

194.  Making  the  sheriff  charged  with 
execution  of  the  writ  a  party  defendant  to 
a  proceeding  to  annul  an  execution  for  al- 
leged want  of  jurisdiction  to  enter  the 
judgment  on  which  it  is  based  does  not 
vitiate  the  proceeding  for  misjoinder  of  par- 
ties. Gordon  v.  District  Ct.  44:  1078,  131 
Pac.   134,  36  Nev.  1. 

195.  A  riparian  owner  may  maintain  a 
bill  in  equity  against  several  upper  riparian 
owners,  the  aggregate  of  whose  several  and 
individual  acts  in  depositing  filth  in  the 
stream  results  in  a  nuisance  to  his  property, 
to  enjoin  such  acts,  although  injury  from 
Digest  1-52  L.R.A.(N.S.) 


I  the  act  of  each,  considered  bj^  itself,  would 

I  be  nominal.     Warren  v.  Parkhurst,  6:  1149, 

78  N.  E.  579,  186  N.  Y.  45.  (Annotated) 

196.  A  joint  action  may  be  maintained  by 
the  holder  of  a  negotiable  note,  and  a 
joint  judgment  recovered  against  the  maker 
and  ail  the  indorsers,  where  notice  and  pro- 
test have  been  waived  by  the  indorsers,  un- 
der a  statute  providing  that  an  action  may 
be  maintained  and  a  joint  judgment  ren- 
dered against  the  maker  and  indorser  of 
negotiable  paper,  "if  the  same  be  protest- 
ed." First  Nat.  Bank  v.  Lowther-Kauf- 
man  Oil  &  C.  Co.  28:  511,  66  S.  E.  713,  66 
W.  Va.  505. 

Personal  injuries. 

197.  One  who  manufactures  and  another 
who  sells  a  dangerous  article,  knowing  it 
to  be  such,  without  warning  to  the  con- 
sumer, may  be  sued  jointly  for  injury  which 
the  consumer  receives  through  an  attempt 
to  make  use  of  it.  Clement  v.  Crosbv  & 
Co.   10:  588,  111  N.  W.  745,  148  Mich.  293. 

198.  The  receivers  of  a  railroad  company 
who  are  jointly  and  severally  liable  for  a 
personal  injury  caused  by  the  negligence 
of  themselves  and  another  company  may  be 
joined  with  the  latter  in  an  action  by  the 
injured  person  for  the  damages.  Tandrup 
v.  Sampsell,  17:  852,  85  N.  E.  331,  234  111. 
526. 

199.  One  who  has  insured  an  employer 
against  loss  from  the  liability  imposed  by 
law  for  damages  on  account  of  injury  to  an 
employee  cannot  be  joined  in  an  action  to 
hold  the  emjiloyer  liable  for  injuries  re- 
sulting in  the  death  of  an  employee,  for 
which  the  employer  is  alleged  to  be  liable. 
Clark  v.  W.  R.  Bonsai  &  Co,  48:  191,  72  S. 
E.  954,   157  N.  C.  270.  (Annotated) 

200.  In  an  action  for  injuries  to  a  par- 
ticipant in  a  race,  caused  by  the  presence  of 
a  dog  on  the  race  track,  the  owner  of  the 
dog  and  the  parties  conducting  the  race  are 
properly  joined  as  defendants,  where  the 
complaint  charges  them  jointly  with  negli- 
gence in  wrongfully  permitting  the  dog  to 
trespass  upon  and  run  over  the  track.  Mc- 
Clain  V.  Lewiston  Interstate  Fair  &  R.  Asso. 
25:  691,   104  Pac.  1015,  17  Idaho,  63. 

201.  The  owner  of  a  building  who  con- 
structed a  covering  over  an  opening  in  the 
sidewalk,  in  such  a  manner  as  to  be  dan- 
gerous to  pedestrians,  his  lessee,  who  main- 
tained it  in  such  condition,  and  the  munici- 
pality, who  permitted  it  to  remain  so,  may 
be  joined  in  an  action  by  a  pedestrian  to 
recover  damages  for  injuries  caused  by  it. 
Fortmeyer  v.  National  Biscuit  Co.  37:  569, 
133   N.   W.   461,  116  Minn.   158. 

^  master  and  servant. 

202.  Joint  action  against  a  master  and  his 
servant  may  be  maintained  when  based  upon 
the  negligent  or  other  act  of  the  servant  for 
which  the  master  is  liable.  Mayberry  v. 
Northern  P.  R.  Co.  12:  675,  110  N.  W-  356, 
100  Minn.  79.  (Annotated) 

203.  A  joint  action  may  be  maintained 
against  master  and  servant  for  a  tort  of 
the  servant  committed  while  acting  within 
the  scope  of  his  employment.    New  EUerslie 
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Fishing  Club  v.  Stewart,  9:  475,  93  S.  W. 
.198,  123  Ky.  8. 

204.  A  railroad  company  may  be  sued 
jointly  with  the  servant  whose  negligence 
caused  an  injury,  although  it  was  not  inde- 
pendently at  fault.  Illinois  C.  R.  Co.  v. 
Houchins,  i:  375,  89  S.  W.  530,  121  Ky.  526. 

205.  A  servant  whose  negligent  act  while 
conducting  his  employer's  business  causes 
injury  to  another,  and  his  principal,  may  be 
sued  jointly  to  recover  damages  for  the  in- 
jury. Illinois  C.  R.  Co.  v.  Coley,  i:  370, 
89  S.  W.  234,  121  Ky.  385. 

206.  An  action  cannot  be  maintained 
jointly  against  master  and  servant  for  the 
wrongful  and  negligent  act  of  the  latter,  if 
the  master's  alleged  liability  is  not  that  of 
a  joint  tort  feasor,  but  arises  solely  xmder 
the  doctrine  of  respondeat  superior.  French 
V.  Central  Constr.  Co.  12:  669,  81  N.  E.  751, 
76  Ohio  St.  509.  (Annotated) 

207.  Plaintiff  in  an  action  for  n^ligence, 
who  has  impropeily  joined  master  and  serv- 
ant as  defendants,  may  be  required  to  elect 
against  which  he  will  proceed.  French  v. 
Central  Constr.  Co.  12:  669,  81  N.  E.  751,  76 
Ohio  St.  509. 

///.  Bringing  in;  intervention. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

'/• 

'Effect  of  failure  of  trustee  in  bankruptcy 

^'^  to  intervene  in  action  by  bankrupt,  see 
Abatement  and   Revival,  2. 

Intervention  on  appeal,  see  Appeal  and 
Error,  113. 

Right  to  intervene  in  attachment  proceed- 
ings, see  Attachment,  28,  29. 

Bringing  in  other  stockholders  in  suit  to 
enforce  stockholder's  liability,  see  Cor- 
porations,  358. 

Dismissal  of  suit  where  parties  are  brought 
in  by  amendment,  see  Dismissal  ob 
Discontinuance,   11. 

Intervention  in  divorce  suit  by  attorneys 
to  protect  their  right  to  attorneys' 
fees,  see  Divorce  and  Separation,  104. 

As  to  election  by  intervener,  see  Election 
OF  Remedies,  25. 

Estoppel  to  intervene,  see  Estoppel,  218. 

Intervention  in  garnishment  proceeding,  see 
Garnishment,    56,   57. 

Right  of  owner  of  half  interest  to  inter- 
vene in  foreclosure  of  mortgage  on 
other  half,  see  Mortgage,  69. 

Pleading  on  intervention,  see  Pleading,  199, 
409,  410. 

Bringing  in  parties  by  cross  bill,  see  Plkad- 
ING,  537,  538. 

Intervener  in  replevin  suit,  see  Replevin, 
32. 

See  also  Pleading,  460. 

208.  Parties  necessary  to  the  administra- 
tion of  substantial  justice  may  be  directed 
to  be  brought  in  at  any  time,  either  before 
or  after  judgment.  Walker  v.  Miller, 
i:  157,  .52  S.  E.  125,  139  N.  C.  448. 

209.  The  trustees  selected  for  a  sectarian 
school  bv  a  regular  meeting  of  the  religious 
Digest  1-52  L.R.A.(N.S.) 


I  body  controlling  it  may  be  permitted  to 
become  parties  to  a  suit  by  the  state 
against  rival  trustees,  to  determine  who 
was  entitled  to  administer  the  school. 
State  ex  rel.  Kerr  v.  Hicks,  33:  529,  70 
S.  E.  468,  154  N.  C.  265. 

210.  The  owner  of  taxable  property 
which  a  taxpayer  is  attempting  by  man- 
damus to  compel  the  municipality  in  which 
the  property  is  ta.xable  to  collect  taxes, 
may,  upon  motion  of  the  municipality,  be 
made  a  party  defendant,  where  the  defense 
is  that  the  property  is  not  liable  for  taxes, 
by  reason  of  a  contract  between  the  city 
and  such  owner,  who  has  no  objection  to  be- 
ing made  a  party  defendant  in  the  proceed- 
ings. Tarver  v.  Dalton,  29:  183,  67  S.  £. 
929,  134  Ga.  462. 

211.  In  a  suit  to  recover  possession  of 
real  estate  in  which  a  cross  complaint  is 
filed  to  compel  the  claimant  to  elect  be- 
tween claiming  it  and  accepting  a  benefit 
under  a  will  which  is  alleged  to  have  cov- 
ered it,  claims  cannot  be  presented  by  per- 
sons who  claim  to  liave  purchased  property 
from  testator's  administrator,  to  subroga- 
tion against  that  estate  for  the  amount  of 
the  purchase  price  paid,  or  by  persons  who 
claim  compensation  for  support  furnished 
to  the  beneficiary.  McDonald  v.  Shaw,  28: 
657,  121  S.  W.  935,  92  Ark.  15. 

212.  A  nonresident  is  not  made  a  party  to 
a  proceeding  by  the  interlining,  by  leave  of 
court,  of  his  name  upon  the  bill,  without 
procuring  his  appearance  by  attorney,  serv- 
ing him  with  process,  or  taking  other  steps 
to  bring  him  under  the  jurisdiction  of  the 
court.  Lumpkin  v.  Lumpkin.  25:  1063,  70 
Atl.  238,  108  Md.  470. 

Creditors. 

Estoppel  to  intervene,   see  Estopphx,  218. 

IV.  Suhstitution. 

(See  same  heading  in  Digest  L.R.A.  1—70.) 
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PARTITION. 

I.  Right  to;  who   may  have,   and  in 
what,   1—16. 
II.  Procedure,  17—21. 

a.  In  general;  parties,  17. 

b.  Question  of  title. 

c.  Decree,  IS,  19. 

d.  Sale,  20,  21. 

e.  Division  of  proceeds. 
III.  Deeds. 

Who  may  set  up  defense  in  action  for,  see 
Action  or  Suit,  44. 

Right  to  solicitor's  fees  in  action  for,  see 
Costs  and  Fees,  22. 

Injunction  by  court  of  one  state  in  which 
suit  for  partition  has  been  instituted 
to  restrain  proceedings  in  other  state, 
see  Courts,  289. 

Charging  interest  of  cotenant  in  partition 
proceedings,  see  Cotenancy,  19. 

What  constitutes  tenancy  in  common  en- 
titling cotenant  to  partition,  see  Co- 
tenancy, 2 
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Ordering  sale  for  partition  as  breach  of 
covenant  of  title,  see  Covenants  and 
Conditions,  70. 

Binding  effect  on  husband  claiming  by  cur- 
tesy, of  wife's  agreement  with  her  co- 
tenants  not  to  partition  lands,  see  Cur- 
tesy, 11. 

Dower  interest  in  property  received  by  hus- 
band for  purpose  of  partition,  see 
DowEB,  9. 

Garnishment  of  share  awarded  to  debtor  on 
sale  in  partition  after  transfer  of  his 
interest  in  property  to  cotenant,  see 
Garnishment,  19. 

Creation  of  estate  by  entireties  by  grant  to 
husband  and  wife  for  purposes  of  par- 
tition, see  Husband  and  Wife,  66. 

Partition  of  wife's  separate  estate  after  her 
death,  see   Husband  and  Wife,   94. 

Suit  for,  against  wife  by  gran,tee  of  hus- 
band's interest  in  estate  by  entireties, 
see  Husband  and  Wife,  107. 

Pendency  of  suit  for,  as  defense  to  action 
to  vacate  judgment  in  suit  to  quiet 
title,  see  Judgment,  330. 

Eeference  to  sell  real  estate  for,  see  Ref- 
erence, 5. 

Taxation  of  contracts  for  sale  of  land  se- 
cured by  referee  in  partition  proceeding, 
see  Taxes,  33,  69. 

Effect  of  payment  by  man  of  pait  of  owelty 
money  upon  conveyance  to  wife  of 
property  for  partition  to  create  result- 
ing trust  in  his  favor,  see  Trusts,  61. 

/.  Right    to;    who    may    have,    and    in 
what. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Right  to,  under  pleadings,  see  Pleading,  73. 


Who  may  have. 

1.  An  action  by  a  tenant  in  common  to 
have  his  undivided  share  in  certain  real  es- 
tate set  apart  to  him  is  in  effect  an  action 
in  partition,  and  cannot  be  maintained 
where  he  is  not  entitled  to  the  present  pos- 
session of  such  share.  Glockel  v.  Mathews, 
i8:  i2o8,  117  N.  W.  404,  82  Neb.  201. 

2.  One  of  several  remaindermen  after 
a  life  estate  cannot  compel  partition  during 
the  continuance  of  the  life  estate,  even 
though  he  has  acquired  such  life  estate,  un- 
less he  waives  it.  Brown  v.  Brown,  28:  125, 
67  S.  E.  590,  67  W.  Va.  251.       (Annotated) 

3.  Allottees  in  partition,  whose  shares 
were  computed  with  reference  t:>  the  exist- 
ing area  of  the  land,  which  had  been  greatly 
decreased  by  a  washing  away  and  sub- 
mergence of  its  surface  by  rivers  which  bor- 
dered it,  are  entitled,  upon  the  subsequent 
reappearance  of  the  submerged  land,  to  a 
partition  of  it  with  its  accretions,  on  the 
equitable  ground  of  a  mistake  as  to  the  ex- 
istence of  a  part  of  the  subject-matter  of 
the  former  suit.  Fowler  v.  Wood, 
85   Pac.   763,   73   Kan.   511. 

4.  A  trustee  in  bankruptcy,  having  legal 
title  to,   and  no  beneficial  interest  in,   un- 


common as  authorizes  him  to  sue  for  par- 
tition, where  title  and  possession  are  not 
denied  him,  and  it  is  not  shown  that  a 
reduction  of  the  property  to  money  is  neces- 
sary for  the  purpose  of  paying  debts,  or 
that  the  bankruptcy  court  has  authorized 
the  proceeding,  or  that  it  will  be  advan- 
tageous to  the  interests  of  creditors.  Hobba 
V.  Frazier,  20:  105,  47  So.  929,  56  Fla.  796. 

(Annotated) 

5.  The  Federal  bankruptcy  act  con- 
tains no  express  authority  to  a  trustee  in 
bankruptcy  to  sue  for  partition  for  the 
bankrupt's  property,  the  title  to  which  is 
by  law  vested  in  such  trustee  for  the  purpose 
of  paying  the  debts  of  the  bankrupt,  and  the 
nature  of  tlie  trustee's  powers  and  duties 
does  not  necessarily  make  the  right  to  sue 
for  partition  exist  by  implication,  since  a 
sale  of  the  bankrupt's  interests  may  be  liad 
without  partition,  and  that  may  be  sufficient 
for  debt-paying  purposes.  Hobbs  v.  Frazier, 
20:  105,  47   So.  929,  56  Fla.   796. 

6.  An  allegation  by  a  trustee  in  bank- 
ruptcy who  is  suing  for  the  partition  of 
property,  that  he  is  desirous  of  obtaining  a 
partition  and  division  of  the  premises,  is 
not  sufficient  to  establish  the  right  of  sucb 
trustee  so  to  sue,  where  it  does  not  in  any 
way  appear  that  partition  is  essential  to 
the  statutory  duties  of  such  trustee,  or  that 
the  bankruptcy  court  has  autliorized  the 
proceeding,  or  that  it  is  necessary  to  fully 
protect  the  rights  of  those  interested  in  the 
bankrupt's  estate.  Hobbs  v.  Frazier,  20:  105, 
47  So.  929,  56  Fla.  796. 

7.  A  trustee  of  the  estate  of  a  bank- 
rupt, selected  or  appointed  under  the  pro- 
visions of  the  national  bankruptcy  act,  is 
without  legal  capacity,  under  the  statutes 
of  Ohio,  to  maintain  a  suit  for  the  parti- 
tion of  real  estate  in  which  such  bankrupt 
is  a  tenant  in  common  with  otiiers.  Lind- 
say V.  Runkle,  29:  659,.  92  N.  E.  489,  82 
Oliio  St.  325. 
Voluntary  partition. 
Effect  of  receipt  by  one  cotenant  of  undue 

portion  of  parcel  of  land  where  the 
grantees  have  acquired  title  by  adverse 
possession,  see  Adverse  Possession,  81. 

8.  Remaindermen  not  in  esse  are  bound 
by  a  fair  and  equal  voluntary  partition  by 
life  tenants  of  an  estate  granted  to  them 
in  common  for  life  with  remainder  to  their 
heirs.  Acord  v.  Beaty,  41 :  400,  148  S.  W. 
901,  244  Mo.  126. 
What  subject   to. 

9.  A  court  of  equity  may  partition 
personal  property  at  the  suit  of  one  having 
an  undivided  interest  therein,  where  sucii 
property  is  in  the  exclusive  possession  of 
other  cotenants.  Julian  v.  Yeoman,  27: 
618,    106   Pac.    956,   25   Okla.   448. 

(Annotated) 

10.  Land  belonging  to  a  father,  of  which 
his  son  enters  into  possession  by  his  per- 
mission, is  presumptively  subject  to  parti- 

6:  162,  I  tion  at  the  suit  of  other  heirs  at  the  father's 
death.  McCutchen  v.  McCutchen,  12:  1140, 
57  S.  E.  678,  77  S.  C.  129, 

11.  A   railroad   company   which   has   se- 


divided   property,   is  not   such   a   tenant   in    cured  a  deed  for  its  right  of  way  from  one 
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only  of  two  tenants  in  common  cannot  re- 
sist partition  of  tlie  property  at  tlie  suit  of 
tiie  other  tenant,  on  the  theory  that  it 
would  be  contrary  to  public  policy  to  per- 
mit it.  Hill  V.  Woodward,  39:  538,  57  So. 
294,   100  Miss.  879.  (Annotated) 

12.  A  homestead  set  apart  to  a  widow 
by  the  probate  court  from  the  estate  of  her 
deceased  husband,  for  the  use  of  herself 
as  a  home,  is  not,  wliile  maintained  by  her 
as  such,  liable  to  partition  at  the  suit  of  the 
heirs  of  the  deceased  husband.  Holmes  v. 
Holmes,  30:  920,  111  Pac.  220,  27  Okla. 
140. 

13.  Neither  husband  nor  wife  can  dis- 
pose, by  sale  or  conveyance,  of  a  homestead 
right,  without  the  express  consent  of  the 
other,  and  what  neither  is  able  to  do  di- 
rectly, neither  will  be  permitted  to  do  in- 
directly by  sale  on  partition.  Grace  v. 
Grace,  4:  786,  104  N.  W.  969,  96  Minn.  294. 

(Annotated) 
14.  A  wife  to  whom  an  undivided  half 
interest  in  homestead  premises  has  been 
deeded  by  the  husband  pursuant  to  an  ami- 
cable settlement  of  divorce  proceedings  is 
not  entitled,  after  subsequently  leaving  the 
husband  for  alleged  justifiable  reasons,  to 
a  partition  of  the  premises,  which  are  still 
occupied  by  the  husband  as  a  homestead. 
Grace  v.  Grace,  4:  786,  104  N.  W.  969,  96 
Minn.  294.  (Annotated) 

15.  A  statute  regulating  homesteads, 
which  provides  that,  if  a  widow  again  mar- 
ry, or  when  all  minor  children  reach  major- 
ity, the  homestead  shall  be  divided,  and 
that,  if  division  cannot  be  made  by  mutual 
consent,  it  may  be  sold,  is  not  violative  of 
a  constitutional  provision  exempting  any 
homestead  occupied  as  a  residence  by  the 
family  of  the  owner  from  forced  sale  un- 
der process  of  law,  so  as  to  prevent  parti- 
tion, on  all  minor  children  reaching  major- 
ity, of  a  homestead,  although  the  widow 
continues  to  occupy  the  premises  and  ob- 
jects to  the  partition,  since  she  is  not  the 
"family"  of  the  owner,  to  the  exclusion  of 
the  children,  and  a  sale  under  such  statute 
is  not  a  "forced  sale"  within  the  meaning 
of  the  constitutional  exemption.  Towle  v. 
Towle,  27:  550,  107  Pac.  228,  81  Kan.  675. 

(Annotated) 

16.  A  wife  holding  land  by  entireties 
with  her  husband  is  not  entitled  to  partition 
of  trees  cut  therefrom  by  him,  nor  of  lumber 
into  which  they  are  converted,  since  both 
are  seised  of  the  entirety.  Jones  v.  Smith, 
19:  1037,  62  S.  E.  1092,  149  N.  C.  318. 

( Annotated ) 

II.  Procedure. 

a.  In  general;  parties. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Jurisdiction  to  partition  land  located  in 
foreign  country,  see  Courts,  35. 

Jurisdiction  of  equity  of  suit  by  alleged 
widow  to  partition  lands  owned  by 
husband  at  his  death,  see  Equity,  36. 
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y  Presumption  from  lapse  of  time,  of  service 
of  process  in  partition  proceedings,  see 
Evidence,  678. 
Admissibility  of  declarations  of  former 
holder  of  property,  see  Evidence,  1452. 
Sufficiency  of  answer  to  bill  for,  see  Plead- 
ing, 511. 

■  17.  It  is  within  the  discretion  of  the 
trial  judge  in  partition  proceedings  to  de- 
termine whether  or  not  the  value  of  the  land 
and  improvements  shall  be  ascertained  by 
commissioners.  McCutchen  v.  McCutchen, 
12:  1 140,  57  S.  E.  678,  77  S.  C.  129. 

ft.  Question  of  title. 

(See  same  heading  in  Digest  L.R.A.  1-10.) 

.         c.  Decree. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

As  basis  of  title  by  adverse  possession,  see 
Adverse  Possession,  21. 

Judgment  in,  establishing  existence  of  su- 
perior title,  as  breach  of  covenant  by 
vendor,  see  Covenants  and  Conditions, 
71. 

Collateral  attack  on,  see  Judgment,  131. 

Conclusiveness  of,  see  Judgment,  173. 

Right  of  wife  as  against  husband's  heirs 
to  be  protected,  upon  partition  of  hus- 
band's property,  against  loss  as  his 
surety,  see  Principal  and  Surety,  67. 

18.  A  decree  in  partition  proceedings  ab- 
solutely awarding  a  parcel  of  land  to  ono 
cotenant  will  give  him  the  benefit  of  a 
cropping  contract  which  his  cotenant  had 
made  with  respect  to  it.  Schultz  v.  Denison, 
25:  1249,  123  N.  W.  1094,  159  Mich.  259. 

19.  Ihe  setting  up.  in  a  suit  to  cancel, 
after  the  grantor's  death,  in  favor  of  the 
other  heirs,  an  alleged  conveyance  by  a 
man  to  one  of  his  sons,  of  the  making  of 
improvements  as  a  defense,  gives  the  court 
no  authority  to  decree  the  cancelation  of 
notes  given  by  grantee  to  grantor  for  money 
borrowed  to  make  the  improvements,  but 
the  portion  of  the  property  improved  should 
be  awarded  to  the  grantee  upon  partition, 
or  compensation  made  for  the  improve- 
ments. Noble  v.  Tipton,  3:  645,  76  N.  E. 
151,  219  in.  182. 

d.  Sale. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Effect  of  partition  sale  to  transfer  title  to 
fixtures,  see  Fixtures,  5. 

20.  In  case  of  reliance  by  the  purchaser 
at  a  sale  for  partition,  upon  an  innocent 
misrepresentation  that  an  improved  parcel 
of  land  was  included  in  the  sale,  he  may 
be  relieved  from  his  contract  where  such 
representation  was  a  principal  inducement 
to  the  purchase  and  a  yro  tanto  reduction 
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of  the  purchase  money  would  result  in- 
equitably to  tlie  other  parties.  Peake  v. 
Renwick,  33:409,  68  S.  E.  531,  86  S.  C. 
226.  (Annotated) 

21.  Upon  failure  of  a  suit  to  foreclose 
a  mortgage  for  unpaid  purchase  money 
upon  a  partition  sale,  because  of  failure 
of  title  to  the  property,  the  suit  should  not 
be  dismissed,  but  the  parties  should  be  re- 
stored to  their  original  condition.  Peake 
V.  Renwick,  33:  409,  68  S.  E.  531,  86  S,  C. 
226. 

c.  Division  of  proceeds. 

(See  same  heading  in  Digest  L.R.A.  1-10.) 


III.  Deeds. 

Voluntary   partition,   see   supra,   8. 

Reservation  of  alley  in  partition  deed,  see 
Easements,  43. 

Easement  passing  as  appurtenant  by  parti- 
tion deed,  see  Easements,  43,  49. 
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I.  Nature;    creation;    what    consti- 
tutes,  1—13. 
II.  Rights   and  powers   of  partners, 
14-26. 
III.  Liability    of   partners;    rights    of 

creditors,  27—4:2. 
IV.  Partnership  real  estate,  43—45. 
V.  Rights    of    members    as    to    each 
other,  46—64. 
VI.  Dissolution;  effect  of,  65—86. 
Vll.  Actions,   87.       » 
Vlll.  Limited  or  special  partnership. 

Agreement  between  law  partners  one  of 
whom  is  prosecuting  attorney,  to  di- 
vide salary  of  office,  see  Assignment,  9. 

Between  attorneys,  see  Attorneys. 

Presentation  against  bankrupt  of  claim 
growing  out  of  partnership  venture,  see 
Bankruptcy,  119,  133. 

As  surety  for  comaker  of  note,  see  Bills  and 
Notes,  176. 

Liability  on  contractor's  bond  for  material 
furnished  to  contractor's  partner,  see 
Bonds,  21. 

Oral  partnership  to  deal  in  land,  see  CoN- 
tbacts,  263-266. 

Validity  of  partnership  agreement  for  con- 
struction of  railroad,  see  Contracts, 
505. 

Power  of  stockholders  of  corporation  to  con- 
vert it  into  a  partnership,  see  Corpora- 
tions, 251. 

Measure  of  damages  for  breach  of  contract 
to  form  partnership,  see  Damages,  112. 

Deed  to,  see  Deeds,  30. 

Embezzlement  of  funds  by  member  of,  see 
Embezzlement,  1,  8. 

Estoppel  to  assert,  see  Estoppel,  207. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  II.  f. 
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Presumption  that  partner  signing  note  as 
maker  after  corporation,  did  so  as  sure- 
ty, see  Evidence,  136. 

Admissibility  of  books  of,  in  action  between 
third  persons,  see  Evidence,  799,   800. 

Parol  evidence  to  identify  grantees  in  deed 
to,  see  Evidence,  1034. 

Admissibility  of  partner's  admissions,  see 
Evidence,  1258. 

Purchase  of  seat  in  stock  exchange  in  part- 
ner's name,  see  Exchanges,  1. 

Eflfect  of  administratrix  of  surviving  mem- 
ber permitting  representatives  of  de- 
ceased partner  to  act  without  bond,  see 
Executors  and  Administrators,  133. 

Effect  of  sale  of  goodwill  by,  on  right  of  in- 
dividual partners  to  re-engage  in  same 
business,  see  Goodwill,  7. 

Interest  on  advances,  see  Interest,  15,  16. 

Validity  of  judgment  rendered  in  hrm  name, 
see  Judgment,   37,   128. 

Conducting  business  of,  by  means  of  receiv- 
ership see  Receivers,  27. 

Reforming  deed  to  partnership  in  firm  name^- 
see  Reformation  of  Instruments,  12. 

Location  of  share  of  deceased  partner  for 
purpose  of  death  duties,  see  Taxes,  272. 

Agreement  to  purchase  lands  in  partnership 
as  creating  resulting  trust,  see  Trusts^ 
63. 

/.  Nature;  creation;  what  constitutes.. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Raising  for  first  time  on  appeal  question  of 
legality  of,  see  Appeal  and  Error,  720. 

1.  A   partnership    cannot   exist   in   the 
illegal  business  of  gambling.    Berns  v.  Shaw, 
23:  522,  64  S.  E.  930,  65  W.  Va.  667. 
Nature. 

2.  An  ordinary  partnership  the  object, 
of  which  is  the  purchase  and  sale  of  land 
and  standing  timber  is  not  changed  into  a. 
commercial  one  by  the  incidental  prepara- 
tion and  sale  in  the  market  of  trees  cut, 
from  its  lands,  especially  where  such  com- 
mercial act  occurred  but  once  during  the 
several  years'  existence  of  the  partnership- 
Bank  of  Monroe  v.  Drew,  32:  255,  53  So.. 
129,   126  La.   1028. 

Creation;  ivliat  constitutes  generally.. 

Liability  of  corporate  stockholders  as  part- 
ners, see  Corporations,  317-323. 

Between  husband  and  wife,  see  Husband- 
AND  Wife,  II.  h. 

Joint  stock  company  as,  see  Joint  Stock. 
Company. 

See  also  infra,  29. 

3.  The  existence  of  a  partnership  de- 
pends upon  the  true  contract  and  intention 
of  tlie  parties  as  ascertained  'from  all  the 
facts  of  the  case.  Clark  v.  Emery,  5:  503,, 
52  S.  E.  770,  58  W.  Va.  637. 

4.  A  partnership  exists  wherever  the 
supposed  partner  acquires  by  his  bargain- 
any  property  in  or  control  over  or  specific 
lien  upon  the  profits,  while  they  remain  un- 
divided, in  preference  to  other  creditors.^ 
Clark  v.  Emery,  5:  503,  52  S.  E,  770,  58  W.- 
Va.  637. 
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5.  Securing  payment  of  a  debt  out  of 
the  net  profits  of  the  business  does  not  make 
the  creditor  a  partner  therein.  Cudahy 
Pacicing  Co.  v.  Hibou,  i8:  975,  46  So.  73, 
92  Miss.  234, 

0.  A  partnership  in  prwsenti  is  not  ef- 
fected between  a  debtor  and  creditor  by  an 
agreement  for  payment  of  the  debt  out  of 
the  net  profits  of  the  business,  and.  after  the 
debt  is  paid,  for  a  division  of  the  profits 
share  and  share  alilce.  Cudahy  Packing  Co. 
V.  Hibou,  18:  975,  46  So,  73,  92  Miss.  234, 

(Annotated) 

7.  That  a  creditor  who  is  to  receive 
payment  of  the  net  profits  of  his  debtor's 
business  may  bring  a  suit  in  equity  for  an 
account  of  profits  does  not  make  him  a 
partner  in  the  business.  Cudahv  Packing 
Co.  V.  Hibou,  18:  975,  46  So.  73,  92' Miss.  234, 

8.  A  partnership  in  the  business,  and 
not  merely  a  right  to  share  the  profits,  is 
created  by  a  contract  between  one  who  has 
been  conducting  a  department  of  a  business 
for  only  part  of  the  year  and  the  one  who 
has  been  in  charge  of  it,  that  the  latter 
shall  pay  the  former  a  certain  sum  of 
money,  and  shall  furnish  her  time  and  at- 
tention and  pay  the  expenses  of  altera- 
tions in  the  articles  to  be  sold,  that  the 
former  shall  furnish  storeroom,  clerks,  and 
a  like  amount  of  capital  to  that  paid  by 
the  latter,  that  the  business  shall  be  carried 
on  all  the  year,  its  profits  ascertained  once 
each  year  and  credited  to  the  parties  re- 
spectively, to  be  further  used  in  the  busi- 
ness. Miller  v.  Simpson,  18:  962,  59  S.  E. 
378,  107  Va.  476. 

9.  A  partnership  results  if  a  trader 
makes  an  arrangement  in  regard  to  a  com- 
mercial business  with  another,  by  reason  of 
which  that  other  becomes  interested  as  owner 
in  the  resulting  profits  while  they  are  un- 
divided and  remain  as  profits.  Miller  v. 
Simpson,  18:  962,  59  S.  E.  378,  107  Va.  476. 

(Annotated) 

10.  A  parol  agreement  between  two  per- 
sons to  purchase  a  single  tract  together  or 
"in  partnership"  does  not  create  a  partner- 
ship, where  the  purchase  is  finally  made  by 
one  of  them,  who  pays  the  whole  of  the  pur- 
chase price  and  takes  the  title  to  himself, 
the  other  simply  agreeing  to  pay  him  half 
thereof  on  demand.  Norton  v.  Brink,  7: 
945,  110  N.  W.  609,  75  Neb.  566. 

11.  An  agreement  to  share  losses  is  not 
necessary  to  a  partnership  contract.  Leeds 
V.  Townsend,  13:  191,  81  N.  E.  1069,  228  111. 
451. 

12.  An  agreement  to  share  in  the  losses 
of  a  business  is  not  necessary  to  constitute 
a  partnership  therein.  Miller  v.  Simpson, 
18:  962,  59  S,  E.  378,  107  Va.  476. 

13.  A  written  agreement  made  by  one 
who  has  acquired  options  upon  certain  lands, 
empowering  another,  in  the  absence  of  the 
optionee,  to  accept  the  options  and  make 
sales  of  the  lands,  and  providing  that  all 
profits  shall  be  distributed  equally  between 
them,  is  not  a  contract  creating  a  partner- 
ship for  the  purchase  and  sale  of  lands,  and 
does  not  entitle  the  person  so  empowered  to 
make  such  sales  to  share  in  the  profits  aris- 
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ing  therefrom,  unless  such  sales  be  made  by 
him.  Clark  v.  Emery,  5:  503,  52  S.  E.  770, 
58  W.  Va.  637.  (Annotated) 

//.  Rights  and  potrers  of  partners. 

(See   also   same   heading   in   Digest   L.R.A. 
1-70.) 

In  case  of  insolvency,  see  infra,  35-38. 
Right   of    one   partner    to   cause   arrest   of 
other  for  fraud,  see  Arrest,  15. 

14.  A  member  of  a  partnership  engaged 
in  conducting  a  hotel  business  is  liable  for 
the  acts  of  his  copartner  within  the  scope 
of  his  authority.  Clark  v.  Bail.  2:  100,  82 
Pae.  529,  34  Colo.  223. 

15.  Liability  rests  upon  the  members  of 
a  firm  conducting  a  hotel  to  return  money 
received  by  one  of  them  from  a  guest  for 
safe-keeping,  although  the  guest  has  severed 
his  relation  as  such  to  the  hotel  before  he 
demands  his  property,  since  it  depends  upon 
the  partnership  obligation,  and  not  upon  the 
relation  between  the  parties.  Clark  v.  Ball, 
2:  100,  8-2  Pac,  529,  34   Colo,  223. 

( Annotated ) 

16.  An  agreement  between  a  customer 
and  a  member  of  a  partnership,  that  its 
goods  may  be  purchased  and  paid  for  by  the 
customer  in  commodities  furnished  by  him 
for  the  private  use  and  benefit  of  such 
member  of  the  firm,  is  void,  as  being  beyond 
the  scope  of  the  partner's  apparent  author- 
ity. Eady  v.  Newton  Coal  &  Lumber  Co. 
1:650,  51   S.  E.  661,  123*  Ga.  557. 

(Annatated) 

17.  Although  articles  of  partnership 
may  be  enlarged  by  implication  from  a  gen- 
eral custom  of  the  firm,  acquiesced  in  by  all 
the  partners,  such  a«ustom  will  not  bind  a 
partner  who  did  not  expressly  autliorize 
it,  unless  the  circumstances  are  such  as  to 
indicate  that  he  not  only  knew  of  the  course 
of  dealing  in  particular  instances,  but  con- 
templated and  tacitly  assented  to  a  regular 
course  of  dealing  with  the  public  rather 
than  a  departure  from  the  partnership 
articles  in  the  excepted  cases.  Eady  v. 
Newton  Coal  &  Lumber  Co.  i:  650,  51  S.  E. 
661,   123   Ga.   557. 

18.  The  managing  partner  of  a  mining 
claim  possesses  sufficient  authority  froni  his 
co-owners  to  bind  them  by  his  negligence  in 
permitting  the  location  of  a  conflicting 
claim  and  its  improvement  until  paying  ore 
is  discovered,  so  that  the  partners  cannot 
subsequently  assert  their  rights  to  the  land 
within  the  conflicting  location.  Sharkey  v. 
Candiani,  7:  791,  85  Pac.  219.  48  Or.  112. 
As  to  bills  and  notes;  checks. 
Evidence   on  question   of   authority  to  sign 

notes,  see  Evidence,  832,  2017. 
Instruction  as  to,  see  Trial,  878. 
See  also  infra,  TO. 

19.  If  an  agent,  at  the  instance  and  in 
the  presence  of  a  member  of  a  partnership, 
signs  the  name  of  the  partnership  to  a  prom- 
issory note  under  seal,  the  note  thus  exe- 
cuted has  the  same  legal  efi"ect  as  if  the 
partner  had  performed  the  phvjical  act  of 
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signing  it.     Merchants'  &  F.  Bank  v.  John- 
ston, 17:  969,  61  S.  E.  543,  130  Ga.  661. 

20.  A  member  of  a  commercial  partner- 
ship can  bind  it  by  signing  its  name  to  a 
promissory  note  under  seal,  in  the  course 
of  the  business  of  the  partnership,  under 
Ga.  Civ.  Code  1895,  §§  2643,  2651,  providing 
that  every  partner  has  a  right  to  contract 
or  otherwise  bind  the  firm  in  matters  con- 
nected witli  its  business,  and  to  execute 
any  writing  or  bond  in  the  course  of  the 
business,  and  that  all  the  partners  are 
bound  by  the  acts  of  any  one  within  the 
legitimate  business  of  the  partnership,  un- 
til dissolution,  or  the  commencement  of  le- 
gal process  for  that  purpose,  or  express  no- 
tice of  dissent  to  the  person  about  to  be 
contracted  with.  Merchants'  &  F.  Bank  v. 
Johnston,  17:  969,  61  S.  E.  543,  130  Ga.  661. 

(Annotated) 

21.  A  partnership  cannot  defend  a  bank 
check  drawn  by  a  member  thereof,  who  had 
power  to  issue  checks  in  the  partnership 
name,  in  payment  of  his  personal  obligation, 
in  an  action  by  the  payee  to  recover  the 
debt  evidenced  by  the  check,  upon  the  ground 
that  the  member  drawing  it  had  no  authori- 
ty so  to  do,  where  it  appears  that  the  payee 
cashed  it  without  knowledge,  either  active 
or  constructive,  that  it  was  drawn  without 
authority.  Camas  Prairie  State  Bank  v. 
Newman,  21:  703,  99  Pac.  833,  15  Idaho,  719. 

22.  One  member  of  a  dissolved  partner- 
ship is  liable  upon  a  note  executed  by  the 
co-partner  in  renewal  of  a  former  obliga- 
tion if  he  gave  his  implied  assent  thereto. 
Seufert  v.  Gille,  31:471,  131  S.  W.  102, 
230  Mo.  453. 

23.  Authority  by  one  member  of  a  part- 
nership to  his  copartner  to  use  the  firm 
name  in  indorsing  paper  of  a  corporation 
formed  to  take  over  the  business  of  the 
partnership,  in  a  time  of  financial  distress, 
does  not  establish  a  course  of  dealing  be- 
tween the  parties  and  the  business  which 
will  continue  the  authority  in  favor  of  the 
business  eight  years  afterwards,  when  the 
former  partner  has  retired  from  the  cor- 
poration and  all  interest  in  the  business. 
Seufert  v.  Gille,  31:471,  131  S.  W.  102, 
230  Mo.  453. 

24.  The  execution  of  a  note  without 
knowledge  or  consent  of  the  other  partner, 
by  one  member  of  a  former  partnership  the 
business  of  which  has  been  absorbed  by  ^ 
corporation,  in  consideration  of  a  debt  of 
the  partnership,  is  not  binding  on  the  co- 
partner if  the  payee  had  knowledge  of  the 
dissolution  effected  by  the  creation  of  the 
corporation.  Seufert  v.  Gille,  31:  471,  131 
S.  W.  102,  230  Mo.  453. 

Contracts. 

25.  That  a  contract  signed  by  one  part- 
ner was  in  fact  a  partnership  matter  is 
established  by  testimony  of  the  one  who 
signed  it  that  it  was  intended  as  such,  and 
a  letter  signed  by  the  other  partner  agree- 
ing that  such  partner's  signature  shall  be 
assumed  as  that  of  the  firm.  Blake  v.  At- 
lantic Nat.  Bank,  39:  874,  82  Atl.  225,  33 
R.  I.  464. 
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26.  A  member  of  a  partnership  has  no 
implied  authority  to  use  the  name  of  the 
firm  as  surety  for  a  corporation  which  was 
formed  to  take  over  the  business.  Seufert 
V.  Gille,  31:471,  131  S.  W.  102,  230  Mo. 
453. 

III.  Liahility    of    partners;    rights    of 
creditors, 

(See   also   same   heading   in  Digest   L.R.A. 

1-10.) 

Liability  of  retiring  partner,  see  infra,  79- 

84. 
Attachment  against  individual  property  of 

resident    member    on    theory    that    the 

other   member   was   a   nonresident,    see 

Attachment,   11. 
Liability   of   partner   placing  his   name   on 

back  of^firm  paper  before  delivery,  see 

Bills  and  Notes,  91. 
Validity  of  provisions  as  to  responsibility  of 

partners  in  bank,  see  Constitutional 

Law,  281. 
Liability  of  corporation  acquiring  property 

of,  for  partnership  debts,  see  Cobpoba- 

TiONS,  111,  112;  Pleading,  408. 
Liability  of  incorporators   as  partners,   see 

COBPOEATIONS,  177. 

Liability  of  stockholders  in  defective  cor- 
poration as  partners,  see  Cobpobations, 
317-323. 

Release  of  surety  by  partnership  creditor, 
see  Pbincipal  and  Subety,  37. 

See  also  supra,  14,  15. 

27.  Where  one  of  two  partners,  without 
the  knowledge  of  the  other,  purchases  goods 
in  his  own  name  or  in  the  name  of  a  firm 
which  he  expects  to  form  afterwards  in 
partnership  with  some  other  person,  intend- 
ing to  exclude  the  other  partner  from  the 
contract,  the  latter  cannot  be  made  liable 
upon  the  contract  by  ratification  afterwards, 
although  the  old  partnership  is  continued 
and  the  goods  are  subsequently  taken  into 
stock  and  disposed  of  for  the  benefit  of  the 
firm.  Eraser  v.  Sweet,  2  B.  R.  C.  254,  13 
Manitoba,  147. 

28.  A  partnership  for  the  operation  of 
a  tobacco  warehouse  is  liable  for  tobacco 
bought  by  one  of  the  partners  upon  private 
speculation,  in  the  profits  of  which  the  firm 
is  not  to  share,  where  the  firm  permits  him 
to  enter  into  the  speculation  because  it  will 
increase  the  business  of  the  warehouse  to 
the  benefit  of  the  firm,  since  the  transac- 
tion is  within  the  apparent  scope  of  the 
partner's  authority.  Green  v.  Ervin,  27: 
1015,  67  S.  E.  14,  85  S.  C,  40. 

( Annotated ) 

29.  Liability  for  the  losses  of  a  partner- 
ship is  imposed  upon  an  employee  of  a 
business  who  contracts  to  furnish  capital 
and  services,  and  draw  a  certain  amount 
per  week  from  the  business,  by  a  provision 
that,  after  profits  are  determined,  the  ac- 
count of  the  party  of  the  first  part  (the 
merchant)  shall  be  credited  by  the  amounts 
drawn  by  the  party  6f  the  second  part,  and, 
with   certain    special   expenses   of   the   busi- 


216G 


PARTNERSHIP,  III. 


ness,  all  other  expenses  to  be  borne  jointly. 
Miller  v.  Simpson,  i8:  962,  59  S.  E.  378,  107 
Va.  476. 

30.  An  express  agent  who,  after  deliver- 
ing to  one  member  of  a  firm  C.  0.  D.  pack- 
ages without  payment  of  the  charges,  con- 
trary to  the  directions  of  the  other  partner, 
takes  the  ducbill  or  note  of  the  partner 
to  whom  delivery  was  made  in  satisfaction 
of  the  debt  of  the  firm,  thereby  discharges 
the  obligation  of  the  other  partner.  Grubbe 
V.  Lahay,  51:  358,  145  N.  W.  207,  156  Wis. 
29.  (Annotated) 
Torts. 

Liability  of  member  firing  blast  in  violation 

of  ordinance,  see  Blasting,  10. 
Liability  for  slander  committed  by  agent  or 
servant,  see  Master  and  Servant,  978. 

31.  All  the  partners  composing  a  firm 
are  liable  for  the  false  representations  of 
one  of  their  number  made  while  acting  for 
the  firm  in  an  exchange  of  land  which  is 
•within  the  scope  of  the  partnership  busi- 
ness, although  the  other  members  person- 
ally take  no  part  in  the  transaction,  and 
are  ignorant  of  the  fraud.  Gannon  v.  Haus- 
aman,  52:  519,  140  Pac.  407,  42  Okla.  41. 

32.  A  partnership,  and  persons  who  be- 
came members  of  it  after  the  one  conduct- 
ing the  business  which  the  partnership  is 
organized  to  continue  has  wrongfully  black- 
listed an  employee,  are  not  liable  in  damages 
ior  such  blacklisting.  Willner  v.  Silverman, 
24:  895,  71  Atl.  962,  109  Md.  341. 

33.  A  partner  in  an  ordinary  mercantile 
thouse  has  no  implied  authority  to  bind  his 
copartner  by  his  acts  in  detaining  and 
searching  a  customer  suspected  of  having 
stolen  property  from  the  store.  Bernheimer 
V.  Becker,  3:  221,  62  Atl.  526,  102  Md.  250. 

(Annotated) 

34.  Ratification  of  an  illegal  imprison- 
ment for  shoplifting  is  not  shown  on  the 
part  of  one  of  the  partners  in  the  business 
■by  the  fact  that,  upon  receiving  a  complaint 
from  the  husband  of  the  victim,  he  ordered 
him  out  of  the  store.  Bernheimer  v.  Becker, 
3:  221,  62  Atl.  526,  102  Md.  250. 
Insolvency. 

Right  of  claim  based  on  tort  of  partnership 
to  share  with  creditors'  of  individual 
partners,  see  Assignment  fob  Cbed- 
ITORS,   14.  i 

Bankruptcy  of,  see  Bankruptcy,  5,  13-25, 
66,  70,  119,  125,  126,  133,  154,  155,  177, 
178. 

Sufficiency  of  consideration  for  conveyance 
of  interest  in  partnership  property,  see 
Contracts,  73. 

■JConveyance  of  assets  of  insolvent  partner- 
ship to  corporation  organized  to  carry 
on  business,  see  Fraudulent  Convey- 
ances, 7,  25. 

35.  Before  the  property  of  an  insolvent 
3)artnership  is  placed  in  custodia  legis,  it  is 
not  held  in  trust  for  the  partnership  cred- 
itors, and  they  have  no  lien  upon  it.  Sar- 
gent V.  Blake,  17:  1040,  160  Fed.  57,  87  C.  C. 
A.  213. 

36.  To  establish  the  insolvency  of  a  part- 
mership  at  the  time  of  \he  payment  of  a  debt, 
so  as  to  enable  the  trustee  to  set  aside  the 
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payment,  the  insolvency  of  its  individual 
members,  should  be  established.  Tumlin  v. 
Bryan,  21:  960,  165  Fed.  166,  91  C.  C.  A.  200. 

(Annotated) 

37.  The  assumption  of  payment  of  part- 
nership debts  by  one  partner,  in  considera- 
tion of  an  absolute  conveyance  of  the  part- 
nership property  to  him  by  the  other,  cre- 
ates no  trust  in,  and  fastens  no  lien  upon, 
the  property  thus  conveyed,  in  favor  of  the 
partnership  creditors,  prior  to  any  request 
for  the  interposition  of  a  court  to  adminis- 
ter the  partnership  property.  Sargent  v. 
Blake,  17:  1040,  160  Fed.  57,  87  C.  C.  A.  213. 

38.  Where  a  surviving  partner  carries  on 
the  business  in  the  partiiership  name  and 
continues  the  partnership  banking  account, 
which  was  overdrawn  at  the  death  of  the 
deceased  partner  and  remained  overdrawn 
until  the  final  winding  up  of  the  business, 
paying  certain  moneys  into  the  account  and 
drawing  certain  moneys  out,  the  bank  is 
entitled,  in  the  absence  of  evidence  to  the 
contrary,  to  assume  tliat  the  dealings  with 
the  account  were  for  the  purpose  of  winding 
up  the  partnership;  and  a  mortgage  given 
by  the  surviving  partner  for  the  purpose  of 
securing  the  overdraft  is  a  valid  security 
and  takes  priority  over  the  lien  of  the  de- 
ceased partner's  executors  on  the  surplus 
assets  for  his  share  in  the  i)artnership.  Re 
Bourne,  3  B.  R.  C.  569,  [1906]  2  Ch.  427. 
Also  Reported  in  75  L.  J.  Ch.  X.  S.  779,  54 
Week.  Rep.  559,  95  L.  T.  N.  S.  131. 

As  betiveen  individual  and  firm  cred- 
itors. 

In  case  of  bankruptcy,  see  Bankruptcy, 
18,  19,  70,  117. 

Estoppel  to  claim  liability  of  firm  by  ac- 
cepting dividend  from  individual  part- 
ner's estate,  see  Estoppel,  238. 

39.  The  consent  of  the  copartner  to  xlie 
application  of  partnership  assets  to  the  dis- 
charge of  individual  indebtedness  is  not 
necessary,  where,  by  mutual  consent,  the 
respective  interests  in  the  partnersiiip  have 
been  sold  to  strangers,  so  that  the  partner- 
ship interests  in  the  joint  property  have 
been  disunited,  and  each  holds  the  proceeds 
of  his  individual  sale  as  his  separate  and 
individual  property.  First  Nat.  Bank  v. 
Brubaker,  2:  256,  105  N.  W.  116,  128  Iowa, 
587. 

40.  Partnership  creditors  have  no  stand- 
ing to  attack  a  conveyance  of  partnership 
property  by  an  insolvent  member  of  the 
firm  in  discharge  of  his  individual  debt, — 
at  least  where  the  conveyance  is  made  with 
the  consent  of  the  other  members  of  the 
firm.  First  Nat.  Bank  v.  Brubaker,  2:  256, 
105  N.  W.  116,  128  Iowa,  587. 

(Annotated) 

41.  Creditors  of  a  business  carried  on 
by  an  individual  under  a  partnership  name 
have  no  right,  in  case  of  a  general  assign- 
ment for  their  benefit,  to  be  paid  out  of 
the  assets  of  the  business  in  priority  to  one 
who  had  received  a  chattel  mortgage  upon 
them,  to  secure  the  individual  debt  of  the 
one  carrying  on  the  business,  since  the 
ostensible  partner  has  no  equities  in  such 
assets  through  which  the  claims  of  credit- 
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ora  of  the  partnership  can  be  satisfied  in 
priority  to  those  of  the  individual  partner. 
Johnson  v.  Williams,  31:  406,  68  S.  E.  410, 
111  Va.  95.  (Annotated) 

42.  If  a  member  of  a  banking  partner- 
ship permits  his  individual  assets  to  be  used 
by  the  firm,  depositors,  in  case  the  concern 
becomes  insolvent,  and  there  are  no  joint 
assets,  so  tiiat  his  individual  estate  alone 
is    being    administered    by    a    receiver,    are 

^  entitled  to  share  pro  rata  with  one  whose 
property  is  converted  by  the  partnership  to 
its  own  use,  but  who  has  attempted  to  con- 
vert his  claim  into  an  individual  liability, 
on  the  theory  that  the  tort  was  joint  and 
several,  and  therefore  he  was  entitled  to 
preference  out  of  the  individual  estate  of 
the  partnership  in  priority  to  partnership 
creditors.  Records  v.  McKim,  43:  197,  80 
Atl.  968,  115  Md.  299. 

IV.  Partnership   real   estate. 

(See   also   same   heading  in  Digest  L.R.A. 

1-10.) 

Deed  to  partnership,  see  Deeds,  30. 

Transfer  of  title  by  estoppel  to  grantees  of 
firm,  see  Estoppel,  47. 

Sufficiency  of  evidence  that  lands  in  one 
partner's  name  were  partnership  lands, 
sec  Evidence,  2188. 

Insurance  of  partnership  real  estate,  see 
Insueance,  53,  208, 

Joint  stock  company  dealing  in  real  estate, 
see  Joint  Stock  Company,  3-5,  7. 

Joinder  of  parties  in  action  on  policy  of  in- 
surance, see  Parties,  152. 

See  also  infra,  49. 

43.  It  is  not  necessary  that  the  circum- 
stances and  dealings  of  partners,  relied  on 
to  show  that  real  estate  standing  in  the 
name  of  one  of  them  was  partnership  prop- 
erty, should  be  the  equivalent  of  an  express 
agreement,  it  being  sufficient  if  an  agree- 
ment to  that  effect  be  implied  from  them. 
Johnson  v.  Hogan,  37:  889,  123  N.  W.  891, 
158  Mich.   635.  ^ 

44.  To  establish  partnership  title  to  real 
estate  standing  in  the  name  of  one  of  the 
partners  it  is  not  necessary  to  show  that 
it  was  purchased  with  partnership  funds, 
since  it  may  have  been  intended  as  a  con- 
tribution by  him  to  the  firm  assets.  John- 
son V.  Hogan,  37:  889,  123  N.  W.  891,  158 
Mich.  635. 

45.  Whether  or  not  real  estate  standing 
in  the  name  of  a  member  of  a  partnership 
is,  as  between  the  partners,  to  be  treated 
as  partnership  property,  must  be  deter- 
mined by  ascertaining  from  their  conduct 
and  course  of  dealings  their  understanding 
and  intention.  Johnson  v.  Hogan,  37:  889, 
123  N.  W.  891,  158  Mich.  635. 

F.  Bights  of  members  as  to  each  other. 

(See   also   same   heading   in  Digest   L.R.A. 

1-70.) 
Digest  1-52  L.R.A.(N.S.) 


On  dissolution,  see  infra,  "VT. 

Right  to  maintain  action  against  partner, 
see  infra,  VII. 

Efi"ect  of  discharge  in  bankruptcy  of  one 
partner  on  claim  against  him  by  other 
partner,  see  Bankruptcy,  177,  178. 

Retiring  partner's  agreement  not  to  re-en- 
gage in  same  business,  see  Contracts, 
82,  367,  416. 

Action  of  forcible  entry  and  detainer  to 
put  partner  out  of  premises,  see  Forci- 
ble Entry  and  Detainer,  9. 

Interest  on  advances  made  to  partnership 
by  one  of  its  members,  see  Intesiest,  15. 

46.  One  partner  has  no  power,  under  the 
express  terms  of  N.  D.  Rev.  Codes  1905,  § 
5836,  to  dispose  of  the  good  will  of  the  part- 
nership business.  Kelly  v.  Pierce,  12:  180, 
112  N.  W.  995,  16  N.  D.  234. 

47.  The  interest  of  each  partner  in  part- 
nership property  is  his  share  of  the  sur- 
plus after  the  payment  of  all  partnership 
debts  and  the  settlement  of  all  accounts  be- 
tween himself  and  his  partners.  Jones  v. 
Way,  18:  1 180,  97  Pac.  437,  78  Kan.  535. 

48.  The  only  limitation  of  the  right  of  a 
partner  to  dispose  of  his  interest  in  part- 
nership property  to  a  third  person  is  that 
he  cannot  by  such  transfer  introduce  the 
purchaser  into  the  firm  without  the  consent 
of  the  other  partners.  Jones  v.  Way,  18: 
1180,  97  Pac.  437,  78  Kan.  535.  (Annotated) 

49.  Where  a  number  of  persons  form 
a  partnership  for  the  purpose  of  carrying  on 
a  lumber  business,  and  purchase  a  tract  of 
land,  taking  the  title  in  one  of  the  members 
in  trust  for  the  partnership,  but  no  attempt 
is  made  to  carry  on  business,  and  the  part- 
nership is  regarded  as  merely  nominal,  and 
there  is  nothing  in  the  partnership  agree- 
ment to  the  contrary,  the  partners  own  the 
real  estate  as  tenants  in  common,  and  one 
partner  may  sell  his  interest  therein  at  any 
time  without  the  consent  of  his  partners. 
Jones  V.  Way,  18:  1180,  97  Pac.  437,  78  Kan. 
535. 

50.  That  a  member  of  a  medical  partner- 
ship induced  a  stranger  to  purchase  the 
interest  of  his  partner  for  $5,000  will  not 
prevent  his  arbitrarily  terminating  the  part- 
nership after  the  expiration  of  twelve  years.. 
Freund  v.  Murray,  25:  959,  104  Pac.  683,  39 
Mont.  539. 

51.  An  action  at  law  will  not  lie  in  favor 
of  one  member  of  a  medical  partnership 
which  was  engaged  in  operating  a  hospital 
for  the  treatment  of  employees  of  corpora- 
tions under  contract,  for  the  act  of  his  co- 
partner in  soliciting  exclusive  contracts  for 
such  work,  and  arbitrarily  terminating  the 
partnership,  which  is  merely  at  will,  and 
excluding  him  from  the  building  and  par- 
ticipation in  the  business,  there  being  no 
property  belonging  to  the  partnership,  al- 
though "  he  is  thereby  deprived  of  large 
profits  which  had  accrued  from  the  busi- 
ness, if  he  is  not  deprived  of  his  private 
practice  or  of  any  patients  or  income  which 
he  might  otherwise  have  secured.  Freund 
V.  Murray,  25:  959,  104  Pac.  683,  39  Mont. 
539.  (Annotated) 
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52.  A  court  of  law  is  not  authorized  to 
take  jurisdiction  of  an  action  by  a  member 
of  a  medical  partnership  at  will,  to  recover 
damages  because  of  his  arbitrary  exclusion 
from  the  business  by  his  copartner,  by  rea- 
son of  statutes  requiring  every  partner  to 
act  in  good  faith  toward  his  copartners  in 
the  conduct  and  dissolution  of  the  partner- 
ship, forbidding  him  to  obtain  any  advan- 
tage over  them  by  adverse  possession,  and 
giving  compensatory  damages  for  unlawful 
acts  and  exemplary  damages  in  case  of  op- 
pression, fraud,  or  malice.  Freund  v.  Mur- 
ray, 25:  959,  104  Pac.  683,  39  Mont.  539. 

53.  When  a  partnership  is  carrying  on 
business  in  premises  which  it  holds  under  a 
lease,  neither  partner  can,  without  the  con- 
sent of  the  other,  take  a  renewal  of  the 
lease  in  his  own  name  and  so  exclude  the 
other  partner  and  secure  the  good  will  of 
the  business  for  himself.  Knapp  v.  Reed, 
32:  869,    130   N.   W.   430,   88   Neb.   754. 

(Annotated) 

54.  One  who  agrees  with  another  to  or- 
ganize a  railroad  company  and  divide  the 
profits,  paying  his  own  expenses,  cannot  re- 
fuse to  divide  a  salary  which  he  secures 
from  subscribers  to  the  corporate  stock  for 
continued  service  after  the  enterprise  is  un- 
der way.  Leeds  v.  Townsend,  13:  191,  81  N. 
E.  1060,  228  111.  451. 

55.  One  member  of  a  partnership  which 
conducted  a  logging  business  is  not,  in  the 
absence  of  an  agreement  to  that  effect,  en- 
titled to  a  greater  share  of  the  partnership 
earnings  than  the  other  by  reason  of  the 
fact  that  the  latter  was  frequently  away 
from  the  field  of  operations,  and,  in  conse- 
quence, the  former  did  the  greater  amount 
of  the  work  in  connection  with  the  firm's 
business.  Williams  v.  Pedersen,  17:  384,  92 
Pac.  287,  47  Wash.  472.  (Annotated) 

56.  Under  a  contract  for  the  formation 
of  a  partnership  to  engage  in  railroad  con- 
struction, which  entitles  either  partner, 
under  certain  conditions,  to  subcontract 
portions  of  the  work,  in  which  case  the  one 
taking  the  subcontract  should  be  dealt  with 
as  other  subcontractors,  the  profit  upon  a 
subcontract  taken  by  one  of  the  partners 
is  to  be  treated  as  profits  of  the  partner- 
ship, and  divided  under  the  partnership  con- 
tract. Condon  v.  Callahan,  i:  643,  89  S.  W. 
400,   115  Tenn.  285. 

Inspection  of  books. 

57.  The  right  given  by  partnership  arti- 
cles providing  that  proper  books  of  account 
shall  be  kept  by  the  managing  partner  for 
the  time  being,  and  that  each  of  the  part- 
ners shall  have  free  access  to  and  liberty  to 
examine  and  copy  or  take  extracts  from  any 
of  the  books  and  writings  of  the  partner- 
ship at  all  reasonable  times,  is  not  a  purely 
personal  one,  but  may  be  exercised  by  a 
partner  through  an  agent,  provided  that  the 
agent  is  a  person  to  whom  no  reasonable 
objection  can  be  taken  by  the  other  part- 
ners, the  agent  also  undertaking  not  to 
make  use  of  the  information  which  he  has 
thus  acquired  except  for  the  purpose  of  con- 
fidentially advising  his  principal.  Bevan  v. 
Webb,  2  B.  R.  C.  953,  [1901]  2  Ch.  59. 
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Also  Reported,  in  70  L.  J.  Ch.  N.  S.  536,  49 
Week.  Rep.  548,  84  L.  T.  N.  S.  609,  17 
Times  L.   R.  440.  (Annotated) 

58.  The  fact  that  a  statute  giving  part- 
ners free  access  to  the  books  and  writings 
of  the  partnership,  with  liberty  to  examine 
and  take  extracts  therefrom,  does  not  in 
express  terms  enable  a  partner  to  inspect 
by  the  agency  of  someone  else,  does  not  ex- 
elude  the  right  to  so  inspect.  Bevan  v. 
Webb,  2  B.  R.  C.  953,  [1901]  2  Ch.  59. 
Also  Reported  in  70  L.  J.  Ch.  N.  S.  536,  49 
Week.  Rep.  548,  84  L.  T.  N.  S.  609,  17 
Times  L.  R.  440. 

Accounting;   settlement. 
On  dissolution,  see  infra,  85,  86. 
Jurisdiction    to    take   partnership    account- 
ing, see  Writ  and  Process,  28. 

59.  A  person  who  purchases  one  partner's 
interest  in  partnership  property  without  the 
consent  of  the  other  partners  acquires  only 
the  equitable  right  to  call  for  an  accounting 
and  settlement.  Jones  v.  Way,  18:  1180,  97 
Pac.  437,  78  Kan.  535. 

60.  A  purchaser  of  the  interest  of  one  of 
several  partners  who  own  real  estate  as  ten- 
ants in  common  is  entitled  to  an  account- 
ing for  his  sliare  of  the  proceeds,  as  against 
one  who  purchased  the  interests  of  the  other 
partners,  and  disposed  of  such  real  estate 
without  his  knowledge  or  consent.  Jones  v. 
Way,  18:  1 180,  97  Pac.  437,  78  Kan.  535. 

61.  A  member  of  a  partnership  engaged 
in  the  sale  of  real  estate  on  commission  is 
not  liable  to  account  to  the  partnership  for 
profits  made  by  purchasing  tracts  of  land 
for  subdivision  and  resale,  if  the  partnership 
cannot  finance  the  deal  and  the  property  is 
placed  with  it  for  resale  at  the  usual  com- 
mission. Shrader  v.  Downing,  52:  389,  140 
Pac.  558,  79  Wash.  476.  (Annotated) 

62.  Although  a  partnership  organized  to 
represent  both  buyer  and  seller  in  real  es- 
tate tran.sactions  is  void  as  against  public 
policy,  a  member  is  not  precluded  by  that 
fact  from  compelling  a  division  of  commis- 
sions paid  by  parties  having  full  knowledge 
of  the  fact  that  the  concern  represented 
both  parties,  and  consenting  thereto.  Fryer 
V.  Ilarken,  23:  ^gj,  121  N.  W.  526,  142  Iowa, 
708.  (Annotated) 

63.  One  partner  cannot  avoid  turning 
over  to  his  copartner  the  latter's  share  of 
the  proceeds  of  partnership  property  as 
found  by  a  sale  of  it,  and  a  voluntary  ac- 
counting by  him,  although  the  partnership 
was  formed  at  a  time  when  the  parties  were 
maintaining  illicit  sexual  relations  with 
each  other.  Mitchell  v.  Fish,  36:  838,  134 
S.  W.  940,  97  Ark.  444.  (Annotated) 

64.  One  member  of  a  partnership  organ- 
ized for  a  limited  purpose  may  purchase 
with  his  own  funds  a  judgment  against  his 
copartner  having  no  connection  whatever 
with  the  partnership  transaction,  prior  to 
the  institution  of  any  proceedings  affecting 
the  partnership  affairs  or  the  existence  of 
any  funds  out  of  which  the  latter  is  en- 
titled to  claim  profits,  and  use  the  same  as 
a  set-off  in  settlement  of  its  accounts.  Mil- 
ler v.  Ferguson,  28:  618,  65  S.  E.  562,   110 
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VI.   Dissolution ;  effect  of. 

(See    also    same   heading   in   Digest   L.R.A. 

1-70. J 

Effect  of  death  pending  appeal  of  one  of 
several  attorneys  who  have  agreed  to 
share  contingent  fee,  see  Attorneys, 
63. 

Right  of  trustee  in  bankruptcy  of  surviv- 
ing member  to  firm  property,  see  Bank- 
KUPTCY,  24. 

Effect  of  dissolution  of  brokerage  partner- 
ship upon  authority  to  sell  property, 
see  Brokers,  19. 

Power  of  probate  court  to  dissolve,  see 
Courts,  239. 

Jurisdiction  of  equity  to  adjust  differences 
upon  dissolution,  see  Equity,  22. 

Passing  of  good  will  on  sale  of  partnership 
business,  see  Good  Will, 

Entering  decree  of  dissolution  nunc  pro 
tunc,  see  Judgment,  63. 

Jurisdiction  of  justice  of  tlie  peace  to  deter- 
mine riglits  of  partners,  see  Justice 
OF  THE  Peace,  3. 

Note  of  one  partner  after  dissolution  as 
payment  of  firm  debt,  see  Payment,  6. 

See  also  supra,  24,  50,  51. 

65.  An  attempt  by  one  partner  to  ex- 
clude the  other  from  participation  in  the 
affairs  of  the  partnership  is  no  defense  to  a 
dissolution  of  the  concern  because  of  the 
incapacity,  through  ill  health,  of  the  latter 
to  perform  his  duties  to  the  partnership. 
Barclay  v.  Barrie,  47:  839,  102  N.  E.  602, 
209  N.  Y.  40. 

66.  Tliat  a  partner  who  became  incapaci- 
tated by  ill  health  from  performing  the 
duties  of  the  partnership  had  undertaken 
for  a  small  extra  percentage  of  the  profit 
to  perform  the  other  partner's  share  of 
sueli  duties  does  not  show  tliat  the  work 
of  the  partnership  was  of  such  slight  im- 
portance that  tlie  partnership  should  not  be 
dissolved  because  of  his  incapacity.  Bar- 
clay V.  Barrie,  47:  839,  102  N.  E.  602,  209 
N.  Y.  40. 

67.  Incapacity,  by  reason  of  a  stroke  of 
paralysis,  of  a  partner,  for  a  period  of  tbree 
years  and  eleven  months  out  of  a  partner- 
ship period  of  four  years  and  eleven  months, 
to  attend  to  the  duties  of  the  partnership, 
is  ground  for  dissolution  at  the  suit  of  the 
other  partner,  although  there  has  been  a 
progressive  recovery,  and  it  is  found  that 
he  will  bo  practically  restored  to  health  by 
the  expiration  of  the  contract  period  of  the 
partnership.  Barclay  v.  Barrie,  47:839, 
102  N.  E.  602,  209  N,  Y.  40.        (Annotated) 

08.  That  the  receiver  of  a  partnorsliip 
employed  one  of  the  partners  at  a  salary 
to  assist  in  winding  up  the  affairs  of  the 
partnership  does  not  entitle  the  other  part- 
ner, who  held  real  estate  in  trust  for  the 
firm,  to  compensation  for  caring  for  and 
selling  the  trust  property  after  dissolution 
of  the  partnership.  Ruggles  v.  Buckley, 
27:  541,  175  Fed.  57,  99  C.  C.  A.  73. 

69.  A  member  of  a  partnership  dis- 
solved bv  a  decree  of  court  who  held  real 
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estate  in  trust  for  the  firm  is  not  entitled 
to  compensation  out  of  the  firm  assets  for 
managing,  controlling,  and  selling  it  after 
the  dissolution, — especially  where  parties 
not  members  of  the  firm  were  interested  in 
the  trust  property.  Ruggles  v.  Buckley,  27: 
541,  175  Fed.  57,  99  C.  C.  A.  73. 

70.  One  member  of  a  partnership  creat- 
ed for  the  buying  and  selling  of  land  and 
standing  timber  which  has  been  dissolved 
by  consent,  who,  with  another  member,  has 
been  authorized  to  liquidate  the  partner- 
ship afi'airs  by  selling  the  firm  property 
and  applying  the  proceeds  to  the  payment 
of  its  debts,  cannot,  as  a  liquidator  and 
without  the  consent  of  his  former  partners, 
bind  them  by  giving  a  note  in  the  firm 
name  in  settlement  of  an  old  firm  debt. 
Bank  of  Monroe  v.  Drew,  32:  255,  53  So. 
129,  126  La.  1028.  (Annotated) 
What  constitutes   a   dissolution. 

71.  The  transfer  by  a  partnership  of  all 
its  assets  to  a  corporation  formed  to  take 
them  over,  and  the  issuance  of  corporate 
stock  to  the  partners  for  a  portion  of  the 
assets,  with  the  expectation  that  the  re- 
mainder shall  be  collected  and  applied  in 
satisfaction  of  partnership  debts,  will,  if 
the  partnership  thereupon  ceases  to  do  busi- 
ness, constitute  a  dissolution  of  it.  Seufert 
v.  Gille,  31:  471,  131  S.  W.  102,  230  Mo.  453. 

(Annotated) 

Povrers  and  compensation  of  surviv- 
ing partner. 

Right  of  innocent  partner  in  insurance  busi- 
ness to  compel  policy  holders  who 
secured  discount  in  premiums  from  co- 
partner to  pay  unpaid  portion,  see  In- 
surance, 420. 

Interest  against  surving  partner,  see  In- 
terest, 16. 

See  also  supra,  38. 

72.  A  surviving  partner,  for  the  purpose 
of  winding  up  the  partnership  affairs,  may 
continue  the  business  and  may  mortgage 
the  partnership  property,  whether  real  or 
personal,  to  secure  a  partnership  debt.  Re 
Bourne,  3  B.  R.  C.  569,  [1906]  2  Ch.  427. 
Also  Reported  in  75  L.  J.  Ch.  N.  S.  779,  54 
Week.  Rep.  559,  95  L.  T.  N.  S.  131. 

(Annotated) 

73.  The  surviving  member  of  the  part- 
nership takes  the  firm  property  as  its  ab- 
solute owner,  subject  to  the  lial)ility  to 
account  for  the  proceeds,  and  for  their  ap- 
plication to  the  payment  of  the  firm  debts, 
and  the  settlement  of  the  partnership  ac- 
counts. Hewitt  V.  Hayes,  27:  154,  90  N.  E. ' 
985,  204  Mass.  586. 

74.  Upon  the  death  of  the  partner  to 
whom  the  exclusive  management  of  the 
business  has  been  committed,  the  right  to 
wind  up  the  affairs  of  the  partnership  de- 
volves upon  the  surviving  partner,  and  not 
upon  the  executor  of  the  managing  partner, 
and  the  surviving  partner  may  require  the 
executor  to  deliver  to  him  all  firm  assets 
in  his  possession,  including  real  estate.  Hew- 
itt V.  Hayes,  27:  154,  90  N.  E.  985,  204 
Mass.  586. 
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75.  The  rule  that  a  surviving  partner  is 
not  entitled  to  compensation  for  winding 
up  the  affairs  of  the  partnership  does  not 
apply  where  the  affairs  are  not  immediate- 
ly wound  up,  but  the  work  in  which  the 
partnership  was  engaged  is  carried  to  com- 
pletion with  the  consent  of  the  personal 
representatives  of  the  decedent.  Condon  v. 
Callahan,  1:643,  89  S.  W.  400,  11«  Tena 
285. 

76.  Where  partners  who  have  undertak- 
en to  perform  a  construction  contract  have 
agreed  that  each  shall  contribute  his  serv- 
ices without  compensation,  one  who,  upon 
the  other's  death,  performs  the  entire  work 
of  supervision,  is  entitled  to  compensation 
for  that  part  of  the  work  which  deceased 
would  have  contributed  had  he  lived.  Con- 
don v.  Callahan,  1:643,  89  S.  W.  400,  115 
Tenn.  285. 

77.  Personal  representatives  of  a  de- 
ceased partner  in  a  firm  which  has  taken  a 
contract  for  railroad  construction  cannot 
compel  the  surviving  partner  to  contribute 
the  entire  amount  paid  to  the  engineer  of 
the  railroad  company  for  services  rendered 

.  by  him  to  the  enterprise,  where  the  services 
were  engaged  and  utilized  with  knowledge 
of  the  deceased  partner  and  of  his  repre- 
sentatives, and  there  was  nothing  in  the 
transaction  in  violation  of  the  rights  of  the 
railroad  company,  or  without  its  consent. 
Condon  v.  Callahan,  i:  643,  89  S.  W.  400, 
115  Tenn.  285. 

78.  A  rejected  offer  by  a  surviving  part- 
ner to  take  a  certain  amount  in  payment  for 
his  services  in  completing  the  enterprise  in 
which  the  partnership  was  engaged  does  not 
prevent  his  recovering  a  reasonable  allow- 
ance therefor  in  case  he  applies  to  the 
courts,  although  it  is  in  excess  of  the 
amount  named  in  his  offer.  Condon  v.  Cal- 
lahan, i:  643,  89  S.  W.  400,  115  Tenn.  285. 
Idability  of  retiring  partner. 
Evidence  as  to,  see  Evidence,  1584,  2017. 
Notice  to  traveling  salesman  of  dissolution 

of  firm  as  notice  to  his  principal,  see 
Notice,  29. 
Instructions  as  to,  see  Tbial,  1017. 

79.  All  the  partners  are  still  bound,  after 
dissolution,  for  the  complete  execution  of 
a  contract  made  during  the  partnership. 
Burdett  v.  Hayman,  15:  1019,  60  S.  E.  497, 
63  W.  Va.  515. 

80.  A  member  of  a  mining  partnership 
who  terminates  his  relation  thereto  is  not 
liable  for  wages  of  laborers  who  thereafter 
enter  the  service  of  the  partnership,  nor 
for  those  who  were  at  the  time  at  work  for 
it  but  who  continued  their  service  with  no- 
tice of  his  withdrawal;  but  he  will  be  lia- 
ble for  the  wages  of  those  who  had  com- 
menced to  serve  the  partnership  before  his 
withdrawal  and  continued  to  do  so  there- 
after without  notice  of  the  withdrawal. 
Kelley  v.  McNamee,  22:  851,  164  Fed.  369, 
90  C.  C.  A.  357.  (Annotated) 

81.  Means  of  knowledge,  on  the  part  of 
bank  officers,  of  a  change  in  the  membership 
of  a  firm  whose  note  is  held  by  the  bank  at 
the  time  of  a  renewal  thereof,  is  not  suffi- 
cient to  exonerate  the  retiring  members 
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from  liability  thereon  if  they  had  not  in 
fact  received  such  knowledge.  Gross  v. 
Breckinridge  Bank,  4:  800,  90  S.  W.  5,  28 
Ky.  L.   Rep.   640.  (Annotated) 

82.  An  agreement  by  which  a  retiring 
partner  transfers  his  interest  in  the  part- 
nership property  to  the  remaining  partner, 
who  agrees  to  pay  the  partnership  debts, 
creats  as  between  them  the  relation  of  sure- 
ty and  principal,  but  does  not  create  that 
relation  as  to  a  creditor  with  notice  of  the 
agreement,  but  who  in  no  vra.y  assents  to  it. 
Dean  &  Co.  v.  Collins,  9:  49,  108  N.  W.  242, 
15   N.    D.    535.  (Annotated) 

83.  Notice  to  the  seller  of  dissolution  of 
the  purchasing  partnership  need  not  have 
been  received  before  the  order  was  given,  to 
release  the  retiring  partner,  but  it  is  suffi- 
cient if  given  before  the  order  is  accepted 
and  the  goods  shipped.  Jenkins  Bros.  Shoe 
Co.  V.  Renfrew,  25:  231,  66  S.  E.  212,  151 
N.  C.  323. 

84.  Where  one  partner  sells  his  interest 
in  the  partnership  property  to  the  other, 
with  the  agreement  that  the  continuing 
partner  shall  assume  and  pay  all  the  part- 
nership debts,  and  the  sale  is  made  with 
full  knowledge,  agreement,  and  consent  of 
the  creditors  of  said  partnership,  the  re- 
tiring partner,  as  a  matter  of  law.  Ipso 
facto,  becomes  surety  only  for  such  debts, 
and  if  the  creditors,  having  such  knowledge 
of  such  agreement,  consent  thereto,  and 
permit  the  continuing  partner  to  dissipate 
or  negligently  lose  or  dispose  of  the  part- 
nership property  upon  which  they  have  a 
lien,  the  surety  is  discharged  to  the  extent 
that  he  may  be  prejudiced  thereby.  John- 
son V.  Jones,  48:  547,  135  Pac.  12,  39  Okla. 
323.  (Annotated) 
Accounting. 

See  also  supra,  73. 

85.  The  allowance,  by  the  surviving 
partner  of  a  concern  dissolved  by  death,  of 
2  per  cent  for  collecting  accounts,  to  the 
corporation  organized  to  continue  the  busi- 
ness, is  not  so  unreasonable  that  he  will 
not  be  credited  with  such  amount  in  ac- 
counting with  the  representative  of  the  de- 
ceased partner.  Didlake  v.  Roden  Grocery 
Co.  22:  907,  49  So.  384,  160  Ala.  484. 

86.  In  the  absence  of  fraud  or  over- 
reaching, the  administratrix  of  a  deceased  • 
partner  cannot  stand  by  until  the  paitner- 
ship  property  has  been  sold  to  a  corporation 
organized  to  continue  the  business,  the 
claims  collected,  the  property  scattered,  and 
the  proceeds  distributed,  she  receiving  her 
share,  and  then  disaffirm  the  sale,  retain 
what  she  has  received,  and  sue  the  surviving 
partner  and  stockholders  of  the  corporation 
for  an  additional  amount  which  she  claims 
the  business  should  have  realized.     Didlake 

V.  Roden  Grocery  Co.  22:  907,  49  So.  384, 
160   Ala.    484. 


VII.  Actions. 


(See   also   same   heading   in  Digest  L.R.A. 
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Bringing  suit  to  settle  affairs  as  bar  to  ac- 
tion at  law  to  recover  contract  price  of 
plaintiff's  interest,  see  Election  of 
Remedies,  29. 

Form  of  judgment  in  action  against  part- 
nership where  only  one  member  was 
served,  see  Judgment,  23. 

Partners  as  parties  defendant,  see  Parties, 
176. 

Amendment  of  pleading  by  striking  out 
name  of  deceased  partner,  see  Pleading, 
125. 

Service  by  publication  upon  partnership  in 
its  firm  name,  see  Weit  and  Peocess, 
9,  30. 

Describing  defendant  in  summons  as  cor- 
poration instead  of  copartnership,  see 
Writ  and  Process,  11. 

Service  of  summons  by  mailing  in  partner- 
ship name,  see  Writ  and  Process,  30. 

87.  A  partner  who,  in  reliance  upon  ma- 
terial, false,  and  fraudulent  representations 
made  by  his  copartner,  who  hart  charge  of 
the  books  and  business  of  the  firm,  to  the 
effect  that  certain  items  of  char-je  appear- 
ing therein  constituted  debts  owing  to  the 
firm,  is  induced  to  enter  into  a  contract 
finally  settling  and  dissolving  the  partner- 
ship, and  to  accept  as  his  individual  prop- 
erty all  of  said  items  of  charge  some  of 
which  had  been  paid  and  others  falsely  en- 
tered, may,  upon  discovery  of  the  fraud, 
without  rescinding  the  tontract,  sue  his  co- 
partner at  law  for  any  damage  occasioned 
by  the  deceit.  Crockett  v.  Burl'^son,  6:  263, 
54  S.  E.  341,  60  W.  Va.  252.         (Annotated) 

VIII.  Limited  or  special  partnership. 

(See  same  heading  in  Digest  L.R.A.  1-10.) 
♦-•-♦ 


PART  PAYMENT. 

See  Partial  Payment. 


■♦♦»■ 


PART    PERFORMANCE. 

Under  statute  of  frauds,  see  Contracts,  I. 

e,  6. 
Definition  of,  see  Contracts,  318. 
Contingent  liability  of  insurer   as,  barring 

action   of   insured   for   premiums  paid, 

see  Insueance,  443. 


PARTY  LINES. 


Forbidding  furnishing  of  party  line  tele- 
phone service,  see  Municipal  Corpora- 
tions, 180. 
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PARTY  WALL. 

Implied  obligation  to  share  cost  of,  see  Con- 
tracts, 5. 

Liability  of  vendor  for  amount  vendee  ia 
forced  to  pay  for  right  to  use,  see  Cov- 
enants and  Conditions,  68. 

Covenant  as  to,  running  with  the  land,  see 
Covenants  and  Conditions,  132,  133. 

Damages  for  breach  of  covenant  because  of 
enforcement  against  property  of  lien 
for  share  of  costs  of,  see  Damages,  713. 

Prescriptive  right  to  easement  in,  see  Ease- 
ments, 12. 

Right  of  lessee  to  hold  lessor  liable  for 
amount  which  former  contributes  to- 
cost  of,  see  Landlord  and  Tenant,  18. 

Liability  of  landlord  to  tenant  for  injury  by 
fall  of,  see  Landlord  and  Tenant,  159. 

Liability  of  devisee  to  contribute  toward 
cost  of,  see  Wills,  107. 

1.  An  agreement  for  a  party  wall  to  be 
erected  between  two  adjoining  lots,  to  ex- 
tend throughout  the  whole  distance  of  the 
dividing  lines,  requires  a  solid  wall  through- 
out the  entire  length  and  height.  Kuh  v. 
O'Reilly,  51:  420,  104  N.  E.  5,  261  111.  437. 

2.  Failure  of  one  of  the  parties  to  sign 
a  party-wall  agreement  does  not  make  it 
invalid,  where  it  obligates  him  to  do  noth- 
ing except  to  allow*  the  other  party  to  use 
an  upward  extension  in  case  he  chooses 
to  build  it.  Trulock  v.  Parse,  11:  924,  103- 
S.  W.    166,  83  Ark.   149. 

3.  In  rebuilding  a  party  wall  extending 
beyond  the  rear  of  the  adjoining  building 
it  is  not  necessary  that  it  be  continued  at 
the  same  thickness  as  the  old  wall,  nor  that,^ 
if  a  heavier  wall  is  reasonably  required,  all 
the  increased  thickness  shall  be  placed  on 
the  builder's  side  of  the  line.  Reynolds  v. 
Union  Sav.  Bank,  49:  194,  136  N.  W.  529, 
155  Iowa,  519. 

4.  Where  one  purchases  property  that 
is  connected  with  and  supported  by  a  party- 
wall,  and  such  wall  is  constructed  and  main- 
tained on  the  land  of  the  adjoining  owner, 
and  the  purchaser  continues  to  use  sucb 
party  wall  as  it  had  been  used  by  his 
grantor,  he  is  chargeable  with  notice  of 
the  terms  and  conditions  of  the  agree- 
ment under  which  the  wall  was  constifucted 
and  his  grantor  used  the  same.  Lorenzi 
V.  Star  Market  Co.  35:  1142,  115  Pac.  490, 
19  Idaho,  674. 

5.  Where  a  man  grants  a  dividend 
moiety  of  an  outside  wall  of  his  house  with 
intent  to  make  it  a  party  wall  between  that 
house  and  a  house  to  be  built  on  his  neigh- 
bor's adjoining  land,  the  law  implies  the 
grant  and  reservation  in  favor  of  the 
grantor  and  grantee  respectively,  of  such 
easements  as  may  be  necessary  to  carry  out 
the  common  intention  as  to  the  user  af  the 
wall,  the  nature  of  the  easements  varying 
with  the  particular  circumstances  of  each 
case.  Jones  v.  Pritchard,  2  B.  R.  C.  380, 
[1908]  1  Ch.  630.  Also  Reported  in  77  L. 
J.  Ch.  N.  S.  405,  98  L.  T.  N.  S.  386,  24 
Times  L.  R.  309. 
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PARTY  WALL. 


6.  A  purchaser  of  a  divided  moiety  of 
the  wall  of  a  liouse  adjoining  his  property, 
containing  flues  and  fireplaces  which  have 
been  constructed  therein,  some  for  the  use 
of  tlie  builder's  house  only  and  some  with  a 
view  to  their  use  for  any  house  which  might 
be  built  upon  the  adjoining  property, 
through  the  center  of  which  ilucs  passes  an 
imaginary  vertical  plane  which  divides  that 
part  of  the  wall  which  was  sold  from  that 
which  was  retained,  acquires  by  implication 
from  the  grant  a  right  to  allow  smoke  from 
his  fireplace  to  pass  into  the  flue  connected 
therewith,  notwithstanding  that  at  any  point 
of  its  passage  up  the  flue  it  may  pass  from 
his  moiety  into  his  neighbor's  moiety  of 
the  flue;  and  he  therefore  is  not  liable  for 
damage  done  by  smol<e  which  escapes  from 
the  flue  through  cracks  which  develop  in  the 
surrounding  masonry  into  his  neighbor's 
house,  notwithstanding  such  cracks  are  due 
to  a  subsidence  of  his  own  house,  where  the 
cause  of  such  subsidence  is  undetermined 
and  there  is  no  evidence  of  negligence  or 
want  of  reasonable  precaution  either  in 
building  his  house  or  in  anything  which  he 
has  since  done.  Jones  v.  Pritcliard,  2  B. 
R.  C.  380,  [1908]  1  Ch.  630.  Also  Reported 
in  77  L.  J.  Ch.  N.  S.  405,  98  L.  T.  N.  S.  386, 
24  Times  L.  R.  309.  (Annotated) 

7.  A  property  owner  who  utilizes  for 
his  own  benefit  a  wall  ejected  by  the  owner 
of  adjoining  property  on  the  division  line 
must  pay  a  reasonable  price  for  such  use, 
either  to  the  one  who  erected  it,  or  to  a 
grantee  of  his  rights,  although  no  agreement 
for  payment  was  made  at  the  time  the  wall 
was  erected,  and  the  one  making  use  of  the 
wall  may  have  acquired  his  title  to  the 
property  after  the  wall  was  in  existence. 
Spalding  v.  Grundy,  13:  149,  104  S.  W.  293, 
126  Ky.  510. 

Creation   of   right. 

8.  The  extension  of  the  footing  or  foun- 
dation of  a  wall  erected  by  a  property  own- 
er upon  his  own  property,  6  inches  over  on- 
to that  of  his  neighbor,  does  not  make  the 
wall  a  party  wall,  where  it  is  not  shown  to 
interfere  with  the  use  by  the  neighbor  of 
his  property.  Trulock  v.  Parse,  11:  024, 
103  S.  W.  166,  83  Ark.  149.  (Annotated) 

9.  The  right  to  maintain  a  wall  resting 
on  each  side  of  a  boundary  line  as  a  party 
wall  can  never  rest  upon  prescription,  but 
must  always  be  founded  in  contract,  ex- 
press or  implied.  Bright  v.  Bacon,  20:  386, 
116    S.    W.    268,    131    Ky.    848. 

10.  A  wall  is  not  made  a  party  wall  by  a 
trespasser  obtaining  in  it  an  easement  by 
long-continued  use,  except  to  the  extent  that 
the  use  of  the  encroacher  has  become  a 
right.  Bright  v.  Bacon,  20:  386,  116  S.  W. 
268,   131  Ky.  848. 

Agreement  to  pay  for  Tirhen  nsed. 
Notice   to   purchaser   of   obligation   to   con- 
tribute to  cost  of,  see  Notice,  67. 

11.  A  provision  in  a  party-wall  agree- 
ment that  one  party  is  to  pay  the  other  one 
half  the  cost  of  the  wall  when  it  is  used 
in  connection  with  any  building  on  the  prop- 
erty of  the  former  runs  with  the  land,  and 
binds  a  successor  in  title  using  the  wall  with 
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constructive  notice  of  the  recorded  agree- 
ment, and  therefore,  upon  his  using  the 
wail,  the  amount  cannot  be  collected  from 
the  heirs  of  tlie  party  signing  the  agreement. 
Ferguson  v.  Worrall,  9:  1261,  101  S.  W.  966, 
125  Ky.  618. 

12.  One  purchasing  without  notice  prop- 
erty on  which  stands  a  party  wall  takes  his 
property  free  froui  the  obligation  to  contrib- 
ute to  the  cost  upon  making  use  of  the 
wall.  Hawkes  v.  Hoflinan,  24:  1038,  105 
Pac.   156,  50  Wash.  120. 

13.  Grantees  of  property  upon  whicli 
stands  a  party  wall  may  avoid  contributing 
to  its  cost  upon  making  use  of  it,  if  their 
grantor  purchased  the  property  without  no- 
tice of  such  obligation,  although  tiiey  them- 
selves had  such  notice  at  the  time  of  tiieir 
purchase.  Hawkes  v.  Holfman,  24:  1038,  105 
Pac.  156,  56  Wash.   120.  . 

Making  openings  in. 

Mandatory  injunction  to  require  closing  of 

window   openings    in,   see  Injunction, 

29. 

14.  Windows  cannot  be  opened  in  a  par- 
ty wall.  Coggins  v.  Carey,  10:  1191,  66  Atl. 
673,  106  Md.  204.  (Annotated) 

15.  That  one  of  the  parties  to  a  party- 
wall  agreement  constructs  the  wall  at  his 
own  expense,  to  be  reimbursed  when  the 
other  party  makes  use  of  it,  does  not  en- 
title him  to  maintain  openings  in  the  wall 
until  the  other  party  uses  it.  Kuh  v. 
O'Reilly,  51:  420,  104  N.  E.  5,  261  111.  437. 

16.  Equity  will  not  require  the  removal 
of  so  much  of  a  wall,  built  as  a  party  wall, 
as  rests  upon  plaintiff's  land,  because  of  the 
existence  of  openings  therein;  but  will  mere- 
ly decree  that  if  at  any  time  he  shall  desire 
to  utilize  the  wall  for  building  purposes  the 
other  owner  shall  close  all  apertures  therein 
at  his  own  expense.  Reynolds  v.  Union 
Sav.  Bank,  49:  194,  136  N.  W.  529,  155  Iowa, 
519.  (Annotated) 

17.  Successors  in  title  to  one  of  the  par- 
ties to  a  party-wall  agreement  may  compel 
a  restoration  of  the  wall  to  a  solid  condi- 
tion by  the  other  party  to  the  agreement 
who  has  made  openings  therein  for  windows 
and  steam-pipe  exhausts,  although  the  cost 
of  the  wall  was  borne  by  the  latter  and  the 
former  is  not  ready  to  use  the  portions  of 
the  wall  where  the  openings  exist.  Kuh  v. 
O'Reilly,  51:  420,  104  N.  E.  5,  261  111.  437. 
Raising. 

18.  An  agreement  without  consideration, 
by  one  who  has  erected  a  wall  on  his  own 
property,  to  permit  his  neighbor  to  con- 
struct an  upward  extension,  or  to  make  use 
of  one  constructed  by  the  owner  of  the 
wall,  is,  until  acted  upon,  a  mere  option, 
which  may  be  withdrawn  at  any  time. 
Trulock  V.  Parse,  11:924,  103  S.  W.  166, 
83   Ark.    149. 

19.  The  owner  of  a  wall  in  which  his 
neighbor  has  an  easement  of  use,  who  stands 
by  and  permits  him  to  add  to  its  height 
without  injury  to  the  wall  or  impairment  of 
his  own  use  of  it,  will  not  be  permitted  to 
claim  compensation  for  it  because  of  the  ad- 
ditional   use    in    which    he   has   a    right   to 
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share.     ]Mann  v.  Reigler,  i8:  131,  111  S.  W. 
300,    33    Ky.    L.    Rep.    774. 

20.  Every  joint  owner  of  a  party  wall 
standing  across  a  boundary  line,  and  which 
has  stood  so  long  that  the  original  agree- 
ment under  which  it  was  erected  cannot  be 
established,  has  a  right  to  add  to  its  height 
to  its  whole  width  for  the  benefit  of  addi- 
tions to  the  building  on  his  property,  so 
long  as  it  does  not  unnecessarily  interfere 
with  the  other's  use  as  it  was  begun  or  has 
developed.  Bright  v.  Bacon,  20:  386,  116  S. 
W.  268,  131  Ky.  848.  (Annotated) 
Damage  to. 

21.  The  owner  of  a  party  wall  may  main- 
tain an  action  for  interference  with  his 
property,  against  the  owner  of  the  adjoin- 
ing land,  who,  without  making  use  of  it  un- 
der the  party-wall  agreement,  drives  naila 
into  it  for  the  display  of  merchandise  which 
he  has  for  sale.  Berry  v.  Godfrey,  16:  434, 
84  N.  E.  304,  198  Mass.  228.  (Annotated) 
Destruction,  of. 

Recovery  on  insurance  policy  for  loss  of 
easement  of  support  by  injury  to  or 
destruction  of  wall,  see  Insurance, 
212,  780. 

Notice  to  purchaser  as  to  rights  of  other 
party  after  destruction,  see  Notice,  77. 

22.  The  right  of  an  owner  of  property  to 
have  support  from  a  wall  entirely  upon  the 
property  of  the  adjoining  owner,  whether 
derived  from  contract  or  acquired  by  pre- 
scription, is  in  the  nature  of  an  easement, 
which  is  tenninated  upon  the  destruction  of 
the  building  by  fire.  Bowhay  v.  Richards, 
19:  883,  116  N.  W.  677,  81  Neb.  764. 

(Annotated) 

23.  An  easement  in  a  party  wall  is  not 
destroyed  by  the  destruction  by  fire  of 
the  owner's  building,  which  so  weakens 
the  wall  that  it  cannot  be  used  for  the 
purposes  desired  by  the  owner,  if  it  re- 
mains sufhcient  for  the  purposes  of  the 
easement;  but  the  owner  must,  if  he  de- 
sires to  replace  it,  protect  the  rights  of 
the  owner  of  the  easement  and  reconnect 
his  building  with  the  new  wall.  Commer- 
cial Nat.  Bank  v.  Eccles,  46:  102 1,  134  Pac. 
614,  43  Utah,  91.  (Annotated) 


PAR  VALUE. 


Expert  testimony  as  to  meaning  of  words, 
see  Evidence,  1136. 


PASS. 

In  general,  see  Carriers,  II.  m,  3. 

Right  of  carrier  to  issue,  see  Carriers, 
1059,   1061-1065,   1067,   1068. 

Invalidating  carrier's  contract  to  give,  see 
Commerce,  71;  Contracts,  633,  634. 

Constitutionality  of  statute  as  to,  see  Con- 
stitutional Law,  367,  495,  791. 

Agreement  by  carrier  to  give  passes  for  life, 
see  Statutes,  299. 
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PASSAGEWAY. 

As  boundary,  see  Boundaries,  II.  b. 

Injury  to  passenger  by  condition  of,  see  Car- 
RIER.S,  605. 

Power  of  board  of  health  to  require  paving 
of,    see    Constitutional    Law,    372. 

Easement  in,  see  Easements. 

Injunction  against  obstruction  of,  see  In- 
junction, 181. 

•-•-♦ 


PASSENGER  ASSOCIATION. 

See  Carriers,  633-635. 

♦-•-♦ 

PASSENGER  CARRIERS. 

See  Carriers. 

♦-•-♦ 


PASSENGER  ELEVATORS. 

See  Ele\'ATORS,  II. 

♦-•-♦ — 


PASSENGERS. 

Who  are,  see  Carriers,  II.  c. 

♦-•-♦ 


PASSENGER  STATION. 

See  Depot. 

♦ » » 


PASSION. 

Reducing    homicide    to    manslaughter,    se? 
Homicide,  64-69. 


PASS  VTAY. 


Bounding  of  land  on  private  pass  way,  see 
Boundaries,  10. 

Municipal  liability  for  condition  of,  sec 
Municipal  Corporations,  337. 

Question  for  jury  as  to  negligence  in  operat- 
ing train  at,  see  Trial,  563. 


PAST  DUE  NOTE. 


Consideration   for    agreement    to    pay    past 
due  note  of  another,  see  Contracts,  97. 


PASTE. 

Lien  for,  pop  Mechanics'  Lie.^^s,  35. 
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PASTEUR   TREATMENT— PATENTS,    IV.  b. 


PASTEUR   TREATMENT. 


A3  element  of  damages  for  injury  by  bite 
of  dog,  see  Damages,  3G2. 


PASTOR. 

Reinstatement  of,  in  equity,  see  Equity,  16. 
Jn  general,  see  Religious  Societies,  IV. 


I»ATENT  MEDICINES. 

"Due  process  in  regulating  sales  of,  see  Con- 
stitutional Law,  513. 

Police  power  over  itinerant  venders  of,  see 
Constitutional  Laav,  703. 

Liability  for  placing  sample  of,  in  hands 
of  child,  see  Criminal  Law,  55. 

Negligence  in  sale  of,  see  Dbugs  and  Drug- 
gists, 6,  7. 

Effect  of  fraud  on  right  to  enforce  contract 
as  to,  see  Equity,  140,  141;  Pleading, 
481. 

Presumption  from  withholding  evidence  as 
to,  see  Evidence,  311,  312. 

Opinion  as  to  value  of,  see  Evidence,  1124. 

Publication  of  signature  in  connection  with 
testimonial,  see  Evidence,  1731-1733, 
2013;  Libel  and  Slander,  18;  Trial, 
335. 

Conspiracy  to  maintain  prices,  see  Mo- 
nopoly and  Combinations,  46-51. 

1.  The  owner  of  a  proprietary  medicine 
may  lawfully  fix  the  price  and  name  the 
terms  and  conditions,  at  and  upon  which 
alone  he  will  supply  his  product  to  the 
trade,  refusing  to  deal  with  those  who  re- 
fuse to  comply  with  such  conditions.  Jayne 
V.  Loder,  7:  984,  149  Fed.  21,  78  C.  C.  A.  653. 


PATENT  RIGHTS. 

Action  on  note  given  for  purchase  price  of, 

see  Bills  and  Notes,  220. 
In  general,  see  Patents. 


PATENTS. 


J.  In  general. 
MI.  Patentdhility  of  invention,  1,  2. 
a.  In  general;  utility,  1. 
h.  Combinations, 
c.  Anticipation;  prior  Tcnotvledge 
or  use,  2. 
Application;  claims  and  speciflca- 
tions. 
IT.  Sale;  license;  assignment, 
a.  Sale. 

h.  Use  of  specific  article,  3. 
c.  License;  assignment,  4—11. 
V.  Infringement,  12,  13. 
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til. 


For  mining  claim,  see  Mines,  I. 

For  public  land,  see  Public  Lands,  I.  c. 

To  meandered  lots,  see  Waters,  116. 

Right  to  select  patented  article  for  street 
improvement,  see  Contracts,  805-807. 

Note  given  for  patent  right,  see  Bills  and 
Notes,  171,  220;  Evidence,  1456. 

Conclusiveness  of  judgment  upon  issue  of 
interference  in  Patent  Office,  see  Judg- 
ment,  151. 

Right  to  monopoly  of  name  after  patent  on 
article  has  expired,  see  Tradename,  1. 

/.  In  general. 

(See  same  heading  in  Digest  L.R.A.  1-10.) 

II.  Patentahility  of  invention. 

a.  In  general;  utility. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

1.  A  system  of  transacting  business, 
disconnected  from  the  means  for  carrying 
out  the  system,  is  not  an  art  within  thf 
meaning  of  the  patent  laws.  Hotel  Security 
Checking  Co.  v.  Lorraine  Co.  24:  665,  160 
Fed.  467,  87  C.  C.  A.  451.  (Annotated) 

&.  Cotnhinations. 

•1 

(See  same  heading  in  Digest  L.R.A.  1-10.) 

c.    Anticipation;    prior    Icnowledge    or 
use. 

(See- also   same   heading   in   Digest   L.R.A. 

1-10.) 

2.  A  system  of  checking  the  accounts  of 
waiters  by  giving  each  a  number  and  slips 
bearing  such  number,  on  which  are  entered 
the  orders  received,  and  entering  tlieir 
amounts,  when  the  orders  are  filled  and  in- 
spected, on  sheets  in  vertically  ruled  col- 
umns bearing  corresponding  numbers,  is 
not  patentable  for  lack  of  novelty.  Hotel 
Security  Checking  Co.  v.  Lorraine  Co.  24: 
665,  160  Fed.  467,  87  C.  C.  A.  451. 

///.  Application;  claims  and  specifica- 
tions. 

(See  same  heading  in  Digest  L.R.A.  1-10.) 

IV.  Sale;  license;  assignment. 

a.  Sale. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Assumpsit  to  recover  money  paid  for  inter- 
est in  patent  right,  see  Assumpsit,  37, 
See  also  infra,  4. 

t.  Use  of  specific  article. 

Control  of  price  on  resale. 

3.  The   exclusive    right   to   "make,   UM 
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and  vend  the  invention  or  discovery,"  grant- 
ed by  U.  S.  Rev.  Stat.  §  4884,  U.  S. 
Comp.  Stat.  1901,  p.  33S1,  to  the  patentee, 
his  heirs  and  assigns,  does  not  include  the 
right  to  limit  by  notice  the  price  at  which 
the  patented  article  may  be  resold  at  retail 
by  a  purchaser  from  jobbers  who  have  paid 
to  the  patentee's  agent  the  full  price  asked. 
Bauer  &  Cie  v.  O'Donnell,  50:  11 85,  33  Sup. 
a.  Rep.  616,  229  U.  S.  1,  57  L.  ed.  1041. 

c.  License;  assignment. 

(See  also  same  heading  in  Digest  L.B.A. 
1-7  O.J 

Construction  of  contract  giving  right  to  use 
patented  device,  see  Contkacts,  351, 
364. 

Validity  of  agreement  to  assign  future  in- 
ventions, see  Contkacts,  446. 

Discovery  by  one  seeking  to  enforce  agree 
ment  to  assign,  see  Discovery  and  In 

SPECTION,   6. 

Employee's  duty  to  assign  patent  to  em- 
ployer, see  Master  and  Servant,  3. 

Specific  performance  of  agreement  to  assign, 
see  Specific  Performance,  63. 

4.  Attaching  a  notice  to  a  patented  ar- 
ticle which  states  that  the  article  is  li- 
censed for  sale  and  use  at  a  specified  price, 
that  a  purchase  is  an  acceptance  of  the  con- 
ditions, and  that  all  rights  revert  to  the 
patentee  in  the  event  of  a  violation  of  the 
restriction,  cannot  convert  an  otherwise  ap- 
parently unqualified  sale  into  a  mere  license 
to  use  the  invention.  Bauer  &  Cie  v. 
O'Donnell,  50:  1185,  33  Sup.  Ct.  Rep.  616, 
229  U.  S.  1,  57  L.  ed.  1041. 

5.  In  the  absence  of  an  agreement  to  the 
contrary,  there  is  nothing  to  prevent  a 
licensee  from  making  such  changes  or  alter- 
ations in  a  patented  article  as  he  thinks 
proper.  MacLauffhlin  v.  Lake  Erie  &  D. 
R.  R.  Co.  3  B.  R.  C.  321,  3  Ont.  L.  R.  706. 

( Annotated ) 

6.  The  fact  that  the  main  consideration 
for  the  granting  of  a  license  to  use  a  pat- 
ented invention  is  the  benefit  which  the  in- 
ventor will  derive  from  his  invention  being 
in  use,  and  the  advertisement  which  it  may 
get  from  that  use,  does  not  warrant  the 
reading  into  the  terms  of  the  license  of  an 
implied  stipulation  restricting  the  ordinary 
legal  rights  of  the  licensees  to  make  for 
their  own  use  such  changes  or  alterations 
in  the  patented  article  as  they  may  think 
proper,  or  restricting  the  use  of  the  in- 
vention to  the  precise  form  in  which  it  is 
conceived  by  the  patentee.  MacLaughlin  v. 
Lake  Erie,  &  D.  R.  R.  Co.  3  B.  R.  C.  321, 
3  Ont.  L.  R.  706. 

7.  An  instrument  by  which  the  patentee 
of  an  air  brake  grants  to  a  railway  company 
the  license  and  right  to  use  his  invention 
and  to  equip  its  rolling  stock  in  whole  or 
in  part  with  the  same  for  and  during  the 
term  of  said  patent;  agreeing  to  supply 
the  railway  company  with  the  air  brake  and 
equipments  up  to  5,000  sets  and  to  repair 
the  same  at  actual  first  cost  plus  15  per 
cent;  and  further  covenanting  that  a  com- 
Digest  1-52  L.B.A.(N.S.) 


pany  proposed  to  be  organized  for  the 
purpose  of  acquiring  the  patent  and  manu- 
facturing and  selling  the  brake  should  exe- 
cute and  deliver  a  confirmatory  agreement, 
and  declaring  that  the  license  should  be 
deemed  to  extend  to  and  include  any  and 
every  renewal,  amendments,  or  substi- 
tutions,— is  not  within  the  provisions  of  a 
statute  that  an  assignment  of  a  patent  must 
be  registered  in  order  to  be  valid  as  against 
a  subsequent  assignee,  being  a  mere  grant 
or  permission  to  use  the  thing  patented  for 
the  purpose  of  the  licensee's  own  business, 
which  conveys  no  interest  in  the  patent,  nor 
any  right  to  make  and  use,  or  grant  to 
others  the  right  to  make  and  use,  the  in- 
vention. MacLaughlin  v.  Lake  Erie  &  D.  R. 
R.  Co.  3  B.  R.  C.  321,  3  Ont.  L.  R.  706. 

8.  Where  a  corporation  organized  to 
manufacture  and  sell  certain  farm  imple- 
ments covered  by  patents  obtained  by  the 
plaintiff  and  to  be  obtained  by  him  at  the 
expense  of  the  corporation,  of  which  the 
plaintiff  was  manager  and  a  stockholder 
and  officer,  paid  such  plaintiff  a  certain 
monthly  sum  in  the  nature  of  a  royalty  for 
the  right  to  use  such  patents  in  the  manu- 
facture of  such  implements,  the  right  to 
sell  the  articles  so  manufactured  under  the 
plaintiff's  patents  is  incident  to  the  right 
to  manufacture,  and  therefore  all  articles 
manufactured  while  that  right  existed  may, 
after  such  right  ceased,  be  sold  by  the  suc- 
cessor in  interest  of  the  corporation  with- 
out let  or  hindrance  from  the  plaintiff. 
Poirier  v.  Bradford,  43:  142,  138  N.  W.  687, 
119  Minn.  475.  (Annotated) 

9.  The  mere  filing  by  a  licensee  under  a 
patent  who  is  not  in  default  under  his 
contract,  of  a  brief  interpreting  adversely 
to  the  patent  the  record  in  a  suit  which  the 
patentee  had  instituted  against  an  alleged 
infringer,  is  not  such  a  repudiation,  renun- 
ciation, or  forfeiture  of  the  license  that 
the  licensee  can  no  longer  enforce  rights 
under  it,  or  as  to  justify  a  court  of  equity 
in  decreeing  its  cancelation.  Comptograph 
Co.  v.  Burroughs  Adding  Mach.  Co.  37:  821, 
183  Fed.  321,  105  C.  C.  A.  533. 
Royalties. 

Implied  promise  to  pay,  see  Contracts,  6. 

When  subscribers  to  stock  bound  by  pro- 
moter's contract  to  pay,  see  Corpora- 
tions, 176. 

Estoppel  of  employee  to  claim,  see  Estop- 
pel, 95. 

10.  One  who  continues  to  manufacture 
and  sell  a  device  imder  a  contract  licensing 
him  to  use  a  patented  article,  recognizing  it 
as  covered  by  the  contract,  cannot  escape 
liability  for  the  royalties  by  showing  that 
a  stranger  is  using  the  device  in  defiance  of 
the  patent,  and  that  tlie  patentee  declines 
to  institute  proceedings  to  restrain  him 
from  so  doing.  Strong  v.  Carver  Cotton 
Gin  Co.  14:  274,  83  N.  E.  328,  197  Mass.  53. 

11.  Payment  by  a  licensee  of  the  right  to 
use  a  device  covered  by  a  patent,  of  royal- 
ties on  a  device  which  is  not  in  fact  within 
the  terms  of  the  patent,  and  his  marking 
the  same  patented,  is  equivalent  to  an 
agreement  that  the  device  is  covered  by  the 
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contract,  which,  althougli  terminable  at 
any  time,  will  render  him  liable  for  the  roy- 
alties so  long  as  he  continues  to  act  under 
it.  Strong  v.  Carver  Cotton  Gin  Co.  14: 
274,  83  N.  E.  328,  197  Mass.  53. 


F.  Infringement. 


(l^ee  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Liability  of  stockholders  for  infringement 
bv  corporation,  see  Corporations,  331, 
332. 

Measure  of  damages  for,  see  Damages,  604. 

Right  of  one  charged  with,  and  threatened 
with  suit  which  is  not  brought,  to  take 
depositions  in  perpetuam  rei  memori- 
am,  see  Depositions,  2. 

Burden  of  proof  as  to  profits  attributable 
to  use  of  invention,  see  Evidence,  657. 

Injunction  against,  see  Injunction,  19; 
Pleading,  508. 

Injunction  against  suit  for,  see  Injunction, 
254. 

Decrees  in  suit  against  manufacturer  of  in- 
fringing article  as  bar  to  suits  against 
purchaser  from  him,  see  Judgment, 
206. 

Duty  of  one  other  than  original  patentee 
making  repair  parts  for  machine,  pat- 
ent on  which  has  expired,  to  indicate 
thereon  their  origin,  see  Unfaie  Com- 
petition, 5. 

12.  One  who  manufactures  and  sells  un- 
patented disks  for  use  in  a  talking  machine 
in  which  such  disks  are  one  element  of  the 
patented  combination  for  the  production  of 
sound  infringes  the  combination  patent  as 
soon  as  the  disk  is  used  in  the  combination. 
Leeds  &  Catlin  Co.  v.  Victor  Talking  Mach. 
Co.  23:  1027,  154  Fed.  58,  83  0.  C.  A.  170. 

(Annotated) 
By  purchaser. 
See  also  supra,  3. 

13.  A  purchaser  in  a  foreign  country  of 
an  article  patented  in  the  United  States, 
from  a  person  having  the  right  to  sell  it 
there,  acquires  no  right  to  use  it  in  the 
United  States.  Daimler  Mfg.  Co.  v.  Conk- 
lin,  27:  534,  170  Fed.  70,  95  C.  C.  A.  346. 

( Annotated ) 
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Statement  by,  to  nurse  as  notice  to  physi- 
cian, see  Notice,  15. 


PATROL. 

Injunction  against  maintenance  of,  see  In- 
junction,  135,  148-152. 

Right  of  police  to  patrol  public  way,  see 
Public  Way. 

See  also  Fire  Insurance  Patrol. 
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PATRONAGE. 

Solicitation  of,  at  depots,  see  Carriers, 
1007-1012;  Constitutional  Law,  688, 
785;  Municipal  Corporations,  181- 
185. 


PATRONS. 


At  place  of  amusement  generally,  injury  to, 
see  Amusements,  2-15;  Trial,  560, 
562. 

Of  bathing  house,  see  Bailment,  12;  Baih- 
iNG  Resort. 

Liability  of  members  of  corporation  of 
dentists  to,  see  Corporations,  307. 

Duty  of  electric  light  company  to,  see  Elec- 
tricity, 6,  10^  11. 

Liability  of  telephone  company  for  injury 
to,  by  lightning,  see  Electricity,  12, 
13. 

Injurj'  to,  at  horse  race,  see  Horse  Race. 

Of  livery  stable,  liability  to,  for  loss  of 
property,   see  Livery   Stable,   1. 

Of  saloon,  liability  for  injury  to,  see  Mas- 
ter AND  Servant,  941,  942;  Saloon- 
keeper. 

Liability  for  injury  to,  generally,  see  Neg- 
ligence, I.  c. 

Injury  to  clothing  of,  by  ink  running  from 
counter,  see  Negligence,  77. 

Of  warehoiise,  right  to  enforce  provision  in 
lease  as  to  rates,  see  Parties,  93. 


♦  ♦» 


PATTERN  OF  DRESS  GOODS. 

As  baggage,  see  Carriers,  704. 

♦-•-♦ 

PAUPERS. 
See  Poor  and  Poor  Laws. 

♦  •♦ 


PAVEMENT. 

See  Public  Improvements. 

♦-•-♦ 


PA'W^NBROKERS. 

Constitutionality  of  regulations  as  to  busi- 
ness of,  see  Constitutional  Law,  263. 

Validity  of  contracts  of  unlicensed  pawn- 
broker, see  Contracts,  424. 

1.  One  who  publicly  carries  on  the  busi- 
ness of  lending  money  partly  upon  the  se- 
curity of  pledges  of  jewelry  and  diamonds, 
exacting  therefor  more  than  10  per  cent 
interest  per  annum,  is  a  pawnbroker,  al- 
though part  of  his  loans  are  upon  real 
estate  and  other  securities,  and  he  requires 
the  execution  of  a  promissory  note  or  chat- 
tel mortgage  in  connection  -vith  the  trans- 
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action.     Levison   v.   Boas, 
825,  150  Cal.  185. 


12:  575,   88   Pac. 


PAY    CHECK. 


Pleading  in  action  to  recover  on  pay  check 
issued  to  impostor,  see  Pleading,  283. 


PAYMENT. 


II. 
III. 


In   general;   medium   of;   validity, 

1-22. 
Time. 
Place,  23,  24. 


IV.  Application,   25—33. 

Of  depositor's  check*  generally,  see  Banks, 

IV.  a,  3. 

Of    check,    stopping    of    by    depositor,    see 

Banks,  102-106. 
Of  checks,  evidence  to  rebut  presumption  of, 

see  Evidence,  636,  1922. 
Of  note,   see  Bills   and  Notes,   131,   132, 

158,  210,  211. 
Of  draft  on  forged  indorsement,  effect,  see 

Bills  and  Notes,  75. 
Of  municipal  bonds,  see  Bonds,  III.  b,  7. 
Of   stock   subscriptions,   see   Corpobations, 

V.  b,  2 ;  V.  f,  3. 

Of  costs,  as  satisfaction  of  criminal  sen- 
tence, see  Criminal  Law,  271. 

Of  claim  against  decedent's  estate,  see  Ex- 
ecutors AND  Administrators,  107-109. 

Of  insurance  premium,  see  Insurance,  III. 
h. 

Of  amount  due  under  policy  as  waiver  of 
forfeiture,  see  Insurance,  550. 

Of  insurance  policy  to  wrong  person,  see 
Insurance,  859. 

Of  judgment,  see  Judgment,  V. 

Of  employees'  wages,  see  Master  and  Serv- 
ant, I.  c. 

Of  money  into  court,  see  Money  in  Court. 

Of  mortgage,  see  AIortgage,  V. 

Of  taxes,  see  Taxes,  III.  h;  III.  1. 

Of  purchase  money,  see  Vendor  and  Pur- 
chaser, I.  b. 

Of  legacy,  see  Wills,  III.  h. 

Of  encumbrance  on  land  devised,  see  Wills, 
342. 

To  factor  by  purchaser;  effect  of  factor's 
insolvency,  see  Factors,  4. 

By  savings  bank  to  wrong  person,  see 
Banks,  237-239. 

By  one  of  several  joint  wrongdoers,  see 
Joint  Creditors  and  Debtors,  II. 

For  use  of  party  wall,  see  Party  Wall,  7. 

Accord  and  satisfaction  by  part  payment, 
see  Accord  and  Satisfaction. 

Recovery  back  of  payments,  see  Assumpsit, 

n. 

Presentation    of   negotiable    paper    for,    see 

Bills  and  Notes,  IV. 
Indorsement  of  fictitious  payment  on  back 

of  note,  see  Bills  and  Notes,  3. 
Paying    note    of    another    by    mistake,    see 

Bills  and  Notes,  69. 
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Inapplicability  to  sales  out  of  state  of  pro- 
vision for  recovering  back  money  paid 
for,  see  Conflict  of  Laws,  1. 

Part  payment  of  debt  as  consideration  for 
release  of  whole,  see  Contracts,  93,  95. 

Necessity  of,  before  entering  land  con- 
demned, see  Eminent  Domain,  III.  d. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  II.  1. 

Account  books  as  evidence  of,  see  Evidence, 
IV.  j. 

Evidence  of,  generally,  see  Evidence,  XI.  m. 

Opinion  evidence  that  payment  was  made 
for  accommodation,  see  Evidence,  1191. 

Right  to  rebut  presumption  that  check  was 
given  in  payment  of  debt,  see  Evidence, 
1922. 

Regulating  payment  for  cream  purchased 
for  commercial  purposes,  see  Food,  7. 

Shutting  ofi'  gas  to  enforce  payment  for  gas, 
see  Gas,  17. 

Guaranty  of,  see  Guaranty. 

Condition  in  employers'  liability  insurance 
as  to  payment  of  judgment  against  em- 
ployer, see  Insurance,  925-928. 

Giving  of  note  to  injured  employee  as  pay- 
ment of  judgment  against  employer, 
see  Insurance,  928. 

As  affecting  limitation  of  action,  see  Limi- 
tation of  Actions,  IV.  c. 

For  land  purchased  pending  suit,  see  Lis 
Pendens,  5. 

Mandamus  to  compel,  see  Mandamus,  34. 

Effect  of  depositing  certified  check,  see 
Mines,  81. 

Novation,  see  Novation. 

Liability  of  street  railway  company  for  in- 
jury to  shrubbery  by  creosote  fumes 
given  off  by,  see  Nuisances,  199. 

Necessity  of  pleading,  see  Pleading,  489. 

SufRciency  of  plea  of,  see  Pleading,  526. 

Effect  of  extension  of  time  for,  to  release 
surety,  see  Principal  and  Surety,  43- 
56. 

Subrogation  for,  see  Subrogation. 

Question  for  jury  as  to,  see  Trial,  662,  663. 

Presumption  v/here  trustee  mingles  trust 
funds  with  his  own,  that  subsequent 
payments  are  made  from  his  own  por- 
tion of  fund,  see  Trusts,  151. 

Exacting  payment  of  interest  for  full  term 
upon  payment  of  debt  before  maturity, 
see  Usury,  6. 

What  constitutes  a  paj'ment  of  usurious  in- 
terest, see  Usury,  39-41. 

I.  In  general;  medium  of;  validity. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

1.  llie  assumption  by  an  agent  of  a  debt 
due  from  a  third  person  to  the  agent's  prin- 
cipal does  not  constitute  payment,  when 
the  agent's  act  is  not  authorized  or  ratified 
by  the  principal.  Piano  Mfg.  Co.  v.  Doyle, 
17:  606,  116  N.  W.  529,  17  N.  D.  386. 

(Annotated) 

2.  Payment  by  a  livery-stable  keeper, 
to  whom  a  horse  has  been  loaned  for  use, 
of  a  claim  by  the  owner  against  himself  and 
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his  bailee  for  the  value  of  the  horse,  which 
was  killed  by  the  negligence  of  the  latter, 
will  preclude  further  proceedings  against 
the  bailee  upon  the  owner's  claim,  although 
the  stable  keeper  takes  an  assignment  of 
it  for  the  purpose  of  enforcing  the  primary 
liability  of  the  bailee.  Tanner  v.  Bowen, 
7:  534,   85   Pac.   876,   34  Mont.    121. 

(Annotated) 
By  note. 

Presumption  that  agreement  to  accept  note 
,,.  in  payment  is  subject  to  condition  that 
note  shall  be  paid,  see  Evidence,  535. 
Payment  of  judgment  by  note,  see  Judg- 
ment, 316. 
See  also  Subkogation,  10. 

3.  The  acceptance  by  a  creditor  of  a 
promissory  note  of  his  debtor  for  his  an- 
tecedent debt  does  not  constitute  payment 
unless  the  note  is  paid,  in  the  absence  of  a 
clear  agreement  by  the  creditor  that  he 
will  take  the  risk  of  payment  of  the  note, 
and  that  the  debt  is  discharged  thereby,  or 
an  indubitable  intention  so  to  do.  A.  Les- 
chen  &  Sons  Rope  Co.  v.  Mayflower  Gold 
Min.  &  R.  Co.  35:  I,  173  Fed.  855,  97  C.  C. 
A.   465.  (Annotated) 

4.  An  agreement  that  a  debt  shall  be 
paid,  or  that  it  has  been  paid,  by  the  note 
of  the  debtor,  is  a  contract  for  an  exten- 
sion of  time,  and  that  the  debt  shall  be 
paid,  or  has  been  paid,  by  the  note  on  con- 
dition that  the  note  is  paid.  A.  Leschen 
&  Sons  Rope  Co.  v.  Mayflower  Gold  Min.  & 
R.  Co.  35:  I,  173  Fed.  855,  97  C.  C.  A.  465. 

5.  The  delivery  of  a  note  payable  to 
maker's  order,  and  not  indorsed  to  a  cred- 
itor, may,  although  the  note  is  not  nego- 
tiable under  the  statute,  constitute  a  pay- 
ment. Unterharnscheidt  v.  Missouri  State 
L.  Ins.  Co.  45:  743,  138  N.  W.  459,  160 
Iowa,   223. 

6.  A  promissory  note  made  by  one  part- 
ner alone  for  a  debt  of  the  firm  does  not 
operate  as  payment,  and  does  not  release 
another  partner  from  the  debt,  unless  the 
creditor  agrees  to  accept  it  as  payment  and 
release  such  other  partner.  Burdett  v.  Hay- 
man,  15:  1019,  60  S.  E.  497,  63  W.  Va.  515. 

(Annotated) 
By  check. 
Effect  of  delay  in  presenting  check  taken  in 

payment   of  other  check,   see   Checks, 

27,  28. 
On  redemption  from  mortgage  foreclosure, 

see  Mobtgages,  148,  170. 
See  also  Banks,  155,  177-181. 

7.  When  a  debtor  has  given  his  check 
for  the  amount  of  his  indebtedness,  in  the 
absence  of  a  contrary  agreement,  such  check 
is  given  and  received  as  a  conditional,  not 
an  absolute,  payment  of  the  debt.  McFad- 
den  v.  Follrath,  37:  201,  130  N.  W.  542,  114 
Minn.   85. 

8.  A  check  given  by  a  debtor  to  pay  his 
account,  paid  by  the  bank  and  charged  to 
his  account  therein,  discharges  his  liability 
of  the  original  account,  although  it  was 
wrongfully  indorsed  by  the  agent  author- 
ized to  receive  it.  McFadden  v.  Follrath, 
37:  201,  130  N.  W.  542,  114  Minn.  85. 

9.  Where  a  bank  sends  an  accepted 
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I  draft  to  a  correspondent  for  collection,  who 
I  receives  in  payment  the  check  of  the  ac- 
]  ceptor  on  itself  in  the  regular  course  of 
business,  the  acceptor  being  a  depositor 
with  the  collecting  bank  and  having  on  de- 
posit a  sum  in  excess  of  the  check,  and 
the  collecting  bank  surrenders  the  draft  to 
the  acceptor  and  remits  its  own  check  to 
the  initial  bank,  which  check  is  not  paid 
because  of  the  failure  of  the  remitting 
bank, — such  transaction  constitutes  a  pay- 
ment of  the  draft  as  between  the  drawer 
and  the  acceptor,  although  the  collecting 
bank  may  have  been  insolvent  at  the  time, 
its  insolvency  not  being  known  to  its  of- 
ficials or  the  depositor.  Pollak  Bros.  v. 
Niall-Herin  Co.  35:  13,  72  S.  E.  415,  137  Ga. 
23.  (Annotated) 

10.  That  a  bank  holding  a  note  for  col- 
lection accepted  the  check  of  an  indorser  up- 
on another  bank  in  payment,  and  surren- 
dered the  note  in  reliance  upon  a  telephone 
message  from  the  drawee  bank  that  the 
clieck  was  good,  and  entered  the  amount  to 
the  credit  of  the  owner  of  the  note,  does  not 
eflect  its  payment,  where  the  message  was 
based  on  a  mistake  as  to  what  check  was 
meant,  and  that  given  was  refused  for  want 
of  funds,  and  delivered  tj  the  drawer,  who 
returned  the  note.  Interstate  Nat.  Bank 
V.  Ringo,  3:  1 179,  83  Pac.  119,  72  Kan.   116. 

11.  In  case  a  lender  of  money  attempts 
to  transfer  it  by  means  of  a  cashier's  check 
of  the  bank  in  which  it  is  deposited,  winch 
is  payable  in  current  funds  and  therefore 
not  negotiable,  which  bank  is  at  the  time 
insolvent,  so  that  the  check  is  worthless, 
the  loss  falls  on  him,  and  not  on  the  bor- 
rower, although  the  failure  of  the  bank  is 
not  announced  until  the  check  had  reached 
the  possession  of  the  borrower.  Dille  v. 
White,  10:  510,  109  N.  W.  909,  132  Iowa, 
327.  (Annotated) 

12.  Cashier's  checks  are  shown  not  to 
have  been  taken  as  payment  of  a  loan  of 
money  where  it  appears  that,  after  the  loan 
had  been  granted,  the  lender  applied  at  the 
bank  for  drafts  with  which  to  transfer  the 
money,  and  received  the  checks,  the  na- 
ture of  which  neither  party  discovered 
until  after  they  had  been  delivered  to  the 
borrower  and  exchanged  for  drafts  which 
were  dishonored,  where  the  intention  was  to 
grant  and  receive  a  loan  of  money,  and  the 
borrower  testifies  that  he  did  not  intend  to 
purchase  a  draft,  which  the  lender  does  not 
deny.  Dille  v.  White,  10:  510,  109  N.  W. 
909,  132  Iowa,  327. 

13.  One  receiving  cashier's  checks  to 
transfer  money  loaned  to  him  does  not  ac- 
cept the  risk  of  the  insolvency  of  the  bank 
by  exchanging  them  for  drafts,  where  the 
lender  applied  for  and  thought  they  were 
drafts,  and  they  were  delivered  to  the  bor- 
rower on  the  assumption  that  they  were 
such.  Dille  v.  White,  10:  10,  109  N.  W. 
909,  132  Iowa,  327. 

14.  The  drawer  of  a  check  not  accepted 
as  unconditional  payment  is  liable  to  the 
owner,  where,  by  reason  of  its  loss,  pre- 
sentment to  the  bank  for  payment  13 
rendered  impossible,   whether  the  check   be 
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deemed  as  eflfecting  an  equitable  assignment 
pro  tanto  between  the  drawer  and  payee,  or 
not.  First  Nat.  Bank  v.  McConnell,  14:  616, 
114  N.  W.  1129,  103  Mmn.  340. 

15.  The  giving  of  a  bank  check  by  a 
debtor  lor  the  amount  of  his  indebtedness 
to  the  payee  is  not,  in  the  absence  of  ex- 
press or  implied  agreement  to  that  effect, 
a  payment  or  diseliarge  of  the  debt,  but 
the  presumption  is  that  the  check  was  ac- 
cepted conditionally,  and  the  debt  is  not 
discharged  until  it  is  paid.  First  Nat.  Banl< 
V.  McConnell,  14:  616,  114  N.  W.  1129,  103 
Minn.  340. 

To  mrhom. 

Bank  as  agent  for  receipt  of  payment,  see 
Banks,   178. 

To  whom  payment  of  assigned  note  may  be 
made,  see  Bills  and  Notes,  131,  132, 
158. 

Presumption  of  agency  to  receive,  see  Evi- 
dence,  131. 

Burden  of  showing  authority  to  receive,  see 
Evidence,  176,  177. 

Person  to  whom  payment  is  made  as  affect- 
ing running  of  limitations,  see  Limita- 
tion OF  Actions,  333. 

To  principal  contractor,  effect  on  material- 
man's lien,  see  Mechanics'  Liens,  75. 

To  original  mortgagee  after  assignment  of 
note   secured    by   mortgage,    see   Mobt- 

GAGE,    59. 

Authority  to  receive  payment  of  mortgage 
indebtedness,  see  Mortgage,  61,  63. 

Who  is  agent  to  receive  loan  of  money,  see 
Principal  and  Agent,  6. 

After  appointment  of  receiver,  see  Receiv- 
ers, 24. 

Payments  to  agent,  see  also  Principal  and 
Agent,  75,  76. 

16.  The  acceptance  by  a  creditor  of  pay- 
ments of  interest  made  to  a  person  not  hav- 
ing possession  of  the  securities  which  evi- 
dence the  debt,  properly  indorsed,  does  not 
imply  an  agency  in  such  imauthorized  per- 
son to  receive  payment  of  the  principal. 
Hoffmaster  v.  Black,  21:  52,  84  N.  E.  423, 
78  Ohio  St.  1. 

17.  Payment  to  the  original  holder  of  a 
negotiable  note  secured  by  mortgage  of  the 
amount  due,  is  at  the  risk  of  tlie  one  mak- 
ing it,  unless  it  is  authorized   by  the  true 

•  owner,  or  justified  by  possession  of  the 
securities.  Marling  v.  Milwaukee  Realty 
Co.  5:  412,  106  N.  W.  844,  127  Wis.  363. 

18.  A  purchaser  of  mortgaged  cattle  is 
•not  authorized  to  pay  the  purchase  price 
to  the  original  commission  merchant  mort- 
gagees, after  the  note  secured  by  the  mort- 
gage has  been  assigned  to  another,  so  as  to 
relieve  the  purchaser  from  liability  to  the 
assignee  of  the  note  in  case  the  sum  paid 
to  the  original  mortgagees  does  not  reach 
him,  by  a  clause  in  the  mortgage  providing 
that,  if  the  cattle  be  consigned  to,  or  sold 
by,  any  person  except  the  original  mort- 
gagees, such  mortgagees  shall  be  paid  the 
proceeds  of  the  sale  and  its  commission  on 
all  the  cattle  so  sold,  as  such  construction 
would  destroy  the  mortgage  as  a  security. 
Smith  V.  First  Nat.  Bank,  29:  576,  104  Pac. 
1080,  23  Okla.  411. 
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19.  A  broker  may  be  found  to  have  os- 
tensible authority  to  collect  the  principal 
of  a  loan  which  had  been  effected  through 
him  by  a  foreign  lender,  so  that  the  loss 
caused  by  his  default  will  fall  on  the  lender 
rather  than  on  the  borrower,  although  he 
had  not  possession  of  the  securities  when 
the  money  was  paid,  where  he  acted  for  the 
lender  in  negotiating  the  loan  and  collect- 
ing the  interest,  and  the  lender,  with  knowl- 
edge of  his  failure  to  account  for  collections 
with  reasonable  promptness,  failed  to  notify 
the  borrower  not  to  make  payments  to  him, 
but  continued  to  permit  him  to  make  col- 
lections without  objections,  since  the  per- 
son should  sutler  whose  negligence  enabled 
the  broker  to  occasion  the  loss.  Campbell 
v.  Gowans,  23:  414,  100  Pac.  397,  35  Utah, 
268. 

20.  That  an  agent,  in  receiving  payment 
of  the  pi'incipal  of  a  loan,  has  not  the  se- 
curities in  his  possession,  is  not  conclusive 
that  he  had  not  implied  authority  to  re- 
ceive the  payment,  but  is  a  mere  circum- 
stance to  be  weighed  and  considered  in  con- 
nection with  all  the  facts  and  circumstances 
attending  the  transaction.  Campbell  v. 
Gowans,  23:  414,  100  Pac.  397,  35  Utah,  268. 

(Annotated) 

21.  One  who,  in  the  ordinary  course  of 
business,  buys  merchandise  from  a  corpora- 
tion and  upon  receipt  of  the  invoice  mails 
his  check  to  it  in  payment,  after  the  ap- 
pointment of  a  receiver  for  its  property,  but 
before  he  has  notice  tliereof,  the  proceeds  of 
which  check  are  applied  by  the  corpora 
tion's  officers  to  the  claims  of  creditors,  can- 
not avoid  repayment  to  the  receiver  where 
the  receiver  took  possession  of  the  mer- 
chandise before  it  was  delivered  to  the  car- 
rier for  transportation,  and  shipped  it  with 
draft  against  the  bill  of  lading  in  his  own 
favor;  at  least  if  the  purchaser  received 
notice  of  the  receivership  in  time  to  have 
stopped  payment  of  the  Check.  Buchanan 
v.  Hicks,  34:  1200,  136  S.  W.  177,  98  Ark. 
370. 

22.  A  municipal  corporation  which  per- 
mits its  comptroller  to  receive  money  from 
a  contractor  for  special  improvements,  to 
repay  an  advance  from  its  treasury  to  cover 
preliminary  expenses,  makes  him  its  agent 
so  as  to  be  bound  by  payments  made  him, 
although  he  never  turns  them  into  the  treas- 
ury, and  the  charter  does  not  authorize  him 
to  receive  any  moneys  of  the  city,  while  the 
improvement  contract  requires  the  money 
advanced  to  be  paid  into  the  treasury,  since 
in  making  the  improvement  it  is  acting  in 
its  private  affairs,  and  may  appoint  its  own 
agents.  Seattle  v.  Stirrat,  24:  1275,  104 
Pac.  834,  55  Wash.  560. 


II.  Time. 


(See   also   same   heading   in  Digest  LJB.A. 
1-70.) 


Of  annuity,  see  Annuities,  2. 
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///.  Place. 

(See   also   same   heading    in   Digest   L.R.A. 
1-10.) 

Place  of  tender  of,  see  Tender,  15. 

23.  Failure  of  one  who  has  executed  a 
bond  and  mortgage  in  one  state  upon  prop- 
erty therein  situated,  to  a  nonresident, 
which  fixes  no  place  for  payments,  to  tender 
interest  due  at  the  latter's  residence,  will 
not  entitle  the  latter  to  declare  the  whole 
debt  due  for  default  in  payments  of  inter- 
est according  to  the  provisijns  of  the  con- 
tract, since  it  is  the  creditor's  duty  to  pro- 
vide a  place  in  the  former  state  where  the 
payments  may  be  made.  Weyand  v.  Park 
Terrace  Co.  36:  308,  95  N.  E.  723,  202  N.  Y. 
231.  (Annotated) 

24.  Failure  of  the  holder  of  a  note  pay- 
able at  any  bank  in  a  specified  city,  to 
designate  a  place  of  payment  upon  request, 
entitles  the  maker  to  select  the  bank  where 
he  will  make  tender,  and  notify  the  holder 
of  his  choice.  Stansbury  v.  Embrey,  47: 
980,  158  S.  W.  991,  128  Tenn.  103. 

lY.  Application. 

(See   also   same   heading   in  Digest  L.R.A. 

1-10.) 

Application  of  deposit  by  bank,  see  Banks, 
IV.  a,  2. 

Application  of  payment  by  contractor  as 
between  obligation  secured  by  bond  and 
earlier  indebtedness,  see  Bonds,  28. 

Presumption  as  to,  see  Evidence,  639. 

Application  of  check  received  through  agent, 
see  Principal  and  Agent,  57. 

Attaching  creditor's  right  to  make  claim 
of  misapplication,  see  Replevin,  34. 

25.  If  neither  debtor  nor  creditor  apply 
payments  made  by  one  owing  more  than  one 
debt,  the  law  makes  the  application  upon 
the    one    least    secured.     Bell    v.    Bell,    37: 

'  1203,  56  So.  926,  174  Ala.  446. 

26.  A  credit  on  a  bill  for  the  items  of 
which  a  mechanics'  lien  is  claimed,  for  the 
price  of  material  returned,  will  not  be  re- 
garded as  a  general  payment,  which  a  court 
of  equity  will  credit  on  nonlienable  items 
so  as  to  uphold  a  lien  for  the  contract  price 
of  those  which  are  lienable,  which  does  not 
exceed  in  amount  the  sum  unpaid  on  the 
contract.  R.  Haas  Electric  &  Mfg.  Co.  v. 
Springfield  Amusement  Park  Co.  23:  620,  86 
N.  E.  248,  236  UK  452. 

27.  A  mortgagee  for  whose  benefit  insur- 
ance is  effected  upon  buildings  upon  the 
mortgaged  property  by  the  mortgagor  must, 
upon  collecting  a  loss  under  the  policy,  hold 
the  fund  and  apply  it  upon  the  indebtedness 
as  it  falls  due,  unless  the  mortgagor  con- 
sents to  a  diflferent  application.  Thorpe  v. 
Croto,  10:  1166,  65  Atl.  562,  79  Vt.  390. 

(Annotated) 

28.  A  corporation  which  succeeds  a  part- 
nership and  secures  a  novation  as  to  orders 
for  goods  which  had  been  secured  by  the 
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r  partnership  may,  in  the  absence  of  direc- 
tions as  to  application  of  payments,  apply 

I  them  on  the  accounts  due  the  partnership, 
rather  than  upon  orders  filled  by  it.  llol- 
loway  V.  White-Dunham  Shoe  Co.  10:  704, 
151  Fed.  216,  80  C.  C.  A.  568. 

29.  Vendors  holding  a  condition-sale  in- 
stalment note  against  their  vendees,  and  al- 
so a  demand  note,  are  bound,  in  tlie  absence 
of  express  directions,  to  presume  that  sub- 
sequent payments  are  intended  to  be  ap- 
plied to  the  first  note,  where  the  condition- 
al sale  will  be  broken  if  the  instalments  are 
not  paid,  where  two  instalments  are  paid 
before  the  demand  note  is  given,  and  where 
no  demand  of  payment  of  the  second  note 
is  made.  Cavanaugh  v.  Marble,  15:  127,  OS 
Atl.    853,   80   Conn.  389. 

30.  The  mortgagor,  in  making  payments 
to  the  trustee,  need  not  see  that  they  are 
properly  applied,  where  several  persons  fur- 
nish money  to  purchase  a  mortgage,  which, 
together  with  the  note  which  it  secures,  is 
assigned  to  a  trustee,  who  is  to  collect  rents 
and  receive  payments  on  the  principal  and 
apply  them  in  satisfaction  of  the  dfcd»t,  the 
share  of  each  contributor  being  shown  by 
a  new  note  executed  to  the  trustee  and  in- 
dorsed with  a  guaranty  to  the  contributor. 
McLeod  V.  Despain,  19:  276,  90  Pac.  492,  49 
Or.  536. 

31.  That  one  constituted  trustee  to  hold 
a  mortgage  and  note  secured  thereby,  col- 
lect rents  and  payments  on  the  indebted- 
ness, and  release  portions  of  the  property 
as  payments  were  made,  himself  purchases 
a  tract  of  the  mortgaged  land  and  credits 
the  trust  account  with  the  purchase  price, 
does  not  throw  upon  the  mortgagor  the  duty 
of  seeing  that  the  payment  is  properly  ap- 
plied; but  the  beneficiaries  for  whom  he 
holds  the  mortgage  are  chargeable  with  his 
neglect  to  apply  the  proceeds  upon  the  in- 
debtedness. McLeod  v.  Despain,  19:  276,  90 
Pac.  492,  49  Or.  536. 

32.  The  general  rule  that  in  running 
accounts,  where  there  are  items  of  debit 
and  credit,  and  there  has  been  no  appropria- 
tion of  payments  by  the  parties,  the  first 
debit  items  are  extinguished  by  the  first 
credit  items,  is  subject  to  the  rule  that 
where  a  debtor  owes  debts,  some  secured 
and  others  unsecured,  and  neither  debtor 
nor  creditor  has  directed  the  application, 
the  law  will  apply  the  payments  on  the  un- 
secured debts.  United  States  Fidelity  & 
G.  Co.  V.  State,  26:  865,  106  Pac.  1040,  81 
Kan.  660. 

Of  partial  payment. 
Estoppel  as  to,  see  Estoppel,  87. 

33.  Partial  payments  upon  a  debt  should 
be  first  applied  to  the  interest  due  and  the 
remainder  only  upon  the  principal.  Armijo 
V.  Henry,  25:  275,  89  Pac.  305,  14  N.  M.  181. 
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PEACE. 

Breach  of,  see  Breach  of  Peace. 

♦-•-♦^ 

PEACE  OFFICERS. 

Liability  on  bond  of,  see  Bonds,  57-6S. 
Right   of,  to   carry  weapons   outside  of  his 

district,  see  Carrying  Weapons,  b 
In  general,  see  Police. 


PEANUT  ROASTER. 

Municipal  liability  for  injury  to  traveler 
by  explosion  of,  see  Municipal  Cor- 
porations, 328. 


PECUNIARY    CONDITION. 

Evidence  as  to,  see  Evidence,  XI,  q. 


PEDDLERS. 


Presumption  of  violation  of  ordinance  by, 
see  Appeal  and  Error,  440. 

Regulation  of  sales  by,  as  interference  with 
commerce,   see  Commerce,   IV.   c. 

Determination  on  habeas  corpus  as  to 
whether  license  tax  on  peddlers  is  in- 
terference with  interstate  commerce,  see 
Habeas  Corpus,  29. 

Class  legislation  as  to,  see  Constitutional 
Law,  260,  261. 

Review  by  courts  of  discretion  of  municipal- 
ity in  taxing,  see  Courts,  139. 

License  tax  on,  see  License,  28,  67,  90-93, 
99-102,  115,  116,  124,  125;  Statutes, 
27. 

Ordinance  regulating  business  of,  see  Mu- 
nicipal Corporations,  199-201. 

Hawker's  and  peddler's  license  as  justifica- 
tion for  maintaining  lunch  wagon  in 
street,  see  Highways,  72. 

Damages  for  destruction  of  wagon  of,  see 
Damages,  678. 

Market  peddlers,  see  Market  Dealers. 

1.  One  who,  in  delivering  pictures  from 
house  to  house,  which  had  been  ordered 
through  another  agent  from  a  manufac- 
turer in  another  state,  receives  them  in 
frames  which  he  attempts  to  sell  to  the 
persons  who  had  ordered  the  pictures,  is  a 
peddler  within  the  meaning  of  a  statute 
defining  a  peddler  as  whoever  shall  deal 
in  the  selling  of  goods,  wares  or  merchan- 
dise by  going  from  place  to  place  to  sell 
the  same.  State  v.  Looney,  29:  412,  97  S. 
W.  934,  214  Mo,  216. 


PEDIGREE. 


Evidence  of,  see  Evidence,  1270-1274. 
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PENAL  STATUTE. 

Enforcement  in  foreign  state,  see  Conflict 

of  Laws. 
Ambiguity  in,  see  Statutes,  35,  42-44. 
Construction    of,    see    Statutes,    189,    264- 

269. 


PENALTIES. 


Who  may  question  validity  of  statute  im- 
posing, see  Action  or  Suit,  48,  49. 

Nature  of  proceeding  to  recover,  see  Action 
OR  Suit,  59,  61,  63. 

Appeal  by  city  in  prosecution  for  violation 
of  ordinance  imposing,  see  Appeal  and 
Error,  46, 

For  refusal  of  carrier  to  furnish  stop-over 
privilege,  see  Carriers,  458, 

For  refusal  to  give  street  car  transfers,  see 
Carriers,  659. 

For  delay  of  carrier  in  adjusting  claim, 
see  Carriers,  820;  Constitutional 
Law,   332, 

For  delay  in  transporting  live  stock,  see 
Carriers,  893. 

For  carrier's  failure  to  furnish  cars,  see 
Carriers,  950;  Commerce,  88-93. 

For  detaining  loaded  cars,  see  Carriers, 
996,  997, 

For  exacting  excessive  fare,  see  Carriers, 
1025-1027, 

For  delay  in  furnishing  freight  cars,  see 
Commerce,  88-93. 

For  disobedience  by  carrier  of  statute  regu- 
lating rates,  see  Constitutional  Law, 
213. 

For  failure  of  insurance  company  to  pay 
claim  within  certain  time,  see  Consti- 
tutional Law,  800. 

For  delay  in  finishing  work  under  building 
contract,  see  Contracts,  399,  638-640, 

For  infringement  of  copyright,  see  Copy- 
right, 4. 

For  overcharges  for  use  of  stock  yards,  see 
Criminal  Law,  241, 

For  violation  of  ordinance,  power  to  remit, 
see  Criminal  Law,  295. 

For  making  false  statement  as  to  inability 
to  mark  ballot,  see  Elections,  49. 

For  rebating,  see  Evidence,  2037, 

For  violating  quarantine,  see  Health,  11. 

For  trading  with  Indians  in  violation  of 
statute,  see  Indians,  5, 

For  discrimination  in  insurance  rates,  see 
Insurance,  1,  2. 

For  failure  to  pay  premium  notes  at  ma- 
turity, see  Insurance,  425. 

For  withholding  life  insurance,  see  Insur- 
ance, 893. 

For  nonrepair  of  water  pipes  in  street,  see 
Municipal  Corporations,  91, 

For  failure  of  railroad  company  to  maintain 
cattle  guards,  see  Pleading,  499. 

For  delay  in  paying  tax,  see  Taxes,  204. 

For  refusal  to  receive  telegram,  see  Te^^e- 
graphs,  7,  10. 

For  discrimination  by  telephone  company, 
see  Telephones,  26, 

For  use  of  union  label,  see  Trademarks,  24. 
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PENALTIES. 


For  use  of  profane  language,  see  Trial, 
1080. 

For  failure  to  pay  water  bills,  see  Usury, 
10;  Waters,  434. 

For  taking  usury,  see  Usury,  37-43. 

On  carrier  as  interference  with  interstate 
commerce,  see  Commerce,  35,  88-93. 

On  insurance  agent  giving  special  rates,  see 
Criminal  Law,  245. 

On  agents  and  employees  assisting  in  car- 
rying on  unlicensed  business,  see  Li- 
cense, 37,  38,  49. 

On  telegraph  company,  see  Telegraphs,  IL 
e. 

Enforcing  penal  statute  of  other  state,  see 
Conflict  of  Laws. 

Act  increasing,  as  ex  post  facto  law,  see 
Constitutional  Law,  35. 

Increasing  penalty  of  bond  in  prosecution 
for  abandonment  of  wife,  see  Consti- 
tutional Law,  36. 

Delegation  of  power  to  make  law  prescrib- 
ing,  see   Constitutional  Law,   119. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  332. 

Due  process  of  law  as  to,  see  CoNSTlTUllON- 
al  Law,  563-567. 

Penalizing  resistance  by  judicial  interfer- 
ence to  enforcement  of  law,  see  Con- 
stitutional Law,  535. 

Attempt  to  escape  penalty  provided  for  in 
contract  by  alleged  invalidity  of  agree- 
ment, see  Contracts,  582. 

Imposition  of  common-law  penalty  for  ptat- 
utory  offense,  see  Criminal  Law,  226. 

Distinguished  from  liquidated  damages,  see 
Damages,  III.  a,  7. 

Named  in  bond  as  limit  of  liability,  see 
Damages,   123,  124. 

Effect  of  statute  providing  penalty  for  neg- 
ligent killing  on  right  of  action  there- 
for, see  Death,  23. 

Payment  to  avoid,  as  payment  under  duress, 
see  Duress,  3. 

Exclusiveness  of  remedy  prescribed  by  stat- 
ute providing  for,  see  Election  of 
Remedies,  7-12. 

Imprisonment  for  nonpayment  of,  see  Im- 
prisonment FOR  Debt,  5. 

Injunction  to  restrain  prosecution  of  ac- 
tions for,  against  railroad,  see  Injunc- 
tion,  251. 

Imposition  of,  by  administrative  commission 
as  denial  of  right  to  jury  trial,  see 
Jury,  54. 

Forfeiture  of  auctioneer's  license  as  penalty 
in  civil  suit  by  other  merchant,  see 
License,  35. 

Requiring  under  penalty  reports  from  per- 
sons hauling  heavy  logs  over  highway, 
see  License,  39. 

Power  of  municipality  to  impose,  see  Mu- 
nicipal Corporations,   179. 

Enforcing  rates  prescribed  by  ordinance  by 
criminal  penalty,  see  Municipal  Cor- 
porations, 221. 

Who  may  maintain  suit  for,  see  Parties,  6, 
108. 

Pleading  in  action  to  recover,  see  Pleading, 
440,  441. 

Defendant's  pleading  in  action  to  recover, 
see  Pleading,  499. 
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Reference  in  action  to  recover  share  of,  see 
Reference,  12. 

Amercement  as,  see  Sheriff,  2. 

Effect  of  provision  for,  on  right  to  specific 
performance,  see  Specific  Pb:rform- 
ANCE,   1,   107. 

Failure  of  statute  to  fix  method  for  ascer- 
taining penalty  of  contractor's  bond, 
see  Statutes,  22. 

Partial  invalidity  of  statute  as  to,  see 
Statutes,  79-81. 

Construction  of  statute  as  to,  see  Statutb^s, 
189,  2G4-269. 

SuflBciency  of  tender  of  tax  to  cut  off  penal- 
ty, see  Tender,  16. 

Right  of  jury  to  fix  amount  of,  see  Trial, 
160. 

Nature  of  suit  to  recovM-,  see  Trial,  778, 
779. 

In  excess  of  legal  interest  as  usury,  see 
Usury,  10. 


1.  Penalties  Incurred  under  an  ordi- 
nance making  it  unlawful  to  slaughter  ani- 
mals to  be  sold  for  food  within  the  city 
limits  are  not  repealed  by  a  subsequent  ordi- 
nance licensing  the  occupant  of  certain  prem- 
ises to  operate  a  slaughterhouse  thereon, 
which  is  made  to  apply  to  acts  done  from 
and  after  its  passage,  and  prescribes  penal- 
ties for  its  violation  different  from  those  in 
the  former  act.  Portland  v.  Cook,  9:  733, 
87  Pac.  772,  48  Or.  550. 

2.  A  provision  for  a  penalty  for  re- 
fusal to  furnish  telephone  or  telegraph  serv- 
ice is  not  unconstitutional  as  imposing  an 
excessive  fine,  on  the  theory  that  penalties 
may  be  allowed  to  accumulate  so  as  to  be- 
come excessive  before  suit  brought,  since  it 
is  the  duty  of  the  complaining  party  to  sue 
upon  the  first  violation  of  the  statute.  Home 
Teleph.  Co.  v.  People's  Teleph.  &  Teleg.  Co. 
43:  550,  141  S.  W.  845,  125  Tenn.  270. 

3.  Escape  from  liability  to  statutory 
penalty  of  damages  and  attorneys'  fees,  for 
failure  promptly  to  settle  a  claim  on  an 
insurance  policy,  cannot  be  had  because  a 
physician's  certificate  furnished  as  part  of 
the  proof  of  loss  indicated  that  the  loss 
was  not  covered  by  the  policy.  Fidelity  & 
C.  Co.  V.  Meyer,  44:  493,  152  S.  W.  995, 
106  Ark.  91. 

4.  The  holder  and  owner  of  a  sewer  war- 
rant issued  pursuant  to  §  990,  Comp.  Laws 
of  Oklahoma  1909,  is  not  entitled  to  a  pen- 
alty collected  thereon  by  the  municipality 
from  the  one  assessed  for  the  sewer  for  fail- 
ure to  pay  the  same  at  maturity.  Seymour 
V.  Oklahoma  City,  47:  702,  134  Pac.  45,  38 
Okla.  547.  (Annotated) 

5.  One  does  not  lose  the  right  to  share 
in  a  penalty  imposed  for  the  rebating  of 
life  insurance  premiums,  by  the  fact  that 
he  furnished  the  money  to  pay  the  premium 
and  directed  an  applicant  to  secure  a  re- 
bate if  possible.  People  v.  Hartford  L.  Ins. 
Co.  37:  778,  96  N.  E.  1049,  252  111.  398. 
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PENDENCY. 

Of   action,   to   abate    suit,    see   Abatement 

A^•D  Revival,  III. 
See  also  Lis   Pendens. 


I  Pollution   of,   see   Waters,    219,    220. 
I  In  general,  see  Waters,  II.  h. 


PENDENTE  LITE. 

Injunction   pendente   lite,   see   Injunction, 

407. 
In  general,  see  Lis  Pendens. 


PENSIONS. 


Appropriation  for,  see  Appkopriations,  6; 

Public  Moneys,  12. 
Exemption    of    homestead    purchased    with 

pension    money,    see    Exemptions,    8; 

Homestead,  23. 
Mandamus   to   control   actions   of   trustees 

of  pension  fund,  see  Mandamus,  9. 
Statute  granting  as  special  law,  see  Stat- 
utes, 156. 
Levy  of  tax  for,  see  Taxes,  40. 
To  fireman,  see  Constitutional  Law,  58; 

Courts,   175,   176;    Fire  Department, 

1-4;  Municipal  Corporations,  40,  41; 

Public  Money,  18. 
To  police,  see  Certiorari,  8;  Courts,  194; 

Police,  3. 
Mothers'  pensions,  see  Poor  and  Poor  Laws, 

1-4. 


PEONAGE. 


1.  A  statute  providing  for  imprison- 
ment of  one  who  wilfully  and  unjustly 
breaks  his  contract  to  perform  farm  labor, 
upon  the  faith  of  which  advances  have  been 
made  to  him,  violates  the  Federal  statute 
against  peonage.  Ex  parte  Hollman,  21: 
242,  GO  S.  E.  19,  79  S.  C.  9.         (Annotated) 


PEOPLE. 

Delegation  of  power  to,  see  Constitution- 
al Law,  I.  d,  2, 

Constitutionality  of  statute  empowering 
people  to  make  laws,  see  Constitu- 
tional Law,  822-825. 

♦-•-♦ 


PER  CAPITA. 

See  Wills,  306-308. 

«-•-» 


PERCOLATING  WATERS. 

Presumption  that  subterranean  waters  are 

percolating  waters,  see  Evidence,  669. 
Injury  to  gas  well  by,  see  Mines,  47. 
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♦  •  » 


PEREMPTORY   CHALLENGES. 

See  Jury,  II.  d. 

♦-•-♦ 

PEREMPTORY    INSTRUCTIONS. 

See  Trial,  II.  d,  3. 


PERFORATED   ROLLS. 

Of  music  for  use  in  mechanical  organ  as  in- 
fringement of  copyright,  see  Copy- 
right, 13,  24. 

«-•"* 


PERFORMANCE. 

Part  performance  of  oral  contract,  see  Con- 
tracts, I.  e,  6. 

Of  contract,  generally,  see  Contracts,  IV. 

Of  conditions  subsequent,  see  Covenants 
and  Conditions,  III. 

Mandamus  to  compel  delivery  of  market 
quotations  to  bucket  shop,  see  Man- 
damus, 8. 

Specific  performance,  see  Specific  Perform- 
ance. 


PERIL. 

Negligence  in  attempt  to  escape  from,  see 
Master  and  Servant,  689-692;  Negli- 
gence, 211-213. 


PERIOSTITIS. 


Recovery  for,  under  accident  insurance  pol- 
icy, see  Insurance,  734. 


PERISHABLE  PROPERTY. 

Carrier's  duty  as  to,  see  Carriers,  806,  811- 

813,  977. 
Right  of  carrier  to  sell  when  acceptance  is 

refused,  see  Carriers,  831-834. 


PERJURY. 


Indictment  for,  see  Appeal  and  Error,  767, 
Indictment,  etc.,  13,  31a,  40,  69-71,. 
124. 

Continuance  of  prosecution  for,  see  CON-> 
tinuance  and  Adjournment,  6. 
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PERJURY. 


Attempted     subornation     of     perjury,     see 

Criminal  Ia.\w,  43. 
Right  summarily  to  commit  for,  see  Cbimi- 

NAL  Law,  133. 
Trial  for  perjury  which  secured  acquittal  of 

another  offense,  as  second  jeopardy,  see 

Criminal  Law,  185. 
Evidence  in  prosecution  for,  see  Evidence, 

1241-1242,   1603,   1683,  1972,  1973. 
Confidential  communications  in  prosecution 

for,  see  Evidence,  1318. 
Prejudicial  error  in  admission  of  evidence, 

see  Appeal  and  Error,  1190. 
Perjurer   as    accomplice   of   one   accused   of 

subornation,   see   Evidence,   2372. 
Sufficiency  of  proof  of,  see  Evidence,  2393- 

2396. 
Injunction  against  enforcement  of  judgment 

obtained  by,  see  Injunction,  284-286, 
Collateral  attack  on  judgment  obtained  by, 

see  Judgment,  139-1  4L 
As  ground  for  relief  against  judgment,  see 

Judgment,  330,  354-359,  362,  368,  371- 

378,  390,  398;  Pleading,  435. 
Charge  of,  as  libel,  see  Libel  and  Slander, 

33,    176;    Trial,    336. 
Effect  of  giving  perjured  testimony  in  crimi- 
nal   case    to    render    one   liable    as    for 

malicious    prosecution,    see    Malicious 

Prosecution,  5. 
As  ground  for  new  trial,  see  New  Trial, 

26,  27. 
Liability    of    principal    for    subornation    of 

perjury   by   agent   employed   to   collect 

evidence,  see  Principal  and  Agent,  69. 
Reception  of  evidence,  see  Trial,  26. 
Question   for   jury    in   prosecution    for,    see 

Trial,  667,  668. 
Instruction   in   prosecution   for,  see  Trial, 

845,  951. 
Sufficiency  of  verdict,  see  Trial,  1152. 
Competency   of   witnesses,    see   Witnesses, 

35. 
Cross-examination    of    witnesses,    see    Wit- 
nesses, 107. 

1.  It  is  the  duty  of  prosecuting  attor- 
neys and  trial  judges  to  be  prompt  and  vig- 
ilant in  seeing  that  persons  who  commit 
perjury  in  courts  of  this  state  are  speedily 
brought  to  justice.  Metcalf  v.  State,  44: 
513,  129  Pac.  675,  8  Okla.  Crim.  Rep.  605. 

2.  In  order  to  constitute  perjury,  it  is 
not  necessary  that  the  false  evidence  given 
be  material  to  the  main  issue  in  a  trial,  but 
it  is  sufficient  if  it  is  material  to  any 
proper  matter  of  inquiry,  and  is  calculated 
and  intended  to  prop  or  bolster  the  testi- 
mony of  a  witness  on  some  material  point, 
or  to  support  or  attack  the  credibility  of 
such  a  witness.  Metcalf  v.  State,  44:  513, 
129  Pac.  675,  8  Okla.  Crim.  Rep.  605. 

3.  False  testimony  of  one  accused  of  the 
illegal  possession  of  intoxicating  liquors  for 
the  purpose  of  violating  the  prohibitory 
liquor  laws,  that  he  did  not  own  the  restau- 
rant where  the  liquor  was  found,  tliat  he 
never  clerked  there,  was  not  connected  with 
the  restaurant  as  an  employee  or  otherwise, 
is  sufficient  to  constitute  perjury.  Metcalf 
v.  State,  44:  513,  129  Pac.  675,  8  Okla.  Crim. 
Rep.  605. 
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[  4.  Falsely  to  make  oath   before  a  no- 

tary public  in  order  to  obtain  a  saloon  li- 
cense is  not  perjury,  when  the  law  govern- 
ing the  issuance  of  such  licenses  does  not 
require  such  an  oath.  State  v.  Parrish,  39: 
96,  56  So.  503,  129  La.  547.         (Annotated) 

5.  To  bring  one  within  a  statute  mak- 
ing guilty  of  perjury  every  person  who 
shall  knowingly  swear  falsely  concerning 
any  matter,  he  must  make  a  statement 
under  the  sanctity  of  an  oath  administered 
by  some  qualified  officer  having  authority  to 
administer  the  oath  in  the  particular  pro- 
ceeding or  investigation  in  which  the  state- 
ment is  made.  State  v.  Dallagiovanna,  40: 
249,  124  Pac.  209,  69  Wash.  84. 

6.  That  a  committee  of  a  common  coun- 
cil is  acting  under  authority  to  investigate 
and  probe  charges  made  by  the  acting 
mayor  does  not  show  that  the  matter  under 
investigation  is  within  the  jurisdiction  of 
the  council,  so  as  to  render  an  oath  taken 
by  a  witness  appearing  before  it  one  "re- 
quired by  law,"  within  the  meaning  of  a 
statute  empowering  the  officer  before  whom 
it  was  takien  to  administer  such  oath,  and, 
therefore,  violation  of  the  oath  does  not 
necessarily  come  within  a  statute  making 
every  person  who  shall  swear  falsely  guilty 
of  perjury.  State  v.  Dallagiovanna,  40: 
249,  124  Pac.  209,  69  Wash.  84. 

(Annotated) 

7.  False  testimony  by  a  witness  as  to 
his  knowledge  of  the  receipt  of  quantities 
of  intoxicating  liqvior  by  one  whose  alleged 
illegal  sale  of  such  liquors  being  investi- 
gated by  the  grand  jury,  and  as  to  his  haul- 
ing such  liquors  for  such  person  in  the 
nighttime,  is  not  so  wholly  immaterial  to 
the  question  of  the  alleged  illegal  sale  un- 
der investigation,  that  it  will  not  support 
an  indictm.ent  for  perjurv.  State  v.  Acker- 
man,  22:  1192,  113  S.  'W."^1087,  214  Mo.  325. 

(Annotated) 

8.  The  provision  in  §  7,  subdiv.  9,  of  the 
bankruptcy  act,  requiring  the  bankrupt  to 
submit  to  examination,  which  declares  that 
no  testimony  given  by  him  shall  be  offered 
in  evidence  against  him  in  any  criminal  pro- 
ceeding, does  not  prevent  such  testimony 
from  becoming  the  basis  of  an  indictment  for 
perjury.  Edelstein  v.  United  States,  9:  236, 
149  Fed.  636,  79  C.  C.  A.  328.     (Annotated) 

9.  The  provision  of  §  29  of  the  bank- 
ruptcy act  for  the  punishment  of  a  person 
who  makes  a  false  oath  in  any  proceeding 
in  bankruptcy  applies  to  an  oath  made  by  a 
defendant  before  a  referee  directed  to  in- 
vestigate the  truth  of  specifications  filed 
against  his  discharge.  Edelstein  v.  United 
States,  9:  236,  149  Fed.  636,  79  C.  C.  A.  328. 

10.  One  wlio,  having  been  subpoenaed  in 
a  proceeding  against  himself  for  illegal  reg- 
istration as  a  voter,  makes  oath  that  other 
persons  against  whom  proceedings  have  al- 
so been  instituted,  who  are  registered  from 
the  same  place,  were  properly  registered, 
cannot  escape  punishment  for  perjury  witli 
respect  to  the  latter  statement  on  the  the- 
ory that  he  had  been  compelled  to  become  a 
witness  against  himself,  in  violation  of  the 
provisions  of  the  Constitution,  although  tlia 
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information  witli  respect  to  all  cases  was 
embodied  in  one  aflidavit.  People  v.  Cahill, 
20:  1084,  86  X.  E.  39,  193  N.  Y.  232. 

11.  Perjury  cannot  be  assigned  upon  a 
statement  that  there  was  no  understanding 
or  agreement  between  accused  and  another 
person  named,  that  accused  bound  or  ob- 
ligated himself  to  do  a  certain  thing,  where 
the  indictment  does  not  charge  that  he  de- 
nied making  any  certain  statement,  or  that 
he  had  in  terms  promised  to  do  any  par- 
ticular thing,  since  the  charge  is  merely  as 
to  the  construction  of  an  alleged  contract. 
Schoenfeld  v.  State,  22:  1216,  119  S.  W.  101, 
66  Tex.   Crim.   Rep.   103.  (Annotated) 

12.  Where  one  specified  act  of  adultery 
is  alone  made  issuable  in  a  divorce  proceed- 
ing, a  witness  is  not  guilty  of  perjury  for 
giving  false  testimony  as  to  the  commission 
of  other  similar  acts,  and  it  is  immaterial 
that  the  testimony  might  have  been  made 
material  bv  amendment  of  the  complaint. 
People  V.  Teal,  25:  120,  89  N.  E.  1086,  196 
N.  Y.  372. 

13.  Perjury  or  subornation  of  perjury 
cannot  be  assigned  upon  an  affidavit  to 
secure  a  change  of  judge  for  prejudice,  filed 
in  pursuance  of  a  statute  providing  that  no 
county  court  judge  shall  sit  in  any  pending 
proceeding  after  any  party  thereto  has  filed 
an  affidavit  in  writing  corroborated  by  two 
credible  persons  tnat  affiant  has  good  rea- 
sons to  believe  and  does  believe  that  the 
judge  is  so  prejudiced  that  he  cannot  have 
a  fair  and  impartial  trial  before  him.  Ex 
parte  Ellis,  25:  653,  105  Pac.  184,  3  Okla. 
Crim.  Rep.  220. 

14.  Sending  out  of  the  state  a  child 
charged  with  delinquency,  in  order  to  en- 
able it  to  avoid  the  publicity  of  a  trial,  is 
not  a  contribution  to  the  delinquency,  un- 
less made  so  by  statute,  so  as  to  render 
one  guilty  of  subornation  of  perjury  in 
procuring  a  witness  to  swear  falsely  at 
the  trial  of  an  information  charging  such 
offense,  that  accused  was  not  the  one  who 
aided  the  escape. of  the  child,  in  the  ab- 
sence of  anything  to  show  that  the  per- 
jured testimony  was  otherwise  material 
to  the  issues  in  the  prosecution.  McClel- 
land v.  People,  32:  1069,  113  Pac.  640,  49 
Colo.   538. 

Civil  liability. 

15.  A  witness  is  not  liable  in  a  civil 
action  for  giving  perjured  testimony  in  pur- 
suance of  a  conspiracy  which  deprives  one 
of  property  and  injures  him  in  his  business. 
Schaub  V.  O'Ferrall,  39:  416,  81  Atl.  789, 
116  Md.  131. 

16.  Perjury  upon  which  rests  a  judg- 
ment will  not  render  the  perjurer  liable  in 
damages  to  the  one  against  whom  the  judg- 
ment was  entered.  Godette  v.  Gaskill,  24: 
26s,  65  S.  E.  612,  151  N.  C.  52. 

(Annotated) 


PERMANENT    EMPLOYMENT. 

Contract  for,  see  Contracts,  460. 

♦-•-♦ 

PERMIT. 

For  building,  see  Buildings,  10,  12,  13; 
Constitutional  Law,  379;  Evidence, 
662. 

For  sale  of  trees,  see  Constitutional  Law, 
200. 

For  burial,  see  Corpse,  1;  Health,  6. 

To  use  highway,  see  Highways,  15. 

To  use  boulevard,  see  Highways,  27. 

To  obstruct  sidewalk,  see  Highways,  82, 
183. 

For  selling  of  liquor,  see  Intoxicating  Li- 
quors, II. 

License,  see  License,  II. 

To  remove  street  car  tracks,  see  Mandamus, 
50. 

To  excavate  street,  see  Mandamus,  109. 

For  hydraulic  mining,  see  Mines,  28. 

Effect  of  refusal  of  permit  to  rebuild  by 
municipal  authorities  on  rights  under 
policy  insuring  rents,  see  Insurance, 
915. 


PERPETUITIES. 


PERMANENT   ALIMONY. 

See  Divorce  and  Separation,  V.  c. 
Digest  1-52  L.R.A.(N.S.) 


I.  In  general,  1—18. 
II.  Remainders;     powers;     accumula- 
tions, 19—25. 

III.  Suspensioti  of  tlie  ahsolute  power 

of  alienation,  26—32. 

IV.  Gifts  to  charities,  33—38. 

Invalidity  of  option  to  purchase  under  rule 
again.st,  as  affecting  right  of  action  for 
damages  for  its  breach,  see  Contracts, 
603. 

Grant  of  perpetual  right  to  water  company, 
see  Waters,  III.  a. 

I.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

1.  The  rule  against  perpetuities  applies 
to  the  creation  of  a  term  of  years  as  well  as 
to  a  freehold  estate.  Johnson  v.  Preston, 
10:  564,  SO  N.  E.  1001,  226  111.  447. 

2.  Property  cannot  be  secured  by  agree- 
ment to  the  "heirs"  of  life  tenants  in  eva- 
sion of  the  statute  against  perpetuities. 
Gerard  v.  Beecher,  15:  900,  68  Atl.  438,  80 
Conn.  363. 

3.  A  lease  of  land  for  any  number  of 
years  does  not  violate  the  statute  against 
perpetuities.  Re  Hubbell,  13:  496,  113  N. 
W.  512,  135  Iowa,  637. 

4.  A  proviso  in  a  thirty  years'  lease 
that  at  any  time  during  the  term  the  lessor 
will,  on  receiving  notice  from  the  lessee  of  a 
desire  to  purchase  the  land,  convey  it  to  the 
lessee   for   a  specified   price,   is  void   as  ia- 


2186 


PERPETUITIES,  II. 


fringing  the  rule  against  perpetuities. 
Worthing  Corp.  v.  Heather,  4  B.  R.  C.  280, 
[1906]  2  Ch.  532,  Also  Reported  in  75  L. 
J.  Ch.  N.  S.  761,  22  Times  L.  R.  750,  4  L. 
G.  R.  1179,  95  L.  T.  N.  S.  718. 

5.  A  covenant  for  conveyance  of  the 
fee  in  a  lease  which  runs  to  the  lessee,  his 
heirs  and  assigns,  does  not  place  the  prop- 
erty extra  commercium,  and  is  therefore 
not  invalidated  by  the  statute  against  per- 
petuities, although  the  covenantor  may  not 
he  called  upon  for  performance  until  after 
the  time  limited  by  that  statute.  Hollander 
V.  Central  Metal  &  S.  Co.  23:  1135,  71  Atl. 
442,  109  Md.  131. 

6.  A  contract  placing  one's  property  in 
another's  hands  to  manage  and  sell  is  not 
void  as  in  violation  of  the  rule  against  per- 
petuities because  it  contains  no  limitation 
upon  the  duration  of  the  contract,  since  the 
donee  must  proceed  under  the  contract  with- 
in a  reasonable  time,  and  his  authority  will 
terminate  with  his  death.  Mills  v.  Smith, 
6:  865,  78  N.  E.  765,  193  Mass.  11. 

7.  A  contract  placing  one's  property  in 
another's  hands  to  be  managed  and  sold  in 
the  exercise  of  his  best  judgment,  which  is 
to  continue  after  the  death  of  the  donor,  is 
not  invalid  as  unlawfully  interfering  with 
the  settlement  of  his  estate.  Mills  v.  Smith, 
6:  865,  78  N.  E.  765,  193  Mass.  11. 

8.  An  equitable  right  in  property,  aris- 
ing from  a  contract  conferring  an  option  for 
the  purchase  of  land,  which  the  optionee  can 
enforce  in  chancery  by  a  decree  of  specific 
performance,  is  subject  to  the  rule  against 
perpetuities.  Starcher  v.  Duty,  9:  913,  56 
S.  E.  524,  61  W.  Va.  .373. 

9.  Anything  done  by  the  parties  to  an 
option  contract  for  the  purchase  of  land, 
which  is  void  from  its  inception  as  in- 
fringing the  rule  against  perpetuities,  or 
anything  designed  to  carry  the  contract  into 
effect,  and  which  is  auxiliary  thereto,  will 
be  treated  as  unauthorized  and  inoperative. 
Starcher  v.  Duty,  9:  913,  56  S.  E.  524,  61  W. 
Va.  373. 

10.  A  devise  over  upon  the  cessation  of 
lineal  descendants  of  the  first  taker  is  void 
as  against  public  policy.  Merrill  v.  Ameri- 
can Baptist  Missionary  Union,  3:  1143,  62 
Atl.  647,  73  N.  H.  414.  (Annotated) 

11.  The  limitation  of  a  devise  to  take  ef- 
fect from  and  after  the  probate  of  the  will 
is  void  under  the  rule  against  perpetuities, 
since  such  probate  may  be  postponed  beyond 
the  time  allowed  bv  that  rule.  Johnson  v. 
Preston,  10:  564,  80'  N.  E.  1001,  226  111.  447. 

(Annotated) 

12.  An  executory  devise  of  real  estate 
after  the  death  of  the  first  taker  without 
issue  born  imports  a  definite  failure  of  is- 
sue, and  therefore  does  not  contravene  the 
rule  against  perpetuities.  Re  Barrett,  27: 
1047,  123  N.  W.  299,  85  Neb.  337. 

13.  The  rule  against  perpetuities  pre- 
vents children  born  after  the  death  of  tes- 
tator from  taking  an  interest  in  a-  estate 
under  a  will  giving  it  to  a  certain  person 
and  his  children  for  life,  since  the  possibil- 
ity of  the  birth  of  children  after  the  ex- 
piration of  twentv-one  years  prevents  chil- 
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dren  born  within  that  time  from  sharing  in 
the  estate.  Robinson  v.  Harris,  6:  330,  53 
S.  E.  755,  73  S.  C.  469.  (Annotated) 

14.  For  the  pr-.pose  of  deciding  a  ques- 
tion of  perpetuity  arising  upon  a  testa- 
mentary gift,  there  is  an  established  rule 
that  a  child  en  ventre  sa  mere  at  the  time 

i  of  the  testator's  death,  who  is  subsequently 
born,  must  be  treated  as  having  been  alive 
at  the  testator's  death ;  and  that  rule  is  not 
to  be  departed  from  merely  because  it  may 
be  in  the  interest  of  the  child  to  contend 
that  the  gift  is  void  as  infringing  the  rule 
against  perpetuity.  Re  Wilmer's  Trusts, 
4  B.  R.  C.  479,  [1903]  2  Ch.  411.  Also  Re- 
ported in  72  L.  J.  Ch.  N.  S.  670,  89  L.  T. 
N.  S.  148.  (Annotated) 

Effect  on  prior  estate  of  invalidity  of 
remainder. 

15.  The  antecedent  particular  estate  falls 
as  well  as  the  remainder  which  is  void  for 
remoteness,  and  the  heirs  at  law  are  en- 
titled to  immediate  possession,  where  the 
chief  purpose  of  the  testator  is  to  tie  up 
the  estate  and  prevent  its  distribution  until 
a  period  too  remote  under  the  rule  against 
perpetuities.  Re  Kountz,  3:  639,  62  Atl. 
1103,  213  Pa.  390.  (Annotated) 

16.  A  vested  estate  in  fee  created  by  will 
is  not  defeated  by  the  fact  that  a  con- 
tingent limitation  over  is  void  for  remote- 
ness. Grav  V.  Whittemore,  10:  1143,  78  N. 
E.  422,  192  Mass.  367. 

17.  A  bequest  to  take  effect  in  the  alter- 
native at  the  death  of  the  first  taker  with- 
out children,  which  is  lawful,  or  at  the  death 
of  all  her  children  without  reaching  the  age 
of  thirty  years,  which  is  void  as  a  perpe- 
tuity, will  take  effect  or  not,  according  to  the 
event,  so  that  it  will  take  effect  in  case  of 
the  death  of  the  life  tenant  without  chil- 
dren, but  not  otherwise.  Quinlan  v.  Wick- 
man,  17:  216,  84  N.  E.  38,  233  111.  39. 

18.  A  bequest  of  a  life  estate  for  the 
benefit  of  a  testator's  daughter,  with  re- 
mainder to  her  children,  under  conditions 
rendering  the  remainder  void  under  the  rule 
against  perpetuities,  may  be  upheld.  Quin- 
lan V.  Wickman,  17:  216,  84  N.  E.  38,  233 
111.  39. 

II.  Remainders;     powers;     accumula- 
tions. 

''/See   also   same   heading    in   Digest   L.R.A. 

1-70.) 

19.  The  failure  of  a  trust  for  a  term  of 
years  because  it  violates  the  rule  against 
perpetuities  will  not  defeat  the  remainder 
where  the  trust  was  for  the  benefit  of  the 
remaindermen,  for  whose  benefit  it  was  to 
be  administered,  and  among  whom  the  prop- 
erty was  to  be  divided  upon  its  termina- 
tion. Johnson  v.  Preston,  10:  564,  80  N.  E. 
1001,  226  111.   447. 

20.  A  direction  to  a  trustee  to  whom  a 
term  of  years  in  real  estate  is  devised,  to 
pay  certain  annuities  and  see  that  the  taxes 
on  the  lands  are  paid,  will  not  require  the 
term  and  the  remainder  to  fall  together 
upon  failure  of  the  former  because  it  vio- 
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lates  the  rule  against  perpetuities,  where 
the  annuities  are  made  a  direct  charge  upon 
the  land  so  that  they  will  follow  it  into 
the  hands  of  the  remaindermen.  Johnson  v. 
Preston,  lo:  564,  80  N.  E.  1001,  226  111.  447. 
Hemoteness  in.  general. 

21.  A  valid  limitation  of  a  remainder  is 
not  defeated  by  the  fact  that  another  limi- 
tation under  a  certain  contingency  to  the 
«ame  person  designated  in  the  valid  one  is 
void  for  remoteness,  if  the  two  events  are 
"wholly  separate  and  distinct.  Gray  v. 
Whittemore,  10:  1143,  78  N.  E.  422,  192 
Mass.  367. 

22.  In  a  devise  in  trust  to  divide  the  in- 
•come  of  the  estate  among  testator's  children 
for  life,  and,  upon  the  death  of  any  of  them, 
to  pay  the  income  to  certain  other  persona 
for  life,  or,  in  their  absence,  to  pay  the 
principal  to  the  issue  of  the  first  takers,  the 
limitations  immediately  after  the  first  life 
estates  are  not  void  for  remoteness;  and 
it  is  immaterial  that  the  limitation  to  the 
issue  is  in  the  alternative  upon  the  absence 
■of  the  second  life  tenants,  or  upon  their 
^eath.  Gray  v.  Whittemore,  10:  1143,  78  N. 
E.  422,   192  Mass.  367. 

23.  If,  under  a  limitation  to  one  for  life, 
and,  after  his  death,  to  his  widow  for  life 
or  widowhood,  and  then  over,  the  c-^cond 
limitation  is  such  as  necessarily  to  vest 
within  the  period  required  by  the  rule 
against  perpetuities,  it  will  not  be  defeated 
by  the  fact  that  the  right  to  actual  pos- 
session and  enjoyment  is  postponed  until  a 
later  period.  Gray  v.  Whittemore,  10:  1143, 
78  N.  E.  422,  192  Mass.  367. 

24.  A  bequest  in  trust  for  the  benefit  of 
testator's  daughter  during  life,  and  to  dis- 
tribute the  remainder  among  her  children 
when  the  youngest  reaches  the  age  of  thirty 
years,  violates  the  rule  against  perpetuities 
where  there  is  a  possibility  of  the  distribu- 
tion being  delayed  more  than  twenty-one 
jears  after  the  death  of  the  daughter.  Quin- 
lan  V.  Wickman,  17:  216,  84  N.  E.  38,  233 
111.   39. 

Idmitation  on  failure  of  issue. 

25.  Under  a  devise  to  testator's  children 
for  life,  remainder  to  the  husband  or  wife 
of  a  deceased  child  for  life  or  widowhood, 
remainder  to  the  issue,  if  any,  of  the  de- 
ceased child,  and,  "in  the  case  of  default 
of  such  issue  at  the  time  of  such  decease 
or  marriage,"  to  the  heirs  at  law  of  the  de- 
ceased child,  the  words  "default  of  such  is- 
sue" refer  to  the  death  of  the  child  as  well 
as  to  the  death  or  remarriage  of  its  husband 
or  wife,  and,  this  event  being  separable  from 
the  other,  the  limitation  upon  it  is  valid; 
and,  in  case  a  child  dies  without  issue,  the 
remainder  to  its  heirs  vests  immediately. 
■Gray  v.  Whittemore,  10:  1143,  78  N.  E.  422, 
192  Mass.  367. 


Ill,  Suspension  of  the  ahsolnte  power 
of  alienation. 

(See   also   same   heading   in   Digest   L.R.A. 

1-10.) 
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Covenant  in  deed  restraining  alienation,  see 
Covenants   and   Conditions,    31-34. 

Cutting  down  estate  granted  in  fee  simple 
by  provision  against  alienation,  see 
Wills,  233,  241. 

26.  The  absolute  power  of  alienation  is 
not  suspended  by  a  trust,  unless  a  trust 
term  is  created,  either  expressly  or  by  im- 
plication, during  the  existence  of  whicb  a 
sale  by  the  trustee  would  be  in  contraven- 
tion of  the  trust.  Re  Sacrison,  26:  724,  123 
N.  W.  518,  19  N.  D.  160. 

27.  An  option  contract  for  the  purchase 
of  land,  good  for  one  year,  and  containing 
a  provision  for  extending  it  for  another  year 
on  payment  of  a  stipulated  sum,-  and  also 
a  provision  that  the  optionee  ''may  have 
this  option  and  agreement  so  extended  from 
year  to  year  upon  the  payment  of  said  sum 
annually  as  aforesaid,"  the  provisions  of 
the  contract  being  extended  to  the  heirs,  as- 
signs, executors,  and  administrators  of  both 
parties, — is  void  by  the  rule  against  perpetu- 
ities; and  the  fact  that  a  contingent  inter- 
est may  be  released  by  a  person  in  being,  and 
that  a  good  title  may  thus  be  made,  is  not 
enough  to  take  the  case  out  of  the  rule. 
Starcher  v.  Duty,  9:  913,  56  S.  E.  524,  61 
W.  Va.  373.  (Annotated) 

28.  The  absolute  power  of  alienation  as 
to  real  estate  directed  to  be  sold  and  the 
proceeds  devoted  to  a  charitable  use  is  not 
suspended  by  a  testamentary  direction  tliat 
such  real  estate  shall  be  sold  by  the  executor 
at  such  time  as  in  his  judgment  will  bring 
the  best  price,  but  not  Inter  than  five  years 
after  his  death,  unless  such  period  should  be 
extended  by  court  order,  since  such  provision 
applies  only  to  the  time  of  the  actual  aliena- 
tion, whereas  the  statute  of  perpetuities 
applies  only  to  the  suspension  of  the 
"power"  of '  alienation.  Re  Sacrison,  26: 
724,   123  N.  W.   518,   19  N.  D.   160. 

29.  An  unlawful  perpetuity  is  not  creat- 
ed by  allowing  to  the  executor  of  a  will  de- 
vising to  charity  the  proceeds  of  certain 
real  estate  to  be  sold,  a  discretionary  period, 
not  exceeding  a  certain  length,  after  the 
testator's  death,  in  which  to  make  the  sale. 
Re  Sacrison,  26:  724,  123  N.  W.  518,  19  N. 
D.   160.  (Annotated) 

30.  A  will  whereby  land  is  devised  in 
trust  for  charity,  by  the  terms  of  which  a 
named  devisee  is  given  five  years  in  which 
to  elect  whether  or  not  he  will  take,  and 
it  is  provided  that,  in  case  of  his  failure  to 
accept,  the  named  trustee  have  the  follow- 
ing live  years  in  which  to  elect  whether  or 
not  he  will  carry  out  the  testator's  scheme, 
and  that,  if  he  fails  to  accept,  any  resident 
voter  may  apply  to  the  court  to  appoint  a 
trustee  for  that  purpose,  the  latter  provi- 
sion being  unlimited  as"  to  time,  is  void  as 
an  attempt  to  suspend  illegally  the  power 
of  alienation,  since  the  period  of  suspension 
is  not  limited  to  two  specified  lives  in  be- 
ing. Re  Rong,  26:  825,  123  N.  W.  471,  109 
Minn.  191. 

31.  A  devise  by  will  of  land  in  trust 
for  charity,  by  the  terms  of  which  the  devi- 
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see  is  allowed  a  fixed  period,  without  ref- 
erence to  lives  in  being,  in  wliicli  to  elect 
as  to  whether  or  not  he  will  take,  is  void, 
as  no  suspension  of  the  power  of  alienation 
is  valid  unless  it  must,  in  every  con- 
tingency, terminate  within  the  period  of  not 
more  than  two  specified  lives  in  being. 
Rong  V.  Haller,  26:  825,  123  N.  W.  471, 
109  Minn.   191.  (Annotated) 

32.  A  gift  to  take  effect  after  tlie  death 
of  testator's  children,  and  the  youngest 
grandchild  has  been  of  age  ten  years,  is 
void  under  the  rule  against  perpetuities.  Re 
Kountz,  3:  639,  62  Atl.  1103,  213  Pa.  390. 

IV.  Gifts  to  charities. 

(See  also  same  heading   in  Digest  L.R.A. 
1-70.J 

See  also  supra,  28-31. 

33.  A  gift  in  trust  for  a  charity,  which 
is  conditional  upon  a  future  and  uncertain 
event,  is  subject  to  the  same  rules  as  any 
other  estate  depending  on  its  coming  into 
existence  upon  a  condition  precedent.  Re 
Swain,  2  B.  R.  C.  872,  [1905]  1  Ch.  669. 
Also  Reported  in  74  L.  J.  Ch.  N.  S.  354,  92 
L.  T.  N.  S.  715. 

34.  An  option  to  purchase,  which  is  in- 
valid because  extending  over  a'  period  not 
permitted  by  the  rule  against  perpetuities, 
is  not  rendered  valid  by  the  fact  that  the 
property  was  to  be  acquired  for  charitable 
purposes,  inasmuch  as  the  interest  of  the 
charity  does  not  become  effective  until  the 
happening  of  a  too  remote  future  event. 
Worthing  Corp.  v.  Heather,  4  B.  R.  C.  280, 
[1909]  2  Ch.  532.  Also  Reported  in  75 
L.  J.  Ch.  N.  S.  761,  22  Times  L.  R.  750, 
4  L.  G.  R.  1179,  95  L.  T.  N.  S.  718. 

35.  A  bequest  to  the  treasurer  of  a 
religious  society  for  the  benefit  of  the  poor 
of  a  certain  place,  on  condition  that  a 
committee  of  said  society  should  undertake 
in  writing  to  the  executors  to  have  the 
railing  and  iron  work  of  certain  cemetery 
vaults  painted  once  in  every  three  years, 
is  not  invalid  as  transgressing  the  rule 
against  perpetuities,  the  condition  not  being 
that  the  gr^ve  should  be  maintained  in 
perpetuity  but  that  an  undertaking  should 
be  given  which,  however  morally  binding, 
would  not  be  valid  in  point  of  law.  Roche 
v.  M'Dermott,  1  B.  R.  C.  949,  [1901]  1  I.  R. 
394.  (Annotated) 

36.  An  immediate  gift  to  a  charity  is 
valid  although  the  particular  application 
of  the  fund  directed  may  not  of  necessity 
take  effect  within  any  assignable  limit  of 
time,  or  may  never  take  effect  at  all  except 
on  the  occurrence  of  events  in  their  essence 
contingent  and  uncertain.  Re  Swain,  2  B. 
R.  C.  872,  [1905]  I'Ch.  669.  Also  Reported 
in  74  L.  J.  Ch.  N.  S.  354,  92  L.  T.  N.  S. 
715. 

37.  A  provision  that  the  devotion  of  the 
income  of  testator's  residuary  estate  to  a 
certain  charitable  purpose  should  not  take 
place  until  the  accumulation  of  a  certain 
amount  as  a  "reserve  fund"  to  be  used,  in 
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case  of  dire  need  occasioned  by  the  diminu- 
tion of  income,  for  the  same  charitable  pur- 
pose, is  only  a  direction  as  to  the  particular 
application  of  the  charitable  fund  and  not 
a  condition  precedent  to  the  gift,  and  there- 
fore docs  not  render  the  gift  void  for  re- 
moteness. Re  Swain,  2  B.  R.  C.  872,  [1905] 
1  Ch.  669.  Also  Reported  in  74  L.  J.  Ch. 
N.  S.  354,  92  L.  T.  N.  S.  715.  (Annotated) 
38.  That  an  annuity  to  a  charitable  in- 
stitution may  continue  perpetually  doea> 
not  affect  its  validity.  Merrill  v.  Ameri- 
can Baptist  Missionary  Union,  3:  1143,  62 
Atl.  647,  73  N.  H.  414. 


PERSONAL    AILMENT. 

Confinement    in    childbirth    as,    see    INSUB- 
ANCE,    344. 


PERSONAL    DEFENSE. 

See  Action  or  Suit,  41-54. 


PERSONAL  INJURIES. 

Survivability    of    cause   of   action    for,    see 

Abatement  and  Revival,  15-19. 
Splitting  of  cause  of  action  for,  see  Action 

OB  Suit,   104-106. 
Abandonment  of  action  for,  see  Action  ob 

Suit,  132. 
Admiralty   jurisdiction    of    action    for,    see 

Admiralty,  4,  5. 
To    patron    at    place    of    amusement,    see 

Amusements,  2-15. 
Reversal  for  error  as  to  pleading  in  action 

for,  see  Appeal  and  Errob,  1060. 
Remarks  of  counsel  in  action  for,  see  Ap- 
peal and  Error,  1443. 
Assignment  of  cause  of  action  for,  see  As- 
signment, 1,  20. 
Right  of  action  for,  as  assets  of  bankrupt, 

see  Bankruptcy,  50,  51. 
To  patron  of  bathing  resort,  see  Bathing 

Resort. 
By  blasting,  see  Blasting,  3,  6-9. 
On  bridges,  see  Bridges,  II. 
To  passengers,  see  Carriers,  II. 
Conflict   of   laws    as   to,   see  Conflict   op 

Laws,  I.  e. 
Law  governing  limitation  of  action  for,  see 

Conflict  of  Laws,  154,  155. 
Continuance    of    personal    injury   caae,    see 

Continuance  and  Adjournment,  7. 
Validity   of   agreement  to   arbitrate   extent 

of  injury,  see  Contracts,  461. 
Punitive  damages  for,  see  Damages,  63-66. 
Measure  of  damages  for,  see  Damages,  III. 

i. 
Recovery  for  mental  anguish,  see  Damages, 

III.  o,  1. 
Recovery  for  loss  of  profits  resulting  from, 

see  Damages,  675. 
Physical    examination    in    personal    injury 

case,   see   Discovery  and   Inspection, 

II. 


PERSONAL  JUDGMENT;  PERSONAL  PROPERTY. 
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Ojjinion  evidence  as  to  cause  of,  see  Evi- 
dence,  VII.   d. 

Hearsay  evidence  in  action  for,  see  Evi- 
dence,  X. 

Opinion  evidence  as  to  damages  from,  see 
Evidence,  1119,  1120. 

-Evidence  as  to  damages  by,  generally,  see 
Evidence,    1709-1724. 

-Evidence  of  confidential  communications  in 
action  for,  see  Evidence,  X.  b. 

Admissibility  of  complaints  of  injuries  and 
suffering,  see  EviDEiXCE,  X.  h. 

iEvidence  as  to  negligence  causing,  general- 
ly, see  Evidence,  XI.  h,  1761-1772. 

Admissibility  of  declarations  as  to,  see  Evi- 
dence, 1370-1373,  1411-1425. 

Dying  declaration  of  injured  person,  see 
Evidence,  1509. 

Evidence  as  to  notice  or  knovpledge  in  action 
for,  see  Evidence,  1585-1591. 

Sufficiency  of  evidence  as  to  cause  of,  see 
Evidence,  2067-2070 

Variance  between  pleading  and  proof  in  ac- 
tion for,  see  Evidence,  2488-2501. 

Garnishment  of  judgment  for,  see  Garnish- 
ment, 39. 

By  gas,  see  Gas,  IV. 

By  defect  or  obstruction  in  street,  see  HiGH- 
VV^AYS,    IV. 

To  patient  in  hospital,  see  Hospitals,  2-8. 

Liability  of  married  woman  for,  see  Hus- 
band AND  Wife,  26-28. 

Liability  of  community  for  injury  inflicted 
by  negligence  of  husband,  see  Husband 
AND  Wife,  51. 

Wife's  right  of  action  for,  see  Husband  and 
Wife,  174-178. 

To  married  woman,  husband's  right  of  ac- 
tion for,  see  Husband  and  Wife,  152- 
156. 

To  husband,  wife's  right  of  action  for,  see 
Husband  and  Wife,   179,   180,    184. 

Action  by  husband  against  wife  for,  see 
Husband  and  Wife,  202. 

Infant's  right  to  recover  for  loss  of  service 
during  minority  because  of,  see  In- 
fants, 55. 

Repudiation  by  infant  of  release  of  claim 
for,  see  Infants,  95,  96. 

To  guest  at  hotel,  see  Innkeepers,  III.  c. 

Interest  on  amount  allowed  as  damages  for, 
see  Interest,  25. 

Conformity  of  judgment  to  pleading  in  ac- 
tion for,  sec  Judgment,  47. 

Landlord's  liability  for,  see  Landlord  and 
Tenant,  III.  c. 

Delay  in  bringing  action  for,  see  Limita- 
tion OF  Actions,  61. 

When  statute  of  limitations  begins  to  run, 
see  Limitation  of  Actions,  II.  f. 

Master's  right  to  recover  for  injury  to  serv- 
ant, see  Master  and  Servant,  1. 

To  employee,  insurance  against  liability  for, 
see  Insurance,  916-935. 

To  employee,  generally,  see  Master  and 
Servant. 

Notice  of,  to  employer,  see  Master  and 
Servant,  186-191. 

Municipal  liability  for,  see  Municipal  Cor- 
porations, li.  g. 

New  trial  in  action  for,  see  New  Trial,  66, 
84. 
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Who  may  bring  action  for  personal  injury 

to  infant,  see  Parent  and  Child,  6,  25. 
Joinder  of  parties  defendant  in  action  for, 

see  Parties,  197-207. 
Pleading   in   action   for,   see   Pleading,   II. 

j;    ILL 
Allegation    of    damage    by,    see    Pleading, 

214,  215,  217. 
Proximate  cause  of,  see  Proximate  Cause. 
On  railroad  tracks,  see  Railroads. 
By  spark  from  locomotive,   see  Railroads, 

121,   122. 
Release   from   liability  for,   see  Release. 
Action  against  state  for,  see  State,  30. 
On  street  car  tracks,  see  Street  Railways, 

IIL 
Received  on  Sunday,  see  Sunday,  31,  32. 
Question  for  jury  as  to  cause  of,  see  Trial, 

170-176. 
Direction  of  verdict  in  action  for,  see  Trial, 

753-770. 
Instructions  in  action  for,  see  Trial,  819, 

820,  824,   841,   842,  873,  889-892,  894- 

905,  967,  970,  971. 
Remittitur   of    damages   in   action   for,    see 

Trial,  1170. 
Witnesses  in  action  for,  see  Witnesses. 
In  general,  see  Negligence. 
Liability  for,  generally,  see  Negligence. 


PERSONAL  JUDGMENT. 

Against  nonresident  for  permitting  animal 
to  run  at  large,  see  Animals,  15-17,  38. 

In  attachment  proceedings,  see  Attach- 
ment, 30,  31. 

Sufficiency  of  service  to  warrant,  see  Con- 
stitutional Law,  538,  539,  542. 

In  enforcing  mechanics'  liens,  see  Mechan- 
ics' Liens,  108-111. 

♦-•-# 


PERSONAL  PROPERTY. 

Adverse  possession  of,  see  Adverse  Posses- 
sion, 71,  90. 

Mortgage  on,  see  Chattel  Mortgage. 

OfTer  to  sell,  see  Contracts,  I.  d,  4. 

Dower  in,  see  Courts,  240,  241;  DowEB, 
10,  11. 

Damages  for  injury  to  or  taking  or  deten- 
tion of,  see  Damages,  III.  j. 

Escheat  of,  see  Escheat,  1. 

Presumption  from  possession  of,  see  Evi- 
dence,  628. 

Evidence  as  to  title  or  possession  of,  see 
Evidence,  XI?  u. 

Evidence  as  to  value  of,  see  Evidence,  1686- 
1691. 

Evidence  as  to  damages  from  injury  to, 
see  Evidence,  1734. 

Indictment  for  injury  to,  or  destruction  of, 
see  Indictment,  etc.,  59-61. 

Partition  of,  see  Partition,  9. 

Sale  of,  see  Sale. 

Specific  performance  of  contracts  relating 
to,  see  Specific  Performance,  I.  d. 
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Taxation  of,  see  Taxes,  59,  60. 
Creation   by   will   of   executory  interesitt   in, 
see  Wills,  305. 


FERSONAI.  REPRESENTATIVES. 

See   Executors   and  Administbators. 


PERSONAL  RIGHTS. 

Injunction  to  protect,  see  Injunction,  45. 


PERSONAL    SERVICE. 

Injunction   to    compel    performance  of,   see 
Injunction,  65-69. 
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PERSONALTY. 

See  Personal  Property. 


PER  STIRPES. 

See  Wills,  306-308. 


PERVERSION   OF   JUSTICE. 

The  reporter  who  wrote  and  the 
editor  who  published  in  a  newspaper  articles 
containing  statements  highly  detrimental  to 
persons  then  under  trial,  many  of  which 
related  to  matters  as  to  which  evidence  was 
not  admissible  against  them,  are  properly 
convicted  of  unlawfully  attempting  to  per- 
vert the  course  of  justice  by  publishing  the 
articles  in  question  and  with  conspiring  to 
do  so;  and  it  is  immaterial  that  the  persons 
to  whom  the  articles  related  were  subse- 
quently convicted.  Rex  v.  Tibbits,  2  B.  R. 
C.  469',  [1902]  1  K.  B.  77.  Also  Reported 
in  50  W^eek.  Rep.  125,  85  L.  T.  N.  S.  521, 
18  Times  L.  R.  49,  71  L.  J.  K.  B.  N.  S. 
4,  G6  J.  P.  4.  (Annotated) 


PEST  HOUSE. 


Failure  to  deliver  telegram  announcing  send- 
ing of  child  to,  see  .Damages,  658. 

Action  against  carrier  employed  by  county 
to  carry  patients  to  pest  house  for 
injury  through  negligence,  see  Evi- 
dence, 2479;  Parties,  57. 

Liability  of  health  oflBcers  as  to,  Bee  Health, 
14-17. 

Injunction  against  establishment  of,  see  In- 
junction, 106,  374. 

Injunction  against  sending  person  to,  see 
Injunction,  107,  108. 

Digest  1-52  L.R.A.(N.S.) 


As  nuisance,  see  Nuisances,  71,  72. 
Remedy  for  location  of,  in  neighborhood, 

Nuisances,  71,  72. 
See  also  Hospitals,  1. 


PESTILENCE. 

Judicial  notice  as  to,  see  Evidence,  44. 


PETITION. 


For  organization  of  school  district,  see  Ap- 
peal and  Error,  138. 

For  enlargement  of  school  district,  see 
Schools,  43,  44. 

For  school  election,  see  Schools,  39,  40. 

For  public  improvements,  see  Constitu- 
tional Law,  45. 

For  recall  election,  see  Courts,  50;  Initia- 
tive, Referendum,  and  Recall,  11,  12.. 

For  local  option  election,  see  Intoxicating 
Liquors,  52. 

For  mandamus,  see  Mandamus,  II.  c. 

For  adoption  of  commission  form  of  govern- 
ment, see  Municipal  Corporations,  12. 

For  new  trial,  see  New  Trial,  V.  b. 

For  public  improvements,  see  Public  Im- 
provements, 9-12. 

For  removal  of  cause,  see  Removal  of 
Causes,  21-23. 

In  eminent  domain  proceedings,  see  Emi- 
nent Domain,  II.  b. 

To  take  land  to  widen  street,  see  High- 
ways, 6. 

Of  plaintiff,  see  Pleading,  II. 

Right  to  petition  government,  see  Consti- 
tutional Law,  II.  i. 

Publication  of  names  of  signers  of  petition 
as  contempt  of  injunction  decree,  see 
Contempt,  44. 

Right  to  withdraw  names  from  petition  or 
remonstrance,  see  Drains  and  Sev/ebs,. 
7. 

Nomination  by  petition,  see  Elections,  75. 

Injunction  to  restrain  publication  of  name& 
of  signers  of  petition,  see  Injunction, 
100. 

Libel  by  petition  to  police  magistrate,  see 
Libel  and  Slander,  133. 


PETROLEUM. 


Presumption  of  intent  to  monopolize  trade 

in,  see  Evidence,  230. 
Monopoly    in    sale   of,    see   Monopoly   and 

Combinations,  55. 
Implied  warranty  of  fitness  of,  for  purpose 

for  which  sold,  see  Sale,  90. 
Pollution  of  waters  in  extracting  petroleum 

from  land,  see  Waters,  211. 
In  mines  generally,  see  Mines,  II.  b. 


♦  *» 


PHARMACISTS. 

See  Drugs  and  Druggists. 


PHARMACY— PHYSICIANS  AND  SURGEONS. 
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PHARMACY. 

Board  of  pharmacy,  see  Board,  1. 

In  o-eneral,  see  Drugs  and  Druggists. 


PHILIPPINES. 


Prohibiting  exportation  of  Philippine  coin, 
see  Constitutional  Law,  521. 


PHONO  GRAPHS. 


Evidence  by,   see   Evidence,   895. 
Infringement  of  patent  on,  by  manufacture 

and  sale  of  unpatented  disc  for  use  in, 

see  Patents,  12. 


PHOTOGRAPHS. 


Taking  of,  for  rogue's  gallery,  see  Action 
OR  Suit,  68;  Courts,  198;  Criminal 
Law,  122-123a;   Injunction,  110. 

Unauthorized  publication  of,  see  Constitu- 
tional Law,  353,  354,  387,  784;  Evi- 
dence, 2013;  Libel  and  Slander,  17, 
23,   24,   62;    Privacy,  2-5. 

Mental  anguish  as  element  of  damages  in 
case  of  loss  of  undeveloped  films,  see 
Damages,   625. 

Requiring  submission  to  X-ray,  see  Dis- 
covery AND  Inspection,  III. 

Use  of,  as  evidence,  see  Evidence,  887-893. 

Exclusion  of,  from  evidence,  see  Appeal 
and  Error,   516. 

Conclusiveness  of,  as  evidence,  see  Evi- 
dence, 2270. 

Injunction  against  sale  of,  see  Injunction, 
105. 

Specific  perfoi;mance  of  contract  for  taking 
and  use  of,  see  Specific  Performance, 
33. 

1.  One  who  employs  a  photographer  to 
photograph  the  dead  body  of  his  malformed 
child  may  recover  damages  in  case  the  lat- 
ter copyriglits  the  picture  and  attempts  to 
use  it  for  iiis  own  purposes.  Douglas  v. 
Stokes,  42:  386,  149  S.  W.  849,  149  Ky.  506. 

(Annotated) 


PHYSICAL    CONDITION. 

Opinion  evidence  as  to,  see  Evidence,  VII. 
d. 


PHYSICAL  EXAMINATION. 

Discretion  as  to  requiring,  see  Appeal  and 

Error,  627,  628. 
Exhibiting    body    to    jury,    see    Evidence, 

879-881. 
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Compelling  physical  examination  of  police- 
men to  ascertain  continued  fitness  for 
position,  see  Search  and  Seizure,  1. 

In  general,  see  Discovery  and  Inspection, 
II. 


PHYSICAL  EXERTION. 

Liability  of  insurer  against  accident  for 
dilatation  of  the  heart  caused  by,  see 
Insurance,  743. 


PHYSICAL  FACTS. 

Opinion  evidence  as  to,  see  Evidence,  1195- 
1198. 


PHYSICAL   SUFFERING. 

Evidence  as  to,  in  action  for  personal  in- 
juries, see  Evidence,  1722,  1723. 


PHYSICIANS  AND  SURGEONS. 

I.  Right  to  practise,  1—30. 
a.  In  general,  1—17. 
6.  By  particular  methods. 

1.  In  general;  magnetic  heal- 

ing;    chiropractic    treat' 
ment,  lJS—29. 

2.  Ophthalmology. 

3.  Osteopathy,  30. 

4.  Christian  Science. 

II.  Rights,  duties,  and  liabilities,  32— 
68. 

Abortion  by,  see  Abortion,  1. 

Duty  to  furnish  medical  attention  to  child, 
see  Appeal  and  Error,  981;  Criminal 
Law,  12 ;   Parent  and  Child,  10-14. 

Effect  of  acquittal  in  criminal  court  on 
right  of  voluntary  association  of  physi- 
cians to  try  member  for  same  acts,  see 
Associations,  8. 

Free  transportation  to,  see  Carriers,  1064, 
1067,  1068. 

Association  of,  to  prohibit  solicitation  of 
patients  by  paid  agents,  see  Conspira- 
cy, 18. 

Forbidding  physicians  to  solicit  patients  by 
paid  agents,  see  Constitutional  Law, 
711. 

Forbidding  advertisement  by  physician  re- 
lating to  disease  of  sexual  organs,  see 
Constitutional  Law,  279,  432. 

Forbidding  advertisement  of  special  ability 
to  cure  chronic  or  incurable  diseases, 
see  Constitutional  Law,  710. 

Ordinance  regulating  medical  advertise- 
ments, see  Municipal  Corporations, 
217. 

Requiring  physician  to  certify  as  to  legiti- 
macy or  illegitimacy  of  child,  see  Con- 
stitutional Law,  638. 
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Forbidding  solicitation  of  business  by,  at 
railroad  stations,  see  Constitutional 
Law,  688. 

Check  to,  payable  after  maker's  death,  for 
services,  and  a  further  sum  as  a  gift, 
see  Contracts,  66. 

Contract  restraining  practice  of  profession 
by,  see  Contracts,  81,  147,  556,  557; 
Injunction,  70. 

Validity  of  contract  with  physician  who  is 
to  serve  as  witness,  see  Contracts,  433. 

Validity  of  contract  to  furnish  medical  at- 
tendance during  life,  see  Contracts, 
450. 

What  constitutes  breach  of  contract  to  fur- 
nish medical  attendance,  see  Con- 
tracts, 693. 

Contract  by  corporation  to  furnish  medical 
attention  or  to  perform  medical  or  sur- 
gical services,  see  Corporations,  66,  67. 

Right  of  physician  to  recover  for  loss  of  fee 
because  of  failure  to  deliver  telegram 
summoning  him  to  attend  patient,  see 
Damages,  239. 

Value  of  physician's  services  as  element  of 
damages  for  personal  injuries,  see  Dam- 
ages, 360-362,  378,  379;  Trial,  998, 
999. 

Damages  for  nondelivery  of  telegram  sent 
by  physician  to  patient,  see  Damages, 
643. 

Recovery  for  mental  anguish  from  delay  of 
telegram  summoning,  see  Damages, 
648. 

Illegal  sale  of  drugs  by,  see  Drugs  and 
Druggists,  1. 

Testimonv  by  medical  expert,  see  Evidence, 
Vll.^d. 

Presumption  as  to  law  governing  defense, 
see  Evidence,  78. 

Admissibility  of  physician's  certificate  of 
cause  of  death  in  evidence,  see  Evi- 
dence, 702. 

Confidential  communications  to,  see  Evi- 
dence, 1282-1295,  1322-1337. 

Right  to  testify  as  to  result  of  autopsv,  see 
Evidence,  1292. 

Evidence  of  statement  by  injured  person 
during  examination  by  physician  at- 
tempting to  qualify  as  expert  witness, 
see  Evidence,  1345,  1352. 

Admissibility  of  letters  by  physician  as  to 
physical  condition  of  insured,  see  Evi- 
dence, 1433. 

Evidence  of  complaints  to,  see  Evidence, 
1475. 

Evidence  as  to  damages  from  injury  to,  see 
Evidence,  1719. 

Exemption  from  execution  of  safe  used  by 
physician  in  his  business,  see  Exemp- 
tions, 18,  19. 

Delay  of  physician  in  reaching  patient  be- 
cause of  obstruction  of  crossing  by  rail- 
road train,  see  Highways,  103. 

Homicide  by  failing  to  furnish,  during  con- 
finement, see  Homicide,  14. 

Husband's  right  to  reimbursement  from 
wife's  estate  for  amount  paid  to,  see 
Husband  and  Wife,  14. 

Liability  of  widow  for  medical  services  ren- 
dered husband,  see  Husband  and  Wife, 
50. 
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Liability  of  stepfather  for  medical  attention 
rendered  to  stepson,  see  Infants,  15. 

Statement  in  application  for  insurance  as 
to  attendance  by,  see  Insurance,  IU. 
e,  2,  b. 

Right  of  physician  who  is  also  a  pharmacist 
to  prescribe  liquor  for  patient  and  fill 
prescription  from  his  stock,  see  Intoxi- 
cating Liquors,  184. 

Liability  for  slander,  see  Libel  and  Slan- 
der, 16,  116. 

Libel  of,  see  Pleading,  361. 

Libel  on  osteopath,  see  Libel  and  Slander, 
55,  89,  157,  15S,  168. 

Qualified  privilege  of  druggist  in  making 
statements  to  physician  concerning 
character  of  office  attendant,  see  Libel 
AND  Slander,  95. 

Authority  to  employ  for  servant,  see  Mas- 
ter AND  Servant,  8-17. 

Master's  duty  to  provide  medical  attention 
for  injured  employee,  see  Master  and 
Servant,  178-185. 

As  to  medical  colleges,  see  Medical  Col- 
leges. 

Combination  of,  to  regulate  prices,  see  Mo- 
nopoly AND  Combinations,  64. 

Obscenity  of  medical  advertisements,  see  Ob- 
scenity. 

Authority  of  boy  to  engage  physician  at 
father's  expense,  see  Parent  and  Child, 
7. 

Rights  of  member  of  medical  partnership, 
see  Partnership,  50-52. 

Right  of  town  to  furnish  medical  aid  to 
family  not  entirely  destitute,  see  PooB 
AND  Poor  Laws,  8. 

Proximate  cause  of  delay  of  physician  in 
reaching  patient,  see  Proximate  Cause, 
31. 

Fraud  of,  in  securing  release,  see  Release, 
14-17. 

Duty  to  furnish  medical  attention  to  sea- 
men, see  Seamen,  3,  4. 

Question  for  jury  as  to  vajjie  of  profes- 
sional services,  see  Trial,  661. 

Effect  of  rule  forbidding  woman  to  testify 
against  husband  to  bar  evidence  of  re- 
sult of  physician's  examination,  see 
Witnesses,  35. 

Fees  of,  as  witnesses,  see  Witnesses,  211- 
213. 

As  to  dentists,  see  Dentists. 

/.  Right  to  practise, 
a.  In  general. 

(fiee  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Equal  protection  and  privileges  in  regula- 
tion of,  see  Constitutional  Law,  279. 

Due  process  in  regulation  of,  see  Constitu- 
tional Law,  432. 

Police  regulations  as  to,  see  Constitution- 
al Law,  707-711. 

As  to  medical  colleges,  see  Medical  Col- 
leges. 

Plurality  of  subjects  in  statute  regulating 
practice  of  medicine,  see  Statutes,  146. 

Construction  of  statute  as  to.  see  Statutes, 
263. 
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Conclusiveness  of  findings  of  examining 
board,  see  Courts,  52. 

Right  to  practise  dentistry  under  license  to 
practise  medicine  and  surgery,  see  Den- 
tists, 1. 

Burden  of  proving  defense  in  prosecution 
for  unlawfully  practising,  see  Evidence, 
112. 

Opinion  evidence  as  to  what  constitutes 
practising  medicine,  see  Evidence,  1199. 

1.  Under  the  constitutional  grant  of 
power,  the  legislature  may  prescribe  rea- 
sonable restrictions  and  regulations  respect- 
ing the  practice  of  any  branch  or  depart- 
ment of  tlie  healing  art.  State  v.  Johnson, 
41:  539,  114  Pac.  390,  84  Kan.  411. 

2.  One  who  had  many  years  previously 
been  engaged  in  the  practice  of  medicine 
within  a  state,  which  he  subsequently  left, 
is  not,  upon  returning  to  the  state,  deprived 
of  a  vested  right  by  being  required  to  com- 
ply with  the  registration  law  as  a  condition 
to  resuming  such  practice, — especially  where 
his  former  practice  had  not  been  conducted 
in  accordance  with  the  laws  of  the  state. 
State  v.  Davis,  4:  1023,  92  S.  W.  484,  194 
Mo.  485. 

3.  A  physician  is  practising  medicine 
within  the  state,  within  the  meaning  of  a 
registry  law,  where  he  periodically  appears 
at  a  hotel  within  the  state  and  for  compen- 
sation sees  and  prescribes  for  patients,  al- 
though he  lives  in  another  state,  where  his 
prescriptions  are  filled  and  forwarded  by  ex- 
press to  the  patient.  State  v.  Davis,  4: 
1023,  92  S.  W.  484,   194  Mo.  485. 

( Annotated ) 

Validity  of  statute   defining  pr&,ctice. 

Police  power  as  to,  see  Constitutional 
Law,  709. 

liicense. 

Note  given  in  payment  of  services  of  unli- 
censed physician,  see  Bills  and  Notes, 
175. 

Right  of  unlicensed  physician  to  recover  for 
services,  see  Contracts,  419-421. 

Requiring  license  in  exercise  of  police  power, 
see  Constitutional  Law,  708,  709. 

Practising  medicine  without  license  as  a 
continuing  offense,  see  Criminal  Law, 
20. 

Presumption  that  physician  has  a  license 
to  practise,  see  Evidence,  134. 

Sufficiency  of  affidavit  to  support  prosecu- 
tion for  practising  without  license,  see 
Indictment,  etc.,  3,  34. 

Indictment  for  practising  medicine  with- 
out license,  see  Indictment,  etc.,  34, 
58,  131. 

Right  of  one  practising  without  license 
to  recover  for  libel  on  him  in  his  pro- 
fessional capacity,  see  Libel  and  Slan- 
der, 168. 

Instructions  in  prosecution  for  practising 
without   license,    see   Trial,   887. 

See  also  infra,  19,  21-27. 

4.  No  constitutional  rights  are  in- 
fringed by  including  midwifery  in  the  pro- 
visions of  a  statute  requiring  a  license  to 
practise  medicine.  Com.  v.  Porn,  17:  94,  82 
N.  E.  31,  196  Mass.  326 
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1  5.  The   practice   required    by   a   regula- 

tion of  a  state  board  of  healtli  of  one  state, 
of  a  physician  in  another  state,  in  order 
to  entitle  him  to  a  license  under  the  re- 
ciprocal relation  existing  between  the 
states,  must  be  in  compliance  with  the  laws 
of  the  state  where  he  is  thus  practising. 
Thomas  v.  State  Bd.  of  Health,  49:  150,  79 
S.  E.  725,  72  W.  Va.  776. 

0.  A  rule  or  regulation  which  requires 
a  foreign  medical  licentiate  to  reside  and 
practise  his  profession  in  the  state  which 
licensed  him,  for  one  year  before  making 
application  for  license  in  this  state,  is  rea- 
sonable, and  the  failure  of  the  applicant 
to  comply  with  it  will  justify  the  state 
board  of  health  in  refusing  him  a  license. 
Thomas  v.  State  Bd.  of  Health,  49:  150,  79 
S.  E.  725,  72  W.  Va.  776. 

7.  Section  9,  chap.  150,  W.  Va.  Code 
1906,  as  amended  and  re-enacted  by  chap. 
66,  Acts  of  1907  (Code  Supp.  1909,  chap. 
150),  vests  "the  state  board  of  health  of 
West  Virginia"  with  discretion  to  make 
reasonable  rules  and  regulations  respecting 
the  granting  of  license  to  medical  licenti- 
ates of  other  states  with  whose  licensing 
authorities  it  has  established  reciprocal  re- 
lations, and  to  refuse  to  grant  license  to 
those  who  have  not  complied  with  such 
rules  and  regulations.  Thomas  v.  State 
Bd.  of  Health,  49:  150,  79  S.  E.  725,  72  W. 
Va.    776.  (Annotated) 

8.  A  regularly  licensed  physician  who 
employs  another  not  licensed  to  practise 
under  his  directions,  and  turn  the  fees  re- 
ceived over  to  him,  is  guilty  of  aiding  and 
abetting  the  unlicensed  physician  in  a  vio- 
lation of  the  medical  practices  act.  Gobin 
V.  State,  44:  1089,  131  Pac.  546,  9  Okla. 
Crim.  Rep.  201. 

9.  A  person  who  does  not  possess  a 
valid,  unrevoked  certificate  from  the  state 
board  of  medical  examiners  is  not  en- 
titled to  practice  medicine  under  the  laws 
of  this  state,  except  in  emergencies  and 
such  other  cases  as  are  specifically  exempt- 
ed by  the  statute;  and  this  is  true  even 
though  he  worked  with  or  under  the  direc- 
tions of  a  duly  authorized  practitioner;  and 
it  is  immaterial  whether  he  works  for  a  fee, 
percentage,  or  on  a  salary.  Gobin  v.  State, 
44:  1089,  131  Pac.  546,  9  Okla.  Crim.  Rep. 
601.  (Annotated) 
Revocation  of  license. 

Revocation  for  procuring  abortion,  see 
Abortion,  1. 

Certiorari  to  review  action  of  medical  board 
in  revoking  license,  see  Certiorari,  18. 

Ex  post  facto  law  as  to,  see  Constitutional 
Law,  40. 

Delegating  power  to  revoke  license,  see  Con- 
stitutional Law,  102.  '' 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  279. 

Due  process  in,  see  Constitutional  Law, 
432,  555. 

In  exercise  of  police  power,  see  Constitu- 
tional Law,  707. 

Judicial  interference  with  act  of  board  of 
health  as  to,  see  Courts,  74. 
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Effect  of  dismissal  of  appeal  from  order 
of  revocation,  see  Judgment,  109. 

Right  to  jury  in  action  to  revoke  license, 
see  JuBY,  11. 

Statute  of  limitations  as  defense  to  revoca- 
tion, see  Limitation  of  Actions,  102. 

Sufficiency  of  complaint  for  revocation,  see 
Pleading,  442. 

Ambiguity  of  statute  as  to  revocation,  see 
Statutes,  37,  38. 

Indefiniteness  of  statute  providing  for  revo- 
cation, see  Statutes,  37,  38. 

10.  In  an  action  under  a  complaint  filed 
before  the  state  board  of  health  for  the  pur- 
pose of  procuring  an  order  revoking  the  li- 
cense of  a  physician,  it  is  not  necessary  that 
the  proceedings  should  be  conducted  with 
that  degree  of  exactness  which  is  required 
upon  a  trial  for  a  criminal  offense,  in  an  or- 
dinary tribunal  of  justice.  Munk  v.  Frink, 
17:  439,  116  N.  W.  525,  81  Neb.  631. 

11.  A  trial  and  conviction  in  a  court  of 
competent  jurisdiction  is  not  a  condition 
precedent  to  a  proceeding  by  the  state  board 
of  health  against  a  physician  to  revoke  his 
license  for  any  of  the  causes  provided  by 
statute.  Munk  v.  Frink,  17:  439,  116  N.  W. 
525,  81  Neb.  631. 

12.  To  sustain  an  order  revoking  a  physi- 
cian's license  because  of  untrue  or  extrava- 
gant statements  of  cures  in  advertisements, 
tending  to  deceive  or  defraud  the  public,  the 
board  of  health  must  show  that  they  were 
imtrue,  or  extravagant  or  misleading. 
Macomber  v.  State  Board  of  Health, 
8:  585,  65  Atl,  263,  28  R.  I.  3.     (Annotated) 

13.  The  findings  of  the  state  board  of 
health  as  to  the  sufficiency  of  the  evidence  to 
sustain  the  charges  made  against  a  physi- 
cian, the  revocation  of  whose  license  is 
sought,  will  be  upheld,  unless  it  appears 
that  there  is  no  evidence  to  sustain  them, 
where  the  board  took  testimony  and  gave  the 
respondent  full  opportunity  to  appear,  in 
person  or  by  counsel,  to  cross-examine 
the  witnesses  against  him,  and  to  introduce 
testimony  in  his  own  behalf,  and  has  passed 
upon  the  sufficiency  of  evidence  so  taken. 
Munk  v.  Frink,  17:  439,  116  N.  W.  525,  81 
Neb.  631. 

14.  Since  there  is  no  such  thing  as  a 
manifestly  incurable  disease,  the  legisla- 
ture cannot  authorize  the  revocation  of  the 
license  of  a  physician  for  obtaining  a  fee 
"on  the  representation  that  a  manifestly  in- 
curable disease  can  be  cured."  Graeb  v. 
State  Bd.  of  Medical  Examiners,  47:  1063, 
139  Pac.  1099,  55  Colo.  523. 

Defenses  to  prosecution. 

15.  On  the  prosecution  of  a  person 
charged  with  violating  the  medical  prac- 
tices act,  on  the  ground  that  he  does  not 
possess  an  unrevoked,  valid  certificate  from 
the  state  board  of  medical  examiners,  the 
production  at  the  trial  and  the  introduc- 
tion '  in  evidence-  of  such  certificate  is  a 
complete  defense  to  such  charge.  Gobin  v. 
State,  44:  1089,  131  Pac.  546,  9  Okla.  Crim. 
Rep.  201. 

16.  In  a  prosecution  under  a  statute 
making  it  a  misdemeanor  for  one  not  hav- 
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ing  a  certificate  of  qualification  from  a  state 
board  to  practise  medicine,  and  providing 
that  "any  person  shall  be  regarded  as  prac- 
tising medicine  who  shall  prescribe  or  shall 
recommend  for  a  fee  any  drug  or  medicine," 
but  that  the  act  sliall  not  apply  'to  the  ad- 
ministration of  domestic  medicines,"  it  is 
no  defense  that  the  medicine  recommended 
was  a  domestic  medicine,  where  the  defend- 
ant is  charged  with  recommending  a  medi- 
cine for  a  fee.  State  v.  Huff,  12:  1094,  90 
Pac.  279,  75  Kan.  585.  (Annotated) 

17.  Tliat  one  docs  not  assume  to  be  a 
physician  will  not  prevent  his  conviction  for 
prescribing  and  furnishing  medicines  for  the 
sick,  under  a  statute  forbidding  the  prac- 
tice of  medicine  without  a  license,  and  de- 
claring that  any  person  shall  be  deemed  to 
be  practising  medicine  who  shall  publicly 
profess  to  he  a  piiysician,  or  shall  make  a 
practice  of  prescribing,  or  prescribing  and 
furnishing,  medicine  for  the  sick.  State  v. 
Bresee,  24:  103,  114  N.  W.  45,  137  Iowa, 
673. 

6.  By  particulate  methods. 

1.  In  general;  magnetic  healing;  chiro- 
practic treatment. 

(See   also   same   heading   in   Digest   L.R.A. 

1-70.) 

Prohibiting  curing  of  sick  by  means  of 
prayer  as  interference  with  religious 
liberty,  see  Constitutional  Law,  763. 

18.  One  may  be  convicted  of  prescribing 
and  furnishing  medicines  for  the  sick  with- 
out a  license,  if  he  assures  the  public  of  his 
ability  to  cure  their  diseases,  and  upon  their 
applying  to  him,  after  diagnosing  the-  case, 
selects  a  remedy  which  he  calls  a  tissue 
food,  and  sells  it,  with  directions  for  its 
use;  and  the  fact  the  substance  given  may 
have  some  value  as  a  food  is  immaterial. 
State  v.  Bresee,  24:  103,  114  N.  VV.  45,  137 
Iowa,  673.  (Annotated) 

19.  The  addition  by  amendment  of  the 
words,  "treat  the  sick,"  to  a  statute  re- 
quiring one  desiring  to  practise  medicine 
and  surgery  to  have  a  license,  does  not 
bring  the  case  within  the  rule  of  ejusdem 
generis,  when  general  words  follow  special 
ones,  so  as  to  make  them  mean  treat  the 
sick  by  medicine  and  surgery.  State  v. 
Smith,  33:  179,  135  S.  W.  465,  233  Mo.  242. 

20.  One  who  treats  a  person  afflicted 
with  cancer  by  the  external  application  of  a 
substance  which  he  represents  as  being  a 
remedy  therefor,  under  a  contract  that  he 
shall  receive  $50  down  and  $50  more  when 
a  cure  is  effected,  is  chargeable  with  "pre- 
scribing and  recommending  for  a  fee  drugs 
and  medicines  for  the  cure  and  relief  of 
bodily  infirmity  and  disease  of  another 
person."  State  v.  Huff,  12:  1094,  00  Pac. 
279,  75  Kan.  585. 

21.  One  holding  himself  out  as  a  doctor, 
and  advertising  to  the  public  that  he  is 
able  to  cure  disease  by  suggestive  therapeu- 
tics, and  who  treats  disease  \^  suggestion 
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and  laying  on  of  hands  is,  although  he 
does  not  use  drugs  or-  surgery,  within  the 
meaning  of  a  statute  forbidding  the  prac- 
tice of  medicine  without  license,  and  de- 
fining the  practice  of  medicine  as  announ- 
cing to  the  public  a  readiness  to  attempt  U> 
heal,  cure,  or  relieve  disease  of  mind  or 
body;  or  to  use  in  connection  with  one's 
name  the  word  "doctor"  or  '"healer"  in- 
tended to  designate  him  as  a  practitioner  of 
medicine  in  any  of  its  branches.  Witty  v. 
State,  25:  1297,  90  N.  E.  627,  173  Ind.  404. 

(Annotated) 

22.  One  who  treats  disease  by  the  op- 
eration of  the  science  of  light  is  not  within 
a  proviso  exempting  opticians  from  the  op- 
eration of  a  statute  requiring  physicians 
and  surgeons  to  be  licensed.  O'Neil  v. 
State,  3:  762,  90  S.  W.  627,  115  Tenn.  427. 

(Annotated) 

23.  One  who,  as  a  matter  of  business, 
diagnoses  disease  by  microscopic  examina- 
tion of  the  blood,  and  professes  to  cure  it 
by  an  application  of  light,  is  within  the  pro- 
visions of  a  statute  requiring  a  license  of 
any  person  who  sliall  profess  to  treat  or 
prescribe  for  any  physical  ailment.  O'Neil 
V,  State,  3:  762,  90  S.  \V.  627,  115  Tenn.' 427. 

(Annotated) 

24.  A  person  without  license  may  be 
found  guilty  of  violating  the  statute  requir- 
ing a  license  to  practise  medicine  who  prac- 
tises midwifery  making  use  of  the  instru- 
ments usually  employed  for  that  purpose, 
and  of  certain  printed  formulas  for  condi- 
tions encountered  in  the  practice.  Com.  v. 
Porn,.  17:  94,  82  N.  E.  31,  196  Mass.  326. 

( Annotated ) 
Chiropractic   treatments. 

25.  Removing  the  cause  of  disease  by 
adjustment  of  the  spinal  column  under  the 
system  termed  '"chiropractic"  is  within  a 
statute  requiring  those  who  wish  to  treat 
the  sick  to  secure  a  license.  State  v. 
Smith,  33:  179,  135  S.  W.  465,  233  Mo.  242. 

(Annotated) 

26.  A  statute  making  it  a  misdemeanor 
to  practise  without  license  medicine,  which 
is  defined  as  prescribing  or  directing  for 
the  use  of  any  person  "any  drug  or  medi- 
cine or  other  agency"  for  the  treatment  or 
relief  of  bodily  injury,  deformity,  or  disease, 
does  not  apply  to  the  practice  of  chiro- 
practic, which  is  a  system  of  treatment 
by  hand  manipulation.  State  v.  Gallagher, 
38:  328,  143  S.  W.  98,  101  Ark.  593. 

27.  An  act  creating  a  state  board  of 
medical  registration  and  examination,  and 
regulating  the  practice  of  medicine,  surgery, 
and  osteopathy,  is  constitutional;  and  such 
an  act  which  defines  medicine  and  surgery 
as  attempting  to  treat  the  sick  or  others 
afflicted  with  bodily  or  mental  infirmities 
embraces  within  its  terms  one  who,  without 
registration,  examination,  or  license  of 
such  board,  and  for  pay,  practises  or  at- 
tempts to  practice  chiropractic  by  pretend- 
ing to  adjust  the  spine  of  one  afflicted  with 
bodily  infirmities,  or  who  advertises  to 
treat,  for  pay,  by  chiropractic  the  spinal 
adjustment  of  persons  thus  afflicted.  State 
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V.  Johnson,  41:  539,   114  Pac.  390.  84  Kan. 
411. 

28.  Treatment  of  the  sick  by  prayer  for 
hire  is  not  within  the  clause  of  a  statute 
regu.lating  the  practice  of  medicine,  which 
provides  that  it  shall  not  be  construed  to 
prohibit  the  exercise  ai  the  religious  tenets 
or  general  beliefs  of  any  church  whatever, 
not  prescribing  or  administering  drugs. 
Smith  V.  People,  36:  158,  117  Pac.  612,  51 
Colo.  270. 

29.  One  who,  under  the  title  "Healer," 
maintains  an  ofiTice  and  holds  himself  out 
as  a  curer  of  disease,  which  he  accomplishes 
without  the  use  of  drugs  or  the  knife,  by 
the  power  of  the  Almighty,  and  attempts 
to  cure  such  as  apply  to  him,  receiving  pay 
from  some  of  his  patients,  comes  within  a 
statute  defining  the  practice  of  medicine 
as  holding  one's  self  out  to  the  public  as 
being  engaged  in  the  diagnosis  and  treat- 
ment of  disease,  or  the  suggestion,  recom- 
mendation, or  prescribing  any  form  of 
treatment  for  the  intended  palliation,  re- 
lief, or  cure  of  a  physical  or  mental  ail- 
ment of  any  person,  with  the  intention  of 
receiving  therefor  any  fee,  gratuity,  or  com- 
pensation whatever,  and  the  maintenance  of 
any  office  for  the  treatment  of  persons  suf- 
fering from  disease,  or  attaching  any  word 
to  one's  name  indicating  that  he  is  engaged 
in  the  treatment  of  disease.  Smith  v.  Peo- 
ple, ^6:  158,  117  Pac.  612,  51  Colo.  270. 

2.  Ophthalmology. 

(See  same  heading  in  Digest  L.R.A.  1-70.) 

3.  Osteopathy. 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 

30.  An  osteopath  licensed  under  the  state 
statute  to  practise  his  profession  is  a  physi- 
cian within  the  meaning  of  a  municipal 
ordinance  requiring  a  physician's  certificate 
as  to  the  cause  of  death  of  persons  dying 
under  his  care,  and  a  regulation  of  the 
board  of  health,  refusing  a  burial  permit  in 
the  absence  of  such  certificate,  and  is  en- 
titled to  registration  as  such  under  a  pro- 
vision of  the  ordinance  requiring  physicians 
to  register  with  the  health  department.  Ban- 
del  V.  Department  of  Health,  21:  49,  85  N. 
E.  1067,  193  N.  Y.  133.  (Annotated) 

4.  Christian  science. 

(See  same  heading  in  Digest  L.R.A.  1-10.) 

II.  Rights,  duties,  and  liabilities. 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 

Liabilitv    for    assault,    see    Assault    and 

Battery,  19,  20. 

Implied    contract   to    pay    for    professional 

services,  see  Co^'TEACTS,  27,  43. 

j  Liability  for  services  of  physician  rendered 

1  to  prisoners  in  custody  of  sheriff,   see 

Contracts,   43.  ■'     ■•"'■ 
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Liability  for  performing  unauthorized  au- 
topsy,  see   CoBPSE,   4. 

Liability  of  county  for  expense  of  medical 
attention  to  indigent  nonresident  there- 
in, see  Counties,  20,  21. 

Damages  for  breach  of  contract  by  physi- 
cian to  attend  ^ck  person,  see  Dam- 
ages, 626. 

Evidence  in  action  to  recover  for  services, 
see  EviDEXCE,  2023. 

Evidence  to  show  that  device  for  cure  of 
disease  is  vForthless,  see  Evidence, 
2336. 

Interest  on  claim  for  services  rendered  by, 
see  Interest,  17. 

31.  To  entitle  a  surgeon  to  recover  com- 
pensation for  the  performance  of  an  opera- 
tion, he  is  not  bound  to  show  that  any  bene- 
fit resulted  therefrom.  Cotnam  v.  Wisdom, 
12:  1090,  104  S.  W.  164,  83  Ark.  601. 

32.  Compensation  on  quantum  meruit 
may  be  allowed  in  an  action  by  a  physician 
on  a  contract  for  a  specified  sum  for  serv- 
ices rendered,  where  defendant  admits  the 
contract  for  services,  and  alleges  that  the 
amount  was  not  agreed  upon,  but  was  to 
be  the  usual  fees  for  such  services.  Hen- 
derson V.  Hall,  25:  70,  112  S.  W.  171,  87 
Ark.  1. 

33.  In  a  suit  to  recover  compensation  for 
services  rendered  by  a  physician  to  a  lawyer 
in  the  examination  of  his  client  to  prepare 
for  trial,  the  fact  that  plaintiff  made  de- 
fendant's case  and  got  a  compromise  from 
the  person  responsible  for  the  injury,  can- 
not be  considered  in  awarding  compensa- 
tion. Henderson  v.  Hall,  25:  70,  112  S.  W 
171,  87  Ark.  1. 

34.  In  an  action  by  a  physician  for  serv- 
ices rendered  a  lawyer  in  examining  his 
client  who  claims  a  right  of  action  for  per- 
sonal injuries,  which  claim  was  settled  be- 
fore the  action  for  services  is  brought,  plain- 
tiff is  not  entitled  to  more  than  ordinary 
fees  on  the  theory  that  his  services  were 
extraordinary  and  he  might  have  been  com- 
pelled to  attend  court  as  a  witness.  Hen- 
derson V.  Hall,  25:  70,  112  S.  W.  171,  87  Ark. 
1.  (Annotated) 
Compensation  for  emergency  services. 
Effect  on  right  to  recover  from  wrongdoer 

for  services  to  one  negligently  injured, 
of  proving  claim  against  latter's  es- 
tate in  bankruptcy,  see  Bankbuptcy, 
147. 
Admission,  in  action  to  recover  for  serv- 
ices, of  evidence  as  to  financial  stand- 
ing of  patient,  see  Evidence,  1953. 

35.  A  surgeon  who  performs  an  opera- 
tion in  the  endeavor  to  save  the  life  of  one 
who  has  been  rendered  unconscious  by  an 
accident  may,  upon  the  theory  of  implied 
contract,  hold  his  estate  liable  for  the  value 
of  the  services,  although  the  operation  is 
unsuccessful.  Cotnam  v.  Wisdom,  12:  1090, 
104  S.  W.  164,  83  Ark.  601.  (Annotated) 
Operation;  consent  to. 

Error  in  instruction  as  to  burden  of  proof 
in  action  for  unauthorized  operation, 
see  Appeal  and  Error,   1386. 
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Assault  by  unauthorized  operation,  see 
Assault  and  Battery,  20. 

Liability  of  charitable  institution  for  un- 
authorized operation,  see  Charities, 
83. 

Measure  of  damages  for  unauthorized  oper- 
ation, see  Damages,  357. 

Measure  of  damages  for  unauthorized  re- 
moval of  bone  from  foot,  see  Dam- 
ages,  312. 

Estoppel  to  set  up  want  of  consent  to 
operation,  see  Estoppel,  221. 

Presumption  of  consent,  see  Evidence,  166. 

Statement  to  nurse  that  operation  is  not 
to  be  made  as  notice  to  physician,  see 
Notice,  15. 

Question  for  jury  as  to  authority  of  sur- 
geon to  remove  bone  from  foot,  see 
Trial,  309,  310. 

Question  for  jury  as  to  patient's  consent 
to  operation,  see  Trial,  313. 

36.  A  surgeon  who  is  employed  to  op- 
erate upon  the  foot  of  the  patient  has  not 
authority  to  remove  a  sesamoid  bone  from 
the  foot  without  the  consent,  either  ex- 
press or  implied,  of  the  patient.  Rolater 
V.  Strain,  50:  880,  137  Pac.  96,  39  Okla.  572. 

( Annotated ) 

37.  The  consent  by  a  man  to  an  opera- 
tion upon  his  insane  wife  upon  taking  her 
to  a  hospital  is  exhausted  when  the  opera- 
tion is  performed  and  she  is  taken  away,  so 
as  not  to  justify  another  operation  if  she 
subsequently  returns  to  the  institution. 
Pratt  V.  Davis,  7:  609,  79  N.  E.  562,  224  111. 
300. 

38.  Consent  by  a  man  to  an  operation 
upon  his  wife  for  the  removal  of  her  uterus 
and  ovaries  is  not  shown  by  the  fact  that, 
after  an  operation  of  a  minor  nature  to 
which  he  consented,  which  did  not  prove 
successful,  he  complied  with  a  direction  to 
bring  his  wife  again  to  the  surgeon  for 
treatment.  Pratt  v.  Davis,  7:  609,  79  N.  E. 
562,  224  111.  300. 

39.  When  a  patient  consents  to  an  opera- 
tion, and  unexpected  conditions  develop,  or 
are  discovered  in  the  course  of  the  opera- 
tion ;  or  when  a  surgeon  is  called  in  an 
emergency,  and  some  immediate  action  is 
found  necessary  for  the  preservation  of  the 
life  or  health  of  the  patient, — where  it  is 
impracticable  to  obtain  the  consent  of  the 
patient  or  anyone  authorized  to  speak  for 
him,  the  surgeon  may  perform  such  opera- 
tion as  good  surgery  demands,  without  con- 
sent. Pratt  V.  Davis,  7:  6og,  79  N.  E.  562, 
224  III.  300. 

40.  Failure  to  obtain  the  father's  con- 
sent before  administering  an  anesthetic  to 
a  youth  seventeen  years  old,  who.  in  com- 
pany with  adult  relatives,  has  applied  to  a 
surgeon  to  be  relieved  from  a  small  tumor, 
will  not  render  the  surgeon  liable  to  the 
father  for  the  death  of  the  boy  under  its 
influence.  Bakker  v.  Welsh,  7:  612,  108  N. 
W.  94,  144  Mich.  632.  (Annotated) 

41.  A  surgeon  is  not  liable  for  ampu- 
tating the  foot  of  a  child  without  obtain- 
ing the  consent  of  its  parents,  wliere  the 
foot   has    been    crushed    and    instant    action 

'  may   be   necessary  to  save   life,  while  the 
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parents  cannot  be  consulted  without  delay. 
Luka  V.  Lowrie,  41:  290,  136  X.  W.  1106,  171 
Mich.  122.  (Annotated) 

Degree  of  care  and  ukill  required. 

Burden  of  showing  competency  of  physi- 
cian employed  to  care  for  injured  em- 
ployee, see  Evidence,  209. 

Negligence  of,  as  question  for  jury,  see 
Trial,  593. 

42.  A  physician  M^ho,  for  twelve  years, 
specializes  his  practice  to  treatment  of  dis- 
eases of  the  eye,  and  is  placed  in  charge  of 
the  eye,  ear,  and  throat  department  of  a 
hospital  of  high  standing,  and  is  advertised 
by  its  literature  as  its  ophthalmatist,  will 
be  held  responsible  as  a  specialist  for  treat- 
ment of  the  eye.  Rann  v.  Twitchell,  20:  1030, 
71  Atl.  1045,  82  Vt.  79. 

43.  One  wlio  holds  himself  out  as  a 
specialist  in  the  treatment  of  a  certain 
organ,  injury,  or  disease  is  bound  to  bring 
to  the  aid  of  one  employing  him  as  such  that 
degree  of  skill  and  knowledge  which  is  ordi- 

-narily  possessed  by  those  \v!io  devote  special 
study  and  attention  to  that  particular  or- 
gan, injury,  or  disease,  its  diagnosis  and  its 
treatment,  in  the  same  general  locality,  hav- 
ing regard  to  the  state  of  scientific  knowl- 
edge at  the  time.  Rann  v.  Twitchell, 
20:  1030,  71   Ala.   1045,  82  Vt.  79. 

(Annotated) 

44.  A  physician  is  not  chargeable  with 
negligence  for  failure  to  use  his  best  skill 
and  ability  if  he  uses  the  care  and  skill 
which  are  exercised  generally  by  physicians 
of  ordinary  care  and  skill  in  similar  com- 
munities. Dorris  v.  Warford,  9:  1090,  100 
S.  VV.  312,  124  Ky.  768. 

45.  A  surgeon  who,  upon  being  called  to 
see  a  person  whose  foot  lias  been  crushed 
in  an  accident,  consults  the  other  physi- 
cians present,  and,  after  exercising  his  best 
judgment,  amputates  the  foot  to  save  the 
patient's  life,  is  not  liable  in  damages  be- 
cause the  foot  might  have  been  saved  by 
proper  treatment.  Luka  v.  Lowrie,  41:  290, 
136  N.  W.  1106,  171  Mich.  122. 

46.  Inflicting  a  burn  on  a  patient  while 
making  an  X-ray  examination  of  him  is  not 
of  itself  evidence  of  negligence  on  the  part 
of  the  physician.  Sweeney  v.  Erving,  43: 
734,  35  App.  D.  C.  57.  (Annotated) 

47.  A  physician  to  whom  a  patient  is  sent 
by  another  physician  of  recognized  ability, 
for  an  X-ray  examination,  may  rely  on  the 
latter's  judgment  as  to  the  patient's  ability 
to  undergo  the  examination  without  harm, 
and  is  under  no  obligation  himself  to  make 
an  examination  into  his  condition  to  learn 
that  fact.  Sweeney  v.  Erving,  43:  734,  35 
App.  D.  C.  57. 

48.  The  use  by  a  physician  of  the  X- 
ray  in  the  treatment  of  a  patient,  of  the  ef- 
fect of  which  he  is  ignorant,  may  be  found 
by  the  jury  to  be  negligence  per  se.  Sauers 
V.  Smits,  17:  1242,  95  Pac.  1097,  49  Wash. 
667. 

49.  A  surgeon  is  not  negligent  in  failing 
to  take  an  X-ray  photograph  of  an  injured 
arm  to  ascertain  whether  or  not  there  is 
a  fracture  where  he  diagnoses  and  treats 
the  injury  as  a  sprain,  which  proves  to  be 
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erroneous,  and  results  in  permanent  impair- 
ment of  the  usefulness  of  the  arm.     Wells 

V.  Ferry-Baker  Lumber  Co.  29:  426,  107  Pac. 

869,  57  Wash.  658. 

Liability  for  want  of  care  and  skill. 

Appeal  in  action  for  malpractice,  see  Ap- 
peal AND  Error,  521. 

Error  in  exclusion  of  evidence  in  action 
for  malpractice,  see  Appeal  and  Er- 
ror,   1232. 

Liability  for  charitable  institution  for  mal- 
practice, see  Charities,  90. 

Liability  of  corporation  for  malpractice  of 
physician  furnished  by  it,  see  Corpo- 
rations,   123. 

Damages  for  negligence  in  reducing  frac- 
ture, see  Damages.  351. 

Presumption  and  burden  of  proof  as  to 
negligence,   see   Evidence,   472. 

Evidence  in  action  for  malpractice,  see  Evi- 
dence, 1082,  1325,  1333,  1534,  1549, 
1711,  1793,  1817. 

Proof  of  a  professional  usage  under  plead- 
ing, see  Evidence,  2458. 

Liability  of  master  for  negligence  of  physi- 
cian employed  for  injured  servant,  see 
Evidence,  523;  Master  and  Servant, 
25,  178-185,  630;  Notice,  12. 

Liability  of  physician  for  manslaughter 
where  child's  death  results  from  im- 
proper diet  prescribed  by  him,  see 
Homicide,  7;  Indictment,  etc.,  74. 

Liability  of,  for  injury  to  patient  in  hos- 
pital, see  Hospital,  4. 

Insurance  against  malpractice,  see  Insur- 
ance,  6. 

Insurance  against  accident  while  perform- 
ing operations,  see  Insurance,  715, 
762. 

Effect  of  judgment  for  physician's  fee  as 
bar  to  subsequent  action  for  malprac- 
tice, see  Judgment,  193. 

Sufficiency  of  evidence  to  take  question  of 
negligence  to  jury,  see  Trial,  129. 

Directing  verdict  in  action  for  malpractice, 
see  Trial,  771. 

Instructions  in  action  for  malpractice,  see 
Trial,  814. 

50.  One  of  two  physicians  separately  em- 
ployed, who  undertakes  to  administer  the 
anesthetic  while  the  other  performs  an 
operation,  is  not  liable  for  the  other's  neg- 
ligence and  malpractice  in  doing  the  work, 
if  he  has  no  actual  knowledge  of  it.  Morey 
V.  Thy  bo,  42:  785,  199  Fed.  760,  118  C.  C. 
A.  198.  (Annotated) 

51.  The  mere  fact  that  injuries  result 
from  the  malpractice  of  a  physician  fur- 
nished by  a  street  railway  company  to  an 
injured  passenger  gives  no  right  of  action 
against  the  company,  unless  the  physician 
furnished  was  unlicensed  or  incompetent, 
and  the  company  knew  of  his  incompetency 
or  was  otherwise  negligent  in  selecting  him 
to  perform  the  service.  Youngstown  Park 
&  F.  S.  R.  Co.  V.  Kessler,  36:  50,  95  N.  E.  509, 
84    Ohio    St.    74.  (Annotated) 

52.  The  negligent  performance  by  a  phy- 
sician of  his  contract  to  a  man  to  furnish 
medical  services  to  his  wife  is  sufficient  to 
sustain   an   action   against   him   for   breach 
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of  the  contract.     Sheilag  v,  Kelley,  19:  633, 
86  N.  E.  293,  200  Mass.  232. 

.')3.  A  husband  fannot  recover  daniayes 
for  the  loss  of  the  society,  care,  and  comfort 
of  his  wife,  due  to  her  death  because  of  the 
neglect  of  a  physician  engaged  by  him  to 
attend  her  to  perform  his  contract,  unless 
the  action  is  brought  under  the  statute  pro- 
viding for  damages  for  death  caused  by  neg- 
ligence. Sheriag  v.  Kelley,  19:  633,  86  N.  E. 
293,   200   Mass.   232.  (Annotated) 

54.  A  husband  is  not  precluded  from  re- 
covering against  a  physician  for  breach  of 
his  contract  to  attend  his  wife,  the  addi- 
tional expenses  for  nursing,  care,  and  treat- 
ment due  to  such  breach,  by  the  fact  that 
failure  to  perform  the  duty  causes  the 
death  of  the  wife.  Sheriag  v.  Kelley,  19: 
633,  86  N.  E.  293,  200  Mass.  232. 

55.  The  fact  that  a  patient  dies  immedi- 
ately after  an  operation  is  not  of  itself  evi- 
dence of  negligence  on  the  part  of  the  operat- 
ing surgeon.  Staloch  v.  Holm,  9:  712,  111 
N.  W.  264,  100  Minn.  276. 

56.  The  negligence  of  a  surgeon  in  deter- 
mining to  perform  a  primary  operation  dur- 
ing a  condition  of  shock  is  to  be  determined 
by  reference  to  pertinent  facts  then  in  exist- 
ence, which  were  known,  or  which  ought  to 
have  been  known  in  the  exercise  of  due  care, 
and  not  by  reference  to  knowledge  acquired 
after  the  operation  has  been  performed. 
Staloch  v.  Holm,  9:  712,  111  N.  W.  264,  100 
Minn.   276. 

57.  The  question  of  the  negligence  of  a 
specialist  in  the  treatment  of  disease  in 
making  a  diagnosis  is  to  be  determined  by 
reference  to  the  pertinent  facts  existing  at 
the  time  of  his  examination,  of  which  he 
knew,  or,  in  the  exercise  of  due  care,  should 
have  known,  his  negligence  depending  upon 
the  fact  that,  with  an  opportunity  for  ex- 
amination, he  failed  to  discover  conditions 
which  should  have  been  discovered  in  the 
exercise  of  a  reasonable  degree  of  care  and 
skill.  Rann  v.  Twitchell,  20:  1030,  71  Atl. 
1045,  82  Vt.  79. 

58.  In  an  action  for  alleged  malpractice 
in  the  performance  of  a  surgical  operation, 
the  rule  that  the  exercise  of  one's  best  judg- 
ment is  no  defense  in  an  action  for  dam- 
ages caused  by  his  negligence  does  not  apply, 
since  matters  of  opinion  and  judgment  only 
are  involved;  but  while  not  liable  for  a 
mere  error  of  judgment,  the  physician's  ex- 
emption from  liability  may  not  extend  to 
negligence  in  the  previous  acquisition  of 
data  essential  to  a  proper  conclusion,  or  to 
consequent  conduct  in  the  subsequent  selec- 
tion and  use  of  instrumentalities  with  which 
he  may  execute  the  judgment  formed.  Sta- 
loch v.  Holm,  9:  712,  111  N.  W.  264,  100 
Minn.  276. 

59.  A  physician  entitled  to  practise  his 
profession,  possessing  the  requisite  qualifi 
cations,  and  applying  his  skill  and  judgment 
with  due  care,  ia  not  ordinarily  liable  for 
damages  consequent  upon  an  honest  mistake 
or  an  error  of  judgment  in  determining 
upon  an  operation,  where  there  is  reasonable 
doubt  as  to  the  nature  of  the  physical  con- 
ditions invcrived,  or  as  to  what  should  be 
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done  in  accordance  with  recognized  authori- 
ty and  good  current  practice.  Staloch  v. 
Holm,  9:  712,  111  N.  W.  2{)4,  100  Minn.  270. 
60.  A  physician  who,  upon  being  called  to 
reduce  a  fracture,  knowing  that  spring 
water  has  for  some  hours  been  applied  tcj 
tlie  limb  after  its  injury,  bandages  it  too 
tightly,  cannot  escape  liability  in  case  it 
mortifies  and  amputation  becomes  neces- 
sary, upon  the  mere  possibility  that  this 
may  have  been  caused  by  infection  from  the 
water,  since  it  is  his  duty  to  guard 
against  such  infection.  Baute  v.  Haynes, 
12:  752,  104  S.  W.  272,  31  Ky.  L.  Rep.  876. 

(Annotated) 
61.  A  physician  who,  after  placing  a 
patient  on  an  ir»6ulated  platform,  puts  a 
conical  cap  above  and  in  front  of  the  pa- 
tient's head,  through  which  static  electric- 
ity is  discharged,  and  leaves  the  room  for 
eight  or  ten  minutes,  during  which  no  at- 
tendant is  present,  is  guilty  of  actionable 
negligence  rendering  him  liable  for  the 
burning  of  the  patient's  head  by  the  elec-- 
tricity  during  such  absence  from  the  room. 
Frisk  V.  Cannon,  28:  262,  126  N.  W.  67,  110 
Minn.   438.  (Annotated) 

62.  The  contract  of  a  surgeon  undertak- 
ing to  perform  an  operation  in  a  general 
hospital  docs  not  imply  liability  for  mis- 
takes in  care,  dressings,  and  treatments 
given  by  the  hospital  attendants  during 
convalescence  after  the  operation  is  finished. 
Harris  v.  Fall,  27:  1174,  177  Fed.  79,  100  C. 
C.  A.  497.  (Annotated) 

63.  A  surgeon  is  guilty  of  malpractice 
in  treating  as  a  mere  bruise  a  fracture  of 
the  neck  of  the  femur,  where,  when  patient 
is  placed  on  his  back,  his  foot  lies  over  on 
one  side,  without  power  on  his  part  to  con- 
trol it.  Bonnet  v.  Foote,  28:  136,  107  Pac. 
252,  47  Colo.  282.  (Annotated) 
—  leaving  sponge  in  body. 

64.  It  is  malpractice  to  leave  a  sponge 
in  the  body  when  closing  the  incision  after 
an  operation.  Harris  v.  Fall,  27:  1174,  177 
Fed.  79,  100  C.  C.  A.  497. 

65.  A  surgeon  who  leaves  a  sponge  in 
an  abdominal  incision  after  an  operation 
cannot  escape  lia-bility  for  the  resulting  in- 
jury, notwithstanding  he  relied  upon  the 
count  made  by  the  attending  nurses,  unless 
it  was  so  concealed  that  reasonable  care  on 
his  part  would  not  have  disclosed  it,  or 
conditions  were  such  that,  in  his  profession- 
al judgment,  further  exploration  for  sponges 
would  have  endangered  the  safety  of  the 
patient.  Davis  v.  Kerr,  46:  611,  86  Atl. 
1007,  239  Pa.  351. 

66.  Surgeons  cannot  relieve  themselves 
from  liability  for  injury  to  a  patient  by 
leaving  a  sponge  in  the  wound  after  an 
operation,  by  the  adoption  of  a  rule  requir- 
ing the  attending  nurse  to  count  the  sponges 
used  and  removed,  and  relying  upon  such 
count  as  conclusive  that  all  sponges  have 
leen  accounted  for.  Davis  v.  Kerr,  46:  611, 
86  Atl.  1007,  239  Pa.  351.  (Annotated) 

67.  Where,  in  an  action  against  a  phy- 
sician and  surgeon  for  malpractice,  it  ia 
alleged  that  the  defendant  contracted  to 
perform  a  certain  abdominal  surgical  oper- 
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at  ion,  and  as  a  part  of  such  operation  he 
used  certain  sponges,  and  tliat  there  was 
negligence  in  the  use  and  failure  to  remove 
one  of  said  sponges,  and  the  answer  admits 
the  contract  to  perform  said  surgical  oper- 
ation, and  admits  that  "in  the  performance 
of  said  operation  it  was  necessary  that  cer- 
tain sponges  be  used,"  the  use,  care,  and  re- 
moval of  such  sponges  are  a  part  of  the 
operation  contracted  for.  Palmer  v.  Hu- 
miston,  45:  640,  101  N.  E.  283,  87  Ohio  St. 
401. 
Aggravation  of  injury.       '■" 

08.  A  physician  is  not  relieved  from  li- 
ability for  burning  a  patient  by  the  use  of 
the  X-ray  by  the  fact  that  she  quit  his 
treatment  before  he  was  willing  she  should 
do  so,  or  that  she  neglected  to  follow  in- 
structions as  to  the  use  and  care  of  the 
affected  part.  Sauers  v.  Smits,  17:  1242,  95 
Pac.  1097,  49  Wash.  557.  (Annotated) 


PIANO. 

Exemption  of,  see   Exemptions,   7. 


PIANO   PLAYER. 


Perforated  rolls  for  use  in  mechanical  in- 
strument as  infringement  of  copyright 
of  musical  composition,  see  Copyright, 
13,   24. 


PICKETING. 


Unlawfulness  of,  see  Conspiracy,  62-65. 

Injunction  against,  see  Contempt,  46-49, 
108;  Injunction,  135,  148-152;  Plead- 
ing, 24. 

Municipal  avithority  to  prevent,  on  city 
streets,  see  Municipal  Corporations, 
99. 

■^^•^^ 


PIERS. 

Injxiry  to  abutting  property  resulting  from 
construction  of  bridge  piers,  see 
Bridges,  4. 

Liability  of  city  for  drowning  of  person, 
caused  by  dilapidated  condition  of,  see 
Municipal  Corporations,  339. 

See   also   Wharves. 


PICTORIAL   MARK. 

As  trademark,  see  Trademarks,  3. 

.1 «-•-«> 

PICTURE. 

Infringement  of  copyright,  see  Copyright,  i 

17. 
Common  law  right  of  property  in,  see  Lit 

ekary  and  Artistic  Property,  4. 
See  also  Photographs;   Portrait. 

*—-^ • 


PILOTS. 

1.  A  pilot  is  liable  to  the  owners  of  a 
vessel  hiring  him,  for  a  collision  loss  they 
are  forced  to  pay  because  of  his  fault,  al- 
though he  may  have  used  reasonable  skill 
and  diligence,  and,  being  experienced  and 
skilful,  may,  in  good  faith,  have  exercised 
his  best  judgment.  Guy  v.  Donald,  14: 
1 1 14,  157  Fed.  527,  85  C.  C.  A.  291. 

( Annotated ) 

2.  A  pilot's  liability  to  his  employers 
for  a  collision  loss  due  to  his  neglect  is  not 
affected  by  the  fact  that  the  claim  is 
settled  without  notice  to  him,  nor  by  the 
fact  that  there  is  a  delay  of  a  j'ear  and 
nine  months  in  bringing  suit  against  him, 
where  the  amount  of  the  damage  is  fully 
proved,  and  the  sum  paid  is  less  than  the 
actual  loss,  and  he  is  not  prejudiced  by 
either  the  want  of  notice,  or  delav.  Guy 
V.  Donald,  14:  11 14,  157  Fed.  527,  85  C.  C. 
A.  291. 


PIPE  LINE. 


Forbidding  construction  of,  by  foreign  cor- 
porations, see  Commerce,  37. 

Validity  of  contract  for  exclusive  right  of 
way  for,  see  Contracts,  540. 

Exercise  of  eminent  domain  for,  see  Emi- 
nent Domain,  14,  49,  136-138,  154, 
155;  Trial,  636. 

Damages  for  condemnation  of  right  of  way 
for,  see  Damages,  514,  535. 

Title  of  statute  permitting  condemnation 
of  land  for,  see  Statutes,  121. 

Act  permitting  condemnation  of  land  for, 
as  a  sjjecial  act,  see  Statutes,  169. 

Laying  of,  in  private  lands  as  a  taking, 
see  Eminent  Domain,  185. 

Injunction  against  laying  of,  in  private 
property,  see  Injunction,  155. 

In  highway  as  additional  servitude,  see 
Eminent  Domain,  297-300. 


PIECE  WORK. 


Ihity  to  provide  employee  paid  by,  with 
work  during  continuance  of  employ- 
ment, see  Master  and  Servant,   2. 

Digest  1-52  L.R.A.(N.S.) 


PIPES. 

Grant  of  right  to  lay  through  land,  see 
Easements,  73. 

In  highway,  see  Highways,  32,  44-  52 ; 
Mandamus,  42;  Municipal  Corpora- 
tions, 91,  92,  232. 

Injury  to  .pipes  by  construction  of  vault 
under  sidewalk,  see  Highways,  39,  40. 
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Injunction  to  compel  removal  of,  see  In- 
junction, 35. 

Easement  to  maintain,  on  boundary  line,  see 
Injunction,  178, 

Injunction  to  prevent  entry  on  land  to  lay, 
see  Injunction,  188. 

Lien  on  property  benefitted  by  water  pipe 
laid  across  land  belonging  to  third  per- 
son, see  Mechanics'  Liens,  51. 

Liability  of  city  for  injury  to  pedestrian  by 
falling  over  water  supply  pipe,  see  Mu- 
nicipal Corpobations,  336. 

See  also  Pipe  Line. 


PISTOL. 

Assault  by  pointing  at  person,  see  Assault 
AND  Battery,  10-13,  25,  37 ;  Evidence, 
106. 

Right  to  carry,  see  Carrying  Weapons,  5,  6. 


PIT. 


Negligence  as  to,  see  Negligence,  169. 


PIT  BOSS. 


As  fellow  servant,  see  Master  and  Servant, 

842-845,  864,  865. 
Mine  owner's  liability  for  negligence  of,  see 

Master  and  Servant,  884. 


PLACE. 

For  filing  of  chattel  mortgage,  see  Chattel 
Mortgage,  42. 

Allegation  of,  in  indictment,  see  Indict- 
ment, etc.,  24,  26. 

Of  sale  of  intoxicating  liquor,  see  Intoxi- 
cating Liquors,  III.  g. 

Place  of  work,  master's  duty  as  to,  see 
Master  and  Servant,  II.  a,  4. 

Of  payment,  see  Payment,  III. 

Effect  of  inserting  place  of  payment  in  note, 
see  Alteration  of  Instruments,  22. 

Place  of  sale  in  general,  see  Sale,  25,  26. 

Of  trial,  see  Venue. 

Of  testator's  signature,  see  Wills,  25-31. 


PLACEB  MINE. 


See  Mines,  9,  10. 


PLAINTIFFS. 


Parties  plaintiff,  see  Parties,  I. 
Pleadings  of,  see  Pleading,  II. 
Digest   1-52  L.R.A.(N.S.) 


PLANING   MILL. 

As  nuisance,  see  Nuisances,  153,  155. 


PLANS. 

Liability  of  architect  where  plans  drawn  by 
him  exceed  estimated  cost,  see  Archi- 
tects, 1. 

Right  of  architect  to  retain,  see  Architect, 
2;  Custom,  7.  * 

Guaranty  of  sufficiency  of,  by  property 
owner  contracting  for  construction  of 
building,  see  Contracts,  393-395. 

Liability  for  damages  caused  by  departure 
from,  see  Contracts,  700. 

Authority  of  arcliitect  to  change,  see  Con- 
tracts, 703. 

Sufficiency  of  plans  for  public  buildings,  see 
Contracts,  795,  796. 

Liability  of  public  officer  wrongfully  reject- 
ing building  or  drainage  plans,  see 
Officers,  105. 


pre- 


PLANT  DISEASES. 

State's  power  to  adopt  regulations  to 
vent  spread  of,  see  Commerce,  26. 

Validity  of  statute  creating  commission  for 
study  and  extermination  of,  see  Consti- 
tutional Law,  98,  383,  588,  614,  651. 

Judicial  notice  as  to,  see  Evidence,  51. 

Power  of  legislature  to  declare  existence  of, 
a  nuisance,  see  Legislature,  6. 

Expense  of  treating,  which  is  assessed 
against  owner  of  property,  as  taxes,  see 
Taxes,  6. 


PLANTS. 

Injury  to  growing  plants  from  frost  as  act 

of  God,  see  Act  of  God,  2. 
Breach   of   warranty   as  to,    see   Damages, 

187. 
Diseases  of,  see  Plant  Diseases. 
Negligence  causing  injury  to,  from  cold,  see 

Pleading,  339,  340. 


PLASTER    MILL. 


Condemnation  of  land  for  branch  railroad 
to,  see  Eminent  Domain,  102. 


PLAT. 

Dedication  by,  see  Dedication,  I.  b. 

Sale  of  land  with  reference  to,  see  Cove- 
nants and  Conditions,  16;  Dedica- 
tion, 24-36:  Vendor  and  Purchaseb, 
14,  83;  Waters,  145. 

Protection  in  equity  of  rights  under  plat, 
see  Equity,  24. 
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SuflRciency  of  plat  in  condemnation  proceed- 
ino;s,  see  Eminent  Domain,  132,  133. 

Implied  easement  by  exhibiting  unfiled  plat 
to  intending  purchaser,  see  Easements, 
36. 

See  also  Map. 

1.  One  who  has  platted  a  tract  of  land 
into  lots  and  streets  and  sold  lots  with  ref- 
erence to  the  plat  will  not  be  permitted, 
against  the  objection  of  lot  owners,  to 
change  tlie  location  and  width  of  the  streets 
shown  on  the  plat.  Herold  v.  Columbia 
Invest.  &  Real  Estate  Co.  (N.  J.  Err.  & 
App.)  14:  1067,  «7  Atl.  607,  72  N.  J.  Eq. 
857.  (Annotated) 

2.  The  finding  upon  an  original  plat  of 
property,  si.xty  years  after  it  was  recorded, 
of  a  designated  street  which  does  not  ap- 
pear on  the  record,  without  anything  to 
show  when  or  how  it  came  to  be  there, 
does  not  justify  its  insertion  into  the  record 
by  the  custodian  thereof.  Peoria  v.  Central 
Nat.  Bank,  12:  687,  79  N.  E.  2U6,  224  111. 
43. 


PLATE   GLASS    WINDOVtT. 

As  fixture,  see  Fixtures,  16. 
Liability  for  breaking  plate  glass  front,  see 
Negligence,  30. 


PLEA. 


PLATFORM. 


Carrier's  duty  to  passenger   riding  on,   see 

Carriers,  244,  246,  247,  256,  267,  276, 

284-288. 
Contributory     negligence    of     passenger     in 

riding  on,  see  Carriers,  II.  g,  2,  b. 
Rule  forbidding  passengers  to  ride  on,  see 

Carriers,  51,  52,  104. 
At  railroad  station,  see  Carriers,  II.  1. 
Injury   to   servant   by   fall   of,   see   Master 

and  Servant,  279-284. 


PLAY. 

Common  law  rights  of  author  of,  see  I/Iteb- 
ary  and  Artistic  Property,  3. 


PLAYGROUND. 


Liability  of  owner  of  vacant  property  who 
permits  it  to  be  used  as  play  ground, 
see  Injunctio.\,  192. 

Injury  to  child  on,  see  Municipal  Corpora- 
tions, 34.i. 


-♦-•-•- 


PLAYING    CARDS. 

Sending  through  mail  offer  to  sell  marked 

playing  cars,  see  Postoffice,  11. 
Digest   1-52  L.R.A.(N.S.) 


See  Pleading,  III. 


PLEADING. 


/.  In  general,  1—165. 

a.   Generally;    necessity;    form; 

construction,  1—13. 
h.   Verification,    14:— 19. 

c.  Definiteness;      particularity, 

20-26. 

d.  Inconsistency;     repugnancy, 

27,  28. 

e.  Implication,  29. 

f.  Concltisions,  30—4:1. 

g.  Defects     waived     or     cured; 

time  for  objections,  42—52. 

h.  Exhibits;  profert;  oyer,  53— 
57. 

i.  Bill  of  particulars,  58. 

j.  Pleading  la^vs  and  ordi- 
nances, 59—63. 

fc.  Judgment  on  pleadings,  64:— 
69. 

I.  Relief  under  pleadings,  70— 
84. 

m.  Admissions,   85—89. 

n.  Amendments,  90—126. 

0.  Supplemental  pleading, 

127-131. 

p.  Time  for  presenting;  filing 
after  default,   132—135. 

q.  Surplusage,    136—141. 

r.  Withdrawal,  142. 

8.  Striking  out,  143—156. 

t.  Dismissal,  157,  158. 

u.  Misjoinder;  multifarious- 
ness. 

V.  Duplicity,   159—165. 
II.  Declaration    or    complaint,     166— 
449. 

a.  In      general;     jurisdictional 

averments,   166—170. 

b.  Right    or    capacity    to    sue, 

171-173. 

c.  Description  of  parties,  174— 

180. 

d.  Statement  of  cause  general- 

ly, 181-188. 

e.  Negation    of    defense,    189— 

203. 

f.  Prayer;     allegations     as     to 

damages,  204—221. 

g.  Averments  as  to  ownership, 

title,    or    possession,    222— 

229. 
h.  On    contract   liahility,    230— 

268. 
i.  Allegations  as  to  liens,   269, 

270. 
J.  For  negligence,  271—351. 
1c.  For   libel    or   slander,    352— 

364. 

1.  For    torts,    injuries,    or    nui- 

sance, 36.5—407. 
m.  For  infringement, 
n.  Estates  of  decedents;  wills; 

ti'^tsts,   4. 


2202 


PLEADING,  I.  a. 


//. — contvnued. 

o.  As     to     corporate     matters, 

408-4:12. 
p.  Miscellaneotis,   413—4:4:9. 

III.  Pleas  and  answers,  450—532. 

a.  In  general,  450—463. 

b.  What  must  be  pleaded,  464 — 

503. 

c.  What  may  be  pleaded,   604. 

d.  Sufflciency,    505-532, 

IV.  Cross  bill,  533-543. 
r.  Reply,  544-558. 

VI.  Set-off;      counterclaim;      recoup- 
ment. 
VII.  Dem,urrer,  559—660. 

a.  Form  and  requisites  gener- 

ally,  559-567. 

b.  Joint  demurrers,  568—570. 

c.  When     lies;     what     demurr- 

able,  571—635. 

d.  What     questions     raised     by 

demurrer,  636—639. 

e.  What  admitted  by  demurrer, 
•^  640-645. 

-  ' ■"'         f.  Effect;  practice,   646—660. 

Appealability  of  decision  as  to,  see  Appeal 
AND  Error,  29-32. 

Necessity  of  incorporating  in  record  on  ap- 
peal, see  Appeal  axd  Error,  163,  164. 

Departure  in,  see  Appeal  and  Error,  166. 

SuflSciency  of  assignment  of  error  as  to 
ruling  on,  see  Appeal  and  Error,  277. 

Consideration  of,  on  appeal,  see  Appeal  and 

'        Error,  405. 

Consideration  of  interlocutory  order  on  ap- 
peal, see  Appeal  and  Error,  552-555. 

Presumption  as  to,  on  appeal,  see  Appeal 
AND  Error,  445-447. 

Review  as  to  generally,  on  appeal,  see  Ap- 
peal and  Error,  505-509. 

Review  of  discretion  as  to,  on  appeal,  see 
Appeal  and  Error,  VII.  i,  3. 

Raising  objection  to,  for  first  time  on  ap- 
peal, see  Appeal  and  Error,  VII.  j,  4. 

Reversal  for  error  as  to,  see  Appeal  and 
Error,  VII.  m,  2. 

Estoppel  to  deny  that  issues  were  duly 
made,  see  Appeal  and  Error,  527. 

Estoppel  to  object  to  ruling  on,  see  Appeal 
AND  Error,  538. 

Sufficiency  of,  to  warrant  adjudication  of 
bankruptcy,  see  Bankruptcy,  5. 

When  issue  in  bastardy  proceeding  made 
up,  see  Bastardy,  1. 

In  criminal  prosecution,  see  Criminal  Law, 
II.  f;  Indictment,  etc. 

Necessity  of  giving  accused  opportunity  to 
plead,  see  Criminal  Law,  82. 

Estoppel  by,' see  Estoppel,  III.  j,  3. 

Necessity  of  proving  allegations,  see  Evi- 
dence, II.  b. 

Evidence  admissible  under,  see  Evidence, 
XIII.  a. 

Variance  between  pleading  and  proof,  see 
Evidence,  XIII.  b. 

In  habeas  corpus  proceeding,  see  Habeas 
Corpus,  67. 

In  proceeding  to  vacate  judgment,  see  Judg- 
ment, VII.  d. 

Digest  1-52  L.R.A.(N.S.) 


Right  to  plead  and  prove  fraudulent  pro- 
curement of  lease  in  action  of  unlawful 
detainer,  see  Landlord  and  Tenant, 
205. 

Libel  by  statements  in,  see  Libel  and  Slan- 
der, 130-135. 

In  mandamus  proceeding,  see  Mandamus, 
II.  c. 

Mandamus  to  compel  delivery  of,  see  Man- 
damus, 13. 

On  motion  for  new  trial,  see  New  Trial, 
V.  b. 

In  quo  warranto,  see  Quo  Warka.nto,  17. 

Referring  to,  in  argument  of  counsel,  see 
Trial,  70. 

Finding  not  within  issues  raised  by,  see 
Trial,  1102. 

In  will  contest,  see  Wills,  82. 

/.  In  general. 

a.  Generally;  necessity ;  form; 
construction. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

1.  Facts  stated  in  a  letter  incorporated 
in  a  pleading  are  not  to  be  treated  as  al- 
leged, but  as  evidence  only.  Quinn  v.  Vali- 
quette,   14:  962,  68  Atl.  515,  80  Vt.  434. 

2.  In  an  action  for  conversion  of  per- 
sonal property,  an  allegation  in  the  alterna- 
tive that  one  or  the  other  of  the  two  defend- 
ants converted  the  goods,  but  which  one 
plaintiff  is  unable  to  determine,  states  no 
cause  of  action  against  either  defendant, 
where  no  close  relation  or  community  of 
action  between  the  defendants  is  alleged, 
except  that  they  were  tenants  of  the  same 
building.  Casey  Pure  Milk  Co.  v.  Booth 
Fisheries  Co.  51:  640,  144  N.  W.  450,  124 
Minn.  117.  (Annotated) 
Necessity. 

Necessity  of  pleading  laws,  see  infra,  I.  g. 

As  to  damages,  see  infra,  II.  f. 

What  must  be  pleaded  by  defendant  gener- 
ally, see  infra,  III.  b. 

Necessity  of  pleading  irreparable  injurv,  see 
Evidence,  641. 

3.  Fraud  on  the  part  of  plaintiff  in  se- 
curing a  return  of  service  of  process  in  an 
action  against  a  nonresident  need  not  be 
alleged  in  a  suit"  to  secure  relief  from  the 
judgment,  where  the  sheriff's  return  is,  by 
statute,  made  only  prima  facie  conclusive. 
National  Metal  Co.  v.  Greene  Consol.  Copper 
Co.  9:  1062,  89  Pac.  535,  11  Ariz.  108. 
FoTin. 

In  contempt  proceedings,  see  Contempt,  58, 
70. 

4.  A  complaint  which  intermingles  in 
one  count  several  causes  of  action  is  not  in- 
sufficient to  support  a  judgment  if  not  chal- 
lenged by  the  one  having  the  right  to  do  so. 
Page  V.  Page,  6:  914,  86  Pac.  582,  43  Wash. 
293. 

5.  The  intermingling  of  different  causes 
of  action  in  one  paragraph  of  a  complaint 
does  not  warrant  the  court  in  ignoring  all 
but  one  and  determining  the  case  upon  the 
sufficiency   of    the    evidence    to    support    it. 
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Page  V.  Page,  6:  914,  86  Pae.  582,  43  Wash. 

293. 

On  information  and  belief. 

In  contempt  proceeding,  see  Contempt,  73. 

6.  Denial  upon  information  and  belief 
of  matters  necessarily  within  the  knowledge 
of  the  pleader  is  not  permissible.  Chicago, 
R.  I.  &  E.  P.  R.  Co.  V.  Wertheim,  30:  771, 
110  Pae.  573,  15  N.  M.  505.      (Annotated) 

7.  An  allegation  that,  at  the  time  of 
the  appointment  of  a  guardian  of  insane 
lessors,  and  prior  thereto,  the  orator  is  ad- 
vised and  believes  that  the  latter  were  in- 
sane, which  the  lessee  well  knew,  without 
alleging  the  fact  of  such  insanity  and 
knowledge  of  the  lessee  based  upon  informa- 
tion and  belief,  is  not  a  sufficient  allega- 
tion that  the  lessee  knew,  before  and  at 
the  time  of  the  guardian's  appointment, 
that  the  lessors  were  insane.  Quinn  v. 
Valiquette,  14:  962,  68  Atl.  515,  80  Vt.  434. 
Counts. 

Recovery    under    common    counts,    see    As- 
sumpsit, (i-8. 
Election  between,  see  Trial,  I.  b. 
See  also  supra,  4,  5;  infra,  186-188. 

8.  That  the  indorsement  on  a  renewal 
note  set  out  in  one  count  of  a  complaint 
to  recover  the  amount  due  proves  to  be  a 
forgery  does  not  preclude  a  recovery  on  the 
original  note,  which  is  set  out  in  another 
count.  Farmers'  Sav.  Bank  v.  Arispe  Mer- 
cantile Co.  23:  889,  117  N.  W.  672,  139 
Iowa,    246. 

Construction. 

See  also  infra,  253,  289,  368,  386,  397,  606, 
651. 

9.  Where  a  pleading  is  open  to  con- 
struction, that  reasonable  meaning  which 
will  support  it  should  be  adopted,  rather 
than  one  which  will  defeat  it.  Hart  v. 
Neillsville,  i:  952,  104  N.  W.  699,  125  Wis. 
546. 

lOi  A  statute  providing  that  the  allega- 
tions of  a  pleading  shall  be  liberally  con- 
strued with  a  view  to  substantial  justice 
between  the  parties  does  not  require  that 
essential  averments  which  are  lacking  shall 
be  construed  into  the  pleading,  or  that  a 
necessary  averment  be  supplied  on  infer- 
ences drawn  from  other  facts  alleged,  un- 
less such  averments  must  logically  and 
necessarily  be  so  inferred  therefrom. 
Emmerson  v.  Botkin,  29:  786,  109  Pae.  531, 
26  Okla.  218. 

11.  Words  used  in  a  pleading  must  be 
construed  with  reference  to  the  context, 
and,  when  it  is  apparent  that  a  word  is 
not  used  in  the  statutory  sense,  courts 
will  interpret  it  in  the  light  of  its  rela- 
tion to,  and  as  explained  by,  the  pleadings 
as  a  whole.  Pfeifer  v.  Norman,  38:  891, 
133  N.  W.  97,  22  N.  D.  168. 

12.  A  declaration  is  for  breach  of  con- 
tract, and  not  for  wages  earned  under  it, 
where  it  sets  out  the  contract  and  its  breach, 
and  a  bill  of  particulars  claims  a  specified 
amount  for  breach.  Webb  v.  Depew,  16: 
813,  116  N.  W.  560,  152  Mich.  698. 

13.  A  petition  which  alleges  that  plain- 
tiff, a  corporation,  through  its  president,  sold 
to  one  of  the  defendants,  acting  for  himself 
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and  others,  certain  described  lands,  and,  on 
the  same  date,  conveyed  the  property  by 
warranty  deed  to  the  defendant  named,  as 
trustee  for  all  the  defendants,  all  becoming 
liable  for  the  purchase  price,  that  the  de- 
fendant trustee  paid  a  part  of  the  purchase 
price  with  money  furnished  by  the  other  de- 
fendants, and  gave  two  promissory  notes, 
signed  by  the  defendant  trustee  as  such,  and 
payable  to  the  president  of  the  plaintiff, 
copies  of  which  are  attached  to  the  peti- 
tion; that,  at  the  time,  plaintiff  did  not 
know  that  the  grantee  was  acting  as  agent 
for  the  defendants,  as  undisclosed  princi- 
pals; that  defendants,  through  their  agent, 
took  possession  of  the  property;  that  neither 
the  notes  nor  the  purchase  money  had  been 
paid;  and  that  there  is  due  upon  the  con- 
tract a  balance  of  principal  and  interest; 
that  it  was  understood  between  the  defend- 
ants that  the  notes  represented  an  indebted- 
ness of  all  of  them,  and  that  they  would  all 
join  in  paying  them;  and  that  no  copy  of 
the  deed  is  attached  to  the  petition  because 
the  deed  is  in  defendants'  possession,  and 
plaintiff  has  no  copy,  the  petition  nowhere 
stating  that  anything  is  due  on  the  notes, 
and  no  prayer  for  recovery  thereon  being 
made, — states  a  cause  of  action,  not  on  the 
notes,  but  on  the  original  consideration  for 
the  purchase  price  of  the  property  sold. 
Coaling  Coal  &  C.  Co.  v.  Howard,  21:  1051, 
61  S.  E.  987,  130  Ga.  807. 

ft.  Verification. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Averment  on  information  and  belief,  see 
supra,  6,  7. 

Of  amendment  to  affidavit,  see  Affidavits. 

Of  indictment  or  information,  see  Indict- 
ment,  ETC.,   4-10. 

Of  petition  for  removal  of  cause,  see  Re- 
moval OF  Causes,  21. 

See  also  infra,  118. 

14.  A  plea  to  the  jurisdiction  is  not  re- 
ceivable unless  proved  or  positively  verified. 

;tate  V.  Gillmore,  47:  217,  129  Pae.  1123,  88 
Kan.  835. 

15.  Verification  "to  the  best  of  his 
knowledge  and  belief"  is  not  sufficient  to 
entitle  the  complaint  to  any  weight  upon 
an  ex  parte  application  for  the  appointment 
of  a  receiver.  Henderson  v.  Reynolds,  11: 
960,  81  N.  E.  494,  168  Ind.  522. 

16.  A  verification  of  the  petition  in  a 
divorce  proceeding  by  the  next  friend  of 
plaintiff  is  not  sufficient  where  the  statute 
provides  that  the  petition  shall  be  accom- 
panied by  an  affidavit  that  the  facts  stated 
therein  are  true  to  the  best  knowledge  and 
belief  of  the  plaintiff,  and  that  the  com- 
plaint is  not  made  out  of  collusion,  fear, 
or  restraint,  or  for  the  mere  purpose  of 
being  separated  from  each  other,  but  in 
sinceritv  and  truth.  Hinkle  v.  Lovelace, 
11 :  730,' 102  S.  W.  1015,  204  Mo.  208. 

17.  The  proper  verification,  in  the  ab- 
sence of  defendant,  of  a  petition  for  di- 
vorce on  the  day  the  degree  is  entered,  which 
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had  not  been  properly  verified  prior  to  pub- 
lication of  the  notice,  is  without  etFect. 
Hinkle  v.  Lovelace,  ii:  730,  102  S.  W.  1015, 
204  Mo.  208. 

18.  A  provision  of  a  statute  permitting 
a  verilication  of  a  pleading  by  a  corpora- 
tion to  be  made  by  its  ollicers  or  agent 
is  not  affected  by  another  provision  that, 
when  pleadings  are  verified  by  agents,  they 
must  state  why  they  are  not  made  by  the 
principal  himself.  Hornick  v.  Union  P.  R. 
Co.  38:  826,   118  Pac.   60,  85  Kan.  568. 

19.  'Iliat  the  jurat  to  a  bill  for  an  in- 
junction is  insufficient  to  sustain  a  tem- 
porary one  does  not  require  the  dismissal 
of  the  bill  if  there  is  sufficient  equity  in 
it  to  justify  its  retention  for  a  hearing. 
Wormley  v.  Wormley,  3:  481,  69  N.  E.  865, 
207  111.  411. 

c.  Definiteness;  particulaHty. 

(See   also   same   heading   in  Digest  L.R.A. 

1-10.) 

SuflBciency  of,  to  admit  evidence,  see  Evi- 
dence, XIII.  a. 
See  also  infra,  584. 

Definiteness. 

Motion  to  make  pleading  more  definite,  see 
infra,  458;  Appeal  and  Ebbob,  250. 

Demurrer  because  of  indefiniteneas,  see  in- 
fra, 577-580,  630. 

See  also  infra,  85,  157,  352,  605,  607. 

20.  A  complaint  for  the  violation  of  a 
municipal  ordinance  relating  to  Sunday  la- 
bor is  sufficiently  specific  as  to  time,  where 
it  alleges  that  the  offense  was  committed  on 
the  first  day  of  the  week,  commonly  called 
Sunday,  in  a  certain  month  and  year.  To- 
peka  v.  Crawford,  17:  1156,  96  Pac.  862,  78 
Kan.  583. 

21.  In  an  action  by  the  administrator  of 
a  wife  to  enjoin  the  surviving  husband  from 
disposing  of  the  wife's  property,  general 
averments  in  the  answer  that  the  wife,  who 
died  childless,  recognized  her  obligations  to 
the  husband  and  expressly  agreed,  in  con- 
sideration thereof,  that  all  of  her  property 
should  be  his,  are  too  vague  and  indefinite 
to  found  any  judgment  upon  in  favor  of 
the  husband.  Murchison  v.  Green,  11:  702, 
57  S.  E.  709,  128  Ga.  339. 
Particnlarity . 

22.  The  same  degree  of  particularity  in 
pleadings  is  not  required  in  actions  be- 
fore a  justice  of  the  peace  that  is  required 
in  courts  of  record;  and  a  pleading  that 
is  sufficient  in  a  justice's  court  is  suffi- 
cient in  the  appellate  court  where  the  cause 
is  tried  de  novo  upon  appeal.  Garvin  v. 
Harrell,  35:  862,  113  Pac.  186,  27  Okla. 
373. 

23.  One  injured  by  the  fright  of  his 
horse  while  driving  on  a  roadway  running 
parallel  to  an  electric  railway  track, 
through  the  negligent  operation  of  the  car, 
need  not,  in  order  to  hold  the  railway 
company  liable  for  the  injury,  allege  that 
he  would  hav«  controlled  the  horse  and 
avoided  the  injury  had  the  speed  of-  the 
car  been  slackened,  if  he  alleges  that  the 
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accident  would  have  been  avoided  in  such 
event.  Effinger  v.  Fort  Wayne  &  W.  V. 
Traction  Co.  33:  123,  93  N.  E.  855,  175  Ind. 
175. 

24.  A  bill  to  restrain  a  labor  union  and 
others  from  picketing  shops  of  their  former 
employers  ai^d  interfering  with  their  busi- 
ness and  employees  is  sufficiently  spocifie 
which  alleges  a  combination  by  the  defend- 
ants to  do  the  acts  complained  of  for  the 
purpose  of  coercing  complainants  as  to 
whom  they  shall  employ  and  what  policy 
they  shall  adopt  in  the  conduct  of  their 
business,  and  which  sets  out  the  establish- 
ment of  a  picket  system  upon  complainants' 
refusal  to  comply  with  the  demands  of  the 
union,  and  the  use  of  threats,  assaults,  and 
other  acts  of  intimidation  to  prevent  em- 
ployees from  working  for  complainants,  and 
the  intention  of  the  defendants  to  continue 
such  conduct.  Chicago  Typographical  Un- 
ion No.  16  v.  Barnes,  14:  1018,  83  N.  E. 
940,  232  111.  424. 

^  fraud. 

25.  The  allegation  that  the  extension  of 
a  lease  was  procured  by  fraud  is  insufficient 
to  show  fraud  without  an  allegation  of 
what  makes  it  so.  Quinn  v.  Valiquette, 
14:  962,  68  Atl.  515,  80  Vt.  434. 

26.  A  mere  allegation  in  a  bill  to  enjoin 
payments  under  a  contract  for  municipal 
improvements,  that  such  payment  would  be 
a  fraud  on  plaintiff's  rights,  is  not  a  suf- 
ficient charge  of  fraud  against  the  municipal 
authorities  to  give  jurisdiction  to  a  court  of 
equity.  Merrimon  v.  Southern  Paving  & 
Constr.  Co.  8:  574,  55  S.  E.  366,  142  N.  C. 
539. 

d.  Inconsistency;  repugnancy. 

(See   also   same   heading    in   Digest   L.R.A. 

1-10.) 

Demurrer   to  declaration  for   inconsistency, 
see  infra,  650.  „ 

See  also  infra,  146. 

Inconsistent  defenses. 

In  bill  in  nature  of  bill  of  review,  see  Re- 
view, 8.  ■'■ 
See  also  infra,  143.  ' ' 

27.  A  plea  of  contributory  negligence  is 
not  inconsistent  with  a  general  denial  in 
an  action  against  one  for  so  negligently 
driving  a  team  as  to  collide  with  a  vehicle 
on  the  highway.  Kimble  v.  Stackpole,  35: 
148,  110  Pac.  677,  60  Wash.  35. 

28.  One  resisting  specific  performance  of 
an  alleged  contract  to  purchase  real  estate 
may  plead  nonexistence  of  the  contract,  and, 
also,  that,  if  the  contract  is  found  to  exist, 
a  reservation  attempted  in  the  deed  was  not 
made  in  the  title  bond.  Bluegrass  Realty 
Co.  V.  Shelton,  41:  384,  147  S.  W.  33,  148 
Ky.  666. 

e.  Implication. 

(See   also   same   heading   in   Digest  L,R.A.. 
1-10.) 

29.  That  an  information  was  sworn  to 
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is  sufficiently  alleged  in  a  return  to  an  al- 
ternative writ  of  prohibition  stating  that 
a  charge  was  made  upon  information  and 
belief  of  "afhant."  People  ex  rel.  Livingston 
V.  Wyatt,  lo:  159,  79  X.  E.  330,  186  K  Y. 
383. 

/.  Conclusions, 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 

Demurrer    to    complaint    because    of    aver- 
ment of,  see  infra,  583,  584. 
In  indictment,  see  Indictment,  etc.,  55. 
See  also  infra,  138,  241,  644. 

30.  The  rule  that  permits  conclusions  of 
law  to  be  disregarded  when  the  sufficiency 
of  the  facts  pleaded  to  constitute  a  cause 
of  action  or  defense  is  called  in  question 
has  no  application  to  •  conclusions  of  fact. 
Western  Travelers'  Acci.  Asso.  v.  Munson, 
i:  1068,  103  N.  W.  688,  73  Neb.  858. 

31.  Statements  in  a  pleading  of  mere 
conclusions  which,  if  properly  drawn,  would 
follow  as  matter  of  law  from  the  facts  al- 
leged, are  not  in  themselves  entitled  to  any 
weight,  in  considering  the  sufficiency  of  the 
pleading,  as  a  declaration  of  facts  importing 
a  liability  on  the  part  of  defendant.  Union 
Trust  Co.  v.  State,  24:  11 11,  99  Pac.  183,  154 
Cal.  716. 

32.  A  notice  that  the  state  claims  the 
property  of  a  decedent  on  the  ground  that 
he  left  no  surviving  heirs  is  not  an  allega- 
tion of  fact  that  he  left  no  sucU  heirs. 
State  V.  Superior  Court,  2:  643,  82  Pac.  672, 
148   Cal.   55. 

33.  In  an  action  based  upon  the  statu- 
tory duty  of  a  railroad  company  to  a  pas- 
senger who  has  not  actually  taken  passage 
upon  a  train,  where  tlie  existence  of  the  re- 
lation of  carrier  and  passenger  is  at  is- 
sue, an  averment  that  the  plaintiff  was  a 
passenger  pleads  a  mere  conclusion  of  law, 
and  is  not  sufficient  to  show  that  he  is  one 
of  the  class  of  persons  to  v.'hom  a  remedy  is 
afforded  by  the  statute.  Eremont,  E.  & 
M.  Valley  R.  Co.  v.  Hagblad,  4:  254,  101  N. 
W.  1033,  72  Neb.  773. 

34.  A  mere  statement  in  a  complaint 
that  a  speed  of  15  miles  an  hour  is  unlawful 
for  a  jailroad  train  to  maintain  in  a  yard, 
without  any  facts  to  sustain  it,  is  one  of 
mere  opinion,  not  sufficient,  as  against  a 
demurrer,  to  charge  the  railroad  company 
with  wrongdoing  towards  a  passenger.  Mc- 
Elvane  v.  Central  of  Georgia  R.  Co.  34:  715, 
54  So.  489,  170  Ala.  525. 

35.  An  averment  of  joint  placing  on  the 
market  and  guarantying  the  quality  of  an 
article  by  manufacturer  and  retailer  is  a 
conclusion,  where  the  pleader  has  stated 
that  it  was  manufactured  by  the  one  party, 
and  sold  and  delivered  to  the  other,  from 
whom  the  plaintiff  purchased.  Hasbrouck 
V.  Armour  &  Co.  23:  876,  121  N.  W.  157, 
139  Wis.  357. 

36.  In  an  action  to  recover  damages,  an 
allegation  that  the  defendant's  negligence 
was  the  proximate  cause  of  the  injury  to 
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the  plaintiff  is  insufficient,  when  not  sus- 
tained by  the  facts  alleged.  Woodbury  v. 
Tampa  Waterworks  Co.  21:  1034,  49  So. 
556,  57  Ela.  243. 

37.  An  allegation  of  duty  of  a  water 
company  to  keep  its  hydrants  at  all  times 
in  proper  condition  for  use  is  not  sufficient, 
in  an  action  by  a  citizen  against  the  com- 
pany, if  not  supported  by  a  statement  of 
facts  showing  such  duty,  other  than  the 
fact  that  it  contracted  with  the  municipal- 
ity to  furnish  a  water  supply.  Hone  v. 
Presque  Isle  Water  Co.  21:  1021,  71  Atl.  769. 
104  Me.  217. 

38.  An  averment  in  a  petition  in  an  ac- 
tion brought  against  a  water  company  by  a 
consumer  to  recover  damages  for  the  com- 
pany's wrongful  act  in  cutting  off  his  water 
supply,  that  the  company  acted  '"without 
legal  cause,"  is  an  allegation  to  the  effect 
that  the  company,  without  any  justification, 
wrongfully  discontinued  to  serve  him,  and 
is  not  demurrable  as  a  mere  conclusion  of 
law.  Freeman  v.  Macon  Gaslight  &  W.  Co. 
7:  917,  56  S.  E.  61,  126  Ga.  843. 

39.  An  allegation  that  it  was  the  duty  of 
a  servant  to  do  certain  acts  is  not  sufficient, 
in  an  action  to  recover  for  the  death  of  a 
coservant  for  failure  to  perform  them,  which 
does  not  show  how  it  became  his  duty  to 
perform  them.  Chicago,  I.  &  L.  R.  Co.  v. 
Barker,  17:  542,  83  N.  E.  369,  169  Ind.  670. 

40.  That  two  railroad  tracks  in  a  street 
would  cause  less  obstruction  of  the  general 
public's  use  of  the  street  than  one  neces- 
sarily cannot  be  true,  and  an  allegation  of 
such  fact  in  a  pleading  cannot  be  regarded. 
Grand  Trunk  W.  R.  Co.  v.  South  Bend, 
36:  850,  89  N.  E.  885,  91  N.  E.  809,  174  Ind. 
203. 

41.  An  allegation  in  a  complaint  to  re- 
cover a  tax  exacted  because  of  an  alleged 
emergency,  that  no  great  emergency  or 
necessity  existed  so  as  to  authorize  all  or 
any  part  of  the  extra  tax  levied,  without 
setting  out  the  facts  supporting  such  con- 
clusion, is  good  as  against  a  general  de- 
murrer. San  Christina  Investment  Co.  v. 
San  Francisco,  52:  676,  141  Pac.  384,  167 
Cal.  762. 

g.   Defects   iraivecl  or  cured;   time  for 
object  ions.  t 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Questions  as  to,  considered  on  appeal,  see 
Appeal  and  Error,  VII,  k,  2. 

Waiver  of  defects  in  indictment,  see  In- 
dictment, etc.,   28. 

See  also,  infra,  461,  463,  465,  546,  578.' rf^'fft 

42.  Ambiguity  of  a  complaint  is  waived 
by  failing  to  move  to  make  it  more  certain, 
or  to  demur  upon  that  ground.  Powers  v. 
Boulder,  46:  167,  131  Pac.  395,  54  Colo.  558. 

43.  Failure  to  allege  the  practicability 
of  guarding  a  machine,  in  an  action  to  re- 
cover damages  for  injury  to  a  servant 
through  failure  so  to  do  is  waived  by  an- 
swering over,  if  such  averment  is  essential, 
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where  a  direction  by  the  labor  commissioner 
to  guard  the  machine  is  alleged.  Hill  v. 
Saugestad,  22:  634,  98  Pac.  524,  53  Or.  178. 

44.  Absence  of  a  direct  charge  of  knowl- 
edge on  the  part  of  the  landlord  of  a  hidden 
defect  in  the  leased  property  is  waived  in  an 
action  to  hold  him  liable  for  injury  to  the 
tenant  through  such  defect,  by  counsel  per- 
mitting the  trial  to  proceed  on  the  theory 
that  such  knowledge  was  alleged,  if  a  charge 
of  such  knowledge  is  fairly  inferable  from 
the  allegations  made.  Howard  v.  Washing- 
ton Water  Power  Co.  52:  578,  134  Pac.  927, 
75  Wash.  255. 

Parties. 

45.  The  right  to  question  the  power  of 
a  general  guardian  to  maintain  an  action 
in  his  own  name  for  the  benefit  of  his 
ward  is  waived  by  a  plea  in  bar.  Randall 
V.  Lonstorf,  3:  470,  105  N.  W.  663,  126  Wis. 
147. 

46.  An  objection  that  the  consignee  of 
property  is  not  the  proper  party  to  sue  for 
its  loss  is  not  waived  by  failure  to  demur 
to  the  complaint  on  the  ground  that  the 
plaintiff  has  not  the  legal  capacity  to  sue. 
Pratt  V.  Northern  Pacilic  Exp.  Co.  10:  499, 
90   Pac.   341,   13   Idaho,   373. 

47.  Nonjoinder  of  parties  is  waived  by 
failure  to  demur,  where  the  defect  is  appar- 
ent on  the  face  of  the  complaint.  Anderson 
v.  Acheson,  9:  217,  110  N.  W.  335,  132  Iowa, 
744. 

48.  The  objection  that  a  party  who  ap- 
pears upon  the  face  of  the  petition  as 
jointly  interested  with  the  plaintitf  in  the 
subject  of  the  action  was  not  made  a  party 
plaintiff  is  waived  by  a  failure  to  demur  up- 
on that  ground,  under  a  statute  making  a 
defect  of  the  parties  plaintiff  a  ground  for 
demurrer,  and  providing  that  if  no  objec- 
tion thereto  be  taken  by  demurrer,  defend- 
ant shall  be  deemed  to  have  waived  the 
same.  Jobst  v.  Hayden  Bros.  50:  501,  121 
N.   W.  957,  84   Neb.   735. 

Cured  by  opponent's  pleading. 

49.  A  complaint  to  recover  damages  for 
a  tort  which  is  defective  because  not  al- 
leging the  place  where  the  injury  occurred 
is  cured  of  sucli  defect  where  the  defend- 
ants, after  the  overruling  of  a  demurrer 
based  on  such  defect,  answered  the  com- 
plaint and  set  up  the  place  where  the  injury 
occurred.  McClain  v.  Lewiston  Inter- 
state Fair  &  R.  Asso.  25:  691,  104  Pac.  1015, 
17  Idaho,  63. 

Error  in  overruling  demurrer. 

50.  The  question  of  misjoinder  of  par- 
ties and  causes  of  action,  raised  by  demur- 
rer and  overruled,  cannot  be  saved  by  plead- 
ing it  in  an  answer  on  the  merits.  Dia- 
mond Rubber  Co.  v.  Harryman,  15:  775,  92 
Pac.  922,  41   Colo.  415. 

Time  for  objections. 

51.  An  answer  will  not  be  held  insuffi- 
cient when  objection  is  raised  for  the  first 
time  after  the  plaintiff  has  closed  his  case, 
if  all  defects  pointed  out  are  amendable. 
Kelly  V.  Lum,  49:  1151,  134  Pac.  819,  75 
Wash.  135. 

52.  A  party  who  challenges  the  form  or 
sufficiency  of  a  verified  pleading  should 
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attack  it  by  motion  before  the  introduc- 
tion of  the  evidence  is  begun,  and  an  objec- 
tion made  after  the  introduction  of  the 
evidence  is  ordinarily  too  late  to  be  avail- 
able. Hornick  v.  Union  P.  R.  Co.  38:  826, 
118  Pac.  60,  85  Kan.  568. 

h.  Exhibits;  profert;  oyer. 

(See   also  same   heading   in  Digest   L.R.A. 
1-70.) 

As   part   of   record   on   appeal,   see   Appeai. 
AND  Error,  193,  194. 

53.  An  exhibit  may,  by  apt  words,  be 
made  a  part  of  a  declaration  ex  contractu  or 
ex  delicto.  W^oodbury  v.  Tampa  Waterworks 
Co.  21:  1034,  49  So.  556,  57  Fla.  243. 

54.  A  demurrer  to  a  declaration  on  the 
ground  that  no  copy  of  the  contract  sued 
on  was  attached  as-  an  exhibit  is  not  well 
founded,  where  it  does  not  affirmatively  ap- 
pear that  the  contract  was  in  writing. 
Timmerman  v.  Stanley,  i:  379,  51  S.  E.  760, 
123   Ga.    850. 

55.  In  an  action  at  law  for  a  breach  of 
a  contract  alleged  to  have  been  assumed  by 
virtue  of  the  acceptance  of  a  quitclaim  deed 
to  defendant  of  all  the  grantor's  "contracts, 
rights,  and  interests,"  the  deed  must  be 
made  a  part  of  tlie  complaint  or  be  attached 
iis  an  exhibit  thereto.  Cox  v.  Baltimore 
&  O.  S.  W.  R.  Co.  50:  453,  103  N.  E.  337, 
180  Ind.  495. 

56.  Profert  cannot  be  made,  or  oyer  de- 
mandec^  unless  the  declaration  avers  a 
sealed  instrument.  Riley  v.  Yost,  i :  777, 
52  S.  E.  40,  58  W.  Va.  213.  (Annotated) 

57.  The  fact  that  a  declaration  makes 
profert  does  not  alone  make  the  writing 
part  of  the  declaration,  without  a  demand 
of  oyer.  Riley  v.  Yost,  i:  777,  52  S.  E.  40, 
58  W.  Va.  213. 

i.   Bill  of  particulars. 

(See   also   same   heading   in   Digest   L.R.A. 
1-70.) 

58.  A  paragraph  of  the  plaintiff's  peti- 
tion in  an  action  brought  to  recover  dam- 
ages for  personal  injuries,  which  alleges 
in  general  terms  that,  "on  account  of 
said  injuries,  petitioner's  medical  bill,  loss 
of  time,  and  nurse's  attention  have  caused 
and  are  well  worth  the  sum  of  $150,  and 
he  will  continue  to  have  medical  atten- 
tion for  a  long  time  to  come," — is  subject 
to  special  demurrer  upon  the  ground  that 
"there  is  no  itemized  bill  of  particulars  of 
the  medical  bill,  loss  of  time,  or  nurse's 
attention  sued  for."  Turley  v.  Atlanta,  K. 
&  N.  R.  Co.  8:  695,  56  S.  E.  748,  127  Ga. 
594. 

j.  Pleading  fairs  and  ordinances. 

(See   also   same   heading   in   Digest   L.R.A. 
1-70.) 

iLaur  of  foreign  state. 

59.  Where  the  laws  of  some  other  state 
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are  relied  upon  to  support  either  a  claim 
or  a  defense,  the  same  must  be  pleaded  and 
proved  in  order  to  be  rendered  available, 
and,  where  this  is  not  done,  the  presumption 
obtains  that  they  are  the  same  as  the  laves 
of  this  state.  Western  U.  Teleg.  Co.  v. 
Crawford,  35:  930,  116  Pac.  925,  29  Okla.  143, 

60.  Foreign  laws  differing  from  those  of 
the  state  in  which  an  action  is  pending,  and 
which  are  relied  on  to  support  the  cause 
of  action  or  defense,  must  be  pleaded  and 
proved.  United  States  Banking  Co.  v. 
Veale,  37:  540,  114  Pac.  229,  84  Kan.  385. 

61.  To  apply  the  law  of  a  foreign  state 
in  which  a  note  was  made  and  to  be  paid, 
in  ail  iiction  upon  tlie  note,  tlie  provisions 
of  the  foreign  law  must  be  pleaded-  Wett- 
laufer  v.  Baxter,  26:  804,  125  S.  W.  741, 
137  Ky.  362. 

62.  lo  secure,  in  an  action  upon  a  con- 
tract in  the  courts  of  one  state,  an  appli- 
cation of  the  law  of  another  state  where  the 
contract  was  made,  such  law  must  be  plead- 
ed and  proved.  Southern  Exp.  Co.  v. 
Owens,  8:  369,  41  So.  752,  146  Ala.  412. 

63.  An  action  for  damages  for  breach  of 
covenant  of  seisin  in  a  deed  of  lands  located 
in  another  state  will  be  governed  by  the 
law  of  the  forum  if  the  law  of  the  place 
where  the  lands  are  located  is  not  pleaded 
or  proved  in  the  action.  Coleman  v.  Luck- 
singer,  26:  934,  123  S.  W.  441,  224  Mo.  1. 

fc.  Judgment  on  pleadings. 

(Sec   also   same   heading   in   Digest  L.R.A. 

1-10.) 

Review  of  order  sustaining  motion  for  judg- 
ment on  pleadings,  see  Appeal  and 
Error,  125. 

Conformity  of  judgment  to  pleading,  see 
Judgment,  I.  e,  3. 

Vacation  of  judgment  rendered  on  plead- 
ings, see  Judgment,  333. 

64.  That  an  issue  of  fact  is  undisposed 
of  will  not  prevent  the  entry  of  judgment 
on  the  pleadings,  if  the  same  judgment 
must  be  entered  regardless  of  what  the 
findings  might  have  been  upon  such  issue. 
Seaton  Mountain  El.  L.  H.  &  P.  Co.  v. 
Idaho  Springs  Invest.  Co.  33:  1078,  111 
Pac.  834,  49  Colo.  122. 

65.  Ordinarily  a  judgment  on  the  plead- 
ings in  favor  of  plaintiff  cannot  be  ordered 
in  a  case  where  issue  is  joined  upon  a  gen- 
eral denial  and  other  defenses,  unless  the 
general  denial  is  overthrown  by  other  state- 
ments in  the  answer.  Cobe  v.  Cougiuin 
Hardware  Co.  31:  1126,  112  Pac.  115,  83 
Kan.  522. 

66.  A  motion  by  plaintiffs  for  judgment 
on  the  pleadings  is  properly  sustained  in  an 
action  for  con.missions  earned  as  real  estate 
brokers,  where  the  essential  avern:>ents  of 
the  petition  are  the  contract  of  employment 
and  a  full  compliance  with  its  terms,  and 
the  answer,  after  a  general  denial,  definite- 
ly recognizes  the  procurement  of  a  pur- 
chaser by  the  plaintiffs  for  the  land  in  ques- 
tion, and  an  acceptance  of  the  purchaser  by 
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the  landowner,  and  discloses,  further,  the 
execution  of  a  binding,  valid,  and  enforce- 
able contract  of  sale  between  the  two,  and 
an  agreement  to  compensate  the  brokers  in 
accordance  with  the  terms  of  the  contract 
of  sale.  Yoder  v.  Randol,  3:  576,  83  Pac. 
537,  16  Okla.  308. 

67.  A  motion  for  judgment  on  the  plead- 
ings in  an  action  for  libel  should  not  be 
granted  where  a  justification  substantially 
less  broad  than  the  charge  was  pleaded  as  a 
defense,  or  the  truth  was  pleaded  in  a  sense 
different  from  that  reasonably  laid  down  in 
the  innuendo.  Tawney  v.  Simonson,  Whit- 
comb,  &  Hurlev  Co.  27:  1035,  124  N.  W.  229, 
1"09  Minn.  34L 

68.  A  motion  for  judgment  on  the  plead- 
ings should  not  be  granted  in  an  action  for 
libel  predicated  on  an  alleged  malicious  pub- 
lished charge  that  a  certain  member  of  Con- 
gress had  proved  a  falsifier  of  public  docu- 
ments by  his  misquoting  of  facts  contained 
in  a  letter  of  an  official  nature,  where  quali- 
fied privilege  is  pleaded  as  a  defense,  since 
as  the  privilege  is  not  a  defense  to  malicious 
libel,  the  defense  is  not  as  broad  as  the 
charge.  Tawney  v.  Simonson,  Whitcomb,  & 
Hurley  Co.  27:  1035,  124  N,  W.  229,  109 
Minn.  341. 

69.  A  motion  for  judgment  on  the  plead- 
ings should  not  be  granted  in  an  action  for 
libel  predicated  on  a  published  charge  that 
a  certain  member  of  Congress  had  proved  a 
falsifier  of  public  documents  by  his  mis- 
quoting of  acts  contained  in  a  letter  of  an 
official  nature,  where  the  defense  is  truth, 
and  the  plaintiff's  "misquoting"  statement 
as  set  forth  in  the  answer  did  not  purport 
to  be  a  quotation  from  the  letter,  but  was  a 
statement  of  its  effect,  as  in  such  case  the 
defense  of  truth  as  to  misquotation  is  not 
made  out  as  a  matter  of  law  on  the  face  of 
the  pleadings.  Tawney  v.  Simonson,  Whit- 
comb, &  Hurley  Co.  27:  1035,  124  N.  W.  229, 
109  Minn.  341. 

I.  Relief  under  pleadings. 

(See   also   same   heading   in  Digest   L.R.A. 
1-70.) 

Estoppel    by    pleading,    see   Estoppel,    III. 

j,  3. 
Evidence    admissible    under    pleading,    see 

Evidence,  XIII.  a. 
Conformity    of    judgment   to    pleading,    see 

Judgment,  I.  e,  3. 
See  also  infra,  204.  '  'i 

70.  The  facts  alleged,  and  not  the  form 
of  prayer  for  judgment,  determines  the 
nature  of  the  relief  to  be  granted.  Herring 
V.  Cumberland  Lumber  Co.  42:  64,  74  S.  E. 
1011,  159  N.  C.  382. 

71.  The  court  is  not  bound  to  suggest 
a  method  by  which  one  charged  with  un- 
fair business  competition  in  making  unlaw- 
ful use  of  a  tradename  may  be  permitted 
to  continue  the  use  of  such  name,  where  no 
such  issue  is  presented  by  the  pleadings. 
Dyment  v.  Lewis,  26:  73,  123  N.  W.  244, 
144  Iowa,  509. 
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72.  The  interest  of  the  wife  of  one  of  the 
defendants  to  a  suit  to  rescind  a  purchase 
of  real  estate  and  recover  back  purcliase 
money  paid,  against  whom  no  relief  is 
sought  by  complainant's  pleadings,  cannot 
be  subjected  to  complainant's  demands,  al- 
though she  has  been  brought  into  tlie  case 
by  a  cross  bill  filed  for  a  partition  of  in- 
terests in  the  property,  to  which  she  has 
filed  an  answer.  Ft.  Jefferson  Improv.  Co. 
V.  Dupoyster,  2:  263,  66  S.  W.  1048,  112  Ky. 
7'J2. 

.  73.  In  a  proceeding  by  a  landlord  to  re- 
cover possession  of  the  leasehold,  alleged 
to  be  wrongfully  withheld,  the  court  can- 
not, upon  discovering  tliat  lie  is  entitled  to 
only  an  undivided  interest  in  the  building 
on  the  property,  proceed  to  partition  the 
joint  property.  Miller  v.  Johnson,  48:  294, 
134  Pac.  1017,  43  Utah,  468. 

74.  The  plaintiff  cannot  rely  on  aver- 
ments of  the  answer  put  in  issue  by  his  re- 
ply to  support  a  judgment  in  his  favor. 
Joseph  v.  Catron,  1:  1120,  81  Pac.  439,  13 
N.  M.  202. 

Prayer  for  relief. 

Sustaining  judgment  purporting  to  be  for 
i;,M   recovery    of    attorney's    fee    on    theory 
that  fee  was  allowed  as  punitive  dam- 
i  .    ages,  see  Appeal  and  Ekkor,  726. 

75.  The  prayer  of  a  complaint  may  be 
disregarded,  and  the  relief  afforded  which 
the  complaint  justifies.  Meyer  v.  San  Fran- 
cisco, 10:  no,  88  Pac.  722,  150  Cal.  131. 

76.  One  seeking  reduction  of  a  tax  as- 
sessment cannot  ask  for  a  greater  reduction 
than  that  prayed  for  in  his  petition.  New 
England  Mut.  L.  Ins.  Co.  v.  Board  of  As- 
sessors, 26:  1 120,  47  So.  27,  121  La.  1067. 

77.  A  prayer  for  general  relief  in  an 
action  to  enforce  a  contract  to  repurchase 
tlie  interest  of  a  conditional  vendee,  and  a 
vendor's  lien  for  the  purchase  money,  is 
sufficient  to  authorize  foreclosure  of  the 
lien,  without  a  special  prayer  for  such  re- 
lief. Rogers  Development  Co.  v.  Southern 
California  Real  Estate  Invest.  Co.  35:  543, 
115  Pac.  934,  159  Cal.  735. 
Coxitract9« 

78.  The  admission  in  a  complaint  to  re- 
cover damages  for  breach  of  several  agree- 
ments for  the  sale  and  delivery  of  hop  crops 
for  a  series  of  years,  of.  the  receipt  of  a  cer- 
tain quantity  of  hops  to  be  applied  upon  the 
contract  for  a  certain  year,  does  not  pre- 
clude an  award  of  damages  for  total  failure 
to  deliver  that  year,  where,  in  accordance 
with  the  contention  of  the  seller,  the  court 
found  that  such  quantity  was  applied  to  the 
contract  of  another  year.  Mitau  v.  Roddan, 
6:  275,  84  Pac.  145,  149  Cal.  1. 

79.  Where  one  who-  has  furnished  sup- 
plies to  a  municipal  corporation  under  an 
invalid  contract  declares  upon  both  express 
and  implied  contracts,  the  court  should  not 
confine  his  recovery  to  the  express  contract, 
if  no  election  is  required  at  the  trial  and 
evidence  of  ■  reasonable  value  is  received 
without  objection.  Laird  Norton  Yards  v. 
Rochester,  41:  473,  134  N-.  W.  644,  117  Minn. 
114. 

80.  Upon  a  dispute  between  the  parties 
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as  to  whether  or  not  a  written  release  set 
up  in  defense  of  an  action  by  an  injured 
employee  contained  the  actual  agreement, 
the  court  may  determine  whether  or  not  it 
did  so,  and  enforce  the  contract  actually 
made,  although  no  request  for  reformation 
appears  in  the  pleadings.  Hornick  v.  Un- 
ion P.  U.  Co.  38:  826,  118  Pac.  60,  85  Kan. 
568. 

Insurance. 
See  also  Appkal  and  Error,  445. 

81.  The  return  of  the  premiums  paid 
cannot  be  secured  in  an  action  praying  dam- 
ages for  failure  to  make  a  loan  on  an  in- 
surance policy,  as  provided  in  the  contract, 
and  it  is  immaterial  that  the  complaint 
contains  language  indicating  an  intention 
on  plaintiff's  part  to  repudiate  the  contract, 
if  it  also  sliows  that  the  insurer  had  no 
such  intent.  Lewis  v.  New  York  L.  Ins. 
Co.  30:  1202,  181  Fed.  433,  104  C.  C.  A.  181. 
Negligence. 

82.  Under  a  declaration  seeking  to  hold 
a  carrier  liable  for  injuries  because  of  care- 
less, negligent,  and  reckless  operation  of 
its  car  in  approaching  and  rounding  a 
curve,  a  recovery  cannot  be  allowed  for  de- 
fect in  the  car,  or  failure  to  inspect.  Le- 
may  v.  Springfield  Street  R.  Co.  37:  43,  96 
N.  E.  79,  210  Mass.  63. 

83.  A  recovery  against  a  railroad  com- 
pany for  injury  to  a  person  on  its  train 
will  not  be  refused  because  the  complaint 
was  based  on  the  theory  that  he  was  a  pas- 
senger for  hire,  while  the  trial  court  held 
that  he  was  a  gratuitous  passenger,  and 
submitted  to  the  jury  the  question  of  the 
liability  of  the  carrier  to  him  as  such,  if  a 
recovery  was  proper  under  the  circumstan- 
ces of  the  case,  even  though  he  was  a  gra- 
tuitous passenger.  John  v.  Northern  P.  R. 
Co.  32:  85,  111  Pac.  632,  42  Mont.  18. 
Fraud. 

See  infra,  198,  199,  203,  381-389. 
Damages. 

84.  Damages  for  loss  caused  by  the  sale 
at  a  sound  price  of  cattle  infected  with 
Texas  fever  ticks  do  not  include  damages 
for  mental  annoyance,  where  there  is  nei- 
ther allegation  nor  proof  of  such  damage. 
Puis  v.  Hornbeck,  29:  202,  103  Pac.  665,  24 
Okla.  288. 

m.  Admissions, 

(See   also    same   heading   in   Digest   L.R.A. 

1-10.) 

Admissions  by  demurrer,  see  infra,  VII.  e. 

Evidence  of  admissions  in  .pleading,  see  Evi- 
dence, 1261-1265. 

Admission  in  pleading  by  city  as  waiver 
of  requirements  as  to  notice  of  claim, 
see  Municipal  Cokporatioxs,  483. 

See  also  supra,   78. 

85.  An  allegation  in  a  bill,  which,  by 
reason  of  its  vagueness  and  uncertainty, 
fails  to  show  materiality  of  its  subject- 
matter,  need  not  be  answered.  Burkheimer 
V.  National  Mut.  Bldg.  &  L.  Asso.  4:  1047, 
53  S.  E.  372,  59  W.  Va.  209. 
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80  The  express  admission,  in  the  answer, 
of  a  date  set  out  in  the  complaint,  will  war- 
rant the  court  in  taking  the  admission  as 
settling  the  fact  for  all  purposes  connected 
with  the  trial.  Leathers  v.  Blackwell's  Dur- 
ham Tobacco  Co.  9:  349,  57  S.  E.  11,  144  N. 
C.  330. 

87.  A  denial  of  the  validity  of  an  instru- 
ment sued  on,  agreeing  to  pay  a  specified 
amount  upon  the  confirmation  by  Congress 
of  a  specified  land  grant,  on  the  ground  that 
such  land  grant  had  never  been  confirmed 
by  Congress,  is  not  an  admission  of  a  valu- 
able consideration  for  such  instrument. 
Joseph  V.  Catron,  i:  1120,  81  Pac.  439,  13 
N.  M.  202. 

88.  A  joint  taking  of  property  is  not  ad- 
mitted by  the  answer  in  an  action  for  con- 
version, the  complaint  in  which  alleged  that 
defendants  took  the  ^oods,  which  answer 
denies  that  defend:;  iits,  or  any  of  them,  took 
the  goods,  and  in  an  affirmative  defense  sets 
forth  separate  levies  of  se.eral  writs  in 
favor  of  the  several  defendants,  which  were 
levied  at  different  times.  Livesnv  v.  First 
Nat.  Bank,  6:  598,  86  Pac.  102,  36  Colo.  52G. 

89.  Failure  to  deny  the  execution  of  an 
administrator's  deed  under  oath  does  not  ad- 
mit the  validity  of  the  proceedings  upon 
which  it  is  based.  O'Keefe  v.  Behrens, 
8:  354,  85  Pac.  555,  73  Kan.  469. 

n.  Amendments. 

(See   also   same   heading   in   Digest   L.R.A. 

J -70.) 

Demurrer  to  amended  petition,  see  infra, 
587. 

Effect  of  amendment  as  abandonment  of 
original  cause  of  action,  see  Action 
OB  Suit,  132. 

Appeal  from  order  allowing  amendment,  see 
Appeal  and   Erkor,   4,   16,   32. 

Review  of  order  denying  motion  to  amend, 
see  Appeal  and  Error,  507. 

Suggested  amendment  as  necessary  part  of 
record  on  appeal,  see  Appeal  and  Er- 
ror, 165. 

Appellate  court  treating  pleadings  as 
amended,  see  Appeal  and  Error,  408. 

Amendments  on  appeal,  see  Appeal  and 
Error,  430. 

Presumption  as  to,  on  appeal,  see  Appeal 
AND  Error,  445. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,  586-598. 

Objecting  to,  for  first  time  on  appeal,  see 
Appeal  and  Error,  761. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  1072-1078. 

Order  for,  by  appellate  court,  see  Appeal 
AND  Error,  1586. 

Remanding  cause  with  permission  to  amend, 
see  Appeal  and  Error,  1614. 

Departure  in,  see  Appeal  and  Error,  166. 

Right  to  continuance  on  allowing  amend- 
ment, see  Continuance  and  Adjourn- 
ment, 1-3. 

Effect  of  amending  declaration  on  admissi- 
bility of  deposition  in  evidence,  see 
Depositions,  18,  ] 9. 

Digest  1-52  I..R.A.(N.S.) 


Admissibility  of  original  petition  in  evi- 
dence after  amendment,  see  Evidence, 
1263. 

Amendment  of  indictment,  information,  or 
criminal  complaint,  see  Indictment, 
etc.,   II.   f. 

In  injunction  suit,  see  Injunction,  320. 

Amendment  to  correct  misdescription  of 
party,  see  Judgment,  22. 

As  afl"ecting  limitation  of  actions,  see  Lim- 
itation OF  Actions,  289-305. 

Of  writ  of  mandamus,  see  Mandamus,  116, 
117. 

Effect  of,  on  right  to  withdraw  money  paid 
into  court,  see  Money  in  Court,  1. 

Of  petition  for  new  trial,  see  New  Trial, 
81. 

Effect  of  attempt  to  amend  cause  of  action 
on  which  attachment  issues,  as  releas- 
ing surety  on  bond,  see  Principal  and 
Surety,  32. 

Comment  by  counsel  upon  time  when  amend- 
ment was  made,  see  Trial,  63. 

Right  of  counsel  to  comment  on  abandoned 
issues  after  amendment,  see  Trial,  70. 

See  also  supra,  51;  infra,  128,  258,  607, 
612. 

90.  In  the  absence  of  an  answer,  a  peti- 
tion may  be  amended  without  leave.  Jen- 
kins V.  Hawkeye  Commercial  Men's  Asso. 
30:  1181,  124  N.  W.  199,  147  Iowa,  113. 
What  amendments  alloAvable  general- 
ly. 

Right  to  amend  statement  of  lien  of  sub- 
contractor or  materialman,  see  Me- 
chanic's Lien,  99. 

91.  It  is  not  error  to  permit  an  amend- 
ment at  the  trial  of  a  complaint,  which 
brings  about  no  radical  change  of  issues, 
without  granting  a  continuance,  and  to 
limit  the  costs  to  be  paid  by  the  plaintiff 
as  a  condition  to  receiving  the  relief  de- 
manded. Rahles  v.  J.  Thompson  &  Sons 
Mfg.  Co.  23  :296,  118  N.  W.  350,  119  N. 
W.  289,   137   Wis.   506. 

92.  An  action  at  law  may  by  amendment 
be  converted  into  an  equitable  proceeding. 
McGregor  v.  Fitzpatrick,  25:  50,  65  S.  E. 
859,  133  Ga.  332. 

93.  An  amendment  of  a  bill  to  enjoin  in-' 
terference  with  another's  business,  so  as  to 
show  threats  to  continue  the  unlawful  acts, 
is  permissible  as  being  a  matter  of  form. 
Evenson  v.  Spaulding,  9:  904,  150  Fed.  517, 
82  C.  C.  A.  263. 

94.  Failure  to  plead  readiness  and  will- 
ingness to  perform  will  not  cause  a  court 
of  equity  to  dismiss  a  bill  for  specific  per- 
formance of  a  contract  to  convey  real  es- 
tate, without  an  opportunity  to  the  com- 
plainant to  move  for  leave  to  amend  his  bill 
in  that  respect,  if  a  case  for  specific  per- 
formance is  made  out.  Wilkins  v.  Somer- 
ville,  11:  1183,  66  Atl.  893,  80  Vt.  48. 

95.  A  complaint  in  an  action  of  forcible 
entry  and  detainer  which  alleges  an  "un- 
lawful entry"  may  be  properly  amended  so 
as  to  aver  an  "unlawful  and  forcible  entry.'* 
Wilson  V.  Campbell,  8:  426,  88  Pac.  548, 
75  Kan.  159. 

96.  A   complaint   in   condemnation  pro- 
139  ci, >*>. A.A-I  S*»— i   ja»;4iti 
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ceedings  may  be  amended  by  leave  of  court 
after  the  appraisement  has  been  tiled,  to 
make  the  description  of  the  real  estate 
therein  correspond  with  the  description  in 
the  appraisement.  McClarren  v.  Jefferson 
School  Twp.  13:417,  82  N.  E.  73, 169  Ind.  140. 

97.  A  bill  to  redeem  from  a  mortgage 
upon  allegation  of  a  tf>nder  of  the  amount 
due  may,  after  the  expiration  of  the  time 
allowed  for  redemption,  be  amended  so  as 
to  charge  failure  of  the  mortgagee  to  ren- 
der a  true  account  of  the  amount  due  as 
required  by  statute,  if  the  evidence  estab- 
lishes such  failure.  Miller  v.  Ward,  49: 
122,  88  Atl.  400,   111  Me.   134. 

98.  Allegations  of  damages  may  not  be 
so  wholly  irrelevant  as  to  be  amenable  to  a 
motion  to  strike,  and  yet  be  subject  to  com- 
pulsory amendment.  Williams  v.  Atlantic 
Coast  Line  R.  Co.  24:  134,  48  So.  209,  56 
Fla.  735. 

99.  An  amendment  of  a  declaration  to 
recover  damages  for  unlawful  entry  of  plain- 
tiff's house,  so  as  to  show  aggravating  acts 
and  sayings  of  the  defendants  after  the  un- 
lawful entry,  is  permissible  as  a  basis  for 
the  recovery  of  punitive  damages.  Sheftall 
v.  Zipperer,  27:442,  66  S.  E.  253,  133  Ga. 
488. 

100.  A  petition  which  alleges  the  death  of 
the  plaintiff's  husband  to  have  been  caused 
in  another  state  by  the  negligence  of  the  de- 
fendant, but  fails  to  add  that  a  statute  of 
that  state  authorizes  a  recovery  under  the 
facts  pleaded,  may  be  amended  by  setting 
out  the  existence  of  such  a  statute,  even 
after  the  expiration  of  the  time  within 
which  an  action  thereunder  is  allowed  to  l)e 
brought.  Cunningham  v.  Patterson,  48: 
506,  132  Pac.  198,  89  Kan.  684. 

101.  A  motion  to  dismiss  an  action  against 
a  consolidated  corporation  for  a  lia- 
bility which  arose  against  one  of  the  con- 
stituent companies  before  the  consolidation 
cannot  prevail  because  the  name  of  the 
original  defendant  was  necessary  and  not 
used  in  the  cause,  since  the  defect  might 
have  been  cured  by  amendment.  Southern 
Steel  Co.  v.  Hopkins,  20:  848,  47  So.  274, 
157  Ala.  175. 

Nevr  cause  of  action. 

Effect  of  amendment  changing  form  of  ac- 
tion on  running  of  limitations,  see  Lim- 
itation  OF    AcTioxs,   289-305. 

See  also  infra,  124. 

102.  One  against  whom  a  verdict  has  been 
rendered  cannot  demand  a  new  trial  upon 
an  amended  complaint  setting  up  a  ma- 
terially different  theory  for  recovery.  Thys- 
sen  V.  Davenport  Ice  &  Cold  Storage  Co. 
13:  572,  112  N.  W.  177:  134  Iowa,  749. 

103.  The  declaration  in  an  action  to  re- 
cover for  services  rendered  under  a  contract 
for  labor  cannot  be  amended  so  as  to  claim 
damages  for  a  wrongful  discharge  from  the 
service.  Derosia  v.  Firland,  28:  577,  76  Atl. 
153,  83  Vt.  372. 

104.  An  amendment  adding  additional 
grounds  for  damages  in  an  action  for  inter- 
ference with  bodies  in  a  burial  lot  does  not 
state  a  new  cause  of  action.  Anderson  v. 
Acheson,  9:  217,  110  N.  W.  335, 132  Iowa,  744, 
Digest  1-52  Ii.R.A.(NJ5.) 


105.  A  departure  arises  where  a  com- 
plaint charging  liability  of  a  railroad  com- 
pany to  an  employee  for  injuries  caused  by 
the  use  of  couplers  not  of  the  ordinary  type 
is  amended  so  as  to  show  that  defendant 
was  engaged  in  interstate  commerce,  and 
did  not  use  the  couplers  required  by  the  act 
of  Congress.  Allen  v.  Tuscarora  Valley 
R.  Co.  30:  1096,  78  Atl.  34,  229  Pa.  97. 

106.  A  common-law  action  for  a  personal 
injury  resulting  in  death  cannot  be  amended 
so  as  to  account  upon  the  right  given  by 
statute  to  recover,  for  the  benefit  of  the 
widow  and  next  of  kin,  the  damages  re- 
sulting to  them  from  the  death.  Anderson 
V.  Wetter,  15:  1003,  69  Atl.  105,  103  Me. 
257.  (Annotated) 

107.  An  amendment  to  a  count  in  a  com- 
plaint alleging  wrongful  ejection  from  a 
street  car,  which  sets  up  error  in  the  prep- 
aration of  a  transfer  so  that  it  could  not 
be  used,  and  resulted  in  plaintiff's  ejection 
from  the  car,  is  not  such  a  departure  as 
to  require  its  rejection.  Montgomery  Trac- 
tion Co.  V.  Fitzpatrick,  9:  851,  43  So.  130, 
149  Ala.  511. 

108.  An  amendment  of  a  complaint  to  es- 
tablish an  interest  in  a  mining  claim  is  not 
a  departure  because  it  designates  the  inter- 
est for  the  first  time  as  that  of  a  coten- 
ant.  Davidson  v.  Eraser,  4:  1126,  84  Pac. 
695,  36  Colo.  1. 

109.  An  amendment  of  a  complaint  to  es- 
tablish an  interest  in  a  mining  claim  is  not 
objectionable  because  limited  to  the  ground 
embraced  in  a  conflict  between  two  claims, 
whereas  the  original  embraced  the  part 
which  did  not  conflict,  notwithstanding  the 
averments  are  appropriate  to  support  an  ad- 
verse between  hostile  claims,  whereas  plain- 
tiff relies  on  having  been  excluded  from  an 
interest  in  the  premises  as  a  cotenant. 
Davidson  v.  Fraser,  4:  1126,  84  Pac.  695,  38 
Colo.   1. 

110.  No  departure  in  a  suit  to  quiet  title 
to  real  estate  is  effected  by  an  amendment 
seeking  to  estop  defendant  from  question- 
ing plaintiff's  title  on  the  ground  that  a 
deed  in  plaintiff's  chain  of  title  had  never 
been  delivered,  for  the  reason  that  defend- 
ant claiming  under  the  grantor  in  the  un- 
delivered deed  had  taken  no  steps  to  cancel 
the  record  of  it,  although  the  bill  proceed- 
ed merely  on  the  statutory  grounds  for  such 
action.  Alabama  Coal  &  C.  Co.  v.  Gulf  Coal 
&  C.  Co.  7:  712,  40  So.  397,  145  Ala.  228. 
On  the  trial. 

See   also   supra,   91. 

111.  An  amendment  to  the  complaint 
should  be  allowed  to  conform  to  the  proofs, 
where  the  evidence  was  not  admissible  under 
the  pleading  in  its  original  form.  Eiermann 
V.  Milwaukee,  27:  1085,  126  N.  W.  53,  142 
Wis.  606. 

112.  The  trial  court  may  properly  allow 
an  amended  bill  to  be  filed,  after  the  evi- 
dence taken  has  developed  a  state  of  facts 
variant  from  those  set  up  in  the  original 
bill,  but  not  constituting  a  departure,  as  de- 
fined by  the  courts,  nor  a  new  cause  of 
action.  Flovd  v.  Duffy,  33:  883,  69  S.  E,  993, 
68  W.  Va.  339. 
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113.  Under  the  rule  that  pleadings  may- 
be amended  to  conform  to  the  proof,  amend- 
ment of  a  complaint  should  not  be  permitted 
merely  to  state  a  cause  of  action,  where 
there  is  no  evidence  to  sustain  the  amend- 
ment. Illinois  C.  R.  Co.  v.  Doherty,  47:  31, 
155  S.  VV.  1119,  153  Ky.  363. 

114.  It  is  not  error  to  permit  an  amend- 
ment of  a  complaint  for  the  amount  due  on 
a  fire  insurance  policy,  whicli  claimed  the 
amount  fixed  by  adjusters,  which  deducted 
salvage,  so  as  to  make  claim  for  a  total 
loss,  as  shown  by  the  evidence,  where  there 
is  nothing  to  show  that  the  insurers  were 
thereby  put  to  a  disadvantage.  Clute  v. 
Clintonville  Mut.  F.  Ins.  Co.  32:  240,  129 
N.   W.   661,   144   Wis.   638. 

115.  The  Federal  court  may,  after  the 
conclusion  of  the  evidence,  permit  the 
amendment  of  a  declaration  in  an  action 
to  recover  damages  for  negligent  injuries, 
80  as  to  charge  negligent  maintenance  of 
a  dangerous  condition  as  sliown  by  the  evi- 
dence, rather  than  dangerous  creation  of 
it.  Snare  &  Triest  Co.  v.  Friedman,  40: 
367,  169  Fed.  1,  94  C.  C.  A.  369. 

116.  The  court  may  permit  amendment  of 
a  complaint  charging  a  dealer  with  liability 
for  injury  to  a  cu.stomer  through  defects 
in  the  article  purchased,  on  the  theory  that 
he  was  a  manufacturer,  so  as  to  charge 
him  merely  as  seller,  with  notice  of  the 
defects,  after  tlie  parties  have  rested,  if  it 
guards  against  defendant  being  put  to  a 
disadvantage  or  denied  opportunity  for  a 
full  defense  under  the  amendment.  Gerkin 
T.  Brown  &  Sehler  Co.  48:  224,  143  N.  W. 
48,  177  Mich.  45. 

117.  In  an  action  for  damages  for  breach 
of  a  contract  usurious  on  its  face,  in  which 
the  plea  is  the  general  issue,  the  court  may 
permit  the  plea  to  be  amended  so  as  to  set 
up  usury,  upon  an  application  made  after 
plaintiff"  has  closed  his  case;  and  if  the 
court  considers  such  defense  and  bases  de- 
cision upon  it,  the  mere  fact  tliat  the  no- 
tice of  amendment  is  not  actually  filed  un- 
til after  the  decision  is  rendered  does  not 
require  reversal.  Stirling  v.  Gogebic  Lum- 
ber Co.  35:  1 106,  131  N.  W.  109,  165  Mich. 
498. 

118.  An  unverified  plea  of  non  est  factum 
filed  at  the  appearance  term  may  be  amend- 
ed at  the  trial  by  allowing  the  defendant 
to  swear  to  its  averments.  Fatten  v.  Bank 
of  La  Fayette,  5:  592,  53  S.  E.  664,  124  Ga. 
965. 

After  demurrer. 

Eight  to  amend  after  judgment  sustaining 

demurrer   to   plea   because    insufficient, 

see  Judgment,  102. 
See  also  infra,  651,  657-659. 

119.  It  is  proper  at  the  trial  term  to  al- 
low an  amendment  to  a  plea  to  meet  objec- 
tions which  have  been  pointed  out  by  spe- 
cial demurrer.  Patton  v.  Bank  of  La  Fay- 
ette, 5:  592,  53  S.  E.  664,  124  Ga.  965. 
After  verdict,  trial,  or  judgment. 
Appeal     from     order     allowing    amendment 

after    judgment    to    show    jurisdiction, 
see  Appeal  and  Error,  4,  32. 
nicest  1-52  I<.R.A.(N.S.) 


I  Review  of  order  denying  motion  to  amend 
I  after  judgment,  see  Appeal  and  Error, 

507. 
•  Adding  amendment  after  case  is  remanded 

for  new  trial,  see  Appeal  and  Error, 

1645. 
Amendment  after  reversal  of  judgment,  see 
'  Appeal  and  Error,  1645,  1649. 

j  After  judgment  sustaining  demurrer  to  plea, 
I  see  Judgment,  102. 

See  also  infra,  126. 

120.  In  an  action  of  conversion  against 
an  officer  who  lias  seized  goods,  where  tes- 
timony tending  to  show  justification  of  a 
judgment  and  execution,  under  an  answer 
amounting  merely  to  a  general  denial,  is 
promptly  objected  to  when  offered  and  ex- 
ceptions preserved,  the  pleadings  cannot 
after  the  trial  be  amended  to  conform  to 
the  proof  introduced,  nor  does  the  allow- 
ance thereafter  of  the  service  and  filing  of 
an  amended  answer  pleading  such  justifi- 
cation operate  to  avail  the  defendant,  where 
no  proof  is  thereafter  offered  in  support  of 
such  amended  answer.  MacLaren  v.  Kra- 
mar,  50:  714,  144  N.  W.  Sfl,  26  N.  D.  244. 

121.  Liberality  in  allowing  amendments 
to  pleadings  is  greatest  in  the  early  stages 
of  a  lawsuit,  decreases  as  it  progresses,  and 
changes  to  a  strictness  ordinarily  amounting 
to  a  prohibition  after  the  matters  litigated 
have  received  the  normally  final  sanction  of 
an  adjudication  by  the  trial  court,  affirmed 
on  appeal  by  the  court  of  last  resort.  Todd 
v.  Bettingen,  18:  263,  113  N.  W.  906,  102 
Minn.  260. 

122.  Where  no  extraordinary  or  excep- 
tional features  appear  to  take  a  case  out  of 
the  ordinary  course,  it  is  not  within  any 
exception  to  the  normal  rule  prohibiting  an 
amendment  to  the  pleadings  after  judgment 
and  affirmance  on  appeal.  Todd  v.  Bet- 
tingen, 18:  263,  113  N.  W.  906,  102  Minn. 
260. 

123.  Amendments  to  pleadings  after  judg- 
ment and  affirmance  should  be  allowed  only 
when  the  proposed  amendment  sets  forth 
clearly  and  distinctly  a  basis  for  relief 
which  has  not  before  been  presented  for 
judicial  determination.  Todd  v.  Bettingen, 
18:  263,  113  N.  W.  906,  102  Minn.  260. 

(Annotated) 

124.  A  statute  authorizing  amendments 
before  trial  which  do  not  change  the  cause 
of  action  will  not  cover  an  amendment  after 
judgment  to  insert  facts  necessary  to  con- 
fer jurisdiction.  Holton  v.  Holton,  48:  779, 
129  Pac.  532,  64  Or.  290. 

As  to  parties. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,  589. 

125.  In  an  action  upon  a  judgment  recov- 
ered by  members  of  a  partnership,  the 
names  of  deceased  partners  may  be  stricken 
out  on  motion  of  plaintiffs.  Sweetser  v. 
Fox,  47:  145,  134  Pac.  599,  43  Utah,  40. 
Affecting    jurisdiction. 

126.  A  decree  of  divorce  upon  a  com- 
plaint which  fails  to  state  the  residence 
required  by  statute,  to  confer  jurisdiction, 
cannot  be  supported  by  an  amendment  al- 
leging the  necessary   residence.      Holton   v. 
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Holton,   48:  779,    129  Pac.   532,   64  Or.  290. 

( Annotated ) 

Terms.  , 

See   supra,   91. 

Striking    ont. 

Effect  of  failure  to  move  to  strike  out 
amended  petition  on  right  of  appellate 
court  to  consider  original  petition,  see 
Appeal  and  Error,  166. 

o.  Supplemental  pleading. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Necessity  that  motion  to  file  supplemental 
pleading  be  in  writing,  see  Motions 
AND  Orders,   4. 

In  nature  of  bill  of  review,  see  Review,  8. 
9. 

127.  The  action  of  tlie  court  in  permitting 
a  supplemental  pleading  to  be  filed  is  not 
erroneous  where  no  new  parties  are  made  by 
it  and  no  objection  is  interposed  to  it  at 
the  time.  Brown  v.  Cresap,  9:  997,  56  S.  E. 
603,  61  W.  Va.  3*5. 

128.  An  order  authorizing  a  supplemental 
bill  instead  of  an  amended  bill  in  a  suit 
for  an  accounting  of  the  transactions  of  an 
executor,  for  the  purpose  of  determining 
the  liability  of  a  coexecutor,  is  not  subject 
to  collateral  attack.  Cheever  v.  Ellis,  11: 
296,   108  N.   W.   390,   144  Mich.  477. 

129.  In  equitable  proceedings  any  events 
occurring  after  their  institution  may  be 
pleaded  and  proved,  which  go  to  show 
where  the  equity  of  the  case  lies  at  the 
time  of  final  hearing.  Duessel  v.  Proch, 
3:  854,  CA  Atl.   152,  78  Conn.  343. 

130.  Under  a  statute  permitting  supple- 
mental pleadings  showing  facts  which  oc- 
curred after  the  former  pleadings  were  filed, 
a  supplemental  complaint  may  be  filed  in 
an  action  asking  damages  for  injuries 
caused  by  reconstruction  of  a  railroad  track 
which  sets  up  contintiation  of  the  same 
wrongs  charged  in  the  original  complaint 
until  completion  of  the  work.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Hadley,  45:  796,  101 
N.  E.  473,  179  Ind.  429. 

131.  One  of  several  accommodation  mak- 
ers of  a  note  who  wishes  to  take  advantage 
of  the  entry  of  a  judgment  by  default 
against  a  comaker  after  the  joining  of  issue 
in  a  proceeding  against  himself,  must  file  a 
plea  setting  up  such  fact  under  a  statute 
permitting  a  defendant  to  make  a  supple- 
mental answer  or  reply  alleging  facts  ma- 
terial to  the  cause  occurring  after  the 
former  answer  or  reply.  Noble  v.  Beeman- 
Spaulding-Woodward  Co.  46:  i62>  131  Pac. 
1007,  65  Or.  95. 

p.  Time  for  pi^esenting ;  filing  after 
defatilt. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

'•  132.'  A  defendant  has  a  right  to  file  his 
answer  at  any  time  before  final  hearing, 
but  he  cannot  delay  the  hearing,  unless. 
Digest  1-52  I^R.A.(N.S.) 


by  affidavit  filed,  good  cause  can  be  shown 
therefor.  Augir  v.  Warder,  33:  69,  70  S. 
E.   719,  68  W.  Va.  752. 

133.  A  plea  of  the  statute  of  limitations, 
presented  when  the  limitation  period  has 
expired,  in  a  suit  by  a  foreign  corporation 
which  has  not  complied  with  the  require- 
ments of  a  statute  forbidding  it  to  pros- 
ecute suit  until  it  has  so  complied,  is  in 
ample  time,  althougii  the  suit  was  com- 
menced some  time  before.  Western  Elec- 
trical Co.  V,  Pickett,  38:  702,  118  Pac.  988, 
51    Colo.   415. 

Extension  of  time. 

134.  Additional  time  to  answer  will  be 
given  on  vacating  a  judgment  improperly 
entered  by  default  without  assessment  of 
damages,  on  notice  to  defendant,  in  a  case 
where  such  assessment  and  notice  were  re- 
quired, where  the  failure  to  answer  was  due 
to  the  inadvertence  and  mistake  of  defend- 
ant's attorney.  Naderhoff  v.  George  Benz 
&  Sons,  47:  853,  141  N.  W.  501,  25  N.  D, 
165. 

1.'55.  Pendency  of  a  motion  by  defendant 
to  require  security  for  costs  from  a  non- 
resident plaintiff,  which  is  undisposed  of  at 
the  expiration  of  the  thirty  days  allowed  by 
N.  D.  Codes  1905,  §  6853,  for  answering  or 
demurring,  does  not  of  itself  extend  the 
time  allowed  for  answering  or  demurring, 
as  the  right  to  such  security  ceases  on  the 
expiration  of  the  time  to  answer,  without 
answer  or  demurrer.  Naderhoff  v.  George 
Benz  &  Sons,  47:  853,  141  N.  W.  501,  25  N. 
D.  165.  (Annotated) 

q.  Surplusage. 

(Se:    also   same   heading   in   Digest   L.R.A. 
1-70.) 

Reversible  error  in  ruling  as  to,  see  Appeal 

AND  Error,  1079. 
In  indictment,  see  Indictment,  etc.,  16-19. 
See  also,  infra,  178,  358,  585. 

136.  An  untrue  claim  in  an  innuendo  in 
a  complaint  for  libel  may  be  rejeqted  as 
surplusage  if  the  words  themselves  are  ca- 
pable of  a  libelous  meaning.  Scofield  v. 
Milwaukee  Free  Press  Co.  2:  691,  105  N.  W. 
227,  126  Wis.  81. 

137.  A  reference  to  the  statute  in  an  ac- 
tion brought  by  a  woman  to  recover  the 
statutory  damages  for  her  own  seduction 
cannot  be  treated  as  surplusage.  Velthouse 
V.  Alderink,  18:  587,  117  N.  W.  76,  153  Mich. 
217. 

138.  Where  facts  constituting  a  cause  of 
action  in  replevin  under  a  conditional-sale 
contract  are  fully  set  out  in  the  petition, 
and  are  followed  by  the  conclusions  of  the 
pleader  that  he  is  entitled  to  the  immediate 
possession  of  said  property,  and  has  a 
special  interest  and  ownership  therein  by 
reason  of  the  said  contract,  such  conclu- 
sions, if  erroneous,  may  be  disregarded  as 
surplusage.  Lawton  Pressed  Brick  &  Tile 
Co.  V.  Ross-Kellar  Triple  Pressure  Brick 
xMach.  Co.  49:  395,  124  Pac.  43,  33  Okla.  59. 

139.  Affirmative  defenses  incorporated  in 
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a  division  of  an  answer  with  denials  should 
be  stricken  therefrom  as  surplusage,  where 
they  are  separately  set  out  in  subsequent 
divisions.  McKay  v.  McCartiiv,  34:  911,  123 
N.   VV.   755,   146  Iowa,   546. 

140.  An  averment  in  a  petition  for  adop- 
tion of  a  child  that  it  is  the  child  of  a  sin- 
gle woman,  if  contrary  to  the  provisions  of 
the  statute  that  in  no  case  shall  illegitimacy 
be  averred  upon  the  record,  does  not  destroy 
the  jurisdiction  of  the  court,  since  such  aver- 
ment may  be  stricken  out.  Purinton  v. 
^amrock,  18:  926,  80  N.  E.  802,  195  Mass. 
187. 

Patents. 

141.  The  allegation  that  a  contract  to  pay 
royalties  on  patents  used  in  the  business 
of  a  corporation  is  a  cloud  on  its  tile  does 
not  defeat  the  jurisdiction  of  equity  to  can- 
cel the  contract  for  fraiul,  since  it  may  be 
treated  as  surplusage.  Fred  Macey  Co.  v. 
Macey,  5:  1036,  106  N.  VV.  722,  143  Mien. 
138. 

r.  Withdraxval. 

(See  alto  same  heading  in  Digest  L.R.A. 
1-10.) 

Who  may  complain  of  order  withdrawing 
issue,  see  Appeal  and  Error,  417. 

142.  A  defendant  cannot  be  required  to 
withdraw  an  answer  on  the  merits  in  order 
to  plead  a  former  suit  pending.  Cook  v. 
Ck)ok,  40:  83,  74  S.  E.  639,  159  N.  C.  46. 

a.  Striking  out. 

(See   also   same   heading   in   Digest   L.R.A. 

1-10.) 

Kaising  objection  to  pleading  by  motion  to 
strike,  see  infra,  582;  Appeal  and. Er- 
ror, 369. 

Of  part  of  claim,  see  Action  or  Suit,  119. 

Necessity  of  including  in  bill  of  exceptions 
rulings  on  motions  to  strike,  see  Appeal 
and  Error,   249. 

jReview  as  to,  on  appeal,  see  Appeal  and 
Error,  505,  594. 

Error  waived  or  cured  below,  see  Appeal 
and  Error,  818. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,   1079-1087. 

Striking  out  defense  in  divorce  suit  for 
failure  to  obey  order  as  to  payment  of 
alimony,  see  Constitutional  Law,  578. 

Effect  of  striking  out  party  to  work  dis- 
continuance, see  Dismissal  and  Dis- 
continuance,   13. 

In  injunction  suit,  see  Injunction,  320. 

Motion  to  strike  as  in  nature  of  demurrer, 
see  Motions  and  Orders,  1. 

Striking  out  answer  and  directing  verdict, 
see  Trial,   739. 

See  also  supra,  98,  infra,  647. 

143.  Pleading  affirmative  defenses  and  de- 
nials in  one  division  of  an  answer  is  not 
ground  for  striking  the  whole  division,  but 
the  remedy  is  by  motion  to  compel  defend- 
ant to  plead  the  several  defenses  separatelv 
Digest   1-52  I..R.A.(N.S.) 


or  to  elect  on  which  he  will  rely.     McKay 
v.    McCarthy,   34:  911,    123   N.    W.    755,    146 
Iowa,  546. 
Sti'iking   entire   pleading. 

144.  A  plea  of  estoppel  is  properly  strick- 
en from  an  answer  where  no  facts  are  al- 
leged in  support  of  it  except  such  as  might 
be  established  under  other  defenses  relied 
on,  and  the  plea  contains  nothing  to  show 
that  the  defendant  acted  to  his  prejudice 
upon  any  of  the  matters  relied  upon  to 
create  the  estoppel,  or  was  in  any  man- 
ner misled  thereby.  McGregor  v.  Oregon 
R.  &  Nav,  Co.  14:  668,  93  Pac.  465,  50  Or. 
527. 

Striking  part  of  pleading. 

Error  in  entertaining  motion  to  strike  out 
separate  defense,  see  Appeal  and  Er- 
ror, 1085. 

Denial  of  due  process  of  law  by,  see  Con- 
stitutional Law,    578. 

See   also   supra,   139,   140;    infra,   590,   627. 

145.  The  striking  out  of  parts  of  an  an- 
swer is  not  error  if  the  facts  stated  therein 
can  be  proved  under  the  allegations  remain- 
ing. State  ex  rel.  Gibson  v.  Richardson, 
8:  362,  85  Pac.  225,  48  Or.  309. 

146.  A  claim  for  damages  resulting  from 
a  breach  of  contract,  treating  it  as  of  force, 
should,  on  demurrer,  be  stricken  out  as  in- 
consistent with  previous  allegations  of  the 
declarations  setting  up  a  claim  for  an 
amount  paid  to  defendant  by  plaintiff  on 
the  ground  that  the  contract  had  been  re- 
scinded. Timmerman  v.  Stanley,  i:  379,  51 
S.  E.  760,  123  Ga.  850. 

147.  An  allegation  in  an  action  for  inter- 
ference with  a  right  ^f  way  founded  on 
grant,  to  the  effect  that  it  had  existed  for  a 
long  time  prior  to  the  grant,  for  certain 
named  purposes,  will  not  be  expunged,  al- 
though not  strictly  necessary  to  the  com- 
plaint, where  it  tends  more  fully  to  state 
the  claim.  Bitello  v.  Lipson,  16:  193,  69 
Atl.  21,  80  Conn.  497. 

148.  In  an  action  by  a  tenant  to  recover 
damages  for  the  obstruction  of  light  and  air 
which  he  had  derived  from  adjoining  prem- 
ises, averments  that  the  tenant  had  oc- 
cupied the  house  for  many  years,  and  was 
attached  to  it,  are  irrelevant  and  properly 
stricken  on  demurrer.  Darnell  v.  Colum- 
bus Show  Case  Co.  13:  333,  58  S.  E.  631,  129 
Ga.  62. 

149.  Allegations  of  a  complaint  for  per- 
sonal injuries  to  a  participant  in  a  race 
alleged  to  have  been  caused  by  the  presence 
of  a  dog  on  the  race  track  which  describe 
the  incidents  immediately  attending  the 
accident  are  proper  and  essential  and  can- 
not be  stricken  for  irrelevancy  or  immateri- 
ality. McClain  v.  Lewiston  Interstate  Fair 
&  R.  Asso.  25:  691,  104  Pac.  1015,  17  Idaho, 
63. 

150.  Allegations  of  a  complaint  for  per- 
sonal injuries  to  a  participant  in  a  race 
caused  by  the  presence  of  a  dog  on  the  race 
track  which  show  the  relationship  of  defend- 
ants to  tlie  dog,  that  they  took  the  dog  upon 
the  track,  that  they  were  notified  of  a  gen- 
eral ground  rule  excluding  dogs,  and  that 
they   knowingly   permitted   the  dog  to  run 
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loose  to  the  great  danger  of  participants  in 
the  speed  contest,  are  proper  and  necessary 
allegations,  as  tliey  tend  to  show  the  acts 
of  the  parties  with  reference  to  the  circum- 
stances under  which  the  injury  occurred  and 
from  which  liability  must  be  determined. 
McClain  v.  T^wiston  Interstate  Fair  &  R. 
Asso.  25:  691,  104  Pac.  1015,  17  Idaho,  63. 

151.  Allegations  of  a  complaint  for  per- 
sonal injuries  to  a  particij>ant  in  a  race 
caused  by  the  presence  of  a  dog  on  the  race 
track,  which  deal  with  the  relationship  to 
the  dog  of  the  members  of  the  family  of 
one  of  the  defendants,  are  material,  as  it  is 
necessary  to  show  the  relation  of  defendants 
to  the  dog  in  order  to  fix  the  liability  for 
the  injuries.  McClain  v.  Lewiston  Inter- 
state Fair  &  R.  Asso.  25:  691,  104  Pac.  1015, 
17  Idaho,  63. 

152.  Allegations  as  to  the  date  of  a  fair 
and  that  plaintiff  was  invited  to  ride  in  a 
speed  contest  held  under  the  auspices  of  the 
fair  association  are  relevant  and  material 
parts  of  the  complaint  in  an  action  for  per- 
sonal injuries  alleged  to  have  been  sustained 
by  reason  of  the  association's  negligence 
while  plaintiff  was  riding  in  a  race  held  by 
it,  as  they  tend  to  show  that  the  association 
was  holding  a  fair  in  accordance  with  its 
purpose  and  that  the  plaintiff  was  right- 
fully engaged  in  a  lawful  occupation  at  its 
request.  McClain  v.  Lewiston  Interstate 
Fair  &  R.  Asso.  25:  691,  104  Pac.  1015,  17 
Idaho,  63. 

153.  Allegations  of  a  complaint  for  per- 
sonal injuries  to  a  participant  in  a  race 
caused  by  the  presence  of  a  dog  on  the  race 
track  which  show  tHi  habits  and  disposition 
of  the  dog  in  question  and  of  the  class  of 
dogs  to  which  it  belongs,  are  material  as 
tending  to  show  the  negligence  of  the  owner 
of  the  dog  in  allowing  it  to  go  upon  the 
track,  even  though  the  dog  at  the  time  of 
the  injury  may  have  been  a  trespasser,  in 
which  case  knowledge  of  its  habits  and  dis- 
position might  have  been  immaterial.  Mc 
Clain  V.  Lewiston  Interstate  Fair  &  R.  Asso. 
25:  691,  104  Pac.  1015,  17  Idaho,  63. 

154.  The  prayer  for  the  removal  of  a 
dyke  constructed  by  a  state  college  under 
state  authority  on  state  land  may  be  strick- 
en from  the  bill  without  affecting  the  juris- 
diction of  the  court  to  hear  and  determine 
the  question  whether  the  college,  by  build- 
ing such  dyke  for  its  own  proprietary  and 
corporate  purposes,  is  liable  to  an  oppo- 
site riparian  owner  for  damaging  or  tak- 
ing his  land  without  due  process  of  law, 
Hopkins  v.  Clemson  Agricultural  College. 
35:  243,  31  Sup.  a.  Rep.  654,  221  U.  8.  636, 
55  L.  ed.  890. 

155.  A  count  of  a  declaration,  setting 
forth  the  injury  for  which  the  action  is 
brought,  which  is  stricken  on  motion,  is 
still  a  part  of  the  record,  and  may  furnish 
sufficient  basis  .for  additional  counts,  set- 
ting forth  such  injury,  or  for  a  reference 
from  prior  counts,  setting  forth  the  negli- 
gence, but  containing  in  themselves  no  refer- 
ence to  the  injuries,  so  as  to  render  them 
sufficient.  Shaughnessy  v.  Holt,  21:  826,  86 
N.  E.  256,  236  111.  485. 
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I       156.  A  mere  denial  in  a  suit  by  tlie  holder 

I  of  a  tontine  insurance  policy  to  compel  an 

j  accounting  of  the  amount  due  on  the  policy, 

I  that   its   books  would   show  the  amount  to 

be  due  which  is  claimed  by  plaintiff,  is  not 

a    good    defense    to    the    suit,    and    will    be 

stricken   out  of  the   answer.     Equitable  L. 

Assur.  Soc.  V.  Winn.  28:  558,  126  S.  W.  153, 

137  Ky.  641. 

t.   Dismissal. 

(See  also  same  heading  in  Digest  L.R.A, 
1-70.) 

Testing  right  of  administrator  to  sue  by 
motion   to   dismiss   petition,   see   ExEC- 

CTORS  AND  AdMINISTRATOES,  31. 

See  also  supra,  19. 

157.  Refusal  to  dismiss  a  complaint 
against  a  railroad  to  recover  back  excess 
freight  paid  because  it  is  indefinite  as  to 
the  dates  on  which  the  freight  was  paid 
and  on  which  alleged  discriminatory  rates 
were  given  to  other  shippers  is  proper, 
where,  from  the  answer,  it  is  evident  that 
defendant  was  not  misled,  and  it  made  no 
attempt  to  have  the  complaint  made  more 
definite.  Hilton  Lumber  Co.  v.  Atlantic 
Coast  Line  R.  Co.  6:  225,  53  S.  E.  823.  141 
N.  C.  171. 

158.  A  petition  filed  with  the  clerk  of 
the  district  court  will  not  be  dismissed  be- 
cause entitled  in,  and  by  the  clerk  given 
the  same  docket  number  as,  a  former  case 
between  the  same  parties,  which  had  been 
finally  closed  in  that  court,  in  the  absence 
of  a  showing  of  prejudice.  Allison  v.  Brvan, 
30:  146,  109  Pac.  934,  26  Okla.  520. 

u.  Misjoinder ;  multifariousness. 

(See  also  Pleading,  I,  u,  in  Digest  L.R.A. 
1-10.) 

As  to  joinder  of  parties  plaintiff,  see  Pae- 
TIES,    I.    b. 

As  to  joinder  of  parties  defendant,  see  Pas- 
ties, II.  b. 

See  also  Action  oe  Suit,  II.  d;  II.  e. 

V.   Duplicity. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Mode  of  raising  objection  to  pleading  for, 

see  Appeal  and  Error,  369. 
In  indictment,  see  Indictment,  etc.,  II.  d. 

159.  If  the  facts  alleged  in  a  declaration, 
although  multifarious,  all  go  to  make  up 
one  complete  result  and  require  but  one 
answer,  there  is  no  duplicity.  Flynn  v. 
Staples,  27:  792,  34  App.  D.  C.  92. 

160.  A  count  in  a  declaration  for  slander, 
1  charging  the  uttering  of  three  distinct  slan- 
j  derous    statements,    is    bad    for    duplicity. 

j  Brinsfleld   v.   Howeth,   24:  583,   68  Atl.  566/ 
107  Md.  278. 
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161.  The  charging  in  one  count  oL  a  dec- 
laration to  recover  damages  for  personal 
injuries,  of  two  conjunctive  acts  of  negli- 
gence on  the  part  of  defendant,  which  to- 
gether contribute,  or  were  capable  of  con- 
tributing, to  an  explosion  which  caused  the 
injury,  will  not  render  the  pleading  bad  for 
duplicity.  Flynn  v.  Staples,  27:  792,  34  App. 
D.  C.  92.  (Annotated) 

162.  Where  a  person  injured  by  the 
wrongful  conduct  of  another  is  uncertain 
whether  the  injury  was  caused  by  ordinary 
or  gross  negligence,  he  may,  where  there 
is  no  express  statutory  requirement  for  con- 
sistency, join  in  separate  counts  in  the 
same  complaint  a  cause  of  action  sounding 
in  ordinary  .negligence  with  one  sounding 
in  gross  negligence,  and  insist  upon  both 
up  to  such  time  as  there  ceases  to  be 
reasonably  conflicting  inferences  on  the  evi- 
dence as  to  which  is  the  right  one,  as  such 
causes  of  action  are  not  inconsistent  in  the 
sense  that  the  choice  of  one  absolutely 
waives  the  other.  Astin  v.  Chicago,  M.  & 
St.  P.  R.  Co.  31:  158,  128  N.  W.  265,  143 
Wis.    477.  (Annotated) 

163.  A  clause  in  a  declaration  in  assump- 
sit on  a  promissory  note,  "whereby  he  prom- 
ised and  agreed  for  a  valuable  considera- 
tion .  .  to  pay,"  is  a  sufficient  averment 
of  a  promise,  and  is  not  merely  descriptive 
of  the  note,  but  is  affirmative  and  narra- 
tive, as  well  as  descriptive,  and,  although 
performing  a  double  function,  does  not  sub- 
ject the  count  to  the  rule  against  duplicity. 
Acme  Food  Co.  v.  Older,  17:  807,  61  S.  E.  235, 
64  W.  Va.  255. 

164.  A  petition  in  an  action  to  cancel  a 
deed  which  alleges  that  the  deed  is  void 
because  of  the  mental  weakness  of  the  grant- 
or and  the  undue  influence  exercised  upon 
him  while  in  that  condition  states  but  a 
single  cause  of  action,  as  such  grounds  .are 
not  inconsistent  in  the  sense  that  they 
would  prevent  proof  showing  both.  Beth- 
any Hpspital  Co.  V.  Philippi,  30:  194,  107 
Pac.  530,  82  Kan.  64. 

165.  The  statement,  in  a  plea  of  release 
under  seal  of  a  claim  for  personal  injuries, 
of  the  payment  and  receipt  of  a  certain 
amount  in  satisfaction  and  discharge  of  the 
claim,  is  not  a  plea  of  accord  and  satisfac- 
tion so  as  to  make  the  plea  double,  but  may 
be  regarded  merely  as  inducement.  Robin- 
son V.  St.  Johnsbury  &  L.  C.  R.  Co.  9:  1249, 
6(i  Atl.  814,  80  Vt.  "129. 

//.  Declaration  or  complaint, 
a.  In  general;  jurisdictional  averments. 

(See   also   same   heading   in   Digest   L.R.A. 

1-10.) 

Exhibit   with   declaration,   see  supra,   I,   h. 
As  to  amendment  of  complaint,  see  supra, 

I.   n. 
Demurrer  to,  see  infra,  VII. 
Sufficiency  of  objection  to,  see  Appeal  and 

Error,  309,  316. 
Waiver    of    objection    to,    see    Appeal    and 

Error,  555. 
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Abandonment  of  portion  of,  see  Appeal  and 
Error,  409. 

Setting  up  on  appeal  new  theory  as  to 
interpretation  of,  see  Appeal  and  Er- 
ror, 743. 

First  objecting  to  sufficiency,  on  appeal,  see 
Appeal  and  Error,  753-764. 

Errors  waived  or  cured  below,  see  Appeal 
and   Error,   819-821. 

Right  of  appellate  court  to  make  appropri- 
ate orders  as  to  complaint  not  stating 
cause  of  action,  see  Appeal  and  Ekrok, 
1568. 

In  contempt  proceedings,  see  Contempt,  70- 
76. 

In  eminent  domain  proceedings,  see  Emi- 
nent Domain,  II.  b. 

Effect  of  admission  to  change  theory  of,  see 
Evidence,   1264. 

Petition  for  recall. of  officer,  see  Initiative, 
Referendum  and  Recall,  11,  12. 

Granting  injunction  on  complaint  not  sup- 
ported by  testimony,  see  Injunction, 
424. 

Injunction  against  enforcement  of  order  be- 
cause of  informalities  in,  see  Injunc- 
tion, 312. 

Petition  to  open  judgment,  see  Judgment, 
383. 

In  action  to  set  aside  judgment,  see  New 
Trial,  2. 

Petition  for  removal  of  cause,  see  Removal 
OF  Causes,  21-23. 

Residence. 

Amendment   of   pleading   as   to,   see   supra, 

126. 
Effect  of  appearance  to  remedy  failure  to 

allege  residence,  see  Appearance,  18. 

166.  In  Florida  a  complaint  in  an  action 
for  divorce  upon  gi'ounds  other  than  adul- 
tery conmiitted  in  the  state,  which  does  not 
allege  that  the  complainant  has  resided  two 
years  in  the  state,  is  fatally  defective. 
Prall  V.  Prall,  26:  577,  50  So.  867,  58  Fla. 
496. 

167.  Jurisdictional  residence  must  be 
pleaded  to  sustain  a  divorce,  where  the 
statute  forbids  the  granting  of  a  divorce  un- 
less plaintiff  has  resided  in  the  state  a  cer- 
tain period  of  time.  Rumping  v.  Rumping, 
12:  1 197,  91  Pac.  1057,  36  Mont.  39. 

(Annotated) 

168.  An  allegation  that  the  person 
against  whom  proceedings  are  instituted 
is  an  inhabitant  of  the  county  is  not  re- 
quired to  confer  jurisdiction  by  a  statu- 
tory provision  that,  when  a  petition  is  pre- 
sented alleging  that  any  inhabitant  of  the 
county  is  a  person  of  unsound  mind,  cer- 
tain proceedings  may  be  taken.  Raher  v. 
Raher,  35:  292,  129  N.  W.  494,  150  Iowa, 
511. 

Fact  of  jurisdiction. 

169.  A  complaint  in  an  action  upon  a 
judgment  rendered  by  a  justice  of  the  peace 
in  another  state,  which  fails  specifically  to 
show  that  such  court  had  jurisdiction  both 
of  the  subject-matter  and  of  the  person  of 
the  defendant,  or  expressly  to  allege  that 
such  judgment  was  "duly  given  or  made," 
as   provided   by   N.   D.   Rev.   Codes   1905,    § 
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6871,  or  to  aver  such  fact  in  words  exactly 
equivalent, — fails  to  state  facts  stidicieiit  to 
constitute  a  cause  of  action.  Strecker  v. 
Railson,  8:  1099,  111  N.  W.  (512,  16  N.  D.  68. 

170.  Where  the  complaint  in  an  action 
upon  a  note  purchased  at  attachment  sale 
attempts  to  support  the  judgment  under 
which  the  title  was  secured  by  showing  that 
jurisdiction  was  obtained  by  publication  of 
process,  it  must  also  show  that  the  re- 
quirements of  the  statute  as  to  mailing  a 
copy  to  defendant  were  complied  with,  or 
that  it  was  excused  by  failure  to  find  such 
address  after  the  exercise  of  due  diligence, 
even  though  the  judgment  was  rendered  by 
a  court  of  general  jurisdiction.  Fishburn 
V.  Londershausen,  14:  1234,  92  Pac.  1060, 
60  Or.  363. 

b.  BigJit  or  capacity  to  sue. 

(See  also  same  heading  in  Digest  L.Ii.A. 
1-70.) 

Mode  of  raising  objection  that  complaint 
fails  to  allege  capacity  to  sue,  see  in- 
fra, 461. 

Demurrer  for  want  of  capacity  to  sue,  see 
infra,  567,  589,  597,  598,  636. 

171.  Allegations  in  an  equitable  action 
by  an  insane  person,  through  her  general 
guardian,  to  vacate  a  judgment  entered 
against  her  in  a  suit  to  quiet  title,  and 
which  was  obtained  by  perjury  and  fraud, 
that  at  the  time  such  judgment  was  taken 
she  was  insane;  that  she  has  continued  to 
be  and  is  still  insane,  and  that  no  gen- 
eral guardian  was  ever  appointed  for  liei 
until  the  present  duly  qualified  and  acting 
guardian,  which  appointment  was  made  long 
after  the  entry  of  such  judgment, — are  suf- 
ficient to  show  plaintifi's  legal  capacity  to 
sue.  Wirth  v.  Weigand,  35:  1103,  122  X. 
W.  714,  85  Neb.   115. 

172.  To  maintain  an  action  imder  a  stat- 
ute declaring  the  establishment,  mainte- 
nance, or  use  for  burial  purposes  of  any 
cemetery  located  less  than  three  fourths  of 
1  mile  from  any  tract  of  land  platted  as 
an  addition  to  any  city  or  town,  or  from 
any  tract  of  land  platted  into  blocks  to  be 
sold  for  residence  purposes,  wherein  lots 
have  been  sold  in  good  faith  prior  to  the 
time  that  the  cemetery  was  located  and  set 
apart  for  burial  purposes,  to  be  a  nuisance, 
and  providing  that  any  person  owning  real 
estate  within  such  location  may  maintain 
an  action  to  abate  the  nuisance,  and  that 
it  ahall  be  the  duty  of  any  sheriff,  consta- 
ble, or  other  police  officer  to  make  com- 
plaint and  hasten  the  abatement  thereof, — 
the  plaintiff  must  allege  and  prove  that 
he  is  an  owner  of  real  estate  or  officer  as 
described  therein.  Clinton  Cemetery  Asso. 
V.  McAttee,  31:  945,  111  Pac.  392,  27  Okla. 
160. 

173.  A  bill  by  stockholders  of  a  railroad 
company  to  enjoin  it  from  complying  with 
a  statute  relating  to  rates  suflSciently  sets 
out  the  reason  for  their  commencing  it  and 
making  the  company  a  party  defendant  by 
Digest   1-52  I^R.A.CN.S.) 


alleging  that  they  had  demanded  of  the  cor- 
porate officers  that  they  refuse  obedience  to 
the  statute,  and  should  institute  suits  to 
prevent  its  enforcement,  but  that  the  com- 
pany and  its  officers  had  positively  refused 
to  do  so,  not  because  they  considered  the 
rates  just,  or  that  they  would  not  be  con- 
fiscatory, but  because  of  the  severity  of  the 
penalties  provided  for  violation  of  the  stat- 
ute, to  the  ruinous  consequences  of  which 
they  would  not  subject  themselves,  and 
which  no  action  by  themselves,  their  stock- 
holders or  directors,  could  avoid.  Ex  parte 
Young,  13:  932,  28  Sup.  Ct.  Rep.  441,  209  U. 
S.    123,   52   L.   ed.   714. 

c.  Description  of  parties. 

(See   also   same   heading   in   Digest   L.R.A. 

1-10.) 

Bringing  action  and  rendering  judgment  in 
name  of  partnership,  see  Judgment,  37. 
See   also   infra,   596. 

174.  An  allegation  that  a  person  owns 
land  is  equivalent  to  an  allegation  that  he 
is  a  taxpayer.  State  ex  rel.  Davis  v.  Web- 
ster Parish,  14:  794,  45  So.  47,  120  La.  163. 

175.  That  one  seeking  to  hold  the  bond 
of  a  guardian  liable  to  r'estore  to  the  ward 
money  converted  by  the  guardian  to  his 
own  use  designates  himself  as  guardian  ad 
litem,,  rather  than  as  next  friend,  will  not 
defeat  the  action,  ^tna  Indemnity  Co.  v. 
State  use  of  Gallaspy,  39:  961,  57  So.  980, 
101  Miss.  703. 

176.  The  name  of  the  conductor  whose  neg- 
ligence in  the  preparation  of  a  transfer 
causes  the  ejection  of  a  passenger  from  a 
street  car  need  not  be  stated  in  a  complaint 
to  recover  damages  for  the  ejection,  if  he 
is  sufficiently  identified  by  reference  to  hia 
car.  Montgomery  Traction  Co.  v.  Fitzpat- 
rick,  9:  851,  43  So.  136,  149  Ala.  511. 

177.  Where  a  corporation  is  soughj;  to  be 
made  liable  in  a  tort  action  for  the  conduct 
of  its  agent,  an  allegation  that  such  agent 
was  the  ''agent  in  charge  of"  thi  office  of 
the  corporation  sufficiently  identifies  the 
agent  upon  whose  conduct  the  plaintiff  in 
part  bases  his  right  to  recover.  Atlanta 
Ice  &  Coal  Co.  v.  Reeves,  36:  11 12,  71  S.  E. 
421,   136  Ga.  294. 

Administrator. 

178.  That  a  domiciliary  administrator 
having  a  right  to  enforce  in  his  own  name, 
in  the  courts  of  another  state,  a  judgment 
obtained  ip  the  courts  of  his  appointment, 
institutes  the  suit  in  his  representative  ca- 
pacity, is  immaterial,  since  the  oHicial  title 
is  surplusage  and  may  be  disregarded.  Hare 
V.  O'Brien,  39:  430,  82  Atl.  475,  233  Pa.  330. 

179.  A  petition  in  an  action  to  recover 
for  services  by  attorneys  employed  by  an  ad- 
ministrator in  behalf  of  the  estate  of  the 
deceased,  in  which  the  defendant  is  referred 
to  as  administrator  in  the  caption,  and  also 
in  the  body  of  the  petition,  but  which  does 
not,  in  terms,  state  that  the  defendant  is 
sued  as  administrator,  states  •  a  cause  ol 
action   against   the   defendant  .  as ,  ^   indi- 
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vidual  since,  as  the  claim  set  up  is  a  per- 
sonal, and  not  an  official,  liability,  the  ref- 
erence to  his  official  character  should  be 
treated  as  descriptio  personce,  and  rejected 
as  surplusage.  Brown  v.  Quinton,  25:  71, 
102  Pac.  242,  80  Kan.  44. 
As  to  corporation. 
Estoppel   to   complain   that  judgment  went 

against  corporation  in  wrong  name,  see 

Estoppel,  123. 
Independent   contractor. 

180.  That  one  for  whose  negligent  acts 
another  is  sought  to  be  charged  was  an 
independent  contractor  is  not  shown  by  an 
allegation  in  a  pleading  that  he  was  an  em- 
ployee of,  or  contractor  for,  defendant. 
Bessemer  Coal,  Iron,  &  Land  Co.  v.  Doak, 
12:  389,  44  So.  627,  152  Ala.  166. 

d.  Statement  of  cause  generally. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Remedy  for  defective  statement  of  cause 
of  action,  see  infra,   458. 

Sufficiency  of  allegations  in  proceedings 
against  physician  for  procuring  abor- 
tion see  Abortion,  1. 

First  objecting  to  sufficiency  on  appeal,  see 
Appeal  and  Error,  VII.  j,  4, 

181.  Essential  facts  necessary  to  be  shown 
in  order  to  entitle  a  party  to  the  relief  de- 
manded, and  to  which  he  supposes  himself 
entitled,  should  be  stated  in  the  pleadings 
by  allegation  or  averment,  and  not  by  way 
of  recital.  Emmerson  v.  Botkin,  29:  786, 
109  Pac.  531,  26  Okla. '218. 

182.  Since  the  pleadings  in  a  statutory 
civil  action  in  justice's  court  are  informal, 
a  complaint  in  such  court  is  not  objection- 
able on  the  ground  of  insufficiency,  where  it 
definitely  discloses  the  object  of  the  action. 
Kuykendall  v.  Fisher,  8:  94,  56  S.  E.  48, 
61  W.  Va.  87. 

183.  An  allegation  that  a  property  owner 
had  knowledge,  either  actual  or  implied,  of 
a  certain  fact,  amounts  merely  to  an  allega- 
tion that  he  had  implied  knowledge  thereof. 
Lunt  V.  Post  Printing  &  Pub.  Co.  30:  60,  110 
Pac.  203,  48  Colo.  316. 

184.  Allegations  that  loans  were  made  to 
assist  transactions  in  which  defendants  were 
interested,  and  that  they  received  considera- 
tions for  making  them,  are  proper  in  a  bill 
seeking  to  hold  savings-bank  trustees  per- 
sonally liable  for  losses  of  funds  through 
loans  made  by  them.  Greenfield  Sav.  Bank 
v.  Abererombie,  39:  173,  97  N.  E.  897,  211 
Mass.  252. 

185.  The  plaintiff  in  a  civil  action  which 
may  be  founded  upon  either  contract  or 
tort  is  not,  under  a  statute  abolishing  all 
distinctive  forms  of  civil  actions,  required 
to  plead  the  theory  of  his  case,  it  being 
sufficient  if  he  state  the  facts  constituting 
his  cause  of  action  in  ordinary  and  concise 
language,  and  without  repetition.  Cockerell 
V.  Ilenderson,  50:  i,  105  Pac.  443,  81  Kan. 
335.  (Annotated) 
Digest   1-52  L.R.A.(N.S.) 


Double    count. 

Statement  of  cause  of  action  in  two  counts, 
see  Action  or  Suit,  107. 

Discretion  as  to  granting  or  overruling  mo- 
tion to  require  election  between  counts, 
see  Appeal  and  Error,  651. 

186.  As  against  a  motion  to  exclude  all 
evidence  because  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  one  count,  although  misjoined,  if 
otherwise  stating  a  cause  of  action,  will  be 
allowed  to  stand.  Sleeper  v.  Baker,  39:864, 
134  N.   W.   716,  22  N.  D.   386. 

187.  One  count  in  the  complaint  in  an  ac- 
tion for  personal  injuries  may  refer  to  an- 
other for  a  description  of  the  injuries. 
Wolf  v.  Smith,  9:  338,  42  So.  824,  149  Ala. 
457. 

188.  A  party  cannot  always  anticipate 
what  the  testimony  in  a  case  may  develop; 
and,  to  meet  the  possible  phases  of  the  evi- 
dence, he  may  sometimes  state  his  cause  of 
action  in  different  counts.  Edwards  v. 
Hartshorn,  i:  1050,  82  Pac.  520,  72  Kan.  19. 

e.  Negation  of  defense. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Denying  contributory  negligence  or  assump- 
tion   of   risk,   see   infra,   287,    341-349. 
See  also  infra,  245,  414. 

189.  One  suing  for  interference  with  his 
business  need  not  allege  that  it  was  legiti- 
mate. Sparks  v.  McCrary,  22:  1224,  47  So. 
332,  156  Ala.  382. 

190.  One  suing  for  the  rental  to  be  paid 
for  an  option  to  explore  land  for  oil  and 
gas  need  not  allege  that  no  well  had  been 
completed  which  would  change  the  measure 
of  compensation,  since  such  fact  would  be 
matter  of  defense.  Kokomo  Natural  Gas  & 
Oil  Co.  V.  Matlock,  39:  675,  97  N.  E.  787,  177 
Ind:  225. 

191.  In  ejectment,  where  the  plaintiff 
relies  on  prior  possession,  he  need  not  an- 
ticipate the  defense  by  an  averment  that 
the  defendant  is  a  trespasser,  since  proof 
of  prior  possession  alone  is  sufficient  to  put 
the  defendant  on  proof  that  he  has  a  bet- 
ter title  than  that  of  the  plaintiff.  Moss 
V.  Chappell,  11:398.  54  S.  E.  968,  126  Ga. 
196. 

192.  The  complaint  in  an  action  to  pre- 
vent a  town  from  diverting  the  waters  of 
a  stream  need  not  allege  that  condemnation 
proceedings  had  not  been  begun  by  it  to 
secure  the  right,  or  that  the  right  had  not 
been  acquired  by  consent,  since  these  are 
matters  of  defense.  Sterling  v.  Pawnee 
Ditch  Extension  Co.  15:  238,  94  Pac.  339,  42 
Colo.  421. 

193.  Failure  to  allege  available  funds  to 
pay  the  claim  is  not  fatal  to  the  issuance  of 
a  writ  of  mandamus  to  compel  obedience  by 
a  public  officer  of  a  statutory  command  to 
publish  a  statement  of  audited  claims. 
State  ex  rel.  Fooshe  v.  Burley,  16:  266,  61  S. 
E.  255,  80  S.  C.  127. 

194.  One  seeking  to  recover  the  statutory 
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penalty  for  delay  in  transporting  live  stock, 
provided  by  a  statute  prescribing  a  mini- 
mum rate  of  speed  at  wliicii  live  stock  may 
be  transported  between  intrastate  points, 
need  not  in  his  complaint  negative  a:i  ex- 
ception in  the  proviso  clause  of  the  statute, 
as  that  is  matter  of  defense.  Cram  v. 
Chicago.  B.  &  Q.  R.  Co.  26:  1022,  122  N. 
W.  31,  84  Neb.  607,  123  N,  W.  1045,  85  Neb. 
586. 

195.  A  bill  for  specific  performance  of  a 
contract  to  establish  a  railway  station  and 
stop  trains  at  a  certain  place  must  allege 
that  performance  will  not  be  detrimental  to 
the  interests  of  the  public,  or  impose  great 
burdens  with  no  corresponding  advantage. 
Herzog  v.  Atchison,  T.  &  S.  F.  R.  Co.  17:  428, 
95  Pac.  898,  153  Cal.  496. 

196.  Under  a  statute  denying  punitive 
damages  against  a  newspaper  for  publica- 
tion of  a  libel  unless  a  demand  for  retrac- 
tion has  been  made,  the  failure  to  make 
such  demand  is  matter  of  defense.  Fitz- 
patrick  v.  Age-Herald  Pub.  Co.  51:  401,  63 
So.  980,  184  Ala.  510. 

197.  One  pleading  a  judgment  establish- 
ing usury  in  aid  of  an  action  to  recover 
money  collected  from  collateral  and  appro- 
priated on  the  debt  need  not  show  that  the 
judgment  is  in  force  and  unappealed  from ; 
but  such  matter  must  be  pleaded  by  his 
adversary  in  avoidance  of  the  judgment. 
Murphy  v.  Citizens'  Bank,  11:  616,  100  S. 
W.  894,  82  Ark.  131. 

As  to  corporations. 

198.  Stockholders  of  a  corporation  suing 
the  corporation  and  strangers  to  whom 
stock  is  alleged  to  have  been  fraudulently 
issued  for  an  accounting  are  not  bound  to 
negative  in  the  pleadings  acquiescence  by 
their  predecessors  in  title  in  the  fraud. 
Continental  Securities  Co.  v.  Belmont, 
51:  112,  99  N.  E.  138,  206  N.  Y.  7. 

199.  An  intervention  in  proceedings  for 
the  appointment  of  receivers  for  an  insol- 
vent corporation,  to  rescind  for  fraud  in  its 
procurement  a  subscription  to  the  capital 
stock  of  the  corporation,  need  not  negative 
the  existence  of  any  debts  incurred  after 
the  stock  subscription  sought  to  be  re- 
scinded, as  that  is  matter  of  defense  to 
the  intervention,  where  the  corporation  has 
proceeded  to  do  business  upon  the  basis  of 
such  stock  subscription.  Gress  v.  Knight, 
31:  900,  68  S.  E.  834,  136  Ga.  60. 
Insurance. 

200.  One  suing  on  an  insurance  policy 
need  not  allege  waiver  of  conditions  or  es- 
toppel to  rely  on  them,  since  their  breach  is 
a  matter  of  defense.  Arnold  v.  American 
Ins.  Co.  25:  6,  84  Pac.  182,  148  Cal.  660. 

201.  A  complaint  upon  a  mutual  benefit 
certificate  need  not  set  out  the  fact  that 
there  are  funds  to  pay  it,  or  what  an  as- 
sessment for  which  the  contract  provides 
would  produce.  Supreme  Council,  C.  B.  L. 
v.  Grove,  36:  913,  96  N.  E.  159.  3  76  Ind.  356. 

202.  Under  §  3784,  Compiled  Laws  of 
Oklahoma,  1909,  it  is  not  necessary  that 
the  plaintiff  in  an  action  upon  an  insurance 
policy  allege  the  performance  of  promis- 
sory warranties  or  conditions  subsequent, 
Digest   1-52  L..R.A.(N.S.) 


since   these   are   matters   of   defense,   to   be 
pleaded   by   the  defendant.     Great  Western 
L.  Ins.  Co.  V.  Sparks,  49:  724,  132  Pac.  1092, 
38  Okla.  395. 
Limitation  or  lacltes. 
See  also  infra,  252. 

203.  Where  an  action  brought  to  recover 
damages  for  fraud  is  apparently  barred  by 
the  statute  of  limitations,  the  petition,  in 
order  to  relieve  the  action  of  the  bar,  on 
the  ground  that  it  was  brought  within  the 
statutory  period  after  discovery  of  the 
fraud,  must  show  that  the  ■plaintiff  used 
proper  diligence  to  discover  the  fraud. 
Crawford  v.  Crawford,  28:  353,  67  S.  E.  673, 
134   Ga.    114. 

/.  Prayer;  allegations  as  to  damages. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Amendment  of  allegations  as  to,  see  supra, 
98,  99. 

Demurrer  to,  see  infra,  622-632. 

Raising  question  of  right  to,  or  measure  of, 
damages  bv  demurrer,  see  infra,  622- 
632. 

Joining  allegations  of  injury  to  health  and 
injury  to  real  estate  in  action  for  nui- 
sance, see  Action  or  Suit,  121. 

Admissibility  under  pleading  of  evidence 
as  to  damages,  see  Evidexce,  2436- 
2438. 

See  also  supra,  84. 

204.  While  the  prayer  is  no  part  of  the 
petition,  and  does  not  limit  or  measure  the 
right  of  recovery,  it  may  be  considered  in 
determining  the  relief  actually  sought  by 
the  pleader.  Rochester  v.  W^ells,  Fargo,  & 
Co.  Express,  40:  1095,  123  Pac.  729,  87  Kan. 
164. 

205.  A  prayer  for  damages  on  an  er- 
roneous theory  in  an  action  for  breach  of 
contract  does  not  render  the  complaint  de- 
murrable if  it  also  contains  a  good  claim 
for  damages,  arising  out  of  a  separate 
breach,  and  at  a  different  time.  Conners- 
ville  Wagon  Co.  v.  McFarlan  Carriage  Co. 
3:  709,  76  N.  E.  294,  166  Ind.  123. 

206.  No  personal  judgment  can  be  entered 
upon  failure  to  establish  a  mechanics'  lien, 
if  such  judgment  was  not  asked  for  before 
the  cause  was  finally  submitted.  Volker- 
Scowcroft  Lumber  Co.  v.  Vance,  24:  321,  103 
Pac.  970,  36  Utah,  348. 

Necessity  of  averments. 

207.  It  is  not  necessary  to  specially  plead 
injury  to  health  as  an  item  of  damage  in 
an  action  for  breach  of  promise.  Hively  v. 
Golnick,  49:  757,  144  N.  W.  213,  123  Minn. 
408. 

208.  Loss  of  time  and  medical  expenses 
must  be  specifically  claimed  in  the  petition 
to  become  a  proper  basis  for  an  allowance  of 
damages  in  an  action  for  personal  injuries. 
Chesapeake  &  O.  R.  Co.  v.  Crank,  16:  197, 
108  S.  W.  276,  128  Ky.  329. 

209.  One  who  offered  by  telegram  to  pur- 
chase a  commodity  for  future  delivery  can- 
not  recover,   from   the   telegraph   company. 
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which  erroneously  transmitted  the  message 
BO  that  it  contained  a  proposal  for  im- 
mediate delivery,  on  the  ground  that  the  re- 
ply message  which  he  received,  accepting 
the  proposal  as  transmitted,  was  false  and 
caused  him  to  act  to  his  injury,  where  he 
fails  to  allege  damages  legally  and  naturally 
resulting  from  the  mistake  complained  of. 
Bass  V.  Postal  Telegraph-Cable  Co.  12:  489, 
56  S.  E.  465,  127  Ga.  423. 
Sufficiency  of  averments. 
Admissibility    of    evidence    under    pleading, 

see  Evidence,  2436-2438. 
Averments  as  to  causal  connection  bet-.veen 

violation  of  ordinance  by  railroad  and 

injury,  see  Railroads,  136. 

210.  Under  a  general  allegation  of  dam- 
ages in  an  action  on  a  contract,  such  dam- 
ages as  the  law  holds  to  be  the  direct,  natu- 
ral, and  necessary  result  of  the  breach  may 
be  recovered;  special  damages  may  be  re- 
covered only  on  sufficient  allegations  and 
proofs.  Moses  v.  Autuono,  20:  350,  47  So. 
925,  56  Fla.  499. 

211.  A  general  averment  of  damages  for 
breach  of  contract  in  the  ad  damnum  is  suf- 
ficient where  there  are  previous  averments 
to  show  a  liability,  and  no  special  damages 
are  claimed.  Sherlag  v.  Kelley,  19:  633,  86 
N.   E.  293,  200  Mass.  232. 

212.  In  an  action  to  recover  damages  from 
a  publishing  company  for  wrongfully  making 
copies  from  stereotyped  plates  which  it  had 
been  employed  to  prepare  for  the  plaintiff, 
an  averment  that  the  latter  had  thereby  been 
prevented  from  making  sales,  and  had  been 
damaged  in  a  specified  sum,  is  an  unwar- 
ranted conclusion,  and  insufficient  in  the  ab 
sence  of  an  allegation  of  fact  showing  that 
any  such  damage  could  have  arisen.  State 
V.  State  Journal  Co.  9:  174,  106  N.  W.  434, 
75  Neb.  275. 

213.  Under  a  statute  making  a  telegraph 
company  liable  for  all  damages  occasioned 
by  failure  to  deliver  a  telegram,  a  cause  of 
action  is  stated  by  alle.i'itions  that  plaintiff, 
a  physician,  was  building  up  a  practice  in 
a  certain  place,  that  a  telegram  which  de- 
fendant neglected  to  deliver  was  sent  him, 
inviting  him  to  attend  a  patient  in  that  city 
professionally,  that,  had  he  received  the 
telegram,  he  would  have  gone  to  the  patient, 
who  had  formed  the  intent  to  take  treat- 
ment of  him,  and  that,  by  the  failure  to 
deliver  the  telegram,  the  patient  went  else- 
where, to  the  plaintiff's  pecuniary  loss; 
since  such  allegations  would  justify  proof 
and  inference  by  the  jury  of  facts  to  show 
damage.  Barker  v.  Western  U.  Teleg.  Co. 
14:  533,  114  N.  W.  439,  134  Wis.  147. 
Mental  anguisli  or  fright. 

Mental  suffering  because  of  nondelivery  of 

telegram,  see  Evidence,  682. 
From   death. 
See  also  infra,  633. 

214.  To  enable  a  parent  to  recover  dam- 
ages for  the  loss  of  society,  comfort,  pro- 
tection, and  services  of  a  minor  child  killed 
by  another's  negligence,  it  is  not  necessary 
specifically  to  allege  such  items  of  injury, 
but  an  allowance  may  be  made  for  them 
under  a  general  allegation  of  damages. 
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Bond  V.  United  Railroads,  48:  687,  113  Pac. 
366,  159  Cal.  270. 

215.  A  declaration  in  an  action  by  a 
father  to  recover  as  damages  for  the  negli- 
gent killing  of  his  son  his  loss  of  the  minor's 
services  from  the  time  of  the  death  to  the 
time  he  would  have  reached  majority  states 
no  cause  of  action  where  no  injury  prior  to 
the  death  is  shown,  although  loss  to  the 
father  of  the  son's  services  is  alleged  to  have 
been  caused  by  a  wrongful  hiring  of  the  son 
and  putting  him  at  a  dangerous  employment. 
Stevenson  v.  W.  M.  Ritter  Lumber  Co.  18: 
316,  62    S.  E.  351,  108  Va.  575. 

From  personal  injuries. 
Admissibility    of    evidence    under    pleading, 
«ee  Evidence,  2436,  2437. 

216.  Damages  for  failing  sight  cannot  be 
recovered  in  an  action  for  personal  injuries, 
where  the  plaintiff  specifically  alleges  and 
points  out  the  particular  injuries  received 
and  the  consequences  flowing  therefrom, 
making  no  mention  of  injury  to  the  eyes,  or 
of  anything  from  which  such  injury  would 
be  reasonably  inferred  to  flow  from  those 
described  in  the  complaint.  Pugmire  v. 
Oregon  Short  Line  R.  Co.  13:  565,  92  Pac. 
762,  33  Utah,  27. 

217.  No  allowance  for  deafness  can  be 
made  under  a  complaint  seeking  damages  for 
personal  injuries  which  specifies  injuries 
through  head,  skull,  eyes,  and  bruises  to 
leg  and  body  as  the  result  of  the  injury, 
where  the  character  of  the  injury  is  not 
such  that  deafness  would  be  a  necessary  re- 
sult of  it.  Keefe  v.  Lee,  27:  837,  90  N.  E. 
344,  197  N.  Y.  68.  (Annotated) 
From  libel  or  slander. 

See  also  infra,  623. 

218.  No  allegation  of  special  damages  is 
necessary  in  an  action  for  slander  consisting 
of  words  imputing  unchastity  to  a  woman. 
Cooper  v.  Seaverns,  25:  517,  105  Pac.  509, 
81  Kan.  267. 

219.  Allegations  in  a  complaint  for  libel 
of  loss  of  business  and  injury  to  feelings 
and  reputation  will  support  a  recovery  of 
damages  for  mental  suffering  and  distress 
and  illness  suffered  in  consequence  of  the 
libel,  for  loss  of  reputation  in  plaintiff's 
profession,  and  loss  and  withdrawal  of  busi- 
ness. Sweet  V.  Post  Pub.  Co.  47:  340,  102 
N.  E.  660,  215  Mass.  450. 

220.  When  a  loss  of  credit  or  business  is 
charged  because  of  a  publication  of  a  mer- 
cantile agency,  the  names  of  the  parties  who 
have  refused  credit  or  withdrawn  their  cus- 
tom must  be  set  out  specifically,  or  a  state 
of  facts  alleged  showing  this  to  be  imix)ssi- 
ble.  Denney  v.  Northwestern  Credit  Asso. 
25:  1021,  104  Pac.  769,  55  Wash.  331. 
From  nondelivery  of  teleg^ram. 
What  must  be  pleaded  to  recover  for  men- 
tal suffering,  see  Evidence,  682. 

221.  Averments  in  a  petition  based  upon 
the  negligent  transmission  of  a  telegram, 
that  the  sender,  by  reason  of  the  error, 
could  not  fulfil  his  contract  to  deliver 
goods  at  a  specified  price,  and  thereby  be- 
came liable  to  his  vendee  for  a  certain  sum 
which  the  latter  was  demanding,  are  not 
sufficient,  without  more,  to  show  that  any 
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damage  has  actually  accrued  to  the  sendor 
as  a  result  of  the  mistake;  and  the  petition 
is  demurrable.  Bass  v.  Postal  Telegraph- 
Cable  Co.  12:  489,  56  S.  E.  465,  127  Ga. 
423. 

g.  Averments  as  to  ownership,  title,  or 
possession. 

(See  also  same   heading   in   Digest  L.R.A. 
1-70.) 

222.  The  presumption  of  continuance  of 
facts  once  shown  to  exist  does  not  apply  to 
an  allegation  in  a  bill  of  ownership  of  land 
at  a  certain  place  at  a  time  twenty  years 
before  the  bill  was  filed,  so  as  to  lender 
the  allegation  a  sufficient  statement  of  pres- 
ent ownership.  Herzog  v.  Atchison,  T.  & 
S.  F.  R.  Co.  17:  428,  95  Pac.  898,  153  Cal. 
496. 

223.  In  declaring  on  a  promissory  note  in 
an  action  of  debt,  it  is  a  sufficient  affirma- 
tion of  title,  in  the  absence  of  an  indorse- 
ment, to  allege  that  the  defendant  promised 
by  the  instrument  to  pay  the  amount  named 
therein  to  the  plaintiff.  Boyd  v.  Beebe, 
17:  660,  61  S.  E.  304,  64  W.  Va.  216. 

224.  An  allegation  that  a  sum  loaned  by 
an  administrator  belonged  in  equity  and 
good  conscience  to  the  plaintiffs  as  their 
distributive  share  of  the  estate,  and  that 
they  were  entitled  to  receive  it  as  such,  suf- 
ficiently alleges  ownership, — especially  when 
it  is  further  stated  that  the  adminstrator 
has  settled  all  claims  against  tlie  estate  ex- 
cept those  of  the  plaintiffs.  Chavez  v.  My- 
<^r,  6:  793,  85  Pac.  233,  13  N.  M.  368. 

225.  A  surface  owner,  in  order  to  aver 
possession  of  underlying  coal  which  has 
been  severed  as  to  title,  sufficient  to  render 
applicable  the  rule  that  laches  does  not  run 
against  one  asserting  title  to  real  estate 
which  he  has  had  in  possession  during  the 
delay  in  asserting  his  rights  in  the  premises, 
must  allege  actual  physical  possession  of 
the  coal,  apart  from  his  possession  of  the 
surface,  as  by  operating  mines.  Plant  v. 
Humphries,  26:  558,  66  S.  E.  94,  66  W.  Va. 
88. 

In   action  to   recover  real  property. 

226.  A  complaint  in  a  statutory  action  of 
ejectment,  which  fails  to  state  the  statutory 
requirements  as  to  the  plaintiff's  estate  or 
interest  in  the  premises,  or  that  the  plain- 
tiflf  is  entitled  to  possession,  is  fatally  de- 
fective. Mash  v.  Bloom,  14:  1187,  114  N. 
W.  457,  133  Wis.  646. 

In    action    to    recover    personal    prop- 
erty. 
See  also  infra,  377,  379. 

227.  An  allegation  in  replevin  that,  at  all 
times  and  dates  mentioned,  plaintiff  was 
and  now  is  the  owner  and  entitled  to  the 
immediate  possession  of  the  property,  is  a 
sufficient  allegation  that  he  was  so  at  the 
beginning  of  the  action.  Johnson  v.  lanko- 
vetz,  29:  709,  102  Pac.  799,  110  Pac.  398,  57 
Or.  24. 

228.  A  complaint  in  claim  and  delivery  is 
insufficient  which  does  not  allege  ownership 
of  the  property,  or  a  special  interest  in.  or 
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right  to  possession  of,  it  at  the  time  of  the 
commencement  of  the  action.  Kierbow  v. 
Young,  8:  216,  107  N.  W.  371,  20  S.  D.  414. 

229.  Where  a  petition  in  replevin  to  re- 
cover jewelry,  after  stating  facts  to  show 
that  the  jewelry  was  parted  with  by  plain- 
tiff in  a  trade  to  W.  as  a  result  of  his 
fraud,  stated  that,  after  rescission  and  de- 
mand for  its  return,  W,  sold  and  "delivered 
said  jewelry  to"  E.,  who  "now  claims  said 
jewelry  or  an  interest  therein,"  and  that 
by  reason  of  "said  false,  fraudulent,  and 
wrongful  detention  of  said  property,"  she 
was  damaged,  etc.,  it  states  facts  sufficient 
to  show  E.  in  possession  of  the  property 
at  the  commencement  of  the  action.  Wails 
V.  Farrington,  35:  1174,  116  Pac.  428,  27 
Okla.  754. 

h.  On  contract  liability. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Relief    under    pleadings,    see    supra,    78-81. 

Amendment  of  pleading,  see  supra,  94,  103, 
114,  117. 

Striking  out,  see  supra,  146. 

Duplicity,   see   supra,   163. 

As  to  jurisdiction,  see  supra,  170. 

Negation  of  defense,  see  supra,  190,  195, 
200-202. 

Allegations  as  to  damages,  see  supra,  11.  f. 

Recovery  under  common  counts,  see  As- 
sumpsit, 6-8. 

See  also  supra,  12,  13;   infra,  284. 

230.  Under  the  Code  system  of  pleading, 
in  actions  to  recover  on  implied  contracts, 
it  is  neither  necessary  nor  proper  to  allege 
a  promise  to  pay  on  defendant's  part.  Web- 
er V.  Lewis,  34:  364,  126  N.  W.  105.  19  N.  D. 
473. 

231.  Proper  descriptive  allegations  as  to 
the  relation  of  the  parties  are  necessary  to 
enable  one  whose  money  has  been  used  to 
pay  another's  taxes  to  hold  the  latter  liable 
for  the  amount.  Foote  v.  Cotting,  15:  693, 
80  N.  E.  600,  195  Mass.  55. 

232.  A  breach  of  contract  may  be  assigned 
in  the  negative  of  the  words  of  the  con- 
tract, unless  such  negative  does  not  plain- 
ly show  that  there  is  a  breach.  Sherlag  v. 
Kelley,  19:  633,  86  N.  E.  293,  200  Mass.  232. 

233.  A  petition  which  alleges  the  making 
of  an  enforceable  contract  and  a  breach  by 
the  defendant  will  entitle  the  plaintiff  to 
nominal  damages,  and  is  sufficient  to  with- 
stand a  general  demurrer.  Gabriel  v.  Kil- 
dare  Elevator  Co.  10:  63-8,  90  Pac.  10,  18 
Okla.  318. 

234.  There  can  be  no  recovery  on  a  quan- 
tum meruit  where  the  complaint  declares 
upon  an  express  contract,  and  there  is  no 
pleading  or  proof  of  the  reasonable  value 
of  plaintiff's  services.  Bentlev  v.  Edwards, 
51:  254,  146  N.  W.  347,  125  Minn.  179. 

235.  The  engineer's  certificate  of  comple- 
tion of  the  work  need  not  be  pleaded  in  a 
suit  for  the  contract  price  of  public  work, 
where  the  statute  provides  that,  in  pleading 
the  performance  of  conditions  precedent  in 
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a  contract,  it  is  not  necessary  to  state  tlio 
facts  showing  such  performance.  City  Street 
Improv.  Co.  v.  Marysville,  23:  317,  101  Pac. 
308,  155  Cal.  419. 

236.  A  complaint  by  a  beet  grower 
against  a  sugar  manufacturer  to  recover 
damages  for  breach  of  contract  to  give  in- 
structions as  to  the  growing  of  beets,  whicli 
counts  upon  failure  to  furnish  laborers, 
whom  it  was  plaintiff's  own  duty  to  furnish, 
and  failure  to  instruct  them,  will  not  sup- 
port a  judgment  in  plaintiff's  favor,  since 
it  is  impossible  to  determine  what  portion 
of  the  damages  resulted  from  defendant's 
fault.  Smith  v.  Billings  Sugar  Co.  15:  837, 
94  Pac.  839,  37  Mont.  128. 

237.  Under  a  complaint  setting  out  breach 
of  a  contract  whereby  the  plaintiff  was 
granted  the  exclusive  right  to  sell  de- 
fendants' publication  within  a  certain  terri- 
tory, and  which  provided  for  daily  delivery, 
"Sundays  excepted,"  recovery  cannot  be  had 
for  breach  of  a  contract  to  sell  and  deliver 
a  Sunday  edition  subsequently  issued.  New- 
hall  V.  Journal  Printing  Co.  20:  899,  117  N. 
W.  228,  105  Minn.  44. 

2.S8.  In  an  ael^ion  to  recover  commissions 
for  the  sale  of  real  estate,  the  petition  is 
sufficient  on  demurrer  where  it  alleges  a 
contract  of  employment  in  relation  to  the 
sale  of  real  estate,  and  avers  facts  showing 
a  full  performance  of  the  broker's  duty  to 
his  employer,  and  the  accomplishment  of 
all  he  undertook  to  do  under  his  contract. 
Yoder  v.  Randol,  3:  576,  83  Pac.  537,  16 
Okla.  308. 

239.  A  petition  which  merely  alleges  that 
certain  ordinances,  resolutions,  and  notices, 
for  the  publication  of  which  recovery  is 
sought,  were  published  "at  the  request"  of 
certain  city  officers,  does  not  set  out  an  ex- 
press contract  for  the  services,  which  is  an 
essential  to  recover}',  at  least  in  the  absence 
of  an  allegation  that  such  officers  had  au- 
thority to  make  such  contract.  McCormick 
V.  Niles.  27:  IH7,  90  N.  E.  803,  81  Ohio  St. 
246. 

240.  A  complaint  which  pleads  a  contract 
for  hire  of  a  stallion,  by  which  the  bailee 
agreed  to  return  the  animal  in  as  good 
condition  as  when  received,  or  to  pay  for 
him,  and  alleges  the  death  of  the  stallion 
while  in  the  bailee's  possession,  and  a  re- 
fusal on  the  part  of  the  bailee  to  perform 
the  contract  after  due  demand,  states  a 
cause  of  action,  without  any  allegation  of 
negligence.  Grady  v.  Schweinler,  14:  1089, 
113  N.  W.  1031,  16  N.  D.  452. 

On  bond. 

Demurrer  to  petition,  see  infra,  986. 

241.  One  attempting  to  hold  the  official 
bond  of  a  sheriff  liable  for  an  injury  caused 
by  his  deputy  must  allege  facts  showing 
that  the  act  was  within  the  scope  of  his 
official  duty,  and  it  is  not  sufficient  merely 
to  allege  that  conclusion.  People  use  of 
Tamplin  v.  Beach,  37:  873,  113  Pac.  513,  49 
Colo.    516. 

On  covenant. 

242.  To  entitle  an  assignee  of  a  leasehold 
running  to  the  lessee,  his  executors,  admin- 
istrators, and  assigns,  to  the  benefit  of  a 
Digest  1-52  Ii.R.A.(N.S.) 


covenant  for  conveyance  of  the  fee,  it  is  not 
necessary  to  set  out  in  the  bill  all  the  as- 
signments, from  the  original  lessee  to  the 
present  liolder  of  the  lease.  Hollander  v. 
Central  Metal  &  S.  Co.  23:  1135,  71  Atl.  442, 
109   Md.   131. 

243.  Sufficient  compliance  with  the  condi- 
tions of  a  contract  to  make  operative  a  pro- 
vision forbidding  one  to  engage  in  busi- 
ness while  another  carries  on  business  "at" 
a  certain  place  is  shown  by  an  averment 
that  the  business  is  carried  on  "near"  the 
place.  Harris  v.  Tlieus,  10:  204,  43  So.  131, 
149  Ala.  133. 

Negotiable    instruments. 
See  also  supra,  163,  170,  223. 

244.  Proper  allegation  and  proof  of  a 
consideration  are  necessary  to  a  recovery  on 
a  non-negotiable  instrument  not  under  seal, 
which  contains  no  recital  of  a  consideration. 
Joseph  V.  Catron,  i:  1120,  81  Pac.  439,  13 
N.  M.  202. 

245.  A  complaint  in  an  action  to  recover 
on  a  negotiable  in.strument  may  set  out 
facts  tending  to  show  plaintiff  to  be  a  bona 
fide  holder,  for  the  purpose  of  anticipating 
a  defense  of  fraudulent  inception  of  the  in- 
strument. Johnson  v.  Harrison,  39:  1207, 
97  N.  E.  930,  177  Ind.  240. 

246.  In  an  action  upon  a  written  instru- 
ment by  which  the  maker  promises  to  pay  a 
certain  debt  "as  soon  as  he  can,"  the  plain- 
tiff need  not  plead  that  the  defendant  has 
the  present  financial  ability  to  pay.  Ben- 
ton v.  Benton,  27:  300,  97  Pac.  378,  78  Kan. 
366. 

247.  A  complaint  upon  a  bill  or  note, 
which  does  not  allege  a  collateral  agreement 
between  the  parties  whose  names  are  on  the 
instrument,  but  which  seeks  to  recover 
against  a  person  otherwise  than  as  provided 
by  the  negotiable  instruments  act,  states  no 
cause  of  action.  Haddock,  Blanchard  &  Co. 
v.  Haddock,  19:  136,  85  N.  E.  682,  192  N.  Y. 
499. 

248.  A  complaint  in  an  action  against 
the  payee  of  a  promissory  note,  by  one  who 
had  purchased  the  note,  which,  after  alleg- 
ing the  execution  and  delivery  of  the  in- 
strument to  the  payee,  alleges  that  the  payee 
"sold  and  delivered  for  a  valuable  consid- 
eration the  above-described  promissory  note 
to  the  plaintiff  herein;  that  by  such  sale 
and  delivery  the  said  defendant  warranted 
and  agreed  with  this  plaintiff  that  the  afore- 
said note  was  genuine  and  forceful  and 
binding  upon  all  parties  thereto,  and  that 
he  had  no  knowledge  of  any  fact  whicli 
would  tend  to  prove  it  (the  said  note) 
worthless,"  and  then  alleges  prior  satis- 
faction of  the  note,  states  a  cause  of  action 
against  the  payee  as  vendor  or  warrantor, 
but  not  as  indorser.  McAdams  v.  Grand 
Forks  Mercantile  Co.  47:  246,  140  N.  W. 
725,  24  N.  D.  645. 

249.  Failure  to  allege  that  a  note  given 
for  a  check  was  negotiable  does  not  show 
absence  of  value,  so  as  to  destroy  the  bona 
fides  of  the  purchase,  if  it  is  alleged  that 
the  note  was  paid.  Johnson  v.  Harrison, 
39:  1^07,  97  N.  E.  930,  177  Ind.  240. 
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For  insurance. 

Relief   under    pleadings,   see   supra,    81. 
Negation  of  defense,  see  supra,  200-202. 
Treating  petition  as  amended  to  conform  to 

facts  proved,  on  appeal,  see  Api'eal  and 

Error,  445. 
Failure  to  allege  that  insured  property  at 

time  of  fire  was  occupied  as  dwelling 

house  as  required  by  policy,  see  Appeal 

AND  Error,  822,  823. 
Admissibility   of    evidence   under    pleading, 

see  Evidence,  2428. 
See  also  infra,  642. 

250.  To  sustain  an  action  on  an  insur- 
ance policy,  the  insured  must  allege  and 
prove  compliance  with  conditions  precedent 
or  a  waiver  thereof.  St.  Paul  F.  &  M.  Ins. 
Co.  v.  Mittendorf,  28:  651,  104  Pac.  354,  24 
Okla.  651. 

251.  To  show  default  on  the  part  of  a 
mutual  benefit  company  in  failing  to  apply 
money  due  a  member  for  services  upon  an 
a.ssessment  of  dues,  it  is  not  sufricient  to 
state  merely  refu.sal  to  make  the  applica- 
tion, but  a  direction,  request,  or  .other  au- 
thorization to  make  it  should  be  alleged. 
Caywood  v.  Supreme  Lodge  K.  &  L.  of  H. 
23;  304,  86  N.  E.  482,  171  Ind.  410. 

252.  To  entitle  one  suing  on  a  mutual 
benefit  certificate  to  the  benefit  of  a  stat- 
ute rendering  void  a  provision  in  a  policy 
issued  by  a  foreign  life  insurance  company 
which  limits  the  time  for  bringing  action 
on  the  policy  to  less  than  three  years  from 
the  time  of  death,  he  must  plead  and  prove 
that  the  insurer  is  a  foreign  company.  Cay- 
wood V.  Supreme  Lodge  K.  &  L.  of  IT. 
23:  304,  86  N.  E.  482,  171  Ind.  410. 

To  convey  land. 

253.  An  allegation  in  a  bill  to  compel  spe- 
cific performance  of  a  contract  of  an  agree- 
ment "to  give  the  land"  may  be  construed, 
for  the  purpose  of  determining  whether  or 
not  it  will  withstand  a  demurrer,  as  an  al- 
legation of  an  agreement  "to  convey  the 
land."  Shipley  v.  Fink,  2:  1002,  62  N.  E. 
360,  102  Md.  219. 

254.  A  complaint  to  compel  specific  per- 
formance of  a  contract  to  convey  land  is 
not  demurrable  for  failure  to  present  facts 
which  will  enable  the  court  to  say  that  the 
consideration  is  adequate,  where  it  specific- 
ally alleges  the  adequacy  of  the  considera- 
tion. Brown  v.  Sebastopol,  ig:  178,  96  Pac. 
363,   153  Cal.  704.  (Annotated) 

255.  A  complaint  based  upon  a  breach  of  a 
contract  for  the  sale  of  land  which  provides 
that  the  vendor  shall  furnish  an  abstract 
showing  satisfactory  title  to  the  property,  is 
demurrable  where  it  fails  either  to  allege 
that  the  title  is  satisfactory  to  the  defend- 
ant vendee,  or  to  show  that  the  vendee  did 
not  act  in  good  faith.  Hollingsworth  v. 
Colthurst,  18:  741,  96  Pac.  851,  78  Kan.  455. 
Sale   of  goods. 

256.  A  common  indebitatus  count  for 
goods  bargained  and  sold  is  appropriate  in 
an  action  to  recover  the  purchase  price  of 
goods  completely  sold  so  as  to  pass  the  title, 
but  not  delivered.  Acme  Food  Co.  v.  Old- 
er, 17:  807,  61  S.  E.  235,  64  W.  Va.  255. 

257.  In  an  action  by  a  buyer  against  the 
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seller  to  recover  damages  for  nondelivery  of 
the  merchandise,  which  was  sold  under  an 
agreement  that  it  was  to  be  delivered  to 
the  buyer  "f.  o.  b.  cars"  at  the  seller's  place 
of  business,  the  petition  need  not  allege  that 
the  plaintifT  furnished  cars  ready  to  receive 
the  goods.  Hurst  v.  Altamont  Mfg.  Co. 
6:  928,  85  Pac.  551,  73  Kan.  422. 

258.  In  an  action  by  a  company  brought 
against  its  vendee  for  breach  of  a  contract 
of  sale  which  provided  that  it  should  only 
be  considered  binding  on  the  seller  when 
signed  by  one  or  more  of  its  oflTicers,  an 
amendment  to  the  complaint,  alleging  that 
the  person  who  signed  the  contract  with 
the  vendee  was  the  agent  of  the  company, 
with  full  power  to  represent  it  in  making 
the  contract,  and  binding  it  thereto,  and 
that  the  contract  he  made  was  fully  rati- 
fied by  the  company,  and  accepted  by  it  as 
binding  on  it,  does  not  show  that  the  con- 
tract' was  or  ever  became  one  whereby  one 
party  became  bound  to  sell,  and  the  other 
to  buy,  the  specified  property.  Atlanta 
Buggy  Co.  V.  Hess  Spring  &  Axle  Co.  4:  431, 
52  S.  E.  613,  124  Ga.  338. 

—  sale   of  corporate   stock. 

259.  A  declaration  in  an  action  to  recover 
damages  for  breach  of  contract  to  sell  shares 
of  stock  is  not  insufficient  because  it  does 
not  allege  facts  to  show  whether  or  not  the 
contract  wfis  obnoxious  to  the  statute  of 
frauds,  if  the  existence  of  a  valid  contract 
is  asserted.  Sprague  v.  Hosie,  19:  874,  118 
N.   W.   497,   155  Mich.  30. 

—  Iireach  of  xirarranty. 
See   also   infra,   365. 

260.  An  allegation  in  a  declaration  for 
breach  of  warranty,  that  defendant  "falsely 
and  fraudulently  warranted  the  property," 
is  not  suflficient  to  charge  knowledge  of  the 
falsitv  on  his  part.  Caldbeok  v.  Simanton, 
20:  844,  71  Atl.  881,  82  Vt.  69. 

261.  The  particulars  of  a  breach  of  war- 
ranty of  a  cable  sold  for  drilling  oil  wells, 
and  that  it  was  tested  in  a  proper  manner 
and  within  reasonable  time,  are  sufficiently 
alleged  to  withstand  a  demurrer  by  an  alle- 
gation that  the  cable  was  rotten  and  went 
to  pieces  when  used  in  drilling  less  than 
50  feet  of  well,  in  a  pleading  filed  within 
five  months  of  the  sale,  where  no  time  for 
making  the  test  was  specified  in  the  con- 
tract. Oil  Well  Supply  Co.  v.  Watson,  15: 
868,  80  N.  E.  157,  168 'ind.  603. 

262.  An  averment  in  an  answer  to  an  ac- 
tion for  purchase  price  of  a  cable  that,  re- 
lying on  the  presumed  knowledge  of  th.i 
vendor  of  the  required  qualities  of  the  cable 
from  his  Exposing  it  for  sale  and  selling  it, 
defendant  purchased  it,  is  sufficient,  as 
against  a  demurrer,  to  show  that  the  buyer 
relied  on  the  warranty.  Oil  Well  Supply 
Co.  V.  Watson,  15:  868,  80  N.  E.  157,  168 
Ind.  603. 

Carriers. 

Amendment  of  pleadings,  see  supra,  107. 
See  also   supra,   176;    infra,   367,   421,   422, 
632,  654. 

263.  In  an  action  against  a  railroad  cora- 
!  panj'  for  damages  resulting  from  defendant's 

failure  promptly  to  deliver  orange  boxes  ac- 
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cepted  by  it  for  transportation,  an  allega- 
tion of  the  declaration,  "that  by  reason  of 
the  premises  the  plaintiff  incurred  loss  and 
damage  in  being  unable  to  pack  and  ship 
part  of  his  oranges  for  the  Christmas  mark- 
et," is  not  sufficiently  certain  to  show  the 
liability  of  defendant  therefor.  Williams 
V.  Atlantic  Coast  Line  R.  Co.  24:  134,  48 
So.  209,  56  Fla.  735. 

—  of   passengers. 

264.  A  petition  alleging  that  the  plain- 
tiff purchased  a  ticket  from  the  defendant 
railroad  company,  without  averring  that 
the  defendant  agreed  to  carry  him  between 
the  points  specified  in  the  ticket  in  con- 
sideration of  the  sum  paid  therefor,  and 
which  fails  to  charge  a  breach  of  oiitract, 
does  not  set  forth  an  action  ex  contractu. 
Fremont,  E.  &  M.  Valley  R.  Co.  v.  Hagblad, 
4:  254,  101  N.  W.  1033,  72  Neb.  773. 

265.  In  an  action  to  recover  damages  for 
wrongful  expulsion  from  a  train,  it  is  suf- 
ficient, in  view  of  Idaho  Rev.  Stat.  1887,  § 
4168,  subdiv.  2,  requiring  the  complaint  to 
contain  a  statement  of  the  facts  constitut- 
ing the  cause  of  action,  in  ordinary  concise 
language,  to  allege  in  general  terms  that 
the  injury  complained  of  was  occasioned  by 
the  negligence  of  the  servant  or  employee  of 
the  carrier  in  charge  of  the  train;  and  an 
averment  that  the  servant  was  acting  with- 
in the  scope  of  his  employment  is  unneces- 
sary. Lindsav  v.  Oregon  Short  Line  R.  Co. 
12:  184,  90  Tac.  984,  13  Idaho,  477. 

266.  One  seeking  damages  from  a  street 
car  company  because  he  was  ejected  from  a 
trailer  for  refusal  to  pay  fare  after  passing 
into  it  from  the  motor  car,  where  he  had 
paid  his  fare,  is  bound  to  allege  lack  of  ac- 
commodations in  the  latter,  if  he*  relies  on 
it  as  justifying  the  change.  Birmingham 
R.  L.  &  P.  Co.  V.  McDonough,  13:  445,  44 
So.  960,  153  Ala.  122. 

267.  Responsibility  of  the  terminal  car- 
rier for  the  cutting  out  of  a  sleeping  car  be- 
fore reaching  its  destination,  in  violation 
of  the  rights  of  a  passenger  thereon,  is 
sufficiently  alleged  by  a  complaint  against 
all  the  carriers,  in  which  the  contract  is 
characterized  as  "their"  contract,  and  it 
is  stated  that  after  the  car  reached  the  ter- 
minal line  the  conductor  and  other  agents 
of  defendants  in  char^^e  and  control  of  the 
train  announced  that  the  car  would  go  no 
farther,  turning  it  back.  Seibels  v.  North- 
ern C.  R.  Co.  16:  1026,  61  S.  E.  435,  80  S.  C. 
133. 

—  of   baggage. 

268.  A  suggestion  of  negligence  on  the 
part  of  the  carrier  is  sufficient  in  a  com- 
plaint to  hold  it  liable  for  loss  of  baggage 
carried  under  a  limited-liability  contract, 
since  it  has  the  burden  of  sliowing  its  free- 
dom from  negligence.  Wells  v.  Great  N. 
R.  Co.  34:  818,  114  Pac.  92.  116  Pac.  1070,  59 
Or,  165. 

i.  Allegations  fis  to  liens. 

(See   also   same   heading   in   Digest   L.R.A. 

1-70.) 

See  also  supra,  206. 
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269.  A  complaint  to  enforce  a  mechanic's 
lien  against  property  of  a  married  woman 
is  not  demurrable  if  it  does  not  disclose  on 
its  face  the  fact  that  the  owner  of  the 
property  is  a  married  woman.  Ball  v. 
Paquin,  3:  307,  52  S.  E.  410,  140  N.  C.  83. 

270.  Under  the  reformed  procedure,  per- 
mitting the  uniting  in  the  same  action  of 
a  suit  to  foreclose  a  mechanics'  lien  and  a 
claim  for  a  personal  judgment  against  the 
property  owner,  the  petition  must  state  all 
the  necessary  facts  constituting  both  grounds 
for  relief,  in  order  to  entitle  plaintiff  to 
the  alternative  judgment.  Volker-Scowcroft 
Lumber  Co.  v.  Vance,  24:  321,  103  Pac.  970, 
36  Utah,  348. 

j.  For  negligence. 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 

Definiteness  of  pleading,  see   supra,  23. 
Pleading    inconsistent    defenses,    see    supra, 

27. 
Averment  of  conclusions,  see  supra,  33,  34, 

36,   39. 
Waiver  of  defects,  see  supra,  43,  44. 
Necessity  of  bill  of  particulars,  see  supra, 

58. 
Relief  under  pleadings,  see  supra,  82,  83. 
Amendment    of    pleading,    see    supra,    100, 

105,  106,  115,  116. 
Striking    out    allegations,    see    supra,    149- 

153. 
Duplicity,    see   supra,   161,    162. 
Description  of  parties,  see  supra,  180. 
Double    counts,    see    supra,    187. 
Allegations  as  to  damages,  see  supra,  214- 

217. 
Allegations  as  to  injuries,  see  infra,  II.  1. 
Demurrer  to  complaint,  see  infra,  591,  602, 

640. 
Construction    of    unnecessary    allegation    in 

complaint,  see  Evidence,  93. 
Admissibility    of    evidence   under   pleading, 

see  Evidence,  2436-2446. 
See  also  supra,  240,  268. 

271.  A  complaint  for  negligent  injury 
need  not  aver  a  duty  on  the  part  of  defend- 
ant if  the  law  implies  one.  Wells  v.  Galla- 
gher, 3:  759,  39  So.  747,  144  Ala.  363. 

272.  In  an  action  to  recover  damages  for 
injury  to  property,  the  plaintiff  cannot  re- 
cover upon  negligence  which  warrants  the 
application  of  the  rule  of  the  "last  clear 
chance,"  without  alleging  it  in  his  petition. 
Drown  v.  Northern  Ohio  Traction  Co.  10: 
421,  81  N.  E.  326,  76  Ohio  St.  234. 
Sufficiency  of  allegations  generally. 
Necessity  of  pleading  wanton  negligence  of 

railroad  company  in  cutting  fire  hose, 
see  Evidence,  2157. 

273.  A  declaration  based  upon  negligence 
should  contain  allegations  of  the  negligent 
act  or  omission  of  the  defendant,  and  also 
allegations  of  facts  to  show  injury  to  th6 
plaintiff,  and  that  such  injury  was  a  proxi- 
mate result  of  the  negligence  alleged.  Bene- 
dict Pineapple  Co.  v.  Atlantic  C.  L.  R.  Co. 
20:  92,  46  So.  732,  65  Fla.  514. 
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274.  A  mere  allegation  in  the  complaint, 
in  an  action  to  recover  damages  tor  per- 
sonal injuries,  thut  the  injury  was  wilfully 
and  wantonly  inflicted,  is  not  sutlicieiit  to 
relieve  plaintiff  from  the  consequences  of 
his  own  contributory  negligence.  Wright  v. 
Atlantic  Coast  Line  R.  Co.  25:  972,  66  S. 
£.   848,   110  Va.  670. 

275.  A  petition  which  does  not  allege 
facts  from  which  a  reckless  disregard  fui 
the  safety  of  reasonably  anticipated  techni- 
cal, if  not  unconscious,  trespassers,  amount- 
ing to  wantonness,  appears  as  a  legal  con- 
clusion, nor  the  ultimate  fact  of  reckless 
disregard  for  the  safety  of  such  trespassers 
amounting  to  wantonness,  is  not  sufficient, 
as  against  a  demurrer,  to  warrant  a  recov- 
ery of  damages  for  death  resulting  to  such 
trespasser  from  dangerous  artificial  condi- 
tion of  defendant's  premises.  Shawnee  v. 
Cheek,  51 :  672,  137  Pac.  724,  41  Okla.  227. 

276.  The  use  of  the  term  "alleyway,"  in 
describing  the  place  where  a  personal  injury 
occurred,  does  not,  of  itself,  imply  that  the 
strip  of  land  was  dedicated  to  public  use. 
Briscoe  v.  Henderson  Lighting  &  P.  Co.  19: 
1 1 16,  62  S.  E.  600,  148  N.  C.  396. 

277.  An  action  against  a  manufacturer  is 
stated  by  allegations  that  he  placed  upon 
the  market  a  dangerous  compound  for  black- 
ing stoves,  which  was  liable  to  explode,  de- 
ceitfully and  artfully  withholding  from  the 
public  knowledge  of  its  character;  and  that 
plaintifT  purchased  the  same  without  warn- 
ing, and  was  injured  in  attempting  to  use 
it.  Clement  v.  Crosby  &  Co.  10:  588,  111  N. 
W.  745,  148  Mich.  293. 

278.  Allegations  that,  owing  to  the  fact 
that  the  water  under  a  springboard  kept 
and  used  for  hire  as  a  public  diving  place 
was  about  2i  feet  to  3J  feet  deep,  it  in  fact 
constituted  a  dangerous  place  to  those  re- 
sorting there  for  bathing  and  diving;  that 
the  defendant  negligently  suffered  the  same 
to  be  and  remain  in  the  dangerous  condi- 
tion; and  that  by  means  thereof  the  plain- 
tiff's decedent  without  his  fault  was  injured, 
state  a  cause  of  action.  Turlington  v. 
Tampa  Electric  Co.  38:  72;  56  So.  696,  62 
Fla.  398. 

279.  In  an  action  for  damages  for  negli- 
gently permitting  a  dog  to  run  upon  a  race 
track,  to  the  injury  of  a  participant  in  a 
race,  it  is  unnecessary  to  allege  knowledge 
of  traits  or  habits  of  the  dog  which  led 
it  to  commit  the  act  causing  the  injury, 
since  the  ground  of  the  action  is  that  the 
dog  was  wrongfully  on  the  track,  and, 
therefore,  the  owner  is  liable  regardless  of 
his  knowledge  or  lack  of  knowledge  that 
the  dog  was  likely  to  do  the  act  which 
caused  the  injury.  McClain  v.  Lewiston  In- 
terstate Fair  &  R.  Asso.  25:  691,  104  Pac. 
1015,  17  Idaho,  63. 

280.  A  complaint  in  an  action  against  the 
owner  of  a  ball  park  by  one  who  was  struck 
by  a  ball,  in  which  it  appears  that  the 
danger  of  injury  to  spectators  is  incident 
to  a  game  of  baseball  and  that  it  is 
necessary  for  those  who  manage  such  amuse- 
ment to  protect  against  this  danger  by 
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screens,  and  that  the  defendant,  in  the 
perfonnanto  of  this  duty,  was  negligent  in 
not  furnishing  a  screen  of  suflicient  size  to 
give  protection,  and  that  tiie  plaintiff  was 
ig.iorant  of  that  fact,  states  a  cause  of  ac- 
tion. Wells  V.  Minneapolis  Baseball  &  Ath- 
letic Asso.  46:  606,  142  N.  \V.  706,  122 
Minn.    327. 

281.  In  an  action  for  negligence,  brought 
by  an  individual  owner  of  property  which 
has  been  damaged  by  fire,  against  a  water 
company  engaged  in  rendering  the  public 
service  of  furnishing  water  for  fire  pro- 
tection in  the  city,  an  allegation  that  the 
negligence  consisted  in  the  failure  of  the  com- 
pany to  supply  the  hydrants  in  the  Imme- 
diate section  where  the  fire  existed  with 
water  for  fire  purposes,  and,^  by  reason 
thereof,  the  fire  was  not  extinguished,  and 
then  and  there  spread  to,  and  burned,  the 
plaintiff's  property,  does  not  show  that 
the  negligence  complained  of  was  a  proxi- 
mate cause  of  plaintiff's  loss,  where  it  ap- 
pears that  the  plaintiff's  property  was  not 
located  where  the  fire  originated  and  "exist- 
ed," and  it  does  not  appear  that  the  defend- 
ant was  responsible  for  starting  the  fire,  or 
was  under  a  duty  to  extinguish  the  fire  and 
failed  to  do  so,  since  the  negligence  of  the 
company  in  failing  to  furnish  the  water 
where  the  fire  originated  may  not  be  the 
proximate  cause  of  the  burning  of  property 
at  another  place,  and  the  duty  of  the  de- 
fendant to  the  plaintiff  is  to  furnish  water 
at  the  point  where  the  plaintiff's  property 
is  located,  not  where  property  of  others  is- 
burning.  Woodbury  v.  Tampa  Waterworks 
Co.  21:  1034,  49  So.  556,  57  Fla.  243. 

282.  In  a  civil  action  to  recover  damages 
for  the  cSnimunication  of  disease  to  plain- 
tifFs  sheep,  scienter  need  not  be  alleged  or 
proved  in  view  of  Idaho  Sess.  Laws  1901,  § 
21,  p.  151,  requiring  sheep  owners  to  re- 
port within  fifteen  days  the  outbreak  of 
contagious  disease  in  their  flocks;  but  it  is 
sufficient  if  the  defendant's  carelessness  or 
negligence  is  averred.  North  v.  Woodland, 
6:  921,  85  Pac.  215,  12  Idaho,  50. 

283.  One  cashing  a  railroad  pay  check 
which  was  delivered  by  the  railroad  com- 
pany to  an  impostor  cannot,  in  an  action 
to  recover  the  amount  from  the  railroad 
company,  succeed  upon  the  theory  of  neg- 
ligence or  estoppel  on  its  part,  unless  he 
alleged  such  grounds  in  his  complaint. 
Simpson  v.  Denver  &  R.  G.  R.  Co.  46:  1164, 
134  Pac.  883,  43  Utah,  105. 

284.  A  complaint  seeking  to  charge  a 
bank  with  the  amount  of  a  check  deposited 
for  collection,  which  is  not  effected  because 
of  its  negligence,  cannot  be  upheld  against 
demurrer  on  the  theory  that  it'  cannot  be 
deemed  bad  merely  because  it  makes  a 
claim  of  damages  which  is  erroneous  only 
as  to  amount  and  form,  since  the  only  dam- 
ages to  which  plaintiff  is  entitled  are  those 
actually  suffered  by  the  bank's  neglect,  and 
the  form  of  the  complaint  would  authorize 
a  recovery  though  no  such  damages  were 
proved.  Jefferson  County  Sav.  Bank  v. 
Hendrix,  i:  246,  39  So.  295,  147  Ala.  670. 
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General    averment. 

285.  Although  the  application  of  the  max- 
im res  ipsa  loquitur  to  the  giving  way  of  a 
milldam  does  not  dispense  witli  the  neces- 
sity of  alleging  negligence  in  order  to  hold 
the  owner  liable  for  injuries  caused  there- 
by, yet  it  is  sufficient  to  allege  negligence 
generally  without  specifying  in  what  it  ex- 
ists. City  Water  Power  Co.  v.  Fergus  Falls, 
32:  59,  128  N.  W.  817,  113  Minn.  33. 

28 G.  To  hold  one  floating  logs  in  a  stream 
liable  for  injuries  to  riparian  land  through 
their  piling  upon  it,  the  declaration  must 
show  in  what  particular  their  owner  was 
negligent;  and  it  is  not  sufficient  merely  to 
allege  that  the  injury  was  the  result  of  neg- 
ligence. Hot  Springs  Lumber  &  Mfg.  Co.  v. 
Revercomb,  9:  894,  55  S.  E.  580,  106  Va.  176. 
Specifying  negligent  act. 

287.  A  petition  in  an  action  for  damages 
for  the  death  of  a  boy,  which  charges  that 
he  lost  his  life  by  the  "gross  negligence  of 
the  defendant,  its  agents,  servants,  and  em- 
ployees," while  running  an  elevator;  and 
which  contains  a  statement  of  the  manner 
in  which  the  accident  was  caused, — is  suffi- 
cient, it  being  unnecessary  to  set  out  the 
circumstances  or  details,  or  to  show  that 
the  deceased  was  free  from  negligence.  Da- 
vis V.  Ohio  Valley  Bkg.  &  T.  Co.  15:  402, 
106  S.  W.  843,  127  Ky.  800. 

As  affecting  nature  of  action. 

288.  Setting  out  a  contract  or  considera- 
tion as  a  foundation  for  defendant's  duty 
does  not  prevent  the  construction  of  a 
complaint  in  an  action  to  recover  damages 
for  injuries  growing  out  of  negligence  in  the 
performance  of  the  contract  as  founded  in 
tort,  if  it  is  set  out  as  matter  of  inducement 
only.  Flint  &  W.  Mfg.  Co.  v.  Beckett, 
12:  924,  79  N.  E.  503,  167  Ind.  491. 

(Annotated) 

289.  A  complaint  which  alleges  that  de- 
fendant, while  engaged  in  excavating  a 
ditch  (under  contract  with  the  county 
drainage  board),  deposited  large  quantities 

.  of  dirt  from  the  ditch  in  a  public  highway, 
that  he  carelessly  and  negligently  failed  to 
level  such  deposits,  and  allowed  them  to  re- 
main in  such  condition  as  to  render  the 
highway  unsafe  for  public  travel,  and  that 
plaintiff,  while  attempting  to  drive  along 
such  highway,  and  while  exercising  due 
care,  was  thrown  from  his  wagon  by  rea- 
son of  such  uneven  condition  and  injured, 
states  a  cause  of  action  for  violation  of  a 
duty  not  to  render  the  highway  dangerous, 
and  not  for  breach  of  the  contract  to  con- 
struct the  ditch,  so  as  to  prevent  recovery 
of  damages  for  the  injuries  on  the  ground 
that  the  plaintiff,  not  being  a  privy  to  the 
contract,  could  not  recover  for  the  injuries 
if  they  had  arisen  from  a  breach.  Solberg 
V.  Sciilosser,  30:  11 11,  127  N.  W.  91,  20 
N.  D.  307. 

Injury  to  passenger. 
Demurrer  to  complaint,  see  infra,  602. 
See  also  supra,  33,  34,  82,  83. 

290.  A  complaint  in  an  action  to  hold  a 
carrier  liable  for  injuries  to  a  passenger 
need  not  distinctly  allege  negligence,  if  it 
alleges  that  the  coach  in  which  plaintiff 
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was  riding  was  derailed,  overturned,  and 
dragged  on  its  side,  to  plaintiff's  injury. 
Southern  P.  Co.  v.  Hogan,  29:  813,  108  Pac. 
240,  13  Ariz.  34. 

291.  A  declaration  in  an  action  against  a 
street  car  company  for  personal  injuries, 
which  alleges  that  the  injury  was  caused  by 
slackening  the  speed  of  the  car,  and  then 
carelessly  and  negligently  suddenly  starting 
it  forward  with  unnecessary  force  and  swift- 
ness, is  not  defective  in  that  it  fails  to  state 
by  what  means  the  car  was  suddenly  start- 

'ed.     Schultz  v.  Michigan  United  R.  Co.  27: 
503,  123  N.  W.  594,  158  Mich.  665. 

292.  The  crowded  condition  of  a  street  car 
cannot  be  considered  by  the  jury  in  an  ac- 
tion for  negligent  injury  to  a  passenger  by 
the  premature  starting  of  the  car,  if  it  is 
not  alleged  in  the  complaint  to  have  been  a 
negligent  cause  of  the  injury.  Carv  v.  T>os 
Angeles  R.  Co.  27:  764,  108  Pac.  682,  157 
Cal.  599. 

293.  Averments  that  the  plaintifT,  while 
standing  on  the  platform  at  defendant's 
railway  station,  was  struck  by  an  engine 
and  cars  run  and  operated  upon  the  de- 
fendant's railroad  track,  fail  to  disclose 
any  facts  which  constitute  negligence  on 
the  part  of  the  defendant  as  a  matter  of 
law,  irrespective  of  statute,  and  do  not 
state  a  cause  of  action  if  based  upon  the 
common-law  liability  of  defendant.  Fre- 
mont, E.  &  M.  Valley  R.  Co.  v.  Ilagblad, 
4:  254,  101  N.  W.  1033,  72  Neb.  773. 

294.  In  an  action  to  recover  for  physical 
injuries  due  to  exposure  sustained  by  a  pas- 
senger while  riding  in  a  car  which  the  de- 
fendant railroad  company  neglected  to  heat 
in  extremely  cold  weather,  the  defendant  is 
entitled  to  have  the  petition  made  more  spe- 
cific, where  it  fails  to  show  whether  the 
plaintiff  was  a  passenger  upon  a  freight  or 
upon  a  passenger  train,  and  also  as  to  the 
identity  of  the  agent  whose  attention  is  al- 
leged to  have  been  called  to  the  condition  of 
the  car,  and  as  to  whether  he  had  anything 
to  do  with  the  operation  of  the  train.  At- 
lantic Coast  Line  R.  Co.  v.  Powell,  9:  769, 
56  S.  E.  1006,  127  Ga.  805. 

295.  In  an  action  against  two  connecting 
railroad  companies  to  recover  damages  for 
injuries  caused  by  exposure  while  waiting 
"several  hours"  at  a  junction  point  for  a 
connecting  train,  an  allegation  that  plain- 
tiff was  informed  by  "the  person"  who  sold 
her  the  ticket  that  she  would  have  to  wait 
there  only  ten  or  fifteen  minutes,  and  that 
defendants  were  negligent  in  furnishing  her 
such  information,  is  insufficient  to  establish 
negligence  of  either  defendant,  or  both, 
where  it  does  not  appear  that  the  person 
who  furnished  it  represented  one  or  the  oth- 
er of  them,  or  both.  Riley  v.  Wrightsville 
&  T.  R.  Co.  24:  379,  65  S.  E.  890,  133  Ga.  413. 
Injury  to  employee. 
Allegations  as  to  damages,  see  supra,  215. 
Negativing  contributory  negligence  or  as- 
sumption of  risk,  see  infra,  345-347. 

Demurrer  to  petition,  see  infra,  591. 
Admissibility    of    evidence    under    pleading, 

see  Evidence,  2444-2446. 
See  also  supra,  39,  43,  105;  infra,  591,  631. 
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296.  A  complaint  is  insufficient  to  state 
a  cause  of  action  under  the  Federal  employ- 
ers' liability  act,  for  the  death  of  an  em- 
ployee, it  it  fails  to  show  that  decedent  left 
surviving  him  any  one  of  tlie  beneficiaries 
named  in  that  act,  in  whose  behalf  a  recov- 
ery can  be  had.  Illinois  C.  R.  Co.  v.  Do- 
herty,  47:  31,  155  S.  W.  1119,  153  Ky.  3G3. 
—  negligence  on  part  of  master  gen- 
erally. 

297.  The  issue  of  negligence  in  an  em- 
ployer in  failing  to  exercise  due  care  to  pro-^ 
vide  for  his  employee  a  safe  place  in  wliich* 
to  work  may  be  presented  by  allegations  of 
specific  acts  or  omissions,  without,  in  so 
many  words,  referring  to  the  safety  of  the 
working  place.  Mcintosh  v.  Standard  Oil 
Co.  47:  730,  131  Pac.  151,  89  Kan.  289. 

298.  Under  a  statute  requiring  machinery 
to  be  so  located  as  not  to  be  dangerous  to 
employees,  or  to  be  guarded,  a  petition  to 
hold  the  master  liable  for  injury  to  the  em- 
ployee is  sufficient  in  charging  failure  to 
guard  the  machinery,  without  charging  that 
it  was  located  so  as  to  be  dangerous,  if, 
from  the  description  of  the  machine  con- 
tained in  the  pleading,  it  is  evident  that  it 
could  not  be  located  so  as  not  to  be  dan- 
gerous. Streeter  v.  Western  Wheeled  Scrap- 
er Co.  41:  628,  98  N.  E.  541,  254   111.  244. 

299.  A  complaint  of  a  servant  against  his 
master  for  injuries  received  in  the  perform- 
ance of  the  work  because  of  negligence  in 
failing  to  furnish  sufficient  help  to  do  the 
work  with  safety  is  insufficient  which  does 
not  allege  that  any  particular  number  of 
men  were  promised  or  necessary  for  tliat 
purpose.  Indianapolis  Traction  &  T.  Co. 
V.  Kinney,  23:  711,  85  N.  E.  954,  171  Ind. 
612. 

300.  In  an  action  by  an  employee  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  tlie  employer's  neg- 
ligent failure  to  observe  the  requirements 
of  the  Kansas  factory  act  (Laws  1903,  chap. 
356,  p.  540),  it  is  not  necessary  that  the  em- 
ployee, in  order  to  avail  himself  of  the  pro- 
tection of  the  act,  should  plead  or  make  spe- 
cific reference  to  it  in  his  petition,  but  it 
is  sufficient  to  plead  such  acts  of  negligence 
as  bring  the  case  within  the  rule  of  the 
statute.  Fowler  Packing  Co.  v.  Enzenper- 
ger,  15:  784,  94  Pac.  995,  77  Kan.  406. 

301.  Sufficient  causal  connection  between 
the  injury  and  defendant's  negligence  ap- 
pears in  a  complaint  which,  after  alleging 
that  plaintiff"  was  employed  by  defendant, 
and  that  dynamite  exploded  in  his  hands, 
injuring  him,  avers  that  the  injury  was 
proximately  caused  by  defendant's  negligence 
in  failing  to  provide  a  reasonably  safe  place 
in  which  to  work.  Wolf  v.  Smith,  9:  338, 
42  So.  824,  149  Ala.  457. 

302.  A  declaration  which  alleges  that  the 
defendant  negligently  permitted  a  steel 
track  heavily  charged  with  electricity  to  be 
insufficiently  and  negligently  guarded,  and, 
without  any  warning  of  its  dangerous  na- 
ture or  notification  thereof,  kept  and  main- 
tained it  so  that  an  employee  while  lawfully 
passing  across  defendant's  yard  came  in 
contact  therewith,  without  fault  on  his  part. 
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and  was  killed,  sufficiently  avers  defendant's 
failure  to  perform  the  duty  of  warning 
such  servant  of  the  unusual  danger.  Ceto- 
fonte  V.  Camden  Coke  Co.  (N.  J.  Err.  & 
App.)  27:  1058,  75  Atl.  913,  78  N.  J.  L.  662. 
—  negligence  of  master  toxrard  rail- 
road employee. 

303.  A  complaint  in  an  action  by  a  loco- 
motive engineer  for  damages  for  personal 
injuries  caused  by  the  breaking  down  of 
his  engine,  which  charges  defendant  with 
negligence  and  alleges  that  the  accident  was 
due  to  an  imperfection  in  "the  left  go-ahead 
eccentric"  and  other  parts  connected  there- 
\,  .li,  is  valid  as  against  objections  made 
after  the  case  had  been  called  and  plaintiff 
had  introduced  some  evidence.  Koreis  v. 
Minneapolis  &  St.  L.  R.  Co.  25:  339,  122  N. 
VV.  668,  108  Minn.  449. 

304.  The  statutory  duty  of  a  railway  com- 
pany to  display  a  light  upon  the  switch 
target  when  the  day  is  "dark  and  foggy"  is 
not  charged  by  allegations  that  the  weather 
was  cold,  the  air  filled  with  flying  frost, 
that  the  railroad  company  well  knew  that 
the  day  was  dark  and  hazy,  and  that  it  was 
impossible  for  an  engineer  injured  by  run- 
ning into  an  open  switch  to  see  but  a  short 
distance  along  the  track  ahead  of  the  en- 
gine. Chicago,  I.  &  L.  R.  Co.  v.  Barker, 
17:  542,  83  N.  E.  369,  169  Ind.  670. 

305.  A  single  paragraph  of  complaint,  in 
an  action  for  death  of  an  engineer  by  run- 
ning into  an  open  switch,  is  insufficient 
which  alleges  that  the  engineer  could  not 
see  the  target  because  of  ice  on  the  cab  win- 
dows; and  that  the  railroad  company 
was  negligent  in  permitting  the  color  of 
the  target  to  become  obscured  by  a  coating 
of  ice.  Chicago,  I.  &  L.  R.  Co.  v.  Barker, 
17:  542,  83  N.  E.  369,  169  Ind.  670. 

306.  Liability  of  a  railroad  company  for 
death  of  an  engineer  whose  engine  ran  into 
an  open  switch  is  not  charged  by  allega- 
tions of  negligence  in  failing  to  provide 
double  windows  to  prevent  the  accumulation 
of  frost  thereon,  with  nothing  to  show  that 
the  engineer  attempted  to  use  the  windows 
to  learn  the  condition  of  the  switch,  or  that 
he  would  have  seen  the  switch  had  the  win- 
dows been  double,  or  that  he  was  ignorant 
of  the  fact  that  the  frost  would  accumulate 
on  single  windows,  or  that  he  did  not  as- 
simie  the  risk.  Chicago,  I.  &  L.  R.  Co.  v. 
Barker,  17:  542,  83  N.  E.  369,  169  Ind.  670. 

307.  In  an  action  against  a  railroad  com- 
pany for  the  death  of  an  engineer  by  run- 
ning into  an  open  switch,  based  on  the  neg- 
ligence of  the  railroad  company  in  placing 
an  obstruction  between  the  switch  and  a 
semaphore,  which  prevented  the  one  in 
charge  of  it  from  seeing  that  the  switch  was 
open,  and  signaling  the  train,  the  complaint 
is  insufficient  if  it  is  not  shown  that  such 
person  could  have  seen  the  switch  in  the 
absence  of  the  obstruction,  or,  except  by 
inference,  that  there  was  a  signal  available 
to  warn  the  engineer.  Chicago,  I.  &  L.  R. 
Co.  v.  Barker,  17:  542,  83  N.  E.  369,  169  Ind. 
670. 

308.  A  cause  of  action  against  a  railroad 
company  for  the  death  of  its  engineer  is  not 
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stated  by  an  allegntion  that  it  negligently 
permitted  a  switch  to  be  left  open  so  as  to 
carry  decedent's  train  from  the  main  track 
onto  a  siding,  since  the  closing  of  the  switch 
is  not  part  of  the  master's  cluty.  Chicago, 
I.  &  L.  E.  Co.  V.  Barker,  17:  542,  83  N.  E. 
369,  169  Ind.  670. 

309.  The  duty  of  one  in  charge  of  a  sema- 
phore to  determine  the  condition  of  a  near- 
by switch  cannot  be  inferred  from  allega- 
tions that  it  was  his  duty  to  manage  and 
control  the  semaphore,  and  communicate  to 
persons  operating  trains  whether  the  track 
was  in  good  condition  and  safe  to  proceed, 
and  whether  the  switch  was  open  or  closed. 
Chicago,  1.  &  L.  R.  Co.  v.  Barker,  17:  542,  83 
N.  E.  369,  169  Ind.  670. 

—  negligence  of  master  to^rard  infant 

employee. 

310.  It  is  unnecessary  to  declare  upon  the 
statute  to  sustain  an  action  for  injury  to  a 
child  employed  in  a  factory  when  under 
the  statutory  age;  but  the  action  may  be 
for  breach  of  duty,  and  the  statute  may  be 
relied  on  to  sustain  the  action.  Leathers  v. 
Blackwell's  Durham  Tobacco  Co.  9:  349,  57 
S.  E.  11,  144  N.  C.  330. 

311.  A  declaration  in  an  action  for  dam- 
ages for  injuries  to  an  infant,  wliich  avers 
that  defendant  employed  the  infant,  and 
negligently  required  him  to  perform  a  duty 
the  dangers  of  which  he  was  incapable 
of  comprehending  and  avoiding,  and  failed 
to  instruct  him  how  to  perform  the  work 
and  to  guard  against  the  dangers  incident 
thereto,  states  a  good  cause  of  action. 
Ewing  V.  Lanark  Fuel  Co.  29:  487,  65  S.  E. 
200,  65  W.  Va.  726. 

—  negligence   of   f ellowr   servant. 
See  also  supra,  309. 

312.  An  allegation  in  some  of  tKe  counts 
of  a  petition  in  an  action  against  a  railroad 
company  for  injuries  suffered  through  the 
negligence  of  a  fellow  servant,  that  the 
negligence  was  "wilful  and  wanton,"  does 
not  render  the  counts  subject  to  demurrer. 
McGrady  v.  Charlotte  Harbor  &  N.  R.  Co. 
52:  874,  63  So.  921,  66  Fla.  486. 

—  action    by    servant    against    f ellow^- 

servant. 

313.  A  complaint  which  alleges  that  de- 
fendant as  engineer  had  exclusive  control 
and  supervision  over  a  locomotive  engine, 
that  he  negligently  replaced  a  broken  water 
gauge  with  an  unsafe  one  with  no  guard, 
that  plaintiff,  the  fireman  of  such  engine, 
who  was  under  the  immediate  direction  and 
control  of  defendant  was  ignorant  of  any 
danger  therefrom,  that  he  was  given  no 
warning  thereof,  that  he  relied  on  the  su- 
perior knowledge  of  the  defendant,  and  that 
the  gauge  exploded  to  the  injury  of  plain- 
tiff, states  a  cause  of  action  against  the 
engineer,  although  it  was  not  expressly  al- 
leged that  it  was  the  duty  of  defendant  to 
repair  the  engine  or  that  he  knew  of  the 
danger.  Brower  v.  North.^rn  P.  R.  Co.  25: 
354,  124  N.  W.  10,  109  Minn.  385. 
Negligence  of  servant  making  master 

liable. 

314.  That  a  negligent  act  of  a  servant  is 
that  of  the  master  is  sufficiently  charged  by 
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an  allegation  that  the  master,  by  his  agent 
"while  in  the  line  or  scope  of  his  employ- 
ment," so  acted.  Bessemer  Coal,  Iron,  & 
Land  Co.  v.  Doak,  12:  389,  44  So.  627,  152 
Ala.  160. 

315.  Charging  a  defendant  with  negligence 
by  his  servants,  agents,  and  employees  while 
acting  within  the  scope  of  their  employment 
is  not  insufficient  because  it  alleges  that  the 
servants  were  either  employees  or  contract- 
ors. Bessemer  Coal,  Iron,  &  Land  Co.  v. 
Doak,  12:  389,  44  So.  627,  152  Ala.  166. 

316.  That  the  servant  of  the  owner  of  a 
wharf  was  acting  within  the  scope  of  his 
employment  in  casting  off  a  vessel  moored 
there  is  sufliciently  alleged  in  a  declaration 
for  damages  for  injuries  thereby  caused,  by 
allegations  that  the  wharf  was  in  charge  of 
the  servant,  and  tliat  defendant,  by  his  serv- 
ant, wilfully  and  designedly,  negligently, 
carelessly,  and  wrongfully  unmoored  the  ves- 
sel. Ploof  V.  Putnam,  20:  152,  71  Atl.  188, 
81  Vt.  471. 

In  sale  of  food. 

317.  A  declaration  against  a  manufacturer 
of  canned  meats  for  ptomaine  poisoning 
caused  by  the  eating  of  unwholesome  meat 
alleged  to  have  been  negligently  canned  and 
placed  upon  the  market  by  defendant  sets 
forth  a  good  cause  of  action  notwithstand- 
ing the  absence  of  a  scienter.  Tomlinson  v. 
Armour  &  Co.  (N.  J.  Err.  &  App.)  19:  923, 
70  Atl.  314,  75  N.  J.  L.  748. 

Injury  by  defective  bighTO-ay. 
Allegation    of    freedom    from    contributory 

negligence,  see  infra,  348,  349. 
See  also  supra,  289. 

318.  A  declaration  in  an  action  against  a 
town  for  injuries  caused  by  a  defective 
highway,  which  alleges  that  the  highway 
was  negligently  permitted  to  become  out 
of  repair  to  the  injury  of  plaintiff,  is 
sufficient  to  cover  a  defect  consisting  of 
want  of  suitable  rail  or  barrier  to  protect 
travelers  from  perils  which  would  be  en- 
countered immediately  adjacent  to  the  lim- 
its of  the  highway.  Shea  v.  Whitman,  20: 
980,  83  N.  E.  1096,  197  Mass.  374. 

319.  An  allegation  that  defendant  negli- 
gently caused  a  sidewalk  to  be  placed  in, 
and  negligently  permitted  it  to  remain  in, 
an  unsafe,  dangerous,  and  defective  condi- 
tion, is  not  sufficient  in  an  action  to  recover 
damages  against  the  municipal  corporation 
for  personal  injuries  resulting  from  a  de- 
fective walk  to  comply  with  the  statutory 
requirement  that  the  complaint  must  con- 
tain a  statement  of  the  facts  constituting 
the  cause  of  action.  Pullen  v.  Butte,  21:  42, 
99  Pac.  290,  38  Mont.  194.  (Annotated) 

320.  A  petition,  in  an  action  against  a 
municipality  for  injury  on  a  highway, 
which  alleges  that  the  city  had  main- 
tained a  hydrant  about  22  inches  high, 
extending  into  the  sidewalk  about  40 
indies  from  the  outer  edge  thereof,  and 
that  plaintiff,  while  exercising  due  and 
proper  care,  and  without  any  fault  on  his 
part,  stumbled  over  said  hydrant  and  fell, 
sustaining  injuries,  states  facts  sufficient 
to  constitute  a  cause  of  action  against  the 
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municipality.       Oklahoma     City     v.     Reed, 
33:  1083,  87  Pac.  645,  17  Okla.  518. 
Railroads   generally. 

gee  also  infra,  337,  338. 

321.  One  injured  by  being  thrown  from  a 
wagon  at  a  railroad  crossing,  who  brings  an 
action  to  hold  the  railroad  company  liable 
for  failure  to  have  its  crossing  smooth  as 
required  by  statute,  must  show  in  his 
pleading  that  the  unsafe  condition  of  the 
crossing  was  the  proximate  cause  of  his  in- 
jury. Norfolk  &  W.  R.  Co.  v.  Gee,  3:  iii, 
62  S.  E.  572,  104  Va.  806.  (Annotated) 

322.  An  insufficient  averment,  in  a  com- 
plaint, of  the  customary  use  by  pedestrians 
of  a  railroad  track,  is  not  fatal  if  the  case 
is  tried  by  both  parties  on  the  theory  that 
it  is  a  sufficient  allegation  of  a  public  cus- 
tom. Frye  v.  St.  Louis,  L  M.  &  S.  R.  Co. 
8:  1069,  98  S.  W.  566,  200  Mo.  377. 

323.  One  seeking  to  hold  a  railroad  com- 
pany liable  for  an  injury  through  collision 
with  its  train  at  a  highway  crossing  which 
failed  to  give  any  signals  of  its  approach 
need  not  allege  that,  had  the  signals  been 
given,  they  would  have  been  heeded.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Terrell, 
42:  367,  95  N.  E.  1109,  177  Ind.  447. 

324.  To  hold  a  railroad  company  liable 
for  injury  to  a  traveler  on  a  street  cross- 
ing, by  a  train  which  failed  to  give  the 
statutory  signals  for  the  crossing,  it  is  not 
necessary  to  allege  the  duty  to  give  the 
statutory  signals  in  the  complaint.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Terrell, 
42:  367,  95  N.  E.  1109,  177  Ind.  447. 

325.  Averments  in  the  complaint  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuri^  sustained  by  one  struck  by 
a  locomotive,  that  the  servants  of  the  de- 
fendant in  charge  of  the  locomotive  in  the 
exercise  of  ordinary  care  on  their  part  could 
readily  have  known  or  ascertained  that  the 
plaintiif  was  in  a  dangerous  position  in 
time  to  prevent  the  impending  injury,  and 
failed  to  do  so,  do  not  allege  wilful  negli- 
gence on  their  part.  Anderson  v.  Minneap- 
olis, St.  P.  &  S.  Ste.  M.  R.  Co.  14:  886,  114 
N.  W.  1123,  103  Minn.  224. 

326.  A  complaint,  to  hold  a  railroad  com- 
pany liable  for  injury  to  private  property 
by  fire  because  of  its  unlawful  obstruction 
of  a  highway  crossing  to  the  delay  of  the 
fire  apparatus,  is  not  demurrable  for  fail- 
ure to  show  that  the  wrong  was  the  prox- 
imate cause  of  the  loss,  if  the  facts  alleged 
do  not  show  as  a  necessary  inference  that 
Buch  was  not  the  fact.  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  V.  Tauer,  39:  20,  96  N.  E.  758, 
176  Ind.  621. 

—  fires. 

See  also  supra,  326. 

327.  Negligence  on  the  part  of  a  railroad 
company  in  setting  fire  to  a  building  near 
its  right  of  way  is  sufficiently  charged  to 
make  out  a  cause  of  action  for  the  loss,  by 
allegations  that  it  negligently  permitted 
combustible  materials  to  accumulate  on  the 
right  of  way,  that  it  set  fire  by  sparks 
emitted  from  its  locomotives  to  such  ma- 
terial, and  negligentlv  permitted  this  fire 
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to  escape  from  the  right  of  way  and  com- 
municate to  the  house,  to  its  destruction. 
New  York,  C.  &  St.  L.  R.  Co.  v.  Roper,  36: 
952,  96  N.  E.  468,  176  Ind.  497. 

328.  A  declaration  which  states  that  the 
defendant  railroad  company  so  carelessly 
and  negligently  managed  and  operated  one 
of  its  locomotives  that  fire  escaped  there- 
from and  set  fire  to  and  burned  the  canvas 
with  which  a  pinery  belonging  to  the  plain- 
tiflf,  and  situated  near  the  track  of  the  de- 
fendant, was  covered,  and  alleges  damages 
in  a  stated  amount,  is  sufficient  to  author- 
ize recovery  of  general  damages,  or  such  as 
necessarily  result  from  the  burning  of  the 
canvas  cover,  to  the  extent  of  its  value 
within  the  amount  stated.  Benedict  Pine- 
apple Co.  V.  Atlantic  C.  L.  R.  Co.  20:  92, 
46  So.  732,  55  Fla.  514. 

Street  railiv^ays. 

329.  A  definite  charge  that  the  negli- 
gence of  a  street  car  company  in  refus- 
ing to  stop  its  car  when  the  one  in  charge 
of  it  saw  a  horse  on  a  road  running  paral- 
lel to  its  tra(ic  frightened  at  the  approach- 
ing car,  and  its  driver  in  peril,  was  the 
proximate  cause  of  the  resulting  accident, 
is  not  necessary  where  the  accident  is  al- 
leged to  have  been  caused  by  the  negligence 
of  the  corporation.  Effinger  v.  Fort  Wayne 
&  VV.  V.  Traction  Co.  33:  123,  93  N.  E. 
855,  175  Ind.  175. 

Injury  by  electricity. 
See  also  supra,  302. 

330.  Failure  of  a  complaint  against  a  mu- 
nicipal corporation  for  injuries  caused  by 
the  fall  of  a  live  electric  wire  to  allege  that 
the  wire  fell  because  of  the  defective  con- 
dition due  to  the  defendant's  negligence 
renders  it  insufficient,  although  it  is  clear 
that  such  was  the  assumed  fact.  Aiken  v. 
Columbus,  12:  416,  78  N.  E.  657,  167  Ind. 
139. 

Capsizing  of  small  boat  by  steamsbip. 

331.  The  complaint  in  an  action  to  hold 
the  owner  of  a  steamship  liable  for  injuries 
caused  to  the  occupants  of  a  small  boat  by 
its  negligent  management  must  allege  that 
at  the  time  of  the  accident  those  in  charge 
of  the  boat  were  acting  within  the  scope 
and  line  of  their  authority.  Daniels  v.  Car- 
ney, 7:  920,  42  So.  452,  148  Ala.  81. 

332.  A  complaint  in  an  action  to  hold  the 
owner  of  a  steamship  liable  for  negligence 
in  its  operation  so  as  to  cause  the  capsiz- 
ing of  a  small  boat  by  the  waves  generated 
by  it  after  knowledge  of  the  peril  of  the 
small  boat  must  allege  not  only  that  the 
small  boat  was  actually  seen  by  those  in 
charge  of  the  steamboat,  it  not  being  suffi- 
cient to  allege  that  it  was  in  plain  sight 
of  them,  but  also  that  the  peril  was  known 
to  them.  Daniels  v.  Carney,  7:  920,  42  So. 
452,  148  Ala.  81. 

Frightening  horses. 

See  also  supra,  329;  infra,  400. 

333.  A  complaint  in  an  action  to  hold  a 
city  liable  for  injuries  caused  by  its  placing 
in  the  street  an  object  calculated  to  frighten 
horses  of  ordinary  gentleness  should  allege 
that  the  horse  which  was  in  fact  frightened 
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was   of  ordinary  gentleness.     Elam   v.   Mt. 
Sterling,  20:  512,  117  S.  W.  250,  132  Ky.  657. 

334.  A  complaint  seeking  to  hold  a  city 
liable  for  injuries  caused  by  its  piling  stones 
in  a  street  in  such  a  manner  as  to  be  likely 
to  frighten  horses  of  ordinary  gentleness 
must  allege  that  they  would  naturally  do 
so,  where  the  mere  placing  of  the  stones  in 
the  street  was  not  in  and  of  itself  negli- 
gence. Elam  V.  Mt.  Sterling,  20:  512,  117 
S.  W.  250,  132  Ky.  657. 

335.  A  count  in  a  declaration  charging  in- 
jury through  the  frightening  of  a  horse  by 
an  object  near  a  highway  is  demurrable, 
unless  it  charges  that  the  object  was,  in  its 
nature,  calculated  to  frighten  horses  of 
ordinary  gentleness.  Norfolk  &  W.  R.  Co. 
V.  Gee,  3:  III,  52  S.  E.  572,  104  Va.  806. 

33G.  The  complaint  in  an  action  for  in- 
juries resulting  from  the  frightening  of 
plaintiff's  horse  is  not  rendered  demurrable 
by  failure  to  allege  that  the  horse  was  one 
of  ordinary  gentleness,  if  the  injury  is 
charged  to  have  been  caused  by  the  negli- 
gent acts  of  defendant,  the  particulars  of 
which  are  stated.  Baltimore  &  O.  S.  W.  R. 
Co.  V.  Slaughter,  7:  597,  79  N.  E.  186,  167 
Ind.  330. 

337.  A  petition  to  hold  a  railroad  com- 
pany liable  for  frightening  a  horse  to  the 
injury  of  plaintiff,  which  alleges  that  those 
in  charge  of  an  engine,  after  discovering  the 
frightened  condition  of  the  horse  and  the 
peril  of  plaintiff,  negligently  continued  to 
operate  the  train,  moving  it  up  to  and  past 
the  horse,  is  suffiv,ient  without  setting  out 
the  evidence  upon  which  liability  depends. 
Louisville  &  N.  R.  Co.  v.  Johnson,  47:  918, 
159  S.  W.  685,  155  Ky.  155. 

338.  Failure  to  allege  that  a  hand  car  and 
articles  thereon  were  calculated  to  frighten 
horses  of  ordinary  gentleness  does  not  ren- 
der the  complaint  demurrable,  in  an  action 
to  recover  damages  for  leaving  such  car  and 
articles  near  a  railroad  crossing,  which  re- 
sulted in  the  frightening  of  plaintiff's  horses, 
and  consequent  injury,  where  it  is  afteged 
that  defendant  carelessly  and  negligently 
placed  the  car  upon  the  crossing,  and  ob- 
structed the  free  use  of  it,  as  a  direct  re- 
sult of  which  the  accident  was  caused.  Bal- 
timore &  0.  S.  W.  R.  Co.  V.  Slaughter,  7: 
597,  79  N.  E.  186,  167  Ind.  330. 

Injury  to  property  from  cold. 

339.  An  allegation  that  injury  to  growing 
plants  and  fruit  by  frost  and  cold  occurred 
after,  and  as  a  result  of,  the  negligent  burn- 
ing of  the  cover  used  to  protect  the  plants 
and  fruit  from  frost  and  cold,  sufficiently 
connects,  by  ordinary,  natural  sequence,  the 
negligence  and  the  injury.  Benedict  Pine- 
apple Co.  V.  Atlantic  C.  L.  R.  Co.  20:  92, 
46  So.  732,  55  Fla.  514. 

340.  In  an  action  for  damages,  where  it  is 
in  effect  alleged  that,  in  the  month  of 
January,  the  defendant  negligently  burned 
the  cover  used  to  protect  growing  plants 
and  fruit  from  injury  by  ordinary  cold  and 
frost  usual  "in  the  winter  season"  at  the 
place  of  the  negligence,  of  which  use,  to 
prevent  probable  injviry,  the  defendant  knew, 
or  should  have  known,  that  shortly  after 
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the  burning  of  the  cover  the  plants  and 
fruit  were  injured  by  frost  and  cold,  Avhich 
injury  defendant  should  have  anticipated, 
and  that  the  injury  "was  caused  by  the 
negligence  of  the  defendant  in  burning  part 
of  the  cover,  as  aforesaid,"  and  damages  are 
claimed,  it  is  not  necessary  to  allege  "that, 
at  the  time  of  the  occurrence  of  the  fire, 
the  weather  was  such  that  cold  and  frost 
could  be  anticipated  by  the  defendant,"  or 
"that,  in  the  month  of  January,  cold  and 
frost  of  such  character  as  to  damage  grow- 
ing plants  ordinarily  occurred,"  since  the 
court  takes  judicial  notice  that  January 
is  in  the  winter  season,  and,  if  frost  or  cold 
of  any  degree  injured  the  plants  and  fruit 
as  a  proximate  result  of  the  defendant's 
negligence,  under  such  circumstances,  the 
extent  of  the  cold  or  the  condition  of  the 
weather  at  the  time  of  the  negligence  are 
not  material.  Benedict  Pineapple  Co.  v. 
Atlantic  C.  L.  R.  Co.  20:  92,  46  So.  732,  55 
Fla.  514. 
Denying  contribntory  negligence   and 

assumption  of  risk. 
See  also  supra,  287;  infra,  591. 

341.  Contributory  negligence  is  matter  of 
defense  where  it  does  not  appear  upon  the 
face  of  the  complaint  or  by  the  evidence  of 
plaintiff'.  Cahill  v.  E.  B.  &  A.  L.  Stone  &  Co. 
19:  1094,  96  Pac.  84,  153  Cal.  571. 

342.  A  complaint  to  enjoin  the  mainte- 
nance of  a  nuisance  need  not  allege  plain- 
tiff's freedom  from  contributory  negligence. 
Niagara  Oil  Co.  v.  Ogle,  42:  714,  98  N.  E. 
60,  177  Ind.  292. 

343.  Where  the  negligence  of  the  parents 
with  respect  to  their  care  for  a  child  killed 
by  another's  negligence  is  remote,  a  decla- 
ration to  hold  the  latter  liable  for  the 
death  need  not  negative  it.  Bottum  v. 
Hawks,  35:  440,  79  Atl.  858,  84  Vt.  370. 

344.  A  complaint,  to  hold  a  railroad  com- 
pany liable  for  injury  to  property  by  fire 
because  of  its  wrongful  obstruction  of  a 
highway  crossing  so  as  to  delay  the  fire 
apparatus,  is  insufficient  if  it  does  not 
show  freedom  from  negligence  on  the  part 
of  complainant,  bringing  about  the  fire, 
contributing  to  its  spread,  or  in  removing 
goods,  for  which  purposes  a  general  alle- 
gation that  the  loss  was  the  proximate  re- 
sult of  defendant's  acts  is  not  sufficient. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Tauer» 
39:  20,  96  N.  E.  758,  176  Ind.  621. 

—  of  employee. 

345.  An  allegation  in  a  complaint  by  a 
servant  seeking  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  the 
negligence  of  his  master,  that  he  was  in 
the  use  of  due  care  and  caution,  does  not 
negative  the  fact  of  his  assumption  of  the 
risk.  Bennett  v.  Evansville  &  T.  H.  R. 
Co.  40:  963,  96  N.  E.  700,  177  Ind.  463. 

346.  A  petition  by  a  sei-vant  against  his 
master  for  personal  injuries  sustained  in  his 
service,  which  alleges  that  the  master  oper- 
ated a  sawmill,  and,  in  connection  therewith, 
a  private  railroad  for  the  purpose  of  trans- 
porting his  employees  from  the  mill  to 
their  work  in  the  woods,  and  hauling  logs 
to  the  mill,  and  that,  while  being  transport- 
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ed  on  a  log  train  to  his  work,  he  was  in- 
jured in  the  wreck  of  the  train,  caused  by  its 
collision  with  a  tree  which  had  fallen  on 
the  track;  that  the  negligence  of  the  mas- 
ter consisted  in  knowingly  permitting  the 
tree,  which  was  dead  and  in  such  a  bad 
and  defective  condition  that  it  was  liable 
at  any  time  to  fall  upon  the  track,  to  re- 
main in  such  close  proximity  that  it  might 
and  did  fall  on  the  track, — is  defective  be- 
cause of  the  failure  to  allege  that  the  serv- 
ant did  not  know  of  the  location  of  the  tree 
.and  its  defective  condition,  or  could  not 
have  known  thereof  by  the  exercise  of  ordi- 
nary care.  Roland  v.  Tift,  20:  354,  63  S,  E. 
133,  131  Ga.  683. 

347.  An  allegation  in  the  declaration,  in 
an  action  by  a  servant  to  hold  his  master 
liable  for  personal  injuries  caused  by  the 
fall  of  a  ladder  due  to  the  defective  condi- 
tion of  iron  spurs  in  the  bottom  to  prevent 
its  slipping  when  in  use,  that  plaintiff  was 
in  the  exercise  of  due  care,  and  had  no 
knowledge  of  the  danger  of  slipping  incident 
to  the  use  of  the  ladder,  does  not  make  it 
good  against  demurrer,  since  the  servant  is 
chargeable  equally  with  the  master  with 
knowledge  of  the  obvious  imperfections  of 
the  ladder.  Sheridan  v.  Gorham  Mfg.  Co. 
13:  687,  66  Atl.  576,  28  R.  I.  256. 

—  on  highway  or  bridge. 

348.  A  complaint  against  a  county  for  in- 
jury caused  by  a  defective  bridge  under  a 
statute  making  the  county  liable  for  such 
injury  provided  the  injured  person  has  not 
brought  about  the  injury  by  his  own  act, 
or  contributed  thereto,  need  not  allege  ab- 
sence of  contribution,  or  neglect,  where  the 
facts  alleged  show  that  plaintiff's  neglect 
was  not  the  proximate  cause  of  the  injury. 
Cooper  V.  Richland  County,  10:  799,  56  S.  E. 
958,  76  S.  C.  202. 

349.  It  is  not  necessary  that  plaintiff, 
in  an  action  against  a  municipality  for 
injury  on  a  defective  walk,  allege  and 
prove  that  he  was  not  guilty  of  contribu- 
tory negligence.  Oklahoma  City  v.  Reed, 
33:  1083,  87  Pac.  645,  17  Okla.  518. 
Presentation  of  claim  for  injuries. 

350.  That  a  claim  for  personal  injuries 
was  presented  in  writing  to  the  city  coun- 
cil, as  required  by  statute,  is  not  shown  by 
a  complaint  which  states  that  plaintiff 
caused  the  city  and  its  officers  and  agents 
to  be  fully  informed  of  the  extent  of  the  in- 
jury, and  that  the  officers  and  agents  in- 
vestigated the  same.  Giuricevic  v.  Tacoma, 
a8:  533,  106  Pac.  908,  57  Wash.  329. 

351.  A  statute  making  mandatory  the  in- 
corporation of  certain  information  in  a 
notice  to  a  municipality  of  a  claim  for  dam- 
ages for  personal  injuries  requires  com- 
pliance with  its  provisions  to  be  pleaded 
and  proved.  Collins  v.  Spokane,  35:  840, 
116  Pac.  663,  64  Wash.  153. 

fc.  For  lihel  or  slander. 


(See  also   same   heading   in  Digest   L.R.A. 

1-10.) 
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Surplusage,  see  supra,  136. 
Negation  of  defense,  see  supra,  196. 

liibel. 

Allegations  as  to  damages,  see  supra,  218- 

220. 
Demurrer  to  complaint,  see  infra,  000,  623. 
See  also  Luikl  and  Slander,  32. 

352.  A  complaint  for  libel  need  not  show 
what  part  of  the  article  is  claimed  to  be 
false  and  scandalous,  it  being  sufficient  if 
it  appears  from  the  article  and  from  the 
innuendo  assigning  its  meaning  that  the 
article  as  a  whole  is  false  and  scandalous. 
Ervin  v.  Record  Pub.  Co.  18:  622,  97  Pac. 
21,   154  Cal.   79. 

353.  An  averment  of  malice  in  a  f)eti- 
tion  in  civil  libel  does  not  give  rise  to  the 
implication  that  the  one  sued  wrote  the  un- 
truth knowing  it  to  be  untrue.  Dickinson 
V.  Hathaway,  21:  33,  48  So.  136,  122  La. 
644. 

354.-  An  allegation  that  defendant  wrote 
the  untruth  complained  of,  knowing  it  to  be 
untrue,  is  an  essential  element  of  a  peti- 
tion in  a  civil  suit  for  damages  for  the 
sending  of  an  alleged  libelous  letter.  Dick- 
inson V.  Hathaway,  21:  33,  48  So.  136,  122 
La.  644. 

355.  A  complaint  for  libel  upon  one  who 
had  brought  a  suit,  which  does  not  show 
that  plaintiff  had  done  so  except  in  the  in- 
nuendo, is  insufficient.  Watson  v.  Detroit 
Journal  Co.  5:  480,  107  N.  W.  81,  143  Mich. 
430. 

356.  A  petition  for  libel  setting  forth  the 
charging  of  a  statutory  crime  is  suflicient, 
although  it  contains  other  matter  as  to 
which  there  is  no  sufficient  inducement  to 
show  its  libelous  character.  Woolley  v. 
Plaindealer  Pub.  Co.  5:  498,  84  Pac.  473, 
47   Or.  619. 

357.  It  suffices  in  a  common-law  count  for 
defamation,  to  charge,  in  appropriate  terms 
and  connection,  the  use  of  such  words  as 
"thief"  and  "robber,"  and  it  is  not  neces- 
sarj^  to  charge  accusation  of  the  commis- 
sion of  a  specific  offense.  Alderson  v. 
Kahle,  51:  1198,  80  S.  E.  1109,  73  W.  Va. 
690. 

358.  That  unnecessary  matter  is  incor- 
porated in  a  complaint  charging  libel  in 
charging  the  commission  of  a  statutory 
crime  will  not  destroy  the  sufficiency  of 
the  pleading  if  the  import  of  the  libelous 
charge  is  not  qualified  or  modified  by  the 
entire  article  pleaded.  Woolley  v.  Plain- 
dealer  Pub.  Co.  5:  498,  84  Pac.  473,  47  Or. 
619. 

359.  A  complaint  for  libel  in  charging  one 
with  being  distributing  agent  for  a  person 
who  is  assumed  to  have  secured  a  public  of- 
fice through  bribery  is  not  demurrable,  since 
the  words  are  capable  of  a  defamatory  and 
libelous  meaning.  Scofield  v.  Milwaukee 
Free  Press  Co.  2:  691,  105  N.  W.  227,  126 
Wis.  81. 

360.  A  general  demurrer  to  the  petition, 
in  an  action  for  libel,  is  properly  overruled, 
where  the  petition  alleges  that  tlie  publica- 
tion of  the  article  complained  of  was  a 
voluntary,    gratuitous,    and    libelous    state- 
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ment  by  tlie  defendant,  falsely  purporting 
to  have  been  made  upon  a  judicial  trial,  the 
falsity  of  which  statement  must  have  been 
known  to  tlie  defendant.  Atlanta  News  Pub. 
Co.  V.  Medlock,  3:  1139,  51  S.  E.  756,  123 
Ga.  714. 

361.  An  exception  of  no  cause  of  action 
should  not  be  sustained,  but  there  should 
be  a  trial  on  the  merits,  in  a  suit  for  libel 
brought  by  a  physician  belonging  to  a  so- 
ciety condemning  advertising  in  the  public 
press  as  unethical,  who  charges  the  publica- 
tion of  an  article  regarding  an  imaginary 
and  fabulous  case  which,  while  ostensibly 
praisihg  him,  was  calculated  to  bring  him 
into  ridicule  and  contempt,  and  to  place  him 
on  a  level  with  advertising  quacks.  Mar- 
tin V.  Nicholson  Pub.  Co.  4:  861,  40  So.  376, 
115  La.   979.  (Annotated) 

—  innuendo  in  complaint  for. 
See  also  supra,  136. 

362.  An  innuendo  cannot  add  to,  enlarge, 
or  change  in  any  degree  words  alleged  to 
be  libelous.     Fitzpatrick  v.  Age-Herald  Pub. 
Co.  51 :  401,  63  So.  980,  184  Ala.  510. 
Slander. 

Duplicity,  see  supra,  160. 

Necessity  of  pleading  special  damages,  see 

supra,  218. 
Demurrer  to  declaration,  see  infra,  592. 

363.  Where  a  petition  in  an  action  for 
slander  alleges  that  the  defendant  said  of 
the  plaintiff,  a  married  man,  intending 
thereby  to  charge  him  with  the  offense  of 
adultery:  "B.  was  undoubtedly  down  the 
railroad. track  with  some  woman;  I  believe 
it;  he  is  guilty,  and  I  know  he  is," — it  is 
error  to  sustain  an  objection  to  the  intro- 
duction of  any  evidence,  upon  the  ground 
that  the  words  complained  of  are  not  sus- 
ceptible of  the  meaning  attributed  to  them, 
or  that  sufficient  facts  are  not  pleaded  to 
show  that  they  were  used  in  that  sense. 
Bashford  v.  Wells,  18:  580,  96  Pac.  663,  78 
Kan.  295. 

—  innuendo  in  complaint  for. 

364.  The  ordinary  meaning  of  the  words, 
"dirty  slut,"  cannot  be  expanded  to  include 
a  slanderous  imputation  of  unchastity  by 
the  innuendo  of  the  petition  but,  if,  in  the 
light  of  the  occasion  and  circumstances  of 
their  utterance,  they  conveyed  such  a  mean- 
ing, the  extrinsic  facts  showing  they  were 
defamatory  should  be  pleaded  in  the  prefa- 
tory part  of  the  petition,  and  in  such  case 
are  actionable.  Cooper  v.  Seaverns,  25:  517, 
105  Pac.  509,  81  Kan.  267. 

I.  For  torts,  injuries,  or  nuisance. 

(See   also   same   heading   in   Digest   L.R.A. 
1-70.) 

Allegations  of  negligence  causing  injury,  see 

supra,  II.  j. 
Waiver  or  cure  of  defects,  see  supra,  49. 
Amendment    of    pleadings,    see   supra,    104, 

120. 
Surplusage,  see  supra,  137. 
All^ations  as  to  right  or  capacity  to  sue, 

see  supra,  172. 
Description  of  parties,  see  supra,   175-177. 
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Negation  of  defense,  see  supra,  189,  192, 
194,  196,  203. 

Demurrer  to  complaint,  see  infra,  602.       > 

Stating  cause  of  action  for  inducing  sui- 
cide, see  Case,  3. 

Failure  to  report  contagious  disease  of 
sheep,  see  Constitutional  Law,  654. 

365.  An  action  in  tort  for  breach  of  war- 
rant}' that  an  article  sold  was  perfect,  which 
may  be  begun  by  arresting  defendant,  will 
not  lie  unless  scienter  is  alleged.  Cald- 
beck  V.  Simanton,  20:  844,  71  Atl.  881,  82 
Vt.   69.  (Annotated) 

366.  Wilful  conduct  in  injuring  another  is 
sufficiently  shown  by  an  allegation  that  de- 
fendant acted  wantonly,  "well  knowing  that 
the  act  would  probably  result  in  injury  to 
plaintiff,  and  with  reckless  disregard  of  the 
consequences."  Bessemer  Coal,  Iron,  & 
Land  Co.  v.  Doak,  12:  389,  44  So.  627,  152 
Ala.    166. 

367.  An  action  ex  delicto  against  a  sleep- 
ing car  company  is  stated  by  an  allegation 
of  breach  of  duty  on  the  part  of  its  porter 
in  carrying  away  the  hand  bag  of  a  pas- 
senger. Bacon  v.  Pullman  Co.  i6:  578,  159 
Fed.  1,  89  C.  C.  A.  1. 

368.  A  petition  which  alleges  that  plain- 
tiff purchased  a  through  ticket  between  two 
points  on  connecting  lines  of  two  railroad 
companies;  that  she  was  transported  by  one 
railroad  to  a  junction  point  of  the  two 
lines;  that  in  view  of  the  fact  that  no  ac- 
commodations could  be  obtained  at  such 
point,  and  that  passengers  had  to  wait  there 
for  connecting  trains,  the  companies  jointly 
provided  a  waiting  room  for  passengers; 
that  upon  her  arrival  there  plaintiff  was 
directed  by  the  employees  of  both  compa- 
nies to  enter  the  waiting  room;  that  it  was 
necessary  to  wait  several  hours  for  connect- 
ing trains;  and  that,  while  so  waiting,  the 
employee  in  charge  of  such  room  refused  to 
allow  her  to  remain  therein  until  the  con- 
necting train  arrived,  and  ejected  her  there- 
from at  night,  and  locked  the  door,  whereby 
she  was  exposed  to  a  rainstorm  and  made 
sick, — states  a  cause  of  action  in  tort 
against  both  railroad  companies  as  against 
a  general  demurrer.  Riley  v.  Wrightsville 
&  T.  R.  Co.  24:  379,  65  S.  E.  890,  133  Ga. 
413. 

369.  In  an  action  to  recover  damages  for^ 
a  tort,  the  complaint  should  allege  the* 
place  where  the  injuries  occurred  in  order 
to  give  the  defendant  an  opportunity  to  set 
up  all  defenses  which  might  arise  by  reason 
of  the  law  of  that  place.  McClain  v  Lewis- 
ton  Interstate  Fair  &  R.  Asso.  25:  691,  104 
Pac.  1015,  17  Idaho,  63. 

370.  In  an  action  to  recover  damages  for 
malicious  abuse  of  civil  process  in  fraud- 
ulently securing  a  judgment  on  a  fictitious 
claim  and  its  satisfaction,  allegations  re- 
specting the  manner  in  which  the  judgment 
was  obtained  and  the  manner  in  which  pay- 
ment of  the  same  was  exacted  are  not  ir- 
relevant. Atlanta  Ice  &  Coal  Co.  v.  Reeves, 
36:  II 12,  71  S.  E.  421,  136  Ga.  294.  j 

371.  The  absence  of  other  available  moor-, 
ing  place  is  sufficiently  pleaded  by  a  declara-j 
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tion  in  an  action  to  recover  damages  for 
casting  off  a  vessel  necessarily  moored  to  de- 
fendant's wharf,  by  an  averment  that  a 
tempest  compelled  mooring  to  the  defend- 
ant's wharf.  Ploof  v.  Putnam,  20:  152,  71 
Atl.  188,  81  Vt.  471. 
Conspiracy. 

372.  Injury  to  one's  business,  giving  a 
right  of  action  under  the  Sherman  anti- 
trust act,  is  sufficiently  shown  by  a  plead- 
ing alleging  that,  because  of  defendant's 
combination,  plaintiff  could  not  secure  all 
of  a  certain  commodity  required  by  his 
business,  and  was  deprived  of  customers 
and  the  profit  upon  his  legitimate  business 
as  theretofore  existing.  WLeeler-Stenzel 
Co.  v.  National  Window  Glass  Jobbers' 
Asso.  10:  972,  152  Fed.  864,  81  C.  C,  A.  658. 
For    death. 

See  also  supra,  287,  296,  305-308,  343. 

373.  A  complaint  alleging  the  death  of 
plaintiff's  child  because  of  noxious  air  from 
a  pond  maintained  by  defendant  near  plain- 
tiff's residence,  where  the  child  lived,  and 
seeking  damages  therefor,  is  not  demurrable 
as  failing  to  show  injury  different  from  that 
suffered  by  the  public.  Hosmer  v.  Republic 
Iron  &  Steel  Co.  43:  871,  60  So.  801,  179  Ala. 
415. 

374.  A  cause  of  action  at  common  law, 
and  not  a  statutory  action  for  death,  is  set 
out  by  a  declaration  which  does  not  allege 
immediate  death,  or  death  without  recovery 
of  consciousness,  and  which  places  the  dam 
ages  beyond  the  statutory  limit,  the  action 
being  brought  in  the  name  of  the  adminis- 
tratrix for  the  benefit  of  the  estate,  and  not 
for  the  exclusive  benefit  of  the  widow  and 
children  as  under  the  statute.  Anderson  v. 
Wetter,  15:  1003,  69  Atl.  105,  103  Me.  257. 
Conversion. 

Amendment  of  pleadings,  see  supra,  120. 
Sufficiency  to  show  conversion  from  married 

woman,  see  Tboveb,  2. 
See  also  supra,  175. 

375.  A  complaint  in  the  usual  form  of 
conversion,  without  stating  the  particulars 
of  the  claim  upon  which  the  conversion  is 
predicated,  is  sufficient  under  the  rules  of 
the  Wisconsin  Code.  Meyer  v.  Doherty, 
13:  247,  113  N.  W.  671,  133  Wis.  398. 

376.  In  trover  to  recover  chattels  the  pos- 
session of  which  was  obtained  by  defendant 

^under  a  contract,  it  is  not  necessary  to  al- 
le-"?  the  substance  of  the  contract  and  point 
out  wherein  it  had  been  violated.  Austin  v. 
Vanderbilt,  6:  298,  85  Pac.  519,  48  Or.  206. 

377.  An  allegation  that,  at  the  time  of 
the  seizure  of  property  to  satisfy  the  debt 
of  a  third  person,  plaintiff  was  the  owner 
and  in  possession  of  it,  and  that  such  prop- 
erty continued  to  be  his  until  its  sale  by 
the  sheriff,  is  sufficient  to  support  an  action 
for  conversion.  Western  Min.  Supply  Co. 
v.  Quinn,  28:  214,  105  Pac.  732,  40  Mont 
156. 

378.  Where  a  petition  in  an  action  of 
trover  alleges  that  the  defendant  is  in  pos- 
session of  the  property  sued  for,  and  it  does 
not  appear  that  he  lawfully  acquired  the 
possession,  it  is  not  necessary  to  allege 
that  the  plaintiff,  before  the  suit  was 
Digest  1-52  I..R.A.(N.S.) 


brought,  demanded  possession  of  the  defend- 
ant, and  tliat  he  refused  to  comply. 
Vaughn  v.  Wright,  45:  785,  78  S.  E.  123,  139 
Ga.   736. 

379.  A  complaint  in  an  action  by  an  ad- 
ministratrix for  conversion,  which  alleges 
that  defendant  had  decedent's  money  in  his 
possession  at  the  time  of  her  death,  and 
that  he  retains  the  same  in  his  possession 
and  has  converted  it  to  his  own  use,  suffi- 
ciently charges  a  taking  and  conversion  of 
the  money  before  decedent's  death;  and  the 
allegation  that,  although  often  requested  to 
do  so,  the  defendant  refuses  to  pay  the 
same  to  the  plaintiff  as  administratrix,  does 
not  limit  the  right  to  recover  as  for  a  con- 
version after  the  decedent's  death.  Meyer 
v.  Doherty,  13:  247,  113  N.  W.  671,  133  Wis. 
398. 

False   imprisonment. 

Demurrer  to  petition,  see  infra,  617. 

380.  One  suing  for  false  imprisonment 
must  aver  that  the  imprisonment  was 
wrongful  or  unlawful,  or  ihe  facts  and  cir- 
cumstances showing  such  unlawfulness. 
Smith  V.  Clark,  26:  953,  106  Pac.  653,  37 
Utah,  116. 

Fraud. 

See  also  supra,  198,   199,  203;   infra,   408- 
410,  445. 

381.  The  mere  use  of  the  terms  "fraudu- 
lent" and  "surreptitious"  in  a  complaint  in 
connection  with,  or  as  characterizing,  acts 
of  defendant,  does  not  in  all  :ases  authorize 
relief,  where  it  otherwise  appears  that  these 
terms  are  used  only  to  give  color  to  state- 
ments which,  without  them,  would  be  en- 
tirely insufficient.  Rocky  Mountain  Bell 
Teleph.  Co.  v.  Utah  Independent  Teleph.  Co. 
8:  1153,  88  Pac.  26,  31  Utah,  377. 

382.  Where  by  statute  fraud  is  a  fact  to 
be  specially  pleaded,  a  complaint  is  not  suffi- 
cient to  assert  passive  fraud  by  concealment, 
which  sets  out  misrepresentations  of  fact, 
stating  that  the  true  fact  was  wilfully  con- 
cealed, and  concludes  that  by  virtue  of  said 
fraudulent  misrepresentations  and  conceal- 
ments damage  was  done.  American  Surety 
Co.  V.  Pacific  Surety  Co.  19:  83,  70  Atl.  584, 
81  Conn.  252. 

383.  In  an  Action  for  damages  for  fraudu- 
lent representations  the  pleader  must  show- 
by  appropriate  allegations  reliance  thereon 
to  his  pecuniary  injury.  Ott  v.  Hood,  44: 
524,  139  N.  W.  762,  152  Wis.  97. 

384.  A  charge  of  false  representations 
that  certain  land  was  included  in  the  tract 
sold  in  the  complaint  in  an  action  for  deceit 
in  the  sale  of  real  estate  is  not  sufficient  to 
charge  knowledge  of  falsity,  or  recklessness 
on  the  part  of  the  vendor.  Vincent  v.  Cor- 
bitt,  21:  85,  47  So.  641,  94  Miss.  46. 

385.  A  petition  to  recover  money  obtained 
through  the  maintenance  of  fictitious  races 
on  which  plaintiff  was  induced  tc  bet,  and 
which  were  so  fixed  that  he  was  sure  to 
lose,  states  a  right  of  action  at  common  law 
for  monev  obtained  through  fraud  and  de- 
ceit. Hobbs  V.  Boatright,  5:  906,  93  S.  W. 
934,  195  Mo.  693. 

386.  A   declaration  counts  on   fraud  end 
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deceit,  and  not  on  seduction  and  breach  of 
promise,  where  it  charges  in  effect  that  tlie 
plaintiff,  relying  on  the  representations  and 
promises  of  the  defendant,  was  fraudulent- 
ly led  to  enter  into  an  invalid  marriage  re- 
lation with  him  by  the  assertion  that  a 
former  marriage  was  void,  and  that  he 
would  have  it  set  aside  and  publicly  marry 
her,  and  which  then  alleges  that  he  after- 
wards obtained  a  divorce,  deserted  the 
plaintiff,  and  married  another  woman.  Sears 
V.  Wegner,  14:  819,  114  N.  W.  224,  150 
Mich.  388. 

387.  A  petition  for  damages  for  fklse 
representations  inducing  the  purchase  of 
real  estate  is  sufhcient  to  withstand  a  mo- 
tion for  a  new  trial,  although  it  does  not 
alkge  knowledge  of  the  falsity  of  the  rep- 
resentations, if  it  alleges  that  defendant 
falsely  and  fraudulently  made  the  state- 
ments relied  on.  Davis  v.  Trent,  49:  121 9, 
143  N.  W.  1073,  162  Iowa,  269. 

388.  Allegation  that  the  purchaser  at  a 
strict  foreclosure  sale  under  a  mortgage  of 
property  to  which  the  mortgagor  had  no 
title  Received  nothing  of  value  under  his 
certificate  is  not  necessary,  in  an  action 
to  hold  the  mortgagee  who  conducted  the 
sale  with  knowledge  of  the  facta  liable  for 
fraud,  although  he  had  recorded  his  cer- 
tificate. Dirks  Trust  &  Title  Co.  v.  Koch, 
49:  513,  143  N.  W.  952,  32  S.  D.  551. 

389.  If  a  person  sues  his  attorney  for 
money  collected  which  such  attorney  has 
been  permitted,  because  of  his  own  false 
representations,  to  keep  until  the  right  to 
recover  it  has  been  extinguished  by  the  stat- 
ute of  limitations,  and  then  such  attorney 
successfully  pleads  such  statute  in  an  action 
on  contract,  stating  the  false  representa- 
tion as  the  cause  for  delay,  the  complaint 
should  be  sustained  for  recovery  of  damages 
for  the  fraud,  if  it  fairly  appears  that  the 
damages  were  thus  caused,  in  that  the  plain- 
tiff relied  upon  the  false  representations 
in  failing  to  sue  within  the  statutory  period 
upon  the  cause  of  action  on  contract.  Ott 
V.  Hood,  44:  524,  139  N,  W.  762.  152  Wis. 
97. 

—  frand  of  creditors. 

390.  An  averment  by  an  attorney  in  a 
complaint  to  enjoin  the  dismissal  of  an  ac- 
tion that  plaintiff  therein  deeded  to  de- 
fendant, in  settlement  of  the  litigation,  the 
subject-matter  thereof,  valued  at  $3,000, 
for  a  nominal  consideration,  is  sufficient  to 
raise  the  question  of  intent  to  deprive  plain- 
tiff's attorney  of  his  compensation  and  the 
bad  faith  of  defendant.  Jackson  v.  Stearns, 
5:  390,  84  Pac.  798,  48  Or.  25. 

391.  In  an  action  in  tort  for  the  fraud 
of  defendant  in  purchasing  property  from 
an  insolvent  and  withholding  title  from 
record,  thereby  allowing  the  debtor  to  ob- 
tain credit  on  the  faith  of  the  ownership, 
general  allegations  of  collusion  and  con- 
cealment will  not  take  the  place  of  a 
specific  allegation  of  direct  representation 
by  the  defendant  grantee  to  the  creditor. 
Graves  v.  Horton,  26:  545,  65  S.  E.  112,  132 
Ga.  786. 
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392.  The  mere  general  expression  that 
the  defendant  in  an  action  for  fraud  in 
purchasing  property  from  an  incolvent  and 
withholding  title  from  record,  by  one  who 
gave  credit  to  the  insolvent  on  the  faith  of 
his  ownership,  "used"  the  original  debtor 
for  fraudulent  purposes,  does  not  amount  to 
an  allegation  of  agency.  Graves  v.  Hor- 
ton, 26:  545,  65  S.  E.  112,  132  Ga.  786. 
Malicious   prosecution. 

Demurrer  to  petition,  see  infra,  617. 

393.  A  petition,  in  order  to  state  a  cause 
of  action  for  malicious  prosecution,  must 
charge:  First,  that  a  prosecution  was  com- 
menced against  plaintiff;  second,  that  it 
was  instituted  or  instigated  by  defendant; 
third,  that  it  was  malicious;  fourth,  that 
it  has  been  legally  and  finally  terminated 
in  plaintiff's  favor;  fifth,  that  it  was  with- 
out probable  cause.  Chicago,  R.  I.  &  P.  R. 
Co.  v.  Holliday,  39:  205,  120  Pac.  927,  30 
Okla.  680. 

To   real  property. 

Amendment    of    declaration    in    action    for 

trespass,   see   supra,   99. 
See  also  supra,  286. 

394.  In  a  declaration  for  injury  to  a  gas 
well  from  failure  of  an  adjoining  owner  to 
plug  a  well  on  his  premises,  as  required  by 
statute  upon  its  abandonment,  it  is  not  es- 
sential to  aver  that  at  the  time  thereof 
plaintiff  was  in  receipt  of  the  gas  rentals 
from  the  injured  well,  or  supplied  with  gas 
therefrom  for  use  in  his  mansion  house,  un- 
der the  stipulations  therefor  in  hia  lease. 
Atkinson  v.  Virginia  Oil  &  Gas  Co.  48:  167, 
79  S.  E.  647,  72  W.  Va.  707. 

As  to  mrater  rights. 

Reversal  for  insufficiency  of  complaint,  see 

Appeal  and  Error,  1057. 
See  also  supra,  38,  192. 

395.  An  appropriation  of  water  by  a  ditch 
company  for  the  use  of  its  customers  is  not 
sufficiently  alleged  in  a  complaint  which 
fails  to  show  that  any  of  it  ever  reached 
them.  Sterling  v.  Pawnee  Ditch  Extension 
Co.  15:  238,  94  Pac.  339,  42  Colo.  421. 

396.  One  suing  for  injury  caused  by  an 
obstruction  to  his  use  of  a  navigable  stream 
need  not  allege  that  defendant  owed  him 
the  duty  not  to  obstruct  the  stream,  since 
he  owed  such  duty  to  all  having  the  right 
to  use  the  stream.  Cumberland  Pipe  Line 
Co.  v.  Stambaugh,  31:  1131,  126  S.  W.  106, 
137  Ky.  528. 

397.  A  complaint  in  an  action  to  recover 
damages  for  interference  with  the  flow  of 
water  from  complainant's  property,  which 
alleges  interference  with  the  flow  of  "sub- 
terranean waters  or  streams,"  will  be  con- 
strued to  charge  interference  with  unchan- 
neled  waters  only.  Shahan  v.  Brown,  43: 
792,  60  So.  891,  179  Ala.  425. 

398.  A  declaration  to  recover  damages  for 
the  construction  of  a  levee  which  causes  the 
water  to  set  back  on  plaintiff's  lands  is  not 
demurrable  because  it  alleges  that  the  levee 
caused  the  water  to  rise  higher  than  normal 
on  the  opposite  side  of  the  river  from  and 
above  the  levee,  which  would  show  injury  to 
lands  of  others  than  plaintiff,  where  the  al- 
legation is  made  simply  to  show  the  injury 
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to   plaintiff's   land.     Bradbury  v.   Vandalia 

Levee   &   Drainage   Dist.    ig:  991,   86   N.    E. 

163,  236  111.  36. 

Nuisance. 

See  also  supra,  172;  infra,  432. 

399.  The  absence  of  a  categorical  aver- 
ment in  an  action  to  recover  damages  for 
maintenance  of  a  nuisance,  that  tiie  nui- 
sance was  maintained  by  defendant,  is  not 
fatal  if  the  Code  contains  forms  of  pleading 
in  which  such  averments  are  not  found,  and 
the  pleading  could  be  construed  as  intended 
to  state  a  cause  of  action  against  the  per- 
sons sued.  Adler  v.  Pruitt,  32:  889,  53  So. 
315,  169  Ala.  213. 

400.  One  who  states  in  his  complaint 
against  a  person  operating  a  nuisance  near 
a  highway,  for  injuries  caused  by  the  fright- 
ening of  his  horse  thereby,  facts  showing 
defendant's  omission  of  duty  to  him,  is  not 
bound  to  characterize  the  thing  causing  the 
injury  as  a  public  nuisance,  to  render  his 
complaint  good.  Fort  Wayne  Cooperage 
Co.  V.  Page,  23:  946,  84  N.  E.  145,  170  Ind. 
585. 

401.  A  city  which,  to  abolish  a  grade 
crossing,  authorizes  a  railroad  company  to 
depress  its  tracks  in  a  public  street,  cannot 
be  held  liable  as  for  the  maintenance  of  a 
nuisance,  upon  an  averment  that  the  rail- 
road company,  under  direction  of  the  city, 
"unreasonably  and  unlawfully  prevented 
and  obstructed  for  a  long  space  of  time  any 
traffic  whatever  on  the  said  highways." 
Liermann  v.  Milwaukee,  13:  253,  113  N.  W. 
65,   132  Wis.   628. 

Inducing   breach   of   contract. 

402.  That  one  knew  of  a  contract  with 
the  performance  of  which  he  wrongfully  in- 
terfered is  not  shown  by  an  allegation  that 
he  maliciously  prevented  its  performance. 
McGurk  V.  Cronenwett,  19:  561,  85  N.  E.  676, 
199  Mass.  467. 

403.  The  question  whether  or  not  a  com- 
plaint for  enticing  away  a  servant  states  a 
cause  of  action  cannot  be  affected  by  an  af- 
fidavit of  denial  by  the  servant.  Globe  & 
Rutgers  F.  Ins.  Co.  v.  Firemen's  Fund  Ins. 
Co.  29:  869,  52  So.  454,  97  Miss.  148. 
Interference  with  business  or  employ- 
ment. 

See  also  supra,  372. 

404.  A  general  averment  in  an  action  by 
one  against  his  former  employer,  that  he 
prevented  plaintiff  from  obtaining  employ- 
ment and  caused  him  to  be  discharged  from 
positions  secured,  states  no  cause  of  action, 
since  it  is  too  general.  Wabash  R.  Co.  r. 
Young,  4:  1091,  69  N.  E.  1003,  162  Ind. 
102. 

405.  A  complaint  does  not  show  such  a 
malicious  interference  with  plaintiff's  busi- 
ness as  to  state  a  cause  of  action  at  common 
law  which  states  that,  in  response  to  in- 
quiries by  an  intended  employer,  a  former 
employer  made  statements  which,  for  all 
that  appears  from  the  complaint,  were  true; 
although  it  is  also  shown  that  plaintiff  did 
not  secure  the  position.  Wabash  R.  Co.  v. 
Young,  4:  1091,  69  N.  E.  1003,  162  Ind.  102. 

406.  A  cause  of  action  for  unlawful  inter- 
ference with  plaintiff's  occupation  is  not 
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shown  by  an  allegation  that  defendant  com- 
municated to  intending  employers  the  fact 
that  i)laiiitiir  belonged  to  a  labor  organiza- 
tion and  was  a  labor  agitator,  in  the  absence 
of  anything  to  show  that  there  was  any  con- 
nection between  the  statements  and  the 
failure  to  secure  employment.  Wabash  R. 
Co.  v.  Young,  4:  1091,  69  JS'.  E.  1003,  102 
Ind.  102. 

407.  A  complaint  which  states  in  sub- 
stance that  the  defendant,  a  banker  and 
man  of  wealth  and  influence  in  the  com- 
munity, maliciously  established  a  barber 
shop,  employed  a  barber  to  carry  on  the 
business,  and  used  his  personal  influence  to 
attract  customers  from  the  plaintiff's  bar- 
ber shop,  not  for  the  purpose  of  serving 
any  legitimate  purpose  of  his  own,  but  for 
the  sole  purpose  of  maliciously  injuring  the 
plaintiff,  whereby  the  plaintiff's  business 
was  ruined,  states  a  cause  of  action  in  tort. 
Tuttle  v.  Buck,  22:  599,  119  N.  W.  946,  107 
Minn.  145. 

m.  For  infringement. 

(See  also  same  heading  in  Digest  k.R.Ai 
1-70.) 

Effect  of  appearance  to  waive  failure  of 
service  of  copy  of  petition  or  complaint, 
see  Appearance,  15. 

n.  Estates  of  decedents;  wills;  trusts. 

(See  also  same  heading  in^  Digest  L.R.A. 
1-10.) 

Sufficiency  of  petition  for  letters  of  admin- 
istration  upon   estate  of   absentee,   see 

E^ECUTOBS  AND  ADMINISTRATORS,  22. 

See  also  supra,  224;  infra,  416. 

o.  As  to  corporate  matters. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

408.  In  a  suit  to  hold  a  corporation  liable 
for  debts  of  a  partnership  to  the  business 
of  which  it  succeeds,  on  the  theory  that  its 
organization  was  fraudulent  in  fact,  or 
that,  under  the  facts  surrounding  the 
organization,  it  was  liable  for  the  debts  of 
the  partnership,  what  the  stockholders  did 
with  their  stock  since  the  organization  is 
immaterial  as  matter  of  pleading,  although 
such  matters  might  be  material  as  evidence 
tending  to  support  a  charge  of  fraud. 
Byrne  Hammer  Drv  Goods  Co.  v.  Willis- 
Dunn  Co.  29:  589,  121  N.  W.  620,  23  S.  D. 
221. 

409.  Interventions  in  proceedings  for  the 
appointment  of  receivers  for  an  insolvent 
bank,  which  alleged  that  the  bank  had  an 
authorized  capital  of  $50,000  of  which  $25,- 
000  had  been  issued  and  paid  up;  that  the 
corporate  stock  was  subsequently  increased 
to  $150,000,  which  increase  was  sold  to  or 
divided  among  the  original  shareholders, 
with  the  exception  of  about  250  shares  of 
the  par  value  of  $100  per  share,  which  were 
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sold  to  new  subscribers,  including  inter- 
veners; that  false  and  fraudulent  represen- 
tations were  made  to  induce  the  taking 
tliereof, — some  being  printed,  some  written, 
and  some  oral;  that  the  interveners  relied 
thereon;  that  they  had  never  participated 
in  any  meeting  of  the  stockholders  of  the 
bank,  had  never  been  officers  thereof,  and 
had  never  received  or  accepted  any  benelits 
from  the  bank  by  reason  of  the  ownership 
of  the  stock  thereof;  and  that  some  had 
paid  for  the  stock  and  some  had  given  notes 
therefor;  some  of  which  interventions  alleg- 
ing that  the  interveners  had  proceeded  im- 
mediately upon  discovery  of  the  fraud,  and 
one  setting  out  specific  reasons  why  he  did 
not  know  of  the  fraud  before  the  bank's 
assignment  for  the  benefit  of  creditors,  the 
prayer  being  for  rescission  and  other  equi- 
table relief, — are  sufficient  to  withstand  a 
general  demurrer.  Gress  v.  Knight,  31: 
900,  68  S.  E.  834,  135  Ga.  60. 

410.  Allegations  in  interventions  by 
stockholders  !n  proceedings  for  the  appoint- 
ment of  receivers  for  an  insolvent  bank,  to 
rescind  subscriptions  to  the  capital  stock 
of  the  corporation,  for  fraud  in  misrepre- 
senting its  financial  condition  that  the  bank 
owed  an  item  of  about  $20,000  of  accrued 
interest,  without  stating  to  whom  it  was 
due  or  showing  any  sufficient  reason  for  the 
failure  to  do  so,  and  that  at  least  $75,000 
of  the  loans  and  discounts  set  out  in  its 
statement  were  worthless,  without  any 
further  specification,  are  subject  to  special 
demurrers.  Gress  v.  Knight,  31:  goo,  68 
S.  E.  834,  135  Ga.  60. 

411.  The  question  of  the  proper  service  of 
process  on  a  corporation  and  the  excessive- 
ness  of  a  judgment  against  it  in  a  foreign 
court  cannot  be  inquired  into  upon  aver- 
ments that  the  suit  was  kept  secret  from 
complainant,  a  stockholder  in  the  corpora- 
tion, by  service  upon  an  officer  of  the  cor- 
poration, who  was  in  the  employ  of  plain- 
tiff", and  that  the  claim  adjudicated  was 
wrongfully  and  fraudulently  excessive. 
Kelly  V.  Thomas,  51:  122,  83  Atl.  307,  234 
Pa.  419. 

412.  In  an  action  brought  by  a  foreign 
corporation  within  the  state  of  Idaho,  the 
complaint  is  demurrable  if  it  fails  to  allege 
a  compliance  with  the  Constitution  and 
statutes  in  regard  to  designating  a  general 
agent  upon  whom  service  of  process  may 
he  had,  or  to  show  that  it  has  filed  its  ar- 
ticles of  incorporation  as  required  by  law. 
Valley  Lumber  &  Mfg.  Co.  v.  Driessel,  15: 
299,  93  Pac.  765,  13  Idaho,  662. 

p.  Miscellaneous. 

In  contempt  proceeding,  see  Contempt,  70- 
76. 

In  eminent  domain  proceedings,  see  Emi- 
nent Domain,   II.  b. 

Petition  to  recall  officer,  see  Initiative, 
Reierendum,  and  Recall,  11,  12. 

Petition  to  open  judgment,  see  Judgment, 
383. 

In  action  to  set  aside  judgment,  see  New 
Trial,  2. 
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Petition  for  removal  of  cause,  see  Reimoval 
OF  Causes,  21-23. 

413.  The  validity  of  the  provision  of  a 
statute  as  to  the  effect  of  one  conviction  for 
violation  of  a  farm-labor  contract  is  not 
raised  by  a  petition  which  does  not  show 
such  conviction.  Ex  parte  Hollman,  21 :  242, 
60  S.  E.  19,  79  S.  C.  19. 

414.  The  complaint  in  an  action  by  own- 
ers of  cargo  against  the  carrier,  to  recover 
insurance  taken  out  on  account  of  whom  it 
may  concern,  and  collected  by  him,  need 
not  allege  a  contract  or  agreement  that  he 
should  procure  the  insurance,  or  that  they 
would  pay  the  premium;  nor  is  it  necessary 
to  allege  that  the  proceeds  of  tiie  policy 
were  not  absorbed  by  the  carrier's  individ- 
ual loss.  Symmers  v.  Carroll,  47:  196,  101 
N.  E.  698,  207  N.  Y.  632. 

Adoption. 

415.  An  allegation  of  illegitimacy,  con- 
trary to  the  provisions  of  the  statute  that, 
in  an  adoption  case,  illegitimacy  shall  in  no 
case  be  expressly  averred  upon  the  record,  is 
not  effected  by  a  statement  in  the  petition 
that  it  is  the  child  of  a  single  woman.  Pur- 
inton  V.  Jamrock,  18:  926,  80  N.  E.  802,  195 
Mass.  187. 

Bank  deposit,  recovery  of. 

416.  A  complaint  by  an  administrator  to 
recover  a  savings  bank  deposit  of  his  in- 
testate need  not  allege  loss  of  the  pass 
book,  or  facts  tending  to  excuse  its  non- 
production  and  presentation.  Mierke  v. 
Jefferson  County  Sav.  Bank,  46:  194,  101 
N.  E.  889,  208  N.  Y,  347. 
Bankruptcy. 

417.  A  trustee  in  bankruptcy  who  seeks 
to  recover  the  property  of  the  bankrupt  in 
an  action  which  the  bankrupt  might  have 
prosecuted  but  for  the  intervention  of  the 
bankruptcy  is  not  required  to  allege  that  he 
has  not  sufficient  assets  of  the  estate  in  his 
hands  to  pay  the  liabilities  thereof.  Drew  v. 
Myers,  17:  350,  116  N.  W.  781,  81  Neb.  750. 

( Annotated ) 

418.  Insufficiency  of  assets  to  pay  the  lia- 
bilities of  the  bankrupt  estate  need  be  al- 
leged in  an  action  brought  by  a  trustee  in 
bankruptcy,  only  when  he  seeks  to  avoid  a 
preference  or  fraudulent  conveyance  made 
by  the  bankrupt.  Drew  v.  Myers,  17:  350, 
116  N.  W.  781,  81  Neb.  750. 

419.  In  order  to  allege  a  voidable  prefer- 
ence under  bankruptcy  act  July  1, 1898,  chap. 
541,  §§  60a,  60b,  30  Stat.  562,  and  amend- 
ment thereto,  approved  February  5,  1903, 
where  the  act  complained  of  is  the  pro- 
curing or  suffering  a  judgment  to  be  en- 
tered against  the  bankrupt  in  favor  of  any 
person,  it  is  necessary  to  allege  that  at  the 
time  of  the  rendition  of  the  judgment  the 
judgment  debtor  was  insolvent,  and  that  by 
suffering  said  judgment  to  be  entered 
against  him  he  intended  thereby  to  give  a 
preference,  and  that  the  judgment  creditor 
had  reasonable  cause  to  believe  that  the 
judgment  debtor  so  intended,  and  that  the 
judgment  creditors  benefiting  thereby 
would  receive  a  greater  percentage  of  their 
debt  than  other  creditors  of  the  same  class. 
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Rodolf  V.  First  Nat.  Bank,  41:  204,  121  Pac. 
629,  30  Okla.  631.  (Annotated) 

420.  Section  67f  of  bankruptcy  act,  pro- 
viding that  levies,  judgments,  attacluneuts, 
or  otiier  liens  obtained  through  legal  pro- 
ceedings against  an  insolvent  within  four 
months  prior  to  the  filing  of  a  bankruptcy 
petition  against  him,  in  case  he  is  adjudged 
a  bankrupt,  shall  be  void,  and  the  property 
affected  shall  pass  to  the  trustee,  affects 
only  the  lien  thereby  acquired,  and  not  the 
judgment  itself;  and  hence  in  a  petition 
drawn  under  said  section  seeking  to  recover 
a  voidable  preference,  it  is  necessary  to 
allege  that  at  the  time  of  filing  the  bank- 
ruptcy petition  the  lien  acquired  through 
the  legal  proceedings  was  in  effect.  Rodolf 
V.  First  Nat.  Bank,  41:  204,  121  Pac.  629, 
30  Okla.  631. 

Carrier's  failure  to  furnish  cars. 

421.  In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  its  failure  to 
furnish  freight  cars  upon  written  request, 
an  allegation  in  the  petition,  that  applica- 
tion was  made  to  the  railroad  company  and 
to  the  railroad  company's  agent,  will  be  re- 
garded on  demurrer  as  a  sufficient  allega- 
tion that  the  person  to  whom  the  request 
{which  is  made  a  part  of  the  petition)  was 
addressed  was  the  agent  of  the  defendant 
company.  Patterson  v.  Missouri  P.  Coal 
Co.  15:  733,  94  Pac.  138,  77  Kan.  236. 

422.  A  petition  alleging  that  defendant  is 
a  common  carrier  for  hire;  that  it  held  it- 
self out  as  willing  to  receive  a  shipment  of 
lumber  from  plaintiff;  that  it  promised 
from  time  to  time  to  furnish  cars;  that  the 
lumber,  under  direction  of  defendant's 
agent,  was  placed  at  a  certain  point  on  its 
right  of  way;  that  plaintiff  repeatedly 
urged  defendant  to  furnish  the  cars,  in- 
forming it  of  the  necessity  for  prompt 
shipment  and  of  the  damages  that  would 
accrue  from  delay;  and  that  defendant  neg- 
ligently failed  and  refused  to  furnish  such 
cars,  and  allowed  the  lumber  to  remain 
lying  on  its  right  of  way,  to  its  injury  and 
to  the  damage  of  plaintitt, — sufficiently 
states  a  cause  of  action  for  breach  of  the 
carrier's  common-law  duty  to  furnish  cars 
for  the  transportation  of  freight  without 
unreasonable  delay  after  application,  to 
withstand  a  general  demurrer.  Southern 
R.  Co.  v.  Moore,  26:  851,  67  S.  E.  85,  133 
Ga.  806. 

Creditors'  bill. 

423.  The  petition  in  a  creditors'  action 
instituted  after  judgment,  to  enforce  a  lien 
acquired  by  levying  an  attachment  upon 
real  estate  as  the  property  of  a  nonresident 
defendant,  the  title  to  which  stood  in  the 
name  of  another,  need  not  aver  execution 
returned  nulla  bona,  it  being  sunTicient  to 
aver  insolvency  and  lack  of  any  other  avail- 
able assets.  Ziska  v.  Ziska,  23:  i,  95  Pac. 
254,  20  Okla.  634. 

Divorce. 

Amendment  of  complaint,  see  supra,  126. 

See  also  supra,  166,  167. 

424.  The  general  charge  of  cruel  and  in- 
human treatment  is  not  sufficient  in  an  ac- 
tion for  divorce,  when  the  facts  and  de- 
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tails  specified  as  constituting  the  charge  fall 
sliort  of  sustaining  it.  Hancock  v.  Hancock, 
15:  670,  45  So.  1U20,  55  Fla.  680. 

425.  Within  the  rule  that  wiien  a  com- 
plaint, after  entry  of  judgment,  is  attacked 
for  failure  to  state  a  cause  of  action,  every 
reasonable  inference  must  be  indulged  in 
to  sustain  the  pleading,  a  complaint  which 
alleges  wilful  desertion  at  a  stated  time,  and 
then  alleges  "that  said  defendant  has  never 
since  that  time  returned  to  this  plaintiff, 
but  has  ever  since  continued  to  reside  apart 
from  him;  that  soon  thereafter  said  de- 
fendant removed  or  caused  to  be  removed 
from  the  home  of  this  plaintiff  all  of  her 
personal  effects  and  belongings,"  states  a 
good  cause  of  action  for  divorce  on  the 
ground  of  wilful  desertion.  McElratli  v. 
Littell,  44:  505,  139  N.  W.  708,  120  Minn. 
380. 

426.  A  bill  for  divorce  charging  both 
adultery  and  desertion,  one  offense  calling 
for  full  divorce  and  the  other  for  partial 
divorce,  is  not  subject  to  a  general  demur- 
rer, although  the  allegations  charging  adul- 
tery fail  to  name  a  particeps  criminis  or  lo 
give  time,  place,  and  circumstance.  Trough 
V.  Trough,  4:  1185,  53  S.  E.  630,  59  W^.  Va. 
464. 

Blection   contest. 

427.  A  complaint  to  contest  an  election, 
under  a  statute  providing  that  the  election 
of  any  person  to  any  public  office  may  be 
contested  when  the  incumbent  was  not  eli- 
gible to  the  office  at  the  time  of  the  election, 
must  allege  and  show  facts  which  disquali- 
fy the  incumbent,  or  person  declared  elect- 
ed, at  the  time  of  the  election.  Bradfield 
V.  Avery,  23:  1228,  102  Pac.  687,  1  Idaho, 
769. 

Equitable  relief. 

428.  If  a  complaint  omits  essential 
facts  from  his  bill,  or  states  such  facts 
therein  as  show  that  he  is  not  entitled  to 
relief  in  a  court  of  equity,  he  must  suffer 
the  consequences  of  so  doing,  since  he  will 
be  presumed  to  have  stated  the  facts  as 
strongly  and  favorably  to  himself  as  he 
could,  exercising  his  privilege  of  selecting 
his  own  language  in  which  to  couch  them. 
Hancock  v.  Hancock,  15:  670,  45  So.  1020,  55 
Fla.  680. 

429.  A  bill  to  prevent  expulsion  of  a  mem- 
ber of  a  labor  union  for  alleged  misuse  of 
union  labels  should  set  out  the  by-laws  and 
regulations  of  the  union,  so  as  to  inform 
the  court  what  the  rights  of  the  member 
are.  Engel  v.  Walsh,  45:  353,  101  N.  E. 
222,  258  111.   98. 

Injunction. 

Amendment,  see  supra,  93. 

Demurrer  to  bill  for,  see  infra,  645. 

Waiver  of  objection  of  multifariousness  in 

bill  for,  see  Action  or  Suit,  130. 
Necessity  of  pleading  irreparable  injury,  see 

Evidence,  641. 
See  also  supra,  173;  Injunction,  320. 

430.  One  who  seeks  injunctive  relief  for 
the  protection  of  an  easement,  on  the  theory 
that  the  duty  of  maintaining  and  protecting 
the  easement  rests  upon  the  owner  of  the 
fee,   must  plead   and   prove  the  facts  from 
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■which  tlie  duty  or  obligation  arises.  Belle- 
vue  V.  Daly,  15:  992,  94  Pac.  1036,  14  Idaho, 
545. 

431.  To  maintain  a  suit  for  injunction 
against  a  spite  fence,  the  bill  should  al- 
lege not  only  that  the  structure  is  entirely 
useless  to  defendant  and  without  value  to 
his  property,  but  that  it  was  maliciously 
erected  for  the  purpose  of  injuring  com- 
plainant in  the  use  and  enjoyment  of  his 
property.  Norton  v.  Randolph,  40:  129,  58 
So.  283,  176  Ala.  381. 

432.  An  averment  in  a  petition  for  in- 
junction that  the  defendant  had  been  using 
and  was  still  continuing  to  use  the  streets 
and  alleys  of  a  certain  city  for  the  sale  and 
delivery  of  intoxicating  liquors  in  violation 
of  the  law  is  a  sufficient  description  of  the 
place  within  the  provision  of  a  statute  that 
all  places  where  intoxicating  liquors  are 
sold,  or  given  away,  or  kept  for  sale  or 
delivery  in  violation  of  law,  or  where  per- 
sons are  permitted  to  resort  for  the  purpose 
of  drinking  intoxicating  liquors  as  a  bev- 
erage, may  be  enjoined.  State  v.  Rabino- 
witz,  39:  187,  118  Pac.  1040,  85  Kan.  841. 
Judgxaent. 

433.  A  general  allegation  that  one  seeking 
to  set  aside  a  former  judgment  had  no  op- 
portimity  to  meet  the  case  made  by  his 
adversary  is  not  sufficient  to  entitle  him  to 
relief.  Moore  v.  Gulley,  10:  242,  56  S.  E. 
681,' 144  N.  C.  81. 

434.  A  mere  allegation  that  a  deed  show- 
ing the  true  boundary  line  in  dispute  in  a 
suit  was  suppressed  by  one  of  the  parties  is 
not  sufficient  to  support  a  separate  action 
to  set  aside  the  judgment  and  grant  a  new 
trial.  Moore  v.  Gulley,  10:  242,  56  S.  E. 
681,  144  N.  C.  81.  (Annotated) 

435.  The  petition  in  an  action  to  vacate 
a  judgment  for  fraud  of  the  successful  party 
which  relies  solely  upon  the  ground  that 
the  judgment  was  obtained  upon  false  or 
perjured  testimony,  and  shows  that  the 
issue  to  which  the  alleged  false  testimony 
relates  was  raised  by  the  pleadings,  and 
was  tried  out  upon  a  conflict  of  testimony, 
the  truth  or  falsity  of  which  was  necessarily 
determined  in  the  former  action,  fails  to 
state  a  cause  of  action.  Electric  Plaster 
Co.  V.  Blue  Rapids  City  Twp.  25:  1237,  106 
Pac.  1079,  81  Kan.  730. 

436.  A  petition  in  an  equitable  action  by 
a  surviving  wife  to  vacate  a  judginent  en- 
tered against  her  in  a  suit  by  her  husband 
to  quiet  title  to  certain  lands,  which  al- 
leges that  plaintiff,  while  sane,  became  the 
owner  of  the  land;  that  her  husband  and 
she  lived  on  such  land  for  several  years 
thereafter  and  until  she  was  committed 
to  a  hospital  for  the  insane,  whore  she  has 
ever  since  remained;  that  after  such  com- 
mitment her  husband  cmmenced  the  ac- 
tion to  quiet  title,  alleging  that  he  fur- 
nished the  money  for  the  purchase  of  the 
property;  that  the  trial  thereof  was  held 
during  the  absence  of  her  guardian  ad  litem; 
that  valid  defenses  were  neither  pleaded 
for  her  nor  made  for  her  upon  the  trial ; 
that  the  judgment  was  based  solely  upon  ^ 
the  testimony  of  the  husband,  which  was 
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incompetent  and  untrue;  that  no  excep- 
tions were  given  to  her,  nor  was  any  bill 
of  exceptions  preserved  whereby  any  right 
to  an  appeal  from  such  judgment  was  lost; 
and  that  no  general  guardian  was  ever  ap- 
pointed for  her  until  the  present  duly 
qualified  and  acting  guardian,  which  ap- 
pointment was  made  long  after  the  entry 
of  such  judgment, — states  facts  sufficient 
to  constitute  a  cause  of  action.  Wirth  v. 
VVeigand,  35:  1103,  122  N.  W.  714,  85  Neb. 
115. 

437.  A  pleading  attacking  a  judgment  for 
fraud  is  not  rendered  subject  to  general  de- 
murrer by  the  fact  that  the  date  of  the 
judgment  is  not  stated,  nor  the  court  by 
which  it  is  rendered.  Flood  v.  Templeton, 
13:  579,  92  Pac.  78,  152  Cal.  148. 

Lease,  extension,  of.  ■, 

438.  An  allegation  in  a  bill  that  the  lessee 
of  certain  premises  is  holding  over  under  a 
purported  extension  of  the  term,  written  on 
or  attached  to  the  lease,  must  be  under- 
stood to  charge  that  the  original  lease  pro- 
vided for  an  extension  of  the  term.  Quinn 
V.  Valiquette,  14:  962,  68  Atl.  515,  80  Vt. 
434. 

Mortgage   foreclosure. 

439.  One  who,  after  receiving  a  convey- 
ance of  property  conditioned  on  furnishing 
support,  inflicts  on  the  grantor  persistent 
and  aggravated  abuses  with  intent  to  drive 
her  from  the  premises,  is  entitled  to  no  re- 
lief in  a  suit  for  the  foreclosure  of  the  con- 
veyance, because  of  his  satisfaction  of  a 
mortgage  on  the  property;  a  d  the  bill 
therefore  need  not  aver  a  leadiness  to  do 
equity.  Abbott  v.  Sanders,  13:  725,  66  Atl. 
1032,  80  Vt.  179. 

Penalty.  ' 

See  also  supra,  194. 

440.  A  petition  in  an  action  to  recover  a 
penalty  as  provided  by  statute  for  the  re- 
fusal of  a  railroad  company  to  put  on  sale 
or  to  sell  any  ticket  of  any  other  railroad 
company  with  which  the  same  may  be 
directly  or  indirectly  connected,  at  the  price 
or  rate  fixed  by  the  railroad  commission  of 
the  state,  which  alleges  that  the  defendant 
railroad  company  was  furnished  tickets  by 
the  connecting  carrier  and,  having  the 
tickets,  refused  to  sell  them  to  the  plain- 
tiff at  the  rate  prescribed  by  the  commis- 
sion, but  sold  them  at  a  price  or  rate  in 
excess  of  that  fixed  by  the  commission,  and 
that  the  tickets  were  accepted  by  the  two 
railroad  companies  respectively,  sets  forth 
a  cause  of  action  under  the  statute.  Ste- 
phens V.  Central  of  Ga.  R.  Co.  42:  541,  75  8. 
E.  1041,  138  Ga.  625. 

441.  As  against  a  demurrer,  an  allegation 
that  a  railroad  and  express  company  con- 
tinue, after  the  passage  of  a  statute  for- 
bidding combination,  to  treat  as  valid  and 
binding,  and  to  carry  out,  a  contract  al- 
leged to  be  in  violation  of  the  statute,  is 
sufficient  to  show  that  the  features  of  the 
contract  constituting  the  unlawful  combina- 
tion were  carried  out  after  the  law  took 
effect.  State  v.  Missouri,  K.  &  T.  R.  Co. 
5:  783,  91  S.  W.  214,  99  Tex.  516. 
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Physician's   license,   reTooation   of. 

442.  A  complaint  filed  before  the  state 
board  of  health  for  the  purpose  of  procur- 
ing an  order  revoking  the  license  of  a  phy- 
sician is  sufficient  if  it  informs  the  accused 
not  only  of  the  nature  of  the  wrong  laid  to 
his  charge,  but  of  the  particular  instance  of 
its  alleged  perpetration.  Munk  v.  Frink, 
17:  439,  116  N.  W.  525,  81  Neb.  631. 
Reformation  of  contract. 

443.  A  bill  for  reformation  of  a  contract, 
which  charges  an  error  in  drafting  it  so 
that  it  did  not  express  the  true  agreement 
of  the  parties,  is  not  demurrable  because  it 
does  not  charge  that  the  mistake  was  mu- 
tual. Koch  V.  Streuter,  2:  210,  75  N.  E. 
1049,  218  III.  546. 

Replevin. 

Surplusage,  see  supra,  138. 

See   also   supra,   227-229. 

444.  A  description  of  property  sought  in 
an  action  of  claim  and  delivery,  as  goods, 
wares,  and  merchandise  to  the  amount  and 
value  of  a  sum  stated,  is  insufficient.  Kier- 
bow  V.  Young,  8:  216,  107  N.  W.  371,  20  S. 
D.  414. 

445.  A  petition  in  replevin  to  recover 
jewelry,  which,  after  stating  facts  suffi- 
cient to  show  that  the  jewelry  was  parted 
with  by  plaintiff  in  a  trade  to  W.  as  a  re- 
sult of  his  fraud,  stated  that,  after  rescis- 
sion and  demand  for  its  return,  W.  sold 
it  to  E.  for  the  consideration  only  of  a 
credit  on  a  promissory  note  theretofore  exe- 
cuted evidencing  a  debt  pre-existing  be- 
tween them,  and  "delivered  said  jewelry  to" 
E.,  "who  now  claims  said  jewelry  or  an 
interest  therein,"  and  that  by  reason  "of 
said  false,  fraudulent,  and  wrongful  de- 
tention of  saij^  property,"  she  was  damaged, 
etc.,  states  facts  sufficient  to  show  that  E. 
came  wrongfully  into  possession  of  the 
property,  and  that  a  demand  for  its  return 
was  unnecessary  before  the  commencement 
of  the  suit.  Wails  v.  Farrington,  35:  1174, 
116  Pac.  428,  27  Okla.  754. 
Rescission  of  contract. 

446.  A  bill  to  rescind,  on  the  ground  of 
mutual  mistake,  an  arrangement  between 
trustees  by  which,  instead  of  converting  the 
estate  into  cash,  and  giving  one  of  the  num- 
ber, who  was  a  beneficiary  under  the  trust, 
a  share  of  the  money,  they  undertook  to 
conserve  the  estate  and  give  him  a  promis- 
sory note  to  represent  his  share,  which 
they  had  no  authority  to  do,  is  not  subject 
to  demurrer  because  it  shows  that  com- 
plainant made  no  attempt  to  ascertain  his 
rights,  but  unjustifiably  relied  upon  repre- 
sentations of  his  cotrustees,  where  there  is 
nothing  to  show  that  his  neglect  will  or 
can  result  in  any  injury  to  the  trust  estate 
or  the  other  beneficiaries.  Reggio  v.  War- 
ren, 32:  340,  93  N.  E.  805,  207  Mass.  525. 

447.  An  allegation,  in  an  action  to  rescind 
a  conveyance  of  property  made  in  con- 
sideration of  support,  that  a  third  person 
claimed  some  interest  in  the  property  by 
reason  of  a  contract  with  the  grantee,  fol- 
lowed by  his  answer  that  his  interest 
was  acquired  and  held  honestly  and  in  good 
faith,  sufliciently  raises  the  issue  of  his 
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notice  of  plaintiff's  equities  in  the  property. 
Gall  v.  Gall,  5:  603,  105  N.  W.  953,  126  Wis. 
390. 
Tender. 

448.  An  allegation  of  tender  of  the  share 
of  the  e.\pense  incurred  is  necessary  in  a 
bill  to  declare  a  tenant  in  common  a  trus- 
tee for  the  common  benefit  in  respect  to  an 
adverse  interest  in  the  property  which  he 
has  bought  in.  Darcey  v.  Bayne,  10:  863,  66 
Atl.  434,  105  Md.  305.  (Annotated) 
Water    supply,    damages    for    catting 

ofP. 

449.  In  an  action  by  a  consumer  of  water 
to  recover  damages  against  a  water  company 
which  has  wrongfully  cut  ofl'  his  supply, 
an  averment  in  the  petition,  that  the  com- 
pany has  a  monopoly  of  the  business,  is  not 
irrelevant  and  impertinent,  since  it  dis- 
closes the  pertinent  fact  that  the  consumer 
is  wholly  dependent  on  the  company  for  his 
supply.  Freeman  v.  Macon  Gas  Light  & 
W.  Co.  7:  917,  56  S.  E.  61,  126  Ga.  843. 

///.  Pleas  and  anawera. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Time  for,  see  supra,  I.  p. 

Striking   out   answer   or   part   thereof,   see 

supra,  I.  s. 
Effect  of,  to   cure  defect  in  complaint,  see 

supra,  49. 
Admissions  in  answer,  see  supra,  86-89. 
W^ithdrawal  of  answer,  see  supra,  142. 
Duplicity,   see   supra,   165. 
Raising  question   as  to,   for   first  time   on 

appeal,  see  Appeal  and  Ebroe,  765. 
Filing  of  plea  purporting  to  be  filed  by  de- 
fendants as  appearance  by  nonresident 

defendant  not  served  with  process,  see 

Appearance,  4. 
Plea    of    former    judgment,    see    Evidence, 

2268;  Judgment,  71,  72. 
Admissibility   of   one's  answer   in   one  case 

against  him  in  another,  see  Evidence, 

1261. 
Admissibility  of  evidence  under  defendant's 

pleadings,   see-  Evidence,   2452-2465. 
Effect  of  joining  in  answer,  see  Joint  Cbed- 

ITOBS  AND  Debtors,  5. 

450.  Failure  to  plead  the  truth  of  the 
charge  in  an  action  for  slander  justifies  the 
jury  in  dealing  with  the  case  on  the  theory 
that  it  was  untrue.  Brinsfield  v.  lloweth, 
24:  583,  68  Atl.  566,  107  Md.  278. 
Denials. 

Error  in  rejection  of  special  plea  setting 
up  defense  admissible  under  general 
denial,  see  Appeal  and  Error,  1061. 

Effect  of  general  denial  on  burden  of  proof, 
see  Evidence,  94. 

Evidence  admissible  under,  see  Evidense, 
2429,  2459-2405. 

In  reply,  see  infra,  549. 

See  also  infra,  483,  486,  498,  502,  509,  522. 

451.  A  simple  denial  in  an  action  for  the 
price   of   beer   sold   and  delivered   does   not 
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raise  the  question  of  the  legality  of  the 
sale.  O'Neil  v.  Cardina,  44:  1175,  140  N.  W. 
196,  159  Iowa,  78. 

452.  An  accord  and  satisfaction  cannot  be 
set  up  under  the  general  issue  or  plea  of  not 
guilty.  Gossett  v.  Southern  R.  Co.  i:  97, 
89  S.  W.  737,  115  Tenn.  376. 

453.  A  general  denial  will  put  in  issue 
all  material  allegations  of  an  unverified 
complaint.  Mentone  Irrigation  Co.  v.  Red- 
lands  Electric  Light  &  P.  Co.  22:  382,  100 
Pac.  1082,  155  Cal.  323. 

454.  Where,  by  statute,  one  seeking  to 
exercise  the  right  of  eminent  domain  must 
prove  the  essential  allegations  of  his  com- 
plaint before  he  is  entitled  to  the  appoint- 
ment of  appraisers,  a  general  denial  is  not 
a  proper  objection  to  the  proceeding,  and  if 
filed  as  sucli,  should  be  overruled.  West- 
port  Stone  Co.  v.  Thomas,  35:  646,  94  N.  E. 
406,  175  Ind.  319. 

455.  In  an  action  of  a  promissory  note 
a  verified  denial  of  the  execution  of  the  in- 
strument is  sufiicient  to  put  in  issue  its  exe- 
cution, as  well  as  alteration  of  indorsements 
of  credits  written  on  the  back  of  the  note 
contemporaneously  with  its  execution  and 
before  its  delivery.  Kurth  v.  Farmers'  & 
M.  State  Bank,  15':  612,  94  Pac.  798,  77  Kan. 
475. 

456.  The  ownership  by  a  corporation  of  a 
certain  amount  of  water  for  the  conveyance 
of  which  it  is  seeking  a  right  of  way  un- 
der the  power  of  eminent  domain  is  not 
put  in  issue  by  a  denial  that  it  is  the 
owner  or  ever  was  the  owner  of  or  entitled 
to  any  water  which  is  to  be  conducted  .into 
a  certain  stream.  Walker  v.  Shasta  Power 
Co.  19:  725,  160  Fed.  856,  87  C.  C.  A.  660. 

457.  A  defendant  who  has  denied  the  mat- 
ter set  up  in  the  complaint  is  not  bound  to 
deny  new  matter  in  the  reply,  which  is  but 
a  repetition  of  that  in  the  complaint.  Louis- 
ville &  N.  R.  Co.  V.  Peck,  49:  198,  153  S. 
W.  39,  152  Ky.  6. 

Mode    of   raising    objections. 
Time  for  objection,  see  supra,  I.  g. 
Raising  objection  for  first  time  on  appeal, 

see  Appbial  and  Error,  765. 
Planner  of  raising  and  settling  question  as 

to  right  to  recover  damages  under,  see 

Trial,  3. 
See  also  infra.  577,  582,  588,  589,  605,  607, 

619,  622,  623,  625. 

458.  Motion  to  make  more  definite,  and 
not  demurrer,  is  the  proper  remedy  where 
a  cause  of  action  is  defectively  stated  in 
the  complaint.  McLaughlin  v.  Hope,  47: 
137,  155  S.  W.  910,  107  Ark.  442. 

459.  Oppression  in  the  making  of  a  spe- 
cial assessment  against  the  property  of  an 
abutting  owner  for  the  construction  of  a 
sidewalk  must  be  set  up  by  plea  or  answer 
in  an  action  by  the  municipality  to  enforce 
tlie  lien  as  provided  by  statute,  and  cannot 
be  taken  advantage  of  upon  a  demurrer  to 
the  bill.  Anderson  v.  Ocala,  52:  287,  64 
So.  775,  67  Fla.  204. 

460.  An  objection  of  want  of  parties  need 
not  be  made  by  demurrer  or  answer  where 
the  statute  provides  tliat,  when  a  complete 
determination  of  the  controversy  cannot  be 
Digest   1-52  L.R.A.(N.S.) 


had  without  the  presence  of  other  parties, 
the  court  nui.st  order  them  to  be  brought  in. 
Mitau  V.  Roddan,  6:  275,  84  Pac.  145,  149 
Cal.  1. 

461.  The  failure  of  the  complaint  in  an 
action  brought  by  a  foreign  corporation  to 
allege  the  capacity  of  the  plaintiff  to  sue 
should  be  taken  advantage  of  by  answer  or 
demurrer;  otherwise  it  will  be  deemed  to 
have  been  waived,  together  with  all  objec- 
tions except  those  going  to  the  jurisdiction 
of  the  court  or  to  the  failure  of  the  com- 
plaint to  state  facts  sufficient  to  constitute 
a  cause  of  action.  Valley  Lumber  &  Mfg. 
Co.  v.  Driessel,  15:  299,  93  Pac.  765,  13  Ida- 
ho, 662. 

462.  No  exception  for  want  of  jurisdic- 
tion can  be  taken  except  by  plea  in  abate- 
ment, where-  the  declaration  shows  jurisdic- 
tion. Mankin  v.  Jones,  15:  214,  60  S.  E.  248, 
63  W.  Va.  373. 

463.  A  defect  of  parties,  not  apparent  on 
the  face  of  the  complaint,  must  be  set  up 
by  a  verified  plea  in  abatement,  filed  and 
tried  before  answers  in  bar  are  pleaded. 
Western  U.  Teleg.  Co.  v.  State  ex  rel.  Ham- 
mond Elevator  Co.  3:  153,  76  N.  E.  100,  165 
Ind.  492. 

&.  What  must  be  pleaded. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Necessity  of  pleading  record  of  judgment  in 
other  suit,  see  Evidence,  7. 

Necessity  of  alleging  holding  of  valid  elec- 
tion as  to  sale  of  intoxicating  liquors 
in  precinct,  see  Evidence,  501. 

Necessity  for  surety  on  bond  to  plead  fail- 
ure of  company  to  comply  with  condi- 
tions as  to  supervision  of  agent,  see 
Evidence,  542. 

As  to  answers  in  application  of  insurance, 
See  Evidence,  556. 

Necessity  that  discharged  employee  allege 
inability  to  obtain  other  employment, 
see  Evidence,  643. 

Effect  of  failure  to  plead  appointment  of 
agent  on  Sunday  on  right  to  instruc- 
tion as  to  effect  thereof,  see  Trial,  874. 

464.  That  the  act  causing  the  injury  to 
one  suing  a  municipal  corporation  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
its  negligence  was  part  of  its  governmental 
function  is  merely  a  legal  objection  to  the 
right  to  recover,  which  it  is  not  necessary 
to  plead.  Wilcox  v.  Rochester,  17:  741,  82 
N.  E.  1119,  190  N.  Y.  137. 

465.  Noncompliance  by  the  shipper  with 
a  provision  in  a  bill  of  lading  relieving  the 
carrier  from  liability  for  injury  to  property 
during  transportation  if  the  making  of 
claim  is  delayed  more  than  thirty  days  after 
delivery  of  the  property  is  a  matter  of  de- 
fense which  will  be  waived  by  failure  to 
plead  it.  Hoye  v.  Pennsylvania  R.  Co.  17: 
641,  83  N.  E.  586,  191  N.  Y.  101. (Annotated) 

466.  A  defense  to  an  assault  by  the  con- 
ductor of  a  car  upon  a  passenger,  that  it 
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was  the  result  of  the  use  of  only  necessary 
force  rightfully  to  eject  the  passenger  from 
the  car,  must  be  specially  pleaded.  Jack- 
son V.  Old  Colony  Street  R.  Co.  30:  1046, 
92  N.  E.  725,  206  Mass.  477. 

4U7.  The  claim  that  a  particular  fire  loss 
is  within  a  provision  of  an  insurance  policy 
on  the  property,  to  the  effect  that  the  lia- 
bility of  the  insurer  shall  not  exceed  the 
cost  of  repairing  or  replacing  the  property 
lost,  is  an  affirmative  defense,  and  must  be 
pleaded.  Mechanics  Ins.  Co.  v.  C.  A. 
Hoover  Distilling  Co.  31:  873,  182  Fed.  590, 
105  C.  C.  A.  128. 
Assninption  of  risk. 
Sufficiency  of  allegations  as  to,   see  infra, 

514. 
See  also  Evidence,  479. 

468.  Assumption  of  risk  not  usually  and 
ordinarily  incident  to  the  service  in  which 
an  employee  is  engaged  must  be  specially 
pleaded  when  relied  on  as  a  defense  to  an 
action  brought  by  him  against  the  master 
for  negligence.  Maxson  v.  J.  I.  Case 
Threshing  Mach.  Co.  16:  963,  116  N.  W.  281, 
81  Neb.  546. 

469.  A  master  must  plead  assumption  of 
risk  to  be  entitled  to  present  such  defense 
to  the  jury,  in  an  action  by  his  servant 
to  hold  him  responsible  for  personal  in- 
juries, where  he  relies  on  assumption  of  risk 
in  its  true  sense,  which  refers  to  risks  aris- 
ing out  of  negligence  of  the  master  which 
are  known  to,  and  the  danger  of  which  is 
appreciated  by,  the  servant.  Duffey  v.  Con- 
solidated Block  Coal  Co.  30:  1067,  124  N. 
W.   609,   147   Iowa,   225. 

Conditions    snbseqnent. 

470.  In  an  action  on  a  policy  of  insur- 
ance, where  the  insurer  relies  on  a  con- 
dition subsequent  incorporated  i:i  the  policy 
to  defeat  the  right  of  the  insured  to  recover 
after  loss,  the  insurer  must  specially  plead 
such  condition  and  breach  thereof.  Allen  v. 
Phoenix  Assur.  Co.  8:  903,  88  Pac.  245,  12 
Idaho,  653. 

Contribntory    negligence. 
Sufficiency  of  allegations  as  to,  see  infra, 
515,  516. 

471.  Contributory  negligence  must  be  al- 
leged  and   proved.      Farris  v.    Southern   R. 
Co.  40:  II 15,  66  S.  E.  457,  151  N.  C.  483. 
Custom  or  nsage. 

472.  A  special  custom  or  usage  in  any 
particular  trade,  business,  or  profession,  to 
be  available  to  either  party,  must  be  spe- 
cially pleaded.  Palmer  v.  Ilumiston,  45: 
640,  101  N.  E.  283,  87  Ohio  St.  401. 
Estoppel. 

Sufficiency  of  allegations  as  to,   see  infra, 

524,  525. 
Raising  for  first  time  on  appeal  objection 

of  failure  to  plead  estoppel,  see  Appeal 

AND  Ebbor,  727. 

473.  Estoppel,  to  be  available  as  a  de- 
fense to  an  action,  must  be  pleaded.  Muel- 
ler V.  William  F.  Stoecker  Cigar  Co.  34: 
573,  131  N.  W.  923,  89  Neb.  438. 

474.  In  order  for  a  party  to  avail  him- 
self of  the  doctrine  of  estoppel,  as  consti- 
tuting a  part  of  his  cause  of  action  or  de- 
fense, he  should  plead  the  facts  constitut- 
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ing   the   estoppel.     Nance   v.   Oklahoma   P. 
Ins.  Co.  38:  426,  120  Pac.  948,  31  Okla.  208. 

475.  All  acts,  representations,  and  conduct 
relied  on  as  an  estoppel  should  be  specially 
pleaded  before  evidence  to  establish  the 
same  can  be  received.  Deniing  Invest.  Co. 
V.  Shawnee  F.  Jns.  Co.  4:  607,  83  Pac.  918, 
16  Okla.  1. 

476.  All  the  facts  essential  to  the  exist- 
ence of  an  estoppel  must  be  pleaded  with 
particularity,  in  order  that  the  estoppel 
may  constitute  a  defense,  as  no  intend- 
ments are  indulged  in  favor  of  such  plea. 
Cooper  v.  Flesner,  23:  1180,  103  Pac.  1016, 
24  Ukla.  47. 

477.  Failure  to  plead  a  technical  estoppel 
18  not  fatal  in  equity  if  all  facts  necessary 
to  constitute  it  are  pleaded,  and  no  objec- 
tion is  made  to  the  form  of  pleading.  Port- 
land V.  Inman  Poulsen  Lumber  Co.  46:  121 1, 
133  Pac.  829,  66  Or.  87. 

478.  One  who  has  purchased  a  house  as 
part  of  a  parcel  of  real  estate  to  which  it 
had  been  wrongfully  attached  in  contraven- 
tion of  the  rights  of  the  true  owner  cannot 
rely  on  an  estoppel  against  the  true  owner 
to  assert  his  claim  to  it,  unless,  when  suit 
is  brought  against  him  to  recover  the  house, 
he  pleads  the  estoppel.  Eisenhauer  v.  Quinn, 
14:  435,  93  Pac.  38,  36  Mont.  368. 
Failure    of    consideration. 

479.  Whenever  failure  of  consideration  is 
a  proper  defense  in  an  action  of  assumpsit 
upon  a  negotiable  note,  it  need  not  be  spe- 
cially pleaded,  but  may  be  proved  under 
the  general  issue.  Dollar  Sav.  &  T.  Co.  v. 
Crarwford,  33:  587,  70  S.  E.  1089,  69  W.  Va. 
109. 

Fraud. 

Sufficiency  of  allegations,  see  infra,  528. 

See  also  Evidence,  264. 

480.  A  clear  and  explicit  allegation  that 
defendant  was  induced  to  waive  his  right  to 
demand  and  notice  of  protest  of  a  promis- 
sory note  by  fraud  is  necessary  to  render 
sufficient  an  affidavit  of  defense  based  on 
that  ground.  iJurgettstown  Nat.  Bank  v. 
Nill,  3:  1079,  63  Atl.  186,  213  Pa.  456. 

481.  That  the  fraudulent  misrepresenta- 
tions of  the  proprietor  of  a  secret  medi- 
cine in  building  up  his  business  are  not 
pleaded  in  defense  of  a  suit  to  enforce  a  con- 
tract as  to  the  use  of  such  med  rine  in  the 
treatment  of  patients  will  not  prevent  the 
court  from  refusing  to  aid  the  plaintiff,  if 
the  fraud  appears  upon  the  record.  Mem- 
phis Keeley  Institute  v.  Leslie  E.  Keeley  Co. 
16:  921,  155  Fed.  964,  84  C.  C.  A.  112. 
Homestead. 

482.  The  defense  of  homestead  must  be 
formally     pleaded.     Johnston     v.     Bartron, 
44:  557,  137  N.  W.  1092,  23  N.  D.  629. 
Illegality    of    contract. 

483.  The  invalidity  of  a  policy  executed 
by  a  foreign  insurance  company  on  property 
within  a  state,  contrary  to  the  provisions 
of  a  statute,  may  be  relied  on  under  the  gen- 
eral issue,  without  special  notice,  in  an  ac- 
tion to  enforce  an  assessment  in  accordance 
with  the  terms  of  the  policy.  Swing  v. 
Cameron,  9:  417,  108  N.  W.  506,  145  Mich. 
175. 
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484.  To  defeat  liability  on  a  policy  insur- 
ing intoxicating  liquor  in  prohibition  terri- 
tory, tlie  invalidity  of  tlie  contract  on  the 
ground  that  it  violates  public  policy  an-l 
the  statutes  of  the  state  must  be  pleaded, 
where  insurance  contracts  on  such  property 
are  not  expressly  prohibited.  Mechanics 
Ins.  Co.  V.  C.  A.  Hoover  Distilling  Co. 
31:  873,  182  Fed.  590,  105  C.  C.  A.  128. 
Justification. 

Sufficiency  of  allegations,  see  infra,  527. 

485.  The  defense  of  justification  under 
judgment  and  execution  constitutes  new 
matter,  and  must  be  pleaded  in  the  answer 
in  order  to  be  available  as  a  defense  to  an 
officer  who  has  levied  the  execution  and 
sold  goods  thereunder.  MacLaren  v.  Kra- 
mar,  50:  714,   144  N.  W.   85,  26  N.  D.  244. 

486.  Justification  of  a  passenger's  arrest 
on  the  ground  of  his  refusal  to  pay  fare 
is  not  proper  under  a  general  denial  in  an 
action  to  recover  damages  f^r  false  arrest. 
Hull  V.  Boston  &  M.  R.  Co.  36:  406,  96  N.  E. 
58,  210  Mass.  159. 

Jurisdiction. 

Eetention  of  jurisdiction  by  equity  court  in 

absence  of  plea  to,  see  Equity,  106. 
Lack  of,  or  improper,  parties. 

487.  Failure  to  make  a  husband  a  party 
to  an  action  by  a  wife  for  deceit  causing 
their  separation  is  waived  by  failure  to 
raise  the  question  in  the  pleadings.  Work 
V.  Campbell,  43:  581,  128  Pac.  943,  164  Cal. 
343. 

488.  The  defense  that  the  consignee  of 
property  destroyed  is  not  the  real  party 
in  interest  must  be  specially  pleaded  to  ren- 
der admissible  testimony  to  show  that  a 
part  of  the  goods  destroyed  were  not  his. 
McCregor  v.  Oregon  R.  &  Nav.  Co.  14:  668, 
93  Pac.  465,  50  Or.  527. 

Payment. 

Sufficiency  of  allegations,  see  infra,  526. 

489.  Payment  must  be  pleaded  and  proved 
by  defendant  in  an  action  to  recover  as- 
signed wages.  Chicago,  B.  &  Q.  R.  Co.  v. 
Provolt,  16::  587,  93  Pac.  1126,  42  Colo.  103'. 
Set-off. 

490.  Set-off  for  breach  of  warranty,  as 
a  defense  to  recovery  of  chattels  under  a 
purchase-money  mortgage,  must  be  specially 
pleaded.  Vallancey  v.  Hunt,  34:  473,  129 
N.   W.  455,  20  N.  D.  579.  (Annotated) 

491.  Failure  to  plead  a  set-off  will  not 
prevent  its  allowance,  if  evidence  in  sup- 
port of  it  is  received  without  objection. 
Richardson  v.  Anderson,  25:  393,  72  Atl.  485, 
109  Md.  641. 

492.  The  owner  of  a  building,  who  is 
kept  out  of  possession  thereof  after  the  day 
fixed  by  contract  for  its  completion,  cannot 
recover  the  per  diem  forfeiture  as  provided 
for  in  the  contract,  in  an  action  by  the  con- 
tractor to  foreclose  his  mechanics'  lien  for 
the  construction  of  the  building,  unless  the 
same  is  affirmatively  pleaded  by  way  of  de- 
fense or  cross  complaint.  Steltz  v.  Armory 
Co.  20:  872,  99  Pac.  98,  15  Idaho,  551. 
Statute  of  frauds. 

Sufficiency   of  allegations   as  to,   see   infra, 

531. 
See  also  infra,  620,  621. 
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493.  The  statute  of  frauds  may  be  relied 
on  as  a  defense  under  the  plea  of  non  as- 
sumpsit. Howell  v.  Harvey,  22:  1077,  64  S. 
E.   249,  65  W.  Va.  310. 

494.  It  is  not  necessary  for  a  defendant 
in  an  action  for  conversion  to  plead  that  the 
contract  under  which  plaintiff  claims  title 
is  void  under  the  statute  of  frauds  in  order 
to  avail  himself  of  such  objection  thereto, 
but  he  may  take  advantage  of  any  defects 
in  the  plaintiff's  title  under  a  denial  of  the 
plaintiff's  title  or  right  to  possession.  Kent 
v.  Ellis,  2  B.  R.  C.  721,  31  Can.  S.  C.  110. 

(Annotated) 

495.  A  vendee  who  has  paid  the  purchase 
money  under  a  parol  contract  for  real 
estate  may  compel  execution  of  a  deed  to 
him  if  the  statute  of  frauds  is  not  pleaded, 
the  contract  is  not  denied,  and  no  objection 
is  made  to  the  admission  of  evidence  of  the 
contract.  Henry  v.  Hilliard,  49:  i,  71  S. 
E.  439,  155  N.  C.  372.  (Annotated) 
Statute  of  limitations;  laches. 
Raising  defense  of  limitations  for  first  time 

on  appeal,  see  Appeal  and  Ebbob,  740- 
742. 
See  also  infra,  615-619. 

496.  No  formal  plea  is  necessary  in  equi- 
ty to  defeat  the  enforcement  of  a  lien  on 
the  ground  of  laches.  Hughes  v.  Kershow, 
15:  723,  93  Pac.  1116,  42  Colo.  210. 

497.  The  bar  of  the  statute  of  limitations 
must  be  specially  pleaded,  unless  the  facts 
that  raise  it  appear  to  be  admitted.  Easton 
Nat.  Bank  v.  American  Brick  &  T.  Co. 
(N.  J.  Err.  &App.)  8:  271,64  Atl.  917,  70  N. 
J.  Eq.  732. 

498.  The  question  of  the  expiration  of 
the  limitation  period  may  be  raised  by 
general  denial  in  a  suit  for  a  penalty, 
which,  by  statute,  must  be  brought  within 
a  specified  time  after  the  offense  is  com- 
mitted. Western  Electrical  Co.  v.  Pickett, 
38:  702,  118  Pac.  988,  51  Colo.  415. 

499.  The  statute  of  limitations  must  be 
specially  pleaded  in  an  action  to  recover 
the  statutory  penalty  and  damages  for  fail- 
ure to  maintain  cattle  guards  where  a  rail- 
road passes  through  inclosed  land,  and  evi- 
dence of  such  defense  cannot  be  given  under 
the  general  issue.  Yazoo  &  M.  V.  R.  Co. 
v.  Kirk,  42:  1172,  58  So.  710,  834,  101  Miss. 
822. 

500.  It  is  not  necessary  to  plead  the  stat- 
ute of  limitations  in  an  action  to  recover 
for  negligent  injuries  resulting  in  death,  to 
entitle  defendant  to  the  benefit  of  that  de- 
fense, where  the  statute  provides  that  the 
only  plea  in  actions  of  that  character  shall 
be  "not  guilty."  Martin  v.  Pittsburg  Rail- 
ways Co.  26:  1221,  75  Atl.  837,  227  Pa.  18. 

(Annotated) 

501.  One  suing  on  notes  given  for  the 
purchase  price  of  real  estate,  and  seeking  to 
foreclose  a  vendor's  lien  on  the  property, 
may  rely  on  a  title  under  the  statute  of 
limitations,  although  he  has  not  pleaded  it, 
where  defendant  merely  sets  up  failure  of 
title,  and  asks  for  a  rescission  of  the  con- 
tract. Bradbury  v.  Dumond,  11:  772,  96  S. 
W.  390,  80  Ark.  82. 
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Violation  of  carrier's  rnle. 

502.  Violation  of  a  rule  of  a  street  car 
company  as  a  defense  to  an  action  for  the 
ejection  of  a  passenger  from  the  car  must 
be  brought  forward  by  special  plea,  and  can- 
not be  availed  of  under  the  general  issue. 
Birmingham  R.  L.  &  P.  Oc..  v.  McDonough, 
13:  445,  44  So.  960,  153  Ala.  122. 
Waiver. 

503.  To  rely  on  a  waiver  of  forfeiture  of 
an  insurance  policy  by  retention  of  premium 
with  knowledge  of  the  forfeiture,  it  must 
be  pleaded.  Goorberg  v.  Western  Assur. 
Co.  10:  876,  89  Pac.  130,  150  Cal.  510. 
Notice. 

Necessity  of  alleging  notice  to  sustain  ac- 
tion for  libel,  see  Action  or  Suit,  31. 

o.  What  may  he  pleaded. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

504.  That  a  judgment  sought  to  be  ob- 
tained should,  when  recovered,  be  adjudged 
to  be  exempt  from  execution,  cannot  be  set 
up  by  the  pleadings  when  the  cause  of  ac- 
tion is  not  based  on  an  infringement  of 
rights  under  the  exemption  statute.  Cald- 
well V.  Ryan,  16:  494,  108  S.  W.  533,  210  Mo. 
17. 

d.  Sufficiency, 

(See  also  same  heading  in  Digest  L.B.A. 
1-10.) 

Time  for  objecting  to,  see  supra,  51. 

Sufficiency  of  reply,  see  infra,  548-551. 

Sufficiency  of  plea  as  one  of  accord  and 
satisfaction,  see  Accoed  and  Satisfac- 
tion, 4. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  1060. 

SufiBciency  of  plea  in  bar  to  criminal  prose- 
cution to  aver  acquittal  of  charges,  see 
Criminal  Law,  148. 

505.  A  plea  meager  in  its  statement  of 
facts,  to  which  no  exception  is  made,  may 
be  sufficient  to  require  the  court  to  submit 
to  the  jury  the  issue  sought  to  be  raised  by 
it.  Kampmann  v.  Rothwell,  17:  758,  109  S. 
W.  1089,  101  Tex.  535. 

506.  An  affidavit  of  defense  need  not  set 
forth  the  manner  in  which  the  facts  there- 
in alleged  will  be  proved,  nor  the  evidence  by 
which  they  will  be  substantiated.  Gandy  v. 
Weckerly,  18:  434,  69  Atl.  858,  220  Pa.  285. 

507.  A  plea  setting  up  traffic  regulations 
limiting  the  amount  of  the  carrier's  lia- 
bility, in  an  action  to  hold  a  carrier  lia- 
ble lor  the  value  of  baggage  lost  while  in 
its  possession,  not  being  in  bar,  but  merely 
in  mitigation  of  the  damages,  need  not 
negative  negligence  or  the  unreasonableness 
of  the  contract.  Alabama  G.  S.  R.  Co.  v. 
Knox,  49:  411,  63   So.   538,   184  Ala.  485. 

508.  The  mere  allegation  in  a  plea  to  a 
bill  by  an  employee  to  enjoin  the  employer 
from  infringing  patents  secured  by  the  em- 
ployee during  his  employment,  that  he 
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agreed  to  give  the  employer  his  "time,  serv- 
ices, and  inventive  ability,"  does  not  nec- 
essarily assert  title  to  the  inventions,  where 
the  plea  only  claims  a  right  to  perpetual 
use,  and  alleges  the  employment  of  the  in- 
ventor's services  for  the  improvement  of  a 
process  used  in  the  employer's  business, 
while  the  patent  covers  not  only  process,  but 
an  apparatus.  Barber  v.  National  Carbon 
Co.  5:  1 1 54,  129  Fed.  370,  64  C.  C.  A.  40. 

509.  The  valid  assignment  of  a  contract 
for  the  construction  of  a  building  is  put  in 
issue  by  a  general  denial  in  an  action  for 
the  contract  price,  where  such  assignment 
is  necessary  to  a  recovery,  and  is  alleged  in 
the  complaint.  Johnson  v.  Vickers,  21:  359, 
120  N.  W.  837,  139  Wis.  145. 

510.  An  allegation  that  a  party  is  the 
owner  of  real  property  "under  a  valid  and 
legal  deed  of  conveyance  duly  executed"  de- 
scribes no  written  instrument  whose  exe- 
cution is  admitted  unless  denied  under  oath. 
O'Keefe  v.  Befirens,  8:  354,  85  Pac.  555,  73 
Kan.  469. 

.  511.  An  answer  on  behalf  of  infant  de- 
fendants to  a  bill  to  partition  lands,  com- 
mitting them  and  their  rights  to  the 
protection  of  the  court,  and  praying  that  no 
decree  be  entered  or  pronounced  which 
would  tend  to  their  prejudice,  is  sufficient, 
as  to  them,  to  put  plaintiffs  on  proof  of  all 
material  allegations  of  the  bill.  White  v. 
White,  24:  1279,  66  S.  E.  2,  66  W.  Va. 
79. 

512.  One  cannot  defeat  an  action  for 
dower,  on  the  theory  that  he  is  not  pos- 
sessed of  the  freehold,  if  he  pleaded  in  bar 
denying  plaintiff's  right  to  dower.  McAl- 
lister v.  Dexter  &  P.  R.  Co.  29:  726,  76  Atl. 
891,  106  Me.  371. 

513.  The  regularity  of  the  preliminary 
proceedings  leading  up  to  the  passage  of  a 
municipal  ordinance  is  not  called  in  ques- 
tion by  a  denial  of  the  power  of  the  city 
to  pass  it.  Davison  v.  Walla  Walla,  21: 
454,  100  Pac.  981,  52  Wash.  453. 
Assumption  of  risk. 

Necessity  of  pleading,  see  supra,  468,  469. 

514.  A  mere  allegation  that  the  injuries 
for  which  a  servant  is  suing  his  master  were 
such  as  he  assumed  the  risk  of  in  his  em- 
ployment amounts  to  no  more  than  a  gener- 
al denial,  and  does  not  raise  the  question 
of  assumption  of  risk  of  the  employer's  neg- 
ligence. Duffey  V.  Consolidated  Block  Coal 
to.  30:  1067,  124  N.  W.  009,  147  Iowa,  225. 
Contributory   negligence. 

Necessity  of  pleading,  see  supra,  471. 

515.  A  plea  of  contributory  negligence  in 
an  action  brought  by  an  employee  injured 
while  unloading  steel  rails  from  a  car, 
which  alleges  simply  that  the  plaintiff  neg- 
ligently went  and  was  under  tne  steel  rail 
while  it  was  lowered,  is  insufficient  for  fail- 
ure to  state  facts.  Illinois  C.  R.  Co.  v. 
Lowery,  49:  1149,  63  So.  952,  184  Ala.  443. 

516.  Pleas,  in  an  action  under  the  Ala- 
bama employers'  liability  act  for  injuries 
received  while  unloading  steel  rails  from  a 
car,  alleging  that  plaintiff's  injury  was  the 
proximate  result  of  his  negligence  in  plac- 
ing  himself   under   the   lever   or   boom   rail 
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while  adjusting  tlie  rail  already  transferred 
from  the  car  to  the  pile,  instead  of  waiting, 
as  it  was  his  duty  to  do,  until  the  lever  had 
been  removed  from  above;  and  alleging 
that  there  was  a  safe  way  for  plaintiff  to 
do  the  work,  namely,  by  waiting  until  the 
eteel  rail  was  removed  from  over  the  place 
where  he  was  working,  and  that  there  was 
also  an  unsafe  and  dangerous  way  to  do  it, 
namely,  by  undertaking  it  before  the  re- 
moval of  the  superincumbent  rail,  and  that 
plaintiff  negligently  chose  the  dangerous 
way, — are  deficient  in  failing  to  aver  that 
plaintiff  had  knowledge  of  the  danger,  or 
that  such  danger  was  apparent  or  obvious 
to  ordinary  observation.  Illinois  C.  R.  Co. 
V.  Lowery,'45:  1149,  63  So.  952,  184  Ala.  443. 
Contracts    generally. 

517.  An  answer  setting  up  a  contract  in 
defense  of  a  prayer  of  the  complaint,  with- 
out declaring  its  effect  upon  the  performance 
of  the  service  demanded,  is  insufficient. 
Western  U.  Teleg.  Co.  v.  State  ex  rel.  Ham- 
mond Elevator  Co.  3:  153,  76  N.  E.  100,  165 
Ind.   492. 

518.  The  issue  of  the  entirety  of  a  con- 
tract is  properly  raised  by  an  answer  which 
sets  out  in  full  the  writings  constituting 
the  contract  sued  on.  Bentley  v.  Edwards, 
51:  254,  146  N.  W.  347,  125  Minn.  179. 
Covenants. 

519.  An  answer  attempting  to  defeat  the 
enforcement  of  restrictive  covenants  in  a 
deed  of  real  estate  because  of  changed  con- 
ditions in  the  neighborhood  is  insufficient 
if  it  does  not  show  that  the  change  oc- 
curred after  the  execution  of  the  instrument. 
Vansant  v.  Rose,  49:  186,  103  N.  E.  194, 
260  111.  401. 

Insurance. 

520.  Breach  of  a  warranty,  in  an  appli- 
cation for  insurance,  that  applicant  never 
had  bronchitis,  is  not  pleaded  by  averring 
breach  of  other  warranties  of  freedom  from 
bodily  infirmities  and  soundness  of  physic- 
al condition.  French  v.  Fidelity  &  C.  Co. 
17:  loii,  115  N.  W.  869,  135  Wis.  259. 

521.  A  statement  in  a  paragraph  of  de- 
fense to  an  action  on  an  insurance  policy 
that  applicant  represented  the  value  of  the 
property  to  be  a  certain  amount,  is  not 
insufficient  to  raise  the  question  of  breach  of 
warranty  if,  from  the  defense  as  a  whole, 
it  appears  that  the  statement  of  value  was 
warranted  to  be  true.  Duncan  v.  National 
Mut.  F.  Ins.  Co.  20:  340,  98  Pac.  634,  44 
Colo.  472. 

522.  In  a  suit  on  a  certificate  issued  by  a 
benefit  society,  a  denial  of  averments  in  the 
petition  that  the  insured  was  a  member  in 
good  standing,  that  the  certificate  was  in 
full  force  at  the  time  of  his  death,  that  all 
assessments  and  dues  were  duly  paid,  and 
that  proofs  of  death  had  been  furnished 
and  all  the  conditions  of  the  contract  per- 
formed, is  not  evasive,  but  sufficient  to  im- 
pose upon  the  plaintiff  the  burden  of  prov- 
ing the  allegations  made,  notwithstanding 
that  they  are  general  in  their  nature.  Su- 
preme Lodge  K.  of  P.  v.  Crenshaw,  13:  258, 
58  S.  E.  628,  129  Ga.  195. 

523.  An  averment  that  the  beneficiary  in 
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a  policy  of  life  insurance  "murdered"  the 
assured  sufficiently  alleges  an  intentional 
killing  of  the  assured  by  the  beneficiary  to 
prevent  recovery  by  the  latter  upon  the 
policy,  where,  under  the  statutes,  intent  ia 
an  essential  element  of  murder.  Fiimore  v. 
Metropolitan  L.  Ins.  Co.  28:  675,  92  N.  E. 
26,  82  Ohio  St.  208. 
Estoppel. 
Necessity  of  pleading,  see  supra,  473-478. 

524.  A  plea  of  estoppel  to  object  to  the 
pollution  of  a  stream  of  water  by  a  sewer 
system  because  of  permitting  the  construc- 
tion of  the  system  without  objection  is  in- 
sufficient if  it  does  not  allege  any  duty  to 
interpose  the  objection.  Virginia  Hot 
Springs  Co.  v.  McCray,  10:  465,  56  S.  E. 
216,  106  Va.  461. 

525.  A  pleading  is  not  sufficient  to  raise 
a  question  of  estoppel  to  contest  a  note 
given  in  a  gambling  transaction,  which 
states  that  the  holder,  although  knowing 
the  invalidity  of  the  note  in  December  of  a 

certain  year,  paid  value  for  it  on  the  

day  of  in  that  year.     Holzbog  v.  Bak- 

row,  50:  1023,  160  S.  W.  792,  156  Ky.  161. 
Payment. 

Necessity  of  pleading,  see  supra,  489. 

526.  A  plea  of  partial  payment,  which 
sets  forth  neither  the  time,  place,  nor 
amount  of  payment,  is  insufficient,  and  it 
is  not  erroneous  to  sustain  a  demurrer  chal- 
lenging the  sufficiency  of  the  plea.  Thomas 
V.  Clarkson,  6:  658,  54  S.  E.  77,  125  Ga.  72. 
Justification. 

Necessity  of  pleading,   see  supra,  485,  486. 

527.  A  plea  of  justification  in  an  action 
brought  against  an  officer  for  wrongfully 
levying  an  execution,  which  alleges  that 
the  officer  believed  the  property  seized  to 
be  that  of  the  judgment  debtor,  is  insuffi- 
cient, he  should  aver  that  it  was  in  fact 
the  judgment  debtor's  property.  Smith  v. 
White,  14:  530,  60  S.  E.  404,  63  W.  Va.  472. 
Fraud;   collusion. 

Necessity  of  pleading,  see  supra,  480,  481. 
Allegations  as  to,  in  reply,  see  infra,  551. 

528.  A  trustee  who  seeks  to  defeat  an  at- 
tachment execution  because  of  alleged  collu- 
sion between  the  creditor  and  the  cestui  que 
trust  must  state  the  facts  upon  which  it 
relies  to  show  the  (joUusion.  Kutz  v.  Nolan, 
24:  1 1 24,  73  Atl.  555,  224  Pa.  262. 

Bills  and  notes. 
See  also  supra,  525. 

529.  In  an  action  on  a  promissory  note 
which  recited  that,  in  the  matter  of  the 
trusteeship  between  the  maker  and  another, 
the  maker  acknowledged  a  personal  in- 
debtedness owing  to  the  plaintiff,  an  an- 
swer which  sets  out  facts  showing  that,  at 
the  time  of  its  execution,  the  maker  held  the 
amount  of  the  note  in  trust  for  the  plaintiff 
and  another,  and  alleges  that  the  note  was 
given  without  consideration,  thus  in  effect 
pleading  that  no  valid  settlement  of  the 
trust  had  been  had  is  good  as  a  plea  of  want 
of  consideration  unless  the  detailed  facta 
show  affirmatively  the  existence  of  a  good 
consideration,  and  the  recital  in  the  note 
that  the  maker  was  personally  indebted  to 
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the  plaintifT  does  not  conclusively  establish 
a  settlement  of  the  trust  so  as  affirmatively 
to  establish  that  the  note  was  given  in 
consideration  thereof.  Benton  v.  Benton, 
27:  300,  97  Pac.  378,  78  Kan.  3615. 
630.  A  notice  with  the  plea  of  general  is- 
sue in  an  action  upon  a  note  purporting  to 
have  been  executed  by  several  defendants  is 
suflRcient  to  render  it  incumbent  upon  plain- 
tiff to  show  the  execution  of  the  note  before 
it  can  be  offered  in  evidence,  and  to  admit 
the  defense  of  forgery  as  to  some  of  the 
signatures,  where  it  alleges  that  the  note 
was  procured  by  fraud  on  the  part  of  the 
payee;  that  the  names  of  a  number  of  the 
signers  were  forged;  that  some  of  the  mak- 
ers signed  with  the  understanding  that,  be- 
fore the  note  was  to  be  delivered,  certain 
others  should  also  sign  it,  which  was  not 
done;  in  connection  with  an  affidavit  by  one 
of  the  defendants  denying  the  execution  of 
the  note.  First  Nat.  Bank  v.  Shaw,  13:  426, 
112  N.  W.  904,  149  Mich.  362. 
Statnte  of  f rands. 
Necessity  of  pleading,  see  supra,  493-495. 

531.  The  burden  of  proving  a  contract  val- 
id under  the  statute  of  frauds  may  be  cast 
on  plaintiff  by  the  plea  of  the  general  issue, 
in  an  action  to  recover  damages  for  breach 
of  contract  to  sell  shares  of  stock  in  which 
the  declaration  alleges  the  existence  of  a 
valid  contract.  Sprague  v.  Hosie,  19:  874, 
118  N.  W.  497,  155  Mich.  30. 

Statnte  of  limitations. 

Necessity  of  pleading,  see  supra,  496-501. 

Reasonableness  of  rates. 

532.  In  an  action  to  recover  overcharges 
for  the  use  of  the  facilities  afforded  at  the 
defendant's  stock  yards,  averments  of  the 
answer  that  the  charges  impos'^d  are  the 
customary  ones  at  other  stock  yards,  and 
are  no  more  than  the  just,  fair,  and  reason- 
able compensation  for  the  facilities  and  la- 
bor furnished,  and  that  any  less  charge 
would  be  inadequate  and  insuflicient  com- 
pensation, fail  to  show  that  th^  rates  pre- 
scribed by  Kan.  Laws  1903,  chap.  487,  p. 
735,  defining  public  stock  yards  and  regu- 
lating the  charges  thereof,  are  so  palpably 
unreasonable  and  unjust  as  applied  to  the 
defendant  as  to  amount  to  the  taking  of 
private  property  withoufj  just  compensation 
or  due  process  of  law.  Ratcliff  v.  Wichita 
Union  Stockvards  Co.  6:  834,  86  Pac.  150, 
74  Kan.  1.,  * 

IV.  Cross  hill. 

(See   also   same  heading   in  Digest  L.R.A. 
;;     1-70.J 

Demurrer  to,  see  infra,  634. 

Questioning  propriety  of,  for  first  time  on 
appeal,  see  Appeal  and  Error,  763. 

Ruling  upon  complaint  to  compel  specific 
performance  of  contract  to  devise  prop- 
erty as  law  of  case  on  cross  complaint 
to  quiet  title,  see  Appeal  and  Error, 
1662. 

In  suit  to  remove  cloud  from  title,  see 
Cloud  on  Title,  IV. 

Jurisdiction   of  equity  upon   cross  bill,   see  i 
Equity,  110.         •  ' 
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Injunctive  relief  by  wav  of  cross  bill,  see 
Equity,  133. 

Cross  bill  as  to  custody  of  children  in  di- 
vorce suit,  see  Equity,  127,  128. 

Parol  evidence  to  show  that  person  is  not 
necessary  party  to,  see  Evidence,  1050. 

Reversal  of  decree  founded  upon  matters 
set  up  in  cross  bill  foreign  to  subject- 
matter  of  bill,  see  Review,  3. 

533.  A  cross  bill,  or  answer  praying  af- 
firmative relief,  must  be  confined  to  matters 
stated  in  the  original  bill,  and  cannot  in- 
troduce new  and  distinct  matters  not  em- 
braced therein.  Peters  v.  Case,  13:  408,  57 
S.  E.  733,  62  W.  Va.  33.  (Annotated) 

534.  Where  the  statute  permits  the  court 
to  provide  for  the  custody  of  children  in  a 
divorce  proceeding,  a  cross  bill  seeking  such 
custody,  filed  in  such  proceeding,  is  not  de- 
murrable because  the  original  bill  stated 
nothing  about  the  existence  of  any  children 
of  the  marriage.  Thomas  v.  Thomas,  35: 
1 158,  95  N.  E.  345,  250  111.  354. 

535.  Upon  failure  of  a  cross  bill  to  estab- 
lish a  right  to  equitable  relief  in  an  action 
of  ejectment,  defendant  in  the  cross  bill  is 
not  entitled  to  have  the  equitable  suit  kept 
alive  to  enable  him  to  secure  the  relief 
sought  in  the  ejectment  action,  but  the 
cross  bill  should  be  dismissed,  and  the  eject- 
ment action  allowed  to  proceed,  where  the 
statute  provides  that  the  equitable  pro- 
ceeding shall  stay  the  proceeding  at  law, 
and  the  case  thereafter  proceed  as  a  suit 
in  equity,  in  which  said  proceeding  may  be 
perpetually  enjoined  by  final  decree,  or  al- 
lowed to  proceed  in  accordance  with  such 
final  decree.  Parker  v.  Daly,  34:  545,  114 
Pac.  926,  115  Pac.  723,  58  Or.  564. 
Necessity  of  filing. 

See  also  supra,  492. 

536.  A  cross  bill  is  unnecessary  in  an 
equity  proceeding,  where  the  matters  there- 
in set  up  are  equally  available  against  the 
complainant  by  an  answer  to  the  original 
proceeding.  Herrin  v.  Abbe,  18:  907,  46  So. 
183,  £5  Fla.  769. 

When  proper  or  maintainable. 

537.  The  omission  of  necessary  parties 
from  a  bill  in  equity  cannot  be  supplied 
by  the  filing  of  a  cross  bill.  Patton  v. 
Marshall,  26:  127,  173  Fed.  350,  97  C.  C.  A. 
610.  (Annotated) 

538.  Defendant  in  a  suit  to  compel 
specific  performance  of  a  contract  to  con- 
vey real  estate  cannot  by  cross  bill  bring 
in  the  brokers  who  effected  the  contract,  for 
the  purpose  of  settling  the  compensation  to 
which  they  are  entitled.  Patton  v.  Mar- 
shall, 26:^27,  173  Fed.  350,  97  C.  C.  A. 
610. 

539.  In  a  suit  in  equity  by  one  to  recover 
back  money  lost  by  him  to  another  on  a 
gambling  contract,  the  defendant  may,  by 
a  cross  bill  or  a  cross  answer,  also  recover 
back  money  lost  by  him  to  plaintiff  on  such 
gambling  contract.  Berns  v.  Shaw,  23:  522, 
64  S.  E.  930,  65  W.  Va.  667. 

540.  A  cross  bill  in  an  equity  proceeding 
may,  upon  proper  showing,  be  filed  before 
hearing,  wliere  it  appears  that  the  suit  as 
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instituted  is  insufficient  to  bring  before  the 
court  all  matters  necessary  to  enable  it  ful- 
ly to  decide  the  rights  of  all  the  parties. 
Herrin  v.  Abbe,  i8:  907,  46  So.  183,  55  Fla. 
769. 

541.  In  an  action  upon  a  note  given  for 
the  good  will  of  a  business  and  an  agreement 
of  the  seller  not  to  compete  for  a  certain 
time  with  the  buyer,  the  buyer  may  main- 
tain a  cross  bill  to  recover  damages  for  the 
broach  of  the  agreement  as  to  competition, 
to  be  set  off  against  the  decree  on  the  note. 
Bradford  v.  Montgomery  Furniture  Co.  9: 
979,  92  S.  W.  1104,  115  Tenn.  610. 

542.  A  cross  bill  for  divorce  is  proper  in 
a  suit  by  a  man  to  enjoin  his  wife  from 
competing  in  business  with  him,  which  is 
based  on  the  theory  that  he  is  entitled  to 
her  society  and  services,  and  that  her  com- 
peting business  is  injurious  to  his  own  en- 
terprises. Hoot  v.  Root,  32:  837,  130  N.  W. 
194,  164  Mich.  638. 

543.  A  defendant  who  has  obstructed  a 
private  road  on  his  premises  to  the  use  of 
which  the  plaintiff  was  entitled,  and  for  the 
vindication  of  his  right  to  which  the  plain- 
tiff seeks  an  injunction,  cannot,  as  matter 
of  affirmative  relief,  as  upon  a  cross  bill, 
have  a  decree  against  the  plaintiff  com- 
pelling him  to  remove  obstructions  which 
he  has  placed  in  another  portion  of  the 
same  road  on  his  premises,  which  the  de- 
fendant claims  the  right  to  use.  Peters  v. 
Case,  i3:  408,  57  S.  E.  733,  62  W.  Va.  33. 
Prayer  for   relief. 

Injury  to  employee,  see  supra,  303-309,  312. 

Dismissal. 

For  lack  of  jurisdiction,  see  Courts,  253. 

V.  Reply. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Necessity  of  including  replication  in  bill  of 
exceptions,  see  Appeal  and  Error,  248. 

Reversible  error  in,  see  Appeal  and  Error, 
1055,  1056. 

Sufficiency  of,  to  admit  evidence,  see  Evi- 
dence, 2430. 

See  also  Bupra„  457. 

544.  Plaintiff  in  an  action  to  quiet  title 
may  properly  plead  the  bar  of  the  statute 
of  limitations  against  affirmative  allegations 
in  the  answer  that  a  former  owner  of  the 
property  had  executed  a  trust  deed  thereon 
to  defendant  to  secure  a  debt;  that  the  debt 
was  valid  and  indisputable;  that  the  de- 
fendant had  a  right  to  sell  the  property 
and  apply  the  proceeds  to  the  debt,  and  that 
he  was  proceeding  to  do  so;  and  that  the 
trust  deed  constituted  a  lien  upon  the  prop- 
erty superior  to  the  plaintiff's  title.  Foot 
V.  iiurr,  13:  1210,  92  Pac.  236,  41  Colo.  192. 
When   necessary. 

545.  All  the  allegations  of  an  answer  filed 
in  a  suit  in  equity,  whether  responsive  to 
the  bill  or  not,  must  be  taken  as  true,  in 
the  absence  of  a  replication.  Fellows  v. 
Charleston,  13:  737,  59  S.  E.  623,  62  W.  Va. 
665. 
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546.  A  defendant,  by  voluntarily  going  to 
trial  without  a  reply  being  filed  to  the  an- 
swer, where  he  is  not  bound  to  do  so,  there- 
by waives  it,  and  is  regarded  as  consenting 
to  go  to  the  proof  of  the  answer  as  if  it 
were  denied.  Allison  v.  Bryan,  30:  146,  109 
Pac.  934,  26  Okla.  520. 

547.  Defendant  is  not  entitled  to  judgment 
for  failure  of  plaintiff'  to  reply  to  a  de- 
fense set  out  in  the  answer,  if  the  defense 
is  not  sufficient  in  law  to  defeat  the  ac- 
tion. Ferrara  v.  Auric  Min.  Co.  17:  964, 
95  Pac.  952,  43  Colo.  496. 
Sufficiency. 

548.  The  failure  to  deay  with  sufficient 
definiteness  in  the  replication  new  matters 
set  up  in  an  answer  to  an  action  for  breach 
of  a  carriage  contract  is  immaterial  where 
the  defense  set  up  is  merely  an  invalid  con- 
tract limiting  the  carrier's  liability. 
Adams  v.  Colorado  &  S.  R.  Co.  36:  412,  113 
Pac.   1010,  49  Colo.  475. 

549.  A  replication  that  merely  denies  the 
averments  in  the  return  to  a  writ  of  quo 
warranto,  that  the  respondent  has  substan- 
tially complied  with  the  terms  of  the  ordi- 
nance under  which  a  franchise  is  used,  is  a 
violation  of  the  statute  forbiddir^g  a  gen- 
eral denial  of  general  averments  of  perform- 
ance of  conditions  precedent.  State  ex  rel. 
Ellis  V.  Tampa  Waterworks  Co.  22:  680,  48 
So.  639,  57  Fla.  533. 

550.  In  an  action  by  the  vendor  for  the 
specific  performance  of  a  contract  for  the 
sale  of  real  property,  an  allegation  in  an 
answer  that  the  plaintiff  has  never  tendered 
a  deed  executed  by  himself  is  met  by  alle- 
gations in  the  reply  that  no  previous  ob- 
jection had  been  made  upon  that  ground  to 
the  deed  which  he  had  tendered,  and  that 
he  had  at  all  times  been,  and  was  still, 
able  and  willing  to  furnish  such  a  deed. 
George  H.  Paul  Co.  v.  Shaw,  37:  11 23,  119 
Pac.   546,   86   Kan.    136. 

551.  A  replication  of  fraudulent  conceal- 
ment to  a  plea  of  statute  of  limitations,  in 
a  suit  against  an  attorney  for  negligence  in 
examining  a  title  to  real  estate,  is  not  suf- 
ficient, which  merely  alleges  that  the  attor- 
ney was  employed  to  investigate  the  claim 
on  the  alleged  encumbrance  and  advise 
plaintiff  as  to  the  course  to  be  pursued  with 
respect  to  the  same,  and,  while  knowing 
that  he  had  been  negligent  with  respect  to 
the  examination  of  the  title,  and  that  a 
cause  of  action  had  arisen  against  him  on 
account  thereof,  intending  to  conceal  from 
plaintiff  such  negligence  to  prevent  the 
bringing  of  an  action  against  him  within  the 
limitation  period,  falsely  represented  that 
plaintiff  could  successfully  defeat  the  claim, 
without  any  allegation  that  the  attorney 
knew  his  representation  to  be  false.  For- 
tune v.  English,  12:  1005,  80  N.  E.  781,  226 
111.  262.  (Annotated) 
Changing  nature  of  action. 
Demurrer  on  ground  of  departure,  see  in- 
fra, 582.- 

552.  Tliat  a  particular  theory  of  a  case  is 
advanced  in  the  reply  docs  not  prevent  a  re- 
covery on  such  theory  if  issue  was  joined 
and  the  matter  litigated  thereon.     Dodd  v. 
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Pittsburg,  C.  C.  &  St.  L.  R.  Co.  16:  898,  106 
S.  \V.  787,  127  Ky.  762. 

553.  New  matter  in  the  reply,  which  the 
plaintiff  is  forced  to  plead  in  order  to 
meet  the  allegations  of  the  answer,  will  not 
constitute  departure  if  it  does  not  contra- 
dict the  facts  stated  in  the  petition,  and  if  it 
is  not  adopted  as  a  new  basis  for  relief  in 
place  of  the  cause  of  action  presented  by 
the  petition.  Hunter  Mill.  Co.  v.  Allen, 
8:  291,  88  Pac.  252,  74  Kan.  679. 

( Annotated ) 

654.  No  departure  results  in  admitting  in 
a  replication  the  making  of  a  special  car- 
riage contract  alleged  to  be  invalid,  where 
the  complaint  proceeds  on  breach  of  com- 
mon-law duty  of  a  carrier  in  transporting 
live  stock.  Adams  v.  Colorado  &  S.  R.  Co. 
36:  412,  113  Pac.  1010,  49  Colo.  475. 

555.  No  departure  occurs  in  a  suit  on  a 
replevin  bond,  which  sets  up  failure  to  re- 
turn the  property  as  required  by  the  judg- 
ment in  the  complaint,  by  alleging  in  the 
reply  insufficiency  of  a  tender  because  of 
the  depreciated  condition  of  the  property. 
Hall  idle  Machinery  Co.  v.  Whidbey  Island 
Sand  &  Gravel  Co.  45:  40,  131  Pac.  1156, 
73  Wash.  403. 

556.  A  reply  in  an  action  by  a  receiver 
to  recover  a  subscription  to  corporate 
stock,  brought  on  behalf  of  the  cor- 
poration and  all  who  may  be  creditors 
thereof,  is  a  departure,  which  attempts  to 
defeat  a  defense  of  fraud  in  procuring  the 
subscription  by  the  fact  that  some  creditors 
became  such  after  the  making  of  the  sub- 
scription and  on  the  strength  thereof. 
Marion  Trust  Co.  v.  Blish,  18:  347,  84  N.  E. 
814,  170  Ind.  686. 

557.  In  a  proceeding  against  a  railroad 
company  to  compel  it  to  make  good  to  a 
bridge  company  as  to  the  use  of  whose 
bridge  it  had  a  joint  contract  with  other 
roads,  an  amount  which  one  of  the  roads  had 
recovered  against  the  bridge  company  as 
its  share  of  a  fund  accumulated  by  the  exac- 
tion of  excessive  tolls,  of  which  a  portion 
had  been  distributed  to  defendant,  a  reply 
is  not  a  departure  which  sets  up  the  fact 
that  defendant  secured  such  portion  through 
a  wrongful  agreement  between  certain  of  the 
roads  using  the  bridge  at  a  time  when  de- 
fendant controlled  the  management  of  the 
bridge  through  its  ofhcers,  to  exact  excessive 
tolls  and  secretly  divide  the  surplus  so  ac- 
cumulated between  the  contracting  parties, 
to  avoid  a  plea  of  res  judicata  because  of  an 
adjudication  as  to  liability  to  make  good  a 
judgment  against  the  bridge  company,  re- 
covered under  the  original  contract  for  use 
of  the  bridge  and  payment  of  its  fixed 
charges.  Dodd  v.  Pittsburg,  C.  C.  &  St.  L. 
R.  Co.  16:  898,  106  S.  W.  787,  127  Ky.  762. 

558.  Under  a  statute  providing  that  the 
plaintiff  may  allege  in  his  reply  any  new 
matter,  not  inconsistent  with  the  petition, 
which  constitutes  a  defense  to  new  matter 
alleged  in  the  answer  of  defendant,  in  an 
action  on  a  fire  insurance  policy  in  which 
plaintiflT  sets  forth  the  policy  and  alleges 
compliance  with  all  terras  and  conditions 
thereof,  and  in  which  the  defendant  sets 
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forth  a  violation  of  the  clause  prohibiting 
additional  insurance  without  consent  of  the 
company  indorsed  on  tiie  policy,  a  reply 
which  admits  the  taking  out  of  additional 
insurance,  but  sets  up  a  waiver  by  the 
defendant's  agent,  constitutes  a  departure. 
Merchants'  &  Planters'  Ins.  Co.  v.  Marsh, 
42:  996,   125  Pac.   1100,  34  Okla.  453. 

VI.  Set-off;  counterclaim ;  recoupment. 

(See   also   same   heading    in   Digest    L.R.X. 
1-70.) 

Necessity  of  pleading  set-off,  see  supra,  400- 
492. 

VII.  Demurrer. 

Waiver  of  objection   by   failing  to  demur, 

see  supra,  46-48. 
Waiver   of    error    in    overruling    demurrer, 

see  supra,  50. 
To  indictment  or  information,  see  Criminal 

Law,   147,   154,   155;   Grand  Jury,  4. 
To  petition  for  mandamus,  see  Mandamus, 

111,  133. 
Demurrer  to  evidence,  see  Trial,  II.  d,  4. 

a.  Form,  and  requisites  generally. 

(See  also  same   heading   in  Digest  L.R.A. 
1-70.) 

General  demnrrer. 

See   also   supra,   41,    409,    437;    infra,   572, 
573,  607,  635,  648. 

559.  A  general  demurrer  to  a  complaint 
will  be  overruled  if  any  part  of  it  states 
facts  sufficient  to  entitle  plaintiff  to  relief. 
Jackson  v.  Stearns,  5:  390,  84  Pac.  798, 
48  Or.  25. 

Special  demurrer. 

See   also   supra,   58,    409;    infra,    579,   580, 
601,  611,  631. 

560.  In  an  action  against  two  connecting 
railroad  companies  to  recover  damages  for 
ejection  of  a  passenger  from  a  waiting  room 
at  a  junction  point,  a  plaintiff  who  alleges 
generally  that  she  purchased  a  ticket  over 
both  railroads  between  two  points  may  be 
required  by  special  demurrer  to  allege 
whether  she  purchased  it  from  one  compa- 
ny or  the  other,  or  its  agents,  or  from  an 
outsider.  Riley  v.  Wrightsville  &  T.  R.  Co. 
24:  379,  65  S.  E.  890,  133  Ga.  413. 
Statement     of     gronnds      •t     defects 

urged. 

561.  To  raise  the  defense  of  the  statute 
of  limitations  by  demurrer,  it  must  be 
specifically  set  up.  Central  Trust  Co.  v. 
Meridian  Light  &  R.  Co,  51:  151,  63  So. 
575,  64  So.  216,  —   Miss.  — . 

562.  Grounds  of  demurrer  to  a  bill  for 
specific  performance  of  a  contract,  that  the 
complainant  does  not  :  tate  such  a  case  as 
would  entitle  him  to  the  relief  sought,  that 
the  contract  is  void  and  of  no  effect,  and 
that  the  promise  is  such  that  it  cannot  be 
enforced,  are  too  general  to  be  considered 
by  the  court.  Darcey  v.  Darcey,  23:  886, 
71  Atl    595,  29  R.  I.  384. 
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563.  A  demurrer  to  a  pleading  objecting 
to  tlie  probate  of  a  will  is  not  so  general  as 
to  require  it  to  be  overruled,  because  it 
states  merely  that  contestants  do  not  al- 
lege unsoundness  of  mind  or  undue  influ- 
ence in  sucli  a  way  or  degree  as  to  give 
them  any  rights  whatever,  and  that  the  ob- 
jections show  on  their  face  that  they  are 
bottomed  on  undue  influence  of  a  person 
who  died  years  before  the  execution  of  the 
will,  since  the  objections  thereby  raised 
are  sulficiently  specific.  Re  Powell,  26:  479, 
111  N.  W.  821,  138  Iowa,  326. 

564.  A  specification  in  a  demurrer  that 
a  "plea  presents  no  defense  to  the  cause  of 
action"  may  not  be  wholly  insufficient,  where 
the  plea  is  short  and  contains  specific 
statements.  Johnson  v.  Florida  East  Coast 
R.  Co.  50:  561,  63  So.  713,  66  Fla.  415. 

565.  A  demurrer,  or  a  ground  thereof, 
that  in  effect  merely  states  that  a  declara- 
tion, or  a  count  therein,  is  bad  in  substance, 
or  fails  to  allege  a  cause  of  action,  does 
not  comply  with  the  statute  requiring  the 
substantial  matters  of  law  intended  to  be 
argued  to  be  stated,  and  will  not  avail  as 
a  demurrer,  unless  it  plainly  appears,  from 
a  reading  of  the  declaration  or  count,  that 
it  does  not,  by  direct  statements,  or  by  fair 
inference  drawn  therefrom,  contain  all  the 
essentials  of  a  cause  of  action.  Benedict 
Pineapple  Co.  v.  Atlantic  C.  L.  R.  Co.  20: 
92,  46  So.  732,  55  Fla.  514. 

—  defect  of  parties. 

566.  A  demurrer  for  defect  of  parties  de- 
fendant must  show  who  the  omitted  par- 
ties are.  Crawford  v.  District  School  Bd. 
50:  147,  137  Pac.  217,  68  Or.  388. 

—  -waixt  of  capacity  to  sue. 

567.  One  who  desires  to  demur  to  a  com- 
plaint on  the  separate  and  distinct  ground, 
apparent  on  the  face  of  the  complaint,  that 
the  plaintiff  has  no  legal  capacity  to  sue, 
must  so  state  in  his  demurrer,  and  cannot 
raise  such  question  under  the  specific 
ground  of  demurrer  that  the  complaint  does 
not  state  a  cause  of  action.  Valley  Lumber 
&  Mfg.  Co.  V.  Driessel,  15:  299,  93  Pac.  765, 
13  Idaho,  662. 

b.  Joint  demurrers, 

568.  A  joint  demurrer  of  two  defendants 
to  a  complaint  which  states  a  cause  of  ac- 
tion against  one  of  them  is  properly  over- 
ruled. Howley  v.  Scott,  51:  137,  143  N.  W. 
257,  123  Minn.  159. 

569.  A  joint  demurrer  to  a  complaint 
charging  several  with  false  imprisonment  is 
properly  overruled  if  the  complaint  states 
a  good  cause  of  action  against  a  portion  of 
the  defendants.  Smith  v.  Clark,  26:  953, 
106  Pac.  653,  37  Utah,  116. 

570.  The  question  whether  or  not  an  ac- 
tion to  enforce  a  mechanics'  lien  was  begun 
in  time  against  one  of  several  codefendants 
cannot  be  raised  by  a  joint  demurrer,  if  it 
was  concededly  brought  in  time  against  the 
others.  Moore-Mansfield  Constr.  Co.  v.  In-  j 
dianapolis,  N.  &  T.  E.  R.  Co.  44:  816,  101  ; 
N.  E.  296,  179  Ind.  356. 
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c.  When  lies;  what  demurrable. 

(See  also  Pleading,  VII.  b,  VII.  c,  in  Digest 
L.R.A.  1-10.) 

Complaint  showing  laches,  see  Limitation 
OF  Actions,  58. 

Questioning  by  demurrer  constitutionality 
of  appropriation  in  mandamus  to  state 
auditor,  see  Mandamus,  133. 

See  also  supra,  34,  38,  41,  54,  58,  148, 
205,  233,  238,  254,  255,  269,  275,  312, 
326,  335,  336,  338,  359,  360,  368,  373, 
398,  409,  410,  412,  422,  426,  443,  446, 
459-461,  526,  534,  560. 

571.  A  defective  allegation  in  a  pleading 
can  be  raised  only  by  a  demurrer  distinctly 
specifying  the  defect  as  a  ground  of  ob- 
jection. Evants  v.  Taylor,  50:  1113,  137 
Pac.  583,  18  N.  M.  371. 

Pleading  good  in  part. 

572.  Where  a  general  demurrer  is  filed  to 
a  petition,  if  any  paragraph  states  a  cause 
of  action,  the  demurrer  should  be  overruled. 
Ardmore  State  Bank  v.  Mason,  39:  292,  120 
Pac.    1080,   30   Okla.   568. 

573.  A  general  demurrer  to  a  petition 
stating  several  causes  of  action  should  be 
overruled  where  one  of  such  causes  of  ac- 
tion is  good.  Emmerson  v.  Botkin,  29: 
786,  109  Pac.  531,  26  Okla.  218. 

574.  A  demurrer  will  lie  to  a  complaint 
alleging  in  the  alternative  two  statements 
of  facts,  one  of  which  is  sufficient  to  con- 
stitute a  cause  of  action,  and  the  other 
not.  Anderson  v.  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  14:  886,  114  N.  W.  1123,  103 
Minn.  224. 

575.  The  petition  in  an  action  by  a 
grantee  to  compel  specific  performance  of  a 
contract  to  convey  a  specified  amount  of 
property  to  be  selected  by  the  grantor  from 
a  larger  tract,  which  demands  the  convey- 
ance of  a  specific  tract  which  it  alleges  the 
grantor  had  selected,  is  not  demurrable  sim- 
ply because  such  selection  is  not  effective 
because  not  made  in  writing,  where  the  peti- 
tion states  facts  sufficient  to  entitle  the 
grantee  to  a  conveyance  of  some  portion 
of  the  larger  tract,  although  he  may  not  be 
entitled  to  the  very  part  claimed.  Peckham 
V.  Lane,  25:  967,  106  Pac.  464,  81  Kan.  489. 

576.  A  complaint  to  recover  possession  of 
property  condemned  by  a  railroad  company 
is  good  as  against  demurrer,  although  the 
judgment  of  condemnation  could  not  be  col- 
laterally attacked,  if  conditions  entitling 
the  former  owner  to  regain  possession  of 
his  property  have  arisen  since  the  con- 
demnation. Neitzel  v.  Spokane  Inter- 
national R.  Co.  36:  522,  117  Pac.  864,  65 
Wash.  100. 

Indefiniteness  and  uncertainty. 
See  also  supra,  437;   infra,  630. 

577.  The  remedy  for  indefiniteness  or  un- 
certainty in  a  pleading,  due  to  alternative 
allegations,  is  by  motion,  and  not  by  gener- 
al demurrer.  Anderson  v.  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  14:  886,  114  N.  W. 
1123,   103  Minn.  224. 
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578.  In  an  action  by  brokers  to  recover 
the  amount  of  margins  alleged  to  have  been 
advanced  by  them  for  the  defendant,  the 
petition  is  demurrable  where  the  transac- 
tions in  which  the  sums  were  advanced  are 
referred  to  in  abbreviations  unintelligible 
except  to  those  familiar  with  the  class  of 
dealings  involved,  and  neither  the  terms  of 
the  alleged  purchases,  nor  the  prices  paid 
or  to  be  paid  for  the  things  bought,  are 
averred;  and  the  defects  are  not  cured  by 
a  proposed  amendment  which  fails  to  cover 
the  entire  account,  but  states  only  that  the 
contracts  for  the  purchase  of  a  specified 
commodity  were  made  with  certain  persons. 
Anderson  v.  Holbrook,  ii:  575,  57  S.  E.  500, 
128  Ga.  233. 

579.  In  an  action  against  two  connecting 
railroad  companies  to  recover  damages  for 
ejection  of  a  passenger  from  a  waiting  room 
at  a  junction  point,  an  allegation  of  the  pe- 
tition that  plaintiflF  had  to  wait  "several 
hours"  for  a  connecting  train  is  subject  to 
special  demurrer,  where  no  reason  appears 
why  the  plaintiff  could  not  allege  the  time 
more  definitely.  Riley  v.  Wrightsville  &  T. 
R.  Co.  24:  379,  65  S.  E.  890,  133  Ga,  413. 

580.  The  petition  in  an  action  against 
two  connecting  railroad  companies  to  re- 
cover damages  for  ejection  of  a  passenger 
from  a  waiting  room  at  a  junction  point 
by  "the  employee  in  charge  of  said  waiting 
room"  is  subject  to  special  demurrer  for 
not  alleging  whether  such  employee  was 
claimed  to  be  the  employee  of  one  or  the 
other  defendant,  or  of  both.  Riley  v.  Wrights- 
ville &  T.  R.  Co.  24:  379,  65  S.  E.  890,  133 
Ga.  413. 

Inconsistency  in  allegations. 

581.  The  allegation  that  a  quarry  is  unde- 
veloped does  not  conflict  with  another  that 
it  is  of  great  value,  so  as  to  make  demurra- 
ble a  bill  to  annul  a  conveyance  of  the 
property  secured  by  fraud.  Crompton  v. 
Beedle,  30:  748,  75  Atl.  331,  83  Vt.  287. 
Departure. 

582.  An  objection  to  a  pleading  on  the 
ground  of  departure  cannot  be  raised  by 
demurrer  or  an  objection  to  the  introduc- 
tion of  evidence,  but  must  be  raised  by  a 
motion  to  strike.  Merchants'  &  Planters' 
Ins.  Co.  V.  Marsh,  42:  996,  125  Pac.  1100, 
34  Okla.  453. 

Iiegal   conclusions. 
See  also  8U|)ra,  38. 

583.  Under  the  Code  system  of  pleading, 
the  allegation  of  a  legal  conclusion,  instead 
of  the  facts  upon  which  it  is  based,  does 
not  usually  render  a  pleading  bad  on  general 
demurrer.  Weber  v.  Lewis,  34:  364,  126  N. 
W.  105,  19  N.  D.  473. 

584.  An  allegation  that  the  owner  of  a 
building  had  negligently  failed  to  provide 
ample  means  of  extinguishing  fire  is  de- 
murrable as  a  mere  conclusion  of  the  plead- 
er, and  may  be  required  to  be  more  specific 
as  to  what  means  of  extinguishing  fires  are 
actually  provided.  West  v.  Inman,  39:  744, 
74  S.  E.  527,  137  Ga,  822. 
Surplusage. 

585.  An  allegation  of  fraud  is  not  neces- 
sary to  enable  one  accepting  an  advertised 
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oflfer  of  a  prize  for  a  correct  solution  of  a 
problem,  to  hold  the  one  making  the  offer 
responsible  therefor  in  case  he  refuses  to 
comply  therewith,  and  it  may  be  ignored 
if  made,  and  will  therefore  not  render  de- 
murrable a  complaint  stating  the  offer,  ac- 
ceptance, performance  of  the  contract,  and 
refusal  of  the  prize.  Minton  v,  F,  G. 
Smith  Piano  Co.  33:305,  36  App.  D,  C.  137. 
Demurrer  to  plaintiff's  pleadings. 

586.  The  due  execution  of  an  ollicial  bond 
being  charged  in  the  petition  in  an  action 
thereon,  the  defense  that  it  was  given  with- 
out consideration,  not  appearing  therein, 
cannot  be  raised  by  demurred.  Ahsmuhs  v. 
Bowyer,  50:  1060,  135  Pac.  413,  39  Okla. 
376. 

587.  Whether  or  not  an  amended  and  sub- 
stituted petition  is  demurrable  depends  al- 
together upon  the  allegations  which  it  con- 
tains, without  regard  to  anything  alleged  in 
the  original  petition.  Robards  v.  P.  Bannon 
Sewer"  Pipe  Co,  18:  923,  113  S.  W.  429,  130 
Ky.  380. 

588.  A  demurrer  is  not  the  proper  method 
for  eliminating  improper  items  or  special 
acts  of  alleged  negligence;  the  declaration 
otherwise  stating  a  cause  of  action.  West- 
ern U.  Teleg.  Co.  v.  Wells,  2:  1072,  39  So. 
838,  50  Fla.  474. 

589.  A  bill  in  equity  on  behalf  of  the 
state,  signed  by  counsel  other  than  the  at- 
torney general,  is  not  demurrable  for  lack 
of  disclosure  on  its  face  of  authority  or 
direction  from  him  to  file  the  same,  as  such 
an  objection  must  be  raised  by  a  motion 
to  dismiss,  or  by  plea  in  abatement.  State 
V.  Ehrlick,  23:  691,  64  S.  E.  935,  65  W.  Va, 
700. 

590.  Alleging  arrest  in  an  action  for  as- 
sault does  not  make  the  complaint  demur- 
rable if  it  is  not  set  out  as  a  separate  cause 
of  action,  although  the  allegation  might  be 
stricken  out  on  motion.  Kirk  y.  Seattle 
Electric  Co.  31:  991,  108  Pac.  604,  58  Wash. 
283. 

591.  In  an  action  by  a  servant  to  recover 
damages  for  personal  injuries  a  demurrer  is 
properly  sustained  to  the  petition  where  it 
appears  that  the  servant  voluntarily  as- 
sumed to  perform  for  his  master  duties  so 
perilous  as  to  subject  him  to  imminent 
danger  to  life  and  limb  and  no  facts  are 
alleged  which  support  the  charge  that  the 
master  was  responsible  for  the  resulting  in- 
jury. Griffith  V.  Lexington  T.  R.  Co.  4:  854, 
53  S.  E.  97,  124  Ga.  553. 

—  misjoinder  of  causes  of  action. 

592.  A  declaration  against  a  husband  and 
wife,  charging  the  utterance  of  a  slander 
by  the  husband  on  one  occasion,  and  by  the 
wife  on  another,  pursuant  to  a  conspiracy- 
previously  formed,  to  injure  the  plaintiff 
in  respect  to  character,  is  demurrable  for 
misjoinder  of  actions.  Kellar  v.  James, 
14:  1003,  59  S.  E.  939,  63  W,  Va,  139, 

—  misjoinder  of  parties. 

593.  A  demurrer  will  not  lie  for  a  mis- 
joinder of  parties,  in  the  absence  of  a  stat- 
ute so  permitting.  Marth  v.  Kingfisher,  18: 
1238,  98  Pac  436,  22  Okla.  602. 
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—  defect  of  parties. 

594.  A  bill  which  on  its  face  shows  want 
of  necessary  parties  is  demurrable.  Augir 
V.  Warder,  33:  69,  70  S.  E.  719,  68  W.  Va. 
752. 

595.  A  demurrer  will  not  lie  for  defect  of 
parties  defendant,  unless  the  complaint 
shows  such  defect  upon  its  face.  Crawford 
V.  District  School  13d.  50:  147,  137  Pac. 
217,  68  Or.  388. 

590.  Naming  defendant  individually  in 
the  title,  and  stating  a  cause  of  action 
against  him  as  trustee,  render  the  complaint 
demurrable.  Leonard  v.  Pierce,  i:  161,  75 
N.  E.  313,  182  N.  Y.  431.  (Annotated) 

—  lack  of  legal  capacity  to   sue. 
See  also  supra,  567,  589;    infra,  636. 

597.  Want  of  legal  capacity  to  sue,  as  a 
ground  of  demurrer,  refers  to  legal  disabil- 
ity, such  as  infancy,  want  of  authority,  or 
personal  disability  to  maintain  the  action. 
Littleton  v.  Burgess,  16:  49,  91  Pac.  832, 
16  Wyo.  58. 

598.  A  complaint  alleging  a  good  cause  of 
action  is  not  demurrable  on  the  ground  that 
it  does  not  state  a  cause  of  action,  although 
the  plaintiff  has  no  legal  capacity  to  sue, 
since  a  cause  of  action  may  exist  in  favor 
of  a  corporation  or  person  who  has  not  the 
capacity  to  sue.  Valley  Lumber  &  Mfg.  Co. 
V.  Driessel,  15:  299,  93  Pac.  765,  13  Idaho, 
662. 

—lack  of  jurisdiction. 

59P.  An  application  by  the  representative 
of  a  deceased  coadministrator  to  enjoin  ac- 
tion on  an  application  of  the  surviving  ad- 
ministrator for  discharge,  and  the  caveat 
of  the  representative  of  the  deceased  ad- 
ministrator, to  prevent  such  discharge,  and 
to  recover  from  the  surviving  administrator 
the  amount  of  commissions  due  the  estate 
of  the  deceased  coadministrator  for  services 
rendered  by  him  as  sucli  coadministrator,  is 
properly  dismissed  on  demurrer,  where  the 
proceedings  on  such  application  and  caveat 
are  pending  on  appeal  in  the  superior  court 
of  a  county  wherein  the  surviving  adminis- 
trator did  not  reside.  Groover  v.  Ash,  22: 
1119,  64  S.  E.  323,  132  Ga.  371. 

—  matters     of     indncemeut,     aggrava- 

tion,  or   mitigation. 

600.  Matters  alleged  in  a  petition  in  an 
action  for  libel,  which  are  permissible  as 
matter  of  inducement,  or  of  aggravation, 
or  by  way  of  innuendo,  are  not  subject  to 
special  demurrer.  Atlanta  News  Pub.  Go.  v. 
Medlock,  3:  1139,  51  S.  E.  756,  123  Ga.  714. 

601.  A  special  demurrer  on  the  grounds 
that  the  allegation  in  a  complaint  against 
a  carrier  for  failure  to  stop  its  train  at  a 
flag  station  and  receive  plaintiff,  a  physi- 
cian, as  a  passenger,  that  plaintiff  was  not 
well,  and  on  account  of  his  physical  condi- 
tion, and  to  keep  from  driving  in  the  cold 
and  bad  weather,  had  gone  on  a  train  to 
the  flag  station  to  see  his  patients,  was  ir- 
relevant, was  properly  overruled,  as  the  al- 
legation was  but  matter  of  inducement,  in- 
troductory to  the  narrative  of  the  cause  of 
action.  Southern  R.  Co.  v.  Wallis,  30:  401, 
66  S.  E.  370,   133  Ga.  553. 

602.  In  an  action  by  a  passenger  to  re- 
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cover  for  physical  injuries  due  to  exposure 
while  traveling  in  a  car  whigh  the  railroad 
company  neglected  to  heat,  a  paragraph  of 
the  petition  which  sets  forth  the  means 
adopted  by  the  plaintiff  to  mitigate  her  suf- 
fering is  not  subject  to  special  demurrer, 
since  it  is  competent  for  her  to  allege  and 
prove  that  she  resorted  to  all  expedients  in 
her  power  to  avoid  or  lessen  the  injuries  re- 
sulting from  the  alleged  negligence  of  the 
defendant.  Atlantic  Coast  Line  E,.  Co.  v. 
Powell,  9:  769,  56  S.  E.  1006,  127  Ga.  805. 
—  insufficient    statement    of    cause    of 

action  generally. 
See  also  supra,  458. 

603.  A  demurrer  to  a  declaration  which 
states  a  cause  of  action  for  any  recovery 
should  be  overruled.  Benedict  Pineapple 
Co.  V.  Atlantic  C.  L,  R.  Co.  20:  92,  46  So. 
732,  55  Fla.  514. 

604.  A  complaint  stating  any  cause  of 
action  that  will  put  the  defendant  on  his 
defense  of  the  alleged  wrongful  act  is  not 
subject  to  demurrer.  Sand  Point  v.  Doyle, 
4:  810,  83  Pac.  598,  11  Idaho,  642. 

605.  A  pleading  which  alleges  ultimate 
facts  constituting  a  cause  of  action  or  de- 
fense is  good  as  against  a  demurrer  for  in- 
sufficiency of  facts  to  constitute  a  cause  of 
action  or  defense;  and  the  remedy  is  by 
motion  if  the  facts  as  alleged  do  not  make 
the  pleading  sufficiently  definite  and  certain. 
Western  Travelers'  Acci.  Asso.  v.  Munson, 
1 :  1068,  103  N.  W.  688,  73  Neb.  858. 

606.  A  complaint,  when  attacked  by  de- 
murrer upon  the  ground  that  it  fails  to 
state  facts  sufficient  to  constitute  a  cause 
of  action,  Avill  be  liberally  construed  and 
upheld,  where  it  contains  allegations  of 
facts  suflScient  to  reasonably  and  fairly  ap- 
prise the  defendant  of  the  nature  of  the 
claim  against  him.  Weber  v.  Lewis,  34: 
364,  126  N.  W.  105,  19  N.  D.  473. 

607.  If  the  substantial  facts  which  con- 
stitute a  cause  of  action  are  stated  in  a 
complaint,  or  can  be  inferred  by  reason- 
able intendment  from  the  matters  which  are 
set  forth,  although  the  allegations  of  these 
facts  are  imperfect,  incomplete,  and  defec- 
tive, such  insufficiency  pertaining,  however, 
to  form  rather  than  substance,  the  proper 
mode  of  correction  is  not  by  demurrer,  but 
by  motion  to  make  the  averments  more  defi- 
nite and  certain  by  amendment.  Weber 
v.  Lewis,  34:  364,  126  N.  W.  105,  19  N.  D. 
473. 

608.  A  demurrer  to  a  declaration  should 
be  overruled,  where  the  allegations  thereof 
show  that  the  legal  rights  of  the  plaintiff 
have  been  invaded,  as  in  such  case  at  least 
nominal  damages  may  be  recovered.  Wil- 
liams V.  Atlantic  Coast  Line  R.  Co.  24: 
134,   48   So.  209,  56   Fla.   735. 

609.  A  complaint  which  is  sufllcient  under 
the  common  counts  at  common  law  is  good 
as  against  general  demurrer  under  the  Code 
system  of  pleading.  Weber  v.  Lewis,  34: 
364,   126   N.   W.    105,   19   N.   D.   473. 

(Annotated)' 

610.  A  complaint  in  a  proceeding  to  pro- 
tect an  appropriator  of  water  in  his  use 
of   the   diverting  apparatus   is   not   demur- 
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rable,  in  the  absence  of  a  motion  to  make 
it  more  specific,  for  failure  to  allege  spe- 
cifically that  "the  apparatus  is  on  defend- 
ant's land,  where  such  is  the  inference  from 
the  wliolc  complaint.  White  Bros.  &  Crum 
Co.  V.  Watson,  44:  254,  117  Pac.  497,  64 
Wash.  666. 

611.  A  special  demurrer  on  the  ground 
that  the  allegation  in  a  complaint  against 
a  carrier  for  failure  to  stop  its  train  at  a 
particular  flag  station  and  receive  plaintiff 
as  a  passenger,  that  plaintiff,  in  accordance 
with  the  rules  of  the  company  and  the  cus- 
tom, flagged  the  train  and  tried  to  bring 
it  to  a  stop  for  the  purpose  of  boarding  it, 
failed  to  specify  in  what  way  the  train  was 
flagged,  or  what  custom  or  rule  of  the  com- 
pany was  violated,  was  properly  overruled, 
as  the  allegation  was  tantamount  to  say- 
ing that  it  was  the  habit  of  the  defendant 
to  stop  such  train  at  the  particular  sta- 
tion whenever  signaled,  but  that  it  failed 
to  do  so  when  flagged  by  plaintiff.  South- 
ern R.  Co.  V.  Wallis,  30:  401,  66  S.  E.  370, 
133  Ga.  553. 

612.  Failure  of  a  bill  for  discovery  in  aid 
of  an  action  of  libel  to  state  the  libel  on 
which  the  action  is  founded  is  not  ground  of 
demurrer  where  sufficient  is  stated  in  the 
bill  to  warrant  the  insertion  of  other  mat- 
ter by  amendment.  Noyes  v.  Thorpe, 
12:  636,  62  Atl.  787,  73  N.  H.  481. 

—  irrong  theory. 

613.  That  a  complaint  is  framed  on  a 
wrong  theory  will  not  render  it  demurrable 
if  it  states  all  the  facts  necessary  to  entitle 
plaintiff  to  relief  upon  some  theory.  Ap- 
pleton  V.  Citizens'  Central  Nat.  Bank, 
32:  543,  83  N.  E.  470,  190  N.  Y.  417. 

—  defective  prayer. 

614.  A  demurrer  will  not  lie  to  the  whole 
bill  when  the  prayer  is  too  broad,  but 
should  be  restricted  to  that  part  of  the  re- 
lief prayed  to  which  complainant  is  not 
entitled.  Schulz  v.  Ziegler  (N.  J.  Err.  & 
App.)   42:  98,  83  Atl.  968,  80  N.  J.  Eq.  199. 

—  limitation  of  actions;  lach.es. 

615.  A  demurrer  on  the  ground  that  the 
action  is  barred  by  the  statute  of  limita- 
tions is  not  good  unless  the  complaint  af- 
firmatively shows  that  fact.  Corea  v.  Hig- 
uera,  17:  1018,  95  Pac.  882,  153  Cal.  451. 

616.  The  defense  of  the  statute  of  limita- 
tions may  be  interposed  by  demurrer  in 
equity  where  the  complaint  shows  on  its 
face  that  the  cause  of  action  is  barred  by 
the  statute,  and  does  not  allege  facts  suf- 
ficient to  remove  the  bar,  while  the  statute 
prescribes  as  a  ground  of  demurrer  that 
the  complaint  does  not  state  facts  suflicient 
to  constitute  a  cause  of  action.  Mueller  v. 
Light,  31:  1013,  123  S.  W.  646,  92  Ark.  522. 

617.  The  petition  in  an  action  brought  by 
one  who  had  been  arrested  and  imprisoned 
in  a  bail  trover  proceeding  is  properly  dis- 
missed on  demurrer,  whether  based  on  false 
imprisonment  or  the  malicious  use  or  abuse 
of  process,  if  the  action  is  not  brought  with- 
in two  years  from  the  time  of  plaintiff's 
discharge  from  imprisonment.  Gordon  v. 
West,    13:  549,   59   S.   E.   232,   129   Ga.   532. 

618.  Where,  in  a  suit  to  enforce  a  ven- 
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dor's  implied  lien,  it  clearly  appears  by  the 
specific  allegations  of  the  bill  of  complaint, 
admitted  by  the  demurrer,  that  the  lemedy 
for  recovery  of  the  debt  for  the  purchase 
price  of  land  conveyed  is  barred  by  the 
statute  of  limitations,  the  vendor's  implied 
lien  will  not  be  enforced;  and,  in  the  ab- 
sence of  other  equities  to  sustain  the  bill 
of  complaint,  it  is  subject  to  appropriate 
demurrer.  Shavlor  v.  Cloud,  39:  1171,  57 
So.  666,  63  Fla."^  608. 

619.  The  question  of  laches  may  in  some 
cases  be  raised  by  demurrer,  although  or- 
dinarily it  must  be  set  up  by  the  plea  or 
answer.  Schnell  v.  Rock  Island,  14:  874, 
83  N.  E.  462,  232  111.  89. 

—  statute  of  frauds. 

020.  A  complaint  showing  on  its  face  that 
the  agreement  sued  upon  is  within  the  stat- 
ute of  frauds,  and  fails  to  comply  with  its 
requirements,  is  demurrable.  Harper  v. 
Goldschmidt,  28:  689,  104  Pac.  451,  156  Cal. 
245. 

621.  A  petition  for  an  accounting  for  the 
proceeds  of  the  sale  of  certain  real  estate, 
title  to  which  was  placed  in  defendant  un- 
der a  verbal  promise  for  this  purpose,  is 
not  vulnerable  on  demurrer  on  the  groimd 
that  a  parol  trust  in  real  estate  is  declared 
on.  Logan  v.  Brown,  20:  298,  95  Pac.  441, 
20  Okla.  334. 

—  amount  or  extent  of  damages. 

622.  The  question  of  measure  of  damages 
alone  cannot  be  raised  by  demurrer.  West- 
ern U.  Teleg.  Co.  v.  Hill,  23:  648,  50  So. 
248,  163  Ala.  18. 

623.  Demurrer  is  not  the  proper  remedy 
for  an  excessive  demand  for  damages  in  a 
libel  suit.  Fitzpatrick  v.  Age-Herald  Pub. 
Co.  51:  401,  63  So.  980,  184  Ala.  510. 

624.  The  right  to  damages  improperly 
claimed  cannot  be  assailed  by  demurrer. 
Sparks  v.  McCrary,  22:  1224,  47  So.  332,  156 
Ala.  382. 

625.  Demurrer  is  not  the  proper  proceed- 
ing to  reach  the  defect  of  including  in  a 
complaint  a  claim  for  nonrecoverable  dam- 
ages. Hays  V.  Miller,  11:748,  43  So.  818, 
150  Ala.  621. 

626.  If  the  averments  of  a  declaration  en- 
title the  plaintiff  to  any  recovery  whatever, 
though  it  be  only  nominal  damages,  a  de- 
murrer will  not  lie  thereto,  although  other 
or  greater  damages  than  the  plaintiff  is 
legally  entitled  to  recover  are  demanded, 
sinca  a  demurrer  is  not  the  proper  way  to 
test  the  extent  of  the  recovery  to  be  had; 
but  such  question  should  be  raised  and  set- 
tled by  objections  to  testimony  at  the 
trial,  or  by  instructions  to  the  jury  as  to 
the  law  applicable  to  the  points  raised,  or 
by  requiring  the  declaration  to  be  reformed, 
under  Fla.  Rev.  Stat.  1892,  §  1043  (Gen. 
Stat.  1906,  §  1433).  Western  U.  Teleg.  Co. 
V.  Milton,  11:  560,  43  So.  495,  53  Fla.  484. 

627.  The  striking  out  of  portions  of  a 
complaint  claiming  improper  elements  of 
damage  must  be  accomplished,  not  by  de- 
murrer, but  by  motion.  Seidler  v.  Burns, 
33:  291,   79   Atl.   53,   84   Conn.    111. 

628.  A  declaration  which  states  a  cause 
action  for  at  least  nominal  damages  is  good 
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as  against  demurrer,  although  improper  ele- 
ments of  damages  are  alleged  therein.  Hall 
V.  Western  U.  Teleg.  Co.  27:  639,  51  So. 
819,   5y   Fla.   275. 

629.  The  mere  fact  that  a  declaration, 
or  count  thereof,  may  set  up  elements  that 
do  not  enter  into  tiie  measure  of  damages, 
or  greater  damages  than  the  case  made 
legally  entitles  the  plaintiff  to  lecover,  if 
any  damages  whatever  may  be  recovered 
thereunder,  though  such  damages  be  only 
nominal,  does  not  make  tlie  declaration  de- 
murrable. Western  U.  Teleg.  Co.  v.  Bar- 
low, 4:  262,  40  So.  491,  51  Fla.  351. 

630.  A  petition  in  an  action  by  an  em- 
ployee to  compel  his  employer  to  return  tips 
belonging  to  the  employee  and  delivered  to 
the  employer  by  mistake,  that  he  had  re- 
ceived a  certain  amount  per  week  on  the 
average  and  a  certain  aggregate  amount 
during  the  time  of  his  employment,  is  suf- 
liciently  definite  to  withstand  a  demurrer. 
Polites  V.  Barlin,  41:  1217,  149  S.  W,  828, 
149  Ky.  376. 

631.  Tlie  overruling  of  a  special  demurrer 
to  the  allegation  in  a  complaint  against  a 
carrier  for  failure  to  stop  its  train  at  a 
particular  flag  station  and  receive  plaintiff 
as  a  passenger,  that  plaintiff  was  left  at 
the  station  without  means  of  conveyance  to 
get  home,  that  it  was  just  at  night,  that  the 
weather  was  cold  and  bad  and  the  roads 
muddy,  and  that  plaintiff  had  to  walk  home, 
a  distance  of  7  miles,  wliereby  he  was  made 
sick,  was  not  error,  as  such  averments  were 
proper  to  be  considered  in  estimating  the 
damages,  if,  under  the  allegations,  plaintiff' 
was  entitled  to  recover.  Southern  R.  Co. 
V.  Wallis,  30:  401,  66  S.  E.  370,  133  Ga.  553. 

632.  Although  a  complaint  which  charges 
no  wilful  or  intentional  misconduct  on  the 
part  of  a  railway  company  in  carrying  a 
corpse  beyond  the  contracted  point  of  de- 
livery to  an  intersecting  carrier,  whereby 
the  funeral  arrangements  were  delayed,  does 
not  state  a  cause  of  action  for  the  recovery 
of  damages  for  mental  anguish,  it  does  state 
a  cause  of  action  for  nominal  damages  for 
breach  of  the  contract  of  carriage,  and  a  de- 
murrer thereto  is  properly  overruled.  Beau- 
lieu  v.  Great  Northern  R.  Co.  19:  564,  114  N. 
W.  353,  103  Minn.  47. 

—  failure  to  itemize  expenditures. 

633.  A  petition  in  an  action  for  wrongful 
death  of  a  child  which  seeks  to  recover 
funeral  expenses  without  itemizing  the  same 
is  demurrable.  James  v.  Central  of  Georgia 
R.  Co.  41:  795,  75  S.  E.  431,  138  Ga.  415. 
Demurrer  to   defendant's  pleadings. 

634.  An  objection  that  an  answer  consti- 
tuting in  effect  a  cross  bill  sets  up  new 
matter  foreign  to  the  subject-matter  of  the 
bill  is  properly  taken  by  demurrer.  Peters 
V.  Case,  13:  408,  57  S.  E.  733,  62  W.  Va.  33. 

635.  A  plea  of  mutual  mistake  as  to  the 
effect  of  an  instrument  given  by  the  agent 
of  the  payee  of  a  renewal  note  to  the  maker, 
by  which  the  payee  agreed  "to  receipt"  the 
maker  "for  note  given  me  to-day,"  in  that 
the  agreement  to  receipt  was  a  meaningless 
paper,  whereas  it  was  intended  by  both 
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parties  to  signify  an  agreement  upon  the 
part  of  the  payee  to  receipt  for  and  cancel 
the  obligation  represented  by  the  note  upon 
performance  of  the  conditions  to  secure  com- 
pliance with  which  the  note  was  given,  and 
that  the  new  note  would  not  have  been  given 
had  not  the  jmrties  thought  the  agreement 
would  protect  the  maker,  except  in  case  of 
I  breach  of  the  conditions,  against  liability  on 
the  renewal  note,  which  it  was  alleged 
would  destroy  a  good  plea  of  failure  of 
consideration  as  to  the  original  note,  is 
sufficient  as  against  general  demurrer,  al- 
thougli  the  plea  may  have  contained  cer- 
tain allegations  regarding,  and  references 
to,  other  papers  and  transactions  which  did 
not  constitute  a  good  plea  of  mutual  mis- 
take as  to  them.  Dolvin  v.  American  Har- 
row Co.  28:  785,  54  S.  E.  706,  125  Ga.  699. 

d.  What  questions  raised  by  demurrer. 

(See  also  same  heading  in  Digest  L,R.A. 
1-70.) 

636.  A  demurrer  for  want  of  legal  capac- 
ity to  sue  will  raise  the  question  appear- 
ing upon  the  face  of  the  complaint,  that  the 
right  to  maintain  an  action  was  not  in 
plaintiff',  but  in  another.  Hunt  v.  Monroe, 
11:  249,  91  Pac.  269,  32  Utah,  428. 

637.  Collateral  questions  as  to  proceed- 
ings on  appeal  and  on  motions  for  new  trial 
cannot  be  raised  by  demurrer  to  a  bill  to 
set  aside  a  judgment  on  the  ground  that  it 
was  procured  by  perjury,  which  does  not  set 
out  the  facts  on  which  such  questions  are 
based.  South  Haven  &  E.  R.  Co.  v.  Culver, 
23:  564,  122  N.  W.  95,  157  Mich.  344. 

638.  The  question  of  the  right  to  a  jury 
trial  cannot  be  raised  by  a  demurrer  to  the 
complaint,  which  merely  raises  the  ques- 
tion whether  or  not  it  states  a  cause  of  ac- 
tion, or  by  objection  to  the  introduction  of 
evidence.  Indianapolis  Northern  Traction 
Co.  V.  Brennan,  30:  85,  87  N.  E.  215,  90  N. 
E.   65,   174  Ind.   1. 

639.  The  question  of  the  unreasonableness 
of  the  amoimt  set  aside  by  a  testator  for  a 
tomb,  compared  with  the  value  of  his  estate, 
so  as  to  come  within  the  operation  of  an 
inheritance  tax  which  docs  not  apply  to 
amounts  necessary  for  funeral  expenses, 
cannot  be  decided  on  demurrer,  since  it  in- 
volves a  mixed  question  of  law  and  fact. 
Morrow  v.  Durant,  23:  474,  118  N.  W.  781, 
140  Iowa,  437. 

e.  What  admitted  by  dem^urrer. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

In  original  proceeding  by  state  in  supreme 
court  for  an  injunction,  see  Injunc- 
tion, 423. 

See  also  supra,  618. 

640.  A  demurrer  to  a  complaint  charging 
negligence  does  not  admit  the  negligence, 
unless  it  is  a  legal  conclusion  from  the 
facts  alleged.  McGehee  v.  Norfolk  &  S.  R. 
Co.  24:  119,  60  S.  E.  912,  147  N.  C.  142. 
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641.  Whether  or  not  it  would  be  reason- 
able to  require  a  railroad  company  to  run 
trains  over  the  abandoned  route  after  change 
of  its  location  is  a  question  for  the  deter- 
mination of  the  court,  and  an  allegation  of 
reasonableness  in  the  complaint  is  not  ad- 
mitted by  a  demurrer.  Whalen  v.  Baltimore 
&  O.  R.  Co,  17:  130,  69  Atl.  390,  108  Md.  11. 

642.  Demurring  to  a  complaint  alleging  a 
duty  on  the  part  of  a  mutual  benefit  com- 
pany to  apply  money  due  a  member  for 
services  in  satisfaction  of  an  assessment  of 
dues  does  not  admit  the  duty,  in  the  ab- 
sence of  any  allegation  of  facts  showing 
its  existence.  Caywood  v.  Supreme  Lodge 
K.  &  L.  of  H.  23:  304,  86  N.  E.  482,  171 
Ind.  410. 

643.  A  demurrer  admits  an  allegation 
concerning  the  laws  of  another  state,  since 
such  allegation  is  one  of  fact.  Edwards  v. 
Schillinger,  33:  895,  91  N.  E,  1048,  245  111. 
231. 

644.  An  allegation  in  a  pleading  that  land 
is  not  being  opened  as  rapidly  as  practicable, 
and  that  all  convicts  can  be  profitably  em- 
ployed, is  a  mere  conclusion  not  admitted 
by  demurrer.  State  ex  rel.  Greaves  v.  Hen- 
ry, 5:  340,  40  So.  152,  87  Miss.  125. 

645.  PlaintifT's  title  need  not  be  estab- 
lished at  law  to  sustain  a  bill  for  injunction 
against  trespass  on  property,  where  the  title 
is  admitted  by  demurrer  to  the  bill.  Cragg 
V.  Levinson,  21:  417,  87  N.  E.  121,  238  111. 
69. 

/.  Effect;  practice. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Time  for  demurring,  see  supra,  135. 

Effect  of  failure  to  demur  to  declaration 
showing  that  action  ia  abated,  see 
Abatement  and  Revival,  3. 

Appeal  from  order  striking  demurrer  as 
frivolous,  see  Appeial  and  Ekror,  5. 

Expiration  of  time  for  taking  appeal  from 
order  overruling  demurrer,  see  Appeal 
AND  Ebuor,  555. 

Finality  of  decision  as  to,  for  purpose  of 
appeal,  see  Appeal  and  Error,  29,  30. 

Appealability  of  order  permitting  filing  of 
pleadings  after  reversal  of  judgment  on 
demurrer,  see  Appeal  and  Error,  31. 

Waiver  of  right  to  appeal  from  ruling  on, 
see  Appeal  and  Error,  90. 

Waiver  of  objection  as  to  demurrer,  see  Ap- 
peal AND  Error,  824,  825. 

Mode  of  presenting  error  in  dismissing,  see 
Appeal  and  Error,  271. 

Sufficiency  of  assignment  of  error  as  to  rul- 
ings on,  see  Appeal  and  Error,  277. 

Sufficiency  of  exception  to  rulings  on,  see 
Appeal  and  Error,  301,  302. 

Presumption  of  correctness  of  rulings  on, 
see  Appeial  and  Error,  446,  447. 

Motion  to  quash  writ  in  habeas  corpus  as 
a  demurrer,  see  Appeal  and  Error,  495. 

Review  as  to,  generally,  on  appeal,  see  Ap- 
peal AND  Error,  509,  553,  554. 

Right  to  consider  on  appeal  defects  in  dec- 
laration not  demurred  to,  see  Appeal 
AND  Error,  754. 

Digest  1-52  L.B.A.(N.S.) 


Waiver  by  failure  to  demur,  see  Appeal  and 
Error,  820. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 1064-1071. 

Assigning  wrong  reason  for  sustaining,  see 
Appeal  and  Error,  1555,  1556.- 

Effect  of  failure  to  object  to  equitable  judis- 
diction  by  demurrer,  see  Equity,  106. 

Conclusiveness  of  theory  of  la»v  advanced 
for  defendant  in  action  dismissed  on  de- 
murrer, in  subsequent  action,  see  Es- 
toppel, 213. 

Finding  second  indictment  after  demurrer 
is  sustained  to  first,  see  Grand  Jury,  4 

Limitation  of  judgment  sustaining,  see 
Judgment,  27. 

Judgment  sustaining  demurrer  as  one  upon 
the  merits,  see  Judgment,  70. 

Conclusiveness  of  ruling  on,  see  Judgment, 
100-102. 

Motion  to  strike  out  bill  as  in  nature  of 
demurrer,  see  Motions  and  Orders,  1. 

Determining  as  matter  of  law  on  demurrer 
that  publication  is  libelous,  see  Trial, 
334. 

646.  A  demurrer  is  addressed  to  a  plea 
as  an  entirety,  and  questions  its  legal  suffi- 
ciency as  the  statement  of  a  defense.  John- 
son V.  Florida  East  Coast  R.  Co.  50:  561, 
63  So.  713,  66  Fla.  415. 

647.  A  demurrer  wliich  challenges  plain- 
tiff's right  merely  to  a  portion  of  tlie  re- 
lief demanded  may  be  treated  as  a  mo- 
tion to  strike  out.  Frazer  v.  Andrews,  11: 
593,   112  N.  W.  92,  134  Iowa,  621. 

648.  The  filing  of  a  general  dfemurrer  to  a 
declaration  is  equivalent  to  pleading  to  the 
merits  of  the  case.  Cowart  v.  W.  E.  Cald- 
well Co.  30:  720,  68  S.  E.  500,  134  Ga.  544. 

649.  Where  some  of  several  joint  de- 
fendants demur  to  the  plaintiff's  petition, 
and  the  demurrer  goes  to  the  substance  of 
the  whole  petition  and  challenges  the 
plaintiff's  right  to  any  relief,  such  de- 
murrer inures  to  the  benefit  of  all,  though 
some  may  be  in  default.  Tate  v.  Goode, 
33:  310,  70  S.  E.  571,  135  Ga.  738. 

(Annotated) 

650.  A  demurrer  to  a  declaration  for  in- 
consistency in  joining  certain  claims  which 
treat  a  contract  as  still  in  force  with  other 
claims  previously  made  and  which  it  is 
claimed  determine  the  character  of  tiie  ac- 
tion as  one  in  which  the  contract  liad  been 
rescinded,  does  not  put  the  plaintiff  upon 
his  election  between  the  two.  Timmerman 
V.  Stanley,  i:  379,  51  S.  E.  760,  123  Ga.  850. 

651.  Doubtful  language  in  a  pleading 
challenged  by  demurrer  will  be  construed 
against  the  pleader,  and  where  a  demurrer 
is  sustained  on  account  of  the  insulliciency 
of  a  pleading,  and  no  application  for 
amendment  is  made,  it  will  be  presumed 
that  the  facts  to  justify  it  do  not  exist. 
Emmerson  v.  Botkin,  29:786,  109  Pac.  531, 
26  Okla.  218. 

652.  It  is  the  duty  of  the  trial  judge  to 
pass  on  the  sufficiency  of  the  facts  alleged 
in  a  petition  to  show  a  cause  of  action 
in  the  plaintiff's  favor,  when  this  question 
is    raised    by    demurrer,   although   the   case 
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is  one  wherein  the  plaintiff  seeks  to  re- 
cover damages  alleged  to  have  been  sus- 
tained in  consequence  of  the  negligence 
of  tlie  defendant.  Hill  v.  Louisville  &  N.  R. 
Co.  3:  432,  52  S.  E.  651,  124  Ga.  243. 

653.  The  court,  in  passing  upon  a  demur- 
rer to  an  answer  in  an  action  to  enjoin  the 
construction  of  an  interurban  electric  rail- 
road across  the  track  of  a  steam  railroad  at 
a  highway  intersection  without  first  acquir- 
ing the  right  so  to  do  by  condemnation  pro- 
ceedings, will  not  pass  upon  the  constitu- 
tionality of  statutes  which  relate  wholly  to 
crossings  of  street  interurban  and  suburban 
railroads  with  other  railroads  at  places  out- 
side of  public-highway  intersections,  and 
which  do  not  purport  to  grant  the  right  as- 
serted in  the  answer.  South  East  &  St. 
L.  R.  Co.  V.  Evansville  &  Mt.  V.  Electric  R. 
Co.   13:  916,  82  N.  E.  765,  169  Ind.  339. 

654.  In  passing  upon  a  demurrer  to  a 
petition  in  an  action  by  a  managing  officer 
of  a  railroad  company  for  the  specific  per- 
formance of  a  contract  by  which  the  owner 
of  a  tract  of  land  agreed  to  convey  a  part 
of  it  to  him  in  consideration  of  the  location 
of  a  station  thereon,  the  court  will  not 
presume,  in  the  absence  of  averments  to 
that  effect,  that  he  made  the  contract  and 
brought  tlie  suit  in  behalf  of  the  company, 
or  that  he  had  contracted  with  it  for  the 
right  to  hold  the  land  himself.  Peckham 
V.  Lane,  25:  967,  106  Pac.  464,  81  Kan.  489. 
Effect    of    overruling    demurrer. 

655.  The  overruling  of  a  demurrer  to  a 
complaint  does  not  preclude  the  defendant, 
when  the  case  is  called  for  trial,  from  ob 
jecting  to  the  introduction  of  evidence,  on 
the  ground  that  the  complaint  does  not 
state  a  cause  of  action,  and  that  the  evi- 
dence is  insufficient  to  sustain  a  decree. 
O'Day  V.  Ambaum,  15:  484,  92  Pac.  421,  47 
Wash.  684. 

Demurrer  as  opening  record. 

656.  A  demurrer  to  one  defense  of  an 
answer,  the  other  of  which  is  a  general  de- 
nial, cannot  be  carried  back  to  the  com- 
plaint, under  the  rule  that  a  demurrer 
searches  the  whole  record,  since  defendant 
cannot  deny  and  demur  at  the  same  time. 
Baldwin  v.  Aberdeen,  26:  116,  123  N.  W.  80, 
23  S.  D.  636.  (Annotated) 
Amendment. 

See  also  supra,  119. 

657.  Failure  to  stand  by  a  demurrer  to  the 
complaint  will  not,  in  case  of  the  filing  of 
an  amendment  to  the  complaint,  preclude 
the  testing  of  its  sufficiency  by  demurrer  or 
motion  to  dismiss.  Hemrich  Bros.  Brewing 
Co.  v.  Kitsap  County,  9:  910,  88  Pac.  838, 
45  Wash.   454. 

658.  Amending  a  complaint  after  the  sus- 
taining of  a  demurrer  thereto  does  not 
make  the  ruling  on  the  demurrer  the  law  of 
the  case  if  the  amendment  involves  the 
same  question  as  the  original  complaint, 
and  the  defendant,  without  raising  the  ques- 
tion of  repetition  of  matter,  answers  as 
fully  as  if  no  demurrer  had  ever  been  filed. 
Marshall  Ice  Co.  v.  La  Plant,  12:  1073,  111 
N.  W.  1016,  136  Iowa,  621. 

659.  An  order  sustaining  a  demurrer  to 
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a  complaint  is  of  no  effect  as  determining 
the  law  of  the  case,  after  the  service  of  an 
amended  complaint.  P'irst  Nat.  Bank  v. 
C.  E.  Stevens  Land  Co.  43:  1040,  137  N.  W. 
1101,  119  Minn.  209. 
Time. 

660.  A  demurrer  to  a  bill  is  not  too  late, 
although  interposed  long  after  the  answer 
is  filed,  where  in  the  answer  the  defendants 
give  notice  that  they  do  not  waive  any  in- 
sufficiency, defect,  or  imperfection  in  the 
bill.  Stephenson  v.  Burdette,  10:  748,  48 
S.  E.  846,  56  W.  Va.  109. 


PliEASURE  RESORT. 

Negligence  in  display  of  fireworks  at,  see 
FiKEwoBKS;  Master  and  Sekvant, 
1009. 

See  also  Amusements;  Bathing  Resokts. 


PLEDGE     AND     COLUi.TERAL 
SECURITY. 

/.  Nature    and    validity;     extinguish- 
ment; release,  1—14:. 
II.  Rights  of  j^nrties  and  third  persons, 
15-27. 
a.  In  general,  13—24:, 
6.  Sale,  25-27. 

Right  of  assignee  for  creditors  to  avoid 
pledge  of  securities  by  assignor,  see 
Assignment  for  Ceeditoes,  5. 

Of  bank  stock,  see  Banks,  14,  15. 

Discount  by  bank  of  notes  secured  by  col- 
lateral, see  Banks,  187. 

By  bank,  see  Banks,  196-198. 

Of  corporate  stock,  see  Corporations,  220, 
233,  234,  244. 

Attachment  of  corporate  stock  pledged,  see 
Attachment,  10. 

Estoppel  to  complain  of  pledge  of  town  or- 
ders as  collateral  security,  see  Estop- 
pel, 22. 

By  married  woman,  see  Husband  and  Wife, 
43. 

Assignment  of  insurance  policy  as  collateral 
security,  see  Insurance,  231,  448. 

Judgment  non  obstante  veredicto  in  action 
for  conversion  of  pledged  property,  see 
Judgment,  58. 

Judgment  on  note  given  as  security,  see 
Judgment,  335. 

Of  property  to  secure  surety  against  loss,  see 

MORT(iAGES,    10. 

Mortgage  as  collateral  security,  see  Mort- 
gages, 56,  58;  Trusts,  85. 

Conveyance  of  land  as  collateral  security,  see 
Mortgages,  86,  164. 

Effect  of  taking  collateral  security  on  con- 
ditional sale,  see  Sale,  43. 

Effect  of  indorsing  purchase  money  note  as 
collateral  to  third  person  on  condition- 
al sale  contract,  see  Sale,  44. 

Giving  of  collateral  security  for  state  funds 
converted  by  officers  of  trust  company, 
see  Trover,  49. 
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Compelling  trustee's  administrator  to  re- 
deem, see  Trusts,  118. 

Warehouse  receipts,  see  Warethouse^ien, 
IIL 

J.  Nature  and  validity;  extinguishment ; 
release. 

*(8ee  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Performance  by  delivery  to  creditor  within 
4  months  of  bankruptcy  of  pledge  se- 
curing deposit  in  escrow  prior  to  4 
months'  period,  see  Bankruitcy,  84. 

Consideration  for,  see  Contracts,  67. 

1.  A  book  account  cannot  be  pledged  by 
a  mere  delivery  of  a  copy  of  it  not  accom- 

Sanied  by  a  written  assignment.     American 
Ixch.    Nat.    Bank    v.    Federal    Nat.    Bank, 
27:666,   75   Atl.    683,   226   Pa.   483. 

( Annotated ) 
Change   of   possession. 
Delivery  by  warehouseman  of  receipt  for  his 
own  property  as  valid  pledge,  see  Ware- 
housemen, 12. 
See  also  infra,  22. 

2.  A  contract  assigning  a  liquor  license 
as  collateral  security  is  not  valid  as  against 
creditors  where  it  is  neither  executed,  ac- 
knowledged, filed,  nor  recorded,  as  required 
by  law,  and  the  licenae  is  left  in  posses- 
sion of  the  assignor.  Deggender  v.  Seattle 
Brewing  &  M.  Co.  4:  626,  83  Pac.  898, 
41  Wash.  385. 

3.  The  execution  and  delivery,  by  a  pub- 
lic warehouseman  to  his  creditor,  of  a  re- 
ceipt upon  property  actually  contained  in 
his  warehouse  and  owned  by  him,  for  the 
purpose  of  securing  the  indebtedness  by  a 
lien  upon  tne  property,  operates  as  a  valid 
pledge  without  the  necessity  of  an  actual 
change  of  possession;  a  symbolic  or  con- 
structive delivery  through  the  issuance  and 
delivery  of  the  warehouse  receipt  being  suf- 
ficient. State  use  of  Hart-Parr  Co.  v.  Robb- 
Lawrence  Co.  16:  227,  115  N.  W.  846,  17  N. 
D.  257.  (Annotated) 

4.  No  pledge  valid  as  against  creditors 
can  be  effected  by  the  issuance  and  delivery 
of  certificates  similar  to  those  issued  by 
warehousemen,  which  purport  to  cover  prop- 
erty retained  in  possession  of  the  pledgeor, 
with  nothing  outside  of  the  certificates  to 
indicate  the  rights  of  the  certificate  hold- 
ers to  it.  Fourth  Street  Nat.  Bank  v.  Tay- 
lor, 30:  552,  172  Fed.  177,  96  C.  C.  A.  629. 

(Annotated) 

5.  A  pledge  of  property  which  is  not 
sufficient  to  effect  a  lien  because  of  nonde- 
livery cannot  be  charged  with  an  equitable 
lien  as  against  creditors  of  tlie  pledgeor,  by 
the  fact  that  there  was  an  intent  to  pledge, 
and  that  a  certificate  in  the  form  of  a 
warehouse  certificate  was  given  covering  tiie 
property.  Fourth  Street  Nat.  Bank  v.  Tay- 
lor, 30:  552,  172  Fed.  177,  96  C.  C.  A.  629. 

6.  A  transaction  in  the  nature  of  a 
pledge  of  personal  property  so  situated  that 
it  is  not  within  the  power  of  the  owner  to 
deliver  it  to  the  pledgee,  the  owner  having 
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no  such  visible  possession  and  apparent  own- 
ership as  would  probably  be  relied  upon  by 
creditors,  purchasers  and  mortgagees,  will 
not,  in  the  absence  of  a  controlling  decision 
of  the  state  courts,  be  regarded  by  the  Fed- 
eral courts  as  embraced  by  a  statutory  pro- 
vision that  chattel  mortgages,  or  convey- 
ances intended  to  operate  as  such,  if  not 
accompanitd  by  actual  change  of  possession, 
shall  be  invalid,  as  against  certain  desig- 
nated third  parties  unless  recorded.  Dale 
V.  Pattison,  52:  754,  34  Sup.  Ct.  Rep.  785, 
234  U.  S.  399,  58  L.  ed.  1370. 

7.  The  existence  in  Ohio  of  a  more 
stringent  rule  as  to  the  delivery  of  posses- 
sion necessary  to  validate  a  pledge  as 
against  the  pledgeor's  creditors,  purcliasers, 
and  mortgagees  than  that  which  obtains  in 
the  case  of  sales  cannot  be  deduced  from  the 
provisions  of  Gen.  Code,  §  8619,  that,  when 
goods  and  chattels  remain  for  five  years  in 
the  possession  of  a  person,  or  those  claim- 
ing under  him,  to  whom  a  pretended  loan 
thereof  has  been  made,  they  shall  be  the 
property  of  such  person,  unless  a  reservation 
of  a  right  to  them  is  made  to  the  lender  in 
writing,  and  the  instrument  duly  filed  or 
recorded.  Dale  v.  Pattison,  52:  754,  34  Sup. 
Ct.  Rep.  785,  234  U.  S.  399,  58  L.  ed.  1370. 

8.  A  physical  change  of  possession  is 
not  essential  in  Ohio  to  validate,  as  against 
the  creditors  of  a  distiller,  represented  by 
his  trustees  in  bankruptcy,  a  transaction  in 
the  nature  of  a  pledge  of  a  specific  number 
of  barrels  of  whisky  stored  in  his  own 
bonded  distillery  warehouse,  accompanied 
by  the  issuance  and  transfer,  conformably 
to  trade  usage,  of  the  distiller's  warehouse 
receipts  representing  such  whisky.  Dale 
V.  Pattison,  52:  754,  34  Sup.  Ct.  Rep.  785, 
234  U.  S.  399,  58  L.  ed.  1370.       (Annotated) 

9.  Securities  set  aside  by  a  bank  in  its 
own  receptacle,  to  secure  so-called  mortgage 
certificates  of  deposit,  of  which  no  record 
IS  filed  with  the  county  clerk,  will  pass  by 
its  general  assignment  for  creditors  as 
against  the  claims  of  the  certificate  hold- 
ers, where  the  statute  provides  that  every 
charge  upon  personal  property,  unless  ac- 
tual possession  in  good  faith  accompanies 
the  same,  shall  be  void  as  to  creditors  prior 
to  the  filing  for  record  of  such  charge  in 
the  proper  oflfice.  Burnes  v.  Anderson,  25: 
525,  122  S.  W.  182,  135  Ky.  355. 

10.  Absence  of  consent  by  the  president 
of  a  manufacturing  corporation  to  the  act 
of  a  pledgee  of  its  product,  in  taking  pos- 
session thereof,  will  not  affect  the  validity 
of  his  lien  if  the  pledgee  had  a  contract 
right  to  take  possession.  Garrison  v.  Ver- 
mont Mills,  31:450,  69  S.  E.  743,  154  N. 
C.  1. 

Extingnishment ;  release. 

11.  The  mere  renewal  of  an  obligation  to 
pay  money  does  not  release  or  discharge 
securities  deposited  as  collateral  thereto. 
First  Nat.  Bank  v.  Gunhus,  g:  471,  110  N. 
W.  611,   133  Iowa,  409. 

12.  In  the  absence  of  fraud  or  a  special 
bailment,  a  pledge  will  be  deemed  to  be 
waived  or  lost  by  the  surrender  of  the 
pledged  property  by  the  pledgee.    First  Nat. 
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Bank  v,  Bradshaw,  39:  886,  135  N.  W.  830, 
91   Neb.   210.  (Annotated) 

13.  Property  pledged  as  collateral  for  a 
note  will  be  released  under  the  same  cir- 
cumstances that  a  surety  personally  bound 
would  be.  Daviess  County  Bank  &  T.  Co. 
V.  Wright,  17:  1122,  110  S.  W.  361,  129  Ky. 
21.* 

14.  A  bank  which,  in  order  to  remove  an 
overdue  note  from  its  boolis,  takes  the  note 
of  a  third  person  for  its  amount,  with  sucii 
note  as  collateral  thereto,  releases,  in  favor 
of  attaching  creditors  of  the  maker,  its  lien 
on  property  which  had  been  assigned  to  it 
as  collateral  for  the  overdue  note,  at  least 
where  it  permits  assigned  funds  to  pasa 
through  its  hands  into  those  of  the  maker 
of  the  note  for  a  long  period  of  time,  with- 
out any  attempt  to  apply  them  to  the  satis- 
faction of  the  note.  Lincoln  v.  National 
Metropolitan  Bank,  30:  1215,  35  App.  D.  C. 
362.  (Annotated) 

II.  Rights  of  parties  and  third  persons. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Right  of  trustee  in  bankruptcy  to  stock  held 
by  creditor  under  parol  pledge,  see 
BANKRUrXCY,   107. 

Application  of  collateral  held  to  secure  firm 
obligations  in  satisfactio*!!  of  individ- 
uale  debt  of  partner,  see  BAiMKEUPXCy, 
117. 

Liability  of  bank  for  surrendering  collateral 
security  given  by  guardian  to  make  up 
defalcation,  see  Banks,  68. 

Pledgee  as  bona  fide  purchaser,  see  Bills 
AND  Notes,  V.  b,  3. 

Rights  of  one  holding  note  as  collateral  se- 
curity, see  Bills  and  Notes,  123. 

EflTect  of  legislative  declaration  that  in- 
crease of  property  is  pledged  with  prop- 
erty, see  Chattel  Mortgage,  20. 

Right  of  bank  to  enforce  town  orders  re- 
ceived as  collateral  security  for  loan 
to  town,  see  Contracts,  39. 

Rights  of  assignee  of  expectancy  to  secure 
loan  with  exorbitant  interest,  see  Con- 
tracts, 609. 

Rights  of  pledgee  of  corporate  stock,  see 
Corporations,  220,  233,  234,  244. 

Liability  of  pledgee  of  stock,  see  Corpora- 
tions, 338-341. 

Estoppel  of  pledgeor  to  assert  title  as 
against  bona  fide  purchaser,  see  Es- 
toppel, 85. 

Estoppel  to  set  up  defense  as  against 
pledgee  of  note,  see  Estoppel,  188. 

Larceny  by  conversion  of  property  pledged, 
see  Evidence,  1637;  Larceny,  35,  36. 

Application  of  proceeds  of  collateral  to  ob- 
ligation as  payment  which  will  revive 
delit,  see  Limitation  of  Actions,  316. 

Effect  of  application  of  collateral  to  debt  to 
interrupt  running  of  limitations,  see 
Limitation  of  Actions,  317-319. 

Effect  of  payment  of  dividends  on  stock  as- 
signed as  collateral  on  bar  of  limita- 
tions, Eoe  Limitation  of  Actions,  324. 
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Effect  of  acknowledgment  to  payee  of 
pledged  note,  see  LrMixAiiON  of  Ac- 
tions, 351. 

Release  of  collateral  by  pledgee,  see  Prin- 
cipal AND  Surety,  37. 

Release  of  surety  through  creditor's  negli- 
gence in  collecting  collateral,  see  Prin- 
cipal AND  Surety,  26. 

Extension  of  time  to  principal  as  releasing 
maker  of  note  held  as  collateral,  see 
Principal  and  Surety,  49. 

Subrogation  of  one  whose  securities  have 
been  wrongfully  pledged  to  secure  a 
loan  to  another,  see  Subrogation,  6. 

Prerequisite  to  action  of  trover  against 
pledgee,  see  Trover,  39. 

15.  One  who,  with  knowledge  of  the 
facts,  purchases  a  note  and  mortgage  held 
by  a  bank  as  collateral  for  a  note  of  less 
amount  executed  by  one  of  the  makers  of 
the  mortgage,  at  a  sale  by  it  in  accordance 
v/ith  the  contract,  upon  default  in  payment 
of  its  note  at  maturity,  can  enforce  the  col- 
lateral note  and  mortgage  securing  it  only 
to  the  extent  of  the  amount  due  on  the  ob- 
ligation for  which  it  stood  as  collateral. 
Peacock  v.  Phillips,  32:  42,  93  N.  E.  415, 
247  111.  467.  (Annotated) 
flights    of    pledgee    as    against    third 

persons. 
Right   of    one   having    imperfect   pledge    as 

against  third  parties,  see  Assignment, 

29. 
Rights  of  pledgee  of  negotiable  paper,  see 

Bills  and  Notes,  124,  153,  189-195. 

16.  A  bank  which  accepts  stock  of  an 
insane  stranger  as  collateral  to  a  loan  to 
its  customer  upon  receiving  the  confirma- 
tion of  the  indorsement  by  letter  from  the 
stranger,  who  was  known  to  be  ill,  has  a 
right  to  hold  it  for  the  residue  of  the  debt 
after  exhausting  other  securities,  since  no- 
tice of  illness  was  not  notice  of  insanity. 
Groff  V.  Stitzer  (N.  J.  Err.  &  App.)  31: 
1 159,  77  N.  J.  Eq.  260,  77  Atl.  46. 

(Annotated) 

17.  A  bank  holding  notes  as  collateral 
security  cannot  prevent  their  cancelation  for 
fraud  in  their  inception  where  it  cannot 
suffer  therefrom  because  the  principal  obli- 
gation is  collectible.  Hulett  v.  Marine  Sav. 
Bank,  4:  1042,  106  N.  W.  879,  143  Mich.  219. 

(Annotated) 

18.  Orders  paid  by  a  town  treasurer  and 
laid  aside  by  him  before  his  death  to  be 
delivered  to  a  bank  as  security  for  money 
advanced  upon  his  check  to  pay  the  orders, 
in  accordance  with  an  agreement  that  it 
shall  have  the  orders  as  collateral  security, 
belong  to  the  bank  after  the  death  of  the 
treasurer,  as  against  the  claims  of  the  town. 
New  Haven  v.  Weston,  46:  921,  86  Atl.  996, 
87  Vt.  7. 

19.  Posesssion  of  the  orders  is  not  neces- 
sary to  enable  a  bank  which,  by  agreement 
with  a  town,  treasurer,  has  honored  his 
check  diawn  in  payment  of  them  in  con- 
sideration that  they  be  turned  over  to  it  as 
collateral  security  for  the  advances,  to  re- 
cover the  amount  of  the  advances  from  the 
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town.     New   Haven  v.   Weston,  46:  921,   86 
Atl.  996,  87  Vt.  7. 

20.  A  bank  is  negligent  in  accepting 
paving  tax  certificates  which  had  been  is- 
sued in  duplicate  and  on  which  the  indorse- 
ment of  the  payee  had  been  forged,  from 
a  city  employee,  as  collateral  for  a  loan, 
without  investigation  as  to  the  delivery  or 
genuineness.  National  Bank  of  Commerce 
V.  Oklahoma  City,  39:  444,  122  Pac.  644,  32 
Okla.    432.  (Annotated) 

21.  One  whose  promissory  note  has  been 
pledged  by  the  payee  to  a  bank  as  collat- 
eral for  his  indeblodness  to  it  cannot  com- 
plain, in  an  action  to  settle  his  rights 
against  the  bank,  that  he  has  been  injured 
by  compromises  which  the  bank  made  in  re- 
gard to  other  collateral  held  as  security 
for  the  same  debt,  if  all  the  collateral  held 
by  the  bank  was  not  sufficient  to  satisfy 
its  claim  in  full.  Zollman  v.  Jackson  Trust 
&  Sav.  Bank,  32:  858,  87  N.  E.  297,  238  111. 
290. 

22.  A  pledgee  of  goods  who  leaves  them 
in  possession  of  the  pledgeor  without  filing 
a  record  of  the  transaction,  as  required  by 
law,  may  perfect  his  right  against  cred- 
itors by  taking  possession  of  the  goods  be- 
fore they  take  any  steps  to  subject  the 
property  to  their  claims.  Garrison  v.  Ver- 
mont Mills,  31:450,  69  S.  E.  743,  154  N. 
C.  1. 

23.  Where,  by  the  terma  of  the  con- 
tract, a  manufacturer  of  goods  was  to  bill 
certain  of  his  product  to  his  agent,  and 
store  it  in  a  separate  warehouse  for  him 
upon  his  making  advances  upon  it,  equity 
considers  the  property  as  set  apart  and 
stored  when  the  invoices  are  sent,  so  that 
the  manufacturer  loses  his  control  over  the 
property  in  favor  of  the  pledgee,  although 
it  is  not  actually  set  apart.  Garrison  v. 
Vermont  Mills,  31:  450,  69  S.  E.  743,  154  N. 
C.  1. 

24.  A  contract  between  a  manufacturer 
and  his  sales  agent  to  the  effect  that  the 
agent  will  make  advances  on  goods  on  hand 
in  the  storehouse  of  the  manufacturer, 
which  shall  be  billed  to  the  agent,  and 
stored  in  separate  warehouses,  and  insured 
for  account  of  the  agent,  gives  the  agent 
an  equitable  lien  upon  the  goods  so  stored 
which  will  be  enforced  by  equity  against 
the  receiver  of  the  manufacturer.  Garri- 
son v.  Vermont  Mills,  31 :  450,  69  S.  E.  743, 
164  N.  C.  1. 

J).  Sale. 

(See   also  same  heading   in  Digest  L.R.A. 
1-70.) 

Sale  by  pledgee  of  bank  stock,  see  Banks, 

14. 
Personal   liability   of   directors   of  bank   to 

stockholders  for  loss  due  to  failure  to 

sell     stock    taken     as    collateral,     see 

Banks,  55. 

25.  The  statute  requiring  the  pledgee, 
before  the  sale  of  pledged  property,  to  give 
notice  and  sell  same  at  public  auction,  was 
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enacted  for  the  benefit  of  the  pledgeor;  and 
he  may  waive,  by  stipulation,  both  the  no- 
tice and  the  public  sale,  and  in  that  event 
a  private  sale  is  valid.  Ardmore  State 
Bank  v.  Mason,  39:  292,  120  Pac.  1080,  30 
Okla.  568. 

26.  A  provision  in  a  note  secured  by  a 
pledge  of  collateral,  giving  the  holder  •the 
right  to  make  such  use  of  the  collateral  as 
he  may  desire,  subject  only  to  the  obliga- 
tion to  deliver  to  the  pledgeor  collateral  of 
the  same  amount  and  kind  as  that  pledged, 
does  not  give  him  the  right  to  sell  it,  so  aa 
to  end  all  right  of  the  pledgeor  in  it,  prior 
to  default  in  payments  on  the  note.  Com. 
v.  Althause,  31 :  999,  93  N.  E.  202,  207 
Mass.  32. 

27.  The  holder  of  corporate  stock 
pledged  as  collateral  security  for  a  note  is 
under  no  obligation  to  sell  the  stock  if  the 
note  is  not  paid  at  maturity,  and  therefore 
the  fact  that  it  depreciates  in  value  after 
that  time,  while  in  the  hands  of  the  obligee, 
is  no  defense  to  the  maker  of  the  note. 
Lake  v.  Little  Rock  Trust  Co.  3:  11 99,  90  S. 
W.  847,  77  Ark.  53.  (Annotated) 


PLUMBING. 


Powers  of  board  of  examiners,  see  Boards, 

2. 
Constitutionality  of  statute  as  to  plumbing 

business,  see  CoNSTiruTiONAL  Law,  284, 

434. 
Liability    of    lessee    for    cost    of    plumbing 

plant,  see  Landlord  and  Tenant,  34. 
Landlord's  duty  to  keep  in  repair,  see  Land- 
lord and  Tenant,  44. 
License  of  plumbers,  see  License,  71-74,  94, 

95. 
Plumber  as  vice  principal  with  reference  to 

helper,  see  Master  and  Servant,  826. 
Special  legislation  as  to,  see  Statutes,  161. 


PNEUMONIA. 


As   an    injury   entitling   policeman   to   pen- 
sion, see  Police,  3. 


POACHER. 


Liability  for  shooting  of,  see  Master  and 
Servant,  943,  961,  1047;  Negligence, 
44,  209;  Trial,  246,  895. 


POINTING  VTEAPON. 

Assault  by,  see  Assault  and  Battery,  10- 
13,  25,  37;  Evidence,  106. 

Leaving  loaded  gun  where  boy  can  get  it  as 
proximate  cause  of  accident,  see  Proxi- 
mate Cause,  IS. 


POISON— POLICE. 
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1.  Intention  is  necessary  to  render  un- 
lawful the  pointing  of  a  gun  at  another. 
McDaniel  v.  State,  21:  678,  46  So.  988,  156 
Ala.  40. 


POISON. 

Statute  regulating  sale  of,  see  Constitu- 
tional Law,  285,  503;   Statutes,  40. 

Negligence  of  druggist  in  sale  of,  see  Dbuqs 
AND  Druggists;  Trial,  558. 

Declaring  murder  perpetrated  by,  to  be 
murder  in  first  degree,  see  lIOMigiDE, 
29. 

Proximate  cause  of  death  of  cattle  by,  see 
Pboximate  Cause,  38. 


POISONING. 


Blood  poisoning  as  cause  of  death  of  in- 
sured, see  Insurance,  746-749,  755- 
763. 

Of  servant  by  inhaling  of  fumes,  see  Mas- 
ter and  Servant,  219,  220. 


POLES. 

Erection  of  telephone  pole  in  private  alley, 
see  Alleys,  2. 

Injury  to  passenger  by  trolley  pole  near 
track,  see  Carriers,  360,  378. 

Agreement  for  maintenance  of,  on  land,  see 
Easement,  1. 

For  electric  wires,  see  Electbicitt, 

In  highway,  see  Eminent  Domain,  291- 
296;  Highways,  58-65,  212,  213;  In- 
junction, 38;  Municipal  Corpora- 
tions, 97,  98;  Trespass,  8. 

Duty  of  telephone  company  to  keep  poles 
safe  for  employees,  see  Master  and 
Servant,  295-300. 

Injury  to  employee  by  pole  near  street  rail- 
way track,  see  Master  and  Servant, 
405-407. 

Liability  of  telephone  company  to  employees 
of  another  using  poles,  see  Master  and 
Servant,  469-471. 

Assumption  of  risk  by  lineman  as  to  dan- 
ger from,  see  Masteb  and  Servant,  498, 
518,  575. 

Erection  on  property  of  pole  by  means  of 
which  access  is  obtained  by  burglar  to 
house  of  neighbor,  see  Negligence,  95. 

Fall  of  telephone  pole,  see  Proximate 
Cause,  151;  T"yi.EPH0NEs,  I. 


POLICE. 


Liability  for  killing  dog,  see  Animals,  41. 

Grant  of  new  trial  to  policeman  where  joint 
verdict  against  him  and  municipality 
is  reversed  as  to  municipality  on  appeal, 
see  Appeal  and  Error,  1623. 
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Arrest  by,  generally,  see  Arrest;  False 
Imprisonment,  2.3-25. 

Liability  of  carrier  for  wrongful  arrest  by, 
see  Carriers,  156,  159-162. 

Assault  by,  see  Assault  and  Battery,  17, 
18;  Carriers,  137,  138. 

Conferring  police  powers  on  passenger  con- 
ductor, see  Carriers,  156,  157. 

Liability  for  acts  of  special  policeman,  see 
Carriers,  137,  138;  False  Imprison- 
ment, 23-25;  Masteb  and  Servant, 
37-41. 

Giving  passes  on  street  cars  to,  see  Car- 
riers, 639. 

Right  of  police  officer  riding  free  to  re- 
cover for  injuries,  see  Carriers,  71. 

Requiring  street  railway  to  carry  free,  see 
Carriers,  1031,  1032;  Contracts,  511. 

Liability  of  carrier  for  failure  to  deliver 
goods  when  delivery  forbidden  by  police 
department,  see  Carriers,  835. 

Delegating  power  to  fix  compensation  of, 
see  Constitutional  Law,  73. 

Legislative  control  over,  see  Constitution- 
al Law,  146,  147,  149. 

Exemption  of  police  department  from  stat- 
ute forbidding  employment  of  unli- 
censed electricians,  see  Constitutional 
Law,   242,   430. 

Injury  to  policeman  by  electric  wire,  see 
Electricity,  46. 

Embezzlement  by  police  oflBcer,  see  Embez- 
zlement, 14. 

Liability  of  police  officers  excluding  guest 
from  public  dance,  see  Evidence,  1755. 

Liability  of  police  officer  for  false  impris- 
onment, see  False  Imprisonment,  II. 
b. 

Homicide  by,  see  "Homicide,  76,  77. 

Killing  of  officer  attempting  to  make  arrest, 
see  Homicide,  94. 

Injunction  against,  see  Injunction,  326- 
328. 

Requiring  theater  to  pay  for  services  of,  see 
Municipal  Corporations,  187;  Par- 
ties, 7. 

Liability  of  city  for  acts  of,  see  Municipal 
Corporations,  375,  384,  395,  423,  424, 
438. 

Imputing  to  policeman  authorized  to  en- 
force speed  laws  negligence  of  driver 
of  automobile  in  which  he  is  riding, 
see  Negligence,  269. 

Power  of  mayor  to  remove  police  officers, 
see  Officers,  62. 

Requiring  city  to  pay  salaries  of,  see  Offi- 
cers, 84. 

Validity  of  acts  of  de  facto  police  officer, 
see  Officers,  118,  120. 

Right  of,  to  patrol  public  way,  see  Public 
Way. 

Physical  examination  of,  to  ascertain  con- 
tinued fitness  for  position,  see  Search 
and  Seizure,  1. 

In  general,  see  Officebs. 

1.  A  police  officer  has  only  such  powers 
as  are  given  him  by  statute,  since  such  offi- 
cer was  not  known  to  the  common  law. 
Martin  v.  Houck,  7:  576,  54  S.  E.  291,  141  N. 
C.  317. 


2258 


POLICE  COMMISSIONERS— POLL  BOOKS. 


2.  Police  officers  who,  without  legislative 
authority,  exclude  from  a  public  dance  a 
girl  who  is  an  acceptable  guest  there,  are 
liable  to  her  in  damages,  although  they  as- 
sume to  act  for  her  good.  CuUen  v.  Dick- 
enson, 50:  987,  144  N.  W.  656,  33  S.  D.  27. 
Pensions. 

Review   on   certiorari    of   determination   of 
trustees  of  pension   fund,  see   Cebtio- 

BABI,  8. 
Conclusiveness    of    decision    of    trustees    of 

pension  fund,  see  Courts,  194. 
Mandamus    to    control    actions   of   trusteei 

of  pension  fund,  see  Mandamus,  9. 

3.  Pneumonia  contracted  by  a  policeman 
in  the  line  of  his  duty  is  an  injury  within 
the  meaning  of  a  statute  providing  for  a 
police  pension  fund,  notwithstanding  the 
legislature,  in  amending  a  former  statute, 
omitted  the  words,  "or  any  disease  con- 
tracted by  reason  of  his  occupation."  State 
ex  rel.  McManus  v.  Board  of  Trustees, 
20:  1175,  119  N.  W.  806,  138  Wis.  133. 

(Annotated) 


)  Right   of    city    to    exercise,    over    territory 
outside   its   corporate   limits,    see   Mu- 
nicipal COBPORATIO.NS,  27. 
Exercise  of  city  police  power  through  agency 
of  board  of  inspectors,  see  Municipal 

COBPOBATIONS,    43. 

Legislature  as  judge  of  when  and  how 
power  should  be  exercised,  see  Stat- 
utes, 16. 

Tax  on  dogs  for  promotion  of  sheep  industry 
as  police  measure,  see  Taxes,  42. 

In  general,  see  Constitutional  Law,  II.  c; 
Municipal  Corporations,  II.  c. 


POLICE  COMMISSIONERS. 

Power   to   punish   for   contempt,   see   Con- 
tempt, 96,  97. 


POLICE   COURT. 


Jurisdiction  of,  see  Coubts,  27. 

# » » 

POLICE  JURY. 

Power  to  amend  or  nullify  ordinance  adopt- 
ed by  board  of  health,  see  Health,  3. 


POLICE  MAGISTRATE. 

Imposing     nonjudicial     functions     on,     see 
Courts,  67. 


♦  •» 


POLICE  POWER. 

Over  buildings,  see  Buildings,  I. 

As  affecting  commerce,  see  Commebce,  2, 
28,  109,  110,  114.     . 

Of  legislature;  review  of,  by  courts,  see 
Courts,  I.  c,  2,  b. 

Drainage  of  land  as  exercise  of,  see  Drain- 
age DiSTBICTS,  2. 

Regulation  of  cutting  of  trees  on  wild  land 
as  exercise  of,  see  Eminent  Domain, 
182. 

Granting  of  liquor  license  in  pursuance  of, 
see  Intoxicating  Liquors,  75. 

Occupation  tax  on  nonintoxicating  liquors 
as  police  measure,  see  License,  103. 

Effect  on,  of  initiative  or  referendum  pro- 
vision in  municipal  charter,  see  Mu- 
nicipal Corporations,  5,  8. 
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POLICE  STATION. 

Duty  of  street  railway  employees  toward 
boy  whom  motorman  has  received  for 
transportation  to  police  station,  see 
Carriers,  148. 


POLITICAL  COMMITTEES. 

In  general,  see  Elections,  81. 
Mandamus  to,  see  Mandamus,  14. 
Statute  prohibiting  officer  from  serving  on, 
see  Officers,  68. 


POLITICAL  PARTIES. 

Requiring  members  of  commission  to  be  ap- 
pointed from,  see  Constitutional  Law, 
173,  174;  Officers,  10. 

Nominations  by,  see  Elections,  IV. 

Right  to  form,  see  Elections,  1. 

Discrimination  between,  see  Elections,  3. 

Right  to  use  of  official  ballot,  see  Elections, 
31-36. 


POLITICAL  PURPOSE. 

Right  of  trade  union  to  devote  its  funds  to, 
see  Labor  Organizations,  3. 


POLITICAL  QUESTION. 

Power  of  courts  to  review,  sec  Courts,  77- 

80. 
Judicial  notice  as  to,  see  Evidence,  I.  d. 


POLITICAL  RIGHTS. 

Protection  of,  in  equity,  see  Equity,  4;  In- 
junction, I.  h. 


POLL  BOOKS. 

Destruction  of,  by  fire,  see  Elections,  17. 


POLL  TAX— POOR  AND  POOR  LAWS. 
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FOIX  TAX. 

Discrimination  in,  see  Constitutionai-  Law, 
224. 

Validity  of  statute  requiring  employer  to 
pay  poll  tax  of  employee,  see  Constitu- 
tional Law,  402. 

Compelling  labor  on  highway  or  payment 
in  lieu  thereof  as  poll  tax,  see  High- 
ways, 145. 

1.  Requiring  labor  upon  the  highways 
is  not  a  personal  or  capitation  tax.  State  v, 
Wheeler,  5:  1139,  53  S.  E.  358,  141  N.  C. 
773.  (Annotated) 

2.  The  constitutional  requirement  that 
taxation  by  municipal  corporations  shall  be 
uniform  in  respect  of  persons  and  property 
is  not  violated  by  a  statute  authorizing 
cities  to  impose  a  street  poll  tax  upon  every 
male  inhabitant  of  the  city  over  the  age  of 
twenty-one  years,  by  reason  of  its  exemp- 
tion of  all  females  and  males  under  the  age 
of  twenty-one  years.  Tekoa  v.  Reilly,  13: 
901,  Ql   Pac.  769,  47   Wash.  202. 

( Annotated ) 


POLLUTION. 


Measure  of  damages  for,  see  Damages,  12, 

497,  498,  510. 
Injunction    against,    see   Injunction,   221- 

228;   Nuisance,  139,  140,  158. 
As  nuisance,  see  Nuisances,  49. 
Defense  to  action  for,  see  Nuisances,  185, 

186. 
Of  water,  generally,  see  Watebs,  I,  c,  7;  II. 

e. 


POLYGAMY. 


See  BiGAMT. 


PONT>. 

Acquiring  right  to  flow  land  for,  see  Ad- 
verse Possession,  8. 

Title  to,  by  adverse  possession,  see  Adverse 
Possession,  53-55,  57. 

Call  in  deed  to,  see  Boundaries,  17. 

Abandonment  of  right  to  flow  lands  for,  see 
Evidence,  2197. 

Right  as  to  Ashing  uid  fowling  on,  see 
Fisheries,  12. 

Injunction  against  reconstruction  of  dams, 
see  Injunction,  410. 

Municipal  liability  for  drowning  in,  see 
Municipal  Corporations,  340-342. 

Drowning  of  child  in,  generally,  see  Negli- 
gence, 168,  172-175. 

Abandonment  of  right  to  maintain  as  ques- 
tion for  jury,  see  Trial,  639. 

Grant  by  public  of  outlet  of,  see  Waters, 
81. 
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Creation   of   artificial   lake   by    impounding 

waters  of  spring,  see  Waters,  263. 
Rights  in  great  ponds,  see  Watebs,  I.  c,  3. 
See  also  Mill  Pond. 


POOL. 

On  horse  race,  see  Breach  or  the  Peace, 
4. 

Of  corporate  stock,  see  Contracts,  115,  410; 
Corporations,  377-382;  Specific  Per- 
formance,-67. 

Of  tobacco,  see  Duress,  6;  Evidence,  1677. 


POOL   ROOMS   AND    TABLES. 

Who   may    question    validity    of    ordinance 

forbidding  maintenance  of  pool  tables, 

see  Action  or  Suit,  52. 
Ordinance  regulating  keeping  of  pool  tables 

for  hire,  see  Constitutional  Law,  243, 

424,  692. 
Declaring  pool  room  a  nuisance,  see  Courts, 

161;    Municipal    Corporations,    151; 

Nuisances,  55,  56,  113,  124,  166,  181, 
Admissibility  of  defendant's  plea  of  guilty 

of  ofl'ense  of  operating,  see  Evidence,. 

1240. 
Pool  table  as  gambling  device,  see  Gaming,. 

10,  11. 
Pool  room  in  connection  with   horse  race,. 

see  Gaming,  22-26. 
Indictment  for  keeping  pool  room,  see  In- 
dictment, etc.,  65. 
Operation    of    pool    room    on    Sunday,    see 

Sunday,  12. 


POOL  SELLING. 


Selling  pools   on   horse  races,   see  Breach 

of  the  Peace,  4. 
Right   to    recover    license   obtained    for,    in 

violation    of    statute,    see    Conteacts, 

583. 
See  also  Gaming,  22-26. 


POOR   AND   POOR   LAAVS. 

Right  of  attorney  compelled  to  defend  in- 
digent person  to  recover  compensation 
from  public,  see  Attorneys,  59. 

Charitable  gift  for  poor,  see  Charities. 

Liability  of  county  for  expense  of  medical 
attention  to  indigent  person,  see  Coun- 
ties, 20,  21. 

Authority  to  condemn  land  used  for  poor 
farm,  see  Eminent  Domain,  26. 

Support  in  insane  asylum,  see  Incompetent 
Persons,  IV. 

Duty  of  indigent  parent  to  apply  to  public 
authorities  for  means  to  care  for  child, 
see  IxFANTS,  ]6. 

Right  of  state  to  provide  for  custody  and 
control  of  child  where  parent  is  unable 
to  support  it,  see  Infants,  33. 
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Liability  of  municipality  created  out  of  old 
territory  for  aid  to,  see  Municipal 
Corporations,  3. 

Support  of  parents,  see  Parent  and  Chiijd, 
18. 

1.  The  general  statutory  system  of 
providing  for  the  poor  neither  curtails  the 
power  of  the  legislature  to  enact  such 
legislation  as  that  contained  in  Minn. 
Laws  1913,  chap.  130,  known  as  the  "moth- 
ers' pension  law,"  nor  prevents  its  enforce- 
ment. State  ex  rel.  Stearns  County  v. 
Klasen,  49:  597,  143  X.  W.  984,  123  Minn. 
382. 

2.  The  relief  provided  for  by  Minn. 
Laws  1913,  chap.  130,  known  as  the  "moth- 
ers' pension  law,"  is  not  a  matter  of  purely 
local  municipal  concern,  and  its  provisions 
are  operative  in  a  county  wherein  the  town 
system  of  caring  for  the  poor  prevails,  as 
well  as  elsewhere,  and  also  in  a  citj'  in  such 
county,  notwithstanding  that  it  maintains 
its  own.  pauper  system.  State  ex  rel. 
Stearns  County  v.  Klasen,  49:  597,  143  N. 
W.  984,  123  Minn.  382. 

3.  A  child  dependent  upon  the  public 
for  support  is  a  dependent  child  within  the 
terms  of  Minn.  Laws  1913,  chap.  260,  and 
hence  within  Laws  1913,  chap.  130,  known 
as  the  "mothers'  pension  law,"  though  the 
sole  reason  of  such  dependency  is  the  finan- 
cial inability  of  its  parent  to  support  it, 
and  though  there  is  neither  delinquency  on 
the  part  of  the  child  nor  other  unfitness 
on  the  part  of  the  parent.  State  ex  rel. 
Steams  County  v.  Klasen,  49:  597,  143  N. 
W.  984,  123  Minn.  382. 

4.  There  is  no  error  or  impropriety  in 
entertaining  a  joint  application  for  relief 
in  behalf  of  several  children  of  the  same 
parents  residing  with  their  mother,  under 
Minn.  Laws  1913,  chap.  260,  relating  to  the 
care  of  dependent  children.  State  ex  rel. 
Stearns  County  v.  Klasen,  49:  597,  143  N. 
W.  984,  123  Minn.  382. 

5.  A  county  is  under  no  implied  duty  to 
reimburse  another  county  for  expense  in- 
curred in  relieving  paupers  who  first  be- 
come in  need  of  aid  within  its  borders. 
Cerro  Gordo  County  v.  Boone  County,  39: 
161,  133  N.  W.  132,  152  Iowa,  692. 

6.  To  render  a  county  liable  for  aid 
furnished  to  a  pauper  it  must  be  supplied 
at  the  instance  of  the  officers  designated  by 
statute  to  have  charge  of  the  relief  of  the 
poor.  Cerro  Gordo  Countv  v.  Boone  Coun- 
ty, 39:  161,  133  N.  W.   132,  152  Iowa,  692. 

(Annotated) 

7.  That  a  county  in  which  a  nonresi- 
dent pauper  was  found  in  need  of  aid  did 
not  perform  its  statutory  duty  to  furnish  it, 
but  furnished  him  with  transportation  into 
another  county,  does  not  amount  to  a  re- 
quest to  the  latter  to  furnish  the  aid  at 
its. expense,  so  as  to  render  it  liable  to  re- 
imburse such  other  county  for  expense  in- 
curred in  furnishing  the  relief.  Cerro 
Gordo  County  v.  Boone  County,  39:  161,  133 
N.  W.  132,  152  Iowa,  692. 

8.  The  jury  may  find  that  a  town  may 
rightfully  furnish  medical  aid  to  a  family 
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all  of  whom  are  bedridden  with  typhoid 
fever,  under  a  statute  permitting  it  to  re- 
lieve all  poor  and  indigent  persons  when- 
ever they  shall  stand  in  need  thereof,  al- 
though the  family  owns  a  slight  equity  in  a 
small  piece  of  property,  and  lias  some  credit 
at  a  grocery,  and  a  few  dollars  in  money. 
Coflfeen  v.  Preble,  27:  1079,  125  N.  W.  954, 
142  Wis.  183.  (Annotated) 


POOR  FARM. 


Municipal  authority  to  condemn  for  purpose 
of  laying  out  street,  see  Eminent  Do- 
main, 26. 


■♦♦» 


PORCH. 

Extending    over    sidewalk,    see    Highways, 
30,  43. 


PORTER. 

Of  sleeping  car,  release  from  liability  for 
injuries  to,  see  Cabbiebs,  664;  Con- 
tracts, 89;  Release,  10. 

Judicial  notice  of  authority  of,  see  Evi- 
dence, 36. 

Of  sleeping  car,  as  servant  of  railroad  com- 
pany, see  Masteb  and  Servant,  18. 


PORT   OF   REFUGE. 

Deviation  of  vessel  by  putting  into,  see  Cab- 
biebs, 750. 

♦-•-• 


PORTRAIT. 


License  tax  on  sale  of,  in  other   state  as 

interference  with  commerce,   see  Com- 

mebce,  142. 
Implied  contract  to  pay  for  portrait  painted 

without  order,  see  Contbacts,  15. 
Wrongful    publication    of,    see    Libel    and 

Slandicr,  24,  64. 
Unauthorized  publication  of,  as  violation  of 

right  of  privacy,  see  Pbivact. 
See  also  Photogbaphs. 


POSITIVE   TESTIMONY. 

Duty  to  instruct  as  to  weight  of,  see  Trial, 
944. 


POSSESSION. 

Adverse  possession,  see  Adverse  Posses- 
sion. 

Of  mortgaged  chattels,  see  Chattel  Mort- 
gages, 24-30. 

Of  complainant  in  action  to  remove  cloud 
from  title,  see  Cloud  on  Title,  I.  c. 
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Of  liquor,  presumption  from,  see  Constitu- 
tional Law,  142. 

Validity  of  statute  as  to  presumption  from, 
see  Constitutional  Law,  277. 

As  part  performance  of  oral  contract,  see 
Contracts,  329-335. 

Damages  for  failure  to  give  immediate  pos- 
session to  purcliaser  of  property,  see 
Damages,  131-133. 

Implied  covenant  to  place  lessee  in  posses- 
sion, see  Damages,  145,  146. 

Necessity  of,  to  maintain  ejectment,  see 
Ejectment,  12. 

SuflSciency  of  proof  of  prior  possession  alone 
to  sustain  action  in  ejectment,  see 
Ejectment,  II.  a,  2. 

Obtaining  possession  in  ejectment,  see 
Ejectment,  III. 

Presumption  and  burden  of  proof  as  to,  gen- 
erally, see  Evidence,  II.  k,  2. 

Presumption  of  continuance  of,  see  Evi- 
dence, 317. 

Presumption  from,  see  Evidence,  625,  627- 
632. 

Evidence  as  to  generally,  see  Evidence,  XI. 
u. 

Necessity  of  change  of,  on  sale,  see  Fraud-  j 
ulent  Conveyances,  V. 

Retention  of,  by  donor  as  affecting  gift,  see 
Gift,  24,  25. 

Notice  from,  see  Notice,  II.  b. 

Right  of  party  in  possession  to  recover  dam- 
ages from  maintenance  of  nuisance  on 
adjoining  property,  see  Nuisances,  66. 

As  basis  of  action  for  injury  to  property, 
see  Parties,  18,  21,  22. 

Of  pledge,  see  Pledge  and  Collateral 
Security,  2-10. 

Plaintiff's  possession  in  replevin,  see  Re- 
plevin, 12. 

As  part  performance  of  oral  agreement,  see 
Specific  Performance^  48,  50,  52,  53. 

As  condition  of  right  to  maintain  trespass, 
see  Trespass,  11,  13,  21. 

Effect  of  character  of  possession  of  plaintiff 
on  right  to  maintain  action  for  tres- 
pass, see  Trespass,  20. 

What  sufficient  to  establish  possession  of 
shore  property,  see  Waters,  67. 


FOSTAI.  CLERK. 

Liability  to,  for   failure  to  heat  mail  car, 
see   Carriers,   257. 


POSTDATUD  CHECK. 

Obtaining  property  in  exchange  for,  as  false 
pretense,  see  False  Pretenses,  11. 

Fraud  in  drawing,  with  knowledge  that 
there  are  no  funds  to  meet  it,  see  Fraud 
AND  Deceit,  64. 


POSTERS. 


Traveling  salesman's  authority  to  contract 
for  placing,  on  billboards,  see  Princi- 
pal and  Agent,  41. 


POSTING. 


POSSESSORY  TITLE. 

Sufficiency   of,    to   maintain   ejectment,    see 
Ejectment,  II.  a,  2. 


POSTAL  CARD. 


Corroboration  of  evidence  of  prosecutrix  by, 
see  Evidence,  2366. 

Use  of,  to  commiuiicate  defamatory  state- 
ment, as  destroying  privilege,  see  Libel 
AND  Slander,  84. 

Question  for  jury  as  to  receipt  of  message 
by,  see  Trial,  607. 
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Of  list  of  debtors,   statute  forbidding,   see 
CONTBACTS,  727. 


POSTMASTER. 


Liability  on  bond  of,  see  Bonds,  55,  56. 
Contract  by,  to  locate  postoffice  in  certain 

building,  see  Contracts,  529,  602. 
In  general,  see  Postoffice,  I. 


POST  MORTEM  EXAMINATION. 

Evidence  of,  see  Evidence,  1983. 
In  general,  see  Corpse,  3,  4,  16,  17. 


POSTNUPTIAL  SETTLEMENT. 

Validity    of,    as    against    trustee    in    bank- 
ruptcy, see  Bankruptcy,  58. 


POSTOFFICE. 


I.  Postmasters. 
II.  Mailable  matter;  transm^ission  and 
delivery  of  mails;  money  orders, 
1-4. 
III.  Crimes;     offenses     against     postal 
laws,   5—1 6. 

Liability  of  carrier  for  death  of  or  injury 
to  employee  in  railway  mail  service, 
see  Appeal  and  Error,  515;  Carriers, 
238,  230,  (538. 

Requiring  street  railways  to  carry  mail  car- 
riers free,  see  Carriers,  1031,  1032. 
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Carrier's  duty  to  person  at  station  for  pur- 
pose of  mailing  letter,  see  Cabrieb.s, 
593,    594,    G09. 

Time  for  presenting  check  by  mail,  see 
Checks,  14,  15. 

7.  Poatmastera. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.J 

Liability  on  bond  of,  see  Bonds,  55,  56. 

Contract  by,  to  locate  postofRce  in  certain 
building,  see  Contracts,  529,  602;  Evi- 
dence, 1940. 

//.  Mailable  matter;  transmission  and 
delivery  of  mails;  money  orders. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Interference  with  transportation  of  mail  by 
ordinance  limiting  speed  of  trains  on 
interstate  railway,  see  Commerce,  63. 

Interference  with  free  speech  by  forbidding 
placing  of  scurrilous  matter  on  mail 
packages,  see  Constitutional  Law, 
755. 

Acceptance  by  telegram  of  offer  by  mail,  see 
Contracts,  176. 

Presumption  of  receipt  of  letter  sent 
through  mail,  see  Evidence,  511,  512. 

Delay  in  mail  of  motion  papers,  see  Judg- 
ment, 349. 

Forbidding  carrying  in  mails  of  letter  or 
circular  concerning  lottery,  see  Lot- 
teries, 7. 

Failure  of  master  to  receive  notice  of  injury 
mailed  by  employee,  see  Mastbir  and 
Servant,  191. 

Sufficiency  of  acceptance  of  offer  by  mail, 
see  Tbjal,  218. 

Question  for  jury  as  to  receipt  of  notice  by 
postal  card,  see  Trial,  607. 

Question  for  jury  whether  matter  is  non- 
mailable, see  Trial,  264,  265. 

Service  by  mail,  see  Writ  and  Process,  29, 
30. 

1.  The  placing  by  a  private  citizen  of 
a  package  in  the  mail  bearing  an  inscrip- 
tion offering  a  reward  for  the  return  of  a 
certain  person  to  the  authorities  of  a  cer- 
tain state  is  within  the  operation  of  a 
statute  prohibiting  the  deposit  for  mailing 
of  all  matter  upon  the  outside  of  which  is 
written  or  otherwise  impressed  any  lan- 
guage of  a  scurrilous,  defamatory,  or 
threatening  character,  or  calculated  to  re- 
flect injuriously  upon  the  character  or  con- 
duct of  another.  Warren  v.  United  States, 
33:  800,  183  Fed.  718,  106  C.  C.  A.  156. 

(Annotated) 
Classification  of  mails. 

2.  The  discretion  of  the  Postmaster 
General  in  determining  whetlier  a  publi- 
cation complies  with  the  requirements  of 
the  statute,  so  as  to  be  entitled  to  second- 
class  mail  privileges,  will  not  be  interfered 
with  by  the  courts,  unless  they  are  satis- 
fied that  his  decision  was  clearly  wrong. 
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United  States  ex  rel.  Reinach  v.  Cortelyou, 
12:  166,  28   App.  D.  C.  570.        (Annotated) 
Money  orders. 
Money  order  us  negotiable  instrument,  see 

Bills  and  Notes,  7. 
Contract  of  apent  as  to,  see  Principal  and 

Agent,  78. 

3.  The  provision  in  U.  S.  Rev.  Stat. 
§  4037,  U.  S.  Comp.  Stat.  1901,  p.  2747, 
that  the  payee  of  a  money  order  may  by 
his  written  indorsement  thereon  direct  its 
payment  to  another  does  not  require  an 
indorsement  by  the  hand  of  the  payee,  but 
it  may  be  made  by  another  under  his  di- 
rection. Jaselli  V.  Riggs  Nat.  Bank,  31: 
763,  36  App.  D.  C.  159. 

4.  Persons  who  cash  in  postofBce 
money  orders  which  were  fraudulently 
issued  by  one  of  the  government  clerks 
may  be  required  to  return  the  amount  re- 
ceived to  the  government,  although  they 
took  them  in  good  faith  and  for  full  value; 
at  least,  under  a  statute  providing  that  in  all 
cases  where  money  has  been  paid  out  of  the 
funds  of  the  Postoffice  Department  "in 
consequence  of  the  misconduct"  "of  any  em- 
ployee of  the  postal  service,"  the  Post- 
master General  shall  cause  suit  to  be 
brought  to  recover  the  payment.  Bolognesi 
V.  United  States,  36:  143,  189  Fed.  335,  111 
C.  C.  A.  67. 

III.  Crimes;  offenses  against  postal 
laws. 

(See  also  same  heading  in  Digest  LJt.A. 
1-70.) 

Evidence  in  prosecution  for  offense  against 
mailing  laws,  see  Appeal  and  Krbor, 
1151;  Evidence,  1968. 

Variance  between  allegations  and  proof,  see 
Evidence,  2502. 

Indictment  for  offense  against  postal  laws, 
see  Indictment,  etc.,  31,  55,  56. 

State  regulation  of  use  of  mails  in  sale  of 
liquor,  see  Intoxicating  Liquors,  88. 

Who  may  maintain  suit  for  penalty  for  vio- 
lation of  postal  laws,  see  Parties,  108. 

5.  The  packet  which  U.  S.  Rev.  Stat. 
§  3982,  forbids  the  establishment  of  a  pri- 
vate express  to  carry,  in  competition  with 
the  United  States  mail,  does  not  include 
a  package  of  merchandise  16  ounces  in 
weight.  Williams  v.  Wells,  Fargo,  &  Co. 
Express,  35:  1034,  177  Fed.  352,  101  C.  C. 
A.  328. 

Lotteries;  frand. 
See  also  supra,  4. 

6.  Advertising  to  give  an  article  stated 
to  be  worth  $350  for  the  solution  of  a  puz- 
zle, when  the  article  costs  only  $130,  is  not 
such  fraud  as  to  exclude  letters  relating  to 
the  scheme  from  the  mails.  Eastman  v. 
Armstrong-Bvrd  Music  Co.  52:  108,  212  Fed. 
662,  129  C.  C.  A.  198. 

7.  Letters  relating  to  a  scheme  by 
which  prizes  of  varying  amounts  are  to  be 
given  for  the  neatest  solutions  of  a  simple 
puzzle  are  not  within  the  provisions  of  the 
Federal    Penal    Code    excluding    from    the 
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mails  letters  concerning  any  lottery,  gift, 
enterprise,  or  similar  scheme  ottering  prizes 
dependent  in  full  or  in  part  upon  lot  or 
ciiance.  Eastman  v.  Armstrong-Byrd  Music 
Co.  52:  108,  212  Fed,  662,  129  C.  C.  A.  198. 

(Annotated) 

8.  That  one  conducting  a  mail  order 
business,  and  chargeable  with  false  and 
fraudulent  representations  in  his  advertising 
material,  which  led  to  the  issuance  of  a 
fraud  order  against  him  by  the  PostofBce  De- 
partment, promised  in  his  advertisements  to 
refund  the  purchase  price  if  the  goods  were 
not  satisfactory,  and  even  did  so  in  a  few 
instances,  does  not  show  the  absence  of  an 
intent  to  defraud.  Harris  v.  Rosenberger, 
13:  762,  145  Fed.  449,  76  C.  C.  A.  225. 

9.  The  doctrine  in  respect  to  the  lati- 
tude which  is  accorded  to  a  merchant  in 
commending  or  puffing  his  goods  affords  no 
justification  to  one  conducting  a  mail-order 
business,  against  whom  the  Postoffice  De- 
partment has  issued  a  fraud  order,  where  he 
was  guilty,  in  his  advertisements,  of  making 
false  representations  of  material  facts, 
which  were  in  their  nature  calculated  to  de- 
ceive, and  were  made  with  intent  to  deceive. 
Harris  v.  Rosenberger,  13:  762,  145  Fed.  44i, 
76  C.  C.  A.  225. 

10.  The  provisions  of  U.  S.  Rev.  Stat. 
S§  3929  and  4041  (U.  S.  Comp.  Stat.  1901, 
pp.  2686,  2749),  empowering  the  Postmaster 
General  to  issue  fraud  orders  to  prevent  the 
use  of  the  mails  as  an  agency  in  conducting 
schemes  for  obtaining  money  by  false  or 
fraudulent  representations,  are  not  restrict- 
ed to  schemes  devoid  of  all  the  elements  of 
a  legitimate  business,  or  in  which  it  is  in- 
tended to  return  nothing  whatever,  or  noth- 
ing at  all  equivalent  in  value  for  the  money 
obtained,  but  embrace  those  whereby  a  busi- 
ness otherwise  legitimate  is  systematically 
and  designedly  so  conducted  that,  by  means 
of  false  representations,  its  patrons  are  in- 
duced to  part  with  their  money  in  the  be- 
lief that  they  are  purchasing  'something  dif- 
ferent from,  superior  to,  and  worth  more 
than,  what  is  actually  being  sold,  although 
it  may  approximate  in  commercial  value  the 
price  asked  and  received.  Harris  v.  Rosen- 
berger, 13:  762,  145  Fed.  449,  76  a  C,  A. 
225. 

11.  Sending  through  the  mails  offers  to 
sell  loaded  dice  and  marked  playing  cards 
does  not  render  one  subject  to  punishment 
under  a  statute  subjecting  to  a  penalty  who- 
ever, having  devised  or  intending  to  devise 
any  scheme  or  artifice  to  defraud,  shall,  for 
the  purpose  of  executing  such  scheme  or 
artifice,  place  in  the  mail  any  letter,  cir- 
cular, advertisement,  etc.  Stockton  v. 
United  States,  46:  936,  205  Fed.  462,  123 
C.  C.  A.  530.  (Annotated) 
Obscene  matter. 

Arrest  of  judgment  for  depositing  obscene 
matter  in  mail,  see  Cbiminal  Law, 
103. 

12.  It  is  not  essential  to  the  commission 
of  the  offense  of  knowingly  depositing  in 
the  mails  nonmailable  matter  contained  in 
a  newspaper  in  violation  of  U.  S.  Comp. 
Stat.  I'JOl,  §  3803,  p.  2058,  that  the  entire 
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contents  of  the  newspaper  be  objectionable 
in  character,  or  that  the  offender's  responsi- 
bility for  its  being  put  in  the  mail  extend  to 
its  entire  contents,  or  that  it  be  deposited  in 
the  mail  by  the  offender  himself  or  by  an- 
other acting  under  his  express  direction, 
since  he  is  equally  responsible  if  it  is  de- 
posited therein  as  a  natural  and  probable 
consequence  of  an  act  intentionally  done 
by  him  with  knowledge  that  such  will  be  its 
natural  and  probable  effect.  Demolli  v. 
United  States,  6:  424,  144  Fed.  363,  75  C. 
C.  A.  365.  (Annotated) 

13.  One  who  causes  obscene  matter  writ- 
ten by  him  to  be  printed  in  a  newspaper, 
intending  thereby  to  bring  it  to  the  atten- 
tion of  the  readers  of  the  paper,  and  know- 
ing at  the  time  that  the  established  and 
regular  mode  of  transmitting  the  paper  to 
its  readers  is  by  the  use  of  the  mail,  know- 
ingly causes  the  objectionable  matter  to  be 
deposited  in  the  mail,  within  the  meaning 
of  §  3893,  Rev.  Stat.,  U.  S.  Comp  Stat.  1901, 
p.  2658,  when  in  such  regular  course  the 
paper,  with  the  objectionable  matter  printed 
therein,  is  deposited  in  the  postoffice  for 
mailing  and  delivery.  Demolli  v.  United 
States,  6:  424,  144  Fed.  363,  75  C.  C.  A.  365. 

(Annotated) 
Letter  giviiLg  information  as  to  abor- 
tion operations. 

14.  To  determine  whether  or  not  a  letter 
deposited  in  the  mail  violates  the  statute 
forbidding  the  mailing  of  any  letter  giving 
information  as  to  where  or  by  whom  an 
abortion  would  be  performed,  it  may  be  in- 
terpreted in  the  light  of  the  one  to  which 
it  is  an  answer.  Kemp  v.  United  Stales, 
51 :  825,  41   App.  D.  C,  539. 

15.  In  a  prosecution  for  depositing  in 
the  mail  a  letter  containing  information  aa 
to  where  an  abortion  would  be  performed, 
in  violation  of  statute,  in  answer  to  a  de- 
coy letter  sent  by  a  detective,  the  informa- 
tion upon  which  the  detective  acted  is  im- 
material, as  well  as  his  motive  in  sending 
the  decoy,  if  it  was  not  to  induce  the  com- 
mission of  a  crime.  Kemp  v.  United  States, 
51:  825,  41  App.  D.  C.  539. 

16.  It  is  no  defense  to  a  prosecution  for 
mailing  a  letter  containing  information  as 
to  where  an  abortion  would  be  performed, 
contrary  to  statute,  that  it  was  sent  in  re- 
sponse to  a  decoy  letter  of  a  detective  who 
wrote  under  an  assumed  name.  Kemp  v. 
United  States,  51:  825,  41  App.  D.  C.  539. 

( Annotated ) 

Larceny  from  mails> 

Former  jeopardy  of  one  charged  with  em- 
bezzlement of  letter,  see  Cbiminal  Law, 
212. 

Admissibility  of  declarations  of  one  accused 
of  receiving  money  stolen  from  the 
mail,  see  Evidence,  1354. 

Indictment  for  embezzlement  from  mails, 
see  Indictment,  etc.,  97. 

Indictment  for  receiving  money  stolen  from 
mails,  see  Indictment,  etc.,  64. 
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POST    ROAD. 

Construction  of  telegraph  lines  along,   see 
Eminent  Domain,  227,  291. 


POUND. 

Liability  for  impounding  animals,  see  Mu- 
nicipal CoaPORATIONS,  327. 


POVERTY. 


Public  policy  as  to  vow  of,  see  Contracts, 
455. 

♦  »» 


POWDER. 


Use  of,  in  blasting,  see  Blasting. 

In  general,  see  Explosions  and  Explosives. 


POVTER. 

Exercise  of  eminent  domain  for  purpose  of 
supplying,  see  Eminent  Domain,  I.  d. 

Right  to  compensation  for  destruction  of, 
see  Eminent  Domain,  242. 

Building  owner  furnishing,  to  others  than 
tenant  as  owner  of  public  utility,  see 

1        Pi  BLic  Servicp:  Corporations,  12. 

State  control  of  water  power,  see  Waters, 

'  38,   45. 

Right  of  riparian  owner  to  convey  electric 
power  generated  by  fall  of  stream  to 
nonriparian  land,  see  Waters,  136. 

See  also  Power  Line. 


^•» 


POWER  LINE. 

In  highway,  see  Eminent  Domain,  288;  Es- 
toppel, 156;  Highways,  33,  53,  54; 
Nuisances,  100. 


POW^ER  OF  ATTORNEY. 

See  PowEBS;  Principal  and  Agent. 


♦  •» 


POWERS. 


I.  In  general,  1,  2. 
II.  Execution,  3—13. 

Of  counties,  see  Counties,  II. 

Of  executor  xmder  will,  see  Executors  and 

Administrators,  II. 
Of  guardian,  see  Guardian  and  Ward,  II. 
Of   municipal    corporation,   see   Municipal 

Corporations,  IT. 
Of  attorney,  see  Cloud  on  ITtle,  26;  CoN- 
I         flict  of  Laws,  27 ;   Judgment,  I,  b ; 
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Mortgage,  56,  57;  Puincipal  and 
Agent,  46-49. 

Of  sale,  in  chattel  mortgage,  see  Chattel 
Mortgages,  24-30,  64-66. 

Of  sale  in  mortgage,  see  Injunction,  91; 
MORIXJAOES,    VI.   g,    2. 

Effect  of  assignment  of  mortgage  to  vest  in 
assignee  power  of  sale  contained  there- 
in, see  Mortgages,  54. 

Of  disposal  in  will,  see  Wills,  220-229. 

Deed  executed  by  attorney  in  fact  for  prin- 
cipal, see  Acknowledgment,  6;  Deeds, 
6. 

Cancelation  on  appeal  of  deed  signed  by 
donee  of  power,  see  Appeal  and  Error, 
1570. 

Enforcing  provision  in  will  as  to  appoint- 
ment of  guardians  for  child  as  a  power 
in  trust,  see  Guardian  and  Ward,  3. 

Succession  tax  on  property  transferred  un- 
der power  of  appointment,  see  Taxes, 
309. 

Who  may  be  selected  under  power  cf  ap- 
pointment by  will,  see  Wills,  173. 

I.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

1.  That  in  carrying  out  a  scheme  for 
equalizing  the  beneficiaries  under  a  power 
of  appointment  the  one  exercising  the  pow- 
er directs  an  appointee  to  pay  a  certain 
sum  to  the  executor  of  the  appointor  "as 
part  of  his  residuary  estate,"  to  be  divided 
among  other  proper  appointees,  does  not 
invalidate,  the  provision  so  as  to  enable  the 
appointee  to  hold  the  estate  free  from  the 
duty  to  make  the  payment.  Monjo  v.  Wood- 
house,  6:  746,  78  N.  E.   71,   185  N.  Y.  295. 

( Annotated ) 

2.  A  wife  to  whom  a  life  estate  in  lands 
of  the  husband  is  devised  with  power  to 
"dispose"  of  or  "distribute"  the  remainder 
as  she  sees  fit,  where  subsequently  the  will 
provides  that  she  is  to  give  two  of  their 
children  out  of  such  remainder  so  much 
thereof  "as  she  sees  fit"  takes  a  power  in 
trust  for  the  benefit  of  such  specified  chil- 
dren, and  cannot  exercise  such  power  for 
the  benefit  of  any  one  else  when  it  appeai-s 
from  the  will  and  all  the  circumstances 
surrounding  the  testator  that  it  was  his 
intention  to  devise  all  of  his  estate  and  not 
to  permit  any  part  thereof  to  vest  in 
strangers  to  his  blood.  Loosing  v.  Loosing, 
25:  920,  122  N.  W.  707,  85  Neb.  66. 

//.  Execution. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Sale  by  executor  under  power  in  will,  see 
Executors  and  Administrators,  53. 

3.  Where  tlio  donee  of  a  power  to  ap- 
point between  deT  itely  described  individu- 
als dies  without  having  exercised  the  dis- 
cretion in  him  vested,  the  court  will  divide 
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the  property  equally  between  the  benefici- 
aries of  the  power  as  it  cannot  itself  exer- 
cise the  discretion  vested  in  the  donee. 
Loosing  V.  Loosing,  25:  920,  122  N.  W.  707, 
85  Neb.  66. 

4.  A  discretionary  power  to  appoint  be- 
tween definitely  described  individuals  will 
not  be  controlled  by  the  court  where  a  sub- 
stantial gift  is  made  to  each  of  the  objects 
of  the  power.  Loosing  v.  Loosing,  25:  920, 
122  N.  W.  707,  85  Neb.  66. 

5.  Where  there  is  a  power  to  appoint 
among  certain  objects  and  no  gift  in  default 
of  appointment,  the  court  will  imply  a  gift 
to  the  objects  of  the  power.  Loosing  v. 
Loosing,  25:  920,  122  N.  W.  707,  85  Neb.  66. 

6.  A  power  to  appoint  real  estate 
among  certain  specified  persons  may  be  ex- 
ercised so  as  to  subject  an  appointee  to  the 
payment  of  a  sum  representing  a  loan  to 
his  branch  of  the  family,  to  be  distributed 
among  others  who  might  properly  be  made 
appointees.  Monjo  v.  Woodhouse,  6:  746,  78 
N.  E.  71,  185  N.  Y.  295.  (Annotated) 

7.  One  having  authority  under  a  will  to 
sell  real  estate  does  not  lose  that  authority 
by  applying  to  the  court  for  a  settlement 
of  the  estate,  which  directs  him  to  proceed 
to  sell  under  the  authority  and  responsibili- 
ties conferred  by  the  will,  so  as  to  make  the 
sale  invalid  unless  confirmed  by  the  court. 
Haggin  v.  Straus,  50:  642,  146  S.  W.  391, 
148  Ky.  140. 

8.  An  order  filling  a  vacancy  in  a  trus- 
teeship created  by  will  need  not  confer  ex- 
press authority  upon  the  appointee  to 
exercise  a  power  of  sale  conferred  by 
the  will,  where  the  will  confers  power  up- 
on the  trustees  as  such,  so  that  it  attaches 
to  the  office.  Haggin  v.  Straus,  50:  642, 
146  S.  W.  391,  148  Ky.  140.         (Annotated) 

9.  The  power  of  sale  given  the  execu- 
tors by  a  will  must  be  deemed  to  have  been 
so  coupled  with  an  interest  that,  even  if 
not  mandatory,  it  may  be  exercised  by  the 
survivor,  where  to  such  power  was  added 
the  active  and  continuing  duty  of  managing 
the  property,  making  disposition  thereof, 
and  changing  investments,  the  will  pro- 
viding that  debts  were  to  be  paid,  and  that 
the  executors  were  to  care  for  the  slaves, 
and  that  if,  in  their  discretion,  it  became 
necessary,  they  were  to  sell  and  reinvest 
the  proceeds,  and  were  to  exercise  a  sound 
discretion  in  the  management,  disposition, 
and  investment  of  the  estate  for  the  bene- 
fit and  advantage  of  the  testator's  wife  and 
children.  Wilson  v.  Snow,  50:  604,  33  Sup. 
Ct.  Rep.  487,  228  U.  S.  217,  57  L.  ed.  807. 

( Annotated ) 

10.  A  power  to  manage  property  and 
distribute  the  income  is  attached  to  the 
office  of  the  trustee,  rather  than  conferred 
in  personal  confidence  upon  him,  where  it 
is  conferred  upon  two  persons  named,  and 
to  their  successors  in  trust,  so  that  it  may 
be  exercised  by  one  in  case  of  the  death 
of  the  other,  or  his  refusal  to  qualify. 
Wallace  v.  Foxwell,  50:  632,  95  N.  E.  985, 
250  111.  616. 

11.  A  power  is  coupled  with  an  interest, 
so  that  it  may  be  exercised  by  a  survivor 
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of  two  named  trustees,  where  it  covers  the 
selling  and  conveyance  of  the  property,  the 
investment  of  the  proceeds,  the  management 
of  the  estate,  and  distribution  of  the  pro- 
ceeds. Wallace  v.  Foxwell,  50:  632,  95  N. 
E.  985,  250  111.  616.  (Annotated) 

12.  A  valid  conveyance  may  be  made  by 
one  of  two  trustees  appointed  by  a  will  to 
sell  real  estate,  upon  refusal  of  the  other 
to  qualify,  if  the  will  creates  a  power 
coupled  with  an  interest.  Atzinger  v.  Ber- 
ger,  50:  622,  152  S.  W.  971,  151  Ky.  800. 

1.3.  A  will  authorizing  and  empowering 
trustees  to  sell  unproductive  city  lots  de- 
vised to  them  in  trust  for  testator's  daugh- 
ter, whenever  in  their  opinion  it  shall  be 
to  her  interest  and  advantage  to  do  so, 
couples  the  power  with  an  interest,  so  that 
one  may  make  a  valid  conveyance  upon  re- 
fusal of  the  other  to  qualify.  Atzinger  v. 
Berger,  50:  622,  152  S.  W.  971,  151  Ky. 
800.  (Annotated) 

♦•» 


POW^EK    SHAFT. 

Negligence  as  to,  see  Negligence,  156. 

♦  »» 

PRACTICABILITY. 

Opinion  evidence  as  to,  see  Evidence,  1187. 


PRACTICAL  CONSTRUCTION. 

Parol  evidence  to  show,  see  Evidence,  957. 
Of  statute,  see  Statutes,  240-242. 


PRACTICE  AND  PROCEDURE. 

In  admiralty,  see  Admiralty,  II. 

In  case  of  attachment,  see  Attachment, 
III. 

In  disbarment  of  attorneys,  see  Attorneys, 
25. 

In  bankruptcy,  see  Bankruptcy,  10,  11. 

In  certiorari  proceedings,  see  Certiorari, 
IL 

In  contempt  proceedings,  see  Contempt,  III. 

In  criminal  cases,  see  Criminal  Law,  II. 

In  establishment  of  drains  and  sewers,  see 
Drains  and  Sewers,  II. 

In  eminent  domain  proceedings,  see  Emi- 
nent Domain,  II. 

In  appointment  of  administrator,  see  Ex- 
ecutors AND  Administrators,  20-23. 

In  garnishment,  see  Garnishment,  III. 

In  habeas  corpus  proceedings,  see  Habeas 
Corpus,  I.  d. 

In  injunction  suit,  see  Injunction,  III. 

In  proceeding  for  relief  from  judgment,  aee 
Judgment,  VII.  d. 

In  proceeding  before  justice  of  the  peace, 
see  Justice  of  the  Peace,  8. 

In  enforcement  of  mechanics'  liens,  see  Me- 
chanics' Liens,  VIIT. 
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PRACTICE  OF  MEDICINE— PREJUDICE. 


In  partition  suit,  see  Partition,  II. 

On  writ  of  prohibition,  see  Pkojiibition,  V. 

In  proceedings  for  public  improvement  as- 
sessments, see  Public  Impeovements, 
III.  d. 

In  quo  warranto  proceedings,  see  Quo  Wab- 
BANTO,  IV. 

In  removing  cause  to  Federal  court,  see 
Removal  of  Causes,  II. 

In  replevin  suit,  see  Replevin,  II. 

In  proceedings  for  re-establishment  of  lost 
real  estate  records,  see  Statutes,  166. 

Violation  of  constitutional  requirement  of 
uniform  procedure  by  statute  as  to  en- 
forcement of  attorneys'  liens,  see  At- 
torneys, 75. 

Due  process  in,  see  Constitutional  Law, 
II.  b,  7. 

Public  policy  as  to  attempt  to  modify  or 
control,  see  Contracts,  442. 

In  general,  see  Action  or  Suit;  Appeal 
AND  Error;  Continuance  anu  Ad- 
journment; Courts;  Dismissal  or 
Discontinuance;  Evidence;  Judg- 
ment; Parties;  Pleading;  Trial; 
Witnesses;  Writ  atsv  Process. 


PRACTICE  OF  MEDICINE. 

Opinion  evidence  as  to  what  constitutes,  see 

Evidence,  1199. 
In  general,  see  Physicians  and  Surgeons. 


PR.a:ciPE. 


Necessity  of  appending  to  transcript  of 
record,  see  Appeal  and  Error,  153. 

As  commencement  of  action,  see  Limitation 
OF  Actions,  304. 

Filing  of,  as  jurisdictional,  see  Wmt  and 
Process,  1. 


PRAYER. 


Treatment  of  sick  by,  see  Phtsioians  and 
Surgeons,  28,  29. 


PRECATORY  TRUSTS. 

See  Trusts,  20-23. 


PRECAUTIONS. 


Evidence  of,  to  show  prior  negligence,  see 
Evidence,  1820-1823. 


PRECEDENT. 


Presumption   from  absence  of,  see  Action 

OE  Suit,   6. 
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PRE-EXISTING   DEBT. 

As   consideration   for   mortgaj^e,   see   MoBT- 
gages,  18. 


PREFERENCES. 


As  act  of  bankruptcy,  see  Bankruptcy,  5. 
By  bankrupt,  see  Bankruptcy,  II.  b,  2. 
By  insolvent  bank,  see  Banks,  209,  228-231. 
By  insolvent  corporation,  see  Corporations, 

VI.  f,  2. 
Avoidance  of  release  of  dower  as,  see  Dower, 

13. 
By  insolvent,  generally,  see  Insolvency,  II. 
By  insolvent  partnership,  see  Partnership, 

36. 
By   insolvent,   evidence   to   show,   see   Evi- 
dence, 2199,  2200. 
As    affecting   conveyance,    see    Fraudulent 

Conveyances,  III. 
Of   state,   in   assets  of  insolvent  insurance 

company,  see  Insurance,  23. 
To  beneficiary  where  trustee  insolvent,  see 

Trusts,  147-151. 
To  patron  of  water  company,  see  Waters, 

355. 


PREFERRED    STOCKHOLDERS. 

Taking  property  of,  without  due  process  of 
law,  see  Constitutional  Law,  442. 

Rights  of,  on  dissolution  of  solvent  corpora- 
tion, see  Corporations,  255. 

Preference  to,  in  case  of  insolvency,  see 
Corporations,  407-410. 

Rights  of,  in  dividends,  see  Corporations, 
296-299. 

Depriving  preferred  stockholders  of  right 
to  vote  at  election  of  officers,  see  Cor- 
porations, 383,  384. 

Right  to  have  corporation  placed  in  hands 
of  receiver,  see  Receivers,  15. 

Taxation  of  preferred  stock,  see  Taxes,  66. 


PREGNANCY. 


Illicit  relations  with  wife  before  marriage 
as  defense  to  action  for  divorce  for 
prenuptial  pregnancy  by  another,  see 
Divorce  and  Separation,  64. 

Evidence  of,  in  prosecution  for  rape,  see 
Evidence,  1828. 

Of  applicant  for  insurance,  see  Insurance, 
321,  345-347,  593,  594. 

Charge  of,  as  slander,  see  Libel  and  Slan- 
der, 41. 


PREJUDICE. 


Right  to  change  of  judge  because  of,  see 

Judges,  24. 
Dismissal    of    bill    without    prejudice,    see 

Judgment,  40. 


PREJUDICIAL  ERROR— PRESENTMENT. 
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Of  referee,  see  Reference,  2. 
As   ground   for   removal   of   cause,   see   Re-  I 
MOVAL  OF  Causes,  I.  c. 


I  On  bonds,  apportioning  between  life  tenant 
and  remaindermen,  see  Life  Tenants, 
25. 


PREJUDlCIAIi  ERROR. 

See  Appeal  and  Ebroe,  VII.  m. 


PRELIMINARY  EXAMINATION. 

In  bankruptcy  proceedings,  see  Bankbuptct, 

11. 
Of   physical   condition,   see  Discoveby   and 

Inspection,  II. 


PRELIMINARY   INJUNCTION. 

See  Injunction,  II. 


PRELIMINARY    ISSUES. 

Trial   of,    in    advance   of   other   issues,    see 
JUEY,  4. 


PREMATURITY. 


Of  action,  see  Action  or  Suit,  I.  b. 
Of  appeal,  see  Appeal  and  Error,  138. 
Of  delivery  of  goods  sold,  see  Sale,  35. 


PREMEDITATION. 

As  element  of  murder,  see  HomciOE,  17- 
22,  141. 


PREMISES. 


Negligence  as  to  condition  of,  generally,  see 
Negligence,  I.  c. 


PREMIUM  NOTE. 

See  Insurance,  413,  424-426,  479,  480,  489, 
V.  b,  5,  d. 


^•» 


PREMIUMS. 

Of  loan  association,  see  Building  aito  Loan 

Associations,  III.  b. 
For    insurance,    generally,    see   Insurance, 

IIL  h. 
Forfeiture    for    nonpayment    of    insurance 

premium,  see  Insi  rance,  III.  f,  2. 
Waiver  or  estoppel  by  demand,  acceptance, 

and  retention  of,  see  Insurance,  V.  b, 

5,  d. 
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PRENUPTIAL  PREGNANCY. 

Illicit  relations  with  wife  before  marriage 
as  defense  to  action  for  divorce  because 
of,  see  Divorce  and  Separation,  64. 


PREPAYMENT. 


Of  charges  for  transportation  of  property 
by  carrier,  see  Carriers,  1051. 


PREROGATIVE    WRITS. 

Original  jurisdiction  of  appellate  court  to 
grant,  see  Courts,  II.  a,  2. 


PRESCRIPTION. 


Title  by,  generally,  see  Adverse  Possession. 

Easement  by  prescription,  see  Easements, 
II.  b. 

Acquiring  exclusive  right  of  fishery  by  pre- 
scription, see  Fisheries,  16,  17. 

Prescriptive  right  to  cast  sawdust  into 
stream,  see  Fisheries,  5. 

Establishment  of  highways  by,  see  High- 
ways, 7,  18. 

Invoking  in  aid  of  marriage  void  ab  initio, 
see  Marriage,  6. 

Acquiring  right  to  maintain  nuisance  by, 
see  Nuisances,  182,  183. 

As  foundation  for  rights  in  party  wall,  see 
Party  Wall,  9,  10. 

Prescriptive  rights  in  waters,  see  Waters, 
II.  k. 

Prescriptive  right  to  maintain  dam  across 
floatable  stream,  see  Waters,  54. 

Prescriptive  right  to  obstruct  navigation, 
see  Waters,  107. 

Prescriptive  right  of  municipality  to  cast 
sewage  into  water  course,  see  Waters, 
123. 


PRESENCE. 


Of  accused ;  necessity  of,  see  Criminal  Law, 

125,  130. 
Of  attesting  witnesses  at  execution  of  will, 

see  Wills,  32,  37. 


PRESENTMENT. 


Of  claims  against  bankrupt,  see  Bank- 
ruptcy, IV.  b. 

Of  note  for  payment,  see  Bills  and  Notks, 
IV. 
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PRESERVATIVES— PREVIOUS  APPLICATIONS. 


Of  checks,  see  Checks,  II. 

Of  claims  against  counties,  see  Countiks, 

19-21. 
By  grand  jury,  necessity  of,  see  Criminal 

Law.  II.  d. 
Of    claim    against    estate    of    decedent,    see 

EXECUTOBS    AND    ADMINISTRATOBS,    IV. 

a,  2. 

♦-•-♦ 

PRESERVATIVES. 

Prohibition  of  sale  of  milk  containing,  see 
Constitutional  Law,  735. 

•-•-♦ 


PRESIDENT. 


Of  bank,  authority  of,  see  Banks,  20,  21. 

Of  corporation;  powers  of,  see  Corpora- 
tions, 135-140. 

Of  corporation,  liability  of,  see  Corpora- 
tions, 160,  166,  170. 


PRESIDENTIAL  ELECTORS. 

See  also  Elections,  36,  63,  64. 

1.  The  preferential  vote  given  by  the 
voters  of  a  political  party  at  a  primary  elec- 
tion for  a  particular  person  as  the  party 
candidate  for  President,  while  morally  bind- 
ing upon  the  delegates  of  such  party  to  the 
national  convention,  has  no  relation  what- 
ever to  candidates  nominated  at  such  pri- 
mary for  presidential  electors.  State  ex 
rel.  Nebraska  Rep.  State  C.  Com.  v.  Wait, 
43:  282,  138  N.  W.  159,  92  Neb.  313. 

2.  Persons  uominated  by  a  political 
party  at  a  primary  election  as  candidates 
for  presidential  electors  are  nominated  not 
as  electors  to  vote  for  any  particular  can- 
didate then  known,  but  to  vote,  if  elected, 
for  the  persons  who  may  subsequently  be 
nominated  by  the  national  convention  of 
such  party  as  candidates  for  the  offices  of 
President  and  Vice-President.  State  ex  rel. 
Nebraska  Rep.  State  C.  Com.  v.  Wait,  43: 
282,  138  N.  W.  159,  92  Neb.  313. 

( Annotated ) 


PRESS. 

Freedom  of,  see  Constitutional  Law,  II.  d. 


PRESSURE. 


Of  gas,  see  Gas,  9. 


PRESUMPTIONS. 


As  to  nature  of  possession  of  railroad  right 
of  way,  see  Adverse  Possession,  45. 

On  appeal,  see  Appeal  and  Error,  VII.  d. 

Of  sanity  of  one  accused  of  crime,  see  Ap- 
peal AND  Error,  930. 
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Of  correctness  of  acts  of  state  corporation 
commission,  see  Appeal  and  Error, 
1014. 

Of  acceptance  of  check,  see  Bills  and 
Notes,  65,  66. 

Of  knowledge  of  purchaser  of  negotiable 
paper  as  to  rights  of  parties,  see  Bills 
and  Notes,  184. 

Of  confidential  character  of  communications 
between  liusband  and  wife,  see  Evi- 
dence, 1310. 

Of  waiver  of  arbitration  as  provided  for  in 
insurance  policy,  see  Insurance,  654. 

Of  agreement  for  second  renewal  of  lease, 
see  Landlord  and  Tenant,  53. 

Of  abandonment  of  cause  of  action,  see 
Limitation  of  Actions,  9. 

Of  existence  of  fact  not  distinctly  found,  see 
Trial,  1155. 

Of  gift,  see  Trusts,  41,  60,  62. 

Attending  proceedings  in  division  of  circuit 
court,  see  CoxmTS,  198. 

As  to  basis  for  statement  by  court  as  to 
common  law,  see  Common  Law,  2. 

As  to  correctness  of  rulings  on  demurrer,  see 
Pleading,  651. 

As  to  legislative  intent,  see  Statutes,  213, 
214,  218. 

As  to  prospective  operation  of  statute,  see 
Statutes,  292. 

As  to  intention  of  testator,  see  Wills,  6,  7, 
205. 

In  favor  of  reasonableness  of  license  tax,  see 
License,  111. 

In  favor  of  pleading,  see  Pleading,  425. 

In  aid  of  special  verdict,  see  I^ial,  1135. 

That  evidence  authorized  verdict,  see  Crim- 
inal Law,  164. 

That  interpretation  of  adopted  statute  was 
also  adopted,  see  Statutes,  276. 

That  legislature  in  re-enacting  statute  in- 
tended it  to  have  construction  accorded 
by  prior  judicial  decision,  see  Stat- 
utes. 290. 

That  domesticated  animals  are  not  vicious, 
see  Trial,  161. 

That  trustee  purchasing  title  makes  pur- 
chase in  aid  of  trust,  see  Trusts,  116. 

That  subsequent  payments  by  trustee  who 
mingles  trust  funds  with  his  own,  are 
made  from  his  own  portion  of  fund,  see 
Trusts,  151. 

That  one  purchasing  from  devisees  knew 
that  property  might  be  charged  with 
debts  of  testator,  see  Wills,  385. 

Impairment  of  contract  obligation  by  change 
of  rule  as  to,  see  Constitutional  Law, 
812. 

Sufficiency  of  allegations  to  raise  presump- 
tion of  present  ownership,  see  Plead- 
ing, 222. 

Instruction  as  to  presumption  of  negligence 
in  case  of  injury  to  passenger,  see 
Trial,  1051. 

In  general,  see  Evidence,  II. 


PREVIOUS  APPLICATIONS. 

Effect  of,  on  validity  of  insurance,  see  In- 
StJBANCE,  III.  e,  2,  d. 


PRICES— PRINCIPAL  AND  AGENT. 
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PRICES. 

Statute  as  to  discrimination  in,  see  CoN- 
STiTUTio>rAL  Law,  463,  725,  726. 

Implied  agreement  by  retailer  to  adhere  to 
prices  fixed  by  manufacturer,  see  Con- 
tracts, 22.  « 

Evidence  of,  see  Evidence,  XI.  f. 

Conspiracy  to  control,  see  Monopoly  and 
Combinations,  II. 

Creation  of  contract  to  maintain  retail  price 
by  attaching  notice  to  goods,  see  Pas- 
ties, 53. 

Attempt  to  regulate  price  at  which  patented 
article  may  be  resold,  see  Patents,  3,  4. 

Controlling  prices  at  which  corporate  secu- 
rities shall  be  marketed,  see  Public 
Sebvice  Commission,  9. 

Mistake  in  quoting  purchase  price  of  goods, 
see  Sale,  115,  116,  204. 

Restriction  as  to  price  at  which  article  may 
be  resold,  generally,  see  Sale,  181. 


PRIEST. 

Validity  of  marriage  before,  see  Mabbiage, 

5. 
In  general,  see  Religious  Societies,  IV. 


PRIMARY  ELECTIONS. 

Court's  power  as  to,  see  Coubts,  125. 
Original  jurisdiction  of   Supreme  Court  as 

to,  see  Courts,  223,  224,  226. 
Use  of  voting  machines  at,  see  Elections, 

46,  47. 
In  general,  see  Elections,  66-80. 


PRINCIPAL    AND    ACCESSORY. 


See  CaiMiNAL  Law,  I.  e. 


PRINCIPAL   AND    AGENT. 

/.  TUe  relation;  revocation,  1—18. 

II.  Agent's   authority;   rights   and    lia- 

hilities  of  principal,  19—96. 
a.  In  general,  19—65. 
h.  Agent's    purchase    or   sale    on 

credit,  66.  ^ 

c.  Agent's  fraud  or  tvrong,    67— 

79. 

d.  Ratification,  SO-96. 

III.  Rights  and  liahilities  of  agent,  97— 

119. 

Nature  of  action  by  undisclosed  principal, 
see  Action  or  Suit,  79. 

Presumption  that  possession  of  agent  is  per- 
missive, see  Adverse  Possession,  68. 

Assignment  to  principal  of  option  contract 
obtained  by  agent,  see  Assignment,  27. 

Application  of  deposit  by  agent,  see  Banks, 
73-76. 
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Regulation  of  sales  by  agents  as  interference 
with  commerce,  see  Commerce,  IV.  c. 

Parties  to  contract  negotiated  through 
agent,  see  Contracts,  3. 

Purchase  by  principal  of  good  will  of  agent, 
see  Contracts,  70. 

Mutuality  of  contract  establishing  agency, 
see  Contracts,  148. 

Acceptance  by  principal  of  order  given  to 
traveling  salesman,  see  Contracts,  177- 
179,  190,  191. 

Validity  of  oral  contract  of  sale  of  land  by 
agent  authorized  in  writing  to  sell,  see 
Contracts,  274. 

Agreement  to  take  title  to  real  property 
and  sell  as  agent  of  real  owner,  see 
Contracts,  323;  Pleading,  621. 

Separableness  of  contract  creating  exclusive 
agency,  see  Contracts,  410a. 

Validity  of  agent's  agreement  to  refrain 
from  competing  business,  see  Con- 
tracts, 549. 

Abandonment  of  contract  by  principal,  see 
Contracts,  713. 

Establishing  agency  as  doing  business  in 
state,  see  Corporations,   419, 

Contract  by  foreign  corporation  appointing 
agent,  as  agreement  relating  to  inter- 
state commerce,  see  Corporations,  438. 

Embezzlement  by  agent,  see  Embezzlement, 
6,  9-11;  Evidence,  256. 

Proof  of  agent's  declarations,  see  Evidence^ 
X.  e. 

Presumption  that  principal  knew  that  agent 
in  investing  money  received  compen- 
sation for  services  from  borrower,  see 
Evidence,  204. 

Inference  of  malice  from  erroneous  claim 
by  principal  on  agent's  surety,  see  Evi- 
dence, 246,  253. 

Presumption  as  to  ownership  of  deposit  in 
name  of  certain  person  as  "agent,"  see 
Evidence,  614. 

Evidence  to  show  that  payment  was  in- 
tended to  be  applied  on  indebtedness 
due  payee's  principal,  see  Evidence, 
842. 

Agent's  report  as  evidence,  see  Evidence, 
875,  876. 

Admissibility  of  receipt  given  by  agent,  see 
Evidence,  869. 

Opinion  evidence  as  to  principal's  intention, 
see  Evidence,   1158. 

Evidence  of  admissions  of  agent,  see  Evi- 
dence, 1249-1253. 

Evidence  of  transactions  with  seller's  agent, 
see  Evidence,  1619. 

Evidence  on  question  of  usury  because  of 
bonus  to  lender's  agent,  see  Evidence, 
1802. 

Evidence  of  agent  of  borrower  on  question 
of  usury  in  loan,  see  Evidence,  1840. 

Liability  of  vendor  who  in  good  faith  asserts 
that  representations  made  by  agent  are 
true,  see  Fraud  and  Deceit,  44. 

Right  to  garnish  money  in  hands  of  one's 
own  agent,  see  Garnishment,  4,  5,  13, 
14. 

Garnishment  of  renewal  commissions  due 
general  insurance  agent,  see  Garnish- 
ment, 13. 
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PRINCIPAL  AXD  AGENT,  I. 


Garnishment  of  money  of  principal  received 
by  agent  and  deposited  to  liis  credit 
in  bank,  see  Garnishment,  14. 

Domicil  of  principal  as  situs  of  debt  for 
purpose  of  attachment,  see  Garnish- 
ment, 38. 

EflFect  of  lack  of  independent  advice  on 
validity  of  gift  by  principal  to  agent, 
see  Gifts,  3. 

Sale  by  sales  agent  to  principal  of  the  good- 
will of  the  business,  see  Goodwill,  5. 

Necessity  of  acceptance  of  guaranty  of 
agent's  contract,  see  Guaranty,  12,  15, 
16. 

Injunction  to  protect  principal  .  against 
effects  of  breach  of  contract  by  agent, 
sec  Injunction,  69. 

Injunction  to  prevent  agent  from  appro- 
priating list  of  customers  upon  engag- 
ing to  work  for  rival,  see  Injunction, 
121. 

Recovering  secret  bonus  paid  to  agent  by 
third  party,  see  Insurance,  30a. 

EflFect  of  false  swearing  of  agent  of  insured 
in  proofs  of  loss,  see  Insurance,  641. 

Forbidding  transportation  of  intoxicating 
liquor  by,  see  Intoxicating  Liquors. 
10. 

Conclusiveness  as  to  principal  of  judgment 
in  favor  of  agent,  see  Judgment,  215. 

Failure  of  agent  on  whom  service  was  made 
to  defend  action,  see  Judgment,  346. 

Liability  of  labor  organizations  for  acts  of 
agents,  see  Labor  Organizations,  8,  9 

Privileged  communications  between,  see 
Libel  and  Slander,  117. 

Discrimination  in  license  tax  on  commercial 
travelers,  see  License,  90. 

IVIalicious  prosecution  of  agent,  see  Ma- 
licious Prosecution,  6. 

Signature  to  partnership  note  by  agent  in 
presence  of  one  partner,  see  Partner- 
ship, 19. 

Right  to  inspect  books  of  account  of  partner- 
ship, through  agent,  see  Partnership, 
57,  58. 

Wrongful  indorsement  of  check  by  agent, 
see  Payment,  8. 

Sufficiency  of  description  of  agent  in  plead- 
ing, see  Pleading,  177. 

Bank  agreeing  to  let  another  bid  for  deposit 
of  county  funds  on  condition  that  latter 
bank  will  redeposit  a  portion  with  the 
former  as  undisclosed  principal,  see 
Public  Money,  3. 

When  does  title  pass  under  consignment  to 
agent  for  sale  with  provision  that  he 
shall  purchase  balance  of  consignment 
at  termination  of  certain  period,  see 
Sale,  24. 

Bond  guarantying  against  negligence  of 
agent,  see  Trial,  539. 

Instruction  as  to  effect  of  appointment  of 
agent  on  Sunday,  see  Trial,  874. 

Usury  in  loans  by  agent,  see  Usury,  I.  b. 

EflTect  of  agent's  bonus  to  render  loan 
usurious,  see  Usury,  27-29. 

Rescission  of  contract  by  one  purchasing 
land  from  agent  of  undisclosed  prin- 
cipal who  warrants  title  in  his  own 
name,  see  Vendor  and  Purchaser,  64. 
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Agent  as  witness,  see  Witnesses,  26,  57, 
58. 

Service  of  process  on  agent,  see  Writ  and 
Process,  41-50. 

As  to  attorneys,  see  Attorneys. 

As  to  brokers,  see  Brokers. 

Agents  of  bank,  see  Banks,  III. 

Agents  or  servants  of  carriers,  see  Car- 
riers. 

As  to  agents  of  corporation,  see  Corpora- 
tions, IV.  g. 

As  to  factors,  see  Factors. 

Estoppel  to  deny  authority  to  cpUect  money 
embezzled,  see  Estoppel,  209. 

As  to  insurance  agents,  see  Insubance,  I. 
d. 

Agent  of  telegraph  company,  see  Tele- 
graphs. 

Matters    as   to    partnership,    see   Pabtneb- 

SHIP. 


I.  The  relation;  revocation, 

(See  also  same  heading  in  Digest  L.B.A. 
1-70.) 

Auctioneer  as  agent  of  bidder,  see  Auctions, 
10. 

Bank  to  which  deed  with  sight  draft  for 
purchase  price  is  sent  as  agent  of  vend- 
or, see  Banks,  151. 

Collecting  bank  as  agent  of  holder  or  maker 
of  note,  see  Banks,   153. 

Officers  of  subordinate  tent  of  fraternal  or- 
der as  agents  of  supreme  tent  while  con- 
ducting initiation  ceremonies,  see  Be- 
nevolent Societies,  5, 

Express  company  as  agent  of  owner  in  de- 
livering goods  to  carrier,  see  Cabbiebs, 
747. 

Connecting  carrier  agreeing  with  shipper  to 
stop  goods  in  transit  and  return  them 
to  shipper  as  agent  of  shipper,  see  Cab- 
biebs, 973. 

Oral  creation  of  agency,  see  Contbacts, 
201,    257-260. 

Agency  of  judge  for  county  commissioners 
in  designating  counsel  for  persons  ac- 
cused of  crime,  see  Counties,  17. 

Presumption  and  burden  of  proof  as  to 
agency,  see  Evidence,  130-133. 

Agency  to  fill  blanks  in  instrument,  see  Evi- 
dence, 169. 

Parol  evidence  to  show  agency,  see  Evi- 
dence, 1043-1049. 

Parol  evidence  of  agency,  see  Evidence, 
993-995,  1043-1049. 

Admissions  to  prove  agency,  see  Evidence, 
1249. 

Sufficiency  of  evidence  of  relation  of,  see 
Evidence.  2245-2252,  2390,  2391,  2410a. 

Firemen  as  agents  of  person  whose  prop- 
erty they  attempt  to  save,  see  FiBES, 
24. 

Husband's  agency  for  wife,  see  Husiiand 
and  Wife,  I.  b,  2,  c. 

For  which  party  insurance  agent  acts,  see 
Insubance,  36-39,  512. 

Carrier  as  agent  of  consignee,  see  Intoxi- 
cating Liquobs,  166-179. 


PRINCIPAL  AND  AGENT,  I. 


2271 


When  child  is  deemed  servant  or  agent  of 

father,  see  Master  and  Servant,  54- 

58. 
Vendee  under  conditional  sale  as  agent  for 

vendor    in    making    improvements,    see 

Mechanics'  Liens,  14. 
Architect  contracting  for  labor  or  material 

as    agent    of    owner,    see    Mechanics' 

Liens,  66. 
Agency  to  receive  payment,  see  Payment, 

16-22. 
Sufficiency    of    allegations    of    agency,    see 

Pleading,  392. 
Appointment  of  agent  on  Sunday,  see  Sun- 
day,  26. 
Telegraph   company  as   agent  or  sendee  of 

message,  see  Telegraphs,  16. 
Question  for  jury  as  to,  see  Trial,  244. 


1.  A  broker  may  be  found  to  be  the 
agent  of  the  lender  in  a  loan  transaction 
where  the  matter  of  attending  to  the  execu- 
tion and  delivery  of  the  securities  and  pay- 
ing over  the  money  was  committed  to  him, 
and  he  was  permitted  to  collect  the  interest 
and  deliver  the  receipts  and  canceled  cou- 
pons therefor.  Campbell  v.  Gowans,  23: 
414,  100  Pac.  397,  35  Utah,  268. 

2.  The  fact  that  the  name  of  the  owner 
of  real  estate  for  the  purchase  of  which  a 
corporation  is  organized  is  signed  to  the 
stock-subscription  list  by  a  broker  who  at- 
taches his  initials  to  the  signature  is  not 
sufficient  to  show  that  he  is  acting  as  the 
owner's  agent  in  the  sale  of  the  property. 
Lomita  Land  &  W.  Co.  v.  Robinson,  18:  1106, 
97  Pac.  10,  154  Cal.  36. 

3.  A  contract  made  between  a  state  and 
a  publishing  company  whereby  the  latter  is 
to  print  and  manufacture  for  the  former  cer- 
tain volumes  of  supreme  court  reports,  the 
stereotyped  plates  upon  which  the  printing 
is  done  to  be  delivered  to  and  become  the 
property  of  the  state,  does  not  make  the  pub- 
lishing company  the  agent  of  the  state  in 
that  regard,  so  as  to  preclude  it  from  man- 
ufacturing and  selling  voliunes  of  the  re- 
ports on  its  own  account.  State  v.  State 
Journal  Co.  9:  174,  106  N.  W.  434,  75  Neb. 
275. 

4.  A  carting  company  which  under- 
takes to  remove  a  consignment  of  freight 
from  the  railroad  station  to  the  store  of 
the  consignee,  although  an  independent  con- 
tractor with  respect  to  strangers,  is  the 
agent  of  the  consignee  for  the  purpose  of 
receiving  notice  of  the  condition  of  the 
consignment,  and  the  consignee  is  therefore 
bound  by  notice  given  him.  Rothchild  Bros. 
V.  Northern  P.  R.  Co.  40:  773,  123  Pac. 
1011,  68  Wash,  527. 

5.  Evidence  that  a  railroad  contractor 
and  a  bank  which  held  a  chattel  mortgage 
on  his  construction  outfit  entered  into  an 
agreement  with  a  director  of  the  bank, 
whom  the  bank  induced  to  act,  by  which 
such  contractor  assigned  certain  contracts 
held  by  him  for  construction  work  and  his 
construction  outfit  to  such  director  as  trus- 
tee, and  under  which  the  trustee  was  to 
complete  the  contract  and  receive  the  money 
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due  tliereunder,  and  after  paying  the  ex- 
penses, including  his  salary  to  liimself  and 
a  certain  percentage  to  the  contractor,  to 
pay  the  balance  to  the  bank  on  the  debt 
secured  by  the  mortgage;  and  that  such 
trustee  so  took  charge  01  the  work  and  was 
advanced  money  thereon  by  the  bank,  and 
that  the  financial  part  of  tiie  business  was 
carried  on  largely  through  the  bank, — jus- 
tifies a  finding  that  the  trustee  was  acting 
as  agent  for  the  bank.  Shawnee  Kat.  Bank 
V.  Purcell  Wholesale  Grocery  Co.  41:  494, 
124  Pac.  603,  34  Okla.  34. 

6.  Where  a  partnership,  the  active  mem- 
ber of  which  is  the  president  and  manager 
of  a  mortgage  company  to  which  applica- 
tion is  made  for  a  loan,  is  appointed  by 
the  terms  of  the  application  agent  for  the 
borrower  to  obtain  the  loan,  such  partner- 
ship will  be  held  to  be  in  fact  the  agent  of 
the  mortgage  company,  and  a  payment  of 
the  amount  of  the  loan  to  the  partnership 
will  not  be  regarded  as  payment  to  the  bor- 
rower, and  he  will  not  be  charged  with  the 
loan  until  it  has  actually  been  paid  or  ten- 
dered to  him.  Bell  v.  Riggs,  41:  11 11,  127 
Pac.  427,  34  Okla.  834. 

7.  The  employment  of  a  telegraph  com- 
pany as  a  means  of  communication  does  not 
make  it  the  agent  of  the  sender,  so  as  to 
bind  him  to  the  sendee  by  the  terms  of  a 
transmitted  telegram  negligently  altered  by 
it.  Strong  v.  Western  U.  Teleg.  Co.  30:  409, 
109  Pac.  910,  18  Idaho,  389. 

8.  Evidence  that  a  man  acted  for  his 
wife  as  to  outside  matters  aflecting  her 
property,  and  that  he  notified  an  adjoin- 
ing property  owner  of  a  nuisance  affecting 
the  property,  warrants  a  statement  in  a 
bill  of  exceptions  that  he  acted  as  her 
agent  in  so  doing.  Bishop  v.  Readsboro 
Chair  Mfg.  Co.  36:  117 1,  81  Atl.  454,  85 
Vt.  141. 

Revocation;  termination. 

Revocation  of  power  of  attorney,  see  infra, 
46-48. 

Termination  by  agent,  see  infra,  103,  104. 

Right  to  commissions  after  termination  of 
agency,  see  infra,  116. 

Revocation  of  authority  of  attorney,  see  At- 
torneys, 36,  37. 

Revocation  of  agency  to  collect  checks,  see 
Banks,    163. 

Revocation  of  agency  of  real  estate  broker, 
see  Brokers,  63. 

Termination  of  relation  by  death,  see  Con- 
tracts, 723;  Death,  54;  Perpetuities, 
6. 

Right  to  discharge  architect  under  build- 
ing contract,  «ee  Contracts,  390. 

Notice  of  termination  of  office  of  president 
of  corporation,  see  Corporations,  135. 

Damages  for  improper  termination  of  agency 
contract,  see  Damages,  202,  682-685. 

Burden  of  proving  period  of  employment  of 
agent,   see  Evidence,   530,   531. 

Revocation  of  agency  for  collection  of  note, 
see  Evidence,  993. 

Discharge  of  employees  generally,  see  Mas- 
ter AND  Servant,  I.  d. 

Revoking  designation  of  state  officer  to  re- 
ceive service,  see  Writ  and  Process,  39, 
40. 
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9.  A  principal  who  wrongfully  revokes 
an  agency  may  be  liable  for  damages  for 
any  wrong  inflicted  upon  the  agent  by  the 
revication,  McKellop  v.  Dewitz,  52:  255, 
140  Pac.  1161,  42  Okla.  220. 

10.  The  right  of  a  principal  to  termi- 
nate the  relation  between  him  and  his  agent, 
without  liability  to  the  latter,  depends  on 
the  terms  of  the  contract,  and,  if  the  agent 
is  discharged  in  violation  of  those  terms, 
he  has  a  right  of  action  for  the  wrongful 
discharge.  Walker  v.  John  Hancock  Mut. 
L.  Ins.  Co.  (N.  J.  Err.  &  App.)  35:  153,  79 
Atl.  354,  80  N.  J.  L.  342. 

11.  A  contract  of  agency  which  leaves 
the  agent  free  to  terminate  the  agency  on 
specified  notice  confers  the  same  right  upon 
the  principal  unless  provisions  to  the  con- 
trary are  stipulated.  Newhall  v.  Journal 
Printing  Co.  20:  899,  117  N.  W.  228,  105 
Minn.  44. 

12.  Under  an  agency  for  a  fixed  time, 
which  contemplates  the  expenditure  of  time 
and  money  on  the  part  of  the  agent,  after 
he  has  entered  upon  his  undertaking  and 
expended  time  and  money  therein,  the 
agency  cannot  be  revoked  without  liability 
for  damages.  Cloe  v.  Rogers,  38:  366,  121 
Pac.    201,    31    Okla.    255.  (Annotated) 

13.  A  written  contract  whereby  the  own- 
er of  real  estate  platted  into  lots  and  blocks 
as  an  addition  to  a  city  designates  the 
other  party  to  the  contract  as  his  agent  to 
sell  such  lots  at  a  specified  price,  and  agrees 
to  pay  the  agent  a  named  per  cent  of  the 
proceeds  of  sale  as  his  compensation,  and 
also  to  allow  him  a  definite  interest  in  the 
lots  remaining  after  a  sufficient  number 
have  been  disposed  of  to  discharge  a  mort- 
gage debt  against  the  property,  and  wherein 
the  agent  agrees  to  pay  all  the  expenses  in- 
curred in  selling  the  lots,  and  also  one  half 
of  the  mortgage  indebtedness  against  the 
same,  is  not  "a  power  coupled  with  an  in- 
terest," but  creates  between  the  parties  the 
relation  of  principal  and  agent,  which  may 
be  terminated  at  the  will  of  the  principal. 
McKellop  V.  Dewitz,  52:  255,  140  Pac.  1161, 
42  Okla.  220. 

14.  One  who  has  placed  in  the  hands  of 
an  agent  a.  certificate  of  deposit  with  which 
to  purchase  stock  cannot  revoke  the  au- 
thority and  demand  a  return  of  the  certifi- 
cate after  the  agent  has  obligated  himself 
to  a  third  person  to  take  and  pay  for  the 
stock.  Wiger  v.  Carr,  11:650,  111  N.  W. 
657,  131  Wis.  584. 

15.  Intoxication  covering  a  period  of  two 
or  three  months,  on  the  p9,rt  of  an  agent  em- 
ployed to  purchase  cotton,  to  such  an  extent 
as  to  incapacitate  him  from  business,  justi- 
fies his  discharge  before  the  termination  of 
the  contract  period,  although  he  claims  to 
have  quit  drinking.  Willis  v.  Lowerv,  38: 
339,  57  So.  418,  101  Miss.  118.   (Annotated) 

16.  Violation  by  an  agent  to  solicit  life 
insurance  and  collect  premiums,  of  a  rule 
adopted  after  he  entered  the  employment, 
and  of  which  he  had  notice,  forbidding  him 
to  collect  by  mail,  is  ground  for  his  d' 
charge.  Walker  v.  John  Hancock  Mut.  L.  ' 
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Ins.   Co.    (N.  J.   Err.   &   App.)    35:  153,  7f> 
Atl.  354,  80  N.  J.  L.  342. 

17.  The  refusal  of  an  agent  to  solicit 
life  insurance  and  collect  premiums,  to  per- 
mit an  inspector  of  his  company  to  do  what 
is  necessary  for  an  ideal  inspection  of  his 
accounts,  is  sufficient  cause  for  liis  dis- 
charge. Walker  v.  John  Hancock  Mut.  L. 
Ins.  Co.  (N.  J.  Err.  &  App.)  35:  153,  79 
Atl.   354,   80  N.  J.  L.  342. 

18.  A  life  insurance  agent  who  is  en- 
titled, under  his  agreement,  to  a  percentage 
on  collections,  is  not  entitled,  in  case  he 
is  discharged  after  writing  many  policies, 
to  damages  because  the  company  prevents 
him  from  collecting  premiums  that  become 
due  after  his  discharge,  in  case  the  dis- 
charge was  justifiable,  and  the  commission 
on  collections  was  no  part  of  the  compensa- 
tion for  writing  the  policy.  Walker  v.  John 
Hancock  Mut.  L.  Ins.  Co.  (N.  J.  Err.  & 
App.)   35:  153,  79  4tl.  354,  80  N.  J.  L.  342. 

(Annotated) 

//.   Agent's   authority;   rights  and   lia- 
bilities of  principal. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Power  of  agent  of  public  contractor  to  com- 
promise dispute  with  city  as  to  amount 
due  him,  see  Accjrd  and  Satisfaction, 
19. 

Powers  of  agents  of  banks,  see  Banks,  III.  b. 

Authority  of  brokers,  see  Bbokeb.s,   II.  a. 

Authority  of  carrier's  agent,  see  Cabkiebs, 
25-34,  752-755.  . 

Effect  of  limitation  of  liability  in  receipt 
prepared  by  shipper's  agent,  see  Cab- 
BIEBS,    924. 

Authority  of  architect  to  change  plans  for 
building,  see  Contbacts,  703. 

Authority  of  corporate  agent,  see  Cobfoba- 
TIONS,  IV.  g,  2. 

Effect  of  death  of  principal  on  authority  of 
agent,  see  Death,  54. 

Estoppel  to  deny  authority,  see  Estoppel, 
14,  101,  102,  189. 

Estoppel  of  principal  by  acts  of  agent,  see 
Estoppel,  256. 

Presumption  and  burden  of  proof  as  to  au- 
thority, see  Evidence,  II.  e,  4. 

Agent's  opinion  as  to  his  authority,  see  Evi- 
dence, 1192,  1193. 

Evidence  as  to  authority  generally,  see  Evi- 
dence, XI.  X. 

Sufiiciency  of  proof  of  agent's  authority,  see 
Evidence,  2226,  2227. 

Evidence  on  question  of  power  to  compro- 
mise suit,  see  Evidence,  1252. 

Unauthorized  hiring  of  servant  by  agent,  see 
Evidence,    2242;    Master    and    Sebv- 

ANT,   4,   5. 

Husband's  liability  for  wife's  acts  tis  agent, 

see  Husband  and  Wife,  19-23. 
Authority  of  hotel  clerk  to  agree  to  care 

for    property    of    departing    guest,    see 

Innkeepers,  20. 
Agent  of  insurance  company,  generally,  see 

Insubanoe,  40-47. 
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Liability  of  insurer  for  agent's  representa- 
tions, see  Insurance,  443,  444. 

Imputing  agent's  knowledge  to  insurance 
company,  see  Insurance,  V.  b,  2. 

Power  of  insurance  agent  to  estop  company, 
see  Insurance,  V.  b,  3. 

Estoppel  of  insurance  company  by  agent's 
mistake,  negligence,  or  fraud,  see  In- 
surance, V.  b,  4. 

Estoppel  of  insurance  company  by  agent's 
knowledge  wben  issuing  or  delivering 
policy,  see  Insurance,  V.  b,  5,  c. 

Negligence  of  insurance  agent,  see  Insur- 
ance, 34,   35. 

Authority  of  local  camp  of  mutual  benefit 
society  to  accept  payment  of  arrears 
by  suspended  member,  see  Insurance, 
412. 

Insurance  in  his  own  name  by  agent  on 
goods  in  his  possession,  see  Insurance, 
817. 

Insurance  agent  insuring  property  in  which 
he  is  interested,  see  Insurance,  115, 
116. 

Liability  for  sale  of  liquor  by  agent,  see 
Intoxicating  Liquors,  III.  b;  III.  c. 

Power  of  agent  to  receive  redemption  money 
to  accept  check  instead  of  cash,  see 
Mortgage,  148. 

Imputing  agent's  knowledge  to  principal, 
see  Notice,  II.  a. 

Agent's  right  to  maintain  action,  see  Par- 
ties, 59-63. 

Authority  of  agent  to  receive  payment,  see 
Payment,  19,  20,  22. 

Assumption  by  agent  of  debt  due  from  third 
person  to  principal  as  a  payment  of  the 
debt,  see  Payment,  1. 

Right  of  agent  to  verify  pleading  by  princi- 
pal, see  Pleading,  18. 

Authority  of  railroad  brakeman,  see  Rail- 
roads, 262. 

Guaranty  by  agent  to  effect  sale  of  product, 
see  Sale,  163. 

Personal  liability  of  owner  of  vessel  on  con- 
tracts by  managing  agent,  see  Shipping, 
2. 

Liability  of  state  for  torts  of  oflBcers,  see 
State,  30-32. 

Authority  of  agent  appointed  on  Sunday, 
see  Sunday,  26. 

Question  for  jury  as  to,  see  Trial,  248, 
•      311. 

Rights  of  principal  on  purchase  of  land  by 
agent,  see  Vendor  and  Purchaser,  85. 

19.  A  principal  who  places  money  in  the 
hands  of  an  agent  to  be  disbursed  to  others 
in  furtherance  of  an  illegal  purpose  does  not 
necessarily  forfeit  his  right  to  such  monej', 
but  may  require  the  agent  to  account  to 
him  for  so  much  of  it  as  has  not  been  ex- 
pended or  appropriated  to  the  unlawful  pur- 
pose. Ware  v.  Spinney,  13:  267,  91  Pac.  787, 
76  Kan.  289.  (Annotated) 

20.  A  principal  who  does  not  authorize 
or  ratify  the  act  of  his  agent  in  receiving 
a  bonus  beyond  legal  interest  for  lending 
his  money,  or  knowingly  receive  or  retain 
any  of  the  fruits  of  the  illegal  transaction, 
is  not  subject  to  the  penalties  of  the  stat- 
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ute  against  usury.     Brown  v.  Johnson,  46: 
1 157,  134  Pac.  590,  43  Utah,  1. 

(Annotated) 

21.  One  who  seeks  to  charge  anutlier 
with  the  act  of  an  agent  must  prove  that 
the  agent  acted  within  the  scope  of  his  au- 
thority, actual  or  apparent,  or  ratification 
or    acquiescence    in    or    acceptance    of    the 

i  benefit  of  the  act  on  the  part  of  the  employ- 
er, llall  V.  Passaic  Water  Co.  (N.  J.  Err. 
&  App.)  43:  750,  85  Atl.  349,  83  N.  J.  L.  771. 

22.  A  third  person  may  recover  from  a 
principal  on  a  contract  made  by  the  agent, 
on  proof  of  apparent  authority  in  the  latter, 
within  the  scope  of  which  tlie  act  in  ques- 
tion is  included.  Union  Bank  &  T.  Co.  v. 
Long  Pole  Lumber  Co.  41:  663,  74  S.  E. 
674,  70  W.  Va.  558. 

23.  "Agency  or  authority  by  estoppel" 
arises  in  those  cases  where  the  principal, 
by  his  culpable  negligence,  permits  his 
agent,  by  an  unquestioned  course  of  deal- 
ing, to  exercise  powers  not  granted  to  him, 
in  consequence  of  which  third  persons  deal- 
ing with  the  agent  are  in  good  faith  justi- 
fied in  believing  him  to  possess  the  pow- 
ers exercised.  Dispatch  Printing  Co.  v. 
National  Bank  of  Commerce,  50:  74,  124  N, 
W.  236,  109  Minn.  440. 

24.  The  "apparent  authority"  of  an 
agent  is  that  which,  though  not  actually 
granted,  the  principal  knowingly  permits 
the  agent  to  exercise,  or  which  he  holds  him 
out  as  possessing.  Dispatch  Printing  Co. 
V.  National  Bank  of  Commerce,  50:  74,  124 
N.    W.  236,   109   Minn.  440. 

25.  "Express  authority"  of  an  agent  is 
that  which  the  principal  directly  grants  to 
him;  and  this  includes  by  implication, 
whether  the  agency  be  general  or  special, 
all  such  powers  as  are  necessary  and  proper 
as  a  means  of  effectuating  the  purposes  for 
which  the  agency  was  created.  Dispatch 
Printing  Co.  v.  National  Bank  of  Com- 
merce, 50:  74,  124  N.  W.  236,  109  Minn.  440. 

26.  Where  the  interests  of  an  agent  and 
those  of  his  principal  are  necessarily  in  op- 
position in  a  particular  transaction,  stran- 
gers dealing  with  the  agent  are  charged 
with  notice  of  his  want  of  authority  to 
bind  the  principal  by  his  acts.  Langlois 
V.  Gragnon,  22:  414,  49  So.  18,  123  La.  453. 

27.  That  one  contracting  for  services 
and  wages  does  so  as  the  representative  of 
the  owners  of  several  different  vessels  does 
not  prevent  the  contract  becoming  binding 
on  the  owner  of  a  particular  vessel  named, 
to  which  services  are  rendered  under  it. 
Great  Lakes  Towing  Co.  v.  Mills  Transpor- 
tation Co.  22:  769,  155  Fed.  11,  83  C.  C.  A. 
607. 

28.  The  authority  of  a  son  to  represent 
his  father,  in  making  a  proposition  to  a 
municipal  corporation  to  permit  it  to  con- 
struct a  sewer  across  his  property  if  it  will 
abandon  an  intention  to  lay  out  a  highway 
across  it,  is  sufficiently  sliown  where  he  had 
practical  control  of  his  father's  affairs,  was 
expressly  commissioned  to  make  the  propo- 
sition to  the  municipality,  and  the  father 
acted  upon  the  result  of  the  compromise  un- 
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til  his  death.     Alderman  v.  New  Haven,  i8: 
74,  70  Atl.  626,  81  Conn.  137. 

29.  The  authority  of  an  agent  to  lease 
land  does  not  extend  to  the  construction  of 
a  drainage  ditcli  acro^ss  it  for  the  benefit 
of  hmd  of  his  own.  Harvey  v.  Mason  City 
&  Ft.  D.  R.  Co.  3:  973,  105  N.  W.  958,  129 
Iowa,  465. 

30.  An  agent  with  authority  to  sell  cer- 
tain land  of  his  principal  has  no  implied 
authority  to  assign  to  one  with  whom  he 
contracts  for  a  sale  the  rent  to  accrue 
from  tenants  during  the  pendency  of  nego- 
tiations, or  from  the  date  of  the  contract 
to  the  completion  of  the  transaction.  John 
Gund  Brew.  Co.  v.  Tourtellotte,  29:  210, 
121  N.  W.  417,  108  Minn.  71. 

31.  One  authorized  to  collect  the  rent 
due  on  a  farm  has  authority  to  make  a  de- 
mand upon  persons  who  have  purchased  crops 
gathered  upon  it,  for  the  value  thereof. 
Beck  V.  Minnesota  &  W.  Grain  Co.  7:  930, 
107  N.  W.  1032,  131  Iowa,  62. 

32.  The  appointment  by  the  owner  of  a 
farm,  of  one  as  arbitrator  and  agent  to  set- 
tle with  another  who  has  been  working  the 
farm  on  shares,  does  not  carry  with  it  the 
authority  to  extend  the  time  during  wliich 
the  latter  may  continue  to  hold  possession  of 
a  dwelling  on  the  property.  Mead  v.  Owen, 
12:  655,  67  Atl.  722,  80  Vt.  273. 

33.  A  superintendent  of  a  lumber  camp 
has  no  implied  authority  to  contract  with 
an  employee  who  is  being  laid  off,  to  pay 
him  a  monthly  salary  in  consideration  of 
his  refraining  from  taking  other  employ- 
ment, and  holding  himself  in  readiness  to 
resume  work  upon  notice  to  that  oflfect. 
Stephens  v.  John  L.  Roper  Lumber  Co.  41: 
1141,  75  S.  E.  933,  160  N.  C.  107. 

( Annotated ) 

34.  Merely  intrusting  to  an  agent  a 
horse  for  sale  does  not  clothe  him  with  ap- 
parent authority  to  trade  it  for  another 
horse  and  money.  Kearns  v.  Nickse,  10: 
1118,  66  Atl.  779,  80  Conn.  23.    (Annotated) 

35.  One  purchasing  a  horse  which  has 
been  placed  in  the  hands  of  an  agent  for  sale 
has  a  right  to  rely  upon  the  agent's  having 
authority  to  fix  the  price.  Galbraith  v. 
Weber,  28:  341,  107  Pac.  1050,  58  Wash.  132. 

36.  The  mere  fact  that  an  agent  for  the 
sale  of  a  horse  for  $3,000  took  $1,000  for 
it  is  not  sufficient,  as  matter  of  law,  to 
charge  the  purchaser  with  notice  that  he 
is  exceeding  his  authority,  although  he  at 
first  said  he  had  no  authority  to  accept  the 
latter  sum,  where  he  subsequently  states 
that  he  has  received  such  authority.  Gal- 
braith V.  Webef,  28:  341,  107  Pac.  1050,  58 
Wash.  132. 

37.  The  authority  of  an  agent  who  sells 
a  machine  to  waive  a  condition  as  to  notice 
of  breach  of  warranty  is  not  destroyed  by 
a  provision  of  the  contract  that  "no  person 
has  any  authority  to  add  to,  or  abridge, 
or  change  this  warranty  in  any  manner." 
First  Nat.  Bank  v.  Dutcher,  i:  142,  104  N. 
W.  497,  128  Iowa,  413. 

38.  A  sales  agent  with  express  authority 
to  collect  all  or  any  part  of  the  purchase 
price  at  time  of  sale  has  implied  authority 
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to  make  the  collection  when  he  returns,  ac- 
j  cording  to  agreement,  to  show  tlie  purchaser 
j  how  to  use  tlie  macliine  sold;  and  it  is  not 
affected  by  a  direction  in  a  statement  of  ac- 
count rendered  by  the  principal  to  tlie  pur- 
chaser, to  pay  no  money  to  agents.  Ameri- 
can Sales  IJook  Co.  v.  Cowdrey,  38:  700,  140 
S.    W.    134,    100   Ark.    325.         (Annotated) 

39.  One  employed  to  solicit  orders  for,  or 
make  sales  of,  goods,  has  no  implied  au- 
tliority  to  take  back  goods  sold  and  de- 
livered, because  of  dissatisfaction  on  the 
part  of  the  customer.  American  Sales  Book 
Co.  V.  Whitaker,  37:  91,  140  S.  VV.  132, 
100  Ark.  360. 

40.  A  traveling  agent  for  the  sale  of 
talking  machines,  who  carries  printed  order 
blanks,  has  no  implied  authority  to  war- 
rant that  one  buying  a  large  number  of 
machines  to  be  given  away  for  advertising 
purposes  will  sell  a  certain  numljer  of  rec- 
ords for  each  machine  within  a  given  time 
after  it  is  given  out,  and  the  purchaser 
therefore  has  no  right  of  action  for  breach 
of  such  warranty,  if  authority  to  make  it 
had  not  been  actually  con. erred  upon  the 
agent.  Johns  v.  Jaycox,  39:1151,  121  Pac. 
854,  67  Wash.  403.  (Annotated) 

41.  A  traveling  salesman  for  a  concern 
which  sends  to  its  customers  posters  for 
use  in  advertising  the  wares  sold  them  has 
no  implied  authority  to  contract  for  placing 
them  on  billboards.  United  States  Bedding 
Co.  V.  Andre,  41:  1019,  150  S.  W.  413,  105 
Ark.  111.  (Annotated) 
Pow^er  to  borroxr  money. 

42.  Placing  one  in  charge  of  a  sales 
agency  of  a  manufacturing  concern  with  su- 
pervision of  sales  and  local  agents  does  not 
confer  the  implied  power  to  borrow  money 
for  the  concern;  and  it  is  immaterial  that 
the  principal  is  a  corporation.  Merchants' 
Nat.  Bank  v.  Nichols  &  S.  Co.  7:  752,  79  N. 
E.  38,  223  111.  41. 

Anthority  to   institute   criminal  pro- 
ceedings. 

43.  An  agent  to  settle  the  accounts  of 
another  agent  of  the  common  employer  has 
no  implied  authority  to  institute  criminal 
proceedings  against  him  for  embezzlement, 
so  as  to  render  the  employer  liable  for  ma- 
licious prosecution  because  of  his  act  in 
so  doing.  Russell  v.  Palatine  Ins.  Co.  51: 
471,  63  So.  644,  —  Miss.  — .  (Annotated) 
Warranty  of  goods  sold. 

See  also  supra,  37,  40. 

44.  A  manufacturer  of  a  beverage,  whose 
agent,  to  make  a  sale,  represents  that  it  is 
nonalcoholic  and  not  subject  to  license  tax, 
and  binds  his  employer  to  make  good  any 
sum  which  the  purchaser  is  required  to  pay 
because  of  its  alcoholic  nature,  must  allow 
on  the  purchase  price  the  amount  paid  bj' 
the  purchaser  as  a  tax  because  the  beverage 
proves  to  be  alcoholic.  Haynor  Mfg.  Co.  v. 
Davis,  17:  193,  61  S.  E.  54,  147  N.  C.  267. 

45.  A  retail  merchant  purchasing  fruit 
jars  from  a  traveling  salesman  cannot  re- 
scind and  avoid  paying  the  price  because  the 
jars  did  not  fulfil  the  representations  of 
the  salesman,  in  preserving  qualities,  where 
the    written    contract    of    sale    was    short, 
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easily  read,  and  especially  stated  that  no 
promise  is  valid  unless  specified  in  the 
written  contract,  and  that  no  salesman  is 
authorized  to  alter  its  conditions.  Craw- 
ford &  Gatlin  v.  M,  Livingston  &  Co.  44: 
640,  154  S.  W.  407,  153  Ky.  58. 
Powrer  of  attorney. 

Law  governing  validity  of  power  of  attor- 
ney to  confess  judgment,  see  Conflict 
OF  Laws,  27. 
Assignment  of  mortgage  by  one  having  gen- 
eral power  of  attorney,  see  Mokigage, 
•  56,  57. 

46.  A  power  of  attorney,  not  coupled 
with  an  interest,  is  terminated  by  the  death 
of  the  donor.  Mills  v.  Smith,  6:  P65,  78  N. 
E.  765,  193  Mass.  IL 

47.  The  common-law  rule  that  notice  to 
the  agent  is  necessary  to  revoke  a  power  of 
attorney  to  convey  real  estate  is  not  abro- 
gated by  a  statute  which  merely  authorizes 
the  recording  of  such  a  power,  and  pro- 
vides that,  if  recorded,  the  instrument  of 
revocation  must  also  be  recorded  to  be 
valid;  and,  therefore,  mcrclj'  recording  a 
revocation  of  a  recorded  power  without 
notice  to  the  agent  does  not  revoke  his  au- 
thority. Best  V.  Gunther,  i:  577,  104  N.  W. 
82,  918,  125  Wis.  518.  (Annotated) 

48.  A  power  authorizing  a  sale  of  the 
ancestor's  land  for  the  purpose  of  division, 
in  an  agreement  among  heirs  at  law  for  the 
settlement  of  the  estate,  is  revoked  by  the 
death  of  one  of  the  parties,  although  it  con- 
tains a  provision  that  it  shall  not  be  re- 
voked by  death,  and  authorizes  the  pay- 
ment of  the  salary  and  expense:  of  the 
agent  out  of  the  proceeds  of  the  propertj'. 
Weaver  v.  Richards,  6:  855,  108  isf.  W.  382, 
144  Mich.  395.  (Annotated) 

49.  Authority  to  employ  a  detective  to 
investigate  the  affairs  of  a  corporation  is 
not  conferred  by  a  power  of  attorney  exe- 
cuted by  one  of  its  stockholders  to  manage 
and  control  all  the  business  relating  to  his 
personal  estate,  to  dispose  of  personalty, 
lease  realty,  and  collect  debts,  sign  checks, 
and  execute  and  deliver  all  other  papers  that 
"I  myself  could  execute  relating  to  my  per- 
sonal business  and  my  personal  estate." 
Thiel  Detective  Service  Co.  v.  McClure, 
4:  843,  142  Fed.  952,  74  C.  C.  A.  122. 

(Annotated) 
Sale  of  land. 
See  also  supra,  16,  30. 

50.  If  an  agent,  acting  under  express  au- 
thority to  enter  into  a  written  contract  for 
the  sale  of  land,  makes  a  contract  for  his 
principal  which  includes  terms  not  au- 
thorized, the  agreement  is  void,  and  its  per- 
formance will  not  be  enforced.  Spengler 
V.  Sonnenberg,  52:  510,  102  N.  E.  737,  88 
Ohio  St.  192.  (Annotated) 

51.  In  a  proceeding  to  enforce  specific 
performance  of  a  written  contract  for  the 
sale  of, real  estate,  signed  by  an  agent  un- 
der express  authority,  it  must  be  shown 
that  the  authority  was  such  as  to  permit 
the  making  of  the  identical  contract  sued 
on.  and  not  one  differing  therefrom  in  a  ma- 
terial respect.  Spengler  v.  Sonnenberg,  52: 
510,  102  N.  E.  737,  88  Ohio  St.  192. 
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52.  A  contract  by  one  cotenant  to  sell 
the  real  estate  belonging  to  both  is  not 
binding  on  the  other  where  it  does  not  com- 
ply with  the  terms  of  the  written  authori- 
ty conferred  upon  him.  Ilartenbower  v. 
Uden,  28:  738,  90  N.  E.  298,  242  111.  434, 

53.  A  corporation  engaged  in  placing  a 
tract  of  land  on  the  market  as  building 
lots  will  not  be  permitted  to  repudiate  prom- 
ises made  by  its  authorized  agents  as  to 
improvements  to  be  placed  on  the  tract, 
while  retaining  the  benefit  of  the  contracts 
made  in  reliance  thereon;  at  least  where, 
by  its  advertisements,  it  implied  that  the 
promises  were  authorized.  Anderson  v. 
American  Suburban  Corp.  36:  896,  71  S.  E. 
221,   155   N.    C.    131. 

As  to  commercial  paper. 

Wrongful  transfer  by  agent  to  bona  fide 
purchaser,  see  infra,  71. 

Agent's  authority  to  connive  at  forging  of 
indorsement  on  draft,  see  infra,  79. 

Liability  of  bank  paying  check  on  indorse- 
ment of  agent  of  payee,  see  Banks, 
134-137. 

Fraud  of  agent  in  reissuing  note  after  ma- 
turity, see  Bills  and  Notes,  200,  201. 

Authority  of  agent  to  receive  payment  of 
check  drawn  to  principal,  see  Checks, 
52. 

Authority  of  corporate  officers,  see  Corpo- 
rations, 135-137,   142. 

Estoppel  to  deny  authority,  see  Estoppel, 
102. 

Presumption  and  burden  of  proof  as  to  au- 
thority, see  Evidence,  173. 

Effect  of  delay  in  demanding  proceeds  from 
one  cashing  checks  on  indorsement  of 
special  agent,  see  Limitation  of  Ac- 
tions, 53. 

Attorney's  authority  to  collect  notes  secured 
by  mortgage,  see  Mortgage,  61,  62. 

Authority  of  attorney  to  extend  time  of 
payment  of  note,  see  Pbincipai,  and 
Surety,  53. 

As  question  for  jury,  see  Trial,  103,  311. 

Right  of  payee  of  check  to  maintain  trover 
against  one  taking  it  by  unauthorized 
indorsement  of  payee's  agent,  see  Trov- 
er,  10. 

54.  An  agent  of  a  corporation  may  be 
found  to  have  had  power  to  receive  property 
in  satisfaction  of  notes  issued  to  the  corpo- 
ration where  he  sold  the  machinery  for 
which  the  notes  were  issued,  received  the 
notes  and  the  mortgage  securing  them,  col- 
lected all  payments  upon  them,  and  con- 
ducted the  proceedings  to  foreclose  the  mort- 
gage, although  an  officer  of  the  corporation 
states  that  his  authority  was  only  to  col- 
lect the  notes.  Northwest  Thresher  Co.  v. 
Dahlgren,  19:  324,  97  Pac.  228,  50  Wash.  325. 

(Annotated) 

55.  An  agent  for  the  purpose  of  soliciting 
advertising,  and  collecting  accounts  due 
therefor,  has  no  implied  authority  to  in- 
dorse checks  payable  to  his  principal,  though 
delivered  to  him  in  payment  of  accounts 
in  his  hands  for  collection.  Dispatch  Print- 
ing Co.  v.  National  Bank  of  Commerce,  50: 
74,  124  N.  W,  236,  109  Minn.  440. 
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50.  One  who  receives  a  cheek  drawn  to 
his  own  order  from  the  agent  of  the  draw- 
er, who  was  not  known  to  him,  assumes  tiie 
obligation  of  accounting  to  the  drawer  for 
the  proceeds.  Bowles  Co.  v.  Clark,  31:  613, 
109  Pac.  812,  59  Wash.  336.     (Annotated) 

57.  The  duty  of  one  who  receives  a 
check  drawn  to  his  own  order  from  the 
agent  of  the  drawer,  who  was  not  known 
to  him,  to  account  to  tlie  drawer  for  the 
proceeds  thereof,  is  not  performed,  where 
the  clieck  was  given  to  the  agent  to  pur- 
chase goods  for  the  drawer,  by  applying 
part  of  the  proceeds  to  debts  of  the  agent 
and  paying  the  balance  to  him  in  cash,  al- 
though one  of  such  debts  was  due  for  ma- 
terials which  the  agent  had  furnished  the 
drawer,  but  which  the  drawer  did  not  know 
had  been  purchased  on  credit  from  tlie 
payee, —  at  least  when  the  agent  no  long- 
er had  credit  with  the  payee.  Bowles  Co. 
V.   Clark,   31:613,   109   Pac.   812,  59   Wash. 

'336. 

58.  Authority  of  an  agent  to  collect 
bills  and  receipt  therefor  carries  no  implica- 
tion of  authority  to  indorse  negotiable  pa- 
per. McFadden  v.  FoUrath,  37:  201,  130  N. 
W.  542,  114  Minn.  85. 

59.  The  payment  by  a  person  of  three 
several  drafts  drawn  by  his  agent  without 
authority,  in  favor  of  a  particular  person, 
gives  the  agent  implied  autliority  to  draw 
others,  so  that  the  drawee  cannot  repudiate 
liability  on  a  draft  so  drawn  without  previ- 
ously notifying  the  payee  of  a  revocation 
of  authority,  Valiquette  v.  Clark  Bros.  Coal 
Alin.   Co.   34:  440,  77   Atl.   869,  80   Vt.   538. 

( Annotated ) 

Einployment  of  physician. 

Servant's  authority  as  to,  see  Master  and 
Servant,  8-17. 

Rights  of  undisclosed  principal. 

Liability  of  undisclosed  principal,  see  infra, 
(56,  84. 

Liability  of  agent,   see  infra,   108-111. 

Nature  of  action  by  undisclosed  principal, 
see  Action  or  Suit,  79. 

Election  of  remedy  as  between  agent  and 
undisclosed  principal,  see  Appeal  and 
Ebbor,  537 ;  Election  of  Remkuies, 
4,  5;  Trial,  598. 

Right  of  undisclosed  principal  to  enforce 
contract,  his  relation  to  which  must 
be  proved  by  parol,  see  Contract,  278. 

Effect  of  judgment  against  agent  of  undis- 
closed principal,  see  Election  of  Rem- 
edies, 38. 

Parol  evidence  of  agency,  see  Evidence, 
1043-1049. 

Sufficiency  of  evidence  to  show  that  one  act- 
ed for  another  as  undisclosed  principal, 
see  Evidence,  2248. 

Suit  by  undisclosed  principal  on  contract 
made  by  agent,  see  Parties,  64-67. 

Right  of,  to  maintain  action  of  specific  per- 
formance, see  Specific  Performance, 
31. 

Duty  of  telegraph  company  to  undisclosed 
principal  of  sender  or  sendee  of  mes- 
sage, see  Telegraphs,  49-52. 

Direction  of  verdict  against  undisclosed 
principal,  see  Trial,  731. 
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Effect  of  sale  of  land  in  his  own  name  by 
agent  of  undisclosed  principal,  see  Ven- 
DOK  and  Purchasku,  G4. 

60.  The  receipt,  by  an  undisclosed  princi- 
pal, of  money  paid  his  agent  for  the  sale 
of  land,  cannot  be  relied  on  by  him  to  com- 
plete the  contract,  by  way  of  ratification, 
against  the  purchaser,  who  repudiates  it  on 
the  ground  that  he  contracted  for  a  war- 
ranty of  title  by  the  agent.  Birmingham 
Matinee  Club  v.  McCarty,  13:  156,  44  So. 
642,  152  Ala.  571. 

61.  An  undisclosed  principal  cannot  en- 
force against  the  purchaser  a  contract  made 
with  his  duly  authorized  agent  to  purchase 
land,  where  it  contains  a  personal  covenant 
on  the  part  of  the  agent  to  warrant  the  ti- 
tle. Birmingham  Matinee  Club  v.  McCarty, 
13:  156,  44  So.  642,  152  Ala.  571. 

62.  A  purchaser  of  coal  who  does  not 
know,  and  has  no  good  reason  to  know, 
that  he  is  dealing  with  the  agent  of  the 
owner,  is  justified  in  treating  tlie  agent  as 
owner,  and  in  a  suit  by  such  undisclosed 
principal  for  the  purchase  price,  is  entitled 
to  credit  thereon  for  the  amount  of  loss  sus- 
tained by  him  on  the  sale  of  a  suit  of 
clothes  agreed  by  the  agent  to  be  by  him  re- 
ceived in  part  payment  for  the  coal,  but 
which  was  not  delivered  because  of  the 
agent's  death.  Eldridge  v.  Finninger,  a8: 
227,  105  Pac.  334,  25  Okla.  28. 

(Annotated) 

63.  A  trustee  to  make  a  judicial  sale  of 
property,  whose  acceptance  of  a  bidder  has 
been  confirmed  by  tiie  cour',  cannot,  after 
he  has  defaulted  and  the  property  has  been 
iesold  at  his  risk,  maintain  a  petition  to 
declare  the  bidder  a  mere  representative  of 
an  undisclosed  principal,  and  charge  the 
latter  with  the  deficiency  of  the  resale. 
Continental  Trust  Co.  v.  Baltimore  Refrig- 
erating &  Heating  Co.  46:  887,  87  Atl.  947, 
120  Md.  450.  (Annotated) 

64.  That  the  person  to  whom  an  agent  is 
authorized  to  sell  land  is  buying  as  agent, 
acting  for  an  undisclosed  principal,  will  not 
relieve  the  seller  from  the  duty  of  perform- 
ing, on  the  theory  that  the  agent  had  no 
authority  to  sell  to  the  undisclosed  princi- 
pal. Nicholson  v.  Dover,  13:  167,  58  S.  E. 
444,  145  N.  C.  18. 

65.  The  fact  that  an  agent  with  power  to 
sell  land  to  a  certain  person  fails  to  inform 
his  principal  of  the  fact,  known  to  him,  that 
such  person  is  buying  for  another,  will  not 
relieve  the  principal  from  performing  the 
contract.  Nicholson  v.  Dover,  13:  167,  58  S. 
E.  444,  145  N.  C.  18. 

b.  Agent's  purchase  or  sale  on  credit. 

(See  also   same  heading   in  Digest  L.R.A 
1-10.) 

Undisclosed-  agency. 

Liability   of   agent,   see   infra,    108-111. 
Direction    of    verdict    against    undisclosed 

principal,  see  Trial,  731. 
See  also  infra,  84. 

66.  A  corporation  which  sells  realty 
through  A,  its  president,  to  B,  taking  nego- 
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tiable  notes,  not  under  seal,  for  the  pur- 
chase price  signed  "B,  Trustee,"  and  pay- 
able to  "A,  President,"  a  deed  being  made 
to  "B,  Trustee,"  who,  without  the  knowledge 
of  the  corporation,  made  the  purchase  for 
lumself  and  others,  to  whom  the  possession 
and  benefit  of  the  property  goes,  may  main- 
tain a  suit  outside  of  the  notes,  on  the 
original  consideration  for  the  purchase  price, 
against  B  and  his  undisclosed  principals, 
although  such  undisclosed  principals  could 
not  be  held  liable  on  the  notes.  Coaling 
Coal  &  C.  Co.  V.  Howard,  21:  1051,  61  !S.  E. 
987,  130  Ga.  807.  (Annotated) 

c.  Agent's  fraud  or  wrong. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Liability  of  agent  for  fraud,  see  infra,  114. 

Overdrafts  by  agent  on  principal's  bank  ac- 
count, see  Baxks,  85;   Estoppel,   187. 

Fraud  of  agent  in  reissuing  note  after  ma- 
turity, see  Bills  aind  Notes,  200,  201. 

Liability  of  carrier  for  embezzlement  of  ar- 
ticle by  agent  during  transportation, 
see  Carriers,  803,  941. 

Liability  of  promoters  for  fraud  of  agent  in 
making  sale  of  stock,  see  Corporations, 
ISl. 

Liability  for  libel  by  agent,  see  Cobpoba- 
Tioxs,    120-122. 

Criminal  liability  of  principal,  see  Crimi- 
nal Law,  55. 

EfTect  of  presumption  of  principal's  notice 
of  fraud  of  agent  on  his  standing  in  a 
court  of  equity,  see  Equity,  142. 

Estoppel  of  principal  to  maintain  suit  for 
injury  resulting  from  forged  telegram, 
see  Estoppel,  202. 

Liability  for  false  imprisonment  by  agent, 
see  False  Imprisonment,  19-25. 

Purchase  by  former  agent  as  fraud,  see 
Fraud  and  Deceit,  27. 

Estoppel  of  insurance  company  by  agent's 
fraud,  see  Insurance,  V.  b,  4. 

Imputing  to  insured  false  statements  by 
agent  in  proofs  of  loss,  see  IiCsubance, 
376. 

Agent's  right  to  benefit  of  judgment  in 
favor  of   principal,   see  Judgment,   83. 

Master's  liability  for  agent's  torts  or 
wrongs,  see  Masteb  and  Servant,  III. 

Imputing  notice  of,  to  principal,  see  No- 
tice, 33-45. 

Duty  of  mortgagor  to  see  that  payments  are 
properly  applied  by  trustee  holding 
mortgage,  see  Payment,  30,  31. 

Liability  of  state  institution  for  tort  of 
agent,   see  State   Institutions,   6. 

Liability  of  principal  for  conversion  by 
agent,  see  Trover,  41. 

See  also   infra,   87,   103-105. 

67.  The  rule  that  where  one  of  two  inno- 
cent parties  must  suffer  from  the  fraud  of  a 
third,  he  who  furnishes  the  means  to  com- 
mit it  must  bear  the  loss,  is  applicable  to 
cases  in  which  the  party  chargeable  makes 
the  third  party  his  real  or  apparent  agent, 
or  in  which  he  provides  the  means"  inten- 
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tionally,  or  for  a  dishonest  purpose,  or  negli- 
gently, or  where  he  derives  a  benefit  from 
the  fraud  of  the  third  party.  It  does  not 
usually  apply  where  one  innocently,  for  an 
honest  purpose,  and  with  reasonable  care, 
furnishes  to  a  third  party  the  means  by 
which  he  perpetrates  a  fraud  from  which 
he  who  provides  the  means  derives  no 
benefit.  Western  U.  Teleg.  Co.  v.  Schriver, 
4:  678,  141   Fed.  5,38,  72  C.  C.  A.  59G. 

68.  A  principal  is  liable  for  the  fraud 
of  his  agent  acting  within  the  scope  cf  hia 
authority,  whether  or  not  t'.ie  principal 
would  benefit  by  the  success  of  the  fraud. 
Mick  v.  Corporation  of  Royal  Exch.  Assur, 
(N.  J.  Err.  &  App.)  52:  1074,  91  Atl.  102, 
—  N.  J.  — . 

69.  The  rule  that  a  principal  is,  in  some 
circumstances,  responsible  for  the  fraud  of 
his  agent  committed  within  the  scope  of 
his  employment,  does  not  support  a  claim 
against  a  principal  on  the  ground  that  he 
has  employed  another  to  collect  evidence, 
and  that  tliat  other  has  procured  witnesses 
to  commit  perjury;  in  such  a  case  the  prin- 
cipal must  be  in  some  way  connected 
with  the  subornation.  Ronald  v.  Harper,  4 
B.  R.  C.  972,  [1913]  Vict.  L.  R.  311. 

70.  To  make  one  liable  by  reason  of  par- 
ticipation in  misuse  of  money  of  the  prin- 
cipal by  an  agent,  upon  the  ground  that  it 
was  used  to  pay  the  private  debt  of  the 
agent,  it  is  necessary  to  show,  not  only  that 
the  party  sought  to  be  charged  was  aware 
that  the  money  belonged  to  the  principal, 
but  also  that  he  was  aware  that  the  debt 
paid  by  it  was  in  fact  a  private  debt  of  the 
agent,  or  such  a  debt  that  payment  thereof 
could  not  lawfully  be  made  out  of  such 
money.  Perry  v.  German,  15:  310,  60  S.  E. 
604,  63  W.  Va.  566.  (Annotated) 

71.  The  doctrine  that  an  agent  disposing 
of  the  property  of  his  principal  without  au- 
thority transfers  no  title  as  against  tlie 
principal  does  not  apply  to  currency,  or  ne- 
gotiable instruments  without  restrictive  in- 
dorsement, where  they  have  come  into  the 
hands  of  a  bona  fide  purchaser  for  value 
without  notice.  Perry  v.  Oernran,  15:  310, 
60  S.  E.  604,  63  W.  Va.  566. 

72.  A  principal  is  not  bound  to  repay 
money  misappropriated  by  his  agent  with 
power  to  pay  taxes,  from  a  third  person,  to 
pay  taxes  assessed  against  the  property  of 
the  principal,  unless  he  authorized  or  rati- 
fied the  act.  Foote  v.  Cotting,  15:  693,  80 
N.  E.  600,  195  Mass.  55. 

73.  One  who,  without  knowledge  of  an 
agent's  want  of  authority  to  borrow  money, 
has  made  loans  to  him,  is  equitably  entitled 
to  recover  from  his  principal  to  the  extent 
to  which  the  money  borrowed  has  been  ap- 
plied in  paying  the  principal's  debts,  al- 
though the  principal  may  have  paid  into  a 
bank  account  upon  which  the  agent  was 
entitled  to  draw,  money  sufficient  to  meet 
such  obligations  but  for  the  agent's  with- 
drawing for  himself  sums  to  which  he  was 
not  entitled.  Bannatyne  v.  Mclver,  2  B. 
R.  C.  735,    [1906]    1  k.  B.  103.     Also  Re- 
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ported    in    75   L.   J.   K.    B.   N.    S,   120,   54 
Week.  Rep.  293,  94  L.  T.  N.  S.  150. 

(Annotated) 

74.  A  manufacturer  of  a  beverage  is  re- 
sponsible for  the  fraudulent  repcoscntations 
of  his  agent,  to  secure  a  merchant  to  handle 
it,  that  it  is  not  alcoholic.  Haynor  Mfg. 
Co.  V.  Davis,  17:  193,  61  S.  E.  54,  147  N.  C. 
267. 

76.  Buyers  of  a  mortgage,  who  have  left 
it  and  the  notes  secured  by  it  in  the  hands 
of  a  trustee  to  receive  the  rents  on  the 
mortgaged  property  and  payments  on  the 
indebtedness,  cannot  Ike  advantage  of  his 
acts  so  far  as  they  are  advantageous  to 
them  and  repudiate  collections  made  by  him 
which  he  failed  to  turn  over  prior  to  his 
insolvency.  McLeod  v.  Despain,  19:  276,  90 
Pac.   492,   49   Or.   536. 

76.  Persona  furnishing  money  to  pur- 
chase a  mortgage,  which,  together  with  the 
note  which  it  secures,  is  assigned  to  the 
cashier  of  a  bank  as  trustee,  new  notes  for 
the  amounts  furnished  by  the  respective  par- 
ties being  executed  to  him  and  indorsed  to 
them  with  his  guaranty,  under  the  agree- 
ment that  the  trustee  shall  collect  the  rents 
and  receive  all  sums  paid  on  principal,  ex- 
ecuting releases  of  the  mortgaged  property 
as  payments  are  made,  are  bound  by  his  act 
of  receiving  money;  and,  in  case  he  be- 
comes insolvent  without  paying  it  over,  can- 
not compel  a  second  payment  by  the  mort- 
gagor. McLeod  V.  Despain,  19:  276,  90  Pjm. 
492,  49  Or.  536. 

77.  One  who  places  in  the  hands  of  his 
agent  properly  signed  papers,  with  blank 
powers  of  attorney,  to  effect  an  exchange 
of  forest  reserve  for  lieu  land  and  a  sale 
of  the  latter,  cannot  avoid  a  sale  made  to 
a  bona  fide  purchaser  for  value,  because 
the  agent  disobeyed  instructions  to  place 
the  papers  in  escrow  until  payment  was  ac- 
tually made,  if  the  grantor  permitted  them 
to  go  into  the  hands  of  a  subagent  with 
apparent  power  to  receive  payment  and 
make  delivery,  who  made  an  unequal  divi- 
sion of  money  paid  among  co-owners,  so 
that  a  portion  of  the  purchase  money  be- 
longing to*  him  never  reached  the  com- 
plaining grantor;  at  least  as  against  a 
grantee  whose  payments  all  reached  the 
hands  of  some  of  the  property  owners  who 
attempted  to  join  in  the  sale.  Conklin  v. 
Benson,  36:  537,  116  Pac.  34,  159  Cal.  785. 

78.  One  who  purchases  a  postofEce  money 
order  from  an  agent  sent  to  cash  it  by  an 
indorsee  who  has  not  himself  indorsed  it, 
upon  the  mere  indorsement  of  such  agent, 
has  no  redress  in  case  the  indorsee  again 
secures  possession  of  and  obtains  the  money 
upon  it.  Moore  v.  Skyles,  3:  136,  82  Pac. 
799,  33  Mont.  135.  (Annotated) 

79.  A  judgment  creditor  is  not  bound 
by  the  act  of  his  agent  for  the  collection  of 
the  judgment  in  conniving  at  the  forgery  of 
an  indorsement  on  a  draft  of  a  stranger, 
and  using  it  to  secure  a  bank  credit  from 
which  the  judgment  debtor  can  satisfy  the 
judgment,  so  that  the  bank  can  refuse  to 
cash  a  check  growing  out  of  such  credit,  on 
the  ground  of  fraud,  since  such  act  is  be- 
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yond  the  scope  of  the  agent's  authority. 
Robinson  v.  Pikeville,  37:  1186,  142  S.  W. 
10G5,  146  Ky.   538. 

d.  Ratification. 

(See  alao  same  heading  in  Digest  L.R.A. 
1-70.) 

By  bank  of  acts  of  agent,  see  Banks,  40- 
44. 

Of  broker's  contract,  see  Bbokkbs,  16,  17; 
Contracts,  257. 

Right  of  principal  to  ratify  broker's  con- 
tract and  compel  him  to  account  for 
secret  profits,  see  Brokkbs,  9. 

Consideration  for,  see  Contbacts,  87. 

By  corporation  of  act  of  officer  or  agents 
see  CoRPOKATiONS,  IV.  d,  4. 

Of  agent's   libel,   see  Cobpobations,   122. 

Of  acts  of  corporate  ollicer,  see  Cobpoba- 
tions, 145,  154-156. 

Presumption  of,  see  Evidence,  188. 

Parol  evidence  to  show,  see  Evidence,  951. 

Of  agent's  unauthorized  act  in  obtaining 
insurance,  see  Insubance,  81. 

By  insured  of  attempted  change  of  in- 
surers by  agent,  see  Insurance,  155. 

By  master,  of  act  of  servant,  see  Master 
and  Sebvant,  980-982. 

By  selectmen  of  act  of  town  treasurer,  see 
Towns,  12. 

Soe  also  supra,  21. 

•0.  There  can  be  no  binding  ratification 
by  a  person  not  contemplated  by  the  agent 
as  his  principal  at  the  time  of  entering  into 
the  contract.  Eraser  v.  Sweet,  2  B.  R.  C. 
254,  13  Manitoba  L.  Rep.  147.     (Annotated) 

81.  A  contract  made  by  a  person  on  be- 
half of  a  third  party,  but  without  his  au- 
thority, cannot  be  ratified  by  the  third 
party  so  as  to  render  him  able  to  sue  or 
liable  to  be  sued  on  the  contract,  where 
the  person  who  made  the  contract  did  not 
profess  at  the  time  of  making  it  to  be 
acting  on  behalf  of  a  principal.  Keighley 
Maxsted  &  Co.  v.  Durant,  1  B.  R.  C.  351, 
[1901]  A.  C.  240.  Also  Reported  in  70  L.  J. 
K.  B.  Ni  S.  662,  84  L.  T.  N.  S.  777,  17 
Times  L.  R.  527.  (Annotated) 

82.  The  doctrine  of  ratification  by  one 
person  of  a  contract  made  by  another  is  not 
applicable  to  a  case  where  the  person  who 
makes  the  contract  was  not  at  the  time,  and 
did  not  profess  or  assume  to  be,  acting  on 
behalf  of  a  principal.  Schlesinger  v.  For- 
est Products  Co.  (N.  J.  Err.  &  App.)  30: 
347,  76  Atl.  1024,  78  N.  J.  L.  637. 

83.  A  party  is  bound  by  the  conduct  of 
his  agent  in  procuring  a  contract,  although 
in  violation  of  his  positive  instructions,  if 
he  seeks  to  take  advantage  of  the  contract. 
Western  Mfg.  Co.  v.  Cotton  &  Long, 
12:  427,  104  S.  W.  758,  126  Ky.  749. 

84.  An  undisi'loscd  principal  who  claims 
the  benefit  of  a  contract  made  by  and  in  the 
name  of  his  agent  becomes  liable  thoreon 
to  the  same  extent  as  though  his  name  had 
originally  appeared  as  a  contracting  party. 
Great  Lakes  Towing  Co.  v.  Mills  Transpor- 
tation Co.  22:  769,  155  Fed.  11,  83  C.  C.  A. 
607.     - 
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85.  The  authority  of  an  agent  to  make  a 
contract  has  reference  to  it  as  made,  and  a 
ratification  confirms  it  as  made.  Neither 
anterior  authority  nor  subsequent  ratifica- 
tion would  operate  to  change  the  terms  of 
the  written  contract  without  the  knowledge 
or  consent  of  the  other  party,  and  adversely 
to  it.  Atlanta  Buggy  Co.  v.  Hess  Spring  & 
Axle  Co.  4:  431,  52  S.  E.  613,  124  Ga.  338. 

(Annotated) 

86.  The  payee  of  a  renewal  note  cannot, 
after  knowledge  of  all  the  facts,  ratify  the 
act  of  his  agent  in  obtaining  such  note  by 
suing  thereon,  and  at  the  same  time  re- 
pudiate as  unauthorized  the  act  of  his  agent 
in  executing  contemporaneously  therewith 
an  agreement  detrimental  to  him,  which 
contemporaneous  agreement  was  the  indu- 
cing cause  of  the  execution  of  the  renewal 
note.  Dolvin  v.  American  Harrow  Co. 
28:  785,  54  S.  E.  706,  125  Ga.  699. 

87.  A  bookseller  cannot  avoid  liability 
for  representations  of  his  agent  as  to  the 
character  of  the  books  sold  by  him,  on  the 
theory  that  the  agent  was  not  an  expert, 
and  did  not  know  that  his  representations 
were  false,  and  that  the  dealer  did  not  au- 
thorize them,  if  he  attempts  to  take  the 
benefit  of  the  sale.  Sehultheis  v.  Sellers, 
22:  1210,  72  Atl.  887,  223  Pa.  513. 

88.  The  mere  fact  that  a  father  renders 
aid  to  one  injured  by  his  son's  operation  of 
his  automobile  does  not  show  ratification  of 
the  son's  act,  so  as  to  render  the  father  lia- 
ble for  the  injury.  Parker  v.  Wilson,  43: 
87,  60  So.  150,  179  Atl.  361. 

89.  Proof  of  agency  need  not  be  made 
where  the  alleged  principal  has  ratified  the 
act  of  the  agent  and  accepted  the  benefits  of 
the  transaction.  Fleming  v.  Sherwood,  43: 
945,  139  N.  W.  101,  24  N.  D.  144. 

90.  An  employer  who  ratifies  the  act  of 
its  superintendent  who  agreed,  when  engag- 
ing an  employee,  to  give  him  a  certain 
amount  per  month  and  transportation  to 
and  from  his  work  by  paying  the  agreed 
wages  and  furnishing  him  transportation, 
cannot  deny  its  liability  for  injury  to  the 
employee  during  such  transportation  on  the 
theory  that  no  authority  of  the  superinten- 
dent to  bind  it  by  such  agreement  is  shown. 
Klinck  V.  Chicago  City  R.  Co.  52:  70,  104 
N.  E.  669,  262  111.  280. 

91.  Evidence  that  a  man  had  helped  his 
wife  in  looking  after  outside  matters  con- 
nected with  her  property  may  be  found  to 
show  ratification  of  his  act  in  notifying 
one  maintaining  a  nuisance  on  neighboring 
property  to  abate  it.  Bishop  v.  Reads- 
boro  Chair  Mfg.  Co.  36:  1171,  81  Atl.  454, 
85  Vt.  141. 

VThat   constitutes. 

Of  act  of  collecting  agent  in  refunding 
money  paid  on  check,  see  Banks,  159. 

Of  broker's  contract,  see  Bbokers,  16,  17. 

Estoppel  to  deny,  see  Estoppel,  228. 

SuflSciency  of  notice  to  master  so  as  to 
make  his  acting  on  contract  constitute 
a  ratification  thereof,  see  Notice,  44. 

92.  Mere  failure  upon  demand  to  repay 
money  misappropriated  by  an  agent  to  pay 
taxes  on  his  principal's  property  does  not 
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amount  to  a  ratification  by  the  principal,  in 
the  absence  of  knowledge  on  his  part  of  the 
unauthorized  act.  Foote  v.  Cotting,  15:  693, 
80  N.  E.  600,  195  Mass.  55.        (Annotated) 

93.  A  railroad  company  ratifies  the  act 
of  its  train  agent  in  illegally  taking  up  a 
ticket  and  removing  its  holder  from  the 
train  by  refusing  to  give  relief  when  notified 
of  the  illegal  act,  and  requested  for  trans- 
portation to  the  journey's  end.  Forrester 
V.  Southern  P.  Co.  48:  i,  134  Pac.  753,  136 
Pac.  705,  36  Nev.  247. 

94.  A  landlord  who  instructs  his  agent 
to  do  the  best  he  can  with  reference  to  a 
complaint  of  the  tenant  as  to  repair  of  the 
leased  premises,  and  who  subsequently 
directs  the  payment  of  the  cost  of  the  re- 
pairs made  by  the  agent,  thereby  ratifies 
and  approves  tbe  act  of  his  agent.  Horton 
V.  Early,  47:  314,  134  Pac.  436,  39  Okla.  99. 

95.  Payment  after  the  cessation  of 
work,  by  a  principal,  to  one  employed  to 
perform  labor  by  a  person  assuming  to 
act  as  an  agent  in  making  the  contract,  of 
an  amount  which  the  principal  deemed  the 
services  worth,  does  not  amount  to  a  rati- 
fication of  the  contract  of  employment, 
where  the  person  with  whom  the  contract 
was  made  performed  the  work  under  pro- 
test from  the  principal,  and  under  notice 
from  him  that  such  person  was  not  in  his 
employ,  ai^d  that  no  one  had  authority  to 
employ  him.  Findlay  v.  Hildenbrand,  29: 
400,  105  Pac.  790,  17  Idaho,  403. 

(Annotated) 

96.  The  execution  of  a  deed  to  certain 
land  by  a  principal,  in  conformity  with  a 
contract  entered  into  by  his  agent  for  the 
sale  thereof,  does  not  ratify  a  clause  of 
the  contract  whereby  the  agent  unauthor- 
izedly  attempted  to  assign  the  rent  to 
accrue  from  tenants  from  a  certain  date 
to  the  completion  of  the  transaction,  in 
the  absence  of  notice  or  knowledge  on  the 
part  of  the  principal  of  such  unauthorized 
terms.  John  Gund  Brew.  Co.  v.  Tourtel- 
lotte,  29:  210,  121  N.  W.  417,  108  Minn.  71. 

(Annotated) 

III.  Rights  and  Udbilities  of  agent. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Right  to  recover  from  agent  money  paid 
him  for  his  principal,  see  Assumpsit, 
17. 

Effect  of  discharge  of  agent  in  bankruptcy 
on  right  of  principal  to  recover  from 
agent  money  received  from  sale  of  goods 
placed  in  his  hands,  see  Bankbuptcy, 
173. 

Liability  of  agent  of  bank,  see  Banks,  III. 
c. 

Liability  of  collecting  bank,  see  Banks,  IV. 
b. 

Officer  of  savings  bank,  see  Banks,  240- 
242. 

Agent  as  bona  fide  purchaser,  see  Bills 
AND   Notes,    163. 

Defense  that  corporation  is  an  illegal  trust 
in  action  by  it  to  recover  collections 
made  by  agent,  see  Contracts,  579. 
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Liability  of  corporate  agent,  see  Cobpoba- 
TIONS,  IV.  g,  5. 

Criminal  liability  of  agent,  see  Cbiminai. 
Law,  53,  54. 

Damages  for  breach  of  contract  by  agent, 
see  Damages,  223-225. 

Liability  of  insurance  agent  for  failure  to 
comply  with  instructions,  see  Damages, 
305. 

Action  by  undisclosed  principal  as  bar  to 
action  by  agent,  see  Election  of  Rem- 
edies, 32. 

Action  against  principal  as  bar  to  action 
against  agent,  see  Election  of  Rem- 
edies, 39. 

Embezzlement  by  agent,  see  Embezzlement, 
6,  9-11. 

Burden  of  proving  that  items  in  agent's  ac- 
count are  correct,   see  Evidence,   638. 

Evidence  as  to  damages  from  principal's 
breach  of  contract,  see  Evidence,  1752. 

Liabilitv  of  insurance  agent,  see  Insubance, 
48-51. 

Liability  for  selling  liquor,  see  Intoxicat- 
ing LiQUOBS,  III,  b;   III.   c,   174,   179. 

Liability  of  agent  to  penalty  for  assisting  in 
carrying  on  unlicensed  business,  see 
License,  37,  38,  49. 

Mortgagee  making  resale  as  agent  of  pur- 
chaser at  such  sale,  see  Mobtgage,  129. 

Agent's  right  to  sue,  see  Pabties,  31. 

Rights  of  agent  as  pledgee,  see  Pledge  and 

COLLATEBAL    SeCUEITY,    23,    24. 

Where  sale  of  adulterated  confectionery  by 

a»ent  takes  place,  see  Sale,  25,  26. 
Question    of    agent's    liability   to   principal 

for    loss   as    one   for    jury,   see   Tbial, 

605. 
Right  of  agent  to  maintain  action  of  trover, 

see  Tbovee,  5. 
See  also  supra,  19. 

97.  A  manufacturer  in  one  country  ship- 
ping machines  to  his  agent  in  another, 
which  are  confiscated  by  the  government  of 
the  latter  as  gambling  devices,  is  not  bound 
to  reimburse  liis  agent  for  fines  paid  by 
him  because  of  the  importation  of  the  ma- 
chines, although  the  manufacturer  improper- 
ly invoiced  them  and  the  agent  acted  only 
to  protect  the  manufacturer's  interest  since 
a  recovery  would  be  against  public  policy. 
Mills  Novelty  Co.  v.  Dupouy,  45:  788,  203 
Fed.  254,  121  C.  C.  A.  452.  (Annotated) 

98.  The  duty  of  an  agent  to  account  in- 
volves the  right  of  the  principal  to  assure 
himself  that  the  accounts  are  proper  and 
correct,  and  measures  taken  in  good  faith 
by  the  principal  to  secure  a  proper  ac- 
counting and  to  assure  himself  of  its  pro- 
priety are  not  in  violation  of  the  contract 
between  principal  and  agent,  although  they 
may  not  be  within  its  express  terms.  Walk- 
•€r  v.  John  Hancock  Mut.  L.  Ins.  Co.  (N.  J. 
Err.  &  App.)  35:  153,  79  All.  354,  80  N. 
J.  L.  342. 

Fiduciary  capacity;  conflict  of  inter- 
est. * 

Secret  profits  of  broker,  see  Bboeebs,  9, 
28—30 
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Public  policy  as  to  agent's  acting  for  both 

parties    in    making   contract,    see    CoN- 

tbacts,  440. 
Corporate    officers    and    agents    acting    in 

fiduciary    capacity,    see    Cohpobations, 

IV.  g,  4. 
Trust    in    land    purchased    by    agent,    see 

Tbusts,  44,  45. 
99.  That  a  broker  is  employed  to  secure 
a  loan  to  pay  a  mortgage  does  not  prevent 
his  becoming  purchaser  at  the  foreclosure 
sale  in  case  he  fails  to  secure  the  loan. 
Clark  V.  Delano,  29:  595,  91  N.  E.  299,  205 
Mass.  224. 

100.  The  right  of  a  broker  employed  to 
procure  money  to  pay  a  mortgage  on  real 
estate,  to  purcliase  the  property  at  the 
foreclosure  sale,  and  hold  it  for  his  own 
benefit,  in  case  he  fails  to  secure  the  loan, 
is  not  affected  by  the  fact  that  he  secures 
a  loan  on  his  own  account  with  which  to 
pay  the  purchase  money.  Clark  v.  Delano, 
29:  595,  91  N.  E.  299,  205  Mass.  224. 

101.  An  employee  of  a  mortgaged  busi- 
ness, who  secures  a  lease  of  the  property  on 
which  the  business  is  conducted,  is,  upon 
being  compelled  to  turn  the  lease  over  to 
the  purchasers  at  tlie  foreclosure  sale,  en- 
titled to  the  rent  which  he  has  paid  under 
the  lease,  but  not  to  arrears  wliich  he  paid 
on  behalf  of  his  employer.  Essex  Trust  Co. 
V.  Enwright,  47:  567,  102  N.  E.  441,  214 
Mass.  507. 

102.  A  newspaper  employee  cannot,  upon 
learning  in  the  course  of,  or  by  reason  of, 
his  employment,  tliat  the  premises  on 
which  the  paper  is  published  are  of  peculiar 
value  to  the  business,  secure  without  his 
employer's  knowledge  the  leasehold  himself, 
and  hold  it  as  his  own,  to  the  injury  of  the 
employer.  Essex  Trust  Co.  v.  Enwright, 
47:  567,   102  N.  E.  441,  214  Mass.  507. 

(Annotated) 

103.  One  who  has  undertaken  as  agent  to 
sell  another's  stock  may,  by  agreement  with 
his  principal,  terminate  his  agency,  so  that 
he  may  himself  purchase  the  stock  without 
disclosing  all  the  facts  within  his  knowl- 
edge. McDonough  v.  Williams,  8:  452,  92 
S.  W.  783,  77  Ark.  261. 

104.  Although  an  agent  for  the  sale  of 
stock  has  terminated  his  agency,  so  that  he 
is  at  liberty  to  purchase  on  his  own  account, 
and  cannot  be  held  liable  for  profits  made  on 
a  resale,'yet  he  may  be  held  liable  for  fraud 
and  deceit  in  securing  the  stock  at  less  than 
its  value.  McDonough  v.  Williams,  8:  452, 
92  S.  W.  783,  77  Ark.  261. 

105.  One  having  an  option  to  purchase 
corporate  stock  is  such  an  owner  of  it  as 
will  entitle  one  for  whom  he  acts  as  agent 
to  buy  it  to  rescind  his  purchase  in  case  he 
withholds  from  his  principal  the  facts  in 
respect  to  his  relation  to  the  stock.  Mont- 
gomery V.  Hundley,  11:  122,  lo;^  S.  W.  527, 
205  Mo.  138.  (Annotated) 

106.  A  subagent  who  is  aware  that  the 
agents  were  acting  in  the  matter  for  their 
principal,  is  liable  to  account  to  the  prin- 
cipal for  a  secret  commission  received  from 
the  other  party,  since  he  stands  in  a  fiduci- 
ary relation  to  the  principal,  whether  or  not 
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the  contractual  relation  of  principal  and 
agent  has  been  established  between  them. 
Powell  V.  Evan  Jones  &  Co.  3  B.  R.  C.  252, 
[1905]  1  K.  B.  11.  Also  Reported  in  21 
Times  L.  R.  55,  74  L.  J.  K.  B.  N.  S.  115,  53 
Week.  Rep.  277,  92  L.  T.  N.  S.  430,  10  Com. 
Cas.  36. 

107.  Although  an  agent  is  a  debtor  of  the 
principal  in  respect  of  any  sums  actually 
received  by  him  under  an  agreement  with 
the  other  party  to  the  transaction  in  wliich 
he  is  engaged,  for  a  secret  commission,  he 
is  not  a  trustee  of  that  agreement  for  the 
principal,  and  therefore  cannot  be  compelled 
to  enforce  it  for  the  principal's  benelit. 
Powell  V.  Evan  Jones  &  Co.  3  B.  R.  C. 
252,  [1905]  1  K.  B.  11.  Also  Reported  in 
21  Times  L.  R.  55,  74  L.  J.  K.  B.  N.  S. 
115,  53  Week.  Rep.  277,  92  L.  T.  N.  S.  430, 
10   Com.  Cas.  36. 

On  contracts. 

Liability  of  corporate  agents,  see  CoRrOBA- 
TiONS,  159,  160,  166. 

Evidence  to  show  that  note  signed  by  agent 
was  intended  as  the  obligation  of  the 
principal,  see  Evidence,  993-995. 

108.  It  is  the  duty  of  an  agent  who  would 
avoid  personal  liability  to  disclose  his 
principal,  and  not  the  duty  of  the  party 
with  whom  he  contracts  to  discover  him. 
Curtis  V.  Miller,  50:  601,  80  S.  E.  774,  73 
W.  Va.  481. 

]08a.  One  who  performs  services  at  the 
request  of  an  agent  who  fails  to  disclose 
in  an  unmistakable  manner  his  principal, 
for  whom  the  request  is  made,  may  recover 
of  the  agent  therefor.  Curtis  v.  Miller,  50: 
601,  80  S.  E.  774,  73  W.  Va.  481. 

109.  One  who  negotiates  with  a  broker 
for  the  sale  of  stock  of  a  corporation  of 
which  he  owns  a  part,  who  is  sued  as  agent 
and  trustee  for  the  stockholders  for  the 
broker's  commissions,  and  gives  his  indi- 
vidual bond  to  release  collaterals  for  pur- 
chase money  which  has  been  impounded  to 
secure  payment  to  the  broker,  cannot  defeat 
liability  for  the  commissions,  on  the  ground 
that  he  was  merely  an  agent  for  undis- 
closed principals.  Siler  v.  Perkins,  47:  232, 
149  S.  W.  1060,  126  Tenn.  380. 

110.  One  who  negotiates  with  a  broker  to 
sell  the  stock  of  a  corporation  of  which  he 
is  part  owner,  without  disclosing  the  names 
of  the  co-owners  whom  he  states  to  exist, 
cannot,  while  sharing  in  the  benefit  of  the 
broker's  services,  avoid  liability  for  the 
commissions,  on  the  theory  that  he  was 
merely  agent  for  a  disclosed  principal. 
Siler  V.  Perkins,  47:  232,  149  S.  W.  1060, 
126  Tenn.  380.  (Annotated) 

111.  An  auctioneer  who  lists  property 
which  he  has  for  sale  and,  after  acceptance 
of  a  bid,  delivers  a  written  contract  of  sale 
eigned  in  his  own  name,  is  personally  bound 
for  the  fulfilment  of  the  contract,  and  can- 
not compel  the  purchaser  to  look  to  an  un- 
disclosed principal  therefor.  Meyer  v.  Red- 
mond, 41 :  675,  98  N.  E.  906,  205  N.  Y.  478. 

112.  An  executive  committee  appointed 
by  the  citizens  of  a  municipality  to  liave 
control  of  the  arrangements  for  the  enter- 
tainment of  an  organization  which  has  been 
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invited  to  meet  in  the  mvmicipality  is  not 
personally  liable  for  supplies  ordered  by  it 
if  it  sees  that  the  funds  contributed  for  the 
enterprise  are  honestly  accounted  for  and 
equitably  disbursed.  Little  Rock  Furniture 
Mfg.  Co.  V.  Kavanaugh,  51:406,  164  S.  W. 
289,  111  Ark.  575.  (Annotated) 

Liability  for  negligence. 

113.  An  agent  having  charge  of  a  build- 
ing, with  authority  to  make  repairs  and  em- 
ploy servants,  is  personally  liable  for  in- 
juries to  a  passenger,  due  to  the  negligent 
operation  or  repair  of  the  elevator.  Orcutt 
V.  Century  Bldg.  Co.  8:  929,  99  S.  W.  1062, 
201  Mo.  424. 

Liability  for   fraud. 

114.  An  agent  in  charge  of  a  branch  office 
of  a  lottery  company,  who  induces  another 
who  is  ignorant  of  the  fact  that  the  busi- 
ness of  the  company  is  that  of  a  lottery,  to 
purchase  certificates  containing  a  contract 
fraudulent  upon  its  face,  by  false  represen- 
tations that  the  business  conducted  by  the 
company  is  legitimate  and  profitable,  is  lia- 
ble, equally  with  the  principal,  in  an  action 
brought  by  the  party  making  the  invest- 
ment to  recover  the  money  paid  by  him  for 
the  certificates.  Fidelity  Funding  Co.  v. 
Vaughn,  10:  1123,  90  Pac.  34,  18  Okla.  13. 
Compensation. 

Effect  of  discharge  on,  see  supra,  17,  18. 
Subagent's    liability   to   account   for   secret 

commission,  see  supra,  106. 
Compensation    of    real    estate    broker,    see 

Brokers,  II.  b. 
What    constitutes    sale   within   meaning   of 

contract  to  pay  commission  to  agent  for 

sale  of  land,  see  Contracts,  388. 
Validity  of  contract  as  to,  see  Contracts, 

598;  Evidence,  963. 
Compensation     of     corporate     officers     and 

agents,  see  Corporations,  IV.  g,  3. 
Nature  of  contract  by  which  owner  agrees 

to  pay  agent  all  over  specified  sum  for 

procuring  sale,  see  Homestead,  49. 
See  also  supra,  109,  110. 
.  115.  An  automobile  sales  agent  entitled 
to  commissions  on  sales  made  to  persons 
introduced  by  him  is  not  entitled  to  a  com- 
mission on  a  sale  made  by  his  principal  on 
condition  that  a  note  olTered  in  payment 
could  be  discounted  at  the  bank,  merely  be- 
cause, at  the  principal's  request,  he  se- 
cures a  favorable  answer  from  the  bank  and 
receives  the  payment  and  delivers  the  car. 
Bilz  V.  Powell,  38:  847,  117  Pac.  344,  50  Colo. 
482. 

116.  A  sales  agent  entitled  to  commissions 
on  sales  made  in  cases  where  he  either  in- 
troduced the  purchaser  or  closed  the  deal 
cannot  claim  commissions  on  sales  closed 
after  the  termination  of  his  agency,  to  per- 
sons introduced  by  him  during  its  continu- 
ance, if  it  is  not  certainly  known  at  the 
time  of  termination  of  employment  that  the 
customer  will  purchase.  Bilz  v.  Powell, 
38:  847,  117  Pac.  344,  50  Colo.  482. 

117.  A  manufacturer  is  not  liable  to  an 
exclusive  sales  agent  for  commissions  upon 
sales  made  by  him  merely  because  the  pur- 
chaser is  a  resident  of  the  territory  covered 
by  such  agency,  if  the  sale  was  made  out- 
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side  such  territory.  Haynes  Automobile 
Co.  V.  Woodill  Auto.  Co.  40:  971,  124  Pac. 
717,  163  Cal.  102.  (Annotated) 

Oiie  contracting  as  agent  iirithont  au- 
thority. 

118.  One  contracting  as  agent  without 
authority,  but  making  no  representations 
as  to  his  authority  that  were  untrue  or 
that  he  had  reason  to  believe  were  untrue, 
and  none  that  deceived  the  other  contract- 
ing party,  is  not  liable  in  an  action  against 
him  personally  upon  the  contract,  which 
contains  no  apt  words  to  bind  him  person- 
ally. American  Surety  Co.  v.  Morton,  39: 
70a,  122  Pac.  1103,  32  Okla.  687. 

119.  A  person  who  signs  the  name  of 
another  to  a  contract,  as  agent  of  the  latter, 
without  authority  to  do  so,  is  not  personally 
liable  on  the  contract  as  promisor  or  cove- 
nantor, but  is  liable,  in  an  action  of  as- 
sumpsit, upon  an  implied  warranty  of  his 
authority,  or,  in  trespass  on  the  case,  for 
fraud  and  deceit.  Haupt  v.  Vint,  34:  518, 
70  S.  E.  702,  68  W.  Va.  657.         (Annotated) 


PRINCIPAI.  AND  SURETY. 

/.  Suretyship;   liability  of  surety,    1— 
63. 

a.  In  general,  1—14:. 

b.  Release  or  discharge,  15—63. 
II.  Rights  and  remedies  of  surety,  64— 

74. 

Time  for  appeal  by  bonding  company  from 
judgment  against  it,  see  Appeai.  and 
Ebbob,  136. 

Conflict  of  laws  as  to  wife's  contract  of 
suretyship,  see  Conflict  of  Laws,  60. 

Necessity  of  consideration  to  support  agree- 
ment to  indemnify  surety  on  note 
against  loss,  see  Contbacts,  53. 

Statute  of  frauds  respecting  contracts  with 
or  between  sureties,  see  Contbacts, 
233,  300. 

Agreement  by  candidate  for  ofiice,  in  order 
to  secure  sureties  on  bond,  to  devote 
fees  to  payment  of  certain  obligations, 
see  Contbacts,  436. 

Agreement  between  guardian  and  surety  as 
to  mode  of  withdrawing  funds  of  ward 
from  bank,  see  Contbacts,  456;  Evi- 
dence, 1526,  1622. 

Power  of  manufacturing  corporation  to  act 
as  surety,  see  Cobpobations,  74. 

Parol  evidence  to  show  intention  of  sure- 
ties, see  Evidence,  979,  980. 

Admissibility  of  admissions  of  principal 
against  surety,  see  Evidence,    1259. 

Effect  of  guardian's  permitting  his  surety 
to  have  control  over  the  ward's  deposit 
account,  see  Guabdian  and  Wabd,  20. 

Right  of  receiver  of  surety  company  to  funds 
deposited  by  company  with  state  treas- 
urer to  secure  its  contracts,  see  In- 
subance,  30. 

Conclusiveness  of  judgment  as  between  sure- 
ties, see  Judgment,  225. 

Taking  security  as  defeating  mechanics'  lien, 
see  Mechanics'  Liens,  81. 
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Pledge  of  property  to  secure  surety  against 
loss,  see  Mortgage,  10. 

Surety  on  ne  exeat  bond  to  secure  release 
from  arrest,   see  Ne  Exeat. 

Notice  to  surety  of  broker  that  customer's 
notes  taken  as  collateral  sreurity  were 
executed  in  gaming  transactions,  see 
Notice,  6. 

Surety  as  necessary  party  to  suit,  see  Pas- 
ties,  168. 

Power  of  partner  to  assume  suretyship  for 
firm,  see  Paetnersiiip,  26. 

Partner  agreeing,  upon  dissolution,  to  pay 
debts  as  surety,  see  Pabtnebship,  82. 

New  consideration  to  support  contract  of 
suretyship  entered  into  after  note  was 
delivered,   see  Pbincipal  and   Subety, 

Reformation  of  contract  of  suretyship,  ses 

Refobmation  of  Instbuments,  2. 
As  to  bonds,  generally,  see  Bonds. 
As  to  guaranty,  see  Guabanty. 

I.  Suretyship;  liability  of  surety. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A., 
1-70.) 

Power  of  appellate  court  to  adjudicate  ques- 
tion of  liability  of  surety,  see  Appeal 
AND  Ebbob,  701. 

On  attachment  bond,  see  Attachment,  III. 
b. 

On  bond  of  warehouseman,  see  Bailment,  1. 

Signing  note  as  surety,  seee  Bills  and 
Notes,  79. 

Liability  of  sureties  who  place  their  names 
on  face  of  note  as  makers,  see  Bills 
AND  Notes,  90. 

On  bail  bonds,  see  Bail  and  Recognizance. 

On  bonds  for  fidelity  of  employees  or  cor- 
porate officers,  see  Bonds,  II.  b. 

On  bond  of  public  ofiicer,  see  Bonds,  II.  c. 

Estoppel  of  surety,  see  Estoppel,  38. 

Change  of  surety's  position  which  will  en- 
title him  to  rely  on  estoppel,  see  Estop- 
pel, 61. 

Pleading  and  proving  defense  in  action 
against  surety,  see  Evidence,  542. 

Relevancy  of  evidence  against  surety,  see 
Evidence,  803,  866. 

SuflBciency  of  evidence  as  to  surety's  lia- 
bility, see  Evidence,  2287,  2288. 

On  executor's  or  administrator's  bond,  see 

EXECUTOBS    AND    AdMINISTBATOBS,     76- 

79. 

On  bond  of  guardian,  see  Guabdian  and 
Wabd,  111. 

On  liquor  bond,  see  Intoxicating  Liquobs, 
187. 

Limitation  of  action  against  surety,  see 
Limitation  of  Actions,  126,  127,  -278. 

Effect  of  judgment  against  principal,  see 
Judgment,  II.  e,  4. 

Conflict  between  negotiable  instruments  law 
and  statutes  defining  rights  and  liabili- 
ties of  sureties,  see  Statutes,  335. 

1.  A  contract  of  suretyship  having  been 
entered    into    after   a   note    had    once   been 
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delivered  and  accepted  by  the  payee,  and 
the  transaction  had  become  fully  executed, 
requires  proof  of  a  distinct  consideration  to 
support  it;  and,  in  the  absence  of  evidence 
tending  to  establish  a  new  consideration, 
the  undertaking  is  nudum  pactum.  Bank 
of  Carrollton  v.  Latting,  44:  481,  130  Pac. 
144,    37    Okla.   8.  (Annotated) 

2.  The  law  does  not  have  the  same 
solicitude  for  corporations  organized  for 
the  purpose  of  giving  indemnity  bonds,  and 
which  make  suretyship  a  business  for  profit, 
that  it  has  for  voluntary  sureties.  Such 
corporations  are  essentially  insurers,  and  in 
determining  their  rights  and  liabilities,  the 
rules  peculiar  to  suretyship  do  not  apply. 
Chicago  Lumber  Co.  v.  Douglas,  44:  843,  131 
Pac.  563,  89  Kan.  308. 

3.  The  rule  of  strictissimi  juris  is  re- 
laxed in  case  of  a  compensated  surety  who 
is  regularly  engaged  in  that  business. 
Brown  v.  Title  Guaranty  &  S.  Co.  38:  698, 
81  Atl.  410,  232  Pa.  337. 

4.  A  surety  on  a  release  bond  cannot 
escape  liability  thereon  because  it  was  ac- 
cepted by  the  parties  by  stipulation,  and 
not  approved  by  the  ohicer  as  provided  by 
statute.  Fidelity  &  D.  Co.  v.  Bowen, 
6:  1021,  98  N.  W.  897,  123  Iowa,  356. 

5.  No  action  can  be  maintained  against 
sureties  upon  a  contract  for  construction 
work,  where  the  original  contract  was  void 
because  made  by  a  foreign  corporation 
which  had  not  complied  with  the  statute 
as  to  registration  and  location  of  office  at 
the  time  the  contract  was  made.  Pitts- 
burgh Constr.  Co.  v.  West  Side  Belt  R.  Co. 
11:  1145,  154  Fed.  929,  83  C.  C.  A.  501. 

6.  A  written  lease  by  the  terms  of  which 
the  lessees  agree  to  equip  the  premises  with 
a  heating  plant,  to  renew  the  plumbing,  to 
make  other  improvements,  and  to  pay  taxes 
and  the  premiums  on  insurance  in  lieu  of 
rent,  taken  together  with  a  bond  given  by 
them  and  conditioned  for  their  performance 
of  their  contract  and  the  payment  by  them 
for  work  and  materials  used  in  the  improve- 
ments, to  the  end  that  no  lien  shall  be  fast- 
ened upon  the  property, — evidences  an  ex- 
press agreement  of  the  lessees  and  the  surety 
that  the  lessees  will  not  only  furnish  tho 
heating  plant  and  the  plumbing,  but  that 
they  will  pay  for  the  work  and  material  em- 
ployed therein;  and  the  surety  is  liable  to 
the  lessor  for  the  amount  necessarily  paid 
to  relieve  the  property  from  a  lien  for  sucli 
labor  and  material.  American  Bonding  Co. 
V.  Pueblo  Invest.  Co.  9:  557,  150  Fed.  17,  80 
C.  C.  A.  97. 

Creation  of  relatiom. 

Bank  as   surety  on  commercial  paper,  Bee 

Banks,  191. 
Joint  maker  of  note  as  surety  for  comaker 

as  against  holder,  see  Bills  and  Notes, 

176. 
Presumption  as  to  suretyship  of  one  sign- 
ing   note    after    signature    of    another, 

see  Evidence,  136. 
Parol  evidence  of  suretyship,  see  Evidence, 

1050. 
Wife  as   surety,   see  Husband  and   Wife, 

I.   b,  2,  b. 
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Performance  of  coi^dition  precedent. 

Burden  of  proof  as  to,  see  Evidence,  543. 

7.  That  an  injunction  bond  signed  and 
delivered  by  a  surety  on  condition  that  an 
indemnity  bond  be  furnished  him  before  it 
is  used,  is  not  acknowledged  by  him  as  re- 
quired by  a  rule  of  the  court  to  entitle  it 
to  be  received  and  filed,  is  sufficient  to  pro- 
voke inquiry  by  the  obligee  as  to  the  reason 
for  such  omission,  where  the  bond  is  used 
in  violation  of  the  condition;  and  the  obligee 
is  not  entitled  to  recover  thereon  as  an  inno- 
cent party,  under  the  rule  that  where  one 
of  two  innocent  parties  must  suffer  by  the 
act  of  a  third  person  the  sufferer  must  be  he 
who  put  it  in  the  power  of  the  third  person 
to  do  the  wrong.  Hendry  v.  Cartwright, 
8:  1056,  89  Pac.  309,  14  N.  M.  72. 

8.  A  surety  on  a  bond  required  by  an 
order  of  the  court  to  avoid  an  injunction, 
who  signed,  but  did  not  seal,  acknowledge,  or 
justify  to  the  instrument,  which  could  not 
be  legally  filed  by  the  clerk  of  the  court  un- 
til acknowledged,  but  which  was  neverthe- 
less approved  and  filed  by  such  officer,  may 
defeat  recovery  thereon  by  showing  the  ex- 
istence of  a  condition  imposed  at  the  time 
of  its  delivery  by  him  to  a  cosurety,  that  an 
indemnity  bond  must  be  furnished  him  be- 
fore the  injunction  bond  was  used.  Hendry 
V.  Cartwright,  8:  1056,  89  Pac.  309,  14  N. 
M.  72. 

9.  To  entitle  a  materialman  to  maintain 
an  action  on  a  contractor's  bond  for  the 
value  of  the  materials  used  in  the  building, 
he  must  comply  with  a  provision  of  the 
bond  that  notice  in  writing  must  be  given 
to  the  surety  of  any  act  which  may  involve 
a  loss  for  which  the  surety  ma/  be  liable 
within  ten  days  after  the  occurrence  of  the 
act.  Knight  &  Jillson  Co.  v.  Castle,  27: 
573,  87  N.  E.  976,  172  Ind.  97. 

10.  A  condition  in  a  bond  of  a  building 
contractor  that  notice  of  claims  shall  be 
given  the  surety  within  ten  days  after  de- 
fault is  reasonable.  Knight  &  Jillson  Co. 
v.  Castle,  27:  573,  87  N.  E.  976,  172  Ind. 
97. 

11.  The  plain  stipulations  of  the  under- 
taking of  a  surety  company  which  is  paid 
for  undertaking  the  risk  will  be  enforced  in 
its  favor  the  same  as  those  of  a  gratuitous 
surety.  Knight  &  Jillson  Co.  v.  Castle, 
27:  573,  87  N.  E.  976,  172  Ind.  97. 
Failure   of  others  to   sign. 

12.  Sureties  in  a  bond  are  not  released 
by  omission  of  the  principal  to  execute  it, 
if  he  is  bound  by  law  or  a  collateral  con- 
tract recited  in  the  bond,  for  the  perform- 
ance of  the  duty  recited  in  the  condition 
thereof.  Star  Grocer  Co.  v.  Bradford,  39: 
184,  74  S.  E.  509,  70  W.  Va.  496. 

13.  Failure  of  the  principal  to  execute 
a  bond  when  he  is  bound  by  law  or  a  col- 
lateral contract  recited  in  the  bond,  for  the 
performance  of  the  obligation,  imposes  upon 
the  obligee  no  duty  to  inquiije  as  to  whether 
it  was  delivered  by  the  sureties  on  condition 
that  the  principal  should  execute  it,  nor  to 
require  him  to  do  so,  since  the  sureties 
suffered  no  substantial  prejudice  from  such 
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omission.    Star  Grocer  Co.  v.  Bradford,  39: 
184,  74  S.  E.  509,  70  W.  Va.  49G. 

14.  No  liability  attaches  to  persons  who 
sign  a  note  as  sureties  under  an  agreement 
with  the  creditor  that  it  shall  not  become 
binding  unless  the  signature  of  a  third  Y>er- 
son  is  secured  as  cosurety,  until  such  signa- 
ture is  secured.  Bank  of  Benson  v.  Jones, 
16:  343,  61  S.  E.  193,  147  N.  C.  419. 

b.  Release  or  discharge. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Release  of  surety  on  bail  bond,  see  Bail 
AND  Recognizance,  18,  22-24. 

Effect  of  discharge  in  bankruptcy  of  prin- 
cipal, see  Bankbuptcy,  156,  157. 

Of  indorser  on  note,  see  Bills  and  Notes, 
III.  c. 

On  bond  for  fidelity  of  employee  or  cor- 
porate officer,  see  Bonds,  II.  b. 

On  bond  of  public  officer,  see  Bonds,  II.  c. 

Estoppel  of  surety  to  set  up  release,  see 
Estoppel,  93. 

Release  of  guarantor,  see  Guaranty,  II. 

15.  Surrender  of  leased  premises  with- 
out the  consent  of  the  surety  on  the  tenant's 
bond  conditioned  for  the  faithful  perform- 
ance of  the  covenants  of  the  lease  does  not 
discharge  the  surety  from  liability,  where, 
four  months  before  the  surrender,  he  has 
notice  of  the  failure  of  his  principals  in 
the  bond  to  fulfil  their  covenants.  Ameri- 
can Bonding  Co.  v.  Pueblo  Invest.  Co.  9:  557, 
160  Fed.  17,  80  C.  C.  A.  97. 

16.  A  surety  on  a  bond  executed  to  secure 
the  faithful  performance  of  the  terms  of  a 
lease  under  which  taxes  are  to  be  paid  and 
improvements  made  in  lieu  of  rent  is  re- 
leased by  a  surrender  of  the  leased  premises 
during  the  term,  and  their  acceptance  by  the 
lessor,  from  liability  for  the  payment  of 
taxes  which  have  not  yet  completely  accrued, 
and  are  not  due  at  the  time  of  the  surrender. 
American  Bonding  Co.  v.  Pueblo  Invest.  Co. 
9:  557,  150  Fed.  17,  80  C.  C.  A.  97. 

17.  Surrender  of  leased  premises  during 
the  term  by  the  lessee,  who  covenanted  to 
make  improvements  on  the  property  in  lieu 
of  rent,  and  acceptance  of  the  premises  by 
the  lessor,  do  not  release  the  tenant's  surety 
from  liability,  as  for  rent  accrued,  for  labor 
and  material  employed  in  making  such  im- 
provements, where  a  lien  therefor  was  fast- 
ened on  the  property  more  than  a  year  be- 
fore the  surrender,  and  a  suit  to  foreclose 
it  was  pending,  but  did  not  ripen  into  a 
decree  which  determined  its  amount  until  a 
few  days  after  the  surrender.  American 
Bonding  Co.  v.  Pueblo  Invest.  Co.  9:  557,  150 
Fed.  17,  80  C.  C.  A.  97. 

18.  The  surety  of  a  lessee  is  not  released 
from  liability  for  past-due  rent  by  the  sur- 
render of  the  property  prior  to  the  termina- 
tion of  the  term,  where  the  lease  contains 
a  provision  for  re-entry  for  nonpayment  of 
rent,  and  the  rent  was  in  arrear  at  the  time 
of  the  surrender.  Bothfeld  v.  Gordon,  5: 
764,  77  N.  E.  639,  190  Mass.  567. 
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19.  The  liability  of  sureties  for  the  pay- 
ment of  rent  reserved  by  a  lease  to  a  cor- 
poration, terminates  where,  by  reason  of 
dissolution  of  the  corporation  without  hav- 
ing assij^ned  the  lease,  it  has  come  to  an 
end.  Hastings  Corp.  v.  Letton,  3  B.  R.  C. 
617,  [1908]  1  K.  B.  378.  Also  Reported  in 
77  L.  J.  K.  B.  N.  S.  149,  97  L.  T.  N.  S.  582, 
20  Times  L.  R.  456,  15  Manson,  58. 

20.  Permitting  one  member  of  a  firm  of 
building  contractors  to  assign  his  interest  in 
the  contract  to  his  copartner,  and  releasing 
him  from  liability  on  the  contract,  without 
consent  of  the  sureties  on  the  contractor's 
bond,  will  release  such  sureties  from  liabil- 
ity thereon.  Friendly  v.  National  Surety 
Co.  10:  1 160,  89  Pac.  177,  46  Wash.  71. 

(Annotated) 

21.  The  manner  of  making  payments 
provided  by  a  contractor's  bond  is  not,  as 
against  a  surety,  waived  by  a  provision 
that  the  surety  agrees  to  pay  claims  of 
materialmen,  so  as  to  entitle  the  owner 
to  pay  such  claims  in  a  manner  not  provid- 
ed by  the  contract  without  releasing  the 
surety.  First  Nat.  Bank  v.  Fidelitv  &  D. 
Co.  5:  418,  40  So.  415,  145  Ala.  335.  ' 

22.  A  provision  in  a  contractor's  bond, 
which,  after  reciting  the  statute  governing 
mechanics'  liens,  provides  that  the  owner 
may  retain  and  pay  such  claims  and  credit 
them  on  the  contract,  does  not  permit  him, 
as  against  a  surety  on  the  bond,  to  pay 
for  materials  before  they  are  delivered. 
First  Nat.  Bank  v.  Fidelity  &  D.  Co.  5:  418, 
40  So.  415,  145  Ala.  335. 

23.  Making  payments  before  they  are 
due  under  the  terms  of  a  building  contract 
will  release  a  surety  on  the  contractor's 
bond.  First  Nat.  Bank  v.  Fidelity  &  D. 
Co.  5:  418,  40  So.  415,  145  Ala.  335. 

(Annotated) 

24.  Mere  knowledge  on  the  part  of  the 
payee  of  a  note,  uncommunicated  to  the 
surety,  of  the  insolvency  of  the  maker  at 
the  time  the  note  is  executed,  will  not  re- 
lease the  surety  from  liability  thereon.  Se- 
bald  V.  Citizens'  Deposit  Bank,  14:  376,  105 
S.  W.  130,  31  Ky.  L.  Rep.  1244. 

( Annotated ) 

25.  Surrender  of  a  note  before  the  com- 
pletion of  a  renewal  note  by  securing  a  sig- 
nature which  the  creditor  has  agreed  to  se- 
cure does  not  release  the  liability  of  sure- 
ties on  the  first  note.  Bank  of  Benson  v. 
Jones,  16:  343.  61  S.  E.  193,  147  N.  C.  419. 

( Annotated ) 

26.  A  creditor  is  bound  to  use  proper 
care  and  diligence  in  the  management  and 
collection  of  collateral  securities;  and  a 
surety  will  be  released,  to  the  extent  of  the 
loss  actually  sustained  by  the  negligence 
of  the  creditor,  to  the  same  extent  as  if 
such  loss  was  due  to  some  positive  act  of 
the  creditor.  First  Nat.  Bank  v.  Kittle, 
37:  699,  71  S.  E.  109,  69  W.  Va.  171. 

27.  A  surety  upon  a  contract  is  not  re- 
leased because  the  plaintiff  in  an  action 
thereon  fails  to  inform  the  court  that  an- 
other party  to  the  contract  is  the  principal 
debtor.  Gates  v.  Tebbetts,  20:  looo,  119  N. 
W.  1120,  53  Neb.  573. 
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28.  A  surety  for  a  married  woman  in- 
capable of  contracting  is  not  released  by 
the  discharge  of  the  principal.  Gates  v. 
Tebbetts,  20:  1000,  119  N.  W.  1120,  83  Neb. 
573.  (Annotated) 

29.  A  stipulation  of  the  parties  for  an 
affirmance  of  an  order  or  judgment  appealed 
from,  made  in  good  faith,  does  not  release 
the  surety  on  the  appeal  bond.  First  Nat. 
Bank  v.  C.  E.  Stevens  Land  Co.  43:  1040, 
137  N.  VV.  1101,  119  Minn.  209. 

( Annotated ) 

30.  The  sureties  upon  a  redelivery  un- 
dertaking executed  by  two  defendants  in 
an  action  of  claim  and  delivery  are  not  dis- 
charged from  liability  by  the  dismissal  of 
the  action  as  to  one  of  the  defendants,  either 
with  the  consent  or  without  objection  by 
the  plaintiff.  Larson  v.  Hanson,  51:  655, 
144  N.  W.  681,  26  N.  D.  406.       (Annotated) 

31.  The  failure  of  a  creditor  to  file  a 
promissory  note  executed  by  a  husband  and 
wife  as  joint  makers,  the  wife  being  a  sure- 
ty only,  as  a  claim  against  the  estate  of  the 
deceased  husband,  ou  request  of  the  wife's 
attorney  made  after  due  notice  to  creditors 
to  present  their  claims  against  such  estate 
had  been  given,  does  not  release  the  wife 
as  surety,  as  a  creditor,  in  the  absence  of 
a  statute  requiring  him  to  do  so,  is  under 
no  duty  to  use  active  diligence  against  the 
principal  at  the  hazard  of  releasing  the 
surety.  Yerxa  v.  Ruthruff,  25:  139,  120  N. 
W.  758,  19  N.  D.  13.  (Annotated) 

32.  Sureties  on  a  bond  to  discharge  an 
attachment  are  not  released  from  liability 
by  an  attempt  to  amend  the  cause  of  action 
on  which  the  attachment  issued  so  as  to  in- 
crease the  damages  claimed.  Com.  use  of 
Gettman  v.  A.  B.  Baxter  &  Co.  42:  484,  84 
Atl.   136,  235  Pa.   179. 

33.  The  surety  on  the  note  of  a  minor, 
given  in  payment  for  real  estate,  is  dis- 
charged from  liability  thereon,  where  the 
minor,  on  becoming  of  age,  disaffirms  the 
contract  and  restores  the  property  pur- 
chased. Evants  v.  Taylor,  50:  11 13,  137  Pac. 
583,  18  N.  M.  371. 

By  death. 

34.  When  a  bond  is  given  by  a  surety 
for  the  integrity  of  a  person,  in  considera- 
tion of  that  person's  being  appointed  to  an 
office  by  the  obligee  of  the  bond,  the  lia- 
bility of  the  surety  will  not,  unless  expressly 
BO  stipulated  in  the  bond,  be  determined  by 
his  death.  Re  C race,  2  B.  R.  C.  929,  [1902] 
1  Ch.  733.  (Annotated) 

35.  The  sureties  on  a  saloon  keeper's 
bend  given  under  a  statute  requiring  a  bond 
conditioned  for  the  faithful  observance  of 
all  laws  regulating  the  sale  of  intoxicating 
liquors,  and  providing  that  the  surety  on 
such  a  bond  shall  be  liable  for  any  damage 
caused  by  a  breach  thereof  in  all  cases 
where  the  principal  shall  be  liable,  are  not 
relieved  of  liability  by  the  death  of  the 
saloon  keeper,  to  a  widow  of  one  who  was 
killed  by  a  person  to  whom  the  saloon 
keeper  had  unlawfully  sold  intoxicating 
liquor.  Koski  v.  Pakkala,  47:  183,  141  N. 
W.  793,  121   Minn.  450. 
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By  change  of  contract. 

36.  A  surety  company  undertaking  for 
hire  to  see  that  the  damages  agreed  upon 
or  awarded  in  consequence  of  the  location 
and  construction  of  a  railroad  are  paid  is 
not  released  from  its  liability  by  the  fact 
that  the  company  and  property  owner  agree 
for  a  conveyance  of  the  fee,  instead  of  a 
mere  easement.  Brown  v.  Title  Guaranty  & 
S.   Co.  38:  698,  81   Atl.  410,  232  Pa.  337. 

37.  The  change  of  a  bond  from  a  statu- 
tory to  a  common-law  bond  cannot  be  said 
to  be  nonprejudicial  to  the  sureties,  if  the 
liability  is  thereby  enlarged.  Kuhl  v.  Cham- 
berlain, 21:766,  118  N.  W.  776,  140  Iowa, 
546. 

38.  A  surety  upon  a  tenant's  bond  is  not 
discharged  from  liability,  on  the  ground  that 
there  had  been  a  material  alteration  in  the 
bonded  contract,  by  a  surrender  of  the  prem- 
ises by  the  lessees  during  the  term  without 
notice  to  the  surety,  whereby  the  latter  was 
deprived  of  the  right  to  exercise  an  option 
for  the  purchase  of  the  leased  premises  dur- 
ing the  lifetime  of  the  lease,  where  the  sur- 
render was  made  after  default  by  the  lessees 
and  at  a  time  when,  by  the  terms  of  the 
lease,  the  lessor  might  have  lawfully  re-en- 
tered. American  Bonding  Co.  v.  Pueblo  In- 
vest. Co.  9:  557,  150  Fed.  17,  80  C.  C.  A.  97. 

( Annotated ) 

39.  A  provision  in  a  building  contract 
that  changes  must  be  agreed  upon  and  in- 
dorsed upon  the  contract  is  for  the  benefit 
of  the  surety  as  well  as  the  owner,  and 
changes  made  without  being  so  indorsed 
will  release  him  from  liability.  Lonergan 
v.  San  Antonio  Loan  &  T.  Co.  22:  364,  104 
S.  W.  1061,  101  Tex.  63. 

40.  A  compensated  surety  for  a  building 
contractor  is  entitled  to  the  same  rights  in 
case  of  alterations  of  the  contract  without 
his  consent  as  those  to  which  a  voluntary 
surety  would  be  entitled.  Lonergan  v.  San 
Antonio  Loan  &  T.  Co.  22:  364,  104  S.  W. 
1061,   101   Tex.  63. 

41.  The  change  of  the  state  in  which  a 
solicitor  of  life  insurance  is  to  work,  after 
the  execution  of  a  bond  conditioned  for  the 
faithful  performance  of  his  duties,  will  not, 
although  it  enlarges  his  responsibilities,  re- 
lease the  surety,  where  the  bond  provides 
that  it  shall  not  be  annulled  or  revoked 
without  the  consent  of  the  obligee,  but 
shall  remain  in  force,  whether  under  the 
agent's  existing  appointment  or  any  future 
one,  and  the  agency  contract  provides  that 
the  agent  shall  have  authority  in  the  orig- 
inal state,  and  shall  give  a  satisfactory  bond 
which  shall  hold  good  "under  this  or  any 
future  agreement."  Daly  v.  Old,  28:  463,  99 
Pac.  460,  35  Utah,  74.  (Annotated) 
Extension  of  time  of  payment. 
Estoppel  of  surety  to  set  up  release  by  ex- 
tension of  time,  see  Estoppel,  93. 

Discharge  of  guarantor,  see  Guaranty,  26. 

42.  The  granting  of  an  extension  of  time 
by  the  holder  of  a  joint  and  several  promis- 
sory note,  to  the  principal  obligor,  does  not 
constitute  a  material  alteration  thereof 
which  will  release  a  surety,  within  the  pro- 
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visions  of  the  negotiable  instrument  law  re- 
lating thereto,  as  such  provisions  would  ap- 
ply only  in  case  of  a  physical  alteration  of 
the  instrument  itself.  Richards  v.  Market 
Exch.  Bank  Co.  36:  99,  90  N.  E.  1000,  81 
Ohio  St.  348. 

43.  Any  valid  extension  of  the  time  of 
payment  of  the  debt  at  the  request  of  the 
principal  debtor  without  the  consent  of 
the  surety  discharges  the  latter.  Fanning 
V.  Murphy,  4:  666,  105  N.  W.  1056,  126 
Wis.  538. 

44.  It  is  essential  to  a  valid  extension 
of  the  time  of  payment  of  an  indebtedness 
so  as  to  discharge  a  surety  that  the  transac- 
tion should  involve  all  the  essentials  of  a 
binding  contract,  effectually  tying  the  hands 
of  the  creditor  as  regards  enforcing  payment 
of  the  debt  until  the  expiration  of  the 
agreed  time.  There  must  be  a  reasonably 
definite  time  agreed  upon  and  an  agreed 
equivalent  rendered  for  the  extension,  and 
that  equivalent  must  be  a  consideration. 
A  mere  request  for  the  extension  of  the 
due  date  of  a  debt  at  the  contract  rate  of 
interest,  and  consent  thereto,  are  not  suf- 
ficient. Fanning  v.  Murphy,  4:  666,  105  N. 
W.  1056,  126  Wis.  538. 

45.  A  grantee  of  real  estate  who  agrees 
as  part  consideration  for  the  conveyance, 
to  pay  the  debt  of  his  grantor,  or  that  of 
some  other  person,  to  a  third  party,  is  the 
principal  debtor  as  regards  his  immediate 
promisee,  and  the  third  party  as  well,  so 
that  any  agreement  made  between  the  sec- 
ond promisor  and  the  original  promisee 
prejudicial  to  the  original  promisor,  op- 
erates to  discharge  the  latter  the  same  as 
in  any  case  of  an  agreement  between  the 
principal  debtor  and  the  creditor  where 
there  is  a  surety.  Fanning  v.  Murphy,  4: 
666,  105  N.  W.  1066,  126  Wis.  538. 

( Annotated ) 

46.  A  maker  of  a  note,  who  appends  to 
his  name  the  word  "surety,"  and  is,  as  be- 
tween himself  and  his  comaker,  a  surety 
only,  to  the  knowledge  of  the  payee,  is 
primarily  liable,  and,  under  the  negotiable 
instruments  law,  his  liability  is  not  dis- 
charged by  the  extension  of  time  to  the 
principal  obligor.  Cellers  v.  Lyons,  lo: 
133,  89  Pac.  426,  49  Or.  186. 

47.  A  signer  of  a  joint  and  several  prom- 
issory note  is  not,  although  known  by  the 
payee  to  be  a  surety,  discharged  under  the 
negotiable  instruments  law  by  the  granting 
of  an  extension  of  time  to  the  principal 
debtor.  Vanderford  v.  Farmers'  &  M.  Nat. 
Bank,  lo:  129,  66  Atl.  47,  105  Md.  164. 

(Annotated) 

48.  The  acceptance  of  interest  in  ad- 
vance is  sufficient  consideration  for  the  re- 
newal of  a  note,  to  release  a  surety  who 
does  not  consent  thereto.  Morehead  v.  Citi- 
zens' Deposit  Bank,  23:  141,  113  S.  W.  601, 
130  Ky.  414.  (Annotated) 

49.  One  who  signs  a  note  which  is  to  be 
held  as  collateral  for  that  of  another,  with 
the  understanding  that  he  is  to  sustain  the 
relation  of  surety  to  the  latter  note,  will 
be  discharged  from  liability  by  the  exten- 
sion of  time  to  the  principal  debtor,  with- 
Digest   1-52  JL.R.A.(N.S.) 


out  his  knowledge,  by  a  holder  with  notice 
of  the  facts.  Morehead  v.  Citizens'  Deposit 
Bank,  23:  141,  113  S.  W.  501,  130  Ky.  414. 

50.  A  surety  on  a  promissory  note  is 
not  discharged  from  liability  by  an  ex- 
tension of  time  granted  the  principal,  where 
the  makers  are  not  precluded  from  paying 
the  note  prior  to  the  expiration  of  such 
an  extension,  and  the  extension  granted  is 
without  consideration.  Southard  v.  Latham, 
50:  871,  138  Pac.  205,  18  N.  M.  503. 

51.  One  who  signs  a  joint  and  several 
promissory  note  on  the  face  thereof  as  sure- 
ty only,  to  the  knowledge  of  the  payee,  is 
not  discharged,  under  the  negotiable  instru- 
ment law,  by  the  granting  of  an  extension 
of  time  to  the  principal  obligor,  although 
upon  a  valuable  consideration  and  without 
the  consent  of  the  surety.  Richards  v.  Mar- 
ket Exch.  Bank  Co.  26:  99,  90  N.  E.  1000, 
81  Ohio  St.  348.  (Annotated) 

52.  The  granting  of  an  extension  of 
time  to  a  corporation  on  a  corporate  note 
signed  by  the  corporation  and  some  of  the 
principal  stockholders,  who  are  also  direc- 
tors, as  sureties,  does  not  release  the  stock- 
holders from  liability  as  sureties  although 
they  do  not  consent  thereto,  unless  it  is 
shown  that  some  injury  resulted  to  them 
thereby.  First  Nat.  Bank  v.  Livermore,  47: 
274,  133  Pac.  734,  90  Kan.  395.  (Annotated) 

53.  A  slight  indulgence  by  an  attorney 
charged  with  the  collection  of  a  note  to  the 
maker,  not  authorized  or  ratified  by  the 
holder,  will  not  release  the  sureties  on  the 
instrument,  if  no  security  for  the  payment 
of  the  note  is  thereby  lost  or  impaired. 
Hall  v.  Presnell,  39:  62,  72  S.  E.  985,  157 
N.  C.  290.  (Annotated) 

54.  Notice  to  the  surety  of  reservation  of 
recourse  against  him  is  not  necessary  when 
permitting  the  maker  to  renew  a  note, 
under  the  provisions  of  the  negotiable  in- 
struments act  that  extension  of  time  to  the 
maker  releases  the  liability  of  one  second- 
arily liable,  unless  the  right  of  recourse 
against  him  is  expressly  reserved.  Mere- 
dith V.  Dibrell,  46:  92,  155  S.  W.  163,  127 
Tenn.  387.  (Annotated) 

55.  An  administrator  has  no  authority 
to  enter  into  a  binding  contract  for  the  ex- 
tension of  time  on  a  note  executed  by  his 
intestate,  so  as  to  release  sureties  thereon. 
Daviess  County  Bank  &  T.  Co.  v.  Wright, 
17:  1122,   110  S.  W.  361,   129  Ky.  21. 

56.  Securing  payment  of  a  year's  inter- 
est from  the  administrator  of  the  maker  of 
an  overdue  note  for  the  purpose  of  indi- 
cating to  the  bank  customers  that  the  paper 
is  still  alive,  and  placing  on  the  note  an  in- 
dorsement of  extension  for  a  year,  are  not 
sufiJcient  to  establish  a  binding  contract  to 
extend  for  such  time,  which  will  release 
sureties  on  the  paper.  Daviess  County  Bank 
&  T.  Co.  V.  Wright,  17:  1122,  110  S.  W.  361, 
129  Ky.  21. 

By  release  or  loss  of  seonrity  by  cred- 
itor. 

57.  Where  a  creditor  of  a  partnership, 
having  in  his  hands  any  securities  or  means 
of  satisfying  his  debt,  relinquishes  or  loses 
them    by    his    wilful    acta    or    through    his 
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negligence,  the  surety  will  be  discharged; 
the  surety  being  released  by  any  act  of  the 
creditor  which  deprives  him  of  his  right 
of  subrogation.  Johnson  v.  Jones,  48:  547, 
135  Pac.  12,  39  Okla.  323. 
By  delay  er  negligence  of  creditor. 
Conflict    of    laws    as    to,    see    Conflict   of 

Laws,  30. 
Discharge  of  retiring  partner  from  liability 
as  surety,  see  Partnekship,  84. 

58.  Delay  short  of  the  limitation  period 
in  enforcing  payment  of  a  bond  from  the 
principal  will  not  release  the  sureties  from 
liability  thereon.  Clinton  County  v.  Smith, 
37:  272,  141   S.  W.  1091,  238  Mo.  118. 

69.  As  a  general  rule,  the  obligation  to 
see  that  the  debt  is  paid  rests  upon  the 
surety,  and  not  on  the  creditor;  and  the  lat- 
ter owes  the  former  no  active  diligence. 
Hier  v.  Harpster,  13:  204,  90  Pac.  817,  76 
Kan.  1. 

60.  A  creditor  entitled  to  resort  to  a 
principal  debtor  and  a  surety  for  the  dis- 
charge of  his  claim  owes  no  duty  to  the  lat- 
ter of  active  vigilance  to  collect  the  debt  of 
the  principal.  The  law  imposes  the  duty  of 
activity  in  such  circumstances  on  the  surety, 
rather  than  on  the  creditor.  Fanning  v. 
Murphy  4:  666,  105  N.  W.  1056,  126  Wis. 
538. 

61.  A  provision  for  stay  of  execution  in 
an  agreement  for  judgment  for  overdue 
rent  will  not  release  the  lessee's  surety  if 
the  extension  is  not  beyond  the  time  in 
which,  in  the  ordinary  course  of  judicial 
proceedinirs,  execution  could  have  been  ob- 
tained. Bothfeld  V.  Gordon,  5:  764,  77  N. 
E.  639,  190  Mass.  567.  (Annotated) 

62.  The  mere  fact  that  a  bank  which  is 
the  owner  of  a  note  upon  which  there  is  a 
surety  is,  at  its  maturity,  indebted,  upon 
general  deposit  account,  to  the  principal 
upon  the  note  in  a  siun  larger  than  that  due 
upon  the  note,  and  fails  to  exercise  its  right 
to  set  off  the  amount  of  the  note  against 
this  deposit  indebtedness,  and  allows  the  de- 
posit to  be  checked  out  by  such  depositor, 
— does  not  discharge  the  surety  on  the  note. 
Davenport  v.  State  Bkg.  Co.  8:  944,  54  S.  E. 
977,  126  Ga.  136.  (Annotated.) 

63.  The  omission  of  the  holder  of  a  note 
given  by  the  cashier  of  a  bank,  and  which 
was  surrendered  and  marked  "Paid,"  when 
an  entry  of  its  amount  was  made  by  the 
cashier  on  the  pass  book  of  the  holder,  to 
give  the  surety  notice  of  the  facts  concern- 
ing the  surrender  of  the  note,  or  of  a  suit 
brought  against  the  holder  by  the  receiver 
of  the  bank  to  recover  the  amount  credited 
in  the  pass  book,  and  which  was  pending 
more  than  three  years,  does  not  absolve  the 
surety  from  liability  on  the  note.  Hier  v. 
Harpster,   13:  204,  90  Pac.  817,   76  Kan.   1. 

(Annotated) 

II.  Rights  and  remedies  of  surety. 

(See  also   same  heading   in  Digest  L.R.A. 
1-70.) 

Liability  of  corporate  officers  to  surety  on 
corporate  paper,  see  Cobpobations,  167. 
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Execution  by  surety  who  has  paid  judgment 
against  principal,  see  Execution,  3,  4. 

Right  to  enjoin  threatened  fraudulent  con- 
veyance by  principal,  see  Fraudulent 
Conveyances,  55. 

Effect  on  right  of  surety  subrogated  to  reme- 
dies of  creditor,  to  enforce  them,  or  bar 
of  surety's  right  of  action  against  prin- 
cipal, see  Limitation  of  Actions,  81. 

Effect  on  right  of  holder  of  note  to  recover 
from  surety  of  bar  of  claim  as  against 
estate  of  deceased  cosurety,  see  Limi- 
tation OF  Actions,  82. 

Limitation  of  time  for  action  by  surety  se- 
curing assignment  of  judgment  against 
principal,  see  Limitation  of  Actions, 
264. 

Surety's  right  of  set-oflF,  see  Set-Off  and 
Countebclaim,  24,  26,  28,  29,  34. 

Subrogation  of  surety,  see  Subrogation, 
VI. 

64.  A  surety  on  an  indemnity  bond  may, 
before  payment,  in  equity  compel  the  prin- 
cipal to  pay  in  exoneration.  Carr  v.  Davis, 
20:  58,  63  S.  E.  326,  64  W.  Va.  522. 

65.  The  recital  in  a  subsequent  bond  of 
an  administrator,  of  the  tender  thereof  in 
lieu  of  the  preceding  one,  in  compliance 
with  a  desire  on  the  part  of  the  principal 
therein  to  release  the  surety  in  it  from 
further  liability,  is  not  a  stipulation  or 
covenant  for  indemnity  of  the  surety  in  the 
preceding  bond.  Central  Bkg.  &  S.  Co.  v. 
United  States  Fidelity  &  G.  Co.  51:  797, 
80  S.  E.  121,  73  W.  Va.  197. 

66.  Sureties  for  a  corporation  which  has 
succeeded  to  the  rights  of  one  who  contract 
ed  under  seal  for  stock  of  another  corpora- 
tion cannot  defeat  their  liability  on  the 
ground  that  the  original  contract  was  se- 
cured by  fraudulent  representations.  El- 
liott v.  Brady,  18:  600,  85  N.  E.  69,  192  N. 
Y.  221.  (Annotated) 

67.  A  woman  who  joins  as  surety  upon 
renewal  of  a  bond  secured  by  mortgage  on 
her  husband's  land,  executed  prior  to  the 
marriage,  is  entitled,  as  against  his  heirs, 
to  be  protected  against  loss  by  reason  of 
such  liability,  upon  partition  of  her  hus- 
band's property.  Matheson  v.  Matheson, 
18:  1167,  117  N.  W.  755,  139  Iowa,  511. 

68.  The  failure  of  county  commissioners 
to  effect  a  settlement  with  the  tax  collec- 
tor, and  require  him  to  exhibit  the  neces- 
sary receipts  for  one  year  before  placing  the 
duplicates  of  the  ne.xt  year  in  his  hands, 
as  required  under  penalty  by  statute,  does 
not  render  them  liable  to  the  sureties  on 
his  bond,  who  are  compelled  to  make  good 
money  which  he  collects  and  fails  to  ac- 
count for  under  the  new  duplicates.  Hud- 
son V.  McArthur,  28:  115,  67  S.  E.  995,  152 
N.  C.  445.  (Annotated) 

69.  Failure  of  county  commissioners  to 
effect  a  proper  settlement  with  a  tax  col- 
lector, and  require  him  to  exhibit  the  neces- 
sary receipts  for  one  term  before  enter- 
ing upon  the  duties  of  a  succeeding  one,  is 
not  the  cause  of  injury  to  persons  signing 
his  bond  for  the  succeeding  term,  through 
losses  occasioned  by  his  embezzlement  dur- 
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ing  such  term  and  afterwards,  so  as  to  give 
the  sureties  a  cause  of  action  against  tlie 
commissioners  for  their  negligence.  Hud- 
son V.  McArthur,  28:  115,  67  S.  E.  995,  152 
N.  C.  445. 

70.  A  surety  on  a  note  secured  by  mort- 
gage in  which  he  joins,  who,  upon  paying 
the  note,  takes  an  assignment  to  himself 
of  the  instruments,  becomes  a  simple  con- 
tract creditor  of  tlie  principal,  with  a  right 
to  enforce  the  mortgage  to  obtain  payment 
of  his  claim,  Tripp  v,  Harris,  35:  348,  70 
S.  E.  470,  154  N.  C.  298. 

Bet\reeii  sureties. 

As  to  contribution,  generally,  see  Contbibu- 

TiON  AND  Indemnity. 
Limitation   of   action  for  contribution,   see 

Limitation  of  Actions,  83,  116,  248. 
See  also  Subrogation,  29,  30. 

71.  Bonds  given  by  a  personal  repre- 
sentative before  the  clerk  of  a  county  court 
in  the  vacation  of  the  court,  as  new  bonds, 
after  he  had  qualified  and  given  bond,  are 
not  substitutes  for  the  original  bond,  but 
are  valid  and  enforceable  as  additional  ones 
and  as  further  security;  and  in  case  of 
necessity  for  contribution  among  the-  sure- 
ties, the  proportion  of  contribution  is  de- 
terminable by  the  penalties  of  the  several 
bonds.  Central  Bkg.  &  S.  Co.  v.  United 
States  Fidelity  &  G.  Co.  51:  797,  80  S.  E. 
121,  73  W.  Va.  197. 

72.  A  surety  who,  after  the  default  of 
the  principal  debtor,  pays  the  indebtedness 
for  his  own  protection,  without  being  co- 
erced into  doing  so,  makes  such  payment 
under  compulsion  within  the  rule  that  it  is 
essential  to  the  preservation  of  a  surety's 
rights  against  his  cosurety  that  he  should 
pay  the  indebtedness  vmder  compulsion. 
Fanning  v.  Murphy,  4:  666,  105  N.  W.  1056, 
126  Wis.  538. 

73.  One  of  several  sureties  on  a  contract- 
or's bond,  who,  upon  the  default  of  the  con- 
tractor, finishes  the  work,  cannot  compel 
the  cosureties  to  contribute  to  the  expense 
without  permitting  them  to  share  in  the 
amount  received  by  him  under  the  contract. 
Labbe  v.  Bernard,  14:  457,  82  N.  E.  688,  196 
Mass.  551. 

74.  One  of  several  sureties  on  a  contract- 
or's bond  cannot,  by  taking  an  assignment 
of  the  rights  under  the  contract  as  security 
for  money  advanced  by  him  to  the  contract- 
or, deprive  his  cosureties  of  the  right  to 
share  in  the  amount  received  under  the  con- 
tract in  case,  upon  the  contractor's  default, 
he  finishes  the  work,  and  attempts  to  com- 
pel them  to  contribute  towards  the  expense. 
Labbe  v.  Bernard,  14:  457,  82  N.  E.  688,  196 
Mass.  551.  (Annotated) 


PRINTED  INSTRUMENT. 

Validity  of  will  partly  in  print,  see  Wnxs, 
4. 


PRINTED  SIGNATURE. 

Sufficiency  of,  to  satisfy  statute  of  frauds, 

see  Contbacts,  290. 
Digest   1-52  I..R.A.(N.S.) 


PRINTING. 

Of  brief;  allowance  of  costs  for,  see  Ap- 
peal AND  Eeboe,  1640. 

Statute  requiring  all  county  printing  to  be 
done  within  county,  see  Commebce,  7; 
Constitutional  iAw,  454;  Contbacts, 
802. 

Implied  agreement  of  county  to  pay  for,  see 
Contracts,  41. 

Mandamus  to  state  commissioners  of  print- 
ing, see  Mandamus,  28. 


PRIOR  AGREEMENTS. 

Parol  evidence  as  to,  see  Evidence,  VI.  0. 


PRIOR  APPROPRIATIONS. 

Of  waters,  see  Waters,  II.  f. 


PRIORITY. 


Of  assignment  of  balance  due  imder  con- 
tract for  public  work  over  mechanics' 
liens  subsequently  filed,  see  Assign- 
ment, 26. 

Between  assignees,  see  Assignment,  28-30. 

Between  attachment  and  other  liens,  see  At- 

TACHMENT,  II.   b. 

Of  claims  in  bankruptcy,  see  Bankbuptct, 
136-138. 

As  between  claimants  of  fund  of  insolvent 
bank,  see  Banks,  V. 

In  right  to  bank  charter,  see  Banks,  2. 

Between  lien  of  bank  on  its  stock  and  that 
of  pledgee,  see  Banks,  15. 

In  assets  of  insolvent  building  and  loan  as- 
sociation, see  Building  and  Loan  Asso- 
ciations, 26,  29. 

Of  chattel  mortgagee,  see  Chattel  Mobt- 
GAGE,  IV.  b. 

As  between  option  to  purchase  and  declara- 
tion of  homestead,  see  Contbacts,  160. 

In  case  of  insolvency  of  corporation,  see 
Cobpobations,  VI.  f,  2. 

Of  preferred  stockholders,  see  Cobpobations, 
255. 

In  payment  of  county  warrants,  see  Couw- 
ties,  30. 

Between  creditors  generally,  see  Cbeditob's 
Bill,  IV. 

Of  claims  against  decedent,  see  Executobs 
and  Administbatobs,  IV.  a,  3. 

Between  garnishee  and  other  creditor,  see 
Gabnishment,  II.  e. 

Of  purchase  money  lien  over  homestead 
rights,  see  Homestead,  27,  28,  40. 

Of  married  woman  over  husband's  creditors, 
see  Husband  and  Wife,  145. 

Between  creditors  of  insolvent  generally,  see 
Insolvency,  3. 

Between  drainage  assessments  and  mort- 
gage lien,  see  Constitutional  Law, 
604,  818. 

Of  judgment,  see  Judgment,  268. 


PRIOR  OFFENSE— PRIVATE  ACTION. 


2289 


Between  sale  by  husband  of  curtesy  initiate 
and  executor's  sale  under  attachment 
of,  for  interest,  see  Levy  and  Seizube, 
13. 

Of  one  advancing  money  to  take  up  mort- 
gage, see  Lis  Pendens,  12. 

Between  mechanics'  lien  and  other  liens,  see 
Mechanics'  Liens,  III. 

Between  mining  claims,  see  Mines,  I.  c. 

Between  mortgage  and  other  liens,  see  MOBT- 
gage,  II. 

Between  individual  and  firm  creditors,  see 
Paetnekship,  39-42. 

Of  local  improvement  assessment,  see  Public 
Impeovements,  58-62. 

Of  claims  against  receiver,  see  Receivebs, 
III. 

Between  receiver  and  other  claimants  of 
property,  see  Receivebs,  19. 

Between  unrecorded  contract  for  purchase 
and  prior  unrecorded  option,  see  Spe- 
cific Pekfobmance,  86. 

Of  purchaser  at  execution  sale,  see  Sxjbboga- 

TION,   1. 

Of  United  States  as   creditor,  see  United 

States,  V. 
As  between  two  bona  fide  purchasers,   see 

Vendob  and  Pukciiaseb,  90. 
In    appropriation    of    water,    see    Watees, 

II.  f. 
Between  legacies,  see  Wills,  400. 
Burden  of  proof  as  to,  see  Evidence,  595. 
Effect  of  failure  to  record  on,  see  Records 

AND  Recobding  Laws,  III.  d. 


PRIOR  OFFENSE. 

Effect    of,    on    extent    of    punishment,    see 
Cbiminal  Law,  IV.  f. 


PRISON. 

Imprisonment  in,  for  crime,  see  Cbiminal 

Law,  IV. 
Liability    of   city    for    nuisance   caused   by 

maintenance    of,    see    Municipal    Cob- 

POBATIONS,   361. 

As  to  jails,  see  Jails. 


PRISON  BREACH. 


See  Escape. 


PRISONERS. 


Implied    contract    to    pay    for   services    of 
physician  to,  see  Contbacts,  43. 


PRIVACY. 


Constitutionality  of  statute  forbidding  un- 
authorized publication  of  photograph, 
see  Constitutional  Law,  353,  364,  387, 
784. 


Invasion  of,  by  taking  photograph  for 
rogues'     gallery,     see     Courts,     198; 

PlIOTOGBAPHS,   2. 

Violation  of,  by  compelling  production  of 
corporate  books,  see  Discoveby  and  In- 
spection, 26. 

Evidence  in  action  for  invasion  of,  see  Evi- 
dence, 1731-1733,  2013. 

Municipal  liability  for  invasion  of,  see  Mu- 
nicipal Copobations,  361. 

Destruction  of,  by  construction  of  city 
prison  with  windows  overlooking  ad- 
joining property,  see  Municipal  Cob^ 

POEATIONS,  361. 

Invasion  of,  by  use  of  photograph  for  photo- 
grapher's own  purposes,  see  Photo- 
geaphs,  1. 

Taking  evidence  in  camera,  see  Secbets. 

1.  The  legislature,  and  not  the  courts, 
must  provide  a  remedy  for  invasion  of  the 
right  of  privacy.  Henry  v.  Cherry,  24:  991, 
73  Atl.  97,  30  R.  I.  13. 

2.  There  is  no  common-law  right  of 
privacy  which  will  give  one  a  right  of  action 
for  publication  by  another  of  his  photo- 
graph as  part  of  the  advertisement  of  the 
latter's  business,  although  mental  suffering 
is  thereby  inflicted  upon  him.  Henry  v. 
Cherry,  24:  991,  73  Atl.  97,  30  R.  L  13. 

(Annotated) 

3.  No  actionable  wrong  arises  out  of 
the  unauthorized  publication  of  one's  por- 
trait, although  it  is  in  connection  with 
that  of  another  person  who  is  accused  of 
crime.  Hillman  v.  Star  Pub.  Co.  35:  595, 
117  Pac.  594,  64  Wash.  691. 

4.  One  is  entitled  to  the  right  of 
privacy  as  to  his  photograph,  and  the  pub- 
lication of  it  without  his  consent,  as  a 
part  of  an  advertisement  for  the  purpose 
of  furthering  the  publisher's  business,  en- 
titles him  to  recover  without  proof  of  spe- 
cial damages.  Foster-Milburn  Co.  v.  Chinn, 
34:  1 137,  120  S.  W.  364,  134  Ky.  424. 

( Annotated ) 

5.  That  a  statute  forbidding  the  use  of 
another's  photograph  for  advertising  or 
trade  purposes  creates  a  right  of  action, 
and  imposes  a  liability  unknown  to  the  com- 
mon law,  and  makes  a  formerly  innocent 
act  a  criminal  offense,  does  not  invalidate 
it.  Rhodes  v.  Sperry  &  Hutchinson  Co.  34: 
1143,  85  N.  E.  1097,  193  N.  Y.  223. 


PRIVATE  ACTION. 

To  enforce  performance  of  common  carrier's 

duty,  see  Caeeiebs,  769. 
For  violation  of  statute,  see  Case,  5;  Ex- 

PLOSIOxNS  AND  EXPLOSIVES,  4;  HIGH- 
WAYS, 327. 

Of  abutting  owner,  see  Highways,  29-31; 
87-89,  94,  95. 

To  enjoin  erection  of  fence  keeping  cattle 
from  public  lands,  see  Injunction,  102. 

To  compel  express  company  to  accept  and 
deliver  goods,  see  Mandamus,  62. 

For  abatement  of  nuisance,  see  Nuisances, 
II.  a. 


Sisest  1-52  I..R.A.(N.S.) 
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To  enforce  public  right  generally,  see  Pab- 

TiES,  I.  a,  4. 
For  violation  of  ordinance,  see  Railroads, 

136;  Street  Railways,  38;  Trial,  128. 
To  enforce  tax  lien,  see  Taxes,  260,  267. 
For  loss  by  fire  resulting  from  insufficient 

supply  of  water,  see  Waters,  381-401. 


PRIVATE  BURIAL  GROUND. 

See  Cemeteries. 


^*» 


PRIVATE  CAR. 

Liability   as   insurer   of   railroad    company 

transporting,   see  Carriers,   848. 
Insurance  of,  see  Insurance,  658. 


PRIVATE  CROSSING. 

Over  railroad,  see  Railroads,  45,  141,  177. 


PRIVATE  FIRE  SYSTEM. 

Charge  for  furnishing  water  to,  see  Waters, 
363,  408,  435-438. 


♦  *» 


PRIVATE  INTERNATIONAL  LA^V. 

See  Conflict  of  Laws. 

#•» 

PRIVATE   LAND    CLAIMS. 

What  is  a  confirmation  of  a  land  grant,  see 
Contracts,  374,  375. 


PRIVATE  PURPOSE. 

Right  to  take  property  under  power  of 
eminent  domain  for,  see  Eminent  Do- 
main, I.  d. 


PRIVATE  RAILW^AT. 

Power  to  condemn  land  for,  see  Eminent 

Domain,  87,  88. 
In  street,  see  Highways,  104. 
Employee   riding   on,    as   a    passenger,    see 

Carriers,  59. 
Duty  of  owner  of,  towards  employees  riding 

gratuitously    to    and    from    work,    see 

Master  and  Servant,  140. 
Application    of    fellow    servant   act   to,    see 

Master  and  Servant,  761,  763. 
Servants    engaged    in    operating,    as    fellow 

servants  of  other  employees,  see  Master 

AND  Servant,  819. 
Digest  1-52  L.R.A.(N.S.) 


Duty  to  keep  lookout  for  children  on  track, 

see  Railroads,  100. 
See  also  Loouing  Railroad. 

].  One  who,  for  j)urpo8e8  of  his  own,  at- 
tempts to  make  use  of  a  private  way,  upon 
which  the  owner  operates  a  railroad  track 
for  his  own  use,  cannot  hold  the  owner  li- 
able for  an  injury  caused  by  collision  with 
cars  in  motion  thereon,  in  the  absence  of 
anything  to  show  that  the  injury  was  in- 
tentionally or  wantonly  inflicted.  Bowler 
V.  Pacific  Mills,  21:  976,  86  N.  E.  767,  200 
Mass.  364. 


PRIVATE    ROAD. 


As  boundary,  see  Boundaries,  11,  12. . 

Easement  in  private  way,  see  Easements. 

Exercise  of  eminent  domain  to  secure,  see 
Eminent  Domain,  51,  63-66. 

Right  to  compensation  on  changing  into 
public  road,  see  Eminent  Domain,  225. 

Injunction  against  obstruction  of;  right  of 
defendant  to  affirmative  relief  upon 
cross  bill,  see  Pleading,  543. 

As  to  private  railroads,  see  Private  Rail- 
roads. 

See  also  Private  Way. 


PRIVATE  SCHOOLS. 

Statute  making  right  to  establish  depend 
upon  vote  of  electors  of  county,  see 
Constitutional  Law,  82. 

Prohibiting  establishment  of  private  school 
for  colored  children,  see  Constitution- 
al Law,  640;  Corporations,  45. 

Mandamus  to  compel  recognition  of  contract 
right  of  student  to  continue  in  attend- 
ance, see  Mandamus,  88. 

See  also  Schools,  20. 


PRIVATE  WAY. 


Bounding  of  land  on  private  pass  way,  see 

Boundaries,  10-14. 
Power  of  board  of  health  to  require  paving 

of,  see  Constitutional  Law,  372. 
Implied  covenant  as  to,  see  Covenants  and 

Conditions,  19;  Damages,  133. 
Grant  of,  as  dedication,  see  Dedication,  6. 
Easement  in,  see  Easbsients. 
Estoppel  to  assert  title  to,  see  Estoppel,  27. 
Estoppel  to  deny  right  to  revoke  permis^ 

sion  to  use,  see  Estoppel,  107. 
Effect  of  giving   name  to,   to  make   public 

highway,  sec     Iighways,  1. 
Enjoining  obstruction  of,  see  Injunction, 

180. 
Injunction   against   interference   with   ease- 
ment by  building  over,  see  Injunction, 

200. 
Landlord's  liability  for  injury  on,  see  Lani>- 

LOHD  AND  Tenant,  129. 
Agreement  by  city  to  undertake  care  of,  see 

Municipal  Corporations,  259,  260. 


PRIVILEGE— PRIZE  CONTES'f. 
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1.  The  general  public  liave  only  the 
rights  of  licensees  on  a  street  opened  by  a 
private  corporation,  and  connected  with  the 
public  streets,  for  the  use  of  its  own  em- 
ployees and  persons  having  business  with  it, 
notices  being  maintained  at  different  places 
upon  it,  indicating  that  it  is  a  private  way. 
Bowler  v.  Pacific  Mills.  21:  976,  86  N.  E. 
767,  2Q0  Mass.  364.  (Annotated) 

2.  The  owner  of  a  house  on  a  private 
way  used  by  occupants  of  adjoining  houses 
to  gain  access  to  the  street  is  under  obliga- 
tion not  to  construct  his  gutters  in  such  a 
manner  that  they  will  create  a  dangerous 
accumulation  of  ice  in  the  way.  Cavanagh 
V.  Block,  6:  310,  77  N.  E.  1027,  192  Mass.  63. 

( Annotated ) 

♦<-♦ 

PRIVILEGE. 

Abridgment  of,  see  Constitutional  Law, 

II.  a. 
Of  suitor  in  Federal  court  from  arrest  by 

state  authorities,  see  Coubts,  247,  248. 
Of   witness,    see    Criminal    Law,    107-121, 

131;  Witnesses,  II.  c. 
In  libel  case,  see  Evidence,  99,   674,  677; 

Libel  and  Slander,  II.  e. 
Evidence  on  question  of,  see  Evidence,  1630. 
Right  to  enjoy  under  municipal  license  as 

property,  see  Injunction,  306. 
Right  of  public  service  corporation  to  exer- 
cise, see  Public  Service  Corporations,  5. 
As  question  for  jury,  see  Trial,  338,  339, 

342,  343. 
Of  exemption  from  process,  see  Writ  and 

Process,  II.  d. 

«-»-» 


PRIVILEGED  COMMUNICATIONS. 

Conductor's   report  as  to   accident  as,   see 

Discovery  and  Inspection,  14,  15. 
Messages  in  possession  of  telegraph  company 

as,  see  Discovery  and  Inspection,  17. 
Evidence  of,  see  Evidence,  X.  b. 
In    libel    or    slander    case,    see   Libel   and 

Slander,  II.  e. 
Effect    of    confidential    communications    in 

record  on  right  to  examine,  see  Records 

and  Recording  Laws,  7,  9. 

♦*-• 


PRIVILEGE  TAX. 

Constitutionality  of,  see  Taxes,  44. 

Tax  on  privilege  of  selling  intoxicating  li- 
quors, see  Intoxicating  Liquors,  II; 
Taxes,  47. 

Taxation  of  privilege  to  take  turpentine 
from  standing  trees,  see  Taxes,  58. 

Taxation  of  oil  and  gas  privilege,  see  Taxes, 
53-57,  135,  160,  18L 

See  also  License,  II. 


PRIVITY. 

Effect   of   lack   of,   on    right   of   action   for 

money  received,  see  Assumpsit,  27. 
Digest   1-52  L.R.A.(N.S.) 


Between  executor  and  legatee,  see  Estoppel, 
264. 

Bctweeii  seller  or  manufacturer  and  person 
injured,  see  Food,  19;  Negligence,  I. 
b,  2. 

Between  fraudulent  grantee  and  creditor  of 
his  grantor,  see  Fraudulent  Convey- 
ances, 36. 

Between  foreign  administrator  and  domicil- 
iary executors,  see  Judgment,  208. 

Between  contractor  and  school  district,  see 
Judgment,  230. 

In  contract  for  water  supply,  see  Waters, 
381-401. 

Third  person's  right  of  action  on  contract, 
see  Parties,  I.  a,  2,  b. 


PRIVY  EXAMINATION. 

Of  married  woman,  see  Acknowledgment, 
III.  b. 


PRIZE. 

Requiring  payment  in  cash  of  value  of  prizes 
offered  as  trade  inducements,  see  Con- 
stitutional Law,  420. 


PRIZE  CONTEST. 


Acceptance  of  offer  to  person  obtaining 
highest  vote  based  on  newspaper  sub- 
scriptions, see  Contracts,  161. 

Estoppel  to  contest  decision  of  judges  in 
prize  contest,  see  Estoppel,  77. 

Sufficiency  of  pleading  in  action  to  recover 
prize,  see  Pleading,  585. 

Conditional  sale  of  article  to  be  given  as 
prize,  see  Sale,  154,  155. 

1.  One  making  an  offer  of  specified 
compensation  to  whoever  obtains  the  high- 
est vote  based  on  paid  subscriptions  to  a 
newspaper  cannot,  after  acceptance  and 
part  performance  of  its  terms,  either  change 
the  terms  of  the  ofler  or  give  to  them  an 
interpretation  contrary  to  their  true  mean- 
ing, without  the  consent  of  the  other  party. 
Mooney  v.  Daily  News  Co.  37:  183,  133  N. 
W.  573,  116  Minn.  212. 

2.  One  who  advertises  an  offer  to  give 
a  prize  to  whoever  rightly  counts  the  dots 
in  the  advertisement,  and  states  that  in 
case  of  a  tie  a  prize  of  equal  value  will  be 
given  to  each  one  making  a  correct  answer, 
cannot  avoid  liability  to  anyone  making  a 
correct  answer,  on  the  ground  that  the  an- 
swer was  not  as  neatly  and  legibly  written 
as  was  the  one  for  which  the  prize  was 
awarded.  Minton  v.  F.  G.  Smith  Piano  Co. 
33:  305,  36  App.  D.  C.  137.         (Annotated) 

3.  One  who  attempts  to  earn  a  re- 
ward offered  by  a  newspaper  as  an  adver- 
tising scheme,  for  the  identification  of  a 
described  person,  by  learning  from  his  em- 
ployee his  place  of  residence,  and  then  en- 
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tering  it  in  disguise,  may  even  though  he 
effects  the  identification,  be  denied  the  re- 
ward, on  the  ground  of  unfair  dealing. 
Davidson  v.  Times  Printing  Oo.  34:  1164, 
116  Pac.  18,  63  Wash.  577. 

4.  One  who  offers  a  reward  for  the 
identification  of  a  person,  in  connection 
with  an  advertising  scheme,  has  a  right  to 
make  himself  the  sole  judge  of  any  dispute 
arising  over  claims  to  it,  and  provide  tliat 
his  decision,  made  in  good  faith,  shall  be 
final.  Davidson  v.  Times  Printing  Co. 
34:  H64,  116  Pac.  18,  63  Wash.  577. 


PRIZE  FIGHT. 


Right  of  private  citizen  to  enjoin,  see  Nui- 
sances, 87. 


PROBABIUTT. 


Question  for  jury  as  to,  see  Trial,  II.  c,  3. 

♦  •  » 

PROBABLE  CAUSE. 

Proof  of  want  of,  in  action  for  abuse  of 
process,  see  Abuse  of  Process,  7. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  236,  237,  258-260. 

Evidence  of,  in  mitigation  of  damages,  see 
Evidence,  2007. 

Sufficiency  of  evidence  to  show,  see  Evi- 
dence, 2102. 

For  swearing  out  affidavit  for  arrest,  see 
Libel  and  Slander,  97. 

Want  of,  for  prosecution,  see  Malicious 
Pbosecution,  II, 

For  issue  of  search  warrant,  see  Search 
and  Seizure,  10. 

As  question  for  jury,  see  Trial,  276-279, 
1026. 


PROBATE. 


Appealability  of  probate  decree,  see  Appeal 
AND  Error,  45. 

Jurisdiction  of  appeal  in  probate  proceed- 
ings, see  Appeal  and  Error,  9,  73. 

Jurisdiction  as  to  probate  matters,  see 
Courts,  II.  a,  5. 

Conclusiveness  of  judgment  as  to  probate 
matters,  see  Judgment,  II.  d,  5. 

Conclusiveness  of  foreign  probate,  see  Judg- 
ment, 289. 

Relief  against  judgment  of  probate,  see 
Judgment,  363. 

Title  derived  through  deeds  from  heirs  of 
decedent  whose  estate  was  not  probated, 
see  Vendor  and  Purchaser,  35. 

Sufficiency  of  title  defended  on  probate  de- 
cree distributing  decedent's  estate,  see 
Vendor  and  Purchaser,  42. 

Of  wills  generally,  see  Wills,  I.  e. 

Digest  1-52  L.R.A.(N.S.) 


PROBATE  COURTS. 

Right  to  appeal  from  judgment  of,  see 
Appeal  and  Error,  9. 

Jurisdiction  of,  see  Courts,  II.  a,  5. 

Admissibility  of  de^wsitions  in  proceedings 
before,  see  Depositions,  14. 

Relief  against  probate  decree  in  equity,  see 
Equity,  54. 

Presumption  as  to  jurisdiction,  see  Evi- 
dence, 509. 

Duty  to  keep  records,  see  Records  and  Re- 
cording Laws,  12. 

Repeal  of  statute  as  to  jurisdiction  of,  see 
Statutes,  347. 

Placing  property  under  control  of  trustees, 
free  from  jurisdiction  of,  see  Trusts, 
24. 


PROBATE  FEES. 


See  Taxes,  10,  281,  292. 


PROBATE  JUDGE. 


Discretion  as  to  granting  liquor  license,  see 
Intoxicating  Liquors,  70. 


PROBATE  TAX. 


Recovering  back  tax  paid  under  duress,  see 

Assumpsit,  64. 
Constitutionality    of,    see    Constitutional 

Law,  407. 
Title  of  statute  imposing  probate  tax  or  fee, 

see  Statutes,  140,  141. 
Statute  imposing,  as  special  legislation,  see 

Statutes,  179. 


PROBATION. 


Residence  for  school  purposes  of  children 
committed  to  citizens  on  probation  by 
juvenile  court,  see  Schools,  8. 


#*» 


PROCEDURE. 

See  Pbactice  and  Procedure. 


PROCEEDINGS   IN  REM. 

Administration    proceeding    as,    see    Judg- 
ment, 138. 


PROCEEDINGS  SUPPLEMENTARY. 

See  Execution,  n. 


PROCESS— PHOHIBITION,  I. 


2293 


PROCESS. 

Abuse  of,  see  Abuse  of  Process. 
In  general,  see  Writ  and  Process. 


PROCLAMATION. 

As  to  proposed  submission  of  constitutional 
amendment,  see  Constitutional.  Law, 
6. 

Of  governor  declaring  constitutional  amend- 
ment adopted,  see  Courts.  109. 


PRO    CONF£SSO. 

Judgment  pro  confesso,  see  Judgment,  I.  b. 


PRODUCE    EXCHANGE. 

See  Exchanges. 

♦-•-♦ 


PRODUCTION  OF  DOCUMENTS. 

See  Discovery  and  Inspection,  I. 

•>•-» 

PROFANE    LANGUAGE. 

Divorce  for,  see  Divorce  and  Separation, 

33. 
Ordinance  punishing  use  of,  see  Municipal 

Corporations,  213;  Trial,  1080. 
As  nuisance,  see  Nuisances,  48. 
Arrest  of  passenger   for,   see   Search   and 

Seizure,  11. 


PROFERT. 

See  Pleading,  I.  h. 


PROFESSIONAL  SCHOOLS. 

See  Colleges;  Medical  Colleges;  Univer- 
sities. 


PROFIT  A  PRENDRE. 

Hunter's     license,    see    Game    and    Game 
Laws,  10. 


PROFITS. 


Right  of  lowest  bidder  to  recover  lost  profits 
from  municipality  where  contract  is  let 
to  higher  bidder,  see  Contracts,  803. 
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Resulting  from  infringement  of  copyright, 
see  Copyright,  20. 

Secret  profits  of  promoters,  see  Corpora- 
tions, 188-200;  Damages,  328. 

Duty  of  cotenant  to  account  for,  see  Co- 
tenancy, 2,  7. 

Recovery  of  profits  made  from  infringement 
of  trademark,  see  Courts,  209;  Limi- 
tation OF  Actions,  73,  74. 

Loss  of,  as  element  of  damages,  see  Dam- 
ages, III.  p. 

Accounting  for,  on  grant  of  injunction  to 
restrain  use  of  tradename,  see  Equity, 
129. 

Estoppel  of  joint  adventurers  to  claim  inter- 
est in,  see  Estoppel,  118. 

Evidence  as  to  loss  of,  see  Evidence,  1752, 
1753. 

Of  business  conducted  by  husband  as  com- 
munity property,  see  Husband  and 
Wife,  77. 

Promise  of  share  of,  to  servants,  see  Master 
AND  Servant,  111. 

Right  of  mortgagee  in  possession  to,  see 
Mortgages,  29,  33. 

Duty  of  purchaser  at  foreclosure  sale  to 
account  for,  where  foreclosure  is  set 
aside,  see  Mortgage,  141. 

Right  to  share  in,  as  proof  of  partnership, 
see  Partnership,  5-9,  13. 

Proximate  cause  of  loss  of,  see  Pboximatb 
Cause,  43. 

Duty  of  member  of  committee  to  accovmt 
for  secret  profits  made  in  purchasing 
property  for  city,  see  Trusts,  53. 


PROHIBITED  ARTICLES. 

Effect  of  use  of,  on  insurance,  see  Insur- 
ance, 267-275. 


PROHIBITED  PLACES. 

Sale  of  liquor  in,  see  Intoxicating  Liquors. 
182-185. 


PROHIBITION. 


I.  Potver  to  issue,  1—3. 
II.  Adeqttacy  of  other  remedies,  4^—8. 
Ill,  Persons  to,  or  against  whom,  writ 

may  he  granted,  9. 
IV.  Proceedings    that   may    be    forbid- 
den, 10—22. 
V.  Procedure,  23,  24. 

Of  sale  of  liquor,  see  iNTOxicArme  Liquors, 

I. 
Original  jurisdiction  of  appellate  court,  see 

Courts,  II.  a,  2. 

J.  Power  to  issue. 

(See   also   same  heading   in   Digest  L.R.A. 
1-10.) 
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PROHIBITION,  II.— IV. 


1.  That  inforiuations  against  a  rail- 
road company  for  alleged  violation  of  a 
municipal  ordinance  in  running  its  cars 
across  .<»treet3,  filed  in  a  court  which  has 
jurisdiction  of  the  subject-matter,  fail  to 
state  a  cause  of  action,  will  not  justify 
the  issuance  of  a  writ  of  prohibition  against 
the  prosecutions,  although  the  number  is  so 
great  as  to  be  oppressive.  State  ex  rel. 
Terminal  R.  Asso.  v.  Tracy,  37:  448,  140 
S.  W.  888,  237  Mo.   109. 

2.  As  the  North  Dakota  supreme  court 
has  only  such  jurisdiction  as  is  expressly 
or  by  necessary  Implication  granted  by 
North  Dakota  Constitution,  §  86,  granting 
appellate  jurisdiction  only,  together  with 
a  general  superintending  control  over  all  in- 
ferior courts,  except  as  provided  by  §  87, 
which  grants  power  to  issue  writs  of  habeas 
corpus,  mandamus,  quo  warranto,  certiorari, 
injunction,  and  such  other  original  writs 
and  remedial  writs  as  may  be  necessary  to 
the  proper  exercise  of  its  jurisdiction,  it 
cannot  issue  a  writ  of  prohibition,  that  not 
being  one  of  the  enumerated  writs,  except 
where  its  issuance  is  necessary  to  the  proper 
exercise  of  its  jurisdiction  in  a  pending 
cause,  or  to  eflfectuate  its  general  superin- 
tending control  over  inferior  courts.  State 
ex  rel.  Poole  v.  Nuchols,  20:  413,  119  N.  W. 
632,  18  N.  D.  233. 

3.  The  writ  of  prohibition  may  not 
be  used  for  the  purpose  of  a  proceeding  in 
error  so  as  to  review  the  action  of  the 
lower  court,  when  such  court  has  juris- 
diction of  the  subject-matter  and  of  the 
parties,  so  as  to  correct  an  error  of  such 
trial  court.  State  ex  rel.  West  v.  Huston, 
34:  380,  113  Pac.   190,  27  Okla.  606. 

II.  Adequacy  of  other  remedies. 

(See  also   same   heading   in  Digest  L.R.A. 
1-70.) 

4.  The  fact  that  a  statute  providing  for 
the  removal  of  an  incumbent  from  a  public 
office  is  unconstitutional  will  not  prevent 
the  issuance  of  a  writ  of  prohibition  to  pre- 
vent proceedings  under  it,  if  relief  has  been 
denied  petitioner  in  the  lower  court,  and 
there  is  no  other  plain,  speedy,  and  ade- 
quate remedy.  Bell  v.  First  Judicial  Dist. 
Ct.  1:  843,  81  Pac.  875,  28  Nev.  280. 

(Annotated) 

5.  Prohibition  will  not  lie  to  restrain 
a  court  from  proceeding  with  a  case  in 
which  it  has  erroneously  denied  a  change  of 
venue,  since  an  appeal  from  the  judgment 
will  afford  an  adequate  remedy.  State  ex 
rel.  Miller  v.  Spokane  County  Super.  Ct.  2: 
395,  82  Pac.  877,  40  Wash.  555,    (Annotated) 

6.  Appeal  from  an  order  denying  a  mo- 
tion to  quash  the  summons  and  set  aside 
the  judgment,  not  made  until  after  the 
judgment  was  entered,  upon  which  there  is 
no  provision  for  a  stay,  is  not  an  adequate 
remedy  in  case  the  judgment  is  void,  so  as 
to  prevent  the  issuance  of  a  writ  of  prohi- 
bition against  execution  of  the  judgment. 
Gordon  v.  District  Ct.  44:  1078,  131  Pac. 
134.  36  Nov.  1. 
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7.  Prohibition  will  not  lie  to  prevent  a 
magistrate  from  proceeding  to  act  under  an 
invalid  subpoena  which  he  has  issued  for  the 
investigation  of  crimes,  since  the  witness 
imprisoned  for  refusing  to  obey  it  has  an 
adequate  remedy  by  writ  of  habeas  corpus. 
People  ex  rel.  Livingston  v.  Wyatt,  10:  159, 
79  N.  E.  330,  186  N.  Y.  383. 

8.  A  writ  of  prohibition  is  the  proper 
remedy  to  restrain  action  upon  an  informa- 
tion purporting  to  have  been  presented  by 
a  private  person,  where  neither  the  prosecut- 
ing attorney  for  the  county  nor  any  other 
officer  thereto  authorized  exhibited  it,  since 
such  information  is  invalid  and  no  other 
plain,  speedy,  and  adequate  remedy  at  law 
exists.  Evans  v.  Willis,  19:  1050,  97  Pac. 
1047,  22  Okla.  310. 

III.  Persons  to,  or  against  whom,  writ 

may  be  granted. 

(See  also   same  heading   in   Digest   L.R.A. 
1-70.) 

9.  A  taxpayer  is  not  beneficially  in- 
terested in  the  manner  of  drawing  a  grand 
jury,  so  as  to  be  entitled  to  test  its  legality 
by  writ  of  prohibition,  under  a  statute  au- 
tliorizing  tlie  issuance  of  the  writ  on  ap- 
plication of  a  person  beneficially  interest- 
ed. State  ex  rel.  Hanna  v.  Main,  34:  255, 
113  Pac.  632,  62  Wash.  242.        (Annotated) 

IV.  Proceedings  that  may  be  forbidden. 

(See  also   same  heading   in   Digest   L.R.A. 
1-70.) 

10.  Prohibition  will  lie  to  prevent  an  in- 
ferior court  from  entertaining  a  controversy 
over  the  subject-matter  of  wliich  it  has  no 
jurisdiction.  Ex  parte  State  ex  rel.  Wil- 
son, 10:  1 129,  43  So.  490,  150  Ala.  489. 

11.  Prohibition  will  not  lie  to  prevent  the 
allowance  of  a  change  of  venue  on  the  the- 
ory that  the  application  was  not  in  con- 
formity with  the  mandates  of  the  statute, 
or  that  the  proper  notice  was  not  given. 
State  ex  rel.  Kochtitzky  v.  Riley,  12:  900, 
101  S.  W.  567,  203  Mo.  175. 

12.  Prohibition  is  not  available  as  a  rem- 
edy on  the  ground  of  the  lack  of  the 
right  of  review  of  the  action  of  the  court 
sought  to  be  prohibited,  since,  if  it  has  ju- 
risdiction and  the  law  makes  its  decision 
final,  no  power  to  interfere  by  prohibition 
exists;  but  if  it  has  not  jurisdiction,  pro- 
hibition is  the  special,  peculiar,  and  appro- 
priate remedy  for  preventing  action,  and,  if 
it  is  not  prevented,  the  order,  judgment,  or 
decree  will  be  void,  and  may  be  disregarded. 
State  ex  rel.  Powhatan  Coal  &  C.  Co.  v. 
Ritz,  9:  1225,  56  S.  E.  257,  60  W.  Va.  395. 

13.  A  court  of  general  jurisdiction  will 
not  be  prohibited  from  entertaining  a  gar- 
nishment proceeding,  although  it  is  insti- 
tuted collusively,  in  the  interest  of  the  prin- 
cipal debtor,  for  the  purpose  of  vexing  and 
harassing  the  garnishee  and  obtaining  evi- 
dence for  use  in  another  proceeding,  where 
the  statute  authorizes  prohibition  when  the 
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proceeding  against  which  it  is  sought  is 
without  or  in  excess  of  the  court's  jurisdic- 
tion. Board  of  Home  Missions  v.  Maughan, 
M-  874,  101  Pac.  581,  35  Utah,  516. 

( Annotated ) 

14.  That  an  appeal  would  be  futile  in 
•case  the  evidence  sought  to  be  elicited  in  a 
collusive  garnishment  proceeding  instituted 
to  obtain  evidence  from  the  garnishee  has 
been  secured  will  not  entitle  the  garnishee 
to  a  writ  of  prohibition  against  the  court's 
entertaining  the  proceeding.  Board  of  Home 
Missions  v.  Maughan,  24:  874,  101  Pac.  581, 
35  Utah,  516. 

15.  Prohibition  lies  to  prevent  a  trial 
<50urt  from  entertaining  a  plea  to  an  indict- 
ment, challenging  the  legality  or  sufficiency 
of  the  evidence  on  which  it  was  found. 
Noll  v.  Dailey,  47:  1207,  79  S.  E.  668,  72  W. 
Va.  520. 

16.  Where  the  jurisdiction  of  a  court 
depends  upon  the  existence  of  certain  facts 
and  it  has  granted  an  injunction  upon  a 
pleading  which  does  not  set  forth  such 
facts,  its  claim  of  right  to  time  for  con- 
sideration of  the  objection  to  the  sufficiency 
of  the  pleading  does  not  justify  its  action 
in  refusing  to  vacate  the  void  order,  and 
the  enforcement  of  the  order  may  be  re- 
strained bv  prohibition.  Charleston  v.  Lit- 
tlepage,  s^:  353,  80  S.  E.  131,  73  W.  Va.  156. 

17.  A  receiver  cannot  ordinarily  take 
into  custody  property  found  in  possession 
of  a  stranger  to  the  record,  claiming  title, 
but  where  such  stranger  intervenes  in  the 
receivership  proceedings,  and  submits  his 
rights  to  the  court  for  adjudication,  he  is 
not  entitled  to  a  writ  of  prohibition  to  re- 
strain the  court  from  determining  those 
rights.  State  ex  rel.  Parsons  Min.  Co.  v. 
McClure,  47:  744,  133  Pac.  1063,  17  N.  M. 
«94.  (Annotated) 
In  contempt  case. 

See  also  infra,  19. 

18.  Contempt  proceedings,  based  upon 
disobedience  of  a  void  injunction,  may  be 
prevented  by  the  writ  of  prohibition.  State 
ex  rel.  Powhatan  Coal  &  C.  Co.  v.  Ritz,  9: 
1225,  56  S.  E.  257,  60  W.  Va.  395. 

To  court  of  equity. 

19.  A  preliminary  injunction  granted 
without  notice,  which  requires  the  defendant 
company,  which  manufactured  coke,  to  con- 
tinue to  ship  its  product  to  the  order  of  the 
complainant  as  its  sole  selling  agent  under 
an  alleged  contract,  deprives  defendant  of 
the  possession  of  its  property  without  a 
hearing,  and  is  null  and  void;  and  proceed- 
ings against  it  for  violation  of  the  injunction 
order  will  be  restrained  by  writ  of  prohibi- 
tion. State  ex  rel.  Powhatan  Coal  &  C.  Co. 
V.  Ritz,  9:  1225,  56  S.  E.  257,  60  W.  Va.  395. 

(Annotated) 

20.  A  writ  of  prohibition  will  not  issue 
against  a  district  court  of  North  Dakota 
to  restrain  it  from  further  proceedings  in 
an  action  to  enjoin  the  pure  food  commis- 
sioner, when  the  issue  in  that  court  is  the 
legality  or  illegality  of  the  acts  threatened 
by  the  commissioner,  and  the  record  leaves 
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the  question  in  doubt.     State  ex  rel.  Ladd  v. 
Cass  County,  15:  331,  115  N.  W.  675,  17  N. 
D.  285. 
Receivers. 

21.  A  writ  of  prohibition  is  the  proper 
remedy  to  prevent  an  inferior  court  from 
interfering  with  a  receiver  appointed  by  an- 
other court  of  concurrent  powers,  which  has 
acquired  jurisdiction  of  the  subject-matter 
and  the  parties.  State  ex  rel.  Sullivan  v. 
Reynolds,  15:  963,  107  S.  W.  487,  209  Mo. 
161. 

Ordinance. 

22.  A  trial  court  cannot  be  prohibited 
from  passing  on  a  bill  to  enjoin  the  passage 
of  a  municipal  ordinance  for  fraud  or  sur- 
render of  property  rights,  on  the  theory  that 
such  facts  are  not  shown;  since  the  ques- 
tions are  to  be  determined  by  that  court  in 
the  first  instance.  State  ex  rel.  Abel  v. 
Gates,  2:  152,  89  S.  W.  881,  190  Mo.  540. 

V.  Procedure. 

(See   also   same   heading   in   Digest  L.R.A. 
1-70.) 

23.  The  rule  under  which  a  supervising 
court  sometimes  requires  an  applicant  for 
a  writ  of  prohibition  first  to  make  appli- 
cation to  the  lower  court  for  discontinu- 
ance or  vacation  of  the  proceeding  or  ac- 
tion complained  of  on  the  groimd  of  lack  of 
jurisdiction  is  a  discretionary  one  of 
courtesy  and  deference  to  the  court  below, 
and  does  not  apply  if  it  appears  in  any 
manner  that  such  court  has  acted  deliber- 
ately or  has  considered  the  question  of  its 
jurisdiction  and  intends  to  proceed. 
Charleston  v.  Littlepage,  51:  353.  80  S.  E. 
131,  73  W.  Va.  156. 

24.  Upon  motion  for  an  absolute  writ 
without  trial  of  the  issues,  after  return  to 
an  alternative  writ  of  prohibition,  the  re- 
turn is  conclusive  as  to  all  the  mat- 
ters denied  by  respondent,  and  as  to  any 
new  matter  alleged  in  the  return  not  de- 
nied by  relator.  People  ex  rel.  Livingston 
v.  Wyatt,  10:  159,  79  N.  E.  330,  186  N.  Y. 
383. 


PROMISE. 


Effect  of,  to  revive  debt  discharged  in  bank- 
ruptcy, see  Bankbuptcy,  158,  159. 

As  affecting  limitation  of  action,  see  Limi- 
tation OF  Actions,  IV.  c. 

Effect  of  master's  promise  on  servant's  as- 
sumption of  risk  of  danger,  see  Mas- 
ter AND  Servant,  577-593. 

Servant's  reliance  on  promise  of  pit  boss, 
see  Masteb  and  Seevant,  843. 

Contracts   generally,   see   Contracts. 


PROMISSORY  NOTE. 

See  Bills  and  Notes. 
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PROMO'raRS— PROPRIETARY  MEDICINES. 


PROMOTERS. 

Right  of  bank  to  engage  in  promoting 
schemes,  see  Banks,  10. 

Of  corporation  generally,  see  Cobpobations, 
IV.  h. 

Conflict  of  laws  as  to  liability  of,  see  Con- 
flict OF  Laws,  85. 

Implied  contract  to  pay  for  services  of,  see 
Contracts,  29. 

Interpretation  of  contract  of  promoter  with 
corporation,  see  Contracts,  385. 

Validity  of  contract  between  corporation 
and  promoter,  see  Contracts,  578. 

Joint  liability  of,  see  Joint  Creditors  and 
Debtors,  8. 

Laches  for  seeking  accounting  from  illegal 
profits,  see  Limitation  of  Actions,  77. 

Limitation  of  time  for  suit  against  pro- 
moters to  recover  illegal  profits,  see 
Limitation  of  Actions,  177. 

■  ♦ » » 


PROMOTING  SCHEMES. 

Right  of  bank  to  engage  in,  see  Banks,  10. 

♦♦» 

PROMOTION  EXPENSES. 

Making  allowance  for,  in  fixing  value  of  gas 
plant  for  purpose  of  establishing  rates, 
see  Gas,  31. 


See  Delay. 


PROMPTNESS. 


PROOF. 


Of  service  of  process,  see  Writ  and  Process, 

in. 


PROOFS  OF  DEATH. 

Admissibility  in  evidence,  see  Evidence,  871, 
872. 


PROOFS   OF  I.OSS. 

In  general,  see  Insurance,  VI.  a. 

Prejudicial  error  in  excluding  from  evidence, 
see  Appeal  and  Error,  1256. 

By  wife,  as  agent  of  husband,  see  Husband 
AND  Wife,  21-23. 

,  Estoppel  of  insured  by,  see  iNSxmANCE,  483. 

I  Waiver  of  condition  in  insurance  policy  re- 
quiring, see  Insurance,  607,  610. 

i  Waiver  of  provision  that  suit  shall  not  be 
brought  until  certain  time  after  re- 
ceipt of,  see  Insurance,  608.  609. 

!  SuflSciency  as  question  for  court  or  jury, 
see  Trial,  650,  651. 
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PROPERTY. 

What  constitutes  generally,  see  Constitu- 
tional Law,  3G8,  370. 

In  wild  animal,  see  Animals,  2. 

Assault  in  protection  of,  see  Assault  and- 
Battery,  37-41. 

What  constitutes  within  meaning  of  bank- 
ruptcy act,  see  Bankruptcy,  45,  46,  48. 

Membership  in  board  of  trade  as,  see  Board 
OF  Trade. 

Action  on  the  case  for  injury  to,  see  Case, 
22,  23. 

Guaranty  of  right  to,  see  Constitutionai. 
Law,  II.  b. 

Public  office  as,  see  Constitutional  Law, 
589. 

Corporate  ownership  of,  see  Corporations, 
IV.  e. 

Issue  of  stock  in  exchange  for,  see  Cor- 
porations, 212-218. 

Condemnation  of,  see  Eminent  Domain. 

In  wild  game,  see  Game,  1. 

Seizure  of  property  used  in  gaming,  see 
Gaming,  21. 

Parent's  right  of  property  in  minor  chil- 
dren, see  Infants,  24. 

Right  to  enjoy  privilege  under  municipal 
license  as,  see  Injunction,  306. 

Literary  and  artistic  property,  see  Literary 
AND  Abtisitc  Property. 

Destruction  of,  as  nuisance,  see  Municipal 
Corporations,  142,  144,  163,  154,  162. 

Liability  for  injury  to,  generally,  see  Neg- 
ligence, 28-33,  37-41,  73,  74,  203,  252. 

Effect  of  contributory  negligence  on  right 
to  recover  for  injury  to,  see  Negli- 
gence, 203. 

Obstruction  of,  as  nuisance,  see  Nuisances, 
168,  169,  171-173. 

Property  right  in  public  office,  see  Officers, 
52. 

Instructions  in  action  for  injury  to,  see 
Trial,  893. 

Transfer  of  property  in  payment  of  usurious 
interest,  see  Usury,  39-41. 

1.  An  owner  of  land  will  not  be  per- 
mitted to  use  it  in  a  particular  way  with 
no  other  purpose  than  to  damage  his  neigh- 
bor. Barger  v.  Barriuger,  25:  831,  66  S. 
E.  439,  151  N.  C.  433. 


PROPERTY  IN  TRANSIT. 

Taxation  of,  as  interference  with  commerce,, 
see  Commerce,  146-152. 


PROPOSAI.. 

For  insurance,  see  Insurance,  III.  e;  V.  K 


PROPRIETARY  MEDICINES. 

See  Patent  Medicines. 
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PRO  RATING. 

Between  insurers,  see  Insuraxce,  VI.  g. 


PROSECUTING   ATTORNEY. 

See  District  and  Prosecuting  Attorneys. 


PROSPECTIVE  DAMAGES. 

See  Damages,  III.  q. 


PROSPECTIVE  LEGISLATION. 

In  general,  see  Statutes,  II.  d. 
♦  »  » 

PROSPECTUS. 


Liability  of  officers  of  corporation  issuing 
fraudulent  prospectus,  see  Corpora- 
tions, 171. 

Liability  of  promoters  for  misstatements  in, 
see  Corporations,  182. 


PROSTITUTION. 


Prohibiting  interstate  transportation  of 
women  for  purpose  of,  see  Commerce, 
40,  41. 

Effect  of  Federal  statute  on  right  of  state 
to  forbid  importation  of  women  into 
state  for  immoral  purposes,  see  Com- 
merce, 1. 

Knowledge  of  girl's  age  as  element  of  crime 
of  harboring  female  under  eighteen  for 
purpose  of  sexual  intercourse,  see  Crim- 
inal Law,  16. 

Evidence  in  prosecution  under  white  slave 
act,  see  Evidence,  1977. 

Variance  in  prosecution  under  white  slave 
act,  see  Evidence,  2503. 

Injunction  against  use  of  house  for  purposes 
of,  see  Nuisance,  95,  96,  178,  180. 

Houses  of  prostitution  generally,  see  Dis- 
orderly Houses. 

The  word  "female"  as  used  in  chap- 
ter 87  of  the  Laws  of  North  Dakota,  1900, 
which  provides  that  "any  female  who  fre- 
quents or  lives  in  houses  of  ill  fame,  or  who 
commits  fornication  for  hire,  shall  be 
deemed  a  prostitute  and  shall  be  guilty  of  a 
misdemeanor,"  includes  a  married  as  well 
as  an  unmarried  w^oman,  and  therefore  a 
married  woman  may  be  convicted  of  the 
«rime  of  being  a  prostitute.  State  v. 
Phillips,  49:  470,  144  N.  W.  94,  26  N.  D.  206. 
Dieest  1-52  L.R.A.(N.S.) 


PROTECTIVE  ASSOCIATION. 

Grant  of  right  of  way  through  streets,  see 
Constitutional  Law,   160. 


PRO  TEMPORE. 


Expiration  of  term  of  judge  pro  tempore,  see 
Appeai-  and  Error,  219. 


PROTEST. 


Against  payment  of  taxes,  see  Assxtmpsit, 

56. 
Of   note    for    nonpayment,    see   Bills    and 

Notes,  IV. 
Conflict  of   laws  as  to  obligation  to  cause 

protest  and  give  notice,  see  Conflict 

OF  Laws,  22-26. 


PROVABLE  CLAIMS. 

In  bankruptcy,  see  Bankruptcy,  IV.  a. 


PROVISO. 


In  deed,  cutting  down  estate,  see  Deeds,  72. 
In  statute,  see  Statutes,  237-239. 


PROVOCATION. 


To  assault,  see  Assault  and  Battery,  II. 

EflFect  of,  to  mitigate  damages  for  slander, 
see  Damages,  724. 

Evidence  of,  to  mitigate  damages  in  civil 
action  for  assault,  see  EviDiaTCE,  2011, 
2012. 

Sufficient,  to  reduce  murder  to  manslaugh- 
ter, see  Homicide,  70,  71;  Triai-,  672. 

Right  of  self-defense  by  one  provoking  dif- 
ficulty, see  Homicide,  95-97. 


PROXIES. 


Right  to  use  corporate  funds  in  obtaining, 
see  Corporations,  71. 


PROXIMATE  CAUSE. 


I.  In  general,  1—43. 
II.  Of  death,,  injury,   or  loss  hy  the 
elements,  44—71. 
a.  Of  loss  hy  five  or  wind,  44— 

55. 
t.  Of  damage  hy  lightning, 
c.  Of  death  or  injury  hy  elec- 
tricity,  56—59. 
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77. — continued. 

d.  Of  lo88  or  injury  by  explo- 

sion,    60—68. 

e.  Of  drowning. 

f.  Of  injury  by  xvater,  69—71. 

III.  Of  loss  or  injury  by  carrier,  rail- 

road  company,    or   street   rail- 
way company,  72—107. 

IV.  Of  injury  on  defective  highway  or 

bridge,  108-122. 
a.  In  street,  108—119. 
ft.  On  sidewalk,,  120. 
c.  On  bridge   or  at  ford,    121, 
122. 
V.  Of  injury  to  servant,  123—148. 
VI.  Of  injury    by    falling    objects    or 
building,  149—151. 
VII.  Of    injury    inflicted    by    animal, 
152,  153. 
VIII.  Of  damage  by  crime,  154—159. 
IX.  Of  injury    by   violation    of   ordi- 
jnance. 
X.  Of  damage  by  fright,  160—164. 
XI.  Of  death    by    drugs    or    suicide, 
165,  166. 

Rejecting  evidence  as  unworthy  of  belief  in 

determining,    see    Appeal    and    Ebbob, 

910. 
Burden  of  proof  as  to,  see  Evidence,  324- 

329. 
Sufficiency   of   evidence    of,    see   Evidence, 

XII.  b. 
Of  death  or  injury  of  insured,  see  Insub- 

ance,  V.  b,  2;  V.  b,  3. 
Of  loss  of  insured  property,  see  Insubance, 

VI.  b,  1. 
Burden   of   proving   that    intoxication   was 

cause  of  injury  by  intoxicated  person, 

see  Intoxicating  Liquors,  192. 
Contribution  between  joint  tort  feasors  as 

aflFected  by  question  of  proximate  cause, 

see  Joint  Cbeditobs  and  Debtobs,  17. 
Allegation  that  negligence   was   proximate 

cause   of   injury   as   a   conclusion,   see 

Pleading,  36. 
Sufficiency  of  pleading  to  show,  see  Plead- 
ing, 281, 
Necessity  of  pleading,  see  Pleading,  321, 

329. 
As  question  for  jury,  see  Trial,  177-191. 
Failure  to  define,  in  instruction,  see  Tbial, 

884. 
Duty  to  instruct  as  to,  see  Trial,  896. 
Correctness  of  instruction  as  to,  see  Tbial, 

1049,  1055. 
Sufficiency  of  finding  as  to,  see  Trial,  1128. 

I.  In  general. 

(See  also   same   heading  in  Digest  L.R.A. 
1-70.) 

1.  The  "proximate  cause"  of  an  event  is 
that  which,  in  a  natural  and  continuous 
sequence,  unbroken  by  a  new  cause,  produces 
that  event,  and  without  which  that  event 
would  not  have  occurred.  Pilmer  v.  Boise 
Traction  Co.  15:  254,  94  Pac.  432,  14  Idaho, 
327. 

2.  The  proximate  cause  is  the  efficient 
cause  that  necessarily  sets  the  other  causes 
in  motion.  Batton  v.  Public  Service  Corp. 
Digest  1-52  I^R.A.(N.S.) 


(N.   J.   Err.   &   App.)    18:640,   09   Atl.   164,. 
76  N.  J.  L.  857. 

3.  The  proximate  cause  of  an  iujuiy  i& 
the  primary  movinjr  cause,  without  which 
it  would  not  be  inflicted,  and  which,  in  the 
natural  and  probable  sequences  of  events, 
without  the  intervention  of  any  new  and  in- 
dependent cause,  produces  the  injurv. 
Winona  v.  Botzet,  23:  204,  169  Fed.  321,  94 
C.  C.  A.  563. 

4.  It  is  not  essential  to  constitute 
proximate  cause  that  the  consequences 
should  have  been  foreseen,  but  it  is  suffi- 
cient if  the  injuries  are  the  natural,  though 
not  the  necessary  or  inevitable,  result  ot 
the  wrong.  Hubbard  v.  Bartholomew,  49: 
443,  144  N.  W.  13,  163  Iowa,  58. 

5.  Negligence  is  a  "proximate  cause"'  of 
an  injury  or  loss  when,  in  ordinary,  natural 
sequence,  it  causes  or  contributes  to  causing 
the  injury  or  loss  without  an  intervening 
independent  efficient  cause.  Woodbury  v. 
Tampa  Waterworks  Co.  21:  1034,  49  So.  556,. 
57  Fla.  243. 

6.  Negligence  is  tlie  proximate  cause  of 
an  injury  when  it  appears  that  "the  injury 
was  the  natural  and  probable  consequence 
of  the  negligence  or  wrongful  act,  and  that 
it  ought  to  have  been  foreseen  in  the  light 
of  the  attending  circumstances."  Schwarz- 
schild  &  S.  Co.  V.  Weeks,  4:  515,  83  Pac, 
406,  72  Kan.  190. 

7.  An  injury  which  could  not  have  been 
foreseen  or  reasonably  anticipated  as  the 
natural  and  probable  result  of  an  act  of 
negligence  is  not  actionable,  because  it  is  not 
the  proximate  cau.se,  but  either  the  remote- 
cause,  or  no  cause  whatever,  of  the  damage. 
Kreigh  v.  Westinghouse,  11:  684,  152  Fed. 
120,  81  C.  C.  A.  338.  (Annotated) 

8.  To  warrant  finding  that  negligence 
is  the  proximate  cause  of  an  injury,  it  muat 
appear  that  the  injury  was  the  natural  and 
probable  consequence  of  the  negligence,  and 
that  it  ought  to  have  been  foreseen  in  the 
light  of  the  attending  circumstances.  Al- 
lison V.  Fredericksburg,  48:  93,  71  S.  E. 
525,  112  Va.  243. 

9.  The  proximate  cause  of  an  injury  is 
not  necessarily  the  last  link  in  the  chain 
of  events  which  preceded  it,  but  that  which 
is  the  procuring,  efficient,  and  predominating 
cause,  and  from  which  the  effect  might  be 
expected  to  follow  without  the  concurrence 
of  any  unforeseen  circumstances.  Russell 
V.  German  F.  Ins.  Co.  10:  326,  111  N.  W. 
400,  100  Minn.  528. 

10.  The  specific  injury  which  is  com- 
plained of,  or  one  of  a  similar  nature,  need 
not  be  anticipated  as  the  natural  and  prob- 
able consequence  of  a  negligent  act,  to  ren- 
der the  act,  in  law,  the  proximate  cause  of 
it.  Morey  v.  Lake  Superior  T.  &  T.  R. 
Co.  12:  221,  103  N.  W.  271,  125  Wis.  148. 

11.  While  the  negligent  act  of  one  per- 
son may,  as  a  natural  consequence,  cause 
injury  to  another,  yet  if  before  the  injury 
results  the  negligent  act  of  a  third  person 
intervenes  and  produces  the  injury,  the 
latter  alone  is  responsible  therefor,  though 
but  for  the  first  negligent  act  the  injury 
could  not  have  occurred.     Anderson  v.  Bal- 
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timore  &  0.  R.  Co.  51:  888,  81  S.  E,  579,  — 
W.  Va.  — . 

12.  Where  an  action  is  brought  for  an 
injury  that  is  the  result  of  the  negligence 
of  the  defendant  and  of  some  other  con- 
tributing cause,  not  an  independent  efJicient 
cause,  and  the  result  could  not  have  been 
produced  in  the  absence  of  either  contrib- 
uting cause,  the  defendant's  negligence  is  a 
proximate  cause  of  the  injury  if,  under  the 
circumstances  attending  the  defendant's  neg- 
ligence, the  injury  was  a  probable,  natural, 
and  usual  result  of  the  two  contributing 
causes,  that  the  defendant  is  held  to  have 
contemplated,  and  the  plaintiff,  or  those  for 
whom  he  is  responsible,  did  not  contribute 
proximately  to  the  injury.  Benedict  Pine- 
apple Co.  V.  Atlantic  C.  L.  R.  Co.  20:  92, 
46  So.  732,  55  Fla.  514. 

13.  Tlie  intervening  cause  which  will  re- 
lieve of  liability  for  an  injury  is  an  inde- 
pendent cause  which  intervenes  between  the 
original  wrongful  act  or  omission  and  in- 
jury, turns  aside  the  natural  sequence  of 
events,  and  produces  a  result  which  would 
not  otherwise  have  followed,  and  which 
could  not  have  been  reasonably  anticipated. 
Winona  v.  Botzet,  23:  204,  169  Fed.  321,  94 
C.  C.  A.  563. 

14.  The  ordinary  conditions  or  forces  of 
nature,  such  as  ordinary  wind,  cold,  heat, 
and  the  like,  that  are  usual  at  the  time 
and  place  and  under  the  circumstances,  and 
that  reasonably  should  have  been  expected 
or  foreseen  as  probably  to  occur,  are  not, 
in  general,  independent,  efficient  causes 
when  they  affect  or  operate  upon  a  negli- 
gent act  of  omission  in  causing  an  injurious 
result.  Benedict  Pineapple  Co.  v.  Atlantic 
C.  L.  R.  Co.  20:  92,  46  So.  732,  55  Fla.  514. 

(Annotated) 

15.  Where  an  injury  has  been  suffered 
Avhich  would  not  have  happened  but  for  the 
action  of  more  than  one  person,  no  one  of 
the  several  persons  whose  actions  led  up 
to  the  injury  will  be  answerable  in  damages 
for  it,  unless  his  action  caused  it;  and  it 
should  not  have  been  held  to  have  caused  it 
if  a  man  of  ordinary  prudence,  having  re- 
gard to  all  the  circumstances,  ought  to  have 
anticipated  the  injury  as  a  not  improbable 
consequence  of  his  action.  If  so,  he  is 
responsible,  notwithstanding  that  the  in- 
jury would  not  have  happened  but  for  the 
independent  act  of  a  third  party.  Per 
Fitz  Gibbon  L.  J.,  in  Sullivan  v.  Creed,  2 
B.  R.  C.  139,    [1904]  2  I.  R.  317. 

16.  If  the  duty  to  use  reasonable  care  to 
prevent  injury  from  any  particular  cause  is 
established,  and  if  injury  occurs,  but  hap- 
pens in  some  most  improbable  way  or  causes 
some  most  unlikely  mischief,  neither  the 
particular  manner  of  the  injury,  nor  the 
particular  extent  of  the  mischief,  can  affect 
the  question  of  the  relation  of  cause  and 
effect.  But  if  the  injury  could  not  reason- 
ably have  been  expected,  or  if  the  mischief 
was  of  a  kind  that  could  not  reasonably  be 
regarded  as  the  consequence  of  what  was 
done,  it  is  open  to  the  jury  to  find  that  the 
relation  of  cause  and  effect  does  not 
Digest  1-52  I..R.A.(N.S.) 


exist.  Per  FitzGibbon,  L.  J.  in  Adderley 
v.  Great  Northern  R.  Co.  4  B.  R,  C.  293, 
[1905]  2  I.  R.  378. 

17.  Where  an  operation  upon  a  person 
injured  by  an  accident  is  a  reasonable  step 
to  be  taken  to  obviate  the  consequences  of 
the  accident,  the  administration  of  an 
anesthetic  from  which  death  unexpectedly 
ensues  is  not  a  novus  actus  interveniens 
which  will  prevent  the  accident  from  being 
regarded  as  the  proximate  cause  of  the 
death.  Shirt  v.  Calico  Printers'  Asso.  3 
B.  R.  C.  62,  [1909]  2  K.  B.  51.  Also 
Reported  in  78  L.  J.  K.  B.  N.  S.  528, 
100  L.  T.  N.  S.  740,  25  Times  L.  R.  451, 
53   Sol.  Jo.  430.  (Annotated) 

18.  The  act  of  a  person  who  left  a  gun 
loaded  and  cocked  standing  against  a  fence 
beside  a  pathway  leading  to  his  home,  and 
not  the  act  of  his  son,  aged  between  15 
and  16  years,  who,  finding  it,  went  back 
with  it  to  the  public  road,  and  not  know- 
ing it  was  loaded  pointed  it  in  play  at 
another  boy,  when  it  was  accidentally  dis- 
charged, is  the  effective  cause  of  the  injury. 
Sullivan  v.  Creed,  2  B.  R.  C.  139,  [1904] 
2  I.  R.  317.  (Annotated) 

19.  A  railroad  company  which  has  fur- 
nished a  car  inadequately  equipped  with 
brakes,  to  a  coal  mining  company  which  had 
knowledge  of  the  defect,  and  placed  it  near 
the  tipple  of  the  coal  mining  company  at 
the  highest  point  of  a  grade  on  which  the 
track  is  located,  is  not  liable  for  injuries 
done  to  the  horses  and  wagons  of  one  who 
is  loading  another  car  on  the  same  track 
farther  down  the  incline  when  the  employ- 
ees of  the  coal  mining  company  in  an  effort 
to  adjust  the  car  to  the  tipple  to  receive  its 
complement  of  coal  negligently  permitted  it 
to  escape,  although  the  injury  may  not 
have  occurred  had  the  car  so  furnished  been 
equipped  with  brakes  adequate  to  control 
its  movements.  Anderson  v.  Baltimore  & 
O.  R.  Co.  51:  888,  81  S.  E.  579,  —  W.  Va. 
— .  (Annotated) 

20.  The  collision  of  an  express  wagon 
with  the  hind  wheel  of  a  wagon  being  loaded 
from  the  sidewalk,  forcing  it  against  the 
horse,  which  was  standing  unhitched  in  the 
street,  and  causing  the  animal  to  run  away, 
is  the  proximate  cause  of  the  injury  of  one 
who,  to  avoid  the  horse,  jumped  aside  and 
broke  his  leg  by  falling  over  board  pile 
in  the  street.  Collins  v.  West  Jersey  Ex- 
press Co.  (N.  J.  Err.  &  App.)  5:373,  62 
Atl.  675,  72  N.  J.  L.  231.  (Annotated) 

21.  The  escape  of  oil  from  a  tank  near  a 
river  bank  is  the  proximate  cause  of  injury 
caused  by  the  oil  to  boats  lower  down  the 
stream,  where,  from  the  location,  the  laws  of 
nature  would  carry  escaping  oil  to  the  boats. 
Brennan  Constr.  Co.  v.  Cumberland,  15:  535, 
29  App.  D.  C.  554. 

22.  A  fatal  hemorrhage  from  a  wound 
received  as  a  result  of  another's  negligence, 
caused  by  attending,  in  good  faith  and 
without  negligence,  to  such  household  du- 
ties as  the  injured  person  thought  she 
might  prudently  perform,  is  not  the  proxi- 
mate cause  of  the  death,  so  as  to  relieve 
from  liability  the  person  whose  negligence 
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caused  the  original  injury.  Batton  v.  Pub- 
lic Service  Corp.  (N.  -).  Err.  &  App.)  i8: 
640,  09  Atl.    164,   75  N.  J.  L.  857. 

(Annotated) 
2'3.  Since  under  the  rule  of  caveat  ev}j)- 
tor  the  purchaser  at  a  tax  sale  is  presumed 
to  know  of  every  defect  in  the  proceedings, 
the  proximate  cause  of  his  loss,  if  the  sale 
is  held  void  because  of  the  failure  of  the 
officer  charged  with  that  duty  to  give  tl»e 
statutory  notice  of  the  sale,  is  not  the  de- 
fault of  the  officer,  but  his  own  want  of 
due  care  and  diligence.  Foster  v.  Malberg, 
41:  967,  137  N.  W.  8ie,  119  Minn.  168. 

24.  The  bringing  into  the  state  of  a  horse 
afflicted  with  glanders,  in  violation  of  a  pe- 
nal statute  requiring  inspection  therefor,  is 
the  efficient  cause  of  damages  caused  by  the 
killing  of  the  horse  under  the  direction  of 
the  state  sanitary  board,  to  one  who  pur- 
chased it  before  inspection,  but  after  deliv- 
ery to  the  owner  within  the  state,  in  igno- 
rance of  its  diseased  condition.  Evans  v. 
Chicago  &  N.  W.  R.  Co.  26:  278,  122  N.  W. 
876,  109  Minn.   64. 

25.  The  negligence  of  a  gas  company  in 
using  the  old  riser  designed  to  carry  the  gas 
from  the  pipe  attached  to  the  street  main 
to  the  meter  in  a  house  where  the  use  of 
gas  has  long  been  discontinued  and  the 
meter  removed,  and  the  flow  of  gas  shut  off 
by  the  meter  cock,  when  running  a  new 
connecting  pipe  without  request  from,  or 
notice  to,  the  property  owner,  to  conform  to 
a  changed  street  grade,  and  leaving  the  old 
pipe  cut  off,  dead,  and  partly  exposed,  and 
not  the  act  of  the  property  owner  in  dis- 
connecting the  riser  to  enable  him  to  pull 
out  the  dead  pipe,  may  be  found  to  be  the 
proximate  cause  of  his  death  by  asphyxia- 
tion by  gas  rushing  out  of  the  broken  con- 
nection. Pulaski  Gas  Light  Co.  v.  McClin- 
tock,  32:  825,  134  S.  W.  1189,  97  Ark.  576. 

26.  A  statute  giving  a  right  of  action 
for  death  caused  by  negligence  or  wrong- 
ful act  does  not  cover  a  death  due  to  the 
consumption  of  intoxicating  liquors  sold 
in  prohibition  territory,  in  the  absence  of 
anything  to  show  intention  to  injure  de- 
cedent, or  knowledge  or  reasonable  grounds 
of  belief  that  injury  would  follow  the  use 
of  the  liquor,  since  the  sale  is  not  the 
proximate  cause  of  the  death.  Britton  v. 
Samuels,  34:  1036,  136  S.  W.  143,  143  Ky. 
129.  (Annotated) 

27.  In  the  absence  of  special  circum- 
stances known  to  an  accountant,  from  which 
he  ought  to  have  known  that  such  losses 
were  likely  to  result  from  a  failure  to  dis- 
close the  true  condition  of  affairs,  losses 
due  to  the  subsequent  defalcations  of  a  city 
officer,  or  the  subsequent  insolvency  of  his 
sureties,  are  neither  the  natural  nor  proxi- 
mate consequences  of  the  failure  of  an  ac- 
countant to  make  a  proper  audit,  and  there- 
fore cannot  be  recovered  of  him.  East 
Grand  Forks  v.  Steele,  45:  205,  141  N.  W. 
181,  121  Minn.  296. 

28.  Wliere  a  tenant  in  endeavoring  to 
escape  from  a  window  in  the  rear  of  her 
apartment  by  hanging  to  a  rope  lowered 
from  the  roof  during  a  fire  fell  to  the  roof 
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of  an  extension  to  the  premises  and  suf- 
fered the  injuries  complained  of  (the  house 
not  being  equipped  with  fire  escapes  as  re- 
quired by  statutes),  it  is  not  error  for  the 
trial  court  to  permit  tl>e  jury  to  find  from 
the  evidence  that  the  absence  of  fire  escapes 
was  the  proximate  cause  of  the  tenant's 
injuries.  Cittadino  v.  Shackter  (N.  J.  Err. 
&  App.)  43:  80,  85  Atl.  174,  83  N.  J.  L.  593. 

29.  Blasting  for  a  railroad  right  of  way 
may  be  found  to  be  the  proximate  cause  of 
destruction  of  a  well  on  neighboring  prop 
erty,  where  the  blast  is  shown  to  have 
shaken  the  earth  violently,  immediately 
after  which  the  water  disappeared  from 
the  well.  Patrick  v.  Smith,  48:  740,  134 
Pac.  107G,  75  Wash,  407. 

30.  An  injury  which  precipitates  an  at- 
tack of  delirium  tremens  which  results  in 
death  is  the  proximate  cause  of  the  death, 
althougli  it  is  not  of  such  a  nature  that  it 
would  have  caused  the  death  had  it  not 
been  for  the  alcoholic  condition  of  the  per- 
son injured,  and  such  condition  might  liave 
caused  deatii  at  a  later  period  without  the 
injury.  McCahill  v.  New  York  Transp.  Co. 
48:  131,  94  N.  E.  616,  201  N.  Y.  221. 

31.  The  unlawful  blocking  of  a  highway 
crossing  by  a  train  is  the  proximate  cause 
of  injury  to  a  patient  by  tlie  delay  of  his 
physician  in  reaching  him  in  consequence  of 
the  blockade,  althougli  those  in  charge  of 
the  train  may  not  have  anticipated  that 
such  injury  would  result  from  their  act. 
Terry  v.  New  Orleans  G.  N.  R.  Co.  44:  1069, 
60  So.  729,  103  Miss.  679. 

32.  Although  a  nonresident  landowner  is 
negligent  in  failing  to  pay  a  half-yearly  in- 
stalment of  taxes  for  wliich  his  lands  are 
subsequently  sold,  the  failure  of  the  audi- 
tor to  place  the  words  "sold  for  taxes"  on 
the  list  furnished  the  treasurer,  as  is  re- 
quired of  him  by  statute,  is  the  proximate 
cause  of  the  nonresident  owner's  loss,  where, 
through  the  consequent  failure  of  the  treas- 
urer to  stamp  these  words  upon  his  receipt 
for  taxes  subsequently  paid,  sucli  owner  had 
no  notice  of  the  tax  sale,  and  therefore  no 
opportunity  to  redeem  from  it,  as  he  would 
have  done.  Howlev  v.  Scott,  51:  137,  143 
N,  W.  257,  123  Minn.  159. 

Of  nuisance. 

33.  The  proximate  cause  of  a  nuisance  to 
neighboring  property,  caused  by  the  man- 
ner of  operation  of  a  sewage  purification 
plant,  is  such  manner  of  operation,  and 
not  the  construction  of  the  plant  and  turn- 
ing the  sewage  into  it.  Adler  v.  Pruitt, 
32:  889,  53  So.  315.  109  Ala.  213. 

Of  loss  of  position. 

34.  The  jury  may  find  that  the  loss  by 
an  employee  of  a  situation  is  the  direct  re- 
sult of  the  wrongful  act  of  a  former  em- 
ployer in  reporting  a  fictitious  claim  to  the 
surety  on  his  bond,  who  then  withdraws 
from  the  bond  to  the  new  employer,  report- 
ing to  him  the  claim  made,  which  results 
in  the  discharge  of  the  employee.  Sunley 
v.  Metropolitan  L.  Ins.  Co.  12:  91,  109  N. 
W.  463,  132  Iowa,  123. 
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Of     injury     to     patron     at     place     of 
amusement. 

35.  The  insecure  fastening  of  the  head  to 
the  handle  of  a  mallet  used  in  connection 
with  an  attraction  at  an  amusement  park, 
and  not  the  manner  in  whicli  it  is  grasped 
by  a  patron,  is  tlie  proximate  cause  of  his 
injury  by  the  flying  otf  of  the  head.  Wodnik 
V.  Luna  Park  Amusement  Co.  42:  1070,  125 
Pac.  941,  69  Wash.  638. 

36.  The  natural  jostling  or  pushing  of 
a  crowd  seeking  entrance  to  a  ball  game, 
which  causes  a  patron  to  be  pushed  against 
a  trapdoor  left  open  in  a  passageway  lead- 
ing to  seats  on  an  upper  floor,  cannot  be 
considered  as  the  proximate  cause  of  the 
accident,  for  the  purpose  of  relieving  the 
owner  of  the  grounds  from  liability  for  neg- 
ligently leaving  the  door  open  In  that  place. 
Bole  V.  Pittsburgli  Athletic  Co.  46:  602,  205 
Fed.  468,  123  C.  C.  A.  536. 

Of  injury  to  child  on  turntable. 

37.  The  act  of  children  in  putting  a  turn- 
table in  motion  is  not  the  proximate  cause 
of  injury  to  another  child  playing  with 
them  upon  it.  so  as  to  relieve  the  railroad 
company,  which  left  it  insecurely  fastened 
in  a  frequented  place,  from  liability  for  the 
injur}'.  Brown  v.  Chesapeake  &  O.  R.  Co. 
25:  717,  123  S.  W.  298,  135  Ky.  798. 

Of  injury  to  animals. 

38.  The  neglect  of  a  property  owner  to 
repair  a  division  fence  along  his  neighbor's 
pasture  is  not  the  proximate  cause  of  death 
of  cattle  pastured  there  which  stray  through 
the  fence  and  reach  the  land  of  a  third  per- 
son, where  they  eat  grass  poisoned  by  a 
spraying  mixture,  if  the  owner  of  the  fence 
did  not  know  of  the  poison  or  the  likeli- 
hood of  injury  to  the  cattle  through  his 
failure  to  repair  the  fence.  Kelsey  v.  Re- 
buzzini,  52:  103,  89  Atl.  170,  87  Conn.  556. 

39.  One  permitting  his  colts  to  run  at 
large  on  a  highway  adjacent  to  the  lands 
of  another  is  not  liable  for  injury  to  a  colt 
of  the  latter,  resulting  from  its  becoming 
caught  in  a  barb-wire  fence  in  its  efforts  to 
get  with  the  (ithers,  since  the  presence  of 
the  colts  in  the  liighway  is  not  the  proxi- 
mate cause  of  tlio  injurv.  Loiseau  v.  Arp, 
14:  855,  114  N.  W.  701,  21  S.  D.  566. 
Default   of   telegraph   company. 

40.  The  failure  to  deliver  a  message  an- 
nouncing her  arrival  is  the  proximate  cause 
of  the  miscarriage  of  a  woman  who  under- 
takes to  journey  to  the  home  of  her  brother 
for  confinement,  upon  a  train  which  reaches 
the  station,  at  wliicli  there  are  no  accommo- 
dations, in  the  night,  so  that  upon  her  ar- 
rival she  is  compelled  to  seek  shelter,  on 
foot,  through  the  dark,  in  doing  which  she 
brings  on  the  injury.  Western  U.  Teleg.  Co. 
V.  Crawford,  35:  930,  116  Pac.  825,  29  Okla. 
]43. 

41.  Failure  to  deliver  a  telegram  from 
an  insurance  company,  canceling  a  policy, 
which  prevents  the  cancelation  of  the  poli- 
cy before  the  insured  property  is  destroyed 
by  fire,  is  the  proximate  cause  of  the  loss 
to  the  insurance  company.  Providence- 
Washington  Ins.  Co.  V.  Western  U.  Teleg.  J 
Co.  30:  1170,  93  N.  E.  134,  247  111.  84. 
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42.  The  negligent  transmission  by  a 
telegraph  company  of  a  message  advising 
another  of  the  amount  of  cotton  bought  for 
him,  and  which,  as  delivered,  understated 
the  amount  purchased,  is  the  proximate 
cause  of  the  loss  resulting  to  the  sender, 
who  was  compelled  to  dispose  of  the  bal- 
ance in  a  declining  market,  instead  of  his 
failure  to  hold  the  cotton  for  better  prices; 
nor  can  the  falling  market  be  considered  an 
independent,  intervening  cause.  Western 
U.  Teleg.  Co.  v.  Milton,  11:  560,  43  So.  495, 
53  Fla.  484. 

43.  A  telegi'aph  company  which  sends 
collect  a  prepaid  message  offering  to  sell 
property  not  yet  purchased  by  the  sender  is 
not  thereby  rendered  liable  for  the  loss  of 
contemplated  profits,  where  the  acceptance 
of  the  offer  depended  on  the  independent 
will  of  the  sendee,  as  in  such  case  the  im- 
proper transmitting  of  an  offer  is  not  the 
proximate  cause  of  any  loss  resulting  from 
the  failure  to  accept,  at  least,  where  it  does 
not  appear  that  such  failure  to  accept  was 
due  to  the  fact  that  the  message  was  sent 
collect.  Hall  v.  Western  U.  Teleg.  Co.  27: 
639,  51  So.  819,  59  Fla.  275.  (Annotated) 
Contraction  of  contagions  disease. 
Duty    to    furnish    medical     attendance    to 

minors,  see  Infants,  10-14. 

II.  Of  death,  injury,  or  lose  by  the 
elements. 

a.  Of  loss  htj  fire  or  wind. 

(See   also   same   heading   in   Digest   L.R.A 
1-10.) 

Liability  of  carrier,  see  infra,  76,  77. 

Of  insured  property,  see  Insurance^  VI.  b, 

1. 
Pleading  as  to,  see  Pleading,  281. 
As  question  for  jury,  see  Trial,  177. 

44.  The  proximate  cause  of  the  loss  of  a 
building  destroyed  by  fire  communicated  to 
it  from  a  burning  adjacent  building  owned 
by  a  railroad  company  is  not  the  negligence 
of  the  company  in  storing  oil  and  waste  in 
their  building,  and  in  suffering  tramps  and 
other  persons  to  occupy  it,  and  in  keeping 
lights  burning  therein,  where  the  fire  origi- 
nated from  the  careless  or  accidental  act  of 
a  person  not  in  its  employ,  although  in  the 
building  by  its  permission.  Beckham  v. 
Seaboard  Air  Line  R.  Co.  12:  476,  56  S.  E. 
638,   127  Ga.   550. 

45.  The  act  of  an  oil-burning  vessel  ly- 
ing at  a  wharf  which  is  oil  soaked  and  laden 
with  inflammable  material,  in  discharging 
a  quantity  of  fuel  oil  into  the  water,  which 
floats  under  the  wharf  and  becomes  matted 
with  particles  of  inflammable  rubbish  and 
dSbris  on  the  water,  is  the  proximate  cause 
of  injury  to  another  vessel  at  the  wharf  by 
the  burning  of  the  oil  and  a  portion  of  the 
wharf,  although  the  oil  is  ignited  by  an  in- 
dependent, innocent  act  of  a  stranger,  such 
as  throwing  a  lighted  cigar  or  burning  coal 
into  the  water.  Soci6t6  Nouvelle  D'Arme- 
ment  v.  United  States  Steamship  Co.  30: 
I2IO,  176  Fed.  890,  100  C.  C.  A.  360. 

(Annotated) 
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46.  Abandoning  a  leased  house  without 
locking  the  doors  is  not  the  proximate 
cause  of  its  destruction  by  fire  two  or  three 
weeks  later  by  a  trespasser, — at  least  where 
the  owner  is  notified  of  the  condition  of  af- 
fairs, and  takes  no  steps  to  protect  his 
property.  Winfree  v.  Jones,  i :  201,  51  S.  E. 
153,  104  Va.  39. 

47.  Permitting  a  road  to  remain  out  of 
repair  so  that  fire  apparatus  is  hindered  in 
responding  to  an  alarm  is  not  the  proximate 
cause  of  the  destruction  of  the  property  by 
fire;  and  the  city  is  not  therefore  liable  to 
the  property  owner  for  his  loss  because  of 
such  defect.  Hazel  v.  Owensboro,  9:  235,  99 
S.  W.  315,  30  Ky.  L.  Rep.  627. 

48.  Failure  of  a  telephone  company  for 
several  minutes  to  connect  a  subscriber  with 
the  fire  department  is  not  the  proximate 
cause  of  the  destruction  of  his  property, 
where  the  fire  was  under  way  when  he 
awakened  from  sleep,  and  the  department 
responded  to  a  summons  from  a  neighbor, 
so  that  there  was  not  much  actual  delay 
in  reaching  the  fire,  and  there  is  nothing  to 
show  that  prompt  service  would  have  saved 
the  property.  Volquardsen  v.  Iowa  Teleph. 
Co.  28:  554,   126  N.  W.  928,   148   Iowa,   77. 

(Annotated) 

49.  The  negligence  of  a  telephone  com- 
pany in  failing  to  connect  a  subscriber  whose 
property  is  threatened  with  fire,  with  the 
fire  department  of  the  city,  is  not  the  proxi- 
mate cause  of  the  loss  of  the  property  to 
which  the  fire  is  subsequently  communicated, 
80  as  to  render  the  telephone  company  liable 
therefor,  although,  at  the  time  the  sub- 
scriber sought  the  connection,  the  fire  had 
not  spread  to  the  building  for  whose  destruc- 
tion compensation  is  sought,  and,  had  the 
connection  been  promptly  made,  the  fire  de- 
partment might  have  prevented  such  spread. 
Lebanon,  L.  &  L.  Teleph.  Co.  v.  Lanham 
Lumber  Co.  21:  115,  115  S.  W.  824,  131  Ky. 
718.  (Annotated) 
Personal  injury  or  death. 

50.  The  act  of  a  twelve-year-old  child  in 
lighting,  at  a  fire  left  smoldering  in  a  lot, 
a  piece  of  paper,  in  order  to  transfer  fire 
to  another  place,  and  not  the  original  act 
of  setting  out  the  smoldering  fire,  is  the 
proximate  cause  of  its  being  injured 
through  the  fire  communicating  to  its 
clothes  and  burning  it.  Arkansas  Valley 
Trust  Co.  V.  Mcllroy,  31:  1020,  133  S.  W. 
816,  97  Ark.  160. 

51.  The  negligent  setting  of  fire  to  the 
grass  on  another's  property  may  be  found  to 
be  the  proximate  cause  of  his  death  by  being 
burned  in  the  attempt,  in  the  use  of  due 
care,  to  extinguish  it.  Illinois  C.  R.  Co. 
V.  Siler,  15:  819,  82  N.  E.  362,  229  111.  390. 

( Annotated ) 
Interference     xrlth     fire     department 

reaching  fire. 
See   also   supra,    47-49. 

52.  Interference  with  the  fire  depart- 
ments reaching  the  fire  may  be  found  to  be 
the  proximate  cause  of  the  burning  of  a 
building  to  which  the  fire  was  communi- 
cated from  that  in  which  it  originated. 
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Houren  v.  Chicago,  M.  &  St.  P.  R.  Co.  20: 
mo,  86  N.  E.  611,  236  111.  620. 

53.  The  wrongful  act  of  a  railroad  com- 
pany in  permitting  a  train  to  stand  across 
a  street  in  a  city  cannot  be  held  not  to 
be  the  proximate  cause  of  the  burning  of 
a  dwelling  house  because  the  fire  apparatus 
could  not  reach  it  on  account  of  the  ob- 
struction because  a  prudent  man  would  not 
have  foreseen  that  the  burning  of  that  house 
would  follow  the  wrongful  act.  Houren  v. 
Chicago,  M.  &  St.  P.  R.  Co.  20:  mo,  86  N. 
E,  611,  236  111.  620. 

Shutting  off  crater  supply. 

54.  A  water  company  which  shuts  the 
supply  off  a  particular  main  to  repair  a 
hydrant  is  not  liable  for  injury  to  the  house 
of  a  consumer  injured  by  an  instantaneous 
water  heater,  which  sets  fire  to  it  because 
of  the  stoppage  of  the  supply,  because  it 
failed  to  notify  him  of  its  intention  to  shut 
off  the  water,  where  it  had  no  knowledge 
that  such  heater  had  been  installed,  as  the 
loss  is  not  the  proximate  result  of  the  negli- 
gence. Brame  v.  Light,  H.  &  W.  Co.  21: 
468,  48  So.  728,  95  Miss.  26.  (Annotated) 
Spread     of     fire     across     intervening 

lands. 

55.  Negligence  on  the  part  of  a  railroad 
company  in  permitting  shippers  to  accumu- 
late large  quantities  of  lumber  on  and  ad- 
jacent to  its  right  of  way  for  shipment  is 
not  the  proximate  cause  of  the  destruction 
of  a  building  by  fire  which  spreads  through 
such  lumber  to  the  building  from  that  of  a 
stranger  some  distance  away,  which  ignited 
without  fault  of  the  railroad  company. 
Bowers  v.  East  Tennessee  &  W.  N.  C.  R. 
Co.  12:  446,  57  S.  E.  453,  144  N.  C.  684. 

(Annotated) 

b.  Of  damage  by  lightning. 

(See  same  heading  in  Digest  LJt.A.  1-10.) 

o.  Of  death  or  injury  by  electricity. 

(See  also  same  heading  in  Digest  LJtji. 
1-10.) 

As  question  for  jury,  see  Trial,  190. 
Correctness  of  instruction  as  to,  see  Tbial, 

1055. 
See  also  Electbicitx,  59. 

56.  An  electric  light  company  which  neg- 
ligently permits  its  current  to  be  grounded 
cannot  escape  liability  for  the  death  of  one 
who  innocently  comes  in  contact  with  it  at 
a  point  where  a  stranger  has  made  another 
ground,  on  the  theory  that  the  particular 
injury  could  not  have  been  anticipated  by 
any  reasonable  man.  Harrison  v.  Kansas 
City  Electric  Light  Co.  7:  293,  93  S.  W.  951, 
195  Mo.  606. 

57.  The  act  of  a  boy  in  seizing  a  broken 
telephone  wire  to  receive  a  shock  is  the 
proximate  cause  of  an  injury  resulting  to 
him  therefrom,  and  not  the  violation  of  the 
municipal  ordinance  as  to  the  manner  of 
stringing  the  electric  light  wire  which 
charged  the  broken  one,  nor  the  fact  that 
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the  wire  was  imperfectly  insulated;  and  the 
fact  that  the  boy  was  not  aware  of  the 
risk  is  immaterial.  Stark  v.  Muskegon 
Traction  &  Lighting  Co.  i :  822,  104  N.  W. 
1100,  141  Mich.  575.  (Annotated) 

58.  An  electric  light  company  which 'is 
negligent  in  the  maintenance  of  its  wires, 
so  that  one  falls  near  a  sidewalk,  is  not 
liable  for  injury  to  a  passerby  through  con- 
tact with  the  wire,  caused  by  its  being 
struck  by  a  policeman's  club,  not  for  the 
purpose  of  removing  it  as  a  source  of  dan- 
ger, since  the  company  was  not  bound  to 
anticipate  such  interference  with  the  wire, 
and  its  negligence  was  not,  therefore,  the 
proximate  cause  of  the  accident.  Seith  v. 
•Commonwealth  Electric  Co.  24:  978,  89  N. 
E.  425,  241  111.  252.  (Annotated) 

59.  The  uninsulated  condition  of  wires 
strung  near  to,  but  out  of  reach  from,  a 
roof,  is  not  the  proximate  cause  of  the 
death  of  a  boy  who,  to  recover  his  kite, 
which  had  become  entangled  in  the  wires, 
threw  a  string  from  the  roof  over  a  wire, 
drew  it  towards  him  and  touched  it,  receiv- 
ing a  shock  which  killed  him.  Trout  v. 
Philadelphia  Electric  Co.  42:  713,  84  Atl. 
S67,  236  Pa.  506. 

d.  Of  loss  or  injury  by  explosion. 

{See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Proximate  cause  of  injury  from  fright  due 

to  explosion,  see  infra,  160. 
See  also  infra,  128. 

60.  The  negligent  storing  of  dynamite 
is  not  the  proximate  cause  of  injury  to  one 
who,  without  right,  uses  the  building  where 
it  is  stored  as  a  target  for  gun  practice, 
thereby  exploding  the  dynamite  to  his  in- 
jury. McGehee  v.  Norfolk  &  S.  R.  Co.  24: 
119,  60  S.  E.  912,  147  N.  C.  142. 

61.  A  gas  company  cannot  escape  lia- 
bility for  injury  to  the  patron  of  a  restau- 
rant by  the  explosion  of  gas  from  a  leak 
which  it  negligently  fails  to  repair,  by  the 
fact  that  the  gas  was  exploded  by  the  fail- 
ure of  the  restaurateur  to  extinguish  a  fire 
in  the  building,  on  the  theory  that  the  lat- 
ter's  negligence  was  the  proximate  cause  of 
the  injury.  Merrill  v.  Los  Angeles  Gas 
&  Electric  Co.  31:  559,  111  Pac.  534,  158 
Cal.  499. 

Of  injury  to  children. 

62.  Negligence,  if  any,  on  the  part  of  one 
selling  a  barn  for  removal  from  the  prem- 
ises, in  leaving  dynamite  caps  stored  on  a 
dark  beam  therein,  is  not  the  proximate 
P4iU8e  of  injury  to  a  child  of  the  purchaser 
while  playing  with  them  after  they  have 
been  found  and  delivered  to  him  by  a 
stranger.  Finkbeiner  v.  Solomon,  24:  1257, 
74  Atl.  170,  225  Pa.  333. 

63.  The  act  of  boys  in  stealing  and  at- 
tempting to  explode  dynamite  negligently 
left  unguarded  in  an  unlocked  shanty  on  a 
vacant  city  lot  is  not  such  an  intervening 
cause  of  injury  to  one  of  them  by  an  explo- 
sion as  will  as  matter  of  law  relieve  the 
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owner  from  liability  for  the  injury,  if  the 
boys  might  have  been  found  from  their  age, 
experience,  and  knowledge  of  right  and 
wrong  to  have  been  governed  by  unreason- 
ing and  natural  impulses.  Olson  v.  Gill 
Home  Invest.  Co.  27:  884,  108  Pac.  140,  58 
Wash.   151. 

64.  The  use,  by  a  boy  who  has  found  a 
dynamite  cap,  of  a  dry  electric  battery  which 
he  also  finds,  to  explode  the  cap,  is  not 
such  an  intervening  cause  as  to  relieve  one 
guilty  of  negligence  with  respect  to  the  care 
of  the  cap  from  liability  for  injury  to  the 
boy  from  its  explosion.  Akin  v.  Bradley  En- 
gineering &  Machinery  Co.  14:  586,  92  Pac. 
903,  48  Wash.  97.  (Annotated) 

65.  Acquiescence  by  a  parent  in  the  use 
by  his  child,  as  playthings,  of  explosives 
which  he  has  found  where  they  were  neg- 
ligently left  by  a  stranger,  destroys  the 
latter's  responsibility  for  injury  to  another 
child  to  whom  they  are  traded  by  the  child 
finding  them,  and  who  is  injured  by  their 
explosion.  Pittsburg  Reduction  Co.  v.  Hor- 
ton,  18:  905,  113  S.  W.  647,  87  Ark.  576. 

66.  'Ihe  deposit  by  a  dealer  of  unex- 
ploded  fireworks  on  a  public  dumping 
ground  is  not  the  proximate  cause  of  in- 
jury to  a  boy  who  carries  them  to  his 
home,  and  is  subsequently  injured  by  at- 
tempting to  explode  them  by  applying  fire 
to  them.  Carpenter  v.  Miller,  36:  932,  81 
Atl.   439,   232   Pa.   362. 

67.  The  act  of  a  ten-year-old  child  in 
placing  a  lighted  match  at  the  opening  of 
a  barrel  containing  an  explosive  gas  cannot 
be  said  as  matter  of  law  to  be  the  proxi- 
mate cause  of  the  resulting  explosion,  so  as 
to  relieve  the  one  having  custody  of  the 
barrel  from  liability  for  the  injuries  caused 
thereby.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Waggoner,  52:  181,  166  S.  W.  948,  112  Ark. 
593. 

68.  The  negligence  of  a  gas  company  in 
maintaining  in  a  public  highway  a  leaky 
gate  valve  in  its  main,  inclosed  by  a  cracked 
and  decayed  box,  and  not  the  act  of  a  four- 
year-old  boy  in  throwing  a  match  through 
a  crack  into  the  box,  is  the  cause  of  an  ex- 
plosion of  the  gas  to  the  injury  of  a  per- 
son in  the  highway.  United  States  Natural 
Gas  Co.  V.  Hicks,  23:  249,  119  S.  W.  166,  134 
Ky.    12.  (Annotated) 

e.  Of  drotvning. 

(See  same  heading  in  Digest  L.R.A.  1-10.) 
f.  Of  injury  by  u^ater. 

(See  also  same   heading   in  Digest  LJt.A. 
1-10.) 

Proximate  cause  of  injury  at  ford,  see  infra, 
122. 

69.  The  delay  of  a  run  of  timber  by  an 
obstruction  of  the  stream  which  prevents 
its  getting  to  market  before  a  flood  which 
carries  it  away  is  the  proximate  cause  of 
its  loss.  Cumberland  Pipe  Line  Co.  v. 
Stambaugh,  31:  1131,  126  S.  W.  106,  137 
Ky.  528.  (Annotated) 
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70.  As  between  the  unjustifiable  and 
negligent  failure  to  deliver  goods  from  a 
freight  depot  upon  demand,  at  a  time  when 
there  was  no  reasonable  ground  to  appre- 
hend damage  by  flood,  and  an  unprecedented 
flood  which  a  day  later  submerged  the  depot 
and  the  goods,  to  the  damage  of  the  lat- 
ter, the  flood, — the  act  of  God, — and  not 
the  negligent  omission  to  deliver,  is  the 
proximate  cause  of  the  damage.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Henry,  i8:  177,  97  Pac. 
465,  78  Kan.  490. 

71.  The  raising  of  a  street  grade  and  the 
constructing  of  an  insuflicient  drain  may 
be  found  to  be  the  proximate  cause  of  in- 
jury to  abutting  property  by  stagnant 
water  standing  thereon  by  reason  of  the 
municipal  improvement.  Mayrant  v.  Co- 
lumbia, 10:  1094,  57  S.  E.  857,  77  S.  C.  281. 

///.  Of  loss  or  injury  by  carrier,  rail- 
road company,  or  street  railway 
company. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Loss   by   fire   communicated  from   railroad 

property,  see  supra,  44,  45. 
By   interference  with   fire  department,   see 

supra,  52,  53. 
Injury  to  goods  during  shipment  by  flood, 

see   supra,   70. 
Of  injury  to  railroad  employee,  see  infra, 

V. 
Instruction  taking  question  from  jury,  see 

Apprat.  and  Ereob,  1383. 
Of  accident  during  fog,  see  Collision,  5. 
See  also  supra,  19. 

72.  The  negligence  of  an  employee  in 
charge  of  a  tower  on  a  block  system,  in  per- 
mitting a  train  to  enter  a  block  before  an- 
other going  in  the  same  direction  has  left  it, 
is  not  the  proximate  cause  of  injury  due  to 
the  second  train  being  struck  by  a  third 
train,  which  was  allowed  to  enter  the  block 
because  the  towerman  at  the  other  end,  with 
knowledge  that  the  two  trains  had  been  ad- 
mitted to  the  block  at  the  same  time,  cleared 
the  signals  before  both  trains  had  passed 
out  of  the  block.  Buteau  v.  New  York,  N. 
H.  R.  Co.  52:  1 1 27,  87  Atl.  324,  35  R.  I.  545. 

73.  The  death  of  a  woman  killed,  while 
in  a  public  street,  by  a  bullet  wrongfully 
fired  by  a  drunken  conductor  at  a  passenger 
who  asked  him  for  correct  change,  is  the 
natural  and  probable  result  of  the  negli- 
gence of  the  company  in  placing  such  a  per- 
son in  charge  of  one  of  its  cars.  Savan- 
nah Electric  Co.  v.  Wheeler,  10:  1176,  58 
S.  E.  38,  128  Ga.  550. 

74.  The  act  of  one  desiring  to  meet  an 
approaching  train  at  a  station,  in  attempt- 
ing to  cross  the  track  in  front  of  it,  which 
resulted  in  his  being  hit  by  the  train,  and 
not  the  negligence  of  the  railroad  company 
in  running  a  special  at  great  speed  past 
the  station  on  the  time  of  the  regular  train, 
which  was  to  stop,  was  the  cause  of  the 
accident,  where  the  train  is  visible  and  its 
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speed  obvious,  although  he  may  have  beeik 
misled  as  to  the  character  of  the  train,  and 
relied  on  the  supixjsed  fact  that  it  was  go- 
ing to  stop  according  to  schedule.  Louis- 
ville &  N.  R.  Co.  v.  James,  20:  380,  116  S, 
\V.  719,  131  Ky.  589.  (Annotated) 

75.  A  railroad  company  is  not  liable  for 
the  death  of  an  employee  killed  while  walk- 
ing along  its  track  to  liis  work,  even  though 
he  bears  to  it  the  relation  of  licensee,  if  he 
was  in  full  possession  of  his  faculties  and 
there  is  no  reason  why  he  could  not  have 
stepped  off  the  track  up  to  the  last  moment, 
although  the  engineer  was  negligent  in  fail- 
ing to  keep  a  lookout  and  to  see  signals 
which  attempted  to  warn  him  of  the  em- 
ployee's danger,  since  his  negligence  is  not 
the  proximate  cause  of  the  injury.  Exum 
V.  Atlantic  C.  L.  R.  Co.  33:  169,  70  S.  E. 
845,  154  N.  C.  408. 

Of  loss  of  freight. 

76.  The  transportation  by  a  carrier  of  a 
car  loaded  with  spirits,  with  one  package 
broken  and  leaking,  and  the  tender  of  it 
to  the  consignee  in  that  condition,  is  not 
the  proximate  cause  of  loss  of  the  spirits 
by  fire  after  they  had  been  delivered  to  the 
consignee,  but  before  they  were  removed 
from  the  car,  if  the  consignee  was  notified 
of  the  facts,  and  accepted  the  delivery  with 
the  package  in  bad  condition,  since  the  neg- 
ligence of  the  carrier  was  waived.  Roth- 
child  Bros.  v.  Northern  P.  R.  Co.  40:  773^ 
123  Pac.  1011,  68  Wash.  527. 

77.  The  act  of  the  employee  of  a  shipper 
in  overturning  an  oil  stove  and  setting  fire 
to  a  warehouse  in  front  of  which  is  situated 
a  carload  of  merchandise  ready  for  ship- 
ment, but  which  had  not  yet  been  delivered 
to  the  carrier,  which  fire  communicates  to 
and  consumes  the  car,  and  not  the  negli- 
gence of  the  railroad  company  promptly  to 
move  the  car  when  it  was  loaded,  is  the 
proximate  cause  of  the  loss  of  the  goods  in 
the  car.  American  Lead  Pencil  Co.  v.  Nash- 
ville, C.  &  St.  L.  R.  Co.  32:  323,  134  S.  W. 
613,  124  Tenn.  57. 

Less  of  bageage. 

78.  Mere  delay  in  forwarding  baggage 
from  an  intermediate  station  is  not  the  proxi- 
mate cause  of  its  destruction  by  fire  while 
there,  so  as  to  render  the  carrier  liable  there- 
for on  the  ground  of  negligence  in  permitting 
the  delay.  French  v.  Merchants  <&  M.  Transp. 
Co.  19:  1006,  85  N.  E.  424,  199  Mass.  433. 
Of  injury   to   passenger   generally. 

Of  injury  to  passenger  as  basis  of  liability, 

see  Cabbiebs,  169. 
Carrier's  acceptance  of  drunken  person  as 

passenger  as  proximate  cause  of  injury 

to    another    passenger,    see    Cabbiebs, 

236. 
Of  aggravation  of  passenger's  heart  trouble, 

see  Damages,  725. 
Burden  of  proof  as  to,  see  Evidence,  368. 
As  question  for  jury,  see  Tbial,  188,  379. 
Instructions  as  to,  see  Tbial,  896. 

79.  A  street  railway  company  which 
fails  to  stop  a  car  to  take  up  passengers 
waiting  in  the  street  for  it,  and  holding 
transfers  good  only  on  it,  after  the  sound- 
ing of  a  fire  alarm,  is  not  liable  for  injury 
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to  them  by  the  fire  department,  whose  ap- 
paratus passes  the  place  before  they  can 
gain  tlie  sidewalk  in  safety.  Stephens  v. 
Oklahoma  Citv  R.  Co.  33:  1007,  114  Pac. 
611,  28  Okla.  340.  (Annotated) 

80.  A  railroad  company  cannot,  because 
of  its  neglect  to  stop  a  train  for  an  intend- 
ing passenger,  be  held  liable  for  injury  to 
his  health  through  exposure,  where,  after 
failing  to  obtain  passage  on  the  train,  he 
procures  a  rig,  and  drives  across  country 
during  a  stormy  night,  from  his  home  to 
his  place  of  business,  merely  to  avoid  delay 
in  the  time  of  opening  his  place  of  business 
in  the  morning,  since  the  negligence  is  not 
the  proximate  cause  of  the  injury.  Interna- 
tional &  G.  N.  R.  Co.  V.  Addison,  8:  880, 
97  S.  W.   1037,  100  Tex.  241.     (Annotated) 

81.  A  carrier  cannot  be  held  liable  for  a 
cold  contracted  by  a  passenger,  although 
there  was  no  heat  in  the  car  in  which  he 
was  carried,  if,  immediately  after  leaving 
the  car,  he  subjected  himself  to  inclement 
weather,  without  sufficient  protection,  so 
that  it  is  impossible  to  ascertain  the  true 
cause  of  the  cold.  Louisville  &  N.  R.  Co. 
V.  Scalf,  26:  263,  110  S.  W.  862,  33  Ky.  L. 
Rep.  721. 

82.  A  carrier  is  not  relieved  from  liabili- 
ity  for  injury  to  a  passenger's  health  in  neg- 
ligently exposing  her  to  cold  by  the  fact  that 
it  did  not  know  that  she  was  sick  at  the 
time,  and  that,  but  for  such  sickness,  the  ex- 
posure would  not  have  affected  her  seriously, 
since  the  exposure,  and  not  the  sickness,  is 
the  proximate  cause  of  the  injury.  Louis- 
ville &  N.  R.  Co.  V.  Daugherty,  15:  740, 
108  S.  W.  336,  32  Ky.  L.  Rep.  1392. 

83.  The  carrying  of  a  passenger  beyond 
his  station,  into  the  railroad  yards,  with- 
out giving  him  an  opportunity  to  alight  at 
the  station,  and  failure  to  inform  him  of 
an  intention  to  return  to  the  station,  is 
not  the  proximate  cause  of  illness  due  to  his 
attempt  to  walk  back  in  a  storm,  where  he 
was  not  pressed  for  time,  and  by  remain- 
ing in  the  train  a  short  time,  would  have 
been  deposited  at  the  station  platform. 
Natchez,  C.  &  M.  R.  Co.  v.  Lambert,  37:  264, 
64  So.  836,  99  Miss.  310. 

84.  The  proximate  cause  of  the  injury  to 
a  passenger  who  is  shoved  from  a  crowded 
car  by  a  seated  passenger  against  whom  he 
is  pushed  by  the  conductor's  attempting  to 
pass  through  the  car,  thereby  causing  the 
assailant  to  become  angered,  is  the  act  of 
such  passenger,  for  which  the  carrier  is  not 
responsible.  Snyder  v.  Colorado  Springs  & 
C.  C.  D.  R.  Co.  8:  781,  85  Pac.  686,  36  Colo. 
288. 

85.  The  act  of  a  baggage  master  on  a 
train  in  lending  his  pistol  to  a  passenger, 
without  knowledge  of  the  use  which  he  in- 
tends to  make  of  it,  is  not  the  proximate 
cause  of  injury  to  another  passenger,  from 
a  stray  bullet  from  a  pistol  in  the  hands  of 
a  third  person  who  was  induced  to  fire  be- 


injury  to  a  passenger  on  the  running  board, 
by  trying  to  pass  too  close  to  a  wagon,  is 
not  destroyed  by  the  fact  that  another  pas- 
senger came  into  contact  with  the  wagon, 
and  was  thrown  against  the  complaining 
passenger,  forcing  him  off  the  car,  to  his 
injury.  Lockwood  v.  Boston  Elevated  R. 
Co.  22:  488,  86  N.  E.  934,  200  Mass.  537. 

87.  The  unlawful  .failure  of  a  railroad 
company  to  give  a  signal  before  starting 
a  passenger  train  away  from  a  station  is 
not  the  proximate  cause  of  injury  to  a 
trespasser  who  falls  in  attempting  to 
alight  from  the  train  while  it  is  in  motion. 
McElvane  v.  Central  of  Georgia  R.  Co. 
34:  715,  54  So.  489,   170  Ala.  525. 

88.  The  negligence  of  a  railroad  company 
in  starting  its  train  before  one  who  has  en- 
tered to  assist  a  passenger  has  had  time  to 
alight  is  not  the  proximate  cause  of  his  in- 
jury in  attempting  to  alight  after  the  train 
is  in  motion,  without  the  consent  and 
against  the  will  of  the  carrier's  servants. 
Chesapeake  &  0.  R.  Co.  v.  Bell,  28:  773, 
68  S.  E.  398,  111  Va.  41.  (Annotated) 

89.  The  intoxication  of  a  passenger  may 
be  found  by  the  jury  not  to  be  a  direct  and 
proximate  cause  of  his  injury,  so  as  to  re- 
lieve the  carrier  from  liability  for  injury  to 
him  in  consequence  of  his  being  removed 
from  the  train  by  employees  and  left  upon 
a  flight  of  steps,  down  which  he  falls  to  his 
injury  because  of  his  inability  to  care  for 
himself.  Black  v.  New  York,  N.  H.  &  H.  R. 
Co.  7:  148,  79  N.  E.  797,  193  Mass.  448. 

90.  The  negligence  of  a  railroad  com- 
pany in  misleading  a  passenger  into  enter- 
ing the  wrong  train  is  not  the  proximate 
cause  of  his  injury  in  attempting,  without 
direction  or  encouragement  on  the  part  of 
the  carrier,  to  alight  from  the  train  after  it 
is  in  motion  and  he  has  discovered  the  mis- 
take. Chesapeake  &  0.  R.  Co.  v.  Wills, 
32:  280,  68  S.  E.  395,  111  Va.  32. 

(Annotated) 

91.  The  fact  that  the  negligence  of  a 
passenger  in  taking  an  exposed  position  on 
the  top  of  the  car  is  merely  passive,  and 
that  he  does  nothing  towards  causing  his 
injury,  which  happens  through  the  negli- 
gent overturning  of  the  car  by  the  carrier, 
will  not  prevent  his  negligence  being  a 
proximate  cause  of  the  injury  so  as  to  pre- 
vent his  holding  the  carrier  liable  for  it. 
McLean  v.  Atlantic  Coast  Line  R.  Co.  18: 
763,  61  S.  E.  900,  1071,  81  S.  C.  100. 

92.  The  failure  of  the  conductor  of  a 
train  to  notify  passengers  inside  the  car 
that  the  train  had  not  reached  the  station 
when  it  stopped,  notwithstanding  the  an- 
nouncement of  the  porter  that  the  stop 
would  be  at  the  station,  was  not  the  proxi- 
mate cause  of  injury  to  a  passenger  who, 
without  necessity,  voluntarily  rode  on  the 
platform  and  attempted  to  alight  to  his  in- 
jury when  the  train  stopped,  where  he  could 


cause  of  an  assault  which  the  borrower  at-  1  not  have  heard  the  notice  had  it  been  given 


tempted   to   make   upon   him   after   he   had 
left  the  train.     Penny  v.  Atlantic  C.  L.  R. 
Co.  32:  1209,  6!)  S.  E.  238,  153  N.  C.  296. 
8(i.  Liability  of  a  street  car  company  for 
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within  the  car,  and  the  train  men  did  not 
know  that  he  intended  to  alight  at  that  stop. 
Wagner  v.  Atlantic  Coast  Line  R.  Co.  19: 
1028,  61  S.  E.  171,  147  N.  C.  315. 


2306 


PROXIMATE  CAUSE,  III. 


93.  The  negligent  conduct  of  a  street-car 
conductor  in  calling  a  street  crossing  be- 
fore his  car  had  arrived  at  the  street  an- 
nounced, thereby  inducing  a  lady  passenger 
to  alight,  at  night  and  during  a  severe  rain 
storm,  at  a  strange  place  remote  from  her 
destination,  is  to  be  regarded  as  the  proxi- 
mate cause  of  injuries  sustained  by  reason 
of  her  slipping  and  falling  upon  a  curbstone 
which  she  was  unable  to  see,  because  of  the 
darkness,  while  endeavoring  with  due  care 
to  make  her  way  homeward  along  a  street 
with  which  she  was  unfamiliar.  Georgia 
R.  &  E.  Co.  V.  McAllister,  7:  1177,  54  S.  E. 
957,  126  Ga.  447.  (Annotated) 

94.  The  failure  by  a  stranger  who,  upon 
the  refusal  of  the  conductor  to  do  so,  at- 
tempts to  assist  a  blind  passenger  from  the 
car,  to  warn  him  of  the  slippery  condition 
of  a  platform  and  an  open  space  between  it 
and  the  car  door,  is  not,  as  matter  of  law, 
an  intervening  cause  of  injury,  which  will 
prevent  the  negligence  of  the  conductor  from 
being  the  proximate  cause,  in  case  the  pas- 
senger falls  into  the  open  space  to  his  in- 
jury. Georgia  R.  &  Bkg.  Co.  v.  Rives,  38: 
564,  73  S.   E.  645,   137  Ga.   376. 

Of  sufferings  of  ejected  passenger. 

95.  The  anxiety  and  mental  suffering  of 
a  passenger  who  was  wrongfully  ejected 
from  a  train  on  which  his  sick  wife  was  also 
a  passenger,  whereby  he  was  separated  from 
her,  were  the  proximate  result  of  the  wrong- 
ful act  of  a  brakeman  who  ejected  him,  and 
such  wrongful  act  was  the  direct  and  sole 
cause  of  his  suffering.  Lindsav  v.  Oregon 
Short  Line  R.  Co.  12:  184,  90  Pac.  984,  13 
Idaho,  477. 

Of  injnry  to  passenger  on  elevator. 

96.  The  negligence  of  the  owner  of  an  of- 
fice building  in  leaving  the  elevator  open 
;ind  unattended  when  a  tenant  enters  the 
building  to  go  to  his  room  on  an  upper  floor 
is  not  the  proximate  cause  of  injury  to  the 
tenant  by  the  negligence  of  a  volunteer  who 
undertakes  to  operate  the  elevator  to  carry 
his  to  his  destination.  Board  of  Trade 
Bldg.  Corp.  V.  Cralle,  22:  297,  63  S.  E.  995, 
109  Va.  246. 

Of  injury  at  railroad   crossing. 
Allegations  as  to,  see  Pleading,  321. 
Sufficiency  of  finding  as  to,  see  Tbiax,  1128, 
See  also  infra,  161. 

97.  Negligence  of  a  railroad  company  in 
failing  to  maintain  proper  cattle  guards  at 
a  highway  crossing  is  not  the  proximate 
cause  of  injury  by  a  train  to  one  who  goes 
upon  the  right  of  way  to  drive  back  cattle 
which  have  wandered  upon  it  while  being 
driven  along  the  highway.  Thompson  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  9:  672,  80 
N.  E.   1054,  226  111.  542. 

98.  The  negligence  of  a  railroad  com- 
pany in  maintaining  the  approach  to  its 
tracks  in  an  unsafe  condition  so  that  a  wag- 
on is  caught,  holding  the  team  on  the  tracks, 
may  be  found  to  be  the  proximate  cause 
of  the  death  of  the  driver,  who  was  struck  i 
by  a  train  in  attempting  to  signal  it  to 
stop  before  striking  the  team.  Thompson 
V,  Seaboard  A.  L.  R.  Co.  20:  426,  62  S.  E. 
396,  81  S.  C.  333. 
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99.  Failure  of  a  railway  company  to 
give  warning  of  the  approach  of  a  train  at 
a  public  crossing,  as  required  by  statute, 
is  the  proximate  cause  of  an  injury  caused 
by  the  striking  by  such  train  of  a  pedes- 
trian who,  when  approaching  tlie  crossing, 
had  looked  and  listened  at  a  point  35  feet 
therefrom,  from  which  point  a  train  400 
feet  distant  would  have  been  visible,  and 
saw  or  heard  no  train,  although  the  pedes- 
trian attempted  to  proceed  across  the  track 
witliout  again  looking,  notwithstanding  the 
fact  that  the  nearer  the  approach  to  the 
crossing  the  greater  the  distance  which  the 
railroad  track  in  the  direction  from  which 
the  train  approached  was  visible  until  when 
7  feet  therefrom  a  train  575  feet  distant 
could  have  been  seen.  Wallenburg  v.  Mis- 
souri P.  R.  Co.  37:  135,  126  N.  W.  289, 
86  Neb.  642. 

100.  Failure  of  a  railroad  company  to 
sound  the  statutory  signal  when  a  train  ap- 
proached a  crossing  does  not  render  it  lia- 
ble for  injury  to  horses  which,  while  run- 
ning away,  collided  with  the  side  'of  the 
train  upon  the  crossing,  since  such  failure 
is  not  the  proximate  cause  of  the  injurv. 
Sublett  v.  Mobile  &  O.  R.  Co.  38:  1153,  141 
S.  W.  50,  145  Ky.  707.  (Annotated) 

101.  The  negligence  of  a  pedestrian  in 
stepping  in  front  of  a  moving  engine  by 
which  he  is  hit  and  injured,  and  which, 
by  tlie  exercise  of  ordinary  care,  he  might 
have  seen  and  avoided,  is  an  element  of  the 
proximate  cause  of  his  injury,  although 
those  in  charge  of  the  engine  were  negligent 
in  maintaining  exces-sive  speed  without  sig- 
nals or  lookouts,  and  the  watchman  at  the 
crossing  was  incompetent.  Wabash  R.  Co.  v. 
Tippecanoe  Loan  &  T.  Co.  38:  1167,  98  N.  E. 
64,  178  Ind.  113. 

102.  The  fact  that  a  signal  to  start  a 
train  is  given  by  the  fireman,  instead  of 
the  conductor,  who  should  have  given  it, 
does  not  justify  one  in  crossing  between  two 
cars  that  might  be  moved  at  any  moment, 
and  certainly  cannot  be  said  to  be  the  proxi- 
mate cause  of  the  accident.  Piatt  v.  Vicks- 
burg,  S.  &  P.  R.  Co.  50:  1012,  64  So.  282, 
134  La.  444. 

Of  injnry  to  stock. 

Sufficiency  of  evidence  of,  see  Evidencb, 
2060. 

See  also  supra,  100. 

Of  injnry  to  shipper's  servant  by  de- 
fective car. 

Question  for  jury  as  to,  see  Tbiat,  182. 

103.  The  failure  of  a  shipper  receiving  a 
car  for  loading  to  examine  it  for  defects  may 
be  found  not  to  break  the  causal  connection 
so  as  to  prevent  the  negligent  act  of  the  car- 
rier in  furnishing  the  car  in  a  defective  con- 
dition from  being  the  proximate  cause  of 
injury  to  the  servant  of  a  shipper  because 
thereof.  Chicago,  I.  &  L.  R.  Co.  v.  Prit- 
chard,  9:  857,  79  N.  E.  508,  168  Ind.  398. 
Of  injury  by  street  car. 

Proximate  cause  of  injury  from  fright  due 
to  negligence  of  those  in  charge  of  street 
car,  see  infra,  160. 

Pleading  as  to,  see  Pleading,  329. 

As  question  for  jury,  see  Trial,  186, 


PROXIMATE  CAUSE,  IV.  a. 


2307 


Correctness  of  instruction  as  to,  see  Trial, 

1049. 
See  also  infra,  111. 

104.  Whatever  negligence  exists  on  the 
part  of  one  in  walking  along  a  street  car 
track  in  the  direction  in  which  the  cars 
move,  witliout  constantly  watching  for  the 
approach  of  cars,  is  not  the  proximate  cause 
of  his  being  run  down  by  a  car  running  at 
high  speed,  with  no  attention  by  the  mo- 
torman  to  the  track  in  front  of  his  car, 
where  the  pedestrian  is  guilty  of  no  negli- 
gence in  failing  to  hear  the  car  becau.5e  of 
noise  made  by  a  car  on  a  parallel  track. 
Indianapolis  Traction  &  T.  Co.  v.  Kidd, 
7:  143,  79  N.  E.  347,  167  Ind.  402. 

105.  Although  one  driving  along  a  street 
ahead  of  a  street  car  which  is  running  so 
slow  that  he  has  time  to  cross  the  track 
without  being  struck  is  negligent  in  making 
the  attempt,  his  act  is  not  the  proximate 
cause  of  his  resulting  injury,  if,  upon  see- 
ing his  design,  the  motorman,  because  of 
his  inexperience,  becomes  confused,  releases 
the  break,  and  causes  the  car  to  increase  its 
speed  so  that  it  strikes'  the  wagon,  which 
it  would  not  do  if  he  used  ordinary  care. 
Smith  V.  Connecticut  R.  &  L.  Co.  17:  707, 
67  Atl.  888,  80  Conn.  268. 

106.  The  negligence  of  a  deaf  person  who 
attempts  to  cross  diagonally  a  street  con- 
taining car  tracks,  without  taking  any  pre- 
cautions to  ascertain  if  a  car  is  approaching 
from  the  rear,  proximately  contributes  to 
his  injury  by  collision  with  a  car  and  pre- 
vents holding  the  street  car  company  liable 
for  the  injury  under  the  doctrine  of  last 
clear  chance,  although  the  motorman  might 
have  seen  his  danger  and  avoided  the  injury 
by  stopping  the  car.  Nehring  v.  Connecti- 
cut Co.  45:  896,  84  Atl.  301,  524,  86  Conn.  109. 
Of  injury  by  obstruction  of  navi- 
gation. 

107.  The  proximate  cause  of  damages  re- 
sulting from  the  obstruction  of  a  naviga- 
ble river  is  the  negligent  breaking  of  a 
railroad  drawbridge  spanning  the  channel  by 
running  a  freight  train  thereon  when  the 
draw  was  closed,  and  not  the  work  of 
reparation,  where  the  usixal  navigable  chan- 
nel was  closed  to  steamboats  by  the  half 
of  the  span  which  remained  stationary,  and 
the  other  channel  was  obstructed  by  pil- 
ing driven  for  the  purpose  of  repairing 
the  structure  and  facilitating  railroad  traf- 
fic. Pharr  v.  Morgan's  Louisiana  &  T.  R. 
&  S.  S.  Co.  10:  710,  38  So.  943,  115  La.  138. 

(Annotated) 

IV.  Of  injury  on  defective  highway  or 
bridge. 

a.  In  street. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Of  injury  to  pedestrian  on  highway  be- 
wildered by  steam  from  sewer,  see 
Highways,  268. 

Question  for  jury  as  to,  see  Trial,  183- 
185. 

See  also  supra,  47. 
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108.  The  mere  passive  omission  by  the 
public  authority,  charged  with  the  repair 
of  a  highway,  to  rectify  a  subsidence  orig- 
inally occasioned  by  the  neglect  of  a  water 
company  to  perform  its  duty  to  make  good 
the  road,  having  broken  it  up  for  its 
own  purposes,  is  not  an  intervening  cause 
which  will  exonerate  the  water  company 
from  liability  for  an  injury  caused  to  a 
person  using  the  highway  by  reason  of  the 
subsidence.  Hartley  v.  Rochdale,  3  B.  R.  C. 
993,  [1908]  2  K.  B.  594.  Also  Reported  in 
77  L.  J.  K.  B.  N.  S.  884,  72  J.  P.  343,  99 
L.  T.  N.  S.  275,  24  Times  L.  R,  625,  6  L.  G. 
R.   858.  (Annotated) 

109.  A  defect  in  a  street  because  of  which 
a  pedestrian  receives  a  slight  injury  can- 
not be  found  to  be  the  proximate  cause  of 
sarcoma,  necessitating  the  amputation  of 
his  leg,  since  such  result  could  not  have 
been  foreseen.  Allison  v.  Fredericksburg, 
48:  93,  71  S.  E.  525,  112  Va.  243. 

(Annotated) 

110.  The  negligence  of  a  municipal  cor- 
poration in  leaving  an  unguarded  opening 
upon  the  side  of  a  street  is  the  proximate 
cause  of  injuries  sustained  by  a  pedestrian 
falling  into  such  opening  when  forced  off 
the  traveled  way  by  a  rapidly  approaching 
vehicle.  Neidhardt  v.  Minneapolis,  29: 
822,  127  N.  W.  484,  112  Minn.' 149. 

111.  Both  causes  may  be  treated  as  proxi- 
mate, and  each  wrongdoer  liable,  where  a 
traveler  is  thrown  from  his  carriage  by  a 
defect  in  a  street  in  front  of  an  approacli- 
ing  street  car  and  killed  by  its  being  operat- 
ed at  an  unlawful  and  dangerous  speed,  so 
that  it  cannot  be  stopped  before  running 
over  him.  Louisville  v.  Schneider,  35:  207, 
136  S.  W.  212,  143  Ky.  171. 

112.  The  negligent  anchoring  of  a  guy 
wire  of  a  telephone  pole  in  an  alley  in  such 
a  way  that  the  wheel  of  a  wagon,  catching 
upon  and  running  up  it,  overturns  the  wag- 
on upon  a  bystander,  may  be  found  to  be 
the  proximate  cause  of  the  injury,  although 
such  accident  would  not  have  occurred  but 
for  the  negligence  of  the  driver  of  the  wag- 
on, which  the  telephone  company  did  not 
anticipate,  the  injury  being  the  natural,  al- 
though not  the  necessary,  result  of  the  ob- 
struction. Louisville  Home  Teleph.  Co.  v. 
Gasper,  9:  548,  93  S.  W.  1057,  123  Ky.  128, 

(Annotated) 

113.  One  injured  by  being  knocked  down 
by  a  horse  which  he  is  attempting  to  as- 
sist after  it  has  fallen  because  of  a  defect 
in  a  highway  cannot  hold  the  municipality 
responsible  for  the  resulting  injury,  since 
it  is  not  the  proximate  result  of  the  defect. 
Crowley  v.  West  End,  10:  801,  43  So.  359, 
149  Ala.  613. 

114.  An  obstruction  on  the  street  is  the 
proximate  cause  of  injury  sustained  by  the 
driver  of  a  reasonably  safe  and  gentle  horse 
being  thrown  from  his  wagon  when  upon 
the  sudden  swerving  of  the  horse  in  tem- 
porary fright  at  a  street  car  it  strikes  the 
obstruction,  as  in  such  case  the  driver  is 
without  negligence  and  does  not  assume  the 
risk,  since   the   act   of  driving  against   the 
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obstruction  is  involuntary.  Rucker  v.  Hunt- 
ington, 25:  143,  66  S.  E.  91,  66  W.  Va.  104. 

115.  The  suffering  of  weeds  to  grow  to 
such  a  height  in  an  unguarded  drainage 
ditch  along  a  sidewalk,  as  to  obscure  the 
ditch,  is  not  the  proximate  cause  of  injuries 
caused  by  a  pedestrian  stepping  from  the 
walk  into  the  ditch,  where  it  appears  that 
the  injured  person,  upon  becoming  frightened 
by  the  whistle  of  a  bicycle  rider  who  had  ap- 
proached suddenly  from  the  rear,  took  such 
step  without  looking,  since,  as  she  did  not 
look  where  she  was  stepping,  she  was  not 
misled  or  deceived  as  to  the  dangerous  char- 
acter of  the  place  by  such  weeds.  Braatz 
V.  Fargo,  27:  1169,  125  N.  W.  1042,  19  N. 
D.  538. 

Guard  rail  or  barrier. 

116.  The  removal  from  the  further  side  of 
an  excavation  across  the  traveled  part  of  a 
highway,  of  a  barrier  marked  by  a  light, 
may  be  found  to  be  the  cause  of  injury  to 
a  traveler  on  a  bicycle  who  fell  into  the  ex- 
cavation, where  the  barrier  was  at  the 
end  of  piles  of  dirt  placed  beside  the  traveled 
path,  so  that,  had  the  barrier  been  in  place, 
a  bicycle  rider  would  not,  in  the  exercise 
of  due  care,  have  ridden  between  them  when 
the  exit  was  barred.  Dix  v.  Old  Colony 
Street  R.  Co.  24:  567,  89  N.  E.  109,  202  Mass. 
518. 

117.  One  who,  having  contracted  to  re- 
move a  bridge  spanning  a  river  in  a  munici- 
pality, fails  to  place  a  proper  barrier  in  the 
highway  upon  the  river  bank,  is  not  liable 
for  injury  to  horses  which  plunge  over  the 
embankment  when  running  away,  after  hav- 
ing escaped  from  control,  since  his  negli- 
gence is  not  the  proximate  cause  of  the  in- 
jury. Thubron  v.  Dravo  Contracting  Co.  44: 
699,  86  Atl.  292,  238  Pa.  443. 

118.  Absence  of  barriers  along  the  sides 
of  a  bridge  approach  is  the  proximate  cause 
of  injury  to  one  who  lost  consciousness 
while  driving  a  blind  horse  toward  the 
bridge,  and  was  injured  by  the  horse  walk- 
ing off  the  side  of  the  approach.  Magee  v. 
Jones  County,  48:  141,  142  N.  W.  957,  161 
Iowa,  296. 

119.  The  negligence  of  a  town  in  failing 
to  maintain  a  guard  rail  along  an  e.\cava- 
tion  on  private  property  adjoining  a  side- 
walk was  not  the  proximate  cause  of  the 
fall  into  the  excavation  of  a  traveler  who 
mistook  the  lot  for  a  street,  and,  attempt- 
ing to  turn  into  it,  fell  into  the  excavation 
and  was  injured.  Lyons  v.  Watt,  18:  1135, 
95  Pac.  949,  43  Colo.  238.  (Annotated) 

h.  On  sidewalk. 

(See  also  same  heading   in  Digest  L.R.A. 
1-70.) 

120.  The  fall  of  a  person,  already  dis- 
eased, upon  a  defective  sidewalk,  and  not 
the  diseased  condition,  is  the  proximate 
cause  of  the  resulting  injury,  if  the  latent 
condition  of  the  disease  itself  did  not  cause 
pain  and  suffering  to  the  patient,  but  such 
condition,  plus  the  accident,  did  do  so.  1 
Jones  V.  Caldwell,  48:119,  116  Pac.  110,  | 
20  Idaho,  5. 
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c.  On  hritlgc  or  at  ford. 

(See  also  same  heading  in  Digest  L.R.A.. 
1-10.) 

See  also  supra,  117. 

121.  A  defect  in  a  bridge  is  the  proximate 
cause  of  injury  to  the  owner  of  a  horse 
through  its  falling  upon  him  while  he  is 
attempting  to  free  its  foot  which  has  be- 
come fast  in  the  defect.  Cooper  v.  Rich- 
land County,  10:  799,  56  S.  E.  958.  76  S.  C. 
202. 

122.  A  municipal  corporation  which  un- 
dertakes to  construct  a  ford  instead  of  a 
bridge  across  a  stream  flowing  through  its 
limits,  which  at  low  water  is  safe  for  velii- 
cles  and  pedestrians,  is  not  liable  for  the 
death  of  one  who  undertakes  to  cross  when 
the  river  is  swollen  to  such  an  extent  as 
to  make  the  crossing  unsafe.  Gee  v.  Hop- 
kinsville,  46:  229,  167  S.  VV.  30,  154  Ky. 
263. 

V.  Of  injury  to  servant. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Sufficiency  of  evidence  to  show,  see  Evi- 
dence, 2069. 

Question  for  jury  as  to,  see  Tbial,  180-182, 
683. 

See  also  supra,  75;  Masteb  and  Sebvant, 
II.  e,  3. 

123.  Failure  to  comply  with  an  ordinance 
requiring  a  roof  over  the  sidewalk  while 
materials  are  being  placed  in  a  building  in 
process  of  construction  at  or  near  the  street 
line  is  the  proximate  cause  of  injury  to  a 
workman  injured  by  fall  of  a  tool  onto  the 
walk.  Ward  v.  Ely-Walker  Dry  Goods  Bldg. 
Co.  45:  550,  154  S.  W.  478,  248  Mo.  348. 

124.  The  proximate  cause  of  an  injury 
sustained  by  a  servant  employed  in  the  con- 
struction of  a  railroad  bridge,  and  who, 
after  fastening  a  chain  about  iron  chords 
to  enable  them  to  be  lifted  by  means  of 
blocks  and  tackle,  was  struck  by  them  and 
fell  to  the  ice  below  when  they  were  sud- 
denly hoisted,  was  the  signal  of  the  fore- 
man who  caused  the  chords  to  be  inoppor- 
tunely lifted,  and  not  the  fact  that  the 
space  about  the  plank  on  which  the  servant 
was  standing  was  uncovered,  or  the  absence 
of  a  snub  rope  to  control  the  swaying  of 
the  chords.  American  Bridge  Co.  v.  Seeds, 
11:  1041,  144  Fed.  605,  75  C.  C.  A.  407. 

125.  The  proximate  cause  of  an  injury  to 
a  servant  hurt  by  stepping  into  a  trapdoor 
in  a  step  in  a  stairway,  while  left  open  by 
another  servant,  is  the  concurrent  negli- 
gence of  the  servant  leaving  it  open  and  the 
master,  for  which  the  latter  is  liable. 
Reilly  v.  Xicoll,  47:  1199,  77  S.  E.  897,  72 
W.  Va.  189. 

126.  The  leaving  by  a  band  saw  of  its 
supports  while  in  motion  is  not  the  proxi- 
mate cause  of  injury  to  the  one  employed 
at  the  machine,  if,  instead  of  merely  turning 
off  the  power,   which   would   have   rendered 
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the  saw  harmless,  he  attempted  to  pick  it 
up  and  throw  it  from  him,  in  doing  which 
it  became  entangled  in  the  machinery  and 
was  drawn  across  his  arm  to  his  injury. 
Coin  V.  John  H.  Talge  Lounge  Co.  25:  11 79, 
121  S.  W.  1,  222  Mo.  488. 
'  127.  The  mere  fact  that  a  competent  engi- 
neer, attempting  to  lower  a  cage  in  a  shaft 
so  far  out  of  repair  that  it  was  negligence 
for  the  superintendent  to  permit  its  use, 
could  have  stopped  the  engine  when  the 
cage  stuck  fast,  before  the  cable  had  run 
down  into  the  cage,  as  the  incompetent  man 
in  charge  of  the  engine  permitted  it  to  do, 
does  not  as  matter  of  law  render  the  in- 
competence of  the  engineer  an  independent 
cause  of  injury  to  an  employee,  because  of 
such  permitted  slack  in  the  cable,  so  as  to 
break  the  causal  relation  of  the  superin- 
tendent's negligence  to  the  injury.  Hager- 
ty  V.  Wilson,  25:  356,  98  Pac.  643,  38  Mont. 
69. 

128.  A  master's  negligence  in  storing 
dynamite  in  a  place  where  its  accidental 
ignition  will  endanger  the  lives  of  his  em- 
ployees is  the  proximate  cause  of  the  death 
of  a  servant  through  its  explosion,  notwith- 
standing the  cause  of  the  explosion  is  pure- 
ly accidental  or  wholly  unknown.  Brown 
V.  West  Riverside  Coaf  Co.  28:  1260,  120  N. 
W.  732,   143  Iowa,  662. 

129.  Failure  of  a  master  to  provide  sig- 
nals or  a  lever  or  guy  rope  to  be  used  in 
operating  a  derrick  by  which  cement  is 
hoisted  to  the  top  of  an  unfinished  build- 
ing is  not  the  proximate  cause  of  an  in- 
jury sustained  by  the  superintendent  of 
construction,  who  was  struck  by  the  swing- 
ing bucket,  and  he  cannot  recover  there- 
for, where  he  could  have  performed  his  du- 
ties as  efficiently  without  as  within  the 
track  of  the  bucket,  and  when  his  sudden 
appearance  at  that  point  without  notice  to 
those  operating  the  derrick,  and  without 
watching  for  the  approach  of  the  bucket, 
could  not  have  been  reasonably  anticipated. 
Kreigh  v.  Westinsrhouse,  11:  684,  152  Fed. 
120,  81  C.  C.  A.  338. 

130.  The  act  of  a  fellow  servant  in  care- 
lessly and  negligently  leaving  an  empty 
truck  in  such  a  position  as  to  come  in  con- 
tact with  a  passing  car  is  the  efficient  and 
proximate  cause  of  a  resulting  injury  to  an 
employee  of  a  corporation  operating  a  rail- 
way system  to  move  materials  about  its 
plant,  and  not  its  failure  to  employ  a  fire- 
man to  discover  and  give  notice  of  such  dan- 
ger. Haskell  &  B.  Car  Co.  v.  Przezdzian- 
kowski,  14:  972,  83  N.  E.  626,  170  Ind.  1. 

131.  Negligence  for  which  a  railroad  com- 
pany is  responsible  in  leaving  a  switch  un- 
locked is  not  the  proximate  cause  of  the 
death  of  a  fireman  whose  engine  runs  into 
the  open  switch,  where  the  switch  must 
have  been  opened  by  someone  for  whose  act 
the  railroad  company  was  not  responsible. 
Edgar  v.  Rio  Grande  W^.  R.  Co.  11:  738,  90 
Pac.    745,    32    Utah,    330.  (Annotated) 

132.  The  negligence  of  an  employee  of  a 
corporation  operating  a  logging  railroad, 
in  attempting  to  walk  along  the  track, 
will  not  preclude  his  holding  the  company 
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I  liable  for  an  injury  in  case  lie  is  struck  by 
'  lightning,  and,  while  lying  helpless  on  the 
track,  is  run  over  by  a  train,  if  those  in 
charge  of  it,  by  the  exercise  of  proper  care, 
might  have  discovered  his  peril  in  time  to 
avoid  the  injury, 'since  the  negligence  of  the 
company  is  the  sole  proximate  cause  of  the 
injury.  Sawyer  v,  Roanoke  R.  &  Lumber 
Co.  22:  200,  58  S.  E.  598,  145  N.  C.  24. 

133.  The  negligence  of  a  railroad  com- 
pany in  permitting  the  drawheads  of  cars 
to  become  defective,  so  as  to  allow  too 
much  space  or  play  between  the  cars,  is 
not  the  proximate  cause  of  injury  to  the 
foot  of  an  employee  which  is  caught  between 
them  by  the  negligent  starting  of  the  train 
while  he  is  attempting  to  make  his  way 
along  it,  for  which  purpose  he  steps  upon 
the  drawheads.  McGrory  v.  Ultima  Thule, 
A.  &  M.  R.  Co.  23:  301,  118  S.  W.  710,  90 
Ark.    210. 

134.  Permitting  a  nail  used  to  key  a  nut 
on  the  brake  beam  at  the  end  of  a  freight 
car  to  project  is  not  the  proximate  cause  of 
an  injury  to  a  yard  man  caught  and  thrown 
by  it  when  he  attempts  to  prepare  the  car 
for  coupling  by  walking  in  front  of  it 
New  York,  C.  &  St.  L.  R.  Co.  v.  Hamlin, 
10:  881,  79  N.  E.  1040,  170  Ind.  20. 

135.  The  defective  condition  of  the  track 
upon  which  cars  are  run  in  a  mine,  by  rea- 
son of  which  a  car,  loaded  by  a  miner  who 
is  to  be  paid  by  the  amount  delivered  at 
the  pit  mouth,  gets  off"  the  track,  is  not  the 
proximate  cause  of  an  injury  due  to  his 
pinching  his  fingers  between  the  car  and  an 
implement  which  has  been  employed  in  at- 
tempting to  get  the  car  back  on  the  track, 
where  he  was  at  liberty  to  suit  his  own  con- 
venience and  employ  his  own  methods  in 
replacing  the  car.  Cavanaugh  v.  Centerville 
Block  Coal  Co.  7:  907,  109  N.  W.  303,  131 
Iowa,  700.  (Annotated) 

136.  The  order  of  the  superintendent  of  a 
gang  of  bridge  laborers  who  are  riding  home 
on  a  push  car,  to  one  of  them  to  get  off  and 
stop  the  car,  is  not  the  proximate  cause 
of  bis  injury  by  the  gross  negligence  of 
other  employees  following  on  a  lever  car,  in 
running  over  him  while  he  is  attempting  to 
obey  the  order.  Givens  v.  Southern  R.  Co. 
22:  971,  49  So.  180,  94  Miss.  830. 

137.  Negligently  permitting  gas  to  remain 
in  a  mine  is  not  the  proximate  cause  of  an 
injury  to  a  workman  who,  overcome  with 
the  gas,  is  placed  by  rescuers  on  the  ele- 
vator, which  is  large  enough  to  accommo- 
date his  body,  in  such  a  manner  that  a  leg 
extends  beyond  the  floor  and  is  crushed  by 
contact  with  the  walls  of  the  shaft,  since 
such  result  could  not  have  been  reasonably 
anticipated  from  the  presence  of  the  gas  in 
the  mine.  Teij  v.  Smuggler  Min.  Co.  15: 
893,  158  Fed.  260,  85  C.  C.  A.  478. 

Minor  employees. 

138.  The  violation  of  a  statute  forbidding 
the  employment  of  children  in  mines  is  the 
proximate  cause  of  an  injury  to  a  child 
which  is  the  natural,  probable,  and  antici- 
pated consequence  of  the  nonobservance. 
Norman  v.  Virginia-Pocahontas  Coal  Co. 
31 :  504,  69  S.  E.  857,  68  W.  Va.  405. 
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'  139.  The  jury  may  find  that  the  employ- 
ment, contrary  to  statute,  of  a  child  in  a 
factory,  was  the  proximate  cause  of  his  in- 
jury by  the  starting  of  the  machine  by  an- 
other child  after  he  had  put  his  hand  into 
it  to  remove  an  article  thrown  into  it  by 
such  other  child.  Rolin  v.  R.  J.  Reynolds 
Tobacco  Co.  7:  335,  53  S.  E.  891,  141  N.  C. 
300. 

140.  In  a  suit  by  a  child  alleging  injury 
as  the  result  of  his  employment  in  a  fac- 
tory in  violation  of  a  statute  prohibiting 
the  employment  in  factories  of  children  un- 
der a  prescribed  age,  if  the  injury  was  not 
the  result  of  the  employment,  but  of  some 
wholly  independent  cause  disconnected 
from  his  employment,  there  can  be  no  re- 
covery. Elk  Cotton  Mills  v.  Grant,  48:  656, 
79  S.  E.  836,  140  Ga.  727. 

141.  That  a  child,  when  injured  h^  a  ma- 
chine, was  not  actually  performing  the 
duties  to  which  he  had  been  assigned,  but 
had  gone  to  another  floor  on  an  errand  of 
his  own,  does  not  prevent  his  employment  in 
the  factory,  contrary  to  the  provisions  of  a 
statute,  being  the  proximate  cause  of  the 
injury.  Starnes  v.  Albion  Mfg.  Co.  17:  602, 
61  S.  E.  525,  147  N.  C.  556. 

142.  The  invention,  by  a  thirteen-year-old 
boy,  of  a  device  to  protect  his  fingers  from 
the  discomfort  of  handling  links  upon  which 
he  is  employed  to  operate  a  drill,  and 
which  become  heated  and  require  handling 
because  of  defects  in  the  drilling  apparatus, 
which  invention  is  unprecedented  in  expe- 
rience, and  the  use  of  which  results  in  the 
entangling  of  the  boy's  hand  with  the  ma- 
chinery to  its  injury,  is  such  an  intervening 
cause  as  to  destroy  the  proximity  of  the  de- 
fect in  the  drill  as  a  cause  for  the  injury, 
and  to  relieve  the  master  from  liability 
therefor.  Stefanowski  v.  Chain  Belt  Co.  7: 
955,  109  N.  W.  532,  129  Wis.  484. 
JPailnre  to  guard  machinery. 

143.  The  failure  of  a  manufacturer  to 
guard  a  shaft  operating  sewing  machines, 
as  required  by  statute,  to  prevent  injury 
by  the  clothing  of  operators  being  drawn 
into  it  to  their  injury,  and  not  the  act  of 
the  operator  in  reaching  under  the  machine 
to  discover  a  shuttle  which  Jias  fallen  there, 
is  the  proximate  cause  of  injury  to  her 
through  her  hair  being  wound  about  the 
shaft.  Baker  v.  Waring,  48:  834,  95  N.  E. 
257,  176  Ind.  585. 

144.  Negligently  leaving  unguarded  the 
cogs  in  a  horse-power  cornsheller  is  the 
proximate  cause  of  injury  to  an  employee 
who,  while  working  near  it,  slipped  from 
a  wagon,  and,  upon  striking  the  ground, 
threw  out  his  hand  to  steady  himself  and 
was  caught  in  the  cogs.  Bales  v.  McCon- 
nell,  40:  940,  112  Pac.  978,  27  Okla.  407. 

(Annotated) 
Fireman. 

145.  Failure  to  inspect  and  repair  a  brok- 
en shaft  on  an  engine  before  sending  it 
out  was  the  proximate  cause  of  injury  to  a 
fireman  in  attemptijig  to  repair  it  on  the 
road  where  an  inspection  would  have  dis- 
covered the  break,  i>.nd  it  should  have  been 
foreseen  that  the  break  would  make  it  nec- 
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essary  to  repair  or  remove  the  shaft  while 
on  the  road,  although  it  was  the  fireman'* 
j  duty  to  repair  while  on  the  road  in  case* 
of  emergency.  Chicago,  R.  I.  &  P.  R.  Co. 
v.  Moore,  43:  70:,  12*>  Pac.  67,  36  Okla.  4.50. 

( Annotated  > 
Conductor. 

146.  A  street  car  company  is  not,  al- 
though it  is  disobeying  a  statute  in  using 
a  car  without  a  vestibule  in  front  in  the 
winter  time,  liable  for  injury  to  a  conductor 
who  falls  from  the  running  board  while  at- 
tempting to  raise  a  side  curtain  to  collect 
a  fare,  since  the  injury  was  not  one  which 
should  have  been  anticipated,  and  is  tliere- 
fore  not  the  proximate  cause  of  the  wrong- 
ful act.  Rich  v.  Asheville  Electric  Co.  30: 
428,  68  S.  E.  232,  152  N.  C.  689. 

(Annotated) 

147.  The  binding  of  the  side  curtain  of  a 
summer  street  car  in  the  crevice  in  which  it 
runs  is  not  the  proximate  cause  of  injury  to 
a  conductor  who,  in  collecting  fares,'  at- 
tempts to  raise  the  curtain  to  reach  pas- 
sengers in  a  seat  behind  it.  and  because  it 
does  not  work  properl}'^  falls  from  the  car. 
Rich  V.  Asheville  Electric  Co.  30:  428,  68  S. 
E.  232,  152  N.  C.  689. 

Track  hand. 

148.  The  loosening  by  boys  of  brakes  on 
cars  standing  at  the  top  of  a  grade  on  a  ,«pur 
track,  without  other  fastening  than  the  set 
brakes,  is  not  the  proximate  cause  of  an  in- 
jury to  an  employee  at  work  on  the  track, 
by  being  struck  by  the  cars  running  down 
upon  him.  Wellington  v.  Pelletier,  26:  719, 
173  Fed.  908,  97  C.  C.  A.  458.  (Annotated) 

VI.  Of  injury  by  falling  objects  or 
building. 

(See  also   same   heading   in  Digest  L.R.A. 
1-70.) 

149.  The  act  of  the  owner  of  a  building 
in  leasing  it  with  knowledge  that  it  is 
structurally  defective,  and  does  not  comply 
with  the  specifications  and  the  municipal 
ordinances,  which  facts  could  not  be  dis- 
covered by  any  inspection  v;hich  the  intend- 
ing tenants  could  make,  operates,  whether 
the  owner  discloses  the  facts  to  the  tenant 
or  not,  to  break  the  causal  connection  be- 
tween the  contractor's  wrongful  acts  in  fail- 
ing to  construct  a  proper  building  and  the 
injury  to  the  tenant  through  tlie  fall  of 
the  building  due  to  such  defects,  and  pre- 
vents his  being  liable  to  the  tenant  for  such 
injury.  Miner  v.  McNamara,  21:477,  72 
Atl.   138,  81   Conn.  690.  (Annotated) 

150.  The  act  of  one  who  constructs  the 
frame  to  support  the  tank  for  an  auto- 
matic fire  extinguisher,  in  omitting  a  neces- 
sary portion  of  it  called  for  by  the  contract^ 
is  not  the  proximate  cause  of  the  subse- 
quent collapse  of  the  tank,  although  it 
would  not  have  occurred  except  for  sucli 
omission,  where  other  parties  subsequently 
constructed  the  tank,  and  filled  it  with  wa- 
ter, the  weight  of  whicli,  aided  by  wind 
pressure,  caused  the  colhipse.     Galbraith  t. 


PROXIMATE  CAUSE,  VII.— X. 


2311 


Illinois  Steel  Co.  2:  799,  133  Fed.  485,  66  C. 
C.  A.  359. 

151.  A  telephone  company  which  negli- 
gently maintains  a  pole  in  a  dangerous  con- 
dition until  it  falls  across  a  highway  is  not 
liable  for  the  death  of  a  passer-by  in  conse- 
quence of  a  stranger's  setting  the  pole  back 
in  its  place  and  so  insecurely  propping  it 
up  that  it  falls  again  in  less  than  an  hour, 
since  the  stranger's  negligence  is  the  proxi- 
mate cause  of  the  injury.  Harton  v.  For- 
est City  Teleph.  Co.  14:  956,  59  S.  E.  1022, 
146  N.  C.  429.  (Annotated) 

VII.  Of  injury  inflicted  by  animal, 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Burden  of  showing  proximate  cause  of  in- 
jury by  horse  frightened  by  locomotive 
whistle,  see  Evidence,  324. 

See  also  supra,  114. 

152.  One  keeping  an  animal  whose  nature 
is  ferocious,  or  an  animal  of  a  class  not  gen- 
erally ferocious  but  which  is  known  to  the 
owner  to  be  dangerous,  is  answerable  in 
damages  for  any  harm  done  by  the  animal, 
even  though  the  immediate  cause  of  the 
injury  is  the  intervening  voluntai-y  act  of 
a  third  person.  Baker  v.  Snell,  2  B.  R.  C. 
1,  [1908]  2  K.  B.  825.  Also  reported  in  77 
L.  J.  K.  B.  N.  S.  1090,  24  Times  L.  R.  811, 
52  Sol.  Jo.  681.  (Annotated) 

153.  Permitting  a  dog  to  run  at  large 
without  a  muzzle,  contrary  to  law,  is  not 
the  approximate  cause  of  injury  to  a  pedes- 
trian who  is  tripped  and  injured  by  its 
running  against  him.  Forsvthe  v.  Kluck- 
hohn,  33:  163,  129  N.  W.  739,  150  Iowa, 
126.  (Annotated) 

VIII.  Of  damage  hy  crim.e. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

154.  A  loss  resulting  from  the  misappro- 
priation by  a  broker  of  money  sent  him  for 
investment  is  a  natural  consequence  of  the 
act  of  one  who  has  recommended  him  as  a 
"good  stock  broker"  without  making  reason- 
able inquiries  about  him,  even  though  such 
misappropriation  amounts  to  a  criminal  of- 
fense. De  La  Bere  v.  Pearson,  Ltd.  1  B.  R. 
C.  21,  [1908]  1  K.  B.  280.  Also  Reported 
in  77  L.  J.  K.  B.  N.  S.  380,  98  L.  T.  N.  S. 
71,  24  Times  L.  R,  120. 

155.  Assuming  that  one  who  signs  an  in- 
strument is  under  a  duty  to  persons  into 
whose  hands  it  may  subsequently  come,  and 
who  may  act  in  reliance  thereon,  to  use 
reasonable  care  to  ascertain  its  contents 
before  signing  it,  the  causal  relation  be- 
tween the  negligence  of  one  who,  without 
reading  it,  has  signed  a  guaranty  in  reliance 
on  a  representation  that  it  is  an  instru- 
ment of  a  different  character,  and  the  loss 
suffered  by  a  person  who  has  advanced 
money  in  reliance  thereon,  is  broken  by  the 
independent  and  subsequent  act  of  the  per- 
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son  whose  debt  is  guaranteed  in  taking  the 
document,  making  it  perfect  by  the  forgery 
of  the  signature  of  an  attesting  witness, 
and  handing  the  document  to  the  warrantee 
with  a  representation  that  it  came  from 
and  had  been  duly  signed  by  the  person 
whose  signature  appeared  thereon.  Carlisle 
&  Cumberland  Bkg.  Co.  v.  Bragg,  4  B.  R.  C. 
653,  [1911]  1  K.  B.  489.  Also  Reported  in 
80  L.  J.  K.  B.  N.  S.  472,  105  L.  T.  N.  S. 
121. 

156.  The  proximate  cause  of  loss  to  a 
bank  from  accepting  paving  tax  certificates 
which  had  been  signed  in  duplicate  and  on 
which  the  indorsement  of  the  payee  had 
been  forged,  from  a  city  employee  who  had 
no  authority  to  deliver  such  certificates,  is 
the  fraudulent  act  of  the  city  employee,  and 
not  the  fact  that  duplicate  certificates  were 
signed  by  the  city  officers.  National  Bank 
of  Commerce  v.  Oklahoma  City,  39:  444,  122 
Pac.  644,  32  Okla.  432.  (Annotated) 

157.  If  the  acts  and  methods  of  conduct- 
ing business  or  filling  up  of  checks  on  the 
part  of  a  depositor  are  such  as  to  warrant 
a  bank  in  paying  fraudulently  altered 
checks,  such  conduct  on  the  part  of  the  de- 
positor is  the  proximate  cause  of  the  loss, 
and  the  bank  is  not  liable  to  him  for  pay- 
ments made  on  such  checks.  National 
Dredging  Co.  v.  Farmers'  Bank,  16:  593,  69 
Atl.  607,  6  Penn.  (Del.)   580. 

158.  The  negligence  of  one  who  is  fraudu- 
lently induced  to  deliver,  to  a  person  not 
entitled  to  it,  a  check  made  payable  to  an- 
other who  is  not  entitled  to  payment  of  it. 
is  not  the  proximate  cause  of  the  check's 
payment  by  the  banker  upon  a  forged  in- 
dorsement of  the  payee's  name,  without  any 
investigation  of  the  genuineness  of  the  in- 
dorsement, so  as  to  relieve  the  bank  from 
liability  for  its  negligence.  Jordan -Marsh 
Co.  V.  National  Shawmut  Bank,  22:  250, 
87  N.  E.  740,  201  Mass.  397. 

159.  The  sale  of  the  liquor  is  not  the 
proximate  cause  of  a  homicide  committed 
by  one  under  its  influence,  so  as  to  render 
the  seller  liable  for  the  death,  under  statu- 
tory provisions  giving  a  right  of  action  for 
wrongful  death,  even  though  the  sale  was 
unlawful.  Walker  v.  Collinsworth,  44:  299, 
137  S.  W.  766,  144  Ky.  3.  (Annotated) 

IX.  Of  injury  hy  violation  of  ordinance. 

(See  same  heading  in  Digest  L.R.A.  1-10.) 

X.  Of  damage  by  fright. 

(See  also  same   heading  in  Digest  L.R.A. 
1-10.) 

160.  The  negligence  of  those  in  charge  of 
a  street  car,  in  operating  it  so  as  to  cause 
a  steel  brace  which  is  being  raised  near  the 
track  to  come  in  contact  with  the  trolley 
wire,  and  cause  an  electrical  explosion,  is 
not  the  proximate  cause  of  injury  to  a  per- 
son in  a  neighboring  window,  due  to  fright 
and  nervous  shock,  since  such  injury  could 
not  have  been  anticipated.  Chittick  v.  Phil- 
adelphia Rapid  Transit  Co.  22:  1073,  73 
Atl.  4,  224  Pa.  13. 
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161.  Tlie  fright  of  a  traveler  at  a  high- 
way crossing,  to  such  an  extent  as  to  pro- 
duce unconsciousness,  because  of  the  sudden 
approach  of  a  train  at  an  unlawful  speed 
without  signals,  at  a  place  where,  because 
of  the  obstructed  view,  the  traveler  has 
reached  a  point  of  danger,  is  not  such  an 
extraordinary  and  unusual  result  that  the 
negligence  cannot  be  held  to  be  the  proxi- 
mate cause  of  the  resulting  Injury  to  the 
traveler  while  so  unconscious.  Morey  v. 
Lake  Superior  T.  &  T.  R.  Co.  12:  221,  103  N. 
W.  271,  125  Wis.  148. 

162.  Fright  and  resulting  illness  suffered 
by  a  woman  whose  home  was  ransacked  by 
trespassers  in  her  presence  and  in  the  ab- 
sence of  the  rest  of  the  family  may  proper- 
ly be  found  by  the  jury  to  be  the  proximate 
result  of  the  trespasser's  wrongful  acts. 
Lesch  V.  Great  Northern  R.  Co.  7:  93,  106  N. 
W.   955,  97   Minn.   503. 

Of  horse. 

163.  The  blast  of  a  whistle  which  fright- 
ens horses  on  a  public  bridge,  causing  them 
to  run  away,  during  which  running  the 
tugs  come  unhooked,  the  tongue  slips  from 
the  yoke,  falls,  and  breaks,  the  wagon 
crashes  against  the  railing,  and  the  occu- 
pants are  thrown  to  the  ground  and  in- 
jured, is  the  proximate  cause  of  the  in- 
juries; and  the  subsequent  events  preceding 
the  injuries  are  dependent  upon  and  caused 
by  it.  Winona  v.  Botzet,  23:  204,  169  Fed. 
321,  94  C.  C.  A.  563. 

164.  The  proximate  cause  of  the  injury 
to  the  driver  of  a  restive  horse  who  drives 
into  an  offset  from  the  road  upon  seeing 
an  automobile  approaching  and  when  the 
machine  stops  beside  the  road,  attempts  to 
force  it  past  the  standing  machine,  to  avoid 
injury  to  it  through  its  bad  conduct,  in  do- 
ing which  it  gets  beyond  his  control  and 
injures  him,  is  his  own  negligence  in  so  do- 
ing, and  not  the  fault  of  the  driver  of  the 
machine  in  failing  to  sound  the  statutory 
warning  of  his  approach  or  to  stop  his 
machine  soon  enough,  and  in  permitting 
the  machinery  to  continue  in  motion  aft- 
er the  machine  had  stopped.  Cumberland 
Teleph.  &  Teleg.  Co.  v.  Yeiser,  31:  1137,  131 
S.  W.  1049,  141  Ky.  15. 

XI.  Of  death  by  drugs  or  suicide. 

(See  same  heading  in  Digest  L.R.A.  1-70.) 

Drugs. 

Unlawful  sale  of  drugs  to  minor  as  proxi- 
mate cause  of  injury  to  third  person, 
see  Dbuqs  and  Druggists,  10. 

165.  The  illegal  sale  of  a  poisonous  drug 
by  a  pharmacist  to  a  minor  eighteen  years 
of  age  is  not  the  proximate  cause  of  an  in- 
jury sustained  by  another  minor  to  whom 
the  purchaser,  with  intent  to  perpetrate  a 
joke  upon  him,  administered  a  quantity  of 
the  drug.  McKibbin  v.  Bax,  13:  646,  113  N. 
W.  158,  79  Neb.  577. 

166.  A  father  cannot  recover  for  the  death 
of  a  daughter  three  months  old,  alleged  to 
have  resulted  from  the  negligence  of  a 
druggist  in  furnishing  medicine  other  than 
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that  called  for  by  a  prescription,  where  the 
child  was  already  dangerously  ill  with 
uremia  when  the  medicine  was  adminis- 
tered, and  it  is  impossible  definitely  to  ascer- 
tain whether  the  death  was  caused  by  the 
medicine  administered  or  by  the  disease. 
Scherer  v.  Schlaberg,  24:  520,  122  N.  W.  1000, 
18  N.  D.  421. 
Suicide. 

Suicide  of  one  to  whom  liquors  were  sold 
in  violation  of  statute  as  proximate 
result  of  his  intoxication,  see  Intoxi- 
cating Liquors,  189. 


PTOMAINE   POISONING. 

Measure  of  damages  for  serving  unfit  food 
causing,  see  Damages,  407. 


PUBLIC. 

Adverse    possession    against,    see    Adverse 

Possession,  I.  h. 
Adverse   possession    by,    see   Adverse    Pos- 
session, 53-55,  57;  Evidence,  630. 
Acquisition,  by  user,  of  right  to  visit  object 

of  public  interest  on  private  property, 

see  Easements,  8. 
Estoppel  of,  see  Estoppel,  I. 
Sufliciency  of  evidence  of  right  of  public  in 

land,  see  Evidence,  2193. 
License  from,  see  License,  II. 
Right  of,  to  attend  meetings  of  municipal 

council,  see  Municipal  Corporations, 

36. 


PUBLICATION. 


Conflict  of   law  as  to  rights  in,   see  Con- 
flict OF  Laws,  108. 
Of  proposed  constitutional  amendment,  see 

Constitutional  Law,  6-9. 
As  a  contempt  of  court,  see  Contempt,  I. 

b. 
Effect  of,  on  right  to  copyright,  see  Copt- 
bight,  11. 
Of  text  book,  author's  right  to  enjoin,  see 

Injunction,  99. 
Injunction  to  restrain  publication  of  names 

of  signers  of  petition,  see  Injunction, 

100. 
Of  notice  of  application  to  sell  infant's  real 

estate,  see  Judgment,  130. 
Of   libel,  what  constitutes,  see  Libhx  and 

Slandeb,  IL  f. 
As  destroying  author's  common-law  rights, 

see  Literary  and  Artistic  Property, 

2,  3. 
Of  ordinance,  see  Municipal  Cobpobations, 

II.  c,  2. 
Sufficiency  of  publication  of  ordinance,  sec 

Municipal  Corporations,  70. 
Of  notice  of  tax  sale,  see  Taxes,  230,  231. 
Service  of  process  by,  see  Writ  and  Pbooess, 

II.  c. 
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PUBLIC   AUTHORITIES. 

Carrier's    liability    for    failure    to    deliver 
goods  seized  by,  see  Caeeiees,  815. 


PUBLIC  BUILDINGS. 

Recovery  back  of  money  paid  on  unper- 
formed agreement  to  locate  at  specified 
place,  see  Assumpsit,  13. 

Bond  of  contractor,  see  Bonds,  8-11,  18,  19. 

Exemption  of  department  of,  from  statute 
forbidding  employment  of  unlicensed 
electricians,  see  Constitutional  Law, 
242. 

Lease  of,  see  Constitutional  Law,  384; 
municipai,  cobporations,  304 ; 
Schools,  53,  54. 

Statute  nullifying  contract  for  construction 
of,  see  Constitutional  Law,  769. 

Validity  of  contract  as  to  location  of,  see 
Contbacts,  518,  614. 

Contract  for  heating  and  ventilating  of,  see 
Contbacts,  795,  796. 

Debt  for,  as  exceeding  debt  limit,  see  Coun- 
ties, 27,  28. 

Validity  of  election  on  proposition  to  build, 
see  Elections,  19. 

Injunction  against  diversion  of,  to  other 
use  than  that  for  which  erected,  see 
Injunction,  311. 

Liability  for  injury  in,  see  Municipal  Coe- 
pokations,  II.  g,  4;  State,  30. 

Liability  of  state  commissioners  discharging 
contractor,  see  Officees,  99. 

Right  of  taxpayer  to  restrain  illegal  con- 
tract as  to,  see  Pasties,  132. 

Use  of  school  house,   see  Schools,  53,  54. 

Contract  for  state  building,  see  State,  18, 

Partial  invalidity  of  statute  for  erection 
of,  see  Statutes,  58. 

Right  to  levy  tax  to  pay  for,  by  county 
whose  indebtedness  exceeds  prescribed 
limitation,  see  Taxes,  37. 


PUBLIC  BUSINESS. 

Meaning  of,  in  statute  authorizing  land  to 
be  condemned  for,  see  Eminent  Co- 
main,  47. 


< « » 

PUBLIC  CHARITIES. 

See  Chabities. 

»  >  » 


PUBLIC  CONTRACTORS. 

Bond  of,  see  Bonds,  8-19,  21-23. 


PUBLIC  CONTRACTS. 


In  general,  see  Contracts,  VII. 
Of  countv,  see  Counties,  II.  d. 
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Municipal  contracts  generally,  see  Munici- 
pal Cobpobations,  II.  d. 

Contract  for  public  improvement,  see  Pub- 
lic Impeovements,  II. 

Contracts  of  school  officers,  see  Schools, 
35,  37,  38. 

Of  school  district,  see  Schools,  55-58. 

Loan  of  money  on  written  assignment  of, 
see  Assignment,  30. 

Requiring  county  work  to  be  done  within 
county  for  which  intended,  see  Con- 
stitutional Law,  454. 

Statute  nullifying  contract  for  construc- 
tion of  state  building,  see  Constitu- 
tional Law,  769. 

Conclusiveness  of  judgment  against  tax 
payer  seeking  to  restrain  contract  as 
to  street  improvements,  see  Jthjcment, 
158. 

Who  may  enforce,  see  Pasties,  94-97. 

Sufficiency  of  pleading  in  action  on,  see 
Pleading,  239. 


PUBLIC   CORPORATIONS. 

Liability  of,  for  acts  of  servants,  see  Chabi- 
ties, II.  c. 

What  is  quasi  public  corporation,  see  Cob- 
pobations, 1. 

See  also  Counties;  Municipal  Cobpoba- 
tions; State  Institutions;  State 
Universities;  Towns. 


♦  *  » 

PUBLIC  DANCE  HALL. 

See  Dance  Hall. 


PUBLIC  DEPOSITORY. 

Bond  by,  see  Bonds,  II.  d. 
» * » 
PUBLIC  DOCUMENTS. 

As  evidence,   see  Evidence,   IV. 
» « » 

PUBLIC  GROUNDS. 

Municipal  liability  for  injury  on,  see  Mu- 
nicipal Cobpobations,  II.  g,  4. 

♦-•-♦ 


PUBLIC  HIGHWAY. 

See  Highways. 


PUBLIC  IMPROVEMENTS. 

/.  In  general;  authority  for,  1—19. 
II.  Contracts,  20—24. 
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PUBLIC   IMPROVEMENTS,   I. 


III.  Assessments,  26—79. 

a.  In  general,  25—31. 
h.  Nature   of   improvement,    32— 
40. 

c.  Property    subject    to;    exemp- 

tion, 41—55. 

d.  Procedure,  56—64. 

e.  Rules   of  apportionm,ent,    65— 

72. 

f.  Enforcement,   73—79. 
IV.  Damages. 

Bonds  for,  see  Bonds,  77,  78,  100,  105,  ^06; 

Inteibest,  41,  42;  Pabties,  156,  171. 
Bond  of  contractor,  see  Bonds,  12,  13,  15- 

17,  22-24. 
Right  of  one  making  unauthorized  repairs  to 

bridge,  see  Bbidges,  3. 
Cost     of     constructing     and     maintaining 

bridge,  see  Bridges,  5. 
Delegation    to    city    of    power    as    to,    see 

Constitutional  Law,  112. 
Due    process    as    to,    see    Constitutiojsal 

Law,  II.  b,  3. 
Police    power    as   to,    see    Constitutional 

Law,  642,  642a,  667. 
Implied    agreement   to    pay    for,    see    Con- 

tbacts,    42. 
Use  of  patented  material  in,  see  Conteaots, 

805-807. 
Power  of  court  to  review  action  as  to,  see 

COUBTS,    148, 
Measure  of  damages  where  contractor  has 

been   delayed    in   collection   of   amount 

due  him  on  contract,  see  Damages,  103. 
Failure  to  improve  highway  as  indicating 

nonacceptance  of  dedication,  see  Dedi- 
cation, 9. 
Matters  peculiar  to  drains  and  sewers,  see 

Dbains  and  Sewebs. 
Estoppel   to    contest    contractor's   right    to 

contract  price,  see  Estoppel,  10. 
Estoppel  to  complain  that  wrong  material 

was    used    in    portion    of    street    pave- 
ments, see  Estoppel,  18. 
Improvements    peculiar    to    highways,    see 

Highways,  III. 
Injunction  against  payment  for  work,  see 

Injunction,  426;  Pasties,  130,  131. 
Provision  for  a  minimum  wage  for  work  on 

public  improvements,  see  Masteb  and 

Sebvant,  78. 
Exceeding   debt   limit   for,    see   Municipal 

Cobpobations,  263,  264,  270,  274,  279. 
Who   liable    for   nuisances   resulting   from, 

see  Nuisances,  123. 
Title  of  statute  as  to,  see  Statutes,  92. 
Right  of  paving  company  to  recover  from 

street  railway  for  injury  to  pavement, 

see  Stbeet  Railways,  11. 
Liability  of  town  for  injury  to  employee  en- 
gaged in,  see  Towns,  6,  7. 
Personal  liability  of  townsliip  trustees  for, 

see  Towns,  13-15. 
Effect  of  use  of  tradename  in  designating 

kind  of  pavement  for  which  bids  are  in- 
vited, see  Tbadename,  11. 
Trespass  in  making,  see  Tbespass,  10. 

I.  In  general;  authority  for. 

(See   also   same   heading   in   Digest   L.R.A. 

1-70.) 
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Custom  to  permit  owners  to  make  improve- 
ments themselves,  see  Custom,  2. 

1.  The  power  to  grade  and  improve 
streets  is  an  inherent  corporate  power  of  a 
city.  Terrell  v.  Paducah,  5:  289,  92  S.  W. 
310,  122  Ky.  331. 

2.  Under  charter  authority  to  control 
sidewalks,  and  pave,  improve,  protect,  and 
keep  the  same  in  order,  at  the  expense  of 
the  owner  of  the  adjoining  property,  a  mu- 
nicipality has  power  to  require  the  sodding 
of  the  space  between  the  curb  and  lot  line, 
not  occupied  by  stone  or  cement,  at  the  ex- 
pense of  the  lot  owner.  Holmes  v.  Ilecter 
&  Son,  38:  935,  142  S.  W.  210,  146  Ky.  52. 

(Annotated) 

3.  A  proviso  that  ordinances  and  con- 
tracts for  street  improvement  shall  specify 
how  the  work  shall  be  paid  for,  in  a  statute 
authorizing  cities  to  improve  streets,  which 
may  be  either  out  of  the  general  treasury, 
or  at  the  expense  of  the  abutting  owner,  is 
directory  only,  and  failure  to  do  so  will  not 
invalidate  the  proceeding.  Terrell  v.  Padu- 
cah, 5:  289,  92  S.  W.  310,  122  Ky.  331. 
Keeping  sideiiralks  clear  of  snow. 

4.  Power  to  require  abutting  property 
owners  to  keep  the  sidewalks  clear  of  snow 
is  conferred  upon  a  municipal  corporation 
by  charter  authority  to  make  laws  for  the 
government  of  the  city  relative  to  sidewalks 
and  cleaning  the  same.  State,  Egan,  v.  AIc- 
Crillis,  9:  635,  66  Atl.  301,  28  R.  I.  165. 
Street  sprinkling. 

5.  Power  to  expend  money  for  street 
sprinkling  is  conferred  upon  municipal  au- 
thorities by  a  statute  giving  them  power  to 
improve  and  repair  the  streets.  McAllen  v. 
Hamblin,  5:  434,  105  N.  W.  593,  129  Iowa, 
329.  (Annotated) 

6.  An  ordinance  or  resolution  of  the 
council  is  not  necessary  to  authorize  munic- 
ipal officers  to  expend  public  funds  for  street 
sprinkling.  McAllen  v.  Hamblin,  5:  434,  105 
N.  W.  593,  129  Iowa,  329. 

7.  Street  sprinkling  is  a  public,  rather 
than  a  private,  improvement,  within  the  rule 
limiting  the  expenditure  of  p-  blic  funds  to 
public  improvements.  McAllen  v.  Hamblin, 
5:  434,  105  N.  W.  593,  129  Iowa,  329. 
Necessity   for   improvement. 

8.  An  attempt  by  park  commissioners 
with  statutory  authority  to  improve  streets, 
conduct  parks,  and  assess  the  cost  of  a  first 
improvement  on  abutting  property,  to  tear 
up  pavements,  curbs,  sidewalks,  and  gut- 
ters which  had  been  constructed  at  the  ex- 
pense of  abutting  owners,  and  which  are 
adequate  to  ordinary  traffic,  and  replace 
them  by  others  at  the  expense  of  such  own- 
ers, merely  to  secure  greater  uniformity 
and  better  adapt  the  street  to  the  purposes 
of  a  pleasure  driveway,  is  unreasonable, 
and  will  not  be  enforced.  South  Park 
Comrs.  V.  Pearce,  32:  1056,  94  N.  E.  33,  248 
111.  578.  (Annotated) 
Consent  of  ovirners;  petition  for  im- 
provement. 

Curative   act   validating   void    petition,    see 
Constitutional  Law,  45. 
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Validity  of  agreement  by  contractor  to  se- 
cure consent  of  property  owners,  see 
Ck)NTKACTS,    453. 

9.  Within  the  meaning  of  a  statute 
which  makes  the  improvement  of  a  street 
depend  upon  the  action  of  such  of  the  own- 
ers of  the  abutting  property  as  are  residents 
of  the  city,  a  railroad  corporation  is  not  to 
be  deemed  a  resident  of  any  other  city  than 
that  in  which  its  chief  offices  and  principal 
place  of  business  are  located.  Kimmerle  v. 
Topeka,  43:  272,  128  Pac.  367,  88  Kan.  370. 

( Annotated ) 

10.  Within  the  meaning  of  a  statute 
which  makes  the  improvement  of  a  street 
depend  upon  the  action  of  such  of  the  own- 
ers of  the  abutting  property  as  are  residents 
of  the  city,  a  foreign  railroad  corporation 
whose  principal  offices  are  in  one  state  can- 
not be  regarded  as  a  resident  of  a  city  in  an- 
other state  by  virtue  of  the  location  in  such 
city  of  offices  from  which  are  controlled  the 
operations  of  the  road  throughout  a  district 
which  includes  the  latter  state,  notwith- 
standing it  has  been  granted  all  the  privi- 
leges conferred  by  the  laws  of  the  latter 
state  upon  domestic  railroad  corporations. 
Kimmerle  v.  Topeka,  43:  272,  128  Pac.  367, 
88  Kan.  370. 

11.  Where,  by  statute,  proceedings  for 
the  organization  of  an  improvement  district 
are  to  be  instituted  by  a  petition,  fixing  the 
boundaries  of  the  district  and  signed  by  the 
owners  of  a  majority  of  the  property  with- 
in the  boundaries,  the  court  has  no  power 
to  exclude  property  included  in  the  petition. 
Smith  v.  Improvement  Dist.  No.  14,  44:  696, 
156  S.  W.  455,  108  Ark.  141. 

12.  A  lessee  for  ninety-nine  years  who 
has  undertaken  to  pay  taxes  and  assess- 
ments upon  the  property  is  not  an  owner 
within  the  meaning  of  a  constitutional  pro- 
vision autliorizing  assessments  for  local  im- 
provements, upon  consent  of  a  majority  in 
value  of  the  property  holders  owning  prop- 
erty adjoining  the  locality  to  be  affected, 
and  his  consent  cannot  therefore  be  con- 
sidered in  determining  whether  or  not  the 
requisite  number  had  been  obtained.  Smith 
V.  Improvement  Dist.  No.  14,  44:  696,  156 
S.  W.  455,  108  Ark.  141.  (Annotated) 

Remonstrance  against  improvement. 

13.  The  doctrine  of  equitable  conversion 
will  not  preclude  the  owners  of  an  interest 
in  the  proceeds  of  a  sale  of  realty  directed 
to  be  made  upon  the  death  of  a  life  tenant, 
by  a  will  which  does  not  express  an  in- 
tention to  pass  title  to  the  executor,  from 
being  counted  as  "landowners,"  for  the 
purpose  of  determining  the  sufficiency  of  a 
remonstrance  against  a  proposed  public 
improvement.  Lantz  v.  Caraway,  50:  32, 
103  N.  E.  335,  180  Ind.  484.       (Annotated) 

14.  The  trustee  of  a  township,  a  high- 
way in  which  will  be  benefited  by  a  pro- 
posed public  drain,  must  be  counted  as  a 
"landowner,"  for  the  purpose  of  determin- 
ing the  sufficiency  of  a  remonstrance. 
Lantz  V.  Caraway,  50:  32,  103  N.  E.  335, 
180  Ind.  484. 

Restricting   competition. 

15.  Under  a  statute  requiring  a  petition 
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for  street  paving  to  state  the  kind  of  ma- 
terial to  be  used,  but  not  the  brand  of  ma- 
terial nor  the  name  of  the  manufacturer 
thereof,  a  petition  which  stipulates  for 
"bitulithic"  pavement,  such  pavement  being 
constructed  of  a  specific  kind  of  material 
patented  and  controlled  by  only  one  com- 
pany, and  furnished  to  the  bidders  at  only 
one  price,  in  effect  names  the  brand  of 
material  to  be  used,  and  is  void.  Pollock 
v.  Kansas  City,  42:  465,  123  Pac.  985,  87 
Kan.  205. 

16.  A  charter  requirement  that  work  for 
public  improvements  shall  be  let  to  the 
lowest  bidder  does  not  preclude  the  se- 
lection by  the  municipality  of  a  material 
or  process  protected  by  patent  as  the  basis 
of  an  improvement,  which  must  be  incorpo- 
rated in  the  estimate  by  all  bidders  at  a 
price  fixed  by  the  patentee.  Saunders  v. 
Iowa  City,  9:  392,  111  N.  W.  529,  134  Iowa, 
132. 

Liability  of  city. 

17.  A  municipal  corporation  is  liable  for 
the  cost  of  improving  a  street,  which  it  has, 
without  authority,  attempted  to  place  on 
abutting  owners,  even  though  its  ordinances 
and  contract  expressly  say  that  it  shall  not 
be  liable  provided  it  has  power  to  bind  itself 
by  the  contract.  Terrell  v.  Paducah,  5:  289, 
92  S.  W.  310,  122  Ky.  331. 

18.  The  court  may  require  a  municipal 
corporation  to  pay  for  street  improvements, 
the  cost  of  which  the  contracting  parties 
erroneously  assumed  could  be  placed  on 
abutting  property  owners  and  provided  for 
so  doing  in  the  contract,  where  the  charter 
provides  that  the  court  shall  have  the  right 
to  correct  any  mistake  or  error  of  the  com- 
mon council  relating  to  such  improvements, 
so  as  to  do  complete  justice  to  all  parties. 
Terrell  v.  Paducah,  5:  289,  92  S.  W.  310, 
122  Ky.  331. 

19.  A  municipal  corporation  which  en- 
tered into  a  valid  contract  for  the  construc- 
tion of  a  sidewalk  to  be  paid  for  by  a 
special  assessment  on  the  lots  abutting  the 
improvement,  by  failing  and  neglecting  to 
collect  the  assessment  levied  on  such  lots 
after  the  construction  of  the  walk,  and  by 
entering  into  an  agreement  with  the  lot 
owners  attempting  to  release  them  from  the 
lien  of  the  special  assessment  and  causing 
same  to  be  canceled  of  record,  renders  itself 
liable  for  the  contract  price  of  the  improve- 
ment, notwithstanding  a  statute  providing 
that  the  special  assessment,  together  with 
any  interest  and  penalty  collected  thereon, 
shall  in  each  case  be  full  compensation  to 
the  contractor  for  any  work  done  under  his 
contract.  Ward  v.  Lincoln,  32:  163,  128  N. 
W.  24,  87  Neb.  661.  (Annotated)  _ 

II,  Contracts. 

(See  also  same  heading  in  Digest  L.R.A.> 
1-10.)  I 

Restricting   competition   in,   see   supra,   15, 

16. 
Liability  of  city,  see  supra,  17-19. 
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(Suit  by  taxpayer  to  restrain  contract  for, 
see  Action  ob  Suit,  55;  Parties,  132- 
134. 

Effect  of  indirect  interest  of  public  officer  in 
performance  of  contract,  see  Con- 
tracts, 527. 

Stipulation  in,  as  to  hours  of  labor,  see 
Contracts,  780-789. 

Stipulation  in,  for  minimum  wage,  see  Con- 
tracts, 790. 

Bids  for,  generally,  see  Contracts,  791-794. 

Necessity  of  advertising  for  bids  for  street 
work,  gee  Statutes,  252. 

Letting  contract  to  lowest  bidder,  see  Con- 
tracts, 797-799. 

Stipulation  for  use  of  patented  material, 
see  Contracts,  805-807. 

Bill  in  equity  by  materialman  to  reach  fund 
retained  by  municipality  under  provi- 
sions of  contract,  see  Equity,  75. 

Injunction  against  performance  of,  see  In- 
junction, 336,  337. 

Raising  question  of  proper  performance  of 
contract  in  proceeding  to  enjoin  pay- 
ment for  work,  see  Injunction,  426. 

Conclusiveness  of  judgment  against  tax 
payer  seeking  to  restrain  contract  as 
to  street  improvements,  see  Judgment, 
158. 

SuflBciency  of  pleading  in  suit  for  contract 
price,  see  Pleading,  235. 

Effect  of  contract  requiring  paving  com- 
pany to  repair  pavement,  on  its  right 
to  recover  for  injury  to  pavement,  by 
street  railway  company,  see  Street 
Railways,  11. 

See  also  Contracts,  VII. 

20.  A  contract  by  a  street  railway  com- 
pany in  consideration  of  a  franchise  to 
operate  cars  in  a  city  street,  to  pave  a 
certain  portion  of  the  street,  does  not  de- 
prive the  municipality  of  power  to  contract 
for  the  laying  of  a  pavement  upon  the  en- 
tire surface  of  the  street.  McNeil  v.  South 
Pasadena,  48:  138,  135  Pac.  32,  166  Cal.  153 

(Annotated) 
Provision  as  to  repairs. 

21.  A  contract  by  a  municipal  corpora- 
tion requiring  a  contractor  for  a  street  im- 
provement to  keep  it  in  repair  for  a  series 
of  years  is  not  unauthorized  as  an  abroga- 
tion of  its  duty  to  maintain  its  streets  in 
safe  condition.  Barber  Asphalt  Paving  Co. 
v.  Louisville,  9:  154,  97  S.  W.  31,  123  Ky. 
687. 

22.  A  contract  requiring  a  contractor  for 
a  street  pavement  to  keep  it  in  repair  for  a 
number  of  years  will  include  defects  caused 
by  gas  leaking  from  mains  located  in  the 
streets,  if  such  defects  are  not  expressly 
excepted  from  the  operation  of  the  contract. 
Barber  Asphalt  Paving  Co.  v.  Louisville, 
9:  154,  97  S.  W.  31,  123  Ky.  687. 

( Annotated ) 

23.  A  taxpayer  cannot  defeat  a  contract 
for  street  improvement  on  the  ground  that 
it  requires  a  bond  to  keep  the  improvement 
in  repair,  where  the  cost  of  the  improvement 
is  to  be  paid  from  a  fund  raised  by  a  sale  of 
bonds  for  the  specific  purpose  of  meeting 
anticipated  street  improvement.  Dillingham 
Digest   1-52  I^R.A.(N.S.) 


V.  Spartanburg,  8:  412,  56  S.  E.  381,  75  S. 
C.  549. 

24.  A  paving  contractor  is  not  relieved 
from  liability  on  the  portion  of  the  con- 
tract requiring  him  to  keep  the  pavement 
in  repair  for  a  specified  time,  by  the  fact 
that  he  fully  complied  with  the  specifica- 
tions in  performing  the  work,  and  that  the 
repairs  were  necessitated  by  the  faulty 
plans  adopted  for  the  improvement.  Cam- 
eron-Hawn  Realty  Co.  v.  Albany,  49:  922, 
101  N.  E.  162,  207  N.  Y.  377.     (Annotated) 

///.  Aasesaments. 

a.  In  general. 

(See  alfto  same  heading  in  Digest  L.R.A. 
1-70.) 

Liability  of  city,  see  supra,  17-19. 

Delegation  of  power  as  to,  see  Constitu- 
tional Law,  123. 

Due  process  of  law  as  to,  see  Constitd- 
TiTioNAL  Law,  411-415,  604-606. 

Police  power  as  to,  see  Constitutional 
Law,  642,  642a,  667. 

Making  assessments  take  priority  over  ex- 
isting mortgages,  see  Constitutional 
Law,  604,  818. 

Necessity  for  notice  to  mortgagee  of  special 
assessment  on  mortgaged  property,  see 
Constitutional  Law,  600. 

For  drains  and  sewers,  see  Drains  and 
Sewers,  III. 

Distribution  of  award  in  condemnation  of 
land  subject  to  an  assessment  for  pub- 
lic improvements,  see  Eminent  Do- 
main, 162. 

Estoppel  to  object  to,  see  Estoppel,  128, 
129,  157. 

Injunction  against,  see  Injunction,  365- 
367. 

Injunction  against  putting  into  effect  void 
ordinance  repealing  valid  assessment 
ordinance,  see  Injunction,  345. 

Right  of  holder  of  sewer  warrant  to  penalty 
collected  thereon,  see  Penalty,  4. 

25.  WTiere  neither  the  charter  act  nor 
the  ordinance  provides  for  a  special  assess- 
ment for  the  construction  of  sidewalk* 
against  each  lot  separately,  sucli  special  as- 
sessment may  be  levied  in  gross  upon  several 
lots  of  the  same  owner.  Anderson  v.  Ocala, 
52:  287,  64  So.  775,  67  Fla.  204. 

26.  The  making  of  assessments  for 
drainage  improvements  is  an  exercise  of 
the  power  of  taxation.  Baldwin  v.  Moro- 
ney,  30:  761,  91  N.  E.  3,  173  Ind.  574. 

27.  A  special  assessment  for  construc- 
tion of  a  sidewalk  cannot  be  made  a  per- 
sonal obligation  of  the  owner  of  the  abut- 
ting property,  recoverable  by  action.  Brook- 
ings V.  Natwick,  18:  1259,  117  N.  W.  376,  22 
S.  D.  322.  (Annotated) 
PoTver  to  levy. 

28.  The  completion  of  a  public  improve- 
ment is  not  a  prerequisite  to  the  levying  of 
an  assessment  to  pav  for  it.  Ross  v. 
Wright  County,  1:431,"  104  N.  W.  506,  128 
Iowa,  427. 
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Rule  as  to  uniformity. 

29.  Special  assessments  for  local  im- 
provements are  not  taxes  within  the  mean- 
ing of  the  constitutional  provision  that 
taxation  shall  be  equal  and  uniform 
throughout  the  state,  county,  or  municipal- 
ity laying  the  tax.  Arnold  v.  Knoxville, 
3:  837,  90  S.  W.  469,  115  Tenn.   195. 

(Annotated) 

30.  A  provision  in  a  statute  relating  to 
the  establishment  and  maintenance  of  high- 
ways outside  of  cities  and  villages,  that  on« 
fourth  the  cost  of  such  highways  shall  be 
assessed  on  land  specially  benefited  thereby, 
is  valid  under  a  constitutional  provision 
that  taxes  shall  be  uniform  upon  the  same 
class  of  subjects,  but  which  permits  the 
legislature  to  authorize  municipal  corpora- 
tions to  lay  and  collect  assessments  for 
local  improvements,  upon  property  bene- 
fited thereby,  without  regard  to  cash  val- 
uation. Murray  v.  Smith,  40:  173,  136  N. 
W.   5,    117   Minn.   490.  (Annotated) 

31.  Assessments  for  local  improvements 
upon  the  property  benefited  thereby  are  not 
prohibited  by  constitutional  provisions  that 
taxes  shall  be  uniform  upon  the  same  class 
of  subject  within  the  territorial  limits  of  the 
authority  levying  the  tax.  Billings  Sugar 
Co.  V.  Fish,  26:  973,  106  Pac.  565,  40  Mont. 
256. 

Area  or  district  to  be  assessed. 

Delegating  power  to  fix  boundaries  of  tax- 
ing district,  see  Constitutional  Law, 
108. 

b.  Nature  of  improvement. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Certifying  to  Supreme  Court  question 
whether  improvement  is  a  local  im- 
provement, see  Cases  Cebtified,  1. 

Review  by  courts  of  decision  of  municipal 
authority  that  an  improvement  is  local, 
see  Courts,  148. 

32.  A  viaduct  to  carry  the  principal 
street  of  a  city  across  a  gulch  which  dis- 
connects one  part  of  the  city  from  another 
and  prevents  travel  along  the  street  is  not 
a  local  improvement  *the  cost  of' which  can 
be  met  by  local  assessment,  although  the 
improvement  will  benefit  adjoining  proper- 
ty more  than  that  at  a  distance.  Waukegan 
▼.  De  Wolf,  45:  918,  101  N.  E.  532,  258  111. 
574.  (Annotated) 

33.  Removing  the  asphalt  wearing  sur- 
face and  the  binder  course  over  the  con- 
crete base  in  a  public  street,  and  replacing 
them  with  binder  course  and  wearing  sur- 
face of  similar  material  to  that  removed,  is 
reconstruction,  and  not  repair,  within  the 
meaning  of  statutes  requiring  repairs  to  be 
made  at  the  expense  of  the  municipality,  but 
permitting  the  assessment  of  the  cost  of  re- 
construction on  abutting  property.  Fuchs  v. 
Cedar  Rapids,  44:  590,  139  N.  W.  903,  158 
Iowa,   392.  (Annotated) 

34.  The  improvement  and  paving  of  a 
«treet  by  an  abutting  owner  at  his  own  in- 
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itiative  and  expense,  while  it  is  the  property 
of  a  turnpike  company  and  within  the  limits 
of  a  town,  does  not  prevent  a  pavement  con- 
struction at  the  instance  of  a  municipality 
whose  boundaries  have  been  extended  to  in- 
clude the  territory,  from  being  original  con- 
struction of  the  street  improvement,  for  the 
cost  of  which  the  abutting  owners  may  be 
taxed.  Sparks  v.  Barber  Asphalt  Paving 
Co.  22:  877,  112  S.  W.  830,  129  Ky.  769. 

(Annotated) 

35.  A  municipal  corporation  has  no  im- 
plied power  to  impose  upon  abutting  prop- 
erty owners  the  cost  of  improving  a  way 
from  high  to  low  water  mark  of  a  public 
navigable  river.  Terrell  v.  Paducah,  5:  289, 
92  S.  W.  310,  122  Ky.  331.  (Annotated) 
Sprinkling  streets. 

Use  of  public  funds  to  pay  for,  see  supra, 
5-7. 

Quashing  assessment  for,  see  infra,  56. 

Compelling  street  railway  company  to 
sprinkle  streets,  see  Municipal  Corpo- 
rations, 133,  134. 

City's  contract  for  water  for  sprinkling 
street,  see  Waters,  337. 

36.  That  an  ordinance  providing  for  the 
assessment  of  the  cost  of  watering  streets 
upon  abutting  property  was  adopted  prior 
to  the  adoption  of  the  ordinance  determin- 
ing that  the  street  should  be  watered  at 
the  expense  of  the  abutting  property  does 
not  invalidate  the  assessmcmt.  Corcoran  v. 
Cambridge,  18:  187,  85  N.  E.  155,  199  Mass. 
5. 

37.  An  entire  assessment  of  abutting 
property  for  street  sprinkling  cannot  be 
quashed  merely  because  the  assessment  of 
a  single  lot  is  shown  to  be  illegal,  where 
no  assessments  are  before  the  coiirt  but 
those  against  petitioners,  with  nothing  to 
show  whether  or  not  the  proceeding  was  a 
departure  from  a  correct  application  of  the 
statute.  Corcoran  v.  Cambridge,  18:  187, 
85  N.  E.  155,   199   Mass.  5. 

38.  The  value  of  water  furnished  by  a 
city  from  an  aqueduct  maintained  at  its 
expense  may  be  included  as  part  of  the 
cost  of  watering  streets  the  expense  of 
which  is  assessed  on  abutting  property. 
Corcoran  v.  Cambridge,  18:  187,  85  N.  E. 
155,   199  Mass.   5. 

39.  The  validity  of  an  assessment  for 
street  sprinkling  is  not  aflfected  by  the  fact 
that  the  estimate  of  cost  and  amount  of 
assessment  shows  a  slight  inaccuracy  in 
respect  to  the  amount  which  was  after- 
wards expended.  Corcoran  v.  Cambridge, 
18:  187,  85  N.  E.  155,  199  Mass.  5. 

40.  The  legislature  cannot  authorize  a 
frontage  tax  to  defray  the  expenses  of 
street  sprinkling,  since  it  is  not  properly 
an  improvement  tax,  and  is  an  attempt  to 
take  property  without  just  compensation, 
in  violation  of  the  Constitution.  Owens- 
boro  V,  Sweeney,  18:  181,  111  S.  W.  364.  33 
Ky.  L.  Rep.  823,  930.  (Annotated) 

c.  Property  subject  to;  exemption. 

(See  also  same  heading  in  Digest  L.R.A, 
1-10.) 
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Validity  of  contract  to  exempt  from  assess- 
ment, see  CONTBACTS,  452. 

Estoppel  to  contest  liability  for,  see  Estop- 
pel, 128,  129. 

41.  Property  taken  into  a  levee  district 
cannot  be  assessed  for  work  done  and  paid 
for  by  the  assessment  of  property  within 
the  district  prior  to  the  taking  in  of  the 
new  property.  Des  Moines  4  M.  Levee  Dist. 
No.  I  V.  Chicago,  B.  &  Q.  R.  Co.  39:  543, 
145  S.  W.  35,  240  Mo.  614.  (Annotated) 
Property  benefited. 

Estoppel  to  deny  benefit,  see  Estoppel,  129. 
See  also  supra,  30;  infra,  50-53. 

42.  Benefits  to  accrue  from  an  improve- 
ment consisting  as  a  whole  of  the  cutting 
down  of  the  grade  of  a  street,  the  con- 
struction of  a  viaduct,  and  the  acquisition 
of  private  property  to  widen  a  street,  can- 
not be  assessed  to  pay  for  the  cutting 
down  of  the  street  and  the  acquisition  of 
the  property,  where  that  would  be  of  no 
benefit  to  the  public  withbut  the  viaduct, 
and  no  definite  plan  as  to  it  has  been 
adopted,  but  it  is  merely  talked  about  as 
desirable,  without  any  present  means  on 
the  part  of  the  municipality  to  build  it. 
Kansas  City  v.  St.  Louis  &  S.  F.  R.  Co.  28: 
669,  130  S/W.  273,  230  Mo.  369. 

(Annotated) 
Public  property. 

43.  A  municipal  park  is  not  exempt 
from  assessment  for  paving  an  adjoining 
street,  where  the  statute  constitutes  as  the 
assessment  district  the  parcels  of  land  situ- 
ated on  the  street,  and  directs  the  cost  of 
paving  to  be  assessed  according  to  front- 
age. Newberry  v.  Detroit,  32:  303,  129  N. 
W.  699,  164  Mich.  410.  (Annotated) 

44.  A  city  cannot,  in  the  absence  of 
statutory  authority,  subject  county  prop- 
erty within  its  limits  to  street  improve- 
ment assessments.  Mt.  Sterling  v.  Mont- 
gomery County,  44:  57,  153  S.  W.  952,  152 
Ky.  637.  (Annotated) 

45.  Authority  to  tax  county  property  for 
a  street  improvement  in  the  municipality  in 
which  the  property  is  located  will  not  be  im- 
plied from  a  statute  authorizing  the  mu- 
nicipality to  make  the  improvement  at  the 
cost  of  owners  of  lots  bordering  on  it.  Mt. 
Sterling  v.  Montgomery  County,  44:  57,  153 
S.  W.  952,  152  Ky.  637. 

46.  County  officials  cannot,  in  the  ab- 
sence of  statute,  be  compelled  to  provide 
funds  to  pay  an  assessment  by  a  city  for  a 
street  improvement  in  front  of  county  prop- 
erty located  within  its  limits.  Mt.  Sterling 
V.  Montgomery  County,  44:  57,  153  S.  W. 
952,  152  Ky.  637. 

47.  General  exemption  from  taxation  of 
the  property  of  a  state  university  does  not 
extend  to  street-improvement  assessments 
upon  vacant  property  not  devoted  by  the 
university  to  any  public  use.  City  Street 
Improv.  Co.  v.  Regents  of  University,  18: 
451,  96  Pac.  801,  153  Cal.  776.  (Annotated) 
Assessment  of  railroad  property. 

See  also  infra,  77. 

48.  A  freight  depot  and  spur  tracks  of 
a  railroad  company,  although  part  of  its 
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entire  system,  are  subject  to  special  assess- 
ment for  local  improvement,  under  a  stat- 
ute providing  that  the  property  of  railroad 
companies  shall  be  in  all  respects  subject 
to  all  special  assessments  for  local  im- 
provement in  the  same  manner  and  to  the 
same  extent  as  the  property  of  individuals. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Janesville,. 
28:  1124,  118  N.  W.  182,  137  Wis.  7. 

49.  A  special  assessment  against  a  rail- 
road right  of  way  cannot  be  defeated  be- 
cause there  is  no  method  provided  for  col- 
lecting it.  Northern  P.  R.  Co.  v.  Seattle, 
12:  121,  91  Pac.  244,  46  Wash.  674. 

50.  A  railroad  company  cannot  defeat  an 
assessment  for  street  improvements  upon 
the  portion  of  its  right  of  way  which  Ls  in- 
cluded in  the  assessment  district,  upon  the 
presumption  that  it  has  not  been  benefited 
by  the  improvement.  Northern  P.  R.  Co.  v. 
Seattle,  12:  121,  91  Pac.  244,  46  Wash.  674. 

51.  The  grading  of  a  street  is  not  a  spe- 
cific benefit  to  that  portion  of  an  entire  rail- 
way system  which  lies  thereon,  so  as  to  ren- 
der it  assessable  for  special  benefits.  Seat- 
tle V.  Seattle  Electric  Co.  15:  486,  94  Pac. 
194,  48  Wash.  599. 

52.  A  portion  of  a  railroad  right  of  way 
in  a  special-assessment  district  for  a  street 
improvement  cannot  be  exempted  from  tax- 
ation on  the  theory  that  it  is  not  benefited 
by  the  improvement.  Henian  Constr.  Co.  v. 
Wabash  R.  Co.  12:  112,  104  S.  W.  67,  206 
Mo.    172.  (Annotated) 

53.  Where  the  right  of  way  of  a  rail- 
road company  held  for  its  present  use  as 
a  roadbed  and  to  provide  for  an  increase 
of  tracks  which  the  future  needs  of  the 
company  may  require,  is  located  between 
two  streets  of  a  municipality,  along  each  of 
which  the  municipality  constructs  a  sewer 
under  legislative  grant,  giving  it  the  power 
to  construct  a  sewer  and  tax  a  certain 
amount  of  the  cost  thereof  on  property 
abutting  on  either  side  of  such  improve- 
ment, the  parts  of  said  right  of  way  which 
abut  on  said  streets,  of  such  a  depth  as 
will  not  interfere  with  the  present  roadbed, 
are  liable  respectively  to  levy  and  assess- 
ment for  the  cost  of  the  sewer  abutting 
thereon,  notwithstanding  such  right  of  way 
may  not,  in  its  present  condition,  be  special- 
ly benefited  thereby.  *  Georgia  R.  &  Bkg. 
Co.  V.  Decatur,  40':  935,  73  S.  E.  830,  137 
Ga.  537.  (Annotated) 
Street   railxrays. 

54.  A  street  railway  company  whose 
franchise  requires  it  to  keep  the  pavement 
between  its  rails  in  good  order  and  repair 
at  all  times  is  bound  to  repave  an  existing 
pavement  with  new  material  when  the  mu- 
nicipality lays  such  material  on  the  re- 
mainder of  the  street,  although  the  exist- 
ing pavement  is  in  good  order  and  repair 
for  its  kind.  Danville  v.  Danville  R.  & 
Electric  Co.  43:  463,  76  S.  E.  913,  114  Va. 
382.  (Annotated) 

55.  The  right  of  way  and  trackage  of  a 
street  railway  are  not  assessable  under  a 
power  to  assess  lots,  tracts,  and  parcels  of 
land  for  the  grading  of  a  street.     Seattle  v. 
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Seattle    Electric   Co.    15:  486,    94   Pac.    194, 
48  Wash.  599.  (Annotated) 

d.  Procedure. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Adoption  of  former  law  as  to  necessity  of 
confirmation  of  assessments,  see  Stat- 
utes, 287. 

56.  An  assessment  of  abutting  property 
for  street  sprinkling  will  not  be  quashed 
because  the  superintendent  of  streets  failed 
to  certify  to  the  assessors  before  the  assess- 
ment a  list  of  the  streets,  the  number  of 
lineal  feet,  and  the  amount  of  assessment 
against  each  estate  as  required  by  statute, 
if  they  had  the  data  in  their  office,  and  as- 
sessed the  tax  upon  them.  Corcoran  v. 
Cambridge,  18:  187,  85  N.  E.  155,  199  Mass. 
5. 

Notice. 

Due    process    as    to,    see    CoNSTlxxmoNAli 

Law,  606. 
Estoppel  to  complain  of  uncertainty  in,  see 

Estoppel,  157. 

57.  An  assessment  for  a  street  improve- 
ment cannot  be  enforced  if  the  descrip- 
tion of  the  portion  of  the  street  to  be 
improved  is  so  uncertain  that  such  por- 
tion cannot  be  ascertained  from  the  notice. 
•Johns  V.  Pendleton,  46:  990,  133  Pac.  817, 
(56  Or.  182. 

Hearing. 

Due    process    as    to,    see    CoNSTiroxiONAL 

Law,  605,  606. 
laen  and  priority. 
See  also  infra,  73. 

58.  Where  there  is  a  substantial  com- 
pliance with  lawful  requirements  in  the  con- 
struction of  sidewalks  and  street  improve- 
ments by  a  municipality,  and  it  is  not  made 
to  appear  that  the  improvements  as  made 
are  unsuited  to  the  purposes  designed,  or 
that  such  improvements  are  of  no  practical 
value,  a  lien  under  the  statute  on  the  ad- 
jacent property  for  such  improvements  may 
be  enforced  for  the  real  value  thereof  under 
a  lawful  contract.  Anderson  v.  Ocala,  52: 
287,  64  So.  775,  67  Fla.  204. 

59.  The  lien  upon  property  for  the  cost 
of  a  public  improvement  falls  with  the 
setting  aside  of  the  assessment  for  invalid- 
ity. Denver  v.  State  Invest.  Co.  33:  395, 
112  Pac.  789,  49  Colo.  244. 

60.  The  lien  of  an  assessment  for  bene- 
fits for  a  parkway,  which  has  been  perfected 
by  judgment  at  the  time  the  property  is 
condemned  for  other  public  purposes,  is  not 
affected  by  such  condemnation,  but  attaches 
to  the  fund  paid  into  court,  although  un- 
der the  terms  of  the  city  charter  the  judg- 
ment was  suspended  by  appeal  at  the  time 
the  condemnation  proceedings  were  insti- 
tuted, if  it  was  affirmed  prior  to  the  pay- 
ment of  the  award  in  the  condemnation  pro- 
ceedings, at  which  time,  under  the  Constitu- 
tion, the  title  to  the  property  passed  to  the 
city.  Re  Spring  Valley  Paik,  15:  834,  106 
S.  W.  531,  208  Mo.  674. 
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61.  In  the  absence  of  statutory  direc- 
tions to  the  contrary,  special  assessments 
for  street  improvement  have  priority  over 
existing  encumbrances  on  the  property. 
Morey  Engineering  &  Constr.  Co.  v.  St. 
Louis  Artificial  Ice  Rink  Co.  40;  iig,  146 
S.  W.  1142,  242  Mo.  241. 

62.  Under  a  statute  making  tax  bills  for 
special  improvements  a  lien  on  the  proper- 
ty charged  therewith,  and  permitting  them 
to  be  collected  of  the  owner  of  the  land, 
and  providing  that  the  owner  or  any  other 
person  having  an  interest  in  the  property 
may  pay  the  tax  within  a  specified  time 
without  interest,  the  lien  takes  priority 
over  existing  encumbrances  upon  the  prop- 
erty. Morey  Engineering  &  Constr.  Co.  v. 
St.  Louis  Artificial  Ice  Rink  Co.  40:  119, 
146  S.  W.  1J42,  242  Mo.  241. 
Reassessment. 

Injunction  to  prevent  reassessment  of  spe- 
cial taxes,  see  Injunction,  365. 

63.  A  statute  providing  for  reassessment 
of  property  by  a  city  council  in  all  cases 
where  special  assessments  have  or  may  be 
declared  void  or  invalid  does  not  authorize 
a  reassessment  of  property  for  the  benefit 
of  a  purchaser  at  tax  sale  who  fails  to  re- 
cover the  amount  of  such  special  taxes 
from  the  property  on  account  of  the  ille- 
gality of  the  assessment.  Lincoln  v.  Bark- 
ley,  18:  392,  117  N.  W.  398,  82  Neb.  181. 
Estoppel  or  waiver  as  to  validity  of 

assessment. 

64.  An  assessment  for  a  local  improve- 
ment cannot  be  attacked  by  taxpayers  be- 
cause it  exceeds  50  per  cent  of  the  assessed 
valuation  of  the  property  in  the  taxing  dis- 
trict, contrary  to  the  provisions  of  the  mu- 
nicipal charter,  if  no  objection  was  made  to 
the  council  before  confirmation  of  the  assess- 
ment, or  appeal  taken  therefrom,  where  the 
statute  provides  that  whenever  an  assess- 
ment roll  shall  be  confirmed  after  notice, 
the  regularity,  validity,  and  correctness  of 
the  assessment  cannot  in  any  manner  be 
tested  or  questioned  by  any  person  not  filing 
objections  to  the  roll  prior  to  its  confirma- 
tion, and  that  such  confirmation  shall  be 
conclusive.  Rucker  Bros.  v.  Everett,  38:  582, 
119  Pac.  807,  66  Wash.  366.  (Annotated) 
Relief  against  assessment. 
Condition  precedent  to  suit  to  set  aside  as- 
sessment, see  Action  or  Suit,  23,  24. 

Injunction  to  prevent  collection  of  assess- 
ment, see  Injunction,  366. 

Contractor  as  necessary  party  defendant  to 
suit  to  set  aside  assessment,  see  Par- 
ties, 157. 

e.  Rules  of  apportionment. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Apportionment  in  general. 

Liability  of  city,  see  supra,  17-19. 
Rule  as  to  uniformity,  see  supra,  29-31. 
Due  process  in,  see  Constitutional  Law, 
411-415. 
65.  The  assessment  for  filling  a  low  tract 
of  land  in  a  city  may  be  laid  upon  the  lots 
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benefited  according  to  area,  although  they 
are  of  different  value,  and  some  are  filled 
to  a  greater  depth  than  others,  so  that  the 
cost  of  the  work  is  greater.  Bowes  v.  Aber- 
deen, 30:  709,  109  Pac.  369,  68  Wash.  535. 
Frontage  tax. 
Due  process  in,  see  Constitutiontai-  Law, 

414. 
Police   power   as   to,   see   Constitutional 

Law,  642a. 
See  also  supra,  40. 

66.  The  legislature  may,  in  authorizing 
a  municipality  to  install  a  sewer  system, 
estimate  the  cost  of  installing  such  system 
and  fix  the  assessment  per  foot  on  abutting 
property,  and  having  done  so,  the  abutting 
owners  cannot  complain  where  the  munici- 
pality has  assessed  their  property  at  a  less 
sum  than  that  fixed  by  statute?  Georgia  R. 
4  Bkg.  Co.  V.  Decatur,  40:  935,  73  S.  E.  830, 
137  Ga.  537. 

67.  A  municipality  may  adopt  the  front 
foot  rule  for  the  making  of  a  special  assess- 
ment for  the  construction  of  a  sidewalk, 
under  a  power  to  make  the  assessment  con- 
ferred generally  by  the  legislature  without 
the  pointing  out  of  any  particular  method, 
where  the  front  foot  rule  is  not  violative 
of  any  constitutional  provision.  Anderson 
V.  Ocala,  52:  287,  64  So.  775,  67  Fla.  204. 

68.  The  imposition  upon  lands  adjoin- 
ing a  public  street  in  which  is  laid  a  pipe 
for  the  distribution  of  water  for  the  use  of 
a  city  and  its  inhabitants,  of  a  fixed,  definite 
sum  per  front  foot,  to  be  paid  by  the  owner 
for  the  expense  of  such  pipe,  cannot  be  sup- 
ported under  the  power  of  general  taxation, 
or  under  the  power  to  tax  property  benefited 
by  a  local  public  improvement  because  of, 
and  not  in  excess  of,  benefits,  or  as  an  in- 
cident of  the  police  power  of  the  state. 
Doughten  v.  Camden  (N.  J.  Err.  &  App.) 
3:  817,  63  Atl.  170,  72  N.  J,  L.  451. 

(Annotated) 

69.  A  comer  lot  must  be  assessed  for  the 
full  number  of  feet  abutting  lengthwise  up- 
on an  improvement,  although  it  fronts 
breadthwise  upon  another  street,  under  a 
statute  providing  for  the  assessment  of 
costs  and  expenses  of  street  improvements 
in  municipalities  "by  the  foot  front  of  the 
property  bounding  and  abutting  on  the  im- 
provement." Youngstown  v.  Fishel,  50:  921, 
104  N.  E.  141,  89  Ohio  St.  247.  (Annotated) 
Benefits  to  property. 

Liability  of  property  benefited  to  assess- 
ment, see  supra,  42,  50-53. 

Decision  on  former  appeal  as  to  method  of 
assessing  benefits,  see  Appkal  and 
Ebbor,  1663. 

70.  Objections  to  a  special  assessment 
for  street  improvements  may  question  all 
matters  of  procedure  and  the  equality  of 
the  assessments  made,  but  not  the  right  to 
determine  that  particular  land  has  been 
benefited  and  should  be  included  in  the 
district.  Northern  P.  R.  Co.  v.  Seattle, 
12:  121,  91  Pac.  244,  46  Wash.  674. 

71.  An  assessment  of  nearly  $20  upon  a 
vacant  city  lot  for  street  sprinkling  for  a 
season  is  so  far  in  excess  of  any  benefit  re- 
ceived that  it  should  be  abated  upon  appli- 
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J  cation  to  the  proper  olTicials.  Corcoran  T. 
Cambridge,  18:  187,  85  N.  E.  155,  199  Mass. 
5. 

Subdividing  tract. 

As  wrongful  taking  of  property,  see  Con- 
stitutional Law,  412. 
Reapportionment. 

72.  The  legislature,  having  power  to  fix 
the  burden  of  paying  for  a  public  improve- 
ment, may,  in  the  absence  of  constitutional 
prohibition,  in  case  it  discovers  that  the 
plan  first  adopted  is  inequitable,  readjust 
the  burden,  although  the  effect  may  be  to 
increase  the  burden  on  some  taxpayers,  and 
although  the  question  of  the  making  of  the 
improvement  was  submitted  to  the  voters 
under  the  original  plan.  Durrett  v.  Davison, 
8:  546,  93  S.  W.  25,  122  Ky.  851. 

f.  Enforcement. 

(See  also   same  heading   in   Digest   L.R.A. 

1-10.) 

Allowing  attorney's  fee  against  defendant 
in  action  to  enforce  special  assessment, 
see  Constitutional  Law,  330. 

Right  of  unauthorized  foreign  corporation 
to  enforce  paving  assessment,  see  CoB- 
porations,  435,  436. 

Injunction  to  prevent  collection  of  assess- 
ment, see  Injunction,  366. 

Injunction  against  collection  of  assessment 
as  bar  to  recovery  by  contractor  against 
officers  for  failing  to  provide  for  col- 
lection of  taxes  to  pay  him,  see  Judg- 
ment, 232. 

When  statute  of  limitations  runs,  see  Limi- 
tation OF  Actions,  II.  i. 

Right  of  holder  of  sewer  warrant  to  penalty 
collected  thereon,  see  Penalty,  4. 

Raising  objection  of  oppression  in  making 
special  assessment  in  action  to  enforce 
lien  therefor,  see  Ple.\ding,  459. 

73.  The  lien  of  a  city  for  public  improve- 
ments upon  a  fund  in  court  representing 
property  subsequently  condemned  for  other 
purposes  may  be  enforced  by  the  court  in 
whose  register  the  fund  is  deposited.  Re 
Spring  Valley  Park,  15:  834,  106  S.  W.  531, 
208  Mo.  674. 

See  also  supra,  49,  58. 

Defenses. 

Estoppel  to  set  up,  see  Estoppel,  158. 

Effect  of  running  of  limitations  since  or- 
iginal assessment  upon  reassessment,  see 
see  Limitation  of  Actions,  279. 

74.  A  mimicipal  corporation  which,  un- 
der its  police  power,  undertakes  to  build  a 
sidewalk  at  the  expense  of  the  abutting  own- 
er, and  contracts,  and  agrees  to  pay,  for  a 
substantial  walk,  cannot  compel  such  owner 
to  pay  for  a  worthless  walk  which  does  not 
substantially  comply  with  the  contract. 
Eiermann  v.  Milwaukee,  27:  1085,  126  N.  W. 
53,  142  Wis.  606.  (Annotated) 

75.  Taxpayers  who  receive  benefit  from  a 
public  improvement  undertaken  by  a  mu- 
nicipal corporation  which  is  acting  under 
a  void  charter  cannot  defeat  liability  to 
the    contractor,    for    the    improvement,    be- 
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cause  the  municipal  organization  was  void. 

Wendt  V.  Berry,  45:  noi,   157  S.  W.   1115, 

154  Ivy.  586. 

Personal  liability. 

Personal  liability  of  trustee  for,  see  Trusts, 

121,  122. 
Liability  of  estate  of  trustee,  see  Executors 

AND  Administbatobs,  97. 

76.  Personal  liability  may  be  imposed 
upon  a  property  owner  to  make  compensa- 
tion for  the  increase  in  the  value  of  his 
property  caused  by  adjacent  public  im- 
provements made  at  the  public  expense. 
Bangor  v.  Peirce,  29:  770,  76  Atl.  945,  106 
Me.  527.  (Annotated) 
Sale. 

77.  That  a  special  assessment  for  a  local 
improvement  can  be  collected  only  by  sale 
of  the  property  assessed,  will  not  prevent 
its  enforcement  against  a  detached  portion 
of  a  railroad  right  of  way  which,  under  the 
general  terms  of  the  statute,  is  subject  to 
assessment  for  such  improvements,  not- 
withstanding railways  are  declared  by  the 
Constitution  to  be  public  highways. 
Heman  Constr.  Co.  v.  Wabash  R.  Co.  12:  112, 
104  S.  W.  67,  206  Mo.  172.  (Annotated) 

78.  A  small  portion  of  a  railroad  right 
of  way  cannot  be  sold  to  enforce  a  local 
improvement  assessment  against  it.  De- 
catur V.  Southern  R.  Co.  48:  231,  62  So. 
855,  183  Ala.  531. 

79.  In  the  absence  of  express  legislative 
authority,  the  right  of  way  of  a  railroad 
company  on  which  is  located  its  main 
track  is  not  liable  in  solido  to  levy  and 
sale  to  satisfy  a  lien  for  assessment  for 
local  improvements  on  streets  which  bound 
the  right  of  way  on  either  side,  and  there- 
fore a  portion  of  the  land  within  such  right 
of  way,  on  one  side  of  the  track,  cannot  be 
levied  on  to  satisfy  assessments  made 
against  the  entire  strip  through  which  the 
railway  runs,  on  account  of  sewers  con- 
structed in  the  streets  lying  on  each  side 
of  the  track.  Georgia  R.  &  Bkg.  Co.  v. 
Decatur,  40:  935,  73  S.  E.  830,  137  Ga.  537. 


IV.  Damages. 

(See  also   same  heading   in  Digest   L.R.A. 
1-10.) 


PUBLIC  INTEREST. 

Comment    on    matters    of,    see    Libel   and 
Slander,  21.  • 


PUBLIC  LANDS. 


7.  United  States,  1—15. 

a.  In  general,  1—9. 

b.  Disposal  through  land  depart- 

ment; entry;  sale,  10—14:. 

c.  Patents,  15. 
II.  Of  the  states. 

Negotiability  of  note  promising  to  pay  cer- 
tain sum  upon  confirmation  of  land 
grant,  see  Bills  and  Notes,  51,  52. 

Conflict  of  laws  as  to  title  passed  by  patent 
to  homestead,  see  Conflict  of  Laws, 
105. 

Effect  of  invalidity  of  contract  for  cutting 
timber  on  liability  of  third  person 
agreeing  to  pay  wages  of  employees  so 
engaged,  see  Contracts,  565. 

Damages  to  homesteader  for  overflow  of 
land  by  wrongful  obstruction  of  water 
way,  see  Damages,  494. 

Presumption  of  correctness  of  official  sur- 
vey, see  Evidence,  494. 

Conspiracy  to  defraud  United  States  of,  see 
Evidence,  1971;  Limitation  of  Ac- 
tions, 270. 

Enjoining  erection  of  fence  preventing  cat- 
tle reaching,  see  Fences,  1;  Injunc- 
tion, 102. 

Coal  lands  acquired  from  government  aa 
separate  or  community  property,  see 
Husband  and  Wife,  72. 

Homestead  as  community  property,  see 
Husband  and  Wife,  73,  74. 

Title  to  homestead  on,  as  "unconditional  and 
sole"  where  final  proofs  not  made,  see 
Insurance,  209. 

Conclusiveness  of  decree  as  to  sale  of  for- 
feited lands  for  benefit  of  school  fund, 
see  Judgment,  234. 

Mines  on,  see  Mines,  I. 

Right  of  lessee  under  irregular  lease  to 
maintain  action  for  trespass,  see  Tres- 
pass, 20. 

Question  for  jury  as  to  interest  of  home- 
stead settler  in  action  for  injury  to  the 
property,  see  Trial,  604. 

Relative  rights  of  public  and  individual  un- 
der grant  by  government  of  land  imder 
water,  see  Waters,  I.  c,  4,  d. 

Right  of  homesteader  whose  title  is  not  per- 
fected to  compensation  for  injury  from 
overflow  of  water,  see  Waters,  198. 

Appropriation  of  waters  on,  see  Waters, 
230,  232. 

Matters  as  to  wharves,  see  Wharves. 


Damages  for  permanent  injuries  to  land 
by  construction  of,  thereon,  see  Dam- 
ages, 511. 

Right  of  abutting  owner  to  reimbursement 
by  street  railway  company  for  highway 
assessment,  see  Damages,  560. 

Consequential  injury  resulting  from  im- 
provement of  highway,  see  Eminent 
Domain,  276-283. 

Compensation  for  consequential  injuries 
from,  see  Eminent  Domain,  III.  e. 

Evidence  as  to  damages  by,  see  Evidence, 
1735, 

Evidence  in  action  for  injury  resulting  from, 
see  Evidence,  2463.  I 

Injury    from    fixing    and    changing    street 

grade,  see  Highways.  128-140.  Mines  on,  see  Mines,  I. 
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I.  United  States, 
a.  In  general. 

(See  also   same  heading  in  Digest   L.R.A. 

1-70,) 
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1.  A  government  grant  of  land  which 
doe3  not  expressly  reserve  any  rights  or 
interests  that  would  ordinarily  pass  by  the 
rules  of 'law,  where  the  government  does  no 
act  which  indicates  an  intention  to  make 
such  reservation,  includes  all  that  would 
pass  by  it  were  it  a  private  grant.  Johnson 
V.  Johnson,  24:  1240,  95  Pac.  499,  14  Idaho, 
561. 

2.  In  view  of  the  language  of  prior  sec- 
tions of  the  statute,  residence  upon  land 
entered  as  a  homestead  is  necessary  to.  ob- 
tain a  right  to  a  patent  thereto,  notwith- 
standing U.  S.  Rev.  Stat.  §  2291,  U.  S. 
Comp.  Stat.  1901,  p.  1390,  provides  for  the 
issuance  of  a  patent  upon  proof  that  claim- 
ant has  "resided  upon  or  cultivated"  the 
land;  and  therefore  no  patent  can  be  issued 
to  one  who,  while  residing  in  the  vicinity  of 
the  land,  cleared  a  small  parcel,  built  a 
shack,  placed  tenants  in  possession,  and 
slept  there  once  every  few  months.  United 
States  v.  Mills,  42:  752,  190  Fed.  513,  111 
C.  C.  A.  345.  (Annotated) 

3.  To  entitle  one  in  possession  of  public 
land,  the  patent  to  which  has  been  award- 
ed to  another,  to  a  decree  adjudging  the 
latter  to  hold  in  trust  for  him,  he  must 
show  that  he  himself  is  entitled  to  it,  or 
that,  by  the  law  properly  administered,  the 
title  should  have  been  awarded  to  him. 
I^ney  v.  Scott,  32:  466,  112  Pac.  172,  57  Or. 
578. 

TovriL  site. 

4.  A  surveyor  employed  to  survey  and 
plat  the  land  in  a  town  site,  and  to  ar- 
range the  plat  to  conform  to  the  improve- 
ments and  occupation  of  the  lots,  under  a 
statute  enacted  pursuant  to  U.  S.  Rev. 
Stat.  §  2387,  U.  S.  Comp.  Stat.  1901,  p. 
1457,  providing  that  the  mayor  of  incor- 
porated towns  located  on  public  lands  may 
enter  the  lands  so  occupied  in  trust,  for 
the  benefit  of  the  occupants,  and  pro- 
viding for  the  execution  of  such  trust  as 
to  the  disposal  of  lots  under  such  regu- 
lations as  may  be  prescribed  by  the  state 
legislature,  cannot  change  the  lot  lines  of 
settlers,  as  fixed  by  the  extent  of  their  oc- 
cupancy, by  cutting  oif  a  portion  of  such 

,  lots  and  including  it  in  a  street,  since,  as 
the  rights  of  the  actual  occupants  accrued 
at  the  time  of  the  entry  of  the  town  site, 
the  surveyor's  only  authority  was  to  make 
a  survey  and  plat  in  conformity  with  the 
lines  of  occupation.  Scully  v.  Squier,  30: 
183,  90  Pac.  573,  13  Idaho,  417.  (Annotated) 
Grant  of  swamp  or  overflo-nred  land. 

5.  "Swamp  lands,"  as  distinguished 
from  "overflowed  lands,"  are  such  as  require 
drainage  to  dispose  of  needless  water  or 
moisture  on  or  in  the  lands,  in  order  to  make 
them  fit  for  successful  and  useful  cultiva- 
tion. State  ex  rel.  Ellis  v.  Gerbing,  22:  337, 
47  So.  353,  56  Fla.  603. 

6.  A  congressional  grant  of  swamp  and 
overflowed  lands  to  a  state  for  purposes  of 
drainage  and  reclamation  does  not  cover  or 
include  tide  lands  or  lands  under  navigable 
waters,  including  the   shores   or   spaces  be- 

.  tween  ordinary  high  and  low  water  marks 
in  the  state,  but  applies  to  all  that  land 
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above  high-water  mark  that  requires  drain- 
age or  leveeing  to  render  it  suitable  for  the 
ordinary  purposes  of  husbandry.  State  ex 
rel.  Ellis  v.  Gerbing,  22:  337,  47  So.  353, 
56  Fla.  603. 

7.  "Overflowed  lands"  are  those  that 
are  covered  by  the  non-navigable  waters,  or 
are  subject  to  such  periodical  or  frequent 
overflows  of  water,  salt  or  fresh,  as  to  re- 
quire drainage  or  levees  or  embankments  to 
keep  out  the  water,  and  thereby  render  the 
lands  suitable  for  successful  cultivation. 
State  ex  rel.  Ellis  v.  Gerbing,  22:  337,  47 
So.  353,  56  Fla.  603. 

Grant  to  railroad. 
See  also  infra,  10. 

8.  The  approval  by  the  President  of  the 
United  States  of  the  definite  location  of  the 
Missouri,  Kansas,  &  Texas  Railway  Com- 
pany through  the  Osage  ceded  lands  in  the 
state  of  Kansas,  required  to  be  given  by  the 
act  of  Congress  of  July  26,  1866,  granting 
to  the  company  a  right  of  way,  will  be 
presumed  in  a  suit  against  a  party  other 
than  the  United  States,  where  no  method 
of  indicating  approval  was  prescribed,  and 
the  railway  company  was  permitted  to  en- 
ter upon  the  right  of  way  it  had  chosen, 
lay  its  tracks,  and  build  its  station  house 
there,  and  to  occupy  it  continuously  for 
railroad  purposes,  without  objection  on  the 
part  of  the  government.  Missouri,  K.  &  T. 
R.  Co.  V.  Watson,  14:  592,  87  Pac.  687,  74 
Kan.  494. 

9.  The  provisions  of  the  act  of  Con- 
gress of  July  26,  1866  (14  Stat,  at  L.  289, 
chap.  270),  granting  to  the  Union  Pacific 
Railroad  Company,  Southern  Branch  (now 
the  Missouri,  Kansas,  &  Texas  Railway  Com- 
pany ) ,  a  right  of  way  200  feet  wide  through 
the  Osage  ceded  lands  in  the  state  of  Kan- 
sas, constitute  an  absolute  grant  in  prcesenti, 
vesting  title  from  the  date  of  the  passage 
of  the  act ;  and  all  persons  subsequently  pur- 
chasing any  of  such  lands  did  so  subject  to 
and  with  notice  of  the  railroad  company's 
rights.  Missouri,  K.  &  T.  R.  Co.  v.  Watson, 
14:  592,  87  Pac.  687,  74  Kan.  494. 

b.  Disposal  through  land  department; 
entry;  sale. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Condition  of  right  to  recover  money  paid  to 
secure  relinquishment  of  alleged  entry, 
see  Action  ob  Suit,  27. 

Validity  of  contract  as  to  entry,  see  Con- 
tracts, 496,  497,  601. 

10.  The  action  of  the  Land  Department 
in  issuing  patents  for  land,  without  any 
reservation  of  a  railroad  right  of  way  grant- 
ed over  the  premises  by  act  of  Congress, 
transfers  no  title.  Missouri,  K.  &  T.  R.  Co. 
v.  Watson,  14:  592,  87  Pac.  687,  74  Kan. 
494. 

Rights  nnder  entry. 

Right  of  entryman  prior  to  issuance  of  pat- 
ent, to  maintain  action,  see  Parties, 
20. 
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11.  The  right  of  the  public  to  a  strip 
needed  for  a  highway,  under  U.  S.  Rev.  Stat. 
§  2477  (U.  S.  Comp.  Stat.  1901,  p.  1567), 
providing  that  the  "right  of  way  for  the 
construction  of  highways  over  public  lands 
not  reserved  for  public  use  is  hereby  grant- 
ed," dates  only  from  the  time  the  initiatory 
steps  are  taken  which  ripen  into  a  com- 
pleted title,  and  the  public  therefore  cannot 
interfere  with  a  settler  who  incloses  the 
land  through  which  the  highway  is  desired, 
prior  to  an  attempt  to  establish  a  highway 
over  it.  McAllister  v.  Okanogan  County, 
34:  764,  100  Pac.   146,  51  Wash.  647. 

(Annotated) 

12.  That  a  settlement  on  the  public  do- 
main precedes  the  survey  does  not  render 
the  settler,  who  incloses  no  greater  area 
than  the  law  permits,  a  trespasser;  nor  is 
his  inclosure  unlawful.  McAllister  v.  Okan- 
ogan County,  24:  764,  100  Pac.  146,  51 
Wash.  647. 

Sale  or  mortgage. 

Estoppel  to  deny  validity  of  mortgage  on, 
see  Estoppel,  37. 

13.  A  mortgage  in  Kansas,  being  merely 
security  for  a  debt,  conveys  no  title,  and  is 
not  an  "alienation,"  within  the  meaning  of 
U.  S.  Rev.  Stat.  §  2291,  requiring  an  occu- 
pant of  government  land  under  a  homestead 
entry  to  make  affidavit  on  final  proof  that 
no  part  of  such  land  has  been  alienated. 
Stark  v.  Morgan,  6:  934,  85  Pac.  567,  73  Kan. 
453. 

14.  A  mortgage  upon  government  land, 
made  by  a  claimant  holding  under  the  home- 
stead act,  prior  to  final  proof,  for  the  pur- 
pose of  procuring  money  to  improve  the 
land,  or  for  any  purpose,  provided  it  is  not 
intended  thereby  to  transfer  the  title  in 
evasion  of  the  statute,  is  not  void,  nor  in 
violation  of  the  homestead  laws.  Stark  v. 
Morgan,  6:  934,  85  Pac.  567,  73  Kan.  453. 

(Annotated) 
• 

c.  Patents. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Agreement  not  to  protest  against  granting 
of  patent  for  government  land,  see  Con- 
tracts, 496,  497,  601,  739,  740. 

Cancelation. 

15.  The  United  States  may  maintain  an 
action  to  cancel  a  patent  for  public  land 
which  has  been  procured  from  it  by  fraud. 
United  States  v.  Mills,  42:  752,  190  Fed. 
513,  111  C.  C.  A.  345. 

II.  Of  the  states. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Tender  of  state  bonds  in  pavment  for,  see 
Statutes,  332. 

Relative  rights  of  public  and  individuals 
under  grant  by  government  of  land  un- 
der water,  see  Waters,  I.  c.  4,  d. 
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PUBLIC  LIBRARY. 

Condemnation  of  property  used  for,  see  Em- 
inent DoJiAiN,  24,  25. 


PUBLIC  MEETING. 

Liability  of  executive  committee  appointed 
at  public  meeting  for  supplies  ordered 
by  it,  see  Principal  and  Agent,  112. 


PUBLIC   MILLS. 


What  are  public  mills  entitled  to  exercise 
right  of  eminent  domain,  see  Eminent 
Domain,  22,  67-70. 


PUBLIC  MONEYS. 

I.  In  general,  1—7. 
II.  For  what  purposes  it  may  be  tised, 

8-24:. 

a.  In  general,  8—13. 

b.  Prohibited  gifts,  14—18. 

c.  Diversion  of  fund,  19—24:. 

Method  of  reviewing  action  of  court  in  suit 
TO  prevent  disbursement  of,  see  Appeal 
and  Error,  122. 

Necessity  of,  and  formalities  in,  appropria- 
tion of,  generally,  «ee  Appropriations. 

Assumpsit  for,  see  Assumpsit,  II.  c,  3. 

Liability  upon  bond  for  loss  of,  or  misfeas- 
ance as  to,  see  Bonds,  II.  d. 

Statute  releasing  liability  of  county  treas- 
urer for  loss  of  public  funds  through 
bank  failure,  see  Constitutional  Law, 
770;  Taxes,  14. 

Punishment  for  embezzlement  of,  see  Crim- 
inal Lav?,  249. 

Equitable  jurisdiction  of  suit  to  recover,  see 
Equity,  40. 

Injunction  as  to  use  of,  see  Injunction,  » 
329-333;  Parties,  38,  127-131. 

Larceny  by  appropriation  of,  by  crflicer,  see 
Larceny,  22. 

Lien  for,  on  property  of  bankrupt  bought 
with,  see  Liens,  3. 

Enforcement  of  lien  for,  on  property  of 
bankrupt,  see  Accession  and  Confu- 
sion, 2. 

Raising  question  of  validity  of  appropria- 
tion in  mandamus  proceeding,  see  Man- 
damus, 131-133. 

Officer's  liability  for  generally,  see  Offtcebs, 
111-114. 

Action  to  prevent  illegal  expenditure  or  re- 
covery back  of,  SCO  Parties,  122-124. 

Exemption  from  taxation  of  money  and  in- 
terest bearing  securities  in  sinking  fund 
accumulated  by  municipality  to  retire 
bonds,  see  Taxes,  ]  19. 

Conversion  of,  see  Trover,  37,  49. 

Liability  of  officers  of  trust  company  for 
conversion  of,  see  Banks,  243-246. 
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Crimina!  intent  as  element  of  offense  of  con- 
version of,  see  Criminal  L-vw,  10. 

Evidence  in  prosecution  for  conversion  of, 
see  Evidence,  1969. 

Indictment  of  bank  officer  for  conversion  of, 
see  Indictment,  etc.,  96,  130. 

I 

I.  In  general. 

(See  also  same  heading  in  Digest  LM.A. 
1-10.) 

1.  The  adoption  of  plans  is  not  a  con- 
dition precedent  to  the  raising  of  a  fund 
for  the  erection  of  a  school  building,  un- 
der a  charter  provision  that  no  such  build- 
ing shall  be  constructed  until  the  plans  for 
the  same  have  been  adopted  and  approved 
by  the  board  of  education.  Maxcy  v.  Osh- 
kosh,  31:  787,  128  N.  W.  899,  1136,  144  Wis. 
238. 

Deposit  in  bank;  investments. 
Special  deposit  of,  see  Banks,  64. 
Pledge  by  depository  of,  see  Banks,  198. 
Deposit  as  trust  fund  on  bank's  insolvency, 
see  Banks,  222-227. 

2.  A  county  which  simply  sues  to  re- 
cover part  of  a  fund  deposited  in  one  bank 
and  alleged  to  have  been  redeposited  in  an- 
other pursuant  to  an  illegal  agreement  be- 
tween the  banks  by  which  the  original  de- 
posit was  obtained  cannot  recover  on  the 
theory  that  the  banks  were  joint  tort  feas- 
ors, no  damages  being  usked  foi;  any  result- 
ing loss.  Henry  County  v.  Citizens'  ^nk, 
14:  1052,  106  S.  W.  622,  208  Mo.  209. 

3.  A  bank  which  agrees  to  let  another 
bid  for  and  obtain  a  deposit  of  county  funds 
with  the  understanding  that  the  latter  bank 
will  redeposit  a  portion  of  the  funds  with 
it  cannot  be  compelled,  in  an  action  by  the 
county,  to  refund  the  moneys  alleged  to  have 
been  so  redeposited,  on  the  theory  that  it 
was  an  undisclosed  principal  in  the  trans- 
action, where  the  statute  authorizing  the 
deposit  requires  that  the  banks  with  which 
the  county  is  dealing  shall  be  disclosed  upon 
the  records,  and  permits  only  one  bank  to 
be   selected  as   depositor, — especially   where 

Kthe  action  proceeds  upon  the  theory  of  tort, 
and  not  upon  the  ground  of  contract.  Henry 
County  V.  Citizens*  Bank,  14:  1052,  106  S. 
W.  622,  208  Mo.  209.  (Annotated) 

4.  A  portion  of  county  fimds  deposited 
in  one  bank  are  not  deposited  in  another  on 
the  theory  that  the  bank  actually  receiving 
the  deposit  was  acting  as  agent  for  the  other 
under  an  illegal  agreement  for  the  sup- 
pression of  bidding,  by  which  one  bank  was 
allowed  to  become  the  depositary  with  the 
understanding  that  it  would  redeposit  a  por- 
tion of  the  fund  received  by  it  in,  the  other 
bank;  nor  is  the  fund  constructively  depos- 
ited and  reborrowed  where  the  depositary 
bank,  under  a  subsequent  agreement,  actual- 
ly retains  the  money  and  pays  the  other  bank 
a  certain  sum  either  as  a  bonus,  or  as  inter- 
est therefor,  there  being  no  bond  or  note 
given  for  the  same,  and  no  entry  on  the 
books  of  either  bank  of  such  deposit  or  loan. 
Henry  County  v.  Citizens'  Bank,  14:  1052, 
106  S.  W.  622,  208  Mo.  209. 
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6.  A  joint  resolution  of  the  legislature 
requiring  the  deposit  of  scliool  funds  in 
banks  is  beyond  legislative  power  and  void 
where  the  Constitution  confers  upon  the 
governor,  secretary  of  state,  and  attorney 
general  the  power  to  approve  or  disapprove 
any  proposed  investment  of  these  funds. 
State  V.  Marron,  50:  274,  137  Pac.  845,  18 
N.  M.  426. 

6.  The  deposit  of  the  permanent  school 
fund  of  the  state  in  interest-bearing  de- 
posits in  banks,  under  the  provisions  of 
Joint  Res.  No.  14  (Laws  of  N.  M.  1913,  p. 
174),  is  an  investment  of  the  same.  State 
V.  Marron,  50:  274,  137  Pac.  845,  18  N.  M. 
426.  (Annotated) 

7.  Under  the  New  Mexico  Constitution 
the  governor,  secretary  of  state,  and  attor- 
ney general  have  power  to  eliminate  by 
means  of  disapproval  any  given  form  or 
forms  of  investment  for  the  school  fund  of 
that  state  and  thereby  bring  a  state  treas- 
urer to  one  single  form  of  investment,  and 
in  such  event  he  is  subject  to  mandamus  to 
perform  all  acts  necessary  to  accomplish 
the  same.  State  v.  Marron,  50:  274,  137 
Pac.  845,  18  N.  M.  426-. 

II.  For  what  purposes  it  may  be  used. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

For  what  purpose  bonds  may  be  issued,  see 
Bonds,  III.  b,  2. 

Purposes  for  which  county  may  tax,  see 
Counties,  II.  c. 

Power  of  legislature  to  authorize  municipal- 
ity to  use  for  private  purpose,  see  Em- 
inent Domain,  53. 

Purpose  for  which  city  may  incur  indebted- 
ness, see  Municipal  Cobpobations,  258- 
260. 

Use  of,  for  street  sprinkling,  see  Ajblic 
Impbovements,  5-7.      :. 

For  what  purpose  tax  may  be  levied,  general- 
ly, see  Taxes,  I.  d. 

8.  An  accumulation  in  a  city  treasury 
of  money  from  licenses,  taxes,  fines,  and  the 
like  is  available  for  any  proper  purpose  for 
which  taxes  might  be  levied.  Overall  v. 
Madisonville,  12:  433,  102  S.  W.  278,  126  Ky. 
684. 

9.  The  legislature  cannot  use  the  pub- 
lic money,  whether  derived  from  taxation 
or  from  unclaimed  deposits  turned  over  by 
savings  banks,  to  the  securing  of  homes  for 
wage  earners  by  purchasing  the  property 
and  renting  it  or  selling  it  to  them  on  in- 
stalments. Re  Opinion  of  the  Justices,  42: 
221,  98  N.  E.  611,  211  Mass.  624. 

( Annotated ) 
10.  The  presence  in  a  will  providing  for 
the  establishment  of  a  memorial  training 
school,  of  a  direction  that  it  shall  teach  all 
things  of  mechanical  and  other  technical 
work,  and  of  language  indicating  that  it 
shall  be  an  institution  of  learning  and  bear 
a  memorial   name,   does   not  indicate  that 
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it  ia  of  a  class  that  a  municipal  corpora- 
tion could  not  maintain  at  public  expense, 
under  authority  to  maintain  manual  train- 
ing schools  for  the  benefit  of  pupils  of 
school  age,  where  the  will  also  provides 
that  the  schools  shall  teach  cooking,  sew- 
ing, and  domestic  economy  to  girls,  and  to 
both  boys  and  girls  such  things  as  are  us- 
ually taught  in  modern  manual  training 
schools,  and  such  things  as  time  develops 
ought  to  be  taught  in  such  schools.  Maxcy 
V.  Oshkosh,  31 :  787,  128  N.  W.  899,  1136, 
144  Wis.  238. 
"Works  of  internal  improvement. 

11.  Minn.  Laws  1909,  chaps.  91,  505,  pp. 
82,  638,  purporting  to  appropriate  money 
out  of  the  general  revenue  funds  for  the 
building  and  repairing  of  roads  and  bridges, 
violate  art.  9,  §  5  of  the  state  Constitution, 
which  forbids  the  state  to  be  a  party  to  the 
carrying  on  of  "works  of  internal  improve- 
ment" except  to  the  extent  of  avails  of 
grants  of  land  or  other  property  dedicated 
by  the  state  to  specific  purposes,  and  art. 
9,  §  16,  thereof,  prescribing  the  manner  and 
limiting  the  extent  of  state  aid  in  the  con- 
struction of  public  highways  and  bridges. 
Cook  V.  Iverson,  52:  415,  122  N.  W.  251,  108 
Minn.  388. 

Pensions  to  soldiers. 

12.  Services  rendered  by  Confederate  sol- 
diers to  their  state  were  public  within  the 
meaning  of  a  constitutional  provision  for- 
bidding the  granting  of  separate  public 
emoluments  except  in  consideration  of  pub- 
lic services,  so  that  a  pension  may  be 
granted  to  them  by  the  state  for  such  serv- 
ices. Bosworth  V.  Harp,  45:  692,  157  S.  W. 
1084,  154  Ky.  559.  (Annotated) 
Public   charity. 

13.  An  annual  appropriation  of  $400  by 
the  state  for  the  benefit  of  an  incorporated 
private  home  for  aged  women,  to  enter 
which  an  applicant  must  be  homeless  and 
without  relatives  legally  liable  for  her 
support,  must  be  not  less  than  sixty-five 
years  of  age,  and  must,  when  able,  pay  an 
admission  fee  of  $300,  which  is  the  total 
amount  required  during  the  inmate's  life, 
which  home  has  been  recognized  by  the 
state  board  of  charities  as  a  deserving 
charitable  institution,  is  supplied  and 
managed  by  women  who  act  without  com- 
pensation, and  is  not  local,  in  that  appli- 
cants are  not  restricted  to  any  specified 
territory,  is  for  a  public  purpose  within 
the  meaning  of  a  constitutional  provision 
that  the  state  shall  foster  and  support 
such  benevolent  institutions  as  the  public 
good  may  require,  and  it  is  the  duty  of  the 
state  auditor  to  issue  a  warrant  therefor 
to  such  institution.  Ingleside  Asso.  v.  Na- 
tion,  29:  190,    109   Pac.   984,   83    Kan.    172. 

(Annotated) 

T).  Prohibited  gifts. 

(See  alao  same   heading  in  Digest  L.B.A. 
1-10.). 

Prohibited  gift  of  public  money  by  issuing 

bonds,  see  Bonds,  III.  b,  2. 
Digest   1-52  L.R.A.(N.S.) 


Keview  by  courts  of  appropriation  act,  see 
Courts,  110,  111. 

14.  The  legislature  is  without  power  to 
levy  taxes  or  appropriate  public  revenues 
for  purely  private  purposes;  but  it  has  the 
power  to  make  any  appropriation  to  a 
private  person  in  discharge  of  a  moral  obli- 
gation of  the  state,  and  an  appropriation 
for  such  purpose  is  for  a  public,  and  not  a 
private,  purpose.  Woodall  v.  Darst,  44:  83, 
77  S.  E.  264,  71  W.  Va.  350. 

15.  A  statute  directing  the  payment  to 
a  wife  of  a  fine  imposed  upon  her  husband 
for  abandoning  her  violates  a  constitutional 
provision  that  no  appropriation  for  private 
or  individual  purposes  shall  be  made.  Ex 
parte  Smythe,  23:  854,  120  S.  W.  200,  56 
Tex.  Crim.  Rep.  375. 
Compensation  to  injured  members  of 

Xational  Guard. 

16.  The  legislature  has  power  to  provide 
for  compensation  to  members  of  the  Nation- 
al Guard,  who  may  be  injured  while  per- 
forming any  duty,  lawfully  ordered  by  their 
superior  officer;  and  a  declaration  by  the 
legislature  that  it  would  make  such  pro- 
vision creates  a  moral  obligation  on  the 
state  to  a  soldier  who  enlists,  and  is  after- 
wards injured  while  performing  a  lawfully 
ordered  duty,  and  who  is  not  at  fault. 
Woodall  V.  Darst,  44:  83,  77  S.  E.  264,  71 
W.  Va.  350.  (Annotated) 
To  religious  society. 

17.  Opening  sessions  of  a  public  school 
by  reading  nonsectarian  passages  from  the 
Bible  and  repeating  the  Lord's  Prayer  does 
not  convert  the  school  into  a  sect,  religious 
society,  or  theological  or  religious  seminary, 
for  which  the  legislature  is  forbidden  to 
appropriate  public  money.  Church  v.  Bul- 
lock, 16:  860,  109  S.  W.  115,  104  Tex.  1. 

(Annotated) 
Pensions  to  firemen. 

18.  A  constitutional  provision  that  the 
credit  of  the  state  shall  never  be  given  or 
loaned  in  aid  of  any  individual  associa- 
tion or  corporation  is  not  contravened  by 
a  statute  requiring  municipalities  to  pen- 
sion firemen.  State  ex  rel.  Haberlan  v. 
Love,  34:  607,  131  N.  W.   196,  89  Neb.   149. 

c.  Diversion  of  fund. 

(See   also   same   heading   in  Digest   L.R.A. 
1-10.) 

19.  The  tender  of  a  fund  raised  by  the 
sale  of  municipal  bonds  to  the  trustees 
empowered  by  will  to  establish  a  manual 
training  school,  and  turn  it  over  to  a  mu- 
nicipal corporation  upon  its  raising  a  cer- 
tain fund  for  its  maintenance,  does  not  vio- 
late a  provision  of  the  charter  requiring 
school  money  to  be  kept  in  a  separate  fund 
and  disbursed  only  on  the  orders  of  the 
board  of  education,  where  the  intention  is 
to  expend  the  fund  in  the  erection  of  the 
building,  and  the  tender  is  made  merely  as 
a  form  to  comply  with  the  provisions  of 
the  will  and  render  the  fund  established 
by  it  available.  Maxcy  v.  Oshkosh,  31:  787, 
128  N.  W.  899,  1136,  144  Wis.  238. 

20.  A  provision  in  a  statute  authorizing 
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the  voters  of  a  school  subdivision  of  a  coun- 
ty to  vote  a  special  tax  for  school  ptirposes, 
to  be  collected  and  held  subject  to  the  order 
of  the  county  board  of  education  for  tlie 
benefit  of  such  subdivision,  limits  the  pur- 
poses for  which  it  may  be  expended  to  those 
designated  by  the  general  statute  governing 
the  expenditure  of  school  money.  Shanklin 
v.  Boyd,  38:  710,  142  S.  W.  1041,  146  Ky. 
460. 

21.  Furnishing  vehicles  to  transport 
pupils  to  and  from  school  is  not  a  necessary 
school  supply,  for  which  money  raised  by 
vote  of  a  school  subdivision  can  be  expended 
under  a  statute  authorizing  the  county 
board  of  education  to  cause  the  levying  of 
a  tax  for  school  purposes,  to  be  expended, 
inter  alia,  in  purchasing  necessary  supplies, 
and  authorizing  taxpayers  of  local  school 
districts  of  the  county  to  authorize  the  levy- 
ing of  an  additional  tax  which  shall  be  held 
subject  to  the  order  of  the  county  board 
for  the  benefit  of  the  subdivision  voting  it. 
Shanklin  v.  Boyd,  38:  710,  142  S.  W.  1041, 
146  Ky.  460.  (Annotated) 

22.  Model  training  schools,  to  be  con- 
ducted in  connection  with  various  normal 
schools,  the  pupils  of  which  are  to  be  select- 
ed froqi  the  school  districts  within  which 
the  normal  schools  are  located  by  requisi- 
tion of  the  authorities  of  the  normal  schools, 
are  not  common  schools  within  the  constitu- 
tional provision  that  the  school  moneys  shall 
be  applied  exclusively  to  the  support  of  com- 
mon schools.  School  Dist.  No.  20  v.  Bryan, 
20:  1033,  99  Pac.  28,  51  Wash.  498. 

( Annotated ) 

23.  A  common  school,  within  the  mean- 
ing of  a  constitutional  provision  requiring 
the  school  funds  to  be  applied  exclusively  to 
such  schools,  is  one  which  is  common  to  all 
children  of  proper  age  and  capacity,  free 
and  subject  to,  and  under  the  control  of,  the 
qualified  voters  of  the  district.  School  Dist. 
No.  20  V.  Bryan,  20:  1033,  99  Pac.  28,  51 
Wash.  498. 

24.  The  payment  out  of  the  common 
school  fund  for  the  transportation  of  pupils 
living  more  than  2  miles  from  a  consoli- 
dated school  is  not  a  diversion  of  the  fund 
to  noneducational  purposes.  Bufkin  v.  Mit- 
chell, 50:  428,  63  So.  458,  —  Miss.  — . 

( Annotated ) 
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Acquisition   by   user   of   right   to  visit   on 
private  property,  see  Easements,  8. 


PUBLIC  NUISANCE. 

See  Nuisances. 


PUBLIC    POLICY. 


EflFect  of,  on  enforcement  of  foreign  law, 
see  CoNFUCT  of  Laws,  8-17. 

Permitting  to  override  positive  guaranties 
of  constitution,  see  Constitutional 
Law,  359. 

As  affecting  contracts,  see  Contracts,  III. 
c. 

Holding  statute  inoperative  because  opposed 
to,  see  Courts,  98. 

Courts  bound  by  expressions  of,  in  stat- 
utes, see  Courts,  99. 

Custom  in  violation  of,  see  Custom,  8. 

As  affecting  validity  of  life  insurance  pol- 
icy, see  Insurance,  II.  b. 

Validity  of  provision  against  naming  of 
beneficiary  of  insurance  by  will,  see 
Insurance,  836. 

Contravention  of,  by  requirement  that  mem- 
ber of  Parliament  vote  with  a  certain 
party,  see  Labor  Organizations,  3. 

Appointment  of  officer  in  violation  of,  see 
Officers,  18. 

Devise  over,  as  against,  see  Perpetuities, 
10. 

Eflfect  of,  on  construction  of  adopted  statute, 
see  Statutes,  277,  279,  280,  282. 

Question  for  jury  as  to,  see  Trial,  601. 

Placing  property  under  control  of  trustees, 
free  from  jurisdiction  of  probate  court, 
"    as  violation  of,  see  Trusts,  24. 

Validity  of  provision  in  will  forfeiting  in- 
terest of  one  contesting,  see  Wills,  287- 
293. 

1.  The  public  policy  of  a  state  is  to  b« 
determined  from  legislative  declarations,  or, 
in  their  absence,  from  judicial  decisions. 
Picket  Pub.  Co.  v.  Carbon  County,  13:  1115, 
92  Pac.  524,  36  Mont.  188. 


PUBLIC  PRINTING. 

Statute  requiring  all  county  printing  to  be 
done  within  county,  see  Commerce,  7; 
Constitutional  Law,  454. 


PUBLIC   MORALS. 

Punishing  of  one  for  outraging,  see  Inde- 
cency. 

Injunction  ag^iinst  nuisance  affecting,  see 
Nuisances,  147. 

Digest  1-52  L.R.A.(N.S.) 


PUBLIC    PRODUCTION. 

Comment  on,  as  libel,  see  Libel  and  Slah- 
DEB,    21. 


PUBLIC  PROPERTY. 

Adverse  possession  of,  see  Adverse  Posses- 
sion, I.  h. 

Condemnation  of,  see  Eminent  Domain,  22- 
28. 

Lien  on,  see  Mechanics'  Liens,  55-57. 
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Municipal  authority  as  to,  see  Municipal 
Corporations,  302-306. 

Liability  for  local  improvement  assessment, 
see  Public  Improvements,  43-47. 

Exemption  of,  from  taxation,  see  Taxes, 
I.  f,  4. 

See  also  Parks  and  Squares;  State  In- 
stitutions; State  Universities. 


PUBLIC    PURPOSE. 

Right  to  issue  bonds  for,  see  Bonds,  III.  b, 
2. 

Purposes  for  which  public  funds  may  be 
used,  see  Counties,  II.  c;  Public 
Money,  II.;  Taxes,  I.  d. 

Justifying  exercise  of  right  of  eminent  do- 
main, see  Eminent  Domain,  I.  d. 


PUBLIC  RIGHT. 


Who  may  maintain  action  to  protect,  see 
Parties,  I.  a,  4. 


PUBLIC    SAFETY. 

Implied    repeal    of    statute    providing    for 
board  of,  see  Statutes,  338. 


♦  «» 


PUBLIC   SCHOOLS. 

See  Schools. 

4  » » 


PUBLIC  SERVICE  COMMISSIONS. 

Jurisdiction  of  appeal  from,  see  Appeal  and 

Error,  71. 
Who  may  appeal  from  order  of,  see  Appeal 

and  Error,  82. 
Waiver  of  right  to  appeal  from  award  of, 

see  Eminent  Domain,  174,   176. 
Record  on  appeal  from  order  of,  see  Appeal 

AND  Error,  155. 
Certificate  on  appeal  from,  see  Appeal  and 

Error,  206. 
Presumption  on  appeal  as  to  finding  by,  see 

Appeal  and  Error,  463-465. 
Raising  question   for  first  time  on  review 

of  order  of,  see  Appeal  and  Error,  702. 
Review  on  appeal  of  findings  of,  see  Appeal 

and  Error,  1014-1018. 
Rule   aa   to   evidence  to   be   considered   on 

appeal   from    order   of,    see   Constitu- 
tional Law,  616. 
Statute  as  to  burden  of  proof   on   appeal 

from    orders    of,    see    Constitutional 

Law,   619. 
Reversible  error  in  proceedings  before,  see 

Appeal  and  Error,  1034. 
Digest  1-52  L.R.A.(ir.S.) 


Remanding  case  on  appeal  from  order  of, 
see  Appeal  and  Error,  1606. 

Effect  of  voluntary  appearance  before,  see 
Appearance,  15. 

Reasonableness  of  regulation  of  railroad 
commission,  see  Carriers,  985. 

Definiteness  of  order  to  carrier,  see  Car- 
riers, 1077,  1078. 

Power  to  interfere  with  practice  of  trans- 
portation companies,  see  Carriers,  989. 

Right  to  require  carrier  to  provide  tele- 
phone and  telegraph  facilities,  see  Car- 
riers, 994,  995,  1079,  1080,  1087-1088b. 

Requiring  carrier  to  maintain  telegraph  op- 
erator at  station,  see  Carriers,  995. 

Imposing  penalty  on  carrier  for  detaining 
loaded  cars,  see  Carriers,  996,  997. 

Regulations  to  prevent  discrimination  by 
carrier,  see  Carriers,  1003. 

Regulation  of  demurrage  charges,  see  Cab- 
RIERS,    1018. 

Order  as  to  maintenance  of  depot,  etc.,  by 
carrier,  see  Carriers,  1077,  1078,  1081- 
1083. 

Necessity  of  consent  of,  to  abandonment  of 
railroad  station,  see  Carriers,  1084. 

Requiring  stopping  of  train  at  specified  sta- 
tion, see  Carriers,  1085,  1086. 

Powers  of  state  railroad  commission  as  to 
interstate  shipment,  see  Commerce,  69, 
70,  73,  74,  92. 

Consent  by,  to  issuance  of  bonds  by  public 
service  corporation,  see  Commerce,  46; 
Evidence,  518. 

Extraterritorial  effect  of  rules  of,  see  Con- 
flict of  Laws,  51. 

Delegation  of  power  to,  see  Constitutional 
Law,  119-122. 

Discrimination  in  regulations  by,  see  Con- 
stitutional Law,  196. 

Due  process  in  regulations  of,  see  Consti- 
tutional Law,  437,  441. 

Conferring  upon,  power  to  determine  neces- 
sity of  taking  and  amount  of  compen- 
sation in  eminent  domain  proceedings, 
see  Constitutional  Law,  128;  Stat- 
utes, 352. 

Permitting  commission  to  exercise  right  of 
eminent  domain  and  to  assess  the  dam- 
ages, see  Emine:tt  Domain,  163. 

Necessity  of  consent  of,  to  increase  of  stock 
by  railroad  corporation,  see  Constitu- 
tional Law,  793. 

Jurisdiction  of  action  brought  on  applica- 
tion of,  see  Courts,  215. 

Statute  permitting  commission  to  author- 
ize construction  of  telephone  line  along 
railroad  right  of  way,  see  Eminent 
Domain,  212. 

Sufficiency  of  evidence  to  show  unreason- 
ableness of  order  of,  see  Evidence,  2339, 
2340. 

Injunction  against  enforcement  of  order  of, 
see  Injunction,  325. 

Imposition  of  penalty  by,  as  denial  of  right 
to  jury  trial,  see  Jury,  54. 

Mandamus  to  compel  compliance  with  or- 
ders of,  see  Mandamus,  110. 

Appointment  of  members  of,  see  Officers, 
22. 
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Who  may  maintain  action  to  recover  fine 
imposed  by,  see  Parties,  6. 

Quo  warranto  to  oust  commissioners  from 
office,  see  Quo  Wabbanto,  8,   13. 

Authorizing  street  railway  company  to  con- 
struct subway  beneath  tracks  of  rail- 
road, see  Railboads,  33. 

Partial  invalidity  of  railroad  commission 
statute,  see  Statutes,  80. 

Control  over  right  of  street  railway  coni- 
pany  to  discontinue  use  of  tracks,  see 
Street  Railways,  12. 

Regulation  of  telephone  rates  by,  see  Tele- 
phones, 17-23. 

1.  A  transit  commission  may  act  by 
a  majority  of  its  members  if  all  have  had 
notice  and  an  opportunity  to  act.  Codman 
V.  Crocker,  25:  q8o,  89  N.  E.  177,  203  Mass. 
146. 

2.  Railroad  commissioners  may  act  on 
their  own  initiative,  and  therefore  it  is  im- 
material that  a  complaint  in  regard  to  the 
inadequacy  of  the  facilities  of  a  passenger 
depot  on  a  certain  railroad  was  presented 
by  only  one  or  two  persons.  Louisville  &  N. 
R.  Co.  v.  Burr,  44:  189,  58  So.  543,  63  Fla. 
491. 

3.  A  railroad  company  is  entitled  to 
notice,  in  advance  of  a  hearing,  stating  defi- 
nitely the  order  which  the  state  corporation 
commission  is  proposing  to  make,  and  the 
reasons  therefor,  so  that  it  will  be  en- 
abled to  produce  and  present  before  the 
commission  its  evidence,  if  any  it  has, 
showing  the  unreasonableness  or  injustice 
of  the  proposed  order.  Woody  v.  Denver 
&  R.  G.  R.  Co.  47:  974,  132  Pac.  250,  17  N. 
M.  686. 

4.  Railroad  commissioners,  being  stat- 
utory oflScers  whose  powers  and  duties  are 
limited,  can  exercise  only  such  authority  as 
is  legally  conferred  by  express  provision  of 
law,  or  such  as  is  by  fair  implication  and 
intendment  incident  to  ^nd  included  in  the 
authority  expressly  conferred,  for  the  pur- 
pose of  carrying  out  and  accomplishing  the 
purpose  for  which  the  oflSces  were  estab- 
lished. State  v.  Atlantic  C.  L.  R.  Co.  32: 
639,  47  So.  969,  56  Fla.  617. 

5.  An  order  of  the  state  corporation 
commission  directing  a  telegraph  company 
to  reinstall  tind  maintain  an  operator  at  a 
certain  railroad  station  for  commercial  pur- 
poses is  unreasonable,  where  it  is  conceded 
that  the  receipts  from  the  commercial  tele- 
graph service  would  be  inadequate  for  the 
maintenance  of  an  operator  thereat,  and 
there  is  no  finding  of  fact  as  to  such  re- 
ceipts prior  to  the  discontinuance  of  the 
station  as  one  for  commercial  telegraph 
service.  Chicago,  R.  I.  &  P.  R.  Co.  v.  State, 
24:  393.  103  Pac.  617,  24  Okla.  317. 

6.  A  corporation  organized  to  supply 
electricity  for  light,  heat,  and  power  pur- 
poses to  the  inhabitants  of  a  municipality 
cannot,  although  organized  and  securing  its 
franchise  before  the  passage  of  a  statute 
creating  a  public  service  commission,  begin 
construction  without  its  consent,  where  the 
statute  provides  that  no  such  corporation 
shall  begin  construction  or  exercise  any 
Dieest  1-52  L.R.A.(N.S.) 


right  or  privilege  under  any  franchise  here- 
after granted,  or  under  any  franchise  here- 
tofore granted  but  not  lieretofore  actually 
exercised,  witliout  first  obtaining  permission 
of  the  commission,  altliough  it  may  have 
exercised  some  franchise  prior  to  the  pas- 
sage of  the  statute.  People  ex  rel.  New 
York  Edison  Co.  v.  Willcox,  45:  629,  100 
N.  E.  705,  207  N.  Y.  86. 

7.  A  public  service  commission  cannot 
grant  a  corporation  organized  to  furnish 
electricity  for  heat,  light,  and  power  pur- 
poses to  the  inhabitants  of  a  municipality, 
which  has  not  secured  its  permission  to  be- 
gin construction,  the  right  to  issue  bonds  to 
aid  the  construction  of  power  houses  and 
substations  and  the  laying  of  cables  and 
ducts,  under  a  statute  requiring  the  con- 
sent of  the  commission  to  the  issuance  of 
bonds  upon  a  finding  that  they  are  reason- 
ably required  for  the  purposes  of  the  cor- 
poration, and  forbidding  such  corporation 
to  begin  construction  or  to  exercise  any 
right  or  privilege  under  any  franchise  here- 
after granted,  or  under  any  franchise  here- 
tofore granted,  but  not  heretofore  actually 
exercised,  without  first  having  obtained  the 
approval  of  the  commission,  although  its 
franchise  from  the  municipality  granted 
prior  to  the  enactment  of  the  statute  ex- 
tended only  to  the  construction  of  electric 
lines  in  tlie  streets,  so  that  the  construc- 
tion which  it  desires  to  undertake  is  not 
within  it.  People  ex  rel.  New  York  Edison 
Co.  V.  Willcox,  45:  629,  100  N.  E.  705,  207 
N.  Y.  86.  (Annotated) 

8.  In  the  absence  of  fraud,  a  railroad 
company  whose  charter  confers  upon  it  the 
power  to  determine  its  aggregate  capitaliza- 
tion and  bond  indebtedness  cannot  be  re- 
quired to  obtain  the  consent  of  a  public 
service  commission  to  issue  bonds  to  refund 
outstanding  indebtedness  and  improve 
transportation  facilities.  Laird  v.  Balti- 
more &  O.  R.  Co.  47:  1167,  88  Atl.  348,  121 
Md.   179. 

9.  Power  cannot  be  conferred  upon  a 
public  service  commission  to  fix  the  price 
at  which  securities  of  a  public  service  cor- 
poration shall  be  placed  on  the  market. 
Laird  v.  Baltimore  &  O.  R.  Co.  47:  1167,  88 
Atl.  348,  121  Md.  179.  (Annotated) 
Conclusiveness    of    orders;    review    by 

courts. 
Due  process  in  review  of  order  of,  see  Con- 
stitutional Law,  616. 
Statute  limiting   review   of   decision   of,   to 

certain  court,  see  Courts,  195. 
Right  to  jury  upon  review  of  order  of,  see 

Jury,   15. 
See  also  Cabbiebs,  1086;   Constitutional 
Law,  89. 

10.  The  determinations  of  a  state  rail- 
road commission  charged  with  control  of 
the  crossing  of  railroad  tracks  by  street 
car  lines,  as  to  place,  plan,  and  method  of 
construction,  are  conclusive  where  the  com- 
missioner has  not  acted  arbitrarily  or 
capriciously  in  regard  thereto.  State  ex 
rel.  Dawson  v.  Parsons  Street  R.  &  E.  Co. 
28:  1082,   105  Pac.  704,  81   Kan.  430. 
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11.  Valid  orders  of  the  railroad  com- 
mission should  be  obeyed;  and  if,  for  any 
reason,  an  order  is  supposed  to  be  invalid 
the  carrier  should  apply  to  the  railroad 
commissioners  for  a  moditieation  of  it  be- 
fore resorting  to  the  courts.  This  should 
be  done,  rather  than  to  ignore  the  order, 
even  though  it  may  not  be  enforceable  be- 
cause invalid.  Louisville  &  N.  R.  Co.  v. 
Burr,  44:  189,  58  So.  543,  63  Fla.  491. 

12.  A  public  service  commission,  with 
power  to  determine  controverted  facta  be- 
tween private  litigants  and  decide  thereon, 
exercises  judicial  powers,  so  that  its  orders 
may  be  reviewed  by  a  court  having  au- 
thority to  issue  writs  of  certiorari  or  re- 
view. Pacific  Teleph.  &  Teleg.  Co.  v.  Eshle- 
man,  50:  652,  137  Pac.  1119,  166  Cal.  640. 

13.  A  constitutional  provision  conferring 
upon  the  supreme  court  jurisdiction  to  re- 
view an  order  of  the  state  corporation  com- 
mission, and  providing  that  the  said  court 
"shall  have  the  power,  and  it  shall  be  its 
duty,  to  decide  such  cases  on  their  merits," 
does  not  confer  upon  the  court  power  to 
enter  an  order  other  than  that  under  re- 
view, but  only  gives  the  court  power  to  de- 
termine the  reasonableness  and  lawfulness 
of  the  order  made  by  the  commission,  and 
whether  the  corporation  shall  be  compelled 
to  comply  with  such  order.  Seward  v.  Den- 
ver &  R.  G.  R.  Co.  46:  242,  131  Pac.  980,  17 
N.  M.  557. 

14.  An  order  of  a  railroad  commission 
need  not  be  confiscatory  in  character  and 
effect  to  be  subject  to  review  by  the  courts, 
under  a  statute  permitting  a  review  if  the 
order  is  alleged  to  be  unlawful  or  unreason- 
able. Minneapolis,  St.  P.  &  S.  Ste.  M.  R. 
Co.  v.  Railroad  Com.  17:  821,  116  N.  W. 
905,  136  Wis.  146. 

15.  An  order  of  the  state  corporation 
commission,  although  presumed  to  be  just 
and  reasonable,  may  be  set  aside  on  appeal 
to  the  supreme  court,  where,  when  applied 
to  the  facts  found,  it  is  luijust  or  unreason- 
able. Chicago,  R.  I.  &  P.  R.  Co.  v.  State, 
24:  393,  103  Pac.  617,  24  Okla.  S17. 

16.  A  court  having  power  to  review  or- 
ders of  a  railroad  commission  which  are  al- 
leged to  be  unreasonable  will  not  interfere 
with  an  order  with  respect  to  the  correct- 
ness of  which  reasonable  men  may  well  dif- 
fer. Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
V.  Railroad  Com.  17:  821,  116  N.  W.  905, 
136  Wis.  146. 

17.  An  order  of  the  Nebraska  State 
Railway  Commission  requiring  the  estab- 
lishment and  maintenance  of  a  station  at 
a  city  of  about  4,000  inhabitants  located 
within  4  miles  of  one  and  within  2  miles 
of  another  town,  both  of  which  have  sta- 
tions on  the  same  road,  and  are  connected 
by  electric  lines  with  the  town  in  question, 
»nd  to  which  a  switch  for  the  carriage  of 
ifreight  in  not  less  than  6,000  pounds  or 
car-load  lots  extends  from  the  main  line, 
is  not  so  unreasonable  that  a  court  will 
interfere  therewith  on  appeal,  under  pow- 
ers to  vacate  such  orders  when  shown  by 
clear  and  satisfactory  evidence  to  be  un- 
reasonable, where  the  evidence  further  tends 
to  prove  that  the  establislanent  of  the  sta-  I 
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tion  would  be  of  considerable  benefit  to 
persons  having  occasion  to  make  or  re- 
ceive shipments  of  freight  in  less  than  6,000 
pound  or  car-load  lots,  and  that  passen- 
gers could  thereby  save  much  time,  not-  ' 
withstanding  the  station  might  not  of  it- 
self pay  expenses,  which  loss,  however, 
would  not  materially  reduce  the  relative 
revenue  from  the  entire  road  in  the  state 
at  least.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Nebraska  State  R.  Com.  26:  444,  124  N. 
W.    477,    85    Neb.    818. 

18.  On  appeal  from  an  order  of  a  rail- 
way commission  directing  the  establish- 
ment and  maintenance  of  a  station  at  a 
particular  point,  the  whole  demand  for 
both  freight  and  passenger  service  must 
be  considered;  and  if,  taking  all  the  cir- 
cumstances into  consideration,  the  order 
is  not  unreasonable,  the  appeal  will  be  dis- 
missed. Chicago,  R.  I.  &  P.  R.  Co.  v. 
Nebraska  State  R.  Com.  26:  444,  124  N.  W. 
477,  85  Neb.  818. 

19.  The  Supreme  Court  can  determine 
the  reasonableness  and  lawfulness  of  an 
order  made  by  the  railroad  commission  only 
upon  the  evidence  adduced  before  the  com- 
mission, and  presented  to  the  court  by  the 
record,  and  where  the  commission  has 
failed  to  develop  evidence  showing  the  cost 
of  furnishing  a  facility  ordered,  for  the 
accommodation  of  passengers  and  for  re- 
ceiving and  delivering  freight  and  express, 
the  court  cannot  determine  such  questions 
and  will  not  enforce  the  order.  Woody  v. 
Denver  &  R.  G.  R.  Co.  47:  974,  132  Pac.  250, 
17  N.  M.  686. 


PUBLIC  SERVICE  CORPORATIONS. 

Involuntary  bankruptcy  proceedings  against, 
see  Bankruptcy,  9. 

Fact  that  expenses  of  suit  against,  are  paid 
by  rival  corporation  as  defeating  ac' 
tion,  see  Champerty  and  Mainte- 
nance, 4. 

Constitutionality  of  regulation  of  rates  of, 
see  CoNSTiTtmoNAL  Law,  II.  a,  5,  d; 
II.  b,  4,  c. 

Enforcement  of  mechanics'  lien  against 
property  of,  see  Constitutional  Law, 
205. 

Validity  of  contract  which  interferes  with 
equal  service  to  public,  see  Contracts, 
512. 

Judicial  power  to  review  rates  of,  see 
Courts,  131-134,  150-152. 

Right  to  compensation  for  indeterminate 
permit  upon  municipal  purchase  of 
property  of,  see  Damages,  515. 

Valuation  of  waterworks  plant  on  condem- 
nation, see  Damages,  527;  Municipal 
Corporations,  300. 

Compelling  corporation  constructing  sewer 
to  permit  connection  therewith,  see 
Drains  and  Sewers,  1. 

Corporation  furnishing  electricity  to  mu- 
nicipality as,  see  Electricity,  1. 

Right  to  exorcise  eminent  domain,  see  Emi- 
nent Domain. 
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Necessity  of  making  compensation  on  taking 
of  property  of,  see  Eminent  Domain, 
210. 

Estoppel  of,  to  question  validity  of  annex- 
ation of  tract  to  city,  see  Estoppex,  143. 

Judicial  notice  as  to,  see  Evidence,  55,  56. 

Injury  to  pipes  laid  by,  in  street  by  one 
constructing  vault  under  sidewalk,  see 
Hjqhways,  39,  40. 

Duty  to  guard  excavation  in  sidewalk,  see 
Highways,  285. 

Injunction  against,  see  Injunction,  39,  47, 
60,  215,  219. 

Injunction  against  enforcement  of  ordinance 
regulating,  see  Injunction,  347. 

Mandamus  to,  see  Mandamus,  61. 

Redemption  by,  from  foreclosure  sale,   see 

MOBTGAGES,    149. 

Power  of  municipality  as  to  rates  of,  see 
Municipal  Corporations,  178,  179, 
221. 

City  as,  see  Municipal  Corporations,  280. 

Suit  by  municipality  to  restrain  excessive 
charges,  see  Parties,  34. 

Action  by  municipality  to  compel  perform- 
ance of  service  by,  see  Parties,  35. 

Individual  right  of  action  for  failure  to 
perform  service,  see  Parties,  109. 

Authority  of  public  service  commission  over, 
see  Public  Service  Commission. 

Regulating  issue  of  securities  by,  see  Pub- 
lic Service  Commission,  7-9. 

Exemption  of,  from  taxation,  see  Taxes,  89. 

See  also  Carriers;  Electricity;  Electric 
Lights;  Gas;  Interurban  Railroads; 
Railroads;  Stock  Yards;  Street 
Railways;  Telegraphs;  Telephones; 
Warehousemen;  Waters,  III. 

1.  Reciprocal  rights  between  a  public 
service  company  and  the  public  arise  by  im- 
plication of  law  so  that  it  is  not  essential 
to  their  establishment  that  an  express  con- 
tract be  entered  into.  Gainesville  v.  Gaines- 
ville Gas  &  Electric  Power  Co.  46:  11 19, 
62  So.  919,  65  Fla.  404. 

2.  Where  a  public  utility  company  uses 
franchises  and  assumes  the  duty  imposed 
by  law  to  render  a  reasonably  adequate  serv- 
ice during  the  time  its  rights  and  duty 
may  lawfully  continue,  such  duty  may  be 
enforced  by  appropriate  legal  procedure, 
where  no  adequate  excuse  for  nonperform- 
ance is  appropriately  shown.  Gainesville  v. 
Gainesville  Gas  &  Electric  Power  Co.  46: 
1 1 19,  62  So.  919,  65  Fla.  404. 

3.  That  a  corporation  undertaking  to 
furnish  electricity  and  steam  heat  to  in- 
habitants- of  a  municipal  corporation,  and 
securing  from  the  municipality  a  franchise 
for  that  purpose,  intends  to  use  only  the 
exhaust  steam  from  the  plant  which  manu- 
factures the  electricity,  to  supply  the  heat, 
does  not,  on  the  ground  that  such  heat  is 
merely  a  by-product,  and  that  it  could 
not  furnish  steam  alone  without  loss,  en- 
title it  to  deny  the  right  to  it  to  others 
than  users  of  electricity.  Seaton  Moun- 
tain E.  L.  H.  &  P.  Co.  V.  Idaho  Springs 
Invest.  Co.  33:  1078,  111  Pac.  834,  49  Colo. 
122. 
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4.  A  rule  adopted  by  a  corporation  or- 
ganized to  supply  electric  light  and  steam 
heat  to  the  inhabitants  of  a  municipal  cor- 
poration, and  which,  under  a  franchise 
from  the  municipality,  has  placed  conduits 
for  that  purpose  in  the  public  streets,  to 
the  effect  that  steam  for  heat  will  be  sup- 
plied only  to  persons  taking  electricity 
from  the  company,  is  unreasonable,  and 
cannot  be  enforced  to  deprive  persons  who 
do  not  take  electricity,  of  the  right  to 
steam.  Seaton  Mountain  E.  L.  H.  &  P. 
Co.  V.  Idaho  Springs  Invest.  Co,  33:  1078, 
111  Pac.  834,  49   Colo.   122.        (Annotated) 

5.  Articles  of  incorporation  obtained 
under  a  general  law  authorizing  the  corpo- 
ration to  engage  in  the  business  of  render- 
ing public  service  in  a  municipality  do  not 
ipso  facto  authorize  the  corporation  to  use 
privileges  and  franchises  that  may  be  con- 
ferred by  the  municipality  to  render  the  pub- 
lic service  therein.  State  ex  rel.  Ellis  v. 
Tampa  Waterworks  Co.  19:  183,  47  So.  358, 
56  Fla.  8.58. 

6.  The  law  authorizing  the  regulation 
of  service  rendered  the  public  becomes  a  part 
of  and  controls  contracts  providing  for  such 
public  service,  whether  so  expressed  or  re- 
ferred to  in  the  contract  or  not.  State  ex 
rel.  Ellis  v.  Tampa  Waterworks  Co.  19:  183, 
47  So.  358,  56  Fla.  858. 

7.  The  duties  of  a  corporation  exercis- 
ing public  franchises  and  engaged  in  render- 
ing a  public  service  to  the  public  collectively 
or  individually  need  not  be  expressed  in  the 
charter  or  in  statutes,  as  the  duties  may 
arise  by  implication  of  law  from  the  rela- 
tion voluntarily  assumed  toward  the  mem- 
bers of  the  public  in  using  the  franchises, 
and  in  undertaking  to  render  public  service. 
Woodbury  v.  Tampa  Waterworks  Co.  21: 
1034,  49  So.  556,  57  Fla.  243. 

8.  Public-service  corporations  organized 
and  existing  under  the  laws  of  Minnesota, 
and  authorized  to  exercise  the  power  of 
eminent  domain,  are,  by  the  law  of  their 
corporate  being,  subject  to  the  supervision 
and  control  of  the  state.  Minnesota  Canal 
&  P.  Co.  V.  Pratt,  11:  105,  112  N.  W.  395, 
101  Minn.  197. 

9.  While  a  public  service  company  has  a 
right  to  a  reasonable  compensation  for  the 
public  service  it  renders  and  to  the  equal 
protection  of  the  law,  allegations  that  gov- 
ernmental regulations  are  in  effect  confis- 
catory and  unduly  arbitrary  and  burden- 
some to  such  a  company,  do  not  justify  it 
in  arbitrarily  discontinuing  the  public  serv- 
ice, for  the  company  has  adequate  remedies 
by  due  course  of  law  to  protect  itself  against 
the  enforcement  of  such  illegal  regulations. 
Gainesville  v.  Gaii.esville  Gas  &  Electric 
Power  Co.  46:  11 19,  62  So.  919,  65  Fla.  404. 

( Annotated ) 
10.  There  is  no  particular  rate  of  com- 
pensation which  any  corporation  subject 
to  legislative  control  respecting  rates  has 
the  right  to  obtain  without  legislative  in- 
terference. Willcox  V.  Consolidated  Gas  Co. 
48:  1 134,  29  Sup.  Ct.  Rep.  192,  212  U.  S. 
19,  53  L.  ed.  382. 
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11.  The  legislative  branch  of  the  govern- 
ment has  the  right  to  regulate  rates  and 
compel  the  performance  of  other  duties  on 
the  part  of  the  public-service  corporations; 
but  such  rates  so  established,  or  required 
made,  must  be  reasonable,  both  to  the  public- 
service  corporation  and  to  the  public.  Sew- 
ard V.  Denver  &  R.  G.  R.  Co.  46:  242,  131 
Pac.  980,  17  N.  M.  557. 

12.  A  building  owner  does  not  come 
within  the  meaning  of  a  statute  constitut- 
ing a  public  utility  everyone  who  shall  fur- 
nish heat,  light,  or  power,  either  directly 
or  indirectly,  to  or  for  the  public,  by  fur- 
nishing heat,  light,  and  power  to  his  own 
tenant  and  selling  surplus  to  three  neigh- 
bors. Cawker  v.  Meyer,  37:  510,  133  N.  W. 
167,   147    Wis.   320. 


PUBLIC  SPEECH. 

Copyright  of  report  of,  see  Cofteight,  5. 


^♦» 


PUBLIC  SQUARES. 

See  Parks  and  Squares. 

#  • » 

PUBLIC  TRIAL. 

Necessity  of,  see  Criminai,  Law,  83-86. 
Waiver  of  right  to,  see  Appeal  and  Error, 
813. 


PUBLIC   UTILITIES. 

Issue  of  bonds  by  city  to  purchase  or  con- 
struct, see  Bonds,  88. 

What  constitutes,  see  Municipai,  Corpora- 
tions, 258. 

In  general,  see  Public  Service  Commission; 
Public  Service  Corporations. 


PUBLIC   W^ATERS. 


See  Waters,  I. 


■4«» 


PUBLIC  VTATER  SUPPLY. 

Bee  Waters,  III. 

^-^ 

PUBLIC  WAY. 

1.  The  approach  to  a  court  which  is 
exclusively  occupied  by  houses  of  prostitu- 
tion is  a  public  way,  along  which  police 
officers  have  a  right  to  pass,  equal  to  that 
of  other  members  of  the  public,  and  which 
may  be  Batrolled  by  them  to  prevent  the 
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commission  of  crime,  the  same  as  other  pub- 
lic ways;  and  the  fact  that  swing  doors 
are  maintained  across  its  entrance  is  im- 
material. Pon  v.  Wittman,  2:  683,  81  Pac 
984,  147  Cal.  280. 


PUBLIC  WORK. 


Assignability  of  balance  due  under  contract 
for,  see  Assignment,  26. 

Bond  of  contractor,  see  Bonds,  8-19,  21-23. 

Limiting  hours  of  labor  on,  see  Constitu- 
tional Law,  301-303;  Contracts,  786- 
789;  Statutes,  235. 

Discrimination  in  favor  of  union  labor  on, 
see  Constitutional  Law,  474,  475; 
Contracts,  617. 

Acceptance  of  bid  for,  see  Contracts,  175. 

Recovery  on  part  performance  of,  see  Con- 
tracts, 650,  651. 

Rescission  of  contract  for,  see  Contracts, 
746,  751-754. 

Requiring  payment  of  minimum  wage,  see 
Contracts,  790;  Courts,  162;  Munic- 
ipal Corporations,  205. 

Measure  of  damages  where  contractor  has 
been  delayed  in  collection  of  amount 
due  him  on  contract,  see  Damages,  103. 

Damages  for  breach  of  contract  to  furnish 
material  for,  see  Dasiaqes,  171. 

Mandamus  to  compel  furnishing  of  monthly 
estimates  of  completion  of  work,  see 
Mandamus,  44,  45. 

Personal  liability  to  contractors  of  officers 
making  contract,  see  Officers,  101. 

Sufficiency  of  pleading  in  suit  for  contract 
price,  see  Pleading,  235. 

Forbidding  member  of  city  council  to  be  in- 
trested  in  contract  or  job  of  work,  see 
Statutes,  247. 

Personal  liability  of  township  trustees  for, 
see  Towns,  13-15. 

Contract  for,  generally,  see  Contracts, 
VII.;  Municipal  Corporations,  II.  d. 


PUBLISHERS. 


Implied  contract  to  furnish  manuscript  to, 
see  Contracts,  12. 

Implied  contract  not  to  use  materials  fur- 
nished for  certain  purpose,  for  another 
purpose,  see  Contracts,  13,  14. 

Contract  by  publishing  company  with  state 
to  print  and  bind  state  reports,  see 
Trusts,  55. 


PUFFING. 


Puffing  mining  claims  as  fraud,  see  Fraud 
AND  Deceit,  35. 
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PULLMAN  CARS— PURPRESTURE. 


PUIiLMAN  CARS. 

When  person  becomes  passenger  on,  see  Cab- 
BIEBS,   G5. 

Charging  extra  fare  on  Pullman  sleepers,  see 
Carbiebs,  644. 

Liability  for  failing  to  prevent  the  removal 
of  negro  under  the  provision  of  sepa- 
rate coach  law,  see  Cabbiehs,  162. 

Right  of  passenger  to  rely  on  porter  for  as- 
sistance, see  Cabriebs,  323. 

Negligence  of  porter,  see  Cabbiebs,  454. 

Negligence  of  conductor  of,  see  Cabriebs, 
241. 

Djity  of  porter  to  notify  sleeping  passengers 
of  arrival  at  destination,  see  Carriers, 
454. 

Liability  of  carrier  for  injury  to  employee 
on,  see  Carriers,  669;  Statutes,  368. 

Judicial  notice  of  authority  of  porter,  see 
Evidence,  36. 

Presumption  as  to  discrimination  in  taxa- 
tion of,  see  Evidence,  66. 


PUNISHMENT. 


For  contempt,  see  Contempt,  V. 
For  crime,  see  CRtMiNAj,  Law,  IV. 


PUNITIVE    DAMAGES. 

See  Damages,  II. 


PUPII.S. 


See  Schools. 


PUPIL  TEACHERS. 

See  Schools,  60. 

♦  »» . 


PUPPIES. 

Whining  of,  as  nuisance,  see  Nuisances,  27. 

♦-•-♦ 

PURCHASE  MONET. 

Effect  of  indorsing  purchase  money  note  as 
collateral  on  conditional  sale  contract, 
see  Sale,  44. 
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Lien  for,  see  Sale,  183;  Vendor  and  Pck- 
CIIASER,  II. 

Subrogation  of  right  of  one  advancing  money 
to  pay  purchase  price  of  land,  see  Sub- 
rogation, 38,  39. 

Payment  of,  see  Vendor  and  Pubchaseb,  I. 
b. 


PURCHASE  MONEY  MORTGAGE. 


Right  to  dower  in  homestead  free  from,  see 

DowEB;  37. 
In  general,  see  Mobtgaqe,  1-4,  46. 


PURE  FOOD  COMMISSIONER. 


Injunction    against,    see   Injunction,   322- 
324;  Pbohibition,  20, 


^♦» 


PURE  FOOD  liAW. 

Interference  with   interstate  commerce  by, 

see  Commerce,  105-110. 
Adulteration  of  confectionery,  see  Conflict 

OF  Laws,  101. 
Constitutionality    of,    see    Constitutional 

Law,  730. 
Place  of  sale  of  adulterated  confectionery, 

see  Sale,  25,  26. 
Partial  invalidity  of,  see  Statutes,  67. 
Sufficiency  of  title  of,  see  Statutes,  118. 
In  general,  see  Food. 


PURPOSE. 


Opinion  evidence  as  to,  see  Evidence,  1190, 

1191. 
Evidence  as  to  generally,  see  Evidence,  XI. 

e. 
For  which  public  funds  may  be  used,  see 

Public  Moneys,  II. 
Question  for  jury  as  to,  see  Trial,  II.  c,  5. 


PURPRESTURE. 


What  streams  are  navigable  so  that  obstruc- 
tion will  constitute  purpresture,  see 
Waters,  6. 

By  erection  of  dam  across  tidal  water,  who 
may  complain  of,  see  Waters,  82. 
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QUALIFICATIONS. 

Of  voters,  see  Elections,  II. 

Of   commissioners   in   eminent  domain 

ceedings,    see    Eminent    Domain, 

161. 
Of  grand  juror,  see  Grand  Juey,  5,  6. 
Of  judge,  see  Judges,  III. 
Of  jurors,  see  Jury,  II.  b. 
Of  officers  generally,  see  Officers,  I.  a, 
Of  teacher,  see  Schools,  II.  a. 


pro- 
160, 


QUALIFIED  FEE. 


Devise  of,  see  Wills,  242-247. 


QUALIFIED   INJUNCTION. 

Against  nuisance,  see  Nuisances,  149. 


QUALITY. 


Opinion  evidence  as  to,  see  Evidence,  VII.  I. 
Evidence  to  show  scope  of  warranty  of,  see 

Evidence,  1943. 
Fraudulent  representations  as  to,  see  Fraud 

AND  Deceit,  17,  47,  60. 
Warranty  of,  on  sale,  see  Sale,  II.  b,  II.  c. 
Of  water,  see  Waters,  III.  b,  2,  b. 


QUANTITY. 


Deficiency  in  ^antity  of  land  rented,  see 
Landlord  and  Tenant,  186,  187. 

Seller's  failure  to  deliver  quantity  agreed  on, 
see  Sale,  17,  18,  135-138. 

Of  land  sold,  see  Vendor  and  Puechaseb, 
I.  d. 

Of  water,  see  Waters,  III.  b,  2,  b. 


QUANTUM   MERUIT. 

Recovery  on,  generally,  see  Contracts,  IV. 
c,  1,  17,  25,  50,  125;  Municipal  Corpo- 
rations, 243. 

Right  of  real  estate  broker  to  recover  on, 
see  Brokers,  40,  41. 

Recovery  on,  for  services  rendered  under  il- 
legal contract,  see  Contracts,  597, 
600,  611-613. 

Recovery  on,  for  publication  of  advertise- 
ments in  Sunday  paper,  see  Sunday,  18. 

Recovery  on,  on  breach  of  building  contract, 
see  Damages,  117. 

For  services  rendered,  on  breach  of  contract 
to  devise  land,  see  Damages,  126. 
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Effect  of  action  upon  express  contract  to 
preclude  action  on,  see  Election  of 
Remedies,  33. 

Bar  to  action  to  recover  on,  see  Judgment, 
190,  199. 

Amending  action  upon  express  contract,  af- 
ter limitations  have  run,  so  as  to  count 
upon  quantum  meruit,  see  Limitation 
OF  Actions,  296. 

Recovery  by  physician  on,  see  Physicians 

AND  Sl-RGEONS,  32. 

Recovery  on,  under  pleading,  see  Pleading, 
234, 


QUARANTINE. 


Carrier's  duty  to  inform  passenger  as  to, 
see  Carriers,  221. 

Ejection  of  passenger  in  obedience  to  order 
of  quarantine  of  health  officer,  see  Car- 
riers, 406. 

Regulations  as  to,  see  Health,  9-11. 

Quarantine  and  inspection  laws  as  regula- 
tion of  commerce,  see  Commerce,  16- 
20. 

County's  liability  for  loss  resulting  from, 
'see  Counties,  3,  7,  8. 

Judicial  notice  as  to  quarantine  of  southern 
cattle,  see  Evidence,  35. 

Presumption  as  to  mother's  knowledge  of 
children's  violation  of,  see  Evide.nce, 
203. 

Liability  of  members  of  health  board  in  re- 
spect to,  see  Health,  13,  18,  19. 


QUARRELS. 


Evidence   of,    in   prosecution   for   homicide, 
see  Evidence,  1914. 


QUARRIES. 


Regulation  of  operation  of,  see  Constitu- 
tional Law,  399. 

Operation  of  spur  track  by  corporation 
chartered  to  operate  quarry,  see  COB- 
porations,  51. 

Condemning  property  for  track  to,  see  Em- 
inent Domain,  98-100. 

Negligence  of  operator  in  furnishing  em- 
ployee with  defective  car,  see  Master 
and  Servant,  322. 

Authority  of  municipality  to  operate,  see 
Municipal  Corporations,  312. 

Liability  of  municipality  for  injury  result- 
ing from  operation  of,  see  Municipal 
Corporations,  347,  389. 

Injury  to  child  in,  see  Negligence,  131. 
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1.  Proper  and  usual  excavation  of  the 
earth  for  purposes  of  construction  do  not 
constitute  quarries,  and,  therefore,  an  ordi- 
nance forbidding  the  opening  of  quarries 
within  certain  limits  does  not  conflict  with 
a  statute  confirming  the  right  of  the  land- 
owner to  make  proper  and  usual  excava- 
tions on  the  land  for  purposes  of  construc- 
tion. Re  Kelso,  2:  796,  82  Pac.  241,  147 
Cal.  609. 


QUASHING. 


Of  execution,  see  Execution,  1. 

of  indictment,  see  Indictment,  etc.,  IV. 

Of  mandamus,  see  Mandamus,  133. 


QUASI  CONTRACTS. 

Proof  of  claim  for,  against  bankrupt  estate. 
Bee  Bankbuptcy,  114. 


QUASI  PUBLIC  CORPORATIONS. 

See  Cobpobations,  1. 


QUESTIONS. 


Admissibility  of  statement  obtained  by,  a? 
dying  declaration,  see  Evidence,  X.  1. 


QUESTIONS  FOR  JURY. 

See  Teial,  II. 


QUIA  TIMET. 

See  Cloud  on  Title. 


QUIET  ENJOYMENT. 

Covenant  of,  see  Landlord  and  Tenant,  19. 
By  tenant,  see  Landlobd  and  Tenant,  62- 
75. 


^•» 


QUIETING   TITLE. 

See  Cloud  on  Title. 


QUITCLAIM    DEED. 

As  color  of  title,  see  Advekse  Possession, 

61,  62. 
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Right  to  reverter  passing  by,  see  Deeds,  93. 

Estoppel  by,  see  Estoppel,  32. 

Admissibility  in  evidence,  see  Evidence, 
1627. 

Of  expectancy,  see  Expectancies. 

By  married  woman  of  her  interest  in  home- 
stead, see  Homestead,  47. 

By  woman  of  land  held  by  entireties,  see 
Cloud  on  Title,  29;  Husband  and 
Wife,  63. 

Assumption  of  contract  by  acceptance  of 
quitclaim  deed  of  all  the  grantor's  "con- 
tracts, rights,  and  interests,"  see  Plead- 
ing, 55. 

Priority  of,  over  prior  imrecorded  deed,  see 
Records  and  Recobdino  Laws,  32. 

By  trustee,  see  Trusts,  83,  85. 

Rights  of  bona  fide  purchaser  under,  see 
Vendor  and  Purchaser,  95-103. 

See  also  Deeds,  46. 


QUORUM. 


At  stockholder's  meeting,  see  Corporations, 
374-376. 


QUOTATIONS. 


Of  price  as  offer  to  sell,  see  Contracts,  166. 

Validity  of  contract  not  to  supply  to  buck- 
et shop,  see  Contracts,  454. 

Right  of  board  of  trade  in  market  quota- 
tions, see  Exchanges,  2. 

Admissibility  in  evidence  of  market  quota- 
tions, see  Evidence,  862,  863. 

Mandamus  to  compel  delivery  of,  to  bucket 
shop,  see  Mandamus,  8. 

Of  board  of  trade,  compelling  telegraph  com- 
pany to  furnish,  see  Telegraphs,  2. 


QUOTIENT  VEHpiCT. 

New  trial  because  of,  see  Appeal  and  Erbob, 

678 ;  New  Trial,  48-50. 
In  general,  see  Trial,  1121,  1122. 


QUO  WARRANTO. 

I,  Nature  of  proceeding. 
II.  When  proper  remedy,  1—7. 
a.  In  general,  1. 
t.  To  corporations. 
1.  In  general. 
S.  To  railroad  company, 

3.  To  hoard  of  regents. 

4.  To  county  or  niuuifipaUtij, 

2. 
c.  As  to  office,  3—7. 

III.  Who   entitled   to   maintain;   leave, 

IV.  Procedure;    defenses;    relief,    15— 

17. 


QUO  WARRANTO,  I.— III. 
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Estoppel  to  deny  existence  of  corporation  by- 
filing  quo  warranto  against  corporation 
in  corporate  name,  see  Estoppel,  70. 

1.  Nature  of  proceeding, 

(See  same  heading  in  Digest  L.R.A.  1-70.) 

II.  When  proper  remedy. 

a.  In  general. 

1.  Quo  warranto  will  not  lie  to  test 
the  validity  of  a  license  to  sell  intoxicating 
liquors.  State  v.  Gibbs,  24:  555,  74  Atl.  229, 
82  Vt  526.  (Annotated) 

2>.  To  corporations, 

1.  In  general. 

(Bee  also  Quo  Warranto,  II.  a,  1,  in  Digest 
L.R.A.  1-10.) 

Sufficiency  of  evidence  to  warrant  judgment 
of  ouster  against  corporation,  see  Evi- 
dence, 2347. 

2.  To  railroad  company. 

(Bee  Quo  Warranto,  II.  a,  2,  in  Digest 
L.R.A.  1-70.) 

3.  To  hoard  of  regents. 

(See  Quo  Warranto,  II.  a,  S,  in  Digest 
L.R.A.  1-70.) 

4:.  To  county  or  municipality. 

(See  also  Quo  Waa-ra/nto,  II.  a,  i,  in  Digest 
L.R.A.  1-70.) 

2.  The  district  court  must  grant  leave 
to  file  an  information  in  the  nature  of  quo 
warranto  as  a  matter  of  course,  and  direct 
a  writ  to  issue  when  the  attorney  general 
of  the  state,  acting  in  his  official  capacity 
as  the  chief  law  officer  of  the  state,  exhibits 
such  an  information,  and  asks  that  a  writ 
issue,  directed  to  a  municipal  corporation, 
requiring  it  to  show  cause  why  its  fran- 
chise should  not  be  declared  null  and  void; 
but,  upon  the  return,  it  is  the  duty  of 
the  court  to  try  the  issues  of  law  and  fact 
presented  thereby,  and  to  determine  the 
same  upon  the  merits  according  to  the  rules 
of  law  applicable  thereto.  State  ex  rei. 
Young  v.  Kent,  1:826,  104  N.  W.  948,  96 
Minn.  255.  (Annotated) 

c.  As  to  office. 

(Bee  also  Quo  Warrwnto,  II.  6,  i/n  Digest 
LJt.A.  1-70.) 

Jurisdiction  to  issue,  see  Courts,  205, 
As  remedy  for  illegal  holding  of  public  of- 
fice, see  Injunction,  244. 
See  also  infra,  8,  9,  16. 
Digest  1-52  I..R.A.(N.S.) 


3.  That  other  and  adequate  remedies 
exist  for  removing  unfaithful  officers  does 
not  deprive  the  court  of  power  to  oust,  in  a 
quo  warranto  proceeding,  an  officer  guilty 
of  official  misconduct.  State  v.  Rose,  6:  843, 
86  Pac.  296,  74  Kan.  262. 

4.  The  termination  of  the  office  of  a 
coimty  attorney  upon  whose  relation  a  quo 
warranto  proceeding  is  brought  to  test  one's 
title  to  public  office,  before  a  decision  is 
reached,  does  not  require  a  dismissal  of  the 
proceeding,  where  the  existence  of  the  al- 
leged office  itself  is  in  question.  State  ex 
rel.  Young  v.  Butler,  24:  744,  73  Atl.  560, 
105  Me.  91. 

5.  Quo  warranto  will  not  lie  to  test  the 
right  of  a  claimant  to  an  office  which  has 
no  legal  existence.  State  ex  rel.  Stage  v. 
Mackie,  26:  660,  74  Atl.  759,  82  Conn.  398. 

6.  An  information  in  the  nature  of  a 
quo  warranto  may  at  common  law  be  filed 
by  the  attorney  general  in  the  name  of  the 
state,  to  test  the  claim  to  office  of  an  offi- 
cer of  a  manufacturing  corporation  organ- 
ized for  private  gain,  either  under  special 
charter  or  under  general  incorporation 
laws,  since  the  corporation  is  exercising  a 
public  franchise,  and  the  title  to  its  offices 
is  a  matter  of  public  concern.  Brooks  v. 
State  ex  rel.  Richards,  51:  1126,  79  Atl.  790, 
3  Boyce  (Del.)   1.  (Annotated) 

7.  An  information  in  the  nature  of  quo 
warranto  is  the  proper  remedy  where  one 
is  charged  with  assuming  and  exercising  the 
rights  of  an  office  in  a  private  corporation 
to  which  he  has  not  been  lawfully  elected, 
under  a  statute  which  expressly  provides 
that,  in  case  a  person  shall  usurp,  intrude 
into,  or  unlawfully  hold  or  execute,  any  of- 
fice in  any  corporation  created  by  the  au- 
thority of  the  state,  the  attorney  general  or 
state's  attorney  of  the  proper  county,  ei- 
ther of  his  own  accord  or  at  the  instance  of 
any  individual  relator,  may  present  a  peti- 
tion of  any  court  of  competent  jurisdic- 
tion, or  any  judge  thereof,  in  vacation,  for 
leave  to  file  an  information  in  the  nature  of 
a  quo  warranto.  People  ex  rel.  Raster  v. 
Healy,  15:  603,  82  N.  E.  599,  230  111.  280. 

III.  Who  entitled  to  maintain;  leave. 

(See   also  same  heading  in  Digest  L.R.A. 
1-70.) 

Interest. 

8.  A  railroad  company  cannot  maintain 
an  information  in  the  nature  of  quo  war- 
ranto to  oust  from  office  railroad  commis- 
sioners appointed  under  authority  of  a  stat- 
ute giving  them  power  to  inquire  into  the 
management  of  the  business  of  common  car- 
riers, because  the  statute  unconstitutionally 
impairs  its  rights  under  a  statute  authoriz- 
ing the  district  attorney  to  bring  an  action 
against  any  person  who  usurps  any  public 
office  or  franchise,  and,  upon  his  refusal 
to  do  80,  permitting  the  action  to  be  brought 
by  a  private  person  upon  his  own  relation 
in  the  name  of  the  people.  State  Railroad 
Commission  v.  People  ex  rel.  Denver  &  R. 
G.  R.  Co.  22:  810,  98  Pac.  7,  44  Colo.  345. 


2336 


QUO  WARRANTO,  IV. 


9.  A  private  relator  is  not  authorized 
to  maintain  a  proceeding  in  the  nature  of 
quo  warranto  to  protect  his  private  inter- 
ests, rather  than  those  of  the  public,  by  a 
statute  authorizing  the  district  attorney  to 
maintain  an  action  against  any  person  who 
usurps  a  public  office,  and,  in  case  he  re- 
fuses to  do  so,  providing  that  such  action 
may  be  brought  by  a  "private  party  upon 
his  own  relation  in  the  name  of  the  people." 
State  Railroad  Commission  v.  People  ex  rel. 
Denver  &  R.  G.  R.  Co.  22:  810,  98  Pac.  7,  44 
Colo.  345.  (Annotated) 

10.  Leave  to  institute  and  conduct  pro- 
ceedings in  the  nature  of  quo  warranto  to 
test  the  validity  of  proceedings  had  for  the 
purpose  of  organizing  municipal  or  quasi 
municipal  corporations  will  not  be  granted 
at  the  suit  of  a  private  relator  having  no  in- 
terest in  the  subject-matter  distinct  from 
that  of  the  public.  State  ex  rel.  Wah-We- 
Yea-Cuming  v.  Olson,  21:  685,  119  N.  W.  799, 
107  Minn.  136.  (Annotated) 

11.  A  person  under  indictment  by  the 
grand  jury  of  a  county  alleged  to  have  been 
defectively  organized  has  an  interest  differ- 
ing in  degree  only  from  that  of  other  citi- 
zens in  the  question  of  the  legality  of  the 
county  organization,  which  is  not  sufficient 
to  warrant  the  granting  of  leave  to  insti- 
tute and  conduct  proceedings  in  the  nature 
of  quo  warranto  to  test  the  validity  of  such 
organization,  notwithstanding  the  attorney 
general  refuses  to  interfere.  State  ex  rel. 
Wah-We-Yea-Cuming  v.  Olson,  21:685,  119 
N.  W.  799,  107  Minn.  136. 

Leave. 

Mandamus  to  compel  signing  of  petition  for 

leave  to  file  information   in  nature  of, 

see  Mandamus,  30. 
See  also  supra,  10. 

12.  A  showing  which  makes  it  the  duty 
of  the  state's  attorney  to  sign  and  file  a 
petition  presented  to  him  by  a  private  re- 
lator for  leave  to  file  an  information  in  the 
nature  of  a  quo  warranto  against  one 
charged  with  having  usurped  the  office  of 
treasurer  of  a  domestic  private  corporation 
is  made  where  the  petition,  which  is  sup- 
ported by  an  affidavit  made  by  the  relator, 
discloses  that  the  relator  is  secretary  and  a 
member  of  the  board  of  directors  of  the 
corporation;  that  the  respondent  claims  to 
hold  the  office  under  an  election  at  a  meet- 
ing which  was  not  attended  by  a  quorum  of 
the  board  of  directors,  it  further  appearing 
from  direct  and  positive  allegations  of  fact 
in  the  affidavit  that  such  respondent  was 
never  at  any  time  properly  or  legally  elected 
as  treasurer  of  the  corporation,  but  has  in- 
truded and  unlawfully  held  that  office  since 
the  time  of  such  illegal  election.  People  ex 
rel.  Raster  v.  Healy,  15:  603,  82  N.  E.  599, 
230  111.  280. 

13.  Jurisdiction  of  an  action  in  the  na- 
ture of  quo  warranto  to  oust  public  commis- 
sioners from  office  at  the  relation  of  private 
individuals  is  not  conferred  by  the  consent 
of  the  attorney  general  that  they  have  a 
right  to  maintain  the  action  under  a  statute. 
State  Railroad  Commission  v.  People  ex 
Digest  1-52  L.R.A.(N.S.) 


rel.  Denver  &  R.  G.  R.'Co.  22:  810,  98  Pac.  7, 
44  Colo.  345. 

14.  The  state's  attorney  is  not  vested 
with  arbitrary  discretion  to  refuse  the  peti- 
tion of  a  private  relator  to  seek  leave  of  the 
court  to  file  an  information  in  the  nati'.re  of 
a  quo  warranto  for  the  enforcement  or  vin- 
dication of  an  individual  and  personal  right 
of  the  relator,  as  distinguished  from  the 
right  of  the  public,  under  a  statute  which 
provides  that,  in  certain  cases,  which  in- 
clude cases  where  the  injury  is  to  the  right 
of  a  private  individual  as  well  as  to  the 
public,  the  attorney  general  or  state's  at- 
torney, either  of  his  own  accord  or  at  the 
instance  of  any  individual  relator,  "may" 
present  a  petition  to  any  court  of  record  of 
competent  jurisdiction,  or  any  judge  thereof, 
in  vacation,  for  leave  to  file  an  information 
in  the  nature  of  a  quo  warranto.  People  ex 
rel.  Raster  v.  Healy,  15:  603,  82  N.  E.  599, 
230  III.  280.  (Annotated) 

IV.  Procedure;  defenses;  relief. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Right  to  trial  by  jury,  see  Juby,  12. 
Venue  of  transitory  action  in  nature  of,  see 

Venue,  11. 
See  also  supra,  2. 

15.  The  practice  to  be  followed  by  one 
who  desires  to  become  relator  in  a  proceed- 
ing in  the  nature  of  quo  warranto  for  the 
enforcement  or  vindication  of  a  private 
right  is  to  present  to  the  state's  attorney  a 
petition  addressed  to  the  court,  or  to  the 
judge  thereof,  in  vacation,  for  leave  to  file 
an  information  in  the  nature  of  a  quo  war- 
ranto, which  petition  should  be  so  drawn  as 
to  be  ready  for  filing  when  the  signature  of 
the  state's  attorney  is  attached  thereto;  and 
it  is  not  proper  practice  for  the  state's  at- 
torney to  cause  the  parties  to  the  contro- 
versy to  appear  before  him  by  attorney,  and 
conduct  a  hearing  on  the  question  whether 
or  not  he  should  sign  and  file  the  petition. 
People  ex  rel.  Raster  v.  Healy,  15:  603,  82 
N.  E.  599,  230  111.  280. 

16.  A  judge  whose  term  is  fixed  by  the 
Constitution  at  two  years  cannot,  after  the 
expiration  of  such  term,  defeat  quo  war- 
ranto proceedings  to  oust  him,  on  the  the- 
ory that  under  a  statute  he  has  the  right 
to  hold  over  until  his  successor  is  appointed 
and  that  no  such  appointment  has  been 
made,  since,  in  order  to  defeat  the  proceed- 
ings, he  must  show  that  he  is  an  officer  de 
jure.  State  ex  rel.  Eberle  v.  Clark,  52:  912, 
89  Atl.  172,  87  Conn.  537. 
Allegations;    pleading. 

Sufficiency  of  replication  merely  denying 
averments  in  return  to  writ,  see  Plead- 
ing, 549. 

17.  In  a  common-law  proceeding  by  in- 
formation in  the  nature  of  quo  warranto, 
to  oust  an  incumbent  from  office  in  a  pri- 
vate corporation,  in  which  his  usurpation  is 
charged  and  demand  is  made  for  justifica- 
tion of  his  claim  to  office,  accused  cannot, 
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by  concluding  with  an  absque  hoc  a  plea 
denying  usurpation  and  setting  up  title, 
preclude  the  state  from  replying  new  mat- 
ter in  avoidance  of  the  title  set  up,  and 
compel  it  to  join  issue  on  the  plea.    Brookaj 


V.  State  ex  rel.  Richards,  51:  11 26,  79  Atl. 
790,  3  Boyce    (Del.)    1. 
Relief. 

Judgment  of  ouster  in,  see  Constitutional 
Law,  532  j  Officers,  5,  6. 


B 


RACE  DISCRIMINATION. 

See  Civil  Rights. 


RACE  HORSES. 


Liability  of  owner  for  act  of  servant  in  per- 
mitting boy  to  ride  on,  see  Master  a>d 
Servant,  909,  982. 


♦  >  » 


RACE   MEETING. 

See  Horse  Race. 


^>» 


RACES. 

Duty  of  owner  of  mill  to  maintain  bridge 
over,  see  Bkiixhes,  7. 

Segregation  of,  see  Race  Sex3RBX3ation. 

Scheme  to  defraud  by  means  of  fictitious 
races,  see  Banks,  25,  189;  Contracts, 
587,  588;  Criminal  Law,  225;  Evi- 
dence, 1886;  Pleading,  385. 

See  also  Amusements,  1;  Horse  Races. 


RACE  SEGREGATION. 

Municipal  ordinance  for,  see  Municipal 
Corporations,  62,  86. 

See  also  Civil  Rights;  Schools,  11;  Stat- 
utes, 30. 


RACING   ASSOCIATION. 

Revoking  license  of,  see  License,  30. 


RADIATOR. 


Measure  of  damages  for  injury  to  tenant's 
property  through  bursting  of  defective 
steam  radiator,  see  Damages,  446. 

Landlord's  duty  to  keep  in  repair,  see  Land- 
lord AND  Tenant,  165.  I 
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RADIOGRAPH. 


See  X-Ray. 


RAG  DEALERS. 

Municipal  regulation  of  business  of,  see  MtJ- 
NiciPAL  Corporations,  198. 


RAILINGS. 


Lack  of  proper  guard  rails  on  bridge,  see 
Bridges,  8-11. 

At  dangerous  place  in  highway,  see  High- 
ways, 230-239. 


♦  •» 


RAILROAD  AID  BONDS. 

See  Bonds,  80-83,  103,  104;  Taxes,  266, 

♦«  » 

RAILROAD   COMMISSION. 

See  Public  Service  Commission. 


RAILROAD  HAZARD. 

What  constitutes,  see  Master  and  Servant, 
755,  757. 


^  •» 


RAILROAD  LAND  GRANTS. 

See  Public  Lands.  8-10. 


♦-•-♦ 

RAILROAD     RELIEF     ASSOCIA- 
TIONS. 

Receipt  by  injured  employee  of  benefits  from 
relief  department  as  an  accord  and  sat- 
isfaction, see  Accord  and  Satisfac- 
tion, 8. 

Effect  of  employers'  liability  act  on  validity 
of  employee's  contract  with,  see  Consti- 
tutional Law,  780. 
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Construction  of  contract  as  to  condition 
upon  which  relief  may  be  had  from,  see 
CONTBACTS,  363. 

Validity  of  contract  with,  as  to  release  of 
claim  for  injuries,  see  Contbacts,  499, 
500. 

Relief  department  as  an  insurance  business, 
see  CoBPOBATiONS,  50. 

Power  of  railroad  company  to  maintain,  see 
Corporations,  50. 

Forbidding  contracts  with  employees  for  es- 
tablishment of  relief  or  indemnity  plan 
as  substitute  for  master's  liability,  see 
Corporations,  412. 

Review  by  courts  of  determination  of  tri- 
bunals of,  see  Courts,  173,  174. 

Fraud  in  inducing  employee  to  accept  bene- 
fits from,  in  release  of  master's  liabil- 
ity, see  Evidence,  1670. 

EflFect  of  accepting  benefits  from,  on  right 
to  maintain  action  for  damages,  see 
Death,  61. 

Color  blindness  as  sickness  within  meaning 
of  contract  to  pay  sick  benefits  to  em- 
ployee, see  Master  and  Servant,  85. 

Liability  for  negligence  of  surgeons  and 
nurses,  see  Master  and  Servant,  179. 

Retrospective  effect  of  statute  as  to  validity 
of  contracts  with,  see  Statutes,  318. 

1.  The  words  "physical  inability  to 
work"  in  the  regulations  of  a  railway  re- 
lief department  in  which  it  is  provided  that 
"disability  shall  mean  physical  inability  to 
work,"  mean  inability  to  perform  such 
labor  as  the  injured  member  was  engaged 
in  at  the  time  of  his  injury,  or  similar  labor 
which  will  enable  him  to  earn  wages  equally 
remunerative.  Keith  v.  Chicago,  B.  &  Q. 
R.  Co.  23:  352,  116  N.  W.  957,  82  Neb.  12. 

2.  A  railroad  employee  who  has  re- 
covered a  judgment  in  an  action  against 
the  company  in  satisfaction  of  his  damages 
for  injuries  caused  by  its  negligence,  and 
has  received  and  accepted  the  amount  of  his 
judgment,  cannot  recover  benefits  for  such 
injury  from  the  relief  department  of  such 
corporation,  under  an  agreement  of  mem- 
bersiiip  releasing  the  company  from  liabil- 
ity in  case  of  such  acceptance.  Koeller  v. 
Chicago,  B.  &  Q.  R.  Co.  48:  440,  130  N.  W. 
420,  88  Neb.  712.  (Annotated) 


RArLROADS. 


I.  In  general;  franchises;  leases;  rail- 
road aid;  consolidation,  1-21. 
II.  Construction    and    operation,    22— 
304. 
a.  In  general ;  change  of  gauge  or 

route,  22—29. 
h.  Crossings;    track   connections, 
30-47. 

c.  Fences,  48—54. 

d.  Operation,  55—205. 

1.  In  general,  55—59. 

2.  Injuries  to  persons  on  or 

near     trades;     licensees; 
trespassers,  60—122. 
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3.  Accidents      at      crossings, 
123-157. 

a.  In  general,  123—141. 

b.  Loolcout;      signals, 

142-153. 

c.  Flagmen;  gates,    154— 

157. 
4t.  Speed,    158-165. 

5.  Noises;     frightening     ani- 

mals,  166—180. 

6.  Injuries     to     animals     by 

trains,  181—188. 

7.  Fires,    189—205. 

e.  Contributory  negligence,  206— 

292. 

1.  Persons  on  or  near  trade; 

licensees ;  trespassers, 

206-219. 

2.  At  crossings,  220—282. 

3.  Injuries  to   minors,   283— 

286. 

4.  Injuries  to  animals. 
6.  As  to  fires,  287—292. 

f.  Diversion     or     obstruction     of 

water,  293—304. 

As  carriers,  see  Carriers. 

As  "resident"  within  public  improvements 
statutes,  see  Puboc  Improvements,  9. 

Terminal  company  as,  see  Corporations,  2. 

Elevated  railroads,  see  Elevated  Rail- 
roads. 

Interurban  railroads,  see  Interurban  Rail- 
ways, 

Logging  railroads,  see  Logging  Railroads. 

Private  railroads,  see  Private  Railroads. 

Street  railways,  see  Street  Railways. 

Adverse  possession  of  surface  of  land  over 
railroad  tunnel,  see  Adverse  Posses- 
sion, 10,  86. 

Judgment  on  appeal  in  joint  action  against 
city  and  railroad  company,  see  Appeal 
AND  Error,  1569. 

Attaching  cars  of  foreign  railroad  company, 
see  Commerce,  21-24;  Levy  and  Seiz- 
ure, 15,  16,  29, 

Liability  for  injuries  caused  by  blasting,  see 
Blasting,  5,  8. 

Change  of  channel  of  boundary  stream  by 
construction  of  dam  by,  see  Bounda- 
ries, 4. 

Presumption  of  acquiescence  in  placing  of 
boundary  fence,  see  Boundaries,  8. 

Accumulation  and  division  by  bridge  com- 
pany, among  portion  of  railroads  using 
it,  of  fund  resulting  from  excessive 
tolls,  see  Bridge  Company;  Corpora- 
tions, 309,  310. 

Excessive  rate  for  use  of  railroad  bridge, 
see  Judgment,  197. 

Approach  to  railroad  bridge  as  discontinu- 
ance of  street,  see  Highways,  407. 

Agreement  by  city  to  bear  part  of  expense 
of  strengthening  city  bridge  for  rail- 
road purposes,  see  Municipal  Corpora- 
tions, 237,  245. 

Liability  for  negligence  in  hospital  main- 
tained for  benefit  of  employees,  see 
Charities,  88-90;  Hospitals,  6,  7. 

Applicability  of  local  law  to  interstate  rail- 
way, see  Corporations,  412. 
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Regulation  of  interstate  business  of,  see 
Commerce,  II.  c;  Courts,  210-212. 

Municipal  regulation  of,  see  Municipal 
Corporations,  II.  c,  4,  b,  (2). 

Grant  by,  of  exclusive  right  to  use  box  cars 
for  advertising,  see  Conflict  of  Laws, 
11;  Corporations,  53. 

Delegation  of  power  to,  see  Constitutional 
Law,  74,  75. 

Delegation  of  power  as  to,  see  Constitu- 
tional Law,  122. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  II;  a,  3,  b. 

Due  process  in  allowing  right  of  action 
against,  see  Constitutional  Law,  II, 
b,  7,  b,  (1)    (b). 

Due  process  in  taxation  of,  see  Constitu- 
tional Law,  403. 

Right  of,  to  benefit  of  constitutional  guar- 
anty of  property  rights,  see  Constitu- 
tional Law,  362. 

Constitutionality  of  employer's  liability 
statute,  see  Constitutional  Law,  470- 
473. 

Forbidding  construction  or  remodeling  of 
schoolhouse  near,  see  Constitutional 
Law,  515. 

Constitutionality  of  statute  as  to  increase 
of  stock  by  railroad  corporation,  see 
Constitutional  Law,  793. 

Impairment  of  contract  obligations  of  rail- 
road company,  see  Constitutional 
Law,  793-795. 

Contract  to  pay  bonus  to  electric  railway, 
see  Contracts,  151,  357,  360;  Evi- 
dence, 1003. 

Agreement  that  certain  shareholders  of  rail- 
road company  shall  have  right  to  name 
majority  of  directors,  see  Contkacts, 
504. 

Matters  in  common  with  other  corporations, 
see  Corporations. 

Amendment  of  charter  of,  see  Corporations, 
44. 

Criminal  liability  of  railroad  company,  see 
Corporations,  125. 

Indictment  of  railway  company  for  allowing 
bridge  to  become  unsafe,  see  Corpora- 
tions, 125. 

When  railroad  company  is  doing  business 
within  state,  see  Corporations,  416. 

Condition  to  right  of  foreign  corporation  to 
acquire  and  operate  railroad  within 
state,  see  Corporations,  426,  428. 

Jurisdiction  of  action  against  railroad 
owned  and  operated  by  foreign  sover- 
eign, see  Courts,  13. 

Judicial  interpretation  of  charter  as  stare 
decisis,  see  Courts,  300. 

Existence  of  railroad  in  street  as  breach  Of 
covenant,  see  Covenants  and  Condi- 
tions, 63-66. 

Making  it  a  misdemeanor  to  buy  or  receive 
fittings  unlawfully  removed  from  rail- 
way tracks  or  cars,  see  Criminal  Law, 
13. 

Right  to  dower  in  land  purchased  by  rail- 
road for  gravel  pit,  see  Dower,  8. 

Consequential  injury  from  construction  and 
operation  of,  see  Eminent  Domain,  III. 
e,  2. 
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Condemnation  of  property  of,  see  Eminent 
Domain,  I.  c,  2. 

Question  for  jury  as  to  necessity  of  con- 
demning property  of,  see  Trial,  637. 

Taking  minority  stock  in,  under  eminent 
domain,  see  Eminent  Domain,  18. 

Measure  of  compensation  for  property  of, 
taken  under  power  of  eminent  domain, 
see   Damages,   540. 

Telephone  line  along  railroad,  right  of  way, 
see  Eminent  Domain,  42,  211,  212; 
Injunction,  381. 

In  street  as  a  taking,  see  Eminent  Do- 
main, 190-197. 

Taking  private  property  in  providing  for 
fire  lines  along  right  of  way,  see  Emi- 
nent Domain,  213. 

Abandonment  by,  of  appeal  in  eminent  do- 
main proceedings,  see  Appeal  and  Eb- 
BOR,   10. 

Damages  for  building  railroad  embankment 
in  street,  see  Damages,  564. 

Escheat  of  property  of,  see  Escheat,  8-11. 

Estoppel  of,  see  Estoppel,  81,  171,  235. 

Estoppel  to  complain  of  maintenance  of 
railroad  switch  in  street,  see  Estoppel, 
114. 

Estoppel  to  sue  on  implied  contract  to  pay 
for  land  taken  for  right  of  way,  see 
Estoppel,  146. 

Injunction  against  interference  with  use 
by,  of  water  of  pond,  see  Estoppel,  171. 

Judicial  notice  as  to,  see  Evidence,  32-38, 
52,  53. 

Presumption  as  to  authoiity  of  claim  agent, 
see  Evidence,  183. 

Presumption  and  burden  of  proof  as  to 
negligence,  see  Evidence,  392,  437. 

Subscription  to  stock  of  companies,  see  Evi- 
dence, 596. 

Admissibility  of  records  and  papers  of,  see 
Evidence,  821,  825-827. 

Evidence  to  show  color  blindness  of  em- 
ployee, see  Evidence,  2027. 

Admissibility  of  evidence  under  pleading  in 
action  against,  see  Evidence,  2455. 

Liability  for  false  imprisonment  by  special 
officer,  see  False  Imprisonment,  24,  3^5. 

Foreign,  garnishment  of,  see  Garnishment, 
8,  41. 

Effect  of  city's  permitting  use  of  street  by 
railroad  in  such  way  as  practically  to 
exclude  public,  to  cause  reversion  of 
street,  see  Highways,  402. 

Vacation  of  public  alley  for  benefit  of, 
see  Highways,  404. 

Injunction  as  to,  see  Injunction,  I.  1. 

Climbing  on  side  of  engine  approaching 
standpipe  as  voluntary  exposure  to  dan- 
ger, see  Insurance,  767. 

Joint  liability  for  injury  resulting  from 
elevation  of  track  over  street,  see 
Joint  Creditors  and  Debtors,  15,  16. 

Liability  of  landlord  for  injury  to  tenant's 
property  by  construction  of  railroad 
tunnel,  see  Landlord  and  Tenant,  157. 

Including  railroad  property  in  levee  dis- 
trict, see  Levees. 

Mandamus  to,  see  Mandamus,  74-77. 

Emploj'ees  of  generally,  see  Master  and 
Servant. 
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Liability  for  acts  of  servants,  see  Master 
AND  Servant,  III. 

Delegating  to  independent  contractor  duty 
to  maintain  gates,  see  Master  and 
Servant,  1003. 

Regulation  of  hours  of  labor  of  employees 
of,  see  Commerce,  47-54;  Constitu- 
tional Law,  720;  Master  and  Serv- 
ant, 90;  Statutes,  77. 

Regulating  time  of  payment  of  employees, 
see  Commerce,  55,  56;  Constitutional 
Law,  314,  487,  490;  Corporations,  44; 
Statutes,  31,  78. 

Exempting  wages  of  railroad  employees 
from  garnishment,  see  Constitutional 
Law,   183,  184. 

Change  of  fellow  servant  rule  as  to  rail- 
way employees,  see  Constitutional 
Law,  322-329;   Statutes,  134. 

Liability  under  Federal  employers'  liabil- 
ity act,  see  Master  and  Servant,  192- 
197. 

Mechanics'  liens  on,  see  Mechanics'  Liens, 
38-41,   74. 

Illegal  combination  of,  see  Monopoly  and 
Combinations,  II.  d. 

EflFect  of  foreclosing  mortgage  on,  to  ter- 
minate contract  for  employment  of 
servant,  see  Master  and  Servant,  97. 

Abatement  of  action  by  trustees  for  bond- 
holders to  foreclose  mortgage,  see 
Abatement  and  Revival,  24. 

Destruction  by  mob  of  railroad  car,  see 
Municipal  Corporations,  352,  471. 

Liability  for  injury  resulting  from  failure 
to   light   or   guard   retaining   wall,'  see 
Negligence,   104. 
*  Liability  for  unlighted  and  unguarded  ex- 
cavations, see  Negligence,  109. 

Liability  for  destruction  of  fire  engine,  see 
Negligence,  254. 

Creation  of  nuisance  by,  see  Damages,  502; 
Nuisances,  7,  30-32,  61,  62,  76,  93, 
97,  114-118,  123,  127,  132,  187,  191- 
194,   196,   197. 

Switch  yard  as  nuisance,  see  Trial,  644. 

Who  must  bring  action  against  railroad  for 
loss  of  insured  property  destroyed 
through  its  negligence,  see  Parties,  17. 

Who  may  maintain  action  against,  for  in- 
jury to  townsite  lots,  see  Parties,  20. 

Partition  of  railroad  right  of  way,  see  Par- 
tition, 11. 

Partnership  to  organise  and  operate,  see 
Partnership,  54. 

License  to  railroad  company  to  use  pat- 
ented air  brake,  see  Patents,  7. 

Validity  of  contract  as  to  location  of  sta- 
tion, see  Pleading,  654. 

Prohibition  against  criminal  prosecution  of, 
see  Prohibition,   1. 

Assessments  on,  for  local  improvements,  see 
Public  Improvements,  48-55,  78,  79. 

Railroad  and  other  public  service  commis- 
sions, see  Public  Service  Commission. 

Relief  associations  of,  see  Railroad  Relief 
Associations. 

Receivers  for,  see  Receivers. 

Locating  drains  across  right  of  way,  see 
Statutes,  298. 

Taxation  of,  see  Constitutional  Law,  75, 
403;  Taxes,  24,  25,  167. 
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Negligence  in  permitting  car  doors  to  swing 

unfastened,  see  Trial,  538. 
Liability  for  conversion,  see  Trover,  42. 
Withdrawal  of  water  by  railroad  company 

for  use  in  engines,  shops,  and  stations, 

see  Waters,  167,  168. 
Bequest  of  railroad  stock,  see  Wills,  415. 
Service  of  process  on  railroad  company,  see 

Writ  and  Proces.s,  II.  b. 
Question   whether   railroad    was   a   general 

commercial  road  or  a  logging  road  as 

one  for  jury,  see  Trial,  233. 

/.  In  general;  franchises;  leases,  rail- 
road aid;  consolidation. 

(See  also  6ame  heading  in  Digest  L.R.A. 
1-70.) 

Provision  for  reversion  in  deed  to  railroad 
company,  see  Covenants  and  Condi- 
tions,  13,  41,  42. 

Who  maj'  maintain  action  to  enforce  for- 
feiture  of   easement,   see   Parties,    19. 

Lease  or  sale. 

Liability  for  leased  roads,  see  infra,  8-13. 

Right  to  question  validity  of  lease,  see  Cor- 
porations, 99,  109. 

Lease  to  railroad  of  lands  granted  to  mu- 
nicipality for  street  purposes,  see  Cove- 
nants and  Conditions,  26,  87. 

Lease  for  grocery  business  of  land  con- 
demned by  railroad  company,  see  Emi- 
nent Domain,  52. 

Estoppel  to  deny  validity  of  lease,  see  Es- 
toppel, 223. 

Secondary  evidence  of  lease,  see  Evidence, 
700,  721. 

Liability  of  purchaser  of  railway  for  inju- 
ries inflicted  by  construction  of  road, 
see  Highways,  97. 

Service  of  process  on  lessee's  agent,  see 
Writ  and  Process,  43. 

See  also  Corporations,  275. 

1.  Charter  authority  to  a  railroad  com- 
pany to  "farm  out"  the  right  of  transporta- 
tion authorizes  a  lease  of  the  road.  Hill  v. 
Atlantic  &  N.  C.  R.  Co.  9:  606,  55  S.  E.  854, 
143  N.  C.  539. 

2.  That  a  lease  of  railroad  property  is 
by  its  terms  to  extend  beyond  the  life  of  the 
corporation  does  not  invalidate  it  so  long 
as  the  corporation  exists.  Hill  v.  Atlantic 
&  N.  C.  R.  Co.  9:  606,  55  S.  E.  854,  143  N. 
C.  539. 

3.  Market,  and  not  par,  value  is  to  be 
considered  in  determining  the  question  of 
compliance  with  a  provision  in  a  lease  of  a 
railroad  that  to  secure  its  performance  there 
shall  be  deposited  a  certain  sum  in  bonds  or 
other  marketable  securities.  Hill  v.  Atlan- 
tic &  N.  C.  R.  Co.  9:  606,  55  S.  E.  854,  143 
N.  C.  539. 

4.  Although  a  company  cannot  be  or- 
ganized, under  the  guise  of  a  railroad  com- 
pany, merely  to  buy,  sell,  or  lease  realty 
or  speculate  in  land,  it  may,  under  the  ex- 
press provisions  of  Ga.  Civ.  Code  1895,  § 
2179,  sell,  lease,  or  transfer  its  property 
and  franchises  to  or  consolidate  with  a 
connecting  line,  when  not  contrary   to  the 
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Constitution.     Bridwell    v.   Gate   City   Ter- 
minal Co.  lo:  909,  56  S.  E.  624,  127  Ga.  520. 

5.  The  rule  that  the  lessee  of  a  railroad 
is  not  liable  on  the  contracts  of  the  lessor, 
in  the  absence  of  a  stipulation  to  that  ef- 
fect, is  not  applicable  where  the  lessee  has 
taken  the  contract  by  assignment,  and  thus 
made  itself  primarily  liable  thereon.  Atlan- 
tic &  N.  C.  R.  Co.  V.  Atlantic  &  X.  C.  Co. 
23:  223,  61  S.  E.  185,  147  N.  C.  368. 

6.  A  contract  to  take  and  pay  for  wood 
to  be  cut  and  delivered  to  it  passes  by  a 
l^se  by  a  railroad  company  which  under- 
takes to  demise,  let,  hire,  farm  out,  and 
deliver  to  the  lessee  the  franchise  and  prop- 
erty of  the  lessor  for  a  term  of  years,  and 
which  expressly  includes  all  lands,  interest 
in  lands,  timber,  timber  rights,  and  con- 
tracts now  owned  by  the  lessor,  which  rights 
and  contracts  are  necessary  to  furnish  the 
fuel  used  in  the  locomotives  on  the  road. 
Atlantic  &  N.  C.  R.  Co.  v.  Atlantic  &  N.  C. 
Co.  23:  223,  61  S.  E.  185,  147  N.  C.  368. 

7.  A  domestic  railroad  company  can- 
not, by  conveying  its  property  to  a  foreign 
corporation  which  has  no  authority  to  own 
it,  relieve  itself  of  liability  to  persons  in- 
jured in  the  operation  of  the  road,  which 
the  state  imposes  upon  it  as  a  condition  to 
its  right  to  contruct  and  operate  the  road. 
Plunmier  v.  Chesapeake  &  0.  R.  Co. 
33:  362,  136  S.  W.  162,  143  Ky.  102. 

( Annotated ) 

Iiiabilities  for  leased  road. 

Joint  action  against  owner  of  track  and 
licensee  for  injury  to  passenger,  see  Ac- 
tion OB  Suit,  118. 

Liability  of  railroad  running  under  license 
over  track  of  other  company  for  injury 
to  passenger  at  station,  see  Carriers, 
603. 

Liability  for  injury  to  passenger  for  negli- 
gence of  other  company  using  track  as 
licensee,  see  Carriers,  210. 

Liability  of  carrier  agreeing  to  transport 
goods  to  destination  over  tracks  of 
other  company  which  it  uses  under 
license,  see  Carriers,  972 

Liability  of  carrier  for  discrimination  by 
lessee,  see  Carriers,  1071. 

Effect  of  compromise  of  cause  of  action  for 
injury  with  lessee  of  road,  see  Evi- 
dence, 1252. 

Evidence  on  question  of,  see  Evidence,  1252. 

Conclusiveness  of  decree  in  chancery  against 
lessor  and  lessee  railroad  as  to  lia- 
bility of  lessor  in  subsequent  action  at 
law,   see  Judgment,  86. 

Liability  of  railroad  running  under  license 
over  track  of  other  company  for  negli- 
gence, see  Master  and  Servant,  29,  33. 

Liability  of  lessor  for  death  of  employee 
through  lessee's  failure  to  light  rail- 
road vards,  see  Master  and  Servant, 
480. 

Liability  of  lessee  for  nuisance,  see  Nui- 
sances, 127. 

See  also  infra,  192. 

8.  Statutory    authority    to    a    railroad 

company  to  make  an  agreement  or  arrange- 
ment, not  inconsistent  with  law,  with  any 
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other  railroad  company,  will  not  relieve  a 
corporation  leasing  its  road  from  liability 
for  the  negligent  acts  of  the  lessee,  dinger 
v.  Chesapeake  &  0.  R.  Co.  15:  998,  109  S.  W. 
315,  128  Ky.  736. 

9.  A  railroad  company  is  not  bound  by 
declarations  on  a  time-table  put  out  by  its 
lessee,  where  it  is  not  shown  to  have  had 
any  knowledge  of  it,  or  to  have  authorized 
it  in  any  way.  Chicago,  B.  &  Q.  R.  Co.  v. 
Weber,  4:  272,  76  N.  E.  489,  219  111.  372. 

10.  A  railroad  company  which  is  operat- 
ing its  trains  over  the  tracks  of  another 
company,  under  a  license,  is  not  relieved 
from  liability  for  injury  to  a  stranger  due 
to  the  negligent  running  of  the  train  by  its 
conductor,  by  the  fact  that,  at  the  time,  an 
engine  belonging  to  the  other  company  in 
charge  of  its  engineer  was  attached  to 
the  train.  Hamble  v.  Atchison,  T.  &  S.  F. 
R.  Co.  22:  323,  164  Fed.  410,  92  C.  C.  A. 
147. 

11.  A  railroad  company  which  has  grant- 
ed to  a  lumber  company  the  privilege  of 
running  a  logging  train  on  its  roadway  ia 
liable  to  the  conductor  of  the  train,  who 
was  in  the  employ  of  the  lumb'^r  company, 
for  injuries  sustained  by  the  giving  way  of 
a  defective  bridge  which  caused  the  derail- 
ment of  the  train.  Hamilton  v.  Louisiana 
&  N.  W.  R.  Co.  6:  787,  41  So.  560,  117  La. 
243. 

12.  A  lumber  company  which  has  been 
granted  the  privilege  of  running  a  logging 
train  on  the  roadway  of  a  railroad  company 
is  not  liable  to  one  employed  by  it  as  con- 
ductor for  injuries  sustained  on  the  derail- 
ment of  the  train  occasioned  by  a  defective 
bridge,  of  which  it  had  10  knowledge  and 
over  which  it  had  no  supervision  or  control, 
where  the  cond  or  had  full  knowledge  of 
the  situation  when  he  accepted  the  employ- 
ment. Hamilton  v.  Louisiana  &  N.  W.  R. 
Co.  6:  787,  41  So.  560,  117  La.  243. 

(Annotated) 

13.  A  railroad  company  which  has 
leased  to  a  lumber  company  the  right  to 
use  its  tracks  only  for  logging  trains,  un- 
der the  superintendence  of  the  lessee,  can- 
not be  held  liable  for  the  death  of  one  who 
was  riding  on  a  logging  train  belonging  to 
the  lumber  company.  Johnson  v.  Louisi- 
ana R.  &  Nav.  Co.  36:  887,  56  So.  301,  129 
La.  332.  (Annotated) 
Railroad  aid. 

Recovery  of  public  money  wrongfully  ap- 
propriated to  aid,  see  Assumpsit,   65. 

Effect  of  purchase  by  bank  of  railroad-aid 
bonds,  and  placing  amount  of  bid  to 
credit  of  railroad  company,  see  Banks, 
58. 

Railroad  aid  bonds  generally,  see  Bonds. 
80-83,  103,  104. 

Suit  to  recover  money  wrongfully  appropri- 
ated in  aid  of,  see  Equity,  40. 

Presumption  as  to  validity  of  railroad-aid 
bonds,  see  Evidence,  540,  541. 

Parol  evidence  of  representations  contempo- 
raneous with  execution  of  note  to  aid 
in  construction  of  railroad,  see  Evi- 
dence, 989. 
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Grants  of  public  land  to,  see  Public  Lands, 

8-10. 
Who  may  enforce  lien  of  railroad  aid  bond, 

see  Taxes,  266. 
Conaolidation. 

Estoppel  to  attack,  see  Estoppex,  150. 
See  also  supra,  4;   Cobporations,  II. 

14.  Authority  of  a  railroad  company  to 
consolidate  with  another  for  the  purpose 
of  forming  a  through  line  across  the  state 
may  be  found  in  the  provisions  of  the  stat- 
ute authorizing  the  latter  company  to  form 
a  consolidation  with  others,  and  need  not  of 
necessity  be  inserted  in  its  own  charter,  or 
a  statute  passed  with  special  reference  to 
it.  Spencer  v.  Seaboard  Air  Line  R.  Ck). 
i:  604,  49  S.  E.  96,  137  N.  C.  107. 

15.  In  determining  whether  or  not  a 
particular  railroad  company  has  been  em- 
powered to  consolidate  with  others,  the  ex- 
pressed purpose  of  the  legislature  to  create 
a  through  line  across  the  state,  and  to  con- 
nect with  roads  in  other  states,  is  to  be 
taken  into  consideration.  Spencer  v.  Sea- 
board Air  Line  R.  Co.  i :  604,  49  S.  E.  96, 
137  N.  C.  107. 

16.  The  naming  of  one  railroad  corpora- 
tion with  which  another  is  empowered  by 
statute  to  consolidate  does  not  preclude 
a  consolidation  with  others,  where  the  stat- 
ute continues,  "and  any  transportation  com- 
pany now  or  hereafter  incorporated  by  the 
laws  of  the  United  States  or  any  of  the 
states  thereof."  Spencer  v.  Seaboard  Air 
Line  R.  Co.  i:  604,  49  S.  E.  96,  137  N.  C. 
107. 

Lateral  brandies  and  spnr  tracks. 

Agreement  to  maintain  spur  track,  see  Con- 
tracts, 369,  510. 

Operation  of  spur  track  or  lateral  road  by 
corporation  chartered  to  operate  quarry, 
see  Cobporations,  51. 

Contract  by  landlord  to  secure  extension  of 
railroad  track  to  leased  building,  see 
Landlord  and  Tenant,  19. 

17.  -The  fixing  of  the  only  seaport  of  im- 
portance in  the  state  as  one  terminus  of  a 
railroad  does  not  indicate  an  intent  on  the 
part  of  the  legislature  to  develop  the  trade 
of  that  port  so  as  to  require  a  construction 
of  a  provision  in  the  charter  permitting  lat- 
eral branches  to  mean  that  no  branch  shall 
be  considered  a  lateral  unless  it  is  a  feeder 
to  such  seaport.  Baltimore  &  0.  R.  Co.  v. 
Waters,  12:  326,  66  Atl.  685,  105  Md.  390. 

18.  A  branch  of  a  railroad  designed  to 
carry  through  traffic  around  the  terminal 
mentioned  in  its  charter,  and  form  connec- 
tions with  railroads  running  in  other  direc- 
tions, thereby  relieving  the  congestion  of 
traffic  within  the  terminal  city,  may  be  con- 
structed under  charter  authority  to  con- 
struct laterals.  Baltimore  &  0.  R.  Co.  v. 
Waters,  12:  326,  66  Atl.  685,  105  Md.  396. 

(Annotated) 

19.  The  charter  authority  of  a  railroad 
to  build  laterals  cannot  be  interfered  with 
by  subsequent  legislation  excluding  rail- 
roads from  a  specified  territory,  where  such 
exclusion  is  not  required  by  public  neces- 
sity. Baltimore  &  0.  R.  Co.  v.  Waters,  12: 
326,  66  Atl.  685,  105  Md.  396. 
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'Wareliouse  on  right  of  ■way. 

Efi'ect    of    statute    permitting    construction 

of  elevators  upon  right  of  way  of,  on 

ordinance   establishing   fire   limits,   see 

Buildings,  22. 
Validity  of  agreement  by  lessee  of  purchaser 

of  right  of  way  to  assume  all  risk  of 

fire,  see  Contracts,  498. 
Power    of    railroad    company    to    own    and 

operate   warehouse,   see   Corporations, 

52. 

20.  The  owner  of  the  fee  cannot  com- 
plain of  the  letting  by  a  railroad  company 
having  an  easement  over  his  property  for 
a  right  of  way  of  space  out  of  it  for  a 
warehouse  to  a  manufacturer,  the  princi- 
pal part  of  whose  product  is  shipped  over 
the  railroad,  the  warehouse  being  desired 
to  facilitate  shipments,  although  all  arti- 
cles placed  in  the  warehouse  are  not  shipped 
over  the  railroad.  Anderson  v.  Interstate 
Mfg.  Co.  36:  512,  132  N.  W.  812,  152  Iowa, 
455.  ( Annotated ) 

21.  A  provision  in  a  lease  by  a  railroad 
company  of  a  parcel  of  land  for  a  ware- 
house, placing  the  risk  of  fire  upon  the 
lessee  applies  to  all  injuries  caused  by  fire 
to  the  warehouse  and  contents,  althoiigh 
the  lessor  wrongfully  trespasses  upon  the 
leased  premises  to  remove  weeds  therefrom 
by  the  use  of  fire,  which,  through  its  negli- 
gence, spreads  to  the  building.  Checkley  v. 
Illinois  C.  R.  Co.  44:  1127,  100  N.  E.  942, 
257   111.  491. 

Hotels   and    eating    stations. 

Power  to  guarantee  dividends,  on  bonds  for 
constructing  summer  hotel,  see  Corpo- 
rations, 61. 

Escheat  of  property  used  for  erection  of 
hotel,  see  Escheat,  8. 

//.  Construction  and  operation. 

a.  In  general;  change  of  gauge  or 
route. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Duty  to  run  trains  and  to  stop  at  station, 
see  Carriers,  IV.  d. 

Discrimination  between  hacks,  carriage*, 
etc.,  see  Carriers,  1007-1013. 

Requiring  railroad  to  pay  for  consequential 
injuries  to  property,  see  Constitu- 
tional Law,  400. 

Agreement  to  maintain  siding  for  private 
use,  see  Contracts,  369,  510. 

Agreement  to  maintain  depot  and  stop 
trains,  see  Contracts,  369,  507-509, 
628;  Pleading,  195. 

Agreement  to  maintain  spur  track  and  de- 
pot, see  Injunction,  59;  Specific  Per- 
formance, 65,  66,  68. 

Rights  under  invalid  contract  for  building 
of  road,  see  Contracts,  582. 

Validity  of  partnership  agreement  for  con- 
struction of,  see  Appeal  and  Error, 
720;   Contracts,  505. 

Validity  of  contract  made  to  influence  lo- 
cation of,  see  Contracts,  506,  507. 
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Agreement,  to  secure  extension  of  track, 
to  furnish  building  with  shipping  fa- 
cilities, see  Contracts,  514. 

Construction  of  charter  authority  to  con- 
struct road  across  river  above  or  near 
town,  see  Corpoeations,  33, 

Power  of  president  to  fix  route  and  pro- 
cged  with  condemnation  proceedings 
without  approval  of  board  of  directors, 
see  Corporations,  139. 

Covenants  by,  to  leave  cars  at  private  sid- 
ing, see  Covenants  and  Conditions, 
129. 

Covenant  running  with  the  land,  see  Cove- 
nants AND  Conditions,   129-131. 

Measure  of  damages  for  construction  of,  see 
Damages,  III.  1,  4,  a. 

Setting  off  special  benefits  against  dam- 
Ages,  see  Damages,  580-585,  587. 

Right  of  abutting  owner  to  compensation, 
see  Eminent  Domain,  III.  b. 

Right  to  damages  for  consequential  inju- 
ries resulting  from  construction  and 
operation  of,  see  Eminent  Domain,  III. 
e,  2. 

Interference  wtih  light,  air,  and  prospect 
by  elevation  of  track,  see  Eminent  Do- 
main, 192. 

Increase  of  traffic  on  railroad  on  highway 
as  new  burden,  see  Eminent  Domain, 
310. 

Retention  of  jurisdiction  in  suit  to  enjoin 
interference  with  enjoyment  of  right 
of  way,  see  Equity,  109. 

Judicial  notice  of  route  of,  see  Evidence, 
33. 

Admissibility  of  evidence  to  show  abroga- 
tion of  rule  as  to  stopping  of  trains, 
see  Evidence,  1807,  1865. 

Liability  for  injury  on  highway  because  of 
defect  due  to  change  made  by  com- 
pany, see  Evidence,  1871. 

Evidence  as  to  injury  to  adjoining  prop- 
erty by,  see  Evidence,  1882. 

Sufficiency  of  evidence  to  show  demand  on 
railroad  for  siding  facilities,  see  Evi- 
dence, 2309. 

Use  and  obstruction  of  highway  by,  see 
Highways,  11.  d. 

Covenant  to  run  trains  to  and  from  track 
of  covenantee,  see  Injunction,  24. 

Injunction  against  storage  of  cars  in  street, 
see  Injunction,  384. 

Liability  for  removal  of  lateral  support  to 
adjoining  property  in  constructing,  see 
Lateral  Support,  4. 

Injunction  against  operation  of,  in  street, 
see  Limitation  of  Actions,  68,  69. 

Rimning  of  limitations  against  action  for 
injuries  by  operation  of  railroad  in 
street,  see  Limitation  of  Actions,  96. 
*  When  right  of  action  for  erection  of  water 
tanks  upon  right  of  way  to  injury  of 
abutting  property  arises,  see  Limita- 
tion of  Actions,  197. 

Building  and  operation  of  road  as  nuisance, 

see  Nuisances,   7,   30-32,   61,    62,   76, 

93,  97,  114-118,  123,  127,  132,  187,  191- 

194,  196,  197. 
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Liability  of  railroad  company  agreeing  to 
keep  street  in  repair,  to  third  person 
injured  by  lack  of  repair,  see  Parties, 
97. 

Question  for  court  as  to  reasonableness  of 
requiring  railroad  company  to  run 
trains  over  abandoned  route,  see 
Pleading,  641. 

Surety  undertaking  to  see  that  damages  re- 
sulting from  construction  of,  are  paid, 
see  Principal  and  Surety,  36. 

Release  by  property  owners  of  damages  for 
construction  of  track  in  street,  see  Re- 
lease,  8. 

Title  of  statute  authorizing  change  of  grade 
or  location  of  road,  see  Statutes,  93. 

Statute  giving  right  to  resort  to  courts 
in  case  of  discontinuance  of  operation 
of,  see  Statutes,' 300,  301. 

22.  The  ownership  of  property  by  a  rail- 
road company  at  the  point  where  it  seeks 
to  establish  its  terminus  is  not  necessary. 
Central  R.  Co.  v.  Union  Springs  &  N.  R.  Co. 
2:  144,  39  So.  473,  144  Ala.  639. 

23.  Statutory  authority  to  condemn  land 
for  machine  and  repair  shops  and  other 
structures  necessary  for  railroad  terminals 
gives  a  railroad  company  no  power  to  act 
arbitrarily  and  without  regard  to  injury 
which  may  be  inflicted  on  others.  Rainey 
V.  Red  River,  T.  &  S.  R.  Co.  3:  590,  89  S. 
W.  768,  99  Tex.  276. 

24.  The  provision  of  Ga.  Civ.  Code  of 
1895,  §  2176,  that  railroad  lines  between  the 
same  points  shall  be  constructed  at  least 
10  miles  from  each  other  except  within  10 
miles  of  either  terminus  is  inapplicable  to 
a  proposed  road  but  3  miles  in  length.  Brid- 
well  V.  Gate  City  Terminal  Co.  10:  gog,  56 
S.  E.  624,  127  Ga.  520. 

25.  Personal  discomfort  to  neighboring 
property  owners  because  of  the  location  and 
operation,  without  negligence,  of  railroad 
tracks,  depots,  and  side  tracks,  under  leg- 
islative authority,  gives  them  no  right  of 
action  against  the  railroad  company.  St. 
Louis,  S.  F.  &  T.  R.  Co.  v.  Shaw,  6:  245? 
92  S.  W.  30,  99  Tex.  559. 
Requiring  railroad  to   operate  xrare- 

liouse. 

26.  A  railroad  company  which  has  no 
power  to  operate  a  public  warehouse  cannot 
be  required  to  do  so  on  the  theory  that  it 
might  lease  the  building  to  one  who  would 
agree  to  operate  it  as  such,  since  the  decree 
would  make  it  responsible  for  the  acts  of 
the  lessee.  People  ex  rel.  Healy  v.  Illinois 
C.  R.  Co.  16:  604,  84  N.  E.  368,  233  111.  378. 

27.  Maintenance,  by  a  railroad  company, 
of  a  grain  elevator  as  a  public  warehouse 
to  meet  the  convenience  of  a  trading  ex- 
change for  a  long  series  of  years,  does  not 
impress  it  with  a  public  use  which  will  pre- 
vent its  discontinuance.  People  ex  rel.  Hea- 
ly v.  Illinois  C.  R.  Co.  16:604,  84  N.  E.  368, 
233  111.  378. 

Acquisition  of  land. 

Acquisition,  by  adverse  possession,  of  title 
to  land  which  railway  company  may 
not  lawfully  dispose  of,  see  Adverse 
Possession,  42. 
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Adverse  possession  of  depot  grounds,  see 
Adverse  Possession,  48. 

Implied  agreement  to  pay  for  land  taken 
for  right  of  way,  see  Contracts,  16. 

Power  of  company  in  purchasing  right  of 
way  to  bind  itself  by  condition,  see 
Corporations,  62. 

Grant  of  right  of  way  on  condition  that 
line  is  completed  within  certain  time, 
see  Covenants  and  Conditions,  7. 

Conveyance  to,  in  consideration  of  agree- 
ment to  erect  and  maintain  depot  on 
land  conveyed,  see  Covenants  and  Con- 
ditions, 8. 

Sufficiency  of  description  in  deed,  see 
Deeds,  34,  37. 

Perpetual  easement  for  railroad  right  of 
way  over  land  as  an  encumbrance,  see 
Deeds,  42. 

Estoppel  to  enforce  condition  attached  to 
grant  for  right  of  way,  see  Estoppel, 
145. 

Evidence  to  show  consideration  for  land 
deeded  to  railroad  company,  see  Evi- 
dence, 805,  811. 

Condemnation  of  land,  see  Appeal  and 
Error,   1142;   Eminent  Domain. 

Rights  acquired  in  eminent  domain  proceed- 
ings,  see  Eminent   Domain,   116-120. 

Damages  in  condemnation  cases,  see  Con- 
stitutional Law,  560;  Damages,  III. 
1. 

Damages  for  injury  to  land  by  wrongful 
construction  of  railway  thereon;  see 
Trial,  996. 

Conveyance  by  husband  of  right  of  way 
for,  over  homestead,  see  Homestead, 
43,  44. 

Injunction  to  restrain  condemnation  of 
land  for,  see  Injunction,  295. 

Specific   performance   of    provision   in   deed 

,  for  right  of  way  across  tracks,  see 
SPECif\sc  Performance,  34. 

28.  Where  an  easement  only  is  conveyed 
by  a  grant  of  right  of  way,  the  insertion  in 
a  right  of  way  deed  of  a  provision  permit- 
ting the  grantee  to  take  and  use  all  tim- 
ber, earth,  stone,  and  mineral  that  may  be 
found  within  the  right  of  way,  does  not  in- 
clude the  right  to  take  oil  found  there. 
Right  of  Way  Oil  Co.  v.  Gladys  City  Oil, 
Gas,  &  Mfg.  Co.  51:  268,  157  S.  W.  737,  — 
Tex.  — . 

Motive   poorer. 

Effect  on,  of  decree  enjoining  interference 
with  construction  of  road,  see  Judg- 
ment, 152. 

29.  Electricity  may  be  used  as  a  motive 
power  by  a  railroad  company  incorporated 
to  conctruct,  maintain,  and  operate  a  rail- 
road, whose  charter  is  silent  on  the  subject 
of  motive  power,  although  at  the  time  of 
the  passage  of  the  statute  providing  for 
the  incorporation  electricity  was  unknown 
as  a  motive  power.  Howley  v.  Central  Val- 
ley R.  Co.  2:  138, '62  Atl.   109,  213  Pa.  36. 

(Annotated) 

b.  Crossings;  track  connections. 

(See  also  same  heading  in  Digest  LJt.A. 

1-70.) 
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)  Crossing  by  drainage  ditck. 

'  30.  A  railroad  company  is  bound  at  its 
own  expense  to  construct  bridges  over  pub- 
lic drainage  ditches  which  are  laid  across 
its  right  of  way,  whether  they  follow  the 
line  of  natural  water  courses  or  not,  since 
an  incident  of  its  right  to  construct  and 
maintain  its  road  is  the  duty  to  make  it 
conform  to  such  public  easements  as  drain- 
age ditches.  Chicago,  B.  &  Q.  R.  Co.  v. 
Board  of  Supervisors,  31:  11 17,  182  Fed. 
291,   104   C.   C.  A.   573.  (Annotated) 

Crossing  by  jxratervra.y. 
Condemning   rigiit   of   way    across   railroad 
tracks  for  waterway,  see  Damages,  516. 

31.  A  waterway  with  walks  on  each 
side,  duly  established  by  public  authority 
for  public  use,  connecting  navigable  lakes 
and  public  grounds  in  a  city  park  system, 
is  not  distinguishable  either  bj'  the  fact 
that  it  is  artificial,  or  by  the  fact  that  it 
is  in  part  a  waterway,  from  a  natural 
waterway  or  from  a  landway,  in  so  far  as 
concerns  the  duty  of  a  railway  company 
whose  right  of  way  is  crossed  thereby  to 
construct  an  overhead  bridge  for  the  pur- 
pose of  carrying  its  tracks  over  the  way. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Minneapolis, 
51:236,  133  N.  W.  169,  115  Minn.  460. 
Crossing  by  other  railroad. 
Matters  as  to  connecting  carriers,  see  Car- 
riers, II.  q. 

Compulsory  connection  and  interchange  of 

business,  see  Carriers,  IV.  b. 
Crossing  of  steam  road  by  street  rail- 

Mandamus  to  compel  street  railway  com- 
pany to  construct  subway  for  tracks 
beneath  railroad  tracks,  see  Manda- 
mus, 110. 

Review  by  court  of  orders  of  railroad  com- 
mission as  to  crossing  of  tracks  by 
street  car  lines,  see  Public  Service 
Commission,  10. 

32.  The  legislature,  having  paramount 
authority  over  public  'streets,  may,  either 
directly  or  through  a  body  to  which  it  has 
delegated  the  power,  authorize  and  require 
a  street  car  company,  which,  by  ordinance, 
has  been  granted  a  right  to  operate  only  a 
surface  road,  to  construct  a  subway  beneath 
the  tracks  of  a  railroad.  State  ex  rel.  Daw- 
son V.  Parsons  Street  R.  &  E.  Co.  28:  1082, 
105  Pac.  704,  81  Kan.  430. 

33.  LTnder  a  statute  empowering  the 
board  of  railroad  commissioners  to  deter- 
mine whether  there  is  a  necessity  for  the 
crossing  of  a  railroad  track  by  a  street  car 
line,  "and,  if  so,  the  place  thereof,  whether 
it  shall  be  over  or  under  the  existing  rail- 
road, or  at  grade,  and  in  other  respects  the 
manner  of  such  crossing,"  the  board  can 
authorize  a  street  railway  company  to  con- 
struct a  subway  in  the  street  of  a  city  be- 
neath the  tracks  of  a  railroad  company,  in 
accordance  with  whatever  regulations  it 
may  see  fit  to  impose,  so  that  they  have 
relation  to  the  safe  operation  of  both  roads 
and  are  not  unreasonable.  State  ex  rel. 
Dawson  v.  Parsons  Street  R.  &  E.  Co.  28: 
1082,  105  Pac.  704,  81  Kan.  430. 
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34.  A  street  raihvay  company  which  is 
operating  a  continuous  line  across  a  city, 
except  for  a  break  caused  by  a  number  of 
railroad  tracks,  may  be  regarded  as  in  ef- 
fect operating  its  line  across  the  railroad  by 
means  of  a  transfer,  and  may,  therefore,  be 
required  to  change  its  mode  of  crossing  by 
the  construction  of  a  subway.  State  ex  rel. 
Dawson  v.  Parsons  Street  R.  &  E.  Co.  28: 
1082,  105  Pac.  704,  81  Kan.  430. 
Crossing    of    steam    road    by    electric 

interurban  road. 

Injunction  against  crossing  by  interurban 
road  of  track  of  steam  road,  see  Appeal 
AND  Erroe,  721;  Pleading,  653. 

Sufficiency  of  title  of  statute  giving  right 
to  interurban  electric  railroad  to  cross 
steam  railroad,  see  Statutes,  109. 

35.  The  owners  of  a  steam  railroad  are 
not  entitled  to  compensation  for  the  cross- 
ing of  its  track  at  a  public-highway  inter- 
section by  an  electric  interurban  road  built 
upon  the  highway  with  the  consent  of  the 
board  of  commissioners  of  the  county;  nor 
can  such  crossing  be  enjoined  until  compen- 
sation therefor  shall  have  been  assessed  and 
paid  or  tendered.  South  East  &  St.  L.  R.  Co. 
V.  Evansville  &  Mt.  V.  Electric  R.  Co.  13: 
916,  82  N.  E.  765,  169  Ind.  339.  (Annotated) 
Higbviray  crossings. 

Requiring  lights  at,  see  Commerce,  64 ;  Con- 
stitutional Law,  110,  586;  Courts, 
165;  Municipal  Corporations,  117- 
125;  Statutes,  177. 

Requiring  companies  to  pay  for  safety  de- 
vices,   see   Constitutional   Law,   207. 

Requiring  safety  gates  at,  see  Municipal 
Corporations,  114,  115. 

Police  power  as  to,  see  Constitutional 
Law,   647,   648. 

Review  by  court  of  question  of  necessity 
of,  see  Courts,  143. 

Measure  of  damages  for,  see  Damages,  565- 
570. 

Requiring  railroad  company  to  construct 
bridge  over  public  waterway  laid  across 
its  right  of  way,  see  Eminent  Do- 
main, 208. 

Crossing  railroad  as  a  taking  of  property, 
see  Eminent  Domain,  HI.  b,  4. 

Right  to  compensation  for  extension  of 
street  across,  see  Eminent  Domain, 
219. 

Evidence  in  proceedings  to  condemn  right 
of  way  for  street,  see  Evidence,  748, 
2034. 

Liability  for  injury  due  to  defective  con- 
dition of,  see  Highways,  IV.  b,  5, 

Change  of  grade  in  street  to  carry  it  over 
crossing,  see  Highways,  140. 

Liability  for  injury  due  to  defective  con- 
dition,  see  Judgment,   200,  201. 

Municipal  ordinance  requiring  flagman  at 
street  crossing,  see  Municipal  Corpo- 
rations, 71. 

Right  to  require  railroad  elevating  tracks 
over  street  crossing  to  maintain  pave- 
ment in  repair,  see  Municipal  Corpo- 
rations, 126. 
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Agreement  by  city  with  railroad  to  con- 
struct and  maintain  all  crossings  made 
necessary  by  new  streets,  see  Munic- 
ipal Corporations,  236. 

Liability  of  receivers  in  possession  of,  to 
indictment  for  obstructing  crossing, 
see  Receivers,  31. 

Question  for  jury  as  to  whether  defect  in 
crossing  was  cause  of  injury,  see  Trial, 
170. 

Question  for  jury  as  to  negligence  of  rail- 
road as  to  condition  of  crossing,  see 
Trial,  434,  435. 

Question  for  jury  as  to  whether  highway 
will  interfere  with  operation  of  road, 
see  Trial,  634. 

See  also  supra,  31;  infra,  126. 

36.  The  rule  that  a  railway  company  ' 
may  be  required  to  erect  and  maintain  a 
bridge  to  carry  its  tracks  over  a  street 
crossing  extends  to  all  cases  where  the  pub- 
lic safety,  convenience,  or  welfare  requires 
such  bridge.     Chicago,  M.  &  St.  P.  R.   Co. 

V.  Minneapolis,  51:  236,  133  N.  W.  169,  115 
Minn.   460. 

37.  The  opening,  across  a  railroad  track, 
of  a  street  already  in  existence  as  far  as 
that  point,  so  as  to  connect  it  with  an 
opened  street  parallel  with  the  tracks,  will 
be  regarded  as  for  the  benefit  of  the  public, 
although  an  individual  may  be  specially 
benefited  thereby.  Louisville  &  N.  R.  Co.  v. 
Louisville,  24:  1213,  114  S.  W.  743,  131  Ky. 
108. 

38.  A  municipal  corporation,  in  opening 
a  street  across  a  railroad  track,  must  con- 
form the  grade  of  the  street  to  the  tracks, 
so  as  to  render  the  crossing  safe.  Louis- 
ville &  N.  R.  Co.  V.  Louisville,  24:  1213,  114 
S.  W.  743,  131  Ky.  108. 

39.  A  railroad  company  is  not  entitled  to 
damages  for  the  construction  of  a  highway 
across  its  tracks,  where  the  use  of  the  prop- 
erty as  a  highway  and  as  a  right  of  way 
is  possible,  and  the  two  uses  do  not  con- 
flict. New  York,  C.  &  St.  L.  R.  Co.  v. 
Rhodes,  24:  1225,  86  N.  E.  840,  171  Ind.  521. 

40.  A  railroad  company  which  accepts 
its  franchise  subject  to  the  statutory  duty 
of  constructing  and  keeping  in  condition  all 
highway  crossings  is  not  entitled  to  dam- 
ages for  the  laying  out  of  a  highway  across 
its  tracks,  because  of  interruption  and  in- 
convenience in  the  operation  of  its  trains, 
nor  for  increased  expenses  and  risk  of  ' 
operating  the  road.  New  York,  C.  &  St. 
L.  R.  Co.  V.  Rhodes,  24:  1225,  86  N.  E.  840, 
171   Ind.   521.  (Annotated) 

41.  A  municipality  which  lays  out  a 
street  across  a  railroad  right  of  way  is  vest- 
ed with  power  to  open  the  street  at  grade  or 
by  an  overhead  crossing,  as  propriety,  neces- 
sity, and  public  safety  require.  State  ex 
rel.  Minneapolis  v.  St.  Paul,  M.  &  M.  R.  Co.  ^ 
28:  298,  108  N.  W.  261,  98  Minn.  380. 

42.  A  highway  bridge  over  a  railroad  • 
track,  when  necessary  to  make  the  crossing 
safe  for  public  use,  is  a  "safety  device," 
within  the  meaning  of  a  rule  requiring  rail- 
roads to  construct  and  maintain  at  cross- 
ings all  such  safety  devices  as  are  reason- 
ably  necessary    for    the    protection   of   the 
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traveling  public.  State  e.x  rel.  Minneapolis 
V.  St.  Paul,  M.  &  M.  R,  Co.  28:  298,  108  N. 
VV.  261,  98  Minn.  380. 

43.  A  provision  in  a  railroad  company's 
charter  that  the  company  may  construct  its 
railroad  along  or  over  any  highway,  if  that 
be  necessary,  but  that  the  highways  so 
crossed  shall  be  put  in  such  condition  as  not 
to  impair  or  interfere  with  its  free  and 
proper  use,  applies  to  streets  and  highways 
laid  out  over  the  railroad  after  its  con- 
struction. State  ex  rel.  Minneapolis  v. 
St.  Paul,  M.  &  M.  R.  Ck).  28:  298,  108  N.  W. 
261,  98  Minn.  380. 

44.  A  railroad  company  receives  its 
charter  and  franchise  subject  to  the  im- 
plied right  of  the  state  to  establish  and 
open  such  streets  and  highways  over  and 
across  its  right  of  way  as  public  convenience 
and  necessity  may  require;  and  that  right 
on  the  part  of  the  state  attaches,  by  im- 
plication of  law,  to  the  franchise  of  the 
railroad  company,  and  imposes  upon  it  an 
obligation  to  construct  and  maintain  at  its 
own  expense  such  suitable  crossings  at  new 
streets  and  highways  to  the  same  extent  as 
required  by  the  rules  of  the  common  law  at 
streets  and  highways  in  existence  when  the 
railroad  was  constructed.  State  ex  rel. 
Minneapolis  v.  St.  Paul,  M.  &  M.  R.  Co. 
28:  298,  108  N.  W.  261,  98  Minn.  380. 
Abolition  of  grade  crassiugs. 
Taking  of  property  in,  see  Eminent  Do- 
main, 200. 

Abutting  owner's  right  to  compensation  on 
changing  crossing,  see  Eaiinent  Do- 
main, 231. 

Estoppel  to  require,  see  Estoppel,  2. 

Liability  to  abutting  owner  for  injury  from 
vacation  of  portion  of  highway  in  abol- 
ishing grade  crossing,  see  Highways, 
406. 

Depressing  tracks  on  public  street  for  pur- 
pose of,  see  Pleading,  401. 

Private   crossing. 

Injury  at,  see  infra,  141. 

Easements  of  way  across  track,  see  Ease- 
ments, 6,  17,  18,  63,  89,  90. 

45.  The  courts  will  not  uphold  a  right  to 
a  private  grade  crossing  over  a  railroad 
track  when  it  is  involved  in  doubt.  Mc- 
Kinney  v.  Pennsylvania  R.  Co.  ai:  1002,  70 
Atl.  946,  222. Pa.  48. 

Cattle  guards. 

See  infra,  187,  188. 

Crossing  by  telegraph  and   telephone 

lines. 
Sufficiency   of   evidence   to   show   malice   of 

servant  in  cutting  wires,  see  Evidence, 

2096. 

46.  In  determining  the  respective  rights 
of  a  telephone  company  and  a  railroad  com- 
pany at  a  place  where  the  telephone  wires 
on  a  public  highway  cross  the  railroad  right 
of  way,  the  rights  of  the  public,  as  well  as 
property  rights,  should  be  considered.  Alt 
V.  State,  35:  1212,  129  N.  W.  432,  88  Neb. 
259. 

47.  Where  a  telephone  company  con- 
structs its  lines  along  a  public  highway  in 
a  proper  manner,  under  the  terms  of  the 
Digest  1-52  I<.B.A.(N.S.) 


legislative  grant,  and  uses  them  in  the 
public  service,  a  railroad  company  has  no 
authority,  either  by  itself  or  by  an  em- 
ployee, to  treat  the  wires  at  a  railroad 
crossing  as  a  nuisance  and  cut  them  down, 
if  they  do  not  in  any  way  endanger  rail- 
road employees,  or  interfere  with  the  mov- 
ing of  trains  or  with  the  railroad  right  of 
way.  Alt  V.  State,  35:  1212,  129  N.  W.  432, 
88  Neb.  259.  (Annotated) 

c.    Fences. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Liability  of  railroad  company  for  damages 
by  trespassing  animals  entering  upon 
right  of  way  through  gap  in  fence  and 
wandering  to  adjoining  property,  see 
Animals,  26. 

Discrimination  in  statute  as  to  fences,  see 
Constitutional  Law,  208. 

Statute  imposing  double  liability  for  stock 
killed  where  track  is  not  fenced,  see 
Constitutional  Law,  577. 

Duty  of  railroad  to  fence  track,  see  Courts, 
318. 

Assault  on  landowner  by  servant  of  rail- 
road sent  to  erect  fence  on  property,  see 
Judgment,  156. 

Trespass  by  railroad  company  in  placing 
snow  fence  on  abutting  property,  see 
Master  and  Servant,  886,  966;  967. 

Reasonableness  of  ordinances  as  to  fence, 
see  Municipal  Corporations,  116. 

Liability  of  lessee  for  injury  to  stock  by 
barbed-wire  fence  along  track,  see  Nui- 
sances, 127. 

See  also  infra,  115,  184-186. 

48.  The  obligation  to  maintain  right-of- 
way  fences,  imposed  by  statute  upon  rail- 
road companies,  is  absolute,  but  when  once 
complied  with  they  are  thereafter  bound  to 
exercise  only  reasonable  care  in  maintaii;- 
ing  the  fences.  Coe  v.  Northern  P.  R.  Co. 
11:228,  111  N.  W.  651,  101  Minn.  12. 

(Annotated) 

49.  The  depot  grounds  of  a  railway  com- 
pany within  the  meaning  of  the  fence  laws 
are  the  place  where  passengers  get  on  and 
oflF  the  trains,  and  where  freight  is  loaded 
and  unloaded,  and  include  all  grounds  rea- 
sonably necessary  and  convenient  for  that 
purpose,  together  with  the  necessary  tracks, 
switches,  and  turnouts  thereon  or  adjacent 
thereto  for  handling  and  making  up  trains, 
storage  of  cars,  and  the  like,  and  so  much 
of  the  main  track  outside  the  switches  as  is 
requisite  for  the  proper  handling  of  trains 
at  the  station.  Wilmot  v.  Oregon  R.  &  Nav. 
Co.  7:  202,  87  Pac.  528,  48  Or.  494. 

(Annotated) 

50.  The  appropriation,  survey,  and  set- 
ting apart  of  land  by  a  railroad  company  for 
depot  purposes  afford  strong,  if  not  conclu- 
sive, evidence  that  its  bpundaries  and  extent 
are  such  as,  and  no  more  than,  are  necessary 
and  proper;  and  the  limits  shouLI  not  be 
curtailed  or  extended  by  the  court  or  jury 
unless  in  a  very  clear  case.     Wilmot  v.  Ore- 
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gon  R.  &  Nav.  Co.  7:  202,  87  Pac.  528,  48 
Or.  494.  I 

51.  A  penalty  for  failure  to  keep  a 
fence  in  order,  as  well  as  for  failure  to 
construct  it,  is  imposed  by  a  statute  re- 
quiring the  construction  of  the  fence  and 
its  repair,  and  providing  that  failure  or 
neglect  to  comply  with  the  provisions  and 
requirements  of  the  act  shall  subject  the 
railroad  company  upon  which  the  duty  is 
imposed  to  fine.  Missouri  &  N.  A.  R.  Co. 
V.  State,  31:861,  121  S.  W.  930,  92  Ark. 
1. 

52.  The  statutory  duty  of  a  railroad 
company  to  fence  its  tracks  does  not  ex- 
tend to  the  erection  of  a  fence  to  prevent 
one  who,  while  at  work  on  adjoining  prop- 
erty, falls  from  a  structure,  from  passing 
over  the  boundary  line  onto  its  right  of 
way,  to  his  injury.  Menut  v.  Boston  &  M. 
R.  Co.  30:  1 1 96,  92  N.  E.  1032,  207  Mass.  12. 

( Annotated ) 

53.  A  railroad  company  required  by  stat- 
ute to  fence  its  road  where  it  passes 
"through,  along, -or  adjoining  inclosed  or 
cultivated  fields  or  inclosed  lands,"  is  not 
thereby  required  to  fence  its  tracks  through 
a  narrow  canyon  in  which  a  public  road  oc- 
cupies almost  the  entire  space  between  the 
ends  of  the  ties  and  the  foot  of  a  precipi- 
tous mountain  on  one  side,  and  residences 
and  stores  occupy  almost  the  entire  space 
between  the  ends  of  the  ties  and  a  precipi- 
tous mountain  on  the  other  side,  there  being 
no  cultivated  fields  or  inclosed  lands  adja- 
cent to  the  track  except  residence  lots.  Ber- 
nard! v.  Northern  P.  R.  Co.  27:  796,  108 
Pac.  542,  18  Idaho,  76. 

54.  A  statute  requiring  every  railroad 
company  to  fence  its  road  where  it  passes 
"through,  along,  or  adjoining  inclosed  or 
cultivated  fields  or  inclosed  lands,"  does  not 
apply  to  municipalities  or  towns,  whether 
incorporated  or  not,  unless  so  extended  as  to 
include  cultivated  or  inclosed  lands  other 
than  residence  lots.  Bernardi  v.  Northern 
P.  R.  Co.  27:  796,  108  Pac.  542,  18  Idaho,  76. 

(Annotated) 

d.  Operation, 

1.  In  general. 

(See  also   same   heading  in  Digest  L.R.A. 
1-10.) 

Effect  of  transfer  of  property  on  liability 

for  negligence,  see  supra,  7-13. 
Effect  of  lease  or  operating  contract  on  lia- 
bility, see  supra,  12-14. 
Riglit  of  court  to  consolidate  actions  against, 

for  wrongful  death,  see  Action  ob  Suit, 

87. 
Negligence  in  leaving  leaky  oil  car  where 

cattle  can  reach  it,  see  Animals,  4. 
Error  in  instructions  in  actions  for  injuries, 

see  Appeax  and  Ekrok,  1348. 
Statute  making  it  criminal  to  jump  on  or 

off  railway  cars,  engines,  etc.,  see  Car- 

BiEES,  992,  993. 
Statute  creating  presumption  of  negligence 

in  case  of  injury  by,  see  Constituxion- 

AL  Law,  623, 
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Police  power  as  to  railroads  in  highways, 
see  Constitutional  Law,  647,  648. 

Requiring  maintenance  of  telegraph  oper- 
ator at  railroad  station,  see  Corpora- 
tion   Commissions,   5. 

Mutilation  of  dead  body  on  track,  see 
Corpse,  2;  Evidence,  2316. 

Damages  for  nuisance  resulting  from  opera- 
tion, see  Damages,  500,  502. 

Damages  for  refusal  to  furnish  siding  fa- 
cilities, see  Damages,  307. 

Disturbing  religious  meetings  by  operation 
of,  see  Ai'PEAL  and  Error,  723;  Em- 
inent Domain,  184. 

Presumption  and  burden  of  proof  as  to  neg- 
ligence, see  Evidence,  II.  h,  1,  c. 

Evidence  as  to  liability  for  injury  to 
occupant  of  building  on  right  of  way 
through  derailment  of  train,  see  Evi- 
dence,  1965. 

Right  of  court  to  determine  as  matter  of 
common  knowledge  that  train  might 
have  been  stopped  more  quickly,  see 
Evidence,  2057. 

Sufficiency  of  evidence  as  to  negligence,  see 
Evidence,  2155-2163. 

Sufficiency  of  evidence  to  justify  inference 
as  to  cause  of  accident,  see  Evidence, 
2059. 

Hand  car  in  street  as  unlawful  obstruction, 
see  Highways,  280. 

Injunction  against,  in  street,  see  Injunc- 
tion, 383. 

Joint  liability  of  railroad  for  injury  by  en- 
gine leased  to  another,  see  Joint  Cred- 
itors AND  Debtors,  14. 

Injury  to  employee,  see  Master  and  Serv- 
ant. 

Duty  as  to  safety  of  place  and  appliances, 
see  Master  and  Servant,  II.  a.  4,  d. 

Servant's  assumption  of  risk,  see  Master 
AND  Servant,  II.  b. 

Change  of  fellow  servant  rule  by  statute, 
see  Master  and  Servant,  II.  e,  4,  b. 

Who  are  fellow  servants  of  railroad  em- 
ployee, see  Master  and  Servant,  II.  e, 

5,  a,    (2). 

For  what  acts  of  fellow  servant  railroad  is 
liable,  see  Master  and  Servant,  II.  e, 

6,  b. 

Duty  of  inspection,  see  Master  and  Serv- 
ant, 447-450. 

Disobedience  of  rules  by  employee,  see  Mas- 
ter AND  Servant,  707-712. 

Effect  of  honest  mistake  of  railroad  employ- 
ees in  failing  to  gather  up  remains  of 
one  killed  upon  its  tracks,  see  Master 
AND  Servant,  885. 

Liability  of  manager  of,  for  negligent  kill- 
ing by  those  in  charge  of  train,  see 
Master  and  Servant,  1043. 

Negligence  in  maintenance  of  steam  pit,  see 
Negligence,  106,  107. 

Liability  for  death  of  child,  in  lake  main- 
tained by  company,  see  Negligence, 
108. 

Ordinance  forbidding  parking  of  railroad 
cars  within  city  limits,  see  Municipai. 
Corporations,  158. 

Ordinance  forbidding  emission  of  dense 
smoke  from  locomotive,  see  Municipai. 
Corporations,  168. 
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Injury  to  child  playing  on   turntable,   see 

Negligence,   34,   162-167;    Proximate 

Cause,  37. 
Nuisance  in  manner  of  running  trains,  see 

Evidence,  1664. 
Power  to  declare  switch  yard  in  city  a  nui- 
sance,   see    Municipal    Cobpobations, 

156,  157. 
Proximate  cause  of  loss  or  injury  by,  see 

Pboximate  Cause,  III. 
Question  for  jury  as  to  negligence  generally, 

see  Trial,  II.  c,  8,  c,  (2)    (a). 
Question  for  jury  as  to  negligence  toward 

employees,  see  Tbial,  487,  488. 
Correctness  of  instructions  as  to  negligence, 

see  Trial,  1045,  1046,  1047. 
Cross-examination    of   conductor    in    action 

against  company  for  negligent  injury, 

see  Witnesses,  84. 

Injury  to  property. 

55.  The  right  of  a  railroad  company  to 
run  its  engines  and  trains  over  its  tracks  is 
coupled  with  a  duty  arising  by  implication 
of  law  out  of  the  relation  of  the  parties  to 
each  other,  so  to  operate  its  engines  as  not 
negligently  to  injure  the  property  of  others 
near  the  track.  Benedict  Pineapple  Co.  v. 
Atlantic  C.  L.  R.  Co.  20:  92,  46  So.  732,  65 
Fla.  514. 

56.  Under  statutes  providing  that  rail- 
road companies  shall  be  liable  for  any  dam- 
ages to  property  by  the  running  of  trains 
unless  the  companies  shall  make  it  appear 
that  their  agents  have  exercised  all  ordinary 
and  reasonable  care  and  diligence,  the  pre- 
sumption in  all  cases  being  against  the  com- 
panies, and  that,  if  the  complainant  and 
the  agents  of  the  companies  are  both  at 
fault,  the  former  may  recover,  but  the  da:a- 
ages  shall  be  diminished  or  increased  in 
proportion  to  the  amount  of  default  attrib- 
utable to  the  complainant,  a  complainant 
has  a  right  of  action  for  the  negligence  of  a 
railroad  company  even  if  he  has  also  been 
negligent;  but  the  amount  of  the  recovery 
is  affected  by  the  complainant's  negligence. 
Benedict  Pineapple  Co.  v.  Atlantic  C.  L.  R. 
Co.  20:  92,  46  So.  732,  55  Fla.  514. 

57.  A  railroad  company,  which  has  per- 
mitted a  building  to  be  maintained  on  its 
right  of  way  openly,  continuously,  and 
under  claim  of  right  for  the  limitation 
period,  must  exercise  ordinary  care  to  avoid 
injury  to  its  occupants  by  the  derailment 
of  its  trains  and  their  collision  with  the 
building,  even  through  acts  of  mere  omis- 
sion. Gilligan  v.  Denver  &  R.  G.  R.  Co. 
50:  Z191,  136  Pac.  958,  43  Utah,  543. 

( Annotated ) 

Headlights  on  locomotives. 

Requiring  use  of  headlights  of  specific  char- 
acter, see  Commerce,  65 ;  Constitution- 
al Law,  209,  210,  438,  439. 

58.  A  statute  requiring  railroad  com- 
panies to  maintain  electric  headlights  on 
their  locomotives  applies  to  natural  persons 
operating  railroads.  Atlantic  Coast  Line 
R.  Co.  V.  State,  32:  20,  69  S,  E.  725,  135  Ga. 
645. 
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59.  Requiring  railroads  to  maintain  elec- 
tric headlights  on  their  locomotives  which 
shall  consume  not  less  than  300  watts  at  the 
arc,  and  with  a  reflector  not  less  than  23 
inches  in  diameter,  is  "not  unreasonable. 
Atlantic  Coast  Line  R.  Co.  v.  State,  32:  20, 
69  S.  E.  725,  135  Ga.  545. 

2.   Injuries  to  persons  on   or  near 
tracks;  licetisees;  trespassers. 

(See  also  same  heading  in  Digest  L.Ii.A. 
1-10.) 

As  to  contributory  negligence,  see  infra,  II. 
e,  1. 

Evidence  in  action  for  death  of  one  killed  by 
railroad  train,  see  Evidence,  1383. 

Evidence  of  statement  of  engineer  as  to  ac- 
cident, see  Evidence,  1423.  '- 

Dying  declaration  of  one  struck  by  train,  see 
Evidence,  1509. 

Evidence  to  show  negligence  of  those  in 
charge  of  train  killing  person  on  track, 
see  Evidence,  1790. 

Sufficiency  of  evidence  that  person  was  killed 
by  car,  see  Evidence,  2075,  2076. 

Sufficiency  of  evidence  to  show  duty  to  give 
warning  of  approach  of  train,  see  Evi- 
dence, 2149. 

Knowledge  of  engineer  that  he  has  struck  a 
man  as  evidence  of  negligence,  see  Evi- 
dence, 2155. 

Injury  to  person  on  logging  railroad,  see 
Logging  Railroads. 

Injury  to  children  on  platform  of  stranger 
adjoining  right  of  way,  see  Negligence, 
138. 

Injury  to  children  near  railroad  track  by 
fall  of  material  from  car,  see  Negli- 
gence, 137. 

Injury  to  child  by  explosion  of  torpedo,  see 
Negligence,  143,  144. 

Application  of  doctrine  of  last  clear  chance 
in  case  of  killing  of  employee  on  track, 
see  Negligence,  285. 

Joining  receivers  of  one  railroad  with  other 
company  in  action  for  personal  injury, 
see  Parties,  198. 

Pleading  in  action  for  injury,  see  Pleading 
322,  325. 

Injury  to  person  on  private  railroad,  see 
Private  Railroads. 

Proximate  cause  of  injury,  see  Proximate 
Cause,  75. 

Right  to  punitive  damages,  see  Trial,  107. 

Question  for  jury  aa  to,  see  Trial,  563-568. 

Correctness  of  instruction,  see  Tbial,  877. 

Venue  of  action  for  negligent  killing,  see 
Venue,  14. 

See  also  infra,  II.  d,  4;  Carriers,  763. 

60.  A  railroad  company  is  liable  for  in- 
jury inflicted  by  its  fireman  in  wrongfully 
and  wantonly  throwing  out  ashes  and  em- 
bers from  the  engine  upon  a  person  standing 
beside  the  track  at  a  private  crossing. 
Louisville  &  N.  R.  Co.  v.  Eaden,  6:  581,  93 
S.  W.  7,  122  Ky.  818.  (Annotated) 

61.  The  exercise  of  due  care  does  not 
require  train  men  to  look  under  stationary 
freight    cars    on    a    switch    before    moving 
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them,  to  ascertain  whether  someone  is  sit- 
ting on  the  rails.  Hammers  v.  Colorado, 
Southern,  N.  0.  &  P.  R.  Co.  34:  685,  55  So. 
4,   128  La.  648. 

62.  The  mere  fact. that  those  in  charge  of 
an  engine  on  a  misty  night  failed  to  ob- 
serve one  attempting  to  signal  it  to  stop 
because  of  an  obstruction  on  the  track,  in 
time  to  stop  the  train  before  striking  liim, 
is  not  suflicient  to  establish  negligence  on 
the  part  of  the  railroad  company.  Thomp- 
son V.  Seaboard  A.  L.  R.  Co.  20:  426,  62  S. 
E.  396,  81  S.  C.  333. 

63.  Pedestrians  have  a  right  to  use  a 
public  street  at  any  time  of  day  or  night, 
although  it  is  not  improved  and  railroad 
tracks  are  laid  in  it,  using  reasonable  care 
for  their  own  safety,  and  the  railroad  com- 
pany is  bound  to  anticipate  their  presence 
there,  and  adopt  precautions  reasonably  suf 
iicient  to  avoid  injury  to  them  by  the  opera- 
tion of  trains.  Southern  R.  Co.  v.  Cap- 
linger,  49:  660,  152  S.  W.  947,  151  Ky.  749. 

(Annotated) 

64.  The  negligence  of  a  railroad  company 
in  the  management  of  a  train  approaching  a 
station  at  night  is  disproved,  where  the 
headlight  is  burning,  the  bell  ringing,  the 
train  running  slowly  and  under  control, 
while  the  person  complaining  of  the  negli- 
gence was  discovered  the  moment  he  stepped 
on  the  track,  and  the  emergency  brakes  ap- 
plied. Pere  Marquette  R.  Co.  v.  Strange, 
20:  1041,  84  N.  E.  819,  171  Ind.  160. 

65.  One  attempting  to  cross  the  tracks  of 
a  railroad  outside  of  the  limits  of  the  high- 
way cannot  recover  against  the  railroad 
company  for  injuries  caused  by  collision 
with  a  train,  on  the  theory  that  he  was  a 
traveler  on  a  highway  crossing.  Legge  v. 
New  York,  N.  F.  &  H.  R.  Co.  23:  633,  83 
N.  E.  367,  197  Mass.  88. 

Flying  sw^itch. 

66.  A  railroad  company  wliich  attempts 
a  flying  switch  in  a  public  street  in  the 
night  takes  the  risk  of  any  harm  that 
may  come  to  pedestrians  thereby,  unless  ejf- 
cused  by  negligence  on  the  part  of  a  person 
injured.  Southern  R.  Co.  v.  Caplinger,  49: 
660,  152  S.  VV.  947,  151  Ky.  749. 
Trespassers. 
Duty   to   protect  trespassers   from   dangers 

other  than  operation  of  trains,  see  Nbxj- 

LIGEXCK,  104-107,  109. 
Direction  of  verdict,  see  Teial,  765. 

67.  Those  in  charge  of  a  railroad  train 
are  not  bound,  upon  seeing  a  trespasser 
lying  beside  the  track  in  a  safe  position,  to 
anticipate  that  he  may  move  so  as  to  place 
himself  in  peril,  and  to  stop  the  train  upon 
that  assumption.  Louisville,  H.  &  St.  L.  R. 
Co.  V.  Hathaway,  2:  498,  89  S.  W.  724,  121 
Ky.  666. 

68.  As  to  a  trespasser  who  is  lying  be- 
side a  railroad  track,  the  trainmen  are  not 
bound  to  stop  the  train  as  soon  as  the  ob- 
ject seen  by  them  "looks  like  a  man,"  but 
they  may  wait  until  the  fact  that  it  is  a 
man  appears.  Louisville,  H.  &  St.  L.  R. 
Co.  V.  Hathaway,  2:  498,  89  S.  W.  724,  121 
Ky.  666.  (Annotated) 
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69.  If  a  trespasser  near  a  railroad  track 
is  in  fact  in  a  safe  position,  although  it 
seems  perilous  to  those  in  charge  of  the 
train,  the  railroad  company  cannot  be  held 
liable  for  their  failure  to  stop  the  train 
because  he  actually  changes  his  position  to 
one  of  peril  just  before  the  train  reaches 
him,  so  that  he  receives  an  injury.  Louis- 
ville, H.  &  St.  L.  R.  Co.  V.  Hathaway,  2: 
498,  89  S.  W.  724,  121  Ky.  666. 

70.  That  one  was  negligent  or  a  tres- 
passer in  going  between  a  partially  loaded 
car  and  the  main  track  of  a  railroad  will  not 
bar  a  recovery  for  his  death,  which  resulted 
from  the  failure  of  the  engineer  of  an  ap- 
proaching train  to  obey  signals  and  stop 
after  deceased  had  been  knocked  onto  the 
track  by  the  giving  way  of  the  supports  hold- 
ing the  load  on  the  car,  although  the  engi- 
neer did  not  know  why  the  signals  were 
given.  Chicago,  I.  &  L.  R.  Co.  v.  Pritchard, 
9:  857,  79  N.  E.  508,  168  Ind.  398. 

71.  A  railroad  company  owes  no  duty  to 
a  trespasser  walking  along  its  track  remote 
from  a  public  crossing  except  to  use  ordi- 
nary care  to  prevent  injuring  him  after  dis- 
covering his  peril.  Texas  &  P.  R.  Co.  v. 
Modawell,  9:  646,  151  Fed.  421,  80  C.  C.  A. 
651. 

72.  No  waiver  of  its  notice  to  pedestrians 
to  keep  off  its  track  will  arise  on  the  part 
of  a  railroad  company  from  the  fact  that 
the  notice  is  habitually  disregarded,  if 
knowledge  of  that  fact  is  not  brought  home 
to  it.  Frye  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
8:  1069,  98  S.  W.  566,  200  Mo.  377. 

73.  A  railroad  company  performs  its  duty 
with  respect  to  warning  pedestrians  off  its 
track  between  stations  and  crossings  when 
it  maintains  along  the  track  fences  and 
guards  and  notices  forbidding  trespassing 
upon  the  property.  Frye  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  8:  1069,  98  S.  W.  566,  200 
Mo.  377. 

74.  One  undertaking  to  cross  between 
freight  cars  standing  on  a  switch  track  with 
only  a  narrow  opening  between  them,  to 
reach  a  railroad  station  as  a  passenger  train 
is  arriving,  assumes  the  risk  of  injury  from 
the  opening  being  closed  in  the  operation  of 
the  road,  although  tlie  track  is  between  the 
postoflice  and  depot,  where  persons  may  be 
expected  to  cross,  if  the  opening  is  not  a 
continuation  of  any  traveled  path;  and  the 
railroad  company  cannot  be  held  liable  for 
injury  due  to  his  being  caught  between  the 
cars  if  his  danger  was  not  known  to  the  rail- 
road employees  in  time  to  avoid  the  injury. 
Brackett  v.  Louisville  &  N.  R.  Co.  19:  558, 
111  S.  W.  710,  33  Ky.  L.  Rep.  921. 

(Annotated) 

75.  In  the  absence  of  anything  to  show 
notice  to  the  employees  of  a  railroad  com- 
pany that  its  track  between  two  towns  is 
used  after  dark  by  a  few  laborers  in  going 
to  and  returning  from  their  work,  and  by 
a  few  persons  going  from  one  town  to  an- 
other for  liquor,  such  use  does  not  abrogate 
the  rule  that  the  company  is  entitled  to  rely 
on  its  right  to  a  clear  track  along  the  fenced 
section  of  its  road,  between  crossings.    Frye 
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V.  St.  Louis,  I.  M.  &  S.  R.  Co.  8:  1069,  98 
8.  W.  566,  200  Mo.  377. 

76.  The  general  rule  that  the  duty  of 
railroad  employees  in  charge  of  a  train  to 
observe  ordinary  care  and  diligence  for  the 
protection  of  a  trespasser  upon  the  railroad 
track  does  not  devolve  upon  them  until  the 
presence  of  the  trespasser  becomes  known 
does  not  relieve  them  from  the  duty  of  an- 
ticipating the  presence  of  trespassers  at 
places  where  they  know  persons  are  likely 
to  be  on  the  track,  and  from  exe'c-ising  ordi- 
nary care  and  diligence  to  prevent  injuring 
them.  Southern  R.  Co.  v.  Chatman,  6:  283, 
63  S.  E.  692,  124  Ga.  1026. 

77.  As  a  general  rule  the  employees  of 
a  railroad  company  operating  one  of  its 
trains  are  not  required  to  anticipate  the 
presence  of  a  trespasser  upon  its  tracks  or 
property;  and  the  duty  of  using  ordinary 
care  and  diligence  does  not  arise  until  his 
presence  there  becomes  known,  wl  ether  the 
trespasser  be  an  adult  or  a  child.  Southern 
R.  Co.  V.  Chatman,  6:  283,  53  S.  E.  692,  124 
Ga.  1026. 

78.  Failure  to  have  a  headlight  on  a  lo- 
comotive is  not  negligence  towards  a  tres- 
passer upon  the  track  at  a  point  where  those 
in  charge  of  it  have  a  right  to  expect  a 
clear  track.  Frye  v.  St.  Louis,  I.  M.  &,  S. 
R.  Co.  8:  1069,  98  S.  W.  566,  200  Mo.  377. 

79.  Running  a  train  without  a  head- 
light on  a  dark  night  is  negligence  with  re- 
spect to  a  trespasser  walking  along  the 
railroad  track.  Morrow  v.  Southern  R.  Co. 
16:642,  61  S.  E.  621,  147  N.  C.  623. 

—  xirho  are  trespassers. 

80.  One  entering  upon  a  railroad  track  to 
attempt  to  stop  a  train  approaching  a  cross- 
ing on  which  a  team  is  stalled  is  not  a 
trespasser,  since  the  consent  of  the  railroad 
company  to  his  act  will  be  presumed. 
Thompson  v.  Seaboard  A.  L.  R.  Co.  20:  426, 
62  S.  E.  396,  81  S.  C.  333. 

81.  One  does  not  become  a  trespasser  in 
using  a  long-used  path  along  a  railroad 
track  by  the  presence  thereon  of  "no  tres- 
pass" signs,  if  they  have  been  so  generally 
disregarded  as  to  raise  a  presumption  of 
acquiescence  on  the  part  of  the  railroad 
company.  Great  Northern  R.  Co.  v. 
Thompson,  47:  506,  199  Fed.  395,  118  C.  C. 
A.  79. 

82.  A  railroad  company  which  has  per- 
mitted the  use  of  its  tracks  by  pedestrians 
between  two  points  cannot  relieve  itself 
from  the  obligation  to  use  reasonable  care 
in  handling  its  trains  there  by  merely  post- 
ing "no  trespass"  signs  along  the  tracks. 
Great  Northern  R.  Co.  v.  Thompson,  47: 
506,  199  Fed.  395,  118  C.  C.  A.  79. 

(Annotated) 

83.  Where  a  servant  of  a  shipper  engaged 
in  loading  a  car  hears  a  direction  to  stop  a 
train  on  the  main  track,  and  goes  between 
the  car  at  which  he  is  at  work  and  the  main 
track,  the  jury  may  find  that  he  acts  in  part 
at  least  in  obedience  to  the  direction,  and 
that  therefore  he  is  not  a  trespasser.  Chica- 
go, I.  &  L.  R.  Co.  V.  Pritchard,  9:  857,  79 
N.  E.  508,  168  Ind.  398. 
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—  injuries   to   children. 

Children  jumping  on  or  off  cars  in  motion, 

see  Carkiebs,  490-492,  494. 
Injury  to  child  attempting  to  board  passing 

train,  see  Negligknce,  135. 
Injury  to  trespassing  children   by   fire,   see 

Negligence,  139. 
See  also  supra,  77;  infra,  99,  100,  115,  120; 

Negligence,  138. 

84.  A  child  is  a  trespasser  in  attempt- 
ing to  pass  from  one  side  to  another  of  cars 
standing  in  a  school  playground,  by  crawl- 
ing over  or  under  the  drawbars.  Southern 
R.  Co.  V.  Bennefield,  35:  420,  55  So.  252,  172 
Ala.  588. 

85.  A  railroad  company  is  not  guilty  of 
wantonness  in*  backing,  at  recess  time,  cars 
against  others  standing  in  a  school  play- 
ground, for  the  purpose  of  coupling  to 
them,  without  ascertaining  whether  or  not 
children  were  on  or  about  the  cars,  so  as 
to  render  it  liable  for  killing  a  child  who 
was  attempting  to  pass  from  one  side  of 
the  standing  cars  to  the  other  by  climbing 
over  or  under  the  drawbars,  and  who  be- 
came a  trespasser  in  so  doing,  in  the  ab- 
sence of  anything  to  show  that  those  in 
charge  of  the  train  knew  of  a  custom  on  the 
part  of  the  children  to  imperil  themselves 
in  that  manner,  or  that  children  were  ac- 
tually in  danger  on  or  about  the  cars. 
Southern  R.  Co.  v.  Bennefield,  35:  420,  66 
So.  252,  172  Ala.  588. 

_  86.  The  speed  at  which  cars  are  backed 
against  others  standing  in  a  playground 
belonging  to  a  school,  for  the  purpose  of 
coupling  to  them,  is  not  alone  sufficient  to 
constitute  wantonness,  so  as  to  render  the 
railroad  company  liable  for  injury  to  a 
child  trespassing  on  the  standing  cars. 
Southern  R.  Co.  v.  Bennefield,  35:  420,  55 
So.  252,   172  Ala.  588. 

87.  In  determining  what  ordinary  care 
requires  of  a  railroad  engineer  in  reference 
to  children  trespassing  upon  the  track,  their 
apparent  size,  age,  and  inability  lo  protect 
themselves  may  properly  be  considered  by 
the  jury.  Southern  R.  Co.  v.  Chatman, 
6:  283,  53  S.  E.  692,  124  Ga.  1026. 

88.  Persons  in  charge  of  a  railway  train 
are  not  authorized  to  act  on  the  presump- 
tion that  a  child  of  tender  years  trespass- 
ing upon  the  tracks  of  the  company  will  act 
with  the  discretion  of  an  adult  in  getting 
out  of  the  way  of  an  approaching  train. 
Southern  R.  Co.  v.  Chatman,  6:  283,  53  S.  E. 
692,  124  Ga.  1026.  (Annotated) 

89.  A  railroad  company  which  removes 
from  its  track  a  child  of  tender  years  which 
is  at  play  there,  in  order  to  let  an  engine 
and  car  pass,  must,  in  case  the  engine  is  to^ 
stop  a  short  distance  away  and  return,  eith- 
er place  the  child  in  care  of  some  one  com- 
petent to  take  charge  of  it,  or  take  such 
care  in  the  return  of  the  engine  as  is  re- 
quired from  the  knowledge  of  the  child'* 
situation.  Chesapeake  &  0.  R.  Co.  v.  Haw- 
kins, 26:  309,  174  Fed.  597,  98  C.  C.  A.  443. 
—  trespasser  on  adjoining  property. 

90.  That  one  upon  the  platform  of  a 
third  person,  which  adjoins  a  railroad  right 
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of  way,  was  a  trespasser,  does  not  deprive 
him  of  the  benefit  of  the  rule  that  a  rail- 
road company  is  liable  for  injuries  to  per- 
sons near  its  tracks  by  the  negligent  oper- 
ation of  its  trains.  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Jackson,  31:  980,  132  S.  W.  206,  96 
Ark.  469.  (Annotated) 

Licensees     and     permissive     users     of 

right   of   way. 
Duty   to   protect  from   dangers,  other   than 

operation    of    trains,    see    Negligence, 

104-107,  109. 
Injury  to  licensee  by  ditch  on  premises,  see 

Negligence,  105. 
Proximate  cause  of  injury,  see  Proximate 

Cause,  75. 
See  also  supra,  81-83;  Cakriebs,  763. 

91.  To  hold  a  railroad  company  liable 
for  injury  to  a  licensee  in  its  yard,  by 
ashes  thrown  from  an  engine  which  is  be- 
ing cleaned,  the  act  must  be  shown  to  have 
been  intentionally  injurious,  or  wanton 
and  reckless,  altliough  the  engine  was  not 
at  the  ash  heap  but  near  the  trafiSc  way, 
where  consignees  were  accustomed  to  resort 
to  receive  freight.  O'Brien  v.  Union 
Freight  R.  Co.  36:  492,  95  N.  E.  861,  209 
Mass.   449.  (Annotated) 

92.  A  railroad  company  whose  conduct 
with  reference  to  a  crossing  of  its  tracks  is 
such  as  to  induce  members  of  the  public 
to  use  the  crossing  under  the  belief  that 
it  is  a  public  street,  owes  to  them  the  same 
duty  as  if  such  way  were  in  fact  a  public 
street.  Black  v.  Central  R.  Co.  (N.  J. 
Err.  &  App.)  51:  1215,  89  Atl.  24,  85  N.  J. 
L.  197.  (Annotated) 

93.  A  railroad  does  not  lose  the  right  to 
use  a  portion  of  its  right  of  way  for  rail- 
road purposes,  such  as  the  storage  of  lumber 
and  other  freight  or  railroad  supplies,  by 
permitting  its  use  by  the  public,  which 
passes  over  it  in  vehicles  and  on  foot  to 
such  an  extent  that  it  has  been  designated 
a  street.  Muse  v.  Seaboard  Air  Line  R.  Co. 
19:  453»  63  S.  E.  102,  149  N.  C.  443. 

94.  One  who  goes  for  a  purpose  of  his 
own  upon  a  portion  of  a  railroad  right  of 
way  over  which  the  public  has  been  permit- 
ted freely  to  pass,  and  which  is  devoted  to 
the  storage  of  lumber,  freight,  and  railroad 
materials,  has  the  rights  of  a  licensee.  Muse 
v.  Seaboard  Air  Line  R.  Co.  19:  453,  63  S,  E. 
102,  149  N,  C.  443. 

95.  A  railroad  company  which  maintains 
a  depot  with  no  adequate  approach  except 
by  walking  along  the  track  is  charged  with 
notice  that  the  presence  of  persons  on  the 
track  at  that  point  may  reasonably  be  ex- 
pected. Louisville  &  N.  R.  Co.  v.  McNary, 
17:  224,  108  S.  W.  898,  128  Ky.  408. 
Liookoat;  signals. 

Duty  as  to,  at  crossing,  see  infra,  II.  d,  3,  b. 

Duty  as  to,  with  respect  to  animals,  see  in- 
fra, 173,  178,  182. 

Injury  to  passenger  by  running  train  past 
station  without  warning,  see  Carriers, 
600-604. 

Presumption  that  signals  were  given,  see 
Evidence,  391. 

Duty  to  keep  lookout  along  track  of  logging 
railroad,  see  Log<jing  Railroad. 
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Duty  to  keep  lookout  for  employees,  see 
Master  and  Servant,  427. 

Duty  to  warn  employees  of  approach  of  en- 
gine, see  Master  and  Servant,  671. 

Question  for  jury  as  to,  see  Trial,  377,  567, 
568. 

See  also  Negligence,  290. 

96.  A  locomotive  engineer  may  be  found 
to  be  grossly  negligent  in  failing  to  see 
when  he  ought  to  have  done  so  and  when 
such  failure  may  result  in  the  death  of  a 
human  being.  Renaud  v.  New  York,  N.  H. 
&  H.  R.  Co.  38:  689,  97  N,  E.  98,  210  Mass. 
.'>53. 

97.  A  railroad  company  is  not  bound  to 
maintain  a  lookout  for  trespassers  on  its 
tracks.  Louisville,  H.  &  St.  L.  R.  Co.  v. 
Hathaway,  2:  498,  89  S.  W.  724,  121  Ky.  666. 

98.  A  railroad  company,  in  running  a 
train  through  a  populous  community  where 
the  presence  of  trespassers  is  to  be  antici- 
pated OH  the  tracks,  must  have  its  trains 
under  control,  and  keep  such  a  lookout  as 
will  enable  its  operatives  to  give  timely 
warnings  of  their  approach,  as  well  as  to 
stop  the  train  in  case  of  necessity  before 
injury  has  been  inflicted  on  the  trespassers. 
Illinois  C.  R.  Co.  v.  Murphy,  n:  352,  97  S. 
W.  729,  123  Ky.  787.  (Annotated) 

99.  It  is  the  duty  of  a  locomotive  en- 
gineer to  look  out  for  helpless  trespassers 
on  the  track,  so  far  as  may  be  consistent 
with  other  duties  of  his  position,  and, 
when  he  observes  a  child  of  irresponsible 
age  on  the  track,  to  take  reasonable  pre- 
caution for  its  safety.  Dempsey  v.  Nor- 
folk &  W.  R.  Co.  34:  682,  71  S.  E.  284,  69 
W.  Va.  271. 

100.  A  coal-mining  corporation  operating 
on  its  own  private  premises  a  private  rail- 
way for  conveying  cars  to  its  tipple  for 
loading  owes  no  duty  to  keep  a  lookout  for 
children  on  its  track,  and  is  not  liable  for 
injury  to  a  child  from  a  moving  car,  its 
operator  not  seeing  the  child.  Martin  v. 
Hughes  Creek  Coal  Co.  41 :  264,  75  S.  E. 
50,  70  W.  Va.  711.  (Annotated) 

101.  One  in  charge  of  a  locomotive  ap- 
proaching a  person  in  peril  on  the  track 
does  not  perform  his  duty  if  he  fails  to  give 
warning  signals,  unless  it  is  reasonably  ap- 
parent to  him  as  an  engineer  of  ordinary 
prudence  and  skilfulness  that  a  warning 
would  be  unavailing;  nor  if  he  gives  warn- 
ing when  too  late  to  be  of  any  avail,  if  he 
thereby  neglects  other  means  of  avoiding 
injury.  Young  v.  Louisville  &  N.  R.  Co.  16: 
301,  45  So.  238,   153  Ala.  232. 

102.  The  fireman  of  a  locomotive  is  not  ab- 
solved from  the  duty  of  keeping  a  lookout 
for  persons  for  whom  a  railroad  is  bound  to 
keep  a  lookout  by  the  fact  that  he  may  have 
occasion  at  that  moment  to  put  coal  into 
the  fire  box  of  the  engine.  Louisville  &  N. 
R.  Co.  V.  Gilmore,  21:723,  109  S.  W.  321, 
33  Ky.  L.  Rep.  74.  (Annotated) 

103.  The  negligence  of  a  fireman  in  failing 
to  see  a  person  about  to  cross  the  tracks  in 
front  of  his  engine  will  not  render  the  rail- 
road company  liable  for  injuries  caused  by 
collision  with  such  person  if  the  train  could 
not  have  been  stopped  or  any  efl"ective  sig- 
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nal  given  after  his  peril  was  discovered,  be- 
fore he  was  struck,  had  the  fireman  been  on 
the  lookout.  Louisville  &  N.  R.  Co.  v. 
Gilmore,  21 :  723,  109  S.  W.  321,  33  Ky.  L. 
Rep.  74. 

104.  Absence  of  a  headlight  on  a  dark 
night  does  not  render  negligent  per  se  a 
failure  to  give  signals  for  highway  cross- 
ings with  respect  to  the  rights  of  a  person 
walking  on  the  track  near  the  crossing,  al- 
though, if  he  was  where  people  were  accus- 
tomed to  walk,  absence  of  headlight  and  sig- 
nals may  be  considered  by  the  jury  as  some 
evidence  that  the  train  was  not  carefully 
operated,  or  proper  warning  given  of  its 
approach.  Morrow  v.  Southern  R.  Co.  16: 
642,  61  S.  E.  621,  147  N.  C.  623. 

105.  Those  in  charge  of  a  railroad  loco- 
motive are  under  no  obligations  to  keep  a 
lookout  for  pedestrians  on  the  track  between 
points  where  they  have  a  right  to  expect  a 
clear  track.  Frye  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.  8:  1069,  98  S.  W.  566,  200  Mo.  377. 

( Annotated ) 

106.  Trainmen  who  see  a  person  walking 
on  a  railroad  track  must  give  him  an 
alarm  signal  at  such  distance  before  reach- 
ing him  as  will  enabl.  him  to  hear  it  and 
get  off  the  track,  and  have  no  right,  until 
such  signal  is  given,  i)  act  on  the  assump- 
tion that  he  will  get  off  the  track.  Kelley 
v.  Ohio  River  R.  Co.  2:  898,  52  S.  E.  52U, 
58  W.  Va.  216. 

107.  Those  operating  a  train  in  a  railroad 
yard  which,  to  the  knowledge  of  the  com- 
pany, persons  for  some  years  have  used 
as  a  thoroughfare,  owe  some  duty  of  look- 
out in  the  direction  of  a  moving  train  for 
the  probable  presence  of  persons  on  the 
track,  the  extent  of  which  is  to  be  deter- 
mined by  the  jury.  Teakle  v.  San  Pedro, 
L,  A.  &  S.  L.  R.  Co.  10:  486,  90  Pac.  402, 
32  Utah,  276. 

108.  The  statutes  governing  the  duty  of 
railroad  companies  to  keep  lookouts  ahead 
and  to  give  signals  and  stop  trains  upon 
the  appearance  of  a  person  on  the  track  do 
not  apply  in  case  of  the  backing  of  a  train 
into  a  station  which  it  has  run  past  a 
short  distance  before  coming  to  a  stop. 
King  V.  Tennessee  Central  R.  Co.  51:  618, 
164  S.  W.  1181,  129  Tenn.  444.    (Annotated) 

109.  A  railroad  company  owes  no  duty 
to  look  out  for  persona  who  may  possibly 
be  crossing  its  tracks  in  the  night  when  no 
trains  are  due,  and  there  is  no  business  to 
be  transacted  at  its  station,  between  the 
station  building  and  the  village  restau- 
rant and  store  on  the  opposite  side  of  the 
tracks  from  the  station,  at  which  point 
there  is  no  public  crossing.  Bays  v.  Louis- 
ville &  N.  R.  Co.  34:  678,  134  S.  W.  450, 
142  Ky.   400. 

110.  It  is  negligence  to  run  an  engine  and 
tender  backwards  at  high  speed  in  the  night 
through  a  thickly  settled  community,  where 
large  numbers  Of  people  are  habitually  ac- 
customed to  use  the  track  as  a  walk  way, 
without  giving  signals  or  other  warnings  at 
public  crossings,  and  with  only  a  lantern  in 
front  of  the  tender  as  it  moves.  Norris  v. 
Digest   1-52  L..R.A.(N.S.) 


Atlantic  Coast  Line  R.  Co.  27:  1069,  67  S. 
E.   1017,  152  N.  C.  505. 

111.  A  signal  of  the  approach  of  a  train 
is  reasonable  which  is  ordinarily  sufhcient 
to  give  notice  of  its  coming  to  persons  who 
are  themselves  exercising  ordinary  care  for 
their  own  safety  and  in  possession  of  their 
ordinary  faculties.  Louisville  &  N.  R.  Co. 
v.  McNary,  17:  224,  108  S.  W.  898,  128  Ky. 
408, 

112.  A  railroad  company  does  not  com- 
ply with  its  duty  as  to  signals  and  lookouts 
when  making  a  flying  switch  in  a  public 
street  at  night,  by  placing  a  brakeman  with 
a  lantern  on  top  of  the  detached  car.  South- 
ern R.  Co.  V.  C'aplinger,  49:  660,  152  S.  W. 
947,  151  Ky.  749. 

113.  Negligence  in  operating  a  railroad 
train  which  struck  one  while  walking  on  the 
track  at  a  point  remote  from  a  crossing  is 
not  shown  by  the  mere  failure  of  the  train 
man  to  ring  the  engine  bell  at  the  time  of 
the  accident,  where  the  injured  person  was 
not  seen  by  the  train  crew,  and  it  does  not 
appear  that  the  employees  were  not  at  their 
respective  places,  or  that  the  train  was  not 
in  good  order,  or  that  it  was  exceeding  its 
usual  rate  of  speed.  Bionto  v.  Illinois  C. 
R.  Co.  27:  1030,  51  So.  98,  125  La.  147. 

114.  Section  men  are  not  entitled  to  the 
benefit  of  a  statute  requiring  crossing  sig- 
nals to  be  given  by  railroad  companies,  al- 
though the  statute  provides  that  failure 
to  give  the  signal  shall  render  the  company 
liable  for  all  damages  which  sha,ll  be  sus- 
tained by  any  person  by  reason  of  such 
negligence.  Lepard  v.  Michigan  C.  R.  Co. 
40:  II05,  130  N.  W.  668,  166  Mich.  373. 

(Annotated) 
Liack  of  proper  fence. 
Rule  of  decision  as  to  duty  to  fence  track, 
see  CouBTS,  318. 

115.  A  railroad  company  is  not  negligent 
in  failing  to  erect  a  fence  between  its  tracks 
and  a  vacant  lot  used  by  children  as  a  play- 
ground, to  prevent  them  from  trespassing 
on  its  tracks  and  thereby  incurring  peril. 
New  York  C.  &  H.  R.  R.  Co.  v.  Price,  16: 
1 103,  159  Fed.  330,  86  C.  C.  A.  502. 

(Annotated) 
Dnty    after   discovery. 
Presumption  of  compliance  with  duty,  see 

Evidence,  391. 
See  also  supra,  89,   101;    infra,  219. 

116.  Failure  to  reverse  the  engine  upon 
discovering  a  person  on  the  track  will  not 
render  the  railroad  company  liable  for  in- 
juries caused  by  striking  such  person  with 
the  train,  if  the  train  could  be  stopped  more 
quickly  in  some  other  way,  which  was  em- 
ployed, notwithstanding  the  statute  provides 
that,  upon  discovering  an  object  upon  the 
track,  the  engineer  must  use  all  means  with- 
in his  power,  known  to  skilful  engineers, 
such  as  applying  brakes  and  reversing  the 
engine,  in  order  to  stop  the  train.  Harris 
V.  Nashville,  C.  &  St.  L.  Railway,  14:  261, 
44  So.  962,  153  Ala.  139. 

117.  The  liability  of  a  railroad  company 
for  injury  to  a  person  seen  in  a  position  of 
danger  on  the  track  in  front  of  an  approach- 
ing engine  depends,  not  upon  failure  to  stop 
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the  engine  as  soon  as  it  might  have  been 
done,  but  upon  failure  promptly  and  in  or- 
der to  use  every  appliance  at  hand  known  to 
prudent  and  skilful  men,  likewise  employed, 
to  stop  it,  or  to  give  warning,  if  the  cir- 
cumstances require  it.  Young  v.  Louisville 
&  N.  K.  Co.  i6:  301,  45  So.  238,  153  Ala.  232. 

118.  One  in  charge  of  a  locomotive  must, 
upon  seeing  a  person  in  the  act  of  going 
upon  the  track  in  front  of  it,  do  all  in  his 
power,  and  use  all  appliances  at  hand, 
promptly  and  in  proper  order,  known  to 
prudent  and  skilful  engineers,  to  stop  the 
engine,  not  only  with  a  view  to  avoiding  an 
injury,  but  to  preventing  an  aggravation  of 
it.  Young  V.  Louisville  &  N.  R.  Co.  16: 
301,  45  So.  238,  153  Ala.  232. 

119.  Good  faith  and  honest  intention  are 
not  available  to  refute  an  imputation  of 
negligence  on  the  part  of  one  in  charge  of  a 
locomotive  in  failing  to  avoid  a  collision 
with  one  on  the  track  in  front  of  it.  Young 
V.  Louisville  &  N.  R.  Co.  16:  301,  45  So.  238, 
153  Ala.  232. 

120.  It  is  negligence,  binding  the  rail- 
way company,  for  a  locomotive  engineer, 
when  his  other  duties  do  not  demand  at- 
tention and  the  situation  permits  a  view, 
to  fail  to  observe  a  child  of  irresponsible 
age  walking  by  the  side  of  the  track  and 
in  dangerous  proximity  thereto,  or,  when 
he  does  observe  it  and  has  distance  in 
which  to  stop,  to  undertake  to  run  a  rapid- 
ly moving  train  by  the  child  in  that  posi- 
tion. Dempsey  v.  Norfolk  &  W.  R.  Co. 
34:  682,  71  S.  E.  284,  69  W.  Va.  271. 
Injury  by  sparks  from  locomotive. 
Ordinance      requiring      all      cars      passing 

through  city  to  be  provided  with  spark 
arresters  and  smoke  consumers,  see 
Municipal  Corporations,  209. 

121.  Breach  by  a  railroad  company  of  its 
statutory  duty  to  have  a  spark  arrester  up- 
on its  locomotive  is  not  the  cause  of  an 
injury  to  the  eye  of  one  standing  beside 
the  track  when  the  locomotive  passes,  by  a 
spark  so  small  that  it  would  not  have  been 
arrested  by  the  most  approved  spark  ar- 
rester. Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
Baxter,  18:  241,  110  S.  W.  248,  33  Ky.  L. 
Rep.  305. 

122.  A  statute  requiring  railroad  com- 
panies to  maintain  on  their  locomotives 
screens  which  will  prevent,  so  far  as  possi- 
ble, sparks  of  fire  from  escaping  from  them, 
does  not  apply  to  sparks  so  small  as  to 
be  likely  to  injure  the  eyes  of  bystanders. 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Baxter, 
18:  241,  110  S.  W.  248,  33  Ky.  L.  Rep. 
305.  (Annotated) 


3.  Accidents  at  crossings, 

a.  In  general. 

(See   also  same  heading  in  Digest  L.B.A. 
1-10.) 

Speed  at  crossing,  see  infra,  II.  d,  4. 

As    to    contributory    negligence,    see    infra, 

II.  e,  2. 
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Defense  to  action  for  injury  to  automobile 
at   crossing,   see  Action  ok   Suit,   38. 

Damages  for  destruction  of  automobile  at 
crossing,  see  Damages,  448. 

Judicial  review  of  municipal  action  as  to, 
see  Courts,  165. 

Damages  for  killing  of  person  at  crossing, 
see  Damages,  64. 

Presumption  and  burden  of  proof  in  case 
of  accident,  see  Evidence,  393-395. 

Evidence  on  question  of  liability,  see  Evi- 
dence,  1252. 

SuflBciency  of  evidence  as  to  negligence,  see 
Evidence,  2175-2178. 

Liability  for  injury  due  to  defective  high- 
way, see  Highways,  IV.  b,  5. 

Liability  for  injury  at  defective  crossing 
put  in  by  independent  contractor,  see 
MASTiat  and  Servant,  991. 

Liability  of  railroad  company  agreeing  to 
keep  street  in  repair  to  third  person 
injured  by  lack  of  repair,  see  Parties, 
97. 

Master's  liability  for  negligence  of  serv- 
ants in  operating  locomotive  through 
street,  see  Master  and  Servant,  989. 

Engineer's  personal  liability  for  negligence, 
see  Master  and  Servant,  1044. 

Pleading  in  action  for  injury,  see  Plead- 
ing, 321-324. 

Proximate  cause  of  injuries,  see  Proximate 
Cause,  97-102. 

See  also  supra,  65. 


123.  Although  a  railroad  crossing  may 
not  be  upon  a  public  highway,  yet,  if  the 
track  has  been  used  by  travelers  as  a  public 
crossing  for  a  long  time  without  objection, 
and  the  company  has  treated  the  same  as  a 
public  crossing,  it  will  be  presumed  to  be 
such,  and  the  railway  company  will  be 
bound  to  exercise  ordinary  care  to  prevent 
injury  to  persons  using  the  s^ime.  Mid- 
land Valley  R.  Co.  v.  Shores,  49:  814,  136 
Pac.  157,  40  Okla.  75. 

124.  A  railroad  company  is  not  liable  for 
the  death  of  a  pedestrian  whose  heel  was 
caught  between  the  rail  and  planking  of  an 
unlighted  crossing,  where  the  crossing  was 
constructed  and  maintained  in  the  manner 
approved  by  well -managed  roads,  and,  if  a 
defect  existed,  there  is  nothing  to  show  that 
it  had  existed  long  enough  to  charge  the 
railroad  company  with  notice  of  it.  Connor 
v.  New  York,  N.  H.  &  H.  R.  Co.  18:  1252, 
68  Atl.  481,  28  R.  I.  560. 

125.  Those  in  charge  of  a  railroad  engine 
standing  close  to  a  street  crossing  should, 
upon  being  notified  that  its  presence  ren- 
ders the  crossing  dangerous  or  unsafe  for 
travel,  move  the  engine  as  far  from  the 
crossing  as  is  reasonably  necessary  to  per- 
mit the  free  use  of  it  for  travel,  and  as  is 
compatible  with  safety  to  the  train  and 
persons  on  or  connected  with  it.  Cox  v. 
Illinois  C.  R.  Co.  33:  831,  134  S.  W.  911,  142 
Ky.  478. 

126.  Neither  the  railroad  company,  nor 
the  municipality  charged  with  the  mainte- 
nance of  the  carriage  way,  is  responsible  for 
the  dangers  resulting  solely  from  the  con- 
struction and  maintenance  of  a  grade  cross- 
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ing,  where  it  is  established  and  maintained 
under  authority  of  the  legislature.  Covrlea 
V.  New  York,  N.  H.  &  H.  R.  Co.  12:  1067, 
66  Atl.  1020,  80  Conn.  48. 

127.  The  mere  maintenance  of  trees  and 
shrubbery  on  a  railroad  right  of  way  near 
a  highway  crossing,  in  such  manner  as  to 
obscure  a  view  of  the  track  by  travelers  ap- 
proaching the  crossing,  is  not  of  itself  neg- 
ligence on  the  part  of  the  railroad  company 
towards  such  travelers;  but  such  condition 
may  be  considered  upon  the  question  of  the 
degree  of  care  necessary  in  the  operation  of 
trains.  Cowles  v.  New  York,  N.  H.  &  H.  R. 
Co.  12:  1067,  66  Atl.  1020,  80  Conn.  48. 

(Annotated) 

128.  The  existence,  at  the  time  a  railroad 
was  located  across  a  public  highway,  of 
brush  or  woods  at  the  crossing,  which  miglit 
obstruct  a  traveler's  view  of  an  approach- 
ing train,  is  not  of  itself  enough  to  charge 
the  railroad  company  with  tiie  duty  of 
adopting  extraordinary  safe  guards  at  such 
crossing.  Danskin  v.  Pennsylvania  R.  Co. 
(N.   J.   Err.   &  App.)    22:  232,  72  Atl.   32, 

76  N.  J.  L.  660.  (Annotated) 

129.  A  railway  company  which,  by  leav- 
ing cars  near  or  upon  a  public  crossing,  has 
obstructed  the  view  and  created  an  extra 
danger  to  travelers,  is  bound  to  use  extra 
precautions  in  the  operation  of  its  trains 
by  approaching  the  crossing  at .  a  less 
amount  of  speed,  or  by  increased  warnings, 
or  otherwise;  and  the  fact  that  the  cross- 
ing is  within  the  yard  of  the  railway  com- 
pany makes  no  difference.  Cherry  v.  Louis- 
iana &,  A.  R.  Co.  17:  505,  46  So.  596,  121  La. 
471. 

130.  A  train  standing  at  a  public  crossing 
has  no  precedence  over  an  ordinary  travel- 
er, their  rights  being  equal;  and  both  the 
traveler  and  those  in  charge  of  the  train  are 
bound  to  act  with  due  regard  to  each  other; 
and  each  has  a  right  to  assume  that  the 
other  will  be  controlled  by  such  considera- 
tions as  would  influence  the  conduct  of  a 
man  of  ordinary  care  and  prudence.  Wil- 
liams v.  Chicago,  B.  &  Q.  R.  Co.  14:  1224, 
111  N.  W.  596,  78  Neb.  695. 

131.  A  railroad  employee  knowing  of  the 
presence  of  a  pedestrian  upon  the  right  of 
way  at  a  private  crossing  is  bound  to  exer- 
cise at  least  ordinary  care  to  avoid  injuring 
him.  Louisville  &  N.  R.  Co.  v.  Eaden,  6: 
581,  93  S.  W.  7,  122  Ky.  818. 

132.  One  in  charge  of  a  railroad  engine 
approaching  a  street  crossing  with  nothing 
to  obstruct  the  view  has  a  right  to  presume 
that  a  person  seen  slowly  walking  toward 
the  crossing  will  stop  when  he  gives  a  sig- 
nal with  the  whistle.  Schmidt  v.  Missouri 
P.  R.  Co.  3:  196,  90  S.  W.  136,  191  Mo.  215. 

133.  One  in  charge  of  a  railroad  engine 
approaching  a  highway  crossing  may  as- 
sume that  a  person  seen  walking  towards 
the  crossing  will  not  step  on  the  track  in 
front  of  the  train.  Wright  v.  Atlantic  Coast 
Line  R.  Co.  25:  972,  66  S.  E.  848,  110  Va. 
670. 

Obstructing  crossing. 

Contributory  negligence,  see  infra.  256-262. 
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Presumption  that  injuries  to  one  attempt- 
ing to  cross  train  blocking  street  cross- 
ing were  accidental  and  not  self-inflict- 
ed, see  Evidence,  552. 

Obstruction  of  crossing  by  train,  generally, 
see  Highways,  102,  103. 

Obstruction  of  crossing  interfering  with 
extinguishment  of  fire,  see  Fires,  18- 
22;  Pleading,  326,  344;  Pboximate 
Cause,  32,  33. 

Demurrer  to  complaint  in  action  for  inter- 
ference with  fire  by  obstruction  of 
crossing,  see  Pleading,  326. 

See  also  supra,  129. 

134.  A  railroad  company  which  has  per- 
mitted a  train  to  block  a  street  crossing 
for  an  hour,  during  which  time  numerous 
persons  have  crossed  the  train  in  the  pres- 
ence of  brakeman,  or  under  such  circum- 
stances that  the  train  operatives,  in  the  ex- 
ercise of  ordinary  care,  ought  to  have  an- 
ticipated that  persons  might  be  in  the  act 
of  crossing,  was  negligent  in  moving  the 
train  without  warning;  and  it  is  imma- 
terial that  they  did  not  have  notice  that 
some  particular  person  was  in  a  position 
of  danger.  Gesas  v.  Oregon  Short  Line  R. 
Co.  13:  1074,  93  Pac.  274,  33  Utah,  156. 

(Annotated) 

135.  The  violation  by  a  railway  company 
of  a  statute  enacted  to  prevent  obstruc- 
tions to  travel,  making  it  a  misdemeanor 
to  allow  cars  to  stand  upon  a  street  cross- 
ing for  more  than  ten  minutes  at  a  time  in 
such  a  way  as  to  reduce  the  opening  in  the 
traveled  part  of  the  street  to  less  than  30 
feet,  does  not  necessarily  constitute  negli- 
gence for  the  purposes  of  an  action  for 
personal  injuries  in  which  the  plaintiff  re- 
lies upon  the  fact  that  the  position  of  the 
cars,  by  obscuring  his  view  of  the  track,  pre- 
vented his  seeing  an  approaching  engine  in 
time  to  avoid  a  collision.  Denton  v.  Mis- 
souri, K.  &  T.  R.  Co.  47:  820,  133  Pac.  558, 
90  Kan.  51.  (Annotated) 

136.  To  give  a  right  of  action  to  an  indi- 
vidual for  the  violation  of  a  penal  ordinance 
forbidding  the  blocking  of  a  street  crossing 
by  railroad  trains  a  causal  connection  be- 
tween the  offense  and  the  injury  must  be 
shown,  and  therefore  a  complaint  which 
merely  alleges  the  violation  of  the  ordinance 
and  the  running  away  of  plaintiff's  team  as 
a  proximate  consequence  thereof,  without 
anything  to  show  how  the  fright  of  the  team 
resulted  therefrom,  is  insufficient.  Wilson 
v.  Louisville  &  N.  R.  Co.  8:  987,  40  So. 
941,  146  Ala.  285.  (Annotated) 

137.  A  boy  who  finds  a  street  crossing 
blocked  by  a  railroad  train  becomes  a  tres- 
passer in  entering  upon  the  railroad  prop- 
erty for  the  purpose  of  getting  around  the 
train;  and  the  company  cannot  be  held  liable 
for  his  death  by  the  violent  propulsion  of 
cars  against  one  which  he  has  mounted 
for  the  purpose  of  crossing,  unless  it  is 
guilty  of  wantonness  or  wilfulness.  Hasting 
V.  Southern  R  Co.  5:  775,  143  Fed.  260,  74 
C.  C.  A.  398.  (Annotated) 

138.  One  is  not  a  trespasser  in  attempting 
to  climb  over  a  train  after  waiting  upon 
a  highway  at  a  railroad  crossing  a  half  hour 
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for  the  train  to  move,  which  is  blocking  the 
crossing.  Gesas  v.  Oregon  Short  Line  R.  Co. 
13:  1074,  93  Pac.   274,  33  Utah,   156. 

139.  One  who  attempts,  by  invitation  of 
a  brakeman,  to  cross  through  a  train  stand- 
ing without  unnecessary  delay  on  a  public 
crossing,  is  a  trespasser  to  whom  the  rail- 
road company  owes  no  duty  until  his  peril 
is  discovered.  Southern  R.  Co.  v.  Clark, 
13:  1071,  105  S.  W.  384,  32  Ky.  L.  Rep.  69. 

(Annotated) 
Crossine  of  other  railroad. 
Contributory  negligence,  see  infra,  282. 

140.  A  railroad  company  is  bound,  in  the 
operation  of  its  trains  at  a  crossing  of  an- 
other road,  to  exercise  ordinary  care  not 
to  injure  a  person  riding  upon  an  engine  on 
the  other  road,  whose  presence  thereon  was 
not  of  such  a  character  as  to  constitute 
him  a  wrongdoer.  Grimshaw  v.  Lake  Shore 
&  M.  S.  R.  Co.  40:  563,  98  N.  E.  762,  205 
N.  Y.  371. 

Private  or  farm  crossings. 

141.  A  railroad  company  which  constructs 
a  private  farm  crossing,  and  permits  its 
frequent  use  by  a  tenant  of  the  farm  for 
the  benefit  of  which  it  is  constructed,  is,  in 
case  of  a  negligent  injury  to  the  tenant  at 
the  crossing,  subject  to  the  liability  of  one 
who  has  extended  an  invitation  which  has 
been  acted  on,  and  cannot  treat  the  injured 
person  as  a  trespasser  or  bare  licensee.  Bal- 
timore &  0.  S.  W.  R.  Co.  V.  Slaughter,  7:597, 
79  N.  E.  186,  167  Ind,  330.       (Annotated) 

b.  LooTcout;  signals, 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Duty  to  keep  lookout  for  persons  on  or 
near  railroad  track,  see  supra,  96- 
100,  102,  105,  107-109,  112. 

Right  to  rely  on  giving  of  signals,  see 
infra,  267-269,  272,  273. 

Liability  of  railroad  which  has  cut  gap  in 
fence  for  injury  to  crops  by  trespassing 
cattle,  see  Crops. 

Measure  of  damages  for  injury  at  crossing, 
see  Damages,  421. 

Duty  to  give  signal  for  benefit  of  roaming 
animals,  see  Evidence,  397. 

Presumption  against  trustworthiness  of  evi- 
dence that  signal  was  not  given,  see 
Trial,  682. 

Weight  of  evidence  of  witnesses  that  they 
did  not  hear  signals,  see  Evidence, 
2162,  2163. 

Variance  between  pleading  and  proof  in 
action  for  injury  at  crossing,  see  Evi- 
dence, 2492. 

Failure  to  give,  to  employee,  see  Master 
AND  Servant,  671-675. 

Allegations  as  to  negligence,  see  Plead- 
ing,  323,   324. 

Failure  to  give  signal  as  proximate  cause 
of  injury,  see  Proximate  Cause,  100, 
101. 

Question  for  jury  as  to,  see  Trial,  133- 
136,  437,  438. 

Instructions   as   to,   see   Trial,   1045,   1046. 

Correctness  of  finding  as  to,  see  Trial,  1128. 
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Cross-examination  of  witness  in  action  for 
injury  at  crossing,  see  Witnesses,  103. 

See  also  supra,  96-114;  infra,  165,  228, 
283. 

142.  A  traveler  has  the  right  to  expect 
that  the  usual  warning  will  be  given  by  a 
railway  company  at  a  place  frequently  used 
as  a  crossing,  where  the  company  has  estab- 
lished a  well-known  practice  of  giving  a 
signal  or  keeping  a  flagman  at  this  place, 
and  the  failure  of  the  company  to  do  so  is 
a  proper  fact  for  the  jury  to  consider  in  de- 
termining the  question  of  its  negligence. 
Midland  Valley  R.  Co.  v.  Shores,  49:  814, 
136  Pac.   157,  40  Okla.  75.        (Annotated) 

143.  A  railroad  company  is  liable  for 
running  down  a  person  at  a  street  cross- 
ing because  of  failure  to  equip  its  engine 
with  a  suitable  whistle  to  warn  persons  of 
its  approach.  Lepard  v.  Michigan  C.  R.  Co. 
40:  1 105,  130  N.  W.  668,  166  Mich.  373. 

144.  A  railway  company  is  negligent  in 
backing  a  train  over  a  highway  crossing 
without  giving  any  signal  whatever  of  its 
approach.  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Terrell,  42:  367,  95  N.  E.  1109,  177 
Ind.  447. 

145.  That  a  train  starts  to  back  over  a 
highway  crossing  at  a  point  nearer  to  the 
crossing  than  that  which  the  statute  fixes 
for  the  giving  of  crossing  signals  does  not 
relieve  it  of  the  duty  to  ring  the  bell  for 
the  crossing,  if  the  statute  requires  the  bell 
to  be  kept  ringing  from  the  point  where  the 
giving  of  the  signals  begins  until  the  cross- 
ing is  passed.  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Terrell,  42:  367,  95  N.  E.  1109,  177 
Ind.   447. 

146.  It  is  negligence  to  start  a  standing 
engine  over  a  street  crossing  without  giving 
signals,  after  those  in  charge  of  it,  had 
they  kept  the  usual  lookout,  must  have  seen 
that  a  traveler  on  the  highway  had  started 
to  drive  across  the  tracks.  Atchison,  T.  & 
S.  F.  R.  Co.  v.  Wilkie,  11:  963,  90  Pac.  775, 
77  Kan.  791. 

147.  Failure  of  a  railroad  company  to  give 
statutory  crossing  signals  is  not  negligence 
per  se  as  to  a  person  on  the  tracks  near  a 
crossing,  who  is  not  endangered  by  any  use 
he  is  making  or  intends  to  make  of  the 
highway  or  crossing.  Missouri,  K.  &  T.  R. 
Co.  v.  Saunders,  14:  998,  106  S.  W.  321,  101 
Tex.  255,  (Annotated) 

148.  A  railroad  company  does  not  owe  to 
one  who  has  gone  upon  it^  right  of  way  to 
rescue  cattle  which  have  wandered  there  be- 
cause of  absence  of  cattle  guards  at  a  high- 
way crossing  the  duty  of  sounding  a  bell 
upon  the  approach  of  a  train ;  and  he  cannot 
rely  upon  the  duty  of  the  company  to  give 
such  signal  upon  approaching  the  highway. 
Thompson  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
9:  672,  80  N.  E.  1054,  226  111.  542. 

149.  Failure  of  a  railroad  company  to 
give  the  signals  required  by  statute  when 
approaching  a  street  crossing  will  render  it 
liable  for  injury  to  a  traveler  on  a  street,  a 
portion  of  which  was  occupied  by  the  rail- 
road tracks,  and  wno  had  not  yet  reached 
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tite  crossing,  through  the  frightening  of  his 
horses,  where,  had  the  signals  been  given, 
he  might  have  avoided  the  danger.  Warn 
V.  Chicago  G.  W.  R.  Co.  31:  667,  126  N.  W. 
1104,    149    Iowa,   450.  (Annotated) 

150.  A  railway  company  is  not  under  a 
legal  duty  to  signal  the  approach  of  a  car 
or  train  by  sound  of  bell  or  whistle  for  the 
benefit  of  a  person  who  is  driving  a  team 
along  a  street  parallel  to  the  railway  track, 
near  a  crossing,  but  who  does  not  intend  to 
use  the  crossing;  nor  can  negligence  be  pred- 
icated upon  the  failure  of  the  company  to 
give  the  crossing  signals  in  order  that  the 
driver  may  have  warning  and  an  oppor- 
tunity to  care  for  his  team.  Everett  v. 
Great  Northern  R.  Co.  9:  703,  111  N.  W. 
281,  100  Minn.  309. 

At  w^hat  place. 

151.  An  overhead  bridge  crossing  of  a 
highway  by  a  railroad  track  is  within  the 
provision  of  a  statute  requiring  signals  to 
be  given  when  a  train  approaches  a  place 
where  the  "railroad  crosses  any  street,  road, 
or  highway."  Johnson  v.  Southern  P.  R. 
Co.  1 :  307,  82  Pac.  306,  147  Cal.  624. 

.  •  •  (Annotated) 

152.  The  Georgia  blow-post  law.  Civ.  Code 
1895,  §  2222,  regulating  the  giving  of  signals 
at  railroad  crossings,  does  not  apply  to  over- 
head crossings.  Barton  v.  Southern  R.  Co. 
22:  915,  64  S.  E.  1079,  132  Ga.  841. 

153.  A  railroad  company  whose  road 
passes  over  a  highway  by  a  bridge  is  not 
liable,  independently  of  statute,  to  a  travel- 
er in  the  highway  for  an  injury  caused  by 
the  fright  of  his  team,  occasioned  by  the 
running  of  a  train  in  the  usual  manner  and 
without  unnecessary  noise,  although  the  ap- 
proach of  the  train  to  the  overhead  bridge 
was  not  signaled,  and  the  topography  of  the 
country  was  such  that  travelers  on  the  high- 
way, on  approaching  the  passageway,  could 
not  see  or  hear  on-coming  trains.  Barton 
V,  Southern  R.  Co.  22:  915,  64  S.  E.  1079, 
132  Ga.  841. 

;  c.  Flagmen;  gates. 

(Bee  also  same  heading  in  Digest  L.B.A. 
1-70.) 

Right  to  rely  on  fiagman  at  crossing,  see, 
infra,  270-273. 

Raised  gates  as  bearing  on  contributory 
negligence,  see  infra,  274. 

Evidence  as  to  placing  of  watchman  at  rail- 
road crossing,  see  Evidence,  1664. 

Question  whether  gate  keeper  was  servant 
of  railroad  company,  see  Evidence, 
2244;  Masteb  and  Servant,  31,  32. 

Municipal  ordinance  requiring  flagman  at 
street  crossing,  see  Municipal  Cobpo- 
BATIONS,  71. 

Power  of  municipality  to  require  safety 
gates  at  railroad  crossings,  see  Munic- 
ipal Corporations,  114,  115. 

N^ligence  of  gate  tender  at  railroad  cross- 
ing, see  Master  and  Servant,  31,  32, 
1003. 

154.  A  railroad  company  is  not  bound  to 
station  a  flagman  at  the  crossing  of  a 
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switch  over  a  street  in  a  small  town.  Ham- 
mers v.  Colorado  Southern  N.  0.  &  P.  R. 
Co.  34:  685,  55  So.  4,  128  La.  648. 

155.  A  railroad  company  must  maintain  a 
watchman  or  use  some  other  precaution 
commensurate  with  the  danger  at  a  street 
crossing  in  a  city,  which  is  much  used  by 
travelers  on  the  highway  and  also  by  the 
railroad,  and  which,  by  reason  of  obstruct- 
ed view,  is  especially  dangerous.  Illinois  C. 
R.  Co.  V.  Coley,  i:  370,  89  S.  W.  234,  121  Ky. 
385. 

156.  Failure  to  maintain  a  watchman  to 
operate  gates  at  a  railroad  crossing  is  not 
negligence  towards  one  familiar  with  the 
situation,  if  any  warning  which  he  could 
have  given  would  have  conveyed  to  the 
traveler  only  information  which  he  should 
have  known,  or  induced  action  which,  un- 
der the  law,  it  was  his  duty  to  take.  Davis 
V.  Chicago,  R.  I.  &  P.  R,  Co.  16:  424,  159 
Fed.  10,  88  C.  C.  A.  488. 

157.  A  railroad  company  which  begins  to 
lower  a  safety  gate  at  a  street  crossing 
upon  approach  of  a  train,  at  a  time  when 
a  traveler  in  a  vehicle  is  upon  the  track, 
is  bound  to  arrest  the  descent  of  the  gate 
to  give  him  opportunity  to  escape,  and  will 
be  liable  for  the  injury  caused  by  lower- 
ing the  gate  upon  his  horses.  McLennan 
V.  North  Carolina  R.  Co.  33:  988,  70  S.  E. 
1066,  155  N.  C.   1.  (Annotated) 

4.  Speed. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Injury  to  passenger  at  station  by  running 
train  past  it  at  excessive  speed,  see 
Carriers,   600-604. 

Ordinance  limiting  speed  of  trains  on  in- 
terstate railway  within  corporate  lim- 
its, see  Commerce,  63. 

Opinion  evidence  as  to,  see  Evidence,  1142. 

Injunction  against  running  of  trains  at  ex- 
cessive speed,  see  Injunction,  385. 

Of  train  injuring  employee,  see  Master  and 
Servant,  428. 

Right  of  municipality  to  regulate  speed 
within  city  limits,  see  Municipal  Cor- 
porations, 127. 

Speed  of  trains  as  nuisance,  see  Nuisances, 
61,  62. 

Speed  of  street  railway  car,  see  Street 
Railways,  19,  28-35,  66,  67,  93. 

SuSiciency  of  evidence  as  to  speed  to  carry 
case  to  jury,  see  Trial,  131,  132. 

Question  for  jury  as  to,  see  Trial,  374-376, 
564. 

See  also  supra,   110;    infra,  228,  249,  285. 

158.  To  run  a  train  through  a  town  across 
a  place  where  persons  are  reasonably  to  be 
be  expected  on  the  track,  without  sufficient 
notice  of  its  approach,  and  at  such  speed 
that  those  in  charge  of  it  are  powerless  to 
accomplish  anything  to  avoid  injury  to  a 
person  on  the  track  after  they  obtain  sight 
of  him,  is  negligence.  Louisville  &  N.  R. 
Co.  V.  McNary,  17:  224,  108  S.  W.  898,  128 
Ky.  408. 
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159.  Running  a  railroad  train  at  a  spSed 
of  30  miles  an  hour  within  the  limits  of  a 
municipal  corporation  is  not  reckless,  al- 
though in  excess  of  the  limit  prescribed  by 
ordinance.  Schmidt  v.  Missouri  P.  R.  Co. 
3:  196,  90  S.  W.  136,  191  Mo.  215. 

160.  It  is  negligence  to  run  a  train  40  or 
45  miles  an  hour  through  an  incorporated 
town,  past  a  station,  and  across  paths, 
where  the  presence  of  persons  on  the  track 
may  reasonably  be  anticipated.  Smith's 
Adinr.  v.  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
41:193,  142  S.  W.  1047,  146  Ky,  568. 

161.  A  railroad  company  is  reckless  in 
running  a  train  so  rapidly  through  a  town 
on  a  foggy  night  that  it  could  not  be 
stopped  by  the  use  of  the  ordinary  means 
and  appliances  within  the  distance  in  which 
an  object  could  be  discovered  on  the  track 
by  the  glare  of  the  headlight.  St.  Louis  & 
S.  F.  R.  Co.  V.  Moore,  39:  978,  58  So.  471, 
101  Miss.  768.  (Annotated) 

162.  Running  a  railroad  train  50  miles  an 
hour  over  an  ordinary  country  road  cross- 
ing for  which  the  statutory  signals  have 
been  given  is  not  negligence  per  se.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Barnes,  3:  778,  76 
N.  E.  629,  166  Ind.  7.  (Annotated) 

163.  The  mere  fact  that  a  particular  high- 
way is  constantly  traveled  by  a  great  num- 
ber of  persons  is  not  sufficient  to  render  the 
question  of  negligence  in  running  a  train 
over  it  at  the  rate  of  50  miles  an  hour  one 
for  the  jury,  where  the  statutory  signals 
were  given  upon  approaching  it,  and  there 
is  nothing  to  show  that  the  number  of 
travelers  was  sufficient  to  impede  progress, 
or  otherwise  make  the  crossing  difficult  and 
dangerous.  Lake  Shore  &  M.  S.  R.  Co.  v. 
Barnes,  3:  778,  76  N.  E.  629,  166  Ind.  7. 

(Annotated) 

164.  A  railroad  company  is  under  no  ob- 
ligation to  check  the  ordinary  speed  of 
trains  upon  approaching  curves  in  cuts,  as 
a  precaution  against  injury  to  persons  walk- 
ing or  working  on  the  track.  Hoflfard  v. 
Illinois  C.  R.  Co.  16:  797,  110  N.  W.  446, 
138  Iowa,  543. 

165.  To  sustain  a  penal  prosecution 
against  a  railroad  company  for  running  its 
trains  over  a  street  crossing  at  a  dangerous 
rate  of  speed,  the  running  of  the  trains  must 
be  shown  to  have  been  attended  with  a  fail- 
ure to  give  the  usual  and  necessary  signals 
of  their  coming.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  V.  Com.  17:  561,  104  S.  W.  771,  126  Ky. 
712. 

5.  Noises;  frightening  animals. 

(See  alao  same  heading  in  Digest  L.R.A. 
1-70.) 

Burden  of  proving  that  use  of  whistle  was 
proximate  cause  of  injury,  see  Evi- 
dence, 324. 

Evidence  in  action  for  injury  from  fright 
of  horse  by  railroad  tricycle,  see  Evi- 
dence, 1614. 

Fright  of  horse  on  highway  by  employees 
handling  ties,  see  Highways,  277. 

Allegations   as  to,   see  Pleading,  337,  338. 
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Question    for    jury    as    to    negligence,    see 

Trial,  439. 
Correctness  of  finding  as  to,  see  Trial,  1128. 
See  also  supra,  149,  150;  infra,  233-235. 

166.  To  turn  on  the  steam  of  a  locomotive 
standing  at  a  public  crossing,  without  warn- 
ing and  without  taking  due  precautions  to 
discover  whether  there  is  any  person  on  or 
near  the  crossing  liable  to  be  injured  in  con- 
sequence of  so  doing,  constitutes  actionable 
negligence  on  the  part  of  the  railroad  com- 
pany, in  the  absence  of  special  circumstances 
justifying  the  act.  Williams  v.  Chicago,  B. 
&  Q.  R.  Co.  14:  1224,  HI  N.  W.  596,  113 
N.  W.  791,  78  Neb.  695. 

167.  Ordinarily  a  railroad  company  is  not 
liable  for  injuries  caused  by  a  team  taking 
fright  at  the  noise  incident  to  the  ordinary 
operation  of  a  train  on  its  road;  but  where 
the  conditions  are  such  that  noise  thus  made 
would  endanger  persons  at  a  public  cross- 
ing, which  result  could  be  avoided  by  tem- 
porarily staying  or  suspending  the  noise, 
without  materially  interfering  with  the  due 
operation  of  the  train,  ordinary  care  and 
prudence  require  that  it  be  thus  stayed  or 
suspended  until  the  danger  is  past.  Wil- 
liams V.  Chicago,  B.  &  Q.  R.  Co.  14:  1224, 
111  N.  W.  596,  113  N.  W.  791,  78  Neb. 
695. 

168.  A  railroad  company  may  he  liable, 
for  placing  an  object  calculated  to  frighten 
horses  upon  its  right  of  way  near  a  cross- 
ing, to  one  receiving  injuries  through  the 
frightening  of  his  horse  thereon.  Balti- 
more &  0.  S.  W.  R.  Co.  V.  Slaughter,  7:  597, 
79  N.  E.  186,  167  Ind.  330. 

169.  One  whose  horses  are  frightened  and 
caused  to  run  away  by  the  noise  of  a  car  in 
charge  of  the  brakeman,  and  running  on 
tracks  parallel  with  the  street,  and  moving 
by  gravity  at  a  slow  rate  of  speed,  and  with 
no  unusual  or  unnecessary  noise,  is  not  en- 
titled to  recover  for  personal  injuries  sus- 
tained. Everett  v.  Great  Northern  R.  Co. 
9:  703,  111  N.  W.  281,  100  Minn.  309. 

170.  A  railroad  company  is  liable  for  the 
value  of  a  horse  which  it  frightens  to  death 
by  its  wrongful  act,  although  no  bodily  in- 
jury is  inflicted  upon  it.  Louisville  &  N.  R. 
Co.  V.  Melton,  23:  183,  47  So.  1024,  158  Ala. 
509.  (Annotated) 

171.  A  railroad  company  may  be  found 
to  be  negligent  in  blowing  off  steam  from 
an  engine  standing  partly  across  a  highway 
crossing,  just  as  a  traveler  attempts  to 
drive  in  front  of  it,  with  such  force  as  to 
frighten  the  horse  and  cause  it  to  run  away 
to  the  injury  of  the  traveler.  Weller  v. 
Lehigh  Valley  R.  Co.  24:  1202,  73  Atl.  1024, 
225.  Pa.  110.  (Annotated) 

172.  A  railroad  company  running  a  train 
parallel  to  a  highway,  whose  employees  dis- 
cover that  a  horse  has  been  frightened  by 
the  train,  and  know  or  have  reason  to  know 
that  the  driver  is  in  peril,  is  liable  for  the 
resulting  injury  if  they  fail  to  use  reason- 
able care  with  the  means  at  hand  to  pre- 
vent injury  to  him.  Louisville  &  N.  R.  Co. 
V.  Johnson,  47:  918,  159  S.  W.  685,  155  Ky. 
155. 
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173.  Those  in  charge  of  a  train  running 
parallel  with  a  highway  are  not  bound  to 
keep  a  lookout  for  frightened  horses  on 
the  highway.  Louisville  &  N.  R.  Co.  v. 
Johnson,  47:  918,  159  S.  W.  685,  155  Ky. 
165. 

174.  Those  in  charge  of  a  railroad  train 
running  parallel  with  a  highway,  wlio  soe 
a  team  on  the  highway  ahead  of  the  train, 
have  a  right  to  presume  that  the  team  is 
ordinarily  gentle,  until  they  know  or  have 
reason  to  know  the  contrary,  and  to  act 
upon  that  presumption.  Louisville  &  N.  R. 
Co.  V.  Johnson,  47:  918,  159  S.  W.  685,  156 
Ky.  155. 

175.  A  railroad  company  is  not  liable  for 
the  death  of  a  colt  which  is  frightened  at 
the  approach  of  a  locomotive  and  runs  along 
the  track  into  a  trestle,  if  those  in  charge 
of  the  engine,  upon  seeing  the  animal  near 
the  track,  did  not  wantonly  or  maliciously 
frighten  it,  and  after  it  entered  on  the 
track,  used  due  care  to  stop  the  engine, 
which  was  done  before  the  trestle  was 
reached,  althougli  the  track  was  elevated 
a  little,  with  water  on  each  side  of  it,  which 
miglit  render  it  more  difficult  for  the  animal 
to  leave  the  track.  Nashville,  C.  &  St.  L. 
R.  v.  Garth,  46:  430,  59  So.  640,  179  Ala.  162. 

(Annotated) 

176.  Those  in  charge  of  an  engine  stand- 
ing close  to  a  public  crossing  must  prevent 
unusual  or  unnecessary  noises  to  be  made  by 
the  engine,  which  may  have  a  tendejicy  to 
frighten  horses  on  the  highway,  when  they 
are  not  requisite  to  the  safety  of  persons 
or  property  on  the  train.     Cox  v.   Illinois, 

C.  R.  Co.  32:  831,  134  S.  W.  911,  142  Ky. 
478. 

177.  One  in  charge  of  a  locomotive  engine 
is  not  guilty  of  negligence  per  se  in  whis- 
tling f(  .•  private  crossings,  although  neither 
the  statute  nor  good  railroading  requires 
it.  Lyons  v.  Chicago,  M.  &  St.  P.  R.  Co. 
35:  1219,  132  N.  W.  679,  28  S.  D.  31. 

178.  One  in  charge  of  a  railroad  locomo- 
tive is  not  required  to  keep  a  lookout  for 
frightened  horses  on  highways  running  par- 
allel with  the  tracks,  where  the  statute 
declares  that  the  law  never  requires  im- 
possibilities. Lyons  v.  Chicago,  M.  &  St. 
P.   R.   Co.   35:  1 2 19,   132   N.   W.   679,   28   S. 

D.  31. 

179.  Continuing  the  use  of  a  whistle 
while  a  train  is  running  several  rods  does 
not  show  such  an  unusual  use  as  to  render 
the  railroad  company  liable  for  injury 
through  fright  of  horse  on  a  highway  par- 
allel to  the  track,  where  the  statute  re- 
quires signals  to  be  maintained  for  a  dis- 
tance of  at  least  80  rods  from  crossings. 
Lyons  v.  Chicago,  M.  &  St.  P.  R.  Co.  35: 
1219,   132  N.  W.  679,  28  S.  D.  31. 

180.  A  railroad  company  cannot  be  held 
liable  for  injury  to  one  traveling  in  a  horse- 
drawn  vehicle  on  a  highway  parallel  to  the 
track,  through  the  frightening  of  the  horse 
by  the  blowing  of  the  whistle,  on  the 
theory  that  the  whistle  was  blown  after 
the  traveler's  peril  was  discovered,  where 
the  horse  did  not  show  fright  until  the 
whistle  began  to  blow,  at  which  time  the 
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engine  was  just  passing  the  horse,  although 
the  whistle  was  not  shut  off  as  soon  as 
the  engineer  received  notice  that  the  horse 
was  frightened.  Lyons  v.  Chicago,  M.  & 
St.  P.  R.  Co.  35:  1219,  132  N.  W.  679,  28 
S.  D.  31. 

6.  Injuries  to  animals  by  trains. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Implied  contract  to  pay  for  animals  negli- 
gently driven  in  front  of  railroad  train, 
see  Attachment,  8. 

Imposing  penalty  for  failure  to  pay  claim 
for  killing  stock  within  certain  time, 
see  Constitutional  Law,  566. 

Due  process  in  statutory  imposition  of  lia- 
bility for,  see  Constitutional  Law, 
576,  677. 

Damages  for  failure  to  remove  from  track 
carcasses  of  animals  killed  by  train, 
see  Damages,  40. 

Presumption  as  to  proximate  cause  of  in- 
jury, see  Evidence,   327. 

Presumption  and  burden  of  proof  as  to 
negligence,  see  Evidence,  396,  397. 

New  trial  in  action  for  killing  horse,  see 
New  Tkial,  30. 

Proximate  cause  of  injury,  see  Pboximatb 
Cause,   100. 

Question  for  jury  as  to,  see  Tbial,  236,  560. 

See  also  supra,  173,   178. 

181.  It  is  negligence  per  se  for  a  rail- 
road company  to  run  an  engine  backwards 
over  its  main  track  in  the  nighttime,  with- 
out the  proper  headlight  on  the  tender 
sufficient  to  enable  the  enginemen,  in  the 
exercise  of  reasonable  and  ordinary  care, 
to  see  ahead  a  reasonable  distance,  so  as 
to  avoid  doing  injury  to  animals  astray 
upon  the  track.  Hanger  v.  Chesapeake  & 
0.  R.  Co.  39:  271,  73  S.  E.  713,  70  W.  Va. 
212.  (Annotated) 

182.  Railroad  trainmen  are  in  duty  bound 
to  keep  a  vigilant  lookout  and  exercise  or- 
dinary diligence  to  frighten  away  animals 
that  may  be  discovered  approaching  or  in 
dangerous  proximity  to  the  track,  by 
sounding  the  whistle,  ringing  the  bell,  and 
using  the  means  provided  for  that  purpose, 
aa  well  as  for  those  discovered  upon  the 
track.  Harris  v.  Missouri,  K.  &  T.  R.  Co. 
24:  858,  103  Pac.  758,  24  Okla.  341. 

(Annotated) 

183.  A  railroad  company  is  bound  to  give 
warning  signals  when  a  train  approaclies 
turkeys  feeding  on  and  along  the  track. 
Lewis  V.  Norfolk  S.  R.  Co.  47:  1125,  79  S.  E. 
283,  163  N.  C.  33.  (Annotated) 
Lack  of  proper  fence. 

184.  A  statute  requiring  railroad  compa- 
nies to  maintain  fences  along  their  rights  of 
way  sufficient  to  turn  stock,  and  making 
the  company  liable,  in  the  absence  of  such 
fence,  for  all  damages  done  by  their  agents 
or  engines  or  cars  to  animals  on  the  track, 
provides  no  compensation  even  to  owners  of 
adjoining    property    for    stock    injured    by 
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falling  through  bridges.     Jimerson  v.  Erie 
R.  Co.  37:  1181,  97  N.  E.  48,  203  N.  Y.  518. 

185.  A  railroad  company  which  by  stat- 
ute is  made  liable  "for  all  damages  sus- 
tained in  person  or  property  in  any  man- 
ner, by  reason  of  the  want  or  insufficiency" 
of  fences  sufficient  to  turn  stock  on  each 
side  of  its  road,  is  not  liable  for  the  loss  of 
stock  which,  because  of  the  insufficiency  of 
its  fences,  wandered  upon  the  tracks  of 
another  railway  company,  where  it  was 
killed,  as  under  such  statute  the  liability 
of  a  railroad  company  is  limited  to  loss  or 
injury  occurring  upon  its  own  right  of  way. 
Hocking  Valley  R.  Co.  v.  Phillips,  29:  573, 
91  N.  E.  118,  81  Ohio  St.  453.     (Annotated) 

186.  A  railroad  company  required  by  stat- 
ute to  fence  its  tracks  where  it  passes 
through,  along,  or  adjoining  inclosed  or  cul- 
tivated fields  or  inclosed  lands,  and  there- 
by rendered  liable  for  damage  to  cattle  in- 
jured on  its  road  before  such  fences  are 
made  and  maintained,  regardless  of  whether 
the  engine  or  car  inflicting  the  damage  was 
negligently  operated,  is  not  liable  for  cattle 
killed  upon  its  track  in  the  absence  of  proof 
of  negligent  operation,  where  it  is  not  shown 
that  such  cattle  entered  upon  the  track  at 
a  place  where  the  company  was  required  to 
fence.  Bernardi  v.  Northern  P.  R.  Co.  27: 
796,  108  Pac.  542,  18  Idaho,  76. 

Cattle  gnards;  gates. 

Necessity  of  plea  in  action  for  penalty  for 
failure  to  maintain  guards,  see  Plead- 
ing, 499. 

187.  Where,  by  statute,  railroad  com- 
panies are  required  to  maintain  cattle 
guards  to  keep  cattle  from  straying  upon 
their  tracks  from  public  highways,  the  com- 
pany is  as  much  liable  for  killing  an  ani- 
mal which  strays  upon  its  tracks  because 
of  the  absence  of  a  cattle  guard,  as  it 
would  be  in  case  the  animal  came  on  its 
track  from  adjoining  property  because  of 
the  absence  of  a  fence.  Jensen  v.  South 
Dakota  C.  R.  Co.  35:1015,  127  N.  W,  650, 
25  S.  D.  506. 

188.  Whether  a  railway  company  must, 
in  the  exercise  of  reasonable  care,  keep  its 
cattle  guards  clear  of  ice  and  snow,  de- 
pends on  the  location  and  elevation  of  the 
tracks,  the  character  of  the  weather,  the 
prevalence  of  storms,  the  use  of  the  ad- 
jacent crossings  or  vicinity  for  the  passage 
of  animals,  and  all  facts  and  circumstances 
relevant  to  the  matter.  Yates  v.  Chicago, 
St.  P.  M.  &  0.  R.  Co.  36:  997,  132  N.  W. 
994,   115   Minn.   496.  (Annotated) 

7.  Fires. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70./ 

Aa  to  personal  injury  by  sparks,  see  supra, 

121,  122. 
As  to  contributory  negligence,  see  infra,  II. 

e,  5. 
Splitting  of  cause  of  action  for  loss  by  fire, 

see  Action  ob  Suit,  95. 
Due  process  in  making  company  liable  for 

fires,    see   Constitutional   Law,    575, 

576. 
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Contract  against  liability  for,  see  Con- 
tracts, 498. 

Measure  of  damages  for,  see  Damages,  673. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  398-403. 

Evidence  in  action  for  setting  out  fire,  see 
EVIDENCB,   717. 

Admissibility  of  station  agent's  report  as 
to  cause  of,  see  Evidence,  827. 

Right  of  locomotive  engineer  to  testify  as 
to  distance  that  sparks  from  locomotive 
will  set  fire,  see  Evidence,  1198. 

Evidence  on  question  whether  fire  set  out 
by  railroad  company  caused  loss  of 
property   burned,   see   Evidence,   1841. 

Evidence  of  other  fires,  see  Evidence,  1860- 
1862. 

Sufficiency  of  evidence  as  to  cause  of  fire, 
see  Evidence,  2062-2066. 

Sufficiency  of  proof  of  negligence,  see  Evi- 
dence,  2158-2161. 

Sufficiency  of  evidence  as  to  existence  of 
railroad  right  of  way,  see  Evidence, 
2182. 

Variance  between  pleading  and  proof,  see 
Evidence,  2489. 

Setting  fire  on  right  of  way  to  clear  it 
of  grass,  etc.,  see  Fibes,  9. 

Liability  for  fire  communicated  from  build- 
ing on  company's  premises,  see  FiB£S, 
11. 

Liability  for  fire  communicted  from  a  build- 
ing on  its  premises,  see  Fibes,  11. 

Set  by  independent  contractor,  see  Masteb 
AND  Sebvant,  997,  1019-1023. 

Liability  of  railroad  employees  for  fires, 
see  Masteb  and  Sebvant,  1045,  1046. 

Requiring  spark  arrester  on  locomotives, 
see  Municipal  Cobpobations,  209. 

Sufficiency  of  allegations,  see  Pleading, 
327,  328. 

Proximate  cause  of  loss  from  fire  communi- 
cated from  railroad  property,  see  Pbox- 
imate  Cause,  44,  55. 

Question  for  jury  as  to  negligence,  see 
Teial,  130,  570. 

Peremptory  instruction  in  favor  of  railroad 
company,  see  Trial,  745. 

Interference  by  railroads  with  extinguish- 
ment of  fire,  see  Evidence,  2157 ;  Fibes, 
18-23;  Pleading,  326,  344;  Pboximte 
Cause,  52,  53. 

Subrogation  of  company  responsible  for  loss 
by  fire  to  insurance  thereon,  see.  Con- 
stitutional Law,  465. 

Statute  abolishing  insurer's  right  to  sub- 
rogation where  fire  destroying  property 
was  caused  by  railroad  company,  see 
Constitutional  Law,  806. 

Right  of  courts  to  engraft  exceptions  on 
statute  subrogating  railroad  companies 
responsible  for  fire  to  insurance  upon 
property  destroyed,  see  Courts,  94. 

Subrogation  of  insurer  to  rights  against 
company,  see  Insubance,  875-878. 

Retrospective  effect  of  statute  cutting  off 
insurer's  right  to  subrojration  where 
loss  caused  by  railroad  fire,  see  Stat- 
utes, 312. 

Exemption  of  insurer  from  loss  by  fire 
caused  by  locomotive  engine,  see  In- 
surance, 673. 


2360 


RAILROADS,  II.  d,  7. 


Proper  parties  to  action  by  insurer  to  re- 
cover against  railroad  causing  loss  of 
property,  see  Parties,  10. 

189.  Negligence  is  the  gist  of  an  action 
for  damages  caused  by  fires  set  from  loco- 
motives of  a  railroad  company.  Osburn  v. 
Oregon  R.  &  Nav.  Co.  19:  742,  98  Pac.  627, 
15  Idaho,  748. 

190.  A  railroad  company  may,  independ- 
ently of  statute,  be  liable  for  negligence  in 
allowing  dry  grass  and  weeds  to  acctunulate 
upon  its  right  of  way  in  such  a  manner  that 
they  take  fire  which  spreads  to  neighboring 
property.  Illinois  C.  R.  Co.  v.  Siler,  15: 
819,  82  N.  E.  362,  229  lU!  390. 

191.  A  railroad  company  is  liable  for  neg- 
ligently setting  fire  to  lumber  stacked  with 
its  consent  on  its  right  of  way  at  the  place 
usually  occupied  by  lumber  awaiting  trans- 
portation, although  it  has  not  been  de- 
livered to  it  for  that  purpose.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  v.  South  Fork  Coal  Co. 
i:  533»  71  C.  C.  A.  316,  139  Fed.  528. 

(Annotated) 

192.  A  railroad  company  which  permits  a 
logging  road  to  use  its  track  with  engines 
and  cars  is  liable  for  the  destruction  of 
neighboring  property  by  sparks  thrown  by 
such  engines.  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Chappell,  10:  1175,  102  S.  W.  893,  83  Ark. 
94.  (Annotated) 

193.  A  railway  company  which  fails  to 
patrol  its  right  of  way  to  prevent  and  ex- 
tinguish fires,  and  does  not  equip  its  loco- 
motives with  proper  spark  arresters,  is  lia- 
ble for  injury  to  neighboring  property  by 
fire  started  on  its  right  of  way  from  sparks 
thrown  out  by  such  engine.  Patry  v. 
Northern  Pacific  R.  Co.  34:  586,  131  N.  W. 
462,   114  Minn.  375. 

194.  To  render  a  railroad  company  lia- 
ble for  loss  of  adjacent  property  by  fire 
spreading  from  its  right  of  way,  it  is  not 
necessary  that  its  employees  have  knowl- 
edge of  the  existence  of  the  fire.  New 
York,  C.  &  St.  L.  R.  Co.  v.  Roper,  36:  952, 
96  N.  E.  468,  176  Ind.  497. 

195.  That  a  fire  originating  through  the 
negligence  of  a  railroad  company  on  its 
right  of  way  was  apparently  extinguished 
before  reaching  property  afterwards  con- 
sumed does  not  relieve  the  railroad  company 
from  liability  for  the  loss,  if  the  fire  merely 
smoldered,  so  that  the  original  fire  was  the 
proximate  cause  of  the  loss.  Hardy  v. 
Hines  Bros.  Lumber  Co.  42:  759,  75  S.  E. 
855,  160  N.  C.  113.  (Annotated) 

196.  A  railroad  company  that  has  neg- 
ligently failed  to  prevent  the  spread  of  a 
fire  which  it  knows,  if  not  controlled,  will 
spread  and  destroy  property  of  adjoining 
owners,  is  liable  for  the  damages  caused 
by  the  spread  of  such  fire.  Farrell  v.  Min- 
neapolis &  R.  R.  R.  Co.  45:  215,  141  N.  W. 
491,  121  Minn.  357. 

197.  Where  a  fire  for  which  a  railroad 
company  is  not  responsible  is  burning  on 
and  along  its  right  of  way,  and  the  com- 
pany knows  of  the  same,  and  knows  that  if 
not  controlled,  it  will  spread  and  destroy 
valuable  property  of  adjoining  owners,  a 
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duty  devolves  upon  the  railroad  company  to 
use  reasonable  care  to  prevent  this  result. 
Farrell  v.  Minneapolis  &  R.  R.  K.  Co.  45: 
215,  141  X.  VV.  491,  121  Minn.  3.57. 

198.  Although  a  railroad  company  is  not 
the  cause  of  an  independent  fire  that  joined 
with  one  caused  by  its  locomotive,  and  pro- 
ceeded to  the  land  on  which  the  damage  com- 
plained  of  resulted,  it  is  liable  for  suth  dam- 
ages where,  through  its  negligence,  the  first 
fire  was  permitted  to  spread.  Farrell  v. 
Minneapolis  &  R.  R.  R.  Co.  45:  215,  141  N. 
W.  491,  121  Minn.  357.  (Annotated) 

199.  The  measure  of  duty  of  a  railroad 
company  with  respect  to  dt^bris  in  proximity' 
to  a  trestle  is  to  keep  the  right  of  way  free 
from  such  as  would  be  subject  to,  or  would 
probably  or  likely,  communicate  fire  there- 
to; and  it  is  error  to  charge  that  the  way 
must  be  kept  free  of  such  as  would  be  "lia- 
ble to  take  fire,"  since  it  might  be  under- 
stood as  meaning  such  as,  within  the  range 
of  possibility,  would  take  and  communicate 
fire  to  the  trestle.  Root  v.  Kansas  Citv  S. 
R.  Co.  6:  212,  92  S.  W.  621,  195  Mo.  348. 

200.  The  jury  may  find  that  fire  blown 
from  adjoining  property  was  communicated 
to  a  railroad  trestle  through  inflammable 
debris  collected  near  it,  rather  than  by  fall- 
ing on  the  trestle.  Root  v.  Kansas  City  S. 
R.  Co.  6:  212,  92  S.  W.  621,  195  Mo.  348. 

201.  A  railroad  company  cannot  escape 
liability  for  injury  to  abutting  property  by 
fire  set  out  on  its  right  of  way  through  its 
negligence  in  permitting  the  accumulation 
of  rubbish  thereon,  by  showing  that  its  en- 
gines were  in  proper  condition  and  skilfully 
handled.  Hawley  v.  Sumpter  Valley  R.  Co. 
12:  526,  90  Pac.  1106,  49  Or.  509. 

202.  A  prima  facie  case  of  negligence  in 
regard  to  the  condition  of  its  right  of  way, 
so  as  to  render  a  railroad  company  liable 
for  injury  to  neighboring  property  by  a  fire 
spreading  therefrom,  is  made  out  by  evi- 
dence that  it  was  enciunbered  by  dry  grass, 
brush,  and  logs,  which  had  been  permitted 
to  remain  there  a  year,  and  tie  ends,  which 
had  been  piled  there  by  railroad  employees. 
Hawley  v.  Sumpter  Valley  R.  Co.  12:  526,  90 
Pac.  1106,  49  Or.  509. 

203.  The  duty,  if  any,  of  the  crew  of  a  lo- 
cal freight  train  which  throws  fire  outside  of 
the  right  of  way  while  switching  at  a  way 
station,  to  leave  the  train  and  extinguish 
the  fire  to  prevent  its  spread,  is  subordinate 
to  the  duty  of  operating  the  train  on  sched- 
ule time.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Brough,  12:  401,  81  N.  E.  57,  168  Ind.  378. 

204.  A  railroad  company  is  not  liable  for 
a  fire  caused  by  the  negligence  of  one  em- 
ployed by  it,  who,  after  his  day's  work  is 
over,  has  returned  to  the  car  provided  by 
the  company  for  that  purpose,  to  sleep. 
Southern  R.  Co.  v.  Power  Fuel  Co.  12:  472, 
152  Fed.  917,  82  C.  C.  A.  65.       (Annotated) 

205.  A  member  of  a  construction  gang  of 
a  railroad,  who,  after  his  day's  work  is  over, 
has  returned  to  a  car  provided  for  that  pur- 
pose, to  sleep,  is  not,  while  there,  an  em- 
ployee of  the  company,  within  the  meaning 
of  a  statute  making  the  company  liable  for 
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fires  originating  within  the  limits  of  it? 
right  of  way  in  consequence  of  the  act  of 
any  of  its  authorized  agents  or  employees. 
Southern  R.  Co.  v.  Power  Fuel  Co.  12:  472, 
152  Fed.  917,  82  C.  C.  A.  65. 

c.    Contributory    negligence. 

Contributory  negligence  of  passenger,  see 
Caerieks,  II.  g,  2. 

Effect  of  contributory  negligence  on  meas- 
ure of  damages,  see  Damages,  448. 

See  also  Carriebs,  607. 

i.  Persons  on  or  near  track;  licensees; 
trespassers. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Of  infant,  see  infra,  286. 

Of  one  accompanying  livestock  during  ship- 
ment, see  Carriers,  325,  326. 

Of  passenger  crossing  track,  see  Carriers, 
111,   340-351;    Trial,  394-396. 

Of  parent  as  bar  to  recovery  for  killing  of 
child  by  train,  see  Death,  49. 

Relevancy  of  evidence,  see  Evidence,  1790. 

Of  employees,  see  Master  and  Servant, 
II.  c,  2. 

Proximate  cause  of  injury,  see  Proximate 
Cause,  75. 

Question  for  jury  as  to,  see  Trial,  II.  c, 
8,  c,  2,  b. 

See  also  supra,  63. 

206.  One  who  stands  close  to  a  railroad 
track,  and  fixes  his  attention  so  closely  up- 
on the  operations  of  a  steam  shovel  as  to 
become  oblivious  of  the  approach  of  a  loco- 
motive from  a  direction  where  the  view  is 
unobstructed  for  a  mile,  is  chargeable,  as 
matter  of  law,  with  negligence  contributing 
to  his  injury.  Anderson  v.  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  14:  886,  114  N.  W. 
1123,  103  Minn.  224. 

207.  A  railroad  company  is  not  liable  for 
the  death  of  one  who,  in  broad  daylight, 
walks  in  front  of  an  approaching  engine  at 
a  time  when  no  diligence  or  efl'ort  on  the 
part  of  those  in  charge  of  the  train  could 
have  discovered  or  prevented  his  peril.  Lou- 
isville &  N.  R.  Co.  v.  Gilmore,  21:  723,  109 
S.  W.  321,  33  Ky.  L.  Rep.  74. 

208.  A  pedestrian  walking  along  a  rail- 
road track  in  a  public  street  in  the  night 
is  not  negligent  in  stepping  on  the  track 
after  an  engine  has  overtaken  and  passed 
him,  in  the  path  of  a  car  making  a  Hying 
switch,  where  he  could  not  see  the  light  car- 
ried on  top  of  it,  or  hear  the  noise  of  its 
approach  because  of  the  noise  made  by  the 
engine.  Southern  R.  Co.  v.  Caplinger,  49: 
660,  152  S.  W.  947,  151  Ky.  749. 

209.  A  drayman  who  stands  within  the 
path  of  trains  at  a  railroad  station,  until 
he  is  injured  by  a  projection  of  a  passing  en- 
gine, when  he  might  have  seen  the  engine 
when  it  was  several  hundred  feet  away,  is 
negligent.  Southern  R.  Co.  v.  Bailey,'  27: 
379,  67  S.  E.  365,  110  Va.  833. 

210.  The  misconduct  of  those  in  charge 
of  a  locomotive  which  is  driven  along  a  city 
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street  at  an  unlawful  and  dangerous  rate 
of  speed  without  signal  being  given  of  its 
approach,  and  without  an  outlook  being 
kept,  may  amount  to  such  recklessness  and 
wantonness  as  to  cut  off  the  defense  of  con- 
tributory negligence,  although  such  em- 
ployees did  not  know  of  the  presence  of  the 
person  injured,  if,  to  their  knowledge,  the  ex- 
tent to  which  the  street  was  used  made  an 
injury  so  probable  that  they  must  be  deemed 
to  have  realized  its  imminence,  and  to  have 
refrained  from  taking  steps  to  prevent  it 
because  they  were  indifferent  whether  it  oc- 
curred or  not.  Atchison,  T.  &  S.  F.  R.  Co. 
v.  Baker,  21:  427,  98  Pac.  804,  79  Kan.  183. 

( Annotated ) 

211.  To  step  upon  a  railroad  track  with- 
out looking  or  listening  for  approaching 
trains  will  not  be  held  to  be  negligence  as 
matter  of  law  where  the  scintilla  rule  of 
evidence  applies,  and  there  is  any  evidence 
that  under  the  circumstances  due  care  was 
used.  Louisville  &  N.  R.  Co.  v.  McNary, 
17:  224,   108   S.  W.   898,   128  Ky.   408. 

212.  A  deaf  person  who  attempts  to  cross 
a  railroad  track  where  the  presence  of 
trains  may  reasonably  be  anticipated,  with- 
out looking  to  see  if  one  is  approaching,  is 
guilty  of  negligence  which  will  absolve  the 
railroad  company  from  liability  for  his 
death  in  case  he  steps  in  front  of  a  train 
and  is  killed,  although  it  was  also  negligent 
in  the  running  of  the  train.  Smith's  Admr. 
V.  Cincinnati,  N.  0.  &  T.  P.  R,  Co.  41:193, 
142  S.  W.  1047,  146  Ky.  568.      (Annotated) 

213.  One  walking  through  a  railroad  yard 
where  trains  are  likely  to  be  moving  at 
any  time  is  negligent,  as  matter  of  law, 
in  stepping  upon  a  track  in  front  of  a  mov- 
ing train,  without  observation,  which  will 
bar  all  right  to  recover  for  injury  from  a 
collision  with  a  moving  train,  although 
those  operating  it  were  also  negligent  in 
failing  to  maintain  a  lookout.  Teakle  v. 
San  Pedro,  L.  A.  &  S.  L.  R.  Co.  10:  486,  90 
Pac.  402,  32  Utah,  276. 

In  attempt  t*  rescue  another;  acting 

in  emergency. 
See  also  infra,  239-244. 

214.  It  is  not  negligence  per  se  to  jump 
across  a  railroad  track  in  front  of  a  mov- 
ing engine  in  the  night,  when  the  speed  of 
its  approach  cannot  be  determined,  to  res- 
cue a  person  in  peril  on  the  track  because 
of  the  negligence  of  the  railroad  company. 
Norris  v.  Atlantic  Coast  Line  R.  Co.  27: 
1069,  67  S.  E.  1017,  152  N.  C.  505. 

(Annotated) 

215.  To  relieve  one  from  the  charge  of 
contributory  negligence  in  standing  in  front 
of  an  approaching  train  because  he  was 
attempting  to  rescue  another  from  peril,  it 
must  appear  that  such  other  was  in  im- 
minent danger,  and  that  it  was  caused  by 
the  negligence  of  the  railroad  company. 
Wright  V.  Atlantic  Coast  Line  R.  Co.  25: 
972,  66  S.  E.  848,  110  Va.  670. 

216.  One  rightfully  attempting  to  cross 
railroad  tracks  is  not  negligent  per  se  in 
grabbing  for  his  hat,  which  is  blown  off  by 
the  commotion  of  a  passing  engine,  and 
about  to  fall  on  a  parallel  track,  without 
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looking  to  see  if  cars  are  approaching  on 
that  track,  so  as  to  prevent  holding  the 
railroad  company  liable  in  case  he  is  in- 
jured by  cars  shunted  onto  that  track  by  a 
flying  switch,  without  -.varning  of  their  ap- 
proach. Farris  t.  Southern  R.  Co.  40:  1115, 
66  S.  E.  457,  151  N.  C.  483. 
Ijicensees. 

Proximate  cause  of  injury,  see  Pboximate 
Cause,  75. 

217.  A  licensee  who  unnecessarily  selects 
a  railroad  bridge  as  a  route  to  his  destina- 
tion is  negligent  so  that  he  cannot  hold  the 
railroad  company  liable  for  an  injury  re- 
ceived, when  compelled  to  jump  therefrom, 
by  an  approaching  train.  Texas  Midland 
R.  Co.  V.  Byrd,  20:  429,  115  S.  W.  1163,  102 
Tex.  263. 

218.  A  licensee  upon  a  portion  of  a  rail- 
road right  of  way  used  for  the  storage  of 
lumber  and  railroad  materials  cannot  hold 
the  railroad  liable  for  injuries  caused  by  a 
piece  of  lumber  which,  lying  too  close  to  the 
track,  is  struck  by  a  passing  train  and 
hurled  against  him,  if,  by  the  exercise  of 
care  which  an  ordinarily  prudent  man  would 
have  exercised  under  similar  circumstances, 
he  could  have  discovered  the  danger  from 
its  being  so  struck  in  time  to  have  avoided 
the  injury.  Muse  v.  Seaboard  Air  Line  R. 
Co.  19:  453,  63  S.  E.  102,  149  N.  C.  443. 

219.  A  railroad  company  is  liable  for  the 
death  of  one  using  its  yard  as  a  thorough- 
fare, in  accordance  with  a  custom  known 
to  the  company,  and  himself  negligent,  who, 
after  being  knocked  down  by  a  moving 
train,  was  killed  only  when  reached  by  the 
engine,  if  those  in  charge  of  the  train 
could,  by  observing  their  duty  towards 
him,  have  stopped  the  train  before  the  en- 
gine reached  him.  Teakle  v.  San  Pedro,  L. 
A.  &  S.  L.  R.  Co.  zo:  486,  90  Pac.  402,  32 
Utah,  276. 


2.  At  erosaings. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

N^ligence  of  minor,  see  infra,  IT.  e,  3. 

Application  of  rule  as  to  looking  for  trains 
at  railroad  crossings  to  one  crossing 
street  in  front  of  automobile,  see  Axjto- 
MOBILE,    63. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  481-487,  552. 

Presumption  as  to  accidental  character  of 
injuries  to  one  attempting  to  cross 
tra'n  blocking  crossing,  see  Evidence, 
552. 

Sufficiency  of  evidence  to  show  due  care  of 
one  killed  at,  see  Evidence,  2175-2178. 

Of  person  injured  by  unevcnness  of  crossing 
place,  see  Highways,  354. 

Attempt  to  cross,  as  exposure  to  obvious 
danger,  see  Insurance,  769. 

Negligence  of  employee,  see  Masteb  and 
Servant,  674,  675. 

As  proximate  cause  of  injury,  «ee  Proxi- 
mate Cause,  99,  101,  102. 
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I  At  street  railway  crossing,  see  Street  Rail- 
ways,  82-94. 
Question    for   jury   as  to,   see   Trial,    436, 

447-455. 
Instruction    as  to,    see   Trial,   1044,    1047. 
See  also   supra,   130,   133. 

220.  A  bicyclist  must  approach  a  railroad 
crossing  with  his  machine  under  sucli  com- 
plete control  that  he  can  stop  within  a 
reasonable  time,  if  by  so  doing  he  may  es- 
cape injury.  Avery  v.  New  York,  O.  &  W. 
R.  Co.  42:  158,  99  N.  E.  86,  205  N.  Y.  502. 

(Annotated) 

221.  One  driving  an  automobile  is  negli- 
gent in  running  off  the  end  of  a  16-foot 
planking  on  an  unobstructed  railroad  cross- 
ing on  a  bright  night  when  his  lamps  are 
all  burning,  and  stalling  his  machine  on 
the  rails.  Nicol  v.  Oregon-Washington  R. 
&  Xav.  Co.  43:  174,  128  Pac.  628,  71  Wash. 
409. 

222.  A  traveler  on  a  highway  is  not  bound 
to  know  that  it  is  safe  to  cross  railroad 
tracks  before  attempting  to  do  so.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Terrell,  42: 
367,  95  N.  E.  1109,  177  Ind.  447. 

223.  A  traveler  on  a  highway  who  is  in 
process  of  crossing  a  railroad  right  of  way 
on  which  several  tracks  are  laid  is  not  re- 
leased from  the  duty  of  watchfulness  for 
approaching  trains  by  the  fact  that  he  has 
crossed  a  portion  of  the  tracks  in  safety. 
Bracken  v.  Pennsvlvania  R.  Co.  34:  790,  71 
Atl.  926,  222  Pa.' 410. 

224.  A  traveler  at  an  ordinary  country 
crossing,  who  sees  an  approaching  passen- 
ger train,  must  assume  that  such  train  may 
be  running  at  any  rate  of  speed  which  the 
business  or  necessities  of  the  company  may 
require,  and  must  act  accordingly.  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Schriver,  24  492, 
103  Pac.  994,  80  Kan.  540.  (Annotated) 

225.  A  traveler  at  an  ordinary  country 
crossing  is  not  warranted  in  attempting  to 
cross  in  front  of  an  approaching  passenger 
train  which  he  sees,  because,  assuming  the 
speed  of  the  train  not  to  be  greater  than 
usual,  a  man  of  ordinary  care  and  caution 
would  not  regard  such  an  attempt  as  dan- 
gerous. Atchison,  T.  &  S.  F.  R.  Co.  v. 
Schriver,  24:  492,  103  Pac.  994,  80  Kan.  540. 

226.  That  the  train  which  killed  one  driv- 
ing across  a  track  at  a  crossing  was  an  ex- 
tra did  not  relieve  either  party  to  the  col- 
lision from  the  duty  of  the  exercise  of  care. 
Carlson  v.  Chicago  &  N.  W.  R.  Co.  4:  349,. 
105  N.  W.  555,  96  Minn.  504. 

227.  The  failure  of  one  approaching  a 
railroad  crossing  to  see  an  approaching 
train  which  is  in  view  when  he  looks  along 
the  track  prior  to  crossing  is  such  negli- 
gence that  he  cannot  hold  the  railroad  com- 
pany liable  in  case  he  is  injured  by  the  train- 
while  on  the  crossing.  Gehring  v.  Atlantic 
Citv  R.  Co.  (N.  J.  Err.  &  App.)  14:312, 
68  All.  61,  75  N.  J.  L.  490. 

228.  A  female  pedestrian  who,  when  ap- 
proaching a  railroad  crossing,  looked  and 
listened  at  a  point  35  feet  distant  there- 
from, from  which  point  400  feet  of  the  track 
was  visible,  and  tnen  continued  toward  the 
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crossing  without  again  looking,  although 
the  nearer  the  approach  the  greater  the 
distance  the  track  was  visible,  was  not,  be- 
cause she  did  not  look  at  the  most  advan- 
tageous point  from  which  an  oncoming  train 
could  have  been  seen  auJ  a  collision  avoided, 
guilty  of  contributory  negligence  as  matter 
of  law  which  will  preclude  her  holding  the 
railroad  company  responsible  for  being 
struck  by  a  train  which  was  running  at  an 
unusual  rate  of  speed  and  did  not  give  any 
warning  of  its  approach  as  required  by  stat- 
ute, where  plaintiff  testified  that  in  her 
judgment  an  observation  made  at  the  point 
from  which  »he  had  looked  would  advise 
her  of  an  approaching  train  and  enable  her 
to  protect  herself,  that  she  continued  when 
approaching  the  crossing  to  listen,  but 
heard  no  sound  to  indicate  an  oncoming 
train,  until  struck,  and  that  there  was  noth- 
ing to  distract  her  attention.  Wallenburg 
V.  Missouri  P.  R.  Co.  37:  135,  126  N.  W. 
289,  86  Neb.  642. 

229.  The  mere  attempt  of  one  on  foot  to 
cross  over  a  railroad  track  at  a  highway 
crossing  when  the  gates  are  down,  in  doing 
which  he  is  injured,  does  not  raise  a  con- 
clusive presumption  that  "he  took  all 
chances  of  the  injury  and  cannot  recover;" 
but  the  fact  that  the  gates  were  closed 
is  a  circumstance  to  be  taken  into  account 
in  determining  whether,  under  all  the  facts, 
he  was  negligent  in  not  observing  the  warn- 
ing thereby  conveyed.  Samkiwicz  v.  At- 
lantic City  R.  Co.  (N.  J.  Err.  &  App.) 
39:  571,  81  Atl.  833,  82  N.  J.  L.  478. 

230.  It  is  not  negligence  per  se  for  a 
traveler  in  a  vehicle  who  is  upon  a  rail- 
road track  at  a  street  crossing  when  the 
signal  sounds  for  approach  of  a  train  and 
the  safety  gates  begin  to  lower,  to  attempt 
to  escape  by  driving  his  horse  forward  at 
a  trot,  rather  than  take  the  risk  of  re- 
maining on  the  track  inside  the  gates  while 
the  train  passes,  where  he  has  less  than  60 
feet  to  go  to  get  beyond  the  gate.  McLen- 
nan V.  North  Carolina  R.  Co.  33:  988,  70 
S.  E.  1066,  155  N.  C.  1. 

231.  The  fact  that  one  who  rightfully  goes 
upon  a  railroad  track  to  attempt  to  stop 
an  approaching  train  which  is  carrying  a 
powerful  headlight  cannot  be  said  to  have 
been  negligent  per  se  merely  because  lie 
did  not  get  off  in  time  to  avoid  being  struck 
by  the  train.  Thompson  v.  Seaboard  A.  L. 
R.  Co.  20:  426,  62  S.  E.  396,  81  S.  C.  333. 

232.  It  is  not  negligence  per  se  to  attempt 
to  drive  over  a  railroad  crossing  in  front  of 
an  engine  which  is  standing  still,  with  no 
sign  or  indication  on  the  part  of  the  engi- 
neer of  an  intention  to  move  it.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Wilkie,  11:  963,  90  Pac. 
775,  77  Kan.  791.  (Annotated) 

233.  One  cannot  be  said  to  be  negligent  as 
matter  of  law  in  consenting  to  be  carried 
in  a  buggy  to  a  |X)int  within  a  few  feet  of 
a  railroad  track  which  he  intends  to  cross, 
and  in  attempting  to  alight  there,  where 
the  horses  are  not  afraid  of  the  cars  and 
their  heads  are  turned  away  from  the  track, 
while  no  train  is  known  to  be  approaching, 
go  as  to  defeat  his  action  against  the  rail- 
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road  company  for  injury  caused  by  its  neg- 
ligently running  a  train  upon  him  while 
he  is  attempting  to  escape  from  the  horses 
which  have  been  frightened  by  a  passing 
train.  Grant  v.  Oregon  R.  &  Nav.  Co.  25: 
925,  103  Pac.  1126,  54  Wash.  678. 

234.  One  who  attempts  to  drive  across  a 
railroad  track  knowing  that  an  engine 
stands  near  the  crossing  making  unusual 
noises  from  escaping  steam,  without  notify- 
ing those  in  charge  of  the  engine  to  stop 
the  noise,  is  guilty  of  negligence  which  will 
prevent  holding  the  railroad  company  lia- 
ble for  injuries  caused  by  the  fright  of  his 
horse  in  so  doing.  Cox  v.  Illinois  C.  R.  Co. 
32:  831,  134  S.  W.  911,  142  Ky.  478. 

235.  One  injured  by  being  thrown 
from  his  wagon  when  his  team  took  fright 
at  the  sudden  discharge  of  steam  from  an 
engine  standing  at  the  public  crossing  will 
not  be  charged  with  contributory  negligence 
on  the  ground  that  he  could  have  taken  a 
different  route  after  seeing  the  engine  stand- 
ing at  the  crossing,  where  his  direct  route 
lay  across  the  tracks.  Williams  v.  Chica- 
go, B.  &  Q.  R.  Co.  14:  1224,  111  N.  W.  596, 
113  N.  W.  791,  78  Neb.  695. 

Deaf  person. 

236.  A  deaf  person  must  make  more  vigi- 
lant use  of  his  eyes  to  ascertain  the  safety 
of  crossing  a  railroad  which  he  is  approach- 
ing than  though  his  hearing  were  intact. 
Schmidt  v.  Missouri  P.  R.  Co.  3:  196,  90  S. 
W.  136,  191  Mo.  215. 

Last  clear  cbance. 

See    also    supra,    219;    infra,    252;    Negli- 
gence, 287-289,  292,  294. 

237.  One  injured  at  a  railroad  crossing 
while  attempting  to  drive  across  the  tracks 
in  advance  of  an  approaching  train  may 
recover  damages  although  chargeable  with 
negligence  contributing  to  his  injury,  if  the 
engineer,  by  the  exercise  of  reasonable  care, 
might  have  stopped  the  train  in  time  to 
avoid  the  accident,  after  he  discovered  the 
dangerous  situation  of  the  person  injured. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Baker,  16: 
825,  95  Pac.  433,  21  Okla.  51. 

238.  The  doctrine  of  last  clear  chance 
does  not  operate  to  render  a  railroad  com- 
pany liable  for  killing  a  person  seen  by  the 
engineer  walking  towards  the  track,  where 
warning  signals  were  given,  and  it  did  not 
appear  that  they  were  not  heeded  until  too 
late  to  avoid  the  collision.  Schmidt  v.  Mis- 
souri P.  R.  Co.  3:  196,  90  S.  W.  136,  191 
Mo.  215. 

Acting    in    emergency;    rescuing    an- 
other. 
See  also  supra,  214-216. 

239.  Where  a  traveler  upon  a  highway, 
without  any  fault  on  his  part,  is  placed  in 
a  position  of  imminent  peril  at  a  railroad 
crossing,  the  law  will  not  hold  him  guilty 
of  such  negligence  as  to  defeat  his  recovery, 
if  he  does  not  select  the  very  wisest  course, 
and  an  honest  mistake  of  judgment  in  such 
a  sudden  emergency  will  not  of  itself  con- 
stitute contributory  negligence,  although 
another  course  might  have  been  better  and 
safer;  and  this  rule  is  especially  applicable 
where  the  person  is  placed  in  such  perilous 


2364 


RAILROADS,  II.  e,  2. 


position  hj  reason  of  the  railroad  com- 
pany's negligence  in  failing  to  give  proper 
signals.  Dickinson  v.  Erie  R.  Co.  (N.  J. 
Err.  &  App.)  37:  150,  81  Atl.  104,  81  N. 
J.   L.   464. 

240.  Contributory  negligence,  as  matter 
of  law,  is  not  shown  by  proof  that  plaintiff 
in  attempting  to  stop  a  horse  attached  to  a 
wagon,  but  without  a  driver,  which  he  saw 
approaching  a  much  used  railroad  crossing, 
was  injured  by  being  jerked,  by  the  horse  in 
its  flight  from  an  approaching  train  which 
came  suddenly  into  view  around  a  nearby 
sharp  curve  at  a  high  rate  of  speed  and  with 
whistle  blowing,  in  front  of,  and  struck  by, 
such  train,  where  it  also  appears  that  plain- 
tiff, when  stopping  the  horse,  was  not  upon 
the  track  nor  near  enough  to  be  struck  by  a 
train,  and  did  not  intend  to  go  upon  the 
track,  but  only  to  back  the  horse  to  a  place 
of  safety.  Campb«ll  v.  Chicago  G.  W.  R. 
Co.  28:  346,  121  N.  W.  429,  108  Minn.  104. 

(Annotated) 

241.  Failure  of  one  who,  in  attempting  to 
avoid  a  frightened  team,  backs  upon  a  rail- 
road track,  to  look  and  listen  before  doing 
so,  does  ncft  render  him  negligent  per  se. 
Grant  v.  Oregon  R.  &  Nav.  Co.  25:  925,  103 
Pac.   1126,  54  Wash.  678. 

242.  Whether  or  not  one  backing  upon  a 
railroad  track  to  avoid  a  frightened  team, 
without  looking  or  listening  for  approach- 
ing cars,  acted  in  a  reasonable  manner,  so 
as  not  to  be  guilty  of  negligence  which  will 
prevent  his  holding  the  railroad  company 
liable  for  injuries  to  him  by  a  passing  train, 
is  not  affected  by  the  question  whether  or 
not  the  act  of  the  railroad  company  fright- 
ened the  team.  Grant  v.  Oregon  R.  &,  Nav. 
Co.  25:  925,  103  Pac.  1126,  54  Wash.  678. 

243.  It  cannot  be  said  to  be  negligence 
per  se  for  the  driver  of  a  team  caught  on  a 
railroad  track  by  the  negligence  of  the  rail- 
road company,  to  go  onto  the  track  for  the 
purpose  of  attempting  to  stop  an  approach- 
ing train.  Thompson  v.  Seaboard  A.  L.  R. 
Co.  20:  426,  62  S.  E.  396,  81  S.  C.  333. 

244.  Failure  of  those  operating  a  freight 
train  to  whistle  for  a  crossing  near  a  flag 
station,  or  to  slacken  speed  in  response  to 
a  signal  intended  to  stop  a  passenger  train 
at  such  station,  which  the  freight  train 
was  under  no  obligation  to  obey,  is  not  the 
cause  of  the  peril  of  one  walking  toward 
the  crossing  to  take  the  passenger  train, 
with  knowledge  that  a  train  is  approaching, 
so  as  to  justify  the  one  who  gave  the  sig- 
nal in  remaining  on  the  track  in  front  of 
the  train,  for  the  purpose  of  rescuing  the 
one  approaching  the  crossing  from  the  peril 
which  he  would  encounter  if  he  steps  onto 
the  track  in  front  of  the  train.  Wright  v. 
Atlantic  Coast  Line  R.  Co.  25:  972,  66  S. 
E.  848,  110  Va.  670. 

Failure  to  stop,  look,  or  listen. 
At  station,  see  Cabriebs,  341,  348-350. 
Before   crossing  track   of   interurban   road, 

see  iNTEBtmBAN  RAILWAYS,  2. 

Presumption  as  to,  see  Evidence,  486,  487. 
Direction  of  verdict,  see  Appeal  and  Eb- 

BOB,    1526. 
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Question   for   jury  as  to,   see   Tbial,   461- 

455. 
See  also  supra,  211-213,  216,  228,  241,  242; 

infra,  206,  268,  271-273,  279,  283. 

245.  It  is  not  negligence,  as  matter  of 
law,  for  one  approachiug  a  bridge  crossing 
a  railroad  track  to  fail  to  stop,  look,  and 
listen.  Heinmiller  v.  Winston.  G:  150,  107 
N.  W.  1102,  131  Iowa,  32.  (Annotated) 

246.  One  who  goes  near  enough  to  a  rail- 
road track  to  be  in  danger  from  any  source 
is  bound  to  exercise  due  care  to  avoid  harm, 
but  this  does  not  require  that  such  person 
must  stop,  look,  and  listen,  and  continue  to 
look  under  all  circumstances  and  at  all 
times,  nor  is  such  person  bound  to  anticipate 
negligence  in  the  operation  of  the  trains 
thereon.  Campbell  v.  Chicago  G.  W.  R.  Co. 
28:  346,  121  N.  W.  429,  108  Minn.  104. 

247.  If  a  pedestrian  struck  on  a  railroad 
crossing  by  an  engine  running  60  miles  an 
hour  could,  in  approaching  the  crossing, 
have  seen  165  feet  along  the  track  when  4 
feet  therefrom,  it  cannot  be  said,  as  matter 
of  law,  that  any  prudence  he  might  have 
exercised  in  looking  along  the  track  would 
not  have  avoided  the  accident  because  of  the 
excessive  speed  of  the  engine.  Shum  v.  Rut- 
land R.  Co.  19:  973,  69  Atl.  945,  81  Vt.  186. 

248.  A  traveler  about  to  cross  four  rail- 
road tracks,  the  distance  across  which  is 
only  49  feet,  exercises  all  due  legal  care  and 
prudence  if  he  stops  and  looks  and  listens 
before  venturing  upon  the  first  track;  and 
he  is  not  required  to  repeat  the  precaution 
at  each  of  the  tracks  in  succession.  Cherry 
V.  Louisiana  &  A.  R.  Co.  17:  505,  46  So.  596, 
121  La.  471.  (Annotated) 

249.  One  who  steps  upon  a  railroad  track 
in  open  view  of  an  approaching  train,  with- 
out looking  to  ascertain  if  a  train  is  ap- 
proaching, is  guilty  of  such  negligence  that 
no  recovery  can  be  had  for  his  death,  al- 
though the  train  is  running  in  excess  of  the 
speed  prescribed  by  the  municipal  ordinance. 
Schmidt  v.  Missouri  P.  R.  Co.  3:  196,  90 
S.  W.   136,   191  Mo.  215.  (Annotated) 

250.  A  railroad  company  cannot  be  held 
liable  for  the  death  of  one  who  drives  on 
the  track  upon  a  railroad  crossing  without 
looking  or  listening  for  approaching  trains, 
because  he  was  unfamiliar  with  the  country, 
where  it  omits  the  performance  of  no  duty 
which  it  owes  him.  Anspach  v.  Philadel- 
phia &  R.  R.  Co.  28:  382,  74  Atl.  373,  226  Pa. 
528.  (Annotated) 

251.  The  failure  of  one  approaching  a  rail- 
road crossing  to  look  and  listen  for  trains, 
and  to  stop  his  team,  if  necessary,  to  avoid 
a  collision,  is  excused  where  the  team  is  be- 
yond his  control,  so  that  he  is  irresistibly 
deprived  of  the  opportunity  to  perform  his 
duty.  Sarles  v.  Chicago,  M.  &  St.  P.  R.  Co. 
21:  415,  120  N.  W.  232,  138  Wis.  498. 

(Annotated) 

252.  One  who  drives  a  team  attached  to  a 
lumber  wagon  at  a  trot  as  he  approaches  a 
railroad  crossing,  for  nearly  500  feet,  dur- 

I  ing  all  of  which  time  except  while  he  cov- 
j  ers  a  space  of  60  feet  he  could  have  had  a 
j  clear  view  of  the  track,  without  once  look- 
ing in  the  direction  from  which  a  train  is 


RAILROADS,  II.  e,  2. 


2365 


approaching,  is  guilty  of  negligence  which 
will  prevent  holding  the  railroad  company 
liable  for  injury  due  to  a  collision  at  the 
crossing,  unless  the  railroad  company  might 
have  avoided  the  injury  after  discovering 
his  peril.  Wilson  v.  Illinois  C.  R.  Co. 
34:  687,  129  N.  W.  340,  150  Iowa,  33. 

253.  One  who  drives  on  a  trot  towards 
a  railroad  crossing  when  the  view  along  the 
track  is  obstructed,  until  within  20  or  25 
feet  of  the  track,  from  which  point  he  can 
see  less  than  100  feet  of  track,  and  then 
continues  to  walk  his  horse  towards  the 
crossing  without  taking  the  precaution  to 
stop  and  listen  for  a  train,  is  guilty  of  neg- 
ligence which  will  preclude  his  holding  the 
railroad  company  responsible  for  collision 
with  a  train.  Davis  v.  Chicago,  R.  I.  & 
P.  R.  Co.  16:  424,  159  Fed.  10,  88  C.  C.  A. 
488. 

254.  One  who  drives  an  automobile  over  a 
railroad  crossing  at  grade,  without  stop- 
ping his  machine  to  look  and  listen  at  the 
only  point  where  he  could  get  a  clear  view 
of  the  track,  is  guilty  of  negligence  which 
will  prevent  his  holding  the  railroad  com- 
pany liable  for  injuries  received  through 
collision  with  a  train,  although  such  point 
was  within  30  or  40  feet  of  the  track.  Brom- 
mer  v.  Pennsylvania  R.  Co.  29:  924,  179 
Fed.  577,  103  C.  C.  A.  135.  (Annotated) 

255.  The  driver  of  an  automobile  is  guilty 
of  negligence  in  failing  to  stop  at  a  point 
where  he  has  a  sufficient  view  of  trains 
which  might  be  approaching  on  a  railroad 
track  which  he  is  about  to  cross,  to  enable 
him  to  judge  of  the  safety  of  attempting  to 
cross,  even  though  such  point  is  on  the 
track  used  by  trains  running  in  the  oppo- 
site direction,  which  will  prevent  his  hold- 
ing the  railroad  company  liable  for  injuries 
caused  by  a  collision  with  a  train.  New 
York  C.  &  H.  R.  R.  Co.  v.  Maidment,  21: 
794,  168  Fed.  21,  93  C.  C.  A.  413. 

( Annotated ) 

Going  under,  over,  or  betw^een  cars. 

Evidence  to  show  knowledge  of  engineer, 
see  Evidence,  1587. 

Doctrine  of  last  clear  chance,  see  Negli- 
gence, 292. 

As  proximate  cause  of  injury,  see  Pboxi- 
MATE  Cause,  102. 

Question  for  jury  as  to,  see  Trial,  450, 
682. 

See  also  supra,  74,  84,  85,  137-139. 

256.  One  who  attempts  to  cross  through  a 
freight  train  standing  upon  a  public  cross- 
ing without  notifying  the  engineer  or  con- 
ductor thereof  is  guilty  of  such  negligence 
as  to  prevent  recovery  for  an  injury  caused 
by  the  moving  of  the  train  while  he  is  in  a 
position  of  danger.  Southern  R.  Co.  v. 
Clark,  13:  1071,  105-  S.  W.  384,  32  Ky.  L. 
Rep.  69. 

257.  A  pedestrian  who  attempts  to  pass 
between  cars  in  a  freight  train  standing  on 
a  street  crossing  by  climbing  over  the  draw- 
heads  is  guilty  of  negligence  which  will 
prevent  his  holding  the  railroad  company 
liable  in  case  he  is  caught  between  the  cars 
and  injured,  if  he  knew  or  ought  to  have 
known  that  the  train  was  being  made  up 
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and  was  liable  to  move  at  any  time,  the  en- 
gine being  attached  to  or  near  it,  although 
the  train  has  blocked  the  crossing  for  an 
unlawful  time.  Curtis  v.  St.  Louis  &  S.  F. 
R.  Co.  34:  466,  131  S.  W.  947,  96  Ark.  394. 

( Annotated ) 

258.  There  is  no  obligation  resting  on  a 
train  crew  to  assume  that  someone  will  take 
the  risk  of  crossing  between  the  cars  of  the 
train,  and  unless  it  can  be  shown  that  the 
crew  knew  that  someone  was  doing  so,  and 
moved  the  train  in  apite  of  that  fact,  the 
railroad  company  will  not  be  liable  to  one 
so  injured.  Piatt  v.  Vicksburg,  S.  &  P.  R. 
Co.  50:  1012,  64  So.  282,  134  La.  444. 

259.  A  plaintiff  attempting  to  cross  be- 
tween cars  of  a  train  standing  still  cannot 
escape  the  legal  effects  of  his  negligence  by 
asserting  that  there  was  no  danger  in  cross- 
ing while  the  train  was  still,  but  there  was 
danger  only  when  it  moved,  because  it  was 
his  failure  to  anticipate  that  the  train 
would  move  that  constituted  negligence  on 
his  part.  Piatt  v.  Vicksburg,  S.  &  P.  R. 
Co.  50:  1012,  64  So.  282,  134  La.  444. 

260.  It  is  negligence  for  one  to  attempt 
to  pass  between  two  cars  of  a  train  coupled 
to  an  engine  which  is  standing  still,  and 
may  move  at  any  moment,  and  one  who 
has  been  injured  while  so  doing  will  not  be 
allowed  to  recover  on  the  ground  that  the 
train  was  blocking  a  street  or  passageway 
for  an  unreasonable  length  of  time.  Piatt 
V.  Vicksburg,  S.  &  P.  R.  Co.  50:1012,  64 
So.  282,  134  La.  444.  (Annotated) 

261.  One  attempting  to  cross  a  train 
standing  on  a  private  crossing  which  he  is 
entitled  to  use,  with  a  live  engine  attached 
to  or  near  it,  which  is  liable  to  move  the 
train  at  any  time,  acts  at  his  peril ;  and  the 
railroad  company  is  not  liable  for  injury  to 
him  by  moving  the  train  while  he  is  in  a 
position  of  peril,  unless  his  danger  is  dis- 
covered in  time  to  prevent  the  accident. 
Jones  v.  Illinois  C.  R.  Co.  13:  1066,  104  S. 
W.  258,  31  Ky.  L.  Rep.  825.  (Annotated) 

262.  A  brakeman  of  a  freight  train 
standing  on  a  road  crossing  for  a  length  of 
time  not  unusual  has  no  implied  authority 
to  invite  pedestrians  wishing  to  cross  the 
train  to  climb  on  the  drawbars,  or  to  assure 
them  of  the  safety  of  so  doing,  so  as  to  ren- 
der the  company  liable  for  their  injury  by 
the  movement  of  the  train  while  they  are 
making  the  attempt.  Westbrook  v.  Kansas 
City,  M.  &  B.  R.  Co.  34:  469,  54  So.  231,  170 
Ala.  574.  (Annotated) 
Obstrnctions  to  sigbt  or  hearing. 
Negligence  of  person  crossing  track  of  in- 

terurban  road  where  view  is  obstructed, 
see  Interurban  Railways,  1. 
See  also  supra,  253. 

263.  One  who  walks  beside  a  load  of  wood 
towards  a  railroad  crossing  on  a  stormy  day 
when  the  view  of  the  track  is  obscured  and 
sound  diminished,  without  taking  any  pre- 
caution to  ascertain  whether  or  not  a  train 
is  approaching  from  the  opposite  side,  is 
guilty  of  negligence  which  will  preclude  re- 
covery for  his  death  in  case  he  is  killed  by 
a  train  from  that  direction;  and  it  is  im- 
material that,  if  trains  were  on  time,  the 
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next  one  would  approach  on  the  side  on 
which  he  was  walking,  where  one  was  due 
to  pass  in  the  opposite  direction  but  a  short 
time  previously.  Schwartz  v.  Mineral 
Range  R.  Co.  17:  1253,  116  N.  W.  540,  153 
Mich.  40.  (Annotated) 

264.  A  person  attempting  to  drive  across 
the  tracks  at  a  highway  crossing  without 
awaiting  the  further  movements  of  a  freight 
train,  which,  after  passing  between  her  and 
the  passenger  tracks,  had  come  to  a  full 
stop  some  150  feet  beyond  the  crossing,  part- 
ly obstructing  her  view,  is  not,  as  a  matter 
of  law,  guilty  of  such  contributory  negli- 
gence as  will  bar  a  recovery  for  the  dam- 
ages resulting  from  a  collision  with  a  rapid- 
ly moving  passenger  train  not  giving  the 
usual  warning  signals, — especially  where  it 
was  the  rear  wheel  of  the  wagon  which  was 
struck,  and  the  unexpected  behavior  of  the 
horse  delayed  her  forward  progress.  Flan- 
nelly  V.  Delaware  &  H.  Co.  44:  154,  32  Sup. 
Ct.  Rep.  783,  225  U.  S.  597,  56  L.  ed.  1221. 

265.  A  traveler  who,  upon  approaching  a 
railroad  crossing  after  dark,  finds  his  view 
of  the  track  obstructed,  is  not,  as  matter  of 
law,  bound  to  alight  from  the  vehicle  and 
go  forward  onto  the  track  to  ascertain 
whether  or  not  a  train  is  approaching,  fail- 
ure to  do  which  will  be  negligence  per  se; 
at  least,  with  respect  to  a  train  which  is 
running  backward  without  lights  or  signals. 
Pittsburgh,  C.  C.  &  St.  L,  R.  Co.  v.  Terrell, 
42:  367,  95  N.  E.  1109,  177  Ind.  447. 

266.  Where  the  view  of  a  driver  of  an 
automobile  approaching  a  railroad  grade 
crossing  was  obstructed  by  permanent  ob- 
structions, so  that  he  could  not  see  the 
train  approaching  on  the  west-bound  track 
until  the  front  wheels  of  his  automobile 
were  on  the  east-bound  track,  and  it  ap- 
peared that,  upon  reaching  the  top  of  a 
hill  200  feet  distant  from  the  crossing,  he 
turned  off  power  and  proceeded  by  force  of 
gravity,  noiselessly,  at  a  speed  of  4  miles 
an  hour,  constantly  looking  and  listening, 
but  hearing  no  signals,  and  it  further  ap- 
peared that  there  were  no  transient  noises 
nor  temporary  obstructions  to  the  view, 
he  was  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law  in  not  stopping  be- 
fore his  view  became  effective.  Dickinson 
v.  Erie  R.  Co.  (N.  J.  Err.  &  App.)  37:  150, 
81  Atl.  104,  81  N.  J.  L.  464. 

Reliance  on  rnle  or  signal. 
See  also  infra,  272,  273. 

267.  Negligence  of  railroad  employees  in 
failing  to  whistle  or  ring  a  bell  at  a  cross- 
ing is  no  excuse  for  negligence  on  the  part 
of  a  person  about  to  cross  in  failing  to  use 
his  senses.  Carlson  v.  Chicago  &  N.  W.  R. 
Co.  4:  349,  105  N.  W.  555,  96  Minn.  504. 

268.  Failure  of  a  railroad  company  to 
give  the  usual  and  ordinary  signals  in  ap- 
proaching a  highway  crossing  does  not  re- 
lieve a  traveler  on  the  highway  from  the 
duty  of  looking  and  listening.  Cooper  v. 
North  Carolina  R.  Co.  3:  391,  52  S.  K.  932, 
140  N.   C.  209.  (Annotated) 

269.  One  injured  while  attempting  to 
cross  a  railroad  track  with  knowledge  that 
a  train  is  approaching  cannot  hold  the  com- 
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pany   liable  for   the  injury  because  of  its 
failure  to  give  the  crossing  signal.     Illinois 
C.  R.  Co.  V.  Dupree,  34:  645,  128  S.  W.  334, 
138  Ky.  459. 
Reliance  on  w^atchman  or  flagman. 

270.  Where  an  automobile  traveling  on  a 
frequented  thoroughfare  approaches  a  rail- 
way crossing  over  which  there  are  many 
tracks,  and  at  which  a  city  ordinance  re- 
quires the  railway  company  to  keep  a  flag- 
man night  and  day,  and  the  chauffeur  sees 
no  flagman  and  no  flag  in  front  of  the  first 
track,  where  he  has  the  riglit  to  expect  to 
see  him,  in  case  a  train  is  approaching,  and 
sees  no  train,  he  is  not  guilty  of  negligence 
in  proceeding;  and,  where  the  flagman  then 
appears  and  gives  warning,  but  only  in  time 
to  enable  the  chauffeur  to  stop  on  the  first 
track,  where  he  is,  almost  immediately,  run 
into  by  a  train,  the  accident  will  be  attrib- 
uted to  the  negligence  of  the  flagman,  and 
the  railroad  company  is  liable  for  injuries 
to  the  passengers  in  the  automobile.  Roby 
v.  Kansas  Citv  S.  R.  Co.  41:  355,  58  So. 
696,    130   La.    8S0.  (Annotated) 

271.  The  presence  at  a  railroad  crossing 
of  a  flagman  who  makes  no  attempt  to  warn 
the  driver  of  an  approaching  automobile 
that  a  train  is  also  approaching  does  not 
relieve  such  driver  of  the  duty  to  stop, 
look,  and  listen  to  ascertain  for  liiraself  the 
safety  of  attempting  to  cross  the  tracks. 
Brommer  v.  Pennsylvania  R.  Co.  29:  924, 
179   Fed.   577,    103   C.   C.   A.    135. 

272.  It  is  not  contributory  negligence  as 
matter  of  law  for  one  to  discontinue  look- 
ing to  the  right  and  to  the  left  for  approach- 
ing trains  after  driving  a  horse  and  vehicle 
upon  a  railroad  crossing  at  the  invitation 
of  a  flagman.  Union  P.  R.  Co.  v.  Rose- 
water,  15:  803,  157  Fed.  168,  84  C.  C.  A.  616. 

(Annotated) 

273.  The  signal  of  a  flagman  to  cross  will 
not  relieve  one  from  the  duty  to  look  and 
listen  before  driving  upon  a  railroad  cross- 
ing. Union  P.  R.  Co.  v.  Rosewater,  15:  803, 
157  Fed.  168,  84  C.  C.  A.  616.  (Annotated) 
Raised    gates. 

274.  That  safety  gates  where  a  railroad 
crosses  a  highway  are  open  is  not  such  an 
absolute  assurance  of  safety  that  a  traveler 
on  the  highway  can  proceed  to  cross  the 
tracks  without  any  precaution  as  to  the 
possible  approach  of  trains.  Koch  v.  South- 
ern California  R.  Co.  4:  521,  84  Pac.  176,  148 
Cal.  677.  (Annotated) 
Riding   tvith    another. 

Question  for  jury  as  to,  see  Tbial,  449. 

275.  The  primary  duty  of  caring  for  the 
safety  of  a  vehicle  and  passengers  rests  up- 
on the  driver,  and,  unless  the  danger  is  ob- 
vious or  known  to  the  passenger,  he  may  re- 
ly upon  the  assumption  that  the  driver  will 
exercise  proper  care  and  caution  in  ap- 
proaching a  railroad  crossing;  but  if  the 
passenger  knows  that  the  driver  is  incompe- 
tent or  careless,  or  sees  that  he  is  not  aware 
of  the  danger  and  is  not  taking  proper  pre- 
cautions, it  is  his  duty  to  notify  him  of  the 
danger;  and  a  failure  to  do  so  is  negligence. 
Cotton  V.  Willmar  &  S.  F.  R.  Co.  8:  643,  109 
N.  W.  835,  99  Minn.  366. 
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276.  A  person  of  years  of  discretion  who 
is  injured  at  a  railroad  crossing  while  riding 
with  another  who  has  full  control  of  the 
driving  cannot  escape  the  charge  of  con- 
tributory negligence,  on  the  theory  that  the 
negligence  of  the  driver  is  not  imputable  to 
him,  if  there  is  no  evidence  that  he  made 
any  effort  to  protect  himself  by  attempting 
to  secure  observation  of  the  rule  requiring 
such  travelers  to  stop,  look,  and  listen. 
Cable  V.  Spokane  &  I.  E.  R.  Co.  23:  1224, 
97  Pac.  744,  50  Wash.  619. 

277.  One  who  is  traveling  in  another's 
carriage  on  a  mission  in  which  both  are  in- 
terested, having  as  much  right  as  the  owner 
of  the  carriage,  who  is  driving  the  horse,  to 
control  the  course,  is  bound  to  take  pre- 
cautions to  avoid  injury  upon  approaching 
a  railroad  crossing,  and  cannot  absolve  him- 
self from  the  charge  of  negligence  on  the 
theory  that  he  relied  on  the  driver  to  do 
so.  Davis  V.  Chicago,  R.  I.  &  P.  R.  Co. 
16:  424,  159  Fed.  10,  88  C.  C.  A.  488. 

278.  The  mere  fact  that  an  invited  pas- 
senger on  the  rear  seat  of  an  automobile 
made  no  attempt  to  ascertain  whether  or 
not  a  railroad  track  could  be  crossed  in 
safety  does  not  render  him  guilty  of  negli- 
gence as  matter  of  law,  so  as  to  prevent 
his  holding  the  railroad  company  liable  for 
injury  due  to  a  collision  with  a  train  at 
the  crossing,  if  there  is  nothing  to  show 
the  construction  of  the  vehicle,  or  that  he 
knew  of  the  proximity  of  the  crossing,  or 
could  have  known  of  it  by  the  exercise  of 
reasonable  care.  Brommer  v.  Pennsylvania 
R.  Co.  29:  924,  179  Fed.  577,  103  C.  C.  A.  135. 

279.  An  invited  passenger  in  an  automo- 
bile who  fails  to  request  the  driver  to  stop 
for  the  purpose  of  looking  and  listening 
when  approaching  a  railroad  crossing  is 
guilty  of  negligence  which  will  prevent  his 
holding  the  railroad  company  liable  for 
injuries  caused  by  collision  with  a  train, 
due  to  the  attempt  to  cross  without  stop- 
ping. Brommer  v.  Pennsylvania  R.  Co. 
29:  924,  179  Fed.  577,  103  C.  C.  A.  135. 

280.  The  negligence  of  the  chauffeur  of  an 
automobile  hired  from  a  public  stand  is  not 
imputable  to  those  who  hire  the  machine, 
if  they  exercise  no  control  over  it  farther 
than  to  indicate  the  route  they  wish  to 
travel  or  the  place  they  wish  to  go;  and, 
in  case  they  sustain  injury  by  reason  of  the 
negligence  of  the  chauffeur  and  a  railroad 
company,  they  may  recover  damages  from 
the  railroad  company  for  such  injuries. 
Roby  v.  Kansas  City  S.  R.  Co.  41:355,  58 
So.  696,  130  La.  880. 

281.  Where  a  woman  is  injured  through 
the  negligence  of  a  railway  company,  she  is 
not  precluded  from  recovery  by  the  fact 
that  a  contributing  cause  of  her  injury  was 
the  failure  of  her  husband  to  exercise  due 
care  in  the  management  of  the  automobile 
in  which  they  were  riding.  Denton  v.  Mis- 
souri, K.  &  T.  R.  Co.  47:  820,  133  Pac.  558, 
90  Kan.  51. 

Crossing  of  other  railroad. 

282.  A  railroad  employee  cannot  be  said 
to  be  negligent  as  a  matter  of  law  in  rid- 
ing on  a  locomotive  which  has  no  cars  at- 
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tached,  so  as  to  prevent  his  holding  an- 
other company  liable  for  injury  to  him  due 
to  a  collision  of  its  train  with  the  engine 
at  a  point  where  the  tracks  of  the  two  com- 
panies crossed.  Grimshaw  v.  Lake  Shore 
&  M.  S.  R.  Co.  40:  563,  98  N.  E.  762,  205 
N.  Y.  371. 

3.  Injuries  to  minors. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Injury  to  child  placing  lighted  match  at 
vent  of  empty  alcohol  barrel  on  rail- 
road platform,  see  Nexjligence,  145. 

Doctrine  of  last  clear  chance,  see  Negli- 
gence, 290. 

As  question  for  jury,  see  Tbial,  450. 

283.  A  thirteen-year-old  boy  who,  after 
leaving  a  position  20  feet  from  a  railroad 
track,  where  he  looked  for  an  approaching 
train,  proceeds  on  his  bicycle  towards  and 
onto  the  track,  and,  the  bicycle  being  stopped 
by  the  rails,  attempts  to  propel  it  over  them 
without  again  looking  for  a  train,  is  guilty 
of  such  negligence  that  he  cannot  hold  the 
railroad  company  liable  for  injuries  caused 
by  being  struck  by  the  train,  which  ap- 
proaches without  giving  any  signals,  al- 
though the  stoppage  of  the  wheel  is  due  to 
the  removal  of  the  planking,  so  that  a  trench 
is  left  in  the  highway  which  makes  use  of 
the  crossing  difficult.  Gehring  v.  Atlantic 
City  R.  Co.  (N.  J.  Err.  «St  App.)  14:  312, 
68  Atl.  61,  75  N.  J.  L.  490.  (Annotated) 

284.  A  girl  within  ten  days  of  being  four- 
teen years  old,  who  is  strong,  capable  be- 
yond her  years,  and  fully  acquainted  with 
the  locus  in  quo,  is  negligent  as  matter  of 
law  in  passing  under  closed  safety  gates  at 
a  railroad  crossing,  and  attempting  to  cross 
the  tracks  when  a  clear  view  cannot  be  se- 
cured of  them;  and  the  railroad  company 
is  therefore  not  liable  in  case  she  is  killed 
or  injured  in  the  attempt  by  a  passing 
train.  Gress  v.  Philadelphia  &  R.  R.  Co.  32: 
409,  77  Atl.  810,  228  Pa.  482.     (Annotated) 

285.  That  a  train  was  running  at  exces- 
sive speed  will  not  render  the  railroad  com- 
pany liable  for  injury  to  a  child  at  a  street 
crossing,  which,  with  knowledge  of  the  ap- 
proach of  the  train,  attempts  to  run  across 
the  track  immediately  in  front  of  it.  Illi- 
nois C.  R.  Co.  v.  Dupree,  34:  645,  128  S.  W. 
334,  138  Ky.  459.  (Annotated) 

286.  A  sixteen-year  old  boy  is  n^ligent 
in  running  upon  switching  tracks  of  a  rail- 
road in  pursuit  of  a  ball  without  looking 
to  see  if  there  is  danger  of  collision  with 
moving  cars,  notwithstanding  he  has  seen 
stationary  cars  on  part  of  the  tracks. 
Bourrett  v.  Chicago  &  N.  W.  R,  Co.  36; 
957,  132  N.  W.  973,  162  Iowa,  578. 

4:.  Injuries  to  animals. 

(See  also   same  heading  in  Digest   LJI.A. 
1-10.) 
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Imputing  negligence  of  driver  to  owner  of 
horse  killed,  see  Negligence,  25G. 

Liability  for  frightening  horse  notwith- 
standing contributory  negligence  of 
driver,  see  Negligence,  293. 

Question  for  jury  as  to,  see  Tbial,  669. 

6.  As  to  fires. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Imputing  to  one  whose  property  is  destroyed 
negligence  of  third  person,  see  Negli- 
gence, 255. 

287.  The  owner  of  land  adjoining  a  rail- 
road right  of  way  owes  the  railroad  com- 
pany no  duty  to  keep  his  land  free  from 
grass,  weeds,  or  brush  to  avoid  injury  by 
fire.  Louisville  &  N.  R.  Co.  v.  Beeler,  ii: 
930,  103  S.  W.  300,  126  Ky.  328. 

288.  Owners  of  property  having  land  near 
a  railroad  track  have  a  right  to  place  a 
canvass  cover  over  plants  growing  on  the 
land,  and  the  mere  fact  that  the  cover  is 
within  the  reach  of  sparks  of  fire  emitted 
from  locomotive  engines  passing  on  the 
track  nearby  does  not  relieve  the  railroad 
company  from  liability  for  its  negligence 
in  permitting  sparks  to  escape  from  the  en- 
gine and  burn  the  cover.  Benedict  Pine- 
apple Co.  V.  Atlantic  C.  L.  R.  Co.  20:  92, 
46  So.  732,  55  Fla.  514. 

289.  To  charge  the  owner  of  property  with 
the  negligence  of  its  employees  in  failing  to 
protect  such  property  from  fire  set  out  by  a 
railroad  company  before  it  was  destroyed, 
they  must  be  shown  to  have  been  in  a  posi- 
tion to  render  such  service,  and  to  have 
been  charged  with  a  duty  to  do  so.  Hawley 
V.  Sumpter  Valley  R.  Co.  12:  526,  90  Pac. 
1106,  49  Or.  509.  (Annotated) 

290.  A  farmer  through  whose  lands  a 
railroad  is  operated,  and  who,  in  accordance 
with  the  methods  customarily  employed  by 
farmers,  leaves  corn  stalks  and  dry  grass  on 
the  land  where  they  grow,  is  not  chargeable 
with  such  negligence  as  will  deprive  him  of 
redress  for  loss  of  property  destroyed  by 
fire  communicated  to  the  combustible  mate- 
rial from  a  locomotive  of  the  defendant 
railroad  company.  Walker  v.  Chicago,  R.  I. 
&  P.  R.  Co.  12:  624,  90  Pac.  772,  76  Kan. 
32.  (Annotated) 

291.  The  owner  of  wood  piled  along  a 
railroad  right  of  way  for  shipment,  who 
knows  that  the  material  is  dry,  and  that  a 
fire  has  started  on  the  railroad  riglit  of  way, 
which  is  spreading  slowly,  is  negligent  in 
failing  to  summon  aid  from  the  railroad 
company  or  his  neighbors  by  telt-piicne  to 
which  he  has  access,  or  in  failing  to  attempt 
to  extinguish  the  fire  with  water  existing  in 
the  vicinity  when  the  wind  goes  down  at 
nightfall,  although  he  makes  some  attempt 
to  extinguish  it  in  the  daytime  when  the 
wind  is  high.  Bnmner  v.  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  49:  i66,  143  N.  W. 
305,  144  N.  W.  986.  155  Wis.  253. 

.  292.  The  owner  of  a  wood  pile  along  a 
railroad  right  of  way  near  his  residence,  for 
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shipment,  who  knows  that  a  fire  has  started 
on  the  riglit  of  way  wliicii  may  reach  the 
wood,  is  bound  to  use  all  reasonable  precau- 
tions to  prevent  destruction  of  the  property, 
failure  to  do  which  will  prevent  his  holding 
the  railroad  company  liable  for  the  loss. 
Brunner  v.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
R.  Co.  49:  166,  143  N.  W.  305,  144  N.  W. 
986,  155  Wis.  253.  (Annotated) 

/.    Diversion   or   obstruction    of   water. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Instruction  in  action  against,  for  obstruct- 
ing drainage  from  lots,  see  Appeal  and 
Ekbob,  1314. 

Duty  to  keep  down  damages,  see  Damages, 
19. 

Sufficiency  of  evidence  to  show  negligence 
in  obstruction  of  water,  see  Evidence, 
2156. 

Duty  of  tenant  to  protect  crops  from  back 
water  caused  by  railroad  embankment, 
see  Landlord  and  Tenant,  14. 

Running  of  limitations  upon  action  against, 
for  accelerating  How  of  stream,  see 
Limitation  of  Actions,  200. 

Liability  of  successor  of  company  for  lat- 
ter's  failure  to  construct  culverts,  see 
Nuisances,  116. 

Landlord's  right  of  action  for  obstruction 
of  water  causing  injury  to  crops,  see 
Parties,  148. 

Proximate  cause  of  injury  by  obstruction  of 
navigation,  see  Proximate  Cause,  107. 

Question  for  jury  as  to,  see  Trial,  638. 

Interference  with  jury  in  action  for  diver- 
sion of  water,  see  Trial,  733. 

Obstruction  of  fioatable  stream  by,  see  Wat- 
ers, 55. 

Liability  to  private  individuals  for  obstruc- 
tion to  navigable  stream  by  breaking 
of  bridge,  see  Waters,  111. 

Liability  for  restoring  stream  to  old  chan- 
nel, see  Waters,  192. 

Liability  for  flooding  land  resulting  from 
breaking  of  ice  jam,  see  Waters,  206, 
257. 

Liability  for  withdrawing  percolating  wat- 
er in  construction  of  tunnel  for  rail- 
road, see  Waters,  277. 

See  also  supra,  243. 

293.  A  railroad  company  which,  by  means 
of  embankments  and  ditches,  causes  surface 
water  which  before  the  construction  of  the 
road  did  not  overflow,  to  be  collected  and 
cast  upon  a  lower  owner  in  a  body,  is  liable 
for  the  resulting  injury.  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Johnson,  27:  879,  107  Pac.  662, 
25  Okla.  760. 

294.  The  construction  of  ditches  to  hasten 
the  natural  drainage  into  a  pond  will  not 
preclude  a  recovery  from  a  rajlroad  company 
which  obstructs  tlie  outlet  of  the  pond,  of 
the  damages  thereby  caused  to  the  adjoining 
property,  unless  the  ditches  ausrment  the 
amount  or  quantity  of  water  which  other- 
wise would  have  drained  in  that  direction. 
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Harvey   v.    Mason    City    &    Ft.    D.    R.    Co. 
3:  973,  105  N.  W.  958,  129  Iowa,  465. 

295.  The  acquiescence  in  the  construction 
of  a  railroad  over  one's  property  until  the 
railroad  has,  under  the  statutes,  the  same 
rights  that  would  be  acquired  by  condemna- 
tion proceedings,  confers  upon  the  road  the 
right  to  open  a  drain  for  surface  water 
through  the  railroad  embankment,  taking 
care,  by  the  use  of  all  reasonable  means,  to 
avoid  all  unnecessary  injury  to  the  adjoin- 
ing lands,  although  the  effect  is  to  cast  upon 
such  land  at  one  place  the  surface  water 
which  is  gathered  from  a  considerable  area 
upon  the  opposite  side  of  the  embankment. 
Parks  V.  Southern  R.  Co.  12:  680,  55  S.  E. 
701,  143  N.  C.  289.  (Annotated) 

296.  A  railroad  company  which,  in  con- 
structing its  railroad  across  a  water  course, 
fails  to  leave  sufficient  openings  in  its  em- 
bankment to  accommodate  the  stream  in 
times  of  such  extraordinary  rainfalls  as  ex- 
perience shows  are  likely  to  recur,  is  guilty 
of  negligence,  and  liable  to  one  whose  prop- 
erty is  injured  by  flood  water  dammed  back 
upon  it  by  the  embankment.  Fairbury 
Brick  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  13: 
542,  113  N.  W.  535,  79  Neb.  854. 

297.  Flood  waters  of  a  stream  obstructed 
by  a  railroad  company  in  constructing  its 
roadbed  are  not  surface  water,  and  cannot 
be  cast  with  impunity  upon  the  lands  of 
lower  riparian  proprietors  to  the  injury  of 
their  crops.  Cole  v.  Missouri,  K.  &  0.  R. 
Co.  15:  268,  94  Pac.  540,  20  Okla.  227. 

298.  A  railway  company  is  not  liable  for 
injuries  to  the  property  of  a  riparian  owner 
by  water  thrown  thereon  by  the  overflow  of 
the  stream,  the  water  of  which  cannot,  be- 
cause of  a  storm  so  extraordinary  in  char- 
acter that  it  has  had  but  one  precedent  in 
forty  years,  escape  through  its  culvert. 
Eagan  v.  Central  Vermont  R.  Co.  16:  928,  69 
Atl.  732,  81  Vt.  141. 

299.  A  railroad  company  cannot,  in  the 
construction  of  its  roadbed,  negligently  ob- 
struct a  ravine  through  which  surface  water 
is  accustomed  to  find  an  outlet,  by  failing 
to  place  a  proper  culvert  therein,  and  cast 
such  water  back  upon  the  land  of  upper  pro- 
prietors. Quinn  v.  Chicago,  M.  &  St.  P.  R. 
Co.  22:  789,  120  N.  W.  384,  23  S.  D.  126. 

(Annotated) 

300.  A  well-defined  channel  which,  by  fre- 
quent running  of  surface  waters  that,  due  to 
the  conformation  of  the  surrounding  coun- 
try, necessarily  collect  and  require  a  com- 
mon outlet  after  heavy  rains  or  the  melting 
of  large  quantities  of  snow,  has  been  worn 
or  cut  into  the  soil  so  as  to  leave  well-de- 
fined banks,  and  which  is  the  accustomed 
channel  through  which  waters  so  collected 
are  regularly  discharged,  constitutes  a  water 
course  within  the  meaning  of  a  statute  pro- 
hibiting the  obstruction  by  a.  railroad  of 
water  courses.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Groves,  22:  802,  93  Pac.  755,  20  Okla.  101. 

301.  Although  a  water  course  flowing 
through  a  tract  of  land  has  been  changed  to 
an  artificial  channel  at  the  time  a  railroad 
constructs  its  roadbed  through  such  tract, 
the  company  is  bound  to  provide  for  the 
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flow  of  the  water  through  the  cliannel  and 
through  waste  ways  for  freshets  the  same 
as  though  the  channel  were  a  natural  one, 
if  it  has  existed  for  a  number  of  years  and 
is  to  all  appearances  permanent.  Cook  v. 
Seaboard  Air  Line  R.  Co.  10:  966,  57  S.  E. 
564,  107  Va.  32. 

302.  A  railroad  company  is  not  liable  for 
damage  resulting  from  a  flood  which  is 
solely  an  act  of  God;  but  if  its  negligence 
is  a  present  contributing  proximate  cause, 
which,  commingled  with  the  act  of  God,  pro- 
duces the  injury,  then  defendant  is  liable 
notwithstanding  the  act  of  God.  Chicago, 
R.  I.  &  P.  R.  Co.  V.  McKone,  42:  709,  127 
Pac.   488,   36  Okla.   41. 

303.  In  a  suit  against  a  railroad  company 
for  flood  damages  resulting  from  a  negligent 
construction  or  maintenance  of  a  bridge  and 
embankment  across  a  stream  and  the  ad- 
jacent lowlands,  the  fact  that  plaintiff  as 
a  subcontractor  put  in  place  part  of  the 
dirt  embankment  does  not  operate  as  an 
estoppel  against  him  in  a  suit  based  upon 
negligent  construction  and  maintenance, 
where  it  is  not  shown  that  he  possessed  any 
knowledge,  experience,  or  skill  in  engineer- 
ing, or  as  to  the  suitableness  or  sufficiency 
of  such  construction,  but  merely  worked 
under  the  direction  and  specifications  of  de- 
fendant's engineers.  Chicago,  R.  I.  &  P.  R. 
Co.  v.  McKone,  42:  709,  127  Pac.  488,  36 
Okla.   41.  (Annotated) 

304.  A  railroad  company  is  not  liable  in 
trespass  for  injuries  to  an  abutting  farm 
by  water  from  a  mountain  stream  which 
emptied  into  an  abandoned  canal,  the  bed  of 
which  was  narrowed  by  the  construction 
of  the  railroad  embankment,  so  that  it  was 
not  sufficient  to  carry  the  water  of  a  freshet, 
which  consequently  tore  out  a  portion  of 
the  embankment  and  overflowed  the  ad- 
joining land,  to  its  injury,  where  there  was 
nothing  to  show  that  the  result  was  one 
which  must  necessarily  have  ensued  from 
the  construction  of  the  embankment.  Gor- 
don V.  Ellenville  &  K.  R.  Co.  47:  462,  88  N. 
E.  14,  195  N.  Y.  137. 
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Condemnation    of    land    for,    see    EMiNEa^l 
Domain,  37,  90-102.  '"""' 


RAILROAD  TERMINALS. 


As  nuisance,  see  Damages,  500. 
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As  nuisance,  see  DatJcages,  502. 
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RAILS. 

Injury  to  railroad  employee  while  engaged 
in  unloading,  see  Master  and  SKitVANX, 
760. 


♦  •» 


RAIL'tVAY  COMMISSION. 

See  Public  Seevice  Commissions. 

# » » 

RAINFALL. 

Unusual  rainfall  as  act  of  God,  see  Act  of 
Goo,  3,  4. 


RAPE. 

Excluding  evidence  of  complainant's  inter- 
course with  others,  see  Appeal  and  Ee- 
BOB,  1267. 

Argument  of  prosecuting  attorney,  see  Ap- 
peal AND  Erkoh,  1448,  1455,  1460. 

Necessity  of  public  trial,  see  Ceiminal  Law, 
84-86. 

Former  jeopardy,  see  Criminal  Law,  205. 

Sterilization  of  person  convicted  of,  see 
Criminal  Law,  243. 

Presumption  and  burden  of  proof,  see  Evi- 
dence, 119. 

Opinion  evidence  as  to  character  or  reputa- 
tion of  one  accused  of,  see  Evidence, 
1115,  1116. 

Evidence  in  prosecution  for,  generally,  see 
Evidence,  1407,  1828. 

Evidence  of  other  crimes,  see  Evidence, 
1906. 

Sufficiency  of  evidence  to  sustain  conviction, 
see  Evidence,  2375,  2403. 

Homicide  by  parent  in  attempting  to  pre- 
vent rape  of  child,  see  Homicide,  89. 

Necessity  of  electing  between  counts  in  in- 
dictment for,  see  Trial,  19. 

Question  for  jury  as  to  consent  of  woman 
to  intercourse,  see  Trial,  316. 

Instruction  in  prosecution  for,  see  Tbial, 
953. 

Reversible  error  in  instructions  in  prosecu- 
tion for,  see  Appeal  and  Error,  1330. 

Failure  or  refusal  to  instruct,  see  Appeial 
AND  Error,  1421,  1422,  1436. 

Competency  as  witness  of  wife  of  defendant 
in  prosecution  for,  see  Witnesses,  34. 

Cross-examination  of  prosecutrix,  see  Wit- 
nesses, 96,  97,  105,  106. 

Cross-examination  of  accused,  see  Witness- 
es, 117-119. 

Impeaching  credibility  of  prosecuting  wit- 
ness, see  Witnesses,  146. 

Corroboration  of  testimony  of  prosecutrix, 
see  Witnesses,  196. 

1.  One  who  gives  intoxicating  liquor  to 
a  woman  with  the  intention  of  putting  her 
in  a  condition  of  insensibility,  so  that  she 
has  no  power  of  opposing  sexual  inter- 
course, and  of  then  having  intercourse  with 
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her,  is  guilty  of  assault  with  intent  to  rape. 
Quinn  v.  State,  46:  42a,  142  N.  W.  510,  153 
Wis.  573.  (Annotated) 

2.  Solicitation  of  sexual  intercourse, 
with  intent  to  enforce  the  demand,  if  neces- 
sary, by  violence,  does  not  render  one  guilty 
of  assault  with  intent  to  rape  if  no  eflort  is 
made  to  carry  out  the  intent,  but  the  so- 
licitor flees  upon  prospect  of  resistance. 
State  V.  Sanders,  42:  424,  75  S.  E.  7U2,  92 
S.  C.  427. 

3.  The  use  of  a  weapon  to  compel  a 
woman  to  consent  to  sexual  intercourse  is 
not  an  assault  with  intent  to  commit  rape, 
if  there  is  no  overt  attempt  to  commit  the 
act  itself.  Douglas  v.  State,  42:  524,  150 
S.  W.  860,  105  Ark.  218.  (Annotated) 

4.  Touching  the  hand  of  a  sleeping 
woman  to  awaken  her  to  solicit  sexual  inter- 
course is  not  an  assault  with  an  intent  to 
commit  rape.  Douglas  v.  State,  42:  524, 
150  S.  W.  860,  105  Ark.  218. 

With  female  under  age  of  consent. 

5.  One  who  has  had  sexual  relations 
with  a  child  prior  to  the  passage  of  a  stat- 
ute making  it  a  crime  carnally  to  know  a 
child  of  her  age  of  previous  chaste  char- 
acter is  not  precluded  from  relying  on  her 
previous  unchastity  to  avoid  punishment 
for  acts  committed  after  the  passage  of  the 
statute,  on  the  theory  that  he  cannot  take 
advantage  of  his  previous  wrongdoing  to 
avoid  the  application  of  the  statute.  State 
V.  Dacke,  30:  173,  109  Pac.  1050,  59  Wash. 
238.  (Annotated) 

6.  One  who  performs  several  acts  of 
intercourse  with  a  previously  chaste  child, 
within  a  few  weeks,  in  the  same  county, 
cannot  defeat  a  prosecution  for  statutory 
rape  in  which  the  state  relies  on  one  of  the 
later  acts,  on  the  theory  that  at  the  time 
of  its  commission  the  child  was  not  chaste, 
and  therefore  the  ofl'ense  did  not  come  with- 
in the  statutory  definition  of  the  crime, 
which  makes  the  previously  chaste  char- 
acter of  the  child  an  element  of  the  offense. 
State  V.  Sargent,  35:  173,  114  Pac.  868,  62 
Wash.  692.     • 

Civil  liability. 

Effect  of  allegations  in  complaint  to  pre- 
vent reliance  on  statute  barring  defense 
of  consent,  see  Estoppel,  224. 

Right  of  husband  to  recover  for  rape  of  wife, 
see  Husband  and  Wife,  156. 

Action  by  husband  for  rape  of  wife,  see 
Witnesses,  30. 

7.  Consent  by  a  child  under  the  age  oi 
consent  is  no  bar  to  civil  liability  for  rape 
where  the  statute  defines  criminal  knowl- 
edge of  a  child  under  such  age  as  rape  the 
same  as  forcible  knowledge  of  one  over  such 
age.  Hough  v.  Iderhoff,  51:  982,  139  Pac. 
931,  69  Or.  568.  (Annotated) 


RATES. 

Of  public  service  corporation,  generally,  see 
Public  Service  Corporations,  10,  11. 


RATIFICATION. 
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Of  carriers,  see  Carriers,  II.  m;  III.  e;  IV. 
c;  Contracts,  156;  Courts,  249-251, 
285;  Criminal  Law,  56;  Etldenoe, 
2341-2343. 

For  uae  of  railroad  bridge,  see  Judgment, 
197. 

For  use  of  stockyards,  see  Legislature,  5; 
Pleading,  532;   Stock  Yards,  1. 

Gas  rates,  see  Constitutional  Law,  329a; 
Eminent  Domain,  222;  Gas,  III. 

Insurance  rates,  see  Constitutional  Law, 
698;  Criminal  Law,  245;  Insurance, 
III.  h;  Monopoly  and  Combinations, 
II.  e. 

Telephone  rates,  see  Evidence,  1244;  Tele- 
phones, 12-29. 

Toll  rates,  see  Tolls  and  Toll  Roads. 

Of  warehousemen,  see  Injunction,  109. 

For  water,  see  Corporations,  146,  147; 
Courts,  95;  Waters,  III.  b,  3. 

Of  interest,  see  Interest,  II.  b. 

Of  taxation,  see  Courts,  117;  Taxes,  352, 
353. 

Delegation  of  power  to  fix,  see  Constitu- 
tional Law,  104,  120. 

Power  of  legislature  to  regulate,  see  Con- 
stitutional Law,  790. 

Equal  protection  and  privileges  in  regulat- 
ing, see  Constitutional  Law,  II.  a,  6, 
d. 

Power  of  legislature  to  regulate,  see  Con- 
stitutional Law,  II.  b,  4,  c. 

Police  power  as  to,  see  Constitutional 
Law,  698. 

Punishment  for  excessive  rates,  see  Crim- 
inal Law,  241. 

Review  by  court  of  rates  established  by 
legislature  or  municipality,  see  Courts, 
131-134,  150-152, 

Jurisdiction  of  Federal  court  of  question  as 
to,  see  Courts,  249-252. 

Jurisdiction  in  equity  to  fix,  see  Equitt, 
6,  7,  42. 

Presumption  as  to  validity  of  statute  fix- 
ing, see  Evidence,  84,  85. 

Burden  of  proving  unreasonableness  of,  see 
Evidence,  666. 

Injunction  against  overcharges,  see  Injunc- 
tion, 109. 

Injunction  against  enforcement  of  rates 
fixed  by  statute,  see  Injunction,  353. 

Injunction  against  filing  with  Interstate 
Commerce  Commission,  see  Interstate 
Commerce  Commission,  3. 

Right  to  jury  in  determining  validity  of 
statute  establishing  rates,  see  Juby,  14. 

Charge  of  exacting  exorbitant  rates  as  libel, 
see  Libel  and  Slander,  50. 

Combination  to  fix,  see  Monopoly  and  Com- 
binations, 62,  63. 

Power  of  municipality  as  to,  see  Municipal 
Corporations,  178,  179,  221. 

Enforcing  by  criminal  penalty,  see  Munici- 
pal Corporations,  221. 

Injunction  suit  by  municipality  to  restrain 
excessive  rates,  see  Parties,  34. 

Who  may  enforce  contract  as  to,  see  Par- 
ties, 93,  95. 

Findings  of  referee  in  hearing  as  to  valid- 
ity of,  see  Reference,  17. 
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When  rates  fixed  by-  statute  become  effective, 
see  Statutes,  14. 

Partial  invalidity  of  rate  statute,  see  Stat- 
utes, 79,  81. 

Reasonableness  of  time  for  ascertaining  cor- 
rectness of,  see  Trial,  205. 

Question  for  jury  as  to  discrimination  in, 
see  Trial,  612. 

1.  When  an  attempt  is  made  to  strike 
down  a  rate  statute,  it  is  incumbent  on  thcf 
attacking  party  to  make  full,  fair,  and 
complete  disclosure  of  all  the  revenue  de- 
rived from  the  business,  and  the  disburse- 
ment of  the  same  for  all  purposes,  includ- 
ing salaries  paid  to  all  of  its  officers,  agents, 
and  employees,  so  that  it  may  be  determined 
whether  such  salaries  and  expenditures  are 
necessary  as  well  as  reasonable  in  amount. 
State  V.  Adams  Express  Co.  42:  396,  122  N. 
W.  691,  85  Neb.  25. 


RATIFICATION. 


Of  alteration  in  instrument,  see  Altera- 
tion of  Instrument,  4,  13;  Bills  and 
Notes,  37. 

Of  forged  instrument,  see  Forgery,  1. 

Of  decree  procured  by  fraud;  right  to  raise 
question  of,  see  Appeal  and  Error,  300. 

By  bank  of  acts  of  agent,  see  Banks,  40-44. 

Of  act  of  collecting  bank  in  refunding  mon- 
ey paid  on  check,  see  Banks,  159. 

Of  act  of  bank  in  sending  check  direct  to 
drawee,  see  Banks,  173. 

Of  broker's  contract  for  sale  of  land,  see 
Brokers,  16,  17. 

Of  illegal  contract,  see  Contracts,  III.  f. 

By  corporation,  see  Corporations,  IV.  d,  4. 

Of  libel  by  agent,  see  Corporations,  122. 

Of  act  of  officer  of  corporation,  see  Corpo- 
rations, 145,  154-156. 

Of  investment  by  incorporators  of  trust  com- 
pany by  subscriber,  see  Corporations, 
185,  187. 

By  corporation  of  fraudulent  issue  of  stock, 
see  Corporations,  245. 

Of  sale  by  cotenant,  see  Cotenancy,  20-22. 

Of  irregular  employment  of  detective,  see 
Counties,  34. 

Of  constitutional  amendment,  review  by 
courts,  see  Courts,  109. 

Of  plat  by  owner  of  dedicated  property,  see 
Dedication;   33. 

Of  unauthorized  record  of  deeds,  see  Deeds, 
10. 

Of  note  secured  by  duress,  see  Duress,  4. 

By  board  of  directors  of  notice  of  commence- 
ment of  condemnation  proceedings  giv- 
en by  president,  see  Eminent  Domain, 
130. 

By  depositor,  of  payment  of  forged  checks, 
see  Estoppel,  186. 

By  married  woman  after  discoverture  of 
note  executed  during  coverture,  see 
Husband  and  Wife,  35. 

By  wife  of  husband's  receipt  of  insurance 
money  on  her  property,  see  Husband 
AND  Wife,  55. 
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By  wife  of  deed  to  husband,  see  Husband 
AND  Wife,  103, 

By  court  of  act  of  committee  of  lunatic, 
see  Incompetent  Persons,  33. 

By  guardian  of  incompetent  of  conveyance 
of  latter's  estate,  see  Incompetent 
Persons,  41. 

Of  infant's  contract,  see  Infants,  I.  d,  2,  b. 

By  infant,  after  majority,  of  guardian's 
act,  see  Guardian  and  Ward,  29. 

Of  agent's  unauthorized  act  in  obtaining  in- 
surance, see  Insurance,  81. 

By  insured  of  attempted  change  of  insur- 
ers, see  Insurance,  155. 

Of  unauthorized  oral  agreement  as  to  in- 
surance rates,  see  Insurance,  417. 

Of  insurance  contract  made  on  Sunday,  see 
Insurance,  479. 

By  master  of  act  of  servant,  see  Master 
AND  Servant,  980-982. 

Of  ordinance,  see  Municipal  Corporations, 
87,  88. 

Of  contract  with  city,  see  Municipal  Cor- 
porations, 245. 

By  city  of  wrongful  arrest,  see  Municipal 
Corporations,  424. 

Of  void  appointment  to  office,  see  Officers, 
19. 

Of  illegal  arrest  by  partner,  see  Partner- 
ship, 34. 

Of  agent's  acts  by  principal,  see  Banks,  40- 
44;  Corporations,  122,  145,  154-156; 
Insurance,  81;  Notice,  44;  Principal 
AND  Agent,  II.  d. 

By  religious  society  of  conveyance  of  prop- 
erty, see  Religious  Societies,  18. 

Of  Sunday  contract,  see  Sundat,  21,  30. 

By  selectment  of  town  of  act  of  town  treas- 
urer, see  Towns,  12. 

Of  unauthorized  destruction  of  will  as  revo- 
cation, see  Wills,  52. 

By  legislature  of  bequest  to  church,  see 
Wills,  187. 

Necessity  of  new  consideration  to  support 
ratification  of  unauthorized  contract, 
see  Contracts,  87. 

Estoppel  by,  see  Estoppel,  III.  d. 

Estoppel  to  deny,  see  Estoppel,  228. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  187,  188. 

Parol  evidence  to  show,  see  Evidence,  951. 

Evidence  generally  to  show,  see  Evidence, 
2017. 

Question  for  jury  as  to,  see  Trial,  312. 


RAZOR.  ' 

Liability  for  carrying,  see  Carrying  Weap- 
ons, 7. 


READING. 

Of  bill  before  passage,  see  Statutes,  6-11. 


REAL  ESTATE  AGENTS. 

See  Brokers,  II. 
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REAL   PROPERTY. 

Liability  for  defective  abstract  of  title,  ae© 

Abstracts. 
Curing   defective   acknowledgment,   see   Ac- 

KNO\VLEDGMEa*T,    IV. 

Adverse  possession  of,  see  Adverse  Posses- 
sion. 

Right  of  aliens  to  purchase,  see  Aliens,  3, 
4. 

Effect  of  foreign  bankruptcy  proceedings 
to  transfer,  see  Bankruptcy,  179. 

Riglit  of  bank  to  own,  see  Banks,  9. 

Boundaries  of  land  conveyed,  see  Bounda« 
ries,  II. 

Agents  for  sale  of,  see  Brokers. 

Quieting  title  to,  see  Cloud  on  Title. 

Setting  up  equitable  defense  of  estoppel  in 
action  to  determine  adverse  claims  to, 
see  Estoppel,  48. 

Party  in  suit  by  one  claiming  adversely, 
see  Parties,  189. 

Construction  of  statute  permitting  institu- 
tion in  equity  of  suit  to  try  title  to, 
see  Statutes,  246. 

Effect  of  voluntary  assignment  for  creditors 
to  convey  real  property  in  other  state, 
see  Conflict  of  Laws,  103. 

Impairment  of  vested  rights  of  reversion- 
ers or  remaindermen,  see  Constitu- 
tional Law,  60,  61. 

Option  to  purchase,  see  Contracts,  I.  d,  4. 

Validity,  under  statute  of  frauds,  of  con- 
tracts as  to,  see  Contracts,  I.  e,  4. 

Part  performance  of  oral  contract  relating 
to,  see  Contracts,  I.  e,  6,  b. 

Construction  of  contract  for  transfer  of, 
see  Contracts,  II.  d,  2,  a. 

Mutuality  in  contract  for  sale  of,  see  Con- 
tracts, 143-146. 

Assignment  of  land  contract,  see  Con- 
tracts, 276,  277. 

Power  of  corporation  to  own,  see  Corpora- 
tions, IV.  e. 

Who  may  question  power  of  foreign  corpo- 
ration to  take  title  to,  see  Corpora- 
tions, 413. 

Interest  of  cotenant,  see  Cotenancy. 

Jurisdiction  of  action  affecting,  generally, 
see  Courts,  I.  b,  3. 

Jurisdiction  in  matters  affecting  title  to, 
see  Courts,  II.  a,  4. 

Covenants  and  conditions  as  to,  see  Cove- 
nants AND  Conditions. 

Estates  upon  condition,  see  Covenants  and 
Conditions,  11-13. 

Estate  by  curtesy,  see  Curtesy. 

Measure  of  damages  on  contract  relating 
to,  see  Damages,  III.  a,  3. 

Measure  of  damages  for  injury  to,  see  Dam- 
ages, III.  k. 

Punitive  damages  for  injury  to,  see  Dam- 
ages, 67. 

Damages  for  fraud  on  sale  or  exchange  of, 
see  Damages,  325-329. 

Dedication  of,  see  Dedication. 

Deeds  of,  see  De:eds. 

Dower  in,  see  Dower. 

Easement  in,  see  Easements. 

Recovery  of  possession  of,  see  Ejectment. 

Condemnation  of,  see  Eminent  Domain. 
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Conversion  into  personalty,  see  Equitable 
Conversion;   Wills,  III.  j. 

Jurisdiction  of  equity  as  to,  see  Equity, 
47-51. 

Escheat  of,  see  Escheat. 

Estoppel  as  to,  see  Estoppel,  III.  g,  2. 

Presumption  and  burden  of  proof  as  to 
ownersliip  and  possession  of,  see  Evi- 
dence,   615-630,    633,    634. 

Opinion  as  to  value  of,  see  Evidence,  1125- 
1132. 

Evidence  as  to  value  of,  see  Evidence,  1692- 
1702. 

Evidence  of  damage  to,  see  Evidence,  1735- 
1749. 

Evidence  as  to  title  or  possession  of,  see 
Evidence,  XI.  u. 

Sufficiency  of  evidence  as  to  rights  in,  see 
Evidence,  XII.  e. 

Sufficiency  of  evidence  to  establish  gift  of, 
see  Evidence,  2283. 

Of  decedent;  power  of  personal  representa- 
tive as  to,  see  Executors  and  Adminis- 
trators,  II.   a,   2,  b. 

Option  by  executors  for  purchase  of,  see 
Executors  and  Administrators,  43, 
44,  54. 

Fixtures,  see  Fixtures. 

Forcible  entry  on  and  detainer  of,  see  For- 
cible Entrt  and  Detainer. 

Gift  of,  see  Gifts,  6,  7. 

Guardian's  power  as  to,  see  Guardian  and 
Ward,  12-15. 

Homestead,  see  HoMESTEAp. 

Rights  of  husband  and  wife  in,  see  Hus- 
band AND  Wife,  II. 

Improvement  on,  see  Improvements. 

Of  Indians,  see  Indians,  II. 

Of  infants,  see  Infants,  II. 

Injunction  against  transfer  or  disposition 
of,  see  Injunction,  I.  c. 

Injunction  against  taking  of,  injury  to,  or 
trespass  upon,  see  Injunction,  I.  e. 

Conclusiveness  of  judgment  affecting,  see 
Judgment,  II.  d,  2. 

Lien  of  judgment  upon,  see  Judgment,  III. 

Matters  as  to  landlord  and  tenant,  see 
Landlord  and  Tenant. 

As  subject  of  larceny,  see  Larceny,  19. 

Lateral  support  for,  see  Lateral  Support. 

License  to  enter  on,  see  License,  I. 

Lien  for  money  advanced  to  purchase,  see 
Liens,  11. 

Life  estate  in,  see  Life  Tenants;   Wills. 

Laches  as  bar  to  action  respecting,  see 
Limitation  of  Actions,  I.  b,  2. 

When  statute  of  limitationsJiegins  to  run 
in  action  respecting,  see  Li>iitation 
of  Actions,  II.  g. 

When  suit  respecting,  is  barred  by  limita- 
tions, see  Limitation  of  Actions,  III. 

g- 

Conveyance  pending  suit,  see  Lis  Pendens. 

Diirtribution  of  lots  by  chance  as  lottery, 
see  LotteIry,  8-10. 

Merger  of  estate,  see  Merger. 

Mortgage  on,  see  Mortgage. 

Liability  for  negligently  assisting  manu- 
facture of  fictitious  titles  to,  see  Neg- 
ligence, 25. 

Possession  of,  as  notice  of  rights  of  pos- 
sessor, see  Notice,  II.  b. 

Digest  1-52  L.R.A.(N.S.) 


On  whom  notice  must  be  served  in  proceed- 
ing to  re-establish  lost  record  titles, 
see  Notice,  16. 

Parks  and  squares,  see  Parks  and  Squares. 

Partition  of,  see  Partition. 

Of  partnership,  see  Partnership,  IV. 

Suspension  of  alienation  of,  see  Perpe- 
tuities. 

Averments  as  to  ownership  or  title,  see 
Plhxm)ing,  II.  g. 

Powers  as  to,  see  Powers. 

Sale  of,  by  agent,  see  Principal  and  Agent, 
30,  50-53,  60-66,  77,  96. 

Public  lands,  see  Public  Lands. 

Records  of  title,  see  Records  and  Record- 
ing Laws,  III. 

Title  to  or  control  of,  by  religious  societies, 
see  Religious  Societies,  III. 

Specific  performance  of  contract  of  sale,  see 
Specific  Performance,  I.   e. 

Statute  providing  for  re-establishment  of 
lost  records  of,  see  Statutes,  165,  166. 

Taxation  of,  see  Taxes. 

Deduction  of  value  of,  from  value  of  capital 
stock  for  purpose  of  taxation,  see 
Taxes,  187,  188. 

Timber  on,  see  Timber. 

Question  for  jury  as  to  negligence  causing 
injury  to,  see  Trial,  594-596. 

Trust  in,  see  Trusts. 

Investment  by  trustee  in  real  estate,  see 
Trusts,  107-109. 

Venue  of  action  relating  to,  see  Venue,  5- 
9. 

Rights,  duties,  and  liabilities  on  transfer 
of,  see  Vendor  and  Purchaser. 

Defects  in  title  to,  see  Vendor  and  Pur- 
chaser, I.  c. 

Devise  of,  see  Wills,  III. 

Estates  or  interest  created  by  will,  see 
Wills,  III.  g. 

Charge  upon,  by  will,  see  Wills,  HI.  k. 


REAPPORTIONMENT. 

Of  local  improvement  assessment,  see  Pub- 
lic Improvements,  72. 


♦  ♦» 


REARGUMENT. 

See  Rehearing. 

» » » 
REASON. 

Giving  erroneous  reason  for  correct  instruc- 
tion, see  Appeal  and  Error,  1331. 

Evidence  as  to,  generally,  see  Evidence,  XI. 
e. 


REASONABLE  DOUBT. 

Definition  of,  see  Appeal  and  Error,  1325, 
1391. 
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REASONABLENESS. 

Of  carriers'  rates,  see  Carriers,  IV.  c,  3; 

Constitutional   Law,   89;    Evidence, 

2049. 
Of  rates  of  irrigation  company,  see  Courts, 

95. 
Of  express  rate,  see  Courts,  134. 
Of  rates  for  gas,  see  Gas,  III. 
Of  amount  of  license  fee,  see  License,  II.  e. 
Of  water  rates,  see  Waters,  417-421. 
Of  statute   limiting   speed   of   automobiles, 

see  AtTTOMOBILES,   7. 
Of  rule  of  carrier,  see  Carriers,  II.  b. 
Of  regulation  of  Railroad  Commission,  see 

Carriers,  985. 
Order  of  Public  Service  Commission  as  to 

railroad  depots,  agents,  etc.,  see  Cajb- 

RiERS,  1080,  1081,  1083. 
Of   order   of   Corporation    Commission,   see 

Carriers,  1080,  1088,  1088a,  1089. 
Of  rule  by  college,  see  Colleges,  1. 
Of  police  regulations,  see  Constitutional 

Law,  II.  c;  Courts,  I.  c,  2,  b. 
Of  statute,  right  of  court  to  pass  on,  see 

Courts,  90,  91,  115. 
Of  custom,  see  Custom,  6,  7. 
Presumption  and  burden  of  proof  as  to,  see 

Evidence,  525,  528,  642,  66G. 
Evidence    admissible    on'  question    of,    see 

Evidence,  1942. 
Sufficiency  of  evidence  as  to,  see  Evidence, 

2339-2344. 
Of  period  allowed  by  statute  of  limitations 

in  respect  to  existing  causes  of  action, 

see  Constitutional  Law,  815. 
Of  statute  limiting  hours  of  labor,  see  Mas- 
ter AND  Servant,  87. 
Of  dissatisfaction  with  servant  discharged, 

see  Master  and  Servant,  108-110. 
Of   rules   as  to  conduct  of   employees,   see 

Master  and  Servant,  198. 
Of  ordinance,  see  Municipal  Corporations, 

II.  c,  4. 
Of  conditions  as  to  presentation  of  claim 

against  city,  see  Municipal  Corpora- 
tions, 473,  477,  478. 
Of  statute,  see  Statutes,  24-26,  202. 
Of   construction  of  statute,   see  Statutes, 

230. 
As  question  for  jury,  see  Trial,  II.  c,  3. 
Finding  as  to,  see  Trial,  1110. 


REASSESSMENT. 


Of  taxes  for  public  improvement,  see  In- 
juNCTioiT,  365;  Public  Improvehents, 
63. 


#>» 


REBATES. 

By  carrier,  see  Carriers,  1072-1076. 

Jurisdiction  of  crime  of  receiving  or  giving 
rebate,  see  Courts,  34. 

Intent  to  violate  act  forbidding  giving  or 
receiving  of,  see  Criminal  Law,  11. 

Prosecution  for  inducing  shippers  to  re- 
ceive, see  Criminal  Law,  220. 
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Admissibility  of  evidence  in  action  for 
penalty  for  rebating,  see  Evidence, 
2037. 

Indictment  for  inducing  shipper  to  receive, 
see  Indictment,  etc.,  44,  57,  80,  81. 

By  insurance  company,  generally,  see  In- 
surance, 2. 

Statute  forbidding  rebate  of  insurance 
premium,  see  Insurance,  418,  419. 

Right  to  share  in  penalty  for  rebating  life 
insurance  premiums,  see  Penalties,  5. 

Illegal  combination  as  to,  see  Monopoly 
and  Combinations,  72,  73. 

In  demurrage  for  day  when  weather 
shortens  working  hours,  see  Shipping, 
9. 

By  telephone  company,  see  Telephones,  24. 


REBEIiLION. 


Power  of  governor  to  place  district  under 
martial  law  because  of,  see  Governor. 


REBUILDING. 


Covenant  as  to  rebuilding  in  case  of  fire,  in 
grant  of  part  of  building,  see  Cove- 
nants and  Conditions,  3. 


REBUTTAL. 


Error  in  admission  of  rebuttal  evidence,  see 

Appeal  and  Error,  1105,  1112. 
Evidence  in,  see  Evidence,  XI.  I. 
Of  presumption,  see  Evidejvce,  634. 


RECALL. 

Of  mandate  by  appellate  court,  see  Appeal 
and  Error,  1642. 

Of  pardon,  see  Criminal  Law,  301,  302. 

See  also  Initiative,  Re^'ERendum,  and  Re- 
call, 10-12. 

#  *  » 


RECEIPT. 

As  compromise,  see  Compromise  and  Set- 
tlement, 6. 

Duress  in  requirement  of,  see  Duress,  1. 

Presumption  as  to  knowledge  of  provisions 
contained  in,  see  Evidence,  206. 

Admissibility  of,  see  Evidence,  869. 

Construction  of  receipt  for  premium,  see 
Insurance,  123,  126. 

Unaccepted  offer  to  turn  over  tax  receipt 
as  promise  interrupting  running  of 
limitations,  see  Limitation  of  Ac- 
tions, 342. 

Mandamus  to  compel  issue  of  receipt  to 
applicant  for  liquor  license,  see  Man- 
damus, 96. 

Warehouse  receipt,  see  Warehousemen,  in. 


RECEIPTED  BILL;  RECEIVERS,  L  a. 
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RECEIPTED  BILL. 

Admissibility    in    evidence,    see    Eyidsnce, 

874. 


RECEIVERS. 


J.  Appointment;  removal,   1—16. 

a.  In  general;  jurisdiction,   1— 

7. 
h.  In  what  cases,  8—16. 
II.  Powers,  liabilities,  property,  and 
control,    17—31. 
III.  Claims    against;    priorities;     re- 
ceivers'  certificates,   32—41. 
IV.  Actions  and  remedies,  42^,  43. 
V.  Expenses    of   receivership;    com- 
jjensation,    44—46. 
VI.  Foreign  and  ancillary  receivers, 
47,  48. 
VII.  Sales  hy  receiver;  rights  of  pur- 
chaser,   49—54. 

Nature  of  action  by  receiver  of  bank  to  re- 
cover illegal  credit  allowed  for  benefit 
of  other  creditors,  see  Action  or  Suit, 
72. 

Refusal  to  turn  over  books  to,  see  Appeal 
AND  Error,  303;  Contempt,  36;  Crim- 
inal Law,  111,  112. 

Criminal  liability  of  corporation  in  hands 
of,  see  Corporations,  126. 

Liability  of  stockholders  for  misconduct  of 
receiver,  see  Corporations,  301. 

Right  of  stockholders  to  complain  of  action 
of  receiver  in  disposing  of  funds  of 
corporation,   see  Corporations,   305. 

Title  to  corporate  property  prior  to  appoint- 
ment of,  see  Corporations,  399. 

Right  of  court  of  equity  appointing,  to 
entertain  petition  to  ascertain  damages 
for  which  property  is  liable  because  of 
his  tort,  see  Equity,  113. 

Cotenant's  right  to  complain  of  placing 
property  in  hands  of,  see  Estoppel, 
111. 

Right  of  purchaser  on  foreclosure  to  income 
during  receivership,  see  Mortgage,  124. 

Prohibition  to  restrain  court  from  deter- 
mining certain  issues  in  receivership 
proceedings,   see  Prohibition,    17. 

Set-off  against  note  in  hands  of,  see  Set- 
off AND  Counterclaim.  37. 

Repeal  of  statute  authorizing  receiver  for 
insolvent  bank,  see  Statutes,  3G0,  361. 

I.  Appointment;    removal. 


a.  In  general;  jurisdiction. 

(See  also  same  heading  tn  Digest  L.R.A. 
1-10.) 

Appeal  from  refusal  of  state  court  to  direct 
its  receiver  to  turn  over  property  to 
Federal  receiver,  see  Appeal  and 
Error,  42. 

Review  of,  on  appeal,  see  Appeal  and  Er- 
ror, 548. 

Digest  1-52  I..R.A.(N.S.) 


Effect  of  appointment  of,  for  corporation 
on  right  of  officers  to  salary,  see  Cor- 
porations, 152. 

Right  to  rescind  subscription  to  stock  after 
appointment  of  receiver  for  corpora- 
tion, see  Corporations,  209. 

Power  of  court  to  appoint  receiver  to  en- 
force stockholder's  liability,  see  Co«- 
porations,  362. 

Effect  of  granting  appeal  from  refusal  to 
set  aside  arder  appointing,  see  Courts, 
292. 

Estoppel  by  consenting  to,  see  Estoppel, 
112. 

Effect  of  appointment  of,  on  insurance  on 
property,  see  Insurance,  224,  225. 

Right  of  next  of  kin  to  maintain  bill  in 
equity  for  appointment  of  receiver  to 
conserve  property  of  estate,  see  Par- 
ties, 142. 

Pleading  in  intervention  in  proceedings  for 
appointment,  for  corporation,  see 
Pleading,  199,  409,  410. 

See  also  infra,  45. 

1.  Lien  creditors  of  a  judgment  debtor, 
who  were  not  .parties  to  the  proceedings  in 
which  the  judgment  was  rendered,  cannot 
contest  the  appointment  of  a  receiver  in  aid 
of  execution  which  is  authorized  by  statute. 
First  Nat.  Bank  v.  Cook,  2:  1012,  76  Pac. 
674,  12  Wyo.  492. 

2.  Giving  a  bond  to  release  a  vessel  for 
which  a  state  court  has  appointed  a  re- 
ceiver in  a  proceeding  under  a  state  stat- 
ute to  enforce  a  lien  for  .injury  done  by  it 
to  a  bridge,  waives  any  question  of  the 
regularity  of  the  receivership.  West  v.  Mar- 
tin, 21:  324,  97  Pac.  1102,  51  Wash.  85. 
Jurisdiction. 

Effect  of  appeal  from  order  appointing,  to 
enable  court  of  concurrent  jurisdiction 
to  take  jurisdiction,  see  Appeal  and 
Error,  102. 

Exclusiveness  of  jurisdiction  of  court  ap- 
pointing,  see   Courts,   266. 

3.  The  district  court  has  no  jurisdiction 
to  appoint  a  receiver  to  take  charge  of  tlie 
oil  and  gas  operations  on  Indian  lands  dur- 
ing the  pendency  of  a  contest  of  an  allot- 
ment thereof  before  the  Department  of  the 
Interior.  Martin  v.  Harnage,  38:  228,  110 
Pac.   781,   26   Okla.   790.  (Annotated) 

4.  Where  by  statute  the  court  must 
sanction  the  filing  of  a  bill  in  equity  pray- 
ing extraordinary  relief,  it  has  implied  au- 
thority, in  order  to  preserve  the  status 
upon  allowing  such  bill,  to  appoint  a  tem- 
porary receiver  of  the  property  involved  in 
the  litigation.  Young  v.  Hamilton,  31: 
1057,  69' S.  E.  593,  135  Ga.  339. 
Eligibility. 

5.  The  owner  of  cattle  in  which  another 
has  an  interest  for  services  in  caring  for 
them  is  not  ineligible  to  appointment  as  re- 
ceiver of  such  interest.  Jenkins  v.  Purcell, 
9:  1074,  29  App.  D.  C.  209. 

Ex    parte    appointment. 
Verification  of  pleading  on  application  for 
appointment  of,  see  Pleading,  15. 
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6.  Sufficient  excuse  for  the  appointment 
of  a  receiver  of  a  growing  crop  without  no- 
tice is  not  siiown  by  an  allegation  by  one 
claiming  an  interest  in  it  that  it  must  be 
harvested  without  delay,  and  that,  if  no- 
tice is  given  to  the  one  in  possession  he  will 
cut  and  remove  it  before  the  hearing,  and, 
being  insolvent,  will  thereby  deprive  claim- 
ant of  his  interest.  Henderson  v.  Reynolds, 
ix:  960,  81  N.  E.  494,  168  Ind.  522. 

(Annotated) 
Collateral  attack. 

7.  That  a  receiver  is  appointed  by  a  con- 
sent decree  does  not  render  his  authority 
subject  to  collateral  attack  in  another  juris- 
diction. Jenkins  v.  Purcell,  9:  1074,  29  App. 
D.  C.  209. 

Z>.  In  what  ctiaea. 

(See  also  same  heading  in  Digest  LJR.A. 
1-70.) 

For  building  and  loan  association,  see 
Building  and  Loan  Associations,  16, 
27. 

Of  social  clubs,  see  Appeal  and  Ebeob,  43; 
Clubs,  3. 

In  divorce  suit,  see  Divobce  and  Sepaba- 
'      TION,   6,  104. 

8.  When,  in  a  suit  in  equity,  the  title 
to  personal  property  of  such  character  as 
renders  sale  thereof  necessary  for  the  ade- 
quate protection  of  the  rights  of  the  parties 
interested  is  involved,  the  court  in  which 
such  suit  is  pending  may  properly  appoint 
a  receiver  to  take  charge  of  it,  and  make 
sale  thereof.  Nutter  v.  Brown,  i:  1083,  62 
S.  E.  88,  58  W.  Va.  237. 

9.  In  an  action  by  a  vendor  for  the  pur- 
chase price  of  a  stock  of  merchandise  which 
the  purchaser  has  refused  to  accept  and  pay 
for  according  to  his  agreement,  no  error  is 
committed  in  the  appointment  of  a  receiver 
to  take  charge  of  and  sell  the  goods,  that 
the  proceeds  may  be  applied  upon  the  plain- 
tiff's claim.  Swisher  v.  Dunn,  45:  810,  131 
Pac.  571,  89  Kan,  412, 

10.  Where  it  is  not  shown  that  adminis- 
trators are  guilty  of  waste  or  mismanage- 
ment, and  the  circumstances  are  not  such 
as  to  indicate  that  the  rights  of  all  the 
parties  would  be  more  effectually  and  ex- 
peditiously protected  and  enforced  by  the 
appointment  of  a  receiver,  it  is  error  to 
appoint  a  receiver,  and  on  interlocutory 
hearing  to  devest  the  administrators  of  the 
possession  of  the  property  of  their  intes- 
tate pending  the  determination  of  the  equi- 
table claim  of  one  whom  the  intestate  agreed 
to  adopt  as  a  child.  Crawford  v.  Wilson, 
44:  773,  78  S.  E.  30,  139  Ga.  654, 

11.  In  an  action  for  a  total  divorce, 
where  it  is  impossible  to  serve  the  defendant 
personally  because  of  his  indefinite  absence 
from  the  state,  and  there  is  property  be- 
longing to  him  in  the  state,  which  is  in  im- 
minent danger  of  being  lost,  destroyed, 
depreciated  by  waste,  or  removed,  so  as  to 
defeat  the  right  to  alimony,  it  seems  that 
the  presiding  judge  may,  on  a  proper  show- 
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ing  and  under  proper  pleadings,  appoint  a 

receiver  to  preserve  the  property,  but  cannot 

fix  temporary  alimony  and  order  it  paid  by 

the  receiver.     Stailings  v.  Stallings,  9:  593, 

56  S.  E.  469,  127  Ga.  464. 

For  corporation. 

Appointment    of,    to    enforce    stockholder's 

liability,  see  Constitutignal  Law,  809, 

810. 
Who  may  move  for  appointment  of  receiver 

for  corporation,  see  Corporations,  397. 

12.  The  court,  in  exercising  its  discre- 
tion to  appoint  a  receiver  for  a  solvent  go- 
ing corporation,  should  move  with  due  care 
and  in  full  consideration  of  the  interests  of 
the  persons  concerned,  after  the  necessity 
for  the  appointment  is  made  clear.  Brent 
V.  B.  E.  Brister  Sawmill  Co.  43:  720,  60  So. 
1018,  103  Miss.  876. 

13.  Equity  may,  at  the  suit  of  minority 
stockholders,  appoint  a  receiver  for  and 
wind  up  a  solvent  going  corporation  where 
the  directors  are  grossly  mismanaging  its 
affairs,  misapplying  its  property,  and  the 
rights  of  the  stockholders  are  being  jeop- 
ardized. Brent  v.  B.  E.  Brister  Sawmill  Co. 
43:  720,  60  So.  1018,  103  Miss,  876. 

14.  Where  the  property  of  a  corpora- 
tion is  being  mismanaged,  or  is  in  danger 
of  being  lost  to  the  stockholders  and  credit- 
ors through  mismanagement,  collusion,  or 
fraud  of  its  officers  and  directors,  a  court 
of  equity  has  inherent  power  to  appoint 
a  receiver  for  the  property  of  such  corpora- 
tion, and  to  require  the  officers  to  make  an 
accounting,  upon  petition  of  a  minority 
stockholder  therefor.  Exchange  Bank  v. 
Bailey,  39:  1032,  116  Pac.  812,  29  Okla.  246. 

(Annotated) 

15.  A  holder  of  preferred  stock  in  a 
corporation,  whose  contract  entitles  him 
to  have  his  stock  redeemed  at  par,  is  not 
entitled  to  have  the  concern  placed  in  the 
hands  of  a  receiver,  in  a  proceeding  to 
enforce  his  contract  right  01  redemption, 
by  showing  that  it  is  a  losing  venture,  and 
that  its  assets  are  not  sufficient  to  pay  its 
debts,  where  his  right  to  redemption  fails 
because  of  insufficieny  of  assets.  Rider  v. 
John  G.  Delker  &  Sons  Co.  39:  1007,  140 
S.  W.  1011,  145  Ky.  634. 

16.  A  receiver  cannot  be  appointed  at 
the  instance  of  a  domestic  creditor  of  a 
foreign  mutual  insurance  company  where 
the  only  assets  in  the  state  are  the  obliga- 
tions of  policy  holders,  which,  by  the  terms 
of  the  contract,  are  merely  vohmtary,  and 
not  enforceable  by  suit,  and,  when  collect- 
ed, are  impressed  with  a  trust  in  favor  of 
other  policy  holders.  Blackwell  v.  Mutual 
Reserve  Fund  Life  Asso.  5:  771,  53  S.  E. 
833,  141  N.  C.  117.  (Annotated) 

II.  Powers,    liabilities,    property,    and 
control. 

Foreign  and .  ancillary  receivers,  see  infra, 

VI. 
Sales  by,  see  infra,  VII. 
Appeal  from   decree   disallowing  claims  of, 

see  Appeal  and  I^rbob,  43. 
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Bank  receiver's  title  to  deposit,  see  Banks, 
200. 

Right  of  receiver  for  bank  to  recover  from 
solvent  stockholder  a  credit  on  his  in- 
debtedness given  in  consideration  of 
shares  of  the  bank's  own  stock,  see 
Corporations,  84. 

Bill  to  set  aside  preferences  by  corporation, 
see  Corporations,  404. 

Power  of  state  court  appointing  receiver  to 
interfere  with  prior  levy  by  Federal 
court,  see  Courts,  274. 

Power  of  receiver  appointed  by  Federal 
court  to  oust  receiver  appointed  by 
state  court,   see  Courts,  275. 

Interference  with  attachment  by  receiver 
appointed  by  other  court,  see  Courts, 
291. 

Riglit  of  receiver  of  surety  company  to 
funds  deposited  by  company  with  state 
treasurer  to  secure  its  contracts,  see 
Insurance,  30. 

Waiver  of  right  to  forfeit  lease  as  against 
lessee's  receiver,  see  Landlord  and 
Tenant,  79. 

Priority  as  between  assignee  of  one  of  series 
of  notes  secured  by  mortgage  and  re- 
ceiver of  assignor,  see  Mortgage,   60. 

Payment  to  corporation  without  notice  of 
appointment  of  receiver,  see  Payment, 
21. 

Prohibition  against  interference  with,  see 
Prohibition,   21. 

Reference  to,  see  Reference,  7. 

17.  A  receiver  holds  the  property  coming 
into  his  hands  by  the  same  right  and  title 
as  the  person  for  whose  property  Jie  is  re- 
ceiver, subject  to  liens,  priorities,  and 
equities  existing  at  the  time  of  his  appoint- 
ment. Lawson  v.  Warren,  42:  183,  124  Pac. 
46,  34  Okla.  94. 

18.  The  receiver  of  an  insolvent,  nongo- 
ing  corporation  takes  the  property  of  the 
company  for  the  creditors,  subject  to  such 
equities,  liens,  or  encumbrances,  whether 
created  by  operation  of  law  or  by  act  of 
the  corporation,  as  exist  against  the  prop- 
erty at  the  time  of  his  appointment.  Ard- 
more  Nat.  Bank  v.  Briggs  Machinery  &  S. 
Co,  23:  1074,  94  Pac.  533,  20  Okla.  427. 

19.  A  receiver's  right  and  title  to  the 
possession  of  the  property  of  an  insolvent, 
nongoing  corporation  vest  from  the  date  of 
the  original  order  for  his  appointment,  al- 
thougji  the  proceedings  may  not  be  perfected 
until  a  later  date,  and  are  superior  to  those 
of  a  judgment  creditor  who  levies  upon  the 
property  under  his  judgment  during  the  in- 
terval between  such  original  order  and  the 
time  of  perfecting  the  appointment.  Ard- 
more  Nat.  Bank  v.  Briggs  Machinery  &  S. 
Co.  23:  1074,  94  Pac.  533,  20  Okla.  427. 

20.  The  title  of  a  receiver  appointed  to 
take  charge  of  the  effects  of  an  insolvent 
corporation  does  not  relate  back  to  a  date 
on  which  the  order  to  show  cause  why  a 
receiver  should  not  be  appointed  was  is- 
sued, where  the  court,  which  might  have 
determined  summarily  the  question  of  in- 
solvency, and  might  have  appointed  a  re- 
ceiver forthwith  without  notice  to  the  cor- 
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poration,  made  no  adjudication  of  insol- 
vency, and  imposed  no  general  restraint  up- 
on the  corporation,  aside  from  restricting 
the  contracting  or  payment  of  debts,  the 
collection  of  money,  or  the  sale  or  transfer 
of  its  property.  Squire  v.  Princeton  Light- 
ing Co.  (N.  J.  Err.  &  App.)  15:  657,  68  Atl. 
17G,  72  N.  J.  Eq.  883.  (Annotated) 

21.  The  mere  granting,  after  the  expira- 
tion of  the  term  at  which  the  final  decree 
was  made,  of  an  appeal  from  an  order  sub- 
stituting one  receiver  for  another,  does  not 
warrant  the  court  in  ordering  the  receiver 
to  turn  back  the  assets  in  his  hands  to  their 
owner, — especially  where  the  final  decree  of 
the  court  is  not  questioned.  State  ex  rel. 
Sullivan  v.  Reynolds,  15:  963,  107  S.  W.  487. 
209  Mo.  161. 

22.  A  license  to  sell  intoxicating  liquors, 
which,  under  the  terms  of  the  statute,  is 
transferable,  and  therefore  has  a  money  val- 
ue, is  an  asset  of  the  estate  of  the  licensee 
to  which  a  receiver  for  the  benefit  of  hi» 
creditors  is  entitled.  Deggender  v.  Seattle 
Brewing  &  Malting  Co.  4:  626,  83  Pac.  898, 
41  Wash.  385.  (Annotated) 

23.  The  appointment  of  a  receiver  for 
a  corporation  carries  title  to  credits  due 
from  nonresidents  of  the  state,  since  the 
situs  of  the  debt  follows  the  residence  of 
the  creditor,  and  therefore  the  debtor  can 
make  no  settlement  with  the  officers  of  the 
corporation  which  will  be  valid  against 
the  claims  of  the  receiver.  Buchanan  v. 
Hicks,  34:  1200,  136  S.  W.  177,  98  Ark.  370. 

24.  A  receiver  of  a  corporation  cannot 
make  an  agreement  with  its  former  man- 
ager by  which  the  latter  shall  control  cer- 
tain of  the  corporate  business  and  collect 
its  credits,  so  as  to  render  payments  made 
to  the  manager  valid,  and  prevent  a  sec- 
ond collection  of  the  claims  by  the  receiver. 
Buchanan  v.  Hicks,  34:  1200,  136  S.  W.  177,^ 
98  Ark,  370. 

25.  The  appointment  of  a  receiver  in 
proceedings  in  aid  of  execution  does  not  af- 
fect mortgage  liens  upon  the  debtor's  prop- 
erty, nor  prevent  the  mortgagees  from  pur- 
suing any  method  of  realizing  their  claims 
out  of  the  property  upon  which  they  are- 
secured  which  would  be  open  to  them  had 
no  receiver  been  appointed.  First  Nat. 
Bank  v.  Cook,  2:  1012,  76  Pac.  674,  12  Wyo. 
492. 

26.  A  receiver  appointed  in  proceedings 
in  aid  of  an  execution,  who  takes  posses- 
sion of  property  subject  to  mortgage,  must 
surrender  his  possession  whenever  demand- 
ed by  the  mortgagees  under  authority  of 
the  provisions  of  their  contract.  First  Nat. 
Bank  v.  Cook,  2:  1012,  76  Pac.  674,  12  Wyo. 
492. 

27.  A  court  cannot,  by  means  of  a  re- 
ceivership in  aid  of  execution,  conduct  the 
business  of  a  private  partnership  as  it  might 
that  of  a  railroad  or  other  business  charged 
with  a  public  duty.  First  Nat.  Bank  y^ 
Cook,  2:  1012,  76  Pac.  674,  12  Wyo.  492.       • 

28.  A  court  which  has  appointed  a  re- 
ceiver in  aid  of  execution  cannot  appropri- 
ate property  in  his  possession,  which  is 
subject  to  a  mortgage*  lien,  to  the  payment 
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of  the  costs  of  the  proceeding,  the  conser- 
vation of  the  property,  expense  of  the  re- 
ceivership, or  the  compensation  of  the  re- 
ceiver. First  Nat.  Bank  v.  Cook,  2:  1012, 
76  Pac.  674,  12  Wyo.  492.  (Annotated) 

29.  A  court,  in  appointing  a  receiver  for 
the  interest  in  cattle  of  one  who  is  to  re- 
ceive a  portion  of  their  sale  price  for  car- 
ing for  them,  acquires  jurisdiction  of  such 
interest,  so  that  it  is  not  subject  to  attach- 
ment by  a  creditor  in  another  state  when 
the  receiver  sells  the  cattle  there.  Jenkins  v. 
Purcell,  9:  1074,  29  App.  D.  C.  209. 
Sealing  \ritli  estate. 

30.  A  receiver  appointed  by  the  court 
cannot  purchase  the  property  of  which  he 
is  receiver  without  the  leave  of  the  court, 
even  where  the  sale  is  made  not  in  the 
action  in  which  he  was  appointed,  but  by 
a  mortgagee  selling  with  leave  outside  the 
action.  Nugent  v.  Nugent,  1  B.  R.  C.  405, 
[1908]  1  Ch,  546.  Also  Reported  in  77 
L.  J.  Ch.  N.  S.  271,  98  L.  T.  N.  S.  354, 
24  Times  L.  R.  296,  52  Sol.  Jo.  262, 

(Annotated) 
Criminal  liability. 

31.  Receivers  in  possession  of  a  railroad 
are  indictable  individually  for  obstructing 
a  highway  crossing  with  its  trains  in  such 
a  manner  as  to  constitute  a  nuisance.  State 
V.  Norfolk  &  S.  R.  Co.  26:  710,  67  S.  E.  42, 
152  N.  C.  785. 

FolloDB-ing  trust  funds  into  hands  of 

receiver. 
Of  bank  receiver,  see  Banks,  201-227. 
Relations  w^itk  employees. 
Application  to  receiver  of  statute  limiting 

hours  of  labor  of  employees,  see  Masxeb 

AND  Sebvant,  91. 

III.  Claims     against;     priorities}     re- 
ceivers' certificates. 


(See  also  same  heading  in  Digest  L.B.A. 
1-70.) 

Priorities. 

As  between  claimants  of  funds  in  hands  of 
receiver  of  bank,  see  Banks,  V. 

Between  creditors  of  insolvent  corporation, 
generally,  see  Corporations,  VI.  f,  2. 

Rights  as  between  individual  and  firm  cred- 
itors of  partnership,  see  Partnership, 
42. 

Rights  of  pledgee  as  against  receiver,  see 
Pledge  and  Collateral  Security,  24. 

Right  to  priority  of  one  whose  property  has 
been  pledged  to  secure  loan  to  another 
where  latter's  assets  have  passed  into 
hands  of  receiver,  see  Subrogation,  6. 

See  also  infra,  38-41. 

32.  The  expense  of  a  receivership  estab- 
lished in  aid  of  execution  against  a  private 
partnership  cannot  be  given  priority  over 
the  claims  of  mortgage  crecUtors.  First 
Nat.  Bank  v.  Cook,  2:  1012,  76  Pac.  674,  12 
Wyo.  492.  (Annotated) 

33.  A  creditor  who  recovered  a  common- 
law  judgment  against  a  corporation,  and 
caused  a  levy  to  be  made  thereunder  at  a 
time  subsequent  to  the  issuance  of  an  or- 
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der  requiring  the  corporation  to  show  cause 
why  a  receiver  should  not  be  appointuil,  but 
prior  to  the  hearing  of  the  order,  is  entitled 
to  a  preference  in  payment  by  the  receiver, 
who  took  possession  of  the  personal  prop- 
erty upon  which  the  levy  was  made,  and 
used  it  for  the  benefit  of  the  estate  of  the 
corporation,  although  at  the  time  the  order 
to  show  cause  was  issued  the  corporation 
was  restrained  from  paying  or  transferring 
its  moneys  and  effects  or  contracting  any 
debts,  and  from  selling,  assigning,  or  trans- 
ferring its  property.  Squire  v.  Princeton 
Lighting  Co.  (N.  J.  Err.  &  App.)  15:  657, 
68  Atl.  176,  72  N.  J.  Eq.  883. 

34.  Failure  to  comply  with  the  law  as 
to  the  recording  of  chattel  mortgages  in  case 
of  notes  reserving  title  to  the  property  for 
the  purchase  price  of  which  they  were  given, 
and  which  it  is  claimed  were  treated  by  the 
holder  as  chattel  mortgages  in  proceedings 
for  the  appointment  of  a  receiver  to  take 
charge  of  the  property  of  the  debtor,  will 
not  postpone  the  lien  of  the  holder  to  that 
of  a  judgment  creditor  of  the  debtor,  whose 
lien  is  subsequent  in  time  to  the  notes,  but 
which  he  claims  should  be  given  precedence 
because  by  failing  to  file  the  notes  the 
holder  had  lost  his  place  of  vantage,  where 
the  lien  of  the  judgment  creditor  came  into 
existence  after  the  property  passed  into  the 
hands  of  the  receiver;  since,  admitting  that 
the  notes  are  to  be  treated  as  chattel  mort- 
gages, an  unrecorded  chattel  mortgage  is 
good  between  the  parties,  and  the  posses- 
sion of  the  receiver  must  be  considered  as 
the  possession  of  the  creditors,  so  that  the 
passing  of  the  property  into  his  hands  has 
the  same  eflfect  as  if  the  holder  of  the  notes 
had  himself  taken  possession  of  it.  Ardmore 
Nat.  Bank  v.  Briggs  Machinery  &  S.  Co. 
23:  1074,  94  Pac.  533,  20  Okla.  427. 

35.  If  material  and  labor  furnished  to 
keep  a  water  and  light  company  a  going 
concern  were  not  to  be  paid  for  when  fur- 
nished, but  payment  was  to  be  postponed 
until  it  could  be  made  from  earnings,  the 
lapse  of  more  than  six  months  before  the 
appointment  of  a  receiver  will  not  defeat  a 
right  to  priority  of  claims  growing  out  of 
them  over  an  existing  mortgage,  if  earnings 
were  diverted  to  betterments.  Citizens' 
Trust  Co.  V.  National  Equipment  &  S.  Co. 
41:  695,  98  N.  E.  865,  178  Ind.  167. 

(Annotated) 

36.  There  is  no  fiduciary  relation  be- 
tween a  stockbroker  and  his  customer  which 
will  entitle  the  latter  to  priority  over 
general  creditors  in  case  a  receiver  is  ap- 
pointed for  the  broker's  affairs  after  the 
customer  has  paid  money  to  him  for  the 
purchase  of  certain  stock  which  has  not  been 
delivered,  although  the  money  paid  remains 
in  the  broker's  bank  account  when  the  re- 
ceiver is  appointed  and  goes  into  his  pos- 
session. Fogg  v.  Tyler,  42:  95,  83  Atl.  664, 
109  Me.  221.  (Annotated) 
Receiver's  certificates. 

37.  The  quality  of  negotiability  under 
the  law  merchant  is  not  imparted  to  a  re- 
ceiver's certificate  by  an  order  of  court  au- 
thorizing it  to  be  made  negotiable.    Bernard 
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V.  Union  Trust  Co.   i6:  1118,  159  Fed.  620, 
86  C.  C.  A.  610. 

38.  A  receiver's  certificate  issued  under 
autliority  of  court  as  a  lien  on  property  in 
the  receiver's  liands  in  a  proceeding  to 
which  holders  of  bonds  secured  on  the  prop- 
erty are  not  parties  must  be  considered,  in 
a  proceeding  for  foreclosure  of  the  mort- 
gage securing  the  bonds,  merely  as  evidence 
of  indebtedness,  of  no  higher  character  than 
the  claim  which  it  represents.  Bernard  v. 
Union  Trust  Co.  16:  11 18,  159  Fed.  620,  86 
C.  C.  A.  610. 

39.  Certificates  issued  by  a  receiver  of  a 
sawmill  property  under  authority  of  tlie 
court,  for  supplies  furnished  without  lien, 
prior  to  the  commencement  of  the  proceed- 
ings in  which  he  was  appointed,  are  not  en- 
titled to  preference  in  a  subsequent  proceed- 
ing to  foreclose  a  mortgage  on  the  prop- 
erty, those  interested  in  which  were  not 
parties  to  the  former  proceeding.  Bernard 
V.  Union  Trust  Co.  16:  1118,  159  Fed.  620, 
86  C.  C.  A.  610. 

40.  No  authority  exists,  without  consent 
of  the  mortgagees,  to  supplant  their  liens  by 
receiver's  certificates  issued  upon  mining 
property  for  obligations  other  than  tiiose 
arising  by  way  of  expenditures  for  realiza- 
tion and  for  preserving  the  property  while 
the  business  is  in  the  course  of  administra- 
tion under  the  receivership.  International 
Trust  Co.  V.  Decker  Brothers,  11:  152,  152 
Fed.  78,  81  C.  C.  A.  302. 

41.  A  sale  of  mortgaged  mining  prop- 
erty in  possession  of  a  receiver  should  not 
be  ordered  by  the  court  without  a  fore- 
closure of  the  mortgage,  where  the  juris- 
diction to  appoint  the  receiver  is  doubtful, 
and  certificates  have  been  issued  by  him  for 
purposes  for  which  he  should  not  have  been 
permitted  to  borrow  money.  Internation- 
al Trust  Co.  V.  Decker  Brothers,  11:  152, 
162  Fed.  78,  81  C.  C.  A.  302. 

IV.  Actions  and  remedies. 

(See  also  same  heading  in  Digest  L.B.A. 
I'lO.J 

Defenses  in  action  by  receiver  on  note,  see 
Bills  and  Notes,  205. 

Jurisdiction  of  action  by,  to  enforce  liabili- 
ty of  members  of  insolvent  mutual  in- 
surance company,  see  Courts,  16; 
Equity,   98,  99,   103,   104. 

Interest  on  illegal  credit  given  by  insolvent 
bank  to  debtor  in  action  by  receiver  to 
recover  amount  of  credit,  see  Interest, 
4. 

Service  of  process  on  station  agent  of  rail- 
road in  hands  of  receiver,  see  Wbit  and 
Process,  44. 

Joining  receivers  of  one  railroad  with  other 
company  in  action  for  personal  injury, 
see  Parties,  198. 

See   also   infra,   48. 

Right  of  action  against  receiver. 

42.  There  is  no  jurisdiction  to  adjudi- 
cate the  validity  of  liens  claimed  by  third 
persons  upon  property  of  a  judgment  debtor 
Digest  1-52  L.R.A.(N.S.) 


in  a  proceeding  in  which  a  receiver  has  been 
appointed  in  aid  of  execution  against  him; 
but  such  questions  must  be  determined  in 
direct  proceedings  instituted  by  tlie  receiv- 
er for  that  purpose.  First  Nat.  Bank  v. 
Cook,  2:  1012,  76  Pac.  674,  12  Wyo.  492. 

43.  Damages  for  loss  of  property  through 
the  negligence  of  a  receiver  in  possession 
of  a  storage  warehouse  may  be  charged 
against  the  property  when  it  is  turned  over 
to  its  owner.  Shedd  v.  Seefeld,  13:  709, 
82  N.  E.  580,  230  111.  118. 

Riglit  of  action  by  receiver. 

Action  to  enforce  stockholders'  liability,  see 

Banks,    17;    Corporations,    336,    349, 

361-384. 
Jurisdiction   of   equity   of  bill   by,   to  hold 

directors   of    bank   liable   for    loss,   see 

Equity,  8. 
Evidence   in   action   by   receiver   to   enforce 

note,  that  it  was  delivered  on  condition, 

see  Evidence,  1026. 
Right  of  receiver  for  insurance  company  to 

recover  bonus  paid  to  agent   by  other 

company    to    reinsure    its    outstanding 

risks,  see  Insurance,  30a. 

F.  Expenses      of     receivership;      com- 
pensation. 

(See   alio   same   heading   in   Digest   L.R.A. 
1-10.) 

Review   on   appeal  of  discretion  as  to,   see 

Appeal    and   Error,    570. 
See  also  supra,  28,   32. 

Iiiability     of     person     procuring     ap- 
pointment of  receiver. 

44.  One  who  procures  the  appointment 
of  a  receiver  for  a  corporation,  alleging 
that  the  control  of  the  corporation  has  been 
usurped  by  defendants,  who  are  pretended 
stockholders,  to  the  exclusion  of  complain- 
ant, its  rightful  president,  may,  in  the  dis- 
cretion of  the  court,  be  taxed  with  the  costs 
of  the  receivership,  where  on  final  hearing, 
it  is  decreed  that  plaintiff  take  nothing, 
that  in  effect  the  appointment  of  the  re- 
ceiver was  wrongful,  that  he  be  discharged, 
and  that  the  property  in  controversy  be  re- 
stored to  defendants.  Bellamy  v.  Washita 
Valley  Teleph.  Co.  25:  412,  105  Pac.  340,  25 
Okla.  18.  (Annotated) 
Compensation;  reimbursement. 
Appealability  of  decree  granting  compensa- 
tion, see  Appeal  and  Error,  39. 

Allowing  compensation  to,  out  of  fund,  see 

Costs,  21. 
See  also  supra,  28. 

45.  Mere  irregularities  in  the  appoint- 
ment of  a  special  receiver,  acquiesced  in 
by  the  parties,  will  neither  deprive  such  re- 
ceiver of  his  compensation,  nor  the  success- 
ful party  of  a  decree  over  against  his  ad- 
versary for  the  amount  thereof,  when  it 
has  been  allowed  out  of  a  fund  belonging 
to  the  party  so  prevailing.  Nutter  v. 
Brown,  i:  1083,  52  S.  E.  88,  58  W.  Va.  237. 

46.  A  receiver  and  administrator  pen- 
dente lite  is  not  entitled  to  be  indemnified 
out   of   the   trust   estate   against   the  costs 
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incurred  in  successfully  defending  an  action 
brought  against  him  charging  him  with 
personal  fraud  and  misconduct  while  acting 
as  receiver  and  administrator,  but  other- 
wise having  no  relation  to  the  estate  except 
so  far  as  the  acts  complained  of  were  acts 
done  by  him  while  acting  as  an  officer  of 
the  court.  Re  Dunn,  2  B.  R.  C.  413,  [1904] 
1  Ch.  648.  Also  Reported  in  73  L.  J.  Ch. 
N.  S.  425,  52  Week.  Rep.  345,  91  L.  T.  N. 
S.  135.  (Annotated) 

VI.  Foreign  and  ancillary  receivers. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Actions  by  foreign  receivers. 

47.  A  receiver  in  chancery  of  an  in- 
solvent corporation,  appointed  by  the  Unit- 
ed States  circuit  court  sitting  in  one  state, 
has  no  legal  status  to  maintain  a  suit  in 
another  state  for  the  recovery  of  a  fund  al- 
leged to  be  held  in  trust  for  the  benefit 
of  creditors  of  the  estate  by  a  resident  of 
the  latter  state,  although  the  receiver  is 
authorized  to  bring  such  suit  by  the  court 
appointing  him,  and  even  though  leave  to 
institute  the  suit  was  granted  by  the  court 
of  the  state  in  which  it  was  brought,  and 
the  bill  alleges  that  there  are  no  creditors 
of  the  insolvent  corporation  in  such  state. 
Fowler  v.  Osgood,  4:  824,  141  Fed.  20,  72  C. 
C.  A.  276.  (Annotated) 

48.  Where  the  possession  of  a  receiver 
who  takes  property  for  sale  into  a  jurisdic- 
tion foreign  to  his  appointment  is  sought  to 
be  disturbed  by  attachment  proceedings 
against  the  owner  of  the  property,  the  re- 
ceiver may  be  permitted  to  intervene  in  the 
attachment  suit  for  the  protection  of  his 
possessory  title.  Jenkins  v.  Purcell,  g:  1074, 
29  App.  D.  C.  209. 

VII.  Sales  by  receiver;  rights  of  pur- 
chaser. 

(See  aUo  same  heading  m  Digest  L.R.A. 
1-10.) 

Questioning  for  first  time  on  appeal  dis- 
posal of  proceeds  of  property  sold  by, 
see  Appeal  and  Eebob,  700. 

Ratification  of  unauthorized  sale  by,  of 
bankrupt's  property,  see  Bankruptcy, 
98. 

Right  of  trustee  in  bankruptcy  to  proceeds 
of  receiver's  sale,  see  Banbhuptoy,  99. 

Sale  by  receiver  under  order  of  court  of 
option  to  purchase  in  lease  as  violation 
of  provision  against  assignment,  see 
Landlord  and  Tenant,  80. 

Right  of  purchaser  of  assets  of  corpora- 
tion from  receiver  to  use  tradename, 
see  Tradename,  14. 

49.  No  duty  to  continue  the  operation 
of  a  street  railroad  purchased  at  receiver's 
sale  is  imposed  by  a  statute  providing  that 
the  purchaser  shall  take  the  property  sub- 
ject to  the  same  duties  and  liabilities  of 
the  original  company,  where  it  also  nrovides 
Digest  1-52  L.R.A.(N.S.) 


that,  upon  failure  for  sixty  days  to  organize 
a  company  to  operate  the  road,  the  right  of 
the  company  to  do  so  sliall  cease.  French  v. 
Jones,  7:  525,  78  N.  E.  118,  191  Mass.  522. 

50.  That  a  statute  providing  for  receiv« 
er's  sale  of  the  property  of  a  street  railroad 
company  contains  provisions  contemplating 
the  continued  operation  of  the  road  by  the 
purchaser  does  not  prevent  a  purchaser  from 
becoming  the  absolute  owner  of  the  prop- 
erty, and  therefore  entitled  to  remove  the 
tracks  from  the  street.  French  v.  Jones,  7: 
525,  78  N.  E.  118,  191  Mass.  522. 

51.  Where  a  public  sale  has  been  made 
by  a  receiver,  in  compliance  with  an  order 
of  the  court,  of  property  in  his  hands  as 
such  receiver,  under  notices  requiring  a 
cash  payment  on  the  day  of  the  sale,  and  a 
bid  is  made  within  the  terms  of  the  sale, 
but  the  intending  purchaser  is  unable  to 
secure  sufficient  funds  immediately  with 
which  to  make  such  cash  payment,  it  is  a 
reasonable  exercise  of  discretion  on  the  part 
of  the  district  judge  to  extend  the  time 
within  which  such  payment  shall  be  made, 
where  no  injury  is  done  to  anyone  by  fail- 
ure of  the  purchaser  to  pay  at  once  the  •sum 
due  on  his  bid.  Re  Receivership  of  Gt. 
Western  Beet  Sugar  Co.  43:  671,  125  Pac. 
799,  22  Idaho,  328.  (Annotated) 

52.  A  trial  judge  in  equity  proceedings, 
exercising  authority  over  a  sale  of  property 
in  the  hands  of  a  receiver  appointed  by  such 
court,  has  discretionary  power  to  extend 
the  time  for  a  cash  payment  by  the  pur- 
chaser on  such  sale,  notwithstanding  the 
notices  required  a  cash  payment  on  the  day 
of  the  sale.  Re  Receivership  of  Gt.  West- 
ern Beet  Sugar  Co.  43:  671,  126  Pac.  799, 
22  Idaho,  328. 

53.  At  a  public  sale  of  property  by  a  re- 
ceiver, the  mere  failure  of  a  successful  bid- 
der immediately  to  make  the  payment  on 
his  bid  required  by  the  terms  of  the  sale 
does  not  destroy  the  right  of  the  receiver 
to  demand  or  accept  such  payment  later, 
where  the  rights  of  others  are  not  injuri- 
ously affected  by  such  delay.  Re  Receiver- 
ship of  Gt.  Western  Beet  Sugar  Co.  43:  671, 
125  Pac.  799,  22  Idaho,  328. 

54.  A  lien  claimant  who  has  knowledge 
of  the  extension  of  time  for  cash  payment 
by  the  successful  bidder  at  a  receiver's  sale, 
who  negotiated  with  such  bidder  for  the 
purchase  of  the  title  secured  by  him,  can- 
not, in  the  absence  of  a  showing  that  he  had 
been  injured  thereby,  question  the  validity 
of  the  sale  on  the  ground  of  the  irregularity 
of  such  extension.  Re  Receivership  of  Gt. 
Western  Beet  Sugar  Co.  43:  671,  125  Pac. 
799,  22  Idaho,  328. 
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HECEIVING  STOLEN  PROPERTY.     ] 

Constitutionality  of  statute  as  to  liability 
for,  see  Constitutional  Law,  263,  264.  ' 

Attempt  to  receive,  see  Criminal  Law,  45.  ' 

Presumption  from  possession  of,  see  Evi- 
dence, 696-698. 

Admissibility  of  declarations  of  accused, 
see  Evidence,  1354. 

Admissibility  of  evidence  on  prosecution  for, 
see  Evidence,  1899. 

SuflBciency  of  indictment  for,  gee  Indict- 
ment, ETC.,  64. 

Injunction  to  prevent,  see  Injunction,  12. 

Election  between  counts  of  indictment  charg- 
ing grand  larceny  and  receiving  stolen 
3,  see  Trial,  18. 


1.  A  statute  providing  for  punishment 
of  one  who  received  stolen  property  know- 
ing it  to  have  been  stolen,  or  who,  being  a 
junk  dealer,  buys  .or  receives  certain  kinds 
of  property  ^without  ascertaining  by  diligent 
inquiry  that  the  person  selling  it  has  a 
right  to  do  so,  does  not,  by  the  latter  pro- 
vision, make  the  receiver  liable  to  punish- 
ment unless  the  property  had  been  stolen. 
People  V.  Rosenthal,  46:  31,  90  N.  E.  991, 
197  N.  Y.  394. 

2.  The  legislature  may  make  the  proper 
discharge,  by  junk  dealers,  of  the  active 
duty  of  making  inquiry  as  to  the  ownership 
of  property  offered  to  them  for  sale,  the  test 
of  their  criminality  for  receiving  stolen 
property,  in  case  the  property  proves  to  have 
been  stolen.  People  v.  Rosenthal,  46:  31, 
90  N.  E.  991,  197  N.  Y.  394.     (Annotated) 

3.  Knowledge  of  facts  which  are  suffi- 
cient to  put  a  reasonably  prudent  man  on 
inquiry  is  not  sufficient  to  convict  one  under 
a  statute  making  a  receiver  of  stolen  goods, 
knowing  them  to  have  been  stolen,  guilty  of 
a  misdemeanor.  State  v.  Rountree,  22:  833, 
61  S.  E.  1072,  80  S.  C.  387.  (Annotated) 

4.  Under  a  statute  making  it  a  crime 
to  purchase  any  horse  with  intent  to  de- 
fraud the  owner,  which  is  known  by  the 
purchaser  to  have  been  stolen,  a  conviction 
may  be  had  upon  proof  that  stolen  horses 
were  bought  with  the  necessary  guilty 
knowledge  and  fraudulent  intent,  though 
the  theft  occurred  in  another  state,  and  not- 
withstanding it  is  not  a  crime  to  bring 
stolen  property  into  the  prosecuting  state, 
since  receiving  and  buying  stolen  property 
is  an  independent  substantive  offense.  Ex 
parte  Sullivan,  28:  750,  121  N.  W.  456,  84 
Neb.  493.  (Annotated) 


RECIPROCAIi  WILLS. 

Oral  agreement  for  execution  of,  see  Con- 
tracts,  325. 

Specific  performance  of  agreement  to  ex- 
ecute, see  Specific  Performance,  79. 
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RECITALS. 

Of   consideration    in   note,    see   Bills    and 

Notes,  47. 
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In  bond,  see  Bonds,  17. 

In  deed,  see  Estoppel,  34,  35;  Evidence, 
785,  916,  2261,  2262. 

In  affidavit  by  mortgagee,  see  Estoppel, 
222. 

In  alternative  writ  of  mandamus,  see  Man- 
damus, 125. 

In  title  of  county  ordinance,  see  Munici- 
pal  Corporations,   64. 

In  will,  see  Wills,  150. 

Of  return  of  service  of  summons,  see  Writ 
and  Process,  89. 

Estoppel  by,  see  Estoppel,  34,  35,  38. 

Weight  of,  see  Evidence,  916,  2261,  2262. 


RECLAMATION. 

Of  property  sold,  see  Sale,  III.  b. 


RECOGNITION. 

Of   contract    taking    it    out    of    statute    of 

frauds,  see  Contracts,  282. 
Estoppel  by,  see  Estoppel,  102. 


RECOGNIZANCE. 


On  appeal,  see  Appeal  and  Error,  III.  g,  X. 
See  also  Bail  and  Recognizance. 


RECOMMENDATION. 

Implied  contract  to  use  reasonable  care  in 
making,  see  Contracts,   18,  19. 

Liability  of  newspaper  recommending  stock- 
broker to  patron,  see  Contracts,  18,  19, 
67. 


RECOMMITMENT. 

To  referee,  see  Reference,  21. 


RECONCILIATION. 

Effect    of,    on    separation    agreement,    see 
Divorce  and  Sepabation,  160,  161. 


RECONSTRUCTION. 

Question  whether  improvement  constitutes 
repair  or  reconstruction,  see  Public 
Improvements,  33. 


RECONVEYANCE. 

Specific    performance    of    contract    of,    see 
Specific  Performance,  112. 
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Right  to  demand  reconveyance  for  breach 
of  condition  as  passing  hy  will,  see 
Wills,  188. 


RECORDS  AND  RECORDING  I^WS. 

I.  In  general,   1—9. 
II.  Judicial  records,   10—12. 
III.  Becordg  of  title,    13—50. 

a.  In  general;  what  may  be  re- 
corded, 13—19. 
t.  Requisites    and    sufjicdency    of 
record,  20—23. 

c.  Necessity   of  recording;   effect 

of  failure;  reliance  upon  rec- 
ords, 24—45. 

d.  As  notice;  effect  of  recording, 

46-50. 

Effect  of  failure  of  notary  public  to  file  his 
autograph  signature,  see  AcKNOWLBa)G- 
MENT,   5. 

Requiring  assignment  of  wages  or  salary  to 
be  recorded,  see  Constitutional  Law, 
181,  513. 

Of  chattel  mortgage,  see  Chattel  Mobt- 
OAGE,  III. 

Filing  of  affidavit  on  foreclosure  of  chattel 
mortgage,  see  Chattel  Mortgage,  58. 

Proceedings  for  re-establishment  of  lost 
record  title,  see  Constitutional  Law, 
585;  Statutes,  165,  166. 

Validity  of  statute  as  to  registration  of 
births  and  deaths,  see  Constitutional 
Law,  638. 

Failure  to  file  articles  of  incorporation,  see 
Cobpobations,  15,  322,  323. 

Of  city  plat,  see  Dedication,  33. 

Jurisdiction  of  equity  to  require  cancel- 
ation of  record,  see  Equity,  82,  83. 

Estoppel  by,  see  Estoppel,  II.  c. 

Admissibility  in  evidence,  see  Evidence,  IV. 
d. 

Best  and  secondary  evidence  of,  see  Evi- 
dence, 708-710,  723,  724. 

Parol  evidence  as  to,  see  Evidence,  VI.  1. 

Oral  evidence  to  impeach,  see  Evidence,  VI. 
1. 

Presumption  from  record,  see  Evidence, 
561. 

Admissibility  in  evidence  to  establish 
genuineness  of  handwriting,  see  Evi- 
dence, 741. 

Of  auction  sale,  admissibility  in  evidence, 
see  Evidence,  847. 

Evidence  to  show  different  date  of  adjourn- 
ment than  that  indicated  on  legislative 
records,  see  Evidence,  933,  2256. 

Weight  and  sufficiency  of,  as  evidence,  see 
Evidence,   2263-2269. 

Registration  of  automobiles,  see  Evidence, 
2303;  Highways,  185,  186. 

Necessity  of  recording  gift  of  ring  by  man 
to  his  wife,  see  Husband  and  Wife, 
104. 

Libel  by  publication  of  copy  of,  see  Libel 
AND  Slander,  115. 

Recording  and  filing  mechanics'  lien,  see 
Mechanics'  Liens,  92,  100-107. 
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Recording  notice  of  mining  claim,  see  Mines, 
6,  7. 

Right  to  removal  of  mortgage  from,  see 
Mortgage,  67. 

Effect  of  clerk's  failure  to  record  ordinance, 
see  Municipal  Corporatio.ns,   5'J,   60. 

Ordinance  requiring  detailed  record  of  every 
loan  by  chattel  mortgage  and  salary 
loan  brokers,  see  Municipal  Corpora- 
tions, 176;  Search  and  Sozube,  2, 

Registration  of  assignment  of  patent,  see 
Patents,  7. 

Amendmerft  of  record  of  plat,  see  Plat,  2. 

Recording  pledge,  see  Pledge  and  Collater- 
al Security,  2-10,  22. 

Of  church,  see  Religious  Societies,  3. 

Filing  conditional  sale,  see  Sale,  47-50. 

Necessity  of  recording  agreement  that  child 
shall  be  entitled  to  inherit,  see  Specific 
Performance,  72. 

Priority  as  between  unrecorded  contract  for 
purchase  and  prior  unrecorded  option, 
see  Specific  Performance,  86. 

As  to  legislative  journal,  see  Statutes,  L 
d. 

Uniformity  of  registration  tax,  see  Taxes, 
17. 

Necessity  of  filing  list  of  property  struck 
off  to  state  at  tax  sale,  see  Taxes,  211, 
212, 

Registration  of  trademark,  see  Tbademabks, 
VL 

Rights  as  between  two  successive  bona  fide 
purchasers  from  common  vendor  hold- 
ing under  unrecorded  deed  where  con- 
veyance to  earlier  purchaser  was  also 
unrecorded,  see  Vendor  and  Pub- 
chaseb,  90. 

Necessity  of  entering  in  records  of  corpora- 
tion agreement  to  purchaee  private 
business  of  manager,  see  Corporations, 
76. 

Record  on  books  of  corporation  of  transfer 
of  stock,  see  Corporations,  223-238. 

Filing  statement  as  to  each  transfer  of 
stock  made  on  books  of  company,  see 
Corporations,  343. 

Of  private  corporation  or  carrier,  admis- 
sibility of,  see  Evidence,  IV.  1. 

/.  In  general. 

(See  also  Records,  in  Digest  L.R.A.  1-10.) 

1.  A  contract  to  furnish  one,  his  heirs 
or  assigns,  during  each  year  for  a  designat- 
ed term,  water  to  irrigate  a  specified  tract  t  ' 
land,  which  contains  complex  provisions  reg- 
ulating control  of  water,  time  of  use,  proper 
compensation  and  annual  rentals  to  be  paid, 
is  properly  recorded  in  a  book  for  "other 
writings"  permitted  to  be  recorded,  rather 
than  in  one  for  "deeds,  grants,  and  trans- 
fers of  real  estate,"  as  such  books  are 
classified  by  the  recording  act;  although  it 
expressly  provides  that  it  shall  have  the 
force  and  effect  of  a  covenant  running  with 
the  land.  Stanislaus  Water  Co.  v.  Bach- 
man,  15:  359,  93  Pac.  858,  152  Cal.  716. 

2.  Members  of  the  board  of  county  su- 
pervisors cannot,  in  a  collateral  proceeding 
contradict  by  affidavit  a  record  of  the  board 
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as   to   the   adoption   of   an    ordinance.      Re 
Young,   22:  330,  97   Pac.   822,   154   Cal.   317. 

3.  A  written  contract  entered  into  by 
a  landowner,  whereby  he  agrees  with  an  ad- 
joining proprietor  not  to  sell  or  permit  the 
sale  of  intoxicating  liquors  upon  the  prem- 
ises, is  not  a  conveyance  within  the  meaning 
of  Minn.  Rev.  Laws  1905,  §  3334,  although 
executed  by  the  owner  on  behalf  of  his 
heirs,  executors,  and  assigns,  but  is  m'erely 
his  personal  covenant;  and  its  record  does 
not  constitute  constructive  notice  to  a  sub- 
sequent purchaser  from  him,  who  takes  the 
legal  title  by  a  conveyance  which  is  silent 
as  to  the  covenant.  Sjoblom  v.  Mark,  15: 
1129,  114  N.  W.  746,  103  Minn.   193. 

(Annotated) 

4.  Failure  of  the  owner  of  logs  to  re- 
cord, as  required  by  statute,  the  mark  which 
he  places  upon  them  does  not  deprive  him  of 
his  property  in  the  logs  or  the  privilege  of 
proving  property  by  tlie  mark.  Whitman  v. 
Muskegon  Log  "Lifting  &  O.  Co.  20:  984,  116 
N.  W.  614,  152  Mich.  645. 

Right  to  examine. 

Liability  for  defective  search,  see  Ab- 
stracts. 

Of  municipality,  see  Municipal  Corpora- 
tions, II.  i. 

5.  Under  Nev.  Comp.  Laws,  §§  2663, 
2664,  providing  that  every  recorded  instru- 
ment of  writing  whereby  any  real  estate 
may  be  affected  shall  impart  notice  to  all 
persons  of  the  contents  thereof,  as  well  as 
under  the  other  statutes  of  the  state,  a 
corporation  organized  for  the  purpose  of 
furnishing  abstracts  and  guarantying  titles 
may,  free  of  charge,  through  its  agents  and 
employees,  during  regular  business  hours, 
inspect  and  make  memoranda  and  copies  of 
all  files  and  records  in  the  office  of  the 
county  recorder,  in  so  far  as  they  relate  to 
current  transactions  in  which  it  is  author- 
ized or  employed  to  make  searches,  furnish 
abstracts,  or  guarantee  titles  by  persons 
having,  or  seeking  to  acquire,  an  interest  in 
property;  the  examination  to  be  made  at 
such  times  and  under  such  circumstances  as 
will  not  prevent  the  recorder  or  his  assist- 
ants from  discharging  their  duties,  or  inter- 
fere with  the  right  of  other  persons  to  have 
access  to  the  records;  but  it  has  not  the 
right  to  copy  or  inspect  all  records  for  the 
purpose  of  compiling  an  independent  set  of 
abstract  books,  covering  all  the  property  to 
which  the  records  relate,  and  for  use  in 
equipping  an  office  in  opposition  to  the  re- 
corder. State  ex  rel.  Nevada  Title  Guaranty 
&  T.  Co.  V.  Grimes,  5;  545,  84  Pac.  1061, 
29  Nev.  50.  (Annotated) 

6.  Copies  of  books  containing  abstracts 
of  title  to  property  in  the  county,  which  are 
required  to  be  made  by  the  recorder,  and  for 
copies  of  which  made  by  him  he  is  required 
to  charge  a  fee,  may  be  made  by  private  ab- 
stract companies  under  a  statute  providing 
that  all  abstract  and  other  books  kept  in  the 
recorder's  office  shall  be  exhibited  to  those 
who  wish  to  inspect  them,  and  all  persons 
shall  have  a  right  to  take  abstracts  thereof, 
although  the  result  will  be  to  give  such  com- 
panies the  advantage  of  labor  performed  by 
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the  recorder  in  competing  with  him  for  busi- 
ness. Chicago  Title  &  T.  Co.  v.  Danforth, 
19:  386,  86  N.  E.  364,  236  111.  554. 

7.  The  records  of  a  public  insane  asy- 
lum containing  information  concerning  the 
mental  and  physical  condition  of  a  pa- 
tient, which  has  been  obtained  by  physi- 
cians in  their  professional  character  for 
the  purpose  of  determining  the  proper 
treatment,  are  privileged,  and  are  not  open 
to  inspection  as  public  records.  Massachu- 
setts Mut.  L.  Ins.  Co.  V.  Board  of  Trustees, 
51:  22,  144  N.  W.  538,  178  Mich.  193. 

8.  A  statutory  provision  that  all  con- 
tracts or  other  papers  connected  with  or 
filed  in  the  oflice  of  any  commission  acting 
for  any  municipality  are  public  records 
open  to  the  inspection  of  taxpayers  is  not 
limited  to  persons  having  a  right  to  main- 
tain a  taxpayer's  action.  Re  Egan,  41: 
280,  98  N.  E.  467,  205  N.  Y.   147. 

9.  A  taxpayer  has  a  right  to  inspect 
tlie  papers  on  which  commissioners  acted  in 
awarding  a  public  contract  to  a  bidder  who 
was  not  the  lowest,  although  they  include 
private  and  confidential  communications, 
under  a  statute  providing  that  all  contracts 
or  other  papers  connected  with  or  filed  in 
the  office  of  any  commission  acting  for  any 
municipality  are  public  records  open  to  the 
inspection  of  any  taxpayer.  Re  Egan,  41: 
280,  98  N.  E.  4(67,  205  N.  Y.  147. 

(Annotated) 

71.  Judicial  records. 

(See  also  Records,  in  Digest  L.R.A.  1-10.) 

On  appeal,  see  Appeai,  and  Error,  TV. 

Eflfect  of  appeal  on  power  of  trial  court  to 
correct,  see  Appeal  and  Error,  100. 

Record  of  decree  forbidding  sale  of  liquor 
on  certain  premises,  as  notice  to  subse- 
quent occupant,  see  Contempt,  56. 

Of  criminal  case,  see  Criminal  Law,  V. 

Judicial  notice  of,  see  Evidence,  I.  b. 

Copy  of  court  record  as  evidence,  see  Evi- 
dence, 723,  724. 

Parol  evidence  as  to,  see  Evidence,  1040, 
1041. 

Proof  of  judgment  of  other  state  by  au- 
thenticated copy  of  record,  see  Evi- 
dence, 2266-2269. 

Record  of  judgment,  see  Judgment,  I.  f. 

Of  judgment  to  make  chose  in  action  sub- 
ject to  execution,  see  Levt  and  Seizure, 
5. 

Effect  of  entry  on  court's  docket  of  decree 
by  consent  as  against  infant  litigants, 
see  Judgment,  218. 

Of  decree  enjoining  sale  of  liquor  on  prem- 
ises as  notice  to  subsequent  occupants, 
see  Judgment,  243. 

Sufficiency  of  index  of  judgment,  see  Judg- 
ment, III.  c. 

Statute  requiring  filing  of  notice  of  suit 
affecting  real  estate,  see  Lis  Pendens, 
9. 

Impeachment  of  officer  for  failure  to  keep 
accurate  record  of  imposition  of  fines 
or  costs,  see  Officers,  75. 
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10.  A  judge  has  no  jurisdiction  to  cor- 
rect the  records  of  tlie  court  in  a  county 
in  which  he  has  held  court,  while  he  is  hold- 
ing court  in  another  county.  Williams  v. 
Dean,  11:410,  111  N.  W.  931,  134  Iowa, 
216. 

11.  On  proper  application  and  notice  a 
court  may,  by  nunc  pro  tunc  order,  cause 
its  records  to  speak  the  •  truth,  and  be 
amended  so  as  to  record  any  part  of  the 
proceedings  had  in  a  cause,  which,  by  inad- 
vertence or  mistake,  the  clerk  has  omitted 
to  record.  Re  McQuown,  11:  1136,  91  Pac. 
689,  19  Okla.  347. 

12.  The  duty  of  probate  courts  to  keep 
«  proper  record  of  tneir  proceedings  under 
the  delinquent  children  act  (Idaho  Sess. 
Laws  1905,  p.  106)  is  expressly  imposed  by 
§  2,  and  would  exist,  independently  of 
legislative  enactment,  by  virtue  of  the  pro- 
vision of  Idaho  Const,  art.  5,  §  21,  making 
it  a  court  of  record  in  all  matters  of  guard- 
ianship and  all  other  matters  transacted 
in  its  probate  department.  Re  Sharp,  18: 
886,  96  Pac.  563,  16  Idaho,  120. 


III.  Records  of  title. 


a.  In  general;  wTuit  may  he  recorded. 

(See  also  Real  Property,  II.  o,  in  Digest 
L.R.A.  1-10.) 

Priority  of  attachment  over  instrument  il- 
legally recorded,  see  Attachment,  21, 
22. 

Recording  within  few  days  of  bankruptcy 
proceedings  mortgage  given  long  before 
that  time,  see  Bankruptcy,  88. 

Of  chattel  mortgage,  see  Chattel  Mort- 
gages, III. 

Ratification  of  unauthorized  record  of  deed, 
see  Deeds,  10. 

Delivery  of  deed  for  record  as  delivery  to 
grantee,  see  Deeds,  12,  13. 

Estoppel  to  complain  of  failure  promptly 
to  record  deed,  see  Estoppel,  194. 

Presumption  from  record  of  deed,  see  Evi- 
dence, 561,  562. 

Admissibility  in  evidence,  see  Evidence, 
754-756. 

Liability  of  recorder  for  negligent  failure 
to  record  mortgage,  see  Evidence,  2201. 

Eraud  in  withholding  title  from  record,  see 
Fraudulent  Conveyances,  37;  Plead- 
ing, 391,  392. 

Necessity  of  satisfying  mortgage  of  record, 
see  Mortgage,  70,  71. 

Sufficiency  of  certificate  signed  by  deputy 
register  of  deeds  instead  of  register,  see 
Mortgage,  168. 

On  whom  notice  must  be  served  in  proceed- 
ing to  re-establish  lost  record  titles, 
see  Notice,  16. 

Liability  of  registrar  for  failure  to  index 
mortgage,  see  Officers,  103,  104. 

Recording  conditional  sale,  see  Sale,  47- 
50. 

Consideration  of  recorded  tax  deed,  see 
Taxes,  223. 
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Payment  of  mortgage  registry  tax  in  ad- 
dition to  legal  interest  as  usury,  see 
Usury,  7. 

Recording  of  foreign  wills,  see  Wills,  108- 
113. 

Service  of  process  in  action  for  restoration 
of  lost  records,  see  Writ  and  Process, 
58,  59. 

Right  to  appeal  in  proceeding  to  register 
title,  see  Appeal  and  Error,  28. 

Statute  permitting  dismissal  of  application 
for  registration  as  denial  of  due  process 
of  law,  see  Constitutional  Law,  580. 

Right  to  jury  in  proceeding  for  registration 
of  title,  see  Jury,  6,  7. 

13.  A  deed  void  on  its  face  is  entitled  to 
record,  so  as  to  make  the  record  evidence  in 
judicial  proceedings  for  what  it  may  be 
worth.  Bliss  v.  Tidrick,  32:  854,  127  N.  W. 
852,  25  S.  D.  533. 

14.  The  fact  that  an  ap()licant  for  the 
registration  of  a  land  title  under  Minnesuta 
Revised  Laws  1905,  chap.  65,  is  out  of  pus- 
session  of  the  land  the  title  of  which  is 
sought  to  be  registered,  does  not  affect  his 
riglit  to  such  registration.  Peters  v.  Du- 
luth,  41:  1044,  137  N.  W.  390,  119  Minn. 
96. 

15.  The  right  to  apply  for  the  registra- 
tion of  a  land  title  under  Minnesota  Revised 
Laws  1905,  chap.  65,  is  not  affected  by  the 
availability  or  adequacy  of  other  remedies. 
Peters  v.  Duluth,  41:  1044,  137  N.  W.  390, 
119   Minn.   96. 

16.  A  conveyance  which  has  not  been  ac- 
knowledged or  proved  so  as  to  be  entitled 
to  record,  but  which  has  in  fact  been  re- 
corded in  the  office  of  the  register  of  deids, 
is  void  as  to  one  who  subsequently  buys  the 
land  with  actual  knowledge  of  the  contents 
of  the  record,  if  he  is  otherwise  an  innocent 
purchaser  for  value.  Nordman  v.  Rau,  38: 
400,   119   Pac.   351,  86   Kan.   19. 

(Annotated) 

17.  The  record  of  a  mortgage  without 
the  payment  of  a  tax  imposed  by  a  registry 
tax  law  being  prohibited  by  the  statute,  and 
thereby  declared  invalid  for  any  purpose,  is 
not  evidence  of  the  fact  that  it  was  duly 
recorded,  or  of  the  validity  of  the  instru- 
ment. Orr  V.  Sutton,  42:  146,  137  N.  W. 
973,  119  Minn.  193.  (Annotated) 

18.  A  mortgage  on  real  estate  to  secure 
a  note  of  $50  is  subject  to  the  registry  tax 
imposed  by  chapter  328,  Laws  of  Minn.  1907 ; 
and  such  a  mortgage  upon  which  the  tax 
has  not  been  paid,  although  erroneously  re- 
corded by  the  registfer  of  deeds,  furnishes  no 
sufficient  legal  basis  in  the  mortgagee  for  the 
redemption  from  the  foreclosure  of  a  prior 
mortgage  upon  the  same  property,  and  the 
subsequent  steps  taken  by  him  in  perfecting 
the  redemption  give  him  no  T-ight  as  against 
a  prior  redemptioner,  and  this  is  not 
changed  by  the  fact  that  the  county  treas- 
urer certified  on  the  mortgage  that  it  was 
not  subject  to  a  tax.  Orr  v.  Sutton, 
42:  146,  137  N.  W.  973,  119  Minn.  193. 

19.  A  lease  is  not  a  conveyance  within 
the  meaning  of  a  statute  giving  priority  to 
the  conveyance  of  real  estate  first  recorded. 
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where  real  property  is  defined  as  all  lands, 
tenements,  and  hereditaments,  and  rights 
thereto,  and  all  interest  therein,  whether  in 
fee  simple  or  for  the  life  of  another.  Eadie 
V.  Chambers,  24:  879,  172  Fed.  73,  96  C.  C. 
A.  561.  (Annotated) 


6.  Regpiisites  and  sufficiently  of  record. 


(See  also   Real  Property,  IL  6,  in  Digest 
L.R.A.  1-70.  J 


Eflfect  of  defects  in  record  title  to  prevent 
obtaining  title  by  adverse  possession, 
see  Adverse  Possession,  6. 

Of  chattel  mortgage,  see  Chattel  Mobt- 
QAQE,  40,  41. 

Sufficiency  of  index  of  judgment,  see  Judg- 
ment, III.  c. 

Right  to  recover  payments  by  debtor  on 
usurious  debt,  see  Usury,  35,  36. 


20.  The  mere  fact  that  the  name  of  an 
heir  is  listed  in  the  probate  record  in  a 
certain  form  does  not  prevent  a  record  of 
a  conveyance  by  him  of  his  interest  in  the 
estate  in  another  form  from  being  notice 
to  subsequent  purchasers  of  the  former  con- 
veyance. Loser  v.  Plainfield  Sav.  Bank, 
31:  1112,  128  N.  W.   1101,  149  Iowa,  672. 

20a.  That  a  receipt  for  the  consideration 
of  a  deed  is  attached  thereto  and  made  a 
part  of  the  record,  with  the  initials  of  the 
nar^e  of  the  grantee  correctly  stated,  does 
not,  since  it  is  no  part  of  the  record  proper, 
charge  subsequent  purchasers  with  notice 
that  different  initials  in  the  body  of  the 
instrument  are  incorrectly  recorded.  White 
v.  Himmelberger-Harrison  Lumber  Co.  42: 
151,  139  S.  W.  553,  240  Mo.  13. 

21.  Where  a  man  is  commonly  known 
by  his  middle  name,  the  record  of  a  mort- 
gage in  that  name  will  be  notice  to  subse- 
quent mortgagee  taking  a  conveyance  from 
him  by  his  first  name  or  initials, — at  least 
where  the  mortgage  or  the  chain  of  title 
contains  internal  evidence  that  the  grantor 
in  the  two  instruments  is  the  same.  Loser 
V.  Plainfield  Sav.  Bank,  31:  1112,  128  N.  W. 
1101,  149  Iowa,  672.      . 

22.  A  mortgagee  cannot  cast  the  loss  due 
to  failure  properly  to  record  the  mortgage 
upon  a  subsequent  purchaser,  without  no- 
tice, from  the  mortgagor,  by  the  fact  that 
the  error  was  that  of  the  recorder,  and  that 
he  furnished  a  certificate  of  proper  record, 
since  it  is  the  duty  of  the  mortgagee  to  see 
that  the  record  is  correct.  Prouty  v.  Mar- 
shal, 25:  121 1,  74  Atl.  550,  225  Pa.  570. 

23.  A  mortgage  defectively  recorded  and 
indexed  by  erroneously  changing  the  first 
initial  of  the  name  of  the  mortgagor,  the 
correct  name  being  entirely  omitted  from 
the  record,  is  not  binding  on  a  subsequent 
purchaser,  without  notice,  from  the  mort- 
gagor. Prouty  V.  Marshall,  25:  1211,  74  Atl. 
550,  225  Pa.  570.  (Annotated) 
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c.  Necessity  of  recording ;  effect  of  fail- 
ure; reliance  upon  records. 

(See  also  Real  Property,  II.  c,  in  Digest 
L.R.A.  1-10.) 

Effect  of  failure  to  record  lease  on  ac- 
quisition of  adverse  title,  see  Advebse 
Possession,  54. 

Effect  of  failure  to  record  sheriff's  receipt 
on  tax  deed  as  color  of  title,  see  Ad- 
verse Possession,  65. 

Of  chattel  mortgage,  see  Chattel  Mort- 
gage, 39,  50. 

Conflict  of  laws  as  to  necessity  of  recording 
lease,  see  Conflict  of  Laws,  118. 

Estoppel  by  withholding  assignment  of 
mortgage  from  record,  see  Estoppel, 
89. 

Estoppel  by  permitting  title  to  stand  in 
name  of  another,  see  Estoppel,  147. 

Evidence  of  failure  to  record  deed  on  ques- 
tion of  wrongful  alteration,  see  Evi- 
DEBfCE,    1801. 

Effect  of  failure  to  record  agreement  that 
title  to  machinery  sold  shall  remain  in 
seller,  see  Fixtures,  24. 

Failure  to  record  transfer  from  wife  to  hus- 
band as  affecting  his  "sole  and  uncon- 
ditional ownership"  within  meaning  of 
insurance  policy,  see  Insurance,  211. 

Effect  of  unrecorded  deed  delivered  by  judg- 
ment debtor  prior  to  rendition  of  judg- 
ment on  rights  of  purchaser,  see  Ju- 
dicial Sale,  8. 

Failure  to  file  notes  which  have  been  treat- 
ed as  chattel  mortgages,  see  Receivers, 
34. 

Effect  of  failure  to  record  conditional  sale 
contract,  see  Sale,  49,  50. 

Remedy  of  one  who  fails  to  record  deed, 
against  his  grantor,  who  subsequently 
conveys  to  innocent  third  person,  see 
Vendor  and  Purchaser,  13. 

24.  An  unrecorded  conveyance  of  real 
estate  is  good  except  as  against  a  person 
who  purchases  without  notice  thereof  and 
for  a  valuable  consideration.  Conklin  v. 
Kruse,  36:  1124,  108  Pac.  856,  82  Kan.  358. 

25.  An  assignment  of  a  mortgage  upon 
real  property,  though  not  recorded  until 
after  the  death  of  the  assignor,  is  valid  and 
superior  to  the  rights  of  the  heirs  of  the 
assignor,  who  are  not,  within  the  recording 
act,  in  the  position  of  subsequent  bona  fide 
purchasers.  Wellendorf  v.  Wellendorf,  43: 
1 144,  139  N.  W.  812,  120  Minn.  435. 

( Annotated ) 

26.  A  mortgage  to  secure  a  pre-exist- 
ing debt  is  not  within  the  protection  of  a 
statute  giving  mortgages  priority  as 
against  bona  fide  purchasers  from  the  date 
they  are  filed  for  record,  so  as  to  entitle  it 
to  priority  from  the  time  of  its  record  over 
an  existing  unrecorded  mortgage.  George 
M.  McDonald  &  Co.  v.  Johns,  33:  57,  114 
Pac.  175,  62  Wash.  521.  (Annotated) 
As   against   creditors   and   subsequent 

purchasers. 
Duty  of  bank  to  record  pledge  of  securities, 
see  Assignment  for  Creditors,  5. 
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Invalidity  of  unrecorded  mortgage  as  against 
trustee  in  bankruptcy,  see  Bankruptcy, 
62,  85-87. 

Duty  of  one  aiding  receiver  in  unlawful  sale 
of  bankrupt's  property  to  turn  over 
proceeds  upon  order  of  court,  see  Bank- 
BUPTCY,  91,  99. 

Effect  of  failure  to  record  as  against  unau- 
thorized foreign  corporation,  see  Cor- 
porations, 434. 

Right  of  holder  of  recorded  deed  who,  with 
knowledge  of  a  prior  unrecorded  one, 
satisfied  of  record  a  mortgage  thereon 
owned  by  him,  see  Equity,  68. 

Estoppel  of  one  failing  to  record,  see  Es- 
toppel, 180. 

Burden  of  proof  of  lack  of  notice  of  un- 
recorded deed,  see  Evidence,  196. 

Burden  of  establishing  good  faith  of  pur- 
chase where  prior  unrecorded  deed  ex- 
ists, see  Evidence,  276,  277. 

Sufficiency  of  evidence  to  show  notice  of 
prior  unrecorded  deed,  see  Evidence, 
2219. 

Effect  of  failure  to  record  pledge  on  its 
validity,  see  Pledge  and  Collateral 
Security,  9. 

Who  is  bona  fide  purchaser  entitled  to  bene- 
fit of  recording  act,  see  Vendor  and 
Purchaser,  94,  95. 

See  also  supra,  22,  24. 

27.  West  Virginia  Code  1906,  chap.  74, 
§  6,  declaring  unrecorded  contracts  and 
deeds  void  as  to  creditors  and  subsequent 
purchasers  in  good  faith  for  valuable  con- 
sideration, does  not  contemplate  genera* 
creditors.  Gilbert  v.  Peppers,  36:  1181,  64 
S.  E.  361,  65  W.  Va.  355. 

28.  General  creditors  are  not  within  the 
protection  of  the  recording  laws  of  North 
Dakota  relating  to  real  estate.  Vallely  v. 
First  Nat.  Bank,  5:  387,  106  N.  W.  127,  14 
N.  D.  580. 

29.  The  terra  "any  other  person,"  in  N. 
D.  Rev.  Codes  1899,  §  4730,  which  declares 
that  a  grant  absolute  in  form,  but  intended 
to  be  defeasible,  is  not  affected,  "as  against 
any  person  other  than  the  grantee,"  unless  a 
defeasance  is  recorded,  means  any  person 
otherwise  entitled  to  the  protection  of  the 
recording  laws,  namely,  subsequent  pur- 
chasers and  encumbrancers,  and  does  not 
include  general  creditors.  Vallely  v.  First 
Nat.  Bank,  5:  387,  106  N.  W.  127,  14  N.  D. 
580. 

30.  Since  the  passage  of  the  recording 
act  of  1889  (Ga.  Civ.  Code  1895,  §  2778), 
an  unrecorded  deed  made  by  a  testatrix  is 
ordinarily  to  be  regarded  as  inferior  in 
dignity  to  a  deed  duly  recorded,  subsequent- 
ly made  by  her  devisee  to  an  innocent  pur- 
chaser for  value  without  notice  of  the  pri- 
or conveyance.  But  this  statute  has  no  ap- 
plication to  a  case  where  the  testatrix  rec- 
ognized in  her  will  the  title  of  her  donee, 
and  the  purchaser  from  her  devisee  was 
thus  put  upon  notice  that  the  property  con- 
veyed to  him  formed  no  part  of  the  estate 
of  the  testatrix,  and  could  not  be  regarded 
as  passing  to  the  devisee  under  the  residu- 
ary clause  of  the  will.  Equitable  Loan  & 
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Secur.  Co.  v.  Lewman,  3:  879,  52  S.  E.  599, 
124  Ga.   190. 

31.  An  unrecorded  deed  takes  precedence 
over  a  judgment  against  the  grantor,  ren- 
dered subsequent  to  its  delivery.  McCalla  v. 
Knight  Invest.  Co.  14:  1258,  94  Pac.  126,  77 
Kan.  770. 

32.  A  quitclaim  deed  for  a  nominal  con- 
sideration takes  precedence  over  a  prior  un- 
recorded deed  for  a  full  consideration,  under 
a  statute  providing  that  no  deed  shall  be 
valid  except  as  between  the  parties  and  such 
as  shall  have  actual  notice  thereof,  until  the 
same  shall  have  been  deposited  with  the  re- 
corder for  record.  Strong  v.  Whybark,  12: 
240,  102  S.  W.  968,  204  Mo.  341.  (Annotated) 

33.  The  fact  that  a  conditional  vendor 
of  a  chattel  takes  a  mortgage  on  the  prop- 
erty at  the  time  title  vests  in  the  vendee 
does  not  give  bis  mortgage  priority  over 
that  of  a  prior  recorded  mortgage  given  by 
the  vendee  on  the  chattel  after  he  had  paid 
enough  on  the  purchase  money  to  give  him 
an  interest  to  mortgage,  if  he  neglected  for 
a  considerable  time  to  place  his  mortgage 
on  record,  since  such  delay  permits  the 
prior  mortgage  to  attach  to  the  whole 
property.  Ihornton  v.  Findley,  33:  491, 
134  S.  W.  627,  97  Ark.  432. 

34.  An  unrecorded  deed  of  real  property 
is  void  as  to  a  subsequent  bona  fide  pur- 
chaser, Errett  v.  Wheeler,  26:  816,  123  N, 
W.  414,  109  Minn.  157. 

35.  A  purchaser  of  land,  a  former  deed 
to  which  is  unrecorded,  must  prove  in  order 
to  be  protected  by  the  recording  act  that 
he  was  a  purchaser  for  a  valuable  consid- 
eration. Conklin  v.  Kruse,  36:  1124,  108 
Pac.   856,  82  Kan.   358. 

36.  One  who  purchases  a  lot  originally 
worth  $300  for  ^50,  with  knowledge  that 
another  than  the  grantor  has  expended 
nearly  $200  in  grading  it,  without  inquir- 
ing as  to  the  rights  of  the  one  making  the 
improvements,  is  chargeable  with  construc- 
tive notice  of  such  person's  rights  therein, 
and  is  not  an  innocent  purchaser  without 
notice,  within  the  meaning  of  a  statute 
providing  that  deeds  not  recorded  shall  be 
adjudged  void  as  to  all  subsequent  pur- 
chasers without  notice  whose  deeds  shall 
be  first  recorded,  Dundee  Realty  Co.  v. 
Leavitt,  30:  389,   127  N.  W.   1057,  87  Neb. 

7n. 

37.  A  purchaser  of  real  estate  from  one 
who  has  already  sold  and  conveyed  the 
same  to  another,  whose  deed  is  not  record- 
ed, cannot  hold  the  land  as  an  innocent 
purchaser  unless  he  was,  at  the  time  of  his 
purchase,  without  notice,  actual  or  con- 
structive, of  the  rights  of  the  prior  pur- 
chaser. Dundee  Realty  Co.  v.  Leavitt,  30: 
389,  127  N.  W.  1057,  87  Neb.  711. 

38.  A  purchaser  under  execution  sale 
against  an  heir  is  within  the  protection  of 
a  statute  providing  that  no  unrecorded 
deed  can  take  eflTect  as  to  a  subsequent 
bona  fide  purchaser  and  encumbrancer  not 
having  notice  thereof,  and  therefore  an  un- 
recorded mortgage  from  the  holder  of  an 
unrecorded  deed  from  the  ancestor  is  sub- 
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ordinate  to  the  rights  of  a  purchaser  under 
execution  against  the  heir,  although  the 
title  in  fact  never  descended  to  the  heir. 
Hallett  V.  Alexander,  34:  328,  114  Pac.  490, 
50  Colo.  37.  (Annotated) 

As   bet\ireeii  parties. 

39.  Failure  to  record,  or  loss  of,  a  deed, 
will  not  revest  in  the  grantor  title  to  land 
a  deed  to  which  has  been  accepted  by  the 
grantee.  Lake  v.  Weaver  (N.  J.  Err.  &  App.) 
34:  495,  74  Atl.  451,  76  N.  J.  Eq.  280. 

(Annotated) 
Reliance   upon   record. 
Estoppel    of   owner   by   permitting   title   to 

property  to  stand  in  name  of  another, 

see  Estoppel,  65. 

40.  A  person,  in  dealing  with  another  in 
respect  to  real  estate,  may  rely  upon  the 
record  title  to  the  property,  in  the  absence 
of  actual  knowledge  of  the  title  in  fact, 
or  of  facts  sufficient  to  put  him  on  inquiry 
in  respect  thereto.  Friend  v.  Ward,  1 :  891, 
104  N.  W.  997,  126  Wis.  291. 

41.  A  person,  in  taking  a  mortgage  on 
real  estate,  may  rely  on  the  record  of  a 
satisfaction  by  the  record  owner  of  a  prior 
mortgage  on  the  same  property,  in  the  ab- 
sence of  knowledge,  actual  or  constructive, 
of  the  ownership  of  such  prior  mortgage  by 
some  other  person  than  such  owner.  Friend 
V.  Ward,  1:891,  104  N.  W.  997,  126  Wis. 
291. 

42.  Where  an  authentic  act  purporting 
to  be  a  sale  with  right  of  redemption  is  re- 
corded and  the  time  for  redemption  has 
passed  without  any  evidence  of  record  show- 
ing an  exercise  of  the  right  of  redemption, 
the  title  of  one  who  has  purchased  from  the 
apparent  vendee  on  the  faith  of  the  record 
will  be  protected  from  an  attack  by  tlie  ap- 
parent vendor  on  the  ground  that  the  act 
purporting  to  be  an  act  of  sale  with  a  rigat 
of  redemption  was  in  fact  only  an  act  of 
mortgage  .securing  a  specific  debt.  Joli- 
vette  V.  Chavis,  32:  1046,  52  So.  99,  125  La. 
923.  (Annotated) 

43.  One  who,  upon  faith  in  the  public 
records,  purchases  real  estate,  the  recorded 
title  to  which  stands  in  the  name  of  his 
vendor,  is  entitled  to  be  protected  in  his 
purchase  against  any  claims  or  equities 
arising  out  of  the  previously  existing  rela- 
tions between  his  vendor  and  the  latter's 
author  or  other  persons.  Breaux  v.  Royer, 
38:  982,  57  So.  164,  129  La.  894. 

(Annotated) 

44.  If  a  party  relies  upon  a  record  to  es- 
tablish his  title  to  realty  and  to  relieve  him 
of  knowledge  of  secret  liens  known  to  his 
grantor,  the  record  itself  must  show  a  chain 
of  conveyances  which  discloses  a  perfect  ti- 
tle in  the  grantor.  Weatherington  v.  Smith, 
13:  430,  109  N.  W.  381,  77  Neb.  363. 

45.  Where  the  owner  of  real  estate  exe- 
cutes and  acknowledges  a  deed  thereto,  leav- 
ing the  name  of  the  grantee  blank,  and 
intrusts  it  to  another,  with  authority  to 
negotiate  a  sale  of  the  land,  fill  in  the  name 
of  the  buyer,  and  deliver  the  deed  upon  cer- 
tain conditions,  and  the  holder  of  the  deed, 
in  violation  of  his  instructions,  delivers  it  ' 
Digest  1-52  L.R.A.(N.S.) 


to  a  third  person,  who  fills  in  his  own  name 
and  records  the  deed,  an  innocent  purchaser 
of  the  property  upon  the  faith  of  the  record 
acquires  such  a  right  that  his  claim  of  title 
cannot  be  adjudged  void  at  the  suit  of  the 
original  owner,  without  compensation  be- 
ing made  for  what  he  has  lost  by  the  trans- 
action. Guthrie  v.  Field,  37:  326,  116  Pac. 
217,  85  Kan.  58. 

d.  As  notice;   effect  of  recording. 

(See  also  Real  Property,  II.  d,  in  Digest 
L.R.A.  1-10.) 

Possession  of  mortgagee  as  equivalent  to 
recording  of  mortgage  for  purpose  of 
notice,  see  Chattel  Mortgages,  32. 

By  docket  entry  of  judgment,  see  Judg- 
ment, III.  c. 

Record  of  deed  as  notice  of  mistake  therein 
which  will  start  running  of  limitations, 
see  Limitation  of  Actions,  181. 

Presumption  of  validity  of  deed  on  record 
for  long  period  of  time,  see  Mortgage, 
130. 

Notice  by  possession  or  servitude,  see  No- 
tice, II.  b. 

Imputing  knowledge  ascertainable  from,  see 
Notice,  1. 

Notice  of  defects  of  title,  generally,  see 
Vendor  and  Purchaser,  104-108. 

See  also  supra,  3,  16,  19-23. 


46.  Where  the  record  of  a  mortgage  is 
required  to  be  indexed  by  a  description  of 
the  land,  one  about  to  take  a  lien  on  the 
property  who  finds  a  prior  attempt  to  con- 
vey or  encumber  the  '■■  une  property  by  one 
who  may  possibly  be  his  grantor  is  charged 
with  notice  of  all  that  an  inquiry  pursued 
with  reasonable  diligence  would  have 
brought  to  his  attention.  Loser  v.  Plain- 
field  Sav.  Bank,  31:  IH2,  128  N.  W.  1101, 
149  Iowa,  672. 

As    notice    to    subsequent    purchasers. 
Record  of  chattel   mortgage  as,   see  Chat- 
tel Mortgage,  41. 
Effect   of,    on    right   to    allege   estoppel   of 

owner  to  assert  title  to  property,  see 

Estoppel,  62. 
Mistake  in  name;    estoppel  to  set  up,  see 

Estoppel,  179. 
As    to    purchasers    pendente    lite,    see    Lis 

Pendens,  II. 
Effect  of  recording  contract  of  conditional 

sale,  see  Sale,  47. 
Subrogation   to    lien    of   first   mortgage   as 

against  recorded  second  mortgage,   see 

Subrogation,  21. 
Mistake  as  to  name  in  notice  by  publication 

of  false  record,  see  Writ  and  Process, 

15.  , 

See  also  supra,  3,  16,  20,  20a,  22,  23,  45.       ' 

47.  The  notice  conveyed  to  subsequent 
purchasers  of  real  property  by  the  recording 
of  a  deed  is  not  rendered  ineffectual  by  the 
burning  or  other  destruction  of  the  records. 
Cooper  V.  Flesner,  23:  1180,  103  Pac.  1016, 
24  Okla.  47.  (Annotated)  j 

48.  The  record  of  a  mortgage  afforda; 
constructive  notice  only  of  its  existence  andj 
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ownership  thereof  by  the  mortgagee  named 
therein,  not  of  the  assignment  of  such 
mortgage  to  another.  Friend  v.  Ward,  i: 
891,  104  N.  W.  997,  126  Wis.  291. 

49.  The  recordation  of  a  mortgage 
which  purports  to  relate  exclusively  to  the 
property  of  a  married  woman  is  not  notice 
to  strangers  of  the  fact  that  property  of 
her  husband  is  included  therein,  so  as  to  pre- 
vent their  securing  a  good  title  from  him 
in  case  the  property  was  so  included  without 
his  authority.  W.  F.  Taylor  Co.  v.  Sample, 
28:  289,  48  So.  439,  122  La.  1016. 
Record  as  notice  to  mortgagee. 

See  supra,  21. 

Right   to   dispute   record. 

50.  The  record  of  a  paper  purporting  on 
its  face  to  be  a  deed  may  be  disputed  by  the 
alleged  grantor  by  showing  that  his  signa- 
ture thereto  was  a  forgery.  Blount  v. 
Blount,  21 :  755,  48  So.  581,  158  AUi.  242. 


RECOUPMENT. 

See  Set-Off  and  Countebclaim,  I.  b. 


RECOURSE. 


Indorsement    of    note    "without    recourse," 
see  Bills  and  Notes,  92,  180-182. 


RECROSS   EXAMINATION. 

Error  in  refusing  to  permit  questions  on, 
see  Appeal  and  Ebbob,  1489. 


REDELIVERY. 


Of  replevined  property,  see  Replevin,   39, 
40. 


REDELIVERY  BOND. 

See  Principal  and  Subety,  30;  Replevin, 
24-31. 


REDEMPTION. 


Of  preferred  stock,  see  Cobpobations,  407- 
410;  Receivebs,  15. 

From  judicial  sale,  see  Judicial  Sale,  V. 

Of  money  by  United  States  Treasury  De- 
partment, see  Money,  1. 

From  mortgage,  see  Mobtgage,  VII. 

From  tax  sale,  statute  as  to,  see  Constitu- 
tional Law,  813-815;   Taxes,  III.  g. 

From  foreclosure  of  vendor's  lien,  see  Ven- 

DOB   AND    PUBCHASEE,    79. 

Effect  of  assignment  of  equity  of  redemp- 
tion on  insurance  payable  to  mortgagee, 
see  Insubance,  821. 
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By  administrator  of  insolvent  trustee,  see 
Tbusts,  118. 


RED  FLAG. 


Right  to  display  red  flag  in  procession,  see 
Breach  of' Peace,  2;  Evidence,  1186, 
1970. 


REDUCTION. 


Of  corporate  stock,  see  Cobpobations,  202. 

Of  damages,  see  Damages,  III.  s. 

Of  gift  by   subsequent  codicil,   see   Wills, 

115,  116. 
By  subsequent  provision  of  estate  created 

by  will,  see  Wills,  230-241. 


RE-ENACTMENT. 

Of  statute,  see  Statutes,  II.  c;  III. 


RE-ENTRY. 


As  against  lessee's  trustee  in  bankruptcy, 

see  Bankruptcy,  110. 
For  breach  of  condition,  see  Covenants  and 

Conditions,  40-42. 
Tenant's   right  to  re-enter   for  purpose  of 

cultivating,    harvesting    and    removing 

crops,    see    Fobcible   Entry   and    De- 

TAINEB,    1. 

Of  leased  premises,  see  Landlord  and  Ten- 
ant, III.  e. 

By  heirs  of  grantor  of  timber  and  minerals, 
for  failure  to  remove  within  reasonable 
time,  see  Timber,  10. 

Right  of  re-entry  for  condition  broken  as 
passing  by  will,  see  Wills,  192. 


REFERENCE. 


Review  of  findings  of  master,  see  Appeal 
AND  Ebrob,  VII.  1,  4. 

Review  of  discretion  as  to,  see  Appeal  and 
Ebbob,  642. 

Right  on  appeal  to  appoint  referee  to  take 
additional  evidence,  see  Appeal  and 
Ebrob,  429. 

Presumption  on  appeal  as  to  ruling  by 
master,  see  Appeal  and  Error,  444. 

Presumption  that  referee  took  oath  required 
by  law,  see  Appeal  and  Error.  470. 

Considering  sufficiency  of  complaint  in  ac- 
tion on  appeal  from  order  appointing 
referee,  see  Appeal  and  Error,  555. 

Taxing  entire  fee  against  one  party,  see  Ap- 
peal AND  Error,  575;  Costs  and  Fees, 
17. 

Waiver  of  error  in  taking  of  testimony  by 
referee,  see  Appeal  and  Error,  809. 

Harmless  error  in  order  of  court  for  ref- 
erence, see  Appeal  and  Errob,  1040. 
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Overruling   objections    to    auditor's   report,  | 
see  Appeal  and  Error,  1041,  1042. 

Arbitration,  see  Arbitration. 

Commissioners,  see  Commissioners. 

To  determine  rights  under  insurance  policy,  ' 
see  Insurance,  VI.  a,  3. 

Conclusiveness  of  orders  of  referee  in  bank- 
ruptcy, see  Judgment,  245. 

Taxation  of  contracts  for  sale  of  land 
secured  by  referee,   see  Taxes,   33,   69. 

To  ascertain  damages  resulting  from  breach 
of  vendor's  covenants,  see  Vendor  and 
Purchaser,  29, 

1.  A  referee  is  not  an  officer  within  a 
constitutional  provision  forbidding  officers 
to  resign.  State  ex  rel.  Wright  v.  McQuil- 
lin,  46:  67,  158  S.  W.  652,  252  Mo.  334. 

2.  A  referee  should  be  permitted  to  re- 
sign for  cause,  such  as  bias  or  prejudice  in 
the  case.  State  ex  rel.  Wright  v.  McQuillin, 
46:  67,  158  S.  W.  652,  252  Mo.  334. 

{ Annotated ) 

3.  A  master  whose  term  of  office  has  ex- 
pired may  perform  the  ministerial  act  of 
certifying  the  testimony  taken  before  him; 
but  he  is  unauthorized  to  do  so  as  a  special 
commissioner  appointed  for  that  purpose  by 
the  court.  Coel  v.  Glos,  15:  413,  83  N.  E. 
529,  232  111.  142. 

4.  The  rule  against  the  taking  of  oral 
evidence  in  court  in  a  chancery  case  re- 
ferred to  a  master  is  not  violated  where 
testimony  so  taken  does  not  relate  to  any 
issue  in  the  case.  Coel  v.  Glos,  15:  413,  83 
N.  E.  529,  232  111.  142. 

5.  A  referee  to  sell  real  estate  for  par- 
tition, who  contracts  individually  with  a 
broker  to  secure  a  purchaser,  is  individual- 
ly liable  for  the  commission  when  the  pur- 
chaser is  produced  ready,  willing,  and  able 
to  comply  with  the  terms  of  the  sale.  Jones 
V.  Ford,  38:  777,  134  N.  W.  569,  154  Iowa, 
549.  (Annotated) 

6.  That  the  trial  of  facts  upon  which 
depends  the  question  of  abatement  of  taxes 
has  been  submitted  to  referees  does  not 
give  them  the  power,  to  the  exclusion  of 
the  court,  of  determining  whether  or  not 
witnesses  are  privileged  from  answering 
questions  submitted  to  them  in  a  proceed- 
ing to  take  their  depositions,  for  use  at 
the  trial.  Boston  &  M.  R.  Co.  v.  State, 
31:  539,  77  Atl.  996,  75  N.  H.  513. 
■When  necessary  or  proper. 
Objecting  for  first  time  on  appeal  to  send- 
ing of  case  to  referee,  see  Appeal  and 
Error,  704. 

7.  The  question  of  the  validity  of  liens 
against  property  of  a  judgment  debtor  can- 
not be  referred  to  a  receiver  appointed  in 
proceedings  in  aid  of  execution  upon  the 
judgment,  where  it  is  his  duty  to  take 
steps  to  test  their  validity  in  independent 
proceedings.  First  Nat.  Bank  v.  Cook,  2: 
1012,  76  Pac.  674,  12  Wyo.  492. 

8.  A  case  cannot  be  referred  to  a  mas- 
ter to  report  his  conclusions  on  the  facts 
and  the  law  on  evidence  taken  before  an- 
other master.  Coel  v.  Glos,  15:  413,  83  N. 
E.  529,  232  111.  142. 
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9.  It  is  unnecessary,  upon  the  expira- 
tion of  the  term  of  office  of  a  master  who  has 
not  made  his  report  on  a  case  heard  by  him, 
to  refer  it  to  another  master  for  the  purpose 
of  retaking  the  testimony,  since  the  court 
may  hear  the  case  on  testimony  already 
taken.  Coel  v.  Glos,  15:  413,  83  N.  E.  529, 
232  111.  142. 

10.  In  a  suit  for  divorce,  where  a  de- 
cree pro  confesso  has  been  entered  against 
the  defendant,  and  the  complainant  applies 
to  the  court  for  an  order  of  reference  to  a 
master  in  chancery  for  the  purpose  of  tak- 
ing testimony,  the  court  may  properly  re- 
fuse to  grant  such  order,  and  render  a  de- 
cree dismissing  the  bill,  if  it  fails  to  contain 
allegations  which,  if  established  by  com- 
petent testimony,  would  warrant  a  decree. 
Hancock  v.  Hancock,  15:  670,  45  So.  1020, 
55  Fla.  680. 

11.  Under  the  Chinese  exclusion  act, 
which  vests  co-ordinate  original  jurisdic- 
tion in  United  States  district  judges  and 
commissioners  over  proceedings  for  the  de- 
portation of  a  Chinese  person,  a  judge  can- 
not refer  a  case  which  has  been  made  re- 
turnable before  him,  to  a  commissioner  to 
take  testimony  and  report.  Jung  Goon 
Jow  V.  United  States,  31:  1091,  108  Pac. 
490,  13  Ariz.  255. 

12.  An  action  to  recover  a  share  of  the 
penalties  for  omitting  property  from  the 
tax  list  does  not  involve  an  account  which 
can  be  referred,  although  it  requires  the 
examination  of  a  large  number  of  items 
which  are  alleged  to  have  been  omitted  and 
restored  to  the  list  by  complainant.  Pier- 
son  V.  Minnehaha  County,  38:  261,  "134  N. 
W.  212,  28  S.  D.  534. 

Compulsory    reference. 

13.  In  view  of  Idaho  Const,  art.  1,  §  7, 
providing  that  the  right  of  trial  by  jury 
shall  remain  inviolate,  a  compulsory  refer- 
ence cannot  be  ordered  by  the  court  in  an 
action  at  law.  Russell  v.  Alt,  13:  146,  88 
Pac.   416,  12   Idaho,  789.  (Annotated) 

14.  A  court  has  no  power  to  arbitrarily 
send  an  ordinary  action  at  law  to  a  referee 
for  trial,  against  the  objection  of  either 
party,  whether  the  suit  requires  the  exam- 
ination of  a  long  account  or  not.  Russell  v. 
Alt,  13:  146,  88  Pac.  416,  12  Idaho,  789. 

(Annotated) 

15.  A  cause  of  action  for  salary  under  a 
contract  and  damages  for  wrongful  dis- 
charge, the  material  allegation  of  the  com- 
plaint in  which  is  put  in  issue  by  the  an- 
swer, cannot  be  compulsorily  referred  be- 
cause it  also  sets  up  a  counterclaim  growing 
out  of  plaintiff's  alleged  incompetence  for 
the  service,  upon  which  a  reference  might 
have  been  granted.  Snell  v.  Niagara  Paper 
Mills,  25:  264,  86  N.  E.  460,  193  N.  Y.  433. 

(Annotated) 

Report  and  findings. 

Discretion  as  to  recommitting  master's  re- 
port for  amendment,  see  Appeal  and 
Error,  563. 

16.  Where  a  referee  sustains  a  motion 
to  strike  out  certain  testimony  that  has 
been  introduced  at  the  trial,  and  no  order 
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is  made  reinstating  it,  such  testimony  can- 
not be  considered  by  the  court  in  determin- 
ing whether  there  was  any  evidence  to 
sustain  the  finding  of  the  referee.  Kansas 
City  Paper  House  v.  Foley  R.  Printing  Co. 
39:  747,  118  Pac.   1056,  85  Kan.  678. 

17.  It  cannot  be  held,  as  a  matter  of 
law,  that  a  referee  before  whom  testimony 
in  a  hearing  as  to  the  validity  of  a  statute 
regulating  express  rates  was  taken  erred  in 
apportioning  the  terminal  expenses  between 
domestic  and  interstate  business  in  the  pro- 
portion that  the  revenue  derived  from  the 
domestic  business  bears  to  that  derived 
from  the  interstate  business,  and  not  on  the 
package  basis.  State  v.  Adams  Express  Co. 
42:  396,  122  N.  W.  691,  85  Neb.  25. 

18.  A  referee  does  not  lose  jurisdiction 
to  return  his  report,  by  failing  to  do  so 
within  the  period  prescribed  by  statute,  al- 
though the  statute  makes  express  provision 
as  to  extension  of  time  by  consent  of  par- 
ties or  order  of  agent,  and  neither  con- 
sent nor  order  has  been  secured.  Perkins 
V.  Roberts  County,  34:  581,  130  N.  W.  443, 
27  S.  D.  281.  (Annotated) 

19.  The  court  cannot,  in  the  absence  of 
the  evidence,  hold  that  the  finding  of  a 
master  that  an  agent  had  no  right  to  share 
in  the  profits  of  the  management  of  an 
estate  after  he  had  been  relieved  of  the 
management  by  the  owner  was  erroneous. 
Little  V.  Phipps,  34:  1046,  94  N.  E.  260, 
208  Mass.  331. 

Exceptions. 

Necessity  of  exception  to  refusal  to  sustain 
motion  to  rerefer  case  to  master,  see 
Appeal  and  Errob,  202. 

Necessity  for  exceptions  to  rulings  of  mas- 
ter, see  Appeal  and  Error,  357. 

Necessity  of  submitting  exceptions  of  fact 
to  auditor's  report  to  jury,  see  Jtjby, 
19. 

20.  The  court  cannot  add  interest  to  an 
amount  allowed  by  a  master  in  chancery 
upon  account,  where  no  exceptions  are  filed 
to  his  findings.  R.  Haas  Electric  &  Mfg.  Co. 
V.  Springfield  Amusement  Park  Co.  23:  620, 
86  N.  E.  248,  236  111.  452. 
Recommitment. 

21.  A  riparian  owner  who  may  be  entitled 
to  large  damages  for  the  pollution  of  the 
stream  should  not  be  deprived  of  the  right 
to  prove  them  before  the  master  by  any 
mistake  of  his  attorney,  or  misapprehen- 
sion that  may  have  arisen  between  the  mas- 
ter and  attorney,  so  that  the  case  went  be- 
fore the  court  without  any  hearing  upon 
that  question.  Parker  v.  American  Woolen 
Co.  xo:  584,  81  N.  E.  468,  195  Mass.  591. 
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See  IinTLA.TivE,  Rkfebendum,  and  Recall. 
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REFORMATION  OF  INSTRUMENTS. 

Abatement  of  suit  for,  see  Abatement  and 

Revival,  26. 
Of  note  with  amount  left  blank,  see  Bills 

AND  Notes,  118. 
Of  insurance  policy,  see  Insurance,  III.  b. 
Bar  of  suit  for,  see  Limitation  of  Actions, 

26. 
Effect  of  failure  to  request  in  pleading,  see 

Pleading,  80. 
Sufficiency  of  bill  for,  see  Pleading,  443. 

1.  The  court  has  no  power  to  reform  a 
will,  so  as  to  conform  to  tlie  intentions  of 
the  testator,  shown  by  external  evidence  to 
be  difierent  from  tliose  expressed  in  the 
instrument.  Holmes  v.  Campbell  College, 
41:  1126,  125  Pac.  25,  87  Kan.  597. 

2.  A  contract  of  suretyship  which  is  in- 
valid under  the  statute  of  frauds  because  of 
insufficiency  of  the  written  memorandum 
cannot  be  reformed  in  equity  so  as  to  in- 
sert the  missing  provisions  and  make  it  en- 
forceable. IMead  v.  Winslow,  23:  1197,  102 
Pac.  753.  53  Wash.  638. 

3.  One  who  as  heir  of  the  deceased 
owner  of  a  tax-sale  certificate  took  out  a  tax 
deed  thereon,  wherein  the  name  of  the 
deceased  person  was  inserted  as  grantee, 
cannot  maintain  an  equitable  action  to  have 
the  deed  reformed  by  a  decree  substituting 
her  own  name  as  grantee  therein,  since  she 
might,  upon  due  application  to  the  county 
clerk,  have  obtained  a  deed  made  to  herself 
as  grantee,  notwithstanding  the  issuance  of 
the  former  instrument.  Baker  v.  Lane, 
28:  405,  109  Pac.  182,  82  Kan.  715. 

For  mistake. 

Necessary   party   in   proceeding   to   correct 
sheriff's  deed,  see  Parties,  164. 

4.  An  agreement  having  been  made 
which  is  not  expressed  in  an  instrument 
may  be  reformed  by  inserting  appropriate 
words  to  egress  the  agreement,  although 
such  words  differ  from  those  mistakenly 
adopted  by  the  parties  to  express  such 
agreement.  Nelson  v.  Vassenden,  35:  1167, 
131  N.  W.  794,  115  Minn.   1. 

5.  The  mere  fact  that  a  mistake  was 
made  in  a  deed  does  not  show  such  negli- 
gence on  the  part  of  the  vendor  as  to  bar 
his  right  to  a  reformation  of  the  contract  in 
equity.  American  Min.  Co.  v.  Basin  &  Bay 
State  Min.  Co.  24:  305,  104  Pac.  525,  39 
Mont.  476. 

6.  Mere  mistake  in  reducing  a  contract 
to  writing  is  not  ground  for  reformation  of 
the  written  instrument,  where  the  complain- 
ing party  did  not  read  the  part  of  the  con- 
tract claimed  to  be  erroneous,  was  not  mis- 
led as  to  its  contents,  and  the  mistake  was 
one  against  which  the  most  ordinary  care 
would  have  guarded.  Grieve  v.  Grieve,  9: 
121 1,  80  Pac.  569,  15  Wyo.  358. 

7.  Equity  will  not  reform  a  deed  for 
mistake  in  description  unless  it  is  clearly 
shown  that  the  mistake  was  common  to  both 
parties,  and  that  the  deed  as  executed  does 
not  express  the  contract  as  understood  by 
either.  Cherry  v.  Brizzolara,  21:  508,  116 
S.  W.  668,  89  Ark.  309. 
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8.  Where  the  owner  of  two  lots  of  land  I 
intended  to  execute  a  mortgage  upon  a  cer-  j 
tain   lot,   but   described   therein   a   different  j 
lot,  after  foreclosure  of  the  mortgage  and 
a   sale    of    the    property   described    therein, 
a  court  of  equity  may  cancel  the  master's 
deed   to   the   property   actually   mortgaged, 
sold,   and  conveyed,  and   reform   the  mort- 

\    gage,    upon    sufficient    showing,    so    as    to 

\    embrace  the  land  intended  to  be  mortgaged. 

Fisher   v.    Villamil,    39:  90,   56   So.   559,    62 

Fla.  472.  (Annotated) 

9.  When  a  mortgage  misdescribes  the 
property  intended  to  be  mortgaged,  the 
mistake  may  be  corrected  by  a  proper  pro- 
ceeding before  judicial  foreclosure;  but, 
if  the  mistake  has  been  carried  into  a  bill 
filed  for  the  purpose  of  foreclosure  of  such 
mortgage,  into  the  decree  ordering  fore- 
closure, into  the  advertisement,  and  into 
the  deed,  the  purchaser  at  such  foreclosure 
sale  cannot  maintain  a  bill  in  equity  to 
correct  the  description  of  the  land  as  con- 
tained in  the  mortgage,  in  the  decree,  and 
in  the  deed.  Fisher  v.  ViUamil,  39:  90,  56 
So.  559,  62  Fla.  472. 

10.  In  a  suit  by  a  grantor  to  set  aside 
a  deed  and  be  reinvested  with  the  title  to 
the  land  conveyed,  on  the  ground  that  the 
same  has  been  altered  without  his  consent, 
the  grantee  therein,  on  his  cross-bill  answer, 
charging  that  the  land  covered  by  the  alter- 
ation represents  the  land  actually  purchased 
and  paid  for,  and  of  which  possession  was 
given,  and  on  which  valuable  improvements 
have  been  made,  with  the  knowledge  and 
consent  of  the  grantor,  may  have  specific 
execution  of  the  original  contract,  and  the 
grantor  decreed  to  make  a  new  deed  correct- 
ing the  mistake  in  the  original  deed.  Wal- 
dron  V.  Waller,  32:  284,  64  S.  E.  964,  65  W. 
Va.  605. 

11.  A  clause  in  a  deed  of  land  on  which 
to  erect  a  wall,  giving  the  party  of  the 
second  part  (grantee)  the  right  to  use  it 
instead  of  the  party  of  the  first  part  (grant- 
or), as  intended  by  the  parties,  may  be 
reformed  in  equity  notwithstanding  it  was 
inspected  by  the  grantor  before  he  signed 
it,  where  the  preliminary  agreement,  the 
testimony  of  the  parties,  and  the  inherent 
evidence  of  the  transaction  indicate  that 
the  use  of  the  one  term  for  the  other  was 
clearly  a  mistake.  Coggins  v.  Carey,  10: 
1191,  66  Atl.  673,  106  Md.  204. 

12.  A  deed  running  to  a  partnership  the 
:    name  of  which  does  not  include  the  name 
\   of  one  of  the  partners,  while  void  at  law, 
'  may  be  reformed  in  equity,  where  the  prop- 
•  erty   was    in   fact   purchased   by   the   mem- 
bers of  the  firm  individually,  and  the  deed 
was  taken  in  the  name  of  the  firm  by  mis- 
take of  the  draftsman.     Spaulding  Mfg.  Co. 
V.  Godbold,  29:282,  121  S.  W.  1063,  92  Ark. 
63. 

13.  The  rule  that  equity  will  not  aid  the 
defective  execution  of  statutory  powers  will 
not  prevent  its  correcting  a  deed  executed 
by  the  sheriff  after  an  execution  sale,  in 
which  a  partnership  rather  than  the  in- 
dividual members  were  named  as  grantee  by 
mistake,  where  the  execution  and  all  pro- 
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ceedings  under  it  were  regular  in  all  re- 
spects. Spaulding  Mfg.  Co.  v.  Godbold,  29: 
282,  121  S.  W.  1063,  92  Ark.  63. 

14.  A  deed  giving  a  life  estate  with  re- 
mainder to  the  children  of  the  life  tenant, 
and  to  her  brothers  and  their  children,  can- 
not, after  a  conveyance  by  the  brothers  to 
the  life  tenant  of  their  interests  by  war- 
ranty deed,  and  before  the  birth  of  any 
children,  be  reformed  so  as  to  vest  a  fee  in 
the  first  taker,  since  there  is  no  one  to  rep- 
resent the  interests  of  the  unborn  children: 
Downey  v.  Seib,  8:  49,  78  N.  E.  66,  185  N.  Y. 
427.  (Annotated) 
For  fraud. 

15.  The  mere  fact  that  an  intending  pur- 
chaser of  real  estate  knows  of  an  outstand- 
ing lease  of  the  property,  and  directs  the 
broker  who  is  the  vendor's  agent  to  pre- 
pare an  absolute  warranty  deed  without 
mention  of  the  lease,  is  not  sufficient  to  en- 
title the  vendor  to  a  reformation  of  the  in- 
strument on  the  ground  of  fraud,  if  he  signs 
it  without  protest  or  suggestion  that  the 
lease  be  excepted.  Weinhard  v.  Summer- 
ville,  13:  1089,  89  Pac.  490,  46  Wash.  127. 

( Annotated ) 

16.  A  deed  will  not  be  reformed  for  fraud  \ 
of  the  grantee  in  taking  unfair  advantage 
of  the  grantor  by  accepting  a  deed  with 
knowledge  that  it  contained  a  mistake  in 
description  of  the  property  of  which  the 
grantor  was  ignorant,  if  the  grantor  had 
every  opportunity  to  advise  himself  as  to 
the  proper  description  and  neglected  to  do 
so.  Cherry  v.  Brizzolara,  21:  508,  116  S.  W. 
668,  89  Ark.  309. 
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Liability    for    wrongful    detention    in,    see 

Charities,  74,  75. 
Liability  to  action  for  damages,  see  Chab- 

ITIES,  74,  75. 
Evidence  in  action  for  wrongful  detention 

in,  see  Evidence,  1644,  2025. 
Habeas  corpus  to  secure  release  from,  see 

Habeas  Corpus,  43. 
Liability  of  state  reformatory  for  torts  of 

agents,  see  State  Institutions,  6. 


REFRESHING  MEMORY. 

Of  jurors,  see  Trial,  84. 

Of  witness,  see  Witnesses,  71-73. 


REFRIGERATING  PLANT. 

Acceptance  of,  by  purchaser,  see  Sale,  61. 
Breach  of  warranty  on  sale  of,  see  Sale, 
61,  173. 


2392 


REFRIGERATION— RELATIVES. 


REFRIGERATION. 

Liability  for  loss  or  injury  from  lack  of 
proper  refrigeration,  see  Cabbiebs,  811- 
813. 


REFRIGERATOR   CARS. 


Duty  of  carrier  to  furnish,  see  Cabbiebs, 
961,  962. 

Damages  for  failure  to  furnish,  see  Dam- 
ages, 283. 

SuflBciency  of  evidence  as  to  negligence  in 
regard  to,  see  Evidence,  2152. 


REGISTRAR. 


Negligence  of,  see  Officers,  102-104. 


REGISTRATION. 


Of  automobiles,  see  Automobiles,  6;  Evi- 
dence, 97,  2303;  Highways,  185,  186. 

Of  births  and  deaths,  see  Constitutional 
Law,  638. 

Of  milk  dealer,  see  Constitutional  Law, 
732;  Municipal  Cobpobations,  67,  84, 
194. 

Of  voters,  see  Elections,  II.  b. 

Of  assignment  of  patent,  see  Patents,  7. 

Of  trademark,  see  Teademarks,  VI. 

Criminal  liability  of  discharged  convict  for 
registering  as  voter,  see  Elections,  86. 

Injunction  against  padding  of  registration 
lists,  see  Parties,  104. 

In  general,  see  Recoeds  and  Recording 
Laws. 


REHEARING. 


On  appeal,  see  Appeal  and  Ebbob,  IX. 

Raising  question  of  want  of  necessary  par- 
ties for  first  time  on  petition  for,  see 
Appeal  and  Error,  731. 

Of  judgment  or  decree,  see  Judgment,  VII. 
f. 


REIMBURSEMENT. 

Implied  contract  by  maker  to  reimburse  ac- 
commodation indorser,  see  Contracts, 
9. 

As  essential  to  setting  aside  of  foreclosure 
sale,  see  Estoppel,  141. 

Of  personal  representative,  see  Executors 
and  Administbatobs,  66,  119-121. 

Of  husband  from  estate  of  wife,  see  Hus- 
band AND  Wife,  14,  56. 

Of  receivers,  see  Receivers,  46. 
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REINSTATEMENT. 

Of  pastor,  see  Equitt,  16. 

Of  action  for  sale  of  land,  see  Equity,  28, 
27. 

Of  insured,  burden  of  proof  as  to,  -see  Evi- 
dence, 545. 

Mandamus  to  compel  reinstatement  of  school 
teacher,  see  Mandamus,  89. 

Of  pupil,  see  Mandamus,  90,  91,  128. 


♦  «  » 


REINSURANCE. 

See  Insurance,  VII. 

♦ «» 

REJECTION. 

Of  order  for  goods,  see  Sale,  6. 

Of  goods  purchased,  see  Sale,  220-227. 


RELATION. 


Of   parties   to  note,   parol   evidence   as  to, 
see  Evidence,  992-995. 


RELATION   BACK. 


Relation  back  of  equitable  conversion,  see 
Attachment,  38. 

Vesting  of  corporate  stock  of  trustee  in 
bankruptcy  by,  see  Bankbuptcy,  107. 

Relation  back  of  deed,  see  Deeds,  17. 

Relation  back  of  ratification  by  corporation 
of  notice  of  commencement  of  eminent 
domain  proceedings  given  by  president 
without  authority,  see  Eminent  Do- 
main, 130. 

Relation  back  of  entry  of  judgment  reviv- 
ing judgment  lien,  see  Judgment,  323. 

U^ 


RELATIONSHIP. 

Presumption  as  to,  see  Evidence,  118. 

Evidence  of,  see  Evidence,  1270-1274. 

Sufficiency  of  evidence  to  establish,  see  Evi- 
dence, 2241. 

Of  judge  as  ground  of  disqualification,  see 
Judges,  10-12. 


RELATIVES. 


Implied  agreement  to  pay  for  services  per- 
formed by,  see  Contbacts,  33-38. 

SuflSciency  of  consideration  to  sustain  prom- 
ise to  pay  compensation  for  services, 
see  Contbaots,  62,  63. 

Damages  recoverable  for  negligent  killing 
of  collateral  relative,  see  Damages,  390. 

Threat  of  prosecution  of,  as  duress,  gee 
Duress,  9-15. 


RELATOR— RELEASE,  II.  a. 


2393 


Fiduciary  relation  between,  see  Evidence, 
115,  116. 

Sufficiency  of  notice  to,  see  Evidence,  1582. 

Validity  of  conveyances  between,  see  Fraud- 
ulent Conveyances,  VI. 

Homicide  in  defense  of,  see  Homicide,  S3-90. 

Insurable  interest  of,  see  Insurance,  65-80. 


RELATOR. 

In  mandamus  proceeding,   see  Mandamus, 

104-106. 
In  quo  warranto,  see  Quo  Wareants,  III, 


RELEASE. 


I.  In  general. 
II.  What  included  in;  effect,  1—11, 
a.  In  general,   1—4. 
J}.  What  included  in,   5—11. 
III.  Validity;  setting  aside,   12—18. 

Of  surety  on  bail  bond,  see  Bail  and  Recog- 
nizance, 18,  22-24. 

From  liability  by  discharge  in  bankruptcy, 
see  Bankruptcy,  V. 

Of  indorser  of  promissory  note,  see  Bills 
and  Notes,  III.  c. 

From  liability  for  injury  to  employee  of 
sleeping  car,  see  Carriers,  664-669. 

As  consideration  for  carrier's  contract  to 
issue  passes  for  life,  see  Carriers, 
1061. 

Of  lien  of  chattel  mortgage,  see  Chattel 
Mortgate,  30. 

From  obligation  on  contract  as  considera- 
tion for  promise,  see  Constitutional 
Law,  116,   117. 

Of  mortgage,  see  Contracts,  93-95. 

From  promise  of  marriage,  see  Contracts, 
159. 

From  subscription,  see  Cobporations,  206- 
209. 

Of  criminal  committed  to  insane  hospital, 
see  Criminal  Law,  236. 

Of  claim  for  death  as  defense  to  action 
therefor,  see  Death,  50,  51. 

From  liability  for  negligent  injuries,  see 
Evidence,  875. 

Of  guarantor,  see  Guaranty,  II. 

From  liability  on  insurance  policy,  see  In- 
surance, 872-873  a. 

Of  .joint  tort  feasor,  see  Evidence,  961; 
Joint  Creditors  and  Debtors,  IL; 
Trial,   286. 

Of  attached  property,  bond  for,  see  Levy 
AND  Seizure,  IV. 

From  mortgage,  see  Mortgage,  V. 

Of  retired  partner,  see  Payment,  6. 

Of  property  pledged,  see  Pledge,  11-14. 

Of  surety,  see  Principal  and  Surety,  L  b. 

Of  trust  property,  see  Trusts,  I.  f. 

Of  purchase  money  note  secured  by  raort- 
gage,  see  Usury,  6, 

Of  mortgage  as  removal  of  encumbrance  on 
real  property,  see  Vendor  and  Pur- 
chaser, 53. 
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By  part  payment,  see  Accord  and  Satis- 
faction. 

Effect  of  provision  for,  in  assignment  for 
creditors,  see  Assignment  for  Credit- 
ors, 9. 

Forbidding  avoidance  of  statutory  liability 
to  employees  by  relief  or  indemnity 
contract,  see  Constitutional  Law,  323, 
472,  473,  723. 

Definiteness  of  contract  to  give  permanent 
employment  to  injured  employee  in  con- 
sideration of,   see   Contracts,   158. 

Construction  of  contract  for  payment  of  in- 
demnity for  injury,  upon  release  of  all 
persons  interested,  see  Contracts,  363. 

Keeping  released  mortgage  alive  to  give  con- 
tribution to  debtor  paying  against  co- 
debtor,  see  Contribution  and  Indem- 
nity, 1. 

Cancelation  of,  in  equity,  see  Equity,  88. 

Estoppel  by,  see  Estoppel,  76. 

Estoppel  of  surety  to  set  up,  see  Estoppel, 
93. 

Parol  evidence  of  condition,  see  "Evidence, 
1025. 

Evidence  as  to  fraud  in  obtaining,  see  Evi- 
dence, 1669,  1670. 

Conclusiveness  of  recitals  in,  see  Evidence, 
2262. 

Sufficiency  of  pleading  to  admit  evidence 
that  release  was  delivered  on  condition, 
see  Evidence,   2430. 

Return  of  amount  received  by  infant  in  con- 
sideration of,  upon  repudiation,  see  In- 
fants, 95,  96. 

Avoidance  by  infant  of  release  of  cause  of 
action  ex  delicto,  see  Infants,  109. 

Presumption  of  absence  of  probable  cause 
from  release  without  prosecution,  see 
Malicious  Prosecution,  21. 

Anpual  passes  for  life  in  consideration  of, 
see  Statutes,  299. 

I.  In  general. 

(See  same  heading  in  Digest  L.R.A.  1-10.) 
II.  What  included  in;  effect. 

a.  In  general. 

(Bee  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Effect  of  release  of  mortgage  from  which 
land  is  reserved  as  public  park,  before 
acceptance  of  dedication,  to  terminate 
dedication,  see  Dedication,  39. 

Parol  evidence  to  show  intent  of  parties, 
see  Evidence,  954. 

Power  of  court  under  pleadings  to  deter- 
mine whether  release  contained  actual 
agreement,  see  Pleading,  80. 

1.  No  distinction  between  the  degrees 
of  negligence  of  which  a  railroad  company 
is  guilty  can  be  founded  on  speculation,  so 
as  to  avoid  the  effect  of  a  contract  releas- 
ing it  from  liability  for  negligent  injuries 
in  case  the  negligence  is  found  to  be  gross. 
Chicago,  R.  L  &  P.  R.  Co.  v.  Hamler,  i: 
674,  74  N.  E.  705,  215  111.  525. 

(Annotated) 
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RELEASE,  II.  b,  III. 


2.  Failure  to  make  a  preliminary  offer 
to  return  the  amount  received  under  un 
alleged  fraudulent  release  cannot  be  insisted 
upon  as  a  bar  to  a  legal  action,  where  it 
appears  that  the  tender  would  have  been 
rejected.  St.  Louis  &  S.  F.  R.  Co.  v.  Rich- 
ards, 23:  1032,  102  Pac.  92,  23  Okla.  256. 

3.  An  action  for  personal  injuries  may 
be  maintained  without  first  obtaining  a  de- 
cree canceling  a  release  which  had  been 
fraudulently  obtained  for  a  grossly  inade- 
quate sura;  and  plaintiff  is  not  precluded 
from  attacking  the  release,  when  it  is  set 
up  as  a  defense,  because  he  has  not  restored 
or  tendered  back  the  amount  received  by 
him  thereunder,  where  the  action  is  between 
the  immediate  actors  and  the  rights  of  third 
parties  have  not  intervened.  St.  Louis  & 
S.  F.  R.  Co.  V.  Richards,  23:  1032,  102  Pac. 
92,  23  Okla.  256. 

4.  An  injured  employee  is  not  prevented 
from  maintaining  an  action  to  hold  the  em- 
ployer liable  for  the  injury  by  failure  to 
return  money  paid  for  a  release,  where  the 
release  was  signed  by  his  wife,  and  his 
mark  affixed  to  it  at  a  time  when  he  was 
incompetent,  and  the  money  turned  over 
to  her,  and  used  for  family  expenses  with- 
out his  knowledge  or  consent,  and  he  has  not 
been  able  to  obtain  money  enough  to  make 
a  tender  of  repayment.  Charron  v.  North- 
western Fuel  Co.  49:  162,  134  N.  W.  1048, 
149  Wis.  240. 

b.  What   included   in, 

(See   also  same  heading  in  Digest  L.R.A. 
1-10.) 

5.  If  all  the  provisions  of  an  instru- 
ment containing  a  release  when  taken  to- 
gether show  an  intent  to  limit  its  scope, 
effect  will  be  given  to  such  intent,  although 
the  words  of  release  taken  by  themselves 
would  operate  as  a  general  release.  Van 
Slyke  v.  Van  Slyke  (N.  J.  Err.  &  App.) 
31:778,  78  Atl.  i79,  80  N.  J.  L.  382. 

6.  The  rule  that  the  intent  ia  to  be 
gathered  from  the  entire  instrument  con- 
trols the  one  that  the  scope  of  a  release 
indicated  by  general  words  is  controlled 
by  particular  recitals  following  them.  Van 
Slyke  V.  Van  Slyke  (N.  J.  Err.  &  App.) 
31:  778,  78  Atl.  179,  80  N.  J.  L.  382. 

7.  A  release  from  all  claims  from  the  be- 
ginning of  the  world,  and  especially  those 
arising  out  of  a  particular  accident  happen- 
ing on  a  specified  date,  is  not  limited  to  the 
latter  claims,  but  will  include  those  arising 
out  of  an  accident  happening  on  a  prior 
date.  Chicago  Union  Traction  Co.  v.  O'- 
Connell,  8:  1034,  79  N.  E.  622,  224  111.  428. 

(Annotated) 

8.  A  release  by  a  property  owner  to  a 
railroad  company  which  is  constructing  its 
road  in  the  abutting  street,  of  all  damages, 
whether  past,  present,  or  future,  for  the 
construction  and  operation  of  the  tracks 
along  the  street,  does  not  release  damages 
for  injuries  caused  by  the  subsequent  eleva- 
tion of  the  street  grade.  Yazoo  &  M.  Val- 
ley R.  Co.  V.  Smith,  10:  1202,  43  So.  611, 
90  Miss.  44.  (Annotated) 
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As  to  personal  injuries. 

9.  A  rt'lease  by  a  messenger  of  the  ex- 
press company  from  liability  for  damages 
for  personal  injuries  caused  by  the  negli- 
gence of  the  railroad  company,  with  knowl- 
edge of  a  contract  b}'  which  the  express  com- 
pany undertakes  to  indemnify  the  railroad 
company  against  liability  for  such  injuries, 
operates  in  favor  of  the  railroad  company. 
Robinson  v.  St.  Johnsbury  &  L.  C.  R.  Co. 
9:  1249,  66  Atl.  814,  80  Vt.  129. 

10.  Injuries  caused  by  gross  negligence 
are  included  in  a  release,  by  a  sleeping-car 
porter,  of  the  railroad  company  hauling  the 
car  oft  which  he  is  employed,  from  liability 
for  negligent  injury  to  him.  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Hamler,  i:  674,  74  N.  E.  705, 
215  111.  525.  (Annotated) 

11.  A  settlement  by  a  person  injured  by 
another's  negligence,  of  his  claim  for  the  in- 
jury, is  a  bar  to  a  statutory  action  by  his 
personal  representative  to  recover  damages 
for  the  benefit  of  his  next  of  kin  in  case 
death  ensues  from  the  injury.  Louisville 
R.  Co.  V.  Taylor,  27:  176,  123  S.  W.  281,  135 
Ky.    738.  (Annotated) 


III.  Validity;  setting  aside. 

(See   also   same  heading   in  Digest  L.RA. 
1-10.) 

Validity. 

Of  liability  by  injured  employee;  conflict  of 

laws  as  to,  see  Conflict  of  Laws,  8,  9. 

Necessity  of  consideration,  see  Contracts, 

56. 
Sufficiency    of   consideration    for,    see    Cox- 

TBACTS,   89-95. 
Validity  of  release  of  claim  for  injury,  see 

Contracts,  499-502. 
Agreement  to  give  permanent  employment 
as   consideration  for   release,   see   Cor- 
porations, 68. 
Admissibility  of  evidence  to  show  facts  as 
to  obtaining  of  release,  see  Evidence, 
1289,  1669,  1670. 
Effect  of  fraud  in  obtaining  release  on  which 
compromise  of  suit  was  based  on  right 
to  institute  subsequent  suit,  see  Judg- 
ment, 143. 
Question  for  jury  as  to  whether  obtained 

by  fraud,  see  Trial,  271. 
Set-off    against    damages    for     injury,     of 
amount  paid  under  contract  for  release, 
see  Damages,  711. 
12.  A  written  release  or  acquittance  of 
a   claim  for  personal   injury  will   not  sus- 
tain a  plea  of  accord  and  satisfaction   in 
the  premises,  if  its  execution  was  obtained 
by  deception  and  fraud.     Norvell  v.  Kana- 
wha &  M.  R.  Co.  29:  325,  68  S.  E.  288,  67 
W.  Va.  467. 
Setting  aside. 
Right  to  dower   after  avoidance  of  release 

as  against  creditors,  see  Doweb,  13. 
Evidence  on  question  of  fraud  in  securing 

release,  see  Evidence,  1669,  1670. 
Sufficiency  of  evidence  to  show  fraud  in  ob- 
taining, see  Evidence,  2087,  2088. 


RELEVANCY— RELIGIOUS  GARB. 
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Right   to    attack    for    fraud    release   under 

seal,  see  Seal,  4. 
See  also  supra,  3. 

13.  A  release  from  liability  for  personal 
injuries  caiuiut  be  avoided  by  one  who  did 
not  understand  the  language  in  which  it  was 
written,  on  the  ground  that  he  did  not  un- 
derstand it,  where  due  care  was  exercised 
in  the  selection  of  an  interpreter  and  every 
efl'ort  made  fully  to  explain  matters,  while 
he  apparently  comprehended  and  agreed  to 
all  that  was  done.  Blossi  v.  Chicago  &  N. 
W.  R.  Co.  26:  255,  123  N.  W.  360,  144  Iowa, 
697. 

14.  That  a  patient  had  some  doubts  as 
to  the  correctness  of  the  representations  of 
his  physician  as  to  the  extent  of  his  injuries 
will  not  prevent  his  setting  aside  a  release 
of  liability  therefor  where  tne  physician  was 
acting  for  the  person  responsibl  for  the  in- 
juries, and  induced  the  signing  of  the  re- 
lease by  his  representations  and  assurances. 
Viallet  V.  Consolidated  R.  &  P.  Co.  5:  663, 
84  Pac.  496,  30  Utah,  260. 

15.  False  representations  made  by  a 
surgeon  of  a  railroad  company  as  to  the  ex- 
tent of  the  injuries  of  an  employee  cannot 
be  made  the  basis  of  setting  aside  a  re- 
lease subsequently  obtained  by  the  claim 
agent,  although  the  employee  acted  on  the 
information  so  received  in  signing  the  re- 
lease, if  the  claim  agent  did  not  knowing- 
ly take  advantage  of  such  fact.  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Huyett,  5:  669,  92  S.  W. 
454,  99  Tex.  630. 

16.  A  release  obtained  by  the  physician 
of  one  causing  injury  by  negligence,  from 
the  injured  person  after  he  has  taken  charge 
of  the  case  and  gained  the  patient's  confi- 
dence by  his  apparent  friendship  and  solici- 
tude for  his  welfare,  will  be  set  aside, 
where  the  injured  person  relied  on  his  state- 
ments and  assurances  as  to  the  nature  and 
probable  duration  of  the  injury,  v/hich  were 
reckless  and  proved  untrue,  and  had  a  ten- 
dency to  deceive  and  mislead,  and  were 
made  for  the  purpose  of  inducing  the  settle- 
ment. Viallet  v.  Consolidated  R.  &  P.  Co. 
5:  663,   84   Pac.   496,   30   Utah,   260. 

(Annotated) 

17.  That  the  surgeon  of  a  railroad  com- 
pany makes  false  statements  to  an  em- 
ployee as  to  the  extent  of  his  injuries  does 
not  justify  a  finding  that  he  was  employed 
by  the  company  or  its  claim  agent  to  make 
them,  or  that  the  latter  knew  that  he  had 
done  so  when  procuring  a  release  of  lia- 
bility for  the  injury.  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Huyett,  5:  669,  92  S.  W.  454,  99  Tex. 
630. 

18.  Securing  a  release  from  an  employee 
whose  hand  is  so  burned  as  to  require  the 
transplanting  of  a  large  piece  of  skin  from 
the  body  and  a  serious  operation  to  loosen 
its  tendons,  by  stating  that  the  injuries 
are  slight,  that  the  tendons  are  not  in- 
jured, and  that  the  injury  will  be  well  in  i 
two  or  three  weeks,  is  such  fraud  as  will 
avoid  the  release.  Haigh  v.  White  Way 
Laundry  Co.  50:  1091,  145  N.  W.  473,  164 
Iowa,  143.  (Annotated) 
Digest  1-52  L.R.A.fN.S.^ 


RELEVANCY. 

Of  evidence,  see  Evidence,  XI. 


RELIANCE. 


Of  other  party  as  element  of  estoppel,  see 

Estoppel,   53-58. 
On    false    representations,    see    Fbatid    and 

Deceit,  IV. 


^  •» 


RELICTION. 

See  Watebs,  153-156. 
♦«» 


RELIEF  ASSOCIATION. 

Railroad    relief    association,    see    Railboad 
Relief  Association. 


RELIGION. 


Protecting  members  of  secret  society  in  use 
of  emblem  as  unconstitutional  prefer- 
ence to  religious  creed,  see  Associa- 
tions, 7. 

Legal  duty  to  have  ^religious  ceremony  in 
connection  with 'burial,  see  Corpse,  9. 

Father's  rights  as  to  education  of  children 
as  to,  see  Infants,  30. 

Teaching  of,  in  school,  see  Public  Moneys, 
17,  64,  65. 


RELIGIOUS   BELIEF. 

As    excuse    for    violation    of    statute,    see 

Cbiminal  Law,  12. 
As   ground    for   divorce,    see    Divorce   and 

Separation,  26. 
Of   parent   as   ground   for   appointment   of 

guardian  for  child,  see  Guardian  and 

Ward,  4. 
As   excuse   for   failure  to   provide  medical 

attendance  for  child,  see  Infants,  12. 
Of  witness,  see  Witnesses,  14. 


RELIGIOUS    FREEDOM. 

See  Religious  Liberty. 


RELIGIOUS  GARB. 

Forbidding  teacher   to   wear,   see  Schools, 
25-27. 


239«  RELIGIOUS  INSTRUCTION- 

RELIGIOUS  INSTRUCTION. 

Of  infant,  see  Infants,  4,  30. 

Right  of  tax  payers  to  recover  back  public 
money  appropriated  to  sectarian  in- 
struction, see  Limitation  of  Actions, 
64. 

In  schools,  see  Public  Moneys,  17. 


RELIGIOUS   LIBERTY. 

In  general,  see  Constitutional  Law,  II.  d. 
Reading  from  Bible  in  school  as  infringe- 
ment of,  see  Schools,  64,  65. 


RELIGIOUS   SOCIETIES. 

J.  Incorporation;    consolidation,    1. 
II.  Change    of   constitution    or   doc- 
trine. 

a.  Constitution. 

b.  Doctrine. 

III.  Title  to,  or  control  of,  property, 
2-9. 
a.  In  general,  2—7. 
ft.  Church   identity. 

c.  Rights      of      majority      and 

minority,   8,   9. 
IV.  Pastors,   10. 

V.  Officers;  meetings,   11—14. 
VI.  Membership,  15,   16. 
a.  In  general,  15. 
ft.  T elimination ;    expulsion    or 
excom.munication,  16. 
VII.  Contracts,  17,  18. 
VIII.  Delegation  of  power. 

IX.  Power  of  ecclesiastical  tribunals, 
19—26. 

Liability  of  bishop  hav^g  spiritual  au- 
thority over  school  from  which  child  is 
kidnapped,  for  refusal  to  coerce  con- 
fession from  school  authorities,  see 
Abduction  and  Kidnapping. 

Sufficiency  of  record  on  appeal  to  show 
existence  of,  see  Appeal  and  Erbor, 
154. 

Disturbance  of  worship,  see  Appeal  and 
Ebbob,  723;  Disturbing  Wobship; 
Eminent  Domain,  184 ;  Nuisances,  93. 

Liability  for  injury  through  negligence  of 
servant,  see  Ciiabities,  70. 

Dismissal  of  action  to  determine  who  is  en- 
titled to  administer  school  maintained 
by,  see  Dismissal  ob  Discontinuance, 
11. 

New  trial  because  of  exclusion  of  members 
of  religious  society  from  jury,  see  New 
.     Trial,  37.  v 

Intervention  of  parties  in  action  to  deter- 
mine who  is  entitled  to  administer  sec- 
tarian school,  see  Pabties,  209. 

Appropriation  of  public  money  for,  see  Pub- 
lic Money,   17. 

Exemption  of,  from  taxation,  see  Taxes,  I. 
f,  3. 
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-RELIGIOUS  SOCIETIES,  III.  a. 

Grantee  of  property  of,  as  trustee,  see 
Trusts,  51,  52. 

Who  entitled  to  share  in  devise  to  "mis- 
sionary society"  see  Wills,  158. 

/.  Incorporation;  consolidation. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Consolidation. 

See   also   infra,   21-26. 

1.  The  Cumberland  church  had  inlier- 
ent  power  to  unite  with  another  ecclosias- 
tical  body  whose  doctrine  and  polity  were 
deemed  in  harmony  with  its  own.  Ramsej' 
V.  Hicks,  30:  665,  91  N.  E.  344,  92  N.  E.  164, 
174    Ind.   428.  (Annotated) 

71.  Change  of  constitution  or  doctrine. 

a.  Constitution. 

(See  same  heading  in  Digest  L.R.A.  1-70.) 

ft.  Doctrine. 

(See  also  same  heading  in  Digest  L.R.A, 
1-70.) 

Review  by  courts  of  change  of  doctrine,  see 
Courts,  191. 

III.    Title   to,   or  control   of,   property. 

a.  In  general. 

(See  also   same  heading  in   Digest   L.R.A. 

1-70.) 

Adverse  possession  by,  see  Adverse  Pos- 
session, 17. 

Assumpsit  to  recover  property  contributed 
to,  see  Assumpsit,  4. 

Charitable  gifts  to,  see  Charities. 

Public  policy  as  to  communistic  tenure  of 
property,  see  Contracts,  455. 

Power  of  courts  as  to,  see  Courts,  182-184. 

Construction  of  clause  in  deed  to  trustee  of, 
see  Covenants  and  Conditions,  10. 

Reversion  of  land  deeded  to,  see  Deeds,  91, 
93;  Descent  and  Distribution,  31. 

Right  of  grantor  of  property  to,  upon  con- 
dition, to  damages  for  property  taken 
for  public  use,  see  Eminent  Domain, 
251. 

Parol  evidence  tliat  transfer  of  property 
was  made  in  trust,  see  Evidence,  1028. 

Injunction  against  trespass  upon  property 
of,  see  Injunction,  195. 

Injunction  to  protect  property  rights,  see 
Injunction,   9. 

Sale  of  property  of,  under  execution,  see 
Mechanics'  Liens,  58. 

Mechanics'  liens  on  property,  see  Mechan- 
ics' Liens,  58,  59. 

Suit  to  prevent  dissipation  of  public  chari- 
ty, see  Statb:,  16. 

Effect  of  statute  to  validate  conveyance  to, 
see  Statutes,  239. 
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Effect  of  specifying  use  of  real  estate  in 
devise  to  religious  societies,  see  Wills, 
270.  , 

Trust  in  property  of  religious  society,  see 
Trusts. 

2.  One  merely  appointed  to  hold  the 
title  to  property  of  a  religious  association 
as  trustee  has,  by  reason  of  that  fact,  noth- 
ing to  do  with  any  of  the  affairs  of  the 
congregation  or  with  the  property  itself. 
Mazaika  v.  Krauczunas,  31:  686,  77  Atl. 
1102,   229    Pa.   47. 

3.  Upon  division  of  the  membership  of 
a  church  having  a  purely  congregational 
government,  with  no  supervisory  tribunal, 
over  a  matter  of  church  polity,  the  faction 
not  representing  the  regular  organization 
of  the  church  or  having  possession  of  the 
property  or  records,  although  entitled  by 
statute  to  use  the  property  a  part  of  the 
time,  cannot  compel  delivery  to  it  of  the 
church  records,  although  it  may  be  awarded 
the  right  to  a  copy  of  them,  to  be  made  at 
the  joint  expense  of  both  factions.  Poynter 
V.  Phelps,  24:  729,  111  S.  W.  699,  129  Ky. 
381. 

4.  Upon  division  of  the  membership  of 
a  church  having  a  purely  congregational 
government,  with  no  supervisory  tribunal, 
over  a  matter  of  church  polity,  neither  fac- 
tion having  withdrawn  from  the  church, 
a  case  is  presented  within  the  operation  of 
a  statute  providing  that  in  case  of  a  divi- 
sion in  a  society  the  trustees  shall  permit 
each  party  to  use  the  church  for  Divine  wor- 
ship a  part  of  the  time.  Poynter  v.  Phelps, 
24:  729,   111  S.  W.  699,   129  Ky.  381. 

(Annotated) 

5.  No  attempt  to  make  use  of  property 
of  a  religious  society  for  purposes  foreign 
to  the  trust  under  which  it  is  held  is 
shown  by  the  fact  that  the  pastor  is  ex- 
cluded from  the  church  and  the  majority 
vote  to  afliliate  with  another  synod  of  the 
same  denomination,  where  no  change  is 
worked  in  the  purposes  of  the  association, 
and,  by  its  constitution,  the  majority  are 
entitled  to  rule.  Duessel  v.  Proch,  3:  854, 
62  Atl.  152,  78  Conn.  343. 

6.  Real  property  purchased  by  and 
deeded  to  a  church,  without  any  expressed 
trust  or  limitation  upon  its  title,  will  pass 
to  a  consolidated  body  into  which  the  su- 
preme judicial  tribunal  of  the  church,  in 
the  proper  exercise  of  its  authority,  merges 
the  society.  Brown  v.  Clark,  24:  670,  116 
S.  W.  360,  102  Tex.  323. 

Right  to  acquire  property. 
Restriction  on  amount  of  devise  or  bequest 
to,  see  Wills,  III.  d. 

7.  The  common  ownership  and  manage- 
ment of  pioperty  by  a  religious  corporation, 
in  accordance  with  the  religious  belief  of  the 
members,  does  not  render  it  subject  to  dis- 
solution, under  a  statute  permitting  such 
corporations  to  own  property  for  purposes 
appropriate  to  their  creation,  and  forbid- 
ding its  distribution,  by  dividend  or  other- 
wise, prior  to  dissolution,  although  the  prop- 
erty consists  of  farms,  manufacturing  and 
business  enterprises,  and  the  income  of  it 
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is  used  for  the  support  of  the  membership 
and  the  improvement  of  the  property.  State 
V.  Amana  Society,  8:  909,  109  N.  W.  894, 
132  Iowa,  304. 


b.  Church   identity. 


(See  same  heading  in  Digest  L.R.A.  1-70.) 

c.  Rights  of  majoritxj  and  minority, 

(See  also   same  heading   in   Digest   L.R.A. 
1-10.) 

See  also  supra,  6;  infra,  11,  17. 

8.  The  assent  of  each  member  of  ft 
religious  society  is  not  necessary  to  render 
valid  any  particular  act,  by  a  provision  of 
the  constitution  that  its  affairs  shall  be 
managed  bv  the  whole  congregation.  Dues- 
sel v.  Proch,  3:  854,  62  Atl.  152,  78  Conn. 
343. 

9.  If  a  majority  of  the  trustees  of  a 
religious  corporation  unite  in  diverting  the 
temporalities  of  the  corporation  from  the 
purposes  to  which  they  were  devoted  by 
its  founders,  a  minority  may  maintain  an 
action  in  the  corporate  name  to  enjoin  such 
diversion.  Parish  of  the  Immaculate  Con- 
ception V.  Murphy,  35:  926,  131  N.  W.  946, 
89  Neb.  524. 

IV.  Pastors. 

(See  also   same  heading   in   Digest  L.R.A. 
1-10.) 

Excommunication  of  priests,  see  infra,  12. 
Review    by    courts    of    excommunication    of 

priests,  see  Courts,  193. 
Free  transportation  or  special  rates  to,  see 

Carriers,  1060,  1064. 
Reinstatement    of    pastor     in    equity,     see 

Equity,   16. 
Privileged    communications    to    pastor,    see 

Evidence,  1281. 
Slander  of,  see  Libel  and  Slander,  54. 
See  also  supra,  5. 

Salary. 

10.  One  called  to  supply  for  a  term  the 
pulpit  of  a  church  in  a  denomination  whose 
pastors  are  ordinarily  appointed  by  a  bish- 
op, and  whose  salary  is  based  upon  the 
amount  of  voluntary  subscriptions  which 
can  be  collected  as  estimated  by  the  official 
board,  cannot  maintain  an  action  against 
the  society  for  the  amount  of  soibscriptiona 
which  prove  to  be  uncollectable.  Baldwin 
v.  First  M.  E.  Church,  52:  171,  140  Pac. 
673,  79  Wash,  578.  (Annotated) 

V.  Officers;    meetings. 

(See   also   same  heading  in  Digest  L.R.A. 

1-10.) 

Right  of  trustees  of,  to  hold  adversely,  see 
Adverse  Possession,  91. 
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Appeal  in  action  to  determine  which  of  two 
sets  of  trustees  shall  administer  sec- 
tarian school,  see  Appeal  and  Ebbob, 
27. 

Agreement  of  trustees  of  charitable  corpora- 
tion that  property  may  be  subjected 
to  mechanics'  lien,  see  Cobpobations, 
70. 

Duty  of  persons  dealing  with  trustees  to 
take  notice  of  their  powers,  see  Cob- 
pobations, 69. 

Power  of  court  to  order  new  election  for 
trustees,  see  Coubts,  181. 

Liability  of  trustees  of  church  for  injury 
on  sidewalk,  see  Highways,  308. 

Appointment  of  successors  to  trustees,  see 
Tbusts,  70-72. 

See  also  supra,  9;  infra,  17,  18. 


11.  Trustees  of  a  school  maintained  by 
a  voluntary  religious  association,  appoint- 
ed by  a  minority  at  a  meeting  regularly 
called  in  accordance  with  the  constitution 
of  the  association,  are  entitled  to  act  as 
agaihst  those  appointed  by  a  special  meet- 
ing of  the  majority,  for  which  there  is  no 
provision  in  the  constitution.  State  ex  rel. 
Kerr  v.  Hicks,  33:  529,  70  S.  E.  468,  154 
N.  C.  265. 

12.  The  trustees  of  a  Roman  Catholic 
Church  have  no  authority  by  virtue  of  their 
office  to  permit  an  excommunicated  priest 
to  occupy  the  corporation's  church  edifice, 
which  was  consecrated  by  its  founders  to 
religious  worship  according  to  the  canons 
and  discipline  and  faith  of  that  church,  or 
to  exercise  the  faculties  of  a  priest  therein 
Parish  of  the  Immaculate  Conception  v. 
Murphy,  35:  926,  131  N.  W.  946,  89  Neb. 
524. 

Meetings. 

13.  The  presence  of  a  majority  of  tlie 
regularly  constituted  board  of  governing 
trustees  of  a  religious  organization,  and 
their  participation  in  the  proceedings  of  a 
meeting  which  authorizes  the  bringing  of  a 
civil  suit,  is  sufficient  to  authorize  the 
bringing  thereof,  although  all  of  the  mem- 
bers of  the  board  were  not  notified  of  the 
meeting  and  some  did  not  participate  there- 
in. St.  Vincent's  Parish  v.  Murphy,  35: 
919,  120  N.  W.  187,  83  Neb.  630. 

14.  A  voluntary  religious  association 
consisting  of  an  annual  meeting  of  dele- 
gates from  constituted  churches,  whose  con- 
stitution provides  only  for  a  yearly  meet- 
ing, the  place  of  which  shall  be  designated 
at  the  prior  meeting,  has  no  authority  to 
call  special  meetings  or  change  the  place 
of  the  annual  meeting  after  it  has  been 
fixed  and  the  regular  annual  meeting  ad- 
journed, and  an  attempt  to  do  so  by  the 
majority  members  will  be  ineffectual  as 
against  the  acts  of  the  minority  assem- 
bling at  the  regular  time  and  place  fixed. 
State  ex  rel.  Kerr  v.  Hicks,  33:  529,  70  S. 
E.  468,   154  N.  C.  265. 
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VI.  Metnbership. 
a.  In  general. 

Communistic  life  by  members  of,  see  Com- 
munism. 

Limitations  as  defense  to  suit  to  enforce 
society's  equitable  owncrsliip  in  gains 
and  acquisitions  of  member,  see  Limi- 
tation OF  Actions,  160. 

Member  as  trustee  for  order,  see  Tbusts, 
42. 

15.  A  special  permission  granted  by  the 
abbot  of  a  monastic  brotherhood  to  enable 
a  member  to  retain  and  use  for  charitable 
purposes  the  proceeds  of  his  literary  labors 
did  not,  and  could  not,  release  him  from 
the  agreement  expressed  in  the  constitution 
of  the  brotherhood,  that  the  gains  and  ac- 
quisitions of  members  shall  belong  to  the 
order,  although  its  rules  recognize  the  right 
of  a  member  to  keep  whatever  the  abbot 
permits  him  to  have.  Order  of  St.  Benedict 
V.  Steinhauser,  52:  459,  34  Sup.  Ct.  Rep. 
932,  234  U.  S.  640,  58  L.  ed.   1512. 

6.  Termination;    expulsion    or    excom- 
munication, 

(See  also  Religious  Societies,  VI.  in  Digest 
L.R.A.  1-10.) 

Review  by  courts  of  expulsion  of  member, 

see  Courts,  192,  193. 
Mandamus  to  reinstate  expelled  member,  see 

Mandamus,  32. 
See  also  supra,  12. 

16.  Membership  in  a  monastic  brother- 
hood is  not  terminated  by  absence  from  the 
abbey  while  engaged  in  pastoral  work, 
where  such  absence  was  with  the  consent 
of  the  abbot,  and  the  absent  member  was 
subject  to  recall  at  any  time.  Order  of  St. 
Benedict  v.  Steinhauser,  52:  459,  34  Sup. 
Ct.  Rep.  932,  234  U.  S.  640,  58  L.  ed.  1512. 

VII.  Contracts. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

17.  The  trustees  and  majority  mem- 
bers of  a  religious  corporation  wlio  in  good 
faith  have  attempted  to  make  a  use  of  the 
property  which  the  minority  allege  to  be 
a  diversion  from  the  trust  for  which  it  was 
acquired  may  bind  the  corporation  for  coun- 
sel fees  in  defending  their  position  against 
the  attack  of  the  minority,  although  the 
minority  are  successful  and  the  contem- 
plated diversion  is  enjoined.  Kanneberg 
V.  Evangelical  Creed  Congregation,  39: 
138,  lai  N.  W.  353,  146  Wis.  610. 

18.  Confirmation  in  the  grantee  of  title 
to  property  conveyed  by  the  trustees  of  a 
religious  society,  which  conveyance  was 
made  in  consideration  of  the  execution  of 
mortgages  for  the  full  value,  and  is  claimed 
to  have  been  in  trust,  is  effected  by  the 
acceptance  at  the   expiration  of  the  mort- 
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gage  of  a  partial  payment  thereon,  and  the 
extension  of  the  time  for  paying  the  balance, 
with  promise  to  malie  payments  in  instal- 
ments. Lafavette  Street  Church  Soc.  v. 
Norton,  39:  906,  95  N.  E.  819,  202  N.  Y. 
379. 

VIJI.  Delegation  of  power. 

(See  same  heading  in  Digest  L.R.A.  1-70. J 
IX.  Power    of   ecclesiastical    tribunals. 

(See  also  same  heading  in  Digest  L.R.A: 

1-70.) 

Conclusiveness  of  decisions  of  tribunals,  see 

Courts,  I.  d,  2. 
Review     by     courts     of     consolidation     of 

religious  bodies,   see  Courts,  185-190. 

19.  The  power  to  consolidate  the  Cum- 
berland Church  with  another  ecclesiastical 
body  resided  in  its  General  Assembly  and 
presbytery,  and  not  in  the  individual  mem- 
bership of  the  church.  Ramsey  v.  Hicks, 
30:  665,  91  N.  E.  344,  92  N.  E.  1G4,  174  Ind. 
428. 

20.  The  provision  of  the  constitution  of 
the  Cumberland  Church,  prescribing  the  ju- 
risdiction of  the  session,  presbytery,  synod, 
and  General  Assembly,  wiiich  declares  that 
the  jurisdiction  of^  those  courts  is  limited 
by  the  express  provisions  of  the  constitu- 
tion, limits  such  jurisdiction  as  between 
themselves,  and  does  not  circumscribe  the 
sovereign  power  of  the  church  itself,  or  of 
the  body  in  which  the  supreme  power  is 
vested.  Ramsey  v.  Hicks,  30:  665,  91  N.  E. 
344,  92  N.  E.  164,  174  Ind.  428. 

21.  A  supreme  church  of  judicatory  hav- 
ing authority  to  consolidate  tlie  church  with 
another  ecclesiastical  body  luis  power  to 
decide  upon  the  proper  mode  of  procedure, 
and  determine  conclusively  tne  regularity 
and  validity  of  the  proceedings.  Ramsey  v. 
Hicks,  30:  665,  91  N.  E.  344,  92  N.  E.  164, 
174  Ind.  428. 

22.  The  express  assent  of  the  presbytery 
of  the  Cumberland  Church  to  the  union 
with  the  Presbyterian  Church  proposed  by 
its  General  Assembly  implied  some  modifi- 
cation of  names,  and  empowered  the  Gen- 
eral Assembly  to  adopt  any  name  deemed 
by  it  most  appropriate  for  the  consolidated 
church.  Ramsey  v.  Hicks,  30:  665,  91  N.  E. 
344,  92  N.  E.  164,  174  Ind.  428. 

23.  A  conveyance  for  a  consideration  to 
the  trustees  of  the  congregation  of  a  speci- 
fied religious  denomination  does  not  create 
a  trust  in  the  property  in  favor  of  members 
of  the  congregation,  which  will  prevent 
the  proper  authorities  of  such  denomination 
from  uniting  with  another  ecclesiastical 
body,  and  conferring  upon  it  a  good  title 
to  the  property.  Ramsey  v.  Hicks,  30:  665, 
91  N.  E.  344,  92  N.  E.  164,  174  Ind.  428. 

24.  The  General  Assembly  of  the  Cum- 
berland Presbyterian  Church,  which,  by  the 
constitution  of  that  organization,  has  ex- 
ecutive, legislative,  and  judicial  authority 
regarding  all  controversies  respecting  tenets 
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and  doctrines,  and  has  power  to  receive 
under  its  jurisdiction  other  ecclesiastical 
bodies  of  the  same  faith,  and  is  directed  to 
take  measures  to  promote  and  enlarge  the 
church,  has  authority  under  such  provisions 
to  determine  whether  the  teachings  and 
doctrines  and  form  of  government  of  an- 
other organization  are  in  accord  with  it, 
and,  if  found  so,  to  unite  with  such  organ- 
ization upon  such  terms  and  under  such 
name  as  the  judgment  of  the  General  As- 
sembly shall  dictate.  Mack  v.  Kime,  24: 
675,  58  S.  E.  184,  129  Ga.  1. 

25.  Express  authority  given  to  the  high- 
est judicial  tribunal  of  a  church  to  pass  all 
necessary  laws,  rules,  and  regulations  for  the 
whole  church,  and  to  alter  the  articles  of 
faith,  implies  power  to  consent  to  a  union 
with  another  church;  and  failure  expressly 
to  confer  such  power  will  not  bring  it  with- 
in the  operation  of  a  constitutional  provi- 
sion that  the  jurisdiction  of  such  court  is 
limited  by  the  express  provisions  of  the 
constitution.  Brown  v.  Clark,  24:  670,  116 
S.  W.  360,  102  Tex.  323. 

26.  That  the  confessions  of  faith  of  two 
churches  are  antagonistic  will  not  prevent 
the  church  assembly  of  one  from  consenting 
to  a  union  with  the  other,  if  the  constitu- 
tion of  the  church  gives  it  authority  to 
change  the  confession  of  faith  of  the  church. 
Brown  v.  Clark,  24:  670,  116  S.  W.  360,  102 
Tex.  323. 


RELIGIOUS    TEACHING. 

In  schools,  see  Schools,  64,  65. 


RELOCATION. 

Of  mining  claim,  see  Mines,  19,  20,  21. 
«-•-» 

REMAINDER. 

Cutting  oflf  contingent  remainder,  see  Con- 
stitutional Law,  60,  61. 

Vested  right  in,  see  Constitutional  Law, 
61. 

Effect  upon  remainder  of  forfeiture  of  life 
estate  for  breach  of  condition  subse- 
quent, see  Covenants  and  Conditions, 
88. 

In  real  estate,  generally,  see  Deeds,  II.  e, 
4;  Wills,  III.  g,  5,  9. 

Setting  aside  sale  of,  because  of  fraud,  see 
Fraud  and  Deceit,  24. 

Levy  on  vested  remainder,  see  Levy  and 
Seizure,  11. 

In  general,  see  Life  Tenants. 

Cutting  off  contingent  remainder  by  merger 
of  life  estate  in  fee,  see  Life  Tenants, 
1. 

Violation  of  rule  against  suspension  of 
alienation  by,  see  Perpetuities,  II. 

Under  will,  see  Wills,  III.  g,  5,  9,  b. 
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Devise  of  contingent  remainder,  see  Wills, 

130,  199,  200. 
Acceleration  of,  see  Wnxs,  346. 
See  also  Remaindermen. 


REMAINDERMEN. 

Adverse  possession  against,  see  Adverse 
Possession,  I.  g. 

Jurisdiction  of  equity  to  protect,  see 
Equity,  5. 

Estoppel  of,  see  Estoppel,  148,  263. 

Claim  of  homestead  in  remainder  estate,  see 
Homestead,  17. 

Mortgage  on  estate  of  infant  remainder- 
man, see  Infants,  104,  105. 

Injunction  to  protect  rights  of  contingent 
remainderman,  see  Injunction,  199. 

Conclusiveness  of  judgment  confirming  sale 
to,  see  Judgment,  164. 

Binding  effect  on,  of  judgment  entered 
against  certain  person's  "heirs"  in  prp- 
ceeding  to  enforce  lien  for  paving,  see 
Judgment,  244. 

Liability  of,  for  injuries  to  property  of  ten- 
ant, see  Landlord  and  Tenant,   172. 

Owner  of  fee  as  trustee  in  favor  of,  see 
Limitation  of  Actions,  157,  158. 

Running  of  limitations  against,  see  Limi- 
tation OF  Actions,  157,  158,  186-188, 
209. 

Right  of  contingent  remaindermen  to  enjoin 
waste  by  life  tenant,  see  Parties,  11. 

Right  of  one  to  compel  partition  during 
existence  of  life  estate,  see  Partition, 
2. 

Liability  of  testamentary  trustee  to  re- 
mainderman for  waste  by  life  tenant, 
see  Trusts,  115. 

See  also  Life  Tenants;  Remainders. 


^•» 


REMANDING. 

See  Appeal  and  Error,  VIIL  c 
♦  • » 
REMARRIAGE. 

Of  divorced  parties,  see  Divorce  and  Sep- 
aration, 162. 

Effect  of,  on  widow's  dower  right,  see 
Dower,  24,  25. 

Condition  in  will  against,  see  Wills,  274- 
276,  280. 


REMEDIES. 


In  case  of  illegal  contract,  see  Contracts, 

III.  g. 
For  enforcing  liability  of  stockholder,  see 

Corporations,  V.  f,  4. 
Election  of,  see  Election  of  Remedies. 
Of    owner    in    eminent    domain    case,    see 

Eminent  Domain,  III. 
Effect,   on  equitable   jurisdiction,   of   other 

remedy,  see  Equity,  1.  b. 
In  case  of  false  representations,  see  Fraud 

and  Deceit,  Vlll. 
In     case     of     fraudulent     conveyance,     see 

Fraudulent  Conveyances,  VII. 
Of  insured,  see  Insurance,  VI. 
For  nuisance,  see  Nuisances,  II. 
Of  parties  to  sale,  see  Saj^e,  III, 
For  trespass,  see  Trespass,  I.  c. 
For  usury,  see  Usury,  II. 
For  breach  of  duty  as  to  water  supply,  nee 

Waters,  III.  b,  2,  c. 


REMEDY  AT  LAVT. 

Effect  of,  on  equity  jurisdiction,  see  Equity, 
I.  b. 

Burden  of  showing  inadequacy  of,  see  Evi- 
dence, 653. 


REMISSION. 

Of  tax,  see  Taxes,  III.  j. 

♦  •» 


REMITTITUR. 


Curing  prejudicial  error  in  instructions  by, 

see  Apx'Eal  and  Error,  816. 
On  appeal,  -see  Appeal  and  Error,  1587- 

1592. 
On  motion  for  new  trial,  see  New  Trial, 

V.  e. 
By  trial  court,  see  Trial,  V.  e. 


REMONSTRANCE. 

Right  to  withdraw  names  from,  see  Drains 

AND  Sewers,  7. 
Against    public    improvement,    see    Public 

Improvements,  13,  14. 


REMOTE  GRANTEES. 

Right   of,    to    enforce    covenant,    see    Cove- 
nants AND  Conditions,  100-103. 


Proper  remedy  for  reviewing  judgment  or 

decision,  see  Appeal  and  Error,  I.  d. 
Conflict   of   laws   as   to,   see   Conflict   of 

Laws,  II. 
Due  process  as  to,  see  Constitutional  Law,  REMOTENESS. 

11.  b,  7. 
Impairing  obligation  of  contract  aa  to,  see  j  Of  devise  or  bequest,  see  Perpetuities,  21- 

Constitutional  Law.  II.  g,  2.  24. 
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REMOVAL. 

Of  officers,  see  Officers,  I.  e,  3;  Peohibi- 

TION,  4. 
Of  teacher,  see  Schools,  II.  c. 
Of  trustees,  see  Tbusts,  75,  76. 


REMOVAI,  OF  CAUSES. 

I.  Right  of,  1-18. 

a.  In  general,   1,  2. 

b.  On  ground  of  citizenship,   3— 

IS. 

c.  For   prejudice   or   local   influ- 

ence. 
II.  Procedure,   19—35. 

a.  In  general,    19—33. 

ft.  Time  for  removal,  34,  85. 

Objecting  for  first  time  on  appeal  to  juris- 
diction of  Federal  court,  see  Appeal 
AND  Error,  708,  709. 

Retroactive  effect  of  statute  as  to,  see  Con- 
stitutional Law,  43. 

Transfer  of  cause  between  different  state 
or  territorial  courts,  see  Courts,  II.  c. 

Transfers  between  Federal  districts  or 
courts,  see  Courts,  III.  j. 

Right  to  dismiss  case  so  as  to  prevent  re- 
moval, see  Dismissal  ob  Discontinu- 
ance, 5. 

Effect  of  foreign  insurance  company's  re- 
fusal to  perform  agreement  as  to,  see 
Insurance,  13. 

Review  of  decision  of  court  as  to,  see  Man- 
damus, 21. 

Change  of  venue,  see  Venue,  II, 

I.   Right  of. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Validity  of  statute  forbidding  removal  of 
cause,  see  Constitutional  Law,  548. 

1.  A  writ  of  mandamus  is  not  a  suit  of 
a  civil  nature,  at  common  law  or  in  equity, 
which  can  be  removed  from  a  state  to  a 
Federal  court.  Western  U.  Teleg.  Co.  v. 
State  ex  rel.  Hammond  Elevator  Co.  3:  153, 
76  N.  E.  100,  165  Ind.  492. 

Suit  arising  under  laurs  of  United 
States. 

2.  An  action  by  an  employee  against  a 
railroad  company  for  personal  injuries,  in 
which  the  Federal  statute  requiring  the  use 
of  automatic  couplers  is  relied  upon  to  de- 
feat the  defense  of  assumption  of  risk,  is 
within  the  original  jurisdiction  of  the  cir- 
cuit court  of  the  United  States,  although 
the  petition  states  a  good  cause  of  action 
independently  of  the  statute,  and  the  ac- 
tion, if  brought  in  a  state  court,  may  be 
removed  to  the  Federal  court  under  the  act 
of  Congress  providing  that  any  suit  of  a 
civil  nature  arising  under  the  laws  of  the 
United  States,  of  which  the  circuit  courts  of 
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the  United  States  are  given  original  juris- 
diction, which  shall  be  brought  in  the  state 
court,  may  be  removed  to  the  Federal  court. 
Nichols  v.  Chesapeake  &  O.  R.  Co.  17:  861, 
105  S.  W.  481,  127  Ky.  310.      (Annotated) 

ft.  On  ground  of  citizenship. 

(See  also   same  heading  in  Digest  L.R.A. 
1-70.) 

Objecting  to  jurisdiction  for  first  time  on 

appeal,  see  Appeal  and  Error,  708. 
Validity   of   statute   forbidding   removal   of 

cause,  see  Constitutional  Law,  548. 
Injunction   against   further    prosecution    in 

state   court   of  action   which   has   been 

removed,  see  Courts,  287. 
See  also  infra,  19,  23,  26,  28. 

3.  The  provision  in  the  Federal  em- 
ployers' liability  act  forbidding  the  removal 
of  causes  from  the  state  to  the  Federal 
courts  prevents  removal  in  such  cases  on 
the  ground  of  diversity  of  citizenship.  Teel 
V.  Chesapeake  &  0.  R.  Co.  47:  21,  204  Fed. 
918,   123   C.  C.   A.  240. 

4.  An  action  for  personal  injuries 
brought  in  a  state  court  outside  the  terri- 
torial jurisdiction  of  the  Federal  court  of 
the  district  of  either  plaintiff's  or  de- 
fendant's residence  cannot  be  removed  to 
the  Federal  court  under  the  statute  which 
requires  actions  founded  on  diversity  of 
citizenship  to  be  brought  only  in  the  dis- 
trict of  the  residence  of  either  plaintiff  or 
defendant.  St.  Louis  &  S.  F.  R.  Co.  v. 
Kitchen,  50:  828,  136  S.  W.  970,  98  Ark. 
507.  (Annotated) 

5.  Plaintiff's  anonuncement  of  readi- 
ness to  proceed  to  trial  of  an  action  for 
tort  when  one  of  two  codefendants  is  not 
subject  to  the  jurisdiction  of  the  court, 
so  as  to  be  put  upon  his  defense,  entitles 
the  other  defendant,  who  is  a  nonresident, 
to  remove  the  cause  to  the  Federal  court 
for  trial,  although  the  absent  defendant 
is  a  citizen  of  the  same  state  with  plaintiff. 
Golden  v.  Northern  P.  R.  Co.  34:  1154,  104 
Pac.  549,  39  Mont.  435. 

6.  A  nonresident  joined  as  defendant  in 
an  action  to  recover  damages  for  negligence 
cannot  secure  a  removal  of  the  case  to  a 
Federal  court  by  putting  in  issue  the  fact 
of  negligence  on  the  part  of  his  codefend- 
ant.  Illinois  C.  R.  Co.  v.  Coley,  i:  370,  89 
S.  W.  234,  121  Ky.  385.  (Annotated) 

7.  An  action  against  a  resident  em- 
ployee of  a  foreign  railroad  company  and 
the  company  jointly  is  not  removable  by 
the  latter  to  the  Federal  court,  although  a 
joint  suit  cannot  be  maintained  in  that 
court.  Illinois  C.  R.  Co.  v.  Houchins,  i :  375, 
89  S.  W.  530,  121  Ky.  526.  (Annotated) 

8.  In  the  absence  of  a  separable  contro- 
versy, one  of  several  defendants  cannot  re- 
move a  case  to  the  Federal  court  without 
the  other  defendants  joining  in  the  applica- 
tion, although  plaintiffs  and  defendants  are^ 
citizens  of  different  states.  Miller  v.  Clif- 
ford,  5:49,    133   Fed.   880,   67   C.   C.   A.    52. 
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9.  An  action  for  negligent  injuries 
against  a  foreign  and  a  local  railroad  com- 
pany and  a  local  employee,  cannot  be  re- 
moved by  the  foreign  corporation  from  the 
state  to  the  Federal  court  on  the  allegation 
that  the  local  company  and  employee  were 
not  liable  for  the  injury,  if  the  local  com- 
pany has  leased  its  road  to  the  foreign  one 
so  that  it  may  be  liable  for  the  negligent 
acts  of  the  latter  in  the  operation  of  the 
road,  and  the  accident  may  have  been  due  to 
the  negligence  of  the  individual  defendant, 
dinger  v.  Chesapeake  &  0.  R.  Co.  15:  998, 
109  S.  W.  315,  128  Ky.  736. 

10.  A  bare  inference  that  a  claim  was 
assigned  to  prevent  a  removal  of  the  ac- 
tion thereon  from  a  state  to  a  Federal  court 
will  not  defeat  the  action  in  the  state  court, 
if  a  substantial  consideration  for  the  as- 
signment is  shown.  Wells  v.  Western  U. 
Teleg.  Co,  24:  1045,  123  N.  W.  371,  144  Iowa, 
605. 

11.  The  institution  of  a  fictitious  action 
in  a  court  of  the  state  of  which  the  plaintiff 
is  a  citizen,  for  the  purpose  of  bringing 
two  defendants  of  diverse  citizenship,  one 
being  a  nonresident,  into  such  court,  to  en- 
able the  resident  defendant  to  litigate  a 
cause  of  action  against  the  nonresident  de- 
fendant in  that  court,  and  to  prevent  the 
nonresident  defendant  from  removing  such 
cause  into  the  Federal  court,  is  a  fraud  upon 
the  jurisdiction  of  the  Federal  court  and  up- 
on the  nonresident  defendant,  and,  upon  a 
seasonable  application  by  the  nonresident  de- 
fendant, the  sham  plaintiff  should  be  dis- 
regarded, and  the  real  controversy  removed 
to  the  Federal  court.  Boatmen's  Bank  v. 
Fritzlen,  2a:  1235,  89  Pac.  915,  75  Kan.  479. 

(Annotated) 

12.  In  considering  a  petition  for  removal 
of  a  cause  from  a  state  to  a  Federal  court 
upon  the  ground  of  diverse  citizenship,  the 
state  court  should  disregard  an  improper 
or  sham  party  who  has  injected  a  fictitious 
cause  of  action  into  the  case,  and  has  power 
to  arrange  the  actual  parties  in  interest  on 
opposite  sides  of  the  real  controversy  ac- 
cording to  their  respective  interests,  and  if 
there  then  appears  to  be  a  controversy  be- 
tween citizens  of  different  states,  involving 
the  requisite  amount,  the  cause  may  be  re- 
moved. Boatmen's  Bank  v.  Fritzlen,  22: 
1235,  89  Pac.  915,  75  Kan.  479. 

13.  If  a  resident  of  the  state  is  joined 
as  defendant  in  an  action,  to  prevent  its 
removal  to  a  Federal  court,  the  court 
should,  as  soon  as  it  discovers  that  fact, 
dismiss  the  action  as  to  him,  with  costs, 
and  remove  the  case  to  the  Federal  court. 
Illinois  C.  R.  Co.  v.  Coley,  i :  370,  89  S. 
W.  234,  121  Ky.  385. 

14.  An  averment  based  on  belief,  in  a  pe- 
tition for  a  removal  of  cause,  that  the  join- 
der of  residents  as  parties  was  not  in  good 
faith,  is  not  binding  on  the  state  court 
when  opposed  to  the  facts  stated  in  the 
complaint  showing  a  joint  cause  of  action. 
Blackwell's  Durham  Tobacco  Co.  v.  Ameri- 
can Tobacco  Co.  9:  270,  57  S.  E.  5,  144  N. 
C.  352. 
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See  also  infra,  20. 

15.  A  motion  of  a  nonresident  defendant 
corporation  to  remove  a  cause  to  the  Fed- 
eral court  will  not  be  denied  where  the  trial 
has  demonstrated  tliat  the  allegations  of  the 
petition  against  a  resident  defendant  joined 
in  the  action  cannot  be  sustained,  although 
the  original  petition  of  removal  on  the 
ground  of  fraudulent  joinder  of  such  resi- 
dent defendant  had  been  properly  denied 
upon  the  pleadings.  Dudlev  v.  Illinois  C. 
R.  Co.  13:  1186,  96  S.  W.  835,  127  Ky.  221. 
Separable    controversies. 

16.  A  suit  by  several  creditors  of  an  in- 
solvent bank  to  enforce  the  statutory 
double  liability  of  stockholders,  which  prays 
an  accounting  in  favor  of  all  creditors  and 
a  pro  rata  payment  to  them,  with  repay- 
ment to  stockholders  in  case  of  a  surplus, 
does  not  present  a  case  of  separable  con- 
troversy as  to  the  rights  of  a  single  non- 
resident stockholder,  which  the  latter  may 
remove  to  the  Federal  court.  Miller  v. 
Clifford,  5:  49,  133  Fed.  880,  67  C.  C.  A.  62. 

(Annotated) 

17.  That  a  final  judgment  completely  set- 
tling the  questions  involved  can  be  rendered 
in  an  action  without  the  presence  of  a  party 
joined  as  defendant  does  not  entitle  his  co- 
defendant  to  ignore  his  presence  and  remove 
the  case  to  a  Federal  court.  Blackwell's 
Durham  Tobacco  Co.  v.  American  Tobacco 
Co.  9:  270,  57  S.  E.  5,  144  N.  C.  352. 

18.  Servants  of  a  corporation,  who  are 
actively  and  personally  assisting  it  in  carry- 
ing on  its  business  under  a  name  which  vio- 
lates the  charter  rights  of  another  corpora- 
tion, may  be  joined  in  a  suit  to  enjoin  such 
violation  of  rights,  so  as  to  prevent  the  cor- 
poration from  removing  the  case  to  the  Fed- 
eral court  on  the  ground  of  separable  con- 
troversy. Blackwell's  Durham  Tobacco  Co. 
V.  American  Tobacco  Co.  9:  270,  57  S.  E.  5, 
144  N.  C.  352. 

c.  For  prejudice  or  local  influence. 

(See  same  heading  in  Digest  L.R.A.  1-70.J 

II.  Procedure. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.RJL. 
1-70.) 

Estoppel  to  object  that  petition  for  removal 
was  not  filed  in  time,  see  Estoppel, 
197. 

19.  The  state  court  may  determine 
whether  or  not  a  resident  of  the  state  has 
been  joined  in  a  suit  to  prevent  its  removal 
to  a  Federal  court,  and  is  not  bound,  at  the 
instance  of  the  nonresident  defendant,  to 
remove  the  case  to  the  Federal  court  to  per- 
mit it  to  determine  that  question.  Illinois 
C.  R.  Co.  V.  Coley,  i:  370,  89  S.  W.  234,  121 
Ky.  385. 

20.  The  state,  and  not  the  Federal,  court 
should  determine  the  question  of  the  right 
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to  remove  to  the  latter  an  action  begun  in 
the  former,  against  a  nonresident  railroad 
company  and  its  resident  employee  jointly. 
Illinois  C.  R.  Co.  v.  Houchins,  i:  375,  89  S. 
W.  530,  121  Ky.  526. 
Verification    of   petition. 

21.  A   petition   for   removal   of   a   cause 
from  a  state  to  a  Federal  court  need  not  be 
verified.     Donovan   v.   Wells,   Fargo,   &   Co. 
22:  1250,  169  Fed.  363,  94  C.  C.  A.  609. 
Averments  in  petition. 

22.  A  statement  in  a  complaint  to  re- 
cover damages  for  personal  injuries,  that 
plaintiff  is  a  citizen  of  a  certain  county  of 
the  state  which  is  in  a  jurisdictional  dis- 
trict of  the  Federal  court  different  from_ 
that  of  the  county  where  the  suit  is  brought, 
is  not  in  conflict  with  a  statement  in  a 
petition  to  remove  the  cause  to  the  Fed- 
eral court,  that  plaintiff  is  a  resident  of 
the  state,  and  therefore  the  court  may  con- 
sider the  allegation  of  the  complaint  in  de- 
termining the  right  of  removal.  St.  Louis 
&  S.  F.  R.  Co.  V.  Kitchen,  50:  828,  136  S. 
W.  970,  98  Ark.  507. 

23.  No  jurisdictional  fact  is  stated  by  al- 
leging in  a  petition  for  removal  of  a  cause 
from  a  state  to  a  Federal  court  that  certain 
defendants  were  not  necessary  or  proper  par- 
ties to  the  action,  and  were  made  parties 
solely  for  the  fraudulent  purpose  of  prevent- 
ing a  removal  to  the  Federal  court;  and 
that  the  allegations  on  which  the  cause  of 
action  was  founded  were  untrue  and  known 
by  plaintiff  to  be  so.  dinger  v.  Chesapeake 
&  O.  R.  Co.  15:  998,  109  S.  W.  315,  128  Ky. 
736. 

Effect  of  removal  or  filing  petition 
therefor;   subseqiient  proceedings. 

Effect  on  attachment,  of  removal  of  suit  to 
Federal  court,  see  Courts,  277. 

Estoppel  to  assert  that  jurisdiction  of  state 
court  has  not  been  restored,  see  Es- 
toppel, 216. 

Judgment  of  Federal  court  dismissing  suit 
removed  to  it,  as  bar  to  further  prose- 
cution in  state  court,  see  Judgment, 
67. 

Review  by  mandamus  of  Federal  refusal  to 
remand  cause  to  state  court,  see  Man- 
damus, 21. 

24.  The  removal  of  a  suit  from  a  state 
to  a  Federal  court  does  not  confer  upon  the 
latter  such  exclusive  jurisdiction  that,  upon 
its  entering  an  order  of  discontinuance, 
plaintiff"  cannot  institute  a  new  action  upon 
4he  same  cause  in  the  state  court,  laying 
<the  damages  so  low  as  to  prevent  a  second 
removal.  Young  v.  Southern  Bell  Teleph. 
&  Teleg.  Co.  7:  501,  55  S.  E.  765,  75  S.  C. 
326.  (Annotated) 

25.  Averments  of  fraud  and  all  issues 
of  fact  raised  by  petition  to  remove  a  cause 
to  a  Federal  court  are  to  be  tried  in  the 
Federal  court,  as  the  only  question  for  the 
state  court  to  decide  is  whether,  admitting 
the  facts  alleged  in  the  petition  and  disclosed 
by  the  record  to  be  true,  the.  cause  is  a  re- 
movable one  as  a  matter  of  law.  Boatmen's 
.Bank  v.  Fritzlen,  22:  1235,  89  Pac.  915,  75 
Kan.  479. 

Digest  1-52  Z..R.A.(N.S.) 


26.  Upon  the  filing  in  a  state  court  of  a 
petition  by  one  of  two  defendants,  who  re- 
sides in  a  different  state  from  plaintiff,  for 
removal  of  the  cause  to  the  Federal  court, 
showing  that  the  amount  involved  is  suffi- 
cient to  give  that  court  jurisdiction,  and 
stating  that  the  codefendant  was  joined, 
not  for  the  purpose  of  obtaining  a  judg- 
ment against  him,  but  for  the  fraudulent 
purpose  of  preventing  a  removal  of  the 
cause  and  the  docketing  of  the  cause  in  the 
Federal  court,  upon  refusal  of  the  state 
court  to  grant  the  petition,  the  state  court 
loses  jurisdiction,  and  the  question  of  the 
truth  of  the  allegation  must  be  tried  by 
the  Federal  court,  upon  issue  joined  there- 
in; and,  if  no  issue  is  made,  that  coiirt  ac- 
quires jurisdiction  of  the  action.  Donovan 
V.  Wells,  Fargo,  &  Co.  22:  1250,  169  Fed. 
363,  94  C.  C.  A,  609. 

27.  A  state  court  has  jurisdiction  to 
render  a  judgment  for  the  costs  which  ac- 
crued before  the  removal  of  the  cause  to 
the  Federal  court,  even  though  it  should 
eventually  be  established  that  the  petition 
which  was  filed  before  the  accrual  of  a  por- 
tion of  the  costs,  such  as  those  on  appeal 
from  an  order  denying  the  removal,  should 
have  been  granted.  Wisecarver  &  Reynard 
V.  Chicago,  R.  I.  &  P.  R.  Co.  30:  1059,  122 
N.  W.  909,  145  Iowa,  281.  (Annotated) 

28.  The  attempt  to  remove  a  cause  to  a 
Federal  court,  notwithstanding  the  joinder 
therein  of  a  resident  defendant,  on  the 
theory  that  such  joinder  was  fraudulently 
made  to  prevent  removal,  does  not  vest  in 
the  Federal  court  the  right  to  determine 
the  question  of  fraud,  or  deprive  the  state 
court  of  power  to  pass  upon  that  question. 
Ward  V.  Pullman  Co.  25:  343,  114  S.  W.  754, 
131  Ky.  142. 

29.  The  pendency  of  an  action  in  a  Fed- 
eral court,  which  has  been  removed  from 
the  state  court,  will  abate  a  subsequent 
suit  in  the  state  court  between  the  same 
parties  and  for  the  same  cause  of  action, 
although  in  such  subsequent  suit  the  dam- 
ages may  be  reduced  below  $2,000.  Louis- 
ville &  N.  R.  Co.  v.  Newman,  26:  969,  64  S. 
E.  541,  132  Ga.  523.  (Annotated) 

30.  A  state  court  should  not  enter  a 
judgment  for  the  costs  which  accrued  be- 
fore it  in  a  case  which  was  removed  to  a 
Federal  court,  until  a  final  determination  of 
the  cause.  Wisecarver  &  Reynard  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  30:  1059,  122  N.  W. 
909,  145  Iowa,  281. 

31.  The  filing  in  time  of  a  petition  to 
remove  a  cause  from  a  state  to  a  Federal 
court,  which  is  sufficient  on  its  face  to  ef- 
fect a  removal,  does  not  destroy  the  power 
of  the  state  court  to  determine  the  ques- 
tion of  its  own  jurisdiction,  subject  to  re- 
vision by  the  Supreme  Court  of  the  United 
States.  Golden  v.  Northern  P.  R.  Co. 
34:  1154,  104  Pac.  549,  39  Mont.  435. 

32.  A  state  supreme  court  to  which  a 
defendant  has  appealed  from  a  judgment 
rendered  against  him  after  the  trial  court 
refused  to  permit  a  removal  of  the  cause 
to  the  Federal  court  will  not  refuse  to  pro- 
ceed with  the  cause  because,  after  the  ap- 
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peal  was  taken,  the  Federal  court  assumed 
jurisdiction  over  it.  Golden  v.  Northern 
P.  R.  Co.  34:  1 154,  104  Pac.  549,  39  Mont. 
435. 

33.  Where  a  suit  commenced  in  a  state 
court  has  been  removed,  on  the  motion  of 
the  defendant,  to  a  United  States  court 
having  concurrent  jurisdiction  of  the  cause 
of  action,  and  has  by  such  court,  on  the 
application  of  plaintilf,  been  dismissed 
without  prejudice  to  plaintiff's  right  to 
bring  a  new  action,  there  is  no  merger  of 
the  cause  of  action,  and  a  new  suit  may 
be  brought  thereon  within  proper  time  in 
any  court  of  competent  jurisdiction  as 
though  no  previous  suit  had  been  brought. 
Baltimore  &  O.  R.  Co.  v.  Larwill,  34:  1195, 
93  M.  E.  619,  83  Ohio  St.  108. 

(Annotated) 

h.   Time  for  removal. 

34.  A  petition  for  the  removal  of  a  cause 
from  a  state  to  a  Federal  court  is  hied  in 
time  if  it  is  filed  by  defendant  as  soon  as 
the  record  in  the  cause  or  tlie  acts  of  the 
parties  show  it  to  be  a  removable  one. 
Boatmen's  Bank  v.  Fritzlen,  22:  1235,  89 
Pac.  915,  75  Kan.  479. 

35.  Failure  to  present  a  petition  to  re- 
move a  cause  from  a  state  to  a  Federal 
court  when  the  case  proceeded  to  trial  with- 
out subjecting  to  the  jurisdiction  the  de- 
fendant whose  presence  would  prevent  a 
removal,  and  proceeding  with  the  trial  un- 
til plaintiff  is  forced  to  announce  that  he 
does  not  intend  to  bring  in  the  absent  de- 
fendant, is  a  waiver  of  the  right  to  remove 
the  cause.  Golden  v.  Northern  P.  R.  Co. 
34:  1154,  104  Pac.  549,  39  Mont.  435. 


RENDITION. 


Of  fugitive,  see  Extradition. 
Of  judgment,  see  Judgment,  I. 


RENEV7AL. 


Of  note,  see  Bills  and  Notes,  VI.  b;  Es- 
toppel, 236. 

Of  chattel  mortgage,  see  Chattex  Mobt- 
GAGE,    49. 

Of  insurance  policy,  see  Insubance,  117- 
120,  297. 

Of  lease,  see  Landlord  and  Te^iant,  II.  c. 

Covenant  for  renewal  in  lease,  see  Land- 
lord AND  Tenant,  17. 

Effect  of  renewal  of  obligation  to  pay  money, 
see  Pledge  and  Collateral  SECURiry, 
11. 


RENT. 

For  gas  meter,  see  Gas,  16. 

Water  rents,  see  Waters,  III.  b,  3. 

Digest  1-52  X.R.A.(N.S.) 


Right  of  infant  to,  on  disaffirming  sale  of 
property,   see   Infants,    82,    83. 

Insurance  of,  see  Insurance,  913-915. 

In  general,  see  Landlord  and  Tenant. 
III.   d. 

Mechanics'  lien  for  rental  of  machinery 
leased  to  contractor,  see  Mechanics' 
Liens,  29. 

Mortgagee's  right  to,  see  Mortgage,  29,  33. 

Duty  of  purchaser  at  foreclosure  sale  to 
account  for,  where  foreclosure  is  set 
aside,  see  Mortgage,   141. 

Right  to,  of  grantee  under  executory  con- 
tract, see  Veindor  and  Purchaser,  9. 

Recovery  of,  on  rescission  of  contract  by 
vendee,  see  Vendor  and  Purchaser, 
68. 


RENTAI,  VALUE. 


Evidence  to  show,  see  Evidence,  1692. 

♦-•-♦ 

RENUNCIATION. 

Effect  of  renunciation  of  succession  to  estop 
parties  from  contesting  rights  of  one 
claiming  share  in  estate,  see  Estoppel, 
205. 

Of  rights  under  license  to  use  patent,  see 
Patents,  9. 

Of  rights  under  will,  see  Wills,  III.  i. 


REOCCUPANCY. 


Revival  of  insurance  policy  upon,  see  In- 
surance, 414. 


REORG  ANIZ  Al  ION. 

Of  corporations,  see  Corporations,  20. 


REPAIRING    ESTABLISHMENTS. 

Statute  limiting  hours  of  labor  in,  see  Con- 
stitutional Law,  781. 


REPAIRS. 


Duty  of  bailor  or  bailee  as  to,  see  Bah^ 

MENT,   5,   7. 

Recovery  for,  by  purchaser  upon  infant's 
disaffirmance  of  sale  of  real  estate,  see 
Infants,  82. 

Effect  of  making,  on  insurance,  see  Insub- 
ance, 245. 

Option  of  insurer  to  make,  see  Insurance, 
247. 

Covenant  as  to,  see  Landlord  and  Tenant^ 
43,  44. 
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Landlord's  liability  for  injury  by  failure  to 
make,  see  Landlokd  and  Tenant,  150- 
153,   164-1G7. 

Effect  of  landlord's  broach  of  covenant  as 
to,  on  liability  for  rent,  see  Landlord 
AND  Tenant,  189,  190. 

Making  of  repairs  by  landlord  as  evidence 
of  acceptance  of  surrender  of  property, 
see  Evidence,  2281. 

Liability  of  life  tenant  for,  see  Life  Ten- 
ants, III.;  Limitation  of  Actions, 
209. 

Requiring  railroad  company  to  repair  pave- 
ment, see  Municipal  Cobpoeations, 
126. 

Provision  for,  in  public  improvement  con- 
tract, see  Public  Impkovements,  21- 
24. 

Question  vi^hether  improvement  constitutes 
repair  or  reconstruction,  see  Public 
Impkovements,  33. 


REPEAl!.. 

Of  corporate  charter,  see  Constitutional 
Lavp,  361;   Corporations,  43,  47. 

Of  consent  to  use  of  streets  by  railroad  com- 
pany, see  Highways,  92,  93. 

Of  common-law  rule  as  to  liability  of  hus- 
band for  wife's  torts,  see  Husband  and 
Wife,  16-18. 

Of  city  ordinance,  see  Municipal  Cobpoea- 
tions, 49-52. 

Of  statute,  see  Statutes,  III. 


REPETITION. 


Of  libel  or  slander,  see  Libel  and  Slandeb, 

6. 
Of  instructions,  see  Tkial,  808,  826-842. 


REPI.EVIN. 


I.  Right  of  action  and  recovery,   1— 
23. 
a.  In  general,  1—16. 
h.  Property    in    custody    of    law, 

17-20. 
c.  Demand,  21—23. 
II.  Procedure,   24—38. 

a.  In  general,  24—32. 

h.  Questions      raised;      defenses, 

33-35. 
c.  Recovery ;    verdict;    judgment, 
36— 3S. 
III.  Proceedings  for  talcing  and  rede- 
livery, 39— 40. 

Malicious  prosecution  against  one  wrong- 
fully instituting,  see  Malicious  Pros- 
ecution, 13. 

Adequacy  of  remedy  by,  to  prevent  resort 
to  mandamus,   see  Mandamus,   46. 

Obstructing  execution  of  process,  see  Ob- 
structing Justice,  3. 

Digest  1-52  L.R.A.(N.S.) 


Right  of  officer  from  whom  property  levied 
on  has  replevied  to  continue  litigation 
after  expiration  of  term  of  office,  see 
Officers,  81. 

Suit  by  purchaser  upon  implied  warranty 
of  title  where  property  is  taken  from 
him  by  replevin,  see  Sale,  74. 

Set-off  in,  see  Set-Off  and  Counterclaim, 
12,  15,  23. 

Necessity  of  keeping  tender  good  in  replevin 
action,  see  Tendeb,  20,  21,  23. 

I.  Right  of  action  and  recovery. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Of  property  in  charge  of  carrier,  see  Cab- 
biers,  756. 

For  property  sold  conditionally,  see  Elec- 
tion OF  Remedies,  41. 

Loss  by  laches  of  right  to  maintain  replevin 
for  property,  see  Sale,  185. 

1.  The  common-law  rule  that  replevin 
will  not  lie  against  one  not  in  possession  at 
the  time  of  the  commencement  of  the  ac- 
tion does  not  apply  where  property  has  ac- 
tually been  in  defendant's  possession,  and 
has  been  wrongfully  transferred  by  him 
without  plaintiff's  knowledge  before  the 
commencement  of  the  action.  Andrews  v. 
Hoeslech,  i8:  1265,  91  Pac.  772,  47  Wash. 
220.  (Annotated) 

2.  Replevin  will  not  lie  to  recover  prop- 
erty procured  by  defendant  from  a  stranger, 
if  before  commencement  of  the  action  he, 
with  knowledge  of  the  claimant,  restored  it 
to  the  one  from  whom  he  obtained  it.  De 
Lore  V.  Smith,  49:  555,  136  Pac.  13,  67  Or. 
304. 

3.  Where  the  property  has  been  set 
apart  and  identified,  and  title  has  been  vest- 
ed in  the  purchaser,  who  has  paid  part  of 
the  purchase  price;  but,  because  of  fraud 
or  mistake  in  the  measurement,  his  tender 
of  the  balance  due  is  not  sufficient  in 
amount, — the  seller  may  recover  possession 
of  the  property  from  the  purchaser  by  an 
action  in  replevin,  on  the  ground  of  special 
ownership  and  right  of  possession;  but  he 
cannot  maintain  such  action  under  the 
claim  of  absolute  ownership  without  re- 
scinding the  contract  of  sale  and  tendering 
back  the  amount  paid.  Baker  v.  McDonald, 
i:  474,  104  N.  W.  923,  74  Neb.  595. 

(Annotated) 

4.  A  vendor  of  goods  sold  and  deliv- 
ered upon  condition  that  the  title  shall  not 
pass  to  the  vendee  unless  the  price  agreed 
upon  be  paid,  who,  upon  the  vendee's  inabil- 
ity to  pay  for  the  goods,  agrees  to  take  them 
back,  may  maintain  replevin  against  attach- 
ing creditors  of  the  vendee  whose  levy  is 
made  while  the  vendor  is  temporarily  absent 
to  secure  teams  and  wagons  to  remove  his 
goods.  Mclver  v.  Wi!!iamson-Halsell-Fra- 
zier  Co.  13:  696,  92  Pac.  170,  19  Okla. 
454. 

5.  An  action  in  replevin  cannot  be 
maintained    to    recover    possession    of    an 
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interstate  shipment  of  intoxicating  liqiiora, 
by  tlie  consignee,  who  claimed  not  to  be 
the  owner  but  merely  the  distributing 
agent  for  certain  people  whose  names  were 
marked  on  the  various  parcels  and  to  whom 
he  was  to  deliver  same,  where  such  trans- 
action would  constitute  a  violation  of  the 
laws  of  the  state.  Blunk  v.  Waugh,  39: 
1093,  122  Pac.  717,  32  Okla.  616. 

(Annotated) 

6.  A  mortgagee  cannot  maintain  re- 
plevin against  an  administrator  who  has 
taken  possession,  in  his  trust  capacity,  of 
mortgaged  goods  and  chattels  of  which  the 
mortgagor  died  possessed,  to  recover  posses- 
sion thereof,  even  though  the  mortgage  there- 
on had  become  absolute  during  the  lifetime 
of  the  mortgagor  by  reason  of  a  broken  con- 
dition; since,  in  such  case,  the  interest  of 
the  mortgagee  in  the  property  is  transferred 
to  the  fund  arising  from  the  sale  by  the  ad- 
ministrator, and  is  preserved  and  recognized 
by  Ohio  Rev.  Stat.  1908,  §§  6090,  6091,  pre- 
scribing the  order  of  payment  of  debts  and 
providing  for  the  nonimpairment  of  credit- 
or's liens.  Lingler  v.  Wesco,  21:  182,  86  N. 
E.  1004,  79  Ohio  St.  225.  (Annotated) 

7.  One  obtaining  judgment  for  the  re- 
covery of  personal  property  and  damage 
for  its  detention  up  to  verdict  may  main- 
tain a  separate  action  for  its  continued 
detention  pending  an  unsuccessful  appeal, 
if  there  is  a  separate  demand  after  judg- 
ment, since,  although  defendant  had  a  right 
to  appeal,  his  prosecution  of  an  unmeritor- 
ious  one  constitutes  a  new  wrong.  Chesnut 
v.  Sales,  52:  1 199,  141  Pac.  986,  49  Mont. 
318.  (Annotated) 

8.  In  executing  a  writ  of  replevin,  a 
sheriff  is  not  authorized  to  seize  the  prop- 
erty in  the  hands  of  a  stranger  claiming 
to  be  the  owner,  but  not  protected  by  the 
replevin  bond,  and  therefore  defendant  does 
not  relieve  himself  from  liability  by  direct- 
ing the  sheriff  to  the  place  where  the  prop- 
erty may  be  found.  Singer  Sewing  Ma- 
chine Co.  V,  Robertson,  34:  887,  127  N.  W. 
866,  87  Neb.  542. 

Conditions  precedent. 

As  to  necessity  of  demand,  see  infra,  I.  c. 

See  also  supra,   3. 

9.  It  is  not  a  condition  precedent  to 
the  maintenance  by  the  seller  of  an  action 
in  replevin  to  recover  property  sold  under 
a  conditional-sale  contract  that  he  return 
or  tender  to  the  buyer  partial  payments 
made,  or  note  given  for  unpaid  instalments. 
C.  W.  Raymond  Co.  v.  Kahn,  51:  251,  145 
N.  W.  164,  124  Minn.  426.  (Annotated) 
Plaintiff's  title  and  possession. 

See   also  infra,    12. 

10.  A  plaintiff  in  replevin  must  recover 
on  the  strength  of  his  own  title.  Dixson 
v.  Ladd.  46:  206,  142  N.  W.  259,  32  S.  D.  163. 

11.  Title  to  property  sold  and  delivered 
to  one  who  fraudulently  misrepresents  his 
identity  and  executes  his  note  for  the  pur- 
chase price  passes  out  of  the  seller,  so  that 
he  cannot  maintain  detinue  for  the  property 
against  a  purchaser  from  the  vendee.  Hick- 
Digest  1-52  L.B.A.(N.S.) 


ey   V.   McDonald  Bros.    13:  413,   44   So.   201, 
151  Ala.  497.  (Annotated) 

For  Mrhat. 
See  also  infra,  20. 

12.  In  order  to  maintain  an  action  of 
detinue,  the  plaintiff  must  have  property 
in  the  thing  sought  to  be  recovered,  have 
had  possession  of  it  at  some  time  prior 
to  the  institution  of  the  action,  and  have 
the  right  to  its  immediate  possession ;  and 
the  property  must  be  of  some  value  and  cap- 
able of  identification.  Hefner  v.  Fidler,  3: 
138,  52  S.  E.  513,  58  W.  Va.  159. 

13.  The  action  of  detinue  will  lie  to  re- 
cover a  promissory  note.  Hefner  v.  Fidler, 
3:  138,  52  S.  E.  513,  58  VV.  Va.  159. 

(Annotated) 

14.  One  who  purchases  property,  and 
gives  his  notes  for  the  purchase  price  there- 
of, cannot  maintain  detinue  to  recover  such 
notes,  upon  tlie  discovery  of  such  fraud  as 
would  entitle  him  to  a  rescission  of  the 
contract.  Hefner  v.  Fidler,  3:  138,  52  S. 
E.  513,  58  W.  Va.  159. 

15.  Replevin  will  not  lie  to  recover  pos- 
session of  a  title  deed  where  the  real  con- 
troversy is  as  to  whether  or  not  there  had 
been  such  a  delivery  of  it  as  to  pass  title 
to  the  property.  Campbell  v.  Brooks,  20: 
507,  47  So.  545,  93  Miss.  853.       (Annotated) 

16.  Replevin  will  not  lie  to  recover  an 
undivided  interest  in  a  crop  of  corn  which 
is  on  the  stalk  in  a  large  field  of  unequal 
yield  in  spots,  and  which  is  being  devoured 
by  cattle.  McDonald  v.  Bailey,  37:  267,  107 
Pac.  523,  25  Okla.  849. 

ft.  Property  in  custody  of  law. 

(See  also  same  heading  in  Digest  L.R.A.. 
1-10.) 

Effect  of  bankruptcy  on  right  to  replevy 
property  attached  before  filing  of  peti- 
tion in  bankruptcy,  see  Bankruptcy, 
55. 

Replevy  of  intoxicating  liquors  seized  under 
execution,  see  Evidence,  495. 

17.  That  one's  property  has  been  at- 
tached as  that  of  a  stranger  does  not  en- 
title him  to  maintain  replevin  to  recover 
its  possession.  Baltimore,  C.  &  A.  R.  Co. 
V.  H.  Klaff  &  Co.  5:  495,  63  Atl.  360,  103 
Md.  357.  (Annotated) 

18.  Claim  and  delivery  does  not  lie  to  re- 
cover possession  of  property  which  has  been 
taken  from  plaintiff  in  a  similar  action 
against  him.  Kierbow  v.  Young,  8:  216,  107 
N.  W.  371,  20  S.  D.  414.  (Annotated) 

19.  Claim  and  delivery  will  not  lie 
against  an  officer  to  recover  property  which, 
at  the  time  of  the  commencement  of  the  ac- 
tion, he  had  turned  over  to  another.  Kier- 
bow v.  Young,  8:  ai6,  107  N.  W.  371,  20 
S.  D.  414. 

Property  used  for  gambling. 
See  also  Gaming,  21. 

20.  Replevin  will  not  lie  to  recover  gam- 
bling devices  known  as  "slot  machines,"  and 
which  are  incapal)le  of  use  for  any  purpose 
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except  in  violation  of  the  anti -gambling 
law.  Mullen  v.  Mosely,  12:  394,  90  Pac.  98d, 
13  Idaho,  457. 

c.  Demand. 

(See   also   same   heading   in   Digest   L.R.A. 

1-10.) 

See  also  Pleading,  445. 

21.  An  action  of  replevin  cannot  be  dis- 
missed because  no  demand  was  made  by 
the  plaintiff  for  the  delivery  of  the  prop- 
erty, where  the  answer  of  the  defendant  de- 
mands the  return  of  the  property  to  him. 
C.  W.  Raymond  Co.  v.  Kalm,  51:  251,  145 
N.  W.   164,   124  Minn.  426. 

22.  Demand  for  possession  is  not  nec- 
essary before  bringing  replevin  against  one 
who  has  bought  personal  property  with  no- 
tice of  a  defect  in  the  title.  Log  Owners' 
Booming  Co.  v.  Hubbell,  4:  573,  97  N.  W. 
157,  135  Mich.  65. 

23.  No  demand  is  necessary  to  sustain 
an  action  of  replevin  in  the  detinet  for  prop- 
erty to  which  the  defendant  claims  absolute 
title.  Wimbrow  v.  Morris,  47:  882,  84  Atl. 
238,  118  Md.  91. 

II,  Procedure. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Presumption  and  burden  of  proof,  see  Evi- 
dence, 98. 

Admissibility  of  evidence,  see  Evidence, 
770. 

Pleading  in  generally,  see  Pleading,  227- 
229,  444,  445. 

Surplusage  in  pleading  in  action  in  re- 
plevin, see  Pleading,  138. 

Bond;  suit  on. 

Adjudicating  on  appeal  question  not  raised 
below,  see  Appeal  and  Eebok,  701. 

Duty  of  officer  to  account  for  money  ob- 
tained under  judgment  on  replevin 
bond,  see  Officers,  98. 

Departure  in  suit  on  replevin  bond,  see 
Pleading,  555. 

Discharge  of  surety  on  redelivery  bond,  see 
Principal  and  Surety,   30. 

24.  The  redelivery  undertaking  in  an 
action  of  claim  and  delivery  is  not  only  a 
substitute  for  the  possession  of  the  property 
by  the  plaintiff,  but  also  security  for  any 
money  judgment  recovered.  Larson  v.  Han- 
son, 51:  655,  144  N.  W.  681,  26  N.  D.  406. 

25.  The  redelivery  undertaking  in  an  ac- 
tion of  claim  and  delivery  must  be  con- 
strued with  reference  to  the  intent  of  the 
legislature  in  providing  for  it,  and  the 
purpose  for  which  it  is  given.  Larson  v. 
Hanson,  51 :  655,  144  N.  W.  681,  26  N.  D. 
406. 

26.  The  obligors  on  a  replevin  bond  giv- 
en by  the  plaintiff,  who  has  by  virtue  there- 
of received  and  retained  the  property,  are 
Digest   1-52  i:^R.A.(N.S.) 


estopped  from  questioning  its  validity  on 
the  ground  of  formal  or  technical  defects. 
Leeper,  Graves,  &  Co.  v.  First  Nat.  Bank, 
29:  747,  110  Pac.  655,  26  Okla.  707. 

(Annotated) 

27.  The  fact  that  the  undertaking  in 
replevin,  required  by  a  statute  providing 
that  the  order  shall  not  be  issued  by  the 
clerk  until  there  has  been  executed  in  his 
office  the  undertaking  required,  was  in- 
dorsed as  filed  at  a  date  subsequent  to  the 
issuance  of  the  writ,  does  not  affect  its 
validity,  where  it  was  in  fact  signed  at  a 
prior  date,  and  the  writ  itself  recites  that 
before  its  issuance  an  undertaking  was 
filed.  Leeper,  Graves,  &  Co.  v.  First  Nat. 
Bank,  29:  747,  110  Pac.  655,  26  Okla.  707. 

28.  A  plaintiff  in  replevin  in  whose  favor 
a  judgment  for  the  return  of  property 
which  was  retained  by  defendant  under  a 
redelivery  bond,  or  for  its  value,  has  been 
entered  in  compliance  with  the  statute,  may 
refuse  to  accept  the  property  if  it  has  ma- 
terially deteriorated  in  value  since  the  bond 
was  given,  and  recover  on  the  bond  the 
full  value  of  the  property  as  fixed  in  ac- 
cordance with  the  requirements  of  the  stat- 
ute in  the  replevin  suit.  Hallidie  Machin- 
ery Co.  V.  Whidbey  Island  Sand  &  Gravel 
Co.  45:  40,  131  Pac.  1156,  73  Wash.  403. 

( Annotated ) 

29.  It  is  the  duty  of  a  defendant  in  a 
replevin  action  in  which  a  number  of  steel 
bridges  were  taken,  which  resulted  in  a 
judgment  for  their  return  or  their  value, 
to  accept  a  tender  of  a  substantial  part  of 
the  bridges  and  recoup  any  damages  suf- 
fered by  suit  on  the  replevin  bond,  when 
the  tender  is  made  in  good  faith  and  with- 
in a  reasonable  time  after  the  rendition 
of  the  judgment,  and  it  does  not  appear 
that  the  plantiff  wilfully  withheld  the 
parts  not  tendered,  or  that  such  parts 
could  not  readily  be  obtained  in  the  open 
market.  Leeper,  Graves,  &  Co.  v.  First 
Nat.  Bank,  29:  747,  110  Pac.  655,  26  Okla. 
707. 

30.  Damages  for  loss  of  time,  attorneys' 
fees,  and  expenses  incurred  in  defending  a 
replevin  action  which  resulted  in  defendant's 
favor,  cannot  be  recovered  in  a  subsequent 
action  on  the  replevin  bond,  which  bound  the 
replevin  plaintiff  to  "pay  all  costs  and  dam- 
ages that  may  be  awarded  against  him," 
where  he  has  paid  the  judgment  in  the  re- 
plevin action  in  full,  and  there  is  an  ab- 
sence of  proof  of  malice,  want  of  probable 
cause,  or  bad  faith  on  the  part  of  the  re- 
plevin plaintiff  in  bringing  the  replevin  ac- 
tion. Lake  v.  Hargis,  30:  366,  109  Pac.  670, 
82  Kan.  711.  (Annotated) 

31.  A  judgment  for  money  only  is  prop- 
erly rendered  against  the  sureties  on  a  re- 
delivery undertaking  in  claim  and  delivery, 
where  the  record  in  the  action  of  claim  and 
delivery  shows  that  the  defendants  sold  the 
property,  which  consisted  of  about  forty 
head  of  live  stock,  at  auction  to  ten  or 
twelve  different  purchasers;  that  some  of 
them  resold  it  to  others,  and  that  it  was 
scattered  over  a  wide  territory  a  year  be- 
fore the  trial  of  that  action,  although  the 
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principals  on  the  undertaking  testify  in 
general  terms  that  they  could  have  returned 
the  property  at  such  time,  especially  where 
it  appears  that  the  sureties  executed  the 
undertaking  on  the  day  of  the  advertised 
sale,  and  knew  that  it  was  to  be  sold,  were 
present  at  the  sale,  saw  it  sold,  and  made 
no  objection  Larson  v.  Hanson,  51:  655,  144 
N.  W.  681,  26  N.  D.  406. 
Parties. 

32.  Where  the  holder  of  a  second  mort- 
gage takes  chattels  from  the  mortgagor  by 
a  writ  of  replevin,  the  holder  of  a  prior 
and  superior  mortgage  has  the  right  to  be 
made  a  party  to  the  replevin  suit  by  the 
court,  under  §  5574,  Oklahoma  Comp.  Laws 
1909;  and  the  fact  that  such  party  styles 
his  pleading  an  intervention,  and  is  called 
an  intervener,  is  immaterial.  First  State 
Bank  v.  King  &  McCants,  47:  668,  133  Pac. 
30,  37  Okla.  744. 

6.  Questions  raised;  defenses. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Burden  of  proving,  defense,  see  Evidence, 
98. 

33.  A  defendant,  who  asserts  title  in 
himself,  independent  of  any  contract,  ex- 
press or  implied,  between  him  and  the  plain- 
tiff, cannot  interpose,  as  a  defense  to  the  ac- 
tion, failure  on  the  part  of  the  latter  to  de- 
mand from  him  the  property  in  controversy 
before  the  commencement  of  the  action. 
Kuykendall  v.  Fisher,  8:  94,  56  S.  E.  48,  61 
W.  Va.  87. 

34.  One  attaching  property  of  conditional 
vendees  may,  in  a  replevin  action  by  the 
vendor  to  recover  possession  thereof,  make 
any  claim  as  to  the  misapplication  of  pay- 
ments on  a  note  given  for  the  property  lev- 
ied on  that  could  be  made  by  the  vendees 
themselves.  Cavanaugh  v.  Marble,  15:  127, 
68  Atl.  853,  80  Conn.  389. 

35.  One  against  whom  is  entered  a  judg- 
ment for  the  return  to  another  of  certain 
personal  property  or  its  value  cannot  avoid 
liability  for  the  value  of  the  property,  in 
case  it  is  destroyed  before  it  is  actually 
returned,  by  notifying  the  other  party  to 
come  and  get  it,  since  it  is  his  duty  to 
make  the  delivery.  Ewald  v.  Boyd,  24: 
739,  123  N.  W.  66,  24  S.  D.  16. 

C.  Recovery;  verdict;  judgment. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Conclusiveness  of  judgment  in  attachment 
suit  in  subsequent  proceedings  in 
detinue,  see  Judgment,  262. 

36.  While  the  customary  practice  in  an 
action  on  claim  and  delivery  is  to  take  judg- 
ment in  the  alternative  for  the  return  of 
the  property  or  for  its  value  if  a  return 
cannot  be  had,  judgment  need  not  be  en- 
tered for  its  return  or  possession  where. 
Digest  1-52  L.R.A.(N.S.) 


on  the  record  of  the  trial,  it  appears  that 
the  propertv  cannot  be  returned.  Larson 
v.  Hanson,  51:  655,  144  N.  W.  681,  26  N.  D. 
406. 

37.  Under  a  statute  providing  that, 
when  property  has  not  been  taken  under 
a  writ  of  replevin,  the  action  may  pro- 
ceed as  one  for  damages,  a  defendant  may 
be  held  liable  for  the  value  of  the  prop- 
erty, if  transferred  by  him  in  bad  faith, 
though  it  was  not  in  his  possession  or 
under  his  control  when  he  was  sued  nor 
taken  under  the  writ.  iSinger  Sewing  Ma- 
chine Co.  V.  Robertson,  34:  887,  127  N.  W. 
866,  87  Neb.  542. 

38.  An  officer  who  is  found,  upon  the 
trial  of  a  cause  to  determine  the  right  to 
the  possession  of  certain  intoxicating  liquors 
which  he  had  seized  under  a  warrant  and 
which  were  subsequently  replevied,  to  be 
entitled  to  the  return  thereof,  is  also  en- 
titled to  a  judgment  for  their  full  value 
in  case  the  return  cannot  be  had.  Hines  v. 
Stahl,  20:  1118,  99  Pac.  273,  79  Kan.  88. 

///.  Proceedings  for  talcing  and  rede- 
livery of  property. 

39.  Deterioration  in  the  value  of  re- 
plevied property  while  it  is  unlawfully  de- 
tained does  not  alone  justify  the  owner  in 
refusing  to  accept  it,  when  returned  in  due 
time  pursuant  to  a  judgment  in  replevin, 
damages  to  the  property  after  the  rendition 
of  such  a  judgment  being  recoverable  in  an 
action  on  the  replevin  bond.  Wallace  v. 
Cox,  47:  835,  142  N.  W.  891,  94  Neb.  194. 

40.  Mere  delay  during  three  winter 
months  in  complying  with  a  judgment  re- 
quiring the  return  of  a  replevied  threshing 
outfit  does  not  justify  the  owner's  refusal 
to  accept  it  when  returned,  especially  where 
his  refusal  to  accept  it  was  based  on  the 
sole  ground  that  it  was  damaged  while  un- 
lawfully detained.  Wallace  v.  Cox,  47:  835, 
142  N.  W.  891,  94  Neb.   194. 


REPIiT. 


See  Pleading,  V. 


■♦♦♦■ 


BEFI.T  BRIEF. 

First  assigning  errors  in,  see  Appe^al  and 
EsBOB,  258. 


REPORTER. 


Of  speech,  right  to  copyright  in  report,  see 
Copyright,  5. 

Right  of  newspaper  reporter  to  attend  meet- 
ings of  borough  council,  see  Municipal 
Corporations,  36. 


REPORTS— RESALE. 
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Conviction  of,  for  writing  newspaper  ar- 
ticles containing  statemtots  detriment- 
al to  persons  under  trial,  see  Pb;eveb- 
sioN  OF  Justice. 


REPORTS. 


Accounting  for  proceeds  of  sale  of  court  re- 
ports made  from  unauthorized  use  of 
uncopyrighted  manuscripts  and  stereo- 
typed plates,  see  Accounting,  7. 

Right  of  one  publishing,  under  contract  with 
state,  to  print  and  sell  copies  of,  see 
Contracts,  13,  14. 

Admissibility  in  evidence,  see  Evidence,  IV. 
d,  IV.  j. 

Admissibility  of  affidavit  alleging  existence 
of  facts  contained  in,  see  Evidence, 
783. 

Privileged  nature  of  reports  of  judicial  pro- 
ceedings, see  Libel  and  Slandeb,  134- 
143. 

Requiring  monthly  reports  from  persons 
hauling  heavy  logs  over  public  high- 
way, see  License,  39. 

Requiring  reports  from  owners  of  public 
moving  vans,  see  Municipal  Cobpora- 
tions,  177. 

Right  of  publishing  company  printing  court 
reports  for  state  to  sell  reports  on  its 
own  account,  see  Principal  and  Agent, 
3;  Trusts,  55. 

Of  referee,  see  Rei'erence,  16-19. 

Effect  of  provision  in  will  that  trustees 
need  not  report  to  court,  see  Wills,  8. 

Liability  of  corporate  officers  for  failure  to 
make,   see   Corporations,  IV.  g,   a,  2. 

Of  street  car  conductor  as  to  accident  as 
confidential  communications,  see  Dis- 
covery AND  Inspection,  14,  15. 

Fraud  in  reports  by  corporation  see  FfiAUD 
AND  Deceit,  62,  63. 


REPRESENTATIONS. 

Estoppel  by,  see  Estoppel,  III.  h. 

False  representations  generally,  see  Fraud 

AND  Deceit. 
By  insured,   see  Insurance,  III.  e. 


REPRESENTATIVE  ACTION. 

Right  to  maintain,  against  persons  repre- 
senting membership  of  trade  union, 
see  Labor  Organizations,  7. 


REPUBLICAN  GOVERNMENT. 

Guaranty  of,  see  Constitutionai,  Law,  II. 

h. 
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REPUDIATION. 

Of  contract  by  infant,  see  Infants,  I.  d,  2, 

b. 
Of  rights  under  license  to  use  patent,  see 

Patents,  9. 
Of  trusts,  see  Trusts,  19. 
Of  alleged  testamentary  disposition  of  stock, 

see  Wills,  15. 


REPUGNANCY. 


In  indictment,  see  Indictment,  etc.,  II.  d. 

In  pleading,  see  Pleading,  I.  d. 

In  statute,  see  Statutes,  27. 

Between  provisions  of  will,  see  Wills,  147. 


REPUTATION. 


Evidence  of,  see  Evidence,  X.  a;  XI.  c. 

Opinion  evidence  as  to,  see  Evidence,  1116. 

Evidence  of,  to  mitigate  damages,  see  Dam- 
ages, 714,  721;  Evidence,  2014. 

Sufficiency  of  evidence  of  general  reputation 
alone  to  support  conviction  for  main- 
taining disorderly  house,  see  Evidence, 
2411,  2412. 

Cure  of  error  in  admitting  evidence  of,  see 
Appeal  and  Error,  837. 

Prejudicial  error  in  admission  of  evidence 
as  to,  see  Appeal  and  Error,  1112. 

Actionability  of  charge  as  to,  see  Libel  and 
Slander,  II.  b. 

Competency  of  witness  to  testify  to  general 
reputation  of  person,  see  Witnesses, 
7,8. 

Evidence  of,  to  impeach  witness,  see  Wit- 
nesses, 151-164. 

Injury  to  reputation  of  property  as  ele- 
ment of  damages  in  action  for  waste, 
see  Damages,  464. 


REQUEST. 


Estoppel  by,  see  Estoppel,  III.  e. 
For  instructions,  see  Trial,  III.  b. 


REQUISITION. 


Evidence  as  to  negligence  in  failing  to  fur- 
nish cars  according  to,  see  Evidence, 
1784. 


RESALE. 

On  mortgage  foreclosure,  see  Mortgage,  129, 
142,  143. 

For  purpose  of  fixing  damages  on  pur- 
chaser's bretich  of  contract,  see  Sale, 
117-120. 

Restrictions  on  resale  of  article  sold,  see 
Sale,  181,  182. 
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BESCISSION. 

Of  contracts,  generally,  see  Assumpsit,  18; 
Attorneys,  35;  Contracts,  V.  c. 

Of  subscription  to  capital  stock,  see  Corpo- 
rations, 206-209. 

Of  sale,  see  Election  of  Remedies,  16. 

Of  deed  of  coal  lands,  see  Evidence,  909; 
Mines,  35,  36. 

Of  insurance  policy,  see  Insurance,  III.  b. 

Of  sale,  see  Sale,  III.  c. 

Of  grant  of  land  by  state,  see  State,  2. 

Of  contract  to  sell  real  estate,  see  Evidence, 
647;  Vendor  and  Purchaser,  I.  e. 


RESERVATION. 


Oral  reservation  of  growing  crops,  see  Con- 
tracts, 270-272. 

In  deed,  see  Deeds,  II.  d,  2. 

Creation  of  easements  by,  see  Easements, 
5,  6,  36,  40,  41,  43,  56,  58,  60,  86. 

Parol  evidence  to  prove,  see  Evidence,  940. 

Unlawful  sale  of  intoxicating  liquors  on 
military  reservation,  see  Intoxicating 
Liquors,  185. 


RESERVE  FUND. 


Effect  of  provision  in  charitable  bequest  for 
accumulation  of,  see  Charities,  6. 


RESERVOIR. 


When  cause  of  action  for  negligence  in 
maintaining  accrues,  see  Action  or 
Suit,  17. 

Exercise  of  eminent  domain  in  aid  of  con- 
struction of,  for  purpose  of  creating 
electric  power,  see  Eminent  Domain, 
80,  103,  104. 

Liability  for  drowning  of  child  in,  see  Neg- 
ligence, 174,  175. 

Right  to  pump  water  into,  see  Waters,  168. 

What  is,  see  Waters,  307. 

♦»» 


RES    GESTiE. 

See  Evidence,  X. 

♦*  » 


RESHIPMENT. 


Of  goods  on  original  waybill  without  pay- 
ment of  freight,  see  Carriers,  757, 
1067. 


RESIDENCE. 


For  purpose  of   divorce   suit,   sec  Divobcb 

AND  Separation,  II. 
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For  purpose  of  election,  see  Elections,  9- 
14. 

Presumption  of  citizenship  from,  see  Evi- 
dence, 124-126. 

Presumption  that  residence  at  certain  place 
has  continued,  see  Evidence,  318. 

Requiring  statement  of,  by  person  present- 
ing claim  against  city,  see  Municipal 
Corporations,  476-478. 

As  qualification  to  oflice,  see  Officers,  11. 

Necessity  of  alleging,  in  suit  for  divorce,  see 
Pleading,  166,  167. 

Necessity  of  residence  upon  land  entered  as 
a  homestead,  see  Public  Lands,  2. 

For  school  purposes,  see  Schools,  6-8. 

As  question  of  fact,  see  Trial,  283. 

See  also  Domicil. 


RESIDENTS. 


Segregating  residents  of  white  and  colored 
races,  see  Civil  Rights,  8,  9. 


RESIDUARY  CLAUSE. 


In  will,  see  Wills,  199-203. 


RESIDUARY    ESTATE. 

Relief  from  judgment  in  proceeding  to  de- 
termine rights  to,  see  Judgment,  367. 


RESIDUE. 


Construction  of  statute  making  executor  a 
trustee  of  undisposed  residue,  see  Ex- 
ecutors and  Administrators,  42. 


RESIGNATION. 


Evidence  admissible  to  show  resignation  of 
employee,  see  Evidence,  813. 

Of  executor,  see  Executors  and  Adminis- 
trators, 38,  39. 

From  office,  see  Officers,  I.  e,  1. 

Election  to  fill  vacancy  in  office  before  resig- 
nation of  incumbent,  see  Officers,  36. 

Of  referee,  see  Reference,  1,  2. 

♦<-• 


RES  IPSA  LOQUITUR. 

See  Evidence,  II.  h. 

♦-»♦ 

RESISTING  OFFICER. 

See  Obstructing  Justice. 
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RES    JUDICATA.  RESTRAINT   OF   TRADE. 


Former  jeopardy  as  a  bar,  see  Criminal 
Law,  II.  g. 

See  also  Appe^al  axd  Error,  VIII.  e;  Judg- 
ment, II. 


RESOLUTION. 


Implied  contract  to  pay  for  publication  of, 

see  Contracts,  47,  48. 
As  memorandum  within  statute  of  frauds, 

see  Contracts,  296. 
Of  municipal  council  against  cutting  down 

shade  trees,  see  Highways,  109. 
Of  city  or  borough  council,  see  Municipal 

Corporations,  II.  c. 
By  voluntary  association,  method  of  voting 

on,  see  Parliamentary  Law. 


RESPONDEAT  SUPERIOR. 

See  Master  and  Servant,  III. 


RESTAURANTS. 


Right  of  proprietor  to  complain  of  rule  of 
college  forbidding  students  to  patronize 
his  restaurant,  see  Colleges,  2. 

Statute  forbidding  presence  of  women  in, 
see  Constitutional  Law,  627a,  641. 

Serving  unfit  food  to  guests,  see  Damages, 
356,  407;  Food,  20. 

Right  of  keeper  to  recover  damages  from 
packer  because  of  unwholesome  condi- 
tion of  food  not  purchased  directly  from 
packer,  see  Food,  19. 

L^ase  of  room  for  restaurant  purposes,  see 
Landlord  and  Tenant,  42. 

Liability  of  proprietor  of,  for  assault  by 
servant  in  ejecting  patron,  see  Master 
and  Servant,  971. 

Declaring  keeping  of,  a  nuisance,  see  Mu- 
nicipal Corporations,  151. 


«-•-» 

RESTORATION. 

On  rescission  of   contract,   see   Contracts, 

734-738. 
On   disaffirmance  of   infant's   contract,   see 

Infants,  85,  92-98. 
Of   premiums    on    cancelation    of   insurance 

contract,  see  Insurance,  434-444. 
Of  stream  to  original  channel,  see  Waters, 

192. 


RESTRAINT  OF  MARRIAGE. 


Illegality  of,  see  Contracts,  472-476. 
Conditions  in,  see  Wills,  273-285. 
Digest   1-52  L.R.A.(N.S.) 


Contracts  in  restraint  of  trade,  generally, 
see  Contracts,  III.  e. 

Combinations  in  restraint  of  trade,  see  Mo- 
nopoly and  Combinations,  II. 


RESTRICTIVE  COVENANTS. 

See  Covenants  and  Conditions,  II.  <i. 


RESTRICTIVE   INDORSEMENTS. 

See  Bills  and  Notes,  III.  b,  3. 


RESULTING  TRUST. 

See  Trusts,  I.  d. 


RETAIL  DEALERS. 

Boycott  of  wholesalers  by,  see  Conspiracy, 

22. 
Implied  agreement  by,  to  adhere  to  prices 

fixed  by  manufacturer,  see  Contracts, 

22. 


RETAINER. 


Right  of  attorney  to  retaining  fee,  see  At- 
torneys, 53. 

In  administration  of  estate,  see  Executors 
and  Administrators,  IV.  c,  3. 


RETAINING  JURISDICTION. 

See  Equity,  I.  h. 


RETENTION. 


Of  gift  by  donor,  see  Gift,  24,  25. 
Negligence  of  employer  in  retaining  fellow 

servant,  see  Master  and  Servant,  II. 

a,  5. 


RETIREMENT. 


Of  preferred  stock,  see  Corpobations,  407- 
410;  Receivers,  15. 


RETIRING  PARTNER. 

Liability  of,  see  Partnership,  79-84, 
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RETRACTION— REVIEW. 


RETRACTION.  , 

Of  libel,  question  for  jury  as  to  sufficiency, 

see  Trial,  340. 
Of  consent  to  marriage,  see  Wills,  284,  285. 


RETRAXIT. 


Authority  of  attorney  to  enter,  see  Attob- 
NEYS,  49. 


RETREAT. 


Duty  of,  before  killing,  see  Homicide,  98- 
101. 


RETROSPECTIVE  LAWS. 

Constitutionality    of,    see    Constitutional 

Law,  I.  b,  2. 
As  to  when  Statutes  are  retrospective,  see 

Statutes,  II.  d. 


RETURN. 

To  writ  of  habeas  corpus,  see  Habeas  Cob- 
pus,  68. 
Of  process,  see  Wbit  and  Pbocess,  III. 


■♦♦»■ 


REVENUE    CUTTER. 

Judicial  power  of  captain,  see  Salvage,  6. 

♦-•-♦ 

REVENUE  LAWS. 

Validity    of    contract   in    violation    of,    see 

Contracts,  414. 
Retrospective  statute  as  to,  see  Statutes, 

293.  ' 


REVERSIBLE  ERROR. 

See  Appeal  and  Ebbob,  VII.  m. 


REVERSION. 


Of  land  to  lessor  on  dissolution  of  lessee 

corporation,  see  Corporations,  390. 
Of   property   granted   for   church   purposes, 

see  Cotenancy,  17. 
For  breach  of  condition,  see  Covenants  and 

Conditions,  13,  40-42,  87,  89. 
Of  land  dedicated,  see  Dedication,  III. 
Possibility  of  reverter  under  deed  as  estate 

that   may   descend,   see   Descent   and 

Distbibution,  31, 
Digest  1-52  L.R.A.(N.S.) 


Of  wife's  dower  interest,  see  Doweb,  19. 
To   owner   of   title   to   land   condemned   for 

public  use,  see  Eminent  Domain,  120. 
Right  to  compensation  for  condemnation  of, 

see  Eminent  Domain,  251. 
Of  leasehold,   see   Landlord   and  Tenant, 

102. 
Of  devise,  see  Wills,  247. 
See  also  Deeds,  II.  e,  4. 


REVERSIONERS. 


Adverse    possession    against,    see    Adverse 

Possession,  I.  g. 
Impairment  of  vested  rights  of  reversioners, 

see  Constitutional  Law,  60. 
Running  of  limitations  against  right  of,  to 

bring  action  for  waste,  see  Limitation 

of  Actions,  196. 


REVIEW. 


Presumption  as  to  action  of  trial  court 
upon  the  hearing  as  to  bill  of  review, 
see  Appeal  and  Ebror,  434. 

Review  of  discretion  in  refusing  bill  of  re- 
view, see  Appeal  and  Error,  685,  686. 

Refusal  of,  as  deprivation  of  property,  see 
Constitutional  Law,  544-547. 

Right  to  writ  of,  as  ground  for  refusing 
injunction  against  enforcement  of  void 
statute,  see  Injunction,  305. 

Of  order  or  judgment,  see  Appeal  and 
Error. 

On  habeas  corpus,  see  Habeas  Corpus,  I.  c. 

Of  judgment,  see  Judgment,  VII. 

Of  justice's  judgment,  see  Justice  of  the 
Peace,  IV. 

By  means  of  writ  of  prohibition,  see  Pbo- 

HIBITION. 

Of  assessments,  see  Taxes,  III.  d. 

1.  The  executrix  of  a  beneficiary  un- 
der a  will  who  was  made  a  party  to  a  suit 
for  its  construction  and  a  distribution  of 
the  estate  may  maintain  a  bill  to  review  the 
decree  for  errors  apparent  on  the  face  of 
the  proceedings,  such  as  insufficiency  of  par- 
ties and  failure  to  dispose  of  the  whole 
subject-matter  of  the  suit.  Lumpkin  v. 
Lumpkin,  25:  1063,  70  Atl.  238,  108  Md.  470. 

2.  It  is  not  error  to  reverse  on  a  bill 
of   review   a   decree   predicated   solely   upon    • 
facts  set  up  in  an  answer  as  ground  for  af- 
firmative relief,  because  the  evidence  of  the 
case  would  disclose  the  same  facts.     Peters 

V.  Case,  13:  408,  57  S.  E.  733,  62  W.  Va.  33. 

3.  A  decree  founded  upon  matters  set 
up  in  a  cross  bill,  foreign  to  the  subject- 
matter  of  the  bill,  may  be  reversed  on  a 
bill  of  review  for  error  of  law.  Peters  v. 
Case,  13:  408,  57  S.  E.  733,  62  W.  Va.  33. 

4.  It  is  not  material  that  in  entering 
upon  a  bill  of  review  such  a  decree  as  should 
have  been  entered  in  the  court  below,  such 
decree  is  styled  after  the  manner  of  the  bill 
of  review,  instead  of  according  to  the  origi- 
nal suit,  as  it  is  nevertheless  a  decree  made 


REVISION— REWARD. 
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in  the  original  cause.     Kanawha  Oil  Co.  v. 
Wenner,  43:  559,  76  S.  E.  893,  71  W.  Va.  477. 

5.  On  a  bill  of  review  to  correct  error 
of  record,  the  court  may  make  the  correc- 
tion by  reversing  wholly  the  erroneous  de- 
cree and  entering  such  decree  as  should  have 
been  entered.  Kanawha  Oil  Co.  v.  Wenner, 
43:  559,  76  S.  E.  893,  71  W.  Va.  477. 
I<eave  of  court  for. 

6.  A  bill  of  review  cannot  be  filed  with- 
out leave  from  the  chancellor  in  whose  court 
the  decree  was  rendered.     Smith  v.  Rucker, 
30:  1030,  129  S.  W.   1079,  95  Ark.  517. 
■When  proper  remedy. 

7.  A  bill  of  review  is  a  bill  or  complaint 
seeking,  after  the  lapse  of  the  term,  to  re- 
verse or  modify  a  decree  that  has  been  made 
and  entered  in  the  cause,  and  must  be  based 
upon  error  in  law  apparent  on  the  face  of 
the  decree,  or  on  the  discovery  of  new  facts 
since  the  decree  was  entered.  Smith  v. 
Rucker,  30:  1030,  129  S.  W.  1079,  95  Ark. 
517.  (Annotated) 

8.  A  supplemental  bill  in  the  nature  of 
a  bill  of  review  cannot  be  filed  to  bring  to 
the  attention  of  the  court,  in  an  action  for 
breach  of  contract  to  purchase  a  certain 
quantity  .of  manufactured  articles  in  which 
the  defense  had  been  the  unmerchantable 
character  of  the  articles  and  consequent  loss 
and  injury  to  business  credit  and  reputa- 
tion, in  attempting  to  dispose  of  them, 
matter  showing  a  breach  of  the  contract  by 
the  seller  in  selling  the  articles  to  other 
merchants  within  the  territory  which  the 
contract  awarded  exclusively  to  the  buyer. 
Hardwick  v.  American  Can  Co.  i:  1029,  89 
S.  W.  735,  115  Tenn.  393. 

9.  A  supplemental  bill  in  the  nature  of 
a  bill  of  review  is  the  proper  proceeding  to 
bring  before  the  court  new  matter  dis- 
covered by  defendant  after  answer,  and 
after  the  passing  of  a  decree  referring  the 
case  to  a  master,  and  while  such  decree  is 
in  process  of  execution.  Hardwick  v. 
American  Can  Co.  i:  1029,  89  S.  W.  735,  115 
Tenn.  393.  (Annotated) 

10.  Facts  known  to,  but  not  remem- 
bered by,  defendant  in  a  suit,  by  reason  of 
which  a  decree  is  rendered  against  him,  can- 
not be  the  ground  for  a  bill  of  review  on 
behalf  of  his  executors  on  the  ground  of 
newly  discovered  evidence.  Safe  Deposit 
&  T.  Co.  V.  Gittings,  4:  865,  62  Atl.  10^0, 
102  Md.  456. 

11.  The  trial  court  may  grant  a  bill  to 
review,  because  of  newly  discovered  evi- 
dence, a  decree  which  it  has  entered  by  the 
direction  of  the  appellate  court,  in  a  case 
taken  to  the  latter  court  for  review.  Safe 
Deposit  &  T.  Co.  v.  Gittings,  4:  865,  62  Atl. 
1030,  102  Md.  456.  (Annotated) 
Questions  revieivable. 

12.  On  a  bill  of  review  to  correct  error 
of  record,  the  court  cannot  re-examine  the 
evidence  to  correct  errors  of  judgment  as  to 
questions  of  fact.  Kanawha  Oil  Co.  v.  Wen- 
ner, 43:  559,  76  S.  E.  893,  71  W.  Va.  477. 


REVISION. 


Of  statute,  see  Statutes,  I.  e,  3; 
Digest   1-52  L.R.A.(N.S.) 


III. 


REVIVAL. 

Of  suit,  see  Abatement  and  Revival,  IV. 

Of  debt  discharged  in  bankruptcy,  see  Bank- 
ruptcy, 158,  159. 

Of  insurance  policy,  see  Insurance,  414, 
582. 

Reinstatement  of  insured,  see  Insurance, 
III.  g. 

Of  judgment,  see  Judgment,  VI.  b. 

Of  mortgage  which  has  merged  by  convey- 
ance, see  Mortgage,  77. 

Of  wills,  see  Wills,  45,  59,  60. 


REVOCATION. 


Of  submission  to  arbitration,  see  Arbitra- 
tion, 4-6. 

Of  agency  of  real  estate  broker,  see  Brokers, 
63. 

Of  building  permit,  see  Buildings,  12. 

Of  option  contract,  see  Contracts,  729. 

Of  pardon,  see  Criminal  Law,  301,  302. 

Of  authority  by  death,  see  Death,  54. 

Of  dedication,  see  Dedication,  III. 

Of  deed,  see  Deeds,  II.  g. 

Of  letters  of  administration,  see  Execu- 
tors AND  Administrators,  33-37. 

Of  gift,  see  Gifts,  5. 

Of  permit  to  obstruct  sidewalk,  see  High- 
ways, 83. 

Of  license,  se  Constitutional  Law,  375; 
Courts,  146,  147;  Dentists,  2;  High- 
ways, 15,  46,  92,  93;  Intoxicating 
Liquors,  II.  d;  License,  I.  b,  29-36; 
Physicians  and  Surgeons,  10-14, 
Schools,  30;  Timber,  4,  5. 

Of  agency,  see  Principal  and  Agent,  9-18. 

Of  power  of  attorney,  see  Principal  and 
Agent,  46-48. 

Of  street  railway  franchise,  see  Street 
Railways,  7-10. 

Of  trust,  see  Trusts,  I,  e. 

Of  franchise  of  water  company,  see  Waters, 
376. 

Of  will,  see  Evidence,  2230;   Wills,  I.  c. 

Of  designation  of  state  officer  to  receive 
process,  see  Writ  and  Process,  39,  40. 

Due  process  in  revocation  of  license,  see 
Constitutional   Law,   554,   555. 

Presumption  of,  see  Evidence,  233. 


REVOLVER. 


Assault  by  pointing  at  another,  see  Assatjlt 

AND    Battery,    25. 
Sheriff's   liability   for   injury   to   bystander 

by    discharge   of    revolver    dropped    by 

deputy,  see  Bonds,  62. 
Right  to  carry,  see  Carrying  Weapons,  3. 


REW^ARD. 


Liability  of  bond  of  sheriff'  for  escape  of 
person  for  whose  capture  a  reward  had 
been  offered,  see  Bonds,  61. 
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RIDERS;  RIFLE  RANGE. 


Contract  with  vote  buyer  to  prosecute  sell- 
ers for  statutory  rewards,  see  Con- 
tracts, 599. 

Inten)leader   by    claimants   of   reward,    see 

INTEBPLEADER,  10. 

Right  to  jury  on  trial  of  interpleader  by 

claimants  of  reward,  see  Jury,  8. 
In  prize  contest,  see  Prize  Contest. 
Right  of  constable  to,  see  Officers,  90. 

Right  of  officer  to. 

1.  Since  it  is  no  part  of  the  duty  of  a 
constable  performing  the  general  duties  of 
a  peace  officer  for  a  town  without  regular 
compensation  to  spend  substantial  time  in 
the  search  for  evidence  which  may  or  may 
not  lead  to  the  detection  of  criminals,  he 
may  claim  a  reward  ofifered  by  the  town  to 
any  person  who  would  furnish  evidence  that 
would  convict  persons  who  had  set  recent 
fires  therein.  Hartley  v.  Granville,  48:  392, 
102  N.  E,  942,  216  Mass.  38. 

2.  A  constable  who,  within  his  juris- 
diction, arrests  a  person  who  has  committed 
a  felony,  will,  in  making  the  arrest,  be  pre- 
sumed and  held  to  act  in  his  official  capacity, 
whether  such  arrest  be  made  by  him  under 
or  without  a  warrant;  and  the  law  will  not 
permit  him,  for  the  purpose  of  claiming  a 
reward,  to  assert  that  the  arrest  made  pur- 
suant to  official  duty  was  made  by  him  in 
his  individual  capacity  as  a  private  citizen. 
Somerset  Bank  v.  Edmund,  11:  1170,  81  N. 
E.  641,  76  Ohio  St.  396.  (Annotated) 

3.  That  a  deputy  sheriff  in  making  an 
arrest  within  his  jurisdiction,  of  one  who 
had  committed  a  murder  there,  was  acting 
as  a  private  detective,  does  not  entitle  him 
to  a  reward  offered  for  the  arrest.  Mason 
V.  Manning,  43:  131,  150  S.  W.  1020,  150  Ky. 
805.  (Annotated) 

4.  Where  a  suspected  felon  is  arrested 
without  a  warrant  by  a  deputy  sheriff  of  a 
county  other  than  the  one  wherein  the  ar- 
rest is  made,  the  officer  is  not  debarred  from 
recovering  a  reward  therefor  merely  because 
he  is  such  officer.  Marsh  v.  Wells,  Fargo, 
&  Co.  Express,  43:  133,  129  Pac.  168,  88  Kan. 
538. 

5.  A  "special  and  nonpay"  deputy  sher- 
iff whose  duties  are  limited  to  serving  such 
papers  as  may  be  delivered  to  him,  or  per- 
forming such  other  acts  as  may  be  specially 
directed,  being  under  no  obligation  to  de- 
vote time  to  the  investigation  of  criminal 
offenses,  is  not  precluded  by  his  office  from 
claiming  a  reward  offered  for  the  arrest  and 
conviction  of  an  offender,  where  by  his  own 
efforts  he  has  discovered  by  whom  the 
crime  was  committed  and  the  evidence  by 
which  it  can  be  proved.  Elkins  v.  Board  of 
County  Comrs.  51:  638,  138  Pac.  578,  91 
Kan.  518. 

6.  The  president  of  a  village  council 
may  earn  a  reward  offered  for  the  arrest 
and  conviction  of  the  perpetrators  of  a 
crime  committed  outside  the  village  limits, 
since  it  is  no  part  of  his  official  duty  to 
perform  such  service.  Burkee  v.  Matson, 
34:  924,  130  N.  W.  1025,  114  Minn.  233. 

(Annotated) 
Digest  1-52  L.R.A.(N.S.) 


Right   of   other   person   to;   lehen   re- 
■wa,rd  is  earned. 

Demurrer   to   evidence   in   action   by   officer 
to  recover  reward,  see  Trial,  793. 

7.  A  reward  offered  and  published  by  a 
board  of  county  commissioners,  under  § 
6900,  Kansas  Gen.  Stat.  1909  (Code  Crim. 
Proc.  §  324b),  is  offered  to  every  citizen; 
and  when  the  offer  comes  to  the  knowledge 
of  anyone,  and  he  begins  the  undertaking 
of  doing  the  things  upon  which  the  offer  is 
conditioned,  for  the  purpose  of  gaining  the 
reward,  a  contract  thereupon  arises  between 
him  and  the  board  of  county  commissioners 
that  if  he  accomplishes  the  results  specified, 
he  shall  receive  the  specified  reward.  Elkins 
V.  Bd.  of  County  Comrs.  46:  662,  120  Pac. 
542,  86  Kan.  305. 

8.  Where,  in  accordance  with  a  statute 
authorizing  county  commissioners  in  cer- 
tain cases  to  offer  a  reward  for  the  "dis- 
covery, arrest,  and  conviction"  of  the  perpe- 
trator of  a  crime,  the  commissioners  have 
offered  a  reward  for  the  "arrest  and  con- 
viction" of  unknown  persons  who  have  com- 
mitted a  crime,  one,  who,  with  knowledge  of 
the  offered  reward,  discovers  the  identity 
of  the  criminal,  notifies  the  proper  officers, 
whereupon  they  bring  about  the  arrest,  and 
who  confronts  the  accused  with  such  evi- 
dence of  his  guilt  as  to  procure  a  confession, 
has  substantially  complied  with  the  offer, 
and  is  entitled  to  the  reward.  Elkins  v. 
Bd.  of  County  Comrs.  46:  662,  120  Pac. 
542,   86  Kan.   305.  (Annotated) 

9.  Prior  knowledge  of  the  offer  is  neces- 
sary to  entitle  one  capturing  an  escaped  con- 
vict to  a  reward  offered  by  an  individual 
citizen  for  his  return.  Broadnax  v.  Led- 
better,  9:  1057,  99  S.  W.  1111,  100  Tex.  375. 

(Annotated) 

10.  A  person  who  discovers  the  perpe- 
trator of  a  crime  and  the  evidence  by  which 
he  can  be  convicted  may  be  entitled  to  a 
reward  offered  for  the  "arrest  and  con- 
viction of  the  offender,  even  although,  hav- 
ing the  power  to  make  the  arrest  himself, 
he  omits  to  exercise  it,  and  permits  some- 
one else  to  take  the  defendant  into  custody. 
Elkins  v.  Board  of  County  Comrs.  51:  638, 
138  Pac.  578,  91  Kan.  518. 

11.  A  reward  offered  for  the  arrest  of  a 
crinlinal  is  not  earned  by  the  giving  of  in- 
formation which  leads  to  his  arrest.  Mc- 
Claughry  v.  King,  7:  216,  147  Fed.  463,  79 
0.  0.  A.  91.  (Annotated) 


RIDERS. 

Attached   to    insurance   policy,    see   Inscb- 
ANCE,  390,  684. 


RIFLE  RANGE. 


Estoppel  to  complain  of,  see  Estoppel,  92. 
Injunction     against     maintenance     of,     see 
State,  26. 


RIGHT  OF  ENTRY— ROAD  WORK, 


2415 


RIGHT  OF  ENTRY. 

Recovery  of,  as  bar  to  action  for  damages 
from  continuance  of  wall  constituting 
nuisance,  see  Nuisances,  175. 


RIGHT  OF  PRIVACY. 

See  Pbivacy. 

♦-•-• 


RIGHT  OF  WAY. 

Easement  in,  see  Easements. 
Condemnation   for,    see   Eminent   Domain. 


^•» 


RIGHTS  OF  OTHERS. 

Assertion  of,  see  Action  ob  Suit,  41-54. 

#  *  » 

RING. 

Validity   of  gift   of,   by   husband   to   wife, 
see  Husband  and  Wife,  104. 

^ »  » 


RIOT. 

See  Mobs  and  Riots. 

♦  * » — 


RIPARIAN  RIGHTS. 

Condemnation  of,  see  Eminent  Domain,  29. 

To  take  ice,  see  Ice. 

In  streams  used  for  floatage,  see  Watebs, 

I.  c,  2. 
In  bed  and  shores  of  navigable  water,  see 

Waters,  I.  c,  4. 
As    between    individuals,    see    Watebs,    II. 


RISK. 

Insured  against,  see  Insubance,  VI.  b. 
Assumption   of,   by   employee,   see  Masteb 
AND  Servant,  II.  b. 


RIVAL  BUSINESS. 

Organization  of,  as  ground  for  discharge 
of  employee,  see  Master  and  Servant, 
120. 

Waiver  of  right  to  discharge  employee  for 
disclosure  of  trade  secrets  to,  see  Mas- 
teb AND  Sebvant,  122. 


RIVAL  CONVENTIONS. 

See  Elections,  62. 
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RIVERS. 

As  boundary,  see  Boundaries,  3,  4,  16. 
Judicial  notice  of,  see  Evidence,  18,  19. 
Riparian  rights  in,  see  Waters. 
Navigability  of,  see  Waters,  I.  a. 
Right   in   bed   and   shore   of,    see  Watebs, 
I.  c,  4. 


ROADBED. 


Negligence  of  carrier  as  to,  see  Cabbiebs, 

II.  g,  1,  b. 
What  constitutes,  see  Insurance,  720. 
Liability    for    injury   to   railroad    employee 

through    defects    in,    see    Master   and 

Servant,  II.  a,   4,   d,  2. 


ROAD  CONTRACTOR. 

Bond  of,  see  Bonds,  24. 


ROAD  ENGINE. 


Fright  of  horse  by  use  of,  on  highway,  see 
Highways,  284. 


ROADS. 


See  Highways. 


ROAD    SUPERVISORS. 

Liability  of  road  supervisors  for  diverting 
surface  water,  see  Waters,  262. 


ROAD   TAXATION. 

Method  of  distributing,  see  Constitutional 
Law,  222. 


■♦•» 


ROADWAY. 

Prescriptive  right  to  use,  see  Easements, 
19-28. 


■^•^ 


ROAD  WORK. 


Constitutionality  of  statute  as  to,  see  CoN« 

STITUTIONAL    LAW,    224. 

In  general,  see  Highways,  141-146. 
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ROBBERY— ROUTE. 


ROBBERY. 

JJrror  in  instruction  in  prosecution  for,  see 
Appeal  and  Error,   390. 

Attempt  to  commit,  see  Criminal  Law,  46. 

Effect  of  consent  to,  on  criminal  liability, 
see  Criminal  Law,  57. 

Right  to  prosecute  for  grand  larceny  after 
reversal  of  conviction  of  robbery,  see 
Criminal   Law,   213. 

Burden  of  proof  in  prosecution  for,  see  Evi- 
dence, 103. 

Evidence  in  prosecution  for,  see  Evidence, 
1405. 

Evidence  admissible  in  action  to  hold  in- 
demnitor liable  for  loss  through  rob- 
bery of  messenger,  see  Evidenck,  ]7o8. 

Variance  between  indictment  and  proof  and 
prosecution  for,  see  Evidence,  2506, 
2510. 

Murder  while  engaged  in,  see  Criminal 
Law,  52;  Homicide,  41,  44. 

Indictment  for,  see  Indictment,  itc,  30,  92. 

Recovery  under  insurance  policy  for  injury 
inflicted  in  attempting  to  rob  insured, 
see  Insurance,  733. 

Sufficiency  of  finding  to  support  conviction, 
see  Trial,  1156. 

Admissibility  of  evidence  to  corroborate  wit- 
ness, see  Witnesses,  193. 

1.  Officers  are  guilty  of  robbery  who, 
after  having  arrested  a  person,  forcibly 
search  him,  and  take  from  him  valuables 
with  the  intention  of  keeping  them.  Tones 
V.  State,  i:  1024,  88  S.  W.  217,  48  Tex.  Crim. 
Rep.   363.  (Annotated) 

2.  The  elements  of  force  and  putting  in 
fear,  within  the  statutory  definition  of  rob- 
bery, are  present  where  accused  approached 
an  intoxicated  person  and  pretended  to  ar- 
rest him,  and,  after  compelling  him  to  go  a 
ways  with  them,  searched  and  took  from 
him  his  valuables,  he  making  no  resistance 
because  he  believed  his  assailants  to  be  of- 
ficers, and  that  they  would  "lick  him"  if  he 
resisted.  State  v.  Parsons,  7:  566,  87  Pac. 
349,  44  Wash.  299. 

3.  It  is  robbery  for  one  to  compel 
another  to  pay  a  sum  of  money  which 
assailant  claims  the  other  owes  him,  which 
claim  is  disputed  by  the  latter.  Fanin  v. 
State,  10:  744,  100  S.  W.  916,  51  Tex.  Crim. 
Rep.  41.  (Annotated) 

4.  One  who  stealthily  removes  money 
from  another's  pocket  without  resorting  to 
violence  or  putting  the  owi#r  in  terror  is 
guilty  of  larceny,  and  not  robbery.  Adams 
V.  Com.  44:  637,  154  S.  W.  381,  153  Ky.  88. 

5.  The  mere  snatching  of  a  pocket  book 
from  the  person  of  another  without  violence 
or  putting  in  fear  is  not  robbery.  Monag- 
han  V.  State,  46:  1149,  134  Pac.  77,  10  Okla. 
Crim.  Rep.  89.  (Annotated) 


♦  ♦♦■ 


ROENTGEN  RAY. 

See  X-Ray. 
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ROGUES*   GALLERY. 

Action  to  compel  destruction  of  photograph 
taken  for,  see  Action  or  Suit,  68. 

Destruction  of  photograph  taken  for,  see 
Courts,  198. 

Placing  photograph  of  accused  person  in, 
see  Criminal  Law,  123a. 

Injunction  against  sending  innocent  per- 
son's photograph  to,  see  Injunction, 
110. 

Invasion  of  privacy  by  placing  photograph 
in,  see  Photographs,  2. 


ROLLER  SKATING. 

Injury  to  person  roller  skating  on  sidewalk, 
see  Highways,  177,  179. 


ROMAN  LAW. 

See  Negligence,  36. 


ROOM. 

Adverse  possession  of,  see  Adverse  Posses- 
sion, 9,  85. 


ROPE. 

Injury  to  passenger  by  presence  of,  on 
floor  of  car,  see  Carriers,  479. 

Across  highway,  see  Highways,  175,  214, 
276;  Trial,  408. 


ROTTEN  FOOD. 


Libel   in  charging   sale   of,   see  Libel  and 
Slander,  51. 


ROUNDHOUSE. 

As  nuisance,  see  Damages,  502. 
♦-»♦ 


ROUND-TRIP    TICKETS. 

See  Carriers,  II.  m,  2. 

# « » 

ROUTE. 


Right  to  select,  see  Carriers,  TIT.  j,  2. 

Instruction  to  passenger  as  to,  see  Car- 
riers,  25,   35,   36. 

Failure  to  operate  street  car  along  usual 
route,  see  Carriers,  37. 


ROYALTIES— RUNAWAY. 
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Ejection  of  passenger  holding  ticket  over 
wrong  route,  see  Careiebs,  407. 

Deviation  from,  see  Cabriebs,  748-751,  875, 
885,  916,  917. 

For  transportation  of  horses,  see  Cabbiebs, 


BOYALTISS. 


Right  of  author  to,  on  sales  made  by  pub- 
lisher's trustee  in  bankruptcy,  see 
Bankruptcy,  118. 

Implied  promise  to  pay,  see  Contracts,  6. 

Change  in  royalty  by  parol,  see  Contracts, 
709. 

When  subscribers  to  stock  bound  by  promo- 
ter's contract  to  pay  royalties  on  pat- 
ent, see  Corporations,  176. 

Provision  for,  in  oil  and  gas  lease,  see 
Mines,  II.  b,  4. 

Payment  of,  by  one  licensed  to  use  patent, 
see  Patents,  10,  11. 


RULE  IN  SHELIiEY'S  CASE. 

See  Deeds,  II.  e,  3;  Wills,  III.  g,  3. 

4  «» 

RULES. 

Of  decision,   see   Appeal  and  Error,   411- 

415;  Courts,  V. 
Of  savings  banks,  see  Banks,  233-237. 
Of  clearing-house,  see  Banks,  89,  176. 
Of  benevolent  societies,  see  Benevolent  So- 
cieties, III. 
Of  passenger  carrier,  see  Carriers,  II.  b; 

Evidence,  1786,  1788. 
Of  freight  carrier,  see  Carriers,  777,  781, 

824,  825,  887. 
Of  carrier  as  to  use  of  dock  or  wharf,  see 

Carriers,   1006. 
Of  colleges,  see  Colleges,  1. 
Of  court,  see  Appeal  and  Error,  152,  221, 

238;  Attorneys,  31;  Contracts,  439; 

Courts,  9. 
Of  gas  company,  see  Gas,  8,  lO,  12. 
Of  board  of  health,  see  Evidence,  753. 
Of  insurance  company,  see  Insurance,  93- 

114. 
Of  employer,  see  Bonds,  35;   Masteb  and 

Servant,  II.  a,  2;  II.  d. 
Of  treasury  department  for  redemption  of 

money,  see  Money,  1. 
Of  board  of  trade,  see  Monopoly  and  Com- 
binations, 62,  63. 
Of    board    of    underwriters,    see    Monopoly 

AND  Combinations,  78. 
Of  public  service  corporations,  see  Public 

Seevice  Corporations,  3-5. 
Of     school     board,     see    Mandamus,     126; 

Schools. 
Of  schools,  see  Evidence,  642. 
Of  telegraph  company,  see  Telegraphs,  30. 
Of   telephone   companies,    see    Telephones, 

8,  9,  27-29. 
Of  water  company,  see  Waters,  III.  b 


Necessity  of  incorporating  copy  of,  in  rec- 
ord on  appeal,  see  Appeal  and  Error, 
160. 

Against  one  claiming  adverse  title,  to  bring 
ejectment  to  try  title,  see  Cloud  on 
Title,  24. 

Admissibility  of  book  containing,  see  Evi- 
dence, 825. 

Violation  of,  by  agent  as  ground  for  dis- 
charge, see  Principal  and  Agent,  16. 

Question  for  jury  as  to  reasonableness  of, 
see  Tbial,  196. 


RULES  OF  DECISIOX. 

On  appeal,  see  Appeal  and  Ebbob,  411-415. 
In  general,  see  Courts,  V. 


RULES  OF  EVIDENCE. 

Constitutionality  of  statute  as  to,  see  Con- 
stitutional Law,  II.  b,  7,  d. 

Statute  changing  as  ex  post  facto  law,  see 
Constitutional  Law,  33. 


RULES  OF  PROPERTY. 

See  CouBTS,  309. 


RUMBLE  SEAT. 


Injury  by  breaking  of,  from  automobile,  see 
Negligence,  53. 


RUMOR. 

As  evidence,  see  Evidence,  2226. 


RUNAWAY. 
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Presumption  of  negligence  from,  see  Evi- 
dence, 459-461. 

Presumption  as  to  ownership  of  runaway 
horse,  see  Evidence,  612. 

Sufficiency  of  evidence  to  show  that  team 
was  beyond  control  of  driver,  see  Evi- 
dence, 2313. 

Injury  by  runaway  team,  see  Evidence, 
2460;  Highways,  202,  205,  277-284; 
Master  and  Sebvant,  907,  911,  912, 
919,  987;  Negligence,  188-194,  237, 
241;   Tbial,  414. 

Liability  for  injury  by  obstruction  in  high- 
way during,  see  Highways,  199-202, 
272. 

Running  away  of  hired  horses,  see  Ltveby 
Stable,  2. 

Proximate  cause  of  injury  during,  see  Prox- 
imate Cause,  20. 
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RUNNING  AT  LARGE— SALE. 


Question  for  jury  as  to  negligence  of  driv-  ■  RUNNING  BOARD. 

er,  see  Trial,  448. 

Injury   at  railroad   crossing   in   attempt   to    Contributory  negligence  in  riding  or  stand- 
stop  runaway  horse,  see  Tbial,   1044.  j  ing  on,  see  Carkiebs,  II.  g,  2,  b. 


RUNNING  AT  LARGE. 

Of  animals  in  highway,  see  Animals,  I.  d- 
Injuries  resulting  from  animals  running  at 
large,  see  Animals,  15-28. 


RUPTURE  OF  THE  HEART. 


As  accident,  see  Insurance,  741. 


S 


SAFE. 

Exemption  of,  from  execution,  see  Exemp- 
tions, 18,  19. 


SAFE  PLACE. 


Master's  duty  to  provide,  see  Master  and 
Servant,  II.  a,  4. 


SAFETY  APPLIANCES. 

See  Commerce,  68;  Evidence,  439;  Limita- 
tion OF  Actions,  30.3;  Master  and 
Sebvant,  419-424;  Trial,  778. 


SAFETY  DEPOSIT  BOX. 

Garnishment  of  contents  of,  see  Garnish- 
ment, 17,  18. 


SAFETY   GATES. 


At  railroad  crossings,  see  Municipal  Cob- 
porations,  114-116;  Railboads,  II.  d, 
3,  c. 

Duty  of  traveler  where  gates  are  open,  see 
Railroads,  274. 


SAILORS. 


See  Sbamen. 


SALARY. 

Assignment  of,  see  Assignment,  6-10,  31, 
32;  Constitutional  Law,  180,  181, 
458,  519. 

Garnishment  of,  see  Constitutional  Law, 
183,  184;  Garnishment,  25,  26. 
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Of  corporate  officer,  see  Corporations,  IV. 

^      g.  3. 

Of  public  officers,  see  Officers,  II.  b. 

Of  pastor,  see  Religious  Societies,  X. 

Of  teacher,  see  Schools,  II.  b. 

Regulation  and  licensing  of  chattel  mort- 
gage loan  brokers,  see  Constitutional 
Law,  111,  689. 


SALE. 

/.  JVItat  constitutes;  validity;  effect, 
1-67. 

a.  In  general,    1—7. 

b.  Passing   of  title;   deliver tf,   S— 

3S. 

c.  Conditional  sales,  30—50. 

d.  Acceptance;  retention,  51—67. 
II.  Warranty,  6S—97. 

a.  In  general,  6S—75. 

h.  By  description,   76,   77. 

c.  Of     quality;     genuineness,     or 

fitness,    7S—9S. 

d.  Effect  of  inspection;  or  oppor- 

tunity to  inspect,  03—97. 
III.  Rights    and    remedies    of    parties, 
98—24:3. 

a.  In  general,  98—182. 

b.  Lien    for    price;    stoppage    in 

transitu,    183—188. 

c.  Rescission,   189—227. 

d.  Rights   of   bpna  fide   purchas- 

ers, 228—24:3. 

At  auction,  see  Auction. 

Of  note,  see  Bills  and  Notes,  V. 

By  carrier  of  goods  refused  by  consignee, 
see  Carriers,  831-834;  Evidence,  665. 

Of  property  in  custody  of  law,  see  Chattel 
Mortgage,  60. 

Of  oflice,  see  Contracts,  524. 

Of  merciiandise  by  councilman  to  munici- 
pality, see  Contracts,  526,  616. 

Of  gaming  business,  see  Contracts,  586. 

Of  frandiises  or  assets  of  corporation,  see 
Corporations,  II.  «.» 

Of  corporate  stock,  see  Corporations,  V.  id> 

Of  expectancy,  see  ExPEXiTANCIES ;  Hus- 
band AND  Wife,  32. 


SALE. 
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Of  good  will,  see  Contracts,  11,  70,  79; 
Corporations,  253;  Good  Will;  Pakt- 

NEESUIP,  46. 

Of  homestead,  see  Homestkad,  IV.  a. 

By  Indians,  see  Indians,  4,  5. 

By  infant,  see  Infants,  64. 

Of  infant's  land,  see  Judgment,  15,  129,  130. 

Of  intoxicating  liquors,  see  Intoxicating 
Liquors,  III. 

Judicial  sale,  see  Judicial  Sale. 

On  foreclosure,  see  Mortgage,  VI.  g. 

Of  patent  or  patented  article,  see  Patents, 
IV.  a. 

Of  pledged  property,  see  Pledge  and  Col- 
lateral Security,  II.  b. 

Under  powers,  see  Powers,  II. 

By  agent,  see  Principal  and  Agent,  34- 
41,  44,  45;  Trial,  311. 

To  enforce  local  improvement  assessment, 
see  Public  Improvements,  77-79. 

By  receiver,  see  Receivers,  VII. 

On  Sunday,  see  Sunday,  24,  25. 

For  taxes,  see  Proximate  Cause,  23;  Tax- 
es, III.  f. 

Of  timber,  see  Timher. 

By  trustee,  see  Trusts,  93-96,  100. 

Of  land  generally,  see  Vendor  and  Pub- 
chaser. 

Acknowledgment  of  bill  of  sale,  see  Ac- 
knowledgment, 2. 

Breach  of  contract  to  furnish  material 
needed  to  complete  building  for  third 
party,  Kte  Admissions. 

Adultcraticn  of  articles  offered  for  sale, 
see  Adulteration. 

Alteration  of  contraot,  see  Alteration  op 
Instruments,  6. 

Appraisement  of  stock  of  merchandise  upon 
sale  thereof,  see  Arbitration,  12. 

Assignment  of  contract  for,  see  Assign- 
ment,  14. 

Securing  goods  by  misrepresentation  of  fi- 
nancial standing  as  ground  for  attach- 
ment, see  Attachment,  17. 

Right  of  one  in  possession  of  another's 
propcity  to  appropriate  it  to  an  exec- 
utory contract  with  the  latter,  see  Bail- 
ment, 3. 

Mortgagor's  power  of,  under  chattel  mort- 
gage, see  Chattel  Mortgage,  24-30. 

Regulation  of  sales  as  interference  with 
commerce,  see  Commerce,  IV. 

What  law  governs  in  interpreting  provision 
of  contract  of,  see  Conflict  of  Laws, 

I.  li. 

Governmental  regulation  of,  see  Constitu- 
tional Law,  II.  b,  4,  d. 

Police  regulation  of,  see  Constitutional 
Law,  II.  c,  4,  d. 

Statute  making  weight  determined  by  pub- 
lic warehouse  conclusive  between  buyer 
and  seller  of  cotton,  see  Constitution- 
al Law,  625. 

Oral  agreement  by  third  person  to  pay  pur- 
chase price,  see  Contracts,  I.  e,  2. 

Construction  of  contract  for,  see  Contracts, 

II.  d,  2,  b. 

Parties  to  contract  of  sale,  see  Contracts, 
3. 

Implying  price  for  article  sold,  see  Con- 
tracts, 124. 
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Mutuality   of   contract  of,   see   Contracts, 

138-142. 
Acceptance    of    order    for    goods,    see    Con- 
tracts,   167,    177-179,    190,    191. 
Construction  of  contract  as  to  right  of  in- 
spection, see  Contracts,  >49. 
Validity    of    contract    to    pay    for    services 
in   soiling   goods   to   public   board,    see 
Contracts,  513. 
Efl'ect    of    death    on    contract    of    sale,    see 

Contracts,  725,  726. 
Void   sale  of  corporate  property   to  holder 
of  majority  of  stock,  see  Corporations, 
260,  261. 
Criminal  liability  for  selling  oil  in  violation 
of  terms  of  statute,  see  Criminal  Law, 
5. 
Effect  of  custom  on,  see  Custom,  3,  5. 
Damages    for    breach    of    contract    of,    see 

Damages,   III.   a,   4. 
Presumption    and    burden    of    proof    as    to 

contracts  of,  see  Evidence,  532-536. 
Secondary  evidence  of  specifications  of  chat- 
tel sold,  see  Evidence,  728. 
Parol   evidence   that   memorandum   of   sale 
was    delivered    on    condition,    see   Evi- 
dence, 925. 
Parol   evidence  as   to   intention   of   parties, 

see  Evidence,  925,  966,  981,  982. 
Parol  evidence  as  to  time  of  taking  effect 

of,  see  Evidence,   1022. 
Evidence  of  sales  by  other  agents,  see  Evi- 
dence, 1752. 
Evidence   as   to   sale   by   sample,    see   Evi- 
dence, 1948. 
Sufficiency  of  evidence  to  show  incapacity 
of  one  executing,  see  Evidence,  2222. 
Sufficiency   of   proof   of   sending   of   bill   to 

customer,   see   Evidence,   2307. 
Sufficiency   of   evidence   of   short  weight   in 

making  sale,  see  Evidence,  2421. 
Sales  in  bulk,  see  Assignment  for  Credit- 
ors,   1;    Attachment,    43;     Ciiaitel 
Mortgage,    4;    Constitutional    Law, 
249,    250,    530,    531,    747,    748;    Con- 
tracts,    412;     Fraudulent     Convey- 
ances, 13-22,  30,  38,  39;  Husband  and 
Wife,  150. 
Drawing   draft   on    purchaser   with   bill   of 
lading  attached,  see  Garnishment,  56. 
Place  of,  see  Intoxicating  Liquors,  III.  g. 
Stipulation  that  purchaser  shall  not  handle 
goods  of  other  dealers,  see  Monopoly 
and  Combinations,  29,  32-38. 
When    title    to    assigned    mortgage    passes, 

see  Mortgage,  51. 
Ratification  by  principal  of  agent's  attempt 

to  modify  contract,  see  Notice,  44. 
Right    of    partner    to    sell    his    interest    to 
third  party,  see  Partnership,  48,  49. 
Pleading  as  to,  see  Pleading,  256-258,  260- 

262. 
Answer    in    action    for    purchase   price,    see 

Pleading,    451. 
Proximate   cause   of   damage   to   purchaser 
of  horse,  where  it  is  killed  by  sanitary 
board,  see  Proximate  Cause,  24. 
Appointment  of  receiver  to  take  charge  of 
sale  of  stock  of  goods  refused  by  pur-' 
chaser,  see  Receivers,  9. 
Specific  performance  of  contract,-  see  Spe- 
cific Performance,  80, _^  .,,   ^ 
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Effect  of  notice  that  order  will  receive 
prompt  attention  as  question  for  court, 
see  Tkial,  318. 

/.  Wfiat  constitutes;   validity;  effect. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Conflict  of  laws  as  to  validity,  see  Conflict 
'         OF  Laws,  I.  h. 

Offers  and  their  acceptance,  see  Contbacts, 
I.  d,  4. 

Definiteness  of  contract  of  sale,  see  Con- 
tracts, 152,  153. 

Kequirements  of  statute  of  frauds,  see  Con- 
tracts, 200-210. 

Sale  as  fraud  on  creditors,  see  Fbaudchlent 
Conveyances. 

Question  for  jury  as  to  whether  sale  is  ruse 
to  evade   usury   laws,   see  Trial,   326. 

Agreement  of  purchaser  to  resell  to  seller 
at  advanced  price  as  violation  of  usury 
law,  see  Usury,  15. 

1.  Giving  one's  own  note  for  the  pur- 
chase price  of  the  note  of  another  is  not  a 
sale  of  it,  within  the  rule  that  a  sale  of  the 
note  ol  an  insolvent  will  justify  the  avoid- 
ance of  the  transaction.  German  Nat.  Bank 
V.  Princeton  State  Bank,  6:  556,  107  N.  W. 
454,   128  Wis.  60. 

2.  A  pencil  memorandum  attached  to  a 
bill  of  sale  of  personal  property,  in  the  ab- 
sence of  any  reference  thereto  in  the  in- 
strument, or  evidence  that  it  was  intended 
by  both  parties  as  an  enumeration  of  the 
property  intended  to  be  covered,  cannot  bring 
within  the  instrument  what  otherwise  would 
"be  a  fixture  and  pass  with  the  realty.  State 
Security  Bank  v.  Hoskins,  8:  376,  106  N.  W. 
764,  130  Iowa,  339. 

3.  Transfers  of  property  made  to  in- 
nocent third  parties,  in  violation  of  a  re- 
straining order,  are  not  void  or  voidable 
because  made  in  disregard  of  -  such  order. 
Southard  v.  Latham,  50:  871,  138  Pac.  205, 
18  N.  M.  503.  (Annotated) 
Acceptance  of  order. 

4.  An  order  for  goods  which  is  sought 
and  procured  by  the  seller  is  deemed  ac- 
cepted by  him  at  once,  and  no  other  ac- 
ceptance or  notice  of  acceptance  is  neces- 
sary. Cameron  Coal  &  M.  Co.  v.  Block. 
31:  6i8,  110  Pac.  720,  26  Okla.  615. 

5.  A  notification  to  a  customer  that  an 
order  sent  in  through  a  drummer  will  re 
ceive  prompt  and  careful  attention  does  not 
constitute  an  acceptance  of  the  order,  so  as 
to  complete  the  contract  of  sale.  Courtney 
Shoe  Co.  V.  Curd,  38:  903,  134  S.  W.  146, 
142    Ky.    219.  (Annotated) 

6.  A  delay  of  eight  days  in  rejecting  an 
order  for  goods  forwarded  througli  a  drum- 
mer is  not  unreasonable  so  as  to  destroy  its 
effect,  if  it  was  caused  by  sending  the  re 
jection  first  to  the  drummer  and  by  liis  re- 
turning it  to  his  principal,  to  be  sent  di- 
rectly  to  the  customer.  Courtney  Slioe  Co.' 
V.  Curd,  38:  903,  134  S.  W.  146,  142  Ky.  219. 
Digest  1-52  I..R.A.(N.S.) 


What  pagges  as  appurtenance. 

7.  'J'he  Bale  of  a  steamer  and  appurte- 
nances does  not  carry  a  rudder  which  had 
been  made  for  the  boat  while  the  old  one 
was  yet  serviceable,  but  which  had  not  been 
placed  on  board,  and  might  be  used  else- 
where, or  an  old  crank  shaft  which  had  been 
displaced  by  a  new  one,  but  at  tlie  time  of 
the  sale  is  still  on  board.  Gazzam  v.  Moe, 
8:  793,  82  Pac.  912,  40  Wash.  593. 

(Annotated) 

b.  Passing  of  title;  delivery. 

(See  also   same  heading   in   Digest   L.R.A. 

1-70.) 

In  case  of  conditional  sale,  see  infra,  I.  c. 

Review  on  appeal  of  findings  as  to  passing 
of  title,  see  Appeal  and  Error,  980. 

Part  performance  of  oral  contract,  see  Con- 
tracts,  309-316. 

Meaning  of  phrase  "F.  0.  B.,"  see  Con- 
tracts, 382. 

Premature  breach  of  contract,  guarantying 
delivery  during  certain  season,  see  Con- 
tracts, 695. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  532,  533,  652. 

Parol  evidence  to  show  time  of  delivery,  see 
Evidence,  932. 

Sufficiency  of  evidence  to  show  good  faith 
in  sale,  where  property  is  left  in  posses- 
sion of  seller,  see  Evidence,  2090. 

Sufficiency  of  evidence  of  passing  of  title, 
see  Evidence,  2231. 

When  title  passes  to  liquor  sold,  see  Intox- 
icating Liquors,   166-181. 

When  title  passes  so  as  to  prevent  wrongful 
taking  by  purchaser  from  being  lar- 
ceny,  see  Larceny,   6. 

Delivery  of  pledge,  see  Plej^ge  and  Collat- 
eral Security,  2-10. 

See  also  infra,  114,  122,  126. 

8.  No  intention  to  make  delivery  of  or 
to  pass  the  property  in  the  vessels  before 
their  completion  and  acceptance  is  mani- 
fested by  a  contract  whereby  one  party 
agrees  to  build  and  sell,  and  the  other  party 
to  purchase,  two  steamers,  to  be  built  ac- 
cording to  certain  specifications  and  when 
completed  to  have  steam  trials  at  the  build- 
er's expense,  but  providing  that  the  vessels 
will  not  be  considered  as  delivered  to  and 
finally  accepted  by  the  purchasers  until  they 
should  have  passed  an  official  trial,  the  cost 
of  which  is  to  be  borne  by  the  purchaser, 
and  that  the  steamers  shall  be  at  the  risk 
of  the  builders  until  finally  leaving  a  cer- 
tain port,  up  to  which  date  the  builders 
shall  keep  them  insured  against  fire  and 
other  risks  to  an  amount  equal  to  the  pur- 
chase money  paid  in  advance,  although  it 
contains  stipulations  for  the  price  to  be 
paid  by  instalments  at  certain  periods  of 
construction  and  for  the  appointment  of  an 
expert  by  the  purchasers  to  superintend  the 
construction  of  the  vessels  and  machinery. 
Laing  &  Sons,  Ltd.,  v.  Barclay  Curie  &  Co. 
Ltd.,  2  B.  R.  C.  63.5,  [1908]  A.  C.  35.  Also 
Reported  in  [1908]  S.  C.   (H.  L.)   1,  77  L. 
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J.  P.  C.  N.   S.  33,   97  L.  T.  N.   S.   816,   10 
Asp.  Mar.  L.  Cas.  583.  (Annotated) 

9.  Actual  delivery  is  not  a  condition 
precedent  to  the  vesting  of  title  to  a  specific 
chattel  in  a  purchaser  who  has  paid  the 
agreed  price  to  the  vendor.  Seldomridge 
V.  Farmers'  &  M.  Bank,  30:  337,  127  N.  W. 
871,  87  Neb.  531. 

10.  Where  a  specified  quantity  of  grain, 
identical  in  kind  and  uniform  in  value,  is 
sold  from  a  mass,  a  separation  is  not  neces- 
sary to  vest  title,  where  the  intention  of 
the  parties  that  title  shall  pass  before  sepa- 
ration is  clearly  manifested.  Seldomridge 
V.  Farmers'  &  M.  Bank,  30:  337,  127  N.  W. 
871,  87  Neb.  531. 

11.  Where  the  goods  sold  are  sufficiently 
designated,  so  that  no  question  can  arise 
as  to  the  thing  intended,  it  is  not  ab- 
solutely necessary  to  the  passing  of  title 
that  they  should  be  in  a  deliverable  con- 
dition, or  that  the  quality  or  quantity, 
when  the  sale  depends  on  either  or  both, 
should  be  determined.  They  are  mere  cir- 
cumstances indicating  intent,  but  are  not 
conclusive.  Lynch  v.  Merrill,  46:  192,  78  S. 
E.  669,  72  W.  Va.  514. 

12.  Whether  a  sale  of  personal  property 
is  complete,  or  only  executory,  is  to  be  de- 
termined from  the  intention  of  the  parties 
as  gathered  from  the  contract,  the  situation 
of  the  thing  sold,  and  the  circumstances 
surrounding  the  sale.  Lynch  v.  Merrill,  46: 
192,  78  S.  E.  669,  72  W.  Va.  514. 

13.  A  sale  of  20  tons  of  hay  from  a  lar- 
ger quantity  in  a  mow  is  complete,  so  as  to 
prevent  its  subsequent  attachment  as  the 
property  of  the  seller,  although  there  was 
no  distinguishing  mark  placed  upon  it,  and 
the  portion  sold  is  not  separated  from  the 
portion  retained,  where  it  is  agreed  that  the 
amount  sold  shall  be  taken  to  be  the  10,000 
cubic  feet  lying  nearest  a  specified  wall  of 
the  barn,  extending  from  side  to  side  of  the 
mow.  Barber  v.  Andrews,  26:  i,  69  Atl.  1, 
29  R.  I.  51.  (Annotated) 

14.  No  sale  is  consummated  under  a  con- 
tract for  the  sale  of  certain  bales  of  cotton 
at  a  specified  price  per  pound,  even  though 
there  be  a  constructive  delivery  to  the 
buyer,  if  the  weights  of  the  cotton  be  un- 
known, and  such  weights,  by  which  the 
amount  of  the  purchase  price  is  to  be  de- 
termined, are,  by  the  contract,  to  be  ascer- 
tained by  a  subsequent  weighing  by  the  buyer 
when  actual  delivery  to  him  is  made,  and  the 
cotton  is  destroyed  by  fire  before  being  so 
delivered  and  weighed,  since  the  ascertain- 
ment of  a  valuable  consideration,  which  ia 
essential  to  a  sale,  thereby  becomes  impos- 
sible. Deadwvler  v.  Karow,  19:  197,  62  S.  E. 
172,  131  Ga.  227.  (Annotated) 

15.  The  general  rule  is  that,  when  the 
terms  of  sale  of  personal  property  have 
been  agreed  on,  and  the  bargain  is  struck, 
and  everything  the  seller  has  to  do  with 
the  goods  is  complete,  the  contract  of  sale 
becomes  absolute  as  between  the  parties 
without  actual  payment  or  delivery,  and 
the  property  and  the  risk  of  accident  to 
the  goods  vest  in  the  buyer.  Baker  v.  Mc- 
Donald, 1:  474,  104  N.  W.  923,  74  Neb.  595. 
Digest   1-52  Ii.R.A.(N.S.) 


16.  Where  the  amount  to  be  paid  is  to 
be  determined  by  measurement  of  the 
property,  to  be  made  by  the  parties,  a 
measurement  which  is  grossly  unfair,  as 
the  result  of  fraud  or  mistake,  is  not  bind- 
ing, and  a  tender  based  thereon  does  not 
entitle  the  purchaser  to  possession.  Baker 
v.  McDonald,  i :  474,  104  N.  W.  923,  74 
Neb.   595. 

17.  Under  a  contract  by  which  articles 
are  delivered  to  an  intending  purchaser  with 
the  understanding  that  if  he  is  pleased  he 
will  keep  and  pay  for  them,  but  if  not 
pleased,  will  return  them  within  a  reasona- 
ble time,  the  title  does  not  pass,  and  any 
loss  or  damage  from  any  cause  except 
through  negligence  of  the  purchaser  rests 
upon  the  seller.  Gottlieb  v.  Rinaldo,  6:  273, 
93  S.  W.  750,  78  Ark.  123.        (Annotated) 

18.  The  prima  facie  rule  of  construction 
of  a  contract  for  the  sale  of  goods  not  in 
existence,  but  to  be  produced  by  the  seller, 
is  that  the  parties  intended  that  the  prop- 
perty  should  vest  in  the  buyer  and  the  right 
to  the  price  in  the  seller  as  soon  as  the 
contract  came  to  relate  to  specific  ascer- 
tained goods;  and  the  inquiry  in  such  a 
case  must  always  be  whether  there  is  any 
sufficient  indication  of  a  contrary  intention. 
Stewart  v.  Henningsen  Produce  Co.  50:  iii, 
129  Pac.  181,  88  Kan.  521.         (Annotated) 

19.  Where  the  goods  contracted  for  are 
an  entire  quantity,  and  there  is  nothing  in 
the  circumstances  of  the  case  to  indicate  a 
contrary  intention,  the  risk  of  loss  attaches 
to  the  quantity  of  goods  only  when  com- 
pleted and  ready  for  delivery,  and  not  to 
each  separate  instalment  as  completed  and 
ready  for  delivery.  Stewart  v.  Henningsen, 
50:  III,  129  Pac,  181,  88  Kan.  521. 

20.  Where,  upon  a  purchase  and  sale  of 
a  certain  quantity  of  "whites"  and  "yolks", 
of  eggs,  to  be  converted  by  the  vendor  into 
a  product  known  as  "egg  meats,"  and  put 
by  him  in  cans  of  a  certain  weight,  and 
placed  in  cold  storage,  to  be  delivered  "f. 
o.  b."  the  vendor's  station  as  ordered  out 
by  the  purchaser,  the  vendor  to  pay  all 
charges  up  to  January  1st  for  "storage, 
insurance,  and  interest,"  it  appears  that 
the  quantity  bargained  for  was  completed 
so  that  nothing  remained  to  be  done  there- 
on by  the  vendor  to  put  the  goods  in  a  de- 
liverable state,  and  was  stored,  in  the  previ- 
ous October,  such  date  of  the  completion  of 
the  preparation  of  the  entire  quantity  bar- 
gained for  determined  the  time  of  the  pass- 
ing of  title  to  the  property,  and  any  loss 
occurring  after  that  time  falls  upon  the 
purchaser.  Stewart  v.  Henningsen  Produce 
Co.  50:  III,  129  Pac.  181,  88  Kan.  521. 

21.  A  stipulation  in  a  contract  for  the 
purchase  of  a  product  to  be  prepared  by  the 
vendor  from  the  whites  and  yolks  of  eggs, 
that  the  vendor  should  pay  the  cost  of  in- 
surance of  the  product  up  to  a  certain  date, 
does  not  necessarily  determine  that  the  risk 
of  loss  was  assumed  by  the  vendor,  nor  that 
the  title  is  to  be  retained  by  him  until  this 
date.  Stewart  v.  Henningsen  Produce  Co.' 
50:  III,   129  Pac.  181,  88  Kan.  521.  ^ 
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22.  Attaching  a  draft  for  the  purchase 
price  to  the  bill  of  lading,  and  forwarding 
it  for  collection,  reserve  title  in  the  consign- 
or notwithstanding  the  bill  of  lading  is  in 
the  name  of  the  consignee;  and,  if  the 
draft  is  excessive,  the  consignee  does  not 
acquire  the  title  by  tendering  the  correct 
amount  due,  so  as  to  prevent  his  attaching 
the  property,  in  case  the  consignor  is  a  non- 
resident, for  the  enforcement  of  the  con- 
tract. Greenwood  Grocery  Co.  v.  Canadian 
County  Mill  &  Elevator  Co.  a:  79,  62  S.  E. 
191,  72  S.  C.  450.  (Annotated) 

23.  Under  a  contract  between  the  state 
and  a  publishing  company  for  the  publica- 
tion of  certain  reports  and  the  preparation 
of  stereotyped  plates  in  aid  of  that  purpose, 
which  were  to  remain  the  property  of  the 
state  and  to  be  delivered  to  it  free  of  charge, 
it  seems  that  the  title  to  the  plates  does  not 
pass  to  the  state  before  delivery.  State  v 
State  Journal  Co.  9:  174,  106  N.  W.  434,  75 
Neb.  275. 

24.  In  a  contract  by  which  one  under- 
takes to  act  as  sales  agent  for  another, 
for  a  definite  period  of  time,  and  to  buy 
and  pay  for  at  certain  prices  all  stock  on 
hand  at  the  expiration  of  such  period,  title 
to  tlie  property  passes  at  such  expiration, 
and  a  bankruptcy  trustee  of  the  agent  will 
be  entitled  to  it  as  against  the  claims  of 
the  principal.  Parlett  v.  Blake,  39:  620, 
188  F«d.  200,  110  C.  C.  A.  72. 

i  (Annotated) 

25.  Where  a  traveling  salesman  takes  an 
order  for  confectionery  and  forwards  it  to 
the  manufacturer  in  another  state,  for  ac- 
ceptance or  rejection  by  him,  and  the  or- 
der is  accepted  by  packing  the  confection- 
ery, which  is  colored  with  coal-tar  dye, — a 
coloring  prohibited  by  the  laws  of  the  state 
of  the  purchaser, — and  delivering  the  same 
to  the  carrier  for  shipment  to  the  pur- 
chaser, the  sale  takes  place  in  the  state  of 
the  manufacturer,  and  the  salesman  is  not 
guilty  of  the  violation  of  a  statute  of  the 
state  of  the  purchaser,  prohibiting  the 
manufacture  or  sale  of  confectionery  col- 
ored with  coal-tar  dve.  State  v.  Gruber, 
45:  591,  133  N.  W.  57i,  116  Minn.  221. 

26.  A  traveling  salesman,  in  taking  and 
forwarding  an  order  for  confectionery  man- 
ufactured contrary  to  the  laws  of  the  state 
where  the  order  is  taken,  which  order  is 
to  be  accepted  by  the  manufacturer,  is  not 
guilty  of  selling  adulterated  confectionery 
m  the  state  where  the  order  is  taken,  or 
abetting  in  such  a  sale,  although  the  manu- 
facturer tills  the  order  and  ships  the  goods. 
State  v.  Gruber,  45:  591,  133  N.  W.  571, 
116  Minn.  221. 

Inspection. 

Effect  of  inspection  on  warranty,  see  infra, 

II.  d. 
See  also  infra,  57. 

27.  Upon  sale  of  articles  of  a  certain 
quality  free  on  board  at  point  of  shipment, 
to  be  transported  to  another  place,  the  buy- 
er has  a  reasonable  time  for  inspection 
after  they  arrive  at  destination,  where  the 
contract  is  silent  as  to  time  and  place  of 
Digest  1-52  I..R.A.(N.S.) 


inspection    and    acceptance,    or   of    payment 

of  purchase  price.     Katon  v.  lilackburn.  20: 

53,  96  Pac.  870,  97  Pac.  539,  52  Or.  300. 

Delivery  to  carrier. 

Completion  of  sale  by  delivery  to  carrier 
for  transportation,  see  Conflict  of 
Laws,   115. 

Sufficiency  of  delivery  to  carrier  to  satisfy 
statute  of  frauds,  see  Contracts,  314. 

As  compliance  with  agreement  to  return  ar- 
ticles boufjht  if  unsatisfactory,  see  Con- 
tracts, 661. 

Place  of  sale  of  intoxicating  liquors,  see 
Intoxicating  Liquors,    166-179. 

28.  A  mere  request  to  send  goods  ordered 
by  a  particular  train,  which  is  a  passenger 
train,  not  carrying  freight,  is  not  sullicient 
to  designate  the  express  company,  rather 
than  the  railroad  company,  as  the  carrier 
who  shall  take  charge  of  the  shipment,  so 
as  to  prevent  title  passing  if  the  property 
is  put  in  charge  of  the  railroad  company 
rather  than  the  express  company.  Harper 
v.  State,  25:  669,  121  S.  W.  737,  91  Ark.  422. 

29.  Title  passes  upon  delivery  by  the 
seller  of  machinery  to  the  carrier  f.  o.  b. 
at  the  place  of  manufacture,  if  it  is  not 
expressly  reserv^,  although  the  purchase 
price  has  not  been  paid  and  the  seller  is 
to  assist  in  setting  it  up.  Dentzel  v.  Island 
Park  Asso.  33:54,  78  Atl.  935,  229  Pa. 
403.  ( Annotated ) 

30.  A  sale  in  response  to  a  mail  order 
is  completed,  in  the  absence  of  a  communi- 
cation accepting  the  offer,  at  the  time  the 
goods  are  delivered  to  the  carrier  for  trans- 
portation to  the  purchaser.  State  v.  J.  W 
Kelly  &  Co.  36:  171,  133  S.  W.  1011,  123 
Tenn.   556. 

Bill  of  lading. 

S^e  infra,  33. 

Sufficiency  of  delivery. 

Effect  of  chattel  mortgagor  retaining  pos- 
session, see  Chattel  Mortgage,  24-30. 

Effect  of  chattel  mortgagee  taking  posses- 
sion, see  Chattel  Mortgage,  31-38. 

Necessity  and  suiliciency  of  change  of  pos- 
session to  avail  as  against  creditors, 
see  Fraudulent  Conveyances,  V. 

Effect  of  taking  possession  by  pledgee,  see 
Pledge  and  Collateral  Security,  14. 

31.  Change  of  possession  of  a  warehouse 
on  leased  land,  and  its  contents,  is  effected 
by  a  delivery  of  the  key,  and  ceasing  to 
exercise  control  over  the  property.  Western 
Min.  Supply  Co.  v.  Quinu,  28:  214,  105  Pac. 
732,  40  Mont.  156. 

32.  Sufficient  delivery  of  lumber  stacked 
in  the  mill  yard  to  pass  the  title  as  against 
subsequent  purchasers  is  effected  by  the 
agent  of  the  buyer,  upon  paying  a  por- 
tion of  the  purchase  price,  estimating  the 
quantity  and  marking  the  stacks  with  the 
name  of  the  purchaser,  the  intention  of 
both  parties  being  thereby  to  transfer  the 
title,  and  that  the  balance  of  the  purcluise 
money  shall  be  paid  when  the  lumber  is 
smoothed  and  barked.  McDermott  v.  Kim- 
ball Lumber  IMfg.  Co.  39:  461,  144  S.  W. 
524,    102   Ark.   344. 

33.  The  mailing  of  a  bill  of  lading  with 
an    order    thereon    directing    delivery    of    a 
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consignment  of  goods  shipped  by  a  con- 
signor to  himself,  to  a  purchaser  at  the 
point  consigned  to,  does  not  constitute  a 
delivery  of  the  consignment  to  such  pur- 
chaser, at  least  in  the  absence  of  an  agree- 
ment between  the  parties  for  such  a  con- 
structive delivery  or  an  established  cus- 
tom, and  especially  where  the  consignment 
had  been  destroyed  in  part  during  transit, 
thereby  rendering  impossible  a  delivery  by 
such  mode  of  the  specified  quantity.  Back 
V.  Smith,  34:  293,  66  S.  E.  1,  66  W.  Va.  47. 

( Annotated ) 
Place  or  time  of  delivery. 
Place  of  sale  of  intoxicating  liquors,  see  In- 
toxicating Liquors,  III.  g. 

34.  Delivery  of  possession  of  chattels 
under  a  contract  of  sale  is  sufficient  as 
against  an  attachment,  if  made  prior  to  the 
time  it  is  levied,  although  the  sale  is  not 
accompanied  by  immediate  delivery,  as 
required  by  statute.  Western  Min.  Supply 
Co.  v.  Quinn,  28:  214,  105  Pac.  732,  40  Mont. 
156.  (Annotated) 

35.  Delivery  to  a  carrier  on  the  1st  of 
August,  for  transportation  to  a  destina- 
tion only  three  or  four  days  away,  of 
goods  bought  for  delivery  on  or  about  the 
Ist  of  September,  is  not,  where  the  buyer 
refuses  to  accept  them,  such  a  delivery  to 
him  as  will  sustain  an  action  for  goods 
sold  and  delivered.  Arons  v.  Cummings, 
31:  942,  78  Atl.  98,  107  Me.  19.  (Annotated) 
Sale  C.  O.  D. 

Sale  of  liquor,  see  Intoxicating  Liquors, 
42,   119,  166-171,  176. 

36.  Payment  and  delivery  are  concurrent 
acts  in  a  sale  of  goods  to  be  paid  for  in 
cash  on  delivery.  Masoner  v.  Bell,  18:  i66, 
95  Pac.  239,  20  Okla.  618. 

37.  In  a  sale  of  goods  to  be  paid  for  in 
cash  on  delivery,  payment  is  a  condition 
precedent  to  the  passing  of  title  to  the 
vendee;  and  if  on  delivery  of  the  goods 
payment  is  refused,  and  the  same  are  ap- 
propriated by  him  to  his  own  use,  an  ac- 
tion against  him  for  the  value  will  lie  by 
the  vendor.  Masoner  v.  Bell.  18:  166,  95 
Pac.  239,  20  Okla.   618. 

38.  In  sales  of  specific  chattels  for  cash 
on  delivery,  delivery  and  payment  are  con- 
current acts,  and  delivery  in  the  expecta- 
tion of  receiving  immediate  payment  is  not 
absolute,  but  conditional,  and,  when  there 
is  no  waiver  of  payment,  the  property  does 
not  pass  imtil  the  price  is  paid.  Baltimore 
&  0.  S.  W.  R.  Co.  V.  Good,  29:  713,  92  N.  E. 
435,   82  Ohio  St.   278. 

c.   Conditional  sales. 

(See   also   same   heading   in   Digest   L.R.A. 

1-70J 

Warranty  of  title,  see  infra,  68. 

Rights  of  parties  on  breach  of  conditional 
sale  contract,  see  infra,  141-158. 

Rights  of  seller  as  against  bona  fide  pur- 
chaser from  vendee,  see  infra,  239- 
243. 

Attachable  interest  of  purchaser  of  goods 
sold  conditionally,  see  Attachment,  1. 
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Priority  of  attachment  over  lien  of  con- 
ditional sale  contract,  see  Attachment, 
21,  22. 

Negotiability  of  note  containing  provision 
as  to  reservation  of  title  to  goods  for 
which  note  is  given,  see  Bills  and 
Notes,  44. 
i  Effect  of  taking  renewal  note  without  re- 
serving title,  see  Bills  and  Notes,  202. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  I.  i. 

Right  to  remove  fixtures  under  conditional 
sale  contract  as  breach  of  covenant  in 
deed  to  real  property,  see  Covenants 
AND  Conditions,  36,  55. 

Effect  on  right  of  conditional  vendor  to 
reclaim  property  of  fact  that  purchaser 
intends  to  use  it  unlawfully,  see  Con- 
tracts, 584. 

Presumption  from  retention  of  title  to  chat- 
tels, see  Evidence,  535. 

Parol  evidence  to  vary  conditional  sale,  see 
Evidence,  710. 

Effect  of  provisions  in,  to  prevent  article 
sold  becoming  fixture,  see  Fixtures,  2, 
24-26. 

Rights  of  conditional  vendor  of  machinery 
annexed  to  building  as  against  pur- 
chaser of  building,  see  Fixtures,  2, 
25,  26. 

Disaffirmance  of  conditional  sale  contract 
by  infant  purchaser,  see  Infants,   80. 

Injunction  to  restrain  conditional  vendor 
from  asserting  title  to  property  as 
against  third  person,  see  Injunction, 
247. 

Forfeiture  of  insurance  policy  by  execution 
ot  chattel  mortgage  to  conditional  ven- 
dor, see  Insurance,  235,  236. 

Libel  by  publication  of  copy  of  record  of 
conditional  sales,  see  Libel  and  Slan- 
der, 115. 

Mechanics'  liens  for  improvements  made  at 
instance  of  vendee,  see  Mechanics' 
Liens,  21. 

Settlement  between  parties  to,  as  novation, 
see  Novation,  4. 

Pleading  in  action  on  conditional  sale  con- 
tract, see  Pleading,  138. 

Replevin  by  conditional  vendor  of  goods,  see 
RepleVin,  4,   9,   34. 

See  also  infra,  66. 

39.  A  conditional  sale  contract  does  not 
convey  title,  and  if  the  terms  provide  tiiere- 
for,  it  entitles  the  vendor  to  retake  posses- 
sion of  the  property  described  therein  on 
default  by  vendee,  if  it  has  previously  been 
delivered  to  hini;  and  the  rights  of  the 
vendee  are  terminated  wlien  this  is  done. 
Pfeifer  v.  Norman,  38:  891,  133  N.  W.  97, 
22  N.  D.   168. 

40.  The  title  does  not  pass  at  the  time 
of  installation,  by  a  contract  for  the  sale  of 
machinery  which  stipulates  that,  until  the 
price  is  paid,  the  title  and  ownership  shall 
remain  in  the  vendor;  so  that  before  such 
payment  the  purchaser  cannot  maintain  an 
action  for  breach  of  warranty  of  quality. 
Bunday  v.  Columbus  Mach.  Co.  5:  475,  106 
N.  W.  397,  143  Mich.  10.  (Annotated) 
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41.  The  effect  of  a  provision  in  a  con- 
tract for  the  sale  of  personal  property,  that 
the  title  shall  remain  in  the  vendor  until 
the  property  is  fully  paid  for,  in  creating  a 
conditional  sale,  is  not  destroyed  by  a  clause 
which  authorizes  the  vendor,  under  certain 
conditions,  to  retake  all  property  unsold  by 
the  vendee.  Monitor  Drill  Co.  v.  Mercer, 
20:  1065,  163  Fed.  943,  90  C.  C.  A.  303. 

42.  A  provision  in  a  contract  of  condi- 
ditional  sale  of  chattels,  authorizing  the 
vendor  to  take  possession  of  property,  of 
whatever  nature,  derived  from  sale  of  the 
chattels  by  the  vendee,  reduce  it  to  cash, 
and  apply  the  proceeds  upon  the  amount 
due  under  the  contract,  does  not  qualify 
the  title  to  the  property  remaining  unsold 
by  the  vendee,  which  was  retained  by  the 
vendor.  Monitor  Drill  Co.  v.  Mercer,  20: 
1065,  163  Fed.  943,  90  C.  Q.  A.  303. 

43.  Taking  notes  and  collateral  security 
for  the  purchase  price  of  chattels  does  not 
destroy  features  of  the  contract  constitut- 
ing the  transaction  a  conditional  sale.  Mon- 
itor Drill  Co.  V.  Mercer,  20:  1065,  163  Fed. 
943,  90  C.  C.  A.  303.  (Annotated) 

44.  Under  a  conditional-sale  contract  bv 
which  the  title  remains  in  the  seller  until 
performance  of  the  conditions,  the  indorse- 
ment of  the  purchase-money  note  to  a  bank 
as  collateral  for  a  loan  to  the  seller  is  an 
election  to  treat  the  note  as  an  absolute 
debt,  which  vests  title  to  the  property  in 
the  purchaser.  Winton  Motor  Carriage  Co. 
v.  Broadway  Automobile  Co.  37:  71,  118  Pac. 
817,  65  Wash.  650. 

45.  A  conditional  sale  need  not  be  signed 
by  the  vendor,  in  order  to  render  it  valid  as 
against  the  vendee  or  one  purchasing  under 
him,  under  a  statute  declaring  that  such 
sales,  in  order  that  the  reservation  of  title 
may  be  valid  as  against  third  parties,  must 
be  in  writing  and  executed  and  attested  in 
the  same  manner  as  a  chattel  mortgage, 
where  it  does  not  clearly  appear  on  the  face 
of  the  contract  that  both  parties  thereto 
intended  to  sign  it  before  it  should  become 
effective.  Clarke  Bros.  v.  McNatt,  26:  585, 
64  S.  E.  795,  132  Ga.  610. 

46.  A  conditional  vendor  of  real  estate 
is  bound  by  an  agreement  between  the  ven- 
dee and  a  conditional  vendor  of  personal 
property  which  is  attached  thereto  that  the 
title  shall  remain  in  the  vendor  until  the 
price  is  paid,  where  the  vendor  of  the  realty 
does  not  part  with  value,  or  lose  any  rights 
on  account  of  the  attachment  of  the  per- 
sonalty to  the  premises.  Davis  v.  Bliss, 
10:  458,  79  N.  E.  851,  187  N.  Y.  77. 
Recording;    filing. 

Effect  of  recording  conditional  sale  on  rights 
of  bona  fide  purchaser,  see  infra,  243. 

Priority  of  judgment  over  lien  of  condi- 
tional sale  contract  illegally  recorded, 
see  Attachment,  21,  22. 

Hight  of  trustee  in  bankruptcy  to  lien  ac- 
quired by  assignee  for  creditors  on 
property  conditionally  sold,  where  sale 
was  not  registered,  see  Bankeuptcy,. 
29. 
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Conditional  sale  filed  within  four  months 
of  bankruptcy  as  preference,  see  Bank- 
BtJPTCY,    89. 

Sufficiency  of  evidence  of  fraudulent  intent 
not  to  record  conditional  sale,  see  Evi- 
dence, 2233. 

Effect  of  recording  on  rights  of  vendor  a» 
to  third  persons,  see  Injunction,  247. 

Effect  of  filing  as  against  meclianics'  lien 
for  improvements,  see  Mechanics' 
Liens,  21, 

Failure  of  conditional  vendor  taking  mort- 
gage security,  to  record  mortgage,  see 
Records  and  Recoiujino  Laws,  33. 

47.  The  mere  recording  of  a  contract  of 
sale  of  sawmill  timber  which  reserves  title 
in  the  vendor  and  provides  that  the  vendee 
may  sell  the  lumber,  but  tliut  the  checks 
therefor  must  be  made  payable  to  the  orig- 
inal vendor  does  not  convey  notice  of  such 
conditions  or  impose  on  purchasers  of  the 
lumber  the  duty  of  seeing  that  the  original 
vendor  received  the  proceeds  of  tlie  sale 
Clarke  Bros.  v.  McNatt,  26:  585,  G4  S.  E. 
795,  132  Ga.  610.  (Annotated) 

48.  Where  a  statute  requiring  iiling  of 
chattel  mortgages  is  construed  as  intended 
to  protect  only  those  having  some  specific 
lien  upon  or  right  to  the  mortgaged  prop- 
erty, the  same  construction  will  be  giveA 
to  statutes  providing  for  filing  of  condi- 
tional sale  contracts.  Big  Four  Implement 
Co.  V.  Wright,  47:  1223,  207  Fed.  535,  125  C. 
C.  A.  577. 

49.  Failure  to  record  a  conditional  sale 
contract  will  not  make  it  ineffectual  against 
trustees  in  bankruptcy  of  the  vendee,  if  the 
recording  acts  make  unrecorded  sales  void- 
able only  against  lien  creditors,  and  the 
trustees  represent  no  creditors  having  a 
prior  lien  on  the  bankruptcy  proceedings. 
Monitor  Drill  Co.  v.  Mercer,  20:  1065,  163 
Fed.  943,  90  C.  C.  A.  303. 

50.  A  manufacturer  who  places  goods  for 
sale  with  a  ret  ler,  retaining  title  by  a 
conditional  bill  of  sale,  which  is  not  re- 
corded as  required  by  statute  to  become  no- 
tice to  purchasers,  cannot  recover  the  prop- 
erty from  a  corporation  to  which  the  re- 
tailer turns  over  his  stock  in  trade  in  sat- 
isfaction of  a  subscription  to  stock  of  the 
corporation,  where  the  corporation  had  no 
notice  of  the  rights  of  the  manufacturer. 
Bass,  Heard,  &  Howie  v.  International  Har- 
vester Co.  33:  374,  53  So.  1014,  169  Ala.  154. 

d.  Acceptance ;  retention. 

(See  also   same  heading   in   Digest   L.R.A. 

1-70.) 

Rejection   of  goods,   see   infra,   220-227. 

Validity  of  provision  that  acceptance  shall 
waive  all  claims  for  damages  for  de- 
lay, see  Contracts,  75. 

What  relieves  from  necessity  of  giving  no- 
tice of  acceptance,  see  Contracts,  170. 

SuflSciency  of  acceptance  to  satisfy  statute 
of  frauds,  see  Contracts,  310. 

Estoppel  by,  see  Estoppex,  96. 
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Burden  of  proving  acceptance,  or  that  re- 
fusal to  accept  was  in  bad  faith,  see 
Evidence,   534. 

Evidence  as  to  use  of  machine  after  suit 
brought  for  its  price,  see  Evidence, 
1138. 

Evidence  as  to  intent  of  buyer,  see  Evi- 
dence, 1617-1619. 

Right  to  instructions  as  to  necessity  of 
intent  to  accept,  see  Trial,  851. 

Right  of  purchaser  to  testify  as  to  his  in- 
tent not  to  accept,  see  Witnesses,  13. 

See  also  supra,  8;  infra,  77,  93,  107,  115,; 
Contracts,  761. 

51.  One  who  receives  and  retains  prop- 
erty bought  under  a  contract  cannot  defeat 
an  action  for  the  price  by  showing  that  it 
did  not  exactly  correspond  with  the  require- 
ments of  the  contract.  America  Theater 
Co.  V.  Siegel,  C.  &  Co.  4:  1167,  77  N.  E. 
588,  221  111.  145.  (Annotated) 

52.  A  mere  direction  by  a  buyer  of  goods 
to  deliver  them  to  a  carrier  does  not  render 
their  receipt  by  the  carrier  an  acceptance 
as  to  quality,  so  as  to  preclude  the  buyer's 
right  to  reject  them  in  case  they  are  not  as 
ordered.  Schiller  v.  Blyth  &  F.  Co.  8: 
1 167,  88  Pac.  648,  15  Wyo.  304. 

( Annotated ) 

53.  Receipt  and  retention  of  property  are 
sufficient  to  bar  a  claim  for  damages  for 
delay  in  delivery,  without  any  acknowledg- 
ment that  the  delivery  was  sufficient,  under 
a  provision  of  a  contract  that  acceptance  of 
it  shall  constitute  such  bar.  Victor  Chemi- 
cal Works  v.  Hill  Clutch  Co.  10:  814,  152 
Fed.  393,  81  C.  C.  A.  519. 

54.  One  who,  with  knowledge  that  an- 
other's contract  to  furnish  material  in  in- 
stalments for  use  in  a  building  has  not  been 
complied  with,  accepts  and  uses  material 
tendered,  is  liable  for  the  value  of  benefits 
received,  less  his  loss  by  reason  of  the 
breach.  United  States  use  of  Hudson  River 
Stone  Supply  Co.  v.  Molloy,  11:  487,  144 
Fed.  321,  75  C.  C.  A.  283! 

55.  The,  purchaser  of  a  chattel,  who 
without  any  agreement  between  the  parties 
as  to  the  price,  receives  it  from  the  carrier 
with  knowledge  of  the  price  demanded  by 
the  seller,  which  is  his  regular  selling  price 
and  a  reasonable  one,  will  be  bound  to  pay 
that  price,  although,  before  receiving  the 
property,  he  contended  that  the  price  to  be 
paid  was  a  less  amount.  Estey  Organ  Co. 
V.  Lehman,  11:254,  111  N.  W.  1097,  132 
Wis.    144.  (Annotated) 

56.  Buyers  of  an  engine  on  approval,  who 
tried  it,  and  then,  after  notifying  the  seller's 
agent  that  they  would  not  accept  it,  with 
no  special  exigency  to  make  its  use  unavoid- 
able, used  it  to  finish  a  job,  thereby  exer- 
cised their  election  to  retain  the  engine,  and 
cannot  subsequently  repudiate  the  contract; 
and  the  questi  m  whether  they  had  further 
time  to  try  it  under  the  contract  is  imma- 
terial when  they  declared  they  did  not  so 
desire,  and  the  subsequent  use  was  not  for 
trial.  Fox  v.  Wilkinson,  14:  1107,  113  N.  W. 
669,  133  Wis.  337.  (Annotated) 
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57.  The  mere  receipt  by  the  consignee  of 
articles  to  be  of  a  certain  quality  under  the 
contract  of  sale,  sent  to  him  through  a  car- 
rier, at  point  of  destination,  and  his  offer 
to  sell  and  dispose  of  them,  do  not  amount 
to  an  acceptance  as  matter  of  law  if  a  rea- 
sonable time  in  which  to  inspect  and  re- 
ject has  not  elapsed;  nor  does  the  unauthor- 
ized sale  by  his  agent  of  a  small  part  of 
the  property,  which  is  promptly  repudiated 
by  him.  Eaton  v.  Blackb4irn,  20:  53,  96  Pac. 
870,  97  Pac.  539,  52  Or.  300. 

58.  Acceptance  and  use  for  months  of 
electrical  apparatus  without  criticism  or 
complaint  will  preclude  reliance  on  a  defense 
of  breach  of  parol  warranty  of  results  from 
its  use  in  an  action  for  the  purchase  price. 
Electric  Storage  Battery  Co.  v.  Waterloo, 
C.  F.  &  N.  R.  Co.  19:  1183,  116  N.  W.  144, 
138  Iowa,  369. 

59.  Acceptance  of  machinery  after  trial 
waives  a  right  of  action  for  breach  of  war- 
ranty, where  the  contract  provides  that  such 
acceptance  shall  be  in  full  discharge  of  the 
agreements  contained  in  the  contract,  Fred 
W.  Wolf  Co.  V.  Monarch  Refrigerating  Co. 
50:  808,  96  N.  E.  1063,  252  111.  491. 

60.  Continued  use  by  one  who  has  bought 
machinery  on  approval,  after  a  written  noti- 
fication of  rejection  and  after  expiration  of 
the  time  within  which  rejection  is  to  be 
made,  constitutes  an  acceptance  if  the  seller 
is  insisting  that  it  has  complied  with  its 
contract,  although  its  agent  instructs  the 
buyer  to  use  the  machinery,  that  it  will  run 
satisfactorily.  Fred  W.  Wolf  Co.  v.  Mon- 
arch Refrigerating  Co.  50:  808,  96  N.  E. 
1063,  252  111.  491.  (Annotated) 

61.  The  necessity  of  keeping  a  refrigerat- 
ing plant  in  operation  to  preserve  stock  on 
hand  will  not  prevent  operation  beyond  the 
time  fixed  for  trial,  from  efTecting  an  ac- 
ceptance. Fred  W.  Wolf  Co.  v.  Monarch 
Refrigerating  Co.  50:  808,  96  N.  E.  1063, 
252  111.  491. 

62.  The  size  and  weight  of  machinery 
bought  on  approval  will  not  prevent  its  use 
after  the  time  limited  for  rejection,  from 
operating  as  an  acceptance.  Fred  W.  Wolf 
Co.  V.  Monarch  Refrigerating  Co.  50:  808, 
96  N.  E.  1063,  252  111.  491. 

63.  A  purchaser  of  a  quantity  of  pack- 
ing boxes  warranted  to  be  dry  does  not 
lose  the  right  to  sue  upon  the  warranty  by 
accepting  those  tendered,  knowing  them 
to  be  damp,  and  not  as  called  for  by  the 
contract.  North  Alaska  Salmon  Co.  v. 
Hobbs,  Wall  &  Co.  35:  501,  113  Pac.  870, 
159  Cal.  380.  (Annotated) 

64.  A  purchaser  of  a  carload  of  hoops 
and  liners  for  barrels  waives  his  right  to  re- 
scind for  inferiority  of  quality  by  using 
nearly  half  of  the  shipment,  although  he 
promptly  notifies  the  seller  of  the  inferi- 
ority, and  claims  a  discount  from  the  con- 
tract price  because  thereof.  Noble  v.  Olym- 
pia  Brew.  Co.  36:  467,  117  Pac.  241,  64 
Wash.  461.  (Annotated) 

65.  Retention  of  an  engine  which  does 
not  fulfil  the  warranty,  beyond  the  time 
fixed  by  the  contract  for  its  return  at  the 
request  of  the  vendor  to  enable  him  to  ad- 
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j-ust  it,  does  not  waive  the  right  to  rescind. 
Lorcnz  v.  Hart-Parr  Co.  50:  796,  131  N.  W. 
446.   146  Wis    261. 

66.  Including  in  a  mortgage  by  a  corpo- 
ration to  its  president,  to  secure  him  against 
liability  upon  indorsements  made  for  its 
benefit,  a  machine  which  had  been  bought 
on  condition  that  the  title  should  remain 
in  the  vendor  until  it  was  paid  for,  and 
if  it  did  not  prove  satisfactpry,  it  might 
be  returned  and  Ihe  amount  paid  on  the 
purchase  price  recovered,  does  not,  if  made 
before  the  test  was  completed,  conclusively 
show  acceptance  of  the  machine,  so  as  to 
preclude  its  return  under  the  contract. 
Harrison  v.  Scott,  38:  1035,  96  N.  E.  755, 
203  N.  Y.  369.  (Annotated) 

67.  The  mere  acceptance  of  a  purchased 
article  after  the  agreed  time  of  delivery 
does  not  constitute  a  waiver  of  damages 
for  failure  to  deliver  in  time,  unless  such 
acceptance  is  accompanied  by  other  circum- 
stances which  manifest  an  intention  on  the 
part  of  the  buyer  to  waive  such  damages. 
Johnson  v.  North  Baltimore  Bottle  Glass 
Co.  7:  1 114,  88  Pac.  52,  74  Kan.  762. 

(Annotated) 

//.  Warranty. 
a.  In  general. 

(Bee  also  same  heading  in  Digest  L.R.A. 

1-70.) 

Waiver  of  breach  of  warranty,  see  supra, 
58,   59,  63-65. 

llescission  for  breach  of  warranty,  see  in- 
fra, III.  c. 

Rights  and  remedies  on  breach,  see  infra, 
159-180. 

On  sale  at  auction,  see  Assumpsit,  18. 

Pleading  as  to  breach  of,  see  Pleading,  260- 
262. 

Authority  of  agent  to  make  warranty,  see 
Principal  and  Agent,  40,  44,  45. 

Question  for  jury  as  to  breach,  see  Trial, 
625. 

Express. 

Evidence  of  oral  warranty,   see  Evidence, 

938,  944. 
Parol   evidence  as   to,   see  Evidence,   944, 

945. 

68.  A  sale  of  the  property  itself,  and  not 
merely  of  his  interest,  is  eflfected  by  a  condi- 
tional vendee  of  personalty  who  grants,  bar- 
gains, sells,  and  conveys  all  his  interest  in 
the  property,  subject  to  the  lien  of  the  ven- 
dor and  certain  other  claims,  agreeing  to 
warrant  and  defend  the  sale,  which  will  ren- 
der him  liable  on  his  warranty  in  case  his 
vendee  is  ousted  by  paramount  title  subor- 
dinate to  that  of  the  conditional  vendor. 
Bevan  v.  Muir,  32:  588,  101  Pac.  485,  53 
W^ash.    54.  (Annotated) 

69.  A  warranty  need  not  necessarily  be 
made  at  the  time  of  effecting  a  sale,  it  being 
suflBcient  if  it  is  made  under  such  circum- 
stances as  to  justify  the  inference  that  it 
enters  into  the  contract  as  finally  made. 
Leavitt  v.  The  Fiberloid  Co.  15:  855,  82  N. 
E.  682,  196  Mass.  440. 
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I  70.  There  is  no  breach  of  the  warranty 
I  of  sale  of  a  hay  press  designed  to  make 
[  smaller  bales  than  otlicr  presses,  and  war- 
ranted to  "do  more  work  with  the  same 
exertion  than  any  two-horse  power  press 
on  the  market,"  where  the  press  worked 
satisfactorily  in  making  the  baU's  it  was 
designed  to  make,  but  required  more  ])ower 
when  used  to  make  larger  bales.  Auto- 
Fodan  Hay  Press  Co.  v.  Ward,  50:  783, 
131  Pac.  595,  89  Kan.  218. 

71.  An  agreement  by  one  undertaking  to 
manufacture  articles  for  another,  that  they 
shall  be  constructed  in  a  careful,  workman- 
like, and  skilful  manner,  does  not  consti- 
tute an  express  warranty,  since  it  is  merely 
what  the  law  implies.  Heath  Dry  Gas  Co. 
v.  Hurd,  25:  160,  86  N.  E.  18,  193  N.  Y. 
255.  (Annotated) 

72.  An  agreement  by  the  contractor  that 
manufactured  articles  ordered  from  him 
shall  agree  with  the  plans  and  specifications 
will  not  be  treated  as  an  express  warranty 
that  they  will  conform  thereto.  Heath  Dry 
Gas  Co.  v.  Hurd,  25:  160,  86  N.  E.  18, 
193  N.  Y.  255. 

73.  An  express  warranty  of  a  car  load  of 
potatoes  may  be  found  from  the  fact  that 
at  the  time  of  the  sale  a  few  bags  were 
opened  and  examined,  and  the  owners  agent 
represented  that  the  rest  of  the  potatoes  in 
the  car  were  as  good  as  those  examined,  on 
which  representation  the  buyer  relied.  King 
v.  Graef,  20:  86,  117  N.  W.  1058,  136  Wis. 
548. 

Implied. 

Implied  by  description,  see  infra,  II.  b. 

Implied  warranty  on  sale  of  corporate  stock, 

see  Corporations,  240. 
Damages  for  breach,  see  Damages,  186,  199. 
Implied   warranty   of    title,    see    Evidence, 

568. 
On  sale  of  goods  for  food,  see  Food,  17. 
Pleading  as  to,  see  Pleiading,  262. 
See  also  supra,  71. 

74.  A  sale  of  personalty  in  the  vendor's 
possession  implies  a  warranty  as  to  the  en- 
tire title,  protecting  against  partial  defects, 
liens,  charges,  and  encumbrances  by  which 
the  title  transferred  is  rendered  anything 
less  than  full,  perfect,  and  unencumbered. 
Clevenger  v.  Lewis,  16:  410,  95  Pac.  230, 
20  Okla.  837.  (Annotated) 

75.  A  manufacturer  of  a  beverage  to  be 
sold  as  a  nonalcoholic  drink  impliedly  war- 
rants that  it  is  not  subject  to  tax  as  alco- 
holic. Haynor  Mfg.  Co.  v.  Davis,  17:  193, 
61  S.  E.  64,  147  N.  C.  267. 


6.  By  description. 


(See  also   same  heading   in   Digest   L.R.A. 
1-10.) 

76.  The  words  "good  merchantable"  in  a 
contract  for  sale  of  hay  mean  such  hay  as 
is  vendible  on  the  market  or  salable  on 
market  at  the  ordinary  price  on  such  mar- 
ket. Trego  V.  Arave,  35:  1021,  116  Pac.  119, 
20  Idaho,  38. 
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77.  One  who  offers  to  manufacture  a 
quantity  of  cards  of  a  certain  description 
does  not,  by  displaying  work  for  tlie  inspec- 
tion of  the  purcliaser,  warrant  that  the  cards 
will  equal  the  work  displayed,  and  there- 
fore if  the  purchaser  accepts  the  cards  de- 
livered' without  inspecting  them  within  a 
reasonable  time  to  see  if  they  conform  to 
the  description,  or  if  he  makes  sales  after 
learning  of  defects,  he  will  be  precluded 
from  claiming  damages  because  of  an  al- 
leged nonconformity.,  Minneapolis  Selling 
Co.  V.  R.  N.  Cowin  &  Co.  40:  513,  133  N.  W. 
338,   153   Iowa,   129. 

c.   Of  quality;  genuineness,   or  fitness. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Warranty  as  to,  by  description,  see  supra, 
II.  b. 

Express  warranty,  see  supra,  73. 

Remedy  on  breach  of  warranty,  see  infra, 
131-134. 

Action  on  note  for  purchase  price  of  ar- 
ticle, see  Bills  and  Notes,  220. 

Admission  of  evidence  on  question  of  qual- 
ity of  goods  sold,  see  Evidence,  886, 
1168,  1169. 

Evidence  as  to  scope  on  breach  of  warranty, 
see  Evidence,  1943,  1949. 

Liability  for  injury  by  unwholesome  food 
sold,  see  Food,  14-21. 

Pleading  as  to  breach  of,  see  Pleadlxg,  261. 

Authority  of  agent  to  make,  see  Principal 
and  Agent,  45. 

See  also  supra,  40. 

78.  Quaere,  whether  a  rule  of  a  society 
operating  a  co-operative  store,  of  which  rule 
its  patrons  must  be  considered  to  have  had 
notice,  that  no  warranties  are  given  with 
the  goods  sold  by  the  society  except  on  the 
written  authority  of  one  of  the  managing 
directors  or  the  assistant  manager,  has  the 
effect  of  excluding  th6  implied  warranty 
that  an  article  sold  for  a  particular  pur- 
pose is  fit  for  that  purpose.  Clarke  v. 
Army  &  Navy  Co-op.  Soc.  3  B.  R.  C.  435, 
[1903]  1  K.  B.  15.5.  Also  Reported  in  72 
L.  J.  K.  B.  N.  S.  153,  88  L,  T.  N.  S.  I,  19 
Times  L.  R.  80. 

79.  No  implied  warranty  of  quality  or 
soundness  arises  from  the  sale  of  a  chattel. 
Lambert  v.  Arjnentrout,  22:  556,  64  S.  E. 
260,  65  W.  Va.  375. 

80.  Upon  the  sale  of  a  known,  described, 
and  specified  article  by  a  dealer  under  a 
contract  to  be  exccvited  by  delivery  of  the 
specified  article,  which  is  actually  supplied 
to  the  buyer,  there  is  no  implied  warranty 
that  it  shall  answer  the  particular  purpose 
intended  by  the  buyer,  although  such  pur- 
pose is  communicated  to  the  dealer  before- 
hand. Ehrsam  v.  Brown,  15:  877,  91  Pac. 
179,  76  Kan.  206. 

81.  A  dealer  who  contracts  to  deliver 
to  a  purchaser,  at  an  agreed  price,  a  known, 
described,  and  specified  article  manufac- 
tured generally  for  the  trade,  does  not  im- 
pliedly warrant  against  latent  defects  of 
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which    he    has    no    knowledge.      Ehrsam    v. 
Brown,  15:  877,  91  Pac.  179,  76  Kan.  206. 

82.  A  manufacturer  of  a  composition  to 
which  is  applied  a  certain  name,  used  in  the 
manufacture  of  combs,  which,  as  ordinarily 
manufactured,  is  not  liable  to  burst  into 
flame  when  subjected  to  the  usual  process  of 
comb  making,  impliedly  warrants  to  a  comb 
manufacturer  purchasing  the  article  under 
its  tradename  that  the  material  with  which 
he  fills  the  order  will  not  burst  into  flame 
under  ordinary  methods  of  use,  where  there 
is  no  inspection  or  other  circumstance  show- 
ing that  the  buyer  assumed  the  risk,  and  a 
material  which  would  so  burst  into  flame 
could  have  no  substantial  value  for  any  use, 
and  would  not  properly  be  described  by  the 
name  employed.  Leavitt  v.  The  Fiberloid 
Co.  15:  855,  82  N.  E.  682,  196  Mass.  440. 

(Annotated) 

83.  One  purchasing  a  particular  make  of 
cable,  to  be  used  in  drilling  for  oil,  from  a 
merchant  who  knows  the  use  to  which  it  is 
to  be  put,  has  a  right  to  rely  on  the  seller's 
furnishing  a  sound  article  of  that  make, 
where  it  is  impossible  to  test  the  quality 
without  putting  it  to  actual  use;  and,  if  it 
proves  worthless  because  of  unfit  material, 
he  may  return  it  for  breach  of  the  implied 
warranty.  Oil  Well  Supply  Co.  v.  Watson, 
15:  868,  80  N.  E.  157,  168  Ind.  603. 

(Annotated) 
83a.  Jobbers  who  sell  by  sample  gar- 
ments which  are  made  by  others,  but  which 
they  carry  in  stock  or  order  after  sales  are 
made,  are  not  themselves  manufacturers, 
within  the  rule  that  a  manufacturer  war- 
rants the  quality  of  the  goods  manufac- 
tured by  him.  Remy,  Schmidt,  &  Pleiss- 
ner  v.  Healy,  29:  139,  126  N.  W.  202,  161 
Mich.  266. 

84.  There  is  no  warranty  by  jobbers 
that  ladies'  garments  which  they  sell  by 
sample  to  a  retailer  for  resale  are  fit  for 
the  purpose  for  which  they  are  made. 
Remv,  Schmidt,  &  Pleissner  v.  Healy,  29: 
139,  'l26  N.  W.  202,  161  Mich.  266. 

85.  An  express  warranty  of  quality  in  a 
sale  of  cans,  by  which  the  seller  undertakes 
to  return  the  cost  of  all  cans  in  which  de- 
fects appear  during  processing,  which  are 
returned  to  his  factory,  excludes  an  implied 
warranty  of  quality  which  will  render  the 
seller  liable  for  losses  caused  by  defects  in 
cans  which  do  not  become  manifest  until 
the  packages  have  been  placed  in  storage. 
Wasatch  Orchard  Co.  v.  Morgan  Canning 
Co.  12:  540,  89  Pac.  1009,  32  Utah,  229. 

86.  The  law  implies  a  warranty  in  a 
contract  for  the  sale  of  patented  machines, 
that  they  are  reasonably  adapted  to  the 
purpose  for  which  they  are  made.  Netto- 
graph  Machine  Co.  v.  Brown,  34:  737,  114 
Pac.   1102,  28  Okla.  436.  (Annotated) 

87.  A  guaranty  that  machinery  sold  will 
be  suitable  for  its  intended  use  is  negatived 
by  the  fact  that  it  is  such  as  the  seller,  in 
the  usual  course  of  his  business,  manjufac- 
tures  for  the  general  market,  and  that  the 
contract  contains  certain  guaranties  which, 
by    legal   construction,    exclude    all    others. 
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Jjombard  Water-Wheel  Governor  Co.  ▼. 
Great  Northern  Paper  Co.  6:  180  63  Atl. 
555,  101  Me.  114.  (Annotated) 

88.  A  provision  in  a  contract  of  sale  by 
a  jobber  of  farm  implements  that  all  goods 
are  subject  to  the  warranties  published  in 
factory  catalogues  does  not  supersede  the 
implied  warranty  on  his  part  that  the  im- 
plement will  perform  the  work  for  which 
it  is  intended.  Loxterkamp  v.  Lininger 
Implement  Co.  33:  501,  125  N.  W.  830,  147 
Iowa,  29.  (Annotated) 

89.  That  a  horse  is  unmanageable  while 
being  shod  does  not  breach  a  warranty  that 
he  is  sound.  Andrews  v.  Peck,  32:  I'si,  78 
Atl.  445,  83  Conn.  666.  (Annotated) 

90.  A  retail  merchant  who,  at  the  sug- 
gestion of  a  customer,  sends  for  and  sells 
him  crude  petroleum  for  dipping  cattle, 
procured  from  the  locality  specified  by  the 
purchaser,  is  not  liable  for  injury  to  the 
cattle  by  its  use,  where  the  customer  in 
giving  the  order  relied  upon  information 
given  by  the  government,  and  it  is  im- 
material that  the  oil  furnished  was  de- 
ficient in  one  element  specified  as  necessary 
by  the  purchaser,  if  there  is  nothing  to 
show  that  such  deficiency  contributed  to 
the  injury.  Miller  v.  Raymond,  31:  783, 
123  N.  W.  1019,  85  Neb.  643.  (Annotated) 
Trees. 

See  also  infra,  174. 

91.  Where  the  entire  number  of  a  large 
order  of  trees  fail  to  grow  when  planted 
and  cared  for  in  the  usual  manner,  the 
seller  is  liable  in  damages  for  the  losses 
caused  to  the  purchaser  by  such  failure. 
Kelly  V.  Lum,  49:  1151,  134  Pac.  819,  75 
Wash.  135.  (Annotated) 
Seed. 

See  also  infra,  108. 

92.  One  who  sells  unfit  seed,  knowing 
the  purpose  for  which  it  is  to  be  used,  is 
liable  for  damages  in  case  the  crop  is  lost 
because  of  such  unfitness.  Fuhrman  v.  In- 
terior Warehouse  Co.  37:  89,  116  Pac.  666, 
64  Wash.  159. 

Merchantable  article. 
Liability  for   injury   by   unwholesome  food 
..        sold,  see  Food,  14-21. 

d.  Effect   of  inspection   or   opportunity 
to  inspect. 

(See  also   same  heading  in   Digest  L.R.A. 
1-70.) 

93.  No  duty  rests  on  a  purchaser  who 
has  bought  goods  under  an  express  war- 
ranty as  to  quality  to  inspect,  or  to  exer- 
cise ordinary  care  in  discovering  defects, 
before  accepting  and  paying  therefor,  un- 
less when  he  does  so  he  has  knowledge  that 
they  are  not  of  the  quality  warranted. 
North  Georgia  Mill.  Co.  v.  Henderson  Ele- 
vator Co.  24:  235,  60  S.  E.  258,  130  Ga.  113. 

(Annotated) 

94.  A  merchant  in  ordering  ladies'  gar- 
ments by  sample  cannot  rely  on  a  custom 
to  have  the  warp  run  lengthwise  of  the 
garment,  to  raise  a  warranty  that  it  will 
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do  so,  if  it  does  not  do  so  in  the  sample 
which  he  inspects.  Homy,  Sehniidt,  & 
Plei.ssiier  v.  llealy,  29:  139,  12()  N.  W.  202, 
161    Mich.   266. 

95.  That  the  embroidery  on  ladies'  gar- 
ments bought  by  sample  from  a  jobber  for 
resale  was  put  on  to  run  with  the  woof  of 
tlie  goods  instead  of  the  warp,  which  made 
them  unsalable,  could  have  been  ascer- 
tained only  by  the  most  minute  examina- 
tion, does  not  raise  a  warranty  that  the 
garments  were  rightly  made,  and  justify 
a  purchaser  in  rejecting  them  when  the 
fact  was  discovered;  and  it  is  immaterial 
that  the  garments  were  made  to  correspond 
to  the  sample  upon  the  order  of  the  job- 
ber. Remy,  Schmidt,  &  Pleissner  v.  Healy, 
29:  139,  126  N.  W.  202,  161  Mich.  266. 

(Annotated) 

96.  A  sale  of  an  article  described  as  of 
a  particular  brand  implies  a  contract  that 
it  shall  be  of  the  quality  which  that  brand 
implies,  and  in  case  it  is  of  inferior  qual- 
ity, the  seller  cannot  enforce  the  agreed 
price,  notwithstanding  the  buyer  had  an 
opportunity  to  inspect  before  closing  his 
bargain.  Springfield  Shingle  Co.  v.  PJdge- 
comb  Mill  Co.  35:  258,  101  Pac.  233,  52 
Wash.   620.  (Annotated) 

97.  The  fact  that  one  buying  a  diamond 
examines  it  does  not  prevent  rescission  of 
the  sale  if  it  was  not  of  the  grade  repre- 
sented to  be,  where  the  buyer  was  not  ac- 
quainted with  the  grades  and  values  of 
such  property  and  relied  on  the  represen- 
tations of  the  seller.  Morrow  v.  Bonebrake, 
34:  1 147,  115  Pac.  585,  84  Kan.  724. 

///.  Rights  and  remedies  of  parties. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Effect  of  acceptance  on  rights  of  purchasers, 
see  supra,  I.  d. 

Abatement  of  suit  for  purchase  price,  see 
Abatement  and  Revival,  1. 

Effect  of  recovery  on  wrong  theory,  see 
Appeal  and  Error,  1036,  1560. 

Prejudicial  error  in  admission  of  evidence, 
see  Appeal  and  Error,  1132,  1133, 
1141,  1171. 

Liability  of  vendor  undertaking  to  ship 
goods  to  a  consignee  for  their  loss 
through  his  negligence,  see  Bailment, 
11. 

Liability  of  one  taking  bill  of  lading  with 
draft  attached,  see  Bills  of  Lading; 
Courts,  301. 

Defeating  recovery  on  note  given  for  price 
of  goods  because  of  failure  of  consid- 
eration, see  Bills  and  Notes,  216. 

Right  to  recover  for  goods  sold  where  con- 
tract contained  illegal  agreement  for 
exclusive  agency,  see  Contracts,  410a. 

Necessity  of  manufacturing  articles  after 
other  party's  breach  of  contract,  see 
Contracts,  686. 

Failure  to  pay  for  instalments  as  delivered 
as  justifying  seller's  refusal  to  make 
further  delivery,  see  Contracts,  763. 
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Damages  for  failure  to  complete  contract, 
see  Damages,  III.  a,  4. 

Duty  to  minimize  damages  for  breach,  see 
Damages,  23. 
^Manufacturer's   liability  for  mental   suffer- 
ing of  one  swallowing  broken  glass  in 
bottle  of  beverage,  see  Damages,  616. 

Election  of  remedies  in  case  of  purchaser's 
failure  to  pay,  see  Election  of  Reme- 
dies, 42. 

Estoppel  of  purchaser  to  set  up  noncon- 
formity of  goods  to  description,  see  Es- 
toppel, 198. 

Burden  of  proving  defense  in  action  for  pur- 
chase price,  see  Evidence,  536. 

Parol  evidence,  see  Evidence,  942,  1050. 

Evidence  of  custom  to  show  that  uncondi- 
tional acceptance  of  order  was  subject 
to  condition,  see  Evidence,  1523. 

Evidence  generally,  in,  action  for  breach  of 
contract,  see  Evidence,  1942,  1950. 

Right  of  indorsee  of  note  given  for  purchase 

{irice  of  merchandise  sold  under  fraudu- 
ent  misrepresentation,  see  Evidence, 
590. 

Right  to  proceed  in  bankruptcy  against  in- 
solvent purchasing  goods  on  credit 
without  disclosing  facts,  see  Fbatjd  and 
Deceit,  22. 

What  constitutes  fraud  on  part  of  seller, 
see  Fbaud  and  Deceit. 

Failure  of  purchaser  to  notify  seller  of 
mistake  in  purchaser's  favor  as  fraud 
which  will  toll  statute  of  limitations, 
see  Limitation  of  Actions,  176. 

Amendment  of  action  for  price  of  goods  sold 
after  limitation  has  run,  see  Limita- 
tion of  Actions,  296. 

Seller's  liability  for  injury  due  to  defects 
in  article  sold,  see  Evidence,  2116, 
2117 ;  Negligence,  I.  b,  2. 

Seller's  liability  for  injury  by  unwholesome 
goods,  see  Food,  14-21. 

Notice  to  purchaser  of  defect  in  automobile 
sold,  see  Notice,  9. 

Application  of  payments  in  case  of,  see  Pay- 
ments, 28,  29. 

Replevin  by  seller  for  fraud,  see  Replevin, 
3,  11. 

Set-off,  see  Set-Off  and  Counterclaim,  7- 
10,  17,  18,  23,  24. 

Duty  of  seller  to  tender  goods  to  buyer  in 
order  to  hold  him  liable  for  breach,  see 
Tender,  5. 

Effect  of  manufacturer's  delay  in  furnishing 
machinery  to  contractor,  see  Trial,  102. 

98.  Where  the  written  contract  for  the 
gale  of  a  horse,  entered  into  without  fraud, 
misrepresentation,  or  deceit  of  any  kind, 
contains  all  of  the  agreement  between  the 
parties  thereto,  including  the  remedy  of  the 
vendee  in  case  the  horse  should  fail  to  reach 
a  certain  standard  as  a  foal  getter,  the  court 
should  not  by  implication  extend  to  him  an- 
other remedy,  or  make,  for  the  parties, 
another  and  different  contract.  Nutting  v. 
Watson,  Woods  Bros.  &  Kelly  Co.  25:  823, 
121  N.  W.  582,  84  Neb.  464. 

99.  One  who  orders  an  article  simi- 
lar to  one  which  he  had  previously  pur- 
chased cannot  repudiate  the  transaction 
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after  the  order  is  filled  and  refuse  to  pay 
a  reasonable  price  for  it,  because  he  in- 
tended that  the  price  should  be  the  same 
as  the  former  one,  while  the  price  charged 
is  higher,  where  no  mention  of  the  price 
was  made  in  the  negotiations.  S.  F.  Bow- 
ser &  Co.  V.  Marks,  32:  429,  131  S.  W.  334, 
96  Ark.  113.  (Annotated) 

300.  One  who  has  bought  goods  on  con- 
dition which  has  not  been  complied  with 
by  the  seller  is  bound  to  return  them  to 
relieve  himself  from  liability  for  the  price, 
if,  after  the  breach,  the  parties  agree  that 
he  may  return  them.  National  Cable  & 
Mfg.  Co.  V.  Filbert,  45:  258,  140  N.  W.  741, 
31  S.  D.  244. 

101.  Want  of  ownership  of  the  timber  by 
the  contracting  party  at  the  time  the  con- 
tract is  made  does  not  constitute  a  breach 
of  a  contract  to  deliver  a  certain  gross 
quantity  of  timber  at  the  rate  of  a  certain 
number  of  feet  per  year.  Page  v.  Ford, 
45:  247,  131  Pac.  1013,  65  Or.  450. 

102.  In  determining  the  question  whether 
or  not  a  seller  has  complied  with  his  con- 
tract to  ship  goods  ordered  within  a  reason- 
able time,  the  fact  of  difficulty  in  getting 
cars  because  of  shortage  on  the  part  of  the 
carrier  should  be  considered,  and  also  the 
fact  that  the  goods  were  to  be  shipped 
through  mountains  in  the  winter.  R.  J. 
Menz  Lumber  Co.  v.  E.  J.  McNeelev  &  Co. 
28:  1007,  108  Pac.  621,  58  Wash.  223. 

103.  Where  the  time  of  payment  is  not 
fixed  by  the  contract  of  the  sale,  the  law 
presumes  a  cash  sale;  and,  while  title  may 
have  passed  to  the  buyer,  he  is  not  entitled 
to  possession  until  the  full  purchase  price 
has  been  paid  or  tendered.  Baker  v.  Mc- 
Donald, i:  474,  104  N.  W.  923,  74  Neb.  595. 

104.  Where,  after  paying  a  portion  cf  the 
purchase  money,  a  purchaser  of  property 
under  a  contract  containing  no  provision 
for  forfeiture,  who  has  never  been  in  pos- 
session, defaults,  and  is  notified  by  the 
other  contracting  party  that  his  rights  in 
the  contract  are  terminated,  and  acquiesces 
in  the  notice,  the  seller  cannot  assert  a 
claim  to  the  advanced  payments,  upon  the 
theory  of  a  forfeiture.  Pierce  v.  Staub, 
3:  785,  62  Atl.  760,  78  Conn.  459. 

(Annotated) 

105.  One  who  has  broken  his  contract  to 
furnish  castings,  and  returned  the  pat- 
terns, cannot,  after  the  buyer  has  placed 
orders  elsewhere,  escape  liability  for  the 
increased  cost  by  offering  to  perform  for 
the  remaining  time  that  the  contract  is  to 
run.  Lima  Locomotive  &  Mach.  Co.  v.  Na- 
tional Steel  Castings  Co.  11:  713,  155  Fed. 
77,  83  C.  C.  A.  593. 

106.  The  unavoidable  delay  in  furnishing 
iron  castings,  which  will  be  excused  by 
custom,  under  a  contract  to  furnish  a  cer- 
tain amount  of  castings  within  a  certain 
time,  does  not  include  a  shut  down  neces- 
sary to  remedy  a  defect  known  to  exist 
when  the  contract  was  entered  into.  Lima 
Locomotive  &  Mach.  Co.  v.  National  Steel 
Castings  Co.  11:  713,  155  Fed.  77,  83  C.  C.  A. 
593  ' 
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107.  The  acceptance  of  an  offer  to  sell 
certain  niacliinery  at  a  certain  price,  to  be 
paid  for  within  one  month  after  date  of 
shipping  documents,  obligates  the  purchaser 
to  make  payment  within  that  time,  not- 
withstanding the  seller  agrees  to  furnish  a 
man  to  install  it,  and  the  installation  is  not 
completed  within  the  time  specified.  Lom- 
bard Water-Wheel  Governor  Co.  v.  Great 
Iiforthern  Paper  Ck).  6:  i8o,  63  Atl.  555,  101 
Me.  114. 

108.  No  liability  in  damages  exists  be- 
•cauae  seed  does  not  prove  to  be  of  the  variety 
:3pecilied  in  the  sale,  where  the  contract  pro- 
vides that  neither  the  seller  nor  his  em- 
ployees shall  give  any  warranty,  express  or 
implied,  as  to  description,  utility,  pro- 
ductiveness, or  any  other  matter,  of  any 
fleeds.  Leonard  Seed  Co.  v.  Crary  Canning 
<^o.  37:  79,  132  N.  W.  902,  147  Wis.  166. 

109.  A  pyrchaser  of  goods  who  refuses  to 
accept  them  under  any  conditions  is  not 
entitled,  after  the  institution  of  an  action 
against  him,  to  take  advantage  of  the  sell 
er's  failure  to  1111  his  order  with  strict 
accuracy.  Bauman  v.  McManus,  lo:  1138,  89 
Pac.  15,  75  Kan.  106. 

]  10.  One  who  refuses  to  permit  the  instal- 
lation or  apparatus  which  he  has  ordered 
cannot  defeat  an  action  for  the  price,  on  the 
theory  that  title  has  never  vested  in  him. 
Bond  v.  Bourk,  43:  97,  129  Pac.  223,  54 
Colo.  51. 

111.  The  buyer  of  an  engine  cannot  avoid 
payment  of  the  contract  price  because  of 
the  existence  of  defective  parts  therein,  so 
long  as  the  seller  is  ready  and  willing  to 
perform  his  contract  to  replace  defective 
parts  without  charge.  Bardwell  v.  Southern 
Engine  &  B.  Works,  20:  no,  113  S.  W.  97, 
130  Ky.  222. 

112.  One  who  repudiates  the  purchase  of 
a  horse  because  of  false  representations  on 
the  part  of  the  seller,  and  turns  him  into  a 
pasture  where  he  is  injured  so  that  he  has 
to  be  killed,  cannot  defeat  recovery  on  the 
purchase-money  note  so  far  as  the  animal 
had  a  value  at  the  time  the  contract  was 
repudiated.  Fayette  Nat.  Bank  v.  Sum- 
mers, 7:  694,  54  S.  E.  862,  105  Va.  689. 

113.  Tlie  vendee  of  a  quantity  of  corn  sold 
80  as  to  pass  title  witiiout  actual  delivery, 
by  accepting  a  bill  of  sale  for  one  half  there- 
of, and  waiving  his  right  to  the  other  one 
half  of  the  grain,  whicli  the  vendor  has  re 
sold  to  another  person,  to  whom  a  bill  of 
sale  therefor  has  been  executed,  does  not  re- 
nounce his  title  to  the  one  half  for  which 
he  accepted  a  bill  of  sale.  Seldomridge  v. 
Farmers'  &  M.  Bank,  30:  337,  127  N.  W.  871. 
87  Neb.  531. 

114.  if  the  seller  of  goods  fails  to  deliv- 
er them  according  to  the  contract,  and 
thereafter  the  purchaser  urges  delivery,  and 
the  seller  promises  to  make  it  but  fails  to 
do  so,  that  fact  alone  does  not  work  such 
an  extension  of  the  contract  as  will  pre- 
vent the  purchaser  from  recovering  dam- 
ages on  the  basis  of  the  original  contract. 
Hardwood  Lumber  Co.  v.  Adam,  32:  192,  68 
6.  E.  725,  134  Ga.  821. 
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Mistake  in  quoting  price. 

115.  A  buyer  who  rctviscs  to  return  gooda 
after  his  attention  is  called  to  a  palpable 
mistake  made  in  quoting  tlieir  price  to  him 
at  $1  per  thousand  instead  of  $10  will  be,^ 
deemed  to  have  accepted  them  at  the  price- 
at  which  they  are  billed;  and  it  does  not 
matter  that  the  mistake  is  not  discovered 
until  the  goods  are  on  his  shelves.  Cunning- 
ham Mfg.  Co.  V.  Rotograph  Co.  15:  368,  30 
App.  D.  C.  524.  (Annotated) 

116.  A  vendor  who  has  submitted  a  bid  in 
the  aggregate  for  a  list  of  goods,  without 
setting  out  the  price  of  each  article,  on  the 
strength  of  which  the  goods  were  ordered 
and  delivered,  cannot  recover  a  greater  sum 
than  that  called  for  by  the  bid,  on  the 
ground  that  he  made  a  mistake  in  com- 
puting the  various  items,  and  for  that  rea- 
son submitted  his  bid  greatly  below  the 
price  for  which  the  gbods  should  have  been 
sold.  Tatum  v.  Coast  Lumber  Co.  23:  1109, 
101  Pac.  957,  16  Idaho,  471.  (Annotated) 
Resale  to  fix  damages. 

117.  Resale  for  the  purpose  of  fixing  dam- 
ages for  breach  of  a  contract  to  purchase 
the  products  of  a  mine  need  not  be  made 
in  the  market  where  delivery  was  to  be 
made  under  the  original  contract.  White 
Walnut  Coal  Co.  v.  Crescent  Coal  i5c  Min. 
Co.  42:  669,  98  N.  E.  669,  254  111.  368. 

,    (Annotated) 

118.  That  a  commodity  which  one  has  re- 
fused to  accept  and  pay  for  according  to 
contract  has  not  been  produced  at  the  time 
of  repudiation  does  not  affect  the  right  of 
the  vendor  to  produce  and  resell  it  at  the 
risk  of  the  purchaser.  White  Walnut  Coal 
Co.  V.  Crescent  Coal-&  Min.  Co.  42:  669,  98 
N.   E.  669,  254  111.  368. 

119.  Althougii  the  vendor  under  an  execu- 
tory contract  to  sell  and  deliver  goods  on 
credit  may,  if  the  purchaser  default  on  an 
existing  indebtedness,  treat  the  sale  as 
one  for  cash,  he  must,  where  the  executory 
vendee  has  repudiated  the  contract  before 
time  for  tender  at  the  delivery  point,  iu 
order  to  entitle  him  to  liquidate  his  daul- 
ages  by  a  sale  of  the  goods  as  the  property, 
of  such  vendee,  and  maintain  an  action  for 
the  balance  of  the  purchase  price,  comply 
with  the  terms  of  the  agreement  as  to  time 
and  place  of  delivery.  Lincoln  v.  Charles 
Alshuler  Mfg.  Co.  28:  780,  125  N.  W^  908, 
142  Wis.  475. 

120.  The  seller  of  goods  who,  upon  re- 
fusal of  the  purchaser  to  accept  delivery 
thereof,  elects  to  resell  them  at  the  buyer's 
risk,  is  not  bound  to  resell  them  at  the 
contract  place  for  delivery,  or  within  the 
contract  time  for  delivery.  North  Georgia 
Mill.  Co.  V.  Henderson  Elevator  Co.  24:  235, 
60  S.  E.  258,   130  Ga,  113. 

Right  of  action. 

When  right  of  action  accrues,  see  AcTiox 
OE  Suit,  11. 

Right  to  maintain  action  on  note  for  pur- 
chase price  of  property  not  delivered 
and  title  to  which  has  not  passed,  see 
Bills  and  Notes,  24. 
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Notice  of  readiness  to  perform,  prerequisite 
to  recovery  of  purcliase  price,  see  CoN- 
TBACTS,   669. 

See  also  supra,  119;  infra,  137. 

121.  One  who  repudiates  a  purchase  of 
goods,  because  of  false  representations  as 
to  their  quality,  cannot  sue  for  breach  of 
the  contract,  but  can  recover  only  special 
damages.  American  Pure  Food  Co.  v.  El- 
liott, 31:  910,  66  S.   E.   451,  151   N.  C.   393. 

122.  Neither  an  action  for  goods  bar- 
gained and  sold,  nor  for  goods  sold  and  de- 
livered, will  lie,  if  the  title  to  the  property 
has  not  passed  to  the  vendee.  Acme  Food 
Co.  V.  Older,  17:  807,  61  S.  E.  235,  64  W. 
Va.  255. 

123.  The  death  of  a  stallion  without  fault 
on  the  part  of  the  vendor  before  there  is 
any  offer  to  return  hira  or  any  demand 
that  he  be  replaced  by  another  of  equal  val- 
ue, does  not  entitle  the  vendee  thereof  to 
maintain  an  action  on  the  contract  for  dam- 
ages for  an  implied  breacli  of  warranty, 
where  the  only  remedy  provided  by  the 
contract  is,  in  case  of  failure  of  the  stallion 
to  get  a  certain  per  cent  of  the  producing 
mares  in  foal,  to  return  the  horse  and  get 
another  of  equal  value  in  its  place.  Nut- 
ting V.  Watson,  Woods  Bros.,  &  Kelly  Co. 
25:  823,   121    N.   W.  582,   84  Neb.   464. 

(Annotated) 

124.  A  vendee  who  refuses  to  perform  his 
agreement  to  execute  notes  for  the  pur- 
chase price  of  personal  property  sold  and  de- 
livered to  him  may  be  sued  by  the  vendor 
for  damages  for  breach  of  the  contract  im- 
mediately upon  the  refusal  to  deliver  the 
notes.  Kelly  v.  Pierce,  12:  180,  112  N.  W. 
995,  16  N.  D.  234.  (Annotated) 

125.  One  who  has  manufactured  goods  es- 
pecially for  the  purpose  of  filling  an  order 
may,  where  the  purchaser  refuses  to  ac- 
cept them  under  any  conditions,  either 
maintain  an  action  for  the  purchase  price 
of  the  goods,  or  sue  for  the  damages  occa- 
sioned by  the  breach  of  the  contract.  Bau- 
man  v.  McManus,  10:  1138,  89  Pac.  15,  75 
Kan.  106. 

126.  That  a  purchaser  of  personal  prop- 
erty notifies  the  seller  that  he  will  not  re- 
ceive it,  and  that  shipment  will  be  at  sell- 
er's risk,  does  not  obviate  the  necessity  of 
delivery  or  tender  to  entitle  the  seller  to 
recover  the  purchase  price  of  the  property. 
Pate  V.  Ralston,  51:  735,  139  N.  W.  906,  158 
Iowa.    411. 

127.  To  enable  the  seller  to  recover  the 
purchase  price  when  a  contract  for  per- 
sonalty is  repudiated  before  time  for  de- 
livery arrives,  he  must  so  far  perform  his 
part  of  the  contract  as  to  vest  title  in  the 
purchaser.  Pate  v.  Ralston,  51:  735,  139 
N.  W.  906,  158  Iowa,  411.  (Annotated) 

128.  The  remedy  of  an  executory  vendor 
for  refusal  of  his  vendee  to  carry  out  his 
agreement  to  purchase  a  specified  quantity 
of  the  ordinary  output  of  a  manufacturer 
is  for  damages  for  the  breach,  where  the 
particular  goods  to  satisfy  the  agreement 
have  not,  prior  to  the  breach,  been  segre- 
gated from  the  general  stock,  and  not  for 
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the  purchase  price.  Lincoln  v.  Charles 
Alshuler  Mfg.  Co.  28:  780,  125  N.  W.  908, 
142  Wis.  475. 

129.  One  selling  for  a  stated  price  a  set 
of  books  to  be  paid  for  in  instalments,  and 
delivered,  a  certain  number  immediately  and 
the  rest  as  published,  cannot  enforce  pay- 
ment of  the  full  contract  price  while  with- 
holding certain  published  volumes  for  de- 
fault in  payment  of  instalments.  Rodgers 
v.  Wise,  43:  1009,  153  S.  W.  253,  106  Ark. 
310.  (Annotated) 

130.  One  selling  material  for  lightning 
rods  for  resale  at  certain  prices  within  cer- 
tain territory,  under  a  contract  which  ob- 
ligates him  to  furnish  a  salesman  to  help 
start  the  business,  who  is  to  be  paid  from 
profits  from  sales  made  by  the  purchaser, 
and  forbids  the  purchaser  to  attempt  to  put 
up  any  rods  in  the  absence  of  the  sales- 
man, cannot  enforce  payment  of  the  pur- 
chase price  after  an  attempted  rescission 
by  the  purchaser,  if  he  fails  to  furnish  the 
salesman.  National  Cable  &  Mfg.  Co.  v. 
Filbert,  45:  258,  140  N.  W.  741,  31  S.  D.  244. 

( Annotated ) 
Quality;  defects. 

Implied  warranty  as  to  quality,  see  supra, 
II.  b;  II.  c. 

131.  A  vendor  who  sells  cattle  at  a 
sound  price  knowing  that  they  have  Texas 
fever  ticks,  which  infection  is  not  easy 
of  detection  by  those  having  had  no  ex- 
perience with  it,  and  which  would  affect 
their  value  for  the  Icnown  purpose  for 
which  they  are  bought,  without  disclosing 
such  knowledge  to  the  vendee,  is  liable  to 
such  vendee  as  for  a  fraudulent  conceal- 
ment of  a  latent  defect,  to  which  the  rule 
of  caveat  emptor  does  not  apply.  Puis  v. 
Hornbeck,  29:  202, 103  Pac.  665,  24  Okla.  288. 

132.  A  vendor  who  sells  at  a  sound  price 
cattle  infected  with  Texas  fever  ticks  is 
not  liable  to  the  purchaser  for  loss  or  dam- 
age occasioned  thereby,  when  he  had  no 
knowledge  of  such  infection  before  the  sale 
was  cousumnmted.  Puis  v.  Hornbeck,  29: 
ao2,  103  Pac.  665,  24  Okla.  288. 

( Annotated ) 

133.  A  provision  in  a  contract  for  sale  of 
jewelry  that  all  right  to  make  claim*  that 
the  goods  are  not  like  sample  is  waived  un- 
less the  claim  is  made  within  two  days  after 
receipt  of  goods  is  not  binding  if  the  de- 
fects are  latent  so  that  they  are  not  readily 
discoverable  by  inspection.  W.  F,  Main  Co. 
V.  Fields,  11:  245,  56  S.  E.  943,  144  N.  C. 
307.  (Annotated) 

134.  A  merchant  who  directs  another  to 
have  shipped  to  him  corn  of  a  certain  kind 
and  grade  at  a  certain  price,  over  a  certain 
railroad,  the  weight  and  grade  of  the  corn 
to  be  evidenced  by  a  certain  official  certifi- 
cate, is  not  excused  from  payment  of  the 
purchase  price  therefor  by  the  fact  that  the 
corn  became  heated  while  in  transit.  Cham- 
plin  V.  Church  (N.  J.  Err.  &  App.)  19:  261, 
70  Atl.  138,  16  N.  J.  L.  553.  (Annotated) 
Quantity. 

135.  A  building  contractor  is  not  bound, 
in  notifying  a  materialman  of  shortages 
under  his  contract,  to  comply  with  a  cus* 
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torn  of  the  lumber  trade  as  to  the  character 
of  the  notice,  unless  it  was  general,  or  he 
liad  knowledge  of  it.  Campfield  v.  Sauer, 
38:  837,   189   Fed.  576,   111   C.  C.  A.   14. 

136.  To  hold  a  materialman  liable  for 
shortages  in  quantity  and  defects  in  quality 
of  material  furnislied  for  a  building  under 
contract,  notice  must  have  been  given  him 
thereof,  and  lie  must  have  refused  to  rem- 
edy the  defects  within  a  reasonable  time. 
Campfield  v.  Sauer,  38:  837,  189  Fed.  576, 
111  C.  C.  A.  14. 

137.  That  a  purchaser  of  grain  has  re- 
sold it  and  not  refunded  the  purcha.se  price 
on  discovering  a  shortage  does  not  defeat 
his  right  to  maintain  an  action  against  his 
vendor  for  the  shortage.  Denton  v.  Fish- 
er, 3:  465,  62  Atl.  627,  102  Md.  386. 

( Annotated ) 

138.  That  the  vendor  has  surrendered 
elevator  receipts  for  sufficient  grain  to 
meet  a  contract  of  sale  is  no  defense  against 
an  action  by  the  vendee  for  shortage  in  the 
amount  delivered  to  him.  Denton  v.  Fisher, 
3:  465,  62  Atl.  627,  102  Md.  386. 
Delivery  f .  o.  b.  cars. 

Compelling  consignee  of  goods  to  be  shipped 
f.  o.  b.  at  destination  to  pay  freight, 
see  Evidence,  1522. 

139.  Acceptance  of  an  order  for  goods 
f.  0.  b.  requires  the  seller  to  procure  and  load 
the  cars.  R.  J.  Menz  Lumber  Co  v.  E.  J. 
McNeele^  &  Co.  28:  1007,  108  Pac.  621,  68 
Wash.   223. 

140.  Under  an  agreement  to  sell  twenty 
car  loads  of  merchandise  to  be  delivered  to 
the  buyer  "f.  o.  b.  cars"  at  the  seller's  place 
of  business,  it  is  not  the  duty  of  the  buyer 
to  furnish  the  cars  to  receive  the  goods. 
Hurst  V.  Altamont  Mfg.  Co.  6:  928,  85  Pac. 
551,  73  Kan.  422. 

Conditioiutl  sales. 

Rights  of  seller  as  against  bona  fide  pur- 
chaser from  conditional  vendee,  see  in- 
fra, 239-242. 

Conversion  by  city  of  machinery  purchased 
by  contractor  on  condition  and  placed 
in  plant  constructed  for  city,  see  Ap- 
peal AND  Error,  1235. 

Attachable  interest  of  purchaser  of  goods 
"sold  conditionally,  see  Atfachment,  1. 

Damages  for  removal  of  personal  property 
title  to  which  was  retained  in  seller, 
see  Damages,  455. 

Election  of  remedies  by  vendor  in  condi- 
tional sale,  see  Election  of  Remedies, 
41. 

Estoppel  of  conditional  vendor  to  assert 
title,  see  Estoppel,  117,  212. 

Right  of  conditional  vendor  of  personalty 
annexed  to  building,  see  Fixtures,  2, 
25,  26. 

Liability  of  property  sold  conditionally  to 
innkeeper's    lien,    see   Innkeepers,    33. 

Rights  of  conditional  vendor  as  against  par- 
ties to  mechanic's  lien  for  repairs,  see 
Meciia.mcs'  Lie:ns,  21. 

Replevin  to  recover  property  sold  under  con- 
ditional sale  contract,  sea  Replevin,  4, 
9. 

Right  of  one  attaching  property  of  condi- 
tional purchaser,  see  Rb:plevin,  34. 
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Counterclaim  in  action  to  recover  property 
sold  under  conditional  sale  contract,  see 
Set-off  and   Counterclaim,   15. 

Recoupment  of  damages  for  delay,  see  Set- 
off and  Counterclaim,  18. 

Right  of  conditional  vendor  to  use  force  in 
retaking  profx-rtv,  see  Trespass,  6. 

See  also  supra,  39,  66. 

141.  Permitting  a  conditional  vendor  to 
retake  the  property  on  default  of  the  ven- 
dee is  a  waiver  of  notice  and  demand. 
Pfeifer  v.  Norman,  38:  8gi,  133  X.  W.  97, 
22    N.    D.    168. 

142.  When  a  conditional  sale  contract 
permits  the  termination  tiiereof  on  defaiilt 
of  the  vendee,  and  the  vpndor  retakes  pos- 
session of  the  property  involved,  as  he  had 
a  right  to  do,  the  vendee  cannot  recover,  in 
an  action  at  law,  partial  payments  made  on 
such  contract,  even  though  a  new  contract  is 
entered  into  after  termination  of  the  old 
one.  Pfeifer  v.  Norman,  38:  891,  133  N. 
W.    97,   22    N.   D.    168.  (Annotated) 

143.  In  a  so-called  conditional-sale  con- 
tract by  which  the  seller  retains  title  to 
the  property  and  the  right  to  recover  it  on 
default  of  the  buyer,  when  the  seller  exer- 
cises this  right  and  retakes  the  property, 
he  cannot  thereafter  maintain  an  action  to 
recover  unpaid  instalments  of  the  purchase 
price.  C.  W.  Raymond  Co.  v.  Kahn,  51: 
251,  145  N.  W.  164,  124  Minn.  426. 

144.  There  may  be  a  recovery  of  the  un- 
paid purchase  price  for  property  sold  and 
delivered  on  condition  that  the  title  shall 
not  pass  until  full  payment  is  made,  al- 
though without  the  fault  of  the  purchaser 
the  property  is  destroyed  before  the  price 
falls  due.  La  valley  v.  Ravenna,  2:  97,  62 
Atl.  47,  78  Vt.  152.  (Annotated) 

145.  The  loss  caused  by  the  accidental  de- 
struction of  a  machine  sold  on  credit,  with 
retention  of  title  to  secure  the  purchase 
money,  after  it  has  been  delivered  to  the 
purchaser,  but  before  payment  has  been 
made,  rests  upon  him.  Marion  Mfg.  Co.  v. 
Buchanan,  8:  590,  99  S.  W.  984,  118  Tenn. 
238. 

146.  The  death  of  the  horse  without  fault 
of  the  purchaser  terminates  further  liability 
on  a  contract  for  the  purchase  of  a  stallion 
by  which  the  title  is  to  remain  in  the  seller 
until  the  purchase  price  is  paid,  and  the 
purchase  price  is  to  be  paid  out  of  the  earn- 
ings of  the  animal.  Swaney  v.  Alstott,  8: 
1032,  111  N.  W.  406,  134  Iowa,  63. 

147.  The  maker  of  a  promissory  note  for 
the  purchase  price  of  a  chattel  the  title  to 
which  is  retained  by  the  seller  until  the 
price  is  paid,  and  which  is,  for  the  pur- 
chaser's convenience,  temporarily  retained 
by  the  seller,  and  destroyed  while  in  his 
possession  without  his  negligence,  is  not  en- 
titled to  credit  its  price  upon  the  note. 
Whitlock  V.  Auburn  Lumber  Co.  12:  1214, 
58  S.  E.  909,  145  N.  C.  120. 

148.  Property  sold  upon  condition  that 
title  shall  remain  in  the  seller  until  the 
price  is  paid,  and  retained  in  the  seller's 
possession  subject  to  the  buyer's  order,  is 
constructively  in  the  possession  of  the  buyer. 
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BO  that  the  loss,  in  case  of  its  accidental  de- 
struction, will  fall  on  him.  Whitlock  v. 
Auburn  Lumber  Co.  12:  1214,  58  S.  E.  909, 
145  N.  C.  120. 

149.  The  fact  that  one  who  has  purchased 
household  furniture  conditionally  is  suffer- 
ing from  some  degree  of  ill  health  and 
needs  the  bed,  does  not  make  the  retaking  of 
it  for  failure  to  comply  with  the  contract 
wrongful,  unless  her  helplessness  and  need 
are  such  that  to  deprive  her  of  the  bed  will 
expose  her  to  increased  sickness  and  suffer- 
ing; and  such  fact  must,  or  ought  to,  be 
known  to  the  person  removing  the  property. 
Flaherty  v.  Ginsberg,  13:  1132,  110  N.  W. 
1050,  135  Iowa,  743.  (Annotated) 

150.  One  who,  after  payments  have  be- 
come due,  takes  possession,  without  aggra- 
vating circumstances,  of  household  furni- 
ture sold  by  him  on  condition,  from  a  wom- 
an who  is  attending  to  her  own  work  with 
nothing  to  indicate  that  she  will  suffer  sub- 
stantial impairment  of  health  from  his  act, 
is  not  liable  to  her  in  damages  because,  after 
the  furniture  is  taken,  her  attempt  to  reach 
friends  results  in  a  miscarriage.  Flaherty 
V.  Ginsberg,  13:  11 32,  110  N.  W.  1050,  135 
Iowa,  743. 

151.  The  destruction,  without  fault  of  ei- 
ther party,  of  nroperty  retaken  by  a  con- 
ditional vendor  to  hold  until  payment  of  the 
purchase  price,  does  not  destroy  his  right  to 
enforce  payment  of  the  balance  of  the  pur- 
chase money  which  the  purchaser  has  un- 
conditionally promised  to  pay.  Hollenberg 
Music  Co.  V.  Barron,  36:  594,  140  S.  W. 
582,    100   Ark.   403.  (Annotated) 

152.  Under  a  sale  on  condition  that,  if 
the  vendee  shall  sell,  mortgage,  or  pledge 
the  property  or  fail  in  payments,  the  vend- 
or may  take  immediate  possession  of  the 
property,  and  hold  it  free  of  all  claims  from 
the  vendee,  the  vendee  may  confer  an  inter- 
est on  an  assignee  which  will  enable  him  to 
perfect  the  title  by  full  payment  of  the 
purchase  price,  and  the  attempted  assign- 
ment does  not  forfeit  all  rights  under  the 
contract.  Dame  v.  C.  H.  Hanson  &  Go.  40: 
873,  98  N.  E.  589,  212  Mass.  124. 

(Annotated) 

153.  Where  labor  and  material  are  fur- 
nished to  improve  personal  proj)erty  at  the 
instance  of  a  conditional  vendee,  in  such 
a  way  that  the  vendor  has  no  choice  but  to 
accept  them  in  case  he  reclaims  the  prop- 
erty for  breach  of  condition,  such  accept- 
ance creates  no  liability  against  the  vendor 
or  his  property  so  improved.  Baughman 
Automobile  Co.  v.  Emajiuel,  38:  97,  73  S. 
E.  511,    137   Ga.   354. 

154.  A  conditional  vender  of  an  automo- 
bile is  not  estopped  from  reclaiming  the' 
property  upon  failure  to  make  the  pay- 
ments, by  the  fact  that  he  knows  that  the 
purchaser  intends  to  use  it  as  a  prize  in  a 
contest  to  increase  a  newspaper  circulation. 
Watkins  v.  Curry,  40:  967,  147  S.  W.  43, 
103   Ark.   414. 

155.  A  conditional  vender  does  not  waive 
his  right  to  reclaim  the  property  by  ex- 
tending the  time  for  payment  after  he 
learns  that  the  propertv  has  been  offered 
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as  a  prize  in  a  contest  to  increase  a  news- 
paper circulation  if  the  time  expires  before 
the  contest  closes.  Watkins  v.  Curry.  40: 
967,  147  S.  W.  43,  103  Ark.  414. 

156.  The  mere  attempt  by  one  who  has 
bought  real  estate  and  personal  property 
which  he  has  attached  thereto  by  condi- 
tional sale  after  default  on  both  contracts, 
to  retransfer  the  personalty  by  writing 
without  removing  it  from  the  building,  does 
not  alter  the  rights  of  the  respective  vend- 
ors. Davis  v.  Bliss,  10:  458,  79  N.  E.  851, 
187  N.  Y.  77. 

157.  An  agreement  between  a  conditional 
vendor  of  real  estate  and  the  vendee  that 
any  machinery  placed  upon  the  premises 
shall  become  a  pact  of  the  realty,  is  not 
binding  upon  the  vendor  of  machinery,  who 
reserves  title  thereto  until  the  price  is 
paid.  Davis  v.  Bliss,  10:  458,  79  N.  E.  851, 
187  N.  Y.  77. 

158.  That  a  conditional  vendee  of  real  es- 
tate, in  installing  machinery  thereon,  re- 
moved from  the  premises  old  machinery 
which  he  sold  and  the  proceeds  of  which  he 
appropriated  to  his  own  use,  does  not,  in 
the  absence  of  anything  to  show  that  the 
vendor  assented  to  its  removal  in  reliance 
upon  its  being  replaced  by  new  machinery, 
entitle  him  to  the  latter  as  against  the 
claim  of  the  vendor,  who  reserved  title  until 
the  price  was  paid.  Davis  v.  Bliss,  10:  458, 
79  N.  E.  851,  187  N.  Y.  77. 

Ob.  breach  of  warranty. 
Waiver  of  breach,  see  supra,  58,  59,  63-65. 
Rescission  for  breach,  see  infra.  III.  c. 
Liability   of   assignee  of  bill   of   lading  at- 
tached to  draft  for  price  of  goods,  see 

Bills  of  Lading,  8-10. 
Damages  for  breach,  see  Damages,  III.  a, 

4,  c. 
Loss  of  profits  as  element  of  damages  for 

breach,  see  Damages,  696,  704. 
Breach  of  parol  warranty  as  defense  to  ac- 
tion   on    note   for    purchase   price,    see 

Evidence,  945. 
Evidence  in  suit  for  breach,  see  Evidence, 

1706,  1943,  1949,  1950. 
Liability    for   injury   by   unwholesome   food 

sold,  see  Food,  14-21. 
Liability  of  infant  for  breach,  see  Infants, 

57. 
New  trial   in   action   for   breach,  see  New 

Trial,  62,  64. 
Who  may  maintain   action   for  breach,   see 

Parties,  80,  83. 
Necessary   parties   defendant  in   action   for 

breach,  see  Parties,  168. 
Pleading    as    to,    see      Pleading,    260-262, 

365. 
Agents'  authority  to  waive  condition  as  to 

notice    of    breach,    see    Principal    and 

Agent,  37. 
Set-off  for  breach,  see  Pleading,  490;  Set- 
off AND  Counterclaim,  7,  9,  10,  17, 

30. 
Question   for   jury   as  to   whether   machine 

was   returned   within   reasonable   time, 

see  Trial,  210. 
Subrogation  of  second  purchaser  to  original 

purchaser's  right  of  action  for  breach, 

see  Trial,  325. 
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Ijuestion  for  Jury  as  to  breach,  see  Tbial, 
625. 

159.  One  who  buys  a  chattel  from  the 
original  purchaser  and  assumes  payment  of 
the  notes  given  by  the  latter,  who  is  re- 
leased from  liability  thereon,  for  the  pur- 
chase price,  cannot  set  up,  in  defense  of  an 
action  on  the  notes,  breach  of  warranty 
made  by  the  original  seller  to  his  vendee, 
in  the  absence  of  an  assignment  to  the  sec- 
ond purchaser  of  the  first  purchaser's  rights 
under  the  warranty.  Walrus  Mfg.  Co.  v. 
McMehen,  51:  iiii,  136  Pac.  772,  39  Okla. 
•667.  ( Annotated ) 

160.  A  purchaser  from  a  conditional  ven- 
dee of  personalty,  who  has  warranted  title 
except  as  to  the  rights  of  the  conditional 
vendor,  whose  debt  the  purchaser  assumes 
and  agrees  to  pay,  is  not  entitled  in  case 
he  is  ousted  by  a  paramount  title  subordi- 
nate to  that  of  the  conditional  vendor,  to 
•a  return  by  his  vendor  of  payments  which 
he  had  made  to  the  conditional  vendor. 
Bevan  v.  Muir,  32^588,  101  Pac.  485,  53 
Wash.  54. 

161.  A  notice  to  one  who  has  warranted 
title  to  personalty  to  appear  and  defend  an 
adverse  suit  against  the  vendee  for  its  pos- 
session is  sufficiently  definite  as  to  the  court 
in  which  the  suit  is  pending,  which  states 
that  the  vendee  has  been  ordered  to  appear 
before  a  specified  judge  at  a  specified  time 
to  show  cause  why  the  adverse  claimant 
should  not  be  let  into  possession.     Bevan  v. 

;Muir,  32:  588,   101   Pac.   485,   53   Wash.   54. 

162.  A  purchaser  of  personal  property 
which  is  taken  from  him  under  a  writ  of 
replevin  by  a  mortgagee  of  the  property  is 
not  required  to  await  the  final  adjudication 
■of  the  mortgagee's  claim,  of  which  he  had 
no  knowledge  at  the  time  of  the  purchase, 
1)efore  beginning  an  action  against  his 
vendor,  upon  the  latter's  implied  warranty 
•of  title.  Clevenger  v.  Lewis,  i6:  410,  95  Pac. 
230,  20  Okla.  837. 

163.  That  when  a  customer  learns  that 
the  seller  repudiates  a  guaranty  made  by 
his  agent  to  effect  the  sale  of  his  product, 
he  has  placed  himself  in  a  position  wlicre 
he  must  have  the  goods,  does  not  affect 
the  effect  of  his  ordering  them  to  be  shipped 
with  knowledge  of  the  repudiation,  as  a 
waiver  of  the  warranty.  Johns  v.  Jaycox, 
39:1151,  121  Pac.  854,  67  Wash.  403. 

164.  Although  promises  made  by  the 
seller  of  a  portable  sawmill  subsequent  to 
the  delivery  of  the  mill,  to  furnish  stee^ 
pinions  as  called  for  in  the  contract,  insteac' 
of  cast-iron  pinions,  which  were  furnished, 
are  not  treated  as  giving, the  purchasers  an 
independent  cause  of  action  in  case  of 
breach,  such  promises  and  attempted  per- 
formances are  evidence  of  waiver  of  the 
written  notice  stipulated  in  the  contract 
of  sale  as  a  prerequisite  to  any  claim  for 
damages  against  the  sellers.  Detwiler  v. 
Downes,  50:  753,  137  N.  W.  422,  119  Minn 
44. 

165.  Delay  in  returning  a  machine  which 
does  not  fulfil  the  warranty  is  justified  so 
long  as  the  seller's  agent  continues  to  work 
upon  it  and  hold  out  encouragement  to  the 
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buyer  that  it  will  be  made  as  warranted; 
and  its  return  within  a  few  days  thereafter 
is  sufficient.  First  Nat.  Bank  v.  Dutcher, 
i:  142,  104  N.  W.  497,   128   Iowa,  413. 

166.  A  purchaser  has  a  right  to  return  the 
machine,  and  his  remedy  is  not  limited  to 
an  action  for  damages,  under  a  contract  for 
the  purchase  of  a  machine  warranted  to  do 
gflod  work,  and  requiring  the  purchaser  to 
give  written  notice  if,  after  two  days'  trial, 
it  appears  not  to  be  as  represented.  First 
Nat.  Hank  v.  Dutcher,  i:  142,  104  N.  W. 
497,   128  Iowa,  413. 

167.  The  requirement  of  a  contract  for 
sale  of  a  machine  tliat  notice  of  its  failure 
to  work  must  be  given  within  two  days  of 
its  receipt  is  waived  by  the  continued  and 
persistent  efforts  of  the  seller's  agents,  in- 
cluding the  one  who  made  the  sale,  to  maKe 
the  machine  work  after  the  expiration  of 
the  time  limited.  First  Nat.  Bank  v. 
Dutcher,  i:  142,  104  N.  W.  497.  128  Iowa, 
413.  (Annotated) 

168.  The  purchaser  of  a  farm  implement 
under  a  warranty  including  a  provision 
that,  if  it  does  not  work  satisfactorily,  the 
purchaser  shall  notify  the  seller,  who  mav 
send  an  expert  to  adjust  it,  and,  if  the 
seller's  expert  or  agents  fail  to  make  it 
work  satisfactorily  the  seller  shall  take  it 
back  and  refund  the  purchase  price,  must 
test  the  machine  fairly,  and,  if  it  does  not 
comply  with  the  contract,  must  give  the  re- 
quired notice,  and,  if  the  seller  fails  to  make 
it  work  satisfactorily,  must  return  the  ma- 
chine within  a  reasonable  time.  Auto- 
Fedan  Hay  Press  Co.  v.  Ward,  50:  783,  131 
Pac.   595,  89   Kan.  218.  (Annotated) 

169.  A  retail  merchant  who  purchases 
from  a  jobber  with  an  implied  warranty  a 
farm  implement  for  resale  does  not,  by 
failing  to  make  a  test  of  its  efficiency  until 
it  is  sold  and  tested  by  a  customer,  waive 
his  right  to  recover  on  the  warranty  be- 
cause of  concealed  or  latent  defects  which 
prevent  the  machine  from  doing  the  work 
for  which  it  is  intended.  Loxterkarap  v. 
Lininger  Implement  Co.  33:  501,  125  N.  W. 
830,  147  Iowa,  29. 

170.  A  provision  in  a  contract  for  sale  of 
an  engine,  that  in  case  it  does  not  work  as 
warranted  the  seller  may  substitute  what 
shall  fill  the  warranty,  does  not  require  the 
purchaser  to  postpone  indefinitely  the  right 
to  return  the  machine  in  case  it  is  not 
made  to  work.  J.  I.  Case  Threshing  Mach. 
Co.  V.  Huber,  32:  212,  125  N.  W.  66,  160 
Mich.   92. 

171.  Notice  of  needed  help  "to  get  full 
power  out  of"  a  threshing  engine  complies 
with  a  provision  in  a  contract  warranting 
the  engine  to  develop  a  specified  horse  power 
but  requiring  notice  within  a  certain  time 
of  the  first  use  of  the  engine  of  failure  to 
comply  with  the  warranty,  stating  particu- 
larly wherein  it  fails  to  do  so,  especially 
where  the  vendor  evinces  an  intention  to 
treat  it  as  sufficient.  Lorenz  v.  Hart-Parr 
Co.  50:  796,  131  N.  W.  446,  146  Wis.  261. 

172.  Notification  by  the  vendor  of  an  en- 
gine in  response  to  a  notice  that  the  engine 
does  not  fulfil  the  warranty,  that  its  agent 
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will  call,  and  the  latter's  assurance,  on 
calling,  that  he  was  the  one  upon  whom  to 
call  for  assistance,  followed  by  his  sending 
an  expert  to  adjust  the  macliine  when  noti- 
fied to  do  so,  is  a  recognition  of  the  suffi- 
ciency of  the  original  notice.  Lorenz  v. 
Hart-Parr  Co.  50:  796,  131  N.  W.  44(5,  14f) 
Wis.  261.  (Annotated) 

173.  Money  damages  cannot  be  recovered 
hecause  of  failure  of  a  refrigerating  plant 
to  comply  with  the  specifications,  if  the 
contract  provides  that  in  case  the  plant  does 
aiot  fulfil  the  conditions  of  the  contract  tht 
contractor  shall  be  allowed  to  enter  and 
remove  it  upon  refunding  the  payments 
which  had  been  made  upon  the  contract. 
Twin  City  Creamery  Co.  v.  Godfrey,  50:  805, 
•142   N.   W.   362,   176   Mich.   109. 

(Annotated) 

174.  The  placing  by  a  nurseryman  in  a 
•contract  for  sale  of  fruit  trees  to  an  inex- 
perienced buyer,  the  correspondence  of 
which  with  the  order  cannot,  to  his  knowl- 
edge, be  determined  for  several  years,  of  an 
agreement  to  replace  trees  which  do  not 
prove  true  to  name,  or  to  refund  the  price, 
does  not  relieve  him  from  damages  for  loss 
and  expenses  suflfered  by  the  buyer  in  case 
they  do  not  prove  to  be  true  to  name.  San- 
ford  V.  Brown  Bros.  Co.  50:  778,  101  N.  E. 
797,  208  N.  Y.  90.  (Annotated) 

175.  The  remedy  for  breach  of  a  war- 
ranty of  a  horse,  which  undertakes  in  ease 
he  does  not  prove  to  be  as  warranted,  and 
is  returned  in  sound  health  and  flesh  by 
specified  date,  to  replace  him  with  another 
of  equal  value,  is  limited  to  a  return  of  the 
horse  according  to  the  terms  of  the  contract. 
J.  Crouch  &  Son  v.  Leake,  50:  774,  157  S. 
W.  390,  108  Ark.  322.  (Annotated) 

176.  Breach  of  warranty  of  a  horse,  in 
that  he  was  not  the  horse  described  by  the 
seller,  is  no  defense  to  an  action  on  the  pur- 
chase-money note,  wliere  the  fact  was  obvi- 
ous at  the  time  of  the  sale.  Northfield  Nat. 
Bank  v.  Arndt,  12:  82,  112  N.  W.  451,  132 
Wis.  383.  (Annotated) 

177.  Increasing  unsoundness  and  ill-health, 
that  result  from  the  natural  progress  and 
development  of  diseases  incipient  at  the 
time  a  stallion  is  sold  under  an  agree- 
ment that,  if  he  does  not  prove  satisfactory 
for  breeding  purposes,  he  may  be  returned, 
"if  in  as  sound  and  healthy  condition  as  he 
now  is,"  will  not  prevent  such  return. 
Rosenthal  v.  Rambo,  3:  678,  76  N.  E.  404, 
165  Ind.  584.  (Annotated) 

178.  That  a  stallion  was  not  given  prop- 
er care,  as  required  by  a  contract  guaran- 
teeing him  to  be  a  satisfactory  breeder, 
will  not  deprive  the  purchaser  of  the  right 
to  return  him  if  he  had  a  defect  when  de- 
livered that  rendered  him  worthless  for  that 
purpose.  Rosenthal  v.  Rambo,  3:  678,  76  N. 
E.  404,  165  Ind.  584. 

179.  Refusal  to  accept  a  horse  returned 
because  not  as  warranted,  on  the  ground 
that  he  is  not  in  as  sound  condition  as 
when  delivered,  waives  a  riglit  to  object  to 
the  time  of  return.  Rosenthal  v.  Rambo, 
3:  678,   76  N.  E.  404,   165  Ind.   584. 

180.  A  condition  in  a  contract  for  the  sale 
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of  cans  under  warranty  that  defective  cans 
must  be  returned  to  the  seller  to  entitle  the 
buyer  to  an  allowance  therefor  must  be 
complied  with  before  the  buyer  can  recover 
on  the  warranty.  Wasatch  Orchard  Co.  v. 
Morgan  Canning  Co.  12:  540,  89  Pac.  1009, 
32  Utah,  229.  (Annotated) 

Restrictions  on.  resale 
Implied  agreement  by  retailer  to  adhere  to 
prices  fixed  by  manufacturer,  see  Con- 
tracts, 22. 
Restrictions   on  resale  of  copyrighted  pub- 
lications,  see  Copyright. 
Restrictions   on   resale   of  patented   article, 

see  Patents,  IV. 
Creation  of  contract  to  maintain  retail  price 
by  attaching  notice  to  goods,  see  Par- 
ties, 53. 

181.  On  the  sale  of  goods,  a  condition  as 
to  the  price  at  which  they  may  be  resold 
cannot,  in  the  absence  of  agreement,  be  im- 
posed on  the  purchaser,  even  though  he 
bought  with  notice  of  the  condition.  Taddy 
&  Co.  V.  Sterious  &  Co.  3  B.  R.  C.  286, 
[1904]  1  Ch.  354.  Also  Reported  in  73 
L.  J.  Ch.  N.  S.  191,  52  Week.  Rep.  152, 
89  L.  T.  N.  S.  628,  20  Times  L.  R.  102. 
McGruther  v.  Pitcher,  3  B.  R.  C.  292,  [1904] 
2  Ch.  306.  Also  Reported  in  73  L.  J.  Ch. 
N.  S.  653,  20  Times  L.  R.  652,  53  Week. 
Rep.  138,  91  L.  T.  N.  S.  678.      (Annotated) 

182.  The  owner  of  a  chattel,  even  though 
it  is  produced  by  a  secret  formula,  cannot, 
in  parting  with  the  title,  impose  conditions 
as  to  the  terms  of  its  resale  which  will  fol- 
low it  into  the  hands  of  subsequent  pur- 
chasers. John  D.  Park  &  Sons  Co.  v.  Hart- 
man,  12:  135,  153  Fed.  24,  82  C.  C.  A.  158. 

b.  Lien  for  price;  stoppage  in  transitii.' 

(See   also   same   heading   in  Digest   L.R.A. 

1-70.) 

Vendor's  lien. 

Right  of  seller  of  property  to  municipality 
under  invalid  contract  to  retake  or  re- 
move property  upon  refusal  of  payment, 
see  Municipal  Corporations,  273. 

183.  The  doctrine  of  the  vendor's  lien  for 
unpaid  purchase  money,  with  interest  there- 
on, is  as  applicable  to  a  sale  of  personal 
property  as  to  a  sale  of  real  estate;  and  ac- 
cordingly an  unpaid  vendor  of  a  reversion- 
ary interest  in  a  trust  fund  is  entitled  to 
all  such  remedies  for  enforcing  payment  of 
the  purchase  money  and  interest  as  he  would 
have  been  entitled  to  under  an  express  mort- 
gage or  charge.  Re  Stucley,  3  B.  R.  C.  807, 
[1906]  1  Ch.  67.  Also  Reported  in  75  L.  J. 
Ch.  N.  S.  58,  54  Week.  Rep.  256,  93  L.  T. 
N.  S.  718,  22  Times  L.  R.  33.  (Annotated) 
ReclainLing  property. 

Effect  of  seller's  delay  in  exercising  right 
to  retake  property,  see  Trial,  281. 

184.  Where  a  buyer  of  merchandise  who 
undertakes  to  pay  for  it  upon  delivery  se- 
cures it  without  making  payment,  the  sell 
er  must  assert  his  right  to  reclaim  the 
property  promptly  \ipon  the  buyer's  de- 
fault. Freeh  v.  Lewis,  11:  948,  67  Atl.  45. 
218  Pa.  141.  (Annotated) 
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185.  One  who  soils  carriages  to  another  un- 
der contraiit  that  th<;y  shall  be  paid  for  on 
delivery  loses  his  right  to  maintain  replevin 
for  them  in  case  payment  is  not  made, 
where,  for  two  and  one  half  months,  he 
seeks  to  secure  payment  without  asserting 
his  right  to  the  property.  Freeh  v.  Lewis, 
11:948,  67  Atl.  45,  218  Pa.   141. 

186.  Failure  of  a  farmer  residing  some 
miles  from  town  to  present  a  clicck  which 
he  received,  after  banking  liours,  in  pay- 
ment of  a  cash  sale  of  wheat,  until  his  next 
trip  to  town,  between  two  and  three  weeks 
later,  when  payment  was  refused,  docs  not 
conclusively  show  an  intent  by  the  seller 
that  absolute  title  to  the  wheat  should  pass 
to  the  buyer  upon  delivery  thereof,  so  as 
to  bar  his  right  to  reclaim  it,  where  the 
rights  of  innocent  purchasers  have  not  in- 
tervened. People's  State  Bank  v.  Brown, 
23:  824,  103  Pac.  102,  80  Kan.  520. 

187.  Where  a  buyer  of  wheat  who  agrees 
to  pay  cash  therefor  secures  it  without  mak- 
ing payment  promptly,  the  seller  has  a  right, 
as  against  an  attaching  creditor,  to  reclaim 
the  wheat,  which  is  not  lost  by  delay  to 
assert  it,  unless  an  intention  on  his  part  is 
shown  that  the  title  should  pass  absolutely. 
People's  State  Bank  v.  Brown,  23:  824,  103 
Pac.  102,  80  Kan.  520. 

Stoppage  in  transitu. 

Agreement  by  connecting  carrier  with  ship- 
per to  stop  goods  in  transit  after  they 
liave  left  carrier's  line,  and  return  them 
to  shipper,  see  Cabeiers,  973. 

188.  A  vendor  has  no  right  of  stoppage 
in  transitu  after  his  vendee,  to  whom  he 
has  invoiced  and  billed  his  goods,  has  sur- 
rendered the  bill  of  lading  to  the  railroad 
company  at  the  destination  named  therein, 
has  rebilled  them  to  his  vendee  at  another 
place,  and  they  have  gone  on  to  that  des- 
tination. Re  W.  A.  Paterson  Co.  34:  31, 
186  Fed.  629,  108  C.  C.  A.  493. 

( Annotated ) 

c.  Rescission. 

(See  also  same  heading   in   Digest  L.R.A. 

1-70.) 


Accounting  in  suit  to  set  aside,  see  Account- 
ing, 3. 

Rescission  of  sale  at  auction,  see  Assump- 
sit, 18. 

Time  for  exercise  of  option  to  rescind,  see 
Contracts,  185,  186. 

Breach  of  contract  by  other  party  as  ground 
for  rescission,  see  Contracts,  761,  763. 

Failure  of  consideration  as  ground  for  re- 
scission, see  Contracts,  765. 

Measure  of  recovery  in  case  of  rescission, 
see  Damages,  193,  194. 

Estoppel  of  purchaser  to  insist  on  perform- 
ance by  seller,  see  Estoppex,  97. 

Evidence  to  show  justification  for  rescission, 
see  Evidencb:,  1168. 

Effect  of  delay  on  right  to  rescind,  see. Lim- 
itation OF  Actions,  52. 

Necessity  of,  before  seller  can  maintain  re- 
plevin, set  Replevin,  3. 
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Right  of  assignee  to  specific  performance  of 
contract  after  assignor  has  beon  noti- 
fied of  rescission,  see  Spixtfic  Perfokm- 
AJICE,  80. 

As  between  vendor  and  purchaser,  see  Ven- 
dor AND  PURCIIASKR,  1.  e. 

See  also  supra,  70,  97,  130. 

189.  A  contract  of  sale  of  chattels  is  not 
rescinded  by  stopping  payment  on  a  check 
drawn  and  delivered  in  payment  therefor, 
where  the  check  is  subsequently  honored  on 
presentation  thereof.  Seldomridge  v.  Farm- 
ers' &  M,  Bank,  30:  337,  127  N.  W.  871,  87 
Neb.  531. 

190.  Where  a  purchaser  of  chattels  haa- 
right  to  rescind  the  contract  for  breach  of 
it,  the  breach  must  be  in  a  material  matter. 
J.  W.  Ellison,  Son,  &  Co.  v.  Flat  Top- 
Grocery  Co.  38:  539,  71  S.  E.  3'Jl,  69  W.  Va. 
380. 

191.  A  contract  for  the  purchase  of  an  oil 
tank  to  be  erected  upon  the  lands  of  the 
purchaser  is  an  agreement  for  the  sale  of  a 
chattel,  and  may  be  rescinded  by  the  latter 
for  failure  to  furnish  a  tank  of  the  kind  and 
quality  agreed  upon.  Fairbanks,  Al.  &  Co. 
V.  Walker,  17:  558,  92  Pac.  1129,  70  Kan. 
903. 

192.  The  right  to  rescind  a  contract  for 
the  purchase  of  an  oil  tank  to  be  erected, 
on  the  lands  of  the  purchaser  will  not  be 
denied  on  the  ground  that  the  parties  can- 
not be  placed  in  statu  quo,  where  the  pur- 
chaser has  not  accepted  the  tank,  and  the 
seller  has  parted  with  nothing  by  reason  of 
the  sale,  except  the  waste  of  material  in- 
cident to  putting  the  previously  manufac- 
tured parts  together,  and  the  cost  of  labor 
in  so  doing.  Fairbanks,  M.  &  Co.  v.  Walker^ 
17:  558,  92  Pac.  1129,  76  Kan.  903. 

193.  The  rule  that,  upon  the  rescission  of 
a  contract  for  the  purchase  of  a  chattel, 
the  parties  must  be  placed  in  statu  quo,- 
does  not  require,  in  all  cases,  that  an  abso- 
lute and  literal  restoration  shall  be  had; 
but  it  will  be  sufficient  if  such  restoration' 
be  made  as  is  reasonably  possible,  and  such 
as  the  merits  of  the  case  demand.  Fair- 
banks, M.  &  Co.  V.  Walker,  17:  558,  92  Pac. 
1129,  76  Kan.  903. 

194.  One  purchasing  jewelry  from  sample 
may  rescind  the  contract  if  the  articles  de- 
livered are  unmerchantable  and  worthless,. 
not  corresponding  to  sample,  although  no 
fraud  was  intended  at  the  time  of  taking 
the  order.  W.  F.  Main  Co.  v.  Fields,  11 : 
245,  56  S.  E.  943,  144  N.  C.  307. 

1 95.  One  who  purchases  a  quantity  of  cot- 
ton goods  of  a  quality  known  as  "firsts," 
to  be  delivered  in  instalments,  may  rescind 
the  contract  in  case  the  first  few  instal- 
ments are  seconds,  which  cannot  be  put  to 
the  use  for  which  the  first  were  intended. 
Enterprise  Mfg.  Co.  v.  Oppenheim,  38:  548^ 
79  Atl.  1007,  114  Md.  368. 

196.  A  purchaser  of  white  cotton  goods 
to  be  shipped  to  a  process  mill  for  treat- 
ment does  not,  by  ordering  instalments  into- 
process,  waive  the  right  to  rescind  because 
the  goods  are  not  of  the  quality  called  for 
by   the   contract,   where,    according   to   cus- 
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torn,  the  only  inspection  made  is  by  the 
manufacturer,  upon  which  the  purchaser 
has  a  right  to  rely  until  notified  of  de- 
fects. Enterprise  Mfg.  Co.  v.  Oppenheim, 
38:  548,  79  Atl.  1007,  114  Md.  368. 

197.  The  representation  by  the  agent  of 
«  law  book  publishing  company,  made  in 
good  faith  and  without  any  intention  to 
deceive,  at  the  time  of  the  sale  of  a  pub- 
lication of  such  company,  and  to  induce 
the  subscriber  to  subscribe  therefor,  tliat 
the  company  would  continue  the  publica- 
tion of  tlie  books  so  long  as  another  pub- 
lishing house  should  continue  to  publish 
certain  of  its  books,  does  not,  although  not 
performed,  furnish  a  basis  for  a  rescission 
of  the  contract  as  to  the  books  published 
and  delivered  to  the  subscriber  thereunder. 
Bigelow  V.  Barnes,  45:  203,  140  N.  W.  1032, 
121  Minn.  148. 

198.  The  unauthorized  marking  of  goods 
bought  in  another  state  for  resale,  in  such 
a  manner  that  they  cannot  be  sold  in  the 
state  where  the  order  was  given  and  the 
resale  intended,  will  justify  the  purchaser 
in  rescinding  the  sale  and  returning  them 
to  the  seller.  Loveland  v.  Dinnan,  17:  1119, 
70  Atl.  634,  81  Conn.  111. 

199.  A  provision  in  an  order  for  goods  to 
be  resold,  that  the  seller  will  buy  back,  re- 
place, or  exchange  goods,  does  not  deprive 
the  buyer  of  the  right  to  rescind  in  case 
they  are  different  in  kind  or  quality  from 
those  ordered.  Loveland  v.  Dinnan,  17: 
1119,  70  Atl.  634,  81  Conn.  111. 

200.  To  rescind  for  breach  of  warranty  a 
purchase  of  a  breeding  cow  which  was  sold 
with  calf  at  side,  under  a  contract  providing 
that  a  cow  with  calf  is  regarded  as  one 
animal,  and  that  in  case  of  failure  to  breed 
the  animal  may  be  returned,  when  the  pur- 
chase price  will  be  refunded,  a  tender  must 
be  made  of  the  calf  as  well  as  the  cow. 
White  v.  Miller,  8:  727,  109  N.  W.  465,  132 
Iowa,  144.  (Annotated) 

201.  In  case  of  a  contract  for  the  sale 
of  200  carloads  of  hay  of  given  quality,  to 
be  delivered  and  paid  for  in  monthly  instal- 
ments of  17  carloads,  running  tlirough  a 
year,  the  purchaser  generally  has  no  riglit, 
after  the  contract  lias  been  partly  executed, 
to  rescind  for  defect  of  quality  of  some  of 
the  hay;  but  must  recoup  from  the  purcliase 
money  or  sue  for  damages  for  sucli  breach. 
J.  W.  Ellison,  Son,  &  Co.  v.  Flat  Top 
Grocery  Co.  38:539,  71  S.  E.  3!)1,  69  W. 
Va.    380.  (Annotated) 

202.  The  purchaser  of  a  hay  press  who 
has  used  the  same  about  thirteen  months 
after  discovering  defects  therein  is  not  en- 
titled to  rescind  the  contract  of  purchase. 
Auto-Fedan  Hay  Press  Co.  v.  Ward,  50:  783, 
131  Pac.  595,  89  Kan.  218. 

203.  A  provision  in  a  sale  of  machinery 
giving  the  purchaser  a  right  to  rescind  in 
case  the  machine  does  not  work  as  war- 
ranted, if  he  returns  it  "to  the  place  wlicre 
received,"  does  not  require  him  to  place  it 
upon  the  property  of  the  railroad  company 
through  which  it  was  delivered  to  him.  J. 
Sieest  1-52  I..B.A.(N.S.) 


I.  Case  Threshing  Mach.  Co.  v.  Huber,  32: 
212,   125  N.   W.   66,   160  Mich.  92. 

( Annotated ) 

204.  The  negligence  and  mistake  of  the 
vendor  of  property  in  computing  the  prices 
of  various  articles  he  is  selling  is  no  ground 
for  avoidance  or  rescission  of  the  contract, 
where  the  other  party  acted  in  good  faith, 
and  is  free  from  any  knowledge  of  the  mis- 
take and  from  any  fraud  or  deception  in 
tlie  transaction.  Tatum  v.  Coast  Lumber 
Co.  23:  1 109,  101  Pac.  957,  16  Idaho,  471. 
Insolvency  of  purchaser. 

205.  Mere  insolvency  of  the  buyer  at  the 
time  of  a  sale  of  chattels  is  not  ground  for 
rescission  on  the  part  of  the  seller.  J.  J. 
Smith  Lumber  Co.  v.  Scott  County  Garbage 
Reducing  &  Fuel  Co.  30:  1184,  128  N.  W. 
389,   149  Iowa,  272. 

Fraud. 

As  against  subvendee,  see  infra,  229. 

Right  of  assignee  for  creditors  to  resist  re- 
scission of  sale  to  assignor  for  fraud, 
see   Assignment   fob   Cbeditobs,    3. 

Right  of  seller  as  against  purchaser's  trustee 
in  bankruptcy,  see  Bankbxiptcy,  28,  56, 
96,  127,  128. 

Measure  of  damages,  see  Damages,  701. 

Remedy  on  rescission,  see  Election  of  Rem- 
edies, 16. 

Equitable  jurisdiction  to  rescind,  see  Equi- 
ty, 43,  61,  62. 

Presumption  and  burden  of  proof  as  to 
fraud,  see  Evidence,  265. 

Parol  evidence  to  show  fraud,  see  Evidence, 
1016. 

Opinion  evidence  as  to  damages,  see  Evi- 
dence, 1121. 

As  to  what  constitutes  fraud,  see  Fbaud  and 
Deceit. 

Right  to  proceed  in  bankruptcy  against  in- 
solvent purchasing  goods  on  credit  with- 
out disclosing  facts,  see  Fbaud  and  De- 
ceit, 22. 

Money  judgment  where  sale  is  rescinded  for 
fraud,  see  Judgment,  39. 

Rescission  because  of  breach  of  warranty 
given  without  authority  by  salesman, 
see  Pbincipal  and  Agent,  45. 

Contract  fo^  sale  of  land,  see  Vendob  and 
PUBCHASEB,  18,  68-72. 

See  also  supra,  112,  121. 

206.  One  who  sells  personal  property  to 
an  insolvent  vendee  who  at  the  time  he  buys 
does  not  intend  to  pay  for  it  may  rescind 
the  sale  and  recover  the  property  or  its 
proceeds  from  anyone  but  an  innocent  pur- 
chaser. Gillespie  v.  I.  C.  Piles  &  Co.  44:  i, 
178    Fed.    886,    102   C.   C.   A.    120. 

( Annotated ) 

207.  A  sale  induced  by  a  fraudulent 
check,  with  intent  to  set  off  against  the 
purchase  price  notes  of  the  seller  wliich  had 
been  discharged  in  bankruptcy,  passes  to  the 
defrauding  purchaser  a  title  voidable  at  the 
option  of  the  seller,  if  rescinded  with  rea- 
sonable promptness  after  discovery  of  the 
fraud.  Ditton  v.  Purcell,  36:  149,  132  N. 
W.   347,  21    N.  D.   648. 

208.  One  who  sells  goods  in  reliance  upon 
a  false  representation  by  the  purchaser  as 
to  a  ma'terial  matter  may,  upon  discovering 
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the  fraud,  elect  to  contiaue  the  contract, 
or  he  may  rescind  the  contract  and  reclaim 
his  property,  or  so  much  of  it  as  is  still  in 
the  hands  of  the  purchaser;  in  which  case 
he  must  give  notice  to  the  purchaser  of  his 
election  to  rescind,  and  of  his  determina- 
tion to  reclaim  the  goods  sold,  and  return 
or  tender  back  anything  received  by  him 
in  payment.  Silvey  v.  Tift,  i:  386,  51  S. 
E.  748,  123  Ga.  804. 

209.  The  right  of  rescission  of  a  sale  of 
goods  secured  by  fraud  is  not  waived  by  re- 
questing payment  of  the  purchaser.  Pel- 
ham  V.  Chattahoochee  Grocery  Co.  t:  448, 
41  So.  12,  146  Ala.  216. 

210.  A  credit  sale  induced  by  an  untrue 
statement  that  the  purchaser  owed  no  mon- 
ey, and  that  his  assets  exceeded  his  lia- 
bilities, may  be  rescinded.  Atlas  Shoe  Co. 
V.  Bechard,  10:  245,  66  Atl.  390,  102  Me.  197. 

211.  That  a  statement  of  financial  condi- 
tion to  secure  a  line  of  credit  was  true 
when  made  does  not  prevent  a  rescission  of 
a  subsequent  sale  made  on  the  faith  of  it 
on  the  ground  of  fraud,  where  the  contract 
provided  that  it  might  be  considered  a  con- 
tinuing statement,  and  a  new  and  original 
statement  upon  each  and  every  purchase 
of  goods,  and  the  statement  was  untrue 
when  the  sale  was  made  which  is  sought  to 
be  rescinded.  Atlas  Shoe  Co.  v.  Bechard, 
10:  245,  66  Atl.  390,  102  Me.  197. 

( Annotated ) 

212.  In  a  suit  to  rescind  a  series  of  sales 
of  chattels  there  may  be  fraud  justifying  a 
rescission  of  one,  and  not  of  another;  and, 
if  the  price  was  thereafter  paid  for  the 
goods  secured  by  fraud,  no  rescission  can  be 
had  of  that  particular  sale.  Pelham  v. 
Chattahoochee  Grocery  Co.  8:  448,  41  So.  12, 
146  Ala.  216. 

213.  To  secure  a  rescission  of  a  sale  of 
chattels  on  the  ground  of  fraud,  plaintiff 
must  reasonably  satisfy  the  jury  that  the 
purchaser  was,  at  the  time  of  transaction, 
insolvent  or  in  failing  circumstances,  and 
that  he  had  a  preconceived  design  not  to 
pay  for  the  goods,  or  no  reasonable  expec- 
tation of  being  able  to  pay  for  them;  that 
he  intentionally  concealed  these  facts,  or 
made  fraudulent  representations  in  regard 
to  them;  and  that  the  sale  was  induced  by 
the  fraudulent  representations  or  conceal- 
ment. Pelham  v.  Chattahoochee  Grocery 
Co.  8:  448,  41  So.  12,  146  Ala.  216. 

214.  Delay  for  nearly  a  year  after  be- 
ing put  upon  inquiry  as  to  fraud  in  the  sale 
of  mining  stock  before  filing  a  bill  to  re- 
scind the  sale  will  bar  relief.  Burwash  v. 
Ballou,  15:  409,  82  N.  E.  355,  230  111.  34. 

215.  That  goods  bought  in  another  state 
for  resale  are  fraudulently  marked  as  to 
quality  so  as  to  make  them  unsalable  under 
a  statute  of  the  state  where  the  order  was 
given,  does  not  authorize  the  purchaser  to 
rescind  the  contract  and  return  them  to  the 
seller,  if  they  comply  with  the  order  as 
given.  Loveland  v.  Dinnan,  17:  iiig,  70 
Atl.  634,  81  Conn.  111. 

216.  One  who,  in  contemplation  of  pur- 
chasing stock  of  a  corporation,  examines  its 
books,  cannot  rescind  his  purchase'  because 
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of  fraudulent  information  furnished  by  the 
corporation  to,  and  given  out  by,  a  mer- 
cantile agency  to  which  he  was  referred 
for  information.  Younger  v.  Hoge,  i8:  94^ 
111  S.  W.  20,  211  Mo.  444. 

217.  Renewing  notes  given  for  the  pur- 
chase price  of  corporate  stock,  with  knowl- 
edge that  the  sale  of  the  stock  was  effected 
by  fraudulent  representations,  is  an  af- 
firmance of  the  contract  which  will  preclude 
the  setting  up  of  the  defense  of  fraud  in  an 
action  on  the  notes.  Elliott  v.  Brady,  18: 
600,  85  N.  E.  69,  192  N.  Y.  221. 

218.  A  representaticm  by  a  vendor  of 
books  that  they  are  a  special,  limited,  extra 
illustrated  edition,  which,  if  true,  would 
give  them  a  greater  value  than  an  ordinary 
edition  would  have,  is  not  mere  dealer's 
talk,  but,  if  false,  will  entitle  the  purchaser 
to  rescind  his  contract.  Schultheis  v.  Sel- 
lers, 22:  I2I0,  72  Atl.  887,  223  Pa.  513. 

(Annotated) 
CoanteTmanding   order. 
See  also  Coxtkacts,  190-192. 

219.  An  action  for  the  purchase  money 
will  not  lie  where,  before  shipment  of  a 
piece  of  machinery  which  has  been  ordered, 
and  before  it  has  been  seen  by  or  tendered 
or  delivered  to  the  purchaser,  he  notified 
the  seller  that  he  would  not  take  it.  Fair- 
banks, Morse  &  Co.  v.  Heltsley,  26:  248,  122 
S.  W.  198,  135  Ky.  397.  (Annotated) 
Rejection  of  goods. 

Estoppel  of  purchaser  to  set  up  defects  in 
article  sold,  see  Estoppel,  96. 

220.  After  the  vendee's  refusal  to  accept 
and  pay  for  goods,  delivery  of  which  was 
not  to  be  made  until  payment  of  the  pur- 
chase price,  it  is  the  duty  of  the  vendor  to 
use  ordinary  care  to  preserve  the  goods  be- 
tween the  date  on  which  they  should  have 
been  accepted  and  the  date  on  which  the 
vendor  proposes  to  exercise  the  right  of  re- 
sale, and  he  cannot  hold  the  vendee  respon- 
sible for  deterioration  in  the  value  of  the 
goods  during  such  time,  unless  it  appears 
that  his  failure  to  exercise  due  care  resulted 
from  the  conduct  of  the  vendee.  Mendel  vL 
Miller,  7:  1184,  56  S.  E.  88,  126  Ga.  834.    '"'' 

221.  If  the  vendee  of  goods  shipped,  to  be 
paid  for  on  delivery,  refuses  to  accept  and 
pay  for  them,  the  vendor  may,  after  giving 
notice  to  the  vendee,  sell  the  property  for 
the  latter's  benefit;  and  when  the  sale  is 
properly  made  the  vendee  is  conclusively 
bound  by  it  and  the  amount  realized  under 
it,  and  is  liable  for  the  difference  between 
the  contract  price  and  the  price  on  resale. 
Mendel  v.  Miller,  7:  1184,  56  S.  E.  88,  126 
Ga.  834. 

222.  A  purchaser  of  steel  pipe  bands  who, 
upon  finding  that  the  first  shipment  made 
to  him  was  defective,  complained  to  the  ven- 
dor, who  in  the  second  shipment  sent  bands 
which  substantially  complied  with  the  con- 
tract, was  not  entitled  to  reject  a  third 
shipment  on  the  presumption  that  it  would 
be  as  defective  as  the  first  lot  received.  Me 
Donald  v.  Kansas  City  Bolt  &  Nut  Co.  8: 
mo,  149  Fed.  360,  79  C.  C.  A.  298. 

223.  One  giving  an.  Qrd^  for  hats,  to  be 
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made  according  to  separate  patterns,  for 
separate  prices,  may  accept  those  whicli  cor- 
respond witli  the  order,  and  reject  the  oth- 
ers. Schiller  v.  Blyth  &  Fargo  Uo.  8:  1167, 
88  Pac.  648,  15  Wyo.  304. 

224.  To  justify  a  rejection  of  goods  or- 
dered for  a  concern  from  samples  it  is  not 
necessary  tliat  they  shall  be  inspected  by  the 
one  giving  the  order.  Schiller  v.  Blyth  & 
Fargo  Co.  8:  1167,  88  Pac.  648,  15  Wyo.  304. 

225.  A  purchaser  of  oil  under  a  contract 
which  guarantees  the  barrels  in  which  it  is 
to  be  shipped  against  leakage  is  not  en- 
titled to  reject  it  merely  because  some  of 
the  barrels  leak.  Gay  Oil  Co.  v.  Roach, 
27:  914,  125  S.  W.  122,  93  Ark.  454. 

(Annotated) 

226.  A  purchaser  of  goods  to  be  delivered 
on  or  about  the  1st  of  September  is  justi- 
fied in  refusing  them  if  delivery  is  ten- 
dered on  or  about  the  1st  of  August.  Arons 
V.  Cummings,  31:942,  78  Atl.  98,  107  Me. 
19. 

227.  A  purchaser  of  a  car  load  of  fruit 
may  resell  on  the  seller's  account  a  car 
load  shipped,  and  rejected  because  not  ac- 
cording to  order,  where  he  is  responsible 
for  the  freight,  and  the  seller  refuses  to 
assume  responsibility  or  give  directions  as 
to  the  disposition  of  the  property,  without 
making  himself  liable  for  the  contract 
price.  Descalzi  v.  William  S.  Sweet  &  Son, 
27:932,  75  Atl.  308,  30  R.  I.  320. 

(Annotated) 

d.  Rights  of  bona  fide  purchasers, 

(See   also   same  heading  in  Digest  L.R.A. 

1-70.) 

Effect  of  mistake  in  name  in  recording  chat- 
tie  mortgage  as  against  subsequent  bona 
fide  purchasers,  see  Chattel  Mobt- 
GAGE,   41. 

Corporation  purchasing  entire  assets  of 
other  corporation  as  bona  fide  purchas- 
er, see  CoiiPORATiONS,  31. 

Damages  for  seller's  failure  to  deliver  goods, 
see  Damages,  III.  a,  4,  a. 

Estoppel  to  assert  title  as  against  bona  fide 
purchaser,  see  Estoppel,  117,  212. 

Presumption  and  burden  of  proof  as  to  good 
faith,  see  Evidence,  278. 

Parol  evidence  to  vary  conditional  sale  as 
against  bona  fide  purchaser,  see  Evi- 
dence, 710. 

Rights  in  personalty  affixed  to  land  by  pur- 
chaser, see  Fixtures,  2,  3. 

Rights  of  bona  fide  purchaser  of  property 
fraudulently  obtained,  see  Larceny,  34. 

At  receiver's  sale,  see  RECEiVEiiS,  VII. 

See  also  supra,  45,  50. 

228.  A  vendor  who  has  sold  for  cash  and 
delivered  certain  goods,  taking  the  vendee's 
check  for  the  price,  which  on  presentment 
within  due  time  is  dishonored,  may  recover 
the  value  of  the  goods  from  the  vendee  and 
any  party  who  has  knowingly  received  the 
goods,  thus  having  no  greater  equity  than 
the  original  vendee.  First  Nat.  Bank  v. 
Griffin,  49:  1020,  120  Pac.  595,  31  Okla.  382. 
Digest  1-52  L.R.A.(N.S.) 


229.  When  a  case  for  rescission  for  fraud 
of  a  sale  of  chattels  has  been  made  against 
the  first  purchaser,  a  subvendee,  to  defeat 
a  recovery  against  him,  must  show  that  he 
in  fact  purchased  and  paid  value  for  the 
property;  and  when  he  has  done  so  the 
original  vendor  must,  in  order  to  defeat  his 
title,  show  that  he  had  notice  of  the  fraud, 
or  of  facts  putting  him  to  inquiry,  before 
he  parted  with  the  consideration.  Pelham 
V.  Chattahoochee  Grocery  Co.  8:  448,  41  So. 


I  12,  146  Ala.  216. 


(Annotated) 


230.  Mere  possession  of  personal  property 
is  not  such  indicium  of  ownership  as  will 
enable  the  possessor  to  convey  a  good  title 
as  against  the  true  owner.  Frantz  v.  Fink, 
28:  539,  52  So.  131,  125  La.  1013. 

231.  Taking  a  check  which  proves  to  be- 
worthless,  in  payment  of  goods  sold  for 
cash,  is  not  a  waiver  of  the  right  to  an  im- 
mediate cash  payment,  so  as  to  pass  title- 
to  the  vendee,  which  he  can  transfer  to  a 
stranger.  Johnson  v.  lankovetz,  29:  709, 
102  Pac.  799,   110  Pac.  398,  57  Or.  24. 

(Annotated) 

232.  One  who  in  good  faith  purchases 
diamond  earrings,  paying  a  cash  consider- 
ation, from  a  diamond  setter  in  whose 
hands  they  have  been  placed  with  the  right 
to  sell  and  pay  a  specified  sum  therefor,  or 
to  dissolve  the  transaction  by  a  return  of 
the  goods  within  a  reasonable  time,  acquires 
a  good  title,  since  the  transaction  consti- 
tutes a  "sale  and  return,"  the  right  to 
return  the  goods  and  dissolve  the  trans- 
action being  a  condition  subsequent.  Frantz 
V.  Fink,  28:  539,  52  So.  131,  125  La.  1013. 

233.  A  dealer  who  places  diamond  ear- 
rings in  the  hands  of  a  diamond  setter  who 
is  not  a  retailer,  with  power  to  sell  and  pay 
a  specified  sum  therefor,  or  to  dissolve  the 
transaction  by  a  return  of  the  goods  within 
a  specified  time,  may  recover  such  earrings 
from  one  who  has  redeemed  them,  at  the 
request  of  the  diamond  setter,  from  a  pawn- 
broker with  whom  he  had  unlawfully 
pledged  them,  as  a  means  of  settlement  for 
other  jewelry  which  the  diamond  setter  had 
embezzled  from  the  redeemer,  since  in  such 
case  he  is  put  upon  inquiry  as  to  the  pos- 
sible right  of  other  persons  in  the  property. 
Frantz  v.  Fink.  28:  539,  52  So.  131,  125  La. 
1013. 

234.  A  bona  fide  purchaser  of  personal 
property  from  one  who  secured  it  by  giving 
a  fraudulent  check  in  payment,  with  intent 
to  set  off  against  the  price  notes  of  the 
seller  which  had  been  discharged  in  bank- 
ruptcy, may  secure  perfect  title  to  the 
property  so  purchased.  Ditton  v.  Purcell, 
36:  149,  132  N.  W.  347,  21  X.  D.  648. 

235.  One  who  takes  property  as  a  credit 
on  a  note  given  for  a  pre-existing  debt 
gains  no  title  as  against  one  from  whom 
the  property  was  obtained  by  fraud  on  the 
part  of  his  transferee.  Wails  v.  Farring- 
ton,   35:  1174,    116   Pac.   428,   27   Okla.   754. 

(Annotated) 

236.  One  taking  chattels  in  payment  of  a 
pre-existing  debt  is  a  purchaser  within  the 
rule  that  chattels  cannot  be  recovered  from 
a  bona  fide  subvendee  because  of  the  fraud 
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of  the  first  purchaser.  Pelham  v.  Chatta- 
hoochee Grocery  Co.  8:  448,  41  So.  12,  140 
Ala.  216. 

237.  On  a  sale  for  cash  on  delivery 
where  the  goods  are  in  the  custoily  of  a 
bailee,  and  the  vendor,  without  requiring 
payment,  gives  the  vendee  a  delivery  order, 
directing  the  bailee  to  deliver  the  goods, 
intending  to  transfer  both  the  property  and 
the  possession,  and  the  bailee  delivers  the 
goods  to  a  bona  fide  purchaser  from  the 
vendee,  the  title  passes  to  the  innocent  pur- 
chaser, and  is  good  against  the  seller,  al- 
though the  sale  between  the  vendor  and 
vendee  was  fraudulent.  Baltimore  &  0.  S. 
W.  R.  Co.  V.  Good,  29:  713,  92  N.  E.  435,  82 
Ohio  St.  278. 

238.  The  condition  of  cash  on  delivery  in 
a  sale  of  goods  contract  is  waived  by  de- 
livery without  requiring  compliance  there- 
with, with  intent  to  transfer  both  the  prop- 
erty and  the  ]K)ssession,  so  as  to  render  the 
title  of  an  innocent  subvendee  good  as 
against  the  original  vendor,  although  such 
delivery  was  obtained  by  fraud.  Baltimore 
&  0.  S.  W.  R.  Co.  V.  Good,  29:  713,  92  N. 
E.  435,  82  Ohio  St.  278. 

As  against  conditional  vendor. 

239.  The  mere  failure  of  a  purchaser  of 
sheep  under  a  conditional-sale  agreement 
authorizing  the  vendee  to  make  sales  from 
time  to  time  of  any  or  all  of  the  sheep,  and 
providing  that  title  should  remain  in  the 
vendor,  and  that,  upon  failure  to  make  any 
payment  at  the  time  and  in  the  manner 
stipulated  therein,  the  vendee  should  for- 
feit all  right  therein,  and  that  the  vendor 
might  thereupon  take  possession  of  the 
sheep,  to  make  payment  as  stipulated,  does 
not  per  se  work  a  forfeiture  of  the  con- 
tract, so  as  to  prevent  the  vendee  from 
subsequently  transferring  a  good  title  to 
a  bona  fide  purchaser,  as  the  breach  mere- 
ly conferred  upon  the  original  vendor  the 
option  to  declare  a  forfeiture,  in  order  to 
effect  which  it  would  be  necessary  for  him 
to  demand  or  reclaim  the  unsold  sheep  be- 
fore resale  by  his  vendee.  Peasley  v.  Noble, 
27:  216,  107  Pac.  402,  17  Idaho,  686. 

240.  A  bona  fide  purchaser  from  one  to 
whom  property  has  been  conditionally  sold 
and  delivered  with  authority  to  resell  and 
deliver  the  proceeds  to  the  original  vendor 
is  under  no  obligation  to  follow  the  pur- 
chase price,  and  see  that  it  is  delivered  by 
the  conditional  vendee  to  his  vendor.  Peas- 
ley  v.  Noble,  27:  216,  107  Pac.  402,  17  Idaho, 
686. 

241.  A  bona  fide  purchaser  from  one  to 
whom  property  has  been  conditionally  sold 
and  delivered  with  authority  to  resell  and 
deliver  the  proceeds  to  the  original  vendor 
acquires  a  good  title,  although  such  vendor, 
in  his  conditional  contract  of  sale,  reserved 
title  in  himself.  Peasley  v.  Noble,  27:  216, 
107  Pac.  402,  17  Idaho,  686. 

242.  The  vendor  in  a  conditional  sale, 
having  reserved  title  to  tiie  property  so 
sold  in  the  bill  of  sale,  which  is  duly  re- 
corded, may,  where  the  conditions  of  the 
sale  have  not  been  fulfilled  so  as  to  pass 
title  to  the  vendee,  assert  title  in  an  action 
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of  trover  against  a  purchaser  of  the  prop- 
erty at  a  bankruptcy  sale,  where  tlje  trtistee 
sells  the  property  of  the  bankrupt  free  from 
liens  and  encumbrances;  it  not  appearing 
that  the  vendor  has  done  any  act  which 
would  estop  it  from  such  assertion  of  its 
title.  Myrick  v.  Liquid  Carbonic  Co.  38: 
554,  73  S.  E.  7,  137  Ga.  154.  (Annotated) 
243.  A  conditional  vendor  may  recover 
from  a  subvendee  who,  witliout  notice  of 
the  conditional  sale  agreement,  purchased 
from  the  original  vendee,  who  had  posses- 
sion of  the  property  and  also  of  tlie  condi- 
tional sale  agreement,  which,  as  a  part  of 
the  contract  of  sale,  he  was  to  have  signed 
by  a  surety  and  acknowledged  before  an 
otlicer,  and  to  return  to  the  vendor,  where 
the  vendor  thereafter  had  the  contract  re- 
corded within  the  statutory  period.  Rowe 
V.  Spencer,  47:  561,  79  S.  E.  144,  140  Ga.  540. 

(Annotated) 


SALES  AG£NT. 

See  Pbincipal  and  Agent. 
»  t  » 


SALES  IN  BULK. 

See  AssiGifMENT  fob  C  BEDiTORS,  1 ;  Attach- 
ment, 43;  Chattel  Moktoage,  4;  Con- 
stitutional Law,  249,  250,  530,  531, 
747,  748;  Contbacts,  412;  Fraudulent 
Conveyances,  13-22,  30,  38,  39;  Hus- 
band AND  Wife,  150. 


SALESMAN. 

See  COMMEBCIAL  Tbavelebs. 


♦ «  » 
SALOON  KEEPERS. 

Liability  for  injury  to  guest  by  bartender, 
seeMASTEB  and  Sebvant,  941,  942. 

1.  The  duty  toward  partons  of  an  inn- 
keeper or  passenger  carrier  does  not  rest 
upon  a  saloon  keeper.  Anderson  v.  Diaz, 
4:  649,  92  S.  W.  861,  77  Ark.  606. 

(Annotated) 


SALOONS. 


Forbidding  presence  of  women  in,  see  Con- 
stitutional Law.  154,  155,  276;  Evi- 
dence, 1891;  Intoxicating  Liqcobs, 
35-37;  Trial,  1075. 

Prohibiting  presence  of  infants  in,  see  In- 
toxicating Liquors.  38,  39. 

Forbidding  treating  in,  see  Constitutional 
Law,  423,  646;  Intoxicating  T^quors, 
26,  33;  Municipal  Corporattons,  58. 


SALT— SAND  PILE. 
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Effect  of  passage  of  prohibitory  laws  on  lia- 
bility of  surety  for  payment  of  rent  of 
saloon,  see  Guaranty,  29. 

Sale  of  li((uor  in,  generally,  see  Intoxicat- 
ing    LIQUCK.S. 

Requirement  as  to  closing,  see  Intoxicating 
Liquors,  34. 

Effect  of  passage  of  prohibitory  law  on 
rights  and  liabilities  of  parties  to  lease 
for  saloon,  see  Landlord  and  Tenant, 
69-75,   103. 

Injunction  against,  see  Nuisances,  161. 


SALT. 

Flow  of  salt  water  onto  neighboring  prop- 
erty as  nuisance,  see  Nuisancks,  33. 
Pollution    of    water   by,  see   Waters,   211, 

220-222. 


SALVAGE. 


Recovery  for,  on  insurance  policy,  see  In- 
surance, 793,  798. 

1.  An  action  in  rem  for  salvage  will 
not  lie  against  the  proceeds  of  the  sale  of  the 
property  salved,  except  where,  that  property 
having  been  arrested  and  sold  by  the 
court,  the  court  retains  those  proceeds  to  an- 
swer all  claims  that  may  be  made  against 
the  ship.  The  Optima,  2  B.  R.  C.  62,  74 
L.  J.  Prob.  N.  S.  94,  93  L.  T.  N.  S.  638, 
10  Asp.   Mar.   L.   Cas.   147.        (Annotated) 

2.  The  owners  of  a  tug  whose  fault 
causes  the  wreck  of  its  tow  are  not  entitled 
to  salvage  for  services  rendered  in  raising 
and  bringing  the  wreck  into  a  port  of 
refuge,  although  such  services  are  rendered 
by  another  vessel  belonging  to  them.  Tlie 
Pine  Forest,  i:  873,  129  Fed.  700,  64  C.  C.  A. 
228.  Writ  of  certiorari  denied  in  25  Sup. 
Ct.  Rep.  795,  196  U.  S.  639,  49  L.  ed.  630. 

3.  A  formal  agreement  will  not  entitle 
a  vessel  in  fault  to  salvage  for  services 
rendered  to  one  injured.  The  Pine  Forest, 
1 :  873,  129  Fed.  700,  64  C.  C.  A.  228.  Writ 
of  certiorari  denied  in  25  Sup.  Ct.  Rep.  795, 
196  U.  S.  639,  49  L.  ed.  630. 

4.  A  towage  contract  cannot  be  con- 
verted, under  the  admiralty  law,  into  a 
salvage  service  under  conditions  brought 
about  by  the  fault  of  the  tug.  The  Pine 
Forest,  i:  873,  129  Fed.  700,  64  C.  C.  A.  228. 
Writ  of  certiorari  denied  in  2.5  Sup.  Ct.  Rep. 
795,   196   U.   S.   639,   49  L.   ed.   630. 

5.  The  owners  of  a  vessel  wliose  fault 
causes  a  wreck  cannot,  by  taking  advan- 
tage of  the  statute  for  the  limitation  of 
liability  after  they  have  rendered  services 
in  raising  and  taking  the  sunken  vessel  into 
a  port  of  refuge,  entitle  themselves  to 
salvage,  although  the  entire  value  of  the 
ship  in  fault  is  consumed  in  satisfaction  of 
the  claim  of  the  injured  vessel,  and  the  de- 
nial of  the  salvage  claim  will  in  effect  give 
the  injured  party  the  value  of  the  salvage 
services  in  addition  to  the  amount  allowed 
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by  the  statute.  The  Pine  Forest,  1:  873, 
129  Fed.  700,  64  C.  C.  A.  228.  Writ  of  cer- 
tiorari denied  in  25  Sup.  Ct.  Rep.  795,  196 
U.  S.  639,  49  L.  ed.  630. 

6  The  captain  of  a  United  States 
revenue  cutter  lias  no  authoritj',  even  in  a 
port  wliere  no  court  is  sitting,  to  determine 
a  question  of  salvage,  unless  the  matter  is 
submitted  to  him,  by  the  parties,  as  arbi- 
trator. Standard  Marine  Ins.  Co.  v.  Nome 
Beach  Lighterage  &  Transp.  Co.  1:  1095,  133 
Fed.  636,  67  C.  C.  A.  602. 


SALVATION   ARMY. 

Liability  of,  for  negligent  injury  by  servant, 
see  Charities,  68. 


SALVORS. 


Presumption  of  negligence  from  fall  of  wall 
while  salvors  are  removing  debris,  see 
Evidence,  420. 

Injury  to,  while  removing  unsafe  walls,  see 
Master  and   Servant,  294,   489,   490. 


SAMPLES. 


As  baggage,  see  Carriers,  705-708. 
Interstate    sales    by,     see    CoMMEaiCEi,    IV. 

c. 
Admissibility  in  evidence,  see  Evidence,  886, 

889. 
Liability  of  innkeeper  for  loss  of  samples  of 

commercial  travelers,  see  Innkeepers,. 

19. 
License  on   right  to  sell  by  sample  goods 

shipped  into  state,  see  License,  91. 
Sale  of  goods  by,  see  Sale,  73,  77,  83,  84, 

94,  95,  194,  224. 


SAMPLE  TRUNKS. 

As  baggage,  see  Carriers,  705-708. 
Measure  of  damages  for  carrier's  negligence 
in  transporting,  see  Damages,  299,  300. 


SAND   BAR. 


Estoppel  to  assert  title  to  island  connected 
with  shore  by,  see  Estoppel,  210. 


♦  »» 


SAND    PILE. 


As    dangerous    attraction    to    children,    see- 
Negligence,  135,  136. 
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SANITARIUM— SCHEDULE. 


SANITARIUM. 

Injury  to  patient  in,  see  Damages,  14. 
Lien  on,  see  Mechanics'  Liens,  54. 
As  nuisance,  see  Nuisances,  42. 
See  also  Hospital. 


♦  •» 


SANITY. 

See  Incompetent  Pebsons. 


♦  •» 


SAN  JOSE  SCAI/E. 

Validity  of  statute  providing  for  extermina- 
tion of,  see  Constitutional  Law,  651. 

•Power  of  legislature  to  declare  existence  of, 
a  nuisance,  see  Legislature,  6. 


SARCOMA. 


Proximate  cause  of,  see  Pboximatb  Cause, 
109. 

♦•» 

SATISFACTION. 

Of  chattel  mortgage,  see  Chattel  Mobt- 
6 AGE,  51. 

Of  judgment,  see  JtnxJMENT,  V. 

Of  mortgage,  see  Mortgage.  V. 

Right  to  discharge  servant  employed  to  per- 
form services  to  satisfaction  of  employ- 
er, see  Master  and  Servant,  108-110. 

Agent's  authority  to  take  back  goods  be- 
cause of  customer's  dissatisfaction,  see 
Principal  and  Agent,  39. 

See  also  Accord  and  Satisfaction. 


SATISFACTION  PIECE. 

Necessity  of  executing,  on  payment  of  mort- 
gage, see  Mortgage,  71. 


SAUSAGE. 


Necessity   of  labeling  to  show   ingredients 

of,  see  Food,  5,  6. 
Business  of  manufacturing,  as  nuisance,  see 

Nuisances,  19. 


♦  •  » 


SAVINGS  ASSOCIATIONS. 

See  Bthlding  and  Loan  Associations. 


♦  *» 


SAVINGS   BANK. 

See  Banks,  VI. 
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SAW. 


Injury  to  servant  by  defective  band  saw,  see 
Master  and  Servant,  341. 


SA\*rDUST. 


Prohibition  against  casting  into  stream,  see 
commi.ssionebs,  1  ;  constitutional 
Law,  96,  187,  584,  658;  Fisheries, 
4-6. 


SCAFFOUD. 


Negligence  as  to,  see  Master  and  Servant, 

279-284. 
Presumption  of  negligence  from  fall  of,  see 

Evidence,  422. 
SuflSciency   of   evidence   as   te   defectiveness 

of,  see  Evidence,  2124-2142. 
Assumption  of  risk  by  employee  using,  see 

Master  and  Servant,  617,  562. 


SCALES. 

Power  of  municipality  to  condemn  for  in- 
accuracy, see  Municipal  Corpora- 
tions, 34. 


^•» 


SCARUBT  FEVER. 

Judicial  notice  as  to,  see  Evidence,  42. 

♦ « » 

SCARLETINA. 

Judicial  notice  as  to  contagious  nature  of, 
see  Evidence,  42. 


♦  »» 


SCENIC  RAIL\7AY. 

Duty  of,  toward  passengers,  see  Cabriebs, 

178. 
Presumption  of  negligence  from  injury  to 

passenger,  see  Evidence,  359. 
Operation  of,  on  Sunday,  see  Sunday,  3. 


SCHEDULE. 


Of  assignment  for  creditors,  see  Assign- 
ment FOR  Creditobs. 

Of  bankrupt,  see  Bankruptcy,  150,  151; 
Criminal  Law,  117;  Estoppel,  121. 

Filing  or  posting  of  schedule  of  rates  by 
carrier,  see  CARRlBats,  726,  1017,  1019- 
1024. 


SCHISM— SCHOOLS. 
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SCHISM. 

■See  Religious  Societies. 


SCHOI^ARSHIP. 


Applying  charitable  devise  to  establishing, 
see  Charities,  64. 


♦  *» 


SCHOOL  BOARD. 

liibel  by,  see  Libel  and  Slandee,  109,  110. 

r-*-*-*^ 

SCHOOL   BOOKS. 

See  Schools,  V, 


SCHOOL  DISTRICTS. 

See  Schools,  IV. 

«♦>» 

SCHOOL  ELECTIONS. 

•See  Schools,  III.  b. 


SCHOOL  HOUSES. 


Forbidding  sale  of  liquor  within  prohibited 
distance  of,  see  Commerce,  125,   128. 

"Conditions  precedent  to  raising  fund  for 
erection  of,  see  Public  Moneys,  1. 

Use  of,  see  Schools,  53,  54. 


SCHOOLS. 


I.  In  general,  1—24. 

a.  Ler/islative     power;     constitu- 

tionality of  statutes,   1—5. 

b.  Admission;     attendance;     tui- 

tion,  6—15. 

c.  Health  regulations,   16—18. 

d.  Suspension;     expulsion;     con- 

trol over  pupil,    19—24. 
II.   Teachers,  25—34. 

a.  Emploiftnent;  qualification, 

25-30. 

b.  Compensation;   salary,    31,32. 

c.  Removal ;  dismissal,  33. 

d.  Liability  of  teacher,  34. 
HI.  Officers  and  elections,  35 — 40. 

a.  Officers,  35—38. 
6.  Elections,  39,  40. 

1.  In  general,  39,   40. 

2.  Right  to  vote. 

IV.  Districts  and  property;   contracts; 
indebtedness,  41—58. 
V.  Books;  instruction,   59—65. 
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Mandamus  to  compel  issuance  of  diploma. 
see  Appeal  and  Error,  429. 

Issue  of  school  bonds,  see  Bonds,  79,  95. 

Issuance  of  county  bonds  for  maintenance 
of  training  school,  see  Bonds,  84. 

Requiring  street  railways  to  carry  school 
children  at  reduced  rate,  see  Carriers. 
1028,  1030-1032;  Constitutional  Law, 
216,  217,  496-498;  Contracts,  511. 

Rights  of  negroes  in,  see  Civil  Rights,  4-6. 

Prohibiting  establishment  of  private  school 
for  colored  children,  see  Constitution- 
al Law,  640;   Corporations,  45. 

As  to  colleges,  see  Colleges;  Medical  Col- 
leges ;   State  Institutions. 

Statute  making  right  to  establish  private 
school  depend  upon  vote  of  electors 
of  county,  see  Constitutional  Law, 
82. 

Constitutionality  of  statute  forbidding 
construction  or  remodeling  of  school 
house  near  railroad  track,  see  Consti- 
tutional Law,  515. 

Contract  for  installation  of  heating  and 
ventilating  system,  see  Contracts,  795, 
796. 

Acquiring  residence  for  voting  purposes 
while  attending  school,  see  Elections, 
14. 

Exercise  of  power  of  eminent  domain  by, 
see  Eminent  Domain,  10. 

Presumption  as  to  reasonableness  of  rules, 
see  Evidence,  642. 

Diversion  of  fine  from  support  of  common 
school,  see  Husband  and  Wife,  214. 

Forbidding  sale  of  liquor  within  prohibited 
distance  of  school,  see  Commerce,  125, 
128;  Equity,  80;  Intoxicating  Li- 
quors, 55|,  137,  183,  184. 

Effect  of  appropriating  to  school  fund  li- 
cense fee  on  duty  to  return  unearned 
portion,  see  Intoxicating  Liquors,  59. 

Mandamus  to  compel  closing  of,  again&t  re- 
ligious meetings,  see  Mandamus,  86. 

Ordinance  making  brick  ystrd  within  cer- 
tain distance  of  school  a  nuisance,  see 
Constitutional  Law,  425;  Municipal 
Corporations,   149. 

Authorizing  construction  of,  in  public  park, 
see  Municipal  Corporations,  39; 
Parks  and  Squares,  3. 

Use  of  public  moneys  for,  see  Public  Mon- 
eys, 10. 

Injury  to  child  trespassing  on  railroad  car 
standing  in  school  playground,  see 
Railroads,  84-86. 

Maintenance  of  sectarian  school  by  religious 
society,  see  Religious  Societies,  11. 

State  university,   see  State  Universities. 

Inheritance  tax  on  successions  for  support 
of,  see  Statutes,  105. 

Sufficiency  of  title  of  statute  as  to  school 
matters,  see  Statutes,  105,  106. 

Special  legislation  as  to,  see  Statutes,  178. 

Creation  of  trust  for.  see  Trusts,  12,  20. 

Diversion  of  water  for  use  of  school,  see 
Waters,   177. 

Requirement  that  water  shall  be  furnished 
to,  free  of  charge,  see  Waters,  364, 
365. 
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SCHOOLS,  I.  a,  b. 


I.  In  general. 

a.   Legislative  power;   constitutionality 
of  statutes. 

(See  also   same   heading   in   Digest   L.R.A. 

1-10.) 

Payment  for  transportation  of  pupils  out 
of  common  scliool  fund,  see  Public 
Moneys,  24. 

1.  A  statute  which  extends  to  a  school 
district  formed  by  the  consolidation  of  two 
or  more  schools,  the  right  to  make  its  school 
a  graded  school  having  the  privileges  grant- 
ed to  separate  school  districts,  is  not  viola- 
tive of  a  constitutional  provision  for  a  uni- 
form system  of  free  public  schools.  Bufkin 
V.  Mitchell,  50:  428,  63  So.  458,  —  Miss.  — . 

la.  The  legislature  of  a  state  may  pro- 
vide that  a  school  district  which  does  not 
furnish  instructions  in  agriculture,  manual 
training,  and  home  economics  shall  pay  the 
tuition  of  pupils  resident  within  its  limits 
who  desire  to  attend  and  do  attend  a  school 
in  an  associated  district  regularly  formed 
under  the  statute  where  such  instruction  is 
given.  Associated  Schools  v.  School  Dist. 
No.  83,  47:  200,  142  N.  W.  325,  122  Minn. 
254.  ( Annotated ) 

Free  transportation  of  pnpils. 

2.  Although  under  a  statute  requiring 
school  districts  to  provide  such  schools  as 
will  give  all  the  scholars  of  the  district  as 
nearly  equal  advantages  as  may  be  prac- 
ticable, and  authorizing  expenditures  of  a 
portion  of  the  school  money  for  transport- 
ing pupils  to  and  from  school,  a  pupil  liv- 
ing too  far  from  a  school  to  walk  has  no 
absolute  right  to  transportation,  yet  the 
district  must  furnish  him  such  transporta- 
tion as  it  can  without  substantially  de- 
creasing the  school  advantages  of  the  other 
scholars  in  the  district.  Fogg  v.  Board  of 
Education,  37:  mo,  82  Atl.  173,  76  N.  H. 
296. 

3.  The  requirement  of  uniformity  in 
the  public  school  system  contained  in  a  con- 
situtional  provision  making  it  the  duty 
of  the  legislature  to  encourage,  by  all  suit- 
able means,  the  promotion  of  intellectual, 
scientific,  moral,  and  agricultural  improve- 
ment, by  establishing  a  uniform  system  of 
free  public  schools,  and  requiring  that  pub- 
lic schools  shall  be  maintained  in  each 
school  district  in  the  county  for  at  least 
four  months  during  each  scholastic  year, 
is  not  violated  by  a  statute  which  provides 
for  the  transportation  at  public  expense  of 
pupils  living  2  miles  from  a  consolidated 
school,  and  for  the  raising  of  funds  to  main- 
tain such  schools  for  at  least  seven  months 
in  each  scholastic  year.  Bufkin  v.  Mitchell, 
50:  428,  63  So.  458,  —  Miss.  — . 

( Annotated ) 

4.  The  failure  of  a  statute  providing  for 
the  transportation  at  public  expense  of 
pupils  living  more  than  2  miles  from  the 
school,  to  provide  a  maximum  amount  to 
be  paid  therefor,  does  not  render  it  uncon- 
stitutional. Bufkin  v.  Mitchell,  50:  428, 
63  So.  458,  —  Miss.  — . 
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5.  A  statute  which  authorizes  the  coun- 
ty superintendent  and  board  of  trustees  for 
any  consolidated  school,  to  provide  mcans- 
for  the  transportation  of  pupils  living  2 
miles  from  the  school,  the  necessary  expense 
to  be  paid  out  of  the  county  school  fund 
upon  the  filing  with  the  county  superin- 
tendent, at  the  end  of  each  scholastic  month, 
of  an  itemized  account  approved  and  certi- 
fied by  at  least  two  trustees,  is  not  objec- 
tionable as  committing  too  much  power  and 
discretion  to  the  county  superintendent.- 
Bufkin  V.  Mitchell,  50:  428,  63  So.  4.58,  — 
Miss.  — . 

&.   Admission;  attendance;  tuition. 

(See  also  same  heading  in  Digest  L.R.A.. 
1-10.) 

Admission. 

Jurisdiction  of  proceeding  to  compel  admis- 
sion of  pupil  to  school,  see  Api'eabance, 
17. 

Providing  for  separation  of  white  and  col- 
ored children,  see  Civil  Rights,  4-6; 
Statutes,  30. 

Mandajnus  to  compel  admission  of  child, 
see  Mandamus,  106, 

Mandamus  to  compel  reinstatement  of  pupil, 
see  Mandamus,  87. 

See  also  infra,  16-18. 

6.  The  residence  for  school  purposes  of 
a  child  whose  father,  upon  the  mother's 
death,  having  no  home  or  means  of  secur- 
ing one,  gives  the  child  up  to  his  sister, 
who  was  to  have  full  charge  of  it  and  give 
it  a  home,  is  with  the  sister.  Board  of 
Trustees  v.  Powell,  36:  341,  140  S.  \V.  67, 
145  Ky.  93.  (Annotated) 

7.  Children  of  nonresident  parents  who 
are  committed  to  a  charitable  institution 
within  the  limits  of  a  school  district,  which 
has  undertaken  to  furnish  them  with  sup- 
port and  education,  are  not  entitled  to  the 
benefits  of  a  statute  providing  that  all  per- 
sons of  certain  age,  residents  of  any  school 
district,  shall  have  equal  right  to  attend 
any  school  therein.  Lake  Farm  v.  School 
Dist.  No.  2,  51:234,  146  N.  W.  115,  179 
Mich.    171.  (Annotated) 

8.  The  residence  for  school  purposes  of 
children  committed  on  probation  by  a  juve- 
nile court  to  citizens  for  care  is  in  the  dis- 
trict of  the  residence  of  their  respective 
parents  or  guardians,  and  not  in  that  of 
those  to  whose  care  they  are  committed, 
and  therefore  they  are  not  entitled  to  free 
instruction  in  the  schools  of  the  latter  dis- 
trict, where  the  statute  fixes  the  residence 
of  a  child  in  the  district  in  which  hia 
parent  or  guardian  of  his  person  resides, 
although  the  juvenile  court  act  provides 
that  a  dependent  child  awarded  by  it  shall 
become  the  ward  of  the  one  to  whose  care 
it  is  committed.  Black  v.  Graham.  44: 
693,  86  Atl.  266,  238  Pa.  381. 

9.  A  school  board  has  not,  in  the  ab- 
sence of  statutory  authority,  power  to  estab- 
lish separate  schools  in  the  district  for 
children  of  Indian  blood.     Crawford  v.  Dis- 
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trict   School  Bd.   50:  147,   137   Pac.  217,  68 
•Or,  388. 

10.  Children  of  Indian  blood  whose  par- 
ents are  citizens  of  the  United  States  and 
reside  in  a  particular  school  district,  con- 
forming to  the  customs  and  habits  of  civili- 
zation, are  entitled  to  attend  the  school  in 
such  district.  Crawford  v.  District  School 
Bd.  50:  147,  137  Pac.  217,  68  Or.  388. 

(Annotated) 

11.  A  child  having  no  physical  charac- 
teristics of  a  negro,  but  which  has  one 
sixteenth  negro  blood  in  its  veins,  and 
whose  parents  maintain  the  racial  status 
of  the  negro,  is  colored,  within  the  meaning 
of  a  statute  providing  for  the  separation 
of  white  and  colored  children  in  the  public 
schools.  Wall  V.  Oyster,  31:  180,  36  App. 
D.  C.  50.  (Annotated) 
Attendance. 

Indictment  for  failure  to  send  child  to 
school,  see  Indictme:nt,  etc.,  53. 

Mandamus  to  compel  recognition  of  con- 
tract right  of  student  to  continue  in 
attendance,  see  Mandamus,  88. 

12.  Children  entitled  to  school  privileges 
in  a  city  should  not  be  compelled  to  attend 
a  school  designated  by  the  board  of  educa- 
tion thereof,  where,  in  attending,  they  would 
be  necessarily  and  unavoidably  exposed  to 
daily  dangers  to  life  and  limb  so  obvious 
and  so  great  that,  in  the  exercise  of  reason- 
able prudence,  their  parents  sliould  not  per- 
mit them  to  incur  such  hazards.  Williams 
V.  Board  of  Education,  22:  584,  99  Pac.  216, 
79  Kan.  202.  (Annotated) 

13.  Attempted  instruction  at  home  does 
not,  unless  a  regular  school  is  maintained 
there,  comply  with  a  statute  requiring  par- 
ents or  guardians  to  ssend  their  children  to 
public  or  private  schools.  State  v.  Counort, 
41:  95,  124  Pac.  910,  69  Wash.  361. 

(Annotated) 

14.  The  compulsory  education  act  can- 
not be  enforced  against  parents  whose  chil- 
dren are  excluded  from  school  by  the  scliool 
authorities,  for  failure  to  comply  witli  a 
rule  requiring  vaccination  during  the  prev- 
alence of  smallpox  in  the  district.  State  ex 
rel.  O'Bannon  v.  Cole,  22:  986,  119  S.  W.  424, 
220  Mo.  697. 

Tuition. 

Delegating  power  to  levy  tax  for  free  high 
school  purposes,  see  Constitutional 
Law,  94. 

Title  of  statute  providing  free  high  school 
instruction  for  pupils  outside  of  liigh 
school  districts,  see  Statutes,  106. 

Incidental  effect  on  existing  laws  of  statute 
as  to  free  high  school  instruction  for 
pupils  not  within  district,  see  Stat- 
utes, 342. 

See  also  supra,  I.  a;  infra,  48,  52. 

15.  A  statute  providing  a  course  of  free 
high-school  instruction  for  pupils  residing 
outside  the  limits  of  districts  which  afford 
that  opportunity,  by  permitting  them  to 
attend  properly  equipped  schools  in  other 
districts,  and  making  the  home  district  lia- 
ble for  payment  of  an  arbitrary  sum  as 
tuition  for  each  pupil,  does  not  contravene 
constitutional  provisions  requiring  uni- 
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formity  of  taxation,  and  forbidding  commu- 
tation of  taxes,  since  it  will  not  be  as- 
sumed, in  the  absence  of  pleading  or  proof, 
that  the  tuition  fixed  by  the  legislature  will 
fall  below  or  exceed  the  cost  of  educating 
a  nonresident  pupil.  Wilkinson  v.  Lord, 
24:  1 104,  122  N.  W.  699,  85  Neb.  136. 

(Annotated) 

c.   Health  regulations. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Exclusion  of  unvaccinated  pupil. 

See  also  supra,  14. 

16.  Charter  authority  to  appoint  a  board 
of  health  and  make  all  regulations  wliich 
may  be  necessary  for  the  promotion  of 
health  or  the  suppression  of  disease  does  not 
empower  a  municipal  corporation  to  make 
vaccination  a  condition  precedent  to  attend- 
ance of  the  public  schools,  where  the  Con- 
stitution provides  for  a  system  of  free 
schools  where  all  children  may  receive  a 
good  common-school  education.  People 
ex  rel.  Jenkins  v.  Board  of  Education,  17: 
709,  84  N.  E.  1046,  234  111.  422. 

(Annotated) 

17.  Statutory  authority  to  a  school  board 
having  general  authority  to  control  its 
school  to  exclude  therefrom  children  liable 
to  transmit  contagious  diseases  does  not  de- 
prive it  of  power  to  exclude  children  for  re- 
fusal to  be  vaccinated.  State  ex  rel.  O'Ban- 
non V.  Cole,  22:  986,  119  S.  W.  424,  220  Mo. 
697. 

18.  External  vaccination  of  children  may 
be  made  a  condition  to  their  attending 
school,  during  an  epidemic,  or  threatened  ep- 
idemic, of  smallpox  in  a  district,  by  a  school 
board  having  statutory  authority  to  make 
all  needed  rules  for  the  government  of  their 
district.  State  ex  rel.  O'Bannon  v.  Cole, 
22:  986,  119  S.  W.  424,  220  Mo.  697. 

d.  Suspension,'  expulsion;  control  over 
pupil. 

(See  also   same  heading  in  Digest  L.R.A. 

1-10.) 

Suspension   or    expulsion. 

Prematurity  of  action  for  damages  for  un- 
lawful suspension  of  child,  see  Action 
OR  Suit,  20. 

Interference  of  court  with,  see  Coubts,  71. 

Damages  for  wrongful  suspension,  see  Dam- 
ages, 311. 

Mandamus  to  compel  reinstatement  of 
pupil,  see  Mandamus,  90,  91,  126. 

Right  of  father  of  expelled  pupil  to  main- 
tain action  therefor  against  teacher, 
see  Parties,  4. 

19.  A  pupil  may  be  suspended  from  a 
public  school  for  being  drunk  and  disorder- 
ly in  violation  of  the  ordinances  of  the  mu- 
nicipality, although  his  misconduct  was  not 
on  the  school  grounds,  where  the  statute  au- 
thorizes suspension  for  gross  immorality. 
Douglas  V.  Campbell,  20:  205,  116  S.  W.  211, 
89  Ark.  254.  ' 
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20.  A  private  school  the  catalogue  of 
which  makes  tlie  tuition  payable  in  ad- 
vance, and  provides  that  pupils  may  be  ex- 
pelled for  breach  of  discipline,  may,  upon 
expelling  a  pupil  for  breach  of  reasonable 
regulations,  not  only  retain  the  tuition  ac- 
tually paid,  but  compel  payment  of  the 
portion  due  and  not  paid  when  the  expul- 
sion occurred.  Teeter  v.  Horner  Military 
School,  51:  975f  81  S.  E.  767,  165  N.  C.  564. 

(Annotated) 
20a.  Courts  will  not  interfere  with  the 
act  of  school  authorities  in  susi>ending  a 
pupil  for  publishing  in  a  newspaper  an 
article  which  has  a  direct  and  immediate 
tendency  to  influence  the  conduct  of  other 
pupils  in  the  schoolroom,  to  set  at  naught 
the  proper  discipline  of  the  school,  and  to 
impair  the  authority  of  the  teachers,  and  to 
bring  them  into  ridicule  and  contempt,  al- 
though the  act  is  done  out  of  school  hours, 
not  in  the  presence  of  the  master,  or  other 
pupils,  and  no  rule  had  been  adopted  for- 
bidding such  conduct.  State  ex  rel.  Dresser 
V.  Board  of  School  Dist.  No.  1,  16:  730,  116 
N.  W,  232,  135  Wis.  619. 
Control  over  pupil. 

Injunction  against  enforcement  of  rule  as 
to  secret  societies,  see  Injunction,  321. 

21.  A  rule  of  a  school  board  forbidding 
pupils  to  play  football  under  the  auspices 
of  the  school  is  not  unreasonable  or  in  ex- 
cess of  the  authority  of  the  board,  although 
applied  to  conduct  on  holidays  and  away 
from  the  school  grounds.  Kinzer  v.  Toms, 
3:496,  105  N.  W.  686,  129  Iowa,  441. 

(Annotated) 

22.  Denial  to  members  of  secret  societies 
the  right  of  representing  the  public  schools 
which  they  attend  in  any  public  capacity  is 
not  a  denial  of  a  natural  right,  or  an  un- 
lawful discrimination  against  them.  Wil- 
son V.  Board  of  Education,  15:  1136,  84  N. 
E.  697,  233  111.  464. 

23.  A  board  of  school  directors  has,  un- 
der a  statute  authorizing  it  to  adopt  rules 
and  regulations  for  the  well-being  of  the 
school,  authority  to  debar  members  of  high- 
school  fraternities  organized  against  its  will, 
although  with  consent  of  parents  of  the  pu- 
pils, and  meeting  out  of  school  hours,  from 
participating  in  certain  privileges  attend- 
ant on  membership  in  the  school,  such  as 
connection  with  athletic  teams,  musical,  lit- 
erary, and  military  societies,  and  to  deprive 
them  of  customary  graduation  honors.  Way- 
land  v.  Board  of  School  Directors,  7:  352,  86 
Pac.  642,  43  Wash.  441.  (Annotated) 

24.  Statutory  authority  to  school  trus- 
tees to  prescribe  and  enforce  rules  not  in- 
consistent with  law  for  the  government  of 
schools  does  not  empower  them  to  require 
pupils  to  spend  certain  hours  of  the  evening 
in  studv  at  home.  Hobbs  v.  Germany,  22: 
983,  49' So.  515,  94  Miss.  469. 


II.  Teachers* 


Purchase  by  teacher  on  Indian  reservation 

from  Indians,  see  Indians,  4,  5. 
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Libel  or  slander  of  teacher,  see  Libel  and 

Si>ANDER,  40,  53,  93,  94,  107-110. 
See  also  infra,  60. 

o.  Employment;  qualificution. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

See  also  infra,  57,  58. 

25.  No  unlawful  interference  with  exist- 
ing contracts  is  effected  by  the  promulga- 
tion of  a  regulation  by  the  department  of 
public  instruction  forbidding  teachers  tO' 
wear  a  distinctively  religious  garb  while  in 
the  performance  of  their  duties,  since  all 
contracts  are  impliedly  subject  to  the  power 
of  the  superintendent  to  make  reasonable 
regulations  as  to  the  management  of  the 
schooln.  O'Connor  v.  Hendrick,  7:  402,  77 
N.  E.  612,  184  N.  Y.  421. 

26.  A  regulation  of  the  department  of 
public  instruction  prohibiting  teachers  in 
common  schools  from  wearing  a  distinctive- 
ly religious  garb  while  engaged  in  the  work 
of  teaching  is  not  unreasonable.  O'Connor 
V.  Hendrick,  7:  402,  77  N.  E.  612,  184  N.  Y. 
421.  (Annotated) 

27.  That  the  teacher  is  not  a  party  to  an 
appeal  to  the  superintendent  of  public  in- 
struction from  the  hiring  by  a  school  trus- 
tee of  a  teacher  wearing  a  distinctively  re- 
ligious garb  does  not  prevent  his  decision, 
which  is  in  fact  a  regulation  of  the  common 
schools  within  his  jurisdiction,  from  being 
binding  on  her,  although  as  a  mere  decision 
it  would  not  be  because  she  is  not  a  party 
to  the  proceeding.  O'Connor  v.  Hendrick, 
7:  402,  77  N.  E.  612,  184  N.  Y.  421. 
License  or  certificate. 
Constitutionality  of  statute  as  to,  see  Con- 
stitutional Law,  375. 

Constitutionality  of  provision  for  revoking 
teacher's  license,  see  Constitutional 
Law,  375. 

Injunction  against  revocation  of  license,  see 
Injunction,  317-320. 

28.  A  teacher's  certificate  issued  under  a 
statute  empowering  the  state  board  of  edu- 
cation to  authorize  the  county  superintend- 
ents to  issue  teachers'  certificates  to  gradu- 
ates of  state  normal  schools,  and  to  grad- 
uates of  any  chartered  college  or  university 
having  the  right  to  grant  degrees,  provided 
that  applicants  for  certificates  shall  have 
been  successfully  engaged  in  teaching  not 
less  than  twenty-seven  months,  and  sliall 
present  to  the  state  board  of  education  a 
certificate  of  graduation  from  a  state  normal 
school,  or  a  literary  degree  from  a  chartered 
college  or  university, — should  be  issued  as 
of  the  date  of  the  application  and  the  fur- 
nishing of  admittedly  sufficient  proof  of 
compliance  with  the  statute,  and  relates 
back  to  the  date  applicant  so  showed  him- 
self entitled  thereto.  Bradfield  v.  Avery, 
23:  1228,  102  Pac.  687,  16  Idaho,  769. 

29.  Under  a  statute  providing  that  "no 
person  shall  be  permitted  to  teach  who  is 
not  the  holder  of  a  teacher's  certificate," 
etc.,  a  contract  otherwise  duly  entered  into 
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between  a  school  board  and  a  teacher  is 
not  void  or  voidable  merely  because  at 
the  date  of  such  contract  the  teacher  did 
not  hold  a  certificate  or  permit  qualifying 
him  to  teach.  Schafer  v.  Johns,  42:  411,  137 
N.   W.   481,   23   N.   D.   593.        (Annotated) 

30.  Under  statutory  authority  to  revoke 
a  teacher's  license  for  general  neglect  of 
the  business  of  the  school,  failure  to  attend 
the  institutes  provided  by  law,  and  to  make 
daily  preparation  necessary  for  successful 
teaching,  are  grounds  for  revocation.  Stone 
V.  Fritts,  15:  1147,  82  N.  E.  792,  169  Ind. 
361. 

6.  Compensation;  salary. 

(See  also   same  heading  in   Digest   L.R.A. 
1-10.) 

Statute    prescribing    minimum     wage    for 

teachers,     see     Constitutional     Law, 

627. 
Implied    agreement    to    reimburse    teacher 

for  expenditures  to  keep  school  running, 

see  Contracts,  44. 

31.  Payment  of  less  than  the  statutory 
minimum  wage  to  teachers  is  punishable  as 
a  crime  under  a  statute  making  such  act 
unlawful,  and  subjecting  the  officer  vio- 
lating the  statute  to  fine,  the  amount  of 
which  is,  within  certain  limits,  within  the 
discretion  of  the  court,  where  another  stat- 
ute makes  "every  public  offense  otherwise 
than  felony  a  misdemeanor.  Bopp  v.  Clark, 
52:  493,   147   N.  W.   172,  —  Iowa,  — . 

32.  Under  a  statute  vesting  in  a  board 
of  education  the  management  and  control 
of  schools,  and  giving  the  board  power  to 
determine  all  questions  of  general  policy 
relating  to  the  schools,  it  may  allow  sick 
teachers  full  pay  for  a  reasonable  time, 
such  as  sixty  days,  u])on  their  supplying 
substitutes  from  tlie  eligible  list  of  teachers. 
District  of  Columbia  v.  Dean,  38:  513,  38 
App.  D.  C.   182.  (Annotated) 

c.  Removal;  dismissal. 

(See  also   same   heading   in   Digest   L.R.A. 
1-70.) 

Iirjunction  against  discharge  of  teacher,  see 

Injunction,  315,  316. 
Mandamus     <o     compel     reinstatement     of 

teacher,  see  Mandamus,  89. 
See  also  infra.  49. 

33.  A  school-teacher  has  no  fixed  tenure 
of  office  by  provision  of  law  in  New  Mexico, 
especially  not  where  the  right  to  dismiss 
him  is  reserved  in  the  contract.  State  ex 
rel.  Sittler  v.  Board  of  Education,  49:  62, 
135   Pac.   96,   18   N.   M.   183. 

d.  Liability  of  teacher. 

(See  also   same   heading   in  Digest   L.R.A. 
1-70.) 

34.  An  assistant  teacher  in  a  public 
elementary  school  has  authority  to  inflict 
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corporal  punishment  on  a  pupil  if  the  pun- 
ishment inflicted  is  moderate,  is  not  dic- 
tated by  any  bad  motive,  is  such  as  is  usual 
in  the  school,  and  such  as  the  parent  of  the 
child  might  expect  that  the  child  would 
receive  if  it  did  wrong;  and  the  fact  that 
by  the  regulations  of  the  school  assistant 
teachers  are  forbidden  to  inflict  corporal 
punishment  will  not  of  itself  render  the 
assistant  teacher  liable  in  an  action  by  the 
pupil  for  assault.  Mansell  v.  Griffin,  1  B. 
R.  C.  708,  [1908]  1  K.  B.  160,  947.  Also 
Reported  in  72  J.  P.  6,  98  L.  T.  N.  S.  51,  24 
Times  L.  R.  67.  (Annotated) 

III.  Officers  and  elections. 

a.    Officers. 

(See  also  same  heading  in  Digest  L.B.A.. 
1-70.) 

Power  as  to  teachers,  see  supra,  II. 

Control  ovier  pupils,  see  supra,  21-24. 

Powers  as  to  books  or  course  of  instruc- 
tion, see  infra,  V. 

Jurisdiction  of  mandamus  proceeding 
against  officer,  see  Appearance,  17. 

Bribery  of  member  of  board  of  education, 
see  Bribery,  2. 

Statute  forbidding  nomination,  indorse- 
ment or  criticism  by  any  political  par- 
ty of  candidates  for  educational  offices, 
see  Constitutional  Law,  757. 

Action  to  determine  which  of  two  sets  of 
trustees  shall  administer  school,  see 
Appeal  and  Error,  27;  Dismissal  or 
Discontinuance,  11;  Parties,  209. 

Injunction  against,  see  Injunction,  315— 
321,  352. 

Injunction  against  payment  of  additional 
compensation  to  school  directors,  see- 
Injunction,  333. 

Libel  of  school  director,  see  Libex  and  Slan- 
der, 72. 

Privileged  character  of  communication  by,, 
as  to  teacher,  see  Libel  and  Slander,. 
107-110. 

Mandamus  to,  see  Mandamus,  I.  g. 

Eligibility  to  office  of  county  superintend- 
ent of  public  instruction,  see  Officers, 
13. 

Oath  of  office,  see  Officers,  24. 

Resignation  of,  see  Officers,  47,  48,  50. 

See  also  supra,  5,  9 ;   infra,  45,  55. 

35.  One  entering  into  a  contract  with  a 
board  of  education  which  attempts  to  bind 
the  municipality  is  chargeable  with  knowl- 
edge of  the  official  limitation  upon  the  pow- 
er of  the  members.  Lawrence  v.  Toothaker, 
23:  428,  71  Atl.  534,  75  N.  H.  148. 

36.  The  power  of  a  superintendent  of 
public  instruction  to  make  regulations  for 
the  management  of  the  public  schools  is  im- 
plied from  a  provision  in  a  statute  permit- 
ting him  to  remove  trustees  for  disobeying 
any  "decision,  order,  or  regulation."  O'Con- 
nor V.  Hendrick,  7:  402,  77  N.  E.  612,  184  N. 
Y.  421. 

37.  Members  of  a  board  of  education, 
who,  without  authority,  attempt  to  bind  th& 
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city  by  a  contract  for  services  on  a  school 
building,  do  not  render  themselves  person- 
ally liable  for  the  services  so  rendered  if 
the  facts  were  equally  within  the  cognizance 
of  the  other  contracting  party.  Lawrence 
v.  Toothaker,  23:  428,  71  Atl.  534,  75  N.  H. 
148.  (Annotated) 

38.  Members  of  a  board  of  education  un- 
dertaking to  contract  on  behalf  of  the  mu- 
nicipality do  not  impliedly  guarantee  that 
they  have  the  requisite  power,  where  all  the 
facts  and  circumstances  surrounding  the 
case  are  known  to  the  other  contracting 
party.  Lawrence  v.  Toothaker,  23:  428,  71 
Atl.  534,  75  N.  H.  148. 

h.  Elections. 

1.  In  general. 

{See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Time  for  appeal  from  order  continuing  in- 
junction against  tax  to  organize  school 
district,  see  Appeal  and  Erkob,  138. 

Parol  evidence  as  to  minutes  of  school 
meeting,  see  Evidence,  1038. 

Continuance  of  injunction  pending  deter- 
mination of  controversy  as  to  legal- 
ity of  organization  of  district,  see  In- 
junction, 422. 

39.  That  the  proper  authorities  have  ap- 
proved a  petition  for  a  school  election  does 
not  preclude  objection  by  interested  parties 
that  it  was  not  signed  by  the  requisite  num- 
ber of  freeholders,  if  the  statute  provides 
that  the  authorities  shall  act  upon  a  peti- 
tion signed  by  certain  proportion  of  the 
freeholders  within  the  district.  Gill  v. 
Board  of  Comrs.  43:  293,  76  S.  E.  203,  160 
N.  C.  176. 

40.  Women  and  nonresident  property 
holders  should  be  excluded  in  determining 
whether  or  not  the  requisite  proportion  of 
freeholders  of  a  proposed  school  district 
signed  a  petition  for  an  election  to  organize 
the  district;  especially  where  the  statute 
has  been  so  interpreted  by  those  charged 
with  its  execution.  Gill  v.  Board  of  Comrs. 
43:  293,  76  S.  E.  203,  160  N.  C.  176. 

( Annotated ) 

2.  Right  to  vote. 

(See  same  heading  in  Digest  L.R.A.  1-10.) 

IV.  Districts  and  property;  contracts; 
indebtedness. 

(See  also  Schools,  IV.  in  Digest  L.R.A. 
1-10.) 

Adverse  possession  of  school  lands,  see  Ad- 
verse Possession,  39. 

Submission  of  question  as  to  applicability 
of  municipal  building  ordinances  to 
building  constructed  by  school  district, 
see  Agreed  Case,  2. 

Deposit  of  school  moneys  as  trust  funds 
on  bank's   insolvencv,  see  Banks,  225. 
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I  Municipal  regulation  as  to  building  erected 
*         by    school    district,    see    Buildings,    4. 

Charitable  gift  for,  see  Charities,  20,  21, 
31-32. 

Damages  for  condemnation  of  site  for  school- 
house,  see  Damages,  530. 

Damages  for  condemnation  of  railroad  right 
of  way  through  school  property,  see 
Damages,  534,   548,   549. 

Reversion  of  property  convej'ed  for  school 
purposes,  see  Deeds,  89,  90. 

Conclusiveness  of  decree  as  to  sale  of  for- 
feited lands  for  benefit  of  school  fund, 
see  Judgment,  234. 

Mechanics'  liens  on  school  building,  see  Me- 
chanics' Liens,  57. 

Lease  of  school  lot,  see  Parties,  120,  135. 

Injunction  against  wrongful  use  of  school 
lot,  see  Parties,  135. 

Conditions  precedent  to  raising  fund  for 
erecting  school  building,  see  Public 
Moneys,  1. 

Investment  of  school  money,  see  Public 
Moneys,  5-7. 

Purposes  for  which  school  money  may  be 
used,  see  Public  Moneys,  19-24. 

41.  A  school  district  having  power  to 
rent  a  building  for  school  purposes  will  not 
be  enjoined  from  maintaining  a  school  in  a 
parochial  school  building,  whore  a  building 
owned  by  it  is  wholly  inadequate  to  its 
needs.  Dorner  v.  School  Dist.  No.  5,  19:  171, 
118  N.  W.  353,  137  Wis.  147. 
Districts. 

Bar  to  action  against  district,  see  Judg- 
ment, 199. 

Interruption  of  limitation  of  action  on  bond 
to  district,  see  Limitation  of  Actions, 
330,  331. 

Including  bonds  of,  in  determining  amount 
of  city  indebtedness,  see  Municipal 
Corporations,  269. 

Including  indebtedness  of  independent 
school  district  in  determining  whether 
municipal  debt  limit  is  reached,  see 
Municipal  Corporations,  272. 

Private  action  to  annul  district  for  irreg- 
ularity in  organization,  see  Pabties, 
119. 

dianging  bonndaries. 

Due  process  of  law  as  to,  see  Constitu- 
tional Law,  374. 

Review  by  court  of  action  of  county  bo^rd 
in  rearranging  districts,  see  Courts, 
93. 

42.  An  order  of  a  county  superintendent, 
changing  the  boundaries  of  a  school  district, 
which  is  affirmjed,  upon  appeal,  by  the 
board  of  county  commissioners,  even  though 
irregular,  is  final,  and  not  subject  to  collat- 
eral attack  in  an  action  for  injunction. 
School  Dist.  No.  116  v.  Wolf,  20:  358,  98 
Pac.  237,  78  Kan.  805. 

43.  The  term  "legal  voters,"  as  used  in 
Minn.  Gen.  Laws  1907,  chap.  188,  providing 
for  the  enlargement  of  a  school  district  up- 
on the  petition  of  a  majority  of  the  legal 
voters  residing  in  such  district,  does  not 
include  women.  Hence  a  petition  signed  by 
the  majority  of  the  male  voters  of  such 
district   is   suflRcient.     Oppcgaard   v.   Board 
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of  County  Comrs.  43:  936,   139  N.  W.  949, 
120  Minn.  443. 

44.  Although  the  statute  contemplates 
the  filing  of  a  petition  with  a  county  su- 
perintendent for  the  change  of  boundaries 
of  a  school  district  as  a  basis  for  the  is- 
suance by  him  of  a  notice  setting  a  time  for 
a  hearing  upon  the  requested  change,  yet, 
where  a  verbal  request  is  made  for  the 
change  and  proper  notice  is  given,  the  in- 
terested parties  appear,  the  order  is  made, 
appeal  is  taken  to  the  board  of  county  com- 
missioners, and  the  order  is  affirmed,  the 
proceeding  is  only  irregular,  but  is  not  void. 
School  Dist.  No.  116  v.  Wolf,  20:358,  98 
Pac.  237,  78  Kan.  805. 

45.  Upon  the  detachment  of  the  terri- 
tory within  which  a  school  district  officer 
resides  from  the  school  district  of  which  he 
is  an  officer,  his  office  immediately  becomes 
vacant  ipso  facto,  and  may  be  filled  by  ap- 
pointment. School  Dist.  No.  116  v.  Wolf, 
20:  358,  98  Pac.  237,  78  Kan.  805. 

(Annotated) 
46,  47.  A  school  district  loses  title  to  its 
schoolhouse  and  lot  by  the  cutting  off  from 
it,  and  placing  in  another  district,  the  ter- 
ritory in  which  they  are  located.  Pass 
School  Dist.  V.  Hollywood  City  School  Dist. 
26:  485,  105  Pac.  122,  156  Cal.  416. 

(Annotated) 
Liabilities. 
See  also  supra,  I.  a;    infra,  52. 

48.  A  statute  which  imposes  upon  a 
school  district  not  furnishing  certain  in- 
struction the  obligation  of  paying  tuition 
of  its  pupils  which  attend  another  school 
district  furnishing  such  instruction  creates 
by  necessary  implication  the  right  to  en- 
force such  obligation  by  action,  notwith- 
standing previous  statutes  relating  to  school 
districts  provided  only  for  actions  on  con- 
tracts, or  for  acts  or  omissions  in  the  nature 
of  tort.  Associated  Schools  v.  School  Dist. 
No.  83,  47:  200,  142  N.  W.  325,  122  Minn. 
254. 

40.  A  school  district  is  not  liable  for  a 
tort  committed  by  the  directors  or  clerk 
in  entering  upon  the  records  the  reason  for 
the  dismissal  of  a  teacher;  it  not  being  the 
policy  of  the  law  to  divert  funds  intended 
for  the  education  of  the  young  to  the  satis- 
faction of  damages  occasioned  by  the  wrong- 
ful acts  of  the  officers  of  the  district.  Wiest 
V,  School  Dist.  No.  24,  49:  1026,  137  Pac. 
749,  68  Or.  474.  (Annotated) 

Taxation. 

Time  for  appeal  from  order  continuing  in- 
junction against  tax  to  organize  school 
district,  see  Appeal  and  Error,  138. 
Continuance  of  injunction  to  prevent  levy- 
ing of  tax,  see  Injunction,  422. 
Exemption  of,  from  taxation,  see  Taxes,  I. 

f,   3. 
Separate  listing  of  property  of  white   and 
colored   persons   for   taxation    as   basis 
of   apportionment   of   school   fund,   see 
Taxes,  158. 


50.  A  tax  for  the  support  of  public 
schools  is  not  for  a  municipal  purpose  with- 
in the  meaning  of  a  constitutional  pro- 
vision that  the  legislature  shall  not  impose 
taxes  for  the  purpose  of  any  county,  city, 
town,  or  other  municipal  corporation,  but 
may  by  general  laws  confer  on  the  proper 
authorities  thereof  respectively  the  power 
to  assess  and  collect  such  taxes.  Atchison, 
T.  &  S.  F.  R.  Co.  v.  State,  40:  i,  113  Pac. 
921,  28  Okla.  94. 

51.  A  tax  voted  by  the  taixpayers  of  the 
school  district  in  the  manner  provided  by 
the  Constitution  cannot  be  extended  over 
territory  added  to  the  district  after  the 
vote  was  taken,  without  giving  the  tax- 
payers of  such  addition  an  opportunity  to 
adopt  or  reject  it  in  the  manner  provided 
by  the  Constitution,  if  the  proceedings  for 
the  addition  of  the  territory  did  not  meet 
the  constitutional  requirements  for  the 
adoption  of  the  tax.  Crabb  v.  Celeste  In- 
dependent School  Dist.  39:  601,  146  S.  W. 
528,   105  Tex.   194.  (Annotated) 

52.  A  statute  which  requites  a  school 
district  in  which  certain  instruction  is  not 
given,  to  pay  the  tuition  of  its  pupils  in 
another  school  district  in  which  such  in- 
struction is  given,  confers  by  necessary  im- 
plication upon  the  school  district  both  the 
power  and  duty  to  raise  money  for  that 
purpose.  Associated  Schools  v.  School  Dist. 
No.  83,  47:  200,  142  N.  W.  325,  122  Minn. 
254. 

Use   of  schoollioiise. 

Holding  Sunday  school  or  religious  meet- 
ings in  schoolhouse,  see  Constitution- 
al Law,  759. 

Mandamus  to  compel  closing  of  schoolhouse 
against  religious  meetings,  see  Manda- 
mus, 86, 

53.  That  the  officers  of  a  state  militia 
organization  to  whom  a  city  has  leased  a 
schoolhouse  for  an  armory  might  not  have 
authority  to  sublet  it  does  not  prevent  the 
municipal  corporation,  acting  under  its 
statutory  authority,  and  such  officers  to- 
gether, from  letting  the  building  for  en- 
tertainments, the  proceeds  to  be  divided  be- 
tween them.  Grottlieb-Knabe  &  Co.  v.  Mack- 
lin,  31:  580,  71   Atl.  949,  109  Md.  429. 

54.  That  a  school  building  has  been 
leased  by  a  city  to  a  regiment  of  state 
national  guard  for  a  nominal  consideration, 
and  is  occupied  by  it  as  its  only  habitation, 
does  not  take  the  property  out  of  the  pro- 
vision of  a  statute  empowering  a  city  to 
lease  "property  not  needed  for  public  use," 
so  as  to  prevent  the  city  from  leasing  it 
for  public  entertainments.  Gottlieb-Knabe 
&  Co.  V.  Macklin,  31:  580,  71  Atl.  949,  109 
Md.  429. 

Contracts;   indebtedness. 

Implied  agreement  to  reimburse  teacher  for 

expenditures    to    keep    school    running, 

see  Contracts,  44. 
See  also  supra,  35,  37,  38. 

5o.  A   board   of   education   cannot   lease 


Definiteness  of  order  levying  tax,  "for  local  :  a  schoolhouse  lot  for  the  production  of  oil 
school  purpose,"  see  Taxes.  157.  and  gas,  since,  as  such  a  board  exists  only 

Equality  and  uniformity  of  school  tax,  see  under  statute,  and  has  only  the  powers 
Taxes,   13.     •  ^  given  by  statute  and  such  as  are  absolutely 
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uecessary  to  execute  its  express  powers,  it 
cannot  engage  in  business  or  make  con- 
tracts outside  its  functions  touching  educa- 
tion. Herald  v.  Board  of  Education,  31: 
588,   65   S.   E.   102,  65   VV.   Va.   765. 

(Annotated) 

56.  The  acceptance  and  retention  of 
furniture  and  supplies  by  the  officers  of  a 
school  district  creates  no  liability  against 
it  for  their  value  where  its  indebtedness  is 
in  excess  of  the  amount  named  by  the  stat- 
ute which  provides  that  the  district  cannot 
become  indebted  in  any  manner  for  any 
purpose  in  excess  of  that  amount.  Superior 
Mfg.  Co.  V.  School  Dist.  No.  63,  37:  1054, 
114  Pac.  328,  28  Okla.  293. 

57.  A  contract  by  a  school  district  for 
the  services  of  a  teachjer  is  void  where  it 
requires  the  contracting  of  an  indebtedness 
which  the  district  is  forbidden  by  statute 
to  contract.  Wolfe  v.  School  Dist.  No.  2, 
27:  891,   108  Pac.  442,  58  Wash.  212. 

58.  The  maintenance  of  a  school 
throughout  the  school  year  is  not  such  a 
necessity  as 'will  justify  a  school  district  in 
exceeding  its  statutory  debt  limit  in  em- 
ploying a  teacher  therefor.  Wolfe  v. 
School  Dist.  No.  2,  27:  891,  108  Pac.  442, 
58  Wash.  212.  (Annotated) 

V.  Boohs;  instmction. 

(See  also  same  heading  m  Digest  L.R.A. 
1-70.) 

Mandamus  to  compel  reinstatement  of  child 
expelled  for  refusal  to  continue  certain 
studies,  see  Mandamus,  87. 

Text-books. 

Contract  with  foreign  corporation  to  sup- 
ply, see  CoBPOBATiONS,  415. 

Injunction  against  change  of,  see  Injunc- 
tion, 362. 

Injunction  against  discontinuance  of,  see 
Pabties,  114. 

59.  A  board  of  education  has  no  power 
to  purchase  text-books  and  sell  them  to  the 
pupils  at  wholesale  prices,  under  statutory 
authority  to  sell  real  and  personal  prop- 
erty as  the  interests  of  the  school  require, 
and  make  such  by-laws  relative  to  the 
regulation  of  schoolbooks  to  be  used  and 
anything  whatever  that  may  advance  the 
interest  of  education,  the  prosperity  of  the 
schools,  and  the  welfare  of  the  public  con- 
cerning the  same.  Kuhn  ex  rel.  Sheehan  v. 
Board  of  Edu.  45:  972,  141  N.  W.  574,  175 
Mich.  438,  (Annotated) 
Instruction. 

See  also  supra,  1.  a. 

60.  The  use  of  the  pupils  of  a  public 
school  as  subjects  of  practice  in  teaching, 
by  student  teachers,  under  the  immediate, 
direct,  and  personal  control  of  their  regu- 
larly employed  teachers,  and  in  the  regu- 
larly prescribed  course  of  study  of  such 
pupils,  involves  no  invasion  or  violation  of 
their  legal  rights.  Spedden  v.  Board  of 
Education,  5a:  163,  81  S.  E.  724,  —  W. 
Va.    . 
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61.  Under  a  statute  defining  the  limits 
of  an  independent  school  district,  and  pre- 
scribing the  duties  and  [wwers  of  it.s  board 
of  education,  conferring  very  broad  powers 
upon  such  board  and  exempting  it  from 
the  operation  of  the  general  laws  of  the 
state  pertaining  to  schools,  school  oflicers, 
teachers,  course  of  study,  and  gradation  of 
schools,  the  establisiiment  and  maintenance 
of  a  school  or  department  of  education  in 
the  theory,  art,  and  practice  of  teaching,  is 
authorized.  Spedden  v.  Board  of  Educa- 
tion, 52:  163,  81  S.  E.  724,  —  W.  Va.  — . 

(Annotated) 

62.  A  parent  has  the  right  to  make  a 
reasonable  selection  from  the  prescribed 
course  of  study  which  shall  be  carried  by 
his  child  in  the  free  public  schools  of  the 
state,  and  this  right  is  not  limited  to  any 
particular  school  nor  to  any  particular 
grade  in  any  of  such  public  schools.  State 
ex  rel.  Kelley  v.  Ferguson,  50:  266,  144  N. 
W.    1039,   95   Neb.    63. 

63.  A  parent  has  a  right  to  make  a 
reasonable  selection  from  the  course  of 
study  prescribed  by  public-school  authori- 
ties, for  his  child  to  pursue;  and  such  selec- 
tion, where  it  does  not  impair  the  disci- 
pline, efficiency,  and  well-being  of  the 
school,  must  be  respected  by  the  school  oiW- 
cers  and  teachers,  as  the  parent's  right  in 
regard  thereto  is  superior  to  theirs.  School 
Board  Dist.  No.  18  v.  Thompson,  24:  221, 
103  Pac.   578,   24  Okla.   1. 

Religions    teaching. 

Right  of  taxpayers  to  recover  back  public 
money  appropriated  to  sectarian  in- 
struction, see  Limitation  of  Actions, 
64. 

Laches  in  objecting  to,  see  Limitation  of 
Actions,  64. 

Reading  from  Bible  and  repeating  Lord's 
Prayer  in,  see  Public  Moneys,  17. 

See   also   Constitutionai,   Law,    760,    761. 

64.  A  public  school  is  not  made  sectari- 
an by  opening  its  exercises  by  reading  non- 
sectarian  passages  of  the  Bible  and  repeat- 
ing tlie  Lord's  Prayer.  Church  v.  Bullock, 
16:  860,  109  S.  W.  115,  104  Tex.  1, 

65.  The  reading  of  the  King  James'  ver- 
sion of  the  Bible,  repeating  the  Lord's 
Prayer,  and  singing  hymns,  as  part  of  the 
exercises  of  a  public  school,  violates  a  con- 
stitutional provision  forbidding  the  appro- 
priation of  any  public  fund  or  the  donation 
of  money  by  the  state  in  aid  of  sectarian 
purposes.  People  ex  rel.  Ring  v.  Board  of 
Education,  29:  442,  92  N.  E.  251,  245  111.  334. 


SCHOOI.   SUPERINTENDENT. 

Libel  by,  see  Libel  and  Slandeb,  107,  108. 
Libel  of,  see  Libel  and  Slandeb,  109,  110. 


SCHOOL  TEACHERS. 

See  Schools,  II. 
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See  X-Rat. 


SCIAGRAPH. 


SCIENTER. 


Charge  of,  in  indictment,  see  Indictment, 

ETC.,   II.   b. 
Necessity     of     alleging     and     proving,     see 

Pleading,  282,  317. 
Pleading  as  to,  see  Plkadixg,  279,  365,  387. 
As  question  for  jury,  see  Trial,  161. 
See  also  Animals,  18,  33-36. 


SCIRE  FACIAS. 


On  judgment,  see  Judgmk.nt,  VI.  b. 

To  enforce  mechanics'  lien  after  sale  of 
property  on  foreclosure,  see  Mechan- 
ics' Liens,   87,   88. 


SCOPE  OF  EMPLOYMENT. 

Assumption  of  risk  by  servants  engaging 
outside  ot  duties,  see  ]V1aster  and  Serv- 
ant, II.  b,  5. 

In  general,  see  Masteir  and  Servant,  III. 
a,  2. 


SCRIP. 

Offer  of,  in  payment  of  fare,  see  Carriers, 
623. 


^*» 


SCRIVENER. 

Right  to  testify  as  to  testator's,  or  his  own, 
intent,   see   Evidence,   970. 


SEAI.. 

Effect  of,  on  contract,  see  Contracts,  133, 
458,  770. 

Revocability  of  contract  under,  see  Con- 
tracts, 729. 

Presumption  from  presence  of  corporate 
seal  on  contract,  see  Evidence,  181. 

Presumption  as  to  intent  as  to  filling  blanks 
in  sealed  instrument,  see  Evidence,  229. 

Presumption  of  consideration  from,  see  Evi- 
dence, 538,  539. 

Parol  evidence  as  to  sealed  instrument,  see 
Evidence,  951,   1004,  1025. 

1.  In  Georgia  an  instrument  containing 
a  covenant  need  not  be  under  seal.  Atlanta, 
K.  &  N.  R.  Co.  V.  McKinney,  6:  436,  53  S. 
E.  701,  124  Ga.  929. 

2,  The  statutory  abolition  of  the  use  of  | 
private  seals  places  all  contracts  upon  the 
Digest  1-52  L.R.A.(N.S.) 


same  footing  as  simple  contracts.  Mont- 
gomery V.  Dresher,  38:  423,  134  N.  W.  251, 
90  Neb.  632. 

3.  The  affixing  of  a  private  seal  to  an 
instrument  purporting  to  be  a  settlement 
with  one  of  several  joint  tort  feasors  is 
without  effect.  Fitzgerald  v.  Union  Stock 
Yards  Co.  33:  983,  131  N.  W.  612,  89  Neb. 
393. 

Attacking      sealed      instrument       for 
fraud. 

4.  A  release  under  seal  may  be  attacked 
at  law  for  fraud  in  the  consideration,  where 
the  seal  is,  by  statute,  made  only  prima 
facie  evidence  of  consideration.  Olston  v. 
Oregon  Water  Power  &  R.  Co.  20:  915,  96 
Pac.  1095,  97  Pac.  538,  52  Or.  343. 

(Annotated) 


SEALED  PACKET. 

As   document,  see  Discovery  and  Inspec- 
tion, 9. 


SEALED  VERDICT. 

Amendment  of,  see  Trial,  1166,  1167, 


SEAMEN. 

Free  transportation  to,  see  Cabbiebs,  1064. 

Master's  duty  to  injured  seamen,  see  Mas- 
ter  and   Servant,    180,    186. 

Assumption  of  risk  by,  see  Master  and 
Servant,  500. 

1.  A  boat  hand  cannot  charge  the  ves- 
sel with  liability  for  injuries  caused  by 
kinks  in  a  towline  and  bad  condition  of 
lights,  although  the  captain  ordered  the 
line  thrown  upon  the  boat  when  in  a 
tangled  condition,  where  it  was  the  duty 
of  the  hands  to  attend  to  lines  and  lighte 
and  there  had  been  ample  opportunity  to 
straighten  the  line  before  the  accident  oc- 
curred. Lapier  v.  Beaubien  Ice  &  Coal  Co. 
35:  199,  127  N.  W.  692.  162  Mich.  53.3. 

2.  A  boat  hand  on  a  tug  cannot  charge 
the  vessel  owners  for  injury  due  to  his  be- 
ing cauglit  and  crushed  by  a  towline,  on  the 
theory  that  the  injury  miglit  have  been 
avoided  if  the  captain  and  engineer  had 
been  at  their  posts  when  he  became  en- 
tangled, where  the  boat  and  its  tow  were 
grounded  and  the  officers  were  on  different 
parts  of  the  vessels  to  learn  the  situation. 
Lapier  v.  Beaubien  Ice  &  Coal  Co.  35:  igg, 
127  N.  W.  692,  162  Mich.  533. 

3.  A  vessel  under  30  tons  burden,  mak- 
ing short  trips  of  less  than  40  miles  on 
an  inland  lake,  is  not  liable  to  an  injured 
liand  because  of  failure  to  have  on  board 
medicines  and  appliances  necessary  to  treat 
the  injury.  Lapier  v.  Beaubien  Ice  &  Coal 
Co.  35:  199,  127  N.  W.  692,  162  Mich.  533. 

(Annotated), 
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4.  The  owner  of  a  tug  on  a  lake  can- 
not be  held  liable  for  injuries  to  a  hand 
at  a  time  when  the  tug  and  its  tow  were 
aground  on  a  dark  night,  because  the  tug 
did  not  immediately  abandon  the  tow  and 
start  for  port  to  procure  aid  for  him.  La- 
pier  V.  Beaubien  lee  &  Coal  Co.  35:  199,  127 
N.  W.  092,  162  Mich.  533. 


♦  •» 


SEARCH  AND   SEIZURE. 

As  to  abstract  of  title,  see  Abstbacts. 

Review  of  conviction  for  resisting  execu- 
tion of  search  warrant,  see  Appeal  and 
Ebbob,  719. 

Discrimination  in  statute  as  to,  see  Con- 
stitutional Law,  334. 

Due  process  as  to,  see  Constitutional  Law, 
609-614. 

Police  power  as  to,  see  Constitutional 
Law,  652. 

Seizure  of  gambling  devices,  see  Constitu- 
tional Law,  652;  Gaming,  21. 

Seizure  of  instruments  of  crime,  see  Nui- 
sances, 171. 

Seizure  of  personal  property  used  in  con- 
nection with  disorderly  house,  see  Con- 
stitutional Law,  749. 

Seizure  of  milk  for  inspection,  see  Consti- 
tutional Law,  733. 

Use  of  shoes  of  accused  for  comparison  with 
foot  prints  as  unreasonable  seizure,  see 
Cbiminal    Law,    131;    Evidence,    885. 

Seizure  for  nonpayment  of  duties,  see  Du- 
ties. 

Admissibility  of  evidence  wrongfully  ob- 
tained, see  Evidence,  VIII. 

Permitting  tax  officer  to  inspect  private 
books  and  papers,  see  Cbiminal  Law, 
35;  Statutes,  60. 

Maliciously  procuring  issuance  of  search 
warrant,  see  Malicious  Pbosecution, 
7,  8. 

Resisting  oflScer  in  execution  of  search  war- 
rant, see  Obsi'bucting  Justice,  2. 

Effect  of  unlawful  search  by  one  entering 
premises  under  license  to  make  him  a 

' '       trespasser  06  initio,  see  Tbial,  876. 

fi 

1.  The  constitutional  provision  against 
unreasonable  searclies  and  seizures  does 
not  extend  to  the  protection  of  a  policeman 
against  a  physical  examination  to  ascertain 
his  continued  fitness  for  his  position.  Peo- 
ple ex  rel.  Wayman  v.  Steward,  33:  259, 
94  N.  E.  511,  249  111.  311.         (Annotated) 

2.  The  constitutional  right  of  the  peo- 
ple to  be  secure  in  their  persons,  houses, 
papers,  and  possessions  from  unreasonable 
searches  and  seizures  is  not  infringed  by  an 
ordinance  enacted  by  virtue  of  the  con- 
ferred power  to  regulate  and  license  chat- 
tel mortgage  and  salary  loan  brokers,  re- 
quiring every  person  engaged  in  such  busi- 
ness to  file  weekly,  with  the  city  auditor 
a  detailed  record  of  every  loan  made  during 
the  week  preceding,  to  remain  there  as  a 
public  record  open  to  the  inspection  of  the 
mayor  and  chief  of  police.  Sanning  v.  Cin- 
cinnati, 25:  686,  90  N.  E.  125,  81  Ohio  St. 
142. 
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3.  A  demand  by  a  tax  officer  to  be  al- 
lowed to  inspect  the  books  of  a  broker 
wliich  contain  any  entries,  record,  or  mem- 
oranda of  any  sale,  agreement  to  sell,  or 
transfer  of  stock,  will  not  be  held  to  be 
limited  to  a  book  required  by  statute  to  be 
kept  for  the  purpose  of  showing  such 
transfers  for  the  purpose  of  taxation,  where 
the  statute  authorizes  an  inspection  of 
books  and  papers  and  any  memoranda  or 
record  relating  to  sales,  for  the  purpose  of 
determining  whether  or  not  the  required 
record  is  correctly  kept.  People  ex  rel.  Fer- 
guson V.  Reardon,  27:  141,  90  N.  E.  829,  197 
N.    Y.   236. 

4.  The  sale  of  intoxicating  liquor  with- 
out first  having  obtained  a  license  as  re- 
quired by  a  municipal  ordinance  is  not  a 
public  oflense  within  the  meaning  of  a  stat- 
ute allowing  the  issuance  of  a  search  war- 
rant when  tlie  property  sought  is  in  tlie 
possession  of  anyone  with  the  intent  to  use 
it  as  a  means  of  committing  a  public  of- 
fense. State  ex  rel.  Streit  v.  Justice  Ct. 
48:  156,  123  Pac.  405,  45  Mont.  375. 

(Annotated) 

5.  Baskets  have  no  evidentiary  value 
upon  the  question  of  intent  to  sell  intoxi- 
cating liquors,  which  will  justify  their  seiz- 
ure and  detention  by  officers  sent  to  seize 
the  liquor.  Getchell  v.  Page,  18:  253,  69 
Atl.  624,  103  Me.  387. 

6.  The  right  of  an  officer  to  take  pos- 
session for  evidentiary  purposes  of  articles 
other  than  those  mentioned  in  the  statute 
is  not  destroyed  by  the  express  statement 
in  the  statute  that  he  shall  take  possession 
of  appliances  for  concealing  liquors  and  of 
bottles  and  drinking  glasses.  Getchell  v. 
Page,  18:  253,  69  Atl.  624,  103  Me.  387. 

7.  Officers  with  the  powers  of  sheriffs, 
who  are  charged  with  the  duty  of  enforcing 
the  law  against  the  sale  of  intoxicating 
liquors,  may  seize  articles  of  an  evidentiary 
nature,  and  detain  them  for  use  before  the 
next  grand  jury  as  evidence  against  the 
owners  of  them.  Getchell  v.  Page,  18:253, 
69  Atl.  624,  103  Me.  387.  (Annotated) 

8.  Failure  to  return  on  the  warrant 
articles  of  an  evidentiary  nature  seized 
while  executing  a  search  warrant  for  in- 
toxicating liquors  alleged  to  be  illegally 
kept  for  sale,  which  commands  the  seizure 
of  any  liquors  and  their  receptacles  which 
are  found,  will  not  prevent  their  detention 
for  use  before  the  grand  jury.  Getchell  v. 
Page,  18:  253,  69  Atl.  624,  103  Me.  387. 

9.  Cork  stoppers,  pint  and  half-pint  cop- 
per funnels,  straining  funnels,  copper  meas- 
ures, quart,  pint,  and  half -pint  bottles,  and 
glass  mugs  are  reasonably  evidentiary  of 
intent  to  sell  intoxicating  liquor  when  found 
in  the  possession  of  one  charged  with  its 
sale,  so  that  they  may  be  seized  by  the  of- 
ficers sent  to  search  the  premises  for  li- 
quors, although  their  owner  is  also  a  keeper 
of  a  drug  store.  Getchell  v.  Page,  18:  253, 
69  Atl.  024,  103  Me.  387. 

10.  Under  §§  3612,  3615,  Okla.  Rev.  Laws 
1910,  relating  to  searches  for  intoxicating 
liquor,  making  it  the  duty  of  a  judge  or 
justice  to  issue  a  search  warrant  whenever 
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it  is  made  to  appear  that  there  is  probable 
cause  therefor,  but  that  no  such  warrant 
shall  issue  except  upon  probable  cause  sup- 
ported by  oath  or  afiirmation,  and  §  3616, 
providing  that  no  warrant  shall  be  issued  to 
search  a  private  residence  unless  it  or  some 
part  of  it  was  used  as  a  store,  shop,  hotel, 
boarding  house,  place  for  storage,  or  is  a 
place  of  public  resort,  the  determination  of 
the  existence  of  probable  cause  and  the  issue 
of  a  warrant  are  for  the  determination  of 
the  judge  or  magistrate  before  whom  com- 
plaint is  filed.  Kniseley  v.  Ham,  49:  770, 
136  Pac.  427,  39  Okla.  623. 

11.  The  constitutional  rights  of  a  proper- 
ty owner  against  unreasonable  searches  are 
violated  by  officers  who,  in  the  execution  of 
a  warrant  to  search  for  liquors  alleged  to 
be  illegally  kept  upon  the  premises,  remove 
the  lath  and  plastering  for  a  space  2  to  4 
feet  wide  around  all  the  rooms  on  the  lower 
floor  of  his  dwelling,  in  the  hope  of  finding, 
not  the  liquors,  but  some  pipe  or  other  clue 
which  will  lead  to  them,  and  then  leave  the 
owner  to  restore  the  house  to  a  habitable 
condition.  Buckley  v.  Beaulieu,  22:  819,  71 
Atl.  70,   104  Me.  56.  (Annotated) 

12.  The  good  faith  of  officers  who  are 
executing  a  warrant  to  search  for  liquors 
alleged  to  have  been  illegally  kept  on  the 
premises,  in  the  full  belief  and  with  reason 
to  believe  that  they  are  there,  is  no  justi- 
fication for  their  unreasonably  tearing  open 
the  walls  of  the  building.  Buckley  v.  Beau- 
lieu,  22:  819,,  71  Atl.  70,  104  Me.  56. 
Necessity  of  w^arrant. 

13.  Providing  for  the  arrest  without 
warrant  of  one  guilty  of  uttering  obscene 
or  ])rofanc  language,  or  of  behaving  in  a 
boisterous  or  riotous  manner,  on  a  passen- 
ger train,  to  the  annoyance  of  other  passen- 
gers, by  a  peace  officer  at  the  first  stop- 
ping place,  is  not  unconstitutional  as  an 
unlawful  seizure.  Com.  v.  Marcum,  24: 
1194,   122  S.  W.  215,   135  Ky.   1. 

14.  An  officer  who  has  no  warrant  for 
arrest  is  not  justified  in  compelling  a  per- 
son whom  he  may  suspect  of  larceny  to 
strip  naked  for  tlie  purpose  of  a  search. 
Hebrew  v.  Pulis  (N.  J.  Err.  &  App.)  7:  580, 
64  Atl.  121,  73  N.  J.  L.  621. 
SufBciency  of  iirarrant. 

15.  A  warrant  to  search  for  liquors  al- 
leged to  be  illegally  kept  for  sale,  issued 
without  a  supporting  affidavit,  is  not  so  far 
void  as  to  justify  resistance  of  its  execution. 
Appling  V.  State,  28:  548,  128  8.  W.  866,  95 
Ark.  185.  (Annotated) 

16.  A  subpoena  directing  the  agent 
of  a  telegraph  company  in  charge  of  the 
office  at  a  certain  town,  to  produce  before 
the  grand  jury  all  messages  sent  from  the 
town  within  six  months,  which  ordered  in- 
toxicating liquors,  is  invalid  under  a  con- 
stitutional provision  that  the  people  shall 
be  secure  in  tlieir  persons,  houses,  and 
papers  from  all  unreasonable  searches,  and 
no  warrant  to  seize  anything  shall  issue 
without  describing  it  as  near  as  may  be. 
Ex  parte  Gould,  31 :  835,  132  S.  W.  364,  60 
Tex.  Crim.  Rep.  442.  (Annotated) 
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Civil   liability  for  making   searcli. 

Presumption  and  burden  of  proof  in  action 
for  trespass  in  executing  search  war- 
rant, see  Evidence,  295. 

Evidence  on  question  of  damages  for  wrong- 
ful search,  see  Evidence,  1750. 

Sufficiency  of  proof  of  consent  to  search, 
see  Evidence,  2345. 

Master's  liability  for  wrongful  search  by 
servant,  see  Master  and  Servant,  949. 

17.  A  ministerial  officer  to  whom  a 
search  warrant  is  directed  to  execute  the 
writ  as  therein  commanded  is  protected  by 
such  writ,  and  is  not  liable  as  a  trespasser 
for  executing  the  same  in  an  orderly  man- 
ner, provided  the  same  is  issued  by  an  offi- 
cer having  authority  to  issue  it  and  is  regu- 
lar upon  its  face.  Kniseley  v.  Ham,  49: 
770,  136  Pac.  427,  39  Okla.  623. 

( Annotated ) 
Disposition  of  property  seized. 
Mandamus  to  compel   restoration   of   prop- 
erty wrongfully  seized,  see  Mandamus, 
46,  47,  100. 

18.  Where  by  statute  a  search  warrant 
may  be  issued  when  property  has  been  stolen 
or  embezzled,  when  it  is  used  as  a  means  of 
committing  a  felony,  and  when  it  is  in  pos- 
session of  any  person  with  the  intent  to 
use  it  as  a  means  of  committing  an  offense, 
the  court  cannot  determine  the  right,  as 
between  the  alleged  owner  and  the  one  from 
whose  possession  it  was  taken,  to  property 
seized  under  a  search  warrant,  upon  the 
allegation  that  it  was  stolen  by  a  stranger 
who  is  not  prosecuted  for  the  offense.  Peo- 
ple ex  rel.  Robert  Simpson  Co.  v.  Kempner, 
46:  970,  101  N.  E.  794,  208  N.  Y.  16. 

( Annotated ) 


SEASHORE. 


Effect  of  bounding  land  conveyed  upon,  see 
Boundaries,  15. 

Estoppel  of  grantor  of  land  bounded  by 
seashore  to  interfere  with  grantee's 
access  to  the  sea,  see  Estoppel,  35. 

Rights  of  public  in,  see  Waters,  I.  c,  4. 


SEAT  OF  GOVERNMENT. 

Determination  of  location  of,  see  Courts, 
48. 

Enjoining  change  of,  by  officers,  see  Courts, 
68. 

Injunction  against  removal  of  records, 
books  and  papers  from,  see  Injunc- 
tion, 310. 

,  W 
♦  •» 

SEATS. 

Requiring  carrier  to  provide  seats  for  pas- 
sengers at  station,  see  Carriers,   1077. 

For  motormen,  see  Municipal  Corpoka* 
TIONS,   216. 

am 
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SEAWORTHINES&— SECRETS. 


SEAWrORTHINESS. 

Elffect  of  breach  of  warranty  of,  upon  con- 
tract of  affreightment,  see  Cabbissis, 
748. 


SECESSION. 


Of   subordinate   lodge   from   benevolent   so- 
ciety, see  Benevolent  Societies,  8. 


SECOND  APPEAL. 

See  Appeal  and  Ebbob,  YIII.  e. 


SECONDARY  EVIDENCE. 

See  Evidence,  III. 

♦-»♦ 


SECOND  EXECUTION. 

See  Judicial  Sale,  22. 


;'  SECONDHAND  DEALERS. 

Emulating  business  of,  see  CJonstit U'IIONAL 

Law,  262-264. 
Statute    as    to    liability    of,    for    receiving 

stolen  property,  see  Receiving  Stolen 

Pbopebty,  1,  2. 


#•» 


SECONDHAND  GOODS. 

See  Pawnbrokers. 

♦-•-♦ 

SECOND  JEOPARDY. 

See  Cbihinal  Law,  II.  g. 


SECOND  OFFENSE. 

Punishment  of,  see  Criminal  Law,  IV.  f 


SECRECY. 


Of  ballot,  see  Elections,  20,  28,  50-54,  67; 
Witnesses,  92. 


SECRET  ADVANTAGE. 

To  one  party  in  joint  adventure,  see  Joint 

Adventx^e,  1. 
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SECRETARY  OF  STATE. 

Review  by  court  of  actions  of,  see  ConBTCy 

69. 
False  reports  by  corporation  to,  see  FBAua 

and  Deceit,  62. 
Compensation  of,  see  Officebs,  91. 


SECRETARY  OF  THE  INTERIOR. 

Approval  by,  of  lease  of  Indian  lands,  see 
Indians,  7. 


SECRETARY  OF  VTAR. 

Effect  of  statutes  empowering  removal  of 
obstruction  in  navigable  harbors  by, 
see  Courts,  294. 


♦  •» 


SECRET  BALLOT. 

See  Secrecy. 

♦-•-• 

SECRET  COMMISSIONS. 

Evidence  in  action  to  recover,  see  EviDENCB, 

1465. 
Liability   of   subagent  to   account   for,   see 

Principal  and  Agent,  106. 


SECRET  PROFITS. 

Of  real  estate  agents,  see  Bbokers,  9,  28- 

30. 
Of  promoters,  see  Cobpobations,   188-200; 

Damages,  328. 
By   city   official    in    purchasing   real   estate 

for  city,  see  Estoppel,  3;   Trusts,  53. 
Liability  of  community  property  for  secret 

profits    made    by    liusband    as    broker. 

see  Husband  and  Wife,  84. 
Parol  evidence   in   action   to  recover,   from 

agent,  see  Evidence,  1049. 


♦  •» 


SECRETS. 

Contract  forbidding  employee  to  divulge, 
see  Contracts,  542. 

Agreement  not  to  sell  articles  produced  by 
secret  process  at  less  than  certain  price, 
see  Injunction,  56. 

Injunction  to  protect,  see  Injunction,  77, 
116-121. 

Waiver  of  right  to  discharge  employee  for 
disclosure  of,  see  Master  and  Servant, 
122. 

Exclusion  of  evidence  as  to  details  of  secret 
process  in  action  to  restrain  disclo- 
sure of  process,  see  Trial,  29. 

Refusal  of  witness  to  disclose,  see  Wit- 
nesses,  128. 
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1.  Evidence  may  be  taken  in  camera 
and  sealed,  in  order  to  protect  a  complain- 
Ant  from  an  unnecessary  disclosure  of  a 
secret  process.  Taylor  Iron  &  Steel  Co.  v. 
Nichols  (N.  J.  Err.  &  App.)  24:  933,  69 
Atl.  186,  73  N.  J.  Eq.  684. 


SECRET    SOCIETIES. 

Charitable  gift  for  benefit  of  children  of 
deceased   members,    see   Charities,    21. 

Forbidding  parties  not  members  to  wear 
badges  of,  see  Constitutional  Law, 
639. 

In  schools,  see  Injunction,  321;  Schools, 
22,  23. 

Exemption  of  sorority  house  from  taxation, 
see  Taxes,   105. 

See  also  Associations;  Benevolent  Soci- 
eties. 


SECRET  TRUSTS. 

See  Trusts,  59. 


SECTION  FOREMAN. 

As  fellow  servant,  see  Master  and  Serv- 
ant, 849-851. 

Master's  liability  for  injury  by,  to  stranger, 
see  Master  and  Servant,  910. 


SECTION   MEN. 


Contributory  negligence  of,  see  Masteb  and 

Servant,  II.  c. 
Right   of,    to   benefit   of    statute   requiring 

crossing  signals,  see  Railroads,  114. 


SECURITY. 


On  appeal,  see  Appeal  and  Error,  III.  g. 

Guaranty  by  bank  of  sale  of  securities  of 
stranger,  see  Banks,  192. 

For  costs,  see  Costs  and  Fees,  10-12. 

By  life  tenant  for  protection  of  remainder- 
man, see  Life  Tenants. 

EflFect  of  taking  of,  to  defeat  mechanics' 
liens,  see  Mechanics'  Liens,  81. 

■Control  by  public  service  commission  of 
issue  of  securities,  see  Public  Service 
Commission,   7-9. 


SECURITY  ISSUES. 

Control  of  public  service  commission  over, 
see  Public  Service  Commission,   7-9. 
Digest  1-53  Ii.R.A.(N.S.) 


SEDUCTION. 

/.  Civil  liability,  1—3. 
II.  Criminal  liahility,  4—6. 

Burden  of  proof  in  action  to  set  aside  mar- 
riage entered  into  to  avoid  prosecu- 
tion for,  see  Evidence,  294. 

Evidence  of  fear  that  one  assaulted  intended 
seduction  of  assailant's  wife  to  show 
justification,  see  Evidence,  2002. 

Husband's  right  of  action  against  one  enter- 
ing upon  property  and  attempting  to 
seduce  wife,  see  Trespass,  16. 

I.  Civil  liability. 

(See  also  same  heading  in  Digest  L.R.A 
1-10.) 

Prejudicial   error   in   failing   to   define,   see 

Appeal  and  Error,  1429. 
Right  to  consider  in  action  for  damages  for 

breach  of  promise,  see  Courts,  302. 
Measure  of  damages  for,  see  Damages,  333, 

334. 
Punitive  damages  for,  see  Damages,  47,  48. 
Right   to   consider   attempted    seduction    in 

aggravation    of    damages    for    trespass, 

see  Damages,  728. 
Damages    for,    by    way    of    aggravation    in 

breach  of  promise  suit,  see  Damages, 

729,  730. 
Evidence  of,  in  action  for  breach  of  prom- 
ise, see  Evidence,  1813,  2015,  2431. 
Surplusage  in  complaint  in  action  for,  see 

Pleading,   137. 

1.  An  action  for  seduction  may  be 
maintained  by  one  standing  in  loco  parentis 
to  an  illegitimate  child.  Tittlebaum  v. 
Boehmcke  (N.  J.  Err.  &  App.)  35:  1062, 
80  Atl.  323,  81  N.  J.  L.  697.       (Annotated) 

2.  One  cannot  defeat  his  statutory  lia- 
bility to  a  woman  for  seducing  her  by  show- 
ing that  it  was  accomplished  by  force,  rather 
than  by  arts  and  persuasions.  Velthouse  v. 
Alderink,  18:  587,  117  N.  W.  76,  153  Mich. 
217.  (Annotated) 
Of  affianced. 

3.  An  affianced  husband  has  no  cause  of 
action  against  one  responsible  for  the  se- 
duction of  his  affianced  wife,  or  for  the 
alienation  of  her  affections,  or  for  her  de- 
bauching, making  proper  the  breach  by  him 
of  the  marriage  contract.  Davis  v.  Condit. 
50:  142,  144  N.  W.  1089,  124  Minn.  365, 

( Annotated ) 
Action  by  father  of  female. 
Measure  of  damages,  see  Damages,  333. 

II.   Criminal   liability. 

(See  also  same  hettding  in  Digest  L.R.A. 
1-10.) 

Curing  of  error  in  instruction  in  prosecu- 
tion for,  see  Appeal  and  Error,  848. 

Bond  given  to  stop  prosecution  for,  see 
Bonds,  7;  Equity,  117. 

Presumption  and  burden  of  proof  as  to 
chastity,  see  Evidence,  120. 
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Evidence  in  prosecution  for,  see  "Evidence, 

1836. 
Corroboration  of  prosecutrix  in  prosecution 

for,  see  Evidence,  2366. 
Annulmtnt  of  marriage  entered  into  to  stop 

prosecution  for,  see  Mabbiaoe,  36,  39- 

41. 
Instructions  in  prosecution  for,  see  Tbial, 

912,  965,  1076. 
Contradiction  of  prosecutrix  in  proceeding 

for,  see  Witnesses,  143. 
Impeachment  or  contradiction  of  prosecut- 
ing witness,  see  Witnesses,  179. 

4.  Securing  sexual  intercourse,  with  a 
sixteen-year-old  girl  by  promising,  at  her 
solicitation,  to  marry  her  if  anything  hap- 
pened, is  not  within  a  statute  making  it  a 
misdemeanor  to  seduce  and  carnally  know 
any  female  of  previous  chaste  character  be- 
tween the  ages  sixteen  and  twenty-one. 
Hamilton  v.  United  States,  51:  809,  41  App. 

D.  C.   359.  (Annotated) 

5.  A  divorced  woman  is  not  within  the 
meaning  of  a  statute  making  it  a  felony 
to  seduce  and  have  illicit  connection  with 
"an  unmarried  female  of  previous  chaste 
character."    Jennings  v.  Com.  21:  265,  63  S. 

E.  1080,   109  Va.   821.  (Annotated) 

6.  That  the  oflFer  of  marriage  cannot  be 
accepted  because  the  woman  has  married 
another  between  the  commission  of  the  of- 
fense and  the  trial  will  deprive  one  ac- 
cused of  seduction  of  the  benefit  of  a  stat- 
ute providing  for  the  dismissal  of  the  prose- 
cution upon  an  offer,  in  good  faith,  to 
marry  the  person  seduced.  Thorp  v.  State, 
29:  421,  129  S.  W.  607,  59  Tex.  Grim.  Rep. 
517.  (Annotated) 


♦  •» 


SEED. 

Measure  of  damages  for  loss  of  crop  caused 

by   defective   seed,   see   Damages,   489, 

490. 
Illegal  combination  to  control  price  of,  see 

Monopoly  and  Combinations,  53,  58. 
Joinder    of    lessor    and    lessee    in    action 

against   one   selling   worthless   seed   to 
''       tenant,  see  Pabties,  147. 
Liability  of  seller  of,  see  Sale,  92,  108. 


SEED  COTTON. 


Effect  of  storing  in  insured  property,  see 

iNSXmANCE,   275. 


SEEPAGE. 


Successive  actions  for  injury  by,  see  Action 

OB  Suit,  103. 
From  irrigation  ditch,  see  Evidence,  2006; 

Nuisances,  50;  Wate»s,  243,  273,  303- 

309. 
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SEERSHIP. 

Validity  of  ordinance  as  to,  see  Municipal 

COBPOBATIONS,   214. 


SEGREGATION. 


Of 


races,    see    Civil    Rights;    Municipal 
CoBPOBATioNS,   62,   86,   210;    Schools, 
]  1 ;  Statutes,  30. 
Of  insured  property  after  loss,  see  Insub- 
ANCE,    180. 


SEISIN. 

Covenants  of,  see  Covenants  and  Condi- 
tions, II.  c. 


SEIZURE. 

Of  intoxicating  liquor  during  transportation 
to  other  state,  see  Commerce,  122. 

Of  property  used  in  gaming,  see  Gaming,  21. 

Governor's  right  to  order  seizure  of  insur- 
rectionists by  militia,  see  Insubbec- 
TION,   2. 

Under  attachment  on  execution,  see  Lm^T 
AND  Seizube. 

While  executing  search  warrant,  see  Seabch 
AND  Seizube. 


SEI^ECTION. 


Negligence  of  master  in  selection  of  fellow 
servant,  see  Masteb  and  Sebvant,  II. 
a,  5. 


♦  «  » 


SELECTMEN. 

Of  town,  see  Towns,  IV. 

♦•» 


SEUF-CRIMINATION. 

See  Automobiles,  4;   Cbiminal  Law,  107- 
121;  Pebjuby,  8,  10;  Witnesses,  II.  c. 


SELF-DEFENSE. 


In   committing   assault,    see   Assault   anb 

Batteby,   43-46. 
Liability  of  carrier  for  killing  of  passenger 

by  other,  passenger  in,  see  Cabbiebs,  129. 
As  defense  to  civil  liability  for  killing,  see 

Death,  38. 
Presumption  and  burden  of  proof  as  to,  see 

Evidence,  91,  107,  108. 
Evidence  to  rebut  necessity  of,  see  Evidence, 

1924. 


SELF-EXECUTING  PROVISIONS— SERIAL   PUBLICATION. 
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Commission  of  homicide  in,  see  Homicide, 

III.  b. 
As  quosMon   for  jury,  see  Tkial,  291,   671, 

673. 
Correctness  of  instruction  as  to,  see  Tbiai,, 
.  lOlG. 


SEIiF-EXECUTING  PROVISIONS. 

Of  constitution,  see   CONSTITUTIONAL  Law, 
I.  a,  3,  c. 


SELF-GOVERNMENT. 

Local  self-government,  see  Constitutional 
Law,  I.  f. 


SENATE. 

Statute  permitting  electors  of  political  par- 
ty to  indicate  choice  of  candidate  for 
United  States  Senate,  see  Congress; 
Constitutional  Law,  81;  Courts, 
127;  Elections,  20,  76,  77;  Statutes, 
72,  101. 

Action  to  enjoin  certification  of  names  of 
candidates  for  office  of  United  States 
senator,  see  Courts,  225 ;  Parties,  117. 

See  also  Legislature. 


SENSE  OF  IMPENDING  DEATH. 

As  essential  to  admissibility  of  dying  dec- 
larations, see  Evidence,  1500-1605. 


SENTENCE. 
For  crime,  see  Criminal  Law,  IV. 


SEPARABLE   CONTROVERSY. 

In    removal    proceedings,    see    Removal    of 
Causes,  16-18. 


3EPARABLENESS. 

Of  contract,  see  Contracts,  II.  b. 
■♦•» 


SEPARATE    COACH    LAAV. 

See  Carriers,  15-21,  128-131,  162. 

♦-»-# 

SEPARATE   MAINTENANCE. 

Suit  for.  see  Divorce  and  Separation,  81, 

83—93     96. 
Disest   1-52  I^R.A.(N.S.) 


Agreement  for  separate  maintenance  of 
wife,  see  Divorce  and  Separation, 
VIII. 


SEPARATE   PROPERTY. 

Inclusion  of,  in  deed  of  trust  by  man  and 
wife,  see  Deeds,  44. 

Of  married  woman  generally,  see  Husband 
AND  Wife,  II.  d. 

Conveyance  of,  to  third  person,  see  Hus- 
band AND  Wife,  II.  f,  2. 


SEPARATION. 


Of  powers,  see  Constitutional  Law,  I.  e. 
From  spouse,  see  Divorce  and  Separation. 
Of  jurv  as  ground  for  new  trial,  see  New 
Trial,  47. 


SEPARATION    AGREEMENT. 

Between    husband    and    wife,    see    Divorce 
AND  Separation,  VIII. 


■♦♦» 


SEPTICEMIA. 

See  Blood  Poisoning. 

»  •  » ' 


SEQUESTRATION. 

Of  property  in  contempt  proceeding,  see  Ap- 
peal AND  Error,  103. 

Effect  of  institution  of  bankruptcy  proceed- 
ings on  right  to  property  seized  under 
writ  of,  see  Bankruptcy,  56. 

Of  books  on  refusal  of  witness  to  produce 
them,  see  Constitutional  Law,  364. 

1.  Failure  to  comply  with  a  statu- 
tory provision  for  the  indorsement  upon  a 
writ  of  sequestration  of  the  effects  of  a 
husband  who  cannot  be  found,  in  a  divorce 
proceeding,  of  the  sum  of  the  bond  neces- 
sary to  discharge  the  writ,  does  not  render 
the  writ  void,  but  merely  furnishes  a  ground 
upon  which  the  defendant  may  apply  to 
set  it  aside.  Wood  v.  Price  (N.  J.  Err. 
&  App.)  38:  772,  81  Atl.  983,  79  N.  J.  Eq. 
620. 


SERIAL   PUBLICATION. 

Failure  of  consideration  for  subscription  to, 

see  Contracts,  765. 
Rescission  of  contract  of  subscription  to,  see 

Sale,  197. 
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SERVANTS. 

See  Master  and  Servant. 


#*» 


SERVICE. 

Of  process,  see  Wbit  and  Pbocess,  II. 


SERVICES. 


Of  architect,  see  Abchitects. 

Of  illegitimate  child,  mother's  right  to,  see 

Parent  and  Child,  14. 
Statement  of  account  for  personal  services, 

see  Accounts,  7,  8. 
Review  of  finding  of  jury  that  services  of 

child  were  not  gratuitous,  see  Appeal 

AND  Error,  901. 
Past  services  by  member  of  family  as  con- 
sideration   for    note,    see    Bills    and 

Notes,  31. 
Building    and    construction    contract,    see 

Building    and     Construction     Con- 

tbacts. 
Custom  of  conductors  to  carry  persons  in 

consideration  of,  see  Carriers,  14. 
Contract    for,   generally,    see    Master    and 

SliBVANT. 

Construction  of  contract  for,  see  Contracts, 
II.  d,  4. 

Implied  contract  to  pay  for,  see  Contracts, 
17-38,  40,  41,  43,  50;   Judgment,  187. 

Consideration  to  sustain  promise  to  pay  for, 
see  Contracts,  62. 

Promise  to  compensate,  by  legacy,  see  Con- 
tracts, 97,  98,  197,  327,  435. 

Promise  by  husband  to  pay  wife  for,  see 
Contracts,  109. 

Mutuality  of  contract  for,  see  Contracts, 
147-150. 

Oral  contract  for,  see  Contracts,  202,  203, 
234-236,  238,  241-243. 

Effect  of  performance  to  take  contract  out 
of  statute  of  frauds,  see  Contracts, 
327,  328. 

Entirety  of  contract  to  perform,  see  Con- 
tracts, 356. 

Validity  of  contract  to  pay  for  services  in 
selling  goods  to  public  board,  see  Con- 
tracts, 513. 

Contract  for  services  extending  beyond 
term  of  oflBce  of  dficial  contracting  for, 
see  Contracts,  521. 

Recovery  for,  on  quantum  meruit,  see  Con- 
tracts, 611-613. 

Failure  to  perform  contract  for,  because  of 
sickness,  see  Contracts,  631. 

Recovery  on  quantum  meruit  for,  see  Con- 
tracts, 643,  646;  Damages,  126. 

Termination  of  contract  for,  see  Contracts, 
717,  723,  724. 

Defense  to  action  on  contract  for,  see  Con- 
tracts, 778. 

Issue  of  corporate  stock  in  payment  of,  see 
Corporations,  212,  213,  217,  218. 

Damages  for  breach  of  contract  of  employ- 
ment, see  Damages,  III.  a,  5. 
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Damages  for  breach  of  contract  to  give  leg- 
acy in  payment  of,  see  Damages,  111. 

Loss  of,  as  element  of  damages,  see  Dam- 
ages, 199,  382,  383. 

Evidence  on  question  of  acceptance  of  con- 
tract for  services,  see  l-.viDENCE,  1939. 

Time  to  file  claim  for,  against  decedent's  es- 
tate, see  Executors  and  Administra- 
tors, 105,  106. 

Effect  of  judgment  to  bar  claim  against  es- 
tate for,  see  Judgment,  1S6. 

Right  of  husband  to  allowance  for  services 
to  wife  out  of  her  estate,  see  Husband 
AND  Wife,  2. 

Husband's  right  of  action  for  loss  of  wife's 
services,  see  Husband  and  Wife,  152- 
156. 

Wife's  right  of  action  to  recover  for  her 
services,  see  Husband  and  Wife,  166. 

Injunction  to  compel  performance  of,  see 
Injunction,  65-69. 

Effect  of  judgment  to  bar  action  to  recover 
for,  see  Judgment,  186,  187. 

Charge  of  exacting  exorbitant  rates  for,  as 
libel,  see  Libel  and  Slander,  50. 

Breach  by  promisor  during  lifetime  of  con- 
tract to  compensate  for  services  upon 
death  as  starting  statute  of  limitations, 
see  Limitation  of  Actions,  128. 

Combinations  to  control  prices  for,  see  Mo- 
nopoly AND  Combinations,  II.  c. 

Father's  right  to  infant's  services,  see  Par- 
ent AND  Child,  11-13. 

Agreement  to  will  property  in  consideration 
of,  see  Specific  Performance,  75,  77, 
78. 

Specific  performance  of  contract  to  convey 
land  in  consideration  of,  see  Specific 
Pebfobmance,  109. 


SERVITUDE. 


Additional,  see  Eminent  Domain,  IV. 
Notice  of,  see  Notice,  76-78. 


SET-OFF  AXD  COUNTERCIiAIM. 

/.  Of  what  demands,   1—39. 
a.  In  general,  1—16. 
h.  Recoupment,    17—23. 

c.  Mutuality    of    claims,    34r—27. 

d.  As   against   transferee    or   as- 

signee, 28—30. 

e.  By    or    against    decedent's    es- 

tate,  31,   32. 

f.  Effect  of  insolvency,  33—39. 
II.  Of  and  against  judgments,   40—43. 

Reversible  error  in  exclusion  of  evidence  as 
to,  see  Appeal  and  Ebbob,  1257. 

Mitigation    or    reduction    of    damages,    see 
Damages,  III.  s. 

Effect  of  counterclaim  on  right  to  dismiss 
action,   see   Dismissal  ob   Discontin- 
uance, 3. 
!  Estoppel  to  plead,  see  Estoppel,  108. 

Fraud  in  attempting  to  secure  set-off,  see- 
Fbaud  and  Dexteit,  66. 


SET-OFF  AND  COUNTERCLAIM,  I.  a. 
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As  ground  for  injunction,  see  Injunction, 
262,  280. 

Judgment  allowing,  in  one  action  as  bar  to 
use  in  defense  of  other  action,  see 
Judgment,  ]89. 

Opening  judgment  to  permit,  see  Judgment, 
335. 

Jurisdiction  of  justice  of  the  peace  where 
counterclaim  exceeds  jurisdictional 
amount,  see  Justice  of  the  Peace,  4. 

When  limitations  cease  to  run  against  off- 
sets of  defendant,  see  Limitation  of 
Actions,  273. 

Pleading  counterclaim  generally,  see  Plead- 
ing, VI. 

Necessity  of  pleading,  see  I*leading,  490- 
492. 

Compulsory  reference  where  counterclaim  is 
set  up,  see  Reference,  15. 

Effect  of  tender  by  defendant  upon  his  right 
to  avail  himself  of  counterclaim,  see 
Tender,  =24. 

1.  O/  what  demands. 

»    In  general, 

(See   also  same   heading   in  Digest  L.R.A. 

1-70.) 

Application  of  deposit  by  bank  in  the  course 
of  business,  see  Banks,  IV.  a,  2. 

In  suit  to  remove  cloud  from  title,  see  Cloud 
ON  Title,  II. 

Deducting  benelits  in  condemnation  pro- 
ceedings, see  Damages,  III.  1,  (5. 

Counterclaim  of  damages  in  action  on  notes, 
see  Damages,  205. 

Set-ofl'  and  counterclaim  against  exempt 
claim,  see  Exemptions,  5. 

In  garnishment  proceedings,  see  Garnish- 
ment,  44-46. 

By  infant  disaliirming  contract  of  sale,  of 
claim  for  rent  against  claim  for  better- 
ments, see  Infants,  82. 

In  action  to  enforce  mechanic's  lien,  see 
Mechanics'  Liens,  112,  113. 

In  partnership  accounting,  see  Partnership, 
64. 

Effect  of  right  of  subscriber  to  rural  tele- 
phone to,  on  duty  to  prepay  charges  ac- 
cording to  rule,  see  Telephones,  28. 

1.  A  statute  permitting  taxes  to  be  col- 
lected by  suit,  as  upon  contract,  does  not 
change  the  quality  of  the  tax  so  as  to  make 
applicable  a  statute  permitting  set-off  in 
actions  upon  contract.  Charlotte  v.  Keon, 
46:  135,  100  K.  E.  1116,  207  N.  Y.  346. 

la.  The  request  by  the  president  of  a 
corporation,  that  an  account  owing  him 
personally  by  the  holder  of  the  corpora- 
tion's note  be  credited  on  such  note, 
amounts  to  a  transfer  of  the  account  by 
the  president  to  the  corporation,  and  in  an 
action  upon  the  note  the  plaintiff  cannot 
object  to  the  account  being  used  as  an 
offset  on  the  ground  that  no  formal  as- 
signment had  been  made.  Kansas  City 
Paper  House  v.  Folev  R.  Printing  Co.  39: 
747,  118  Pac.  1056,  85  Kan.  678. 
Digest  1-52  L.R.A.(N.S.) 


2.  In  an  action  to  recover  certain  mining 
claims  alleged  to  have  been  located  for 
plaintiff  under  contract,  defendant  may  file 
a  counterclaim  for  an  interest  in  other 
mines  to  which  he  alleges  himself  entitled 
under  his  version  of  the  agreement  as  aris- 
ing out  of  the  transaction  set  forth  in  the 
complaint  and  connected  with  the  subject 
of  the  claim.  Bannerot  v.  McClure,  12:  126, 
90  Pac.  70,  39  Colo.  472. 

3.  One  who  has  paid  cash  and  notes  for 
the  implements  and  good  will  of  another's 
business  and  for  his  agreement  to  render 
for  a  time  personal  services  in  the  business, 
which  forms  a  large  part  of  the  considera- 
tion on  his  part,  may,  in  case  the  rendition 
of  the  services  is  prevented  by  the  latter's 
death,  counterclaim  against  his  liability  on 
the  latter's  notes,  the  damages  which  he  ha« 
suffered  by  failure  to  receive  the  service, 
although  the  death  terminated  the  contract 
to  render  them.  Mendenhall  v.  Davis,  21: 
914,  100  Pac.  336,  52  Wash.  169. 

(Annotated) 

4.  A  counterclaim  for  the  contract 
price  of  the  interest  of  a  conditional  ven- 
dee in  real  estate  and  the  enforcement  of  a 
vendor's  lien  therefor,  may  be  filed  in  an 
action  brought  by  the  conditional  vendor, 
who,  after  the  vendee  defaulted,  contracted 
to  repurchase  the  property,  t-o  foreclose  the 
original  contract  and  quiet  title  to  the 
property  where  the  statute  describes  a 
counterclaim  as  a  cause  of  action  arising 
out  of  the  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  plaintiff''s  claim, 
or  connected  with  tlie  subject  of  the  action. 
Rogers  Development  Co.  v.  Southern  Cali- 
fornia Real  Estate  Invest.  Co.  35:  543,  115 
Pac.  934,  159  Cal.  735. 

5.  Loss  caused  by  a  minor  to  his  em- 
ployer by  a  wilful  act  in  setting  fire  on  the 
property  of  a  third  person  is  no  defense  in 
an  action  by  the  parent  to  recover  com- 
pensation for  the  minor's  services.  Fanton 
V.  Byrum,  34:  501,  128  N.  W.  325,  26  S. 
D.   366. 

Breach  of  contract. 

6.  In  an  action  to  recover  mining  claims 
alleged  to  have  been  located  for  plaintiff 
under  contract,  a  counterclaim  under  an- 
other contract  by  which  defendant  conveyed 
to  plaintiff  an  intere.st  in  certain  other 
claims  upon  his  undertaking  to  organize  a 
corporation  to  take  title  to  them  cannot  be 
filed  under  a  statutory  provision  permit- 
ting, in  an  action  arising  upon  contract,  a 
counterclaim  of  any  other  cause  of  action 
arising,  also,  upon  contract;  since  in  such 
cases  the  counterclaim  must  be  such  as  to 
qualify  or  defeat  the  judgment  to  which 
plaintiff  is  entitled.  Bannerot  v.  McClure, 
12:  126,  90  Pac.  70,  39  Colo.  472. 

(Annotated) 

7.  Equity  will  enforce  against  a  claim 
of  a  nonresident  for  goods  sold  and  deliv- 
ered, a  set-off  of  a  claim  of  the  purchaser 
against  the  seller  for  breach  of  warranty 
in  another  transaction  between  them,  where 
satisfaction  of  such  claim  cannot  be  se- 
cured by  action  witliout  compelling  defend- 
ant to   seek  the  courts  of  the   state  where 
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the  seller  resides.  Ewing-Merkle  Electric 
Co.  V.  Lewisville  Light  &  Water  Co.  30:  21, 
124  S.  W.  509,  92  Ark.  594.         (Annotated) 

8.  A  claim  for  damages  for  failure  to 
deliver  goods  in  pursuance  of  an  executory 
contract  of  sale  is  a  claim  for  unliquidated 
damages,  and  not  the  subject  of  set-off.  God- 
kin  V.  Bailey  (N.  J.  Err.  &  App.)  9:  1134, 
65  Atl.  1032,  74  N.  J.  L.  655.     (Annotated) 

9.  Damages  arising  from  breach  of 
warranty  of  goods  sold  may  be  set  off  in 
an  action  to  recover  possession  of  them  un- 
der a  purchase-money  mortgage.  Vallancey 
V.  Hunt,  34:  473,  129  N.  W.  455,  20  N.  D. 
579. 

10.  A  counterclaim  for  special  damages 
from  breach  of  warranty  may  be  interposed 
in  an  action  for  the  purchase  price  of  a 
portable  sawmill,  notwithstanding  a  stipu- 
lation that,  if  the  machinery  proved  de- 
fective and  could  not  he  made  to  fill  the 
warranty,  it  should  be  returned  and  a  new 
mill  furnished,  where  the  contract  called 
for  steel  pinions,  but  cast-iron  ones  were 
furnished,  which  broke,  and  the  sellers, 
when  notified,  promised  to  send  steel  pin- 
ions, but  sent  cast-iron  ones  instead,  re- 
newing and  breaking  the  promise  repeated- 
ly, which  resulted  in  frequent  interruptions 
in  the  work  of  the  mill  and  loss  to  the  pur- 
chasers. Detwiler  v.  Downes,  50:  753,  137 
N.  W.  422,  119  Minn.  44.  (Annotated) 

11.  In  a  suit  by  a  subcontractor  to  en- 
force a  lien  against  the  owner  of  the  build- 
ing, the  owner  may  offset  any  actual  dam- 
ages which  he  has  sustained,  caused  by  the 
contractor's  failure  to  complete  the  build- 
ing in  time,  provided  the  damages  are  such 
as  may  be  said  to  have  been  in  the  contem- 
plation of  the  parties  when  the  contract 
was  made.  Fossett  v.  Rock  Island  Lumber 
&  Mfg.  Co.  14:  918,  92  Pac.  833,  76  Kan.  428. 
In   replevin. 

See  also  infra,  23. 

12.  A  defendant  in  an  action  of  claim 
and  delivery  cannot,  upon  counterclaim,  re- 
cover damages  for  attorney's  fees,  since  this 
is  covered  by  the  statute  authorizing  taxing 
of  the  same  as  costs  in  lieu  of  attorney's 
fees.  McCarty  v.  Kepreta,  48:  65,  139  'N. 
W.  992,  24  N.  D.  395. 

13.  A  defendant  in  an  action  of  claim 
and  delivery  may  counterclaim  and  on  proof 
recover  for  damages  occasioned  by  the 
wrongful  taking  and  detention  by  the'plain- 
tiff  of  the  personal  property  taken  by  the 
claim  and  delivery  proceedings  pending  the 
action,  where  the  defendant  on  the  merits 
recovers  judgment  entitling  him  to  stich 
property.  McCartv  v.  Kepreta,  48:  65,  139 
N.  W.  992,  24  N.  D.  395. 

14.  Damages  for  the  wrongful  detention 
of  property  in  a  claim  and  delivery  action 
are  "connected  with  the  subject  of  the  ac- 
tion" so  as  to  be  recoverable  by  the  defend- 
ant on  counterclaim,  wliere  he  recovers  judg- 
ment on  the  merits  entitling  him  to  the 
property.  McCai-ty  v.  Kepreta,  48:65,  139 
N.  W.  992,  24  N.  D.  395. 

15.  A  counterclaim  for  payments  made 
may  be  set  up  in  an  action  of  replevin  to 
recover  property  sold  under  a  conditional 
Digest   1-52  L.R.A.(N.S.) 


sale  contract  to  an  infant,  who  is  in  default 
and  who  has  disaffirmed  the  contract.  Koss 
P.  Curtice  Co.  v.  Kent,  52:  723,  131  N.  W. 
944,   89   Neb.   496.  (Annotated) 

Assault. 

16.  The  expense  which  a  father  has  been 
compelled  to  incur  to  repair  the  clothing  of 
his  minor  daughter  and  restore  her  to 
health,  and  the  value  of  the  services  lost 
during  her  illness,  may  be  set  up  by  him  as 
a  counterclaim  when  sued  for  damages  for 
whipping  one  who  conspired  with  a  third 
person  to  secure  the  elopement  of  the 
daughter,  and  assisted  in  taking  the  daugh- 
ter from  home  under  circumstances  from 
which  it  might  reasonably  be  supposed  that 
her  clothing  would  be  injured  and  her 
health  impaired.  Shoemaker  v.  Jackson, 
1:  137,  104  N.  W.  503,  128  Iowa,  488. 

ft.  Recoupment, 

(See   also  same   heading   in   Digest  L.R.A 
1-70.) 

Pleading,  see  Pleading,  VI. 
See  also  infra,  24. 

17.  A  purchaser  of  machinery  cannot  re- 
coup against  the  purchase  price  the  amount 
which  he  has  been  compelled  to  pay  for 
personal  injuries  to  a  servant  because  the 
machinery  did  not  fulfil  its  warrant}-.  Edge 
Moor  Iron  Co.  v.  Brown  Hoisting  Mach. 
Co.  4:  858,  62  Atl.  1054,  6  Penn.   (Del.)    10. 

18.  No  recoupment  of  damages  for  ddlp.y 
in  delivery  of  machinery  and  for  departure 
from  specifications  can  be  had  in  an  action 
of  replevin  to  recover  possession  of  it  for 
nonpayment  of  instalments  of  purchase 
money,  the  sale  having  been  conditional  and 
title  retained  by  the  vendor,  although  the 
damages  so  claimed  exceed  the  amount  of 
purchase  money  unpaid.  Dearing  Water 
Tube  Boiler  Co.  v.  Thompson,  24:  748,  120 
N.  W.  801,  156  Mich.  365.  (Annotated) 

19.  Although  the  statute  has  substituted 
a  counterclaim  in  most  cases  for  the  former 
recoupment,  yet  the  right  to  use  the  latter 
is  preserved  by  a  grant  of  the  right  to 
plead  new  matter  constituting  a  defense  to 
the  action.  State  v.  Arkansas  Brick  &  Mfg. 
Co.  33:  376,  135  S,  W.  843,  98  Ark.  125. 

20.  Where  a  state  auditor  has  no  au- 
thority to  undertake  the  liquidation  of 
claims,  failure  to  present  to  him  a  claim 
against  the  state  for  damages  for  failure 
to  furnish  convicts  according  to  contract 
will  not  prevent  its  use  by  way  of  recoup- 
ment, in  a  suit  to  recover  the  contract  price 
for  those  furnished.  State  v.  Arkansas 
Brick  &  Mfg.  Co.  33:  376,  1.35  S.  W.  843, 
98  Ark.  125. 

21.  Where  the  state  which  has  contract- 
ed to  furnish  a  contractor  a  certain  number 
of  convicts  per  day  sues  for  the  amount 
due  under  the  contract,  and  for  the  value 
of  the  services  of  convicts  left  after  the 
expiration  of  the  contract  period,  the  two 
claims  are  not  separable,  so  as  to  prevent 
the  contractor  from  recouping  against  both 
a  claim  for  failure  to  furnish  the  number 
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of  hands  called  for  by  the  contract.  State 
V.  Arkansas  Brick  &  Mfg.  Co.  33:  376,  135 
S.  W.  843,  98  Ark.  125. 

22.  In  a  suit  by  the  state  to  recover 
the  contract  price  for  the  services  of  con- 
victs which  it  lias  leased  to  a  contractor, 
he  may  recoup  to  the  amount  of  the  claim 
a  demand  for  damages  for  failure  to  furnish 
the  number  of  convicts  called  for  by  the 
contract.  State  v.  Arkansas  Brick  &  Mfg. 
Co.  33:  376,  135  S.  W.  843,  98  Ark.  125. 

(Annotated) 

23.  Where  the  distinction  between  ac- 
tions at  law  and  suits  in  equity  is  main- 
tained, a  counteiclaini  for  damages  for 
breach  of  contract  in  the  sale  and  shipment 
of  machinery  cannot  be  set  up  in  an  action 
by  the  vendor  to  recover  possession,  in  ac- 
cordance with  the  terms  of  the  contract, 
for  failure  to  pay  the  puichase  price,  if  the 
amount  of  the  counterclaim  does  not  equal 
the  amount  unpaid,  so  tliat  the  right  of 
possession  is  in  the  vendor.  Zimmerman, 
Wells-Brown  Co.  v.  Sunset  Lumber  Co.  32: 
123,  111  Pac.  690,  57  Or.  309. 


c.  Mutuality  of  claims. 


(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Of  private  accounts  against  partnership 
debt,  invalidity  of  agreement  for,  see 
Parim:!!ship,  16. 

See  also  Parties,  65. 


24.  Sureties  for  the  return  of  the  pur- 
chase price  of  a  machine  in  case  the  pur- 
chaser elects  to  return  it  cannot,  in  a  suit 
upon  their  obligation,  recoup  the  damages 
arising  out  of  failure  of  the  purchaser  to 
take  reasonable  care  of  the  machine  while 
in  his  possession,  although  by  statute,  exe- 
cution is  to  issue  only  for  what  is  found  to 
be  due  and  payable  in  equity  and  good  con- 
science. Graham  v.  Middleby,  43:  977,  100 
N.  E.  750,  213  Mass.  437.  (Annotated) 

25.  One  joint  maker  of  a  note  can  set 
off  against  it  an  indebtedness  from  the 
payee  due  him  individually.  McKay  v. 
Hall,  39:  658,  120  Pac.  1108,  30  Okla.  773. 

26.  The  provision  of  the  negotiable  in- 
struments act  making  the  signers  of  a  note 
primarily  liable  as  makers  does  not  prevent 
a  comaker  who  is  in  fact  a  surety  from 
being  treated  as  such  in  determining  his 
right  to  set-off  against  tlio  pavcc.  Knaffl  v. 
Knoxville  Bkg.  &  T.  Co.  50:  167,  159  S.  W. 
838,  128  Tenn.  181. 

27.  One  who  acquires  a  right  to  land  of 
a  minor  under  a  decree  of  court  requiring 
him  to  deed,  in  exchange  therefor,  certain 
other  land,  and  place  dwelling  houses  there- 
on, cannot,  in  an  action  for  rescission  of  the 
contract  because  of  his  failure  to  erect  the 
dwellings,  set  off  personal  advances  made  to 
other  parties  to  tlie  ngreemcjit.  Braddy  v. 
Elliott.  16:  1121,  60  S.  E.  ,'-)n7,  146  N.  C.  578. 
Digest   1-52  L,.R.A.(N.S.) 


d.    As   against    transferee    or   assignee. 

(See  also  same  heading  in  Digest  L.R.A.. 
1-70.) 

Assignment  for  creditors,  see  infra,  35,  38. 
Equities  and  offset*  resulting  from  assign- 
ment, see  Assignment,  33. 

28.  A  defendant  may  set  off  a  debt 
arising  upon  a  contract  due  him  from  th« 
payee  of  a  negotiable  note,  against  the 
note  in  the  hands  of  a  person  to  whom 
th*  payee  transfers  it  after  maturity.  Mc- 
Kay V.  Hall,  39:  658,  120  Pac.  1108,  30 
Okla.  773.  (Annotated) 

29.  An  indorser  whov  after  notice  of  the 
assignment  for  value  of  an  unmatured  claim 
of  the  insolvent  maker  against  himself, 
takes  up  the  note  which  did  not  mature 
until  after  the  assignment,  may  set  off  the 
amount  against  the  claim  in  the  hands  of 
the  assignee  when  it  reaches  maturity,  under 
a  statute  permitting  a  defendant  to  plead 
in  set-off  any  equity  between  himself  and 
the  original  party,  imder  whom  plaintiff 
claims  which  by  law  has  attached  to  the 
demand  in  plaintiff's  hands  and  for  which 
defendant  would  be  entitled  to  recover 
against  such  original  party.  Dudley  Lum- 
ber Co.  V.  Nolan  Bros.  Lumber  Co.  46:  62, 
156  S.  W.  465,  128  Tenn.  11.    (Annotated) 

30.  A  purchaser  of  chattels  who  has 
given  a  purchase-money  mortgage  thereon 
waives  the  right  to  set  oft"  damages  for 
breach  of  warranty  against  an  assignee  of 
the  mortgage,  by  inducing  him  to  believe 
at  the  time  he  is  negotiating  for  the  trans- 
fer that  the  obligation  will  be  met  and  that 
there  is  no  defense  to  the  claim.  Vallancey 
v.  Hunt,  34:  473,  129  N.  W.  455,  20  N.  D. 
579. 

e.  By  or  against  decedent's  estate. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Right  of  set-off  against  claim  of  distributee, 
see  Executors  and  Administrators, 
IV.  c,  3. 

31.  32.  The  distributive  share  of  the  real 
estate  of  an  heir  debtor  to  the  estate  of 
his  ancestor,  is  not  chargeable  with  such 
indebtedness,  either  as  land  or  as  the  pro- 
ceeds thereof  in  the  hands  of  the  adminis- 
trator. Marvin  v.  Bowlby,  4:  189,  105  N. 
W.  751,  142  Mich.  246.  (Annotated) 

/.  Effect  of  insolvency. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Set-off  in  bankruptcy,  see  Bankruptcy,  127, 
128. 

33.  After  the  appointment  of  a  receiver 
in  a  suit  to  enforce  the  liability  of  stock- 
holders in  an  insolvent  corporation,  nego- 
tiable  bonds   of  the   corporation   cannot   be 
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transferred  by  an  indebted  stockholder  to  an 
assignee  with  notice,  so  as  to  prevent  the 
judgment  against  the  stockiiolder  being  set 
off  against  the  liability  of  the  corporation 
on  the  bonds.  Hynes  v.  Illinois  Trust 
&  Sav.  Bank,  lo:  472,  80  N.  E.  753,  226  111. 
96.  { Annotated ) 

Sureties. 

34.  A  surety  on  a  note  payable  to  a 
bank  cannot,  upon  the  bank's  becoming  in- 
solvent, set  off  his  deposit  account  upon  the 
note,  if  the  principal  remains  solvent  ani  no 
proceedings  have  been  taken  against  the  sure- 
ty. Knaffl  V.  Knoxville  Bkg.  &  T.  Co.  50:  ^67, 
159  S.  W.  838,  128  Tenn.  181.  (Annotated) 
Assignment  for   creditors. 

See  also  infra,  38. 

35.  One  indebted  to  a  person  making  an 
assignment  for  benefit  of  creditors  cannot 
set  off  against  the  claim  in  the  hands  of  the 
assignee  a  demand  in  favor  of  a  third  per- 
son, which  he  procures  after  the  assignment 
is  made.  Richardson  v.  Anderson,  25:  393, 
72  Atl.  485,  109  Md.  641. 

Banks;   deposit. 

By  bank  against  depositor's  account  of  note 

against  him  as  preference,   see  Bank- 

BUPTCY,  80. 
Bill  by  receiver  of  insolvent  corporation  to 

set   aside   set-off   of   unmatured   claim, 

see  CoBPOBATioNS,  404. 
By  garnishee  bank,  see  Garnishment,  46. 
See  also  supra,  34;  infra,  39;  Banks,  87. 

36.  A  bank  which  induces  an  insolvent 
to  make  a  payment  to  it  upon  indebtedness 
cannot,  in  an  action  by  his  trustee  in  bank- 
ruptcy to  recover  the  same  as  a  voidable 
preference,  claim  the  right  of  set-off,  on  the 
theory  that  the  fund  was  a  deposit  in  due 
course  of  business.  Schmidt  v.  Bank  of 
Commerce,  33:  558,  110  Pac.  613,  15  N.  M. 
470. 

37.  A  depositor  may  set  off  his  deposit 
account  against  his  note  in  the  hands  of 
the  banks'  receiver,  although  the  note  had 
not  matured  when  the  insolvency  occurred, 
notwithstanding  a  statute  forbidding  pref- 
erences by  insolvents.  Steelman  v.  Atchley, 
32:  1060,  135  S.  W.  902.  98  Ark.  294. 
Unmatured  claims. 

By  garnishee,  see  Garnishment,  46. 
See  also  supra,  37. 

38.  An  accommodation  indorser  for  one 
who  makes  an  assignment  for  creditors 
cannot  set  off  against  a  matured  claim 
against  himself^  which  passes  into  the  hands 
of  the  assignee,  his  claim  against  the  as- 
signor, which  accrues  subsequently  to  the 
assignment,  by  his  paying  the  instrument 
which  he  indorsed.  Richardson  v.  Ander- 
son, 25:  393,  72  Atl.  485,  109  Md.  641. 

(Annotated) 

39.  A  bank  may  set  off  upon  the  deposit 
account  of  an  insolvent  corporation  its  un- 
matured note  held  by  the  bank  at  the  time 
of  insolvency.  Hayden  v.  Citizens'  Nat. 
Bank,  46:  1059,  87  Atl.  672,  120  Md.  1G.3. 

(Annotated) 

II.  01  and  against  judgments. 

{See  also   same  heading  in   Digest   L.R.A. 

1-70.) 
Digest   1-52  L.R.A.(N.S.) 


Retaining  suit  to  compel  set-off  against 
judgment,  see  Equitt,  112, 

Set-off  of  one  e.xocution  against  another  by 
sheriff,  see  Execution,  10. 

Injunction  against  enforcement  of  judgment 
as  aid  to  equitable  set-off  of  claim 
against  judgment  creditor,  see  Injunc- 
tion, 280. 

See  also  supra,  33. 

40.  A  debt  not  in  judgment  cannot  be 
set  off  against  a  judgment,  even  though  it 
is  entered  on  confession.  McKee  v.  Verner, 
44:  727,  86  Atl.  64G,  239  Pa.  69. 

41.  Where,  because  of  peculiar  equities, 
the  court  has  enjoined  the  collection  of  a 
judgment  until  the  debtor  can  establish  a 
liquidated  claim  against  the  creditor,  it 
may,  in  case  of  the  debtor's  success,  set 
off  one  judgment  against  the  other  so  far 
as  one  may  equal  the  other.  Wells  v.  Coch- 
ran, 35:  142,  129  N.  W.  533,  88  Neb.  367. 

42.  A  judgment,  being  a  claim  in  con- 
tract, cannot  properly  be  set  off  against  a 
claim  in  tort  for  the  wrongful  conversion 
of  property,  under  a  statute  providing  that, 
if  two  persons  are  mutually  indebted  in 
any  manner  whatever,  and  one  of  them 
commences  an  action  against  the  other,  one 
debt  may  be  set  off  against  the  other,  al- 
though such  debts  are  of  a  different  nature, 
since  a  demand  for  damages  is  not  a  debt. 
Caldwell  v.  Ryan,  16:  494,  108  S.  W.  533, 
210  Mo.   17.  (Annotated) 

43.  An  existing  judgment  in  favor  of 
defendant  against  plaintiff  is  properly  a  set- 
off, and  not  a  counterclaim,  to  plaintiff's 
demand.  Caldwell  v.  Ryan,  16:  494,  108  S. 
W.  533,  210  Mo.  17. 


SETTLED    PROPERTY. 

Provision  in  deed  of  settlement  requiring 
consent  to  marriage,  see  Contkacts, 
474. 

Trustees  of  deed  of  settlement  as  represent- 
ing unborn  beneficiary  in  action  to  con- 
strue, see  Judgment,  220. 

See  also  I'busts,  5. 


SETTLEMENT. 


Of  decedent's  estate,  see  Executobs  and  Ad- 

MINISTBATOES,  IV.  C. 

In   general,   see   Compromise  and   Settlb- 

M£NT. 


SETTLING. 


Of  bill  of  exceptions,  see  Appeal,  IV.  o,  3. 
♦-•-♦ 

SEVEN   TEARS'   ABSENCE. 

Presumption  of  death  from,  see  Evidence, 
15.3-156. 


SEVERABILITY— SHELVING. 
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SEVERABII'ITY. 

Of  contract,  generally,  see  Contracts,  II.  b. 
Of  insurance  contract,  see  Insurance,  III. 

e,  1,  f. 
Of  controversies,  see  Removal  of  Causes, 

16-18. 


SEVERANCE. 


By  appearance  on  appeal,  see  Appeal  and 
Error,  132. 


♦  •» 


SEAVAGE. 

Pollution  of  water  by,  see  Constitutional 
Law,  673:  Damages,  510;  Eminent 
Domain,  202 ;  Health,  8 ;  Waters,  119- 
125,  226-228. 


SEWAGE  PLANT. 


Evidence  as  to  nuisance  caused  by,  see  Evi- 
dence, 1200,  2039. 

Joint  liability  for  nuisance  created  by,  see 
Nuisances,  119. 

Proximate  cause  of  nuisance  created  by,  see 
Proximate  Cause,  33. 


SERVERS. 

See  Drains  and  Sewees. 


■♦•» 


!>? 


SEXUAI.  CRIMES. 

Evidence  of  other  similar  oflfenses,  see  Evi- 
dence, 1906-1911. 

Indictment   for,    see   Indictment,  etc.,   99. 

See  also  Adultery;  Prostitution;  Rape; 
SiajucTiON;  Sodomy. 


SEXUAL   DISEASES. 

Forbidding  advertisement  by  physician  re- 
lating to,  see  Constitutional  Law, 
279,  432. 


SEXUAL  INTERCOURSE. 

Recusal  of,  as  ground  for  divorce,  see  Di- 
vorce and  Separation,  46,  51. 


♦  *» 

SHADE   TREES. 

Injury  to,  or  destruction  of,  see  Damages, 

475,  476,  478. 
JFodicial  notice  as  to  value  of  trees  as,  see 

Evidence,  50. 
In  highway,  see  Highways,  II.  e,  1. 
Digest   1-52  L.R.A.(N.S.) 


SHADOVnENG. 

Legality  of,  see  Case,  14. 

Liability  for  conspiracy  in  shadowing  per- 
son, see  Conspiracy,  11,  12. 

Mitigation  of  damages  for  illegal  shadow- 
ing, see  Damages,  714. 

Weight  of  testimony  as  to  reason  for  his 
acts  by  one  accused  of  shadowing,  see 
Evidence,  2296. 

Parties  defendant  in  action  for  illegal  shad- 
owing, see  Parties,  155. 


SHADOW^S. 


Casting  of,  by  tree  as  a  nuisance  rendering 
city  liable  for  injury,  see  Highways, 
195. 


SHAFTING. 


Master's  duty   to  guard,   see  Master  and 
Servant,  362. 


SHAREHOLDERS. 

See  Corporations,  V. 


SHEEP. 

Liability  for  killing  of,  by  dog,  see  Ani- 
mals, 32. 

Tax  on  dogs  to  indemnify  owners  of  sheep 
for  injuries  to,  see  Animals,  39;  Con- 
stitutional Law,  232,  536 ;  Taxes,  42. 

Injury  to,  during  transportation,  see  Car- 
riers, 929. 

Statute  imposing  grazing  fee  on  all  sheep 
entering  state,  see  Commerce,   12,  16. 

Evidence  as  to  killing  of  dog  soon  after 
sheep  were  killed,  see  Evidence,  1809. 

♦-•-# 


SHELLET'S  CASE. 

Rule  in,  see  Deeds,  II.  e,  3;  Wills,  III.  g, 
3. 


SHELL  FISH. 

See  Fisheries,  III. 


SHELVING. 

As  fixtures,  see  Fixtures,  4. 
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SHERIFF. 

Bond  of,  see  Bonds,  60-64. 

Contempt  by  bailiff,  see  Contempt,  8. 

Validity  of  contract  by,  see  Contracts,  525. 

Garnishment  of  money  in  hands  of  sheriff, 
see  Garnishment,  29. 

Injunction  against  removal  of  building  by, 
see  Injunction,  207, 

Mandamus  to,  see  Mandamus,  46,  47. 

Sheriff  who  conducts  foreclosure  sale  aa 
agent  of  purchaser  to  receive  redemp- 
tion money,  see  Mortgage,  148. 

As  necessary  party  to  proceeding  to  correct 
sheriff's  deed,  see  Parties,  164. 

Making  sheriff  charged  with  execution  of 
writ  j>arty  to  proceeding  to  annul  an 
execution,  see  Parties,  194. 

Conversion  by,  of  property  taken  from  pris- 
oner, see  Trover,  22. 


Compensation. 

1.  A  sheriff  is  entitled  to  his  fee  for 
Belling  property  under  execution  which  is 
bid  in  by  the  judgment  creditor  for  the  face 
of  the  judgment,  before  he  can  be  compelled 
to  deliver  a  certificate  of  sale,  under  a  stat- 
ute giving  him  a  commission  of  a  speciiied 
amount  for  receiving  and  paying  over  money 
on  execution  where  the  property  is  levied 
on  and  sold,  and  of  a  less  amount  when  the 
money  is  collected  without  sale,  although 
the  statute  also  provides  that  the  fees  shall 
be  collected  from  defendant  by  virtue  of  tlie 
execution.  Roberts  v.  Ingalls,  48:  542,  135 
Pac.  927,  36  Nev.  325.  (Annotated) 
Amercement;  liability. 
Presumption  and  burden  of  proof  in  action 

for  trespass  in  executing  search  war- 
rant, see  Evidence,  295. 

Presumption  as  to  amount  of  damage  in 
suit  on  bond  of,  see  Evidence,  656. 

Variance  between  pleading  and  proof  in 
action  against  sheriff  for  shooting  per- 
son in  attempting  to  arrest  him,  see 
Evidence,  2485. 

Liabilities  of  shwiff  growing  out  of  levy, 
see  Levy  and  Seizure,  III.  a. 

Who  may  maintain  suit  for  amercement, 
see  Parties,  98. 

What  must  be  pleaded  in  action  on  official 
bond  of  sheriff,  see  Pleading,  241. 

2.  An  amercement  is  a  money  penalty 
in  the  nature  of  a  fine  imposed  upon  an 
oflBcer  for  some  misconduct  or  neglect  of 
duty.  Stein  v.  Scanlan,  42:  895,  127  Pac. 
483,  34  Okla.  801. 

3.  The  right  to  demand  a  judgment  in 
amercement  is  based  on  no  equitable 
grounds,  and  in  its  enforcement  courts  are 
bound  to  hold  the  party  claiming  it  to  a 
strict  observance  of  the  requirements  of  the 
statute.  Stein  v.  Scanlan,  42:  895,  127  Pac. 
483,   34  Okla.   801. 

4.  A  sheriff  cannot  be  amerced  for 
failure  to  levy  and  return  an  execution 
which  shows'  costs  to  have  been  taxed  in 
a  certain  sum,  when  the  judgment  as 
entered  in  the  court  does  not  show  that 
any  costs  were  taxed  in  the  case,  and  such 
defect  is  not  corrected  or  explained.  Stein 
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v.  Scanlan,  42:  895,  .127  Pac.  483,  34  Okla. 
801. 

5.  A  sheriff  cannot  be  amerced  for  fail- 
ure to  levy  and  return  an  execution  which 
shows  the  judgment  on  wliicli  it  is  issued 
to  have  been  rendered  on  May  13th,  when 
the  judgment  on  its  face  recites  that  it  was 
given,  made,  and  rendered  on  the  11th  of 
the  same  month,  and  no  effort  is  made  to  rec- 
oncile the  conflicting  dates,  although  atten- 
tion is  called  to  the  discrepancy,  since  the 
court  will  not  presume  that  the' same  judg- 
ment is  referred  to.  Stein  v.  Scanlan,  42: 
895,  127  Pac.  483,  34  Okla.  801. 

(Annotated) 

Deputies. 

Bond  of  deputy  slieriff,  see  Bonds,  65,  66. 

Right  of  deputy  slieriff  to  carry  weapon 
outside  of  his  district,  see  Carrying 
Weapons,  8. 

Appointment  as  deputy  of  one  withdrawing 
from  candidacy  for  nomination  of  sher- 
iff, see  Contracts,  524. 

Right  of  deputy  sheriff  to  reward  for  arrest, 
see  Reward,  3-5. 

6.  A  sheriff  is  not  answerable  for  the 
act  of  his  deputy  in  sliooting  one  who  at- 
tempts to  escape  when  the  deputy  seeks  to 
search  him  for  firearms  after  hearing  a 
discharge  of  weapons  upon  a  public  highway, 
where  it  does  not  appear  that  the  deputy 
had  any  warrant  for  the  arrest  of  the  in- 
jured person,  or  that  the  shooting  took  place 
in  his  presence.  Brown  v.  VVallis,  12:  1019, 
101  S.  W.  1070,  100  Tex.  546.     (Annotated) 


SHERIFF'S  DEED. 


As  color  of  title,  see  Adverse  Possession, 

65,  66. 
Sheriff    as    necessary    party    in    proceeding 

to  correct,  see  Parties,  164. 


SHERMAN  ACT. 


Indictment  for  violating,  see  Indictment, 
etc.,  42,  43,  50,  87. 

Who  entitled  to  action  for  violation  of, 
see  Parties,  3. 

Error  in  directing  verdict  for  defendant 
charged  with  violation  of,  see  Trial, 
777. 

In  general,  see  Monopoly  and  Combina- 
tions, II. 


SHIFT   BOSS. 


Negligence   of,   see   Master    and    Servant, 
753. 


SHIFTING  USE. 

See  Deeds,  67,  94. 


SHIPPING,  I. 
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SHIPPING. 

/.  In  general;  limitation  of  liability, 
1-7. 
II.  Ownership     and     employment     of 
vessels,  8—11. 

Admiralty  jurisdiction  and  practice,  see 
Admiralty,  I. 

Negligent  collision  between  vessels,  or  be- 
tween vessel  and  bridge,  see  Admiral- 
ty; Appeal  and  Error.  61;  Collision. 

General  average,  see  Average. 

Vessel  as  common  carrier,  see  Gabrieks. 

Duty  of  officers  of  vessel  to  return  to  wharf 
to  permit  person  who  has  been  unin- 
tentionally carried  off  to  land,  see  Gab- 
rieks,   13. 

Duty  to  supply  berth,  see  Garriers,  22,  23. 

Duty  to  transport  passenger,  see  Garriers, 
38-48. 

Refusal  to  accept  passenger  on  excursion 
boat,  see  Garriers,  38. 

Failure  of  passenger  to  give  notice  of  date 
of   intended   sailing,    see   Carriers,   39. 

Injury  to  passenger  by  slipperiness  of  deck 
of  steamship,  see  Carriers,  281. 

Ejection  of  passenger,  see  Carriers,  388. 

Effect  of  deviation  upon  rights  of  carrier, 
see    Carriers,    748-751. 

Refusal  of  navigation  company  to  receive 
goods  in  excess  of  its  carriage  capacity, 
see  Carriers,  783. 

Failure  to  clear  goods  at  port  of  arrival, 
see  Carriers,  791. 

Liability  for  injury  to  freight,  see  Gabbiebs, 
796. 

When  liability  for  goods  arises,  see  Car- 
riers, 836. 

Discrimination  between  shippers  or  goods 
tendered  for  carriage,  see  Carriers, 
1047-1070. 

Rights  of  mortgagees  of  vessel,  see  Chattel 
Mortgages,   44,  45. 

Regulations  by  state  of  steamboat  company 
as  interference  with  interstate  com- 
merce, see  Commerce,  43. 

Presumption  of  negligence  from  tilting  of 
gang  plank,  see  Evidence,  373. 

Presumption  of  negligence  from  loss  of  hand 
baggage,  see  Evidence,  378. 

Right  to  show  for  whom  one  making  con- 
tract as  agent  of  steamer  was  acting, 
see  Evidence,  1043. 

Evidence  to  show  negligence  causing  injury 
to  passenger,  see  Evidence,  1848. 

Lien  for  dead  freight,  see  Carriers,  874, 
875,  885. 

Creation  by  state  statute  of  lien  on  vessel, 
see  Commerce,  13. 

Where  liens  upon  vessels  created  by  state 
statute  are  enforceable,  see  Courts, 
207. 

Marine  insurance,  see  Insxjbanoe,  265,  693, 
791-797,    853,    854. 

Master's  duty  to  injured  seaman,  see  Mas- 
ter AND  Servant,  180,  185. 

Assumption  of  risk  by  seaman,  see  Mastbx 


Servant's  negligence  in  casting  off  moor- 
ings of  vessel,  see  Master  and  Serv- 
ant,  938. 

Negligence  in  navigating  steamship,  see 
Negligence,  200. 

Private  action  against  one  constructing 
bridge  over  navigable  river,  see  Nui- 
sances, 101. 

Liability  of  pilot  for  negligence,  see  Pilots. 

Sufficiency  of  allegation  as  to  negligence 
causing  capsizing  of  boat,  see  Plead- 
ing, 331,  332. 

Damages  for  injuries  by  casting  off  vessel 
moored  to  wharf,  see  Pleading,  371. 

Proximate  cause  of  burning  of  vessel,  see 
Proximate  Cause,  45. 

Effect  of  giving  bond  to  release  vessel  for 
which  receiver  has  been  appointed,  see 
Receivers,  2. 

Payment  of  instalments  of  price  during  con- 
struction of  vessel  as  evidencing  inten- 
tion to  pass  title,  see  Sales,   8. 

Home  port  for  purposes  of  taxation,  see 
Taxes,    122. 

Ferries,  see  rF:RRiES. 

Salvage,  see  Salvage. 

Seamen,  see  Seamen. 

Wharves,  see  Wharves. 


/.    In   general;    limitation   of   liahility. 


(See   also   same   heading   m   Digest   L.R.A. 
1-10.) 


1.  When  a  vessel  is  sunken  in  a  harbor 
without  the  privity  or  knowledge  of  the 
owner,  he  cannot,  under  the  limited  liabil- 
ity act  of  Congress,  be  personally  charged 
with  the  expense  of  removing  the  wrecli. 
Hagan  v.  Richmond,  3:  1120,  52  S.  E.  385, 
104  Va.  723.  (Annotated) 

2.  The  contracts  of  the  managing  agent 
of  a  vessel,  within  the  scope  of  his  authority, 
are  those  of  the  owner,  and  not  of  the  ves- 
sel solely.  Great  Lakes  Towing  Co.  v.  Mills 
Transportation  Co.  22:  769,  155  Fed.  11,  83 
C.  C.  A.  607. 

3.  A  lien  exists  against  a  vessel  for  the 
safe  carriage  of  cargo,  from  the  time  it  is 
delivered  to  the  vessel's  agent  on  the  wharf 
and  his  bill  of  lading  is  issued  therefor, 
where  all  bills  of  ladrng  are  issued  by  him, 
and  none  by  the  master,  who  is  only  em- 
ployed for  the  navigation  of  the  vessel,  so 
that  it  will  be  liable  for  loss  of  the  property 
in  attempting  to  transfer  it  from  the  wharf 
to  the  vessel  in  a  lighter.  Petersburg,  N.  N., 
&  N.  Steamboat  Line  v.  Norfolk-Virginia 
Peanut  Co.  24:  569,  172  Fed.  321,  96  C.  C.  A. 
383.  (Annotated) 
Limiting  liability. 
Release   from    liability   as  to  baggage,    see 

Carriers,  729,  730. 
Rights    in   proceeds   of   insurance   of   cargo 
for   account   of   whom   it  m»y  concern, 
AND  Servant,  500.  I  see  Carriers,  767. 

Atojury    to    servant    working    on    ship,    see  j  Limitation    of    liability   for   lose,   see    Cab- 
Master  AND  Servant,  840.  biers,   910,  917. 
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Individual  liability  of  owner  of  vessel  for 
services  contracted  for  by  representa- 
tive of  owners  of  several  diflferent  ves- 
sels, see  Principal  and  Agent,  27. 

See  also  Salvage,  5. 

4.  The  limitation  of  liability  act  of  Con- 
gress of  June  26,  1884,  was  not  intended  to 
enable  a  shipowner  to  limit  his  liability  up- 
on an  obligation  personally  contracted  by 
him.  Great  Lakes  Towing  Co.  v.  Mills 
Transportation  Co.  22:  769,  155  Fed.  11,  83 
C.  C.  A.  607. 

5.  The  proviso  at  the  close  of  §  18,  act 
of  Congress  June  26,  1884,  which  limits  tlie 
liability  of  shipowners  to  the  value  of  the 
vessel  and  freight  pending,  providing  that  it 
shall  not  apply  to  wages,  does  not  show  that 
wages  would  otherwise  have  been  within  the 
terms  of  the  statute  so  as  to  lead  to  the 
conclusion  that  other  classes  of  personal 
contracts  are  within  it.  Great  Lakes  Towing 
Co.  V.  Mills  Transportation  Co.  22:  769,  155 
Fed.  11,  83  C.  C.  A.  607. 

6.  The  provision  of  chap.  43,  act  of  Con- 
gress March  3,  1851,  permitting  the  owner 
of  a  vessel  to  limit  his  liability  for  any  act, 
matter,  or  thing  done  or  incurred  without 
his  privity  or  knowledge  should  be  read  in 
connection  with  §  18,  act  June  26,  1884,  pro- 
viding that  the  aggregate  liability  of  all 
owners  of  a  vessel  on  account  of  the  same 
shall  not  exceed  the  value  of  the  vessel  and 
freight  pending,  so  that  the  liability  of  the 
owner  on  a  contract  made  with  his  knowl- 
edge cannot  be  limited  merely  to  the  value 
of  the  vessel  and  freight.  Great  Lakes  Tow- 
ing Co.  v.  Mills  Transportation  Co.  22:  769, 
155  Fed.  11,  83  C.  C.  A.  607.       (Annotated) 

7.  The  question  of  the  liability  of  a  ves- 
sel owner  for  services  rendered  to  it  under 
a  contract,  when  it  is  in  distress,  arises 
under  the  contract,  and  not  out  of  the  dis- 
tress of  the  vessel,  so  as  to  enable  him  to 
take  advantage  of  the  provision  of  the  limi- 
tation of  liability  act  on  the  theory  that  the 
distress  of  the  vessel  was  not  "done,  occa- 
sioned, or  incurred"  with  his  knowledge  or 
privity.  Great  Lakes  Towing  Co.  v.  Mills 
Transportation  Co.  22:  769,  155  Fed.  11,  83 
C.  C.  A.  607. 

-'  II.  Ownership  and  employment  of 

vessels. 

(See  also  same  heading  in  Digest  L.RJL. 
1-10.) 

Demurrage. 

8.  The  insertion  in  the  standard  form 
of  charter  party  of  the  words  "whether  in 
berth  or  not"  after  the  phrase  "time  to 
commence  to  run  when  steamer  is  ready  to 
unload  and  written  notice  given"  causes  the 
lay  days  to  begin  to  run  from  the  time  the 
notice  is  given,  whether  a  berth  is  ready 
or  not.  W.  K.  Niver  Coal  Co.  v.  Cheronea 
S.  S.  Co.  5:  126,  142  Fed.  402,  73  C.  C.  A.  502. 

9.  No  rebate  in  demurrage  can  be  made 
for  a  day  on  which  weather  conditions 
necessarily  shorten  working  hours,  where 
the  lay  days  are  already  exhausted,  and 
the  charter  party  relieves  the  charterer 
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1  from  liability  for  delay  through  causes  be- 
yond his  control,  "unless  the  steamer  is 
already  on  demurrage."  W.  K.  Niver  Coal 
Co.  V.  Cheronea  S.  S.  Co.  5:  126,  142  Fed. 
402,  73  C.  C.  A.  502. 

10.  A  provision  in  a  charter  party  that 
time  for  unloading  shall  not  count  in  case 
of  causes  beyond  the  control  of  the  con- 
signee does  not  relieve  the  charterer  from 
liability  on  the  ground  that  the  vessel  is 
compelled  to  await  its  turn  in  a  congested 
harbor,  where  the  consignee,  for  his  own 
convenience,  designates  the  most  congested 
wharf  for  discharging,  contributes  to  the 
congestion  through  vessels  chartered  by 
himself,  and,  by  the  use  of  other  facilities 
under  his  control,  might  have  discharged 
the  vessel  within  the  time  stipulated.  W. 
K.  Niver  Coal  Co.  v.  Cheronea  S.  S.  Co. 
5:  126,   142  Fed.  402,  73  C.  C.  A.  502. 

11.  A  strike  of  coal  operatives,  making 
necessary  the  importation  of  coal  to  such 
an  extent  as  to  overtax  the  capacity  of  a 
harbor  and  delay  vessels  chartered  to  carry 
coal  in  unloading,  is  not  within  the  clause 
of  a  charter  i)arty  providing  that,  in  case 
of  strikes  which  delay  discharge,  the  char- 
terer is  not  liable  for  the  delay,  since  such 
strike  is  merely  a  causa  sine  qua  non,  and 
not  a  causa  causans,  of  the  delay.  W.  K. 
Niver  Coal  Co.  v.  Cheronea  S.  S.  Co.  5:  126, 
142  Fed.  402,  73  C.  C.  A.  502.       (Annotated) 


SHIPPING   FACILITIES. 

Contract  of  landlord  with  tenant  as  to,  see 
Landlord  and  Tenant,  20. 


SHIPPING  RECEIPT. 

Presumption  as  to  shipper's  knowledge  of 
provision  contained  in,  see  Evidence, 
206. 


SHIPS. 


See  Shipping. 


SHOES. 


Using  shoes  of  accused  for  purpose  of  com- 
paring with  foot  prints,  see  Criminal 
Law,  107,  131;  Evidence,  1989. 


SHOOTING. 

At  officer  attempting  arrest,  see  Assault 
and  Battery,  35. 

Of  bystander  by  marshal  in  making  arrest, 
see   Bonds,   59. 

Of  passenger,  see  Carriers,  137,  138:  Mas- 
ter and  Sebvakt,  1047. 


SHOOTING  GALLERY— SICKNESS. 
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As  element  in  forcible  detainer  of  property, 
see  FoKciBLE  Entry  and  Detainee,  6. 

As  a  crime,  see  Homicide. 

ELomicide  by  shooting  bystander,  see  Homi- 
cide, 40,  59. 

Of  trespasser  by  servant,  see  Master  and 
Sebvant,  943,  944,  962-965. 

Negligence  in,  see  Negligence,  42-44; 
Tbial,  895. 


SHOOTING  GAIXERT. 

Injunction  against  operating  so  as  to  con- 
stitute a  nuisance,  see  Nuisances,  142. 


SHOPLIFTING. 


Liability   to   partner   for   illegal   imprison- 
ment for,  see  Partnership,  33,  34. 


SHORE. 

Adverse    possession    by    public   to   strip    of 

lake  shore,  see  Adverse  Possession,  3. 

Dedication  of  street  on,  see  Dedication.  32. 


SHORTAGE. 


In  quantity  of  land  sold  as  breach  of  cove- 
nant of  seisin,  see  Covenants  and  Con- 
ditions, 54. 

Deduction  of  rent  because  of  shortage  in 
quantity  of  land  leased,  see  Landlord 
and  Tenant.  186,  187. 

In  property  sold,  see  Sale,  135-138. 


SHORTHAND  NOTES. 

Transcript   of,    as    bill    of    exceptions,    see 

Appeal  and  Error,  229,  242. 
Dismissal   of   appeal   because   of   imperfect 

stenographic   report   of   testimony,    see 

Appeal  and  Error,  398. 
Right  to  free  transcripts  of,  see  Appeal  and 

Error,  1640,  1641. 
Reading  to  jury  in  criminal  case,  see  Trial, 

84. 


♦  *» 


SHORTHAND   REPORTER. 

See  Stenographers. 


♦ « » 


SHORT  RATES. 


See  Carriers,  878. 
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SHOW. 

Failure   of    carrier    promptly   to   transport 

show  properties,  see  Damages,  286. 
In  highway,  see  Hjghways,  216-218. 


SHOAV  CASES. 


As  fixtures,  see  Fixtures,  5. 
♦♦-♦ 


SHRUBBERY. 


Liability  for  injury  to,  by  creosote  fumes 
given  off  by  paving  blocks,  see  Nui- 
sances, 199. 


SHUTTING    OFF    GAS. 

To  enforce  payment,  see  Gas,  17. 


SHUTTING    OFF    WATER    SUPPLY. 

As    proximate    cause    of    loss    by    fire,    see 

Proximate  Cause,  54. 
To  enforce   payment  of   water   charges,  see 

Waters,  429,  431,  433. 


SICK   BENEFITS. 


Employer's  contract  to  pay  to  employee,  see 
Master  and  Servant,  85. 


SICKNESS. 


Survivability,  of  cause  of  action  for,  see 
Abatement  and  Revival,  15. 

Effect  of,  to  release  man  from  promise  of 
marriage,  see  Breach  of  Promise,  1, 
3,  4. 

Of  passenger,  effect  on  carrier's  duty,  see 
Carriers,  392.  405,  461,  462,  517. 

Duty  of  carrier  to  accept  sick  person  as  pas- 
senger, see  Carriers,  470-473. 

Failure  of  carrier  promptly  to  transport 
medicine  for  sick  person,  see  Carriers, 
873. 

As  justification  for  failure  to  perform  con- 
tract for  services,  see  Contracts,  631, 

Failure  to  deliver  telegram  announcing,  see 
Damages,  654,  658. 

Estoppel  by  deed  given  during,  see  Estop- 
pel, 25. 

Evidence  as  to  mental  incapacity  of  person 
executing  deed  during  illness,  see  Evi- 
dence, 1594. 

Burden  of  proof  that  illness  of  passenger 
put  off  at  wrong  place  resulted  from 
exposure,  see  Evidence,  368. 

Nonexpert  opinion  as  to,  see  Evidence,  VII. 
d. 

Insurance  against  loss  by,  see  Insurance. 
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-SIDE  TRACKS— SIGNAL. 


Total  disability  of  one  insured  against,  see 
Insurance,  810-812. 

Notice  of  sickness  of  insured  person,  see 
Insurance,  VI.  a. 

Insurance  against  loss  from,  see  Insurance, 
VI.  b,  3,  j. 

Right  of  servant  to  recover  for  time  lost 
through  illness,  see  Master  and  Serv- 
ant, 77,  85. 

Resulting  from  nuisance,  municipal  liabil- 
ity for,  see  Municipal  Corporations, 
356. 

Liability  for  negligence  toward  sick  person, 
generally,  see  Negligence,  22,  23. 

Ab  ground  for  dissolution  of  partnership, 
see  Partnership,  65-67. 

Carrying  passenger  beyond  station  as  proxi- 
mate cause  of,  see  Proximate  Cause, 
83. 

Negligence  towards  sick  or  helpless  person 
generally,  see  Trial,  647. 


SIDE  TRACKS. 


Requiring  railroad  company  to  construct, 
see  Constitutional  Law,  443,  444. 

Condemnation  of  land  for,  see  Eminent  Do- 
main, 37,  90-102. 

Agreement  to  maintain  at  certain  place, 
see  Injunction,  59. 

Contract  of  landlord  with  tenant  as  to,  see 
Landlord  and  Tenant,  20. 

Specific  performance  of  agreement  to  main- 
tain, see  Specific  Performance,  65, 
66,  68. 


SIDEV7ALK. 


Cost  of  laying,  as  element  of  damages  from 
change  of  grade,  see  Damages,  574. 

Rights  of  abutting  owner  on,-  see  Eminent 
Domain,  230. 

As  additional  servitude  on  highway,  see 
Eminent  Domain,  287. 

Estoppel  of  municipality  to  demand  com- 
pensation for  use  of  area  under  side- 
walk, see  Estoppel,  17. 

Injury  on,  generally,  see  Highways,  IV. 

Liability  for  injury  from  obstruction  on, 
see  Highways,  IV.  a,  4. 

Municipal  liability  for  injuries  by  defects 
in,  see  Highways,  IV.  a,  6. 

Liability  of  abutting  owner  for  injury  due 
to  defects  in,  see  Highways,  IV.  b,  3. 

Contributory  negligence  of  person  injured 
by  defects  in,  see  Highways,  IV.  c. 

Notice  of  defects  in,  see  Highways,  IV.  d, 
1. 

Right  of  abutting  owner  to  construct,  see 
Highways,  76,  147,  148. 

Obstruction  of,  see  Highways,  79-86. 

Construction  of,  by  private  parties,  see 
Highways,  127. 

Liability  for  injurv  by  ice  or  snow  on,  see 
Highways,  244-254,  300-305,  312,  313. 

Duty  of  life  tenant  to  pay  expense  of  pav- 
'ing,  see  Life  Tenants,  32. 
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Right  of  municipality  to  lease  space  on 
sidewalks  in  front  of  business  houses, 
see  Municipal  Corporations,  90. 

Proximate  cause  of  injury  on,  see  Proxi- 
mate Cause,  IV.  b. 

Construction  and  repair  of,  generally,  see 
Public  Improvements. 

Question  for  jury  as  to  negligence  concern- 
ing, see  Trial,  410,  411. 


SIDINGS. 

Duty  of  railroad  company   to  furnish,  see 

Carriers,  1001. 
Requiring   railroad    company    to   construct, 

see    Constitutional    Law,    443,    444; 

Judgment,  86. 
Agreement    by    railroad    to    construct    and 

maintain,    see    Contracts,    369,    510; 

Covenants  and  Conditions,   131. 
Operation    of    spur    track    by    corporation 

chartered  to  operate  quarry,  see  Cor- 
porations, 51. 
Covenant  by  railroad  to  leave  cars  at  private 

siding,  see  Covenants  and  Conditiqns, 

129. 
Measure  of  damages  for  railroad's  refusal 

to  furnish,  see  Damages,  307. 
Right  to   compensation   for   destruction   of. 

see  Eminent  Domain,  263. 
Sufficiency  of  evidence  to  show  demand  for 

siding  facilities,  see  Evidence,  2309. 


SIGHT. 

Destruction  of,  as  accident,  see  Insurance, 
716,  738. 


SIGNAL. 

To  driver  of  antoniobile,  see  Automobiles, 

48,  49,  51,  69. 
Injurv   to   passenger   as   result  of   starting 

signals  given   by  other   passenger,   see 

Carriers,  233,  234. 
Of  approach  of  train  to  passenger  station, 

see  Carriers,  600-604. 
Evidence  of  railroad  company's  failure  to 

give,  see  Evidence,  2162-2163. 
Railroad   company's  duty   to   give,   to   em- 
ployee, see  Master  and  Servant,  671- 

675. 
Negligence  of  fellow  servant   in   charge  of, 

see  Master  and  Servant,  767,  768. 
Effect   of   failure   to  give   fog   signals,    see 

Negligence,  259. 
At    railroad    crossing,    see    Pleading,    323, 

324;  Railroads,  II,  d,  3,  b. 
Duty  to  give,  to  persons  on  railroad  track, 

see  Railroads,  100,  104,  106,  108,  110- 

114. 
Duty  of  street  railway  company  as  to,  see 

Street  Railways,  05,  68,  93. 
Question  for  jury  as  to  giving  of,  see  Trial, 

133-136. 
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SIGNALMEN. 


As  fellow  servants,  see  Mastee  and  Seev- 
ANT,  812-815. 


SIGNATURE. 


To  bill  of  exceptions,  see  Appeal  and  Eb- 

ROR,  IV.  o,  3. 
To  fidelity  bond,  see  Bonds,  36. 
Of  principal  to  bond,  see  Bonds,  51. 
To  note,  effect  of  absence  of,  on  validity  of 

mortgage  securing,  see  Chattel  Mobt- 

GAGE,    1. 

To  chattel  mortgage,  see  Chattel  Mort- 
gage, 41. 

To  transfer  of  stock  certificate,  forgery  of, 
see  Contracts,  20. 

To  writing  required  bv  statute  of  frauds,  see 
Contracts,  288-295,  302,  303,  321. 

To  deed,  see  Deeds,  5,  6;  Fraud  and  De- 
ceit, 10. 

Of  wife  to  contract  by  husband  conferring 
agency  for  sale  of  homestead,  see  Home- 
stead. 49. 

Of  presidini;-  officer  of  each  house  to  statute, 
see  Statutes,  5. 

Of  testator,  see  Wills,  23-31. 

Of  attesting  witness,  see  Wills,  32-34. 

Effect  of  signing  name  to  contract  to  make 
one  a  party  thereto,  see  Contbacts, 
2. 

Presumption  as  to  knowledge  of,  see  Banks, 
121,  122. 

Comparison  of  signatures,  see  Evidence, 
IV.  p. 

Expert  evidence  as  to  genuineness  of,  see 
Evidence,  VII.  m. 

Necessity  of  authenticating  typewritten  sig- 
nature to  letter  to  render  it  admissible 
in  evidence,  see  Evidence,  738. 

Effect  of  acceptance  of  unsigned  letter  con- 
taining proposed  contract,  see  Evi- 
dence-, 907. 

Evidenxie  as  to  signature  on  benefit  certifi- 
cate, see  Evidence,  2328. 

Publication  of,  in  connection  with  patent 
medicine  testimonial,  see  Libel  and 
Slandeb,  18;   Trial,  335. 


SIGNS. 

Limiting  height  of  advertising  signs,  see 
Constitutional  Law,  659. 

Liability  for  injury  by  fall  of,  see  High- 
ways, 208,  209,  380. 

Right  of  lessee  to  remove  a  "for  rent"  sign, 
see  Landlobd  and  Tenant,  97. 

Use  of  walls  of  leased  building  for,  see 
Landlord  and  Tenant,  100,  101. 

Revocation  of  license  to  display  on  wall, 
see  License,  6,  13,  14. 


SILENCE. 

Estoppel  by,  see  Estoppel.  III.  g. 
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Presumption  from,  see  Evidence,  II.  e,  9. 
Effect  of,  at  time  of  confession  by  accom- 
plice, see  Evidence,  1224. 


SIMULTANEOUS  MORTGAGES. 

Effect  of  foreclosure  of  one  upon  the  other, 
see  ^Mortgage,  105. 


SISTER. 

Implied   contract   to   pay   for   services   ren- 
dered by,  see  Contracts,  33,  34. 
Insurable  interest  of,  see  Insurance,  77. 


SITUS. 

Of  debt,  see  Garnishment,  I.  d;  Receivers, 

23. 
For    purpose   of    taxation,    see    Taxes,    II; 

336-349. 


SKATING   RINK. 


Exclusion  of  negroes  from,  see  Civil  Rights, 
2. 

Power  of  municipality  to  declare  a  nui- 
sance, see  Municipal  Corporations, 
174. 

Municipal  regulations  as  to,  see  Municipal 

COBPOEATIONS,   218. 


SKIDDING. 


Of  vehicle  as  evidence  of  carrier's  negligence, 
see  Evidence,  343. 

Tendency  to,  as  rendering  automobile  a  nui- 
sance, see  Nuisances,  14. 


SKIDS. 

Across  sidewalk  as  nuisance,  see  Highways, 
84,  85. 


SKILL. 

Presumption  and  burden  of  proof  as  to,  see 

Evidence,  II.  h. 
Sufficiency  of  proof  of,  see  Evidence,  XII. 

d. 


SKULL. 

Admissibility  in  evidence  on  trial  for  man- 
slaughter, see  Evidence,  882. 
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SLACK  PILE. 

Mandatory  injunction  to  compel  removal  of, 
see  Injunction,  30;  Nuisances,  137. 


♦  •» 


SLANDER. 

See  LOBBL  akd  Slandeb. 

# « » 


SLAUGHTER  HOUSE. 

Bevocation  of  license  to  conduct,  see  Li- 
cense, 32. 

As  nuisance,  see  Nuisance,  201,  202. 

Penalty  for  maintaining;  effect  of  subse- 
quent ordinance  licensing  business,  see 
Penalties,  1. 


SLEEPING  CAR  COMPANIES. 

Liability  for  loss  of  property  of  passenger, 
see  Cabkiebs,  II.  o,  4;  Damages,  301; 
Evidence,  360;  Pleading,  367. 

Breach  of  contract  to  furnish  passenger 
with  accommodations,  see  Cabbiebs,  24. 

Rule  of,  see  Cabbiebs,  46. 

Right  to  reject  passenger  with  contagious 
disease,  see  Cabbiebs,  46,  474. 

Rates  for  accommodations  on,  see  Cabbiebs, 
47a,  624,  644. 

When  person  becomes  passenger  on  Pullman 
car,  see  Cabbiebs,  65. 

Liability  of  railroad  hauling  sleeping  cars 
not  provided  with  separate  compart- 
ments for  colored  persons,  see  Cabbiebs, 
15,  16. 

Person  waiting  in  sleeping  car  for  train  as 
passenger,  see  Cabbiebs,  117. 

Liability  for  failing  to  prevent  removal  of 
negro  under  provisions  of  separate 
coach  law,  see  Cabbiebs,  162. 

Negligence  of  employee  of,  see  Cabbiebs, 
240,  241. 

Negligence  in  leaving  vestibule  door  open, 
see  Cabbiebs,  289;  Trial,  379. 

Liability  for  ejection  of  passenger,  see  Cab- 
biebs, 400. 

Duty  to  notify  passenger  of  arrival  at  desti- 
nation, see  Cabbiebs,  453,  454;  Dam- 
ages, 73. 

Release  of  railroad  company  from  liability 
for  injury  to  employees  of,  see  Cab- 
biebs, 664-669;  CoNTBACTS,  89;  Re- 
lease, 10. 

Liability  of  terminal  carrier  for  cutting  out 
through  sleeping  car,  see  Cabbiebs, 
738;  Pleading,  267. 

Statute  giving  occupant  of  lower  berth  in 
sleeping  car  control  of  unoccupied  upper 
berth,  see  Constitutional  Law,  448, 
670,  684. 

Duty  to  restore  passage  money  on  rescind- 
ing contract,  see  Contracts,  735. 

Damages  for  breach  of  contract  by,  see 
Damages,  253,  264,  277. 
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Damages  for  discliarge  of  passenger  at 
wrong  place,  see  Damages,  277. 

Damages  for  failure  to  furnish  passenger 
with  sleeping  car  accommodations,  see 
Damages,  74. 

Damages  for  failure  to  furnish  drawing 
room  to  passenger,  see  Damages,  725. 

Judgment  in  favor  of  sleeping  car  company 
as  bar  to  action  against  railroad  com- 
pany, see  Judgment,  211. 

Porter  of,  as  servant  of  railroad  company, 
see  Masteb  and  Servant,  18. 


SLIPPERINESS. 


Of  deck  of  steamsliip,  injury  to  passenger 
by,  see  Cabbiebs,  281. 


SLOT  MACHINES. 

As  property  within  protection  of  Constitu- 
tion, see  Constitutional  Law,  370. 

Validity  of  sale  of  machines  kept  for  pur- 
pose of  gambling,  see  Contracts,  586. 

As  gaming  device,  see  Gaming,  6-9. 

Recovery  for  injury  to,  see  Gaming,  20. 

Replevin  to  recover,  see  Replevin,  20. 


SLOUGH. 

Right  of  owner  of  land  on  slough  connected 
with  neighboring  river  to  take  water 
from  river  for  irrigation,  see  Watebs, 
295-297. 


^*» 


SLOW  MOVING  VEHICLES 

Regulation  of,  see  Highwats,  34-36. 
■♦♦♦ 

SLUT. 

Actionability  of  charge  of  being,  see  Libel 
AND  Slandeb,  37. 


SMALLPOX. 


Destruction  of  building  infected  with,  see 
Coubts,  157 ;  Municipal  Cobpoeations, 
153,  164;  Nuisance,  169. 

Injury  to  reputation  of  property  by  use  as 
a  smallpox  hospital,  see  Damages,  464. 

Validity  of  regulations  of  health  commis- 
sioner to  guard  against,  see  Health, 
III.  b. 

Assumption  of  risk  "of,  by  servant,  see  Mas- 
teb AND  Sebvant,  501. 

Liability  of  municipality  for  spreading  ol, 
see  Municipal  Cobpobations,  354. 


SMELL— SOCIAL  CLUB. 
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Liability  of  city  for  exposing  employee  to 

contagion,     see     Municipal     Cobpora- 

TioNS,  375. 
Vaccination  of  school  children,  see  Schools, 

14,  16-18. 
Infecting     building     with,     as    waste,     see 

Waste,  1. 


SMELL. 

As  nuisance,  see  Nuisance,  18,  20,  21,  31, 
150,  177. 


SMELTERS. 


Limiting  hours  of  labor  in  smelting  works, 
see  Constitutional  Law,  304. 


SMOKE.  ,  > 

Eight  to  recover  for,  in  condemnation  pro- 
ceedings, see  Eminent  Domain,  265- 
268. 

Judicial  notice  of  harmful  effects  of,  see 
Evidence,  45. 

Smoke  ordinance,  see  Constitutional  Law, 
176,  650;  Municipal  Cobpobations,  17, 
/         168-173,  209,  222. 

Fright  of  horse  by,  see  Negligence,  20. 

As  nuisance,  see  Damages,  502;  Municipal 
Cobpobations,  168-173;  Nuisances,  18, 
26,  30-32,  35-37,  97,  112,  123,  150-153, 
187,  195;  Tbial,  195,  644. 

Liability  of  public  official  for  causing,  see 
Officebs,  106-108. 

Liability  for  escape  of,  through  cracked 
flue  in  party  wall,  see  Pabty  Wall,  6. 


SMOKE    STACK. 


Setting   of   fire   by   spark   from,   see   Fiees, 
13,  14. 


SMOKING. 


Prohibiting  smoking  in  streets  and  parks 
of  municipality,  see  Municipal  Cob- 
pobatioxs,  211,  212. 


SMUGGLING. 


Sufficiency   of   indictment   for,   see   Appeal 
AND  Ebbob,  768. 

1.  One  bringing  dutiable  goods  into  the 
United  States  is  guilty  of  smuggling  if  he 
passes  the  customs  office  located  at  the 
wharf,  and  ignores  hails  from  the  customs 
officer,  although  he  has  not  yet  left  the 
inclosure  adjacent  to  the  wharf,  and  claims 
Digest  1-52  L.R.A.(N.S.) 


that  he  intended  to  enter  the  goods  at  the 
main  customs  office  in  another  part  of  the 
town.  Rogers  v.  United  States,  31:  264, 
180  Fed.  54,  103  C.  C.  A.  408.    (Annotated) 


♦  >  » 


SNATCH  BLOCK. 

Injury  to  children  by,  see  Negligence,  128. 

♦•» 

SNO'W. 

On  street  car  steps,  see  Cabbiebs,  301. 

On  street  or  sidewalk,  see  Constitutional 
Law,  377:  Evidence,  322;  Highways, 
244-254,  300-305,  312,  313;  Public 
Impbovements,  4. 

Requiring  abutting  owners  to  keep  sidewalks 
clear  of,  as  taking  of  property  without 
compensation,  see  Eminent  Domain, 
223. 

Liability  for  injury  by  fall  of,  from  build- 
ing, see  Highways,  314.     . 

Permitting  snow  to  slide  from  roof  onto 
neighboring  property,  see  Cobpobations, 
119;  Damages,  6;  Evidence,  27,  1681; 
Negligence,  32;  Nuisances,  121. 

Duty  to  keep  cattle  guards  clear  of,  see 
Railboads,  188. 


SNOW  FENCE. 


Trespass  by  railroad  company  in  placing 
upon  abutting  property,  see  Masteb 
AND  Sebvant,  886,  966,  967. 


SNOW   STORM. 


As  act  of  God,  see  Cabbiebs,  209. 


SOAP. 

Liability  for  injury  to  purchaser  by  needle 
in,  see  Negligence,  54,  55. 


SOAP    STONE    LUBRICANT. 

Lien  for,  see  Mechanics'  Liens,  35. 


♦  ♦♦■ 


SOBRIETY. 


See  Dbunkenness. 


SOCIAL  CLUB. 


See  Clubs. 
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SOCIAL    POSITION. 

Right  to  consider,  in  estimating  damages 
for  breach  of  promise,  see  Damages, 
320. 

Actionability  of  charges  affecting,  see  Libel 
AND  Slandes,  II.  c. 


■♦>» 

SODA  WATER  FOUNTAIN. 

Contract  to  assemble  and  install  as  a  sale 
within  statute  of  frauds,  see  Contracts, 
203. 


SODOMY. 

Evidence  in  prosecution  for,  see  Evidence, 
1910. 

Indictment  for,  see  Indictment,  Informa- 
tion AND  Complaint,  99. 

Question  for  jury  as  to  whether  person  was 
accomplice  in  commission  of  crime,  see 
Trial,  267. 

1.  Penetration  per  os  is  not  indictable 
under  a  statute  providing  for  the  punish- 
ment of  one  committing  "the  infamous  crime 
against  nature,"  Kinnan  v.  State,  27:  478, 
126  N.  W.  594,  86  N^b.  234.        (Annotated) 

2.  Under  a  statute  defining  sodomy  as 
the  commission  of  the  detestable  crime 
against  nature,  with  man  or  beast,  in  the 
terms  of  the  common  law,  conviction  may  be 
had  for  copulation  per  os.  Glover  v.  State, 
45:  473,  101  N.  E.  629,  179  Ind.  459. 

(Annotated) 

3.  One  receiving  the  sexual  organ  of  a 
male  into  his  mouth  is  within  a  statute 
providing  for  punishment  of  one  committing 
the  crime  against  nature.  State  v.  Start, 
46:  266,  132  Pac.  512,  65  Or.  178. 


SOFT    COAL. 


Nuisance  resulting  from  use  of,  see  Nui- 
sances, 197. 


SOFT  DRINKS. 


Constitutionality  of  regulation  as  to  sale 
of,  see  Constitxitional  Law,  278,  512. 

Prohibiting  sale  of,  see  Constitlttional 
Law,  741-743;  Municipal  Corpora- 
tions, 189. 

Requiring  license  for  sale  of,  see  License, 
22. 

Mandamus  to  compel  issue  of  license  for 
sale  of,  see  Mandamus,  97. 


SOLAR  TIME. 


See  Time,  1,  2. 
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SOLDIERS. 

Pensions  to,  see  Appropriations,  6;  Public 
Moneys,  12;  Statutes,  156;  Taxes, 
40. 

Free  transportation  to,  see  Carriers,  1064. 

Letter  written  by,  as  soldier's  will,  see 
Wills,  120,  121. 


SOLDIERS'  HOME. 

Jurisdiction  to  grant  administration  on 
estate  of  soldier  dying  in,  see  Courts, 
244. 

Action  by  administrator  of  estate  of  one 
dying  in,  to  recover  assets  from,  see 
Executors  and  Administrators,  88. 

Garnishment  of,  see  Garnishment,  3. 


SOLE  OWNERSHIP. 

Of  insured  property,  see  Insurance,  III.  e, 
1,  b. 


SOLE    STOCKHOLDER. 

See  Corporations,  249.  \ 


SOLICITATION. 


Of  business,  see  Soliciting  Business. 
To  commit  crime,  see  Criminal  Law,  I.  d. 
By  Indian  for  sale  of  liquor  to  himself,  see 
Intoxicating  Liquors,  114. 


SOLICITING   BTTSINESS. 

Disbarment  of  attorney  for,  see  Attorneys, 
12. 

Grant  of  exclusive  privilege  as  to,  see  Car- 
riers, 1007-1013. 

By  attorney,  validity  of  statute  as  to,  see 
Constitutional  Law,  433. 

From  passenger  at  railroad  station,  see 
Constitutional  Law,  785. 

Forbidding  physicians  to  solicit  patients  by 
paid  agents,  see  Constitutional  Law, 

-       711. 

Ordinance  forbidding  solicitation  of  busi- 
ness at  depot,  see  Municipal  Corpora- 
tions, 181-186. 


SOLICITORS. 


Interstate  business  by,  see  Comiterce,  TV.  c 
In  general,  see  Attorneys,  37-42. 


SOMNAMBULISM— SPECIAL  LEGISLATION. 
SOMNAMBULISM. 
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Effect  of,  on  liability  for  murder,  see  Cbui- 
INAL  Law,  31. 


I  For  delay  in  delivery  of  telegram,  see  Tele- 
graphs, 69. 
Sufficiency  of  evidence  of,  to  go  to  jury,  see 
Trial,  105. 


SON-IN-IiAW. 


Gift  to,  by  father-in-law  as  advancement  to 
latter's  daughter,  see  Advancement,  3. 


SOOT. 

Injunction  against,  see  Nxhsance,  153,  195. 

♦-•-♦ 

SORORITY. 

Exemption  of  sorority  house  from  taxation, 
see  Taxes,  105. 


SPARK   ARRESTER. 

On  smoke  stack,  see  Fires,  14. 

On  threshing  engine,  see  Fires,  15,  16. 

Reasonableness  of  ordinance  as  to,  see  Mu- 
nicipal Corporations,  209. 

On  railroad  locomotives,  see  Eailroads,  121, 
122. 


SPARKS. 

Fall  of,  from  elevated  railroads,  see  Ele- 
vated Railroads;   Evidence,  405. 


SPECIAL  ASSESSMENTS. 

See  Public  Improvements,  III. 


SPECIAL  ATTORNEY. 

Liability    on    injunction   bond    for    compen- 
sation of,  see  Injunction,  434. 


SPECIAL  BENEFITS. 

Deduction  for,  in  condemnation  proceedings, 
see  Constitutional  Law,  225;  Dam- 
ages, III.  1,  6,  b. 


SPECIAL  DAMAGES. 


Necessity  of  proving,  in  libel  case,  see  Libel 

AND  Slander,  88,  160-162. 
Necessity  of  pleading,  see  Pleading,  II.  f. 
Digest  1-52  L.R.A.(N.S.) 


SPECIAL   DEMURRER. 

Affirmance  or  reversal  of  ruling  as  to,  on 
appeal,  see  Appeal  and  Error,  1686. 

In  general,  see  Pleading,  410,  560,  579,  580, 
601,  611,  631. 


SPECIAL  DEPOSIT. 

Application  of,  see  Banks,  71. 

See  also  Banks,  63,  64,  204,  218,  244,  246. 


SPECIAL  EXECUTION. 

Enforcement  by,  of  judgment  against  bank- 
rupt, see  Judgment,  319. 


SPECIAL    FINDING. 

Discretion  of  trial  court  as  to  giving  or  re- 
fusing, see  Appeal  and  Error.  645. 

See  also  Trial,  1111,  1120,  1131,  1162, 
1165. 


SPECIAL  INJURY. 

As  foundation  for  private  action  to  abate 
nuisance,  see  Nuisances,  II.  a. 


SPECIAL  INTERROGATORIES. 

See   Appeal  and   Error,  296,   1515,   1616; 
Trial,  II.  e. 


SPECIAL  JUDGE. 


Jurisdiction  to  sign  bill  of  exceptions,  see 

Appeal  and  Error,  252. 
See  also  Judges,  26. 


SPECIAL  JURY. 


In  eminent  domain  case,  see  Eminent  Do- 
main, 164. 


SPECIAL  LEGISLATION. 

See  Statutes,  I.  g. 
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SPECIAL    PARTNERSHIP. 

gfee  Pabtnebship,  VIII. 


SPECIAL  POLICE. 

Liability  of  carrier  for  acts  of,  see  CaBt 
BiEBS,  137,  138,  156,  157,  158. 

Liability  for  arrest  by,  see  False  Impbison- 
MENT,  23-25. 

Liability  for  assault  by,  see  Masteb  and 
SekVant,  37-41. 


SPECIAL    PRIVILEGE. 

Right  of  carrier  to  withdraw,  see  Cabbiebs, 
757. 

Grant  of,  by  carrier  to  hacks,  etc.,  see  Cab- 
biebs, 1007-1013. 

Discrimination  by  carrier  as  to,  see  Cab- 
biebs, 1057. 


SPECIAL  RATES. 


Punishment  of  insurance  agent  giving  spe- 
cial rates,  see  Cbimixal  Law,  245. 


SPECIAL  TAXATION. 

Assessment    for    public    improvement,    see 

Public  Impbovemexts,  III. 
See  also  Taxes,  43. 


SPECIAL  TRAINS. 

Duty  of  carrier  to  furnish,   see  Cabbiebs, 
41-43. 


SPECIAL    VERDICT. 

Presumption  as  to,  see  Appeal  and  Ebbob, 

455. 
Reversible    error    in    submitting    proposed 

form  of,  see  Appeal  and  Ebbob,  1532. 
In    general,    see    Tbial,    1120,    1131-1144, 

1154,  1155,  1162-1165. 


SPECIFIC  LEGACIES. 

See  Wills,  407-410,  415-417. 


SPECIE. 

Transportation  of,  by  express  companies,  see 
Cabbiebs,  777. 


♦  «» 


SPECIFICATION. 

Sufficiency  of  specification  for  public  build- 
ing, see  Contbacts,  7J>5,  796. 
Digest  1-52  L.R.A.(N.S.) 


SPECIFIC  PERFORMANCE. 

I.  Right  to  remedy,   1—123. 

a.  In  general,   1—36. 

b.  Oral   contracts,    37—57. 

c.  Subject-matter  of  contracts  in 

general,    58—79. 

d.  Contracts  relating  to  personal 

property,  80—81. 

e.  Contracts    for    real    property, 

82-123. 

1.  In  general,  82—119. 

2.  Doubtful  titles,    120-123. 

II.  Decree,  124—128. 

Prematurity  of  suit  for,  see  Action  ob  Suit, 

12;     EXECUTOBS    AND    AdMINISTBATOBS, 

94. 
Question    whether    suit   is   one   for    spec i fie 

performance,  see  Action  ob  Suit,  58. 
Presumptions  on  appeal  in  action  for,  see 

Appeal  and  Ebbob,  195. 
Ruling  upon  complaint  in  action  to  enforce 

contract  to  devise  property,  as  law  of 

case  on  cross  complaint  to  quiet  title  to 

property,  see  Appeal  and  Ebror,  1662. 
Liability  for  costs  in  suit  for,   see  Costs 

AND  Fees,  2. 
Jurisdiction  of  district  court  to  decree  per- 
formance of  contract,  see  Coubts,  203. 
Right  of  one  seeking,  to  discovery,  see  Dis- 
covery AND  Inspection,  6. 
Retention  of  jurisdiction,  see  Equity,  121- 

125. 
Mandatorv  injunction,  see  Injunction,  27- 

44. 
Grant  of  injunction  as  ancillary  to  specific 

performance,  see  Injunction,  52. 
Injunction  against  breach  of  condition  after 

loss  of  right  to  specific  performance,  see 

Injunction,  85. 
Temporary  injunction  in  action  to  enforce, 

see  Injunction,  408. 
Limitation  of  time  for,  see  Limitation  on 

Actions,  46,  47,  55. 
By  mandamits,  see  Mandamus,  15,  88,  92. 
Sufficiency    of    allegations    in   bill    for,    see 

Pleading,   195. 
Demurrer  to   bill   for,   see   Pieading,    56i 

654. 
Sufficiency  of  service  in  suit  for,  see  Wbit 

AND  Process,  56,  57. 

I.  Bight  to  remedy, 
a.  In  general. 


also  same  heading   in  Digest   L.R.A. 

1-10.) 


Of  unauthorized  act  ratified  by  corporation, 
see  Cobporations,  108. 

Laches  as  defense,  see  Ltmitation  of  Ac- 
tions, 46,  47,  55. 
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1.  Specific  performance  of  a  contract  is 
not  defeated  by  a  provision  for  a  penalty  in 
case  of  its  breach.  Buckliout  v.  Witwer, 
23:  506,  122  N.  W.  184,  157  Mich.  406. 

2.  To  entitle  one  to  specific  perform- 
ance of  a  contract,  he  must  show  that  a  re- 
covery of  damages  for  its  breach  will  not  be 
an  adequate  remedy.  Herzog  v.  Atchison, 
T.  &  S.  F.  R.  Co.  17:  428,  95  Pac.  898,  153 
Cal.  496. 

.3.  Failure  to  question  the  right  to 
specific  performance  of  a  contract  if  made, 
the  making  of  which  is  denied,  will  not  pre- 
vent the  court's  refusing  to  grant  it  if  the 
plaintift'  does  not  show  himself  to  be  entitled 
to  it.  Newman  v.  French,  18:  218,  116  N. 
W.  468,  138  Iowa,  482. 

4.  The  mere  denial  of  a  contract  by 
one  against  whom  it  is  sought  to  be  en- 
forced will  not  prevent  its  specific  enforce- 
ment if  the  court  is  satisfied  of  the  truth 
of  the  allegations  of  the  complaint.  Sprague 
V,  Jessup,  4:  410,  83  Pac.  145,  48  Or.  211. 

5.  Specific  performance  will  not  be  de- 
creed of  a  conti-act  to  give  security  for  a 
debt,  even  by  mortgage  on  real  estate,  where 
insolvency  of  the  debtor,  or  other  ground 
for  equitable  relief,  is  not  alleged,  since 
breach  of  the  contract  will  give  an  immedi- 
ate right  of  action  and  the  measure  of  dam- 
ages will  be  the  amount  of  the  debt,  so  that 
the  remedy  at  law  is  complete.  Brown  v. 
E.  Van  Winkle  Gin  &  Mach.  Works,  6:  585, 
39  So.  243,  141  Ala.  580. 

6.  Equitable  jurisdiction  to  enforce  spe- 
cific performance  of  a  contract  not  to  en- 
gage in  a  certain  business  is  not  ousted  by 
the  fact  that  the  contract  fixes  a  sum  as 
liquidated  damages  in  case  of  breach.  Har- 
ris V.  Theus,  10:  204,  43  So.  131,  149  Ala. 
133.  (Annotated) 

7.  One  undertaking  to  provide  a  home 
for  another  during  life  in  consideration  of 
his  promise  to  convey  certain  property  to 
her  at  his  death  cannot  have  a  specific  per- 
formance of  the  promise  to  convey  prior  to 
the  death  of  the  promisor,  since  she  has  not 
performed  the  consideration.  Newman  v. 
French,  18:  218,  116  N.  W.  468,  138  Iowa, 
482.  ( Annotated ) 

8.  Specific  performance  of  a  contract 
to  sell  a  lot  in  a  tract  of  high-class  resi- 
dence property  will  not,  in  the  absence  of 
fraud,  be  refused  on  the  ground  of  mistake, 
merely  because,  unknown  to  the  vendor,  the 
purchaser  was  a  negro,  and  his  ownership 
of  the  lot  will  depreciate  the  value  of  the 
tract  as  residence  property  and  result  in 
material  loss  to  the  vendor.  Cole  v.  Hun- 
ter Tract  Improv.  Co.  32:  125,  112  Pac.  368, 
61  Wash.  365.  (Annotated) 
Mutuality  of  obligation  or  remedy. 

9.  One  who  has  contracted  for  sewer 
service  from  a  corporation  maintaining  a 
public  sewer,  withont  binding  himself  to 
utilize  the  service  for  any  specified  time, 
cannot  enforce  specific  performance  against 
the  company  for  the  term  of  its  statutory 
existence,  for  lack  of  mutuality.  Solomon 
v.  Wilmington  Sewerage  Co.  6:  391,  55  S.  1 
E.  300,  141  N.  C.  439. 

Digest  1-52   L.R.A.(N.S.) 


10.  Specific  performance  by  the  lessor 
of  an. oil  and  gas  lease  which  is  terminable 
at  the  option  of  the  lessee  cannot  be  en- 
forced by  the  latter,  where  he  has  neither 
performed  the  contract  on  his  part,  nor 
placed  himself  in  a  position  where  he  might 
be  com))elled  to  perform  it.  Kolachny  v. 
Galbreath,  38:  451,  110  Pac.  902,  26  Okla. 
772.  (Annotated) 

11.  Specific  performance  of  an  oral 
agreement  to  lease  mining  lots  for  a  long 
term  of  years,  whereby  the  lessee  agreed 
to  work  and  mine  the  lots  continuously,  in 
good  faith,  and  in  miner-like  manner,  will 
be  decreed  after  refusal  of  the  lessor  to 
execute  a  lease  for  the  agreed  period,  as 
against  a  claim  of  the  lessor  of  want  of 
mutuality  in  the  obligation  and  remedy  of 
the  parties,  where  the  lessee  was  put  in 
possession,  and  for  thr.ee  years  carried  out 
in  good  faith  the  terms  of  the  contract, 
and  in  the  meantime  had  spent  large  sums 
of  money  in  improvements  and  developing 
work,  whereby  the  property  became  very 
valuable,  since  to  make  specific  perform- 
ance available,  it  is  sufficient  that  reciproc- 
ity exists  at  the  time  such  remedy  is  in- 
voked. Zellekcn  v.  Lynch,  46:  659,  104  Pac. 
563,  80  Kan.  746. 

12.  Lack  of  mutuality  cannot  be  set  up 
as  a  defense  in  a  suit  for  the  specific  per- 
formance of  a  contract  to  convey  land, 
where  the  plaintiff  has  alleged  full  per- 
formance on  his  part.  Peckham  v.  Lane, 
25:  967,  106  Pac.  464,  81  Kan.  489. 

13.  Equity  will  not  specifically  enforce  a 
contract  to  sell  real  estate  which  is  suffi- 
cient to  satisfy  the  statute  of  frauds  so  far 
as  the  vendor  is  concerned,  but  which  the 
purchaser  does  not  promise  to  perform  un- 
til after  the  vendor  has  withdrawn  his 
offer.  Levin  v.  Dietz,  20:  251,  87  N.  E.  454, 
194  N.  Y.  376. 

14.  Where  an  option  has  been  given 
upon  land,  which  has  not  been  converted 
into  a  binding  contract  by  acceptance  in  ac- 
cordance with  its  provisions,  specific  per- 
formance thereof  cannot  be  enforced. 
Pollock  v.  Brookover,  6:  403,  53  S.  E.  795, 
60  W.  Va.  76.  (Annotated) 

15.  An  option  given  for  the  sale  of  land, 
supported  by  a  valuable  consideration,  is 
not  a  sale  of  real  estate,  nor  an  agreement 
to  sell,  but  is  an  executed  contract,  giving 
the  optionee  the  exclusive  privilege  of  pur- 
chasing within  the  time  limited,  and  which 
cannot  be  withdrawn  during  the  time  stipu- 
lated for;  and,  upon  acceptance  within  that 
time,  it  becomes  an  executory  contract  for 
the  sale  of  land,  which  may  be  specifically 
enforced  in  a  proper  case.  Pollock  v.  Brook- 
over,  6:  403,  53  S.  E.  795,  60  W.  Va.  75. 

(Annotated) 

16.  That  the  purchaser  does  not  sign 
the  memorandum  of  agreement  for  the  sale 
of  real  estate  does  not  prevent  specific  per- 
formance in  his  favor.  Western  Timber 
Co.  V.  Kalama  River  Lumber  Co.  6:  397,  85 
Pac.  338,  42  Wash.  620.  (Annotated) 

17.  That  a  contract  for  sale  of  real 
estate  is  signed  by  the  vendor  only  will  not 
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defeat  its  specific  performance  against  him 
because  of  lack  of  mutuality.  Ullsperger  v. 
Meyer.  2:  221,  75  N.  E.  482,  217  111.  262. 

18.  Failure  of  a  trustee  holding  the 
naked  legal  title  to  real  estate,  to  sign  a 
contract  for  its  conveyance,  does  not  render 
the  contract  unenforceable  for  lack  of  mu- 
tuality, if  it  is  signed  by  the  owner  of  the 
beneficial  interest.  Kuhn  v.  Eppstein, 
2:  884,  76  N.  E.  146,  219  HI.  154. 

(Annotated) 
Certainty    and    definiteness. 

19.  A  contract  to  produce  a  first-class 
book  from  manuscript  to  be  furnished  by  an 
author  is  too  indefinite  to  be  specifically  en- 
forced. Cleveland  v.  Martin,  3:  629,  75  N. 
E.  772,  218  111.  73. 

20.  To  warrant  the  specific  performance 
of  a  contract  it  must  be  clearly  and  un- 
equivocally proved  as  stated,  so  that  its 
terms  as  to  subject-matter,  consideration, 
and  other  essentials  will  appear  explicit 
and  unambiguous.  Pressed  Steel  Car  Co. 
V.  Hansen,  2:  1172,  137  Fed.  403,  71  C.  0.  A. 
207. 

21.  A  chancellor's  discretion  to  refuse 
specific  performance  of  a  contract  extends 
only  to  the  denial  of  relief  when  the  facts 
are  doubtful,  or  the  contract  or  some  of  its 
terms  are  so  uncertain  that  injustice  might 
arise.  Ullsperger  v.  Meyer,  2:  221,  75  N.  E. 
482,  217  111.  262. 

22.  A  contract  by  a  corporation  main- 
taining a  public  sewer  to  furnish  service  to 
persons  paying  a  certain  amount  for  the 
right  of  connection  and  a  certain  rental  per 
year  afterwards,  without  fixing  its  dura- 
tion, is  not  capable  of  specific  performance 
against  the  company  because  of  uncer- 
tainty. Solomon  v.  Wilmington  Sewerage 
Co.  6:  391,  55  S.  E.  300,  141  N.  C.  439. 

23.  A  description  of  land  to  be  con- 
veyed, which  is  sufficiently  certain  to  enable 
the  vertidee  to  find  and  examine  it  to  his  sat- 
isfaction, is  sufficient  to  justify  specific  per- 
formance of  the  contract.  Koch  v.  Streuter, 
2:  210,  75  N.  E.  1049,  218  111.  546. 

24.  A  description  of  land  to  be  conveyed 
as  a  certain  farm  known  by  a  certain  name, 
containing  a  certain  number  of  acres  located 
a  certain  distance  in  a  given  direction  from 
a  certain  town,  and  referred  to  as  the  prop- 
erty of  the  vendor,  is  suflficientlv  definite 
to  warrant  specific  performance  of  the  con- 
tract. Koch  V.  Streuter,  2:  210,  75  N.  E. 
1049,  218  111.  646. 

Illegal   or  unfair   contracts. 
See  also  infra,  66;  Injunction,  62. 

25.  A  covenant  by  an  interurban  elec- 
tric railway  company  to  stop  its  trains  at 
a  private  road  near  the  residence  of  the  cov- 
enantee, being  against  public  policy,  will 
not  be  enforced  by  a  court  of  equity.  Ford 
V.  Oregon  Electric  R.  Co.  36:  358,  117  Pac. 
809,  60  Or.  278. 

26.  Specific  performance  of  an  illegal 
agi'eement  whereby  the  purchasers,  at  a 
uniform  price,  of  lots  of  unequal  value  into 
which  a  tract  had  been  divided,  were  to 
choose  their  resppctive  lots  by  chance,  will 
not  be  decreed  against  the  seller  at  the  suit 
of  a  purchaser  who  drew  certain  lots. 
Digest  1-52  L.R.A.(N.S.) 


Glennville  Investment  Co.  v.  Grace,  29:758, 
68  S.  E.  301,  134  Ga.  572. 

27.  Specific  performance  of  an  illegal 
agreement  whereby  the  purchasers  of  lots 
to  be  sold  at  auction  are  to  draw  for  an 
additional  lot  which  is  to  be  transferred  to 
the  lucky  one  will  not  be  decreed  after  such 
sale  and  refusal  of  the  seller  to  comply 
therewith,  nor  will  a  conveyance  of  such 
prize  lot  to  the  purchaser  of  the  first  lot  be 
compelled  on  the  ground  that  the  seller, 
who  reserved  the  right  to  make  the  first 
bid,  failed  to  obtain  another  bid  on  the  sec- 
ond lot  offered  for  sale,  and  thereupon 
withdrew  it  and  stopped  the  sale.  Whitley 
v.  McConnell,  27:  287,  66  S.  E.  933,  133  Ga. 
738. 

28.  Specific  performance  of  a  contract 
entered  into  between  an  aged  and  illiterate 
woman  and  her  children,  whereby  the  estate 
of  her  deceased  husband  is  distributed  in. 
violation  of  the  terms  of  his  will,  will  not 
be  granted  where  it  appears  that  at  the 
time  she  signed  the  contract  she  did  not 
know  tier  legal  rights  and  was  overreached 
by  her  cliildren.  Loosing  v  Loosing,  25: 
920,  122  N.  W.  707,  85  Neb.  66. 

Persons  entitled  to  enforce  perform- 
ance. 

29.  Although  a  parol  agreement  for  the 
adoption  of  a  child  is  made  with  the  mother 
of  the  child,  an  equitable  suit  for  the  en- 
forcement of  the  agreement  is  maintain- 
able by  the  child  in  her  own  name,  against 
the  administrator  of  the  obligor.  Craw- 
ford V.  Wilson,  44:  773,  78  S.  E.  30,  139 
Ga.  654. 

30.  Under  a  statute  providing  that  cor- 
porations "shall  make  no  contract,  or  pur- 
chase or  hold  any  property  of  any  kind, 
except  such  as  is  necessary  in  k\:jitiinately 
carrying  into  eff"ect"  the  declared  purpose* 
of  tlie  corporation,  the  courts  will  not  aid 
the  corporation  to  compel  specific  perform- 
ance of  a  contract  for  the  purchase  of  land 
which  it  has  no  power  under  its  charter  to 
acquire  and  hold.  Kohlruss  v.  Zachry,  46: 
72,  77  S.  E.  812,  139  Ga.  625. 

31.  An  undisclosed  principal  who  hae 
carried  out  all  provisions  of  a  contract 
for  the  sale  of  real  estate  and  tendered  a 
properly  executed  deed  may  maintain  an 
action  for  specific  performance  of  the  con- 
tract. Davidson  v.  Hurty,  39:  324,  133  N. 
W.  862,  116  Minn.  280.  (Annotated) 

32.  Where  failure  to  convey  land  under 
an  executory  contract  of  sale  is  due  solely 
to  the  refusal  of  the  purchaser  to  pay  or 
tender  the  stipulated  purchase  i  rice  ac- 
cording to  the  terms  of  his  agreement,  he 
is  not  entitled  to  specific  performance  or  to 
damajres  for  brer.ch  of  contract.  Rossback 
V.  Micks,  42:  444,  132  N.  W.  526,  89  Neb. 
821, 

33.  One  cannot,  merely  as  successor  in 
title  to  a  real  estate  owner  who  contracted 
for  the  taking  and  use  of  photographs  of 
the  property,  enforce  provisions  of  the  con- 
tract. Luray  Caverns  Co.  v.  Kauffman, 
38:  1207,  72   S.   E.  709,   112  Va.   725. 
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34.  Equity  may  enforce  in  favor  of  suc- 
cessors in  title  of  the  grantor  a  provision 
in  a  deed  poll  of  a  railroad  right  of  way, 
that  the  company  are  to  "make  me  a  good 
and  sufficient  crossing,"  which  is  necessary 
to  connect  portions  of  the  grantor's  farm 
separated  by  the  right  of  way.  Childs  v. 
Boston  &  M.  R.  Co.  48:  378,  99  N.  E.  957, 
213  Mass.  91. 

Persons  against  vrbom  performance 
may  be  enforced. 

35.  Specific  performance  may  be  main- 
tained against  one  who  purcliased  land  with 
knowledge  of  an  unaccepted,  but  not  ex- 
pired, irrevocable  option  previously  given 
by  his  grantor  to  another,  and  which  sub- 
sequently is  accepted  by  the  optionee.  Hor- 
gan  V.  Russell,  43:  1150,  140  N.  W.  99,  24 
N.  D.  490.  (Annotated) 

36.  A  subsequent  purchaser  of  land  is 
the  proper  party  against  wliom  to  enforce 
an  oil  or  gas  lease,  or  contract  made  with 
the  prior  owner  of  the  fee.  Kolachny  v. 
Galbreath,  38:  451,  110  Pac.  902,  26  Okla. 
772. 

6.    Oral   contracts. 

(See  also   same  heading  in  Digest  L.R.A. 

1-10.) 

Effect  of  part  performance  to  take  contract 
out  of  statute  of  frauds,  see  Contracts, 
321. 

Sufficiency  of  performance  to  take  oral  con- 
tract out  of  statute  of  frauds,  see  Con- 
tracts, 330. 

Effect  of  failure  to  plead  statute  of  frauds, 
see  Pleading,  495. 

See  also  supra,  11;  Contbacts,  278; 
Trusts,  36. 

37.  A  parol  obligation  by  a  person  to 
adopt  the  child  of  another  as  his  own,  ac- 
companied by  a  virtual,  though  not  a  statu- 
tory, adoption,  and  acted  upon  by  all  par- 
ties concerned  for  many  years  and  during 
the  obligor's  life,  may  be  enforced  in  equity 
upon  the  death  of  the  obligor  by  decreeing 
the  child  entitled  as  a  child  to  the  prop- 
erty of  the  obligor,  undisposed  of  by  will. 
Crawford  v.  Wilson,  44:  773,  78  S.  E.  30, 
139   Ga.  654. 

38.  Specific  performance  of  a  contract 
for  the  exchange  of  identified  corporate 
stocks  will  be  decreed  where  legal  remedy 
would  not  be  adequate  because  the  stock 
sought  hsLS  no  certain  ascertainable  value, 
and  cannot  be  purchased  in  the  market, 
and  a  money  judgment  against  the  party 
would  be  worthless  because  of  his  insol- 
vency. Hogg  V.  McGuffin,  31:  491,  68  S.  E. 
41,  67   W.  Va.  456.  (Annotated) 

39.  Specific  performance  cannot  be  en- 
forced of  a  parol  '  agreement  to  convey 
standing  timber  for  a  specified  sum,  al- 
though a  cash  payment  is  made  for  the 
option,  and  a  contract  of  sale  is  executed 
and  placed  in  escrow  for  delivery  when  the 
terms  of  the  agreement  are  complied  with. 
King  V.  Upper,  31:  606,  106  Pac.  612,  1135, 
57  Wash.  130. 
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40.  Specific  performance  will  not  be  en- 
forced of  an  award  upon  a  parol  submission 
to  arbitration  of  a  question  involving  title 
to  real  estate.  Walden  v.  McKinnon,  22: 
716,  47  So.  874,  157  Ala.  291.     (Annotated) 

41.  Specific  performance  of  a  parol  agree- 
ment to  convey  lands  will  not  be  enforced 
unless  the  facts  relied  upon  be  established 
by  clear  and  satisfactory  proof.  Baldwin  ▼. 
Baldwin,  4:  957,  84  Pac.  568,  73  Kan.  39. 

42.  In  the  absence  of  any  evidence  to 
show  the  terms,  scope,  and  conditions  of, 
and  consideration  for,  an  oral  promise  to 
convey  real  estate,  a  court  of  equity  will 
not  specifically  enforce  the  promise.  Price 
V.  Lloyd,  8:  870,  86  Pac.  767,  31  Utah,  86. 

43.  A  court  of  equity  will  not  decree 
specific  performance  of  a  verbal  contract  for 
tlie  sale  of  real  estate.  Henderson  v.  Hen- 
rie,  34:  628,  71  S.  E.  172,  68  W.  Va.  502. 

44.  To  enable  a  court  of  equity  to  ex- 
clude a  verbal  contract  of  sale  of  land 
from  the  operation  of  the  statute  of  frauds, 
there  must  be  a  collateral  circumstance  con- 
stituting an  independent  equity,  imposing 
an  obligation  in  conscience.  Henderson  v. 
Henrie,  34:  628,  71  S.  E.  172,  68  W.  Va. 
562, 

45.  Mere  breach  of  an  oral  agreement  to 
convey  real  estate  does  not  constitute  such 
an  equity  as  will  justify  a  court  of  equity 
in  taking  jurisdiction  of  a  suit  to  enforce 
the  contract.  Henderson  v.  Henrie,  34:  628, 
71  S.  E.  172,  68  W.  Va.  562. 

46.  Where  one  of  several  cotenants  places 
improvements  upon  the  common  property 
at  the  instance  of  another,  under  a  parol 
contract  for  an  interest  therein  void  under 
the  statute  of  frauds,  he  cannot  compel  the 
other  contracting  party  to  reimburse  him 
for  the  improvements,  since  such  party  is 
liable  only  for  such  portion  of  the  cost  as 
his  share  of  the  property  bears  to  the  whole 
and  therefore  his  remedy  at  law  is  not  ade- 
quate so  as  to  prevent  specific  performance 
of  the  contract  to  convey.  Henrikson  v. 
Henrikson,  33:  534,  127  N.  "W.  962,  143  Wis. 
314. 

47.  A  parol  contract  to  convey  real  es- 
tate cannot  be  specifically  enforced,  although 
the  party  seelcing  to  enforce  it  has  fulfilled 
his  obligation  on  it.  Doty  v.  Doty,  2:  713, 
80  S.  W.  803,  118  Ky.  204. 

48.  The  mere  fact  that  one  of  the  par- 
ties who  entered  into  a  parol  agreement 
to  purchase  real  estate,  who  is  to  receive 
title  to  his  share  when  he  pays  his  portion 
of  the  purchase  money,  receives  some  rent 
collected  by  the  other  and  makes  some  re- 
pairs, does  not  show  such  possession  as 
will  take  the  contract  out  of  the  statute 
of  frauds  and  enable  equity  to  decree  its 
specific  performance.  Seheuer  v.  Cochem, 
4:  427,  105  N.  W.  573,  126  Wis.  209. 

49.  Specific  performance  of  an  oral  con- 
tract to  convey  real  estate  will  be  decreed, 
although  possession  was  not  taken,  where 
one  remainderman  accepts  the  ofl'er  by  an- 
other to  convey  his  interest  in  the  common 
property  upon  the  death  of  the  life  tenant, 
if  the  former  will  build  a  home  for  the  life 
tenant   on   the    property,   builds   the   home. 
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and  has  no  adequate  remedy  at  law  for  his 
reimbursement.  Henrikson  v.  Henrikson, 
33:  534,    127    N.    W.    962,    143    Wis.    314. 

(Annotated) 

50.  In  an  action  to  enforce  a  parol 
agreement  to  convey  lands,  where  posses- 
sion is  relied  upon  as  part  performance,  to 
take  the  case  out  of  the  statute  of  frauds, 
the  possession  must  be  notorious,  exclusive, 
and  continuous  in  character,  and  in  pursu- 
ance of  the  contract.  Baldwin  v.  Baldwin, 
4:  957,  84  Pac.  568.  73  Kan.  39. 

51.  Equity  will  decree  specific  perform- 
ance of  a  parol  gift  of  land,  made  by  a 
father  to  a  child  who  enters  into  posses- 
sion, and,  upon  the  faith  of  the  parol  gift, 
erects  valuable  improvements  upon  the  prem- 
ises; and  the  right  to  apply  for  such  a  de- 
cree is  complete  as  soon  as  improvements 
are  erected,  without  reference  to  the  length 
of  time  since  the  donee  took  possession. 
Garbutt  v.  Mavo,  13:  58,  57  S.  E.  495.  128 
Ga.  269. 

52.  A  decree  of  specific  performance  of 
an  oral  contract  to  convoy  real  estate  is  not 
justified  by  a  mere  finding  that  possession 
was  taken  and  money  expended  on  the  prop- 
erty, and  that  taxes  were  paid  and  services 
rendered  to  the  promisor  by  the  promisee, 
where  there  is  no  finding  of  the  amount  ex- 
pended, nor  that  the  improvements  were 
permanent,  nor  that  the  services  were  ren- 
dered because  of  a  promise  to  convey  the 
property,  so  as  to  show  that  refusal  to  en- 
force the  contract  would  work  an  injustice 
and  fraud  on  the  promisee.  Price  v.  Lloyd, 
8:  870,  86  Pac.  767,  31   Utah,  86. 

(Annotated) 

53.  The  taking  of  possession  under  a  pa- 
rol gift  of  real  estate  will  not  justify  specific 
performance  of  the  contract,  where,  after 
that  event,  tenants  upon  portions  of  the 
property  paid  rent  to  the  former  owner. 
Price  V.  Lloyd,  8:  870,  86  Pac.  767,  31  Utah, 
86. 

54.  An  oral  agreement  of  a  sister  to 
remove  from  her  parents'  home  and  live 
with  her  brother  as  his  housekeeper,  and  to 
care  for  him,  upon  his  promise  that  she 
shall  have  his  property  at  his  death,  which 
was  faithfully  kept  by  her,  will  be  specifi- 
cally enforced  by  a  court  of  equity.  Smith 
v.  Cameron,  52:  1057,  141  Pac.  596,  92  Kan. 
652. 

55.  Where  one  has  rendered  services  to 
another  under  an  oral  agreement  that  he 
is  to  be  compensated  by  the  devise  of  real 
estate,  the  contract  may  be  enforced  irre- 
spective of  the  question  of  possession,  where 
the  services  are  of  such  a  character  that 
their  value  in  money  cannot  be  satisfactorily 
determined.  Schoonover  v.  Schoonover, 
38:  752,  121  Pac.  485,  86  Kan.  487. 

(Annotated) 

56.  An  oral  contract  by  an  old  man  hav- 
ing a  life  expectancy  of  between  four  and 
five  years,  to  execute  a  will  of  real  and  per- 
sonal property  worth  a  little  more  than  $1,- 
500,  to  a  woman  in  consideration  of  her  car- 
ing for  him  at  his  home  during  the  remain- 
der of  his  life,  will  be  enforced  after  she  has 
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performed  her  undertaking,  although  he  died 
about  a  year  after  the  contract  was  made, 
where  the  agreement  was  established  by 
fresh  conversatitms,  admissions,  and  formal 
statements  made  at  a  time  and  under  cir- 
cumstances likely  to  command  the  attention 
of  listeners,  and  corroborated  by  a  will  car- 
rying out  the  agreement,  which  was  revoked 
three  days  before  testator's  death  under  cir- 
cumstances showing  the  inlluence  of  other 
interested  parties.  Berg  v.  Moreau,  g:  157, 
97  S.  W.  901,  199  Mo.  416.  (Annotated) 

57.  Specific  performance  of  a  parol  agree- 
ment by  one  to  devise  real  estate  to  her  sis- 
ter will  not  be  decreed  in  favor  of  the  lat- 
ter, although  she,  in  reliance  thereon,  fur- 
nished support  to  the  former,  who  was  en- 
gaged in  caring  for  the  parents  of  the  par- 
ties, where  no  possession  was  taken,  or  im- 
provements made  on  the  propertv.  Grind- 
ling  V.  Reyhl,  15:  466,  113  N.  W\  290.  U9- 
Mich.  641.  (Annotated) 


c.  Subject-matter  of  contracts  in 
general. 

(See  also  same  heading   in   Digest   L.R.A. 
1-10.) 

Illegal  nature  of  contract,   see   supra,  25- 

28. 
Of  agreement  to  maintain   railway  station, 

see  CoNTRACT-s,  508. 
Of   contract  to   furni:«h  electricity,   see   In- 

JUKcnoN,  62. 
SufTiciency    of    allegations    in    bill    for,    see 

Pleading,  195. 
See  also  Equity,  121-125. 

58.  Equity  will  not  enforce  performance 
of  a  contract  to  let  a  certain  amount  of 
floor  space  in  a  building  to  be  constructed, 
which  would  require  supervision  of  the 
method  of  construction  to  produce  the  requi- 
site space.  Bromberg  v.  Eugenotto  Con- 
struction Co.  19:  1175,  48  So.  60,  158  Ala. 
323. 

59.  Equity  will  enforce  by  specific  per- 
formance a  valid  contract  contained  in  a 
deed  conveying  land  to  a  railroad  company 
for  its  right  of  way,  and  accepted  by  it, 
even  though  the  company  did  not  sign  the 
deed.  Taylor  v.  Florida  East  Coast  R.  Co. 
i6:  307,  45  So.  574.  54  Fla.  635. 

60.  Equity  has  jurisdiction  specificallj'  ta 
enforce  an  agreement  between  next  of  kin 
to  share  the  estate  in  certain  proportions, 
in  compromise  of  a  threat  by  one  of  them 
to  contest  the  validity  of  the  will.  Blount 
V.  Dillaway,  17:  1036,  85  N.  E.  477.  199  Mass. 
330. 

61.  An  antenuptial  marriage  settlement 
by  which  the  groom's  father  undertakes  to 
make  no  discrimination  among  his  children 
in  his  will  is  enforceable  in  equity  so  as 
to  prevent  the  enforcement  of  a  provision 
in  the  will  giving  the  groom  only  a  life 
estate,  while  the  portions  of  testator's  other 
children  are  made  absolute.  Phalen  v.  Unit- 
ed States  Trust  Co.  7:  734,  78  N.  E.  943,  186- 
N.  Y.  178.  (Annotated) 
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62.  Equity  may  exercise  a  judicial  dis- 
cretion in  refusing  specifically  to  enforce  the 
provisions  of  a  contract  made  in  contem- 
plation of  marriage  by  which  the  groom  is 
to  secure  an  absolute  estate,  if,  when  suit 
is  brought,  his  habits  are  such  that  en- 
forcement would  endanger  the  estate,  or 
defeat  the  object  of  the  contract.  Phalen 
V.  United  States  Trust  Co.  7:  734,  .78  N.  E. 
943,  186  N.  Y.  178. 

63.  Equity  will  not  compel  compliance 
with  an  agreement  to  assign  future  inven- 
tions made  after  the  inventor,  having  been 
discharged  from  the  employment  of  the 
other  contracting  party,  has  assumed,  with 
such  party's  acquiescence,  that  the  contract 
is  terminated,  and  has  expended  time,  ef- 
forts, and  money  in  developing  and  exploit- 
ing new  ideas;  although  such  compliance 
may  be  enforced  as  to  inventions  made  prior 
to  the  time  of  such  understanding  between 
the  parties,  and  on  which  the  inventor  has 
not  expended  time,  efforts,  and  money,  to 
any  substantial  extent,  thereafter.  Reece 
Folding  Mach.  Co.  v.  Fenwick.  2:  1094,  140 
Fed.  287,  72  C.  C.  A.  39.  (Annotated) 

64.  Specific  performance  will  not  be  de- 
creed of  a  contract  to  furnish  a  certain 
railroad  two  thirds  of  the  freight  tonnage 
of  a  manufacturing  plant,  which  does  not 
require  the  tonnage  to  be  furnished  as  it 
accrues,  since  the  remedy  at  law  for  loss  of 
freight  on  the  tonnage  not  furnished  is 
adequate.  Lone  Star  Salt  Co.  v.  Texas 
Short  Line  R.  Co.  3:  828,  90  S.  W.  863,  99 
Tex.  434. 

To  maintain  spnr  track  and  depot. 

65.  An  agreement  by  a  railroad  corpo- 
ration, made  in  consideration  of  a  grant  of 
land  upon  which  to  construct  its  road,  to 
maintain  a  spur  track  and  depot  at  a  cer- 
tain place,  in  reliance  upon  which  the 
grantor  of  the  right  of  way  incurs  great  ex- 
pense in  improving  his  property  for  use  in 
connection  with  the  spur  track  and  dei)ot 
and  the  operation  of  trains  thereon,  will 
be  specifically  enforced  in  equity,  in  the 
absence  of  a  proper  showing  of  superior 
rights  in  the  public,  where  a  breach  of  the 
promise  will  result  in  an  injury  that  can- 
not be  adequately  compensated  in  damages. 
Taylor  v.  Florida  East  Coast  R.  Co.  16:  307, 
45  So.  574,  54  Fla.  635.  (Annotated) 

66.  The  specific  performance  of  an  agree- 
ment to  maintain  a  spur  track  and  depot  at 
a  specified  place,  made  by  a  railroad  com- 
pany in  consideration  of  the  conveyance  to 
it  of  a  right  of  way,  will  not  be  denied  in 
Florida,  on  the  ground  of  public  policy, 
since  Fla.  Gen.  Stat.  1906,  §  2848,  author- 
izes the  specific  performance  of  contracts  of 
that  nature,  and,  if  necessary,  the  ap- 
pointment of  a  receiver  to  perform  the  con- 
tract. Taylor  v.  Florida  East  Coast  R.  Co. 
16:  307,  45  So.  574,  54  Fla.  635. 

(Annotated) 
As  to  -voting  stock. 

67.  Specific    performance    will    not    be 
granted   of   an    agreement   between   holders 
of  stock  in  a  corporation  to  vote  it  in  block 
as  directed  by  a  majority  of  the  contractors,  ' 
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even  though  the  agreement  is  valid,  but  the 
parties  will  be  left  to  their  remedy  at  law 
for  a  breach.  Gleason  v.  Earles.  51:  785, 
139  Pac.  213,  78  Wash.  491.  (Annotated) 
Contracts  for  personal  services. 
Injimction   to   compel   performance   of,   see 

Injunction,  65-69. 
Contracts   requiring   skill   and  a  con- 
tinuous series  of  acts. 

68.  While  equity  will  not  ordinarily  de- 
cree the  specific  performance  of  contracts 
requiring  continuous  acts  involving  skill, 
judgment,  and  technical  knowledge,  yet  a 
contract  made  by  a  railroad  company  to 
maintain  a  depot  and  spur  track  and  to  run 
trains  thereon  may  be  specifically  enforced. 
Tavlor  v.  Florida  East  Coast  R.  Co.  16:  307, 
45' So.   574,   54  Fla.   635. 

69.  Equity  will  not  undertake  specifical- 
ly to  enforce  a  contract  by  a  manufacturer 
to  furnish  a  certain  percentage  of  his 
freight  tonnage  to  a  certain  railroad,  which 
does  not  require  the  tonnage  to  be  furnished 
as  it  accrues,  since  such  decree  would  re- 
quire a  constant  supervision  by  the  court 
of  his  management  of  the  transportation  of 
his  commodities,  notwithstanding  the  at- 
tempt to  recover  compensation  at  law  might 
require  a  number  of  suits.  Lone  Star  Salt 
Co.  v..  Texas  Short  Line  R.  Co.  3:  828,  90  S. 
W.  863,  99  Tex.  434.  (Annotated) 
Contract  to  support  intended  xtrife. 

70.  The  promise,  in  a  letter  written  by 
one  proposing  marriage  to  his  intended  wife, 
stating  that  he  pledges  to  support  her  so 
long  as  she  lives,  acted  upon  by  her  giving 
up  a  comfortable  home  and  entering  into 
the  marriage,  which  proves  to  be  one  of 
hardship,  will,  after  his  death,  be  specifical- 
ly enforced  in  equity  by  allowing  her  a 
proper  sum  for  her  support  out  of  his  es- 
tate. Oflfutt  v.  OfJutt,  12:  232,  67  Atl.  138, 
106  Md.  236.  (Annotated) 
As  to  devise  or  inheritance  of  prop- 
erty. 

Oral  agreement,  see  supra,  54-57. 
Sufficiency  of  consideration  for  contract,  see 
CONTKACTS,  99. 

Judgment  enforcing,  see  Judgment,  30. 

71.  Failure  to  file  a  petition  of  adoption 
in  the  county  of  the  residence  of  the  adopt- 
ing parent,  as  required  by  statute,  will 
not  prevent  specific  performance  of  an  agree- 
ment that,  in  consideration  of  the  surren- 
der of  the  child,  it  shall  have  full  rights 
of  heirship  in  the  estate  of  the  adopting 
parent.  Milligan  v.  McLaughlin,  46:  1134, 
142  N.  W.  675,  94  Neb.  171.       (Annotated) 

72.  To  be  capable  of  specific  enforce- 
ment, a  contract  that,  in  consideration  of 
the  surrender  to  one  of  a  child,  it  shall  be 
entitled  to  inherit  from  the  promisor,  need 
not  be  acknowledged  and  recorded  as  re- 
quired by  the  statute  in  case  of  an  instru- 
ment of  adoption.  Chehak  ▼.  Battles, 
8:  1 130,  110  N.  W.  330,  133  Iowa,  107. 

( Annotated ) 

73.  Equity  will  specifically  enforce  a 
contract  by  a  stranger  to  give  a  child  rights 
of  inheritance  in  consideration  of  the  sur- 
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render  of  it   to   him.     Chehak    v.    Battles, 
8:  1130,  110  N.  VV.  330,  133  Iowa,  107. 

74.  The  court,  in  enforcing  his  promise 
against  the  estate  of  one  wlio  undertakes, 
in  consideration  of  the  surrender  to  him  of 
a  child,  that  it  shall  share  in  his  estate, 
does  not  establish  the  status  of  the  child 
as  an  adopted  heir,  or  interfere  with  the 
statutes  of  adoption.  Chehak  v.  Battles, 
8:  1 130,  110  N.  W.  330,  133  Iowa,  107. 

75.  A  written  contract  between  the  par- 
ents of  a  girl  of  eight  years,  and  childless 
relatives,  whereby  the  latter  were  to  receive 
the  child  into  their  family  and  rear  and  care 
for  her  as  though  naturally  born  to  them, 
they  to  receive  her  services  and  obedience 
during  her  minority,  and  to  leave  her  all 
the  property  they  died  possessed  of,  will  be 
specifically  enforced  as  against  the  heirs  of 
the  foster  mother,  who  survived  her  husband 
and  died  intestate,  where  the  child  fully 
performed  her  part  of  the  agreement.  An- 
derson V.  Anderson,  9:  229,  88  Pac.  743,  75 
Kan.  117. 

76.  No  sacrifice  of  present  or  prosepec- 
tive  advantages  on  the  part  of  a  child  who 
has  been  taken  from  an  orphan  asylum  and 
consents  to  remain  with  the  person  taking 
it  in  consideration  of  his  willing  property 
to  it,  sufficient  to  establish  fraud,  is  shown 
by  failure  to  execute  the  will,  which,  will 
require  specific  performance  of  the  agree- 
ment. Baumann  v.  Kusian,  44:  756,  129 
Pac.    986,    164    Cal.    582.  (Annotated) 

77.  One  who  having  undertaken  to  care 
for  afflicted  children  as  a  member  of  their 
father's  family,  in  consideration  of  a  share 
of  his  estate  at  his  death,  marries,  and 
refuses  to  continue  the  services  unless  her 
husband  is  received  into  the  family,  which 
condition  is  rejected,  forfeits  her  right  to 
the  property,  and  cannot  maintain  an  ac- 
tion specifically  to  enforce  the  contract. 
Bennett  v.  Burkhalter,  44:  733,  101  N.  E. 
189,  257  111.  572.  (Annotated) 

78.  A  promise  to  will  property  to  a 
member  of  the  family  of  the  promisor  in 
consideration  of  services,  rendered  without 
any  understanding  that  compensation  shall 
be  made  for  them,  cannot  be  specifically 
enforced  against  the  estate  of  the  promisor. 
Harper  v.  Davis,  35:  1026,  80  Atl.  1012,  115 
Md.  349. 

79.  Where  husband  and  wife,  pursuant 
to  an  agreement  that  the  survivor  shall 
take  the  other's  property,  e.xecute  reciprocal 
wills  in  each  other's  favor,  the  wife,  who 
abides  by  her  agreement  until  the  husband's 
death,  may  enforce  specific  performance 
against  his  heirs  and  devisees  in  case  he 
leaves  a  will  in  violation  of  his  agreement, 
devising  the  property  to  others.  Brown  v. 
Webster,  37:  1196,  134  N.  W.  185,  90  Neb, 
591. 

d.  Contracts  relating  to  personal 
property. 

(See  also   »ame  heading   in  Digest  L.R.A. 

1-10.) 

Oral  contracts,  see  supra,  I.  b. 
Digest   1-52  I<.R.A.(N.S.) 


80.  The  assignee  of  a  contract  for  the 
purchase  of  books  will  not  be  granted  spe- 
cific performance  where  they  were  to  be 
delivered  one  at  a  time  and  paid  for  as 
delivered,  and  his  assignor,  after  neglecting 
to  pay  for  several  volumes,  was  notified 
that  the  contract  was  rescinded,  and  took 
no  steps  to  enforce  performance  of  it  for 
more  than  two  years,  until  the  p*fice  of 
the  books  had  advanced.  Quarton  v.*Amer- 
ican  Law  Book  Co.  32:  i,  121  N.  W.  1009, 
143  Iowa,  517. 

Corporate   shares. 

81.  A  desire  on  the  part  of  a  minority 
stockholder  in  a  corporation  to  become  a 
majority  stockholder  is  not  sufficient  to 
take  an  agreement  for  transfer  of  stock  out 
of  the  rule  that  specific  performance  of  such 
agreement  will  not  be  enforced,  in  the  ab- 
sence of  peculiar  circumstances  which  leave 
the  remedy  at  law  inadequate.  Gleason  v. 
Earles,  51:  785,  139  Pac.  213,  78  Wash.  491. 

e.  Contracts  for  real  property. 

1.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Oral  contracts,  see  supra,  I.  b. 

Mutuality  of  obligation  or  remedy,  see  su- 
pra,  10-18;    LONTKAcrs,   143- J  46. 

Certainty  and  deliniteness  of  contract,  see 
supra,  23,  24. 

Who  entitled  to  enforce  performance,  see 
supra,  30-32, 

Presumptions  on  appeal  in  action  for,  soe 
Appeax,  and  Ebbob,  195, 

Of  contract  void  under  statute  of  frauds, 
see  Contracts,  278, 

Who  may  question  power  of  corporation 
seeking  specific  performance,  to  lioid 
real  estate,  see  Cobpobations,  101, 

Of  unauthorized  purchase  ratified  by  cor- 
poration, sec  Cobpobations,  108, 

Liability  for  costs  in  suit  for,  see  Costs 
AND  Fees,  2. 

Retaining  jurisdiction  of  suit  for,  see 
Equity,  121-125. 

Parol  evidence  of  absence  of  consideration, 
see  Evidence,  1004. 

Enforcing  contract  against  imdisclosed  prin- 
cipal, see  Evidence,  1045,  1047. 

Effect  of  decree  for  performance  of  option 
contract  on  rights  of  one  not  party 'to 
suit,  see  Judgment,  236. 

Limitation  of  time  for  action,  see  Limita- 
tion OF  Actions,  46,  47. 

Purchase  of  property  pending  suit  for,  see 
Lis  Pendexs,  11. 

Pleading  inconsistent  defenses  to,  see  Plead- 
ing, 28. 

Amendment  of  bill  in  suit  for,  see  Plead- 
ing, 94. 

Sufficiency  of  bill  for,  see  Pleading,  253, 
254. 

Bringing  parties  into  suit  by  cross  bill,  see 
Pleading,  538. 

Sufficiency  of  reply  in  action  for,  see  Plead- 
ing, 550. 
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Demurrer    to    petition    in    action    for,    see 

Pleading,  575. 
Defense    of    tender    of    liquidated    damages 

stipulated    for    in    case   of   withdrawal 

from  contract,  see  Tender,  22. 
Question  for  jury  on  trial  of  action  for,  see 

Tbial,  294. 
Effect  of   destruction   of   buildings  by   fire, 

see  Vendor  and  Purchaser,  22,  25. 
Competency  of  witnesses  in  action  for,  see 

Witnesses,  52, 
Sufficiency  of  service  in  suit  for,  see  Writ 

AND  Process,  56,  57. 
See  also  supra,  7,  8;  infra,  125-128. 

82.  The  rights  of  an  optionee  who  has 
accepted  an  option  for  the  purchase  and 
sale  of  land  constitute  an  interest  in  land 
enforceable  in  equity,  though  the  optionor 
has  transferred  title  to  a  third  person  who 
accepted  the  title  with  notice  of  the  option. 
Horgan  v.  Russell,  43:  1150,  140  N.  W.  99, 
24  N.  D.  490. 

83.  An  unqualified  and  unconditional  ac- 
ceptance of  an  option  to  purchase  real 
estate  creates  a  contract  of  purchase  and 
sale,  on  which  an  action  for  specific  per- 
formance will  lie;  and  such  contract  is  en- 
forceable in  equity  in  the  same  manner  as 
a  written  contract  embodying  the  same 
terms  and  subscribed  by  the  seller  and  pur- 
chaser would  be  enforced.  Horgan  v.  Rus- 
sell, 43:  1 150,  140  N.  W.  99,  24  N.  D,  490. 

84.  Specific  performance  of  an  option 
contract  for  the  purchase  of  land  will  not 
be  decreed  against  the  optioner,  although 
the  optionee  is  free  from  an  intention  to 
take  an  unfair  advantage,  if  the  actual  re- 
sult would  be  an  inequality  resulting  from 
ignorance  or  inexperience,  or  where  tlie 
terms  of  the  contract  are  so  indefinite  or 
were  assented  to  with  such  lack  of  caution 
that  the  enforcement  of  the  contract  would 
produce  an  inequality  not  foreseen  by  the 
defendant.  Starcher  v.  Duty,  g:  913,  56  S. 
E.  524,  61  W.  Va.  373. 

85.  Specific  performance  will  not  be  en- 
forced of  a  contract  to  exchange  real  es- 
tate, which  provides  for  liquidated  damages 
for  failure  to  perform,  upon  payment  of 
which  the  contract  is  to  become  null  and 
void.  Davis  v.  Isenstein,  45:  52,  100  N.  E. 
940,257  111.260.  (Annotated) 

86.  An  unrecorded  contract  for  tlie  pur- 
chase of  real  estate  has  no  priority  over  a 
prior  unrecorded  option  upon  the  same  prop- 
erty, which  will  prevent  specific  perform- 
ance of  the  option.  Smith  v.  Bangham, 
28:  522,  104  Pac.  689,  156  Cal.  359. 

87.  The  statute  of  frauds  does  not  pre- 
vent the  maintenance  of  an  action  for  the 
specific  performance  of  a  written  contract 
by  which  the  defendant,  being  the  owner  of 
a  tract  of  land,  agreed  to  convey  a  portion 
of  it  of  a  certain  size,  to  be  selected  by 
himself,  to  the  plaintiff.  Peckham  v.  Lane, 
25:  967,  106  Pac.  464,  81  Kan.  489. 

88.  Vendees  under  a  land  contract  who 
have  substantially  complied  with  the  terms 
of  the  contract  are  entitled  to  a  decree  for 
the  specific  performance  thereof.  Moore, 
Digest  1-52  I<.R.A.(N.S.) 


Keppel  &  Co.  v.  Ward,  43:  390,  76  S.  E.  807, 
71  W.  Va.  393. 

89.  Where  the  vender  sells  land  by  writ- 
ten contract  providing  for  the  payment  of 
the  purchase  money  in  future  instalments, 
and  for  the  making  of  a  deed  when  all  the 
purchase  money  is  paid,  and  afterwards 
breaks  and  wholly  repudiates  his  contract, 
the  vendee  may  have  specific  performance 
immediately,  and  without  waiting  until  the 
time  of  complete  performance.  Miller  v. 
Jones,  36:  408,  71  S.  E.  248,  68  W.  Va.  526. 

(Annotated) 

90.  Failure  to  specify  time  within  which 
a  contract  for  sale  of  real  estate  is  to  be 
performed  will  not  defeat  Its  specific  per- 
formance. UUsperger  v.  Meyer,  2:  221,  75 
N.   E.  482,  217   111.   262.  (Annotated) 

91.  An  agreement  to  convey  real  estate 
of  which  specific  performance  will  be  de- 
creed is  not  established  by  evidence  that 
the  owner  told  a  tenant  of  the  adjoining 
property  that  he  miglit  place  a  building  on 
the  land,  that  the  owner  would  "give  it  to 
hiui,'"  would  never  give  him  any  trouble,  and 
that  he  gave  him  a  right  of  way.  Shipley  v. 
Fink,  2:  1002,  62  N.  E.  360,  102  Md.  219. 

92.  That  a  property  owner,  before  his 
death,  spoke  of  the  property,  on  difierent 
occasions  and  to  different  persons,  as  having 
been  given  to  another,  is  not  sufiicient  to 
justify  a  court  of  equity  in  decreeing  a  con- 
veyance of  the  property  to  the  person  named. 
Price  V.  Lloyd,  8:  870,  86  Pac.  767,  31  Utah, 
86. 

93.  Specific  performance  of  a  contract  to 
convey  real  estate  will  not  be  decreed  be- 
cause of  improvements  made  on  the  proper- 
ty, where  they  are  either  temporary  in  char- 
acter or  of  inconsiderable  value,  much  less 
than  the  rental  value  of  the  property,  while  it 
is  not  shown  that  they  have  any  reference 
to  the  contract.  Price  v.  Lloyd,  8:  870,  86 
Pac.  767,  31  Utah,  86. 

94.  Specific  performance  will  not  be  en- 
forced of  a  contract  to  purchase  a  tract  of 
land  for  subdivision  into  town  lots,  if  the 
deed  tendered  reserved  a  parcel  for  a  burial 
ground  not  mentioned  in  the  title .  bond, 
since  such  reservation  would  materially  af- 
fect the  value  of  the  property.  Bluegrass 
Realty  Co.  v.  Shelton,  41:384,  147  S.  W. 
33,  148  Ky.  666.  (Annotated) 

95.  A  contract  to  convey  a  specified 
number  of  acres  out  of  a  larger  tract  ie 
case  it  was  inherited  by  tlie  intending 
grantor  cannot  be  specifically  enforced,  if 
there  is  notliing  to  identify  the  particular 
property  to  be  conveyed.  Wetniore  v.  Wat- 
son, 38:  331,  97  N.  E.  237,  253  111.  88. 

96.  A  contract  to  deliver  a  warranty 
deed  within  fifteen  days  will  not  be  spe- 
cifically enforced  if  the  grantee  was  not  able 
to  comply  with  the  necessary  conditions 
until  after  the  e.xpiratioii  of  that  time. 
Turn  Verein  Eiche  v.  Kionka,  43:  44,  99  N. 
E,  684,  255  111.  392. 

97.  Specific  performance  of  a  contract 
for  the  sale  of  real  proi^erty,  executed  by  a 
tenant  in  common,  in  his  own  name,  and  al- 
so, but  without  authority,  in  the  name  of 
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his  cotenant,  the  unauthorized  act  being  re- 
pudiated by  the  cotoiiant,  may  be  had  against 
the  signing  tenant  as  to  his  interest.  Melin 
V.  WooUey,  22:  595,  115  N,  W.  654,  103  Minn. 
498. 

98.  The  injury  from  fire  of  property 
purchased  at  administrator's  sale  after  the 
sale  has  been  confirmed,  but  before  the 
deed  has  been  delivered  or  purchase  money 
paid,  will  not  prevent  the  enforcement  of 
specific  performance  of  the  contract  against 
the  purchaser,  where  the  statute  provides 
that  when  certain  facts  are  shown,  to  the 
court  it  shall  make  an  order  confirming  the 
sale  and  directing  conveyances  to  be  ex- 
ecuted, and  such  sale  from  that  time  shall 
be  confirmed  and  valid.  Moller  v.  Niagara 
F.  Ins.  Co.  24:  807,  103  Pac.  449,  54  Wash. 
439. 

99.  The  right  of  a  town  to  specific  per- 
formance of  a  contract  to  convey  land  to  it 
in  consideration  of  its  opening  and  construct- 
ing a  road  through  other  property  of  the 
grantor  without  expense  to  him  is  not  af- 
fected by  the  fact  that  some  of  the  money 
for  the  construction  of  the  road  was  gath- 
ered by  private  subscription,  and  did  not 
all  come  from  the  public  treasury.  Brown  v. 
Sebastopol,  19:  178,  96  Pac.  363, 153  Cal.  704. 

100.  The  right  of  a  town  to  enforce  spe- 
cific performance  of  a  contract  to  convey 
property  to  it  in  consideration  of  its  open- 
ing a  street* is  not  affected  by  a  finding  that 
the  agreement  was  made  with  members  of 
the  board  of  township  trustees,  if  they  were 
acting  for  the  town.  Brown  v.  Sebastopol, 
19:  178,  96  Pac.  363,  153  Cal.  704. 

101.  An  incorporated  town  having  charter 
authority  to  purchase  real  estate  may  com- 
pel specific  performance  of  a  parol  agree- 
ment to  convey  to  it  real  estate  in  con- 
sideration of  its  opening  a  road  through 
remaining  property  of  the  grantor,  after  it 
has  fully  performed  its  agreement  and  been 
let  into  possession,  and  the  former  owner 
has  disclaimed  further  interest  in  the  prop- 
erty and  been  relieved  from  taxation  on  it 
on  that  account.  Brown  v.  Sebastopol,  19; 
178,  P6  Pac.  363,  153  Cal.  704. 

102.  One  who  contracts  to  purchase  prop- 
erty which,  although  in  possession  of  a  ten- 
ant of  the  extent  of  whose  rights  he  is  ig- 
norant, is  to  be  conveyed  free  from  encum- 
brances, is,  in  case  a  dispute  arises  between 
the  vendor  and  tenant  as  to  the  tenant's 
right  to  hold  beyond  the  day  of  performance 
of  the  contract,  entitled  to  resort  to  equity 
for  a  settlement  of  the  dispute  and  a  spe- 
cific perfomiance  of  the  contract  to  convey, 
with  an  abatement  because  of  the  encum- 
brance in  case  the  tenant's  right  is  upheld, 
notwithstanding  the  vendor  offers  to  perform 
so  far  as  he  is  able  to  do  so.  Eppstein  v. 
Kuhn,  10:  117,  80  N.  E,  80,  225  111.  115. 

( Annotated ) 

103.  One  purchasing  property  with  notice 
that  the  grantor  has  contracted  to  convey 
it  to  another  may  be  compelled  to  perform 
the  contract  in  the  same  manner  and  to  the 
same  extent  as  his  grantor  would  have  been  ! 
liable  to  do  had  he  not  transferred  the  legal 
Digest  1-52  I..R.A.(N.S.) 


title.      Wilkins    v.   Somcrviilo     11:  1183,   66 
Atl.  893,  80  Vt.  48. 

104.  Persona  who  purchase  real  estate, 
with  notice  of  a  bindinj,'  contract  oh  the  part 
of  the  grantor  to  convey  to  another,  may  be 
compelled  to  honor  the  former  contract. 
Jasper  v.  Wilson,  23:  982,  94  Pac.  951,  14 
N.  M.  482. 

105.  Where  one  who  has  contracted  to  de- 
posit a  deed  in  esci'ow  to  remain  until  the 
grantee  shall  pay  for  the  property  attempts, 
before  the  expiration  of  a  reasonable  time 
for  such  payment,  to  convey  the  property 
to  a  stranger,  equity  may,  unless  the  rights 
of  bona  fide  purchasers  without  notice  in- 
tervene, decree  that  the  grantee  have  a  rea- 
sonable further  time  within  which  to  per- 
form and  receive  a  conveyance  of  the  prop- 
erty according  to  the  contract.  Wilkins  v. 
Somerville.  11:  1183,  66  Atl.  893,  80  Vt.  48. 

106.  Although  a  broker  for  sale  of  real 
estate  exceeds  his  authority  in  contracting 
to  furnish  a  warranty  deed  and  abstract  of 
title,  the  grantee  may  waive  such  require- 
ments, and  enforce  the  contract  as  one  pro- 
viding for  a  bare  transfer  of  title.  Jasper 
v.  Wilson,  23:  982,  94  Pac.  951,  14  N.  ^L  482. 

107.  The  right  to  specific  performance  of  a 
contract  for  exchange  of  real  estate  is  not 
defeated  by  the  insertion  in  the  contract  by 
the  scrivener,  without  consultation  with 
the  parties,  of  a  clause  that  for  the  true 
performance  of  the  contract  each  binds  him- 
self to  the  other  in  the  penal  sum  of  $100, 
to  be  paid  to  the  party  not  in  default, 
where  the  properties  are  situated  in  different 
cities  and  are  valued  at  several  thousand 
dollars.  Powell  v,  Dwyer,  ii:  978,  112  N. 
W.  499,  149  Mich.   141. 

108.  A  provision  in  a  contract  for  ex- 
change of  lands,  that,  if  eitlier  party  fails 
to  perform  the  covenants  of  his  contract,  he 
shall  forfeit  to  the  other  a  certain  sum  as 
liquidated  damages,  does  not  give  the 
parties  the  right  to  perform,  or  pay  in  the 
alternative,  so  as  to  defeat  a  right  to 
specific  performance,  where  there  is  noth- 
ing in  the  terms  of  the  contract  to  give  the 
alternative  right,  and  the  fact  that  it  con- 
tains several  separate  conditions  indicates 
that  the  provision  for  forfeiture  was  in- 
tended merely  as  a  security.  Koch  v. 
Streuter,  2:  210,  75  N.  E.  1049,  218  111.  546. 

(Annotated) 

109.  Specific  performance  of  a  contract  to 
convey  land  will  not  be  denied  because  the 
consideration  was  services  to  be  rendered  by 
the  grantee,  if  they  have  been  fully  per- 
formed. Brown  v.  Sebastopol,  19:  178,  96 
Pac.  363,  153  Cal.  704. 

110.  That  an  assignment  of  a  leasehold 
running  to  the  lessee,  his  executors,  admin- 
istrators, or  assigns,  with  a  covenant  at  the 
request  of  the  lessee,  his  heirs  and  assigns, 
to  convey  the  property  to  the  lessee,  his 
heirs  and  assigns,  was  made  by  the  admin- 
istrator of  one  of  the  assignees,  does  not 
deprive  the  one  claiming  under  it  of  tlie 
right  to  enforce  the  conveyance.  Hollander 
V.  Central  Metal  &  S.  Co.  23:  1135,  71  Atl. 
442,  109  Md.  131. 

111.  Equity  has  jurisdiction   at  the  suit 
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of  a  lessor  against  his  lessee  on  covenants 
broken,  to  enforce  speeilic  performance  of 
the  terms  and  provisions  of  a  lease  of  land 
for  oil  and  gas  purposes.  Lockwood  v.  Car- 
ter Oil  Co.  52:  765,  SO  S.  E.  814,  73  W.  Va. 
175. 

Contract    to    recorvcy    on    breacli    of 
condition. 

112.  Equity  will  not  compel  specific  per- 
fonuance  of  a  contract  to  reconvey  land  on 
breach  of  a  condition  in  the  deed  as  to  the 
uses  to  whicli  it  may  be  put,  where  viola- 
tions had  occurred  by  prior  owners  of  the 
property,  so  that  their  grantee,  tlie  present 
owner,  might  reasonably  have  believed  that 
the  condition  had  been  waived.  Ball  v. 
Millilven,  37:  623,  76  Atl.  789,  31  R.  I.  36. 
Effect    of    mistake,    deceit,    or    unfair 

advantage. 

113.  A  contract  for  the  sale  of  a  home, 
entered  into  by  the  seller  in  the  mistaken 
belief  that  he  will  get  an  option  on  another 
piece  of  land  near  by,  from  the  buyer,  will 
not  be  specifically  enforced,  although  the 
buyer,  whose  acts  and  words  induced  the 
belief,  is  not  guilty  of  actual  misrepresen- 
tation, and  the  transaction  would  not  war- 

.  rant  rescinding  the  contract.  Rudisill  v. 
Whitener,  15:  81,  59  S.  E.  995,  146  N.  C. 
403.  (Annotated) 

114.  Specific  performance  of  a  contract 
for  sale  of  property  may  be  refused  where  it 
was  obtained  by  a  person  of  superior  mental 
ability  from  an  aged,  inexperienced,  and  ig- 
norant woman,  who  was  persuaded  to  refrain 
from  consulting  an  adviser,  and  whose  racial 
prejudices  were  appealed  to  for  present  exe- 
cution of  the  contract,  while  circumstances 
which  might  enhance  the  value  of  the  prop- 
erty were  not  disclosed  to  her.  Banaghan 
V.  Malaney,  19:  871,  85  N.  E.  839,  200  Mass. 
46. 

Inadequacy  of  consideration. 

115.  Specific  performance  of  a  contract 
for  sale  of  real  estate  will  not  be  refused 
because  the  consideration  is  inadequate. 
Ullsperger  v.  Meyer,  2:  221,  75  N.  E.  482, 
217  111.  262. 

116.  Specific  performance  will  not  be  de- 
creed of  a  contract  to  convey,  for  a  con- 
sideration of  less  than  $13,000,  a  one-fifth 
interest  in  any  property  which  the  party 
may  at  any  time,  in  any  manner,  acquire 
in  a  certain  territory,  where,  at  the  time 
of  the  contract,  he  has  no  interest,  but^  at 
the  time  of  the  suit  has  acquired  property 
alleged  to  be  worth  more  than  $750,000. 
Marks  v.  Gates,  14:  317,  154  Fed.  481,  83  C. 
C.  A.  321.  (Annotated) 

117.  To  compel  conveyance  of  real  estate 
for  the  purchase  of  which  one  has  secured 
without  adequate  consideration  an  option 
in  writing,  there  must  have  been  a  full  and 
proper  tender  to  the  vendor  of  the  consid- 
eration, in  accordance  with  the  terms  of  the 
agreement.  Rude  v.  Levy,  24:  gi,  90  Pac. 
560,   43   Colo.   482.  (Annotated) 

118.  The  inadequacy  of  the  consideration 
for  an  option  to  purchase  real  estate  can- 
not defeat  the  right  to  performance  of  the 
contract  to  convey  after  the  option  has 
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been  accepted,  if  the  price  to  be  paid  for 
the  land  is  adequate.     Sniitli  v.  Bangham, 
28:  522,  104  Pac.  689,  156  Cal.  359. 
Effect   of   doixrer   interest. 

119.  One  taking  a  contract  for  the  con- 
veyance of  real  estate  without  securing  the 
signature  of  the  wife  of  the  grantor,  whom 
he  knows  to  be  living,  cannot  have  a  de- 
cree of  specific  performance  of  the  contract, 
with  an  allowance  for  the  value  of  the 
dower  interest.  Kuratli  v.  Jackson,  38: 
1195,  118  Pac.  192,  1013,  60  Or.  203. 

(Annotated) 

2.  Doubtful  titles. 

(See  also   same  heading   in  Digest  L.R.A. 

1-70.) 

Effect  of  dower  interest,   see  supra,  119. 
See  also  infra,  128. 

120.  Specific  performance  will  not  be  en- 
forced of  a  contract  to  purchase  real  es- 
tate, where  defendant  is  entitled  to  an 
indefeasible  title,  and  there  is  doubt  wheth- 
er persons  not  made  parties  to  the  action 
may  not  have  an  interest  in  the  property. 
Triplett  v.  Williams,  24:  514,  63  S.  E.  79, 
149  N.  C.  394. 

121.  Specific  performance  of  a  contract 
for  the  purchase  of  real  estate  will  not  be 
decreed  where  a  reasonable  though  a  debat 
able  doubt  concerning  the  title  exists,  and 
to  compel  performance  might  visit  litiga- 
tion upon  the  purchaser  in  regard  to  the 
title,  notwithstanding  it  might  be  declared 
good  in  an  action  at  law.  Van  Riper  v. 
Wickersham  (N.  J.  Err.  &  App.)  30:  25, 
76  Atl.  1020,  77  N.  J.  Eq.  232. 

122.  One  who  has  contracted  to  deliver 
a  deed  of  property  which  he  holds  by  abso- 
lute conveyance,  which  is  in  fact  a  moi't- 
gage  with  right  of  redemption,  may  en- 
force payment  of  the  purchase  money  upon 
tendering  the  deed,  although  it  does  not 
convey  a  good  title.  Fonts  v.  Foudray, 
38:  251,   120  Pac.  960,   31   Okla.  221. 

123.  The  failure  of  title  to  a  small  section 
of  land  which  one  has  contracted  to  convey 
does  not  destroy  his  right  to  specific  per- 
formance of  the  contract,  if  he  offers  to  re- 
duce the  price  the  full  value  of  the  section 
the  title  to  which  has  failed,  and  that  sec- 
tion is  not  material  to  the  enjoyment  of  the 
rest  of  the  land.  Charles  B.  James  Land  &, 
Invest.  Co.  v.  Vernon,  52:  959,  168  S.  W. 
156,  129  Tenn.  637.  (Annotated) 

//.  Decree. 

(See  also   same  heading   in  Digest  L.R.A. 
1-10.) 

See  also  supra,  102. 

124.  Equity  will  give  one  entitled  to  spe- 
cific performance  of  a  contract  for  the  ex- 
change of  corporate  stocks  a  lien  upon  the 
purchase    money    yet    in   the    hands   of    an 
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innocent  purchaser,  from  the  other  party 
to  the  contract,  of  the  stock  which  was  to 
be  transferred  in  exchange.  Hogg  v.  Me- 
Guffin,  3i:49i»  68  S.  E.  41,  67  W.  Va. 
456. 

125.  The  court  cannot  in  specifically  en- 
forcing a  contract  to  convey  land  upon 
payment  of  the  purchase  money  in  future 
instalments,  upon  its  repudiation  by  the 
vendor  before  the  instalments  are  due,  com- 
pel him  to  receive  the  purchase  money  prior 
to  the  time  provided  for  in  the  agreement. 
Miller  v.  Jones,  36:  408,  71  S.  E.  248,  68  VV. 
Va.  526. 

126.  A  court  cannot  require  a  landowner 
to  covenant  not  to  place  any  building  in 
front  of  a  neighbor's  windows  upon  decree-, 
ing  specific  performance  of  an  agreement  by 
the  latter  to  convey  a  strip  of  land  in  con- 
sideration that  a  contemplated  building 
should  not  darken  the  windows.  Shipley  y. 
Kink,  2:  1002,  62  N.  E.  360,  102  Md.  219. 

127.  A  purchaser  who  insists  on  the  spe- 
cific performance  of  a  contract  by  a  vendor 
who  has  agreed  to  sell  a  larger  interest  in 
land  than  he  has  is  entitled  to  take  what 
the  vendor  can  give,  and  to  demand  com- 
pensation for  what  he  does  not  give.  Melin 
V,  Woolley,  22:  595,  115  N.  W.  654,  103 
Minn.  498. 

128.  A  reasonable  time  after  the  entering 
of  a  decree  for  the  specific  performance  of  a 
contract  for  the  purchase  of  land  may  be 
allowed  the  vendor  in  which  to  perfect  the 
title  to  be  conveyed,  where  he  has  alleged 
the  tender  of  a  good  and  valid  deed,  and  the 
vendee  has  raised  no  objection  thereto  until 
"the  day  of  final  hearing,  and  by  the  inter- 
position of  another  defense  has  led  the  vend- 
or to  believe  that  there  was  no  difference  as 
to  the  character  of  the  title,  if  the  allow- 
ance of  such  reasonable  time,  which  must 
not  exceed  that  which  the  vendor  might 
have  had  if  the  vendee  had  urged  a  defense 
of  defective  title  promptly,  will  not  work  a 
hardship  to  the  vendee.  Van  Riper  v. 
VVickersham  (N.  J.  Err.  &  App.)  30:  25, 
76  Atl.  1020,  77  N.  J.  Eq.  232. 

(Annotated) 


Negligence  of  carrier  as  to,  see  Cabkiebs, 

242-249,  481,  534,  601-604. 
Of    railroad    train,    see    Injunction,    385; 

Master  and  Servant,  428;  Nuisances, 

6],  62;  Railroads,  11.  d,  4. 
Of  street  car,  see  Street  Railways,  19,  28- 

35,  66,  67,  93. 
Regulation    of   speed   in   transportation    of 

live   stock,    see   Constitutional   Law, 

445,   565,   686. 
Opinion  as  to,  see  Evidence,  VII.  i. 
Regulating  speed  of  interurban  cars  within 

city    limits,    see   Municipal   Corpoba- 

tions,  137. 
Question  for  jury  as  to,  see  Trial,  131,  132, 

371,  374-376,  445,  446,  564. 


8FECni.ATION. 


As  within  implied  authority  of  member  of 
partnership,  see  Partnership,  28. 


SPEECH. 


Freedom  of,  see  Constitutional  Law,  II,  d. 
Copyright  of  report  of,  see  Copyright,  5. 


SPEED. 

Of  automobile,  see  Automobiles,  7,  25,  30- 
32,  52;  Constitutional  Law,  161; 
Statutes,  110. 
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SPEEDY  TBIAIi. 


Right  of  accused  to,  see  Appeal  and  Error, 
491;  Criminal  Law,  87-94;  Habeas 
Corpus,  5. 


SPENDTHRIFT. 


Allowance  of  suit  money  and  alimony  in' 
divorce  suit  against,  see  Divorce  and 
Separation,  101. 

Enforcement  of  judgment  for  alimony 
against,  see  Judgment,  320. 


SPENDTHRIFT  TRUSTS. 

Constitutionality  of  statute  subjecting 
spendthrift  trust  to  execution,  see  Con- 
stitutional Law,  781. 

See  also  Constitutional  Law,  382;  Trusts, 
lU,  b. 


SPIKES. 

Maintenance  of,  on  poles  for  electric  wires 
as  negligence,  see  Electricity,  75. 


SPIRIT  MEDIUMSHIP. 

Validity  of  ordinance  as  to,  see  Munioipai 
Corporations,  214. 


SPIRITUALISM. 


Effect  of  belief  in,  on  testamentary  capac- 
ity, see  Evidence,  1112,  1600,  1601; 
Trial,  616;  Wills,  71-73. 


SPITE. 

Effect  of,  on  right  to  a})atement  of  nuisance, 
see  Nuisances,  176. 


SPITE  FENCE— SPUR  TRACK. 
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SPITE  FENCE. 

See  Fences,  III. 

♦ «  » 


SPLASH  DAMS. 


Estoppel  to  complain  of  erection  of,  see 
Estoppel,  144. 

Injunction  against  operation  of,  see  Injunc- 
tion, 217. 

Right  to  store  waters  by  means  of,  see 
Watebs,  188,  189. 


SPLIT  SWITCH. 


Proper  throw  necessary  for,  as  engineering 
question,  see  Master  and  Sebvant, 
402. 


SPLITTING. 


Of  causes  of  action,  see  Action  ob  Suit,  II. 
c. 


SPONGES. 


Negligence  in  leaving  sponge  in  wound  after 
operation,  see  Evidence,  472;  Physi- 
cians AND  SUHGEONS,  64-67;  Teial, 
129. 


SPONTANEITY. 

Of  dying  declarations,  see  Evidence,  1494. 


SPORT. 

Master's  liability  for  acts  of  servant  done 
in,  see  Master  and  Servant,  930,  931. 
On  Sunday,  see  Sunday,  II. 


SPRING. 

Damages  for  pollution  of,  see  Damages,  498. 

Easement  in  use  of  water  of  mineral  springs, 
see  Easement's,  13,  97. 

Right  to  compensation  in  condemnation  pro- 
ceedings for  injury  to,  see  Eminent 
Domain,  269. 

Injunction  against  interference  with,  by  re- 
moval of  surface  support,  see  Injunc- 
tion, 203. 

Right  in  waters  of,  generally,  see  Waters, 
II.  h. 

Grant  of  right  to  take  water  from,  see 
Waters,  310,  311. 

Prescriptive  right  to  take  water  from,  see 
Waters,  313,  321,  325. 
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SPRING  GUN. 

Homicide  by,  see  Evidence,  1635;  HoMicnw, 
31,  60';  Jury,  76;  Negligence,  112. 


♦  *» 


SPRINGING  USE. 

See  Deeds,  67,  94. 

♦  •» 

SPRINKLERS. 

Provision  in  insurance  policy  as  to  main- 
taining, see  Insurance,  243,  244,  675. 

Charge  for  connecting  automatic  water 
sprinklers  with  water  mains.  Bee 
Waters,  408,  422. 


SPRINKLING  CART. 

Negligence  in  use  of,  on  highways,  see  High- 
ways, 193. 


SPRINKLING    STREETS. 

See  Stbeet  Spbinklino. 


SPURIOUS  NOTE. 

See  Bills  and  Notes,  157. 


SPURIOUS    TELEGRAM. 

See  Telegraphs,  II.  a,  4. 


SPUR  TRACK. 


Requiring  railroad  company  to  construct,  to 
private  property,  see  Constitutional 
Law,  443,  444. 

Operation  of,  by  corporation  chartered  to 
operate  quarry,  see  Corporations,  51. 

Covenant  by  railroad  to  leave  cars  at,  see 
Covenants  and  Conditions,  129. 

Agreement  of  railroad  to  maintain  at  cer- 
tain place,  see  Contracts,  369,  510, 
628;  Covenants  and  Conditions,  131; 
Injunction,  59;  Specific  Perform- 
ance, 65,  66,  68. 

Damages  for  railroad's  refusal  to  furnish, 
see  Damages,  307. 

Condemnation  of  land  for,  see  Eminent 
Domain,  37,  90-102. 

Statute  requiring  railroad  to  furnish,  see 
Judgment,  86. 

Contract  of  landlord  with  tenant  as  to,  see 
Landlord  and  Tenant,  20. 
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Contributory  negligence  of  employee  work- 
ing on,  see  Masteb  and  Sebvant,  670, 
671. 


SQUARES. 


Sec  Pabks  and  Squares. 


SQUATTER. 


Adverse  possession  by,  see  Adverse  Posses- 
sion, 70. 


STABLE. 

Constitutionality  of  regulations  as  to,  see 
Constitutional  Law,  191. 

Erection  of,  as  breach  of  covenant,  see  Cove- 
nants AND  Conditions,  76. 

Injunction  against  enforcement  of  ordinance 
as  to,  see  Injunction,  343. 

Revocation  of  license  to  erect,  see  License, 
31. 

Livery  stables,  see  Livery  Stables. 

Validity  of  ordinance  as  to,  see  Municipal 
Corporations,  163-167. 

Ab  nuisance,  see  Nuisajjces,  43-47. 


STAGE  BUSINESS. 

Imitation  of,  as  infringement  of  copyright 
of    theatrical    composition,    see    Copx- 

BIOHT,  23. 


STAGE    COACH. 


Right    to    maintain    advertisement    on    ex- 
terior of,  see  Corporations,  34. 


STAGING. 


Sufficiency  of  evidence  as  to  defectiveness 
of,  see  Evidence.  2124,  2142. 

Negligence  as  to,  see  Master  and  Servant, 
279-284. 


STAIRIVAY. 


Easement  in,  see  Easetments,  11,  49-51. 

Duty  of  city  as  to  stairway  leading  from 
sidewalk  to  cellar  of  adjoining  build- 
ing, see  Highways,  229. 

Landlord's  duty  to  keep  safe,  see  Landlord 
and  Tenant,  I'V.). 

Dutv  of  landlord  to  light,  see  Landlord  and 
'Tenant,  15.5,  156. 

Duty  of  lessee  to  keep  common  stairways 
safe  for  eraplovees,  see  Master  and 
Servant,  315,  316. 
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STALE  DEMANDS. 

See  Limitation  of  Actions,  I.  b. 


STALLION. 


Liability  of  bailee  as  to,  see  Bailment,  15- 

17. 

Forbidding  exhibition  of,  on  street,  see  Mu- 
nicipal Corporations,  146. 

Pleading  in  action  for  loss  of,  see  Plead- 
ing, 240. 

EflFect  of  death  of  stallion  before  offer  to 
return  to  seller  because  of  breach  of  war- 
ranty, see  Sale,  123. 

Effect  of  death  of  stallion  sold  with  reten- 
tion of  title  in  seller  until  payment  of 
purchase  price,  see  Sale,  146. 

Breach  of  warranty  on  sale  of,  see  Sale, 
177,  178. 


STAMPED    ENVELOPS. 

Larceny  of,  see  Larceny,  8. 


STAMPS. 

Injunction  against  removal  of  union  stamp 

from  shop,  see  Injunction,  129. 
Trading  stamps,  see  Trading  Stamps. 


STANDARD  POLICY. 


Effect  of,  as  a  contract,  see  Insurance,  490. 


STANDARD  TIME. 

Judicial  notice  as  to,  see  Evidence,  59,  60. 
Application  of,  to  insurance  policy,  see  In- 
surance, 183. 
See  also  Time,  1,  2. 


STANDING  TIMBER. 


See  Timber. 


STAND  PIPE. 


As  fixture,  see  Fixtures,  21. 


STARE    DECISIS. 


See  Courts,  V.  b. 


Aia 


STATE. 
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Right  to  accounting  for  profits  made  by 
wi-ongful  use  of  uncopyrighted  manu- 
8crji)ts  and  stereotype  plates  intrusted 
bv  state  to  publisher,  see  Accounting, 
7'. 
Adverse  possession  by,  see  Adverse  Posses- 
sion, 53-55. 
State  aid  to  agricultural  society,  see  Agbi- 

cuLTUEAL  Societies,  1. 
Right  of,  to  appeal  in  criminal  case,  see  Ap- 
peal AND  Ebbok,  18,  48,  49. 
Appropriations    by,    see    Appbopbiations  ; 

Public  Moneys. 
Special  deposit  of  state  funds,  see  Banks, 

64. 
Priority  of  claim  of,  for  money  deposited  in 

bank,  see  Banks,  222. 
Liability  of  officer  of  trust  company  for  con- 
version of  state  funds,  see  Banks,  243- 
246. 
Bonds  of,  see  Bonds,  TV. 
Liability  of  state  on  municipal  bonds,  see 

Bonds,  75. 
Application  to  state  agency  of  statute  re- 
quiring taking  of  bond  from  contractor 
for  protection  of  materialmen,  subcon- 
tractors, etc.,  see  Bonds,  11. 
Boundaries  of,  see  Boundaries,  I. 
Rights    and    liabilities    as    to    canals,    see 

Canals. 
Power  to  regulate  commerce,  see  Commebce. 
Common  law  of,  see  Common  Law. 
Application  of  Federal  Constitution  to,  see 

Constitutional  Law,  I.  a,  3,  b. 
Functions  and  powers  of,  see  Constitution- 
al Law,  I.  g. 
Statute  nullifying  contract  for  construction 
of  state  building,  see  Constitutional 
Law,  769. 
Right  of  one  publishing  state  reports  under 
contract  with  state,  to  print   and   sell 
copies,  see  Contbacts,  13,  14;  Pbinci- 
PAL  AND  Agent,  3 ;  Tbusts,  55. 
Supervision  over  corporation,  see  Cobpoea- 

TIONS,  I.  e. 
Liability  of  state  for  costs,  see  Costs  and 

Fees,  7. 
Clerk  of  state  court,  see  CotrBTS,  II. 
Jurisdiction  of  action  in  which  the  sts^te  is 
a  partv  or  is  interested,  see  Coubts,  II. 
a,  2,  III.  a. 
Power  to  provide  for  punishment  of  nonresi- 
dent circulating  libel  within  state,  see 
COUKTS,  28. 
Jurisdiction  over  harbor,  see  Courts,  294. 
Restrictions  in  grant  by,  to  municipality  as 
to  use  of  property,  see  Covenants  and 
Conditions,  26,  87. 
As  party  to  divorce  suit,  see  Divorce  and 

Separation,  2. 
Condemnation    of    land    belonging    to,    see 

Eminent  Domain,  135. 
Escheat  to,  see  EscnE,\T. 
Estoppel  of,  see  Estoppel,  I.  b. 
Power  of,  over  infants,  see  Infants,  1-3. 
Injunction  against  state  officers,  see  Injunc- 
tion, I.  j. 
Power   to   regulate   foreign   Insurance   com- 
panies, soe  Inscrance,  I.  b. 
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Conclusiveness  on,  of  judgment  in  action  by 
city  to  oust  street  railway  company, 
from  certain  streets,  see  Judgment,  57.;- 
Death  of  party  as  requiring  revival  of  judg-^ 
ment  in  favor  of  state,  see  Judgment, 
321. 
Right  to  invoke  statute  of  limitations 
against,  see  Limitation  of  Actions, 
99-101. 

Running  of  limitations  against,   see  LiMi- 

TATrt)N  OF  Actions,  100. 
Mandamus  to  officers  of,  see  Mandamtts,  I. 
c. 

Liability  of  state  building  commissioners 
who  discharged  person  employed  to  con- 
struct state  building,  see  Ob'FICERS,  99. 

Right  to  enjoin  fraud  in  election,  see  Par- 
ties, 104. 

Right  of  private  citizen  to  sue  for  repeal 
of  grant  by  state,  see  Parties,  111. 

Necessity  of  suit  in  name  of,  to  test  eligi- 
bility of  candidate  in  primary  election, 
see  Parties,  118. 

Sufficiency  of  notice  of  claim  to  decedent's 
property,  see  Pleading,  32. 

Public  funds  of,  see  Public  Moneys. 

Criminal  intent  as  element  of  oflfense  of  con- 
version of  state  funds,  see  Criminal 
Law,  10. 

Punishment  for  embezzlement  of  public 
money,  see  Criminal  Law,  249. 

State  control  over  public  service  corpora- 
tions, see  Public  Service  Commission. 

Contract  by,  to  furnish  convict  labor,  see 
Set-Off  and  Counterclaim,  20-22. 

Set-off  in  action  by,  see  Set-Off  and  Coun- 
terclaim, 20-23. 

State  institution,  see  State  Institutions. 

State  university,  see  State  Universities. 

Construction  of  statute  as  to  duty  of  at- 
torney general  to  appear  for  state  at 
request  of  governor,  see  Statutes,  257. 

Power  of,  to  tax  Federal  agencies  and  in- 
strumentalities, see  Taxes,  I.  b. 

Exemption  of  property  of,  from  taxation, 
see  Taxes,  I,  f.  4. 

Taxation  of  leasehold  of  property  belonging 
to  state,  see  Taxes,  48. 

Taxation  of  bonds  of,  see  Taxes,  82,  83. 

Succession  tax  on  transmission  of  property 
to,  see  Taxes,  324. 

Title  to  treasure-trove  vesting  in,  see 
Treasure-Trove,  1. 

Binding  effect  upon  state  courts  of  treaty, 
see  Treaties,  3. 

Right  of  one  engaged  to  erect  state  building 
to  maintain  trespass  against  state 
agents  who  enter  upon  property  and 
dispossess  him,  see  Trespass,  19. 

Question  for  jury  as  to  what  was  included 
in  state  grant,  see  Trial,  619. 

Rights  of,  in  waters,  see  Waters,  L 

Relative  rights  as  between  states  in  navi- 
gable waters,  see  Waters,  I.  b. 

Grant  by,  of  land  under  water,  see  Waters, 
I.  c,  4,  d. 

Ownership  and  control  of  public  waters  as 
against  individuals,  see  Watebs,  35-46. 

Disclaimer  by,  of  title  to  tide  lands,  see 
Waters,"  76. 

Contest  of  will  by,  see  Wills,  91-93. 
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1.  The  power  to  prohibit  the  use  of  the 
national  tlag  does  not  belong  exclusively  to 
the  Federal  Congress,  but  may  be  exercised 
by  the  several  states.  Halter  v.  State,  7: 
1079,  105  N.  W.  298,  74  Neb.  757. 

2.  In  conducting  transactions  with  re- 
spect to  its  lands,  the  state  acts  in  a  pro- 
prietary, and  not  in  a  sovereign,  capacity, 
and,  being  amenable  to  all  the  rules  of  jus- 
tice which  it  prescribes  for  the  copduct  of 
its  citizens,  it  will  not  be  permitted  to  re- 
voke a  grant  of  lands  made  upon  a  valua- 
ble consideration  which  it  retains.  Cleve- 
land Terminal  &  V.  R.  Co.  v.  State  ex  rel. 
Wlis,  39:  1219,  87  N.  E.  967,  85  Ohio  St. 
251. 

Indebtedness. 

3.  The  state  treasurer  may  refuse  to 
obey  a  statute  commanding  him  to  indorse 
warrants  when  the  constitutional  debt  limit 
is  reached,  although  the  statute  is  in  other 
respects  in  its  general  provisions  constitu- 
tional. Rhea  v.  Newman,  44:  989,  156  S. 
W.  154,  153  Ky.  604. 

4.  An  appropriation  of  money  to  pay 
the  debts  of  a  public  institution,  such  as  the 
state  fair,  is  not  the  creation  of  a  debt 
within  the  meaning  of  a  constitutional  pro- 
vision that  the  general  assembly  may  con- 
tract debts  to  meet  casual  deficits  or  fail- 
ures in  revenue,  but  such  debts  shall  not 
exceed  a  specified  amount.  Rhea  v.  New- 
man, 44:  989,  156  S.  W.  154,  153  Ky.  604. 

5.  Making  warrants  issued  for  payment 
of  debts  of  a  state  institution  bear  inter- 
est if  there  are  no  funds  in  the  treasury 
to  pay  them  when  they  are  presented  does 
not  constitute  the  warrant  a  debt  within 
the  meaning  of  a  constitutional  provision 
that  the  general  assembly  may  contract 
debts  to  meet  casual  deficits  or  failures  in 
revenue,  but  such  debts  shall  not  exceed 
a  specified  amount.  Rhea  v.  Nevraian, 
44:  989,  156  S.  W.  154,  153  Ky.  604. 

6.  An  obligation  which  the  state  under- 
takes or  is  obligated  to  pay  out  of  future 
appropriations,  that  is,  those  not  made  by 
the  legislature  creating  the  debt,  and  to  be 
paid  from  money  derived  from  levies  other 
than  those  made  by  the  then  existing  legis- 
lature, and  which  must  necessarily  be 
raised  by  levying  a  tax  upon  the  entire 
state.'  is  within  a  constitutional  provision 
that  the  state  shall  never  contract  any  in- 
debtedness beyond  a  specified  limit.  State 
ex  rel.  University  of  Utah  v.  Candland, 
24:  1260,  104  Pac.  285,  36  Utah,  406. 

7.  An  obligation  by  the  state  university 
to  repay  to  the  permanent  fund  created  by 
the  sale  of  public  lands  moneys  advanced 
for  the  erection  of  buildings  is  a  debt  of 
the  state,  within  the  meaning  of  a  con- 
stitutional provision  that  the  state  shall 
never  contract  any  indebtedness  beyond  a 
specified  limit,  where  the  state  must  repay 
the  money  if  it  is  ever  paid,  the  statutory 
provision  being  that  it  must  be  repaid  from 
appropriations  for  the  maintenance  of  the 
institution;  and  it  is  immaterial  that  the 
statute  declares  that  the  debt  shall  be  that 
of  the  university,  and  not  that  of  the  state. 
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State  ex  rel.  University  of  Utah  v.  Cand- 
land, 24:  1260,  104  Pac.  285,  36  Utah,  406. 

8.  Under  a  constitutional  provision 
that  the  legislature .  shall  not  create  any 
debt  or  liability  which  shall  exceed  a  speci- 
fied per  centum  upon  the  assessed  value  of 
the  taxable  property  in  the  state,  the  legis- 
lature, when  passing  an  act  autliorizing  the 
issuance  of  bonds,  must  be  governed  by  the 
assessed  value  of  the  taxable  property  as 
tiic  same  has  been  ascertained  and  then 
exists,  and  not  with  reference  to  the  possi- 
ble assessed  value  at  or  after  the  time  when 
the  legislative  act  authorizes  the  sale  of 
the  bonds,  as  the  legislature  cannot  antici- 
pate the  future  and  leave  it  within  the 
power  of  ministerial  and  executive  olficera 
to  swell  the  total  assessed  value,  that  they 
may  sell  state  bonds  at  their  pleasure. 
Lewis  V.  Brady,  28:  149,  104  Pac.  900,  17 
Idaho,  251. 

9.  The  words  "debt"  and  "liability"  in 
Idaho  Const.,  art.  8,  §  1,  which  provides 
that  the  legislature  shall  not  create  any 
debt  or  liability  which  sliall  exceed  a  speci- 
fied per  centum  upon  the  assessed  value  of 
the  taxable  property  in  the  state,  are  used 
not  in  a  technical  sense,  but  in  the  sense 
that  the  debt  or  liability  is  created  at  the 
date  of  the  passage  of  an  act  authorizing  an 
expenditure,  so  that  the  validity  of  an  act 
authorizing  the  issuance  of  bonds  must  be 
determined  as  based  on  the  assessed  valu- 
ation at  the  date  of  the  passage  of  the  act, 
and  not  at  the  time  of  the  issuance  of  the 
bonds.  Lewis  v.  Brady,  28:  149,  104  Pac. 
900,  17  Idaho,  251.  (Annotated) 
Power  to   sue. 

Action  by  attorney  general  on  behalf  of,  see 

Attorney  General,  4-9. 
Grounds  for  dismissing  action  brought  by, 

see  Dismissal  or  Discontinuance,  11. 
Right  to  maintain  bill  to  abate  nuisance  in 

city  street,  see  Nuisances,  64. 
State  as  party  plaintiflF,  see  Parties,  6. 

10.  A  statute  requiring  county  attorneys 
to  prosecute  violations  of  statutes  regulat- 
ing the  sale  of  intoxicating  liquors  does  not 
limit  or  exclude  the  power  of  the  state, 
through  the  attorney  general,  to  prosecute 
such  "violations.  State  ex  rel.  Young  v. 
RobiHSon,  20:  1127,  112  N.  W.  269,  101  Minn. 
277. 

11.  A  statute  permitting  the  court  to  ex- 
ercise the  power  of  supervision  or  control 
over  private  corporations  when  moved  there- 
to by  the  attorney  general  in  the  name  of 
the  state,  or  by  any  managing  officer  of  the 
corporation,  does  not  authorize  the  enter- 
taining of  such  jurisdiction  at  the  suit  of 
the  attorney  general  when  the  state  is  not 
the  real  party  in  interest.  State  v.  Mil- 
waukee Electric  R.  &  L.  Co.  18:  672,  116  N. 
W.   900,   136   Wis.   179.  (Annotated) 

12.  Mere  sentimental  interest  on  the  part 
of  the  public,  that  corporate  officers  behave 
well,  or  that  private  corporations  do  not 
squander  their  money,  does  not  constitute  the 
state  the  real  party  in  interest  in  a  pro- 
ceeding to  relieve  a  private  corporation  of 
recreant  oflicers,  or  to  recall  assets  to  the 
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treasury  of  the  corporation.  State  v.  Mil- 
waukee' Electric  R.  &  L.  Co.  i8:  672,  116  N. 
W.  !}0(),  186  Wis.  179. 

J 3.  'i  he  people  may  maintain  a  suit  to 
restrain  violation  of  a  statute  forbidding  a 
wasteful  pumping  of  water  and  a  gas  con- 
nected therewith  from  mineral  wells,  to  the 
injury  of  tlie  public  interests.  Hathorn  v 
Natural  Carbonic  Gas  Co.  23:  436,  87  N.  E. 
604,  194  N.  Y.  326. 

14.  A  proceeding  to  disbar  an  attorney 
for  unfitness  to  practise  his  profession  be- 
cause he  has  collected  money  for  clients 
which  he  has  refused  upon  demand  to  pay 
over  may  be  instituted  by  the  common- 
wealth's attorney  in  the  name  of  the  com- 
monwealth, although  a  statute  permits  him 
to  be  disbarred  for  the  cause  specified  up- 
on application  of  the  person  whose  money 
is  withheld.  Com.  v.  Roe,  19:  413,  112  S.  W. 
683,  129  Ky.  650.  (Annotated) 

15.  A  wrong  of  a  nature  which  affects 
the  rights  and  interests  of  the  people 
throughout  a  state,  wlien  committed  by  a 
public  service  corporation,  is  a  public  wrong, 
which  the  state  may  bring  suit  to  restrain 
without  having  any  pecuniary  or  property 
interest  in  the  matter.  State  v.  Pacific  Exp. 
Co.  18:  664,  115  N.  W.  619,  80  Neb.  823. 

16.  The  people  may  prosecute  a  suit  to 
prevent  dissipation  of  the  funds  of  an  in- 
corporated religious  society,  which  consti 
tuted  a  public  charity,  without  making  all 
members  of  the  society  parties  to  the  pro- 
ceeding. People  ex  rel.  Smith  v.  Braucher, 
47:  1015,  101  N.  E.  944,  258  111.  604. 
Liability   of   state   or   state   officer   to 

suit. 
Whether  action  is  one  on  contract  or  in  tort, 

see  Action  ob  Suit,  84. 
Liability   of   state    institution   to   suit,   see 

State  Institutions,  6-8. 

17.  The  provision  of  the  Federal  Consti- 
tution, that  no  suit  shall  be  brought  against 
any  state  by  citizens  of  another  state  applies 
to  a  suit  brought  against  a  state  by  its  own 
citizens  as  well  as  to  one  brought  by  a  citi- 
zen of  another  state.  Ex  parte  Young,  13: 
932,  28  Sup.  Ct.  Rep.  441,  209  U.  S.  123,  52 
L.  ed.  714. 

18.  No  action  lies  to  compel  the  state, 
either  directly  or  indirectly,  to  perform  a 
contract  by  which  it  agrees  to  pay  for  the 
construction  of  a  building  on  state  prop- 
erty. Caldwell  v.  Donaghey,  45:  721,  156 
S.  W.  839,  108  Ark.  60. 

19.  No  suit  lies  to  cancel  a  tax  sale  to 
the  state  as  a  cloud  on  title,  since  the  state 
cannot  be  sued,  and  the  result  cannot  be 
reached  indirectly  by  making  the  officers  of 
the  state  parties  defendant.  Sanders  v. 
Saxton,  i:  727,  75  N.  E.  529,  182  N.  Y.  477. 

(Annotated) 

20.  An  action  against  state  officials  to 
enjoin  them  from  enforcing  an  unconstitu- 
tional legislative  enactment  must  be  re- 
garded as  against  them  in  their  individual 
capacities,  and  not  as  against  the  estate. 
Bonnett  v.  Vallier,  17:  486,  116  N.  W.  885, 
136  Wis.  193. 

21.  That  the  attorney  general  of  a  state 
must,  to  enforce  a  state  statute,  resort  to 
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mandamus,  in  which  proceeding  he  ordi- 
narily represents  the  state  in  its  govern- 
mental capacity,  does  not  prevent  a  Federal 
court  from  enjoining  him  from  so  doing, 
where  the  statute  violates  the  Federal  Con- 
stitution, since,  in  such  case,  his  act  in  at- 
tempting, in  the  name  of  the  state,  to  en- 
force a  void  enactment,  is  merely  illegal,  be- 
cause in  conflict  with  the  sviperior  authority 
of  the  Federal  Constitution,  and  he  is 
stripped  of  his  official  character,  and  the 
prohibition  against  his  proceeding  does  not, 
therefore,  affect  the  state  in  its  government- 
al capacity.  Ex  parte  Young,  13:  932,  28 
Sup.  Ct.  Rep.  441,  209  U.  S.  123,  52  L.  ed. 
714. 

22.  A  Federal  court  may  enjoin  the  attor- 
ney general  of  a  state,  whose  general  duty 
is  to  enforce  the  state  statutes,  from  pro- 
ceeding to  enforce,  against  persons  affected, 
a  state  statute  which  violates  the  Federal 
Constitution,  such  proceeding  being  not 
prohibited  by  the  provision  of  the  Federal 
Constitution  forbidding  the  maintenance  of 
actions  against  a  state.  Ex  parte  Young, 
13:  932,  28  Sup.  Ct.  Rep.  441,  209  U.  S.  123, 
52  L.  ed.  714. 

23.  A  suit  to  enjoin  the  attorney  general 
from  enforcing  the  penal  law  of  a  state  is 
one  against  the  state,  within  the  meaning 
of  that  provision  of  the  Federal  Constitu- 
tion that  the  judicial  power  of  the  United 
States  shall  not  extend  to  any  suit  prose- 
cuted against  one  of  the  United  States  by 
citizens  of  another  one,  or  subjects  of  a  for- 
eign nation.  State  v.  Southern  R.  Co. 
13:  966,  59  S.  E.  570,  145  N.  C.  495. 

24.  A  proceeding  in  mandamus  brought 
for  the  purpose  of  requiring  the  auditing 
and  allowance  of  a  disputed  claim  for  rent 
growing  out  of  a  private  contract  between 
the  state  and  parties  owning  property  oc- 
cupied by  state  officials  is  an  action  brought 
against  the  state,  and  cannot  be  maintained 
except  with  its  consent.  Love  v.  Filtsch, 
44:  212,  124  Pac.  30,  33  Okla.  131. 

25.  Suits  against  officers  of  a  state  as 
representing  the  state  in  action  and  lia- 
bility, and  in  which  the  state,  although  not 
a  party  to  the  record,  is  the  real  party 
against  which  relief  is  sought,  and  in  which 
a  judgment  for  plaintiff,  although  nominal- 
ly against  defendant  as  an  individual,  could 
operate  to  control  the  action  of  the  state 
or  subject  it  to  liability,  are  suits  against 
the  state.  Love  v.  Filtsch,  44:  212,  124  Pac. 
30,   33   Okla.    131.  (Annotated) 

26.  The  constitutional  provision  protect- 
ing the  state  from  suit  does  not  apply  in 
favor  of  the  national  guard  and  its  oflBcers, 
so  as  to  prevent  the  issuance  of  an  injunc- 
tion against  the  operation  of  a  rifle  range 
so  as  to  endanger  the  lives  of  occupants  of 
neighboring  property.  Joos  v.  Illinois  Na- 
tional Guard,  43:  1214,  100  N.  E.  505,  257 
111.  138. 

27.  A  suit  to  compel  a  state  board  of 
equalization  to  make  a  true  equalization 
of  the  valuation  of  the  property  throughout 
the  state  for  purposes  of  taxation  is  not 
against    the    state,    within    the    meaning    of 
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a  constitutional  provision  exempting  the 
state  from  suit.  Ihiidekoper  v.  Hadley,  40: 
505,  177  Fed.   1.  100  C.  C.  A.  395. 

28.  A  claim  to  repayment  of  money  ex- 
acted from  tiie  taxpayer  by  taxing  officers 
to  replace  a  tax  payment  which  had  been 
embezzled  by  the  collector  is  within  a  stat- 
ute permitting  anyone  having  a  money  de- 
mand against  the  state  arising  out  of  a 
contract,  express  or  implied,  to  file  it  in 
court  for  adjudication,  although  the  state 
does  not  recognize  the  validity  of  the  claim 
or  contemplate  its  payment.  State  v.  Mu- 
tual L.  Ins.  Co.  42:  256,  93  N.  E.  213,  175 
Ind.  59. 

29.  When  officers  of  the  state  act  under 
invalid  autliority,  or  exceed  their  lawful 
authority,  and  thereby  invade  private  rights 
that  are  secured  by  the  Constitution,  an 
action  to  redress  injuries  caused  by  the 
unauthorized  act  is  not  a  suit  against  the 
state,  since  the  acts  of  officials  that  are 
not  legally  authorized  or  that  exceed  or 
abuse  authority  or  discretion  conferred  up- 
on them  are  not  acts  of  the  state.     Louis- 

illf   &    K.   R.   R.   Co.   V.   Burr.   44:  180,   58 
So.  543,  63  Fla.  491,  (Annotated) 

30.  Statutory  permission  to  anyone  hav- 
ing a  claim  against  the  state  to  begin  an 
action  therefor  does  not  create  a  riglit  of 
action  against  the  state  for  injiny  through 
a  defect  in  a  state  armory  leased  for  ex- 
hibition purposes,  where  the  injury  was 
due  either  to  the  negligence  of  the  state's 
agent  in  supervising  tlie  construction  of  the 
building  or  in  leasing  it.  in  an  unsafe  con- 
dition. Riddoch  v.  State.  42:  251,  123  Pa^. 
450,   «8   Wash.   329.  (Annotated) 

31.  A  state  does  not  become  liable  for 
the  torts  of  its  otUcers  by  permitting  the 
leasing  of  its  armory  for  pay,  on  the  theory 
that  it  thereby  engages  in  a  private  enter- 
prise and  abandons  its  right  to  immunity 
from  suit.  Riddoch  v.  State,  42:  251,  123 
Pac.  4.'>n.  68  Wash.  329. 

32.  Neither  the  state  nor  any  of  the 
subdivisions  through  which  it  operates  is 
liable  for  torts  committed  by  public  officers, 
save  in  definitely  excepted  classes  of  cases. 
f'laus?ien  v.  T.uve'no,  15:  698,  115  N.  W.  643, 
103  Minn.  491. 

Relation  to  Federal  government. 
Relative  right  of  state  and  United  States  in 

navigable  waters,  see  Waters,  I.  b. 
Right  of  state  to  grant  land  under  water, 

see  WATEais,  85-89. 

33.  The  statute  (Code  Civ.  Proc.  §  419 
[Kan.  Gen.  Stat.  1009,  §  6014])  providing 
for  the  recovery  of  damages  for  death  caused 
by  wrongful  act  was  in  force  before  the 
passage  of  the  act  ceding  to  the  United 
States  jurisdiction  over  tlie  Fort  Leaven- 
worth military  reservation  (chap.  66  Laws 
1875,  Gen.  Stat.  1909,  §  4584),  and  it  is 
no  defense  to  an  action  to  recover  such 
damages  against  a  power  company  supply- 
ing an  electric  current  for  are  lighting  on 
such  reservation  that  the  death  occurred 
thereon.  HoflFman  v.  Leavenworth  Light, 
H.  &  P.  Co.  50:  574,  138  Pac.  G32,  91  Kan. 
450. 
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Application  to,  of  statute  requiring  taking 
of  bond  from  contractor  for  protection 
of  materialman,  etc.,  see  Bonds,  11. 


STATE  AUDITOR. 

Mandamus  to,  see  Mandamus,  133. 


STATE    BOARD. 


Right  of  courts   to   control   action  of,   see 
COUBTS,  96. 


STATE   COURTS. 


Error    to,    from    United    States    Supreme 

Court,  see  Appeal  and  Ebbob,   60-63. 
Jurisdiction    of,    see    Appeal    and    Ebbob, 

II.  c;  CoUBTS,  II.;  IV. 
Following    Federal    decisions,    see    Coubts, 

V.   d. 
Federal   courts   following  decisions   of,   see 

CouBTS,  V.  f. 
Removal  of   cause  from,   see   Removal  of 

Causes. 


STATED   ACCOUNTS. 

See  Accounts. 

»» « » 


STATE    DEPOSITORY. 

Bond  by,  see  Bonds,  II.  d. 


STATE  INSTITUTIONS. 

Requiring  compensation  from  estates  of 
persons  confined  in  state  hospital  for 
insane,  see  Constitutional  Law,  194. 

Appropriation  of  money  to  pay  debts  of, 
as  ereaii  i;i  of  state  debt,  see  State, 
4,  5. 

Creation  of  state  hospitals  by  special  act, 
see  Statutes,   154. 

Exemption  from  taxation,  see  Taxes,  334. 

See  also  AaRicuLTUBAL  Societies;  Statb 
Univebsity. 

1.  Incidental  expenses  of  a  state  col- 
lege such  as  those  arising  from  athletics,  a 
college  magazine,  repair  gf  musical  instru- 
ments or  typewriters,  or  in  the  replacing  .of 
laboratory  apparatus,  may  not  be  charged 
and  collected  by  the  college  authorities  as 
a  condition  precedent  to  entrance.  Connell 
v.  Gray,  42:  336,  127  Pac.  417,  33  Okla.  591. 

2.' The  board  of  regents  of  a  state  col- 
lege, having  power  to  prescribe  the  kind  of 
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uniform  or  gymnasium  suit  and  to  rfiquire 
the  same  to  be  worn  by  tlie  students,  may 
require  the  students  at  tlie  tinie  of  entrance 
to  provide  themselves  vvitli  sucli  uniform  or 
suit,  or  make  a  reasonable  deposit  to  cover 
the  cost  of  the  same.  Connell  v.  Gray, 
42:  336,  127  Pac.  417,  33  Okla.  591. 

(Annotated) 

3.  A  statutory  provision  that  all  citi- 
zens of  a  state  between  certain  ages  shall  be 
admitted  to  all  the  privileges  of  a  state 
college  and  instruction  therein,  upon  ap- 
plication, does  not  require  said  college  to 
be  maintained  free  of  tuition  and  that  stu- 
dents be  admitted  therein  for  instruction 
free  from  all  fees  and  charges.  Connell  v. 
Gray,  42:  336,  127  Pac.  417,  33  Okla.  591. 

4.  Ihe  regents  of  an  agricultural  and 
mechanical  college  established  by  the  state 
may  require  a  reasonable  sum  to  be  de- 
posited by  each  student  as  a  condition 
precedent  to  entrance,  to  be  held  as  earnest 
money  for  all  negligent  breakage  or  dam- 
age to  the  property  of  said  institution  while 
the  depositor  is  a  student,  to  be  refunded  at 
the  end  of  tlie  term  or  session,  provided  it 
is  not  consumed  by  breakage  or  damage  to 
the  property  of  the  institution  by  each 
student;  and  a  fee  of  $2.50  for  such  purpose 
is  not  unreasonable.  Connell  v .  Gray, 
42:  336,  127  Pac.  417,  33  Okla.  591. 

5.  The  board  of  regents  of  a  state  col- 
lege cannot  exact  a  fee  of  students  to  be 
used  for  the  maintenance  of  a  Young  Men's 
or  Young  Women's  Christian  Association. 
Connell  v.  Gray,  42:  336,  127  Pac.  417,  33 
Okla.  591. 

Inability    of;    suits    against. 

Liability  for  acts  of  employees  of  state 
lunatic  asylum,  see  Charities,  90-93. 

Striking  out  part  of  pleading  in  action 
against,  see  Pleading,  154. 

Liability  for  street  improvement  assess- 
ments, see  Public  Improvhiments,  47. 

Obligation  of,  as  debt  of  state,  see  State, 
7. 

6.  Mere  statutory  authority  to  magis- 
trates to  commit  a  certain  class  of  offenders 
to  the  custody  of  a  corporation  organized 
for  reformatory  purposes  does  not  render 
the  institution  a  governmental  agency 
within  the  rule  that  such  agencies  are  not 
liable  for  the  torts  of  their  agents.  Callon 
V.  House  of  Good  Shepherd,  24:  286,  122  N. 
W.  631,  158  Mich.  361. 

7.  A  public  corporation  such  as  an  agri- 
cultural college  receiving  state  aid  and  in- 
vested with  municipal  powers  cannot  avail 
itself  of  the  state's  constitutional  immuni- 
ty from  suit  in  a  proceeding  against  it  for 
constructing,  under  state  authority,  but  for 
its  own  corporate  purposes  and  advantages, 
a  dyke  upon  land  owned  by  the  state,  but 
in  the  use,  possession,  and  enjoyment  of 
the  college,  so  as  to  damage  or  take  private 
property  without  due  process  of  law.  Hop- 
kins v.*  CUnison  Agricultural  College,  35: 
243,  31  Sup.  Ct.  Pvep.  6.'54,  221  U.  S.  636,  55 
L.  ed.  SOQ.  (Annotated) 

8.  The  possibility  that  the  judgment 
cannot  be  enforced  by  levy  and  sale  under 
execution  aflords  no  reason  why  a  court 
Digest   1-52  j:..R.A.(N.S.) 


should  decline  jurisdiction  of  a  suit  against 
a  state  college  for  taking  private  property 
for  its  corporate  purposes  without  due  proc- 
ess of  law.  Hopkins  v.  Clemson  Agricul- 
tural College,  35:  243,  31  Sup.  Ct.  Rep.  654, 
221  U.  S.  636,  55  L.  ed.  890. 


STATEMENT. 


On  appeal,  see  Appeal  and  Error,  IV.  n. 

Of  mechanics'  lien,  see  Mechanics'  Liens, 
93-99. 

Admissibility  of  statement  of  seller  on  ques- 
tion of  ownership  of  insured  property, 
see  Evidence,  870. 


STATE  MILITIA. 


See  Militia. 


STATE  REPORTS. 

Right  of  one  publishing,  under  contract 
with  state,  to  print  and  sell  copies  of 
repoi-ts,  see  Contracts,  13,  14;  Prin- 
cipal AND  Agent,  3 ;  Trusts,  55. 

♦  •» 


STATE'S  ATTORNEY. 

See  District  and  Prosecuting  Attobneys. 
^  >» 


STATE   SUPERVISION. 

Over  public  service  corporations,  see  Pub- 
lic Service  Commission;  State,  11, 
12. 


STATE  TREASURER. 

Right  of  receiver  of  surety  company  to 
funds  deposited  by  company  with  state 
treasurer  to  secure  its  contracts,  see 
Insurance,   30. 

Rights  of,  as  to  public  money,  see  Public 
Moneys. 

Refusal  to  obey  statute  as  to  indorsement 
of  state  warrants,  see  State,  3. 


STATE  UNIVERSITIES. 

Adverse  possession  of  land  granted  to  state 
for  purpose  of,  see  Adve^jse  Posses- 
sion, 39. 

Liability  for  street  improvement  assess- 
ments, see  Public  Improvements,  47. 

Obligation  of,  as  debt  of  state,  see  State, 
7. 
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Partial  invalidity  of  statute  providing  for 
erection  of  building  at,  Bee  Statute^s, 
68. 

Exemption  from  taxation,  see  Taxes,  334. 


STATION. 


See  Depot. 


STATION    AGENTS. 

Duty  of  carrier  to  provide,  see  Cabbiebs, 
1079-1081,  1089. 


STATIONERY  WORK. 

Statute  requiring  all  county  stationery  work 
to  be  done  within  county,  see  Com- 
meece,  7;  Constitutional  Law,  .454; 
conteacts,  802. 


STATISTICS. 


Validity  of  statute  establishing  bureau  of 
vital  statistics,  see  Constitutional 
Law,    638. 


STATUS. 

Conflict   of   laws   as   to,   see   Conflict   of 

Laws,  L  c. 
Presiunption  as  to,  see  Evidknck,  II.  e,  1. 


♦  ♦» 


STATUTE  DE  DONIS. 

See  Deeds,  79. 

♦  •» 

STATUTE  OF  FRAUDS. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  136,  137. 

In  general,  see  Contracts,  I.  e. 

Necessity  of  specially  pleading,  see  Plead- 
ing, 493-495. 

Specific  performance  of  oral  contracts,  see 
Specific  Pebformance,  I.  b. 

Parol  trusts,  see  Trusts,  I.  c. 

#  * » 


STATUTE  OF  IiIMITATIONS. 

See  Limitation  of  Actions. 

#•» 

STATUTE    OF   USES. 

See  Tbusts,  3,  6,  7,  16.  27.  28,  66. 
Digest  1-52  I^R.A.(N.S.) 


II. 


III. 


STATUTES. 

.  Enactment ;  validity,   1—1 SS. 
a.  Enactment,    1—12. 
h.  Tir.\e    of   passage    and   taking 
effect,   18-15. 

c.  Validity,-  in  general,   10—82. 

1.  In   general,    16—44. 

2.  Invalid  in  part,  4&—S2. 

a.  General      principles, 

45-54. 

b.  Particular        statutes, 

55-82. 

d.  Judicial  examination;  legisla- 
tive journals,  83—80. 

e.  Entitling ;    expression    of   sub' 

ject,   87-143. 

1.  General  rules,  87—90. 

2.  Instunvcs,  91—129. 

8.  Amendments;  revision; 
codification;  repeal,  130— 
143. 

f.  Plurality     of     subjects,     144— 

149. 

g.  Local    or    special    legislation, 

150-185. 

1.  General    principles,    ISO— 

153. 

2.  Instances,  154—185. 
Construction;      operation;      effect, 

186-322. 
a.  In     general;     use     of    toords, 

186-257. 
5.  Strict  or  liberal  construction, 

258-275. 

c.  Adopted  or  re-enacted  statutes, 

276-291. 

d.  Prospective     or     retrospective 

operation,    292—322. 
Repeal;  amendment;  revision;  re- 
enactment,  323—372. 


Curing  defective  acknowledgment,  see  Ac- 
knowledgment, IV. 

Review  of,  by  court,  see  Appeal  and  f^oB, 
61-63;  Courts,  I.  c,  2. 

Appropriation  acts,  see  Appropriations. 

State  statute  afl'ecting  commerce  remaining 
in  effect  till  action  by  Congress,  sec 
COMMEIRCE,    49. 

Abrogation  of  common  law  by,  see  Common 
Law,  6,  7. 

Ill^ality  of  contract  under  express  provi- 
sion of,  see  Contracts,  III.  b. 

Validity  of  contract  to  secure  suspension 
of,  see  Contracts,  465. 

Validity  of  contract  to  procure  passage  of, 
see  Contracts,  515,  516. 

Charter  of  corporation,  see  Corporations, 
III. 

Effect  of  state  laws  on  Federal  jurisdiction, 
see  Courts,  256-261. 

Exclusiveness  of  statutory  remedy,  see 
Election  of  Remedies,  7-12;  Name,  6. 

Judicial  notice  of,  see  Evidence,  I.  a. 

Presumption  as  to,  see  Evidence,  II.  a. 

Married  women's  acts,  see  Husband  and 
Wife. 

Statutes  providing  for  initiativ-ij,  referpn- 
dum  and  recall  elections,  see  Initia- 
tive, Referendum  and  Recall,  3. 


STATUTES,  I.  a. 
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Reading  statute  into  insurance  policy,  see 

Insurance,  167. 
Validity     of     ordinance     regulating     liquor 
trafBc,  which  covers  same  subject-mat- 
ter    as     statute,     see     Intoxicating 
Liquors,  24. 
Mandamus   to  compel  delivery  of   copy   of, 

to  citizen,  sec  Mandamus,  37-39. 
Mandamus  to  compel   promulgation   of,   by 
keeper  of  legislative  rolls,  see  Manda- 
mus, 39. 
Requiring  notice  to  master  of  cause  of  in- 
jury to  servant,  see  Master  and  Seirv- 
ANT,  186-191. 
Force  and  effect  of  municipal  charter,  see 

Municipal  Corporations,  I.  d. 
Curative  act  to  validate  invalid  municipal 
ordinance,     see     Municipal     Corpora- 
tions, 87,  88. 
Imputed  notice  of,  see  Estoppex,  54;   No- 
tice, 7. 
Notice  of,   to  one  reclaiming  arid  govern- 
ment  land,   see   Covenants   and   Con- 
ditions, 61. 
Authority    by,    to    maintain    nuisance,    see 

NxnsANCES,  189-203. 
Necessity   and   sufficiency   of  pleading,   see 

Pleading,  I.  j. 
Effect  of  state  statutes  in  military  reserva- 
tion within  state,  see  State,  33. 
Quoting    from,    or    giving    instructions    in 

language  of,  see  Trial,  1068,  1069. 
Enforcement  of  statute  of  other  state,  see 

Conflict  of  Laws. 
Injunction    by    Federal    court    against    en- 
forcement of  state  statute,  see  Courts, 
231,  272,  284-286. 
Injunction  against  enforcement  of,  see  In- 
junction, 299-302,  304,  305,  349-355; 
Parties,  41,  167;  Statj?,  20-23. 
Jurisdiction  of   suit  to  enjoin   enforcement 

of,  see  Courts,  252. 
Mandamus  to  compel  compliance  with,  see 

Mandamus,  105. 
Violation  of,  as  defense  to  action,  see  Ac- 
tion  or   Suit,   38,   39;    Automobiles, 
69;    BRiDfiES,    18;    Master   and    Serv- 
ant, 612,  613,  646;  Sunday,  31,  32. 
Violation  of  penal  law  as  contributory  neg- 
ligence, see  Negligence,  205. 
Arrest  for  violation  of,  see  Arrest,  1. 
Who  may  complain  of  violation  of,  see  At- 
tachment, 19. 
Violation    of,    as    proof    of    negligence,    see 

Automobiles,  36;   Carriers,  549. 
Private   action   for  violation   of,   see   Case, 
5;    Explosions    and    Explosives,    4; 
Highways,  327. 
Effect  of  violation  of  statute  by  servant  on 
right  to  hold  master  liable  for  injury, 
see  Master  and  Servant,  139. 
Employment  of  children  in  violation  of,  see 

Master  and  Servant,  157-177. 
Criminal  liability  of  municipality  for  vio- 
lating   penal    statute,    see    Municipal 
Corporations,  498. 

/.  Enactment;  validity. 

a.  Enactment. 

(See  also   same  heading  in   Digest   L.R.A 

1-10.) 
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Legislative  journals  as  evidence,  see  infra, 
85,  86. 

Referring  to  people  for  approval,  see  Con- 
stitutional Law,  I.  d,  2. 

Enactment  of  ordinance,  see  Municipal  Cor- 
porations, II.  c,  2. 

1.  By  conferring  the  legislative  power 
upon  a  senate  and  assembly,  the  people, 
by  necessary  implication,  parted  with  au- 
thority to  legislate  directly,  though  they 
did  not  so  part  with  the  authority  to  deter- 
mine, by  legislative  permission,  whether  a 
law  enacted  in  the  constitutional  way  shall 
be  put  into  operation.  State  ex  rel.  Muel- 
ler V.  Thompson,  43:  339,  137  N.  W.  20,  149 
Wis.  488. 

2.  Under  a  constitutional  provision  that 
no  bill  shall  become  a  law  unless  it  shall 
have  been  upon  the  desks  of  the  members  in 
its  final  form  at  least  three  legislative  days 
prior  to  its  final  passage,  the  bill  need  not, 
after  passing  one  house,  lie  on  the  desks  of 
the  members  of  the  other  for  three  days,  but 
it  is  sufficient  if  it  was  on  their  desks  in  its 
final  form  for  the  required  time.  People  ex 
rel.  Hatch  v.  Reardon,  8:  314,  77  N.  E.  970, 
184  N.  y.  431. 

3.  An  erroneous  number  of  original  bill, 
employed  by  mistake  of  the  clerk  in  at- 
tempting to  give  a  double  description  to  a 
bill  signed  by  the  presiding  officer  of  a  leg- 
islative body,  while  giving  its  correct  num- 
ber as  enrolled  bill,  will  be  rejected  as  sur- 
plusage if  the  records  show  that  the  speci- 
fied number  of  original  bill  was  not  passed, 
but  that  the  enrolled  bill  mentioned  was 
passed,  duly  signed,  and  filed  in  the  proper 
archives.  George  Bolln  Co.  v.  North  Platte 
Valley  Trrig.  Co.  39:  868,  121  Pac.  22,  19 
Wyo.  542. 

4.  A  statute  is  not  vitiated  by  an  un- 
authorized change  in  the  position  of  a  pro- 
viso in  the  bill,  where  as  the  bill  was  passed 
the  proviso  was  in  a  place  where  it  would 
be  just  as  efi"ective  as  in  the  place  where  it 
appeared  in  the  printed  statute.  Weed  v. 
Bergh,  25:  1217,  124  N.  W.  664,  141  Wis. 
569. 

6.  A  constitutional  provision  requiring 
the  presiding  officer  of  each  house,  in  the 
presence  of  the  house  over  which  he  pre- 
sides, to  sign  all  bills  passed  immediately 
after  their  titles  have  been  publicly  read, 
and  the  fact  of  the  signing  to  be  at  once 
entered  upon  the  journal,  is  mandatory. 
George  Bolln  Co.  v.  North  Platte  Valley 
Irrig  Co.  39:  868,  121  Pac.  22,  19  Wyo.  542. 
Reading. 

6.  A  Constitutional  requirement  that  a 
bill,  on  its  final  passage,  shall  be  "read 
at  length,  section  by  section,"  is  shown  to 
have  been  suBstantially  complied  with  where 
the  record  shows  that  the  bill  was  "read  in 
full,"  as  to  "read  in  full"  -means  to  read 
from  beginning  to  end,  without  abridgment 
or  omission;  and,  if  so,  the  bill  is  read  at 
length,  section  by  section.  Tarr  v.  Western 
Loan  &  Sav.  Co.  21:  707,  99  Pac.  1049,  15 
Idaho,  741. 

7.  A  constitutional  provision  requiring 
that  a  bill  shall  not  be  put  upon  final  pas- 
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sage  until  the  same,  with  the  amendments 
thereto,  shall  have  been  printed,  and  that  it 
shall  not  become  a  law  unless  the  same  shall 
have  been  read  on  three  several  days  in 
each  house  previous  to  the  vote  thereon,  and 
also  providing  that,  in  case  of  urgency, 
two  thirds  of  the  house  where  such  bill  may 
be  pending  may,  upon  a  vote  of  the  yeas 
and  nays,  dispense  with  such  provision,  and 
that,  on  the  final  passage  of  all  bills,  they 
shall  be  read  at  length,  section  by  section, 
and  the  votes  shall  be  taken  by  yeas  and 
nays  upon  each  bill  separately,  and  shall 
be  entered  upon  the  journal,  is  complied 
with  where  the  journal  record  of  a  bill 
shows  that  it  was  read  a  first  and  second 
time  on  different  days,  and,  after  the  second 
reading,  amendments  were  adopted,  the  first 
and  second  reading  of  which  on  different 
days  was  dispensed  with  under  the  above 
provision,  and  the  amendments  were  read 
a.  first  and  second  time  on  the  same  day,  and 
printed,  and  the  bill,  as  amended,  was  there- 
after read  at  length,  section  by  section,  and 
the  yea  and  nay  vote  taken  thereon  and  en- 
tered upon  the  journal.  Tarr  v.  Western 
Loan  &  Sav.  Co.  21:  707,  99  Pac,  1049,  15 
Idaho,  741. 

8.  A  constitutional  requirement  that  a 
bill  shall  not  become  a  law  unless  the  same 
shall  have  been  read  on  three  several  days 
in  each  house  previous  to  the  final  vote 
thereon,  and  providing  for  dispensation  of 
such  rule  in  case  of  urgency  by  a  two-third 
vote  of  the  house  in  which  the  bill  may  be 
pending,  applies  alike  to  amendments  and 
original  bills.  Tarr  v.  Western  Loan  &  Sav. 
Co.  21:  707,  99  Pac.  1049,  15  Idaho,  741. 

9.  Amendments  to  legislative  bills  read 
on  three  separate  days,  as  required  by  the 
Constitution,  made  at  the  third  reading,  do 
not  make  it  necessary  to  repeat  a  reading 
of  the  bills  in  their  entirety  on  the  three 
separate  days.  Capito  v.  Topping,  22:  1089, 
64  S.  E.  845,  65  W.  Va.  587. 

10.  Amendments  made  to  a  bill  while 
under  consideration  by  the  legislature  need 
not,  under  Neb.  Const,  art.  3,  §  11,  be  reau 
at  large  before  each  house  on  three  different 
days,  but  it  is  sufficient  that  such  amend- 
ments be  printed  as  required  by  said  sec- 
tion, and  that  the  bill  as  amended  be  adopt- 
ed by  both  houses.  Cleland  v.  Anderson, 
5:  136,  92  N.  W.  306,  96  N.  W.  212,  98  N.  W. 
1075,  06  Neb.  252,  105  N.  W.  1092,  75  Neb. 
273. 

11.  The  substitution  under  the  same 
title,  by  a  committee,  of  another  bill  with 
materially  different  provisions,  for  one 
which  had  passed  the  house  on  two  separate 
readings  without  attempting  to  amend  by 
substitution,  does  not  require  cpmpliance  in 
the  changed  form  with  the  requirement  that 
bills  must  be  passed  on  three  readings  to 
become  valid  laws,  but  one  additional  pass- 
ace  is  sufficient.  Southern  R.  Co.  v.  Mem- 
phis, 41:  828,  148  S.  W.  662,  126  Tenn.  267. 
Governor's   approval. 

Power  to  veto  appropriation  bill  after  ad- 
journment of  legislature,  see  Appro- 
PBIAT10N8,  15. 
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Power  of  governor  to  exact  contract  as  con- 
dition of  signing  bill,  soo  Okhcebs,  SO. 

Exclusion  of  Sunday  in  comimting  period 
allowed  after  adjournnK.'nt  of  legisla- 
ture for  disapproval  of  act,  see  Time, 
10. 

12.  A  constitutional  provision  requiring 
the  governor  to  file  a  bill,  with  the  objec- 
tions thereto,  in  the  office  of  the  secretary 
of  state,  within  five  days  after  the  adjourn- 
ment of  the  legislature,  in  order  to  effect  a 
veto  thereof,  is  mandatory,  both  as  to  the 
time  and  manner  of  exercising  the  power. 
Capito  V.  Topping,  22:  1089,  64  S.  E.  845, 
65  W.  Va.  587. 

Notice. 

See  infra,  83. 

6.   Time  of  passage  and  taking  effect. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Time  of  passage  and  taking  effect  of  mu- 
nicipal ordinance,  see  Municipal  Cob- 

POBATIONS,   II.    C,   3. 

13.  An  act  providing  that  it  shall  take 
effect  on  and  after  its  passage  does  not 
"express  an  emergency,"  under  the  constitu- 
tional provision  that  no  act  shall  take  ef- 
fect until  three  months  after  the  adjourn- 
ment of  the  session  at  which  it  is  enacted, 
unless  in  case  of  emergency,  to  be  expressed 
in  the  act,  the  legislature  shall  otherwise 
direct.  State  v.  Pacific  Exp.  Co.  18:  664,  115 
N.  W.  619,  80  Neb.  823. 

14.  Failure  of  a  commission  to  publish 
the  maximum  rates  to  be  charged  by  a  rail- 
road company  as  required  by  the  statute  fix- 
ing them  does  not  prevent  their  becoming 
effective  from  the  time  at  which  the  statute 
states  that  they  shall  take  effect.  State  v. 
Southern  R.  Co.  13:  966,  59  S.  E.  570,  145 
N.  C.  495.     ■ 

15.  A  statute  forbidding  railroad  em- 
ployees to  work  more  than  a  certain  num- 
ber of  hours  during  a  day  becomes  effective 
from  the  first  moment  of  the  day  of  its  en- 
actment, so  that  it  is  violated  by  one  who 
works  the  forbidden  number  of  hours  after 
that  time  during  such  day.  Lloyd  v.  North 
Carolina  R.  Co.  45:  378,  66  S.  E.  604,  151 
N.  C.  536. 

c.  Validity;  in  general, 

1.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Jurisdiction  of  appeal  involving  constitu- 
tionality, see  Appeal  and  Ebbor,  77, 
78. 

Raising  question  of  validity,  for  first  time 
on  appeal,  see  Appeal  and  Error,  7.39. 

Constitutionality  in  general,  see  Constitu- 
tional Law. 

Of  retroactive  laws,  see  Constitutional 
Law,  I.  b,  2, 

Duty  of  court  to  test  by  all  constitutional 
limitations,  see  Courts,  87. 
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Equitable  jurisdiction  of  proceeding  to  test 
validity,  see  Equity,  42. 

Presumption  of  validity,  see  Evidence,  84, 
85. 

Review  on  habeas  corpus,  see  Habeas  Cob- 
pus,  2629. 

Judge's  right  to  retain  salary  paid  "subject 
to  any  claim  of  the  county"  where  stat- 
ute under  whicli  paid  is  subsequently 
de^'lared  unconstitutional,  see  Judges, 
27. 

Right  to  question  Aalidity,  in  mandamus 
proceeding,  see  Mandamus,  128-134. 

Validity  of  ordinance,  see  Municipal  Cob- 
POBATIONS,  II.  c,  4. 

Sufficiency  of  pleading  to  raise  question  of 
validity,  see  Pleading,  413.  • 

Determination  of  constitutionality,  on  de- 
murrer, see  Pleading,  653. 

Sufficiency  of  appropriation  act,  see  Ap- 
PBOPRIATIONS,   2-13. 

Of  statute  limiting  speed  of  automobiles, 
see  AuTOMor5iLES,  7. 

Of  statute  requiring  license  for  sale  by  sam- 
ple of  goods  made  in  other  state,  see 
Commerce,  138. 

Of  statute  permitting  bankrupt  to  assign 
insurance  to  wife,  see  Insurance,  449. 

Of  statutes  proliibiting  or  regulating  sale 
of  liquor,  see  Intoxicating  Liquors,  I. 

Of  license  tax  on  purchasers  at  tax  sales, 
see  License,  54,  56,  86. 

Of  rate  statutes,  see  Rates,  1. 

Of  statutes  as  to  schools,  see  Schools,  I.  a. 

Statute  authorizing  taxation  of  chattel  real, 
see  Taxes,  61. 

See  also  supra,  4;  infra,  342. 

16.  Within  constitutional  limits,  the  leg- 
islature is  the  sole  judge  as  to  what  laws 
shall  be  enacted  for  tlie  protection  and  wel- 
fare of  the  people,  and  as  to  when  and  how 
the  police  power  of  the  state  is  to  be  exer- 
cised. State  v.  Drayton,  23:  1287,  117  N. 
W.  768,  82  Neb.  254. 

17.  An  act  of  the  legislature  will  net  be 
declared  unconstitutional  unless  its  con- 
flict with  the  Constitution  is  clear  and  cer- 
tain. Stout  V.  State  ex  rel.  Caldwell,  45: 
884,  130  Pac.  553,  36  Okla.  744. 

18.  In  testing  a  legislative  enactment  as 
regards  its  constitutionality,  all  reasonable 
doubts  must  be  resolved  in  favor  of  legis- 
lative power.  Bonnett  v.  Vallier,  17:  486, 
116  N.  W.  885,  136  Wis.  193. 

19.  An  unconstitutional  legislative  enact- 
ment, though  law  in  form,  is  in  fact  not  law 
at  all,  and  can  neither  confer  rights,  im- 
pose duties,  nor  all'ord  protection,  and  is  in 
legal  contemplation  as  inoperative  as  though 
it  had  never  been  passed.  Bonnett  v.  Val- 
lier, 17:  486,  116  N.  W.  885.  136  Wis.  193. 

20.  Good  intentions  in  the  passage  of  a 
law,  or  a  praiseworthy  end  sought  to  be 
obtained  thereby,  cannot  save  an  enactment 
from  judicial  condemnation,  if  it  transcends 
limitations  wliich  the  Constitution  has 
placed  upon  legislative  power.  Bonnett  v. 
Vallier,  17:  486,  116  N.  W.  885,  136  Wis. 
193. 

21.  To  overthrow  a  tax  law  on  the 
;p"Ound  that  it  violates  the  Constitution, 
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it  must  be  clearly  shown  to  do  so.  Black- 
rock  Copper  ]Min.  &  M.  (  o.  v.  Tiiigey,  28: 
25s,  98  Pac.  180,  34  Utah,  :H'> ». 

22.  A  statute  requiring  a  property  own- 
er to  take  a  good  and  sufiicient  bond  from 
one  contracting  to  do  work  for  him,  to  pay 
claims  of  laborers  and  materialmen,  is  in- 
sutlicient  which  does  not  fix  any  metliod  for 
ascertaining  the  penalty  of  the  bond. 
George  BoUn  Co.  v.  North  Platte  Vallev 
Irrig.  Co.  39:  868,  121  Pac.  22,  19  Wyo.  542. 

23.  A  statute  for  the  punishment  of 
lynching  is  not  defective  for  failure  to  de- 
fine the  crime  otherwise  than  by  name,  or 
to  state  that  it  shall  be  a  felony,  if  a  pun- 
ishment is  prescribed  for  it.  State  v.  Lewis, 
7:  669,  55  S.  E.  600,  142  N.  C.  626. 
Reasonableness. 

24.  Statutory  regulations  concerning  the 
erection  and  maintenance  of  tenement 
houses,  which  are  impossible  or  imprac- 
ticable to  comply  with,  either  because  of  ab- 
sence of  facilities  necessary  therefor,  or  ex- 
pense so  great  as  to  render  the  regulations 
prohibitive  in  many  situaions,  are  unrea- 
sonable. Bonnett  v.  Vallier,  17:  486,  116 
N.  W.  885,  136  Wis.  193. 

25.  In  deterjnining  the  reasoT>ahleness  of 
a  statute  regulating  the  construction  and 
maintenance  of  tenement  houses,  the  court 
must  look  to  the  language  of  the  statute 
and  to  all  the  facts  bearing  on  the  situation, 
of  which  it  may  properly  be  said  to  know 
judicially,  because  or  their  common  nature 
or  otherwise.  Bonnett  v.  Vallier,  17:  486, 
116  N.  W.  885,  136  Wis.  193. 

26.  A  statute  requiring  an  advertise- 
ment for  help  during  the  e\iste;ice  of  a 
strike  to  state  the  fact  of  its  existence  is 
not  unreasonable.  Com  v.  Libbey,  49:  879, 
103  N.  E.  923,  216  Mass.  356.  (Annotated) 
Proviso;   repugnancy. 

27.  A  proviso  in  a  statute  requiring  the 
issuance  of  peddler's  licenses  for  one  year, 
to  the  effecft  that  they  shall  terminate  on 
the  second  Monday  of  January  succeeding 
the  year  in  which  they  are  issued,  is  void 
for  repugnancy.  McKnight  v.  Hodge,  40: 
1207,  104  Pac.  504,  55  Wash.  289. 

W^ho  may  question  validity. 
Unconstitutionality  of   statute   as  to  third 

person  as  defense,  see  Action  or  Suit, 

46-51,  53,  54. 
In  mandamus  proceeding,   see  Mandamus, 

128-134. 

28.  A  person  specially  injuriously  affect- 
ed by  enforcement  of  an  unconstitutional 
law  may,  in  judicial  proceedings,  challenge 
the  validity  thereof.  Bonnett  v.  Vallier,  17: 
486,  116  N.  W.  885,  136  Wis.  193. 

29.  A  citizen  and  taxpayer  who  has  a 
special  pecuniary  interest  in  the  perform- 
ance of  an  official  act  required  by  statute 
may^  in  a  mandamus  jjroceeding  to  compel 
such  performance,  attack  the  constitution- 
ality of  an  apparently  inconsistent  statute. 
State  ex  rel.  Fooshe  v.  Burley,  16:  266,  61 
S.  E.  255,  80  S.  C.  127. 

30.  One  who  has  received  notice  and 
been  heard  before  being  assifrned  to  a 
colored  school  rather  than  a  white  school 
cannot   attack   the   constitutionality   of   the 
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statute  providing  for  the  separation  of  the 
races  in  the  public  schools,  on  the  ground 
that  it  does  not  expressly  provide  for  notice 
and  hearing.  Wall  v.  Oyster,  31:  180,  36 
App.  D.  C.  50. 

31.  A  railway  company  cannot  complain 
for  its  employees  of  the  repugnancy  to  the 
due  process  of  law  and  equal  protection  of 
the  laws  clauses  of  the  Federal  Constitu- 
tion of  the  provisions  of  N.  Y.  Laws  1897, 
chap.  415,  S  10,  as  amended  by  Laws  1908, 
chap.  442,  requiring  the  semimonthly  pay- 
ment of  the  wages  of  railway  employees. 
Erie  R.  Co.  v.  Williams,  51:  1097,  34  Sup. 
Ct.  Rep.  761,  233  U.  S.  685,  58  L.  ed.  1155. 

32,  33.  A  nonresident  coming  into  a  state 
cannot  attack  the  constitutionality,  under 
provisions  of  either  the  state  or  Federal 
Constitution  against  the  granting  of  special 
privileges  or  immunities,  of  a  statute  which 
requires  him  to  be  a  resident  for  a  certain 
time  before  he  can  commence  an  action  for 
divorce  in  the  state  courts,  because  it  con- 
tains exceptions  permitting  persons  who 
were  married  and  continued  thereafter  to 
reside  in  the  state  to  bring  the  action  im- 
mediately after  the  cause  arose,  since  the 
unconstitutionality,  if  any,  being  in  the 
exception,  he,  not  being  affected  by  it,  can- 
not question  its  validity.  Pugh  v.  Pugh, 
32:  954,  124  N.  W.  959,  25  S.  D.  7. 

( Annotated ) 

34.  One  sued  for  a  penalty  for  unlaw- 
fully permitting  his  premises  to  be  used  in 
violation  of  a  prohibition  law  which  pro- 
vides both  fine  and  imprisonment  and  a 
penalty,  may  plead  that  the  statute  is  in- 
valid because  in  conflict  with  the  former 
jeopardy  section  of  the  Constitution,  al- 
though he  has  not  been  previously  prose- 
cuted for  the  crime  pronounced  by  the  stat- 
ute. Stout  v.  State  ex  rel.  Caldwell,  45: 
884,  130  Pac.  553,  36  Okla.  774. 
Ambigrnity  or  uncertainty. 
Uncertainty    of   ordinance,    see*  Municipal 

Corporations,  85,  86. 

35.  A  penal  statute  which  creates  a  new 
crime  and  prescribes  a  punishment  for  it 
must  clearly  state  the  persons  and  act^ 
denounced.  First  Nat.  Bank  v.  United 
States,  46:  1 139,  206  Fed.  374,  124  0.  C.  A. 
256. 

36.  In  a  statute  authorizing  the  revoca- 
tion of  a  dentist's  license  for  specific  of- 
fenses, the  additional  phrase,  "or  for  any 
other  dishonorable  conduct,"  is  not  void  for 
indefiniteness.  Richardson  v.  Simpson,  43: 
911,  129  Pac.  1128,  88  Kan.  684. 

37.  A  statute  providing  for  the  revoca- 
tion of  a  physician's  license  for  publishing 
an  advertisement  "relating  to  a  disease  of 
the  sexual  organs"  is  void  for  indefinite- 
ness. Chenoweth  v.  State  Bd.  of  Medical 
Examiners,  51:  958,  141  Pac.   132,  —  Colo. 

38.  A  statute  providing  for  the  revoca- 
tion of  the  license  of  a  physician  who  ad- 
vertises special  ability  to  treat  or  cure 
chronic  and  incurable  cases  is  not  void 
for  uncertainty.  State  Medical  Board  v. 
McCrary,  30:  783,  130  S.  W.  544,  95  Ark. 
511.  (Annotated) 
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39.  A  statute  authorizing  the  revocation 
of  an  architect's  license  for  gross  incompe- 
tency or  recklessness  in  the  construction  of 
buildings  is  not  void  for  uncertainty.  Klaf- 
ter  V.  State  Bd.  of  Examiners,  46:  532,  102 
N.  E.  193,  259  111.  15. 

40.  A  statute  forbidding  druggists  to  sell 
poisons  at  retail  e,\cept  under  certain  con- 
ditions, one  of  which  is  that  they  shall 
satisfy  themselves  that  they  are  to  be  used 
for  legitimate  purposes,  is  not  invalid  for 
not  defining  the  meaning  of  the  words  "re- 
tail" and  "legitimate  purposes."  Katzraan 
V.  Com.  30:  519,  130  S.  W.  990,  140  Ky. 
124. 

•  41.  Chapter  6711,  Florida  Acts  1913,  pro- 
viding that  upon  affirmative  favorable  ac- 
tion taken  by  a  municipal  council  and  the 
electors  of  the  municipality,  and  the  due 
election  of  commissioners,  a  commission 
form  of  government  for  the  municipality 
"shall  become  operative,"  is  not  void  for 
uncertainty,  although  it  does  not  prescribe 
the  details  of  the  commission  form  of  gov- 
ernment which  it  authorizes  the  city  to 
establish,  but  does  prescribe  definitely  the 
manner  of  establishing  the  commission  form 
of  government,  and  provide  for  the  election 
of  commissioners  by  popular  vote,  since  the 
apparent  intent  of  tlie  law  is  that  the 
designated  commissioners  sliall  exercise  the 
authority  theretofore  vested  in  the  mayor 
and  city  council,  the  only  elective  officers 
under  the  charter  acts.  Munn  v.  Finger, 
51:  631,  64  So.  271,  66  Fla.  572. 

42.  A  statute  providing  for  punishment 
of  conduct  which  shall  grossly  disturb  the 
public  peace  or  openly  outrage  public  de- 
cency is  sufficiently  definite  to  be  enforced, 
since  the  court  is  competent  to  determine 
what  acts  come  within  the  description.  State 
V.  Ayers,  10:  992,  88  Pac.  653,  49  Or.  61. 

43.  A  statute  providing  that  "every  per- 
son who  wilfully  and  wrongly  commits  any 
act  .  .  .  which  grossly  disturbs  the 
public  peace  or  health,  .  .  .  although 
no  punishment  is  expressly  prescribed 
therefor  by  this  Code,  is  guilty  of  a  mis- 
demeanor," is  not  void  for  uncertainty  in 
that  the  legislature  failed  to  enumerate 
the  particular  acts  constituting  the  offense, 
since,  where  the  legislature  creates  without 
defining  an  offense  which  was  a  crime  under 
the  common  law,  the  common-law  definition 
thereof  will  be  adopted,  although  there  are 
no  common-law  crimes  in  the  state.  Stew- 
art V.  State,  32:  505,  109  Pac.  243,  4  Okla. 
Crim.  Rep.  564. 

44.  A  statute  imposing  a  penalty  for 
selling  adulterated  cotton  seed  meal  with- 
out noting  the  adulteration  on  the  package 
is  not  unconstitutional  in  failing  to  inform 
an  accused  of  the  nature  and  cause  of  the 
accusation  against  him,  because  it  does  not 
fix  any  standard  of  adulteration.  Alcorn 
Cotton  Oil  Co.  V.  State,  40:  875,  56  So.  397, 
100    Miss.    299.  (Annotated) 
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2.  Invalid  in  part. 
a.    General  principles. 

(See  also   same   heading   in   Digest   L.R.A. 

1-10.) 

Partial  invalidity  of  custom,  see  Custom, 
1. 

45.  A  constitutional  portion  of  a  statute 
which  the  legislature  would  have  enacted 
had  it  known  the  other  portion  to  be  in- 
valid, and  which  is  separable  from  the  in- 
valid portion,  may  be  enforced.  Mutual 
Loan  Co.  v.  Martell,  43:  746,  86  N.  E.  916, 
200  Mass.  482. 

46.  Where  a  part  of  a  statute  is  uncon- 
stitutional, that  fact  does  not  require  the 
courts  to  declare  the  remainder  void  also, 
unless  all  the  provisions  are  connected  in 
subject-matter,  depending  upon  each  other, 
operating  together  for  the  same  purpose,  or 
otherwise  so  connected  together  in  meaning 
that  it  cannot  be  presumed  the  legislature 
would  have  passed  the  one  without  the 
other.  Malin  v.  La  Moure  County,  50:  997, 
145  N.  W.  582,  27   N.   D.  140. 

47.  If  parts  of  a  law  viewed  by  them- 
selves are  unconstitutional,  and  other  parts 
so  viewed  are  not,  the  former  may  be  con 
demned  and  the  latter  upheld  if  the  two  are 
separable;  but  if  the  act  as  a  whole  has  one 
or  more  features  pervading  the  entire  act, 
it  must  be  regarded  as  an  entirety,  and  all 
be  condemned  as  unconstitutional.  Bonnett 
V.  Vallier,  17:  486,  116  N.  W.  885,  136  Wis. 
193. 

48.  An  entire  statute  will  not  be  an- 
nulled by  the  insertion  therein  of  an  un- 
constitutional provision  if  it  is  so  far  inde- 
pendent of  other  provisions  that  the  object 
of  the  statute  will  not  be  affected  by  its 
absence.  Fite  v.  State  ex  rel.  Snider, 
i:  520,  88  S.  W.  941,  114  Tenn.  646. 

49.  If  a  duly  enacted  statute  contains 
provisions  that  are  invalid  because  in  con- 
flict with  organic  law,  and  such  invalid 
portions  may  be  severed,  and  the  remaindet 
of  the  statute  may  then  be  made  effective 
for  the  purpose  designed,  and  will  not  cause 
results  not  intended  by  the  legislature,  and 
it  does  not  appear  that  the  statute  would 
not  have  been  enacted  without  the  invalid 
portions,  the  invalid  portions  of  the  act 
should  be  disregarded,  and  the  valid  por- 
tions enforced,  if  it  can  be  done  to  effectuate 
the  legislative  intent.  Harper  v.  Galloway, 
26:  794,  51  So.  226,  58  Fla.  255. 

50.  The  whole  statute  must  fall,  where 
an  unconstitutional  part  is  inextricably 
woven  with  the  portions  which  might  other- 
wise be  valid.  Salisbury  Land  &  Improv. 
Co.  V.  Com.  46:  1 196,  102  N.  E.  619,  215 
Mass.  371. 

51.  If  the  different  sections  and  provi- 
sions of  a  legislative  act  are  connected  in  sub- 
ject-matter, dependent  upon  each  other,  and 
designed  to  operate  for  the  same  purpose, 
or  are  otherwise  so  dependent  in  meaning 
that  it  cannot  be  presumed  that  the  legis- 
lature would  have  passed  one  without  the  '  vision  of  a  licensed  master  electrician  is 
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other,  then,  if  one  part  falls,  the  entire  act 
must  fall.  Ferbrache  v.  Draining  Dist.  No. 
5,  44:  538,  128  Pac.  553,  23  Idaho,  85. 

52.  The  unconstitutional  part  of  a  stat- 
ute cannot  be  separated  from  the  valid  part, 
and  the  latter  enforced,  where  it  is  imjios- 
sible  to  say  what  form  the  legislature  would 
have  given  the  statute  had  it  noticed  tliat 
a  portion  was  invalid.  Com.  v.  Hana,  11: 
799,  81  N.  E.  149,  195  Mass.  262. 

53.  In  case  of  a  scheme  of  legislation  for 
a  particular  purpose,  created  by  the  enact- 
ment of  a  law  specially  referring  to  the  sub- 
ject, and  to  other  laws  required  for  a  com- 
plete plan,  if  the  special  enactment  is  the 
inducing  provision  and  is  unconstitutional, 
the  whole  is  inefficient.  The  matter  is  gov- 
erned by  the  rule  that  where  part  of  a 
law  is  unconstitutional  and  was  the  in- 
ducement to  the  rest,  which  by  itself  would 
not  have  been  enacted,  the  whole  is  void. 
Huber  v.  Martin,  3:  653,  105  N.  W.  1031, 
127  Wis.  412. 

54.  When  a  legislative  enactment  has 
an  all-prevading  purpose,  coupled  witli  min- 
or details  and  administrative  features,  if 
this  purpose  is  unconstitutional,  such  min- 
or details  and  administrative  features  can- 
not survive  condemnation  of  the  main  pur- 
pose. State  ex  rel.  Wausau  Street  R.  Co. 
V.  Bancroft,  38:  526,  134  N.  W.  330,  148 
Wis.  124. 

b.  Particular  statutes. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Validity  of  statute  providing  for  drainage 
of  agricultural  land,  see  Drains  and 
Sewers,  2,  3. 

See  also  infra,  225;  Constitutional  Law, 
318. 

55.  Provisions  of  a  statute  forbidding  a 
landowner  to  pump  mineral  water  and  a 
gas  arising  therefrom  from  wells  on  his 
property,  absolutely  or  to  the  injury  of  the 
owners  of  springs  connected  with  the  com- 
mon reservoir,  or  so  that  the  flow  or  quality 
of  the  water  in  any  spring  or  well  is  dimin- 
ished, which  are  unconstitutional,  are  so 
disconnected  from  a  provision  forbidding  tlie 
collecting  of  the  gas  from  the  water  for  sale 
by  pumping  it  in  unnatural  quantities  and 
wasting  it,  to  the  injury  of  the  public  in- 
terests, or  those  of  the  owners  of  neighbor- 
ing wells,  that  the  latter  provision  can  be 
upheld  altliough  the  others  fall,  llathorn 
V.  Natural  Carbonic  Gas  Co.  23:  436,  87  N. 
E.  504,  194  N.  Y.  326. 

56.  Liability  on  the  bond  of  a  liquor 
dealer  cannot  be  defeated  because  some  pro- 
visions of  the  statute  under  which  it  was 
given,  having  no  bearing  on  the  bond  in 
question,  are  invalid  for  unlawful  dele- 
gation of  power  to  commissioners.  State  v. 
Roberts,  16:  11 15,  69  Atl.  722,  74  N.  H.  476. 

57.  An  entire  ponal  statute  providing 
that  all  electrical  work  except  that  of  minor 
importance  shall  be  done  uiider  the  super- 
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vitiated  by  the  insertion  therein  of  a  provi- 
sion illegally  permitting  certain  designated 
parties  to  employ  unlicensed  master  elec- 
tricians, since,  by  striking  out  the  illegal 
exemption,  those  expressly  intended  to  be 
exempted  would  be  subject  to  criminal  pros- 
ecution. State  V.  Gantz,  24:  1072,  60  So. 
524,  124  La.  535. 

58.  The  whole  of  a  statute  providing  for 
the  erection  of  a  building  at  the  state  uni- 
versity must  fall  if  that  portion  which  pro- 
vides for  securing  the  money  proves  in  fact 
to  create  an  unconstitutional  state  indebt- 
edness, and  it  is  apparent  that,  had  the 
statute  provided  for  such  indebtedness  di- 
rectly, it  would  have  been  defeated.  State 
ex  rel.  University  of  Utah  v.  Candland, 
24:  1260,  104  Pac.  285,  36  Utah,  406. 

59.  The  unconstitutional  portion  of  Kan. 
Gen.  Stat.  1901,  §  1283,  under  which  a  for- 
eign corporation  may  be  required  to  make 
and  file  a  statement  of  its  financial  condi- 
tion as  a  condition  of  doing  interstate  busi- 
ness in  the  state,  cannot  be  separated  from 
the  further  provision  in  the  same  section 
that  the  obtaining  of  the  certificate  of  tlie 
secretary  of  state  that  such  statement  has 
been  properly  made  shall  be  a  condition 
precedent  to  the  right  of  the  corporation  to 
maintain  an  action  in  the  Kansas  courts, 
but  both  provisions  must  fall  together.  In- 
ternational Text-Book  Co.  v.  Pigg,  27:  493, 
30  Sup.  Ct.  Rep.  481,  217  U.  S.  91,  54  L. 
ed.   678. 

60.  The  unconstitutionality  of  a  provi- 
sion in  a  statute  taxing  stock  transfers, 
which  requires  a  stockbroker  to  submit  his 
private  books  and  papers  to  inspection  to 
determine  whether  or  not  he  has  properly 
kept  a  required  record  of  transfers,  to 
assist  in  the  collection  of  the  tax,  does  not 
affect  the  validity  of  the  main  provisions  of 
the  statute.  People  ex  rel.  Ferguson  v. 
Reardon,  27:  141,  90  N.  E.  829,  197  N.  Y. 
236. 

61.  The  ruling  feature  of  an  act  con- 
ferring upon  cities  authority  to  alter  or 
amend  their  charters,  or  adopt  a  new  one 
by  convention,  being  unconstitutional,  the 
other  features,  forming  an  inseparable 
whole,  take  the  cast  thereof  and  fall  there- 
with as  invalid.  State  ex  rel.  Mueller  v. 
Thc«npson,  43:  339,  137  N.  W.  20,  149  Wis. 
488. 

62.  A  statute  for  placing  all  water 
power  of  the  state  under  the  supervision 
of  a  commission,  and  ultimately  placing 
it  in  the  state  or  municipality,  is  void  in 
toto  if  the  provisions  providing  for  the  ac- 
quisitioA  of  the  rights  of  the  riparian  own- 
er and  for  compelling  him  to  submit  to  the 
provisions  of  the  act  are  invalid  as  taking 
private  property  without  compensation  and 
due  process  of  law.  State  ex  rel.  Wausau 
Street  K.  Co.  v.  Bancroft,  38:  526,  134  N. 
W.  330,  148  Wis.  124. 

63.  A  provision  in  the  state  statute  that 
the  llesh  of  calves  less  than  four  weeks  old  I 
shall  not  be  kept  "with   intent   to  sell  for  I 
food  purposes"  will  be  construed  as  having 
only  an  intraterritorial  effect,  and,  so  con-  | 
strued,  may  be  upheld,  being  severable  from 
Digest   1-52  I,.R.A.(N.S.) 


an  unconstitutional  provision  of  the  statute 
forl)i(lding  shipment  of  such  llosli  out  of  tlie 
state.  State  v.  Peet,  14:677,  68  Atl.  661, 
80  Vt.  449. 

64.  That  the  language  of  an  act  declar- 
ing vacant  the  offices  of  persons  convicted 
of  violating  the  civil  service  law  is  broad 
enough  to  include  constitutional  oflices  with 
which  the  legislature  has  no  power  to  in- 
terfere docs  not  invalidate  the  statute  in 
its  entirety.  State  ex  rel.  Buell  v.  Frear, 
34:  480,  131  N.  W.  832,  146  Wis.  291. 
Courts  and  procednre. 

65.  The  mere  fact  that  the  provision  of 
a  statute  permitting  the  entry  of  .judg- 
ment against  all  of  several  joint  debtors 
where  part  only  are  brought  into  court, 
which  applies  to  nonresidents  who  are  not 
served  with  process,  is  void,  does  not  de- 
stroy that  portion  of  the  act  which  pro- 
vides for  judgment  against  those  brouj;lit 
into  court.  Blessing  v.  McLinden  (N.  .1. 
Err.  &  App.)  35:  312,  79  Atl.  347,  81  X. 
J.  L.  370. 

66.  A  statute  requiring  a  residence  of 
a  certain  time  within  the  state  before  one 
can  begin  a  proceeding  for  divorce  in  tlie 
state  courts  will  be  upheld  against  a  non- 
resident coming  into  the  state,  although  it 
contains  unconstitutional  provisions  per-  ■ 
mitting  residents  to  maintain  such  suits 
immediately  after  the  cause  arises,  since 
the  latter  provisions  may  be  eliminated 
without  affecting  the  other  provisions  of 
the  statute.  Pugh  v.  Pugh,  32:  954,  124  X. 
W.  959,  25  S.  D.  7. 

Pure  food  lax7. 

67.  That  some  portions  of  a  state  pure 
food  law  encroach  upon  the  regulation  of 
interstate  commerce  does  not  require  the 
whole  act  to  be  declared  void.  Re  Agnew, 
35:  836,  131  N.  W.  817.  89  Neb.  306. 
Elections;  nominations. 

68.  The  unconstitutionality  of  a  pro- 
vision in  a  statute  which  fixes  the  time  for 
electing  judges,  extending  two  succeeding 
constitutional  terms  for  a  period  of  six 
months  each,  will  not  prevent  the  holding  of 
an  election  at  the  time  fixed  at  the  end  of 
the  second  term,  since  the  time  for  the 
election  being  fixed  and  the  terms  having 
been  served,  the  question  of  the  unconstitu- 
tionality of  the  extension  becomes  imma- 
terial. State  ex  rel.  Null  v.  PoUey,  42:  788, 
138  N.  W.  300,  34  S.  D.  565. 

69.  The  invalidity  in  a  primary  election 
law  of  sections  providing  for  the  registra- 
tion of  voters,  and  the  number  of  candidates 
for  whom  they  may  vote,  destroys  the  whole 
act.  People  ex  rel.  Phillips  v.  Strasshcim, 
22:  1135,  88  N.  E.  821,  240  111.  279. 

70.  No  part  of  a  legislative  act,  the  de- 
clared intent  of  which  is  to  remove  judicial 
and  educational  oflSces  from  the  domain  of 
party  politics,  can  be  enforced,  where  the 
necessary  provisions  for  carrying  into  effect 
that  purpose  invade  the  constitutional 
rights  of  free  assembly,  free  speech,  and  free 
election,  since  after  eliminating  the  void 
provision,  no  enforceable  provision  express- 
ing the  legislative  will  remains.     State  ex 
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rel.   Ragan   v.   Junkin,   23:  839,    122   N.   W.  I 
473.  85  Neb.  1.  | 

71.  Where  tlie  declared  intent  of  a  leg-  I 
islative  act  is  to  remove  the  judicial  and  edu- 
cational offices  entirely  from  the  domain  of 
party  politics,  and  the  leading  provision 
for  carrying  into  effect  that  purpose  in- 
vades the  constitutional  rights  of  free  as- 
sembly and  free  speech  by  providing  that 
candidates  for  such  offices  shall  not  lie  nom- 
inated, indorsed,  recommended,  criticized  or 
referred  to  in  any  manner  by  any  political 
party,  convention,  or  primary,  the  entire 
act  falls,  as  the  necessary  infi-rence  is  that 
the  void  part  was  an  inducement  for  the 
passage  of  the  act.  State  ex  rel.  Rasjan  v. 
Junkin,  23:  839.   122  N.  W.  473,  85  Neb.  1. 

72.  A  statute  providing  for  an  expres- 
sion of  party  will  as  to  a  candidate  for  the 
United  States  Senate  is  not  invalidated  as 
to  other  provisions  by  a  void  provision  re- 
quiring a  pledge  by  the  legislative  candi- 
date that  he  will  abide  by  such  expressed 
will,  since,  as  such  pledge,  if  valid,  would 
create  no  more  than  a  mere  moral  obliga- 
tion, the  main  object  of  the  law  may  be  ac- 
complished without  the  pledge,  and  the  legis- 
lative intent  would  not  be  frustrated  by  the 
nullification  of  the  void  part.  State  ex  rel. 
McCue  V.  Blaisdell,  24:  465,  118  N.  W.  141, 
18  N.  D.  55. 

Regnlation  of  antomobilefs. 

73.  A  section  of  a  law  regulating  the  use 
of  automobiles  on  the  public  highv.'ay  may 
be  upheld,  although  another  section  requir- 
ing owners  of  such  machines  to  procure  li- 
censes may  be  invalid.  State  v.  Swagerty, 
10:  601,  162  S.  VV.  483,  203  Mo.  517. 
Juvenile  offenders. 

74.  An  act  intended  for  general  opera- 
tion throughout  the  state,  conferring  juris- 
diction over  juvenile  offenders,  by  which  un- 
constitutional powers  are  conferred  in  some 
counties  upon  the  officers  designated  to  ex- 
ecute the  law,  cannot  be  mutilated  or  amend- 
ed by  the  courts  so  as  to  be  given  effect  in 
counties  as  to  which  the  provisions  are  un- 
objectionable. Hunt  V.  Wayne  Circuit 
Judges,  3:  564,  105  N.  W.  531,  142  Mich.  93. 
Anti-trnst  l&jxr. 

75.  ITie  inclusion,  in  an  anti-trust  act,  of 
a  clause  affecting  interstate  commerce,  does 
not  vitiate  the  whole  act,  but  it  may  be  en- 
forced so  far  as  it  deals  solely  with  articles 
which  have  become  commingled  with  the 
common  mass  of  property  within  the  state. 
Standard  Oil  Co.  v.  State,  10:  1015,  100  S. 
W.  705,  117  Tenn.  618. 
Undertakers. 

Repeal  of  statute  as  to,  see  infra,  341. 

76.  A  section  of  an  amending  statute 
attempting  to  augment  the  requirements  for 
undertakers'  licenses,  which  extends  the  op- 
eration of  the  statute  to  counties  not  em- 
braced in  the  statute  as  originally  passed, 
falls  when  the  augmenting  section  is  found 
to  be  unconstitutional,  where  the  time  for 
registration  of  existing  practitioners  in  the 
newly  added  counties  must  be  either  at  the 
time  fixed  in  the  original  statute,  which  is 
impossible,  or  at  that  fixed  by  the  amend- 
ing statute,  which  will  permit  persons  prac- 
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tising   after    the   adoption    of    the    original 
statute   to   be   registered   without  examina- 
tion, contrary  to  its  terms.     State  v.  Rice, 
36:  344,  80  Atl.  1026,  115  Md.  317. 
Hours  of  labor. 

77.  A  state  statute  applicable  to  every 
corporation  operating  a  line  of  railroad 
wholly  or  partly  within  the  state,  which 
limits  the  hours  during  which  its  telegraph 
operators  and  train  despatchers  may  be  al- 
lowed to  work,  and  which  restricts  the  em- 
ployment of  all  operators,  without  discrimi- 
nation as  to  the  character  of  their  services, 
cannot  be  upheld  as  applying  only  to  opera- 
tors engaged  exclusively  on  business  wholly 
within  the  state.  State  v.  Chicago,  M.  & 
St.  P.  R.  Co.  19:  326,  117  N.  W.  686,  136 
Wis.  407. 

Semimontlily  payment  of  w^ages. 

78.  The  provision  of  a  statute  requiring 
railroad  companies  to  pay  their  employees 
semimonthly  is  not  affected  by  the  invalid- 
ity of  a  provision  requiring  individual 
operators  of  railroads  to  do  the  same,  since 
the  provisions  are  separable.  New  York,  C. 
&  H.  R.  R.  Co.  V.  Williams,  35:  549,  92  N. 
E.  404,  199  N.  Y.  108. 

Penalty. 

79.  A  rate  statute  will  not  be  declared 
unconstitutional  on  the  ground  that  it  pro- 
vides drastic  penalties  for  its  violation,  un- 
less it  appears  that  the  penalty  clause  was 
the  inducement  for  its  passage,  and,  with 
that  clause  eliminated,  the  remainder  of 
the  act  is  incomplete  and  incapable  of  en- 
forcement. State  V.  Adams  Express  Co. 
42:  396,  122  N.  W.  691,  85  Neb.  25. 

80.  The  provision  contained  in  a  rail- 
road commission  statute  relative  to  the 
disposition  of  the  proceeds  of  fines  or  pen- 
alties imposed  for  violation  of  its  rules  and 
regulations,  and  for  the  suspension  and 
remission  thereof,  if  in  conflict  with  con- 
stitutional provisions  therefor,  may  be 
eliminated  without  impairing  the  usefulness 
of  the  valid  operation  of  the  law.  State 
V.  Atlantic  C.  L.  R.  Co.  32:  639,  47  So.  969, 
56  Fla.  617. 

81.  The  invalidity  of  the  provisions  as 
to  gas  pressiire  and  penalties  contained  in 
N.  Y.  Laws  1905,  chap.  736,  and  Laws  1906, 
chap.  125,  regulating  gas  rates  in  New  York 
city,  does  not  invalidate  the  provisions  of 
those  acts  respecting  fates,  from  which  the 
invalid  provisions  are  clearly  separable. 
Willcox  V.  Consolidated  Gas  Co.  48:  11 34, 
29  Sup.  Ct.  Rep.  192,  212  U.  S.  19,  53  L. 
ed.  382. 

Carriers. 

See  supra,  77,  78. 

Taxes. 

82.  The  inclusion  of  money,  which  can- 
not be  exempted  from  taxation,  in  a  pro- 
vision of  a  statute  exempting  credits,  which 
may  properly  be  exempted,  does  not  invali- 
date the  entire  exemption.  State  ex  rel. 
Wolfe  V.  Parmenter,  19:  707,  96  Pac.  1047, 
50  Wash,  164. 
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d.     Judicial     examination;     legislative 
journals. 

(See  also  same   heading   in   Digest   L.R.A. 
1-70.) 

83.  The  court  will  not  go  behind  the 
ratification  of  a  statute  to  ascertain  whether 
or  not  the  notice  required  by  the  Constitu- 
tion was  given  prior  to  its  enactment.  Cox 
V.  Pitt  County,  i6:  253,  60  S.  E.  516,  146 
N.  C.  584. 

84.  The  court  will  not  consider  whether 
or  not  a  statute  adopted  by  the  people  at  a 
referendum  election  received  the  necessary 
publicity  if  the  law  has  been  authenticated, 
promulgated,  and  published,  when  the  Con- 
stitution provides  that  any  measure  shall 
become  law  when  approved  by  majority  vote 
and  proclaimed  as  such  by  the  governor. 
Allen  V.  State,  44:  468,  130  Pac.  1114,  14 
Ariz.  458. 

Legislative  jonmals. 
J  85.  The  meaning  of  the  interstate  com- 
merce act  of  February  4,  1887  (24  Stat,  at 
L.  379,  chap.  104),  cannot  be  determined 
from  statements  used  in  the  debates  in  Con- 
gress, but  must  be  interpreted  by  its  own 
terms.  Omaha  &  C.  B.  Street  R.  Co.  v. 
Interstate  Commerce  Commission,  46:  385, 
33  Sup.  Ct.  Rep.  890,  230  U.  S.  324,  57  L. 
ed.  1501. 

86.  When  an  enrolled  bill  has  been 
signed  by  the  speaker  of  the  house  and  by 
the  president  of  the  senate,  respectively,  in 
the  presence  of  those  bodies,  immediately 
after  the  bill  has  been  read  publicly  at 
length,  and  the  same  has  been  approved  by 
the  governor  and  deposited  in  the  office  of 
the  secretary  of  state,  it  is  not  competent 
to  show  from  the  journals  of  the  house  that 
the  act  so  authenticated,  approved,  and  de- 
posited did  not  pass  in  the  form  in  which 
it  was  signed  by  the  presiding  officers  and 
approved  by  the  governor.  Atchison,  T.  & 
S.  F.  R.  Co.  V.  State,  40:  i,  113  Pac.  921,  28 
Okla.  94.  (Annotated) 

e.  Entitling;  expression  of  subject. 

1.  General  rules. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Reference  to  title  aa  aid  to  construction, 

see  infra,  232. 
Title  of  ordinance,  see  MUNICIPAL  COBPORA- 

TIONS,  63-69. 

87.  Provisions  germane  to  the  general 
subject-matter  embraced  in  the  title  of  an 
act,  and  which  are  designed  to  carry  into 
effect  the  purposes  for  which  it  was  passed, 
may  be  constitutionally  enacted  therein, 
though  not  referred  to  in  the  title  other- 
wise than  by  the  use  of  the  words  "and  for 
other  purposes."  Banks  v.  State,  2:  1007, 
52  S.  E.  74,  124  Ga.  15. 

88.  The  title  of  a  statute  which  ia  at- 
tacked as  violative  of  a  constitutional  pro- 
vision requiring  the  subject  of  the  act  to 
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be  expressed  in  the  title  will  be  liberally 
construed,  for  the  purpose  of  upholding  the 
law.  State  ex  rel.  Jackson  v.  Topeka  Club, 
29:  722,  109  Pac.  183,  82  Kan.  756. 

89.  The  exception  of  one  county  from  the 
provisions  of  a  statute  is  not  covered  by  a 
title  purporting  to  except  anotlicr  county 
from  such  provisions.  State  ex  rel.  Fooshe 
V.  Burley,  16:  266,  61  S.  E.  255,  80  S.  C.  127. 

90.  A  title  may  be  affixed  to  an  initia- 
tive measure  for  purposes  of  identification, 
although  the  law  does  not  in  terms  require 
it.  Kiernan  v.  Portland,  37:  332,  111  Pac. 
379,  112  Pac.  402,  57  Or.  454. 

2.  Instances. 

(See  also   same  heading  in   Digest  L.R.A. 
1-70.) 

91.  A  title,  "An  Act  Relating  to  Fees  of 
Officers,  Witnesses,  and  Jurors,"  will  not 
cover  a  provision  exacting  an  ad  valorem 
charge  or  tax  from  the  property  of  estates 
coming  before  the  probate  courts.  State  ex 
rel.  Nettleton  v.  Case,  i:  152,  81  Pac.  554, 
39  Wash.  177. 

92.  The  right  to  exercise  the  police 
power  to  fill  low  land  in  a  city  may  be  con- 
ferred by  an  act  the  title  of  which  is,  An 
Act  Empowering  Cities  to  Fill  Low  Lands 
within  Their  Borders,  and  for  That  Purpose 
to  Exercise  the  Right  of  Eminent  Domain. 
Bowes  V.  Aberdeen,  30:  709,  109  Pac.  369, 
58  Wash.  535. 

93.  A  title,  "An  Act  to  Provide  for  the 
Formation  of  Corporations,"  is  sufficient  to 
cover  a  provision  allowing  railroad  com- 
panies to  change  the  grade  or  location  of 
their  roads  for  reasonable  causes,  and  to  ap- 
propriate the  necessary  materials  therefor. 
State  ex  rel.  Great  Northern  R.  Co.  v.  Su- 
perior Ct.  40:  793,  123  Pac.  996,  68  Wash. 
572. 

94.  A  provision  that  foreign  corpora- 
tions may  become  incorporated  in  the  state 
by  complying  with  the  provisions  of  the 
statute  is  covered  by  a  title.  "An  Act  to 
Declare  the  Terms  on  Which  Certain  For- 
eign Corporations  May  Carry  on  Their  Busi- 
ness," and  also  by  one  "An  Act  to  Amend 
Such  Act,"  so  as  to  make  its  provisions 
apply  to  all  corporations.  Stonega  Coke  &. 
Coal  Co.  V.  Southern  Steel  Co.  31:  278,  131 
S.  W.  988,  123  Tenn.  428. 

95.  A  title,  "An  Act  for  the  Protection 
of  Discharged  Employees,"  will  not  cover  a 
provision  for  the  protection  of  those  who 
have  voluntarily  left  their  employment. 
Wabash  R.  Co.  v.  Young,  4:  1091,  69  N.  E. 
1003,  162  Ind.  102. 

96.  A  title,  an  act  to  promote  safety  by 
compelling  railroad  companies  properly  to 
man  their  trains,  covers  provisions  for  heat- 
ing and  for  means  of  exit  from  mail  and 
express  cars  to  enable  employees  to  perform 
their  duties.  Pennsylvania  R.  Co.  v.  Ewing, 
49:  977,-88  Atl.  775,  241   Pa.  581. 

As  to  mnnicipal  matters. 

97.  The  title,  "An  Act  Approving"  a 
specified  number  of  "amendments  to  the 
charter"  of  a  city,  which  is  in  accordance 
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with  a  constitutional  provision  relating  to 
the  approval  of  such  amendments,  is  not  in- 
sufficient because  not  embracing  one  sub- 
ject only,  which  it  expresses.  Ex  parte 
Pf abler,  ii:  1092,  88  Pac.  270,  150  Cal.  71. 
As  to  officers  and  elections. 

98.  A  constitutional  provision  as  to  the 
entitling  of  statutes  is  not  superseded  by  a 
provision  that  "provision  may  be  made  by 
law  for  the  removal  from  office  of  any  civil 
officer  for  malfeasance  or  misfeasance  in 
the  performance  of  his  duties."  Bell  v. 
First  Judicial  Dist.  Ct.  i:  843,  81  Pac.  875, 
28  Nev.  280. 

99.  The  trial  of  an  officer,  after  his 
election,  for  malfeasance  in  office,  his  re- 
moval, and  the  appointment  of  his  succes- 
sor, are  not  properly  covered  by  a  statu- 
tory title  "Elections."  Bell  v.  First  Ju- 
dicial Dist.  Ct,  1 :  843,  81  Pac.  875,  28  Nev. 
280. 

100.  An  act  entitled  "An  Act  to  Authorize 
the  Use  of  Voting  Machines  at  Elections," 
which  provides  for  the  creation  of  a  com- 
mission to  determine  whether  a  particular 
voting  machine  may  be  used  effectually  to 
express  the  will  of  the  voters,  is  not  thereby 
rendered  unconstitutional  for  failure  suffi- 
ciently to  express  the  subject-matter  of  the 
statute  in  the  title,  since  the  provision  for 
the  commission  is  in  no  proper  sense  foreign 
or  dissimilar  to  the  principal  subject  of 
legislation.  Elwell  v.  Comstock,  7:  621,  109 
N.  W.  698,  99  Minn.  261.. 

101.  A  primary  election  law  entitled  "An 
Act  Providing  for  the  Selection  of  Candi- 
dates for  Election  by  Popular  Vote,  and  Re- 
lating to  Their  Nomination  and  Perpetua- 
tion of  Political  Parties,"  is  sufficiently 
broad  as  to  title  to  include  a  provision  that 
if  no  candidate  for  United  States  Senator 
shall  receive  40  per  cent  of  his  party  pri- 
mary vote,  the  two  candidates  receiving  the 
highest  number  of  votes  shall  be  placed  on 
a  separate  ballot  under  their  proper  head- 
ing, to  be  voted  upon  at  the  ensuing  general 
election,  and  that  the  candidate  receiving 
a  majority  of  the  votes  cast  shall  be  the 
nominee  of  his  party  for  such  office,  since 
what  takes  place  at  the  general  election 
is  merely  a  continuation  of  the  party  pri- 
mary for  the  purpose  of  completing  the 
party  nomination.  State  ex  rel.  McCue  v. 
Blaisdell,  24:  465,  118  N.  W.  141,  18  N.  D.  55. 

102.  A  title  "An  Act  to  Provide  for  Hold- 
ing Primary  Elections  by  Political  Parties" 
sufficiently  expresses  the  purpose  to  provide 
for  nomination  of  managing  committees  of 
political  parties  as  well  as  the  candidates 
for  office.  People  ex  rel.  Phillips  v.  Strass- 
heim,  22:  1135,  88  N.  E.  821,  240  111.  279. 
As  to  taxes. 

See   also   supra,   91;    infra,    140,   141. 

103.  A  title,  "An  Act  to  Define  the  Du- 
ties and  Powers  of  the  County  and  State 
Boards  of  Assessment  in  the  Assessment  of 
Properties,"  will  not  cover  matter  empow- 
ering boards  of  equalization  to  place  de- 
linquent property  on  the  tax  list  and  pro- 
viding special  rules  of  evidence  applicable  | 
to  that  class  of  cases.  Pierson  v.  Minne 
Digest  1-52  L.R.A.(N.S.) 


haha   County,   38:  261,    134   N.    W.   212,   28 
S.  D.  534. 

104.  A  provision  of  a  statute  exempting 
certain  property  from  taxation  is  not  in- 
sufficiently covered  by  the  title,  which  states 
that  it  relates  to  revenue  and  taxation,  by 
the  fact  that  it  further  states  that  it  is 
an  amendment  of  a  statute,  designated  by 
chapter  and  year  of  passage,  which  desig- 
nation is  clearly  erroneous,  the  statute  re- 
ferred to  being  on  an  entirely  different  sub- 
ject. State  ex  rel.  Wolfe  v.  Parmenter,  19: 
707,  96  Pac.  1047,  50  Wash.  164. 

105.  An  act  imposing  an  inheritance  tax 
on  successions  for  the  support  of  public 
schools  is  not  invalid  for  failure  to  express 
its  object  in  its  title,  as  required  by  La. 
Const,  art.  31,  where  the  title  refers  to  the 
articles  of  the  Constitution  directing  the 
enactment  of  such  a  law,  and  declares  that 
its  object  is  to  carry  them  into  effect  and  to 
provide  for  the  collection  of  an  inheritance 
tax.  Succession  of  Levy,  9:  1180,  39  So.  37, 
115  La.  .377. 

106.  The  title  of  a  statute  declaring  a 
legislative  purpose  to  provide  a  four-year 
course  of  free  high-school  instruction  for 
pupils  residing  in  districts  where  that  priv- 
ilege is  denied  is  broad  enough  to  cover 
taxation  for  the  purpose  stated,  and  legisla- 
tion to  prevent  school  districts  from  defeat- 
ing the  act  by  refusing  to  vote  taxes.  Wil- 
kinson v.  Lord,  24:  1 1 04,  122  N.  W.  699,  85 
Neb.  136. 

107.  A  statute  providing  for  a  tax  on  in- 
comes sufficiently  complies  with  a  consti- 
tutional provision  that  no  tax  shall  be  lev- 
ied except  in  pursuance  of  a  law  which 
shall  distinctly  state  the  object  of  the 
same,  where  its  title  provides  that  the  act 
is  one  to  raise  revenue  for  the  support  of 
the  state  government.  Alderman  v.  Wells, 
27:  864,  67  S.  E.  781,  85  S.  C.  507. 

As   to   licenses. 
See  also  infra,  111. 

108.  A  title,  "An  Act  to  Add  a  New  Arti- 
cle to  the  Code  of  Public  Local  Laws  to  Be 
Known  as  'Moving  Picture  Machine  Opera- 
tors,' Subtitle  'Baltimore  City,'  and  Be 
Numbered,"  is  sufficient  to  cover  matter 
providing  for  the  appointment  of  examiners 
to  license  persons  wishing  to  engage  in  the 
business  of  moving  picture  machine  opera- 
tor, and  the  fixing  of  their  compensation. 
State  ex  rel.  Ebert  v.  Loden,  40:  193,  83 
Atl.  564,  117  Md.  373. 

As  to  highways. 

109.  The  title,  "An  Act  Concerning  High- 
ways," sufficiently  comprehends  the  right 
of  an  interurban  electric  railway  to  cross 
the  tracks  of  a  steam  railroad  at  a  highway 
intersection,  which  is  necessarily  incident 
to  the  franchise  granted  by  a  county  board, 
under  authority  conferred  by  the  body  of 
the  act,  to  construct  and  operate  an  electric 
road  upon  the  public  highway.  South  East 
&  St.  L.  R.  Co.  V.  Evansville  &  Mt.  V.  Elec-  [ 
trie  R.  Co.  13:  916,  82  N.  E.  765,  169  Ind.I 
339.  '  ■  ; 
As  to  automobiles  and  ptlier  vehicles.' 

110.  A  provision  of  a  statute  requiring 
automobiles  to  come  to  a  stop  upon  meet-. 
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ing  a  horse  frightened  by  their  presence  is 
within  the  title  "An  Act  to  Regulate  the 
Speed  of  Automobiles."  Christy  v.  Elliott, 
i:  215,  74  N.  E.  1035,  216  111.  31. 

111.  A  title,  "An  Act  to  License  and  De- 
fine the  Road  Regulations  of  Motor  Ve- 
hicles and  Other  Vehicles,"  is  sufiiciently 
broad  to  cover  a  provision  regulating  horse- 
driven  vehicles,  since  the  term  "other  ve- 
hicles" is  not  limited  to  other  vehicles  of 
that  nature  not  usually  known  as  motor 
vehicles,  such  as  steam  or  electricity  pro- 
IKilled  vehicles.  State  v,  B\»ssian.  31:  682, 
127  N.  W.  495,  111   Minn.  488. 

As  to  carriers. 

112.  A  constitutional  provision  that  "each 
law  enacted  in  the  legislature  shall  embrace 
but  one  subject,  and  matter  properly  con- 
nected therewith,  which  subject  shall  be 
briefly  expressed  in  the  title,"  is  not  vio- 
lated by  an  act  the  title  of  which  extends 
to  the  comprehensive  class  of  "any  common 
carrier,"  while  the  body  of  the  act  covers 
oijly  "any  person,  firm,  or  corporation  op- 
erating any  railroad,"  since  the  class  affpct- 
ed  by  the  subject  embraced  in  the  body  of 
the  act  is  not  as  broad  as,  but  is  included 
within,  that  expressed  in  the  title,  which  is 
not  misleading.  Seaboard  A.  L.  R.  Co.  v. 
Simon,  20:  126,  47  So.  1001,  56  Fla.  545. 
As  to  tickets  brokerage. 

113.  The  prohibition  of  the  business  of 
ticket  brokerage  is  sufficiently  covered  by  a 
title,  "An  Act  Prescribing  Where,  How, 
and  by  Whom  Railroad  Tickets  Shall  be 
Sold."  Ex  parte  O'Neill,  3:  558,  83  Pac.  104, 
41  Wash.  174. 

Game   laxv^s. 

114.  A  title,  "An  Act  Relating  to  the 
Preservation,  Propagation,  and  Protection  of 
Game  Animals,"  is  broad  enough  to  embrace 
within  its  meaning  all  kinds  of  deer,  wheth 
er  tame  or  wild.  State  v.  Weber,  10:  1155, 
102  S.  W.  955,  205  Mo.  36. 

Sunday  lavrs. 

115.  The  provisions  of  Idaho  act  March 
12,  1907,  making  Sunday  a  day  of  rest,  and 
prohibiting  certain  trades  and  business  upon 
that  day,  are  germane  to  and  connected  with 
the  general  subject  of  the  act,  incompliance 
with  Idaho  Const,  art.  3,  §  16,  although  the 
act  does  not  prohibit  all  labor  upon  Sun- 
day. State  V.  Dolan,  14:  1259,  92  Pac.  995, 
13  Idaho,  693. 

116.  The  title  of  Idaho  act  March  12, 1907, 
which  describes  the  act  as  setting  apart 
Sunday  as  a  day  of  rest,  and  as  providing 
for  the  closing  of  certain  places  of  business 
and  amusement,  and  as  imposing  punishment 
for  violation  of  the  act,  indicates  all  that  the 
act  embraces,  and  is  neither  deceptive  nor 
misleading,  nor  too  broad  for  the  subject- 
matter;  and  it  does  not  infringe  the  require- 
ment of  Idaho  Const,  art.  3,  S  16,  that  the 
subject  of  each  act  shall  be  expressed  in  its 
title.  State  v.  Dolan,  14:  1259,  92  Pac.  995, 
13  Idaho,  693. 

As  to  barbers. 

11-7.  A  title.  An  Act  to  Establish  a  Board 
of  Examiners  for  Barbers,  and  To  Regulate 
the  Occupation  "of  Barbers,  and  To  Prevent 
the  Spreading  of  Contagious  Diseases,  is 
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sufficient  to  cover   matters   regulating  bar- 
ber colleges  and  apprentices  in  barber  shops. 
Moler  v.  Whisman,  40:  629,  147  S.  W.  985, 
243  Mo.  571. 
Pure   food   law. 

118.  The  word  "adulterated,"  in  the  title 
of  an  act  to  prohibit  and  prevent  "the  Man- 
ufacture and  Sale  of  Unhealthful,  Adulter- 
ated, or  Misbranded  Food,"  is  broad  enough 
to  cover  a  construction  of  the  act  as  prohib- 
iting a  mixture  of  distilled  vineg<ir  and 
sugar  vinegar,  which,  though  not  unwhole- 
some, resembles  cider  vinegar;  and  the  act 
is  not  therefore  open  to  the  objection  that 
it  contains  matter  not  expressed  in  its  title. 
People  V.  William  Henning  Co.  49:  1206, 
103  X.  E.  530,  260  111.  554. 

As  to  meekanics'  liens. 

119.  A  title,  "An  Act  Concerning  Liens 
of  Mechanics,  Laborers,  and  Materialmen,' 
is  not  broad  enougli  to  cover  legislation  ex- 
tending the  lien  to  contractors  who  do  not 
themselves  perform  the  labor.  Indianapolis 
Northern  Traction  Co,  v.  Brennan,  30:  85, 
87  N.  E.  215,  90  N.  E.  65,  174  Ind.  1. 

120.  Where,  for  many  years  prior  to  the 
passage  of  a  statute  conferring  mechanics' 
liens,  contractors  have  been  regarded  by  the 
public  generally  as  within  the  class  of  la- 
borers entitled  to  a  lien,  a  title,  "An  Act 
Concerning  Liens  of  Mechanics,  Laborers, 
and  Materialmen,"  will  be  held  to  be  broad 
enough  to  cover  a  provision  conferring  the 
right  upon  contractors,  especially  where  im- 
mediately after  a  decision  to  the  contrary 
the  legislature  inserts  the  word  "contract- 
ors" in  the  title.  Moore-Mansfield  Constr. 
Co.  v.  Indianapolis,  M.  &  T.  E.  R.  Co. 
44:  816,  101  N.  E.  296,  179  Ind.  356. 
Eminent    domain    statute. 

See  also  supra,  92;   infra,  136. 

121.  The  title  of  an  act,  viz.:  An  Act  to 
Amend  and  Re-enact  Sections  18  and  20  of 
Chapter  42  of  the  Code  Relating  to  Taking 
Land  without  the  Owner's  Consent  for  Pur- 
poses of  Public  Utility,"  is  sufficiently  broad 
to  authorize  a  provision  in  an  amendatory 
act  for  an  alternative  method  of  condemn- 
ing land  or  easements  by  pipe  line  compa- 
nies for  transporting  carbon  oil  or  natural 
gas.  Carnegie  Nat.  Gas  Co.  v.  Swiger,  46: 
1073,  79  S.  E.  3,  72  W.  Va.  557. 

As  to  gambling. 

122.  The  title  of  Texas  act  1905,  chap. 
153,  to  enjoin  gambling  houses,  is  sufficient- 
ly broad  to  support  the  provisions  of  the 
act.  Ex  parte  Allison,  2:  iiii,  90  S.  W. 
870,  99  Tex.  455. 

As   to   intoxicating  liquors. 
See  also  infra,  142,  143. 

123.  A  provision  in  a  local-option  statute 
permitting  the  voters  of  an  aggregation  of 
precincts  to  impose  on  one  of  the  number, 
local  option  to  which  its  voters  are  opposed, 
is  sufficiently  covered  by  a  title,  "An  Act  to 
Propose,  by  Initiative  Petition,  a  Law  Pro- 
viding for  Election  in  Any  County,  or  Any 
Precinct  Therein,  or  Any  Subdivision  of  a 
County,  Consisting  of  Any  Number  of  En- 
tire and  Contiguous  Precincts  of  Such  Coun- 
ty, to  Determine  Whether  the  Sale  of  In- 
toxicating  Liquors    shall   be   Prohibited    in 
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Such  County  or  Subdivision  Thereof,  or  in 
Such  Precinct,  .  .  .  Declaring  Wliat 
shall  Constitute  a  Subdivision  of  the  County 
.  .  .  Providing  for  the  Issuance  by  the 
County  Court  of  Orders  Prohibiting  the  Sale 
of  Intoxicating  Liquors  witliin  Certain 
Limits."  State  ex  rel.  Gibson  v.  Richardson, 
8:  362,  So  Pac.  225,  48  Or.  309. 

124.  The  title  of  local-option  act,  which 
declares  the  purpose  of  the  act  to  be  the 
preventing  of  the  evils  of  intemperance  by 
submitting  the  question  of  prohibiting  the 
"sale"  of  intoxicating  liquors  to  the  quali- 
fied voters,  does  not  cover  a  provision  of  the 
act  prohibiting  the  giving  away  of  intoxi- 
cating liquors  in  districts  which  have  adopt- 
ed the  local-option  law,  if  that  provision  is 
construed  to  include  a  gift  made  solely  as  a 
matter  of  courtesy  or  hospitality,  and  witii- 
out  any  connection,  direct  or  indirect,  with 
any  business  conducted  by  the  defendant; 
and  the  provision  as  so  construed  would 
therefore  be  in  violation  of  the  constitution- 
al provision  that  no  bill  shall  contain  more 
than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title.  State  v.  Fulks,  15:  430, 
105  S.  VV.  733,  207  Mo.  26.  (Annotated) 

125.  Provision  in  a  statute  permitting 
electors  to  forbid  the  sale  of  intoxicating 
liquors  in  their  county  does  not  make  the 
statute  a  prohibitory  one  so  as  not  to  be 
within  the  title,  "An  Act  to  Regulate,  Re- 
strain, and  Control  the  Sale  of  Intoxicat- 
ing Liquors,  and  Providing  for  Local  Op- 
tion Elections."  McPherson  v.  State,  31: 
188,  90  N.   E.   610,  174  Ind.   60. 

126.  A  statute  prohibiting  the  keeping 
and  storing  of  intoxicating  liqviors  by  a 
social  club  for  the  use  of  its  members  is 
within  the  title  "An  Act  to  Prohibit  the 
Manufacture  and  Sale  of  Intoxicating  Li- 
quors Except  for  Medicinal,  Scientific,  and 
Mechanical  Purposes,  and  to  Regulate  the 
Manufacture  and  Sale  Thereof  for  Such 
Purposes,"  and  not  violative  of  a  constitu- 
tional provision  requiring  the  subject  of 
an  act  to  be  stated  in  its  title.  State  ex 
rel.  Jackson  v.  Topeka  Club,  29:  722,  109 
Pac.  183,  82  Kan.  756. 

127.  The  title  of  an  act,  viz.,  "An  Act  to 
Regulate  the  Sale  or  Furnishing  of  Intoxi- 
cating Liquors,"  is  sufficiently  broad  to 
authorize  the  prohibition  of  the  sale  of 
such  liquors  to  certain  classes  of  citizens 
needing  special  protection.  Ex  parte  Le- 
winsky, 50:  1156,  63  So.  577,  66  Fla.  324. 
As  to  ivater  riglits. 

128.  A  grant  of  the*  shore  and  soil  under 
a  river  is  not  covered  by  a  title  of  an  act 
purporting  to  grunt  "riparian  rights  in  the 
river  front."  Mobile  Docks  Co.  v.  Mobile, 
3:  822,  40  So.  205,  146  Ala.  198. 

129.  A  title  "An  Act  to  Provide  for  the 
Sale  of  Tide  and  Overflowed  Land  on  the 
Seashore  and  Coast"  is  sufficient  to  support 
legislation  disposing  of  land  on  a  tidal 
river  which  flows  into  the  sea,  without  any 
money  consideration.  Pacific  Milling  & 
Elevator  Co.  v.  Portland,  46:  363,  133  Pac. 
72,  65  Or  349. 
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3.  Amendments;    revision;    codifica- 
tion;   repeal. 

(See  also   same  heading   in  Digest   L.R.A. 
1-70.J  ; 

Amendment,  revision,  or  codification  of  stat- 
utes generally,  see  infra.  III. 

130.  The  short  descriptive  terms  used  to 
describe  the  subject-matter  of  the  various 
changes  of  the  Code  are  not  to  be  consid- 
ered as  titles  within  the  meaning  of  the  con- 
stitutional provision  that  the  subject  of 
any  act  shall  be  embraced  in  the  title. 
Sawyer  v.  Botti,  27:  1007,  124  N.  W.  787, 
147  Iowa,  453. 

131.  An  amendatory  statute  cannot  be  de- 
clared invalid  because  not  supported  by  the 
title  to  the  original  act,  if  a  subsequent 
amendment  recognizes  it  under  a  title  suffi- 
ciently broad  to  cover  its  provisions  and 
it  has  been  acted  upon  by  the  people  gen- 
erally for  many  years.  Pacific  Milling  & 
Elevator  Co.  v.  Portland,  46:  363,  133  Pac. 
72,  65  Or.  349. 

132.  A  statute  may  be  amended  by  a  title 
"An  Act  to  Amend"  the  particular  section 
involved,  naming  its  subject-matter,  with- 
out specifying  the  scope  of  the  amendment, 
where  the  amendment  is  clearly  pertinent 
to  the  general  subject  of  the  original  sec- 
tion. Comer  v.  Age-Herald  Pub.  Co.  13:  525, 
44  So.  673,  151  Ala.  613. 

133.  The  title  of  an  act  declaring  it 
amendatory  of  an  earlier  act  is  sufficient 
under  a  constitutional  provision  requiring 
the  subject  of  an  act  to  be  expressed  in  its 
title,  if  the  subject-matter  of  the  amend- 
ment is  germane  to  the  subject  of  tiie 
amended  act,  and  is  fairly  within  the  title 
thereof.  State  v.  Fargo  Bottling  Works  Co. 
26:  872,  124  N.  W.  387,  19  N.  D.  396. 

134.  A  title,  "An  Act  to  Amend"  a  sec- 
tion of  the  Code  which  made  a  railroad  com- 
pany liable  for  injuries  to  employees  caused 
by  negligence  of  fellow  servants,  is  sufficient 
to  recover  provisions  that  this  liability 
shall  not  be  avoided  by  relief  or  indemnity 
contracts  between  the  parties.  McGuire  v. 
Chicago,  B.  &  Q.  R.  Co.  33:  706,  108  N.  W. 
902,   131   Iowa,  340. 

135.  A  title,  "An  Act  to  Amend"  a  partic- 
ular section  of  a  law  relating  to  unfair  dis- 
crimination between  localities  in  the  buy- 
ing of  produce,  is  not  insufficient  to  cover 
provisions  relating  to  discrimination  in 
dairy  and  farm  products,  because  the  origi- 
nal act  was  limited  to  petroleum  products. 
State  v.  Fairmont  Creamery  Co.  42:  821, 
133  N.  W.  895,  153  Iowa.  702'. 

130.  A  statute  authorizing  a  particular 
city  to  take  specified  railroad  yards  for 
park  purposes  does  not  amend  a  general 
statute  authorizing  taxing  districts  to  ac- 
quire parks,  so  as  to  come  within  a  con- 
stitutional prohibition  of  the  amendment  of 
a  statute  witliout  setting  out  its  title. 
Southern  R.  Co.  v.  Memphis,  41:  828,  148  S. 
W.  062,  126  Tenn.  267. 

137.  An  amendment  seeking  to  enlarge 
the  number  of  callings  in  which  the  hours 
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of  employment  of  women  is  limited  by  a 
former  act  is  not  in  conflict  with  a  constitu- 
tional requirement  that  no  act  shall  em- 
brace more  than  one  subject,  which  shall 
be  expressed  in  its  title,  because  the  title 
merely  recites  that  it  is  an  act  to  amend 
certain  sections  of  the  former  act  and  the 
title,  while  the  amendment  of  the  title  ap- 
pears as  a  section  of  the  statute.  People  v. 
Chicago,  43:  954,  100  N.  E.  194,  256  111.  558. 

138.  The  title  of  an  act  amending  the 
charter  of  an  improvement  company  is  not 
insufficient  if  it  states  that  its  purpose  is 
to  effect  such  amendment,  although  it  incor- 
rectly designates  the  chapter  of  the  act  of 
incorporation  or  the  year  of  its  enactment; 
at  least  if,  following  the  description  given, 
au  investigator  would  inevitably  find  the 
statute  sought  to  be  amended.  Wisconsin 
River  Improv,  Co.  v.  Pier,  21:  538,  118  N.  W. 
857,  137   Wis.  325. 

Anti-trust  l&xr. 

139.  The  anti-trust  laws  relating  to  in- 
surance companies  cannot  be  repealed  by  a 
statute,  under  a  title  "An  Act  to  Regulate 
Insurance  and  the  Rates  of  Premiums  there- 
of, and  to  Provide  Penalties  for  Violation 
of  Its  Provisions."  State  ex  rel.  Barker 
T.  Assurance  Co.  46:  955,  158  S.  W.  640, 
251  Mo.  278. 

As  to  taxes. 

140.  A  statute  providing  for  an  initial 
fee  of  $5  upon  estates  administered  in  coun- 
ty courts,  and  a  further  fee,  upon  the 
determination  of  the  value  of  the  estate,  of 
$5  for  every  $1,000  or  fraction  thereof  in 
excess  of  the  first  thousand,  which  was  en- 
acted under  the  title,  viz.,  "An  Act  to 
Amend    §      ...     of  the  Revised   Codes 

relating  to  the  fees  of  county 
courts,"  is,  in  so  far  as  the  additional  fee 
over  and  above  the  initial  fee  is  concerned, 
a  violation  of  a  constitutional  provision 
that  no  tax  shall  be  levied  except  in  pur- 
suance of  law,  and  every  law  imposing  a 
tax  shall  state  distinctly  the  object  of  the 
same,  to  which  only  it  shall  be  applied. 
Malin  v.  La  Moure  County,  50:  997,  145  N. 
W.  582,  27  N.  D.   140. 

141.  A  statute  providing  for  an  initial 
fee  of  $5  upon  estates  administered  in  the 
county  court,  and  a  further  fee,  upon  the 
determination  of  the  value  of  the  estate,  of 
$5  for  every  $1,000  or  fraction  thereof  in 
excess  of  the  first  thousand,  which  was  en- 
acted under  a  title,  viz.,  "An  Act  to  Amend 
§  ...  of  the  Revised  Codes  of  .  .  . 
relating  to  the  fees  of  county  courts,"  is, 
in  so  far  as  the  excess  over  and  above  the 
initial  fee  is  concerned,  in  violation  of  a 
constitutional  provision  that  no  bill  shall 
embrace  more  than  one  subject,  which  shall 
be  expressed  in  its  title,  but  a  bill 
which  violates  this  provision  shall  be  in- 
validated thereby  only  as  to  so  much  there- 
of as  shall  not  be  so  expressed.  Malin  v. 
La  Moure  County,  50:  997,  145  N.  W.  582, 
27   N.  D.   140. 

As  to  intoxicating  liqnors. 

142.  An  amendatory  act  defining  intoxi- 
cating liquor,  although  including  within 
its  provisions  a  liquor  which  it  is  admitted 
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will  not  produce  intoxication  in  any  degree, 
but  which  contains  the  alcoholic  principle, 
is  germane  to  the  general  subject  of  the 
amended  act,  which  purported  to  regulate 
tlie  manufacture  and  sale  of  intoxicating 
liquors,  and  within  the  title,  "An  Act  To 
Prescribe  Penalties  for  the  Unlawful  Man- 
ufacture, Sale,  and  Keeping  for  Sale  of 
Intoxicating  Liquors,  and  To  Regulate  the 
Sale,  Barter,  and  Giving  Away  of  Such  Li- 
quors for  Medical,  Scientific,  and  Mechani- 
cal Purposes."  State  v.  Fargo  Bottling 
Works  Co.  26:  872,  124  N.  W.  387,  19  N.  D. 
396. 

143.  An  act  which  declares  in  its  title  a 
purpose  to  amend  a  specific  section  of  the 
general  statute  regulating  traffic  in  intoxi- 
cating liquor,  which  section  prohibited  the 
sale  thereof  on  days  of  election  and  on  Sun- 
days bv  fully  restricting  the  sale  thereof, 
by  pronibiting  sales  between  8  o'clock  p.  M. 
and  7  o'clock  a.  m.  on  all  week  days,  does 
not  constitute  legislation  on  a  different  sub- 
ject, within  the  meaning  of  a  constitutional 
provision  that  "no  bill  shall  contain  more 
than  one  subject,  and  the  same  shall  be 
clearly  expressed  in  its  title."  Dinuzzo  v. 
State,  29:  417,  123  N.  W.  309,  85  Neb.  351. 

/.  Plurality  of  subjects. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Plurality  of  subjects  in  municipal  ordi- 
nance, see  Municipal  Cobpobations, 
62. 

144.  A  statute  does  not  cover  more  than 
one  subject,  in  violation  of  the  Constitution, 
because  it  deals  with  employees  in  under- 
ground mines,  and  also  with  those  in  smelt- 
ing and  reduction  works.  Ex  parte  Mar- 
tin, 26:  242,  106  Pac.  235,  157  Cal.  51. 

145.  Creating  the  office  of  assistant  prose- 
cuting attorney  and  prescribing  the  man- 
ner of  his  appointment  is  not  so  foreign  to 
prescribing  the  fees  that  shall  be  paid  prose- 
cuting officers  throughout  the  state  that  the 
two  cannot  be  provided  for  by  one  statute, 
under  a  constitutional  provision  that  no  bill 
shall  contain  more  than  onfe  subject.  Wilos 
v.  Williams,  34:  1060,  133  S.  W.  1,  232  Mo. 
56. 

146.  The  practice  of  medicine  and  surgery 
and  the  treatment  of  the  sick  are  so  far 
germane  that  they  may  be  regulated  by  one 
statute,  under  a  Constitution  forbidding 
statutes  to  contain  more  than  one  subject. 
State  V.  Smith,  33:  179,  135  S.  W.  465,  233 
Mo.  242. 

147.  A  statute  authorizing  the  issuance  of 
municipal  bonds  is  not  made  unconstitution- 
al as  embracing  two  subjects,  by  the  fact 
that  bonds  of  a  certain  amount  are  author- 
ized for  one  municipal  purpose,  and  of  an- 
other amount,  for  another  municipal  pur- 
pose. Knoxville  v.  Gass,  14:  519,  104  S.  W. 
1084.  119  Tenn.  438.  (Annotated) 

148.  A  title,  "An  Act  to  Promote  the  Sheep 
Industry  and  to  Provide  a  Tax  on  Dogs" 
does   not   violate   the   constitutional    provi- 
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sion  forbidding  a  statute  to  relate  to  more 
than  one  subject,  wliere  the  subject  of  the 
statute  is  the  promotion  of  the  sheep  in- 
dustry only  by  providing  a  tax  on  dogs. 
McGlone  v.  Womack,  17:  855,  111  S.  W.  688, 
129  Ky.  274. 

149.  An  act  entitled  "An  Act  Providing 
the  Mode  of  Inflicting  the  Punishment  of 
Death  .  .  .  and  Declaring  a  Violation  of 
Any  of  the  Provisions  of  this  Act  to  be  a 
Misdemeanor,"  is  not  repugnant  to  Minn. 
Const,  art.  4,  §  27,  requiring  that  no  law 
shall  embrace  more  than  one  subject,  which 
shall  be  expressed  in  its  title,  where  it  con- 
tains a  provision  forbidding  the  publication 
of  the  details  of  a  criminal  execution.  State 
V.  I'ioueer  Press  Co.  9:  480,  110  N.  W.  867, 
100  Minn.  173. 

g.  Local  or  special  legislation. 

1.   General  principles. 

(See  also   same  heading   in  Digest  L.B.A. 
1-10.) 

Conflict  between  general  and  special  laws, 

see  infra,  348-354. 
Constitutional    equality    of    protection    and 

privileges,    see    Constitxjtional    Law, 

II.  a. 
Judicial  review   as  to  propriety   of   special 

act, "see  Courts,  111. 
Primary  election  law  as  special  legislation, 

see  Elections,  70. 

150.  A  general  law  is  one  framed  in 
general  terms,  restricted  to  no  locality, 
and  operating  upon  all  alike.  Mix  v.  Board 
of  County  Conns.  32:  534,  112  Pac.  215,  18 
Idaho,  095. 

151.  A  special  law  is  one  that  applies 
only  to  a  special  locality,  or  to  an  individ- 
ual or  a  number  of  individuals  selected  out 
of  a  class  to  which  they  belong.  Mix  v. 
Board  of  County  Comrs.  32:  534,  112  Pac. 
215,  18  Idaho,  C95. 

152.  A  statute  applying  only  to  such  coun- 
ties as  have  a  certain  population  as  deter- 
mined by  a  certain  Federal  census  violates 
a  constitutional  provision  against  special 
and  local  laws.  Wiles  v.  Williams,  34: 
1060,  133  S.  W.  1,  232  Mo.  56. 

153.  The  adoption  of  a  constitutional  pro- 
vision against  special  legislation  does  not 
prevent  the  repeal  by  special  act  of  a  special 
law  previously  enacted,  or  its  partial  repeal, 
where  the  effect  is  merely  to  withdraw  a 
county  from  the  operation  of  the  special 
law  and  make  it  subject  to  the  general  law. 
State  ex  rel.  Jackson  v.  Prather,  36:  1084, 
112  Pac.   829,  84  Kan.   169. 

2.  Instances. 

(See  also   same  heading  in  Digest  L.R.A. 
1-10.) 

Special  legislation  as  to  use  of  automobiles, 
see  Automobiles,  1. 

154.  State  hospitals  for  the  insane  which 
are  public  corporations  under  the  control 
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and  government  of  the  state  are  not  with- 
in the  operation  of  the  constitutional  pro- 
vision that  corporations  shall  not  be  cre- 
ated by  special  act.  Napa  State  Hospital  v. 
Dasso,  18:  643,  96  Pac.  355,  153  Cal.  098. 

155.  A  statute  making  it  a  crime  to  re- 
ceive deposits  into  an  insolvent  bank  is  not 
unconstitutional  as  a  special  law  for  the 
punishment  of  crime,  nor  as  class  legisla- 
tion, since  the  banking  business  properly 
forms  a  class  by  itself  for  legislative  regu- 
lation. Re  Pittman,  22:  266,  99  Pac.  700, 
31  Nev.  43.  (Annotated) 

156.  A  statute  granting  money  to  indi- 
gent soldiers  is  not  a  special  law  within  the 
meaning  of  the  constitutional  provision  that 
where  a  general  law  may  be  made  appli- 
cable, no  sp'.^cial  law  shall  be  enacted.  Bos- 
worth  V.  Harp,  45:  692,  157  S.  W.  1084,  15* 
Ky.  559. 

157.  Confirming  leases  made  by  munici- 
palities of  tide  lands  lying  within  their 
bays  or  harbors  is  not  within  the  constitu- 
tional inhibition  of  special  legislation.  San 
Pedro,  L.  A.  &  S.  L.  R.  Co.  v.  Hamilton, 
37:686,  119  Pac.  1073,  161  Cal.  610. 
Sunday  la'w. 

158.  The  requirement  of  Idaho  act  March 
12,  1907,  making  Sunday  a  day  of  public 
rest,  that  certain  places  of  business  and 
amusement  shall  be  closed  on  that  day,  is 
not  special  or  local  legislation,  in  violation 
of  Idaho  Const,  art.  3,  §  19.  State  v.  Dolan, 
14:  1259,  92  Pac.  995,  13  Idaho,  693. 

159.  T?he  business  of  harboring  is  not 
such  as  warrants  the  legislature  in  putting 
its  transaction  on  Sunday  in  a  class  by  it- 
self, and  imposing  upon  it  a  penalty  more 
severe  that  is  imposed  upon  other  Sunday 
labor,  where  the  Constitution  forbids  spe- 
cial laws  where  general  statutes  may  be 
made  applicable,  or  upon  the  subject  of 
punishment  of  misdemeanors.  Stratman  v. 
Com.  27:  949,  125  S.  W.  1094,  137  Ky.  500. 
As  to  barbers. 

See  also  shpra,  159. 

160.  Forbidding  a  barber  school  or  college 
to  display  any  other  sign  than  a  mere  an- 
nouncement of  "barber  school"  or  "college" 
is  invalid  as  a  special  law  applying  to  an 
institution  which  is  not  a  proper  subject 
for  classification.  Moler  v.  Whisman,  40: 
629,  147  S.  W.  985,  243  Mo.  571. 
Plumbers. 

161.  A  statute  requiring  the  procurement 
of  a  license  by  persons  working  at  the  busi- 
ness of  plumbing  in  municipalities  of  more 
than  5,000  inhabitants  throughout  the  state 
is  not  invalid  as  special  legislation.  Doug- 
las V.  People  ex  rel.  Ruddy,  8:  11 16,  80  N.  E. 
341,  225  111.  536. 

Hours  of  labor. 

162.  Making  a  statute  limiting  the  hour» 
of  women's  labor  apply  only  to  mechanical 
establishments,  factories,  and  laundries, 
does  not  render  it  unconstitutional  special 
legislation,  on  the  ground  that  it  is  based 
on  an  arbitrary  classification.  W.  C. 
Ritchie  &  Co.  v.  Wayman,  27:  994,  91  N.  K 
095,   244  111.   509. 
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1G3.  A  statute  limiting  the  hours  of 
women's  labor  is  not  unconstitutional  spe- 
cial legislation  because  it  applies  to  women, 
and  not  to  men,  on  the  theory  tiiat  it  there- 
by effects  an  arbitrary  classification.  W.  C. 
Ritchie  &  Co.  v.  Wayman,  27:  994,  91  N.  E, 
695,  244  111.  509. 
Attorneys'  liens. 

164.  A  statute  conferring  attorneys'  liens 
is  not  unconstitutional  special  legislation 
because  it  applies  only  to  attorneys  at  law, 
since  those  who  follow  that  profession  form 
a  class  constituting  a  proper  basis  for  leg- 
islation. Stand idge  v.  Chicago,  R.  Co.  40: 
529,  98  N.  E.  963,  254  111.  524. 
Re-estalblisliinent  of  lost  records. 

165.  A  statute  providing  for  the  re-estab- 
lishment of  lost  public  records  of  real  estate 
is  not  special  because  it  is  limited  to  those 
destroyed  by  earthquake,  fire,  or  flood.  Title 
&  Document  Restoration  Co.  v.  Kerrigan, 
8:  682,  88  Pac.  356,  150  Cal.  289. 

166.  That  a  statute  regulating  the  prac- 
tice in  proceedings  for  the  re-establishment 
of  lost  real  estate  records  applies  only  to 
that  class  of  cases  does  not  render  it  repug- 
nant to  a  constitutional  provision  that  spe- 
cial laws  shall  not  be  passed  regulating  the 
practice  in  courts  of  justice,  since  it  is  of 
such  a  peculiar  nature  as  to  justify  its  clas- 
sification for  purposes  of  procedure.  'Title 
&  Document  Restoration  Co.  v.  Kerrigan, 
8:  682,  88  Pac.  356,  150  Cal.  289. 

Rate   of  interest. 

167.  A  statute  making  it  a  misdemeanor 
to  take  a  certain  extortionate  rate  of  in- 
terest on  loans  of  less  than  $200  does  not 
regulate  the  rate  of  interest  within  the 
meaning  of  a  constitutional  provision  pro- 
hibiting special  legislation  for  that  pur- 
pose. State  V.  Sherman,  27:  898,  106  Pac. 
299.  18  Wyo.   169 

168.  A  statute  permitting  building  and 
loan  associations  to  lend  their  funds  upon 
a  premium  secured  by  competitive  bidding, 
in  addition  to  the  legal  rate  of  interest,  does 
not  violate  the  constitutional  provision  for- 
bidding the  passage  of  a  special  law  fixing 
the  rate  of  interest.  Spithover  v.  Jefferson 
Bldg.  ft  Loan  Asso.  26:  1135,  125  S.  W.  766, 
225  Mo.  660.  (Annotated) 
Eminent   domain. 

169.  An  amendatory  act  to  a  general  law 
covering  all  classes  of  corporations  given 
the  right  of  eminent  domain,  providing 
for  an  alternative  metiiod  of  condemning 
land  or  easements,  affecting  only  pipe  line 
companies  for  transporting  carbon  oil  or 
natural  gas,  does  not  violate  a  constitu- 
tional prohibition  against  passing  a  special 
act  where  a  general  law  would  be  proper". 
Carnegie  Natural  Gas  Co.  v.  Svviger,  46: 
1073,  79  S.  E.  3,  72  W.  Va.  557. 
Mnnicipal  affairs   generally. 

Equal  protection   and  privileges  as  to,   see 

Constitutional  Law,   163-168. 
See  also  supra,  157;  infra,  182. 

170.  A  statute  exempting  from  its  pro- 
visions the  first  four  classes  of  cities  of  the 
state  is  included  under  a  constitutional  pro- 
vision that  the  legislature  shall  not  enact 
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any  special  law  by  exempting  from  the 
operation  of  a  general  act  any  city,  town, 
district,  or  county.  Colunibi.i  Trust  Co.  v. 
Lincoln  Institute,  29:  53,  129  S.  W.  113, 
138  Ky.  804. 

171.  A  statute  providing  a  schcno  for  mu- 
nicipal government  by  the  "commission 
plan"  in  those  cities  that  adopt  its  pro- 
visions by  popular  vote  is  not  violative  of 
constitutional  provisions  forbidding  the  con- 
ferring of  corporate  power  by  sp/cial  act, 
and  requiring  provision  to  be  made  by  gen- 
eral law  for  the  organization  of  cities.  Cole 
V.  Dorr,  22:  534,  101  Pac.  1016,  80  Kan.  251. 

172.  A  statute  providing  a  scheme  for 
municipal  government  by  the  "commission 
plan"  in  those  cities  that  adopt  its  pro- 
visions by  popular  vote  is  not  void  as  fail- 
ing to  have  a  uniform  operation  throughout' 
the  state.  Cole  v.  Dorr,  22:  534,  101  Pac. 
1016,  80  Kan.  251. 

173.  The  charter  of  a  municipal  corpora- 
tion may  be  amended  by  pursuing  the 
method  provided  for  the  passage  of  special 
acts,  under  a  constitutional  provision  that 
general  laws  shall  be  enacted  for  the  gov- 
ernment of  cities  and  towns,  and  no  special 
act  shall  be  passed  in  relation  thereto  ex- 
cept in  a  manner  pointed  out.  Jliller  v. 
Pulaski,  22:  552,  63  S.  E.  880,  109  Va.  137. 

174.  That  a  statute  creating  a  classifica- 
tion of  cities  which  may  adopt  a  commis- 
sion form  of  government  does  not  follow  the 
lines  of  existing  classifications,  but  em- 
braces only  a  portion  of  the  cities  in  them, 
does  not  render  it  void  as  creating  an 
arbitrary  classification,  or  amending  or  re- 
pealing existing  charters  in  violation  of  a 
constitutional  provision  that  municipal 
charters  shall  not  be  granted,  amended,  or 
repealed  by  special  laws.  State  ex  rel. 
Hunt  v.  Tausick,  35:  802,  116  Pac.  651,  64 
Wash.  69. 

17$.  A  statute  providing  a  commission 
form  of  government  for  cities  between  cer- 
tain limits  of  population  does  not  contra- 
vene a  constitutional  provision  prohibiting 
the  granting  of  municipal  charters  by  spe- 
cial laws,  if  there  are  several  municipalities 
to  which  it  may  be  applicable,  by  the  fact 
that  it  is  not  applicable  to  all  cities  of  the 
state,  and  might,  because  of  its  local  option 
features,  be  adopted  by  only  a  single  mu- 
nicipality. State  ex  rel.  Hunt  v.  Tausick, 
35:802,  116  Pac.  651,  64  Wash.  69." 

176.  An  act  validating  a  city  election 
which  is  otherwise  rendered  void  by  a  fail- 
ure to  give  the  notice  required  by  statute 
is  not  obnoxious  to  the  constitutional  pro- 
hibition against  conferring  corporate  power 
by  special  act,  if  it  applies  to  all  cities  in 
the  same  situation,  notwithstanding  it  re- 
sults in  a  classification  based  upon  existing 
conditions  only.  Cole  v.  Dorr,  22:  534,  101 
Pac.  1016,  80  kan.  251.  (Annotated) 

177.  Permitting  only  cities,  not  operating 
under  special  charters,  to  require  railroad 
companies  to  light  the  street  cros^'ings  with- 
in their  limits  does  not  render  the  statute 
invalid.    Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v. 
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Hartford   City,   20:  461,   82   N.   E.    787,   170 

Ind.  674. 

School  aaattcrs. 

178.  The  enactments  designated  as  Minn. 
Gen.  Laws  1905,  chaps.  7(5,  77,  pp.  93,  94, 
legalizing  school  bonds  theretofore  voted 
upon  by  cities  for  high-school  aijd  gradcd- 
school  houses  under  the  provisions  of  Minn. 
Gen.  Laws  1893,  chap.  204,  p.  333,  and  acts 
amendatory  thereto,  are  curative  acts,  and 
are  not  special  legislation  in  conflict  with 
Minn.  Con.st.  art.  4,  §§  33,  34.  State  ex 
rel.  Board  of  Education  v.  Brown,  5:  327, 
106  N.  W.  477,  97  Minn.  402.  (Annotated) 
Taxes. 

179.  A  statute  relating  to  estates  ad- 
ministered upon  in  county  courts,  provid- 
ing for  an  initial  fee  of  $5,  and  a  further 
fee,  upon  the  determination  of  the  value 
of  the  estate,  of  $5  for  every  $1,000  or  frac- 
tion thereof  in  excess  of  the  first  thousand, 
is,  in  so  far  as  the  additional  charge  or  fee 
above  the  initial  fee  is  concerned,  in  viola- 
tion of  a  constitutional  provision  that  all 
laws  of  a  general  nature  shall  have  a  uni- 
form operation.  Malin  v.  La  Moure  County, 
50:  997,  145  N.  W.  .582,  27  N.  D.  140. 
Bonds,  bridges,  and  ferries. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,   157-162. 

Xiquor  traffic. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  154-156. 

180.  Local  laws  applicable  to  one  county 
may  be  passed  with  respect  to  the  regu- 
lation of  the  liquor  traffic.  State  v.  bar- 
rett,  1 :  626,  50  S.  E.  506,  138  N.  C.  630. 

181.  A  statute  denying  an  appeal  in  a 
proceeding  to  contest  a  local-option  election 
when  an  appeal  is  allowed  in  a  proceeding 
to  contest  other  elections  is  not  unconstitu- 
tional special  legislation.  Saylor  v.  Duel, 
19:  377,  86  N.  E.  119,  236  III.  429. 

(Annotated) 

182.  A  statute  granting  to  one  municipal- 
ity the  right  to  permit  the  sale  of  intoxicat- 
ing liquor  within  its  limits,  which  is  not 
permitted  in  the  state  at  large,  does  not 
violate  the  constitutional  prohibition  against 
granting  special  privileges  or  immunities. 
Hall  v.  Dunn,  25:  193,  97  Pac.  811,  52  Or. 
475, 

G'^me  law^s. 

183.  Special  local  laws  for  the  protec- 
tion of  game  may  be  enacted,  without  vio- 
lating the  constitutional  provision  that  all 
laws  "for  the  punishment  of  crime  or  mis- 
demeanor" "shall  be  gencraland  of  uniform 
operation  throughout  the  state,"  by  omit- 
ting therefrom  a  provision  for  punishment 
for  violations,  and  providing  therefor  by 
valid  general  laws.  Harper  v.  Galloway, 
26:  794,  51  So.  226,  58  Fla.  255. 

( Annotated ) 
Judicial  matters. 

184.  An  act  providing  for  the  election  of 
judicial  oflicers  by  separate  ballots,  thus 
placing  the  judiciary  in  a  separate  and  dis- 
tinct class,  is  not  a  violation  of  the  con- 
stitutional prevision  that  all  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
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tion   throughout   the   state.      State    ex    rel. 

Weinberger  v.  Miller,  44:  712,  1)9  N.  E.  1078, 

87  Ohio  St.   12. 

Officers;  elections. 

I«[ual  protection  and  privileges  as  to,   see 

Constitutional  Law,  169-175. 
See  also  supra,  181. 

185.  A  statute  fixing  the  salaries  of  coun- 
ty officials  in  counties  having  a  certain  pep- 
ulation  according  to  a  certain  Federal  cen- 
sus violates  a  constitutional  provision  pro- 
hibiting tlie  passage  of  a  local  law  where  a 
general  one  could  iiave  been  enacted.  Wiles 
v.  Williams,  34:  1060,  133  S.  W.  1,  232  Mo. 
56. 

II.  Construction;  operation;  effect. 

a.  In  general;  use  of  words. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Construction  of  constitution,  see  Constitu- 
tional Law,  I.  a,  3. 

Construction  of,  by  Federal  court  on  appeal, 
see  Appeal  and  Erkor,  61-03. 

Reading  common  law  exception  into  statute, 
see  Carriers,  788. 

Statute  as  to  suits  on  causes  of  action 
barred  in  state  where  they  arise,  see 
Conflict  of  Laws,  143,  144. 

Statutes  superseding  custom,  see  Custom, 
2. 

Statute  as  to  inspection  of  paper,  see  Dis- 
covery AND  Inspection,  21. 

Statutes  making  executor  a  trustee  of.  un- 
disposed-of  residue,  see  Executors  and 
Administrators,  42. 

Construction  of  pure  food  law,  see  Food. 

Statute  regulating  sales  in  bulk,  see  Fraud- 
ulent Conveyances,  13-22,  30,  38,  39. 

Statute  as  to  homicide  while  perpetrating 
burglary,  see  Homicide,  39. 

Statute  as  to  inheritance  by  murder  from 
person  killed,  see  Husband  and  Wife, 
68. 

Statute  providing  for  appeal  from  commit- 
ment of  person  to  insane  hospital,  see 
Incompetent  Peiisons,  19. 

Statute  permitting  man  to  assign  insurance 
to  his  wife,  see  Insurance,  450. 

Statute  as  to  licensing  chattel  mortgage 
and  salary  loan  broker,  see  License,  51. 

Statute  regulating  sale  of  medicines  and 
poisons,  see  License,  64. 

Statute  regulating  marriage,  see  Marriage, 
10. 

Statute  as  to  employment  of  children,  see 
Master  and  Servant,  94-96. 

Statute  as  to  maintenance  of  contagious  dis- 
ease hospitals  by  towns,  see  Municipal 
Corporations,  309. 

Statute  as  to  punishment  of  person  main- 
taining public  nuisance,  see  Nuisances, 
4. 

Statute  as  to  fencing  of  railroad  right  of 
way,  see  Railroads,  53,  54. 

Statute  requiring  suits  affecting  title  to  be 
brought  in  county  where  land  is  lo- 
cated, see  Venue,  6. 
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Conclusiveness  on  courts  of  legislative  dec- 
laration as  to,  see  Courts,  88. 

Conclusiveness  on  Federal  courts,  of  con- 
struction of  state  statutes  by  state 
courts,  see  Courts,  325,  327,  328. 

Applicability  to  liquor  without  state  of  stat- 
ute imposing  penalty  for  publishing 
newspaper  containing  liquor  advertise- 
ment, see  Intoxicating  Liquors,  11. 

Question  for  court  or  jury  as  to,  see  Trial, 
319. 

Effect  of,  to  terminate  contract,  see  Con- 
tracts, 727. 

Effect  of  statute  requiring  license  for  sale 
of  intoxicating  liquors  on  business  of 
traveling  salesman,  see  Intoxicating 
Liquors,  57. 

Effect  of  statute  as  to  property  rigliia  of 
husband  and  wife  on  liability  of  one 
spouse  for  larceny  from  the  other,  see 
Larceny,  21. 

186.  The  place  assigned  to  a  statute  in  a 
compilation  cannot  control  the  plain  mean- 
ing expressed  by  its  terms.  Tillman  v.  Till- 
man, 26:  781,  66  S.  E.  1049,  84  S.  C.  552. 

187.  Construction  and  interpretation 
have  no  place  or  office  where  the  language 
of  a  statute  is  unambiguous  and  its  mean- 
ing is  evident.  United  States  v.  Ninety- 
Nine  Diamonds,  2:  185,.  139  Fed.  961,  72  C. 
C.  A.  9. 

188.  Construction  and  interpretation  have 
no  function  where  Congress  has  expressed 
its  legislative  intent  by  a  statute,  the  terms 
of  which  are  plain  and  certain.  United 
States  v.  Colorado  &  N.  W.  R.  Co.  15:  167, 
157  Fed.  321,  85  C.  C.  A.  27. 

189.  A  penal  statute  is  open  to  construc- 
tion when  there  is  reasonable  uncertainty 
as  to  its  meaning.  Wei  rich  v.  State,  22: 
1221,  121  N.  W.  652,  140  Wis.  98. 

190.  Statutes  should  have  a  rational  and 
sensible  interpretation.  United  States  v. 
Ninety-Nine  Diamonds,  2:  1-85,  139  Fed. 
961,  72  C.  C.  A.  9. 

191.  Statutes  are  to  be  construed  in  the 
light  of  and  with  reference  to  the  rules  and 
principles  of  the  common  law  in  force  at 
the  time  of  their  enactment;  and  the  legis- 
lature will  not  be  presumed  to  have  intended 
a  repeal  of  such  common-law  rules,  unless 
the  language  used  clearly  expresses  or  im- 
ports such  an  intention.  State  ex  rel.  Mor- 
ris v.  Sullivan,  26:  514,  90  N.  E.  146,  81 
Ohio  St.  79. 

192.  To  determine  the  purpose  of  a  stat- 
ute expressed  in  literal  sense,  words  neces- 
sarily implied  from  those  used  are  as  clear- 
ly a  part  thereof  as  the  written  words. 
State  ex  rel.  McGrael  v.  Phelps,  35:  353,  128 
N.  W.  1041,  144  Wis.  1. 

193.  The  language  of  a  statute  is  to  be 
construed  in  harmony  with  the  ordinary 
rules  of  grammar,  except  only  when  such 
construction  will  lead  to  a  result  obviously 
contrary  to  the  intention  of  the  legisla- 
ture. State  T.  Minneapolis  Milk  Co.  51: 
244,  144  N.  W.  417,  124  Minn.  34. 

194.  The  natural,  common,  or  obvious 
meaning  of  the  language  of  a  law  must  be 
preferred,  save  in  rare  and  exceptional  cases. 
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to  a  recondite  signification  evolved  only  by 
patient  study  and  diligent  search  for  it. 
United  States  v.  Colorado  &  N.  W.  R.  Co. 
15:  167,  157   Fed.  321,  85  C.  C.  A.  27. 

195.  The  rule  that,  where  general  words 
follow  the  enumeration  of  particular  classes 
of  persons  or  of  acts,  the  general  words 
should  be  'construed  to  apply  to  persons  or 
acts  of  the  same  general  nature  or  class  as 
those  enumerated,  is  especially  applicable 
to  statutes  defining  crimes  and  regulating 
their  punishment.  First  Nat.  Bank  v. 
United  States,  46:  1139,  206  Fed.  374,  124 
C.  C.  A.  256. 

196.  The  rule  of  ejusdem  generis  does 
not  apply  when  the  particular  words  used 
in  the  statute  embrace  all  the  persons  or 
objects  of  the  class  mentioned,  and  there- 
by exhaust  the  class,  and  in  such  case  the 
general  words  must  be  given  a  meaning  be- 
yond the  class.  Kansas  City  S.  R.  Co.  v. 
Wallace,  46:  112,  132  Pac.  908,  38  Okla.  233. 

197.  The  rule  of  ejtisdem  generis  is  re- 
sorted to  merely  as  an  aid  in  statutory 
construction,  and  where,  upon  consideration 
of  the  whole  law  upon  the  subject  and  the 
purposes  sought  to  be  affected,  it  is  appar- 
ent that  the  legislature  intended  the  gen- 
eral words  to  go  beyond  the  class  specif- 
ically designated,  the  rule  does  not  apply. 
Kansas  City  S.  R.  Co.  v.  Wallace,  46:  11*2, 
132  Pac.  908,  38  Okla.  233. 

198.  When  the  meaning  of  a  statute  is 
doubtful,  so  that  either  of  two  constructions 
may  with  propriety  be  adopted  by  the  court, 
it  is  the  duty  of  the  court  to  adopt  that 
construction  best  calculated  to  protect  the 
public  against  fraud  and  imposition,  even 
though  in  individual  instances  such  con- 
struction may  work  slight  hardship.  Stern 
V.  Fargo,  26:  665,  122  N.  W.  403,  18  N.  D. 
289. 

199.  A  statute  should  be  construed  con- 
textually  and  with  reference  to  the  par- 
ticular matter  dealt  with.  Gill  v.  Board  of 
Comrs.  43:  293,  76  S.  E.  203,  160  N.  C.  176. 

200.  On  arriving  at  the  proper  construc- 
tion to  be  placed  upon  a  statute,  it  is  proper 
to  ascertain  its  purpose  and  object  and  the 
evil  to  be  remedied  by  its  passage.  People 
V.  William  Henning  Co.  49:  1206,  103  N.  E. 
530,  260  111.  554. 

201.  In  order  to  determine  the  meaning 
of  the  language  of  an  act  of  the  legislature, 
it  is  proper  to  examine  the  course  of  legis- 
lation upon  the  same  general  subject,  and 
to  consider  in  what  connection  and  with 
what  context  it  has  theretofore  been  em- 
ployed. State  ex  rel.  Love  v.  Cosgrave,  26: 
207,  122  N.  W.  885,  85  Neb.   187. 

202.  The  courts,  in  determining  the  rea- 
sonableness of  a  police  measure,  may  look 
to  the  general  circumstances  and  conditions 
under  which  the  thing  to  be  regulated  or 
forbidden  exists  or  may  occur,  so  far  as  they 
are  matters  of  judicial  knowledge,  or  are 
admitted  or  shown  by  undisputed,  clear,  and 
satisfactory  evidence  in  the  record  of  the 
particular  case.  Abbey  Land  &  Improv.  Co. 
V.  San  Mateo,  52:408,  139  Pac.  1068,  107 
Cal.  434. 
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203.  The  express  enumeration  in  a  statute 
of  certain  occupations  or  business  over 
which  municipalities  are  given  control  is 
an  exclusion  of  all  other  occupations.  Peo- 
ple ex  rel.  Friend  v.  Chicago,  49:  438,  103 
N.  E.  609,  261  111.  16. 

204.  Where  an  act  establishing  a  special 
law  for  a  particular  county  contains  a 
clause  in  terms  repealing  the  general  law 
on  the  subject,  such  clause  will  ordinarily 
be  regarded  as  limited  in  its  operation  to 
that  county.  State  ex  rel.  Jackson  v. 
Prather.  36:  1084,  112  Pac.  829,  84  Kan.  169. 

20.5.  In  construing  a  revised  statute,  a 
doubt  or  ambiguity  in  its  meaning  cannot  be 
raised  by  reference  to  the  former  statute  of 
which  it  is  a  revision.  State  v.  Minneapolis 
Milk  Co.  51:  244,  144  N.  W.  417,  124  Minn. 
34. 

206.  The  rule  that  congressional  debates 
may  not  be  used  as  a  means  to  an  inter- 
pretation of  an  act  of  Congress  is  not  vio- 
lated by  resorting  to  them  to  ascertain  the 
history  of  tire  period  when  the  statute  was 
adopted.  Standard  Oil  Co.  v.  United  States, 
34:  834,  31  Sup.  Ct.  Rep.  502,  221  U.  S.  1, 
55  L.  ed.  619. 

207.  Where  the  parties  to  an  action  in- 
volving the  validity  of  a  marriage  con- 
tracted in  a  foreign  country  stipulate  a 
translation  of  the  applicable  provisions  of 
the  foreign  law,  the  courts  are  restricted  in 
interpreting  such  law  to  a  consideration  of 
what  is  the  significance  of  the  English  words 
into  which  the  foreign  law  has  been  trans- 
lated, since  the  stipulation  concerns  a  mat- 
ter of  fact,  and  not  of  law.  Re  Lando, 
30:  940,  127  N.  W.   1125,  112  Minn.  257. 

208.  Statutes  are  intended  to  apply  and 
be  confined  in  their  operation  to  persons, 
properties,  and  rights  which  are  within  the 
territorial  jurisdiction  of  the  lawmaking 
power;  and  one  who  claims  the  benefit  of 
such  laws  for  either  person  or  property  be- 
yond the  territorial  jurisdiction  of  the 
lawmaking  power  must  rest  such  claim  upon 
a  statute  granting  such  extraterritorial 
right.  Walbridge  v.  Robinson,  4^:  240,  125 
Pac.  812,  22  Idaho,  236. 

209.  Any  doubt  as  to  the  meaning  of  pro- 
visions of  the  negotiable  instruments  law 
must  be  solved  by  a  reference  to  the  law 
merchant  as  it  was  theretofore  administered. 
Wettlaufer  v.  Baxter,  26:  804,  125  S.  W. 
741,  137  Ky.  362. 

210.  General  terms  and  expressions  in  the 
Constitution,  or  in  the  statutes  providing 
for  the  collection  of  taxes,  are  never  allowed 
their  full  literal  import,  if  the  efTect  of 
such  construction  is  to  require  that  to  be 
done  which  the  law  does  not  authorize,  or  to 
violate  a  fundamental  principle  upon  which 
the  government  is  founded  and  operated. 
Penick  v.  Foster,  12:  1159,  58  S.  E.  773,  129 
<Ja.  217. 

211.  A  statute  prohibiting  a  suit  on  a 
cause  of  action  barred  by  lapse  of  time  in 
the  jurisdiction  in  which  the  cause  of  action 
arose  has  reference  only  to  the  primary  and 
original  jurisdiction  in  which  it  arose,  and 
does  not  contemplate  other  jurisdictions  in 
which  a  cause  of  action  may  arise  or  ac- 
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crue  because  defendant  takes  up  his  domicil 

therein.     McKee  v.   Dodd,   14:  780,   93   Pac. 

854,  ir)2  Cal.  637. 

I^egislative  intent. 

Court's   right   to   assume   secret   intent   on 

part  of  legislature,  see  CoxmTS,  89. 
Inheritance  tax  law,  see  Taxes,  319,  320. 
See  also  supra,   193. 

212.  The  rule  that  a  railroad  corpora- 
tion is  to  be  regarded  as  a  resident  of  every 
county  in  which  it  operates  its  road  or  ex- 
ercises its  corporate  franchises  applies  in 
the  interpretation  of  a  statute  only  in  situa- 
tions where  such  construction  accomplishes 
the  substantial  purpose  sought  by  the  act 
involved.  Kimmerle  v.  Topeka,  43:  272,  128 
Pac.  367,  88  Kan.  370. 

213.  No  presumption  arises,  from  a  fail- 
ure of  the  state  through  its  legislative  au- 
thority to  speak  on  the  subject,  that  the 
state  intends  to  grant  any  right,  privilege, 
or  authority  under  its  laws,  to  be  exercised 
beyond  its  jurisdiction.  Walbridge  v.  Rob- 
inson, 43:  240,  125  Pac.  812,  22  Idaho,  236. 

214.  The  legislature  will  be  presumed  to 
have  intended  to  make  no  limitation  or  ex- 
ception to  a  statute  in  which  it  has  included, 
by  general  language,  many  subjects,  persons, 
or  corporations,  without  limitation  or  ex- 
ception. Cella  Commission  Co.  v.  Bohlinger, 
8:  537,  147  Fed.  419,  78  C.  C.  A.  467. 

215.  In  case  of  conflict  between  different 
sections  of  the  same  act  on  the  same  mat- 
ter, the  later  should  be  taken  as  reflecting 
the  real  last  intent  of  the  lawmakers.  Har- 
vev  Coal  &  C.  Co.  v.  Dillon,  6:  628,  53  S.  E. 
928,  59  W.  Va.  605. 

216.  The  object  which  a  legislative  body 
sought  to  obtain  and  the  evil  which  it  en- 
deavored to  remedy  are  properly  considered 
in  ascertaining  its  intention  and  interpret- 
ing its  acts.  United  States  v.  Ninety-Nine 
Diamonds,  2:  185,  139  Fed.  961,  72  C.  C.  A. 
9. 

217.  In  the  interpretation  of  the  statute 
regulating  the  execution  of  wills,  the  inten- 
tion of  the  legislature  controls;  and  a  will 
that  is  not  executed  as  required  by  stat- 
ute is  invalid,  notwithstanding  the  inten- 
tion of  the  testator.  Sears  v.  Sears,  17: 
353,  82  N.  E.  1067,  77  Ohio  St.  104. 

218.  A  statute  forbidding  hunting  on  an- 
other's property  without  a  permit,  under  a 
penalty  of  not  to  exceed  $10  fine,  cannot  be 
presumed  to  have  been  passed  for  the  pro- 
tection of  human  life.  State  v.  Horton, 
1:991,   51    S.    E.   945,   139   N.   C.   588. 

To  uphold  statute. 

Statute  as  to  closing  streets  and  alleys,  see 
CoNSTiTUTioNAi.  Law,  596. 

219.  Where  a  statute  is  susceptible  of 
two  constructions,  one  of  which  will  uphold 
it,  while  the  other  will  strike  it  down,  it 
is  the  duty  of  the  court  to  accept  the  former 
construction.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Beatty,  42:  984,  118  Pac.  367,  126  Pac. 
736,  34  Okla.  321. 

220.  If  a  legitimate  purpose  of  a  statute 
can  be  found,  the  legislature  must  be  pre- 
sumed to  have  had  that  purpose  in  mind. 
Com.  V.  Libbey,  49:  879,  103  N.  E.  923,  216 
Mass.  356. 
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221.  A  statute  authorizing  the  taxation 
of  chattels  real  should  not  be  constniod  as 
exempting  the  property  of  corponitioii.s  from 
its  operation,  where  to  do  so  would  render 
the  act  unconstitutional  as  violatini^  the 
mandate  of  the  state  Constittitinn  that  all 
property  shall  be  taxed.  Harvey  Coal  &  C. 
Co.  V.  Dillon,  6:  628,  53  S.  E.  928,  59  W. 
Va.  605. 

222.  A  statute  making  unlawful  the  still- 
ing of  competition  in  the  importation  or 
sale  of  articles  imported  into  the  state  will 
be  construed  not  to  apply  to  interstate  com- 
merce, but  to  be  intended  solely  to  correct 
and  prohibit  the  abuse  of  trade  within  the 
state.  Standard  Oil  Co.  v.  State,  10:  1015, 
100  S.  W.  705,  117  Tenn.  618. 

223.  The  court  cannot  disregard  the  plain 
language  of  a  statute,  in  order  to  find  some 
intent  contrary  to  that  indicated  by  the 
language,  even  to  save  the  statute  from  be- 
ing declared  unconstitutional.  State  ex  rel. 
Young  V.  Butler,  24:  744,  73  Atl.  560, 105  Me, 
91. 

224.  A  statute  of  a  state  which  includes 
by  general  language  subjects  within,  and 
those  without,  the  constitutional  jurisdic- 
tion of  the  state,  may  not  be  limited  by  ju- 
dicial construction  to  the  former  class  and 
then  sustained.  Cella  Commission  Co.  v. 
Bohlinger,  8:  537,  147  Fed.  419,  78  C.  C.  A. 
467. 

225.  A  statute  of  a  state  covering,  by 
general  language,  foreign  corporations  which 
are  doing  business  in  the  state,  and  foreign 
corporations  which  are  not  engaged  in  busi- 
ness therein,  cannot  be  lawfully  limited  by 
judicial  construction  to  the  former  class  and 
then  sustained,  since  such  a  course  would 
make  a  new  law  which  the  original  statute 
clearly  indicates  that  the  legislature  did 
not  intend  to  enact,  and  because  it  is  impos- 
sible to  separate  such  a  statute  into  consti- 
tutional and  unconstitutional  portions,  each 
of  which  may  be  read  and  stand  by  itself. 
Cella  Commission  Co.  v.  Bohlinger,  8:  537, 
147  Fed.  411),  78  C.  C.  A.  467. 

226.  That  a  statute  providing  a  commis- 
sion form  of  government  for  a  city  specifies 
that  the  question  of  its  adoption  shall  be 
submitted  to  the  voterd  at  a  special  elec- 
tion does  not  prevent  the  submission  of  the 
question  at  a  general  election,  or  violate 
a  constitutional  provision  for  change  of  cor- 
porate form  upon  vote  at  a  general  elec- 
tion, since  the  word  "special"  may  be  re- 
jected as  surplusage.  State  ex  rel.  Hunt  v. 
Tausick,  35:  802,  116  Pac.  651,  64  Wash. 
69. 

227.  An  ambiguous  statute  providing  for 
the  reclamation  of  swamp  lands  by  assess- 
ment on  the  property  benefited  will  not  be 
set  aside  on  the  ground  that  it  cannot  be 
complied  with,  according  to  its  terms,  in 
such  a  way  as  to  give  persons  specially  as- 
sessed for  benefits  an  opportunity  to  be 
heard  before  the  assessment  is  finally  made, 
if  the  only  construction  of  which  the  stat- 
ute is  susceptible  shows  ample  provision 
for  such  hearing.  Billings  Sugar  Co.  v. 
Fish,  26:  973,  lOG  Pac.  565,  40  Mont.  256. 
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Giving;  effect  to  entire  statute. 

228.  All  the  words  of  a  statute  should 
be  given  elFoct  in  construing  it.  United 
States  V.  Ninety-Nine  Diamonds,  2:  185,  139 
Fed.  961,  72  C.  C.  A.  9. 

229.  In  construing  a  statute,  the  entire 
act  should  be  read  together  in  order  to  get 
its  true  intent  and  meaning.  People  v. 
William  Hcnning  Co.  49:  1200,  103  N.  E. 
530,  260  111.  554. 

230.  In  searching  for  the  purpose  of  an 
enactment  which,  applied  in  the  ordinary 
sense  to  the  subject  tliereof,  would  lead  to 
a  result  so  unreasonable  as  to  suggest  that 
such  was  not  its  purpose,  some  other  and  a 
reasonable  meaning  should  be  adopted,  if 
one  can  be  found  within  the  fair  scope  of 
the  language  used,  to  do  which  the  court 
may  "consider  the  surrounding  circum- 
stances, the  existing  conditions,  the  evils  to 
be  remedied,  the  objects  to  be  attained," 
"look  at  the  whole  and  every  part  of  the 
statute,  to  its  subject-matter,  to  its  effects 
and  consequences,  to  its  reason  and  spirit," 
and  then  read  it  with  all  words  in  place, 
necessarily  or  reasonably  implied,  so  as  to 
harmonize,  and  give  a  sensible  eirect  to 
every  portion  thereof,  and  express  the  ap- 
parent intent.  State  ex  rel.  McCracl  v. 
Phelps,  35:  353,  128  N.  W.  1041,  144  Wis.  1. 

231.  Two  8ection.s  of  a  revision  of  stat- 
\ites,  one  providing  that  every  person  who 
shall  assault  another  with  intent  to  com- 
mit murder  shall  be  imprisoned  for  not 
less  than  ten  years,  and  the  other  that 
when  a  person  shall  be  sentenced  to  im- 
prisonment for  less  than  life,  the  court 
shall  establish  a  minimum  terra  of  not  less 
than  one  year,  are  not  so  inconsistent  that 
they  cannot  stand  together,  and  a  mini- 
mum sentence  of  ten  years  for  one  con- 
victed of  assault  with  intent  to  murder 
is  valid.  State  v.  McGuire,  38:  1045,  80 
Atl,  761,  84  Conn.  470. 

Reference  to  title. 

232.  Sections  under  a  title  of  a  statute 
'Trobate  of  Foreign, Wills"  must  be  held  to 
refer  to  auch  wills,  since  the  title  will  be 
read  into  them.  Re  Clark,  i:  996,  82  Pac. 
760,   148   Cal.    108. 

Statutes  in  pari  materia. 

233.  The  rule  that  the  language  of  stat- 
utes upon  the  same  or  .similar  subjects 
should  have  like  interpretation  is  inap- 
plicable where  the  provisions  of  the  later 
statute  are  positive  and  explicit,  and  also 
where  the  subjects  of  the  statutes,  the  mis- 
chiefs at  which  they  are  leveled,  and  the 
remedies  provided,  are  radically  different. 
United  States  v.  Colorado  &  N.'  W,  R,  Co. 
15:  167,  157  Fed.  321,  85  C.  C.  A.  27. 

234.  The  Nebraska  "railway  commission 
act"  (Laws  1907,  chap.  90,  p.  311),  re- 
quiring railways  to  furnish  scheduled  rates, 
"the  anti-pa.s8  act"  (Laws  1907,  c.  93,  § 
342),  prohibiting  free  transportation,  and 
the  "2-cent  fare  act"  (Laws  1907,  chap.  92, 
p.  341),  prohibiting  carriers  from  charging 
more  than  2  cents  a  mile  for  transporta- 
tion of  passengers  over  twelve  years  of 
age,  are  in  pari  materia,  and  must  be  con- 
strued together,  since  they  were  all  enacted 
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pursuant  to  the  constitutional  mandate  to 
the  legislature  to  pass  laws  to  prevent  un- 
just discrimination  in  rates  charged  by 
railroad  comp;uiios.  State  v.  Union  Pacific 
R.  Co.  31:  657,  126  N.  W.  859,  87  Neb.  2d. 

235.  A  statute  imposing  a  penalty  for 
A^iolation  of  a  provision  forbidding  employ- 
ment of  laborers  on  public  work  for  more 
than  a  specified  number  of  hours  per  day 
has  no  eO'ect  upon  another  statute  forbid- 
ding the  municipality  from  paying  for  work 
done  under  such  circumstances.  People  ex 
rel.  Williams  Engineering  &  C.  Co.  v.  Metz, 
24:  201,  85  N.  E.''1070,  193  N.  Y.  148. 

236.  That  a  code  provision  in  a  section 
dealing  with  issues  and  the  mode  of  trial 
thereof,  which  authorizes  the  court  to  order 
one  or  more  issues  to  be  separately  tried 
prior  to  the  trial  of  other  issues,  is  in  im- 
mediate juxtaposition  to  a  section  authoriz- 
ing jury  trials  in  the  discretion  of  the 
court,  does  not  indicate  that  such  section 
was  not  intended  to  apply  to  cases  where 
there  was  a  constitutional  right  to  jury 
trial.  Smith  v.  Western  P.  R.  Co.  40:  137, 
96  N.  E.  1106,  203  N.  Y.  499. 
Proviso. 

237.  General  words  of  a  statute  forbid- 
ding the  manufacture  and  sale  of  oleomar- 
garin  in  imitation  of  yellow  butter  are  not 
enlarged  by  a  clause  following  them,  ]irovid- 
ing  that  they  shall  not  be  construed  to  pro- 
hibit the  sale  of  oleomargarin  whon  made  in 
a  distinct  form  and  in  such  manner  as  will 
advise  the  consumer  of  its  real  character, 
and  free  from  coloration  or  ingredients 
that  cause  it  to  look  like  butter.  State  v. 
Meyer,  14:  1061,  114  N.  W.  501,  134  Wis. 
156. 

238.  Rights  and  remedies  conferred  by 
existing  state  laws,  where  a  shipment  ac- 
cepted by  a  carrier  for  interstate  trans- 
portation has  been  lost,  injured,  or  dam- 
aged, were  not  continued  in  force  by  the 
])roviso  in  the  Carmack  amendment  of  June 
29,  1906,  to  the  act  of  February  4,  1887, 
§  20,  that  nothing  therein  contained  shall 
deprive  the  holder  of  the  receipt  or  bill  of 
lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law,  but  such 
proviso  only  preserves  to  such  holder  any 
right  or  remedy  which  he  may  have  had 
under  existing  Federal  law  at  the  time  of 
his  action.  Adams  Exp.  Co.  v.  Croninger, 
44:  257,  33  Sup.  Ct.  Rep.  148,  226  U.  S. 
49],  57  L.  ed.  314. 

239.  An  invalid  deed  to  a  religious  sect 
is  not  validated  as  to  a  congregation  there- 
of in  possession  thereunder,  so  as  to  prevent 
recovery  of  the  proceeds  upon  the  condem- 
nation of  the  land  for  public  use  by  the 
makers  of  the  invalid  deed,  by  a  proviso  in 
a  statute  that  no  lot  of  ground  used  for 
church  purposes  shall  be  taken  from  the 
members  of  the  church  for  whose  use  or 
benefit  it  was  conveyed,  devised,  or  dedi- 
cated, where  the  language  imjnediately  pre- 
ceding such  proviso  relates  to  the  settling 
of  title  when  the  conveyance  is  to  contig- 
uous congregations.  Deepwater  R.  Co.  v.  " 
Honaker,  27:  388,  66  S.  E.  104,  66  W.  Va. 
136. 
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Contemporaneous  and  practical  con- 
struction. 

240.  It  is  an  established  rule  of  the 
national  courts  that  tiie  contemporaneous 
construction  given  to  an  act  of  Congress 
by  the  executive  officers  charged  witli  its 
enforcement,  though  not  controlling,  is  en- 
titled to  great  weight,  and  sliould  not  be 
disregarded  or  overturned  except  for  cogent 
reasons,  nor  unless  it  is  clear  that  their  in- 
terpretation was  erroneous.  First  Nat. 
Bank  v.  United  States,  46:  1139,  206  Fed. 
374,  124  C.  C.  A.  256. 

241.  In  construing  the  provisions  of  an 
act  providing  for  a  new  system  of  raising 
revenue,  and  changing  the  former  methods 
of  procedure  relating  to  matters  of  taxation, 
the  courts  are  not  bound  by  any  administra- 
tive construction  of  the  former  revenue  law. 
Royal  Highlanders  v.  State,  7:  380,  108  N. 
W.  183,  77  Neb.  18. 

242.  In  the  absence  of  ambiguity  in  a 
statute,  the  practice  of  the  taxing  oflUcers 
with  respect  to  the  levying  of  inheritance 
taxes  cannot  be  taken  into  consideration  in 
ascertaining  the  meaning  of  the  statute. 
Swift  ex  rel.  State  Treasurer  v.  Barney,  39: 
1024,  97  N.  E.  750,  211  Mass.  134. 
Meaning  of  words. 

Mandatory  words  in  constitutional  provi- 
sion, see  supra,  5. 

Meaning  of  words  in  Constitution,  see  Con- 
stitutional  Law,   22-24. 

Meaning  of  word  "contemporaneously,"  see 
Carriers,  1055. 

Statute  making  it  unlawful  to  "keep"  or 
"own"  cigarettes,  see  Cigarettes,  1. 

Construction  of  word  "may"  in  Constitu- 
tion, see  Constitutional  Law,  22. 

Meaning  of  words  "brothers  and  sisters"  in 
statute  of  descent,  see  Descent  and 
Distribution,  1. 

Meaning  of  words  "child"  and  "issue"  in 
statute  governing  descent  of  property, 
see  Descent  and  Distribution,  23. 

Meaning  of  word  "false"  in  customs  act, 
see  Duties,  1. 

Meaning  of  "heretofore"  in  grant  of  land, 
see  Grant,  2. 

Directory  provision  as  to  street  improve- 
ment, see  Public  Improvements,  3. 

Question  for  jury  as  to  what  constitutes 
adulteration  within  meaning  of  statute, 
see  Trial,  228. 

See  also  Records  and  Recording  Laws,  29. 

243.  Words  having  a  definite  and  well- 
known  sense  in  the  law  have  the  same  sense 
when  used  in  a  statute.-  Asbury  v.  Comrs. 
of  Albemarle,  44:  1189,  78  S.  E.  146,  162  N. 
C.  247. 

244.  Statutory  words  and  phrases  should 
be  accorded  their  ordinary  significance  un- 
less it  clearly  appears  that  they  were  used 
in  some  other  sense ;  and  where  the  language 
is  plain  it  will  be  conclusively  presumed  that 
the  legislature  intended  what  it  expressed, 
and  no  room  is  left  for  construction.  Brun 
V.  Mann,  12:  154,  151  Fed.  145,  80  C.  C.  A. 
513. 

245.  In  construing  statutes  of  descent, 
and  determining  the  meaning  of  worus  and 
terms  used  therein,  the  meaning  attached  to 


2512 


STATUTES,  II.  b. 


such  words  and  terms  by  the  common  law  i 
will  be  followed  until  an  intention   to  use 
such    words    in   a    different    sense    appears. 
Truelove  v.  Truelove,  27:  220,  86  N.  E.  1018,  ! 
172  Ind.  441.  ! 

246.  The  meaning  of  the  words  "result  of 
such  issue"  in  a  statute  permitting  the  in-  ■ 
stitution  in  equity  of  a  suit  to  try  title  to  | 
real  estate,  and  the  direction  of  an  issue  at  1 
law,  and  providing  that  the  court  of  chan-  I 
eery  shall   be  bound  by  the  result  of  such 
issue,  but  may  order  a  new  trial,  is  the  ver- 
dict,  as   returned   by   the   jury,   and   not   a 
judgment  entered  thereon  by  the  law  court. 
Brady  v.  Cartaret  Realty  Co.   (N.  J.  Err.  & 
App.)  8:  866,  64  Atl.  1078,  70  N.  J.  Eq.  748. 

247.  A  statutory  provision  that  no  mem- 
ber of  a  council  shall  be  interested  in  any 
"contract  or  job  of  work"  does  not  apply  to 
a  sale  of  merchandise  by  such  member  to 
the  municipality.  Bay  v.  Davidson,  9:  1014, 
111  N.  W.  25,  133  Iowa,  688. 

248.  The  term  "public  highway"  in  a  gen- 
eral law  should  be  regarded  as  having  been 
used  by  the  legislature  in  its  general  sense, 
unless  there  is  some  eflBcient  reason  for  be- 
lieving  it  was  used  in  the  strict  legal  sense 
as  a  way  for  travel  which  is  wholly  public. 
Weirich  v.  State,  2a:  1221,  121  N.  W.  652, 
140  Wis.  98. 

249.  A  "dance  house,"  as  used  in  Minn. 
Rev.  Laws  1905,  §  4936,  making  it  a  mis- 
demeanor to  permit  persons  under  twenty- 
one  years  of  age  to  be  or  remain  in  a  dance 
house,  is  a  place  maintained  for  promiscuous 
and  public  dancing,  the  rule  of  admission  to 
which  is  not  based  upon  personal  selection 
or  invitation.  State  v.  Rosenfield,  29:  331, 
126  N.  W.  1068,  111  Minn.  301. 

250.  Not  every  shade  of  yellow  in  butter 
comes  within  the  protection  of  an  act  for- 
bidding the  manufacture  and  sale  of  oleo- 
margarin  in  imitation  of  "yellow  butter;" 
the  words  in  the  statute  being  used  in  their 
popular,  rather  than  in  any  trade  or  tech- 
nical, sense.  State  v.  Meyer,  14:  1061,  114 
N.  W.  501,  134  Wis.  156. 

261.  Kerosene  oil  which  has  been  colored 
red  is  not  within  the  meaning  of  a  statute 
prohibiting  the  sale  of  adulterated  illumin- 
ating oils  and  providing  that  any  oils  that 
present  a  yellowish  or  dark  color  or  dirty 
appearance  may  be  rejected  by  the  state 
inspector  without  further  test,  and  that  such 
discoloration  shall  be  prima  facie  evidence 
that  such  oils  are  not  salable,  where  such 
coloring  matter  neither  renders  the  oil  im- 
pure in  any  substantial  degree  nor  affects  its 
illuminating  qualities,  nor  renders  it  less 
safe.  Bartles  Oil  Co.  v.  Lynch,  25:  1234, 
124  N.  W.  1,  109  Minn.  487.         (Annotated) 

252.  A  provision  that  county  authorities 
may  advertise  for  bids  for  street  work  does 
not  make  it  imperative  upon  them  to  do 
so,  if,  in  a  revision  of  a  former  statute,  the 
word  "may"  was  substituted  for  "shall." 
Dillingham  v.  Spartanburg,  8:  41a,  56  S.  E. 
381,  75  S.  C.  549. 

263.  A  statute  declaring  that  any  elector 
who  declares  that,  because  of  physical  dis- 
ability or  inability  to  read  the  Enjilisii 
langusige,  he  is  unable  to  mark  his  ballot. 
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"may  declare  his  choice  of  candidates  to 
the  poll  clerks,  who,  in  the  presence  of  the 
elector  and  in  the  presence  of  each  other, 
shall  prepare  the  ballot,"  is  mandatory  in 
respect  to  who  shall  assist  in  preparing  the 
ballot.  Board  v.  Dill,  29:  1170,  110  Pac. 
1107,  26  Okla.  104. 

254.  Ballots  which  by  statute  are  re- 
quired to  be  "securely  sealed  in  a  stout 
paper  or  muslin  envelop  or  bag"  are  not  in- 
valid because  preserved  in  a  paper  envelop 
with  the  end  merely  turned  back  and  sewed 
down,  so  as  to  prevent  their  being  counted 
on  an  election  contest,  where  it  appears 
that  the  ballots  produced  in  court  were  the 
identical  ballots  cast  by  the  electors,  and 
that  they  are  in  the  identical  condition 
that  they  were  in  when  placed  in  the  en 
velop  by  the  election  officers,  as  the  statute, 
is  not  mandatory.  Newhouse  v.  Alexander, 
30:  602,    110    Pac.    1121,    27    Okla.    46. 

(Annotated) 

255.  Ballots  not  indorsed  with  the  initials 
of  the  poll  clerks,  as  required  by  a  statute 
providing  that  in  such  case  they  shall  not  be 
counted,  but  shall  be  designated  as  mutilat- 
ed, and  preserved  separate  from  the  ballots 
counted,  are  invalid  and  should  not  be 
counted  on  an  election  contest,  as  the  stat- 
ute, having  been  enacted  to  prevent  fraudu- 
lent voting,  is  mandatory.  Newhouse  v. 
Alexander,  30:  602,  110  Pac.  1121,  27  Okla. 
46. 

256.  Ballots  are  not  invalidated  by  the 
failure  of  the  county  clerk  to  preserve  them 
"in  some  secure  and  safe  place,"  as  required 
by  law,  but  should  be  counted  in  an  election 
contest,  where  it  appears  that  they  are  the 
identical  ballots  voted,  and  that  they  have 
not  been  tampered  with  in  any  way  since 
the  election,  as  the  statutory  requirement 
is  not  mandatory.  Newhouse  v.  Alexander, 
30:  602,   110  Pac.   1121,  27  Okla.  46. 

257.  A  statute  making  it  the  duty  of  the 
attorney  general,  when  required  by  the  gov- 
ernor, to  appear  for  the  state  and  prosecute 
in  any  court  or  before  any  officer,  in  any 
cause  or  matter,  civil  or  criminal,  in  which 
the  state  may  be  a  party  or  interested,  is 
mandatory.  State  ex  rel.  Stubbs  v.  Daw- 
son, 39:  993,  119  Pac.  360,  86  Kan.  180. 

b.  Strict  or  libeml  construction. 

(See  also  same  heading  in  Digest  L.R.A. 

1-10.) 

Liberal  construction  of  exemption  statutes, 

see  Exemptions,  1. 
See  also   supra,   88. 

258.  Statutes  in  derogation  of  common 
rights  are  to  be  construed  liberally  in  favor 
of  the  public.  Asbury  v.  Comrs.  of  Albe- 
marle, 44:  1 1 89,  78  S.  E.  146,  162  N.  C.  247. 

259.  A  statute  mandatory  in  terms  is  to 
be  strictly  construed.  Asbury  v.  Comrs.  of 
Albemarle,  44:  1189,  78  S.  E.  146,  162  N.  C. 
247. 

260.  The  rule  requiring  liberal   constnu 
tion  of  statutes  so  as  to  carry   into  effect  the 
will  of  the  legislature  does  not  warrant  an 
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extension  of  them  to  the  suppression  of  sup- 
posed evils,  or  to  the  effectuation  of  conjec- 
tural objects  and  purposes,  neitlier  referred 
to,  nor  indicated  by  any  of  the  terms  used, 
nor  clearly  within  the  spirit  of  the  legisla- 
tion. Kellar  v.  Jamas,  14:  1003,  59  S.  E. 
939,  63  W.  Va.  139. 

261.  Statutes  granting  powers  to  munic- 
ipal corporations  are  strictly  construed,  and 
any  fair  and  reasonable  doubt  as  to  the  ex- 
istence of  a  power  must  be  resolved  against 
the  municipality.  People  ex  rel.  Friend  v. 
Chicago,  49:  438,  103  N.  E.  609,  261  111.  16. 

262.  The  application  of  the  rule  that  gen- 
eral statutes  of  inheritance  are  modified  by 
statutes  of  adoption  only  so  far  as  there 
is  some  specific  provision  in  the  latter  in- 
consistent with  the  application  of  the  gen- 
eral inheritance  statute  is  not  prevented 
by  a  statutory  provision  that  statutory  pro- 
visions shall  be  liberally  construed  to  pro- 
mote the  object  in  view.  Baker  v.  Clowser, 
43:  1056,  138  N.  W.  837,  158  Iowa,  156. 

263.  A  statute  requiring  those  engaged  in 
the  business  of  curing  tlie  sick  to  possess 
certain  qualifications  sliould  be  construed 
liberally  to  accomplish  the  object  of  its  cre- 
ation. Smith  v.  People,  36:  158,  117  Pac. 
612,  51  Colo.  270. 

Penal  or  criminal  statutes. 

264.  In  case  of  there  being  two  or  more 
equally  reasonable  meanings  of  a  penal  stat- 
ute, that  one  is  to  be  regarded  as  expressing 
the  legislative  will  which  is  the  least  severe 
as  regards  previous  conditions.  Weirich  v. 
State,  22:  1221,  121  N.  W.  652,  140  Wis.  98. 

265.  The  rule  of  strict  construction  of  a 
penal  law  is  subordinate  to  the  rule  of  rea- 
sonable, sensible  construction,  having  in 
view  the  efi'ectuation  of  the  legislative  pur- 
pose. Weirich  v.  State,  22:  1221,  121  N.  W. 
652.  110  Wis.  08. 

266.  The  rule  as  to  strict  construction  of 
penal  statutes  does  not  requii-c  tlio  courts 
to  go  to  the  extent  of  defeating  the  pur- 
pose of  the  statute  by  a  severely  technical 
application  of  the  rule.  Conrad  v.  State, 
6:  1154,  78  N.  E.  957,  75  Ohio  St.  52. 

267.  The  common-law  rule  for  the  con- 
struction of  criminal  statutes  being  in  force 
in  New  Mexico,  such  statutes  must  be 
strictly  construed,  according  to  their  let- 
ter, and  nothing  must  be  regarded  as  being 
included  within  such  a  statute  that  is  not 
both  within  its  letter  and  spirit.  Terri- 
tory V.  Davenport,  41:407,  124  Pac.  795, 
17  N.  M.  214. 

268.  The  common-law  doctrine  of  a  strict 
construction  of  penal  statutes  has  no  place 
in  the  criminal  jurisprudence  of  Oklahoma; 
but,  on  the  contrary,  such  statutes  must  be 
liberally  construed,  and  the  fair  import  of 
their  provisions  must  be  accorded  them, 
with  a  view  to  effect  the  objects  for  which 
they  were  enacted,  and  to  promote  justice. 
Cline  V,  State,  45:  108,  130  Pac.  510,  9 
Okla.  Crim.  Rep.  40. 

269.  A  statiite  providing  for  the  amerce- 
ment of  an  officer  for  misconduct  or  neglect 
of  duty  is  penal,  and  must  be  strictly  con- 
strued. Stein  V.  Scanlan,  42:  895,  127  Pac. 
483,  34  Okla.  801 
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Statutes  in  derogation  of  comtuon 
lawr. 

270.  Statutes  in  derogation  of  the  com- 
mon law  are  strictly  construed.  Kellar  v. 
James,  14:  1003,  59  S.  E.  939,  63  W.  Va.  139. 

271.  The  statute  conferring  the  copyright 
is  in  derogation  of  the  common-law  right, 
and  to  be  strictiv  construed.  Bobbs-Merrill 
Co.  V.  Straus,  15:  766,  147  Fed.  15,  77  C.  C. 
A.  607. 

272.  A  provision  in  a  municipal  charter, 
that  in  case  of  an  injury  to  person  or  prop- 
erty by  reason  of  any  defect  in  a  sidewalk 
for  which  the  city  would  be  liable,  but  which 
is  due  to  the  wrong,  default,  or  negligence  of 
any  person,  the  latter  shall  be  primarily  lia- 
ble, and  that  the  injured  person  must  ex- 
haust all  legal  remedies  against  the  wrong- 
doer before  proceeding  against  the  city, 
should  be  strictly  construed,  since  it  oper- 
ates to  vary  the  common  law  as  to  personal 
liability,  and,  to  some  extent,  repeals  Wis. 
Rev.  Stat.  1898,  §  1339,  requiring  the  serv- 
ice of  written  notice  of  an  injury  to  be  made 
upon  the  city  within  fifteen  davs.  Hay  v. 
Baraboo,  3:  84,  105  N.  W.  654,  127  Wis.  1. 
Taxes;   exemptions. 

273.  The  rule  of  strict  constitution  ordi- 
narily applied  to  the  operation  and  effect 
of  a  statute  imposing  a  tax  upon  citizens, 
and  to  proceedings  thereunder,  does  not  ap- 
ply to  its  interpretation;  but  it  must  be 
given  a  fair  and  reasonable  construction. 
State  ex  rel.  Foot  v.  Bazille,  6:  732,  106  N. 
W.  93,  97  ]\Iinn.  11. 

274.  The  rule  of  strict  construction  will 
not  be  so  strictly  applied  to  statutes  ex- 
empting certain  property  from  taxation  as 
to  render  the  exempting  language  so  narrow 
and  restricted  as  to  defeat  the  apparent  leg 
islative  purpose.  St.  Paul's  Church  v.  Con- 
cord, 27:  910,  75  Atl.  531,  75  N.  H.  420. 

275.  Exemptions  from  the  operation  of  a 
statute  authorizing  taxation  can  be  allowed 
only  when  the  language  is  free  f'-om  doubt. 
Harvey  Coal  &  C.  Co.  v.  Dillon,  6:  628,  53 
S.  E.  928,  59  W.  Va.  605. 

c.  Adopted    or   re-enacted   statutes. 

(See   also   same   heading   in   Digest   L.R.A. 

1-10.) 

Construction  of  readopted  constitutional 
provisions,  see  Constitutional  Law, 
19,   20. 

Following  judicial  interpretation  of  statute 
of  state  from  which  adopted,  see  Evi- 
dence, 120. 

276.  The  adoption  of  a  statute  previously 
in  force  in  some  other  jurisdiction  is  pre- 
sumed to  be  the  adoption  of  the  interpre- 
tation thereof  which  had  been  theretofore 
placed  upon  it  by  the  judicial  tribunal 
whose  duty  it  was  to  construe  it.  Ilarrill 
V.  Davis,  22:  1 153,  168  Fed.  187,  94  C.  C.  A. 
47. 

277.  The  rule  that  courts,  in  construing  a 
statute  adopted  from  another  state,  are 
bound  by  previous  decisions  as  to  its  ef- 
fect,  rendered   by   the   court   of   last   resort 
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of  that  state,  is  subject  to  this  exception, 
among  others, — the  decision  of  the  court  of 
the  other  state  will  not  prevail  over  a  con- 
trary decision  previously  rendered  by  the 
supreme  court  of  the  adopting  state,  aris- 
ing upon  a  statute  substantially  similar  so 
far  as  relates  to  the  question  involved,  and 
resulting  from  a  dilferent  view  of  some  gen- 
eral principle  of  law  or  public  policy.  Sut- 
ton v.  Ileinzle,  34:  238,  115  Pac.  560,  116 
Pac.   614,  84  Kan.   756. 

278.  The  rule  of  the  courts  of  a  state 
from  which  a  statute  was  adopted,  that, 
under  it,  interested  parties  could  not  testify 
in  a  proceeding  to  contest  a  will,  will  be 
applied  in  a  proceeding  to  contest  the  pro- 
bate of  a  will.  Re  Shapter,  6:  575,  85  Pac. 
U88,  35  Colo.  578. 

279.  The  rule  that  the  judicial  construc- 
tion which  has  been  given  to  a  statute 
adopted  from  another  state  is  deemed  to  be 
a  part  of  it  will  not  prevail  if  such  con- 
struction would  contravene  the  well-estab- 
lished policy  prevailing  on  the  subject  in  the 
adopting  state.  Smith  v.  Dayton  Coal  &  I. 
Co.  4:  1180,  92  S.  W.  62,  115  Tenn.  543. 

280.  Where  the  construction  placed  upon 
a  statute  adopted  from  another  state  by 
the  highest  court  of  that  state  is  contrary 
to  the  Constitution  or  well  defined  legisla- 
tive policy  of  the  adopting  state  or  to  the 
weight  of  authority  in  other  states  having 
substantially  similar  statutes,  or  where  the 
statute  construed  has  been  materially 
clianged  by  amendment  after  the  construc- 
tion and  before  adoption,  such  construction 
is  not  binding  upon  the  courts  of  the  adopt- 
ing state.  Hutchinson  v.  Krueger,  41:  315, 
124  Pac.  591,  34  Okla.  23. 

281.  A  custom  by  which  courts  of  a  state 
which  has  adopted  a  statute  from  another 
state  follow  the  construction  which  has  been 
given  it  by  the  courts  of  the  latter  state 
has  no  binding  force  upon  the  courts  of  the 
adopting  state.  Hannah  v.  Richter  Brew- 
ing Co.  12:  178,  112  N.  W.  713,  149  Mich. 
220. 

282.  The  construction  placed  upon  a  stat- 
ute by  the  courts  of  the  state  from  which  it 
was  adopted  should  not  be  followed  when  it 
is  opposed  to  the  weight  of  reason  or  au- 
thority, or  is  against  the  general  policy  of 
the  laws  of  the  state  adopting  the  statute. 
State  v.  Campbell,  9:  533,  85  Pac.  784,  73 
Kan.  C88. 

283.  The  courts  of  a  state  adopting  a 
statute  from  another  state  are  not  bound 
by  any  constitutional  construction  placed 
upon  the  statute  by  the  courts  of  the  latter 
state,  although  it  was  made  before  such 
adoption.  Re  McKennan,  33:  606,  126  N. 
W.  611,  130  N.  W.  33,  25  S.  D.  369. 

284.  Construction  of  a  statute,  given  by 
the  courts  of  the  state  where  it  is  first  en- 
acted after  its  adoption  in  another  state, 
is  not  binding  in  the  latter  state.  Rhoads 
v.  Chicago  &  A.  R.  Co.  11:  623,  81  N.  E.  371, 
227  111.  328. 

285.  A  judicial  construction  of  a  statute 
made  by  the  courts  of  its  origin  after  its 
adoption  m  another  state  is  not  contrnlling 
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there.      Coodell    v.    Yezerski,    40:  516,    136 
N.  W.  451,  170  Mich.  578. 

286.  The  substantial  similarity  between 
the  sections  of  a  local  and  a  prior  foreign 
statute  is  persuasive  evidence  of  the  re- 
enactment  of  the  foreign  statute,  and  an 
adoption  of  the  construction  which  had  been 
given  to  it  by  the  highest  court  of  the  state 
where  it  originated.  Mann  v.  Carter, 
15:  150,  68  Atl.  130,  74  N.  H.  345. 

287.  A  provision  in  a  statute  conferring 
power  upon  park  commissioners  to  levy 
assessments  for  street  improvement  in  the 
manner  in  which  they  are  empowered  by 
law  to  assess  and  collect  special  taxes 
adopts  a  provision  of  a  former  law,  that 
the  assessment  shall  be  confirmed  by  a 
designated  court,  although  the  former  law 
related  to  matters  otlier  than  street  im- 
provements. South  Park  Comrs.  v.  Pearce, 
32:  1056,  94  N.  E.  33,  248  111.  578. 

288.  The  re-enactment,  without  change,  of 
a  statute  after  it  has  received  judicial  con- 
struction, adopts  such  construction.  Evans 
V.  State  ex  rel.  Freeman,  2:  619,  74  N.  E. 
244,  75  N.  E.  651,  165  Ind.  369. 

289.  The  re-enactment  of  a  statute  of 
wills  adopts  a  construction  which  the  courts 
have  placed  upon  it,  that  under  it  there  may 
be  a  revocation  of  a  will  by  implication. 
Hoy  v.  Hoy,  25:  182,  48  So.  903,  93  Miss. 
732. 

290.  It  will  be  presumed  that  the  legisla- 
ture, in  re-enacting  a  statute,  intended  that 
it  should  be  given  the  interpretation  or  con- 
struction accorded  to  it  by  a  prior  judicial 
decision.      Sopher   v.    State,    14:  172,   81    N. 

E.  913,  169  Ind.  177. 

291.  The  re-enactment  of  statute  after 
a  judicial  interpretation  of  it  indicates  an 
intention  that  the  judicial  interpretation  of 
the  statute  shall  stand  as  the  law.  East 
Livermore  v.  Livermore  Falls  T.  &  Bkg.  Co. 
15:  952,  69  Atl.  306,  103  Me.  418. 

d.   Prospective  or  retrospective 
operation. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Statute  curing  defectively  acknowledged 
deed,  see  Acknowledgment,  14,  15. 

Constitutionality  of  retrospective  laws,  see 
Constitutional  Law,  I.  b,  2. 

Validity  of  curative  acts,  see  Constitu- 
tional Law,  I.  b,  2,  b. 

Retroactive  effect  of  constitutional  provi- 
sion,  see  Constitutional  Law,   25. 

Prospective  operation  of  statute  to  protect 
privacy,  see  Constitutional  Law,  387. 

Statute  permitting  execution  against  wages, 
see  Exemptions,  11. 

Prohibition  against  taking  ice,  see  Ice,   3. 

292.  Statutes  are  presumed  to  be  pro- 
spective, and  not  retrospective,  in  their 
operation,  in  the  absence  of  a  clear  legis- 
lative   intent    to    the    contrary.      Adams    & 

F.  Co.    V.    Kenoyer,    16:  681,'    116    N.    W. 
98,  17  N.  D.  302. 
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293.  The  general  rule  of  construction  ap- 
plicable to  repeals  and  revisions  of  revenue 
laws  is  that  they  are  to  have  a  prospective 
operation  only,  unless  the  intent  of  the  leg- 
islature to  the  contrary  clearly  appears. 
Blakemore  v.  Cooper,  4:1074,  106  N.  V\  .  5()G, 
15  N.  D.  5. 

294.  An  amendatory  act  shortening  the 
time  for  appeals  from  one  year  to  six 
months  will  not,  in  tlie  absence  of  express 
provisions  to  the  contrary,  apply  to  judg- 
ments rendered  prior  to  the  taking  effect 
of  the  new  act,  further  than  to  limit  the 
right  of  appeal  to  not  more  than  six  months 
after  the  taking  effect  of  such  new  act  in 
such  cases  as  still  had  a  right  of  appeal 
under  the  old  law.  Wilson  v.  Kryger,  51: 
760,  143  N.  W.  764,  26  N.  D.  77. 

(Annotated) 

295.  A  statute  extending  the  right  of  ap 
peal  while  a  motion  for  additional  findings 
of  fact  and  conclusions  of  law  in  a  case  in 
which  judgment  has  been  entered  is  pend- 
ing applies  to  judgments  already  entered, 
where  the  time  for  appealing  from  tliem  has 
not  expired,  and  another  statute  declares 
all  suits  to  be  pending  until  determined  on 
appeal,  or  until  the  time  for  appeal  has 
passed,  the  only  effect  upon  the  rights  of 
the  successful  party  in  the  judgment  being 
to  extend  the  time  for  appealing,  which 
does  not  affect  any  of  his  constitutional  or 
vested  rights.  Boucofski  v.  Jacobsen,  26: 
8g8,  104  Pac.  117,  36  Utah,  165. 

296.  A  statute  permitting  a  second  action 
within  a  certain  time  after  nonsuit  is  ap- 
plicable to  a  case  in  which  the  nonsuit  is 
entered  after  its  passage,  although  the  ac- 
tion was  begun  prior  thereto.  ^lason  v. 
Kansas  City  Belt  R.  Co.  26:  914,  125  S.  W. 
1128,  226  Mo.  212. 

297.  A  statutory  provision  forbidding  ob- 
structions in  navigable  waters,  declaring 
them  nuisances,  and  providing  for  their 
abatement,  passed  as  an  amendment  to  ex- 
isting statutes  upon  tlie  subject,  applies 
only  to  obstructions  placed  in  the  stream 
after  it  goes  into  effect.  State  ex  rel. 
Wausau  Street  R.  Co.  v.  Bancroft,  38:  525, 
134  N.  W.  3.30,  148  Wis.  124. 

298.  A  statute  requiring  drains  to  Ix 
located  across  railroad  riglits  of  way  at 
the  place  of  natural  water  ways  across  "such 
rights  of  way  Itas  no  application  to  a  drain 
laid  out  and  partly  constructed  before  its 
passage.  Chicago,  B.  dt  Q.  R.  Co.  v.  Board 
of  Supervisors,  31:  11 17,  182  Fed.  291,  104 
C.   C.  A.  573. 

299.  An  agreement  by  an  interstate  car- 
rier to  issue  annual  passes  for  life  in  con- 
sideration of  a  release  of  a  claim  for  dam- 
ages, tliough  entered  into  prior  to  the  act  of 
June  29,  1906,  was  made  unenforceable  by 
the  prohibition  of  §  6  of  that  act,  against 
demanding,  collecting,  or  receiving  "a  great- 
er or  less  or  different  compensation"  for  the 
transportation  of  persons  or  property,  or  for 
any  service  in  connection  therewith,  than 
tliat  specified  in  the  carrier's  publislied 
schedule  of  rates.  Louisville  &  N.  R.  Co. 
V.  Mottley,  34:  671,  31  Sup.  Ct.  Rep.  265, 
219  U.  S.  467,  55  L.  ed.  297. 
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300.  A  statute  giving  a  right  to  resort  to 
the  courts  in  case  of  discontinuance  of  the 
operation  of  a  railway  does  not  change  ex- 
isting rights,  but  applies  to  proceedings  be- 
gun after  its  passage,  whicli  relate  to  acts 
done  previously.  Stiles  v.  Citizens'  Electric 
Street  R.  Co.  19:  865,  85  N.  E.  419,  199  Mass. 
394. 

301.  A  statute  giving  a  right  to  resort  to 
the  courts  if  a  railway  discontinues  the  use 
of  any  track  applies  to  past  as  well  as  fu- 
ture discontinuances.  Stiles  v.  Citizens' 
Electric  Street  R.  Co.  19:  865,  85  N.  E.  419, 
199  Mass.  394. 

302.  Fla.  Acts  1909,  chap.  5951,  which 
changes  the  common-law  rule  that  a  bank 
which  selects  an  agent  for  the  collection  of 
paper  deposited  with  it  does  so  at  its  own 
risk,  and  is  liable  for  the  default  of  such 
agent,  by  providing  that  where  a  negotiable 
instrument  is  deposited  in  a  bank  for  credit 
or  collection,  it  shall  be  considered  due  dili- 
gence of  the  bank  to  forward  it  without 
delay,  in  the  usual  way,  according  to  the 
regular  course  of  business  of  banks,  and 
that  the  maker,  indorser,  guarantor,  or  sure- 
ty of  such  an  instrument  so  deposited  shall 
be  liable  to  the  bank  until  actual  final  pay- 
ment is  received,  and  that  a  bank  receiving 
a  negotiable  instrument  for  collection  shall 
only  be  liable  after  actual  final  payment  is 
received  by  it,  except  in  case  of  want  of  due 
diligence  on  its  part,  is  not  retrospective  in 
effect.  Brown  v.  People's  Bank,  52:  608,  52 
So.  719,  59  Fla.  163. 

303.  A  statute  passed  at  the  time  of  the 
existence  of  statutes  under  which  children 
adopted  before  a  certain  date  were  not 
heirs  of  their  adoptive  parents,  and  those 
adopted  subsequent  to  that  date  might  or 
might  not  be  heirs,  according  to  the  wish 
of  the  adoptive  parents,  which  provides 
that  upon  adoption  the  child  shall  become 
the  legal  child  of  the  persons  adopting  him, 
and  by  virtue  of  such  adoption  shall  inherit 
from  them  or  their  relatives  as  though  he 
was  tlieir  legitimate  child, — applies  to  all 
children  adopted  either  before  or  after  its 
passage,  but  affects  rights  accrued  only 
through  the  death  of  parents  who  die  after 
its  passage.  Re  Rasmussen,  35:  216,  131  N. 
VV.  325,  114  Minn.  324.  (Annotated) 

304.  No  recovery  can  be  had  for  the  suf- 
fering of  one  wliose  death  was  caused  by 
another's  negligence,  where  such  damages 
were  not  allowed  by  the  statute  in  force 
when  tiie  injury  was  caused  and  the  death 
occurred,  although  a  change  in  the  statute 
before  action  brought  provides  for  them. 
Ingersoll  v.  Detroit  &  M.  R.  Co.  32:  362,  l28 
N.   W.  227.   163  Mich.  268. 

305.  A  statute  providing  that  no  will 
shall  be  proved  as  a  lost  or  destroyed  will 
unless  it  was  in  existence  at  the  death  of  the 
testator,  or  was  fraudulently  destroyed  in 
his  lifetime,  does  not  make  invalid,  so  as  to 
vest  the  estate  in  the  heir,  a  will  properly 
executed  which  was  destroyed  by  public  ca- 
lamity during  the  testator's  lifetime,  with- 
out his  knowledge,  which,  under  the  stat- 
ute, was  not  sufficient  to  revoke  it,  and, 
therefore,  a  legislative  provision  passed  af- 
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ter  testator's  death,  permitting  proof  of 
will  so  destroyed,  may  be  made  applicable 
to  it  witiiout  affecting  the  property  rights 
of  the  heirs.  Re  Patterson,  26:  654,  102 
Pac.   941,   155  Cal.  G26. 

306.  A  statute  providing  that  married 
women  "shall  be  authorized  to  contract" 
does  not  validate  existing  contracts.  Ste- 
phens V.  Hicks,  36:  354,  72  S.  E.  313,  156 
N.  C.  239. 

Criminal  matters. 

307.  Under  a  constitutional  saving  clause, 
providing  that  "the  repeal  of  a  statute  shall 
not  revive  a  statute  previously  repealed  by 
such  statute,  nor  shall  such  repeal  affect 
any  accrued  right,  or  penalty  incurred,  or 
proceedings  begun  by  virtue  of  such  repealed 
statute,"  the  repeal  or  the  amendment  of  a 
statute  prescribing  the  punishment  for  an 
offense  after  final  judgment  has  been  pro- 
nounced, and  while  an  appeal  therefrom  is 
pending,  does  not  in  any  respect  vacate  or 
modify  such  judgment,  nor  arrest  the  exe- 
cution of  the  sentence  where  the  judgment 
is  affirmed.  Alberty  v.  State,  52:  248,  140 
Pac.   1025,  10  Okla.  Crini.  Rep.  616. 

308.  Where  a  crime  is  found  to  have 
been  committed  before  the  taking  effect  of 
the  indeterminate-sentence  law,  the  sentence, 
upon  the  verdict  of  the  jury,  finding  the 
accused  guilty,  should  conform  to  the  law 
in  force  at  the  time  of.  the  commission  of 
the  offense.  Stehr  v.  State,  45:  559,  139 
S.  W.  676,  92  Neb.  755. 

309.  A  statute  providing  that  one  ac- 
quitted of  crime  because  of  insanity,  and 
committed  to  a  hospital,  shall  not  be  liber- 
ated except  upon  the  order  of  the  court 
committing  him  and  until  the  superintend- 
ent of  the  hospital  shall  certify  in  writing 
to  the  court  that  in  his  opinion  such  person 
has  wholly  recovered,  and  that  no  person 
will  be  endangered  bj-  his  discharge,  does 
not  apply  to  commitments  made  prior  to  its 
passage,  where  under  former  statutes  a  re- 
lease might  be  secured  by  the  mere  act  of 
the  superintendent.  Northfoss  v.  WelcTi, 
36:  578,  133  N.  W.  82,  116  Minn.  62. 

310.  Combinations  formed  before,  but  car- 
ried out  after,  a  statute  takes  effect,  are 
within  its  terms,  where  it  prohibits  any 
combination  to  create  or  carry  out  restric- 
tions in  the  free  pursuit  of  any  business. 
State  V.  Missouri,  K.  &  T.  R.  Co.  5:783,  91 
S.  W.  214,  99  Tex.  516. 

Insurance  matters. 

311.  A  statute  providing  that  no  provi- 
sions in  any  policy  of  insurance,  limiting 
the  time  within  wliich  a  suit  or  action  on 
the  policy  may  be  brought  to  less  than  one 
year  after  loss,  sliall  be  valid,  applies  to 
existing  policies.  Smith  v.  Northern  Neck 
Mut.  F.  Asso.  38:  1016,  70  S.  E.  482,  112 
Va.    192.  (Annotated) 

312.  A  claim  to  subrogation  under  a 
policy  written  before  the  passage  of  a  stat- 
ute making  a  railroad  company  liable  for 
losses  by  lire  set  out  by  the  operation  of  its  ( 
road,  which  sliall  not  inure  to  an  insurer, 
is  within  a  proviso  to  the  statute  that  it 
shall  not  apply  to  and  affect  any  right 
which  has  accrued  prior  to  its  passage. 
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British  American  Assur.  Co.  v.  Colorado  & 
8.  11.  Co.  41:  1202,  125  Pac.  508,  52  Colo. 
589. 

313.  A  statute  exempting  certain  fraternal 
organizations  from  the  operation  of  provi- 
sions of  an  act  forbidding  the  designation  of 
benofieiarits  not  having  an  insurable  inter- 
est in  the  life  of  the  insured  does  not  apply 
to  a  certificate  issued  before  its  passage. 
Morgan  v.  Segenfolter,  14:  1172,  105  S.  W. 
476,   127   Ky.  348. 

Administration    upon    estates    of    ab- 
sentees. 

314.  A  statute  providing  for  administra- 
tion upon  the  estate  of  persons  who  have 
been  absent  from  their  usual  places  of  resi- 
dence and  unheard  of  for  a  period  of  seven 
years  may  operate  upon  the  estates  of  per- 
sons whose  absence  began  before  its  pass- 
age. Savings  Bank  v.  Weeks,  22:  221,  72 
Atl.  475,   110  Md.  78. 

Taxes. 

315.  The  provisions  of  the  North  Dakota 
Revised  Codes  of  1895,  and  of  chapter  126, 
p.  256,  N.  D.  Laws  1897,  aijd  of  cliapter 
166,  p.  221,  Laws  1901,  relating  to  redemp- 
tion from  tax  sales,  are  prospective,  and 
do  not  apply  to  certificates  issued  under 
former  statutes.  Blakemore  v.  Cooper,  4: 
1074,  106  N.  W.  566,  15  N.  D.  5. 

316.  An  amendment  to  a  statute  impos- 
ing a  succession  tax,  which  relates  -to  prop- 
erty which  "shall  pass  by  law,"  does  not  ap- 
ply to  estates  in  process  of  settlement  at  the 
time  of  its  passage.  Carter  v.  Whitcomb, 
17:  733,  69  Atl.  779,  74  N.  H.  482. 
Employers'  liability. 

317.  The  Federal  employers'  liability  act 
of  1908  is  not  retroactive,  and  therefore 
does  not  give  a  right  of  action  for  injuries 
which  occurred  before  it  took  effect.  Win- 
free  v.  Northern  P.  R.  Co.  44:  841,  173  Fed. 
65,  97  C.  C.  A.  392.  (Annotated) 

318.  A  railroad  employers'  liability  act 
which  provides  that  any  contract  or  device 
whatsoever,  the  purpose  or  intent  of  which 
sliall  be  to  enable  any  common  carrier  to 
exempt  itself  from  any  liability  created  by 
the  statute,  shall  be  void,  applies  to  an  ex- 
isting relief  department  contract,  which 
operates  as  a  release  and  satisfaction  ot 
all  claims  against  the  company,  and  an 
employee  injured  through  another's  negli- 
gence may  recover  damages,  although  he 
has  accepted  benelits  from  the  relief  de- 
partment. Washington  v.  Atlantic  C.  L. 
R.  Co.  38:867,  71  S.  E.  1066,  136  Ga.  638. 

319.  A  statute  forbidding  the  employment 
upon  night  work  of  persons  under  a  cer- 
tain age  cannot  be  considered  upon  the  ques- 
tion of  negligence  in  employing  such  persona 
before  the  act  became  operative.  Robinson 
V.  Melville  Mfg.  Co.  52:  385,  81  S.  E.  681, 
165  N.  C.  495. 

320.  Statutes  exempting  certain  classes  of 
employees  from  the  operation  of  the  fellow- 
servant  rule  are  prospective  only.  Givens 
V.  Southern  R.  Co.  22:  971,  49  So.  180,  94 
Miss.   830. 

Limitation  of  actiors. 

See  also  Limitatiox  of  Actionf,  I.  a. 
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321.  A  statute  providing  that  no  action 
shall  be  brought  on  a  claim  for  usury  after 
two  years  from  the  time  the  cause  of  action 
arose  will  be  given  a  prospective  effect;  and 
it  will  therefore  not  affect  rights  of  action 
which  accrued  prior  to  its  passage.  Slover 
V.  Union  Eank,  1:528,  8'J  S.  W.  399,  115 
Tenn.    347. 

322.  The  amendatory  provision  of  N.  1) 
Laws  1905,  chap.  5,  p.  9,  excepting  from  the 
operation  of  the  former  statute,  providing 
tliat  absence  or  nonresidcnce  from  the  state 
shall  suspend  the  running  of  the  statute  of 
limitations,  all  actions  and  proceedings  for 
the  foreclosure  of  mortgages  on  real  prop- 
erty, does  not  apply  to  existing  causes  of 
action  for  the  foreclosure  of  mortgages, 
wliich  accrued  prior  to  the  passage  of  sucli 
amendatory  statute,  since  no  reasonable 
time  is  designated  therein  for  the  com- 
mencement of  such  foreclosure  proceedings 
after  the  taking  effect  of  the  statute. 
Adams  &  F.  Co.  v.  Kenover,  16:  681,  116  N. 
W.  98,  17  N.  D.  302. 


III.  Repeal;    amendment;    revision; 
re-enactment. 

(Sec   olso   same   heading   in   Digest   L.R.A. 
1-10.) 


Entitling;  expression  of  subject,  see  supra, 
I.  e,  3. 

Retrospective  operation  of,  see  supra,  II.  d. 

Enactment  of  amendment,  see  supra,  7-10. 

Partial  invalidity  of  amending  statute,  see 
supra,  76. 

Repeal  by  special   act,  see  supra,   153. 

Construction  of  repealing  statute,  see 
supra,  204. 

Construction  of  revised  statute,  see  supra, 
205. 

Implied  repeal  of  common-law  rule  by 
statutory  prohibition,  see  Common 
Law,  7. 

Repeal  of  statute  as  ex  post  facto,  see  Con- 
stitutional Law,  33. 

Repeal  or  amendment  of  corporate  charter, 
see  Corporations,  35-47. 

Implied  repeal  of  prior  laws,  see  Municipal 
Corporations,  28. 

Repeal  of  ordinances,  see  Municipal  Cor- 
porations, 49-52. 

Implied  repeal  of  statute  exempting  re- 
ligious societies  from  succession  tax, 
see  Taxes,  328. 

Repeal  of  statute  giving  corporation  right 
to  transport  water  without  state,  sec 
Waters,  44. 

Effect  of  change,  by  statutory  revision 
commission,  of  language  of  statute  as 
to  conspiracy,  see  Conspiracy,  6,  7. 

Effect  of  amendment  of  Constitution,  see 
Constitutional  Law,  15-18. 

Amendment  to  statute  prescribing  condi- 
tions to  right  of  foreign  corporation  to 
do  business  in  state,  see  Corporations, 
429. 

Amendment  of  city  charter,  see  Municipal 
Corporations,   13-18. 
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Amendment  of  statute  exempting  religious 
societies  from  succession  tax,  see 
Taxes,  327. 

323.  Mere  failure  to  change  the  wording 
of  a  section  of  a  statute  so  as  to  make  it 
refer  to  other  language  as  in  a  prior  instead 
of  a  later  section,  where  it  had  formerly 
been,  when  amending  the  statute  by  chan- 
ging the  position  of  the  section,  does  not 
make  the  provision  inoperative.  Bourne  v. 
VVhitmau,  35:  701,  95  N.  E.  404,  209  Mass. 
155. 

324.  A  statute  is  not  repealed  by  a  later 
inconsistent  one,  if  the  latter  is  unconsti- 
tutional. Re  Sohncke,  2:  813,  82  Pac.  956, 
148  Cal.  262. 

325.  The  later  of  two  inconsistent  stat- 
utes will  prevail,  although  the  prior  one  is 
not  to  take  effect  until  a  time  subsequent 
to  the  passage  and  taking  effect  of  the  later 
one.  Re  Sohncke,  2:  813,  82  Pac.  950,  148 
Cal.   262. 

326.  Repeals  and  modifications  of  existing 
laws  by  implication  are  never  favored.  In 
case  of  a  seeming  conflict  between  two  leg- 
islative enactments,  all  rules  for  judicial 
construction  are  to  be  applied  to  the  end 
that  they  may  be  reconciled  before  reach- 
ing a  conclusion  that  the  one  repeals  or 
modifies  the  other.  Hay  v.  Baraboo,  3:  84, 
105  N.  W.  654,  127  Wis.  1. 

327.  The  omission  of  a  statute  from  a 
revision  does  not  effect  its  repeal,  although 
all  statutes  within  its  purview  which  are 
not  contained  within  it  are  expressly  re- 
pealed by  it,  if  no  provision  in  the  revision 
attempts  to  deal  with  the  subject-matter 
of  the  omitted  statute.  Hammer  v.  State, 
24:  795,  89  N.  E.  850,  173  Ind.  199. 

328.  An  unconstitutional  amendment  of 
the  vital  clause  of  a  tax  law  has  no  effect 
upon  it.  People  ex  rel.  Farrington  v. 
Mensching,  10:  625,  79  N.  E.  884,  187  N. 
Y.  8. 

■  329.  The  ameiulmcnt  of  a  statute  impos- 
ing an  inheritance  tax,  by  eliminating  tlie 
clause  "over  which  this  state  has  an}'  ju- 
risdiction for  the  purposes  of  taxation," 
does  not  narrow  the  meaning  of  the  stat 
ute.  Re  Rogers,  11:  1134,  112  N.  W.  931, 
149  Mich.  305. 

330.  Merely  providing  for  service  of  proc- 
ess on  a  state  official  in  actions  against  a 
nonresident  corporation  does  not  repeal  the 
statute  exempting  such  actions  from  the 
operation  of  the  statute  of  limitations. 
Green  v.  Hartford  L.  Ins.  Co.  1:623,  51  S. 
E.  887,  139  N.  C.  309. 

331.  Anti-trust  laws  relating  to  insur- 
ance companies  are  not  repealed  by  a  stat- 
ute permitting  one  or  more  of  said  com- 
panies, singly  or  jointly,  to  employ  for  the 
making  of  general  basis  schedules  and  rates 
the  services  of  experts.  State  ex  rel.  Bar- 
ker V.  Assurance  Co.  46:  955,  158  S.  W.  640, 
251  Mo.  278. 

332.  That  a  statute  providing  a  limitation 
|)eriod  for  the  presentation  of  overdue  state 
bonds  does  not  in  express  terms  repeal  a 
statute  authorizing  them  to  be  tendered  in 
payment  for  state  lands,  does  not  leave  the 
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rights  accorded  by  such  .statute  in  force, 
where  it  provides  that,  after  tlie  expiration 
of  the  limitation  period,  the  owner  shall  be 
debarred  from  deriving  any  benefit  from 
them,  and  that  they  shall  thereafter  be  void. 
Tipton  V.  Smythe,  7:  714,  94  S.  W.  678,  78 
Ark.  392. 

333.  No  change  is  effected  in  a  statute 
providing  that  to  be  sustained  a  holographic 
will  must  be  found  among  the  valuable 
papers  or  effects  of  deceased,  by  changing 
the  word  "or"  to  "and."  Re  Jenkins,  37: 
842,  72  S.  K.   1072,   157  N.  t'.  429. 

334.  Statutory  provisions  that  the  nego- 
tiability of  a  note  shall  not  be  affected  by 
waiver  of  provisions  of  law  intended  for 
the  protection  of  the  obligor,  or  by  pro- 
visions for  attorneys'  fees,  are  not  repealed 
by  a  subsequent  statute  defining  a  negotia- 
ble promissory  note  as  an  unconditional 
promise  in  writing  to  pay  at  a  fixed  or  de- 
terminable future  time  a  sum  certain  in 
money.  Navajo  County  Bank  v.  Dolson, 
41:  787,  126  Pac.  153,  163  Cal.  485. 

335.  Statutes  defining  the  rights  and  lia- 
bilities of  sureties  in  written  instruments 
are  applicable  to  sureties  in  negotiable  in- 
struments only  in  so  far  as  such  statutes  do 
not  conflict  with  the  provisions  of  a  uniform 
negotiable  instrument  law  subsequently 
enacted.  Richards  v.  Market  Exch.  Bank 
Co.  26:  99,  90  N.  E.  1000,  81  Ohio  St.  348. 

336.  A  statute  entitled,  '"Real  Estate  Con- 
veyances, Mortgages,  and  Contracts,"  which 
prescribes  who  may  buy  and  sell  real  es- 
tate and  the  kind  of  deed  which  shall  be 
effective,  repealing  all  acts  in  conflict  there- 
with, does  not  repeal  a  statute  making  it 
a  misdemeanor  to  convey  land  held  adverse- 
ly. Huston  V.  Scott,  35:  721,  94  Pac.  512, 
20  Okla.  142. 

337.  A  statute  authorizing  a  municipal 
cof-poration  to  purchase  and  pay  for  land 
needed  for  its-  fire  department,  out  of  its 
general  funds,  is  not  repealed  by  a  subse- 
quent statute  requiring  tlie  submission  of 
propositions  to  purchase  real  estate  to  the 
electors,  where  tlie  latter  statute  can  be 
construed  to  apply  only  in  cases  where 
there  is  not  sulficient  money  in  the  gen- 
eral funds  to  pay  for  the  property,  so 
that  it  will  have  to  be  secured  by  issu- 
ance ot  bonds  and  warrants.  Brooks  v. 
Brooklyn,  26:  425,  124  N.  \V.  868.  146  Iowa, 
136. 

338.  A  statute  including  with  the  cities  of 
the  state  in  which  a  board  of  public  .safety 
may  be  provided  a  class,  all  of  which  have 
police  boards  under  a  prior  statute,  does  not 
effect  a  repeal  of  it,  where,  during  the  con- 
sideration of  the  later  act,  a  proviso  is  in- 
serted in  it  that  nothing  therein  shall  be 
construed  as  affecting  the  control  of  the 
police  department  in  any  city  operating  lui 
der  a  police  board,  although  a  section  of  the 
statute  later  than  tiie  one  containing  the 
proviso  is  devoted  to  the  board  of  public 
safety.  Arnett  v.  State  ex  rel.  Donohue, 
8:  1192,  80  N.  E.  153,  168  Ind.  180. 

339.  A  section  of  a  statute  permitting  a 
father  tx)  recover  damages  for  the  wrong- 
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ful  death  of  his  child  is  not  njpealed  by 
amendments  to  otiicr  sections  of  the  stat- 
ute to  tlie  effect  that,  in  case  of  the  death 
of  one  leaving  no  widow  or  issue,  action 
may  be  brought  for  the  benefit  of  his  par- 
ents, who  may  be  dependent  on  him  for 
support,  where  the  amended  sections  had 
a  separate  and  distinct  scope  and  purpose 
from  that  allowing  recovery  for  the  deatli 
of  the  child.  Meslier  v.  ()ahorne,  48:  917, 
134  Pac.   1092,  75  Wash.  439. 

340.  Charter  authority  to  provide  for  the 
construction  and  maintenance  of  docks 
does  not  by  implication  repeal  a  statute 
authorizing  riparian  owners  to  construct 
wharves.  Pacific  Milling  &  Elevator  Co.  v. 
Portland,  46:  363,   133  Pac.  72,  63  Or.  349. 

341.  A  statute  specifying  the  qualifica- 
tions for  an  undertaker's  license  is  not  re- 
pealed by  an  attempted  amendment  which 
seeks  to  add  qualifications  which  contravene 
the  Constitution,  although  the  amending  act 
purports  to  repeal  the  original  one.  State 
V.  Rice,  36:  344,  80  Atl.  1026,  115  Md.  317. 

342.  A  statute  providing  a  course  of  free 
high-school  instruction  for  a  class  of  pupils 
not  included  within  a  former  act  is  an  in- 
dependent act,  the  validity  of  Avhich  must 
be  tested  by  the  rule  that  changes  or  modifi- 
cations of  existing  statutes,  as  an  inciden- 
tal result  of  adopting  a  new  law  covering 
the  whole  subject  to  which  it  relates,  are 
not  forbidden  by  the  constitutional  provi- 
sion that  "no  law  shall  be  amended  unless 
the  new  act  contain  the  section  or  sections 
so  amended,  and  the  section  or  sections  so 
amended  shall  be  repealed."  Wilkinson  v. 
Lord,  24:  1 104,  122  N.  W.  699,  85  Neb.  136. 

343.  An  express  repeal  of  a  local-option 
law  is  not  necessary  to  make  it  inapplicable 
within  the  limits  of  a  municipality,  if  tlie 
provisions  in  the  charter  as  to  the  regula- 
tion of  the  sale  of  such  liquors  within  the 
municipality  are  so  repugnant  to  the  provi- 
sions of  the  general  law  that  both  cannot  be 
enforced.  Hall  v.  Dunn,  25:  193,  97  Pac. 
811,  52  Or.  475. 

344.  A  statute  defining  intoxicating  li- 
quors, which  is  complete  in  itself,  contains 
no  reference  to,  and  does  not  purport  to 
amend,  an  act  providing  a  penalty  for  viola- 
tions of  the  prohibitory  laws,  although  by 
implication  affecting  and  modifying  the 
meaning  thereof  somewhat,  is  not  for  that 
reason  repugnant  to  a  constitutional  re- 
quirement that  all  portions  of  an  amended 
statute  which  are  retained  in  a  new  enact- 
ment be  incorporated  and  published  in  the 
amended  act.  State  v.  Fargo  Bottling 
Works  Co.  26:  872,  124  N.  W.  387,  19  N. 
D.  396. 

34.1.  A  legislative  act  amending  a  special 
section  of  a  general  statute  regulating  traf- 
fic in  intoxicating  liquors,  by  further  re- 
stricting the  time  within  which  sales  may 
be  made,  and  by  including  therein  the  for- 
mer restrictions,  does  not  constitute  an 
amendment  of  other  laws  enacted  subse- 
quent to  the  general  law,  delegating  to 
municipalities  the  power  to  regulate  such 
traffic,  within  the  meaning  of  the  Constitu- 
tional provision  that  no  law  shall  be  amend- 
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ed  unless  the  new  act  contains  the  section  or 
sections  so  amended,  and  the  section  or  sec- 
tions so  amended  shall  be  repealed,  as  such 
delegated  powers  are  subject  to  the  provi- 
sions of  the  general  law,  in  the  absence  of 
express  exclusive  grant.  Dinuzzo  v.  State, 
29:  417,  123  N.  W.  309,  85  Keb.  351. 

346.  New  Mexico  Comp.  Laws  1897, 
§  1427,  providing  that  an  authorized  per- 
son who  shall  unite  in  marriage  any  persons 
within  the  prohibited  degrees  of  consan- 
guinity, or  niales  under  eighteen  and 
females  under  fifteen,  which  marriages  are 
by  §§  1425  and  1426,  respectively,  declared 
void,  shall  be  punished  by  a  fine,  was  not 
repealed  by  Comp.  Laws  1897,  §  1430,  pro- 
viding that  no  marriage  between  or  with 
infants  under  the  prohibited  ages  shall  be 
declared  void  except  by  court  decree,  since* 
the  latter  statute  does  not  render  the  pro- 
hibited marriages  less  contrary  to  law,  but 
simply  renders  less  harsh  the  operation  of 
the  statute  upon  the  participants  and  their 
offspring.  Territory  v.  Harwood,  29:  504, 
110  Pac.  556,  15  N.  M.  424. 

347.  Minnesota  Laws  1913,  chap.  260,  giv- 
ing the  probate  court  in  counties  having  less 
than  50,000  inhabitants  jurisdiction  of  cases 
under  the  juvenile  court  act,  re-enacting  a 
former  statute  with  numerous  additions  re- 
lating to  both  procedure  and  substance,  re- 
pealed an  intermediate  act  (Minn.  Laws 
1913,  chap.  43)/ giving  the  district  court  ex- 
clusive jurisdiction  of  such  cases  in  counties 
having  a  population  of  not  less  than  33,000 
inhabitants.  State  ex  rel.  Stearns  County 
V.  Klasen,  49:  597,  143  N.  W.  984,  123  Minn. 
382. 

General  and   special  laws. 

348.  While  a  special  act  upon  a  subject 
usually  modifies  a  general  act,  still,  if  a 
remedy  provided  by  the  later  act  is  not  in- 
compatible with  the  remedy  provided  by 
the  earlier  and  more  general  law,  both  acts 
may  stand.  State  ex  rel.  Love  v.  Cosgrave, 
26:  207,  122  N.  W.  885,  85  Neb.   187. 

349.  Where  power  has  been  granted  by 
the  legislature  to  a  municipal  corporation 
to  enact  ordinances  for  certain  purposes, 
and  tiie  city  acts  within  the  limits  of  that 
power,  its  action  will  have  the  same  effect, 
within  the  corporate  limits,  on  the  general 
law  of  the  state,  as  if  taken  by  the  legisla- 
ture itself;  and  the  same  principles  will  ap- 
ply in  the  construction  of  such  an  ordinance 
as  if  it  were  a  special  statute  upon  the 
same  subject.  State  ex  rel.  Love  v.  Cos- 
grave,  26:  207,  122  N.  W.  885,  85  Neb.  187. 

350.  The  charter  of  a  municipal  corpora- 
tion sufliciently  indicates  the  intention  to 
repeal  a  general  local-option  law  witliin  the 
limits  of  the  city  by  stating  in  the  title  an 
intention  to  repeal  all  acts  in  conflict  there- 
with, and  in  the  body  of  the  charter  repeal- 
ing all  acts,  general  or  special,  in  conflict 
therewith,  or  which  restrict  the  powers  or 
duties  conferred  on  the  city,  where  it  is 
given  power  to  license  the  sale  of  intoxicat- 
ing liquor,  and  where  there  was  only  one 
general  law  relating  to  the  subject  of  the 
sale  of  such  liquors.  Hall  v.  Dunn,  25:  193, 
97  Pac.  811,  52  Or.  475. 
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351.  A  general  enabling  act  whose  provi- 
sions are  neither  mandatory  nor  exclusive 
does  not  repeal  provisions  of  a  municipal 
charter  conferring  power  to  take  property 
for  the  purpose  of  securing  a  water  supply. 
Board  of  Water  Comrs.  v.  Johnson,  41:  1024, 
84  Atl.  727,  86  Conn.  151. 

352.  A  general  statute  conferring  power 
on  the  public  service  commission  to  deter- 
mine the  necessity  of  the  taking  and  the 
amount  of  compensation  in  an  eminent  do- 
main proceeding  is  applicable  to  an  exist- 
ing corporation  whose  charter  provides  an- 
other method  for  the  exercise  of  the  power 
of  eminent  domain.  George  v.  Consolidated 
Lighting  Co.  52:  850,  89  Atl.  635,  87  Vt.  411. 

353.  A  revisal  of  statutes  which  desig- 
nates the  persons  subject  to  jury  duty  and 
the  exemptions  therefrom  repeals  all  gen- 
eral and  special  statutes  upon  the  subject, 
where  it  also  provides  that  all  general  stat- 
utes not  contained  in  it  are  repealed,  and 
that  no  act  of  a  private  nature,  "unless 
in  conflict"  with  its  provisions,  shall  be  con- 
strued to  be  repealed.  State  v.  Cantwell, 
8:  498,  55  S.  E.  820,  142  N.  C.  604. 

354.  The  enactment  of  a  general  milldam' 
law  after  the  passage  of  many  special  laws 
applicable  to  specific  dams  will  be  con- 
strued as  codifying  the  law  regulating  all 
the  dams,  except  where  special  and  peculiar 
pz'ovisions  of  the  individual  acts  are  such 
as  to  exclude  the  inference.  Allaby  v. 
Mauston  Electric  Service  Co.  i6:  420,  116 
N.  W.  4,  135  Wis.  345. 

Reference  to  prior  act. 

355.  A  statute  which  is  complete  in  itself 
does  not  contravene  the  constitutional  pro- 
vision that  no  law  shall  be  amended  unless 
the  new  law  contain  the  sections  amended 
which  shall  be  repealed,  because  not  men- 
tioning or  repealing  a  former  statute  with 
which  it  conflicts  in  part,  although  the 
earlier  act  must  yield  to  the  later.  Cram 
v.  Chicago,  B.  &  Q.  R.  Co.  26:  1022,  122  N. 
W.  31,  84  Neb.  607,  123  N,  W.  1045,  85 
Neb.  586. 

356.  An  act  may  be  amended  without  spe- 
cific reference  to  it,  where  it  is  itself  an 
amendment  of  a  former  act  into  which,  by 
its  terms,  it  is  incorporated,  and  to  which 
reference  is  made.  State  Nat.  Bank  v.  Mem- 
phis, 7:  663,  94  S.  W.  606,  116  Tenn.  641. 

357.  A  statute  making  applicable  to  cities 
which  adopt  a  commission  form  of  govern- 
ment, existing  laws  governing  cities  of  a 
certain  class,  is  not  unconstitutional  as 
amending  tlie  former  statute  by  a  mere 
reference  to  its  title,  or  changing  its  scope 
and  object,  since  tiie  act  is  complete  in  it- 
self and  makes  no  attempt  to  change  any 
existing  law.  State  ex  rel.  Hunt  v.  Tau- 
sick,  35:  802,  116  Pac.  651,  64  Wash.  69. 

358.  A  statute  complete  within  itself,  pro- 
viding the  procedure  for  raising  the  cost  of 
the  preliminary  expenses  of  an  attempt  to 
organize  a  drainage  district  which  failed,  is 
not  an  amendment  of  the  statute  authoriz- 
ing the  organization  of  the  district,  so  as  to 
come  within  the  operation  of  a  constitu- 
tional requirement  that  no  statute  shall  be 
amended    by    mere    reference    to    its    title. 
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Northern  P.   R.   Co.  v.  Pierce  County,  33: 
286,  97  Pac.  1099,  51  Wash.  12. 

359.  A  provision  in  a  statute  relating  to 
elections  to  determine  whether  or  not  stock 
shall  be  permitted  to  run  at  large,  that  con- 
tests shall  be  determined  in  the  same  man- 
ner as  contests  of  elections  of  constables, 
does  not  violate  a  constitutional  provision 
that  no  law  shall  be  extended  by  reference 
to  title  only.  Beason  v.  Shaw,  18:  566,  42 
So.  611,  148  Ala.  544. 

Effect    on    existing    rights,    remedies, 

and  liabilities. 
Effect   of   amendment   of   Constitution,   see 

Constitutional  Law,  15. 
Effect  of  repeal,  on  wife's  separate  property, 

see'HusBAND  and  Wife,  71. 
Effect  of  repeal  without   saving  clause  of 

penal  ordinance  upon  prior  conviction 

under  it,  see  Municipal  Corporations, 

52. 

360.  The  repeal  of  a  statute  authorizing 
the  liquidation  of  an  insolvent  bank  and 
placing  its  affairs  in  the  hands  of  a  receiver, 
after  a  judgment  against  the  bank  in  pro- 
ceedings taken  in  accordance  with  its  terms 
had  been  affirmed  on  appeal,  and  a  subse- 
quent motion  for  a  new  trial  had  been  de- 
nied, does  not  affect  the  right  of  the  bank 
to  prosecute  an  appeal  from  the  order, 
where  the  procedure  governing  such  actions 
is  that  which  applies  to  civil  actions  gen- 
erally. People  v.  Bank  of  San  Luis  Obispo, 
37:  934,  112  Pac.  866,  159  Cal.  65. 

361.  The  repeal  of  a  statute  authorizing 
the  liquidation  of  an  insolvent  bank  and 
the  placing  of  its  affairs  in  possession  of  a 
receiver,  pending  appeal  from  an  order  de- 
nying a  motion  for  a  new  trial  after  judg- 
ment against  the  bank  in  such  proceeding 
had  been  affirmed  on  direct  appeal,  which 
motion  did  not  operate  to  stay  execution  of 
the  judgment,  does  not,  in  case  the  order 
is  affirmed,  affect  any  proceeding  which  had 
been  taken  under  the  statute,  or  judgment 
entered.  People  v.  Bank  of  San  Luis  Obispo 
37:  934,  112  Pac.  866,  159  Cal.  65. 

362.  The  right  to  redeem  from  a  Kax  sale 
made  under  N.  D.  Laws  1890,  chap.  i32,  p. 
376,  was  a  "right  accrued,"  and  was  per- 
petuated as  it  existed  under  that  act,  in- 
cluding the  provisions  for  terminating  and 
exercising  t'.e  right,  by  the  savi:  ~  provisions 
contained  in  §  2686,  N.  D.  Rev,  Codes  1895, 
that  no  right  accrued  sliall  be  affected  by 
the  provisions  of  the  Code,  notwithstanding 
the  repeal  of  the  1890  revenue  laws  by  N. 
D.  Rev.  Codes  1895.  Blakemore  v.  Cooper, 
4:  1074,  106  N.  W.  566,  15  N.  D.  5. 

363.  The  repeal  of  a  statute  imposing  a 
succession  tax  does  not  affect  the  tax  on  es- 
tates of  persons  who  decease  before  the  re- 
pealing act  takes  effect,  although  no  steps 
to  collect  the  tax  are  taken  until  after  it 
takes  effect.  Trippet  v.  State,  8:  1210,  86 
Pac.  1084,  149  Cal.  521.  (Annotated) 

364.  A  statute  prohibiting  prospectively 
the  sale  of  intoxicating  liquor,  and  repealing 
existing  statutes  so  far  as  they  arc  incon- 
sistent with  it,  does  not  destroy  liability 
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for  prior  violation  of  a  statute  upon  the 
same  subject,  since  there  can  be  no  repug- 
nancy except  as  to  offenses  occurring  after 
the  passage  of  the  later  act.  State  v.  Per- 
kins, 9:  165,  63  S.  E.  735,  141  N.  C.  797. 

(Annotated) 

365.  Under  a  statute  providing  that,  upon 
the  granting  of  a  divorce  to  a  wife,  she 
shall  have  dower,  to  be  recovered  and  as- 
signed as  if  the  husband  were  dead,  her 
rights  become  fixed  upon  the  granting  of 
the  divorce,  and  are  not  affected  by  the  sub- 
sequent repeal  of  the  statute.  McAllister 
V.  Dexter  &  P,  R.  Co.  29:  726,  76  Atl.  891, 
106  Me.  371. 

366.  One  having  a  claim  founded  on  tort 
against  a  corporation  whose  business  opera- 
tions ended  four  days  after  the  repeal  of 
Kan.  Gen.  Stat.  1889,  §§  1200,  1204,  which 
authorized  an  action  to  be  brought  on  a 
corporate  debt  directly  against  the  stock- 
holders of  a  corporation  that  had  ceased 
business  for  a  year,  is  precluded  from  main- 
taining such  an  action  against  stoclvholders, 
and  has  no  remedy  against  them  excepting 
that  by  the  appointment  of  a  receiver.  Hen- 
ley V.  Myers,  17:779,  93  Pac.  168,  76  Kan.  723. 

367.  The  holder  of  a  judgment  rendered 
against  a  Kansas  corporation  in  an  action 
founded  on  tort,  upon  which  an  execution 
had  been  issued  and  returned  nulla  bona 
before  the  repeal  of  Kan,  Gen.  Stat.  1901, 
§  1302,  declaring  that,  under  such  circum- 
stances, the  liability  of  stockholders  may 
be  enforced  for  the  benefit  of  creditors  by 
means  of  a  receiver  to  be  appointed  for  that 
purpose,  may  have  such  remedy  notwitli- 
standing  such  repeal,  by  virtue  of  the  gen- 
eral saving  clause  (Kan.  Gen.  Stat.  1901, 
§  7342,  par.  1)  which  provides  that  the  re- 
peal of  a  statute  shall  not  affect  any  right 
which  has  accrued  under  it.  Henley  v. 
Myers,  17:  779,  93  Pac.  168,  76  Kan.  723. 

368.  Tlie  repeal,  pending  a  suit  by  the 
representative  of  a  Pullman  car  conductor, 
to  recover  damages  for  his  death  from  the 
railroad  company,  of  a  statute  placing  such 
employees  upon  the  same  footing  as  railroad 
employees,  does  not  change  the  liability  of 
the  company  in  that  particular  case.  Lewis 
V.  Pennsylvania  R.  Co.  18:  279,  69  Atl,  821, 
220  Pa.  317. 

Repeal  as  reviving  prior  lavr, 

369.  Where  an  act  establishing  a  special 
law  for  a  particular  county  repeals  the 
general  law  on  the  subject  as  to  that  county, 
the  repeal  of  the  special  act  brings  the 
county  again  within  the  operation  of 
the  general  law ;  the  statutory  rule  that  the 
repeal  of  a  statute  does  not  revive  a  stat- 
ute previously  repealed  having  no  applica- 
tion to  such  a  situation.  State  ex  rel.  Jack- 
son v.  Prather,  36:  1084,  112  Pac.  829,  84 
Kan.   169. 

370.  Where  at  the  same  session  the  leg- 
islature repeals  a  special  act  fixing  the  com- 
pensation of  the  officers  of  a  particular 
county,  and  by  a  separate  act  provides  a 
new  schedule  applicable  to  such  county,  tlie 
presumption  that  would  otherwise  exist,  of 
an  intention  that  the  old  basis  should  gov- 
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ern  until  the  new  one  took  effect,  fails  where 
the  operation  of  the  new  schedule  is  post- 
poned for  a  considerable  period.  In  such  a 
situation  the  old  general  law  governs  be- 
tween the  repeal  of  the  special  law  and  the 
time  when  the  new  schedule  becomes  oper- 
ative. State  ex  rel.  Jackson  v.  Prather,  36: 
1084,  112  Pac.  829,  84  Kan.  169. 
Re-enactment. 
See  also  supra,  288. 

371.  The  re-enactment  by  the  legislature 
of  a  clause  of  a  municipal  charter  after  tlie 
passage  of  a  general  law  in  conflict  there- 
witli  will  have  tlie  effect  of  re-establishing 
it,  if  to  the  provision  is  added  the  clause, 
"irrespective  of  any  general  law  of  the  state 
upon  the  subject."  Hall  v.  Duini,  25:  193, 
97' Pac.  811,  52  Or.  475. 

372.  The  efTicacy  of  a  statute  against 
lynching  is  not  impaired  by  splitting  it  up 
when  carrying  it  into  a  revisal,  and  placing 
the  difi'erent  sections  under  approjiriate 
heads.  State  v.  Lewis,  7:  669,  55  S.  E.  600, 
142  N.  C.  626. 


STAY. 

Pending    appeal,    see    Appeal    and    Ebkor, 
106-111. 

Of  second  suit  until  costs  in  first  one  are 
paid,  see  Appeal  and  Error,  574. 

Of  criminal   sentence,,  see  Criminal  Law, 
IV.  g. 

Of  execution   of   death   sentence,   see   Crim- 
inal Law,  288. 

execution,   effect   of   agreement   for,   see 
Principal  and  Surety,  61. 


Of 


STEALTH. 


Person  riding  on  train  by,  as  passenger,  see 
Carriers,   81. 


STEAM. 

Liability  for  turning  into  sewer,  see  High- 
ways,  267,   268. 

Injury  to  infant  by,  see  Negligence,  129, 
130. 

As  nuisance,  see  Nuisances,  31. 


STEAMBOAT. 


Duty  to  accept  passenger  on,  see  Carriers, 
38-41. 

Discrimination  between,  by  carrier  in  use 
of  wharf,  see  Carriers,  1004,   1006. 

Regulations  by  state  as  to,  as  interference 
with  interstate  commerce,  see  Com- 
merce, 43. 
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STEAM  DREDGE. 

Situs  of  sea-going  steam  dredge  for  purpose 
of  taxation,  see  Taxes,   149. 


STEAM  MILLS. 


Exercise  of  right  of  eminent  domain  by,  see 
Eminent  Domain,  67-70. 


STEAM    PIT. 


Negligence  of  railroad  company  as  to,   see 
Negligence,   106,   107. 


STEAM    RADIATOR. 

Measure  of  damages  for  injury  to  tenant's 
property  through  bursting  of,  see  Dam- 
ages, 446. 

Landlord's  duty  to  keep  in  repair,  see  Land- 
lord and  Tenant,  165. 


STEAM   ROLLER. 


Fright  of  horse  by,  see  Highways,  174. 
Municipal  liability   for  fire  caused  by,   see 
Municipal  Corporations,  330. 


STEAM   SHOVEL. 


Evidence  as  to  fright  of  horse  by,  see  Evi- 
dence,  1145,   1864. 

Evidence  as  to  negligence  of  manufacturer 
of,  see  Evidence,  1773,  2116,  2117. 


STEER. 

Injury  by  vicious  steer,  see  Animals,   18- 
20. 


STENOGRAPHERS. 

Notes  of,  as  part  of  record  on  appeal,  see 

Appeal  and  Error,  IV.  g. 
Transcript  of  notes  of,  as  bill  of  exceptions, 

see  Appeal  and  Error,  229,  242. 
Dismissal    of   appeal   because    of    imperfect 

stenographic    report    of    testimony,    see 

Appeal  and  Error,  398. 
As  author  of  matter  reported,  within  copy- 
right acts,  see  Copyright,  5. 
Admissibility    of    stenographer's    transcript 

of  testimony  of  witness  who  has  since 

died,  see   Evidence,  775. 
Dictation   of   letter   containing   defamatory 

statement  to,  as  publication,  see  Libel 

and  Slander,  102. 


STEPFATHER— STOCK  RIGHTS. 


STEPFATHER. 

Necessity  of  joining  stepfather  in  action  by 
mother  for  abduction  of  child,  see  Hus- 
band AND  Wife,  170. 

Liability  for  medical  and  surgical  services 
rendered  to  stepson,  see  Infants,  15. 

Insurable  interest  of,  see  Insubance,  79. 


STEPS. 

Maintenance  in  highway,  see  Highways,  81. 
Encroaching  on  sidewalk,  see  Injunction, 
379. 


STEREOTYPED  PLATES. 

Accounting  for  profits  made  from  wrongful 
use  of,  see  Accounting,  7. 

Damages  for  unwarranted  use  of,  by  pub- 
lisher, see  Damages,  303. 

Unlawful  use  of,  by  publishing  company, 
see  Injunction,  54. 


STERILIZATION. 

Of  criminal,  see  Cbiminal  Law,  243. 


STEVEDORE. 


Admiralty  jurisdiction    for    injury  to,    see 
ADMIBAIiTT,  4. 


STILL    SLOP. 


Prohibiting  sale  of  milk  from  cows  fed  by, 
see  Constitutional  Law,  734. 


STIPULATED  DAMAGES. 

See  Damages,  III.  a,  7. 


STIPULATION. 


Revival    of    action    by    authority    of,    see 

Abatement  and  Revival,  35. 
Refusal  to  render  decree  conforming  to,  see 

Appeal  and  Ebbob,  1565. 
For  attorney's  fees,  see  Attobneys'  Fex:s. 
Giving  jurisdiction  by,  see  Coubts,  11. 
Against   removing   child    from   jurisdiction, 

see    Infants,    19. 
Judgment  entered  upon,  see  Judgment,  337, 

367. 
In  telegram,  see  Telegbaphs,  II.  d. 

1.  A  stipulation  in  an  action  to  recover 
real  estate  under  a  tax  deed,  that  the  court 
Digest   1-52  L.R.A.(N.S.) 


decreed  that  the  tax  assessment  was  a  valid 
lien,  and  that  the  land  was  sold  to  satisfy 
such  lien,  is  not  an  admission  that  the  de- 
cree was  valid.  Graham  v.  Detroit,  44:  836, 
140  N.  W.  949,  174  Mich.  538.  ^ 


STIRPES. 

Distribution    by,    under    will,    see    Wills, 
306-308. 


STOCK. 

Live  stock,  see  Animals. 

Authority  of  national  bank  to  deal  in,  see 

Banks,  190. 
Of  loan  association,  see  Building  and  Loan 

Associations,  2. 
Validity  of  contract  for  purchase   of,    see 

CONTBACTS,   534. 
Of    corporations,    generally,    see    Cobpoba- 

TIONS,    V. 
Of  national  bank,  taxation  of,  see  Taxes, 

3. 

♦  •» 


STOCK  AND  PRODUCE  EXCHANGE. 

See  Exchanges. 

♦-»-» 


STOCKBROKERS. 

See  Bbokebs,  I. 


STOCK   DIVIDENDS. 

Relative  rights  of  life  tenant  and  remain- 
derman to,  see  Life  Tenants,   16-21. 


♦♦^ • 

STOCK  EXCHANGES. 

See  Exchanges. 

<»  •  » 


STOCKHOLDERS. 

In  banks,  see  Banes,  II. 

In  insurance  company,  see  Insubance,  22, 

24-30. 
In    corporations    generally,    see    Cobpoba- 

TIONS,  V. 


STOCK    RIGHTS. 


Relative  rights  of  life  tenant  and  remain- 
dermen,  see  Life  Tenants,  21-24. 
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STOCK    TRANSFER    TAX. 

See  Taxes,  VII. 


STOCK  YARDS. 

Carrier's    duty    as    to,    see    Carriers,    895, 

896. 
Punishment  for  overcharges  for  use  of,  see 

Criminal  Law,  24L 
Power  of  legislature  to  regulate  charges  to 

shipper,  see  Legislature,  5. 
Allegations    as    to    rates    charged    for,    see 

Pleading,  532. 

1.  The  carrying  on  of  stock  yards  at  a 
commercial  center,  with  A'ich  all  the  rail- 
roads entering  the  city  connect,  and  which 
is  the  only  available  market  in  the  city  and 
for  a  large  scope  of  counLry  around  it  for 
the  selling,  feeding,  resting,  and  shipping  of 
live  stock,  is  a  business  affected  with  a  pub- 
lic interest,  and  is  subject  to  public  regula- 
tion and  control  in  respect  to  rates.  Rat- 
cliff  V.  Wichita  Union  Stock  Yards  Co. 
6:  834,  86  Pac.  150,  74  Kan.  1. 

( Annotated ) 


STODDARD'S  LECTURES. 

Purchase  of,  by  wife  on  credit  of  husband, 
see  Husband  and  Wife,  12. 


STOLEN  PROPERTY. 

Rights  of  transferee  of  stolen  note,  see  Bills 
AND  Notes,  152,  153. 

Validity  of  contract  to  pay  money  to  secure 
return  of,  see  Contracts,  432. 

Rights  of  purchasers  of  stolen  stock  cer- 
tificates, see  Corporations,  244. 

Estoppel  to  assert  title  to,  see  Estoppel, 
85. 

Presumption  from  possession  of,  see  Evi- 
dence, 304,  696-698. 

Of  guest  at  inn,  see  Innkeepers,  9,  17,  25, 
26. 

In  general,  see  Larceny. 


STONE  QUARRY. 


See  Quabby. 


STONE   AVAGON. 


Injury  to  children  attempting  to  ride  on, 
see  Negligence,  126. 


Passenger's    right    to,    see    Cabbiebs,    458, 

458a. 
See  also  Injunction,  251. 


STOPPAGE  IN  TRANSITU. 

See  Carriers,  973 ;  Sale,  III.  b. 


STOPPING  PAYMENT. 

Of  negotiable  paper,  see  Banks,  102-106. 


STORAGE. 


By  carrier  free  of   charge,  see  Commerce, 

73,  74. 
Imposing  license  tax  on  storage  warehouse, 

see  License,  52. 
Liens  for  storage  of  hay,  see  Liens,  8. 
By  warehousemen,  see  Warehousemen. 
Of    water    generally,    see    Evidence,    442; 

Waters,  II.  f. 
Of  water  for  purpose  of  floating  logs,  see 

Waters,  187-189. 
Of  flood  water,  see  Waters,  196. 


STORE. 

Constitutionality  of  restrictions  on  location 
of,  see  Constitutional  Law,  660. 


STOREKEEPER. 


Liability  for  theft  of  valuables  from  pockets 
of  clothing  of  customer,  see  Bailment, 
10. 

Liability  for  injury  to  customer  generally, 
see  Negligence,  I.  c. 


STORE   ORDERS. 


Usury  in,  see  Usury,  17. 
. ■♦•  » 


STORM  WATER. 

Appropriation  of,  see  Waters,  234. 

♦♦♦ 


STOP-OVER. 


STOVE    POLISH. 


Wrongful  stop-over  by  passenger  as  ground  | 

for  ejoction,  see  Carriers,  418. 
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Injury  by  explosion  of,  see  Evidence,  1773, 
2116,  2117,  2441;  Negligence,  66-72, 
249;   Tbial,  624. 
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STOVES. 

As  to  trademark  of,  aee  Tbademakks,  7,  17 


STRANGERS. 


To  contract,  right  of  action  by,  see  Parties, 
I.  a,  2,  b. 


STRAW. 


pn; 


Stipulation  in  lease  tliat  straw  shall  not  be 
removed  from  premises,  see  Damages, 
15t>;  Tkoveb,  6,  44. 


STRAAVBERRY    PLANTS. 

Breach   of   warranty   as   to,    see   Damages, 
187. 


STREAM. 


As     boundary     between     individuals,     see 

Boundaries,  16. 
Riparian  rights  in,  see  VVateks. 
Navigability  of,  see  Waters,  I.  a. 
Riglit  in  bed  and  shore  of,  see  Waters,  I. 

c,  4. 


STREET. 


See  HiGHWATS. 


STREET.CAR  TRANSFERS. 

Admissibility    in    evidence,    see    Evidence, 

873. 


STREET    FAIRS. 


Liability    for    injury    resulting    from,    see 

Highways,  216-218. 
Contributory  negligence  of  person   injured 

at,  see  Highways,  349. 


STREET  IMPROVEMENTS. 

See  Public  Improvements. 


STREET    RAILWAY. 

I.  Franchises;  construction,   1—11. 
II.  Motive  power. 
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///.   Operation,    12-101. 

a.  In  general,   12,   t,'i. 

b.  Duty  and  care  of  railway  com- 

pany,   14 — iil. 

c.  Contrihutory    negligence,    55— • 

lOl. 

Injury  by  automobile  to  passenj^or  alighting 
from  stject  car,  see  Automobile,  32- 
37,  65,  GO. 

Duty  of  drivers  of  vehicles  to  pass  street 
car  on  the  left,  see  Auiom guiles,  33- 
36. 

As  carriers,  see  Carriers. 

Delegation  of  power  to,  see  Constitutional 
Law,  76, 

Delegation  of  power  to  determine  mode  of 
construction  and  termini  of  subway, 
see  Constitutional  Law,  95. 

Validity  of  statute  abolisliing  fellow  servant 
rule  as  to  street  railway  employees,  see 
Constitutional  Law,  326. 

Requiring  provision  of  stools  for  motormen, 
see  Constitutional  Law,  717. 

Agreement  to  furnish  medical  attention  to 
injured  person  or  perform  medical  or 
surgical  services,  see  Corporations,  66, 
67. 

Existence  of,  in  street  as  breach  of  cove- 
nants in  deed  conveying  to  line  of 
street,  see  Covenants  and  Conditions, 
63,  66. 

In  street  as  a  taking  of  property,  see  Emi- 
nent Domain,  193-197. 

Compensation  for  private  property  taken 
for  purpose  of,  see  Eminent  Domain, 
209. 

Judicial  notice  as  to,  see  Evidence,  39. 

Competency  of  witness  to  express  opinion 
as  to  practicability  of  trolley  wires  for 
cross-over  tracks,  see  Evidence,  1187. 

Private  action  by  abutting  owner  for  laying 
double  tracks  in  street  in  front  of  his 
property,  see  Highways,  29. 

Injunction  against  placing  of  advertisements 
in  street  cars,  see  Injunction,  13, 

Enjoining  breach  of  contract  to  furnish  elec- 
tricity for,  see  Injunction,  62. 

Interurban  railways,  see  Interurban  Rail- 
ways. 

Competency  of  jurors  in  action  against,  see 
Jury,  68,  69. 

Rights  and  duties  as  to  employees,  see  Mas- 
ter AND  Servant. 

Injury  to  employee,  see  Master  and  Serv- 
ant. 

Safety  of  place  and  appliances,  see  Masteb 
AND  Servant,  II.  a,  4,  d. 

Liability  of  company  for  act  of  inspector, 
see  Master  and  Servant,  902. 

Liability  for  tort  of  employee,  see  Masteb 
AND  Servant,  950. 

Requiring  street  car  companies  to  provide 
stools  for  motormen,  see  Municipal 
Corporations,  216. 

Percentage  tax  on  gross  receipts  of;  when 
applicable,  see  Municipal  Corpora- 
tions, 488. 

Liability  for  injury  by  fumes  from  pave- 
ment of  wood  blocks  treated  with 
creosote,  see  Negligence,  38;  Nui- 
sance, 199, 
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Liability  for  injury  to  wagon  in  attempting 
to  remove  it  from  tracks,  see  Negli- 
gence, 178. 

Requiring  free  carriage  of  policemen,  fire- 
men, and  mail  carriers,  see  Officers, 
83. 

Liability  for  malpractice  of  physician  fur- 
nished by  company,  see  Corporations, 
123;  Physicians  and  Surgeons,  51. 

Assessments  against,  for  street  improve- 
ments, see  Public  Improvements,  54, 
55. 

Transit  commission,  see  Public  Service 
Commission,  1. 

Review  by  courts  of  orders  of  railroad  com- 
mission as  to  crossing  of  railroad  by, 
see    Public    Service    Commission,    10. 

As  "railroad"  within  meaning  of  interstate 
commerce  act,  see  Commerce,  31. 

As  railroad  within  meaning  of  constitu- 
tional provision  abolishing  fellow-serv- 
ant rule,  see  Master  and  Servant,  779, 
780. 

Rescission  of  land  contract  for  breach  of 
promise  to  build  electric  railway  to 
property,  see  Vendor  and  Purchaser, 
71- 

1.  Franchises;  construction. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Review  by  courts  of  discretion  of  munici- 
pality as  to  location  of  street  car 
tracks  in  street,  see  Courts,  145. 

Measure  of  damages  for  construction  of,  see 
Damages,  III.  1,  4,  a. 

Right  to  exercise  power  of  eminent  domain, 
see  Eminent  Domain,  17. 

What  may  be  taken  by,  in  eminent  domain 
proceedings,  see  Eminent  Domain,  19. 

As  additional  servitude,  see  Eminent  Do- 
main, 303-309. 

Parol  evidence  of  agreement  to  secure  ex- 
tension of  street  car  service  to  tract 
of  land,  see  Evidence,  948. 

Municipal  regulation  of,  see  Municipal 
Corporations,  II.  c,  4,  b.    (3). 

Liability  of  city  for  repeal  of  street  railway 
franchise,  see  Municipal  Corporations, 
392-394. 

1.  The  charter  of  a  street  railway  com- 
pany organized  for  the  puri)ose  of  construct- 
ing a  system  of  lines  in  a  city,  under  the 
Nt'l)raska  act  of  February  15,  1877  (Laws 
1877,  p.  135),  must  fix  the  termini  of  the 
road  and  state  the  street  or  streets  through 
which  it  is  proposed  to  construct  and  oper- 
ate it.  State  ex  rel.  Caldwell  v.  Lincoln 
Street  R.  Co.  14:  336,  114  N.  W.  422.  80  Neb. 
333. 
Rights    in,    and    use    of,    streets    and 

highw^ays. 
Care  in  operating  road,  see  infra.  III.  b. 
Review  on  appeal  of  forfeiture  of  privileges 

in  street,  see  Appeal  and  Error,  566. 
In  street,  as  taking  of  property,  see  Emi- 
nent DojfAIN,  2. 
Laying  street  railway  close  to  sidewalk,  see 

Eminent  Domain.  230. 
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Consequential  injuries  from  construction  of, 
see  Eminent  Domain,  274,  275. 

As  additional  servitude  on  highway,  see 
Eminent  Domain,  303-309. 

Obstruction  of  highway  by  trolley  pole,  see 
Highways,  212,  213. 

Interference  with  operation  of  cars  and 
wires  by  moving  of  building  in  street, 
see  Highways,  68,  69;  Injunction, 
438. 

Conclusiveness  of  judgment  in  action  by 
city  to  oust  company  from  certain 
streets,  see  Judgment,  157. 

City's  power  to  resist  construction  of  tracks 
in  street,  see  Municipal  Corporations, 
26. 

Effect  of  contract  by  street  railway  com- 
pany to  pave  portion  of  street  on  power 
of  municipality  to  contract  for  paving 
entire  street,  see  Public  Improvements, 
20. 

Duty  as  to  maintenance  of  pavement  be- 
tween rails,  see  Public  Improvements, 
54. 

Construction  of  subway  in  street  by,  see 
Highways,  101. 

Necessity  of  consent  of  municipality  to  con- 
struction of  subway  under  common,  see 
Municipal  Corporations,  302,   303. 

Subway  for,  underneath  tracks  of  railroad, 
see  Railroads,  32-34. 

Mandamus  to  compel  compliance  with  order 
of  state  railroad  commission  to  con- 
struct subway  beneath  tracks  of  rail- 
road, see  Mandamus,  110. 

Mandamus  to  compel  street  commissioners 
to  determine  question  of  right  to  re- 
move tracks,  see  Mandamus,  49. 

Mandamus  to  compel  issuance  of  permit  to 
remove  tracks,  see  Mandamus,  50. 

2.  An  ordinance,  passed  by  the  council 
of  a  town,  granting  to  a  street  railway 
company  the  right  to  lay  its  track  and  op- 
erate its  railway  in  the  streets  of  the  town, 
and  accepted  by  the  railway  company,  con- 
stitutes a  contract  between  the  town  and 
such  company,  vesting  title  to  such  riglit 
or  easement  in  it,  unless  the  ordinance 
contains  conditions  precedent,  compliance 
with  which  is  rcijuisite  to  the  vesting  of 
title.  Wheeling  &  E.  (i.  R.  Co.  v.  Triadcl- 
phia,  4:  321,  52  S.  E.  499,  58  W.  Va.  487. 

3.  The  consent  of  a  majority  of  the  elect- 
ors of  a  city  to  the  use  and  occupation  of 
the  streets  over  which  a  proposed  street  rail- 
way is  to  be  constructed,  required  by  Neb. 
Laws  1877,  p.  135,  must  be  obtained  at  an 
election  held  for  that  purpose  before  the 
construction  of  the  road  is  commenced. 
State  ex  rel.  Caldwell  v.  Lincoln  Street 
R.  Co.   14:  336,  114  N.  W.  422,  80  Neb.  333. 

4.  The  consent  of  the  electors  to  the 
occupation  of  all  the  streets  of  a  city  by  a 
street  railway  company  carries  with  it  no 
right  to  the  use  of  any  street  which  is  not 
used  for  the  construction  of  the  road  within 
a  reasonable  time  thereafter,  where  no  ter- 
mini of  the  proposed  lino  arc  mentioned  in 
the  notice  of  election,  as  required  by  Neb. 
Laws  1877,  p.  135,  §  4.  State  ex  rel.  Cald- 
well V.  Lincoln  Street  R.  Co.  14:  336,  114 
N.  W.  422,  80  Neb.  333. 
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5.  Consent  of  the  board  of  commission- 
ers of  a  county  to  the  operation  of  a  street 
railway  on  and  over  a  certain  road  within 
the  county  does  not  confer  authority  upon 
the  railway  company  holding  such  permit  to 
construct  and  operate  its  railway  on  and 
over  such  portion  of  the  road  as  lies  within 
the  limits  of  a  town  in  the  county  without 
the  consent  of  the  authorities  of  the  town. 
Wheeling  &  E.  G.  R.  Co.  v.  Triadelphia,  4: 
321,  52  S.  E.  499,  58  W.  Va.  487. 

6.  A  street  commissioner  cannot  refuse 
to  permit  the  tearing  up  of  a  street  to  re- 
move rails  therefrom  merely  because  he 
hopes  that  someone  may  be  found  to  con- 
tinue the  operation  of  the  railway.  French 
V.  Jones,  7:  525,  78  N.  E.  118,  191  Mass.  522. 
Revocation  or  forfeiture  of  franohise 

or  privileges. 
Duty  to  operate,  see  infra,  12,  13. 
Review  of  decision  as  to,  see  Appeajl  and 

Ebbob,  566. 
Review  by  court  of,  see  Coubts,  146. 
Jurisdiction  of  equity  to  require  removal  of 

tracks  from  highway,  see  Equity,  11. 
Estoppel  of  municipality  to  require  removal 

of  tracks,  see  Estoppel,  7. 
Estoppel   of   state   to  oust   company   of   its 

rights  and  franchises,  see  Estoppel,  23. 
Injunction  against  removal  of  tracks  from 

higliway,  see  Highways,  382. 
Injunction   against   forfeiture  of   franchise, 

see  Injunction,  382. 

7.  A  street-railway  license  or  privilege 
in  a  street  may  be  forfeited  for  failure  to 
lay  planks  of  prescribed  dimensions  along 
the  rails  of  its  track'  in  front  of  improved 
property,  if  the  ordinance  expressly  gives 
the  right  to  forfeit  it  for  such  cause.  Wheel- 
ir:j  &  E.  G.  R.  Co.  v.  Triadelphia,  4:  321,  52 
S.  E.  499,  58  W.  Va.  487. 

8.  The  right  granted  by  ordinance  to  a 
street  railway  company  to  laj'  its  track  and 
operate  its  railway  in  the  streets  of  a  town 
may  be  forfeited  and  lost  by  failure  to  com- 
ply with  subsequent  conditions,  and,  if  the 
ordinance  expressly  provides  for  forfeiture 
as  the  penalty  of  noncompliance  with  condi- 
tions specified  in  it,  substantial  perform- 
ance of  the  contract  as  a  whole  constitutes 
no  answer  to  a  proceeding  to  forfeit  for 
failure  to  comply  with  such  conditions,  how- 
ever slight  their  relative  importance  may 
be.  The  question  of  materiality  is.  in  such 
case,  withdrawn  from  the  courts  by  the 
stipulations  of  the  contract.  Wheeling  &  E, 
G.  R.  Co.  V.  Triadelphia,  4:  321,  52  S.  E. 
499,  58  W.  Va.  487. 

9.  In  exercising  the  right  to  declare  the 
forfeiture  of  a  street  railway  privilege  in 
a  street  under  a)i  ordinance  of  a  municipal 
corporation  prescribing  notice  and  specifica- 
tion of  cause  as  a  necessary  preliminary 
step,  the  officers  of  such  corporation  must 
deal  fairly,  openly,  and  frankly  with  the 
party  whose  rights  they  attempt  to  take 
away,  and  abstain  from  such  conduct  as 
will  work  a  surprise  upon  him.  In  order 
to  be  ine()uitable  and  oppressive  their  con- 
duct need  not  be  actually  fraudulent,  and  if 
it  is  oppressive  or  kicking  in  fairness  equity 
will  grant  relief,  however  honest  and  sincere 
Digest   1-52  L.R.A.(N.S.) 


I  the  parties  attempting  to  forfeit  may  have 
:  been.     Wheeling  &  E.  (J.  R.  Co.  v.  Triadel- 
piiia,  4:  321,  52  S.  E.  499,  .^)8  W.  Va.  487. 

10.  A  statutory  provision  tliat  failure  to 
comply  with  the  provisions  of  the  ordinance 
granting  a  street-railway  right  of  way 
works  a  forfeiture  is  self-executing,  so  that, 
in  case  the  ordinance  provides  that  failure 
to  complete  the  work  within  the  time  lim- 
ited shall  forfeit  the  franchise,  no  judg- 
ment declaring  forfeiture  is  necessary.  Los 
Angeles  R.  Co.  v.  Los  Angeles,  15:  1269,  92 
Pac.  490,  152  Cal.  242. 

Injury  to  pavement  by. 

11.  The  fact  that  a  contract  between  a 
paving  company  and  a  city  may  be  broad 
enough  to  require  the  former  to  repair  dis- 
integrations in  the  pavement  caused  by  the 
fault  of  a  street  railway  company  in  using 
too  light  a  rail  "and  in  allowing  the  joints 
between  its  rails  to  become  loose,  will  not 
prevent  the  paving  company  from  recover- 
ing for  the  cost  of  such  repairs  from  the 
railway  company.  Owensboro  City  R.  Co.  v. 
Barber  Asphalt  Pav.  Co.  14:  1216,  107  S.  W. 
244,  32  Ky.  L.  Rep.  844. 

II.  Motive  power. 

(See  also   same  heading  in   Digest   L.R.A. 
1-70.) 

As  to  uses  and  dangers  of  electricity,  see 

Electricity. 
Electric  railway  as  additional  servitude,  see 

Eminent  Domain,  303-309. 

III.  Operation. 

a.  In  general. 

(See  also  same  heading   in   Digest   L.R.A. 
1-70.) 

Error   in   admission   of  evidence   in   action 

for    injury,    see    Appeal    and    Ebrob, 

1198. 
Fares,  see  Cabriers,  II.  m,  5. 
Transfers,  see  Carriers,  653-660. 
Right  to  compensation  for  consequential  in- 
jury from,  see  Eminent  Domain,  271- 

273'. 
Evidence  in  action  for  injury  by  collision, 

see  Evidence,  1372,  1373. 
Evidence    in    action    for    injuries    resulting 

from  condition  of  tracks,  see  Evidence, 

1856,  1857. 
Liability  for  injury  by  defective  condition 

of  street,  see  Highways,  IV.  b,  6. 
Mandamus  to  compel  performance  of  service, 

see  Mandami  s,  78. 
Liability  for  servants'  acts,  see  Masteb  AND 

Servant,  III. 
Injury  to  person  on  running  board  of  car 

by  truck  driven   in   street,   see  Negli- 
gence,  186,  242. 
Injury  to  motorman  by  collision  with  run- 

a!wav  horse,  see  Negligence,  188,  189, 

241." 
Statute  giving  right  to  resort  to  courts  in 

case  of  discontinuance  of  operation,  see 

Statutes,  300,  301. 
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Obligation   to   operate. 

Revocation  or  forfeiture  of  franchise,  see 
supra,  7-10. 

Duty  of  purchaser  at  receivers'  sale  to  con- 
tinue operation,  see  Receivers,  49,  50. 

12.  The  legislature  may  make  the  right 
of  a  street  railway  company  to  discontinue 
the  use  of  a  portion  of  its  track"  subject  to 
control  by  the  railroad  commissioners  if  the 
public  welfare  requires  their  continued  op- 
eration. Stiles  V.  Citizens'  Electric  Street 
R.  Co.  19:  865,  85  N.  E.  419,  199  Mass.  394. 

13.  A  street  railway  company  having 
only  the  right  or  license  to  operate  its  tracks 
in  a  public  street  until  revoked  or  termi- 
nated by  the  public  au'^honties  may  cease 
to  use  the  permission  granted,  and  discontin- 
ue the  operation  of  the  whole  track  covered 
by  a  particular  location  under  which  it  was 
built,  at  its  pleasure,  in  the  absence  of  any 
agreement  to  the  contrary.  Stiles  v.  Citi- 
zens' Electric  Street  R.  Co.  19:  865,  85  N.  E. 
419,  199  Mass.  394.  (Annotated) 

h.  Duty  and  rare  of  railway  company. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 


Error  in  admission  of  evidence  in  action 
for  death  of  person  killed  on  track,  see 
Appeal  aind  Error,  1106. 

Collision  between  automobile  and  street  car, 
see  Automobiles,  55. 

Duty  as  to  baggage,  see  Carriers,  683,  684, 
710. 

Effect  of  police  regulation  as  to  rear  lights 
on  cars  in  action  for  injuries  caused  by 
their  absence  arising  in  another  juris- 
diction, see  Conflict  of  Laws,  93. 

Right  of  city  to  compel  contribution  from 
street  railway  company  jointly  respon- 
sible for  injury,  see  Contribution  and 
Indemnity,  11. 

Exemplary  damages  for  negligent  injury 
by,  see  Damages,  63. 

Amount  of  damages  for  injury  by,  to  driver 
of  fire  wagon,  see  Damages,  414. 

Presumption  and  burden  of  proof  as  to  neg- 
ligence, see  Evidence,  347,  348,  353- 
356,  362-372,   404-407,  411. 

Admissibility  in  evidence  of  statements  by 
bystander  at  time  of  accident,  see  Evi- 
dence, 1370. 

Evidence  of  statement  of  motorman  or  con- 
ductor of  car  killing  person  on  track, 
see  Evidence,  1424,  1425. 

Relevancy  of  evidence,  see  Evidence,   1789. 

Sufiiciency  of  evidence  to  show  negligence, 
see  Evidence,  2164-2166. 

Amendment  of  declaration  as  affecting  limi- 
tation of  actions,  see  Limitation  of 
Actions,  300. 

Injury  to  employee,  see  Master  and  Serv- 
ant. 

Servant's  assumption  of  risk,  see  Master 
AND  Servant,  II.  b. 

Who  are  fellow  servants,  see  Master  and 
Servant,  IT.  e,  5. 

Duty  of  inspection,  see  Master  and  Serv- 
ant, 450. 
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Liability  for  injury  to  fellow  servant,  see 
Master  and  Servant,  779,  780. 

Municipal  regulation  as  to,  see  Municipal 
Corporations,  II.  c,  4,  b,    (3). 

Compelling  company  to  sprinkle  streets  and 
to  suppress  raising  of  dust,  see  Mu- 
nicipal Corporations,  130-134. 

Notice  to  company  of  incompetence  of 
motorman,  see  Notice,  60,  61. 

Allegations  of  negligence,  see  Pleading,  329. 

Proximate  cause  of  injury  by,  see  Proxi- 
mate Cause,  73,  104-106,  111,  160; 
Trial,  186. 

Nonsuit  in  action  for  death  of  person  run 
over  by  car,  see  Trial,  699. 

See  also  infra,  55,  64,  82,  84. 

14.  A  street  car  has  not  the  paramount 
right  of  way  over  a  vehicle  coming  from  a 
side  street  which  connects  with,  but  does  not 
cross,  the  street  on  which  the  tracks  are 
laid,  if  the  vehicle  is  required  to  cross  the 
tracks  to  comply  with  the  rule  of  the  road 
before  proceeding  along  the  street  contain- 
ing the  tracks.  Moore  v.  Rochester  R.  Co. 
49:  505,  97  N.  E.  714,  204  N.  Y.  309. 

(Annotated) 

15.  A  street  car  and  a  footman  or  ve- 
hicle have  equal  rights  of  the  same  kind  to 
the  concurrent  use  of  city  streets,  and  while 
the  rights  and  duties  of  both  are  reciprocal 
and  mutual  and  each  is  bound  to  exercise 
commensurate  care  in  self-protection  and 
in  avoiding  harm,  the  care  on  the  part  of 
the  street  car  company  must  be  differentiat- 
ed from  that  of  an  ordinary  user  of  the 
street,  because  its  tracks  make  the  side 
movements  of  its  cars  impossible  and  be- 
cause it  is  authorized  to  operate  heavy  cars 
with  powerful  motive  force,  by  reason  of 
which  the  momentum  and  inertia  of  its  cars 
differ  from  ordinary  vehicles.  Bremer  v.  St. 
Paul  City  R.  Co.  21:  887,  120  N.  W.  382,  107 
Minn.  326. 

16.  For  the  purpose  of  determining  the 
question  of  negligence  of  a  street  car  com- 
pany which  runs  a  car  over  a  person  intoxi- 
cated to  the  point  of  unconsciousness  in  a 
public  street,  its  failure  to  use  reasonable 
care  to  discover  his  peril  should  be  con- 
sidered as  well  as  its  failure  to  take  pre- 
cautions to  avoid  the  injury  after  it  docs 
discover  the  peril.  Herrick  v.  Washington 
Water  Power  Co.  48:  640,  134  Pac.  934,  75 
Wash.   149. 

17.  A  street  railway  company  is  not 
negligent,  as  matter  of  law,  in  placing  in 
charge  of  its  car  a  motorman  who  has  liad 
only  one  month's  experience  as  such  and 
four  months'  as  conductor.  Cloud  v.  Alex- 
andria Electric  R.  Co.  18:  371,  46  So.  1017, 
121  La.  1061. 

18.  The  motorman  of  a  street  car  ap- 
proaching a  fire  house  situated  in  close 
proximity  to  the  track  has  reason  to  antici- 
pate that  a  fire  wagon  may  come  out  of  the 
house,  within  the  rule  that  individuals  and 
vehicles  engaged  in  less  pressing  missions 
shall  not  only  accord  fire  apparatus  the  right 
of  way,  but  shall  hold  themselves  in  readi- 
ness to  do  so  whenever  they  have  reason  to 
anticipate  its  appearance.    Dole  v.  New  Or- 
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leans  R.  &  L.  Co.   19:  623,  46  So.  929,  121 
La.  945. 

19.  The  raotorman  of  an  electric  car 
which  passes  immediately  in  front  of  a  fire 
engine  house  is  guilty  of  double  negligence 
when  he  drives  the  car  at  full  speed  in  ap- 
proaching such  house,  and  fails  to  see,  in 
time  to  enable  him  to  stop  the  car  and 
avoid  collision  with  an  outcoming  hose 
wagon,  a  signal  given  while  his  car  is  144 
feet  distant  from  the  engine  house.  Dole  v. 
New  Orleans  R.  &  L.  Co.  19:  623,  46  So.  929, 
121    La.    945.  (Annotated) 

20.  The  motorman  in  charge  of  an  elec- 
tric car  may  be  found  negligent  in  running 
into  a  wagon  crossing  the  tracks  diagonally 
at  a  point  where  there  is  an  unobstructed 
view  for  a  distance  of  1,800  feet,  and  where 
the  crossing  is  nearly  accomplished  before 
the  collision  occurs.  Williamson  v.  Old  Col- 
ony Street  R.  Co.  5:  1081,  77  N.  E.  655, 
191  Mass.  144. 

21.  A  motorman  in  charge  of  a  street 
car,  who  has  stopped  at  a  street  crossing 
where  pei.sons  are  engaged  in  coasting 
across  the  track,  to  let  a  boy  pass  in  front 
of  the  car,  is  not  bound  before  starting  the 

'  car,  to  determine  whether  or  not  other  per- 
sons are  in  a  danger  of  a  collision  with  the 
side  of  the  car  and  injury  in  case  he  does 
80,  and  therefore  the  company  cannot  be 
held  liable  for  injury  to  a  boy  by  the  start- 
ing of  the  car  the  moment  his  sled  strikes 
its  side,  merely  because  the  motorman 
failed  to  observe  his  peril,  and  delay  start- 
ing until  he  was  in  a  place  of  safety. 
Kilev  V.  Boston  Elevated  R.  Co.  31:  1153, 
93  N.  E.  632,  207  Mass.  542.       (Annotated) 

22.  A  street  car  company  which  at- 
tempts to  run  a  car  around  a  curve  at  a 
time  when  a  wagon  is  between  the  track  and 
the  curb,  in  a  space  so  narrow  tliat  it  will 
be  hit  by  the  overhang  of  the  car  as  it 
rounds  the  curve,  is  liable  for  the  resulting 
injury  in  case  the  car  hits  the  wagon  and 
forces  it  against  a  pedestrian  on  the  side- 
walk. Brvant  v.  Boston  Elevated  R.  Co. 
40:  133,  98  N.  E.  587,  212  Mass.  62. 

(Annotated) 

23.  A  street  car  company  is  not  boiuid 
to  raise  the  fenders  of  its  cars  when  they 
are  standing  to  receive  passengers,  to  avoid 
liability  to  persons  who  trip  over  them  in 
attempting  to  pass  in  front  of  the  cars, 
.laquette  v.  Capital  Traction  Co.  25:  407, 
34  App.  D.  C.  41. 

24.  The  mere  fact  that  the  headlight  of 
a  street  car  which  is  of  a  kind  in  ordinary 
use  momentarily  blinds  a  traveler  upon  the 
highway  so  that  he  comes  into  collision 
with  a  team  does  not  render  the  street  car 
company  liable  for  the  resulting  injury  to 
him.  Sjioatea  v.  Berkshire  Street  R.  Co. 
42:  876,  99  Ni  E.  467,  212  Mass.  599. 

(Annotated) 

25.  The  street  car  company  is  not  negli- 
gent in  permitting  passengers  to  stand  on 
the  steps  of  the  car,  outside  its  body,  while 
it  slowly  approaches,  with  gong  sounding, 
a  person  standing  near  the  tracks,  who 
has  notice  of  the  condition  of  the  car  and 
the  danger  of  contact  with  the  person  30 
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carried.     Graves  v.  Tacoma  Railway  &  Pow- 
er Co.  45:  269,  130  Pac.  476,  72  Wash.  387. 

(Annotated) 
Cars  passing  at  street  crossing. 

(Question  for  jury  as  to,  see  Trial,  441. 
See    also    infra,    93. 

26.  The  motorman  in  charge  of  a  car  ap- 
proaching one  discharging  passengers  at  a 
street  crossing  or  at  a  place  used  as  such, 
is  bound  to  keep  a  sharp  lookout  for  pas- 
sengers or  other  persons  who  may  attempt 
to  cross  the  tracks  Ix^hind  the  other  car,  to 
have  his  car  under  such  control  that  he  can 
stop  it  U{)()n  the  appearance  of  danger,  and 
to  give  such  signals  as  are  usually  given  to 
protect  travelers  as  are  in  the  e.vercise  of  or- 
dinary cave.  Bremer  v.  St.  Paul  Citv  R.  C  o. 
21:  887,  120  N.  W.  382,  107  Minn.  326. 

•  27.  The  motorman  in  charge  of  a  car  ap- 
proaching one  discharging  passengers  at  :i 
street  crossing  is  bound  Lo  keep  a  sharp 
lookout  for  passengers  who  may  attempt  to 
cross  the  tracks  behind  the  standing  car 
and  have  his  car  under  such  control  that  he 
can  stop  it  at  a  moment's  warning  upon  the 
appearance  of  danger.  Louisville  Citv  R. 
Co.  v.  Hudgins,  7:  152,  98  S.  W.  275,  124  Ky. 
79. 

Speed. 

Raising   on   appeal   new    reason   for   object- 
ing  to   evidence   as   to   franchise   limi- 
tation of  speed,  see  Appeal  and  Ebbor, 
718. 
Opinion    evidence    as    to,    see    Appeal    and 

Error,    1170;    Evidence,    1139-1141. 
Question    for    jury    as    to    negligence,    see 

Trial,  445,  446. 
Correctness  of  instruction  as  to,  see  Tbial, 

1049. 
See  also  supra,  19;   infra,  66,  67. 

28.  A  street  car  company  is  liable  for  in- 
juries to  travelers  on  the  highway  due  to 
the  propulsion  of  its  cars  at  a  speed  in  ex- 
cess of  that  allowed  by  law.  Brcsee  v.  L03 
Angeles  Traction  Co.  5:  1059,  85  Pac.  152, 
149  Cal.   131. 

29.  A  street  car  company  is  guilty  of 
negligence  in  running  its  cars  at  a  speed 
greater  than  that  authorized  by  the  mu- 
nicipal ordinance.  Capital  Traction  Co.  v. 
Brown,  12:  831,  29  App.  D.  C.  473. 

30.  Operating  a  street  car  at  a  speed  in 
excess  of  that  prescribed  by  ordinance  is  of 
itself  no  evidence  of  negligence  in  an  action 
for  injuries  caused  b^  collision  between  a  car 
and  a  pedestrian.  Ford  v.  Padiuah  City 
Ry.  8:  1093,  99  S.  W.  355,  124  Ky.  488. 

(Ainiotated) 

31.  The  speed  of  a  street  car  going  3  or 
4  miles  an  hour  may  be  found  to  be  unrea- 
sonable if  by  maintaining  it  the  car  \yill 
collide  with  a  vehicle  in  the  act  of  crossing 
the  track.  Smith  v.  Connecticut  R.  &  L. 
Co.  17:  707,  67  Atl.  888,  80  Conn.  268. 

32.  Running  a  street  car  from  12  to  20 
miles  an  hour  at  night,  in  a  sparsely  set- 
tled community,  upon  a  track  elevated  on  an 
embankment  3  feet  high,  is  not  per  se  neg- 
ligence. Trigg  V.  Water.  L.  &  T.  Co.  20:  587, 
114  S.  W.  972,  215  Mo.  521. 

33.  It  cannot  be  said  as  a  matter  of  law 
'  that  a  motorman   in  charge   of  a  car  run 
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ning  at  excessive  speed  has  a  right  to  as- 
sume that  no  one  will  attempt  to  cross  the 
track  so  close  in  front  of  it  as  to  render  a 
collision  probable.  Bresee  v.  Los  Angeles 
Traction  Co.  5:  1059,  85  Pac.  152,  149  Cal. 
131.  (Annotated) 

34.  The  mere  fact  that  the  clothing  oi 
a  woman  walking  near  a  sti'eot  railway 
track  is  drawn  toward  a  passing  car  by  the 
current  of  air  caused  by  it,  so  that  it  is 
caught  and  she  is  injured,  is  not  sufficient  to 
show  such  unreas^onable  speed  as  to  con- 
stitute negligence  which  will  render  the 
company  liable  for  the  injury.  Furey  v. 
Worcester  &  Southbridge  Street  R.  Co.  24: 
1304,  89  N.  E.  531,  203  Mass.  434. 

(Annotated) 

35.  That  a  street  car  was,  at  the  time 
of  striking  a  pedestrian,  exceeding  the  maxi- 
mum rate  of  speed  fixed  by  the  ordinance 
granting  the  franchise  to  the  street  rail- 
way company,  is  per  se  evidence  of  negli- 
gence, rendering  the  company  liable  for  any 
injury  occasioned  thereby  provided  the  vio- 
lation of  the  ordinance  proximately  contrib- 
uted thereto.  Simoneau  v.  Pacific  Electric 
R.  Co.  49:  737,  136  Pa«.  544,  16G  Cal.  2G4. 
liOokout. 

See  also  supra,  27;   infra,  68. 

36.  An  ordinance  requiring  those  in 
charge  of  a  street  car  to  keep  a  vigilant 
watch  for  persons  on  or  about  to  cross  the 
track  is  merely  declaratory  of  the  common- 
law  duty  of  those  operating  street  railways 
in  populous  cities.  Siudcr  v.  St.  Louis 
Transit  Co.  5:  186,  88  S.  W.  648,  189  Mo. 
107. 

37.  Requiring  those  in  charge  of  street 
cars  to  keep  a  vigilant  watch  for  vehicles 
and  persons  on  the  track  or  approaching  it 
is  an  exercise  of  the  governmental  police 
power  of  a  city,  where  it  has  charter  author- 
ity to  regulate  and  control  street  railways, 
to  regulate  the  use  of  streets,  and  pass 
ordinances  for  the  general  welfare,  and  not 
of  its  proprietary  right  to  contract  for  its 
municipal  advantage  as  such.  Sluder  v. 
St.  Louis  Transit  Co.  5:  186,  88  S.  W.  648, 
189  Mo.  107. 

38.  Violation  of  an  ordinance  requiring 
those  in  charge  of  street  cars  to  keep  a 
vigilant  watch  for  persons  on  or  approach- 
ing the  tracks  gives  a  right  of  action  to  a 
person  injured  thereby,  although  the  au- 
thority given  to  the  municipality  for  en- 
forcement of  the  ordinance  extends  merely 
to  fine  or  imprisonment.  Sluder  v.  St.  Louis 
Transit  Co.  5:  186,  88  S.  W.  648,  189  Mo. 
107.  (Annotated) 

39.  Those  in  charge  of  a  street  car  are 
not  bound  to  look  out  for  persons  lying  on 
the  embankment  of  the  right  of  way,  al- 
though it  is  within  the  limits  of  a  public 
street,  if  there  is  nothing  to  show  that  any- 
one ever  used  that  portion  of  the  embank- 
ment for  any  purpose  whatever.  Trigg  v. 
Water,  L.  &  T.  Co.  20:  987,  114  S.  W.  972, 
215  Mo.  521. 

40.  A    motorman    in   charge   of    a   street 


Louisville   R.   Co.   v.   Johnson,   20:  133,    115 

S.  W.  207,   131  Ky.  277. 

Duty  on  seeing  person  near  track. 

See   also   supra,   16;    infra,   49. 

41.  A  motorman  in  charge  of  a  street 
car  is  not  justified  in  assuming  that  one 
driving  a  team  along  the  street  parallel 
with  the  track,  ahead  of  the  car,  will  not 
attempt  to  cross  the  track  at  a  street  cross- 
ing. Tecklenburg  v.  Everett  R.,  Liglit  & 
Water  Co.  34:  784,  109  Pac.  1036,  59  Wash. 
384. 

42.  A  motorman  in  charge  of  a  street 
car  is  not  entitled  to  assume  that  an  adult 
on  the  track  in  the  path  of  the  car  will  re- 
move to  a  place  of  safety  upon  the  sounding 
of  a  warning.  Riley  v.  Consolidated  R.  Co. 
21:  880,  72  Atl.   562,   82   Conn.   105. 

(Annotated) 

43.  The  motorman  in  charge  of  a  street 
car  has  a  right  to  assume  that  a  pedestrian 
walking  near  the  tracks  will  get  out  of  the 
way  in  time  to  avoid  danger  unless  he  has 
reason  to  believe  that  he  is  not  aware  of  the 
danger,  or  is  unable  to  protect  himself. 
Ford  V.  Paducah  City  Ry.  8:  1093,  99  S. 
W.  355,  124  Ky.  488. 

44.  The  motorman  of  a  street  car  will 
be  held,  in  a  suit  against  a  street  rail\vay 
company  for  personal  injuries,  to  have  had 
the  right  to  assume,  until  a  person's  danger 
became  apparent,  that  he  would  step  oil'  tiie 
track,  where  it  appears  that  such  person 
was  standing  between  the  rails  at  a  street 
intersection  on  a  cross  walk  at  night,  wait- 
ing for  the  car  which  struck  him;  that  he 
was  required  to  take  only  one  step  to  pre- 
vent the  impact;  that  the  car  was  equipped 
with  a  headlight;  that  he  saw  it  30  feet 
away,  and  could  have  seen  it  a  long  dis- 
tance; and  that  there  was  nothing  to  indi- 
cate his  inability  to  use  his  senses  in  avoid- 
ing danger.  Wood  v.  Omaha  &  C.  B.  Street 
R.  Co.  22:  228,  120  N.  W.  1121,  84  Neb.  282. 

45.  The  mere  fact  that  one  seen  walking 
on  the  track  by  those  in  charge  of  an  elec- 
tric car  appears  to  be  intoxicated  does  not 
require  them  to  assume  that  he  is  insen- 
sible of  all  danger  or  duty  to  protect  him- 
self, and  take  immediate  steps  to  avoid  in- 
juring him.  Little  Rock  R.  &  Electric  Co. 
V.  Billings,  31:  1031,  173  Fed.  903,  98  C. 
C.  A.  467. 

46.  The  motorman  in  charge  of  a  stand- 
ing street  car  is  not  bound  to  lower  the 
fender  from  its  normal  position  to  the  sur- 
face of  the  street  when  seeing  a  person  at- 
tempting to  pass  in  front  of  the  car,  in  or- 
der to  avoid  his  possible  collision  with  it. 
Jaquettc  v.  Capital  Traction  Co.  25:  407, 
34  App.  D.  C.  41. 

47.  A  motorman  in  charge  of  an  electric 
car,  who  observes  a  lady  seated  in  a  buggy 
near  the  track,  with  the  actions  of  the 
horse  such  as  to  lead  a  person  of  ordinary 
prudence  to  believe  that  there  is  danger 
that  the  vehicle  will  be  backed  upon  the 
track,  is  bound  to  bring  the  car  under  such 
control   that   it   can   be   stopped   entirely   if 


car  must  keep  a  lookout  for  persons  on  the  1  necessary  to  prevent  a  collision.  Cleve- 
track,  and  for  those  so  near  thereto  as  to  ;  land  v.  South  Covington  &  C.  Street  R.  Co. 
be  in  danger-  of  being  injured  by  the  car.  11:  853,  100  S.  W.  283,  30  Ky.  L.  Rep,  1Q72., 
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Duty    on    seeing    object    on    or    near 
track. 

48.  The  one  in  charge  of  an  electric  car 
is  not  bound  to  stop  the  car  or  slacken  its 
speed  upon  discovering  an  object  beside  the 
track,  which  he  takes  to  be  a  clump  of  dirt, 
although  it  proves  in  fact  to  be  a  man, 
whom  he  strikes  before  he  can  stop  the  car, 
after  he  discovers  that  it  is  a  man.  Trigg 
V.  Water,  L.  &  T.  Co,  20:  987,  114  S.  W. 
972,  215  Mo.  521.  (Annotated) 
Injuries  to  children. 

Contributory  negligence,   see   infra,   80,   81. 
Injury  to  children  jumping  on  or  off  car, 

see  Carriers,  489,  493. 
See  also  supra,  21. 

49.  A  motorman  in  charge  of  a  street 
car  approaching  a  wagon,  the  sole  occupant 
of  which  is  an  infant  of  such  tender  years 
that  he  does  not  appreciate  or  understand 
the  danger,  standing  so  near  the  track  that 
it  is  doubtful  if  the  car  can  pass  in  safety, 
is  bound  to  stop  until  the  wagon  can  be 
moved;  and  the  company  cannot  escape  lia- 
1)ility  if  injury  results  from  his  attempt  to 
pass,  although  it  is  due  to  a  slight  move- 
ment of  the  horse,  which  brings  the  wagon 
into  collision  with  the  car.  Louisville  R. 
Co.  v.  Flannery,  24:  560,  121  S.  W.  663,  134 
Ky.  751.  (Annotated) 

50.  A  street  railway  company  cannot  be 
held  liable  for  the  death  of  a  child  run 
over  by  his  car,  because  the  car  was  in 
charge  of  an  inexperienced  youth,  if  on  the 
occasion  of  the  accident  he  did  all  that  an 
experienced  man  could  have  done  to  avoid 
the  accident.  Cloud  v.  Alexandria  Electric 
R.  Co.  18:  371,  46  So.  1017,  121  La.  1061. 

51.  Mere  failure  on  the  part  of  a  motor- 
man  to  see  a  child  leave  the  sidewalk  where 
he  had  observed  it  playing,  and  start  to 
cross  the  street  in  front  of  his  car,  because 
of  his  momentarily  turning  his  eyes  in  other 
directions  in  discharge  of  his  duty  to  other 
persons,  is  not  negligence  toward  the  child 
which  will  render  the  railway  company  li- 
able in  case  it  is  struck  and  injured  by  the 
car.  Cloud  v.  Alexandria  Electric  R.  Co. 
18:  371,  46  So.  1017,  121  La.  1061. 
Injuries  to  dogs. 

52.  A  motorman,  upon  discovering  dogs 
engaged  in  lighting  upon  the  tracks,  and  ap- 
parently oblivious  to  the  approaching  car, 
is  required  to  exercise  reasonable  care  to 
avoid  their  injury  by  using  proper  signals, 
or  checking  the  speed  of  his  car.  Harper 
V.  St.  Paul  City  R.  Co.  6:  911,  109  N.  W. 
227,  99  Minn.  253.  (Annotated) 
Frightening  horses. 

See  also  supra,  47;   infra,  69. 

53.  A  motorman  operating  a  car  along  a 
highway,  who  stops  it  at  a  point  where 
the  track  crosses  the  highway  to  permit  a 
traveler  to  drive  across  the  track,  is  not 
negligent  in  releasing  the  air  brakes  when 
the  horse  has  come  opposite  the  car,  where 
there  is  nothing  to  indicate  that  the  horse 
is  afraid,  although  the  noise  of  the  escaping 
air  frightens  the  horse  so  that  it  turns  the 
carriage  into  the  ditch  and  injures  the 
Digest  1-52  L.R.A.(N.S.) 


I  driver.      Hoag   v.   South    Dover   Marble   Co. 
21:  283,  85  N.  E.  667,  192  N.  Y.  412. 

(Annotated) 

54.  A  motorman  in  charge  of  a  street 
car  whose  scrapers  are  throwing  snow  from 
the  track  is  not  negligent  in  failing  to  check 
the  speed  of  the  car  as  it  approaches  a  horse 
standing  by  the  curb,  and  which  manifests 
no  signs  of  fear  until  the  car  is  so  close 
that  it  cannot  be  stopped,  when  the  horse 
suddenly  dashes  upon  the  track  in  front  of 
it.  Moulton  v.  Lewiston,  B.  &  B.  Street  R. 
Co.  10:  845,  66  Atl.  388,  102  Me.  186. 

o.    Contributory    negligence. 

(See  also  same  heading  in  Digest  L.R.A 
1-10.) 

Contributory  negligence  of  passenger,  gen- 
erally, see  Carriers,  II.  g,  2. 

Contributory  negligence  of  passenger  leav- 
ing moving  car,  see  Carriers,  556,  557. 

Presumption  and  burden  of  proof,  see  Evi- 
dence,  488-491. 

Evidence  in  action  for  injury,  see  Evidence, 
1536,  1537. 

In  stepping  on  lubricated  track,  see  High- 
ways, 340. 

Injury  by  interurban  car,  see  Interubbak 
Railway,  3. 

Of  employee,  see  Master  and  Servant,  IL 
c,  2. 

Contributory  negligence  of  motorman,  see 
Masteir  and  Servant,  688. 

Question  for  jury  as  to,  see  Triax,,  II.  c,  8, 
c,   (2),  (b). 

Question  for  jury  as  to  existence  of  cross- 
ing at  point  where  one  was  injured, 
see  Trial,  225. 

See  also  supra,  15. 

55.  The  rights  and  duties  at  street 
crossings,  of  pedestrians  and  of  persons  in 
charge  of  the  motive  power  of  street  cars, 
are  reciprocal,  and  each  is  bound  to  use 
equal  diligence  to  avoid  collision.  Pilmer 
v.  Boise  Traction  Co.  15:  254,  94  Pac.  432, 
14  Idaho,  327. 

56.  Although  the  fact  that  one  injured 
by  a  collision  of  the  automobile  in  which  he 
was  riding  and  a  street  car  had  employed  an 
unlicensed  person  to  operate  it,  contrary  to 
the  provisions  of  the  statute,  will  not  of  it- 
self prevent  holding  the  street  railway 
company  liable  for  the  injury,  it  is  evi- 
dence that  the  injured  person  was  not  in 
the  exercise  of  due  care.  Conroy  v. 
Mather,  52:  801,  104  N.  E.  487,  217  Mass. 
91.  (Annotated) 

57.  A  person  having  noticed  that  an  ap- 
proaching street  car  is  carrying  passengers 
on  the  steps  outside  the  body  of  the  car  is 
negligent  in  remaining  so  close  to  the  track 
that  he  is  in  danger  of  collision  with  such 
passengers.  Graves  v.  Tacoma  Railwav  & 
Power  Co.  45:  269,  130  Pac.  476,  72  Wash. 
387. 

58.  One  whose  work  in  a  street  does  not 
bring  him  within  striking  distance  of  pass- 
ing cars,  who,  nevertheless,  at  a  place  where 
the  track  is  straight  and  tlie  view  unob- 
structed for  over  200  feet,  without  thinking 
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of  the  cars,  goes  near  enough  to  be  hit  while 
his  back  is  turned,  does  not  exercise  due 
care  for  his  safety,  so  as  to  entitle  him  to 
recover  for  a  resulting  injury.  Kelly  v. 
Boston  Elev.  R.  Co.  15:  282,  83  N.  E.  865, 
197  Mass.  420.  (Annotated) 

59.  The  fact  that  a  man  working  in  a 
street  for  some  weeks  noticed,  whenever  he 
happened  to  look,  that  passing  cars  rang 
their  gongs  when  men  were  near  the  track, 
does  not  show  an  existing  custom  to  do  so, 
or  excuse  him  for  failure  to  use  his  own 
senses  for  his  protection  where  he  had  no 
right  otherwise  to  expect  warning.  Kelly 
V.  Boston  Elev.  R.  Co.  15:282,  83  N.  E.  865, 
197  Mass.  420. 

60.  One  engaged  in  unloading  a  wagon 
with  his  body  in  the  path  of  passing  street 
cars,  and  who  for  five  or  ten  minutes  fails 
to  look  and  listen  for  an  approaching  car,  is 
negligent  as  matter  of  law,  and  cannot  hold 
the  street  railway  company  liable  for  inju- 
ries by  being  struck  by  a  car  negligently 
managed.  Volosko  v.  Interurban  Street  R. 
Co.  15:  1117,  82  N.  E.  1090,  190  N.  Y.  206. 

61.  A  plaintiff  in  a  suit  against  a  street 
railway  company  for  personal  injuries  is 
chargeable  with  contributory  negligence  pre- 
cluding recovery,  where  the  petition  shows 
that  he  was  standing  between  the  rails  at 
a  street  intersection  on  a  cross  walk  at 
night,  waiting  for  the  car  which  struck  him; 
that  he  was  required  to  take  only  one 
step  to  prevent  the  impact;  that  the  car 
was  equipped  with  a  headlight;  that  he 
saw  it  30  feet  away,  and  could  have  seen 
it  a  long  distance;  that  there  was  nothing 
to  indicate  his  inability  to  use  his  senses 
in  avoiding  danger;  and  that  defendant 
stopped  its  car  with  the  rear  end  at  the 
cross  walk  where  he  was  standing.  Wood 
V.  Omaha  &  C.  B.  Street  R.  Co.  22:  228, 
120  N.  W.  1121,  84  Neb.  282.      (Annotated) 

62.  One  who  in  attempting  to  reach  a 
standing  street  car  falls  over  a  properly  ad- 
justed fender  in  broad  daylight  is  guilty  of 
such  negligence  tliat  he  cannot  hold  the 
street  car  company  liable  for  his  injury. 
Jaquette  v.  Capital  Traction  Co.  25:  407, 
34  App.  D.  C.  41. 

Effect  of  contributory  negligence. 
See  also  infra,  84. 

63.  Negligence  on  the  part  of  a  person  in 
crossing  street  car  tracks,  which  was  not 
the  proximate  cause  of  his  injury  or  death, 
will  not  bar  a  recovery  of  damages  therefor. 
Pilmer  v.  Boise  Traction  Co.  15:  254,  94 
Pac.   432,   14   Idaho,   327. 

64.  In  using  street  crossings  over  which 
street  cars  are  operated,  it  is  incumbent 
upon  both  pedestrians  and  the  street  rail- 
way company  to  exercise  care;  and  when  it 
is  apparent  that  both  have  been  negligent, 
and  their  negligence  is  concurrent  or  coin- 
cident, so  that  the  negligence  of  neither 
can  be  regarded  as  having  been  the  proxi- 
mate cause  of  the  injury  sustained  by  a  pe- 
destrian, no  damages  can  be  recovered.  Rie- 
del  V.  Wheeling  Traction  Co.  16:  1123,  61 
S.  E.  821,  63  W.  Va.  522. 

65.  A  person  who  waits  for  a  street  car 
9A  a  proper  cross  walk,  sees  the  car  coming, 
Digest  1-52  KR.A.CN.S.) 


and  is  struck  and  injured  by  it  through  hia 
own  negligence,  cannot  recover  damages  on 
the  sole  ground  that  the  motorman  failed 
to  sound  the  gong.  Wood  v.  Omaha  &  C.  B. 
Street  R.  Co.  22:  228,  120  N.  W.  1121,  84 
Neb.   282. 

66.  The  mere  fact  that  a  street  car  was 
running  at  a  negligent  rate  of  speed  when 
it  struck  a  person  jeslde  the  track  will  not 
entitle  him  to  recover  for  the  injury  if  he 
was  negligent  in  being  where  he  was  when 
struck.  Trigg  v.  Water,  L.  &  T.  Co.  20:  987, 
114  S.  W.  972,  215  Mo.  521. 

67.  A  street  railway  company  cannot 
enforce  its  right  of  passage  over  a  public 
crossing  by  running  its  cars  over  a  person 
who  makes  a  wrongful  or  negligent  use 
thereof,  and  is  bound  to  make  a  reasonable 
eft'ort  to  prevent  injury  to  such  person  after 
having  discovered  his  danger;  but,  if  the 
negligence  of  such  person  is  obvious,  and  it 
appears  that  the  servants  of  the  company 
exerted  themselves  to  avoid  injury  to  him 
after  having  seen  his  danger,  and  injury 
nevertheless  resulted,  the  injured  party  can- 
not recover,  although  the  company  was 
guilty  of  negligence,  through  its  servants, 
in  having  approached  the  crossing  at  an 
undue  rate  of  speed  before  the  danger  was 
discovered,  since  there  is  concurrent  negli- 
gence in  both  parties.  Riedel  v.  Wheeling 
Traction  Co.  i6:  11 23,  61  S.  E.  821,  63  W. 
Va.  522. 

68.  A  street  railway  company  is  not  lia- 
ble for  the  death  of  one  who,  knowing  of 
the  frequent  passage  of  cars  along  its  tracks, 
takes  a  position  in  the  path  of  the  cars  with 
his  back  to  those  which  will  approach  him, 
for  the  purpose  of  removing  dirt  from  the 
track,  and  remains  there,  without  any  heed 
to  approaching  cars,  until  he  is  struck  and 
killed,  although  the  motorman  does  not 
sound  the  gong,  and  the  municipal  ordi- 
nance requires  him  to  keep  a  vigilant  watch 
for  persons  on  the  track.  Brockschmidt  v. 
St.  Louis  &  M.  River  R.  Co.  12:  345,  103 
S.  W.  964,  205  Mo.  435. 

69.  The  negligence  of  one  who  attempts 
to  drive  one  horse  and  lead  another  past  a 
street  car  approaching  from  the  opposite 
direction  operated  in  the  ordinary  manner, 
with  knowledge  that  they  are  unbroken  and 
liable  to  be  frightened  by  the  car,  will  pre- 
vent holding  the  railroad  company  liable 
for  injury  due  to  the  fright  of  the  horses, 
if  he  has  the  opportunity  to  turn  into  a 
side  street  to  permit  the  car  to  pass. 
Barnes  v.  North  Carolina  Public  Service 
Corp.  48:  823,  79  S.  E.  881,  163  N.  C.  363. 

(Annotated) 
Injury       avoidable       notwithstanding 

contributory  negligence. 
See  also  infra,   85. 

70.  Although  the  act  of  one  injured  by  a 
a  collision  with  a  street  car  at  a  crossing 
may  have  been  the  primary  cause  of  the  in- 
jury, yet  an  action  may  be  maintained 
against  the  street  car  company  therefor,  if 
the  latter  might,  by  the  exercise  of  reason- 
able care  and  diligence,  have  avoided  the 
consequences  of  the  injured  person's  negli- 
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gence.      Pilmer   v.    Boise   Traction   Co.    15: 
254,  94  Pac.  432,   14   Idaho,  327. 

71.  Although  a  person  killed  by  a  street 
car  was  negligent  in  lying  on  the  track,  the 
corporation  may  be  liable  if  the  place  wad 
used  by  pedestrians,  so  as  to  require  watch- 
fulness on  the  part  of  the  motorraan,  the 
exercise  of  which  would  have  prevented  the 
injury.  Goff  v.  St.  Louis  Transit  Co.  g:  244, 
98  S.  W.  49,  199  Mo.  694. 

72.  That  a  passenger  alighting  from  a 
street  car  and  passing  back  of  it  to  cross 
the  street  is  negligent  in  stepping  upon  the 
parallel  track  without  looking  for  an  ap- 
proaching car  does  not  relieve  the  street  car 
company  from  liability  for  injuries  inflicted 
by  such  car,  if  those  in  charge  of  it,  by  the 
exercise  of  ordinary  care,  could  have  dis- 
covered the  peril  and  prevented  the  injury. 
Louisville  City  R.  Co.  v.  Hudgins,  7:  152,  98 
S.  W.  275,  124  Ky.  79. 

73.  A  street  car  company  is  liable  for 
injury  to  a  person  walking  on  its  track,  by 
the  propelling  against  him  of  a  car  runnint; 
at  high  speed,  with  no  watchfulness  on  the 
part  of  the  motorman  for  persons  on  the 
track,  notwithstanding  he  may  be  guilty  of 
some  negligence  in  being  on  the  track,  if  he 
is  not  negligent  in  failing  to  discover  the 
approach  of  the  car,  so  that  his  negligence 
is  merely  a  remote  cause  of  the  accident. 
Indianapolis  Traction  &  T.  Co.  v,  Kidd,  7: 
143,  79  N.  E.  347,  167  Ind.  402. 

74.  The  doctrine  of  last  clear  chance  does 
not  apply  in  case  a  person  who  had  been 
standing  on  the  hub  of  a  wagon  near  a  car 
track  is  hit  by  a  car  while  stepping  back- 
ward to  the  ground  without  any  precaution 
as  to  approaching  cars,  with  nothing  to 
show  that  the  injury  could  be  avoided  by 
the  railway  company  after  he  started  to 
step  down,  whether  or  not  he  was  in  a  posi- 
tion of  peril  when  on  the  hub,  so  as  to 
charge  the  car  company  with  the  duty  of 
taking  precautions  to  avoid  injuring  him, 
which  it  did  not  do.  State  use  of  Carey  v. 
Cumberland  &  W.  Electric  R.  Co.  16:  297, 
68  Atl.  197,  106  Md.  529. 

75.  One  in  charge  of  an  electric  car 
which  is  approaching  a  person  on  the  track 
is  not  bound  to  exercise  care  and  diligence 
to  ascertain  whether  or  not  he  is  so  in- 
capacitated as  to  render  him  incapable  of 
caring  for  himself,  failure  to  do  which  will 
render  the  company  liable  for  injuring  him, 
under  the  doctrine  of  last  clear  chance. 
Little  Rock  R.  &  Electric  Co.  v.  Billings, 
31:  1031,    173    Fed.    903,   98   C.    C.    A.    467. 

( Annotated ) 

76.  The  negligence  of  one  who  volun- 
tarily becomes  intoxicated  to  tlie  point  of 
unconsciousness,  in  wliich  condition  he  lies 
on  a  street  car  track,  culminates  with  the 
unconsciousness,  for  the  purpose  of  deter- 
mining the  applicability  of  the  doctrine  of 
last  clear  chance,  so  that  it  does  not  com- 
bine with  the  negligence  of  the  street  car 
company  in  failing  to  discover  and  avoid 
injuring  him,  and  destroy  the  liability  of 
the  company  under  that  doctrine.  Herrick 
v.  Washington  Water  Power  Co.  48:  640, 
134  Pac.  934.  75  Wash.   149. 
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Persons  walking  on  or  near  track. 

See  also  supra,  61. 

77.  Pedestrians  are  bound  to  give  way  to 
the  passage  of  street  cars  upon  their  tracks, 
and  not  to  interfere  with  or  obstruct  their 
passage.  Ford  v.  Paducaii  City  Ry.  8:  1093, 
99  S.   W.  355,  124  Ky.  488. 

78.  One  is  not  guilty  of  negligence  in 
walking  upon  a  street-car  track  laid  in  a 
jiublic  highway  if  in  the  exercise  of  due  care 
and  caution.  GolT  v.  St.  Louis  Transit  Co. 
9:  244,  98  S.  W,  49,  199  Mo.  694. 

(Annotated) 

79.  One  who  has  voluntarily  become  in- 
toxicated cannot  take  advantage  of  the 
fact  of  his  intoxication  to  avoid  responsi- 
bility for  his  negligent  act  in  wandering 
upon  a  street  car  track  in  front  of  an  ap- 
proaching car  which  runs  over  hini,  so  as 
to  hold  the  company  liable  for  the  injury, 
when  it  would  not  have  been  liable  had  he 
not  been  intoxicated.  Little  Rock  R.  & 
Electric  Co.  v.  Billings,  31:  1031,  173  Fed. 
903,  98  C.  C.  A.  467. 

Children. 

80.  A  fifteen-year-old  boy  is  negligent  as 
matter  of  law  if  he  attempts  to  pass  be- 
hind a  street  car  from  which  he  has  alight- 
ed and  across  the  parallel  track  without 
making  any  attempt  to  ascertain  whetlier 
or  not  a  ear  is  approaching  on  that  track. 
Gettler  v.  Rhode  Island  Co.  31:  1176,  77 
Atl.   1088,  31   R.   I.   534. 

81.  It  is  negligence,  as  matter  of  law, 
for  a  child  ten  years  old,  after  seeing  from 
a  point  on  the  sidewalk  a  street  car  ap- 
proaching 80  feet  distant,  to  attempt  to 
walk  across  the  street  without  any  pre- 
caution to  avoid  collision  with  the  car.  llol- 
ian  V.  Boston  Elev.  R.  Co.  11:  166,  80  N.  E. 
1,  194  Mass.  74.  (Annotated) 
Persons  crossing  track. 

Review  of  verdict  or  finding  as  to  contribu- 
tory negligence,  see  Appeal  and  Error, 
916. 

Evidence  on  question  of  contributory  negli- 
gence, see  Evidence,  1796. 

As  proximate  cause  of  injury,  see  Proxi- 
mate Cause,  100. 

Question  for  jury  as  to,  see  Trial,  421,  441. 

See  also  supra,  67,  81. 

82.  A  street  car  should  be  kept  under 
thp  reasonable  control  of  the  motorman 
when  crossing  a  street;  and  persons  passing 
over  the  track,  with  or  without  vejiicles, 
may  assume  that  care  will  be  used  to  reduce 
the  speed  at  such  crossings.  Pilmer  v. 
Boise  Traction  Co.  15:  354,  94  Pac.  432,  14 
Idaho.  327. 

83.  Though  a  pedestrian  has  an  equal 
right  with  a  street  railway  company  to  the 
use  of  a  public  crossing,  he  cannot  enter 
thereon  without  taking  any  precautions  for 
his  safety,  merely  because,  at  the  instant 
of  his  entry,  it  is  not  actually  occupied  by 
a  car;  for,  in  view  of  physical  dillerences 
between  the  parties,  this  would  give  him  a 
superior  right.  Riedel  v.  Wlieeling  Trac- 
tion Co.  16:  1 123,  61  S.  E.  821,  63  W.  Va. 
522. 

S4.  A  pedestrian,  seeing  negligence  on 
the  part  of  the  servants  of  a  street  railway 
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company  in  running  its  car  to  a  public 
crossing,  or  in  a  position  in  which  he  must 
have  seen  it,  as  well  as  the  danger  in  at- 
tempting to  cross  ahead  of  it,  if  he  had  used 
his  faculties  of  sight  and  hearing,  cannot 
justify  or  excuse  his  assumption  of  an  ob- 
vious risk  of  injury  in  attempting  to  cross 
on  the  ground  that  his  right  to  the  use  of 
the  crossing  is  equal  to  that  of  the  railway 
company.  Riedel  v.  Wheeling  Traction  Co. 
i6:  1123,  Gl  S.  E.  821,  63  W.  Va.  522. 

85.  One  who  attempts  to  cross  a  street 
at  a  public  crossing  ahead  of  a  street  car, 
when  the  danger  is  so  obvious  that  reason- 
able men  could  not  ditl'er  in  opinion  about 
it,  assumes  the  risk  of  injury;  and,  in  the 
absence  of  proof  that  the  car  could  have 
been  stopped  in  time  to  have  prevented  the 
injury,  after  the  servants  in  charge  of  it 
had  perceived  the  danger,  is  guilty  of  con- 
tributory negligence  as  matter  of  law,  and 
thereby  precluded  from  recovery  of  dam- 
ages for  his  injury.  Riedel  v.  Wheeling 
Traction  Co.  16:  1123,  61  S.  E.  821,  63  W. 
Va.  522. 

86.  A  pedestrian  who  walks  14  feet  in 
full  view  of  an  approaching  street  car,  and 
steps  on  the  track  immediately  in  front  ot 
it  without  once  looking  in  the  direction 
from  which  it  is  coming,  is  guilty  of  neg- 
ligence which  will  prevent  holding  the  street 
car  company  liable  in  case  he  is  killed  by 
the  resulting  collision.  Zucker  v.  Whit- 
ridge,  41 :  683,  98  N.  E.  209,  205  N.  Y.  50. 

87.  Nearsightedness  will  not  relieve  one 
from  the  charge  of  contributory  negligence, 
who  steps  upon  a  street  car  track  imme- 
diately in  front  of  a  moving  car,  where  the 
view  of  the  track  is  unobstructed.  Flvnu 
V.  Pittsburgh  R.  Co.  39:  1055,  83  Atl.  207. 
234  Pa.   335.  (Annotated) 

88.  Failure  to  look  and  listen  before 
crossing  a  street  car  track  at  a  public  street 
crossing  is  not,  as  a  matter  of  law,  negli- 
gence per  se.  Pilmer  v.  Boise  Traction  Co. 
15:  254,  94  Pac.  432,  14  Idaho,  327. 

(Annotated) 

89.  The  duty  on  the  part  of  pedestrians 
and  others  having  occasion  to  use  a  public 
street  crossing  over  which  a  street  railway 
is  operated,  to  look  and  listen  for  approach- 
ing cars,  is  imposed  by  the  general  rule  re- 
quiring them  to  exercise  reasonable  care  and 
prudence  in  using  such  crossing.  Riedel  v. 
Wheeling  Traction  Co.  16:  1123,  61  S.  E. 
821,  63  W.  Va.  522. 

90.  The  protest  of  a  person  injured  while 
attempting  to  cross  the  tracks  of  a  street 
railway  at  a  public  street  crossing,  that 
he  did  not  see  or  hear  the  approaching  car, 
goes  for  naught  where,  upon  the  facts  proved 
or  admitted,  he  must  have  seen  and  heard 
the  car  in  time  to  have  enabled  him  to 
avoid  the  injury  if  he  had  looked  and  lis- 
tened. Riedel  v.  Wheeling  Traction  Co. 
16:  1123,  61  S.  E.  821,  63  W.  Va.  522. 

91.  The  failure  of  a  pedestrian,  while 
crossing  street  railway  tracks  at  a  public 
street  crossing,  to  make  use  of  the  faculties 
of  sight  and  hearing,  is  negligence  per  se 
if  it  appears  that  a  reasonable  and  fair 
use  thereof  would  have  disclosed  the  danger 
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and  enabled  the  party  to  have  avoided  it. 
Riedel  v.  Wheeling  Traction  Co.  16:  1123, 
61  S.  E.  821,  63  W.  Va.  522. 

92.  Neither  haste  nor  mental  preoccupa- 
tion on  the  part  of  a  person  crossing  street 
railway  tracks  at  a  public  street  crossing 
will  justify  or  excuse  his  failure  to  make 
a  reasonably  effort  to  ascertain  whether  it  is 
reasonably  safe  to  attempt  to  cross.  Riedel 
V.  Wheeling  Traction  Co.  16:  1123,  61  S.  E. 
821,  63  W.  Va.  522. 

93.  A  traveler  about  to  cross  street  car 
tracks  behind  a  car  which  has  stopped  for 
the  purpose  of  discharging  passengers  has 
the  right  to  rely  upon  the  exercise  by  the 
motorman'  of  any  approaching  car,  of  his 
duty  to  keep  a  sharp  lookout,  to  have  his 
car  under  such  control  that  he  can  stop  it  up- 

I  on  the  appearance  of  danger,  and  to  give  the 
j  usual  signals  to  such  travelers,  but  such  trav- 
eler must  exercise  due  care  in  protecting  him- 
self and  in  avoiding  harm,  but  such  care  does 
not  amount  to  the  caution  required  to  be 
exercised  where  the  highway  crosses  the 
track  of  an  ordinary  railway,  and  he  is  not 
under  a  .liard  and  fast  obligation  to  stop 
or  to  look  and  listen.  Bremer  v.  St.  Paul 
City  R.  Co.  21:  887,  120  N.  W.  382,  107  Minn. 
326.  ( Annotated ) 

94.  One  alighting  from  a  street  car,  who 
passes  behind  it  and  into  the  path  of  cars 
traveling  in  the  opposite  direction,  getting  so 
close  to  a  car  approaching  thereon,  without 
exercising  any  care  to  determine  whether  or 
not  such  car  is  approaching,  that  a  collision 
is  inevitable,  is  guilty  of  such  negligence 
that  he  cannot  recover  for  injuries  caused 
by  such  collision,  although  the  car  is  negli- 
gently operated.  Hornstein  v.  United  Rail- 
ways Co.  4:  729,  92  S.  W.  884,  195  Mo.  440. 

(Annotated) 
Drivers  of  vehicles  and  persons  there- 
in. 
Evidence  as  to  negligence  of,  see  Evidence, 

1530. 
As  proximate   cause   of   injury,   see   Pboxi- 
MATE  Cause,  105. 

95.  One  driving  opposite  a  trolley  street 
car  track  with  a  vehicle  so  loaded  that  he 
cannot  see  behind  or  on  either  side  of  his 
load  is  negligent  in  turning  across  the 
track  without  taking  measures  to  learn 
whether  or  not  a  car  is  approaching  which 
is  likely  to  hit  his  outfit  before  he  can 
get  across.  Hackney  v.  West  Jersej'  &  S. 
R.  Co.  (N.  J.  Err.  &  App.)  32:  266,  78 
Atl.   747,   78   N.   J.   L.   454.        (Annotated) 

96.  A  driver  of  a  four-horse  team  at- 
tached to  a  loaded  van  so  constructed  that 
he  cannot,  from  his  seat,  look  behind  the 
van,  has  a  right,  in  attempting  to  cross 
street-car  tracks,  to  act  on  the  supposition 
that  a  motorman  coming  from  behind  will 
give  him  time  to  cross  the  tracks  after  he 
has  started  to  do  so.  Williamson  v.  Old 
Colon V  Street  R.  Co.  5:  1081,  77  N.  E.  655, 
191   Mass.   144.  (Annotated) 

97.  The  driver  of  a  four-horse  team  at- 
tached to  a  loaded  van  so  constructed  that 
from  the  driver's  seat  he  cannot  look  be- 
hind the  van  may  be  found  to  be  in  the 
exercise  of  due  care  in  attempting  to  cross 
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diagonally  the  tracks  of  an  electric  street 
railway  without  getting  down  from  his 
seat  to  see  if  a  car  is  coming,  or  stopping  to 
listen,  where  the  crossing  is  nearly  accom- 
plished before  the  collision  occurs.  Wil- 
liamson V.  Old  Colony  Street  R.  Ck).  5:  1081, 
77  N.  E.  655,  191  Mass.  144. 

98.  A  driver  in  a  covered  wagon  is  negli- 
|[ent  if,  after  turning  into  a  street  contain- 
ing car  tracks  at  a  point  where  he  looks 
for  cars  without  seeing  any,  he  drives  300 
feet  beside  the  track,  and  then  attempts 
to  turn  squarely  across  it  without  again 
looking  for  cars.  Tognazzi  v.  Milford  &  U. 
Street  R.  Co.  21 :  309,  86  N.  E.  799,  201  Mass. 
7.  (Annotated) 

99.  A  street  car  company  is  not  liable 
for  injury  to  a  person  whose  wagon  is  struck 
by  the  hind  end  of  a  car,  swinging  away 
from  the  track  in  a  natural  manner  when 
passing  around  a  curve,  since  it  is  the  duty 
of  persons  driving  on  the  street  to  avoid 
such  collisions.  South  Covington  &  C. 
Street  R.  Co.  v.  Besse,  16:  890,  108  S.  W. 
848,  33  Ky.  L.  Rep.  52.  (Annotated) 

100.  A  passenger  in  a  closed  carriage  on  a 
dark  night  was  not  guilty  of  negligence  in 
failing  to  exercise  authority  over  the  driver 
to  prevent  his  driving  onto  a  street-car 
track  in  front  of  an  approaching  car,  where 
the  driver  was  not  known  to  be  negligent  or 
reckless,  was  proceeding  at  slow  speed,  and 
the  first  knowledge  that  the  passenger  had 
of  the  presence  of  the  tracks  was  the  click 
of  the  wheels  against  them,  while  the  ear 
approached  without  lights,  and  with  great 
rapidity,  so  that  he  did  not  discover  the 
danger  until  it  was  too  late  to  avoid  the  ac- 
cident. Sluder  v.  St.  Louis  Transit  Co.  5: 
186,  88  S.  W.  648,  189  Mo.  107. 
Lteaving  horse  untied  in   street. 

101.  One  who  leaves  a  horse  unhitched  and 
unattended  in  a  street  in  which  cars  using 
snow  scrapers  calculated  to  frighten  horses 
are  running  cannot  hold  the  street  car  com- 
pany liable  for  injury  to  the  horse  and  vehi- 
cle due  to  the  horse's  becoming  frightened 
at  a  car  and  dashing  in  front  of  it.  Moul- 
ton  v.  Lewiston,  B.  &  B.  Street  R.  Co.  10: 
845,  66  Atl.  388,  102  Me.  186.  (Annotated) 


STREET  SPRINKLING. 

Requiring  street  railways  to  sprinkle 
streets,  see  Municipal  Corporations, 
133,    134. 

Use  of  public  funds  for,  see  Public  Im- 
provements, 5-7. 

Assessment  for,  see  Public  Improvements, 
36-40,  66,  71. 

Municipal  contract  for  water  supply  for. 
Bee  Waters,  337. 


STRICT  CONSTRUCTION. 

Of  statute,  see  Statutes,  II.  b. 
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STRIKE. 

Boycott  in  aid  of,  see  Conspiracy,  25. 

Statute  requiring  employers  advertising  for 
help  during  strike  to  menticm  existence 
of  strike,  stje  Constitutional  Law, 
124,  298,  416;  Statutes,  26. 

Picketing  to  accomplish  purpose  of,  as  con- 
tempt, see  Contempt,  46;    Municipal 

CORPOUAllONS,    99. 

Validity  of  contract  by  sheriff  to  protect 
property   during,   see   Contracts,   525. 

Damages  for  loss  of  position  resulting  from, 
see  Damages,   309. 

Injunction  against  picketing,  see  CoNTEacPT, 
46-49;  Injunction,  135,  148-152. 

Enjoining  entry  of  union  agent  on  premises 
to  notify  employees  to  strike,  see  In- 
junction,  130. 

Injunction  against  strikes  or  strikers,  see 
Injunction,  131-137,  141-152,  157. 

Injunction  against  bearing  of  placard 
through  streets  announcing  strike 
which  has  already  ended,  see  Injunc- 
tion, 136. 

Right  of  labor  union  to  impose  fine  on  mem- 
bers to  coerce  them^  to  join  strike,  see 
Labor  Organizations,  6. 

Who  may  maintain  action  to  test  validity 
of,  see  Parties,  2. 

Effect  of,  on  carrier's  liability  for  refusal 
to  receive  property  for  transportation, 
see  Carriers,  782. 

As  justification  for  breach  of  contract,  see 
Contracts,  629. 

Effect  of,  on  demurrage,  see  Shipping,  11, 

Effect  on  liability  for  delay  in  transmission 
of  telegram,  see  Telegraphs,  46. 

Giving  or  taking  strike  benefits  as  bribery, 
see  Bribery,  1. 

Injunction  against  payment  of  strike  bene- 
fits, see  Injunction,  134. 

Injunction  against  payment  of  money  to 
induce  persons  to  strike,  see  Injunc- 
tion, 146. 

See  also  Conspiracy,  IV. 
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STRIKING  OUT. 


Of  evidence,  see  Appeal  and  Error,  1186- 
1191,  1211;  Trial,  48-55. 

Of  party,  see  Dismissal  and  Discontinu- 
ance, 13. 

Of  pleading,  see  Pleading,  I.  b. 


STRUCTURE. 


What  constitutes  a  "structure"  subject  to 
mechanics'  lien,  see  Mechanics'  Liens, 
32. 


STUDENTS. 


Acquiring  residence  for  voting  purposes,  see 
Elections,  14. 
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Liability  for  injury  from  fall  of  stand  used 
at  athletic  exhibitions,  see  Exhibi- 
tions, 1. 


STUDENT  TEACHERS. 

See  Schools,  60. 


SUBAGENT. 


Employment  of,  by  broker,  see  Cois^tbacts, 

12-15,  257. 
Effect  of  signature  to  agent's  contract  by, 

see  Parties,  60. 
Liability  to  account  to  principal  for  secret 

commission,  see  Principal  and  Agent, 

106. 


SUBCONTRACTORS. 

Liability  for  tort  of  servant  causing  in- 
jury to  servant  of  general  contractor, 
see  Master  and  Servant,   473-475. 

Lien  of,  see  Mechanics'  Liens,  VI. 


SUBJACENT  SUPPORT. 

See  Surface  Support. 


♦  •  » 


SUBLEASE. 

See  Landlord  and  Tenant,  92-96,  98,  99. 

♦-•-♦ 

SUBMARINE  CABLE. 

Liability  of  electric  railway  for  interfer- 
ence with  workings  of,  see  Electeicity, 
2. 


SUBMERGED  LAND. 

Grant  of,  by  state,  see  Waters,  I.  c,  4,  d. 


SUBMISSION  OF  CONTROVERSY. 

To  arbitrators,  see  Arbitrattow. 
In  general',  see  Agreed  Case. 


SUBMISSION  TO  JURY. 

See  Trial,  IT. 
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See  Perjury. 


SUBPCENA. 


Subpoenaing  witnesses  to  testify  to  knowl- 
edge of  violation  of  anti-trust  laws,  see 
Constitutional  Law,  571. 

Admissibility  in  evidence,  see  Evidence,  865. 

Remedy  of  witness  refusing  to  obey  invalid 
subp<Bna,  see  Prohibition,  7. 

Sufficiency  of,  see  Discovery  and  Inspec- 
tion, 18;  Search  and  Seizure,  16; 
Witnesses,  1. 


SUBPCENA  DUCES  TECUM. 

For  production  of  documents,  see  Discovery 
AND  Inspection,  14,  15. 

Power  to  punish  for  refusal  to  obey,  see 
Contempt,  81,  92. 

Mandamus  to  compel  obedience  to,  see  Man- 
damus, 24. 

1.  An  order  directing  the  custodian  of 
ballot  boxes  to  place  them  with  the  clerk  of 
court  for  the  inspection  of  counsel  in  the 
case  is  not  an  order  for  the  issuance  of  a 
subpoena  duces  tecum  writ.  Mcllenrv  v. 
State,  i6:  1062,  44  So.  831,  91  Miss.  562. 
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I.  Right    to    subrogation   generally, 
1-6. 
II.  As  to  loan,  7,  8. 

III.  On  payment  of  debt  or  note,   9, 

10. 

IV.  As  to  judgments.  •, 
V.  As  to  mortgages,  11—24. 

VI.  Of  surety   or  guarantor,   25—37. 
VII.  To  vendor's  lien,  38,  39. 
VIII.  To  tax  lien,  40,  41. 

I.  Right  to  subrogation  generally.    , 

(See  also   same  heading  in  Digest  L.R.A. 
1-70.) 

Right  of  action  of  one  legally  responsible  for 

another's    death    against    third    person 

wliose  negligence  caused  the  death,  see 

Action  or  Suit,  3. 
Proof  of  right  to,  as  defense,  see  Action  or 

Suit,  32. 
To  insurance  upon   property  destroyed,  see 

Constitutional  Law,  465. 
Of  insurance  company,  see  Constitutional 

Law,  806;  Insurance,  VI.  f;  Parties, 

14,  15. 
To  rights  of  holders  of  county  warrants,  see 

Counties,  30. 
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Of  purchaser  at  void  judicial  sale  of  mine  i 
who  pays  assc^ssment  work  of  judgment  | 
debtor  to  right  of  party  seeking  to  for- 
feit debtor's  interest,  see  Mi.nes.  13. 

Question  for  jury  as  to,  see  Trial,  32.5. 

1.  The  purchaser  at  an  execution  sale 
is  subrogated  to  all  the  rights  of  the  execu- 
tion creditor  bringing  about  the  sale,  and, 
before  his  title  thus  acquired  can  be  de- 
feated by  an  equity  in  a  third  person,  the 
purchaser  must  not  only  have  actual  notice 
of  the  equity,  but  that  equity  must  be  su- 
perior to  the  lien  of  the  judgment  creditor 
bringing  about  the  sale.  Equitable  Loan  & 
Secur.  Co.  v.  Lewman,  3:  879,  52  S.  E.  591), 
124  Ga.   190. 

2.  One  whose  money  is  wrongfully  ap- 
propriated by  a  tenant  in  common  to  the 
payment  of  taxes  on  the  common  property 
is  not  entitled  to  subrogation  to  the  right 
of  the  tenant  to  compel  contribution  from 
his  cotenants.  Foote  v.  Cotting,  15:  693, 
80  N,  E.  600,  195  Mass.  55. 

3.  The  general  creditors  of  an  insolvent 
corporation  in  whose  name  a  note  was  exe- 
cuted by  its  officer  for  his  own  benefit,  so 
that,  as  between  him  and  the  corporation,  lie 
is  primarily  liable,  have  no  right,  by  sub- 
rogation, in  the  proceeds  of  a  fund  estab 
lished  by  the  oilicer  for  the  payment  of  the 
note,  to  any  greater  extent  than  the  rights 
secured  to  tiie  holder  of  the  note  by  the 
terms  of  the  trust  by  which  the  fund  was  es- 
tablished. Carter  v.  Tanners'  Leather  Co. 
12:  965,  81  N.  E.  902,  196  Mass.  163. 

4.  A  depositor  receiving  in  payment  of 
his  check  on  an  insolvent  bank  its  draft 
upon  a  deposit  in  another  bank  which  holds 
its  note  with  collateral  security  under  a 
contract  forbidding  overdraft,  and  giving 
the  holder  the  right  to  apply  the  maker's 
deposit  upon  the  note  upon  the  latter's  in- 
solvency, is  not  entitled,  as  against  other 
depositors  of  the  insolvent  bank,  to  sub- 
rogation to  the  collateral  in  case  the  deposit 
is  applied  to  the  note  before  the  draft  is 
presented,  and  payment  of  the  draft  is 
therefore  refused.  Livingstain  v.  Colum- 
bian Banking  &  Trust  Co.  22:  442,  57  S. 
E.  182,  77  S.  C.  305. 

5.  A  depositor  who,  suspecting  the  in- 
solvency of  the  bank,  withdraws  his  depos- 
it at  a  time  when  it  is  doing  business  in 
usual  course,  and,  becoming  satisfied  that 
the  bank  is  solvent,  uses  the  money  with- 
drawn to  purchase  New  York  exchange,  is 
entitled,  upon  the  bank  proving  insolvent, 
to  subrogation  to  the  rights  of  the  corre- 
spondent bank  to  collateral  held  by  it  for 
a  note  in  satisfaction  of  which  it  applies 
the  funds  against  which  the  draft  is  drawn. 
Livingstain  v.  Columbian  Banking  &  Trust 
Co.  22:  445,  62  S.  E.  249,  81  S.  C.  244. 

6.  One  whose  property  has  been  hypoth- 
ecated by  his  broker  to  a  bank,  for  the 
individual  indebtedness  of  the  broker,  is 
entitled  to  subrogation  to  the  lien  of  the 
bank  on  the  broker's  deposit  account  and 
collaterals,  and,  in  case  the  broker's  assets 
pass  into  the  hands  of  a  receiver,  and  the 
bank  releases  to  him  the  broker's  individual 
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collaterals  and  turns  over  the  deposit  ac- 
count, retaining  the  hypothecated  property 
to  secure  indebtedness  of  the  broker  to  it, 
is  entitled  to  priority  over  general  creditors 
to  the  amount  of  the  assets  so  released; 
and  it  is  immaterial  that,  by  leave  of  court^ 
he  has  advanced  money  to  redeem  his  prop- 
erty from  the  possession  of  the  bank,  but, 
by  so  doing,  he  can  secure  no  priority  over 
otlier  customers  similarly  situated,  but  who 
refuse  or  neglect  to  make  such  advances. 
Records  v.  McKim,  43:  197,  80  Atl.  968, 
115  Md.  299.  (Annotated) 

//.  As   to    loan. 

(See  also   same   heading  in   Digest   L.R.A. 

1-70. J 

7.  One  who  makes  an  illegal  loan  to  a 
county,  and  out  of  it  pays  a  warrant  issued 
by  the  county  on  its  treasury  in  settlement 
of  a  lawful  liability  for  a  current  expense, 
is  subrogated  to  the  rights  of  the  warrant 
holder,  upon  disaffirmance  of  the  loan  by  the 
countv.  Butts  County  v.  Jackson  Bkg.  Co. 
15:  567,  60  S.  E.  149,  129  Ga.  801. 

8.  One  lending  money  to  an  insane  per- 
son with  which  to  purchase  real  estate, 
which  is  paid  over  to  the  vendor,  cannot  be 
subrogated  to  the  rigiits  of  his  debtor 
against  the  vendor,  so  as  to  comi)el  the 
vendor  to  return  the  purchase  money  to 
him.  Murphree  v.  Clisby,  29:  933,  52*  So. 
907,  168  Ala.  339. 

///.  On  payment  of  debt  or  note. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

On  payment  by  surety  or  guarantor,  see  in- 
fra, VI. 

9.  One  paying  the  note  of  anot"her  by 
mistake  is  not  entitled  to  be  subrogated  to 
the  rights  of  the  payee.  Charnock  v.  Jones, 
16:  233,  115  N.  W.  1072,  22  S.  D.  132. 

(Annotated) 
10.  So  far  as  payment  of  the  whole  debt 
is  necessary  to  entitle  one  paying  the  debt 
of  another  to  subrogation  to  the  rights  of 
the  creditor,  executing  a  note  for  the  debt, 
thereby  nyiking  it  his  own,  is  a  payment  of 
it.  ll.  Jefferson  Improv.  Co.  v.  Dupoy- 
ster,   2:  263,   66   S,   W.    1048,    112   Ky.    792. 

(Annotated) 

IV.  As  to  judgments. 

(See  same  hetiding  in  Digest  L.R.A.  1-70.) 

V.  As   to   mortgages. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Effect  of  laches  on  right  to,  see  Limitation 
OF  Actions,  41. 

Of  owner  of  half  interest  tendering  amount 
of  mortgage  on  other  half,  see  Mort- 
gage, 69. 
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Annulling  attempted  extinguishment  of 
mortgage  to  enforce  right  of,  see  Mort- 
gage, 82. 

Of  junior  mortgagee  to  benefits  of  superior 
lien  upon  payment  thereof,  see  Mort- 
gage, 158. 

See  also  infra,  37-39. 

11.  A  codebtor,  not  principal  debtor, 
paying  a  debt  secured  by  a  deed  of  trust 
executed  by  botli  on  their  land,  may  have 
subrogation  to  the  right  of  the  creditor  for 
contribution  against  his  codebtor.  Gooch  v. 
Allen,  37:  930,  73  S.  E.  56,  70  W.  Va.  38. 

12.  A  third  person,  not  a  voliniteer,  who 
pays  and  procures  a  release  of  a  first  lien 
upon  property  under  an  agreement  with 
the  owner  that  as  purcliaser  or  first  lienor 
he  shall  have  the  pecuniary  benefit  of  such 
payment,  becomes  subrogated  in  equity,  as 
against  an  inferior  lienor  whose  burden  is 
not  increased  by  such  subrogation,  to  the 
rights  held  by  the  first  lienor  before  the 
payment  was  made.  Platte  Valley  Cattle 
Co.  V.  Bosserman-Gates  Live  Stock  &  L.  Co. 
45:  1137,  202  Fed.  692,  121  C.  C.  A.  102. 

13.  Agreement  that  a  mortgage  shall  be 
kept  alive  in  favor  of  one  who  advances 
money  to  pay  it,  and  that  he  shall  be  sub- 
rogated to  its  lien,  is  not  necessary  to  effect 
such  subrogation  as  against  the  holder  of 
an  inferior  judgment  lien  of  the  existence 
of  which  he  is  ignorant,  if  he  makes  the 
advance  with  the  understanding  that  the 
mortgage  shall  be  satisfied  and  that  he 
shall  have  a  first  lien  upon  the  property. 
Southern  Cotton  Oil  Co.  v.  Napoleon  Hill 
Cotton  Co.  46:  1049,  158  S.  W.  1082,  108 
Ark.   555.  (Annotated) 

14.  One  who  advances  money  to  a  trustee 
charged  with  the  duty  of  holding  land  in 
trust  until  the  youngest  of  testator's 
children  becomes  of  age,  controlling  the 
■property  and  supporting  the  children  from 
the  income,  and  distributing  the  property 
among  the  children  at  the  termination  of 
the  trust,  to  take  up  a  maturing  mortgage 
which  testator  had  placed  on  the  property, 
and  takes  as  security  therefor  a  new  mort- 
gage which  the  trustee  did  not  secure  au- 
thority from  the  court  to  execute,  is  entitled 
to  subrogation  to  the  right  of  the  former 
mortgagee.  Berry  v.  Stigall,  50:  489,  162  S. 
W.   126.  253  Mo.  690.  (Annotated) 

15.  One  who  advances  money  to  an  execu- 
tor, who  is  also  life  tenant  of  the  property, 
to  pay  a  mortgage  executed  by  the  testator, 
exjjecting  to  receive  security  on  the  fee,  is 
entitled,  in  case  his  security  binds  only  the 
life  estate,  to  subrogation  to  the  rights  of 
tiie  mortgagee.  Hughes  v.  Thomas,  11:  744, 
111  N.  W.  474,  131  Wis.  315. 

16.  One  who  advances  money  to  pay  an 
encumbrance  on  a  ward's  property  upon  se- 
curity of  a  deed  pf  trust  excoited  by  the 
curator  with  the  sanction  of  the  probate 
court,  which  proves  to  be  without  justifica- 
tion of  law,  is  not,  r\  case  the  old  encum- 
brance is  canceled  from  the  record,  entitled 
to  be  subrogated  to  the  benefit  of  it.  Capen 
V.  Garrison,  5:  838,  92  S.  W.  368,  193  Mo. 
335.  (Annotated) 
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17.  A  third  mortgagee  is  not  entitled  to 
subrogation  to  the  rights  of  the  first  mort- 
gagee upon  payment  by  the  mortgagor  of 
the  indebtedness  secured  by  the  first  mort- 
gage, as  against  the  second  mortgagee,  un- 
paid, on  the  theory  that  he  is  the  assignee 
of  the  first  mortgage  under  an  agreement 
to  deliver  the  notes  and  mortgage  to  him 
after  payment  out  of  funds  to  become  due 
the  mortgagor,  merely  because  he  made  ad- 
vances and  loans  to  the  mortgagor  which 
enabled  him  to  earn  the  money  with  which 
the  first  mortgage  indebtedness  was  paid, 
as  the  second  mortgagee  was  entitled  to 
have  the  money  so  paid  applied  in  dis- 
charge and  liquidation  of  the  prior  indebt- 
edness, and  the  payment  will  be  deemed  to 
have  been  made  by  the  mortgagor,  and  not 
by  the  third  mortgagee,  who  made  the  ad- 
vances which  made  payment  possible.  Por- 
ter V.  Monarch,  27:  iii,  106  Pac.  299,  17 
Idaho,  364. 

18.  When  an  assignee  of  the  equity  of  re- 
demption of  mortgaged  property  pays  the 
mortgage  without  actual  notice  of  a  junior 
judgment  lien,  equity  will  treat  him  as  an 
assignee  of  the  mortgage,  and  revive  and 
enforce  it  for  his  benefit.  Capitol  Nat. 
Bank  v.  Holmes,  16:  470,  95  Pac.  314,  43 
Colo.   154.  (Annotated) 

19.  The  owner  of  a  half  interest  in  a  par- 
cel of  real  estate  will  not  lose  his  riglit  to 
subrogation  to  the  rights  of  a  mortgagee 
on  the  other  half  interest,  by  paying  the 
amount  due  into  court  in  a  proceeding  for 
the  foreclosure  of  the  mortgage,  without 
making  a  formal  tender  thereof  to  the  mort- 
gagee. Murray  v.  O'Brien,  28:  998,  105  Pac. 
840,  56  Wash.  361. 

20.  The  holder  of  a  recorded  deed  to  real 
estate,  who,  with  knowledge  of  a  prior  un- 
recorded deed,  voluntarily  satisfies  of  record 
a  mortgage  tliereon  which  had  been  assigned 
to  him,  is  not  entitled,  upon  discovei'y  of 
the  superiority  of  the  title  of  the  holder 
of  the  unrecorded  deed,  to  a  reinstatement 
of  the  mortgage  lien,  under  the  equitable 
theory  of  subrogation,  where  the  mortgage 
was  not  satisfied  by  him  to  protect  any 
right  jeopardized  by  its  presence  on  the 
record.  Errett  v.  Wheeler,  26:  816,  123  N. 
W.   414,   109   Minn.   157.  (Annotated) 

21.  A  vendee  who,  in  payment  of  the 
purchase  price  of  real  estate,  pays  the  in- 
debtedness secured  by  a  first  mortgage,  is 
not  subrogated  to  the  lien  of  that  mortgage 
as  against  a  second  mortgagee,  whose  mort- 
gage is  duly  recorded  at  the  time  of  pur- 
chase. Kahn  v.  McConnell,  47:  1189,  131 
Pac.   682,  37   Okla.  219.  (Annotated) 

22.  That  one  holding  a  mortgage  exe- 
cuted by  one  tenant  in  common  on  the  com- 
mon property  is  willing  to  accept  the  obli- 
gation of  the  cotenant,  and  give  him  time 
for  paying  the  debt,  does  not  defeat  tlie 
latter's  right  to  be  subrogated  to  the 
mortgagee's  rights  agauist  the  interest  of  the 
mortgagor.  Ft.  Jeflereon  Improv.  Co.  v. 
Dupoyster,  2:  263,  66  S.  W.  1048,  112  Ky. 
792. 

23.  A  tenant  in  common,  who  has  agreed 
that  a  judgment  foreclosing  a  mortgage  exe- 
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cuted  by  his  cotenant  alone  shall  go  against 
the  whole  tract,  and  who,  after  the  judg- 
menii  is  entered,  pays  the  debt  to  protect  his 
interest,  is  not  within  the  rule  depriving 
volunteers  of  the  right  to  subrogation.  Ft. 
Jefferson  Improv.  Co.  v.  Dupoyster,  2:  263, 
66  S.  W.  1048,  112  Ky.  792. 

24.  ( hildren  of  a  wife  who  mortgaged 
her  real  estate  as  surety  for  her  husband's 
debt  may,  in  case  the  mortgagee  resorts  to 
her  property,  be  subrogated  to  the  right  of 
the  mortgagee  against  property  of  the  hus- 
band on  which  he  also  had  a  lien,  as  against 
the  claim  of  a  second  mortgagee  of  the  hus- 
band's property  alone.  Gaines  v.  Hill,  39: 
999,  144  S.  W."^92,  147  Ky.  445. 

VI.  Of  surety  or  guarantor. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Effect  on  right  of  surety,  subrogated  to 
remedies  of  creditor,  to  enforce  them,  of 
bar  of  surety's  right  of  action  against 
principal,  see  Limitation  of  Actions, 
81. 

See  also  supra,  24. 

25.  A  surety  on  a  supersedeas  bond  upon 
appeal  in  an  action  based  on  attachment 
dissolved  upon  execution  of  a  release  bond, 
which  supersedeas  bond  was  entered  into 
without  the  request  of  the  sureties  on  the 
release  bond,  is  not,  upon  payment  of  the 
judgment  after  affirmance,  entitled  by  right 
of  subrogation  to  look  to  the  sureties  on  the 
release  bond  for  reimbursement.  Fidelity 
&  D.  Co.  V.  Bowen,  6:  1021,  98  N.  W.  897, 
123  Iowa,  356.  (Annotated) 

26.  A  surety  who  is  compelled  to  pay  a 
judgment  against  him  and  his  principal  is 
entitled  to  be  subrogated  to  all  the  rights 
and  remedies  of  the  original  creditor  under 
the  judgment.  Smith  v.  Davis,  43:  614,  76 
S.  E.  670,  71  W.  Va.  316. 

27.  A  surety  who,  by  the  payment  of  a 
judgment,  is  subrogated  to  the  rights  and 
remedies  of  the  original  creditor  under  the 
judgment,  may  enforce  the  same  against 
real  estate  thereafter  acquired  by  the  judg- 
ment debtor  within  the  life  of  the  judgment. 
Smith  V.  Davis,  43:  614,  76  S.  E.  670,  71 
W.  Va.  316.  (Annotated) 

28.  A  surety  who  has  satisfied  a  judg- 
ment against  his  principal  may  issue  exe- 
cution for  the  amount  so  paid,  with  inter- 
est, and  is  not  limited  to  the  amount  speci- 
fied in  the  judgment,  under  a  statute  giving 
a  surety  who  satisfies  a  judgment  against 
his  principal  the  right  to  control  the  judg- 
ment so  far  as  to  obtain  satisfaction  for 
the  whole  amount  paid  by  him,  with  inter- 
est. Patton  V.  Smith,  23:  1124,  114  S.  W. 
315,  130  Ky.  819. 

29.  At  all  times  after  the  maturity  of  an 
indebtedness,  for  tha  payment  of  which 
there  is  a  principal  ana  sureties,  any  one  of 
the  latter  may  pay  off  the  same  for  bis 
protection,  and  enforce  his  rights  of  subro- 
gation and  contribution.  Fanning  v.  Mur- 
phy, 4:  666,  105  N.  W.  1056,  126  Wis.  538. 
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30.  If  a  surety,  for  his  protection,  pays 
off  the  debt  for  which  he  is  linb'e.  but  does 
so  in  the  form  of  a  purchase,  taking  an  as- 
signment of  the  securities  to  himself,  or  to 
some  third  person  for  his  use,  having  in 
mind,  however,  only  the  better  protection 
of  his  rights  of  subrogation  and  contribu- 
tion, the  transaction  amounts  to  a  payment 
as  to  such  rights.  Fanning  v.  Murphy, 
4:  666,  105  N.  W.  1056,  126  Wis.  538. 

31.  A  surety  on  a  corporate  note,  upon 
paying  the  same,  is  entitled  to  take  an  as- 
signment, and  keep  it  alive  for  his  own 
benefit.  Marsters  v.  Umpqua  Valley  Oil  Co. 
12:  825,  90  Pac.  151,  49  Or.  374. 

32.  Tlie  surety  on  the  bond  of  a  court 
clerk,  who  is  compelled  to  reimburse  the 
county  for  money  paid  out  on  fictitious 
jurors'  certificates  which  the  clerk  has  is- 
sued, is  not  entitled  to  subrogation  to  the 
right  of  the  cpunty  to  compel  a  bona  fide 
holder  to  which  it  paid  the  certificates  to 
return  the  amount  paid,  because  the  certifi- 
cates were  void.  American  Bonding  Co.  v. 
State  Sav.  Bank,  46:  557,  133  Pac.  367,  47 
Mont.   332.  (Annotated) 

33.  The  surety  on  the  bond  of  a  coun- 
ty auditor,  which  pays  to  the  county  the 
amount  which  it  has  paid  upon  non-nego- 
tiable tax  refunding  certificates  which  were 
issued  by  the  deputy  auditor  in  favor  of 
fictitious  payees  and  sold  by  him  to  a  bank, 
is  entitled  to  be  subrogated  to  the  right  of 
the  county  to  maintain  an  action  for  money 
had  and  received,  against  the  bank,  to  re- 
cover the  amount  so  paid,  where  the  bank 
was  grossly  negli','ent  in  failing  to  inquire  as 
to  the  genuineness  of  the  certificates  and 
their  indorsement.  National  Surety  Co.  v. 
State  Sav.  Bank,  14:  155,  156  Fed.  21,  84 
C.   C.  A.   187.  (Annotated) 

34.  An  officer  of  a  commission  company, 
who  has  given  a  written  undertaking  to  a 
bank  indemnifying  it  for  any  debts  of  the' 
company,  and  who  pays,  after  maturity  a 
balance  due  upon  accommodation  notes 
which  the  companj'  had  assigned  to  the 
bank,  and  had  guaranteed  the  payment  of 
at  maturity,  does  so  as  a  surety  of  the  com- 
mission company,  and  in  taking  the  notes 
acquires  no  greater  rights  against  the  mak- 
er than  his  principal,  the  commission  com- 
pany, would  have  had,  had  the  notes  been 
returned  to  it;  and  he  cannot  recover  of  the 
maker  thereon.  Rockefeller  v.  Ringle,  15: 
737,  94  Pac.  810,  77  Kan.  515. 

35.  The  surety  on  a  guardian's  bond, 
who  is  compelled  to  make  good  a  defalcation 
of  the  guardian,  is  subrogated  to  any  right 
which  the  estate  has  against  one  who  aid- 
ed in  the  defalcation.  United  States  Fi- 
delity &  G.  Co.  V.  Adoue,  37:  409,  137  S.  W. 
648,  138  S.  W.  383,  104  Tex.  379. 

36.  When  a  principal  against  whom  a 
judgment  has  been  obtained  executes  his 
note,  indorsed  by  other  parties,  who  are 
condemned  by  the  same  judgment  as  his 
sureties,  for  the  purpose  of  borrowing  money 
with  which  to  pay  the  judgment,  the  pro- 
ceeds of  the  discount  are  as  if  loaned  to 
the  maker,  and  the  payment  of  such  pro- 
ceeds   in    satisfaction    of   the    judgment    as 
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payment  by  the  maker,  so  that  tlie  indorsers 
are  not  subrogated  to  the  judgment.  Pugh 
V.  Sample,  39:  834,  49  So.  526,  123  La.  791. 

37.  A  surety  advancing  money  to  his 
principal  to  redeem  from  a  statutory  fore- 
closure sale  of  property  deeded  in  trust  to 
secure  the  sum  for  the  payment  of  which  he 
is  surety  is  not  entitled  to  subrogation  to 
the  rights  of  the  creditor,  where  the  statute 
authorizes  the  mortgagor  to  redeem  the 
land  sold  free  from  the  mortgage  lien. 
Handford  v.  Edwards,  23:  190,  115  S.  W. 
1143,  89  Ark.  151.  (Annotated) 

VII.  To  v&ndor's  lien. 

(See  also   same   heading   in   Digest   L.B.A. 
1-10.) 

38.  One  who  advances  money  to  pay  the 
purchase  price  of  real  estate,  under  an 
agreement  that  he  shall  be  secured  by  mort- 
gage, is  entitled  to  subrogation  to  the  vend- 
or's lien  as  against  the  rights  of  the  wife 
of  the  vendee,  who  did  not  comply  with  the 
statutory  requirements  in  executing  the 
mortgage  so  as  to  bind  her  interests  there- 
in, and  to  the  extent  of  such  lien  the  mort- 
gage may  be  enforced.  Bell  v.  Bell,  37: 
1203,  56  So.  926,  174  Ala.  446. 

39.  The  inclusion  in  a  mortgage  given 
by  a  purchaser  of  land  to  one  who  advanced 
money  to  pay  the  purchase  price,  for  which 
he  is  entitled  on  the  principle  of  subroga- 
tion to  enforce  the  vendor's  lien  against  the 
rights  of  the  purchaser's  wife,  who  did  not 
execute  the  mortgage,  of  indebtedness  grow- 
ing out  of  general  accounts,  will  not  enable 
him  to  have  the  amount  of  such  debts  in- 
cluded in  his  prioritv  over  the  wife's  in- 
terests. Bell  V.  Bell,"^37:  1203,  50  So.  926, 
174  Ala.  446. 

VIII.  To  tax  lien. 

(See   also   same  heading   in   Digest   L.R.A. 

1-10.) 

40.  A  bank  which,  upon  the  faith  of  a 
forged  check,  pays  the  proceeds  in  satisfac- 
tion of  assessments  which  are  a  lien  on 
real  estate,  and  which  neither  the  forger 
nor  the  one  on  whose  account  the  check  was 
drawn  was  under  any  real  or  supposed  obli- 
gation to  discharge,  may,  in  equity,  be  sub- 
rogated to  the  lien  as  against  the  owner  of 
the  property  who  benefited  by  the  payment, 
althougli  he  had  no  knowledge  of  the  for- 
gery. Title  Guarantee  &  T.  Co.  v.  Haven, 
25:  1308,  89  N.  E.  1082,  196  N.  Y.  487. 

(Annotated) 

41.  A  bank  which,  through  payment  of  a 
forged  check,  satisfied  an  assessment  lien 
on  real  estate  which  neither  the  forger  nor 
the  one  upon  whose  account  the  check  was 
drawn  was  under  any  real  or  supposed  ob- 
ligation to  discharge,  will  not  be  denied 
subrogation  in  equity  to  the  claim  against 
the  property  owner,  because  he  has  sold  the 
property,  so  that  the  judgment  against  him 
must  be  in  'personam,  on  the  theory  that 
the  lien  was  transferred  to  the  proceeds  of 
the  land.  Title  Guarantee  &  T.  Co.  v.  Ha- 
ven, 25:  1308,  89  N.  E.  1082,  196  N.  Y.  487. 
Digest   1-52   L.R.A.(N.S.) 


STJBSCRIBIXG  WITNESS. 

To  deed,  see  Deeds,  4. 
To  will,  see  Wills,  I.  1). 
Impeachment  of,  see  Wills,  99. 


SUBSCRIPTION. 


To  serial  publication,  failure  of  considera- 
tion as  ground  for  rescission,  see  CON- 
TBACTS,  765. 

To  corporate  stock,  see  Cobpobations,  V. 
b;  V.  f,  3;  EQUITY,  45. 

To  serial  publication,  rescission  of,  see  Sale, 
197. 

To  will,  see  Wills,  23-31. 

Defense  to  note  given  for,  see  Bills  and 
Notes,  208. 

Consideration  for,  see  Contbacts,  100-102. 

Acceptance  of  offer  based  on  paid  subscrip- 
tions to  newspaper,  see  Contbacts, 
161. 

Oral  promise  of  subscription  as  within  stat- 
ute of  frauds,  see  Contbacts,  208,  237. 

In  consideration  of  specified  location  of  pub- 
lic buildings,  see  Contbacts,  518,  614. 

Evidence  of  admission  of  promise  to  sub- 
scribe to  charity,  see  Evidence,  1231. 

Evidence  as  to  consideration  for,  see  Evi- 
dence, 1932,  1933. 

1.  One  cannot  defeat  his  subscription 
to  a  fund  to  provide  a  building  and  site  for 
a  Young  Men's  Christian  Association  build- 
ing, which  is  stated  to  be  in  consideration 
of  the  subscriptions  of  others  provided  a 
certain  amount  is  subscribed,  by  the  alleged 
breach  of  piromises  made  him  by  the  one 
soliciting  the  subscription  as  to  the  char- 
acter and  arrangement  of  the  grounds,  the 
time  of  erection  of  the  building,  the  bene- 
ficiaries of  its  privileges,  and  the  use  of  the 
property.  Hurley  v.  Young  Men's  Christian 
Asso.  52:  220,  140  Pac.  816,  —  Ariz.  — . 


^*» 


SUBSIDIARY  CONTRACT. 

Consideration  for,  see  Contbacts,  96. 

♦-*-♦ 

SUBSTITUTE    CONVEYANCE. 

See  Vendoe  and  Pubchaseb,  20. 

<>  •  » 

SUBSTITUTED  SERVICE. 

Service  by  publication,  see  Wbit  and  Proc- 
ess, II.  c. 


SUBSTITUTE  NOTE. 

See  Bills  and  Notes,  33. 
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SUBSTITUTION— Sl^IClDE. 


SUBSTITUTION. 

On  death  of  party,  see  Abatement  and  Re- 
vival, IV. 

In  case  of  death  pending  appeal,  see  Appeal 
AND  Ebbob,  112. 

Of  guardian  as  defendant  in  action  against 
one  who  becomes  insane,  see  Incompe- 
tent Pebsons,  30. 

Of  one  municipalitj'  for  another,  see  Mun- 
icipal COBPOBATIONS,  I.  C. 

Of  parties  to  action,  see  Pabties,  I.  b. 


SUBSURFACE  WATER. 


See  Watebs,  II,  h. 


♦<-♦ 

SUBTERRANEAN  WATERS. 

See  Watebs,  II.  h. 

4 » » 


SUBWAY. 

Duty  to  stop  car  in,  to  permit  recovery  of 
property  dropped  from  car,  see  Cab- 
BIEBS,   175. 

Delegation  of  power  to  determine  mode  of 
construction  and  termini  of,  see  CoN- 

STITUTioNAL  LaW,   95. 

Requiring  railroad  company  elevating  tracks 
over  street  to  light,  see  Constitutional 
Law,  647. 

Damages  for  condemnation  of  right  of  way 
for,  see  Damages,  561;  Evidence,  1748. 

Measure  of  damages  for  construction  of,  see 
Damages,  581. 

Compensation  for  construction  of,  under 
street,  see  Eminent  Domain,  209. 

Consequential  injuries  from  construction 
of,  see  Eminent  Domain,  274,  275. 

As  additional  servitude,  see  Eminent  Do- 
main, 302. 

Construction  of,  in  street  generally,  see 
Highways,   101. 

Necessity  of  consent  of  municipality  to  con- 
struction of,  under  common,  see  Mu- 
nicipal Cobpobations,   302,   303. 

Construction  of,  by  street  railway  under 
railroad  tracks,  see  Railboads,  32-34. 


SUCCESSION  TAX. 

See  Constitutional  Law,  774;  Taxes,  V. 


SUCCESSIVE  SUITS. 


SUE  AND  LABOR  CLAUSE. 

Jurisdiction  of  admiralty  of  rlaim  on  mar- 
ine insurance  policy  containing,  see  Aj>- 

MIBALTY,   1. 


SUFFERANCE. 


Tenancy  by,  see  Landlobd  and  Tenant,  47, 
48. 


SUFFOCATION. 


Of    live    stock    during    transportation, 
Carbiebs,  897,  898. 


SUFFRAGE. 

Right  of,  see  Elections. 


SUGGESTION. 


Treatment   of  disease    by,   see   Phtsicians 
AND  Surgeons,  21. 


SUGGESTIVE  FACTS. 

Evidence  of,  see  Evidence,  XI.  1. 


See  Action  ob  Suit,  II.  c. 
Digest   1-52  L.R.A.(N.S.) 


SUICIDE. 

Review  on  appeal  of  finding  by  jury  against, 
see  Appeal  and  Ebeob,  908. 

Right  of  action  for  inducing,  see  Case,  3. 

Liability  of  hospital  for  negligence  result- 
ing in  suicide  of  insane  patient,  see 
Charities,  80. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  105,  157-165. 

Secondary  evidence  of  contents  of  account 
books  of  deceased  to  establish,  see  Evi- 
dence, 727. 

Admissibility  of  evidence  as  to,  see  Evi- 
dence, 1810. 

Experiments  to  show  that  death  did  not  re- 
sult from,  see  Evidence,  2021a. 

Sufficiency  of  evidence  to  show,  see  Evi- 
dence, 2078. 

Liability  of  one  inducing  or  encouraging, 
see  Homicide,  50. 

By  insured,  see  Constitutional  Law,  464; 
INSUBANCE,  VI.  b,  2,  b;   107-111. 

Of  one  to  whom  liquors  were  sold  in  viola- 
tion of  statute,  see  Intoxicating  Li- 
quors, 189. 

Question  for  jury  as  to,  see  Trial,  166-169. 

1.  Suicide  is  not  imlawful  unless  made 
80  by  statute.  Sanders  v.  State,  22:  243, 
112  S.  W.  68,  54  Tex.  Grim.  Rep.  101. 
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2.  An  attempt  to  commit  suicide  is  not 
a  crime  in  the  absence  of  statute  making  it 
such,  or  making  suicide  a  crime.  May  v. 
Pennell,    7:286,   64   Atl.   885,    101    Me.  .516. 

(Annotated) 

3.  To  relieve  one  from  liability  to  pun- 
ishment for  counseling  suicide  who  repents 
and  endeavors  to  persuade  the  person  so 
counseled  not  to  do  so,  before  he  has  com- 
mitted the  act,  it  is  not  necessary  that  de- 
ceased should  have  abandoned  his  purpose, 
and  led  accused  in  good  faith  to  believe 
that  he  had  done  so.  State  v.  Webb,  20: 
1 142,  115  S.  W.  998,  216  Mo.  378. 

4.  One  who,  after  agreeing  with  another 
that  they  should  commit  suicide  together, 
and  procuring  a  pistol  for  that  purpose,  aft- 
erward changes  his  mind  and  endeavors  to 
escape  from  the  consequences  of  his  agree- 
ment, but  is  unable  to  do  so  because  of 
physical  weakness,  is  not  liable  for  assist- 
ing the  suicide,  in  case  deceased  refuses  to 
permit  him  to  escape,  and  proceeds  to  shoot 
him  and  then  kill  himself.  State  v.  Webb, 
20:  1 142,  115  S.  W.  998,  216  Mo.  378. 


SUIT. 

See  Action  ob  Suit. 


♦  *» 


SUIT  CLUB. 

As  lottery,  see  Lottery,  6. 


SUIT  MONEY. 


Effect  of  appeal  on  jurisdiction  to  award, 
see  Appeal  and  Ebrob,  104. 

Jurisdiction  to  award  on  appeal,  see  Ap- 
peal AND  EuuoR,  1582,  1583. 

To  wife  in  divorce  suit,  see  Appeal  and 
Error,  987;  Divorce  and  Separation, 
91,  100-106. 

Validity  of  decree  for,  see  Judgment,  18,  28. 

Finality  of  decree  for,  see  Appeal  and  Er- 
ror, 25. 


SULPHUROUS  FUMES. 

Injury  to  crops  by,  see  Damages,  482,  483. 
As  nuisance,  see  Damages,  507. 


SULPHUR  W^ATER. 

Draining  of,  into  stream,  see  Constitution- 
al Law,  658;  Fisheries,  6,  7. 


SUM  AT  RISK. 


SUMMARY  PROCEEDINGS. 

Writ  of  error  in,  see  Appeal  and  Ebbob, 
89. 

By  client  against  attorney,  see  Attorneys, 
II.  d. 

To  recover  assets  of  bankrupt,  see  Bank- 
ruptcy,  91,   92. 

For  abatement  of  nuisance,  see  Nuisances, 
168,  169. 

# » » 


What  is,  see  Iivsurance,  791. 
Dicest  1-52  L.R.A.(N.S.) 


SUMMONS. 

See  Writ  and  Process. 

• ♦-•-♦ 


SUNDAY. 

I.  Judicial  proceedings,  1, 
II,  Sport;    amusements,    2—10. 
III.  Labor  and  business,   11—19. 

a.  In  general,  11—15. 

b.  Works  of  necessity  and  char- 

ity,   16—19. 
IV.  Contracts,  20—26. 
V.  Violation  of  Sunday  lau)  as  a  de- 
fense, 27—32. 

Forfeiture  of  charter  of  social  club  when 
obtained  to  avoid  Sunday  law,  see 
Clubs,  5. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  II.  a,  5,  b. 

Denial  of  due  process  by  Sunday  law,  see 
Constitutional  Law,  206,  450,  451, 
628. 

Police  power  as  to,  see  Constitutional 
Law,  687. 

Effect  on  liability  of  one  hiring  convict  for 
his  tortious  act,  of  fact  that  it  was 
committed  on  Sunday,  see  Convicts,  1. 

Mandamus  to  compel  enforcement  of  Sun- 
day law,  see  Mandamus,  53. 

Exclusion  of,  in  computing  time,  see  Car- 
BiEES,  893;  Time,  10-13. 

Necessity  of  instruction  as  to  effect  of  ap- 
pointment of  agent  on  Sunday,  see 
Trial,  874. 

I.  Judicial  proceedings. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

1.  A  verdict  in  a  criminal  case,  which 
was  found  by  the  jury  on  a  secular  day,  is 
not  rendered  invalid  by  reason  of  the  fact 
that  it  was  returned  into  and  received  by 
the  court  on  Sunday,  notwithstanding  a 
statute  which  authorizes  the  impaneling  of 
a  jury  or  the  taking  of  evidence  on  a  trial, 
to  be  continued  by  order  of  the  court,  upon 
a  legal  holiday,  if  not  a  Sunday  or  Christ- 
mas Day,  since  such  statute  adds  nothing  to 
the  pre-existing  prohibitions  against  the 
performance  of  judicial  acts  on  Sunday, 
and  has  no  application  to  mere  ministerial 
acts.  State  v.  Keatine,  39:  844,  58  So.  139. 
130  La.  434.  (Annotated) 
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SUNDAY,  II.,  III.  a. 


II.  Sport;  amu8ement8. 

(Bee  also   same  heading  in  Digest   L.R.A. 

1-70.) 

Equal   protection   and   privileges   as  to,   see 

Constitutional  Law,  297. 
Sunday  law  as  interference  with  religious 

freedom,  see  Constitutional  Law,  764. 
See  also  infra,  12-15. 

2.  An  amusement  that  is  not  per  se 
unlawful  or  criminal,  and  is  not  in  itself 
immoral  or  dangerous,  or  detrimental  to 
the  public  health,  will  not  be  included  with- 
in the  provisions  of  a  statute  prohibiting 
certain  specified  public  amusements  and 
other  like  and  similar  amusements  on  Sun- 
day, unless  the  same  is  forbidden  by  the 
statute,  either  by  direct  terms  or  by  clear 
implication.  Re  Hull,  30:  465,  110  Pac. 
256,  18  Idaho,  475.  (Annotated) 
Scenic  railway. 

3.  A  "scenic  railway"  is  not  "any  such 
place  of  public  amusement"  as  a  "merry- 
go-round,"  within  the  meaning  of  a  stat- 
ute prohibiting  the  keeping  open  on  Sunday 
of  "any  theater,  playhouse,  dance  house, 
race  track,  merry-go-round,  circus  or  show, 
concert  saloon,  billiard  or  pool  room,  bowl- 
ing alley,  variety  hall,  or  any  such  place 
of  public  amusement."  Re  Hull,  30:  465, 
110  Pac.  256,  18  Idaho,  475. 

Moving  pictures. 
See  also  infra,  15. 

4.  The  term  "shows,"  as  used  in  a 
statute  prohibiting  "all  shooting,  fishing, 
playing,  horse  racing,  gaming,  and  other 
public  sports,  exercises,  and  shows"  on  Sun- 
day, under  the  rule  of  ejusdem  generis  re- 
fers to  out-of-door  sports,  and  therefore  does 
not  include  a  moving-picture  exhibition, 
conducted  within  a  building  on  a  public 
street,  although  the  public  were  admitted 
thereto  upon  payment  of  a  certain  fee  by 
each  applicant  for  admission.  State  v. 
Chamberlain,  30:  335,  127  N.  W.  444,  112 
Minn.  52. 

Baseball. 

5.  The  playing  of  baseball  on  Sunday  is 
not  within  the  inhibition  of  a  statute  pro- 
hibiting "horse  racing,  cockfighting,  or  play- 
ing at  cards  or  game  of  any  kind"  on  Sun- 
day. State  V.  Prather,  21:  23,  100  Pac.  57, 
79  Kan.  513.  (Annotated) 

6.  A  statute  prohibiting  one  from  "at- 
tending any  public  meeting  or  public  exhibi- 
tion excepting  for  religious  worship  or  in- 
struction" on  Sunday  is  not  violated  by  the 
managing,  promoting,  and  playing  of  a 
game  of  baseball  at  which  an  admission  fee 
is  charged,  on  such  day.  Territory  v. 
Davenport,  41:407,  124  Pac.  795,  17  N.  M. 
214. 

7.  The  enumeration  of  "horse  racing" 
and  "cock  fighting"  in  a  statute  prohibiting 
any  person  being  "engaged  in  any  sports, 
or  in  horse  racing,  cock  fighting,"  etc.,  on 
Sunday,  points  out  that  the  legislature  in- 
tended to  prohibit  only  such  sports  as  tend- 
ed to  immorality,  and  baseball,  not  being  of 
such  a  character,  is  not  prohibited.  Terri- 
Digest   1-52  L.R.A.(N.S.) 


tory   V.    Daveuport,   41:  407,   124   Pac.   795, 

17  N.  M.  214. 

8.  A  person  who  engages  in  promoting, 
managing,  and  playing  a  baseball  game  on 
Sunday  at  which  an  admission  fee  is 
charged,  is  not,  so  long  as  the  game  is  con- 
ducted and  carried  on  in  a  harmless  and 
proper  manner,  free  from  rowdyism,  gamb- 
ling, and  immorality,  guilty  of  the  violation 
of  a  statute  which  proliibits  the  engaging 
"in  any  sport"  on  Sunday.  Territory  v. 
Davenport,  41:  407,  124  Pac.  795,  17  N.  M. 
214.  (Annotated) 

9.  Baseball  playing  is  not  within  a 
statute  imposing  a  fine  upon  the  proprietor 
of  any  place  of  public  amusement  who  shall 
permit  it  to  be  opened  for  public  amuse- 
ments on  Sunday,  where  the  statute  defines 
the  terms  "place  of  public  amusement" 
to  mean  circuses,  theaters,  variety  shows, 
and  such  other  amusements  as  are  exhibit- 
ed, and  for  which  an  admission  fee  is 
charged.  Ex  parte  Roquemore,  32:  1186, 
131    S.    W.    1101,   60   Tex.   Crim.   Rep.   282. 

(Annotated) 
10.  A  statute  proliibiting  anyone  from 
engaging  "in  any  labor  except  necessity, 
charity,  or  mercy"  on  Sunday  is  not  violated 
by  managing,  promoting,  and  playing  a 
game  of  baseball  at  which  an  admission  fee 
is  charged,  on  that  daj'.  Territory  v. 
Davenport,  41:  407,  124  Pac.  795,  17  N.  M. 
214. 

///.  Labor  and  business. 

a.  In  general. 

(See  also   same  heading   in  Digest   L.R.A. 
1-10.) 


Running  of  trains  on,  see  Carriers,  37b. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  II.  a,  5,  b. 

Police  power  as  to,  see  Constitutionai. 
Law,  687. 

Prohibition  of  labor  on,  as  interference 
with  religious  freedom,  see  Constitu- 
tional Law,  764. 

Constitutionality  of  prohibition  of  labor 
on,  see  Constitutional  Law,  764. 

Interference  by  courts  with  discretion  of 
legislature  as  to  Sunday  law,  see 
Courts,  130. 

Several  sales  on,  as  one  offense,  see  Crim- 
inal Law,  22. 

Judicial  notice  that  advertisements  were 
published  on  Sunday,  see  Evidencb, 
26. 

Payment  of  rent  falling  due  on,  see  Land- 
lord AND  Tenant,  201. 

Sufficiency  of  complaint  for  violation  of  or- 
dinance as  to  Sunday  labor,  see  Pl£AI>- 
ING,    20. 

Sufficiency  of  title  of  Sunday  law,  see  Stat- 
utes^ 115,  116. 

Sunday  law  as  special  legislation,  see  Stat- 
utes, 158,  159. 

Requiring  telephone  exchange  to  be  kept 
open  on,  see  Telephones,  3,  4. 

See  also  supra,  10. 
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11.  At  common  law  Sunday  is  not  a 
dies  non.  Child  v.  Edwards,  3  B.  R.  C. 
676,  [1909]  2  K.  B.  753.  Also  Reported  in 
78  L.  J.  K.  B.  N.  S.  1061,  101  L.  T.  N.  S. 
422,  25  Times  L.  R.  706.  (Annotated) 
Pool  Toom. 

12.  Running  a  pool  room  on  Sunday  in 
which  a  cliai'ge  is  made  for  the  use  of  the 
tables  is  proliibited  by  a  statute  providing 
for  the  punishment  of  anyone  who  shall 
labor  on  Sunday,  except  certain  specified 
works  of  necessity,  among  which  running 
such  a  place  is  not  included.  Ex  parte 
Axsom,  40:  179,  141  S.  W.  793,  63  Tex. 
Crim.   Rep.   627. 

Sale  of  licLuoTs. 

Sale  of  liquors  on,  see  Constitutional 
Law,  628;  Criminal  Law,  240;  In- 
toxicating  Liquors,   34,   74,   160-165. 

Sending  telegrams. 

Rule  as  to  closing  of  telegraph  office  on, 
see  Telegraphs,  30. 

Theater. 

Construction  of  statute  as  to,  see  Constitu- 
tional Law,  451. 

Several  performances  as  one  offense  only, 
see  Criminal  Law,  23. 

Injunction  against  operation  of  theater,  see 
Nuisances,   165. 

See  also  supra,  4. 

13.  To  keep  open,  manage,  and  superin- 
tend a  theater  and  sell  tickets  therein  on 
Sunday  is  labor  within  the  meaning  of  a  mu- 
nicipal ordinance  prohibiting  Sunday  labor. 
Topeka  v.  Crawford,  17:  1156,  96  Pac.  862, 
78  Kan.  583.  (Annotated) 

14.  A  statute  making  it  a  misdemeanor 
to  keep  open  and  maintain  a  theater  on 
Sunday  refers  not  to  the  building,  but  to 
the  class  of  entertainment  therein.  State 
V.  Penny,  31:  1155,  111  Pac.  727,  42  Mont. 
118. 

15.  The  operation  of  a  moving  picture 
show  on  Sunday,  tlie  pictures  of  which  are 
censored  and  are  of  a  sacred,  moral,  and 
comic  character,  is  not,  although  it  is  con- 
ducted in  a  building  arranged  somewhat 
like  a  theater,  within  the  meaning  of  a 
statute  forbidding  the  opening  or  maintain- 
ing of  any  theater  on  Sunday.  State  v. 
Penny,  31:  1155,  111  Pac.  727,  42  Mont.  118. 

ft.  Worhs  of  necessity  and  charity. 

(See   alsc   same   heading   in   Digest   L.R.A. 

1-10.) 

16.  That  in  gathering  a  crop  it  is  some- 
what less  expensive  and  more  convenient  to 
work  seven  days  in  the  week  than  six  does 
not  make  such  work  one  of  necessity,  within 
the  meaning  of  a  statute  making  it  unlawful 
to  do  on  the  Lord's  Day  any  work  except 
works  of  necessity.  Com.  v.  White,  5:  320, 
77  N.  E.  636,  190  Mass.  578.         (Annotated) 

17.  A  statute  making  it  a  misdemeanor 
to  run  freight  or  excursion  trains  on  Sun- 
day, but  expressly  exempting  regular  trains 
Carrying  mail  or  passengers,  is  an  expres- 
sion of  public  policy  as  to  the  legality  of 
running  the  excepted  trains  on  Sunday',  and 
a  legislative  construction  that  the  running 
Digest  1-52  Ii.R.A.(N.S.) 


of  mail  and  passenger  trains  is  within  the 
exception  of  a  statute  making  it  a  misde- 
meanor for  any  person  to  pursue  his  busi- 
ness on  Sunday,  if  not  a  work  of  necessity 
or  of  charity.  Southern  R.  Co.  v.  Wallis, 
30:  401,  66  S.  E.  370,  133  Ga.  553. 

18.  iSlo  recovery  can  be  had  on  qtuun- 
tum  ineruit  for  the  publication  of  adver- 
tisements in  a  Sunday  paper,  where  the 
statute  prohibits  labor,  business,  or  work 
on  that  day  except  only  works  of  necessity 
or  charity.  Sentinel  Co.  v.  A.  D.  Meisel- 
bach  Motor  Wagon  Co.  32:  436,  128  N.  W. 
861,  144  Wis.  224.  ,j^, 
Selling  meat  and  ice. 

19.  The  continuance  on  Sunday  of  ordi- 
nary sales  and  deliveries  of  meat  and  ice 
is  not  a  necessity  so  as  to  come  within  the 
exception  of  the  Sunday  laws.  State  v. 
James,  18:  617,  62  S.  E.  214,  81  S.  C.  197. 

(Annotated) 

IV,  Contracts. 

(See   also   same   heading   in   Digest   L.R.A. 

1-10.) 

Violation  of  Sunday  law  as  defense  to  con- 
tract, see  infra,  V. 

Effect  of  omission  to  plead  Sunday  law  on 
right  to  set  it  up  as  defense  to  contract, 
see  Appeal  and  Error,  812. 

Conflict  of  laws  as  to  validity  of  Sunday 
contract,  see  Conflict  of  Laws,  49,  50. 

Release  from  obligation  on  Sunday  contract 
as   consideration,    see   Contracts,    116. 

Ratification  of  illegal  contract,  see  Con- 
tracts, 562. 

Ratification  of  insurance  contract  made  on 
Sunday,   see   Insurance,   479. 

Estoppel  to  deny  validity,  see  Estoppel, 
232. 

Instruction  as  to  check  delivered  on,  see 
Trial,  846. 

20.  A  loan  of  money  on  Sunday  is  void, 
and  not  subject  to  ratification  on  a  subse- 
quent day.  Jacobson  v.  Bentzler,  4:  1151, 
107  N.  W.  7,  127  Wis.  566.         (Annotated) 

21.  A  transaction  consisting  of  a  lending 
of  money,  represented  by  a  check,  on  real- 
estate  security,  which  takes  place  on  Sunday, 
is  not  relieved  from  the  operation  of  the 
Sunday  law  by  the  fact  that  the  check  is 
not  collected,  or  the  deed  acknowledged,  re- 
corded, and  transmitted  to  the  lender  until 
a  subsequent  day.  Jacobson  v.  Bentzler,  4: 
1151,  107  N.  W.  7,  127  Wis.  566. 

(Annotated) 

22.  That  a  note  prepared  and  sent  into 
another  state  for  execution  was  in  fact 
executed  and  placed  ix  the  mail  on  Sunday 
will  not  invalidate  it  if  the  payee  did  not 
know  that  it  was  executed  on  Sunday,  and 
did  not  intend  that  it  should  be.  Collins 
v.  Collins,  18:1176,  117  N.  W.  1089,  139 
Iowa,  703.  (Annotated) 

23.  The  acceptance  of  a  contract  in  a 
state  other  than  that  where  it  is  signed  will 
not  validate  it,  although  it  is  not  to  be- 
come efl'ective  until  so  accepted,  where  it  is 
signed  on  Sunday,  and  .tjie,  law  of  the. state 
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where  it  is  signed  prohibits,  under  penalty, 
the  doing  of  ail  work  except  worlcs  of  neces- 
sity and  charity  on  that  day.  international 
Tcxt-Book  Co.  V.  Ohl  13:  1157,  HI  N.  W. 
768,   150   Mich.   131. 

24.  Delivery  of  a  car  load  of  potatoes  on 
Monday,  and  the  payment  and  receipt  of 
the  purchase  money,  constitute  a  complete 
sale  and  delivery,  although  the  transaction 
was  in  pursuance  of  a  parol  contract  made 
on  Sunday.  King  v.  Graef,  20:  86,  117  N. 
W.  1058,  136  Wis.  548.  (Annotated) 

25.  Where  a  person  who  had  been  con- 
ducting and  publishing  a  newspaper  made 
a  contract  to  sell  the  property,  business, 
and  good  will  to  another  person,  who  was 
in  the  employment  of  the  publisher  of  a 
different  newspaper,  such  a  contract  was  not 
freed  from  the  invalidity  arising  from  hav- 
ing been  made  on  Sunday,  on  the  ground 
that  selling  and  buying  newspapers  was  not 
the  ordinary  business  of  either  party.  Mc- 
Auliffe  v.  Vaughan,  33:  255,  70  S.  E.  322, 
135  Ga.   852. 

26.  The  attempted  appointment  on  Sun- 
day of  an  agent  to  sell  real  estate  is  void 
and  confers  no  authority  to  bind  the  prin- 
cipal by  a  contract  entered  into  on  a  secu- 
lar day.  Kryzminski  v.  Callahan,  43:  140, 
100  N.  E.  335,  213  Mass.  207.     (Annotated) 

F.  Violation   of  Sunday    law   as   a    de- 
fense. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Relief  against  judgment  entered  on  judg- 
ment note  made  on  Sunday,  see  Jxjdg- 
MENT,  334. 

27.  The  maker  of  a  note  cannot  defeat 
payment  because  it  was  delivered  on  Sun- 
day, unless  he  surrenders  the  consideration 
received  for  it.  Hale  v.  Harris,  5:  295,  91 
S.  W.  660,  28  Ky.  L.  Rep.  1172. 

(Annotated) 

28.  A  party  to  a  contract  executed  on 
Sunday  cannot  rely  on  the  fact  that  it  was 
dated  on  a  prior  day,  as  an  estoppel  against 
the  party  to  be  charged,  where  the  precise 
facts  were  known  to  tlie  agent  who  secured 
its  execution.  International  Text-Book  Co. 
V.  Ohl,  13:  1157,  111  N.  W.  768,  150  Mich. 
131. 

29.  The  payee  of  a  check  for  a  valid 
debt,  who  negotiates  it,  but  takes  it  back 
and  returns  the  money  upon  the  indorser's 
failure  to  present  it  in  time  and  until  after 
the  bank  fails,  cannot  take  advantage  of 
the  fact  that  it  was  delivered  on  Sunday,  in 
order  to  recover  from  the  maker,  since  the 
court,  although  it  will  not  aid  a  person  to 
recover  on  a  Sunday  transaction,  will  give 
to  an  act  done  on  that  day  its  legal  effect 
when  set  up  in  defense.  Gordon  v.  Levine, 
15:  243,  83  N.  E.  861,   197   Mass.  263. 

(Annotated) 

30.  Where  a  newspaper  plant,  the  con- 
tract for  the  sale  of  which  had  been  made 
on  Sunday,  had  been  delivered  to  one  of 
the  parties  on  a  prior  week  day,  and  he 
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formed  a  partnership  for  the  conduct  of 
the  paper  witii  the  one  wiio  signed  the 
contract,  although  he  himself  did  not  do 
so  and  the  parties  entered  into  and  re- 
tained possession  of  the  plant  and  paid  the 
purchase  money,  which  the  seller  received 
without  objection  because  of  tlie  time  when 
the  contract  was  signed,  the  contract  was 
thereby  ratified  and  enforceable  as  if  it 
iiad  not  been  made  on  Sunday.  McAuliffe 
V.  Vauglian,  33:  255,  70  S.  E.  322,  135  Ga. 
852. 
Personal  injury  cases. 

31.  A  servant  who  is  injured  by  the  neg- 
ligent conduct  of  an  incompetent  fellow 
servant,  the  incompetency  being  unknown 
to  him,  may  recover  from  the  cominon  mas- 
ter damages  arising  from  his  breach  of 
duty  in  knowingly  employing  and  retaining 
the  incompetent  servant,  where  the  proof 
shows  that  at  the  time  of  the  injury  tae 
plaintiff,  the  negligent  and  incompetent  fel- 
low servant,  and  the  master  were  all  throe 
engaged  together  in  the  violation  of  a 
penal  statute  of  this  state,  viz.,  tiie  statute 
making  penal  the  pursuit  of  one's  business 
or  work  or  ordinary  calling  on  the  Lord's 
Day.  Hughes  v.  Atlanta  Steel  Company, 
36:  547,  71   S.  E.   728,   136  Ga.   511. 

(Annotated) 

32.  The  owner  of  an  automobile  leased 
for  hire  cannot  escape  liability  for  injury 
to  an  occupant  of  the  car  through  the  neg- 
ligence of  the  chauffeur  because  the  leasing 
was  on  Sunday.  Gterretson  v.  Rambler  Gar- 
age Co.  40:  457,  136  N.  W.  186,  149  Wis. 
528. 


SUNSHINE. 


Validity,  as  trademark,  of  word  "Sunfihine," 
see  Tbademakks,  7. 


SUNSTROKE. 


Injury  to  insured  by,-  see  Insurance,  729, 
730,  750. 


SUPERINTENDENT. 

Of    corporation,    powers    of,    see    Cobpoba- 

TIONS,  141-149. 
Of  public  instruction,  ■  see  Officers,  13. 
Of  schools,  see  Injunction,  319;  Libel  and 

Slander,   107-110. 
As  fellow  servant,  see  Master  and  Serv- 
ant, II.  e,  5,  b. 
Liability  of  mine  superintendent  for  injury 

to  workman  in  shaft,  see  Master  and 

Servant,  1050-1053. 
Notice  to,  as  notice  to  master,  see  Notice, 

27. 
Power  to  agree  to  pay  employee  who  is  laid 

off,  see  Principal  and  Agent,  33. 


SUPERINTENDING  CONTROL— SUPREME  COURT,  ETC. 
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SUPERINTENDING   CONTROL. 

See  Courts,  II.  a,  2, 


SUPERSEDEAS. 


Subrogation  of  surety  on  bond,  see  Subro- 
gation, 25. 

Effect  of  failure  to  give  supersedeas  bond, 
on  rights  of  one  leasing  property  from 
successful  litigant,  see  Lis  Pendens,  10. 

See  also  Appeal  and  Error,  106-109. 


SUPERVISION." 


Of  corporation,  generally,  see  Cobpobations, 
I.  e. 

Master's  duty  as  to,  see  Master  and  Serv- 
ant,  130,  278. 


SUPPLEMENTAI.  IBTLL. 

In  nature  of  bill  of  review,  see  Review,  8,  9. 


SUPPLEMENTAL  PLEADING. 

See  Pleading,  I.  o. 


SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  II. 


SUPPORT. 


Of  child,  see  Contracts,  487,  488;  Divorce 
AND  Separation,  VI.;    Infants,  I.  b. 

Of  wife,  generally,  see  Husband  and  Wife, 
5-14. 

Of  deserted  wife,  see  Husband  and  Wife, 
IV. 

Of  parents,  see  Parent  and  Child,  18. 

In  insane  asylum,  see  Incompetent  Per- 
sons, IV. 

Agreement  to  support  grantor  as  consid- 
eration for  conveyance  of  property,  see 
Contracts,  73. 

Consideration  of  contract  for,  see  Con- 
tracts, 84. 

Definiteness  of  contract  for,  see  Contracts, 
159. 

Contract  to  support  woman  in  consideration 
of  release  of  promise  of  marriage,  see 
Contracts,  159,  480,  720. 

Public  policy  as  to  contract  for,  see  Con- 
tracts, 431. 

Contract  for,  excuse  for  failure  to  perform, 
see  Contracts,  627. 

Recovery  on  quantum  meruit  uj)on  breach 
of  contract  for,  see  Contracts,  644. 
645. 


Breach  of  contract,  see  Contracts,  696,  762, 

767-769. 
Election  of  remedies  in  case  of  breach  of 

contract   for,   see  Election   of   Resie- 

DIES,   36. 
Right    to    rescind    contract    for,    see    Con- 
tracts, 730. 
Cancelation  of  deed  given  in  consideration 

for,  see  Contracts,  767-769;   Equity, 

91. 
Pleading   in   action  to  foreclose  or  rescind 

conveyance    given    for,    see    Pleading, 

439,  447. 
Rights  of  creditors  of  one  whose  support  is 

made  a  lien  upon  property  devised,,  see 

Creditor's  Bill,  8-10. 
Right  of  creditors  to  reach  interest  of  man 

under    contract    for    his    support,    see 

Creditor's  Bill,  19,  20. 
Damages    for    breach    of    contract    for,    see 

Damages,  221. 
Agreement  for  separate  support  of  wife,  see 

Divorce  and  Separation,  VIII. 
Failure  to  support  wife  as  ground  for  di- 
vorce, see  Divorce  and  Separation,  25, 

36,  37. 
Parol  evidence  as  to  agreement  to  convey 

land  in  consideration  of,  see  Evidence, 

957. 
Injunction   to   prevent   alienation   of   prop- 
erty in  suit  by  one  spouse  against  other 

for  support,  see  Injunction,  94. 
Contract   to   furnish,    in    part    payment    of 

rent,  see  Landlord  and  Tenant,  185. 
Mortgage  for,  see  Mortgage,  21,  86. 
Promise  to  convey  property  in  consideration 

of,  see  Injunction,  93;  Specific  Peb- 

FORMANCE,    7,    57. 

Specific  performance  of  promise  to  support 
intended  wife,  see  Specific  Perform- 
ance, 70. 

Creation  of  trust  for,  see  Trusts. 

Reservation  of  lien  for,  in  deed,  see  Ven- 
dor and  Purchaser,  65. 

Lien  in  case  of  conveyance  in  consideration 
of  agreement  to  support  grantor,  see 
Vendor  and  Purchaser,   73. 

Venue  of  suit  for,  see  Venue,  4. 

Condition  for,  in  will,  see  Wills,  268,  269. 

Lateral  support,  see  Lateral  Support. 

Surface  support,  see  DEEa>s,  58;  Surface 
Support;  Trial,  990. 


SUPREME  COURT. 

Original  jurisdiction  of,  see  Coubts,  II.  a,  2. 

4-»« 


SUPREME  COURT  OF  THE  UNITED 
STATES. 
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Jurisdiction  on  appeal,  see  Appeal  and  Er- 
ror, II.  a. 


2546  SURCHARGING— SURVEYORS. 

SURCHARGING.  SURPLUS. 


Surclmrging  account  of  executor  or  admin- 
istrator,   see   ExEcuTOBS   and   Admin- 

ISTHATOBS,   128-133. 


^•» 


SURETIES. 

In  general,  see  Peincipal  and  Stibety. 


♦•» 

SURETY  COMPANY. 

Estoppel  to  deny  liability  according  to 
terms  of  bond,  see  Estoppel,  38. 

Appointment  of  agent  to  receive  service,  see 
Wbit  and  Process,  42. 

In  general,  see  Principal  and  Subety. 


SURETYSHIP. 


V9 

See  Peincipal  and  Subett. 


SURFACE. 


Adverse  possession  of,  see  Advebse  Posses- 

_   SIP*,  78,  86. 

ttaiiantrti' 
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SURFACE  SUPPORT. 


Implied  reservation  as  to,  in  conveyance  of 

coal  with  right  to  remove,  see  Deeds, 
-^''■'  •  68. 
Equitable  jurisdiction  to  prevent  removal 

of,  see  Equity,  47. 
Right  to  recover  under  pleading  in  action 

for  wrongful  removal  of,  see  Evidence, 

2439. 
Injunction  against  removal  of,  see  Injtjnc- 

TiOx\,  203,  204. 
Limitation  of  time  for  bringing  action  for 

injury  to,  see  Limitation  of  Actions, 

195. 
Duty  of  miner  to  leave,  see  Mines,  39-46. 
Correctness-  of  Instruction   on   measure   of 

damages  for  injury  to,  see  TbiAl,  990. 


SURFACE  WATER. 

Municipal    liability   as    to,    see   Municipal 

Cobpobations,  449-459. 
Diversion    or    obstruction    of,    by    railroad 

company,  see  Railroads,  II.  f. 
See  also  Watebs,  II.  g. 


SURGEONS. 


See  Physicians  and  Subgeons. 
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Of  life  insurance  company,  see  Cobpoba- 
tions, 292;  Insubanck,  8-11,  172,  173. 

Use  of,  in  buying  extended  insurance,  aee 
Insubance,  172,  173. 

On  foreclosure,  see  Mobtgage,  VI.  h. 


SURPLUSAGE. 


Treating   words    in   contract   as,    see    Con- 

tbacts,  389. 
In  indictment,  see  Indictment,  etc.,  16-19. 
In  pleading,  see  Pleading,  I.  q. 
In  statute,  see  Statutes,  226. 


SURPRISE. 


Continuance  because  of,  see   Continuancb 

AND  Adjoubnment,  2,  3. 
As  ground  for  relief  against  judgment,  see 

Judgment,  351,  352,  356,  403. 


suhrender. 


Of  insurance  policy,  see  Guardian  and 
Wabd,  9-11,  29;  Insubance,  III.  c. 

Of  leased  property,  see  Evidence.  2281  ; 
Landlobd  and  Tenant,  60,  61;  Princi- 
pal and  Subety,  15-18. 


SURROGATE'S  DECREE. 

Conclusiveness  of,  see  Judgment,  239. 


SURVEY. 

Effect  of  survey  establishing  true  line  on 
title  acquired  by  adverse  possession, 
see  Advebse  Possession,  82. 

Presumption  of  correctness  of,  see  Evi- 
dence, 494. 

Failure  to  mention  island  as  creating  pre- 
sumption as  to  nonexistence,  see  Evi- 
dence, 520. 


.(  !'j. {■>-.;. -- 


rcn 


SURVEYORS. 


Liability  of  surveyor  to  whose  judgment 
question  is  submitted,  for  negligent 
performance  of  duty,  see  Abbitbatiow, 
8. 

Field-book  entries  made  by  deceased  sur- 
veyor as  evidence,  see  Evidence,  856. 

1.  One  employed  to  locate  the  bound- 
aries of  a  lot  upon  which,  to  his  knonl- 
edge,  its  owner  desires  to  place  a  certain 
character  of  building,  will  be  liable  for 
tbe   cost   of   moving   the   building,   in   case, 
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through  his  error  in  making  tlie  survey, 
it  is  not  located  on  the  owner's  property. 
Taft  V.  Rutlierford,  38:  1043,  H!^  l^ac.  740, 
66    Wash.    256.  (Annotated) 

2.  The  existence  of  a  custom  among 
surveyors  to  guarantee  accuracy  of  a  sur- 
vey by  certificate,  for  the  payment  of  a 
fee  larger  than  that  charged  for  a  mere 
survey,  will  not  relieve  one  from  whom 
a  certificate  is  not  required  from  liability 
for  the  cost  of  moving  a  building  which,  in 
reliance  on  his  survey,  was  placed  beyond 
the  boundaries  of  the  owner's  property, 
where  he  knew  at  the  time  of  his  employ- 
ment the  character  of  building  which  was 
to  be  erected  on '  the  lot.  Taft  v.  Ruther- 
ford, 38:  1043,  119  Pac.  740,  66  Wash.  256. 

3.  A  surveyor  employed  to  fix  the 
boundaries  of  a  city  lot  does  not  use  due 
care  if  he  mislocates  the  line  because  he 
misreads  the  figures  on  the  chain  or  over- 
looks a  parking  strip  between  the  roadway 
and  the  lot.  Taft  v.  Rutherford,  38:  1043, 
119  Pac.  740,  66  Wash.  256- 


SURVIVAI/, 


Of   cause   of   action,    see   Abatement   and 
Revival,  II, 


SURVIVING  PARTNER. 


Rights    and 
72-78. 


powers    of,    see    PARTNERSHIP, 


SURVIVORSHIP. 

Insurance  by  husband  and  wife  payable  to 
survivor,  as  insurance  by  each  of  own 
life,  see  Husband  and  Wife,  33. 

Riglits  of  survivor  in  community  property, 
see  Husband  and  Wife,  85. 

Of  boneficiarv  under  will,  see  Wlixs,  310, 
317. 


SUSPENSION. 


Of  sentence,  see  Criminal  Law,  IV.  g;  Es- 
toppel, 116;  Habeas  Corpus,  21, 

Of  business,  effect  of,  on  insurance  policy, 
see  Insurance,  264. 

Mandamus  to  compel  exereise  of  power  of, 
see  Mandamus,  55. 

Of  officers,  see  Officers,  71, 

Of  power  of  alienation,  see  Perpetuities. 

Of  pupils,  see  ScnooLS,  I.  d. 

Mandamus  to  compel  reinstatement  of  sus- 
pended pupil,  see  Mandamus,  90,  91. 


S'WAMP  LANDS. 


Grant  of,  see  Pubijc  Lands,  5-7. 
Digest   1-52  I..R.A.(N.S.) 


SV7EATING. 

Admissibility  of  confession  obtained  by,  see 
Evidence,  1216. 


^>» 


SWINDLING. 

See  False  Pretenses. 


■♦»»■ 


SWITCH. 

Leaving  switch  open  when  passenger  train 

is    expected    as    gross    negligence,    see 

Carriers,    276a. 
Requiring    railroad   company    to   eonstruct, 

see  Constitutional  Law,  443. 
Condemnation   of   right  of  way   for   switch 

connection,  see  Eminent  Domain,  48. 
Right   to   compensation   for  destruction   of, 

see  Eminent   Domain,    263. 
Liability  for  injury  to  servant,  see  Master 

AND  Servant,  381,  397-403. 
Assumption   of  risk  from  unblocked  frogs, 

see  Master  and  Servant,  544,  545,  571. 
Death    of    engineer    by    running    into    open 

switch,   see  Pleading,   304-306. 
Duty  to  station  flagman  at,  see  Railroads, 

154, 


SWITCHMEN. 


Master's  liability  for  injury  to,  see  Master 
and  Servant,  II.  a,  4,  d. 


SW^ITCH  TRACK. 


Duty  of  railroad  company  to  furnish  siding^ 
facilities,  see  Carriers,  1001. 


SWITCH  YARDS. 

Damages  for  condemnation  of,  see  Dam- 
ages, 539. 

Consequential  injury  from  location  of,  see 
Eminent  Domain,  266, 

As  nuisance,  see  Municipal  Corporations, 
156,  157;   Trial,  644. 


SYNDICATE. 


Rights  and  liabilities  of  promoters  of  cor- 
porations, generally,  see  Corporations, 
IV.  h. 


SYPHILIS. 


Condonation  preventing  divorce  because  of, 
see  Divorce  and  Separation,  74,  75. 

Effect  of,  on  amount  of  alimony,  see  Di- 
vorce AND  Separation,  121. 


2548 


SYRUP— TAX  DISTRICTS. 


SYRUP. 


State  regulation  of  labels  on,  as  affecting 
interstate  commerce,  see  Commebce, 
105-108. 


SYSTEM. 

For  checking  accounts,  patent  on,  see  Pat- 
ents, 2. 

For  reckoning  time,  question  for  jury  as  to, 
see  Tkial,  327. 


TABULATIONS. 

rfi.. 

Admissibility  of,  in  evidence,  see  Evidence, 
861-856.  ' 


TACKING. 


Of  disability  of  coverture  to  disability  of 
nonage,  to  toll  bar  of  statute  of  limi- 
tations,   see   Limitation   of   Actions, 

?r    237. 

Of  adverse  possessions,  see  Advebse  Posses- 
sion, 89,  90. 


TAIL. 

Estates  in,  see  Deeds,  II.  e,  3;  Wills,  III. 
g,  3. 


TAILORS. 

Suit  club  as  lottery,  see  Lottery,  6. 


TAKING. 


What   constitutes,    see   Eminent    Domain, 
III.  b. 


TALESMEN. 


See  JUKY. 


TALKING  MACHINES. 

Infringement  of  patent  on,  by  manufacture 
and  sale  of  unpatented  disc  for  use  in, 
see  Patents,   12. 

Authority  of  agent  to  warrant  that  one 
buying  talking  machines  to  be  given 
away  as  advertisement  will  sell  certain 
number  of  records,  see  Pbincipal  akd 
Agent,  40. 

Digest  1-52  L.R.A.(N.S.) 


TANK. 

Proximate  cause  of  collapse  of,  see  Proxi- 
mate Cause,  150. 


TAPPING. 

Of  telephone  wire,  see  Telephonbs,  2. 


TARIFF. 

As  to  customs  duties,  see  Duties. 


TAX  COLLECTORS. 

Suit  against,  for  accounting,  see  Account- 
ing, 6, 

Embezzlement  by,  see  Action  or  Suit,  84. 

Right  to  allowance  for  attorneys'  fees,  see 
Costs,  27. 

Discovery  in  action  against,  for  money  col- 
lected, see  Discovery  and  Inspection, 
4. 

Fiduciary  relation  between  tax  collector 
and  township,  see  Equity,  76. 

Libel  by,  see  Libel  and  Slander,  175. 

Right  to  raise  salary  during  term  of  office, 
see  Officers,  92. 

Right  of  sureties  on  bond  of,  to  recover  for 
loss  caused  by  negligence  of  other  pub- 
lic officer,  see  Principal  and  Surety, 
68,  69. 

Compensation  of,  see  Taxes,  192. 


TAX  COMMISSION. 

Appropriation  to  pay  expenses  and  sal- 
aries of  tax  commission,  see  Appbopbi- 
ations,  9-13. 


TAX  DEEDS. 


See  Taxes,  III.  f. 


TAX  DISTRICTS. 

In  general,  see  Taxes,  I.  a. 


TAXES. 
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TAXES. 

/.  Po^cers    of    taxation;    what    tax- 
able, 1-120. 

a.  Taxation   districts. 

b.  Power  of  state   or  territory 

to  tax  Federal  agencies,  in- 
strumentalities, and  prop- 
erty, 1—5. 
e.  Equality;  uniformity;  dis- 
ci'imination ;  double  taxa- 
tion,   6—34:. 

d.  For    wJuit    purpose    or    use, 

35-4:2. 

e.  What  taxable,  43—78. 

1.  In   general;    what   must 

be,   43-72. 

2.  Corporations  and  stocJc, 

73-78. 
■f.  Exemptions,  79—120. 

1.  In  general,  79—84. 

2.  Corporations    and    their 

property,   85—89. 

3.  Property       devoted       to 

educational ;  chaHta- 
ble,  or  religious  pur- 
poses, 90—109. 

4.  Public    property,     110— 

120. 
II.  Where  taxable;  situ^,  121—151. 
III.  Assessment;    enforcement,    152— 
262. 

a.  In  general;  levy  and  appor- 

tionment,  152—158.  . 

b.  Assessment,   159—189. 

1.  In  general,   159—178. 

2.  Valuation,    179-189. 

c.  Tax  officers,  190—192. 

d.  Revieiv;    correction;    equal- 

ization; appeal,  193—201. 

e.  Personal    obligation;    action 

for  collection,  202—205. 

f.  Sale;    deed;    rights    of   pur- 

cJiasers,    206—245. 

g.  Redemption;    notice    to    re- 

deem, 246-254. 
h.  Who  must  pay;  corporation 

taxes,  255-258. 
i.  Payment;    tender;    remedies 

as      between      individuals, 

259-262. 
j.  Remission   or   abatement    of 

taxes. 
fc.  Use  of  proceeds. 
IT.  Lien,  263-267. 
F.  Succession  tax,  268-360. 

a.  In  general,   268—281. 

b.  Exemptions ;  uniformity, 

282-293. 

c.  Persons,  property,  transfers, 

and     interests     subject     to 
tax,  294—349. 

d.  Assessment    and    collection, 

350-360. 
VI.  Income  tax,  361—364. 

a.  In  general,  361,  362. 

b.  Equality ;      uniformity; 

double  taxation,  363,  364. 
VII.  Stock  transfer  tax,  365—369. 

Jurisdiction  of  appeal  in  action  involving 
constitutionality  of,  see  Appeal  And 
Erbob,  77. 

Digest  1-52  I^R.A.(N.S.) 


Priority  of  claim  for,  as  against  bankrupt's 

estate,  see  Bankbtjptcy,  137. 
Deposit   of   tax  moneys   as   trust   funds   on 

bank's  insolvency,  see  Banks,  223,  224. 
As  cloud  on  title,  see  Cloud  on  Title,  14. 
Taxation   as  affecting  interstate  commerce, 

see  COMMEBCE,  IV.,  V. 
Delegation  of  power  as  to,   see  Constittj- 

TiONAL  Law,  93,  94,  113. 
Due  .process    as    to,    see    Constitutional 

Law,  II.  b,  3. 
Vested   rights   as  to,   see   Constitutional 

Law,  68-70. 
Provision  for,  as  exercise  of  police  power^ 

see  Constitutional  Law,  642. 
Contract  to  discover  taxable  properly  not 

assessed,  see  Contracts,  600, 
Power  of  counties  as  to,  see  Counties,  II.  c. 
Payment  for  public  building  out  of  tax  levy 

for  series  of  years,  effect  on  debt  limit, 

see  Counties,  27,  28. 
Review    of    legislative    decision    as   to,    see 

Courts,  I.  c,  2,  c. 
Power  of  court  as  to,  see  Courts,  149. 
Presumption  and  burden  of  proof  as  to  tax 

matters,  see  Evidence,  497-500. 
Admissibility  in  evidence  of  exemplification 

of  tax  digest,  see  Evidence,  758. 
Labor  on  highway  as  tax,  see  Highways, 

141-146. 
Presumption  that  funds  for  paying  taxes  on 

separate  property  belonged  to  commun- 
ity, see  Husband  and  Wife,  82. 
Interest  on,  see  Interest,  8,  9. 
License,  generally,  see  License,  II. 
Unaccepted  offer  to  turn  over  tax  receipt 

as    promise    interrupting    running    of 

limitations,    see    Limitation    of    Ac- 
tions, 342. 
Matters  peculiar  to  municipal  taxation,  see 

Municipal  Corporations,  II.  h. 
Emergency    tax,    see   Municipal    Corpora- 
tions, 56,  491. 
Notice    to    principal    of    agent's    misappro- 

piration  of  money  to  pay,  see  Notice, 

45. 
Poll  tax,  see  Poll  Tax. 
Assessments   for   public   improvements,   see 

Public  Improvements,  III. 
Failure  to  pay  taxes  imposed  by  register 

tax  law,   see  Records  and  Recording 

Laws,  17,  18. 
Matters     peculiar     to     school     taxes,     see 

Schools,  50-52. 
Validity  of  tax  law,  see  Statutes,  21. 
Partial    invalidity    of    statute    as    to,    see 

Statutes,  60,  82. 
Sufficiency    of    title    of    statute    as    to,    see 

Statutes,  91,  103-107. 
Plurality    of    subjects    in   tax   statute,    see 

Statutes,  148. 
Special  legislation  as  to,  see  Statutes,  179. 
Construction  of  statute  as  to,  see  Statutes, 

210,  221,  241,  242,  273-275,  315,  316. 
Effect    of    unconstitutional    amendment    of 

tax  law,  see  Statutes,  328. 
Effect  of  repeal  of  statute  as  to,  see  Stat- 
utes,  362,   363. 
Trover  to  recover  tax  receipts,  see  Trovers, 

12. 
Water  rates,  see  Waters,  III.  b,  3. 
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TAXES,  I.  a— c. 


"JuPotmerHi  of  eaxati<m;  what  taxable. 

Tr.- 


a.  Toitation  districts. 


(See  alto   same   heading   in   Digest   L.R.A. 


Ab  affecting  commerce,  see  Commeecb,  V. 
Delegation  of  power  to  fix  taxing  district, 

see  Constitutional  Law,  108. 
Bill  to  compel  several  taxing  districts  to 

come  into  court  and  settle  question  as 
'i     to  which   has   authority   to  tax   trust 

estate,  see  Intebplbadeib,  6. 

\>.  Pawer  of  state  or  territory  to  tax 
Federal  agencies,  instrumentalities, 
and  property. 


(iSee  also  same  heading  in  Digest   L.R.A. 
1-tO.) 

Subjection   of   United   States   bonds  to   in- 
heritance   tax,    see    infra,    335. 
Estoppel  of  state  to  assess  imd  tax  lands, 
no  -see  Estoppel,  24.  -.iT; 

1.  Checks  drawn  by  the  United  States 
Treasurer  in  payment  of  interest  on  gov- 
ernment consols  are  not  exempt  from  state 
taxation  under  a  provision  of  the  United 
States  Revised  Statutes  exempting  "all 
stocks,  bonds,  Treasury  notes,  and  other  ob- 
ligations" of  the  United  States.  Hibernia 
Sav.  &  L.  Soc.  V.  San  Francisco,  5:  608,  72 
Pac.  920,  139  Cal.  205.  (Annotated) 
National  banks. 

2.  Bonds  of  the  United  States  held  by  a 
national  bank  as  part  of  its  capital  cannot 
be  taxed  by  the  state  or  under  its  authority. 
Old  Nat.  Bank  v.  Berkeley  County  Court, 
3:  584,  52  S.  E.  494,  59  W.  Va.  559. 

(Annotated) 
National   bank   shares. 
See  also  infra,  15. 

3.  Stock  in  a  national  bank  may  be 
taxed  to  its  owner  under  W.  Va.  Code  1899, 
chap.  29,  §  09.  Old  Nat.  Bank  v.  Berkeley 
County  Court,  3:  584,  52  S.  E.  494,  59  W. 
Va.  559. 

Federal  property. 

4.  If  land  once  owned  and  used  by  the 
United  States  for  governmental  purposes 
be  sold  to  private  persons,  pursuant  to  an 
act  of  Congress,  and  the  legal  title  re- 
tained to  secure  the  future  payment  of  any 
part  of  the  purchase  money,  it  is  not  liable 
to  taxation  by  the  state  or  by  any  of  the 
state's  governmental  agencies,  so  long  as 
the  lien  in  favor  of  the  United  States  re- 
mains unsatisfied.  Copp  v.  State,  35:  669, 
71  S.  E.  580,  69  W.  Va.  439.       (Annotated) 

5.  Salary  of  an  officer  of  the  Federal 
government  which  has  been  drawn  and  de- 
posited in  bank  is  not  exempt  from  state 
taxation.  Dyer  v.  Melrose,  34:  1215,  83  N. 
E.  6,  197  Mass.  99.  (Annotated) 
Digest  1-52  r,.R.A.(N.S.) 


c.  Equality;        uniformity;        discrimi- 
nation; double  taxation. 

(Bee  also  same  headiny  in  Digest  L.Ii.A. 
1-10.) 

Application  of  uniformity  or  equality  rule 
to  succession  or  inheritance  taxes,  see 
infra,  V.  b. 

Violation  of  equality  and  uniformity  rule 
by  exemption  from  taxation,  see  infra, 
83,  84. 

Uniformity  of  dog  tax,  see  Anhtals,  40: 
Coxstitutional  Law,  232. 

Equal  protection  and  privileges  as  to,  see 
CoxsTiruTioxAL  Law,  II.  a,  4. 

Presumption  of  discrimination  in  statute 
as  to  assessment  of  chair-car  compan- 
ies, see  EviDEXCK,  06. 

Evidence  on  question  of  discrimination,  see 
Evidence,  1684. 

Uniformity  and  equality  as  to  license,  see 
License,  II.  d. 

Uniformity  of  poll  tax,  see  Poll  Tax,  2. 

Uniformity  in  assessment  for  local  im- 
provements, see  Public  Impeovements, 
29-31. 

Special  legislation  as  to  tax,  see  Statutes, 
179. 

See  also  infra,  42,  80,  81 ;  Schools,  15, 

6.  The  expenses  incurred  by  an  entomo- 
logical commission  in  treating  trees,  shrubs, 
and  plants  for  insect  and  plant  diseases, 
which  are  assessed  upon  the  owners  of  the 
property,  are  not  taxes,  and  therefore  such 
assessment  is  not  within  the  constitutional 
provision  requiring  a  nniform  and  equal 
rate  of  taxation.  Balch  v.  Glenn,  43:  1080, 
119  Pac.  67,  85  Kan.  735. 

7.  An  assessment  levied  on  those  con- 
ducting hazardous  occupations,  to  provide 
an  indemnity  fund  for  tlieir  employees,  is 
not  within  a  constitutional  provision  requir- 
ing taxes  to  be  equal  and  uniform,  since  it 
is  in  the  nature  of  a  license  tax.  State  ex 
rel.  Davis-Smith  Co.  v.  Clausen,  37:  466, 
117  Pac.  1101,  65  Wash.  156. 

8.  The  constitutional  requirement  of 
uniformity  of  taxation  is  not  violated  by 
requiring  property  owners  to  bear  the  ex- 
pense of  the  destruction  by  public  authori- 
ties, of  noxious  weeds  allowed  by  them  to 
grow  upon  their  property.  Wedemeyer  v. 
Crouch,  43:  1090,  122  Pac."  366,  68  Wash.  14. 

9.  A  statute  making  the  estates  of  per- 
sons committed  to  the  state  hospital  for 
the  insane  liable  for  the  cost  of  their  main- 
tenance therein  does  not  conflict  with  the 
constitutional  provision  requiring  uniform 
and  equal  taxation,  since  what  is  paid  as 
tax  is  for  the  benefit  of  the  public,  while 
that  which  is  paid  for  the  supjiort  of  the  in- 
dividual is  for  his  own  benefit.  Kaiser  v. 
State,  24:  295,  102  Pac.  454,  80  Ran.  364. 

10.  A  statute  retjuiring  pajTnent  of  fees 
upon  property  coming  before  the  probate 
court  in  proportion  to  the  value  of  the 
estate,  which  are  to  be  turned  into  the 
county  treasury,  and  become  part  of  the 
public  funds,  provides  a  ta.x  on  property 
within  the  meaning  of  a  constitutional  pro- 
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vision  that  the  rate  shall  be  equal  a:d  uni- 
form. State  ex  rel.  Nettleton  v.  Case,  i: 
152,  81  Pac.  554,  39  Wash.  177.  (Annotated) 

11.  Property  cannot  be  classified  accord- 
ing to  the  value  of  its  owner's  estate, 
so  that  it  shall  bear  a  greater  percentage 
of  taxation  than  is  assessed  against  similar 
property  which  forms  part  of  a  smaller 
estate.  State  ex  rel.  Nettleton  v.  Case,  i: 
152,  81  Pac.  554,  39  Wash.  177. 

12.  Measuring  the  tax  on  express  com- 
panies by  their  receipts  does  not  violate  the 
constitutional  provisions  requiring  uniform- 
ity of  taxation  or  the  equal  protection  and 
due  process  of  law.  State  v.  United  States 
Exp.  Co.  37:  1127,  131  N.  W.  489,  114  Minn. 
346. 

13.  A  statute  which  requires  a  school 
district  in  which  certain  instruction  is  not 
given,  to  pay  the  tuition  of  its  pupils  in 
another  district  in  which  such  instruction 
is  given,  and  which  has  a  uniform  appli- 
cation to  the  entire  state  and  operates 
alike  on  all  persons  and  property  similarly 
situated,  does  not  violate  the  constitutional 
requirement  of  equality  of  taxation.  As- 
sociated Schools  V.  School  Dist.  No.  83, 
47:  200,   142  N.  W.  325.   122  Minn.  254. 

14.  A  statute  releasing  the  liability  of  a 
county  treasurer  for  public  money  lost 
through  failure  of  a  bank  in  which  it  was 
deposrted  does  not  violate  a  constitutional 
requirement  of  uniformity  of  taxation,  or 
that  every  law  imposing  a  tax  shall  state 
distinctly  the  object  to  which  it  shall  be 
applied.  Miller  v.  Henry,  41:  97,  124  Pac. 
197,  62  Or.  4. 

15.  A  tax  against  a  state  bank  which  is 
entitled  to  have  deducted  from  the  assess- 
ment of  its  capital  so  much  thereof  as  is  in- 
vested in  United  States  bonds  discriminates 
against  a  national  bank  shareholder  who  is 
assessed  upon  the  value  of  his  share  in  the 
national  bank's  capital,  from  which  no  such 
deduction  is  allowed.  Citizens'  Nat.  Bank 
v.  Burton,  10:  947,  90  S.  W.  944,  121  Ky. 
876.  (Annotated) 

16.  A  tax  upon  insurance  companies  do- 
ing business  in  municipalities,  to  provide  a 
fund  for  the  benefit  of  disabled  and  super- 
annuated firemen,  is  void  for  lack  of  uni- 
formity, ^tna  F.  Ins.  Co.  v.  Jones,  13: 
1 147,  59  S.  E.  148,  78  S.  C.  445. 

17.  The  Minnesota  act  imposing  a  tax 
upon  the  record  of  a  mortgage  is  not  open 
to  a  constitutional  objection  on  the  ground 
that  it  does  not  impose  the  tax  uniformly 
upon  all  of  the  class  of  mortgages  included 
within  its  provisions,  or  assess  the  tax  in 
accord  with  the  actual  value  of  the  security. 
Orr  V.  Sutton,  42:  146,  137  N.  W.  973,  119 
Minn.  193. 

Application  of  rule  to  municipalities. 

18.  The  principle  of  equal  taxation  re- 
quires the  taxation  of  the  property  of  a  wa- 
ter company  organized  to  sell  water  to  pri- 
vate consumers  at  the  lowest  rates,  although 
all  its  stock  is  owned  by  the  municipal  cor- 
poration itself,  where  only  a  fraction  of 
the  inhabitants  of  the  city  patronize  the 
company;  since  its  exemjition  would  cast  a 
portion  of  the  burden  wliich  should  rest  on 
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I  the  patrons  of  the  company   upon  all  the 
j  inhabitants  of  the   city.     Louisville  v.   Mc- 

Ateer,  i:  766,  81  S.  W.  698,  26  Ky.  L.  Rep. 

425.  (Annotated) 

Classification    of    subjects. 

See  also  supra,  11. 

19.  The  imposition  of  the  same  tax  upon 
the  transfer  of  each  share  of  corporate  stock 
without  regard  to  its  value  is  invalid,  since 
the  classification  is  purely  arbitrary.  Peo- 
ple ex  rel.  Farrington  v.  Mensching,  10: 
625,  79  N.  E.  884,  187  N.  Y.  8. 

20.  A  municipal  ordinance  which  im- 
poses upon  packing  houses  and  other  im- 
porters a  fee  for  inspection  of  meats  im- 
ported from  another  state,  while  no  similar 
fees  are  charged  as  to  other  establishments 
selling  meats,  is  discriminatory  in  char- 
acter and  void.  Armour  &  Co.  v.  Augusta, 
27:  676,  67  S.  E.  417,  134  Ga.  178. 
Discrimination     betiv^eeu     individuals 

and  corporations. 

21.  Tlie  mere  right  to  be  a  corporation  is 
not  within  the  operation  of  a  constitutional 
provision  for  uniform  and  equal  taxation, 
so  that  every  person  or  corporation  shall 
pay  a  tax  in  proportion  to  the  value  of  his 
or  its  property.  Blackrock  Copper  Min.  & 
M.  Co.  V.  Tingey,  28:  255,  98  Pac.  180,  34 
Utah,  369. 

22.  Stockholders  of  a  bank  are  not  de- 
nied constitutional  privileges  and  immu- 
nities, uniformity  of  taxation,  or  the  equal 
protection  of  the  laws,  by  a  statute  allowing 
a  deduction,  in  fixing  the  value  of  its  capi- 
tal stock  for  taxation,  of  only  the  assessed 
value  of  real  estate  held  by  it,  rather  than 
the  amount  invested  in  real  estate,  although 
it  results  in  the  taxation  of  the  real  estate 
to  its  full  value,  while  such  property  is  as- 
sessed to  others  at  only  a  fraction  of  its 
value,  if  the  statute  provides  that  it  shall 
be  assessed  at  its  full  value.  Smith  v. 
Stephens,  30:  704,  91  N.  E.  167,  173  Ind. 
564.  (Annotated) 
Deducting   debts. 

See  also   infra,   80,   185. 

23.  The  constitutional  requirement  of 
uniformity  of  taxation  is  not  violated  by  a 
statute  permitting  the  deduction  of  debts 
from  credits  in  listing  personal  property 
for  taxation.  Stumpf  v.  Storz,  23:  152,  120 
N.  W.  618,  156  Mich.  228. 

As  to  railroads. 

See  also  Consiitutiokal  Law,  403. 

24.  A  statute  providing  for  assessment  of 
the  intangible  assets  of  railroad  corpora- 
tions is  not  unequal  because  it  fails  to  pro- 
vide, also,  for  sleeping,  dining,  and  palace 
cars,  and  other  similar  corporations.  Mis- 
souri, K.  &  T.  R.  Co.  v.  Shannon,  10:  681, 
100  S.  W.  138,  100  Tex.  379. 

25.  The  requirement  of  uniformity  and 
equality  of  taxation  is  not  violated  by  pro- 
viding for  the  assessment  of  the  intangible 
assets  of  railroads  by  a  state  board.  Mis- 
souri. K.  &  T.  R.  Co.  V.  Shannon,  10:  68i, 
100  S.  W.  138,  100  Tex.  379. 

Double   taxation. 

In  succession  tax,  see  infra,  270. 

Income   tax   as,   see   infra,   364. 
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Requiring  labor  on  highway  as,  see  High- 
ways, 143. 

By  imposition  of  license  tax,  see  Licenses, 
25-28. 

See  also  infra,  75,  76,  125. 

26.  The  provisions  of  W.  Va.  Acts  1905, 
chap.  35,  p.  285,  imposing  a  tax  upon  chat- 
tels real,  including  leasehold  estates  in  coal 
lands,  are  not  in  violation,  as  double  taxa- 
tion, or  otherwise,  of  the  state  constitution. 
Harvey  Coal  &  C.  Co.  v.  Dillon,  6:  628,  53 
S.  E.  928,  59  W.  Va.  605. 

27.  Trust  funds  invested  in  the  stocks 
of  corporations  which  have  paid  the  tax  re- 
quired by  law  cannot  be  again  subjected  to 
the  payment  of  an  independent  tax  in  a 
proceeding  against  them  directly.  Com.  ex 
rel.  Albritton  v.  Thomas,  6:  320,  83  S.  W. 
572,  119  Ky.  208. 

28.  Shares  of  stock  of  a  foreign  corpora- 
tion are  personal  property  taxable  to  the 
owner  at  his  domicil,  notwithstanding  the 
fact  that  they  may  already  have  been  taxed 
in  another  state,  such  taxation  not  being 
double,  and  not  violating  constitutional  pro- 
visions relating  to  the  uniformity  of  laws, 
the  granting  of  special  privileges,  or  the 
taxation  of  property  of  corporations  for  pe- 
cuniary profit,  the  same  as  that  of  individ- 
uals. Judy  V.  Beckwith,  15:  142,  114  N.  W. 
565,  137  Iowa,  24.  (Annotated) 

29.  The  fact  that  shares  of  corporate 
stock  have  been  assessed  in  a  foreign  state 
will  not  exempt  the  owner  from  listing 
them  for  taxation  in  his  own  state,  under 
a  statute  providing  that  corporate  stock  not 
otherwise  assessed  shall  be  listed  and  as- 
sessed where  the  owner  lives,  except  as  oth- 
erwise provided,  the  statute  referring  only 
to  assessments  within  the  state.  Judy  v. 
Beckwith,  15:  142,  114  N.  W.  565,  137  Iowa, 
24. 

30.  A  tax  upon  the  shares  of  a  bank's 
stock,  and  upon  its  assets,  is  double,  and 
cannot  be  levied  in  the  absence  of  express 
legislative  authority.  East  Livermore  v. 
Livermore  Falls  T.  &  Bkg.  Co.  15:  952,  69 
Atl.  306,  103  Me.  418.  (Annotated) 

31.  A  state  is  not  deprived  of  the  power 
of  taxing  property  which,  at  the  death  of 
its  owner  domiciled  in  such  state,  was  lo- 
cated in  another  state,  by  the  fact  that  the 
property  is  also  subject  to  taxation  under 
the  laws  of  the  latter.  Mann  v.  Carter,  15: 
150,  68  Atl.  130,  74  N.  H.  345.   (Annotated) 

32.  The  taxation  of  mortgages  and  also 
of  the  real  estate  bound  by  them  to  its  full 
value  is  not  invalid  as  double  taxation. 
Stumpf  v.*  Storz,  23:  152,  120  N.  W.  618,  156 
Mich.   228.  (Annotated) 

33.  Contracts  for  the  sale  of  land,  se- 
cured by  a  referee  appointed  to  sell  lands 
for  partition,  should  be  treated  as  real  es- 
tate, so  that  the  taxation  of  them  in  his 
hands  would  result  in  double  taxation.  Re 
Boyd,  17:  1220,  116  N.  W.  700,  138  Iowa,  583. 

34.  The  taxation  of  a  board  of  trade 
membership  in  a  board  of  trade  which  pays 
taxes  on  its  physical  and  tangible  property 
is  not  double  taxation  where  the  board  does 
not  pay  taxes  upon  the  intangible  rights 
which  constitutes  the  value  of  a  member- 
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ship.     Re  Personal  Property  Taxes,  50:255, 
145  N.  W.   108,   124  Minn,  398. 

d.  For  what  purpose  or  use. 

(See  also  same  heading  in  Digest  LJt^. 
1-70.) 

Tax  on  dogs  to  indemnify  owners  of  sheep 
injured  by,  see  Animals,  39;  Stat- 
utes,  148. 

Constitutionality  of  levy  by  legislature  of 
tax  for  highway  purposes,  see  Consti- 
tutional Law,  144. 

Purposes  for  which  county  may  tax,  see 
Counties,  II,  c. 

Authority  to  levy  tax  to  pay  preliminary 
expenses  of  organizing  drainage  dis- 
trict, see  Drainage  Districts,  7. 

Assessment  for  drains  and  sewers,  see 
Drains  and  Sewers,  III. 

Assessment  upon  insurance  companies  to 
pension  firemen,  see  Fibe  Depart- 
ment,   1. 

Proceeding  by  mandamus  to  compel  levy  of, 
to  pay  municipal  warrants,  see  Limita- 
tion OF  Actions,  212. 

For  street  improvements,  see  Public  Im- 
provements. 

Purposes  for  which  public  funds  may  be 
used,  see  Public  Moneys,  II. 

To  provide  free  high  school  instruction  for 
pupils  outside  of  high  school  districts, 
see  Statutes,  106. 

See  also  supra,  16. 

35.  The  power  to  levy  taxes,  reposed  in 
the  general  assembly  of  the  state  of  Ohio, 
is  subject,  without  express  proliibition,  to 
tlie  inherent  limitation  that  it  maj'  be  ex- 
ercised only  for  a  public  purpose.  Davies 
V.  State  ex  rel.  Boyles,  7:  1196,  78  N.  K. 
955,  75  Ohio  St.  114. 

36.  The  provisions  of  97  Ohio  Laws,  p. 
392,  that  all  male  blind  persons  over  the 
age  of  twenty-one  years,  and  all  female 
blind  persons  over  the  age  of  eighteen  years, 
who  have  been  residents  of  the  state  for 
five  years  and  of  the  county  for  one  year, 
and  have  no  property  or  means  by  which  to 
support  themselves,  shall  be  entitled  to  re- 
ceive not  more  than  $25  per  capita  quarter- 
ly from  the  county  treasury, — are  unconsti- 
tutional for  the  reason  that  they  require 
the  expenditure  for  a  private  purpose  of 
public  funds  raised  by  taxation.  Davies  v. 
State  ex  rel.  Boyles,  7:  1196,  78  N.  E.  956, 
75  Ohio  St.   114.  (Annotated) 

37.  A  constitutional  provision  allowing 
counties  to  levy  a  special  tax  in  addition 
to  the  amount  they  may  have  regularly  col- 
lected, to  pay  for  public  buildings,  has  no 
operation  in  counties  where  the  indebted- 
ness exceeds  the  limitation  imposed  upon 
them  by  another  section.  Hagau  v.  Com- 
missioners Court,  37:  1027,  49  So.  417,  160 
Ala.  544, 

.'?8.  The  maintenance  by  a  municipality 
of  a  public  yard  for  the  sale  of  fuel  to  its 
inliabitants  at  cost  is  not  prohibited  by  a 
constitutional  provision  limiting  the  power 
of  taxation  to  a  public  use.  Laughlin  v. 
Portland,  51:  1143,  90  Atl.  318,  111  Me.  480. 
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39.  A  provision  for  the  relief  of  injured 
firemen  and  their  families  by  a  fund  to  be 
placed  in  the  hands  of  the  firemen's  relief 
association  is  not  a  public  purpose  for  which 
a  tax  may  be  levied  on  fire  insurance  com- 
panies doing  business  within  the  municipal- 
ity, ^tna  F.  Ins.  Co.  v.  Jones,  13:  1147, 
59  S.  E.  148,  78  S.  C.  445.  (Annotated) 

40.  A  tax  is  levied  for  a  public  purpose 
within  the  meaning  of  the  Constitution, 
when  the  money  is  used  to  pay  a  pension 
granted  in  consideration  of  public  services. 
Bosworth  V.  Harp,  45:  692,  157  S.  W.  1084, 
154  Ky.  559. 

41.  Requiring  municipal  corporations  to 
compensate  all  workmen  injured  in  their 
employ  does  not  require  taxes  to  be  levied 
for  other  than  public  purposes,  or  deprive 
taxpayers  of  their  property  without  due 
process  of  law.  Borgnis  v.  Falk  Co.  37:  489, 
133  N.  W.  209,  147  Wis.  327. 

42.  A  tax  on  dogs  for  the  promotion  of 
the  sheep  industry  by  providing  funds  to 
make  good  losses  of  sheep  caused  by  dogs  is 
a  police  measure,  and  not  within  constitu- 
tional provisions  requiring  taxes  to  be  for 
public  purposes  and  uniformly  assessed. 
McGlone  v.  Womack,  17:  855,  111  S.  W.  688, 
129  Ky.  274. 

To  aid   railroads. 

Railroad  aid  bonds,  see  Bonds,  80,  83,  103, 
104. 

e.  WJiat  taxable. 

1.  In  general;  wluit  must  be. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Taxation  of  Federal  agencies  and  instru- 
mentalities by  state  or  territorial  gov- 
ernments, see  supra,  1.  b. 

Violation  of  equality  and  uniformity  rule, 
see  supra,  I.  c. 

Deduction  of  debts  in  making  assessment, 
see  supra,  23;   infra,  185. 

Taxation  of  property  already  taxed  as  dou- 
ble taxation,  see  supra,  26-34. 

Property  exempt,  see  infra,  I.  f. 

Determination  of  value  in  making  assess- 
ment, see  infra.  III.  b,  2. 

Property,  transfers,  and  interests  subject 
to  inheritance  or  succession  tax,  see 
infra,  V.  c. 

On  dogs,  see  Animals,  I.  f. 

Taxation  of  subjects  of  commerce,  see  Com- 
merce,  V. 

Statute  authorizing  taxation  of  chattels 
real,  see  Constitutional  Law,  223. 

Tax  on  judgments  entered  in  courts  of  rec- 
ord, see  Constitutional  Law,  226. 

Labor  on  highway  as  property  subject  to 
tax,  see  Highways,  141. 

License  tax  on  sale  of  liquors,  see  Intoxi- 
cating Liquors,  II. 

By  municipality,  see  Municipal  Corpora- 
tions, II.  h,  2. 

For  local  improvement  assessments,  see 
Public  ImprovhJments,  III.  c. 

43.  Special  taxes  cannot  be  levied  unless 
the  property  charged  receives  a  correspond- 
Dieest  1-52  L.R.A.(N.S.) 


ing  physical,  material,  and  substantial  bene- 
fit from  the  exaction.  Owensboro  v.  Sween- 
ey, 18:  181,  111  S.  W.  364,  33  Ky.  L.  Rep. 
823,  930. 

44.  A  constitutional  provision  that  taxes 
shall  be  levied  on  such  property  as  the  legis- 
lature shall  prescribe  does  not,  by  the  rule 
of  exclusion,  prevent  a  tax  on  privileges, — 
at  least  where  the  constitutional  debates  in- 
dicate that  it  was  not  intended  to  deal 
with  the  taxation  of  privileges,  and  the 
practical  construction  for  many  years  has 
assumed  that  it  did  not.  Nunnemacher  v. 
State,  9:  121,  108  N.  W.  627,  129  Wis.  190. 

45.  Property  acquired  after  assessment 
day  is  taxable  for  the  period  of  the  year 
remaining  after  its  acquisition,  under  a 
statute  requiring  all  taxable  property  to 
be  assessed.  Citizens  Bank  &  T.  Co.  v. 
Board  of  Assessors,  38:  1157,  57  So.  528, 
129  La.  1091.  (Annotated) 

46.  A  tax  on  the  earnings  of  an  express 
company  may  be  regarded  as  one  on  its 
property,  although  measured  by  earnings. 
State  v.  United  States  Exp.  Co.  37:  1127, 
131  N.  W.  489,  114  Minn.  346. 

47.  The  privilege  granted  a  licensee  to 
sell  intoxicating  liquors  is  not  subject  to 
assessment  for  taxation,  under  a  statute 
providing  for  an  ad  valorem  tax.  Harding 
V.  Board  of  Equalization,  37:  455,  133  ]S. 
W.   191,   90  Neb.  232. 

Leaseliold  of  state  property. 

48.  A  leasehold  of  property  belonging  to 
the  state,  which  conveys  a  mere  usufructu- 
ary interest,  is  not  subject  to  taxation  un- 
less expressly  made  so  by  statute,  and  this 
is  not  eflfected  by  statutes  declaring  that 
the  term  "real  estate"  for  purposes  of  taxa- 
tion shall  include  the  possession,  or  right 
to  possession,  of  land,  and  repealing  a  pro- 
vision making  the  lessor  of  real  estate  liable 
for  the  taxes  thereon;  and  the  fact  that 
the  property  cannot  be  taxed  to  the  state  is 
immaterial.  San  Pedro,  L.  A.  &  S.  L.  R. 
Co.  v.  Los  Angeles,  52:  991,  139  Pac.  1071, 
167  Cal.  425,  (Annotated) 
Membership  in  board  of  trade. 
Double  taxation  of,  see  siipra,  34. 

49.  A  board  of  trade  membership  is 
properly  taxable  as  personal  property  in  a 
a  state  the  settled  policy  of  which  as  ex- 
pressed in  its  Constitution,  statutes,  and 
decisions  is  that  all  property  within  tlic 
state  shall  be  taxed  unless  exempt,  although 
a  statute  enumerates  eleven  specific  classes 
of  personal  property  in  no  one  of  which  is 
a  board  of  trade  membership  included  by 
name.  Re  Personal  Property  Taxes,  50:  255, 
145  N.  W.  108,  124  Minn.  398.     (Annotated) 

50.  The  taxation  of  a  board  of  trade 
membership  does  not  violate  any  provision 
of  the  Federal  or  state  Constitution.  Re 
Personal  Property  Taxes,  50:  255,  145  N. 
W.  108,  124  Minn.  398. 

Minerals;  oil  and  gas  leases. 

51.  The  general  phrase  "or  other  valua- 
ble mineral  deposits,"  in  a  provision  in  a 
Constitution  relating  to  taxation,  following 
an  enumeration  of  deposits  of  gold,  silver, 
copper,  lead,  and  coal,  does  not  relate  to  min- 
erals only  ejusdem  generis,  but  to  all  min- 


2554 


TAXES,  I.  e,  1. 


eral  deposits, — at  least  where,  when  the  Con- 
stitution was  adopted,  the  metals  mentioned 
were  thf  only  ones  mined  in  large  quanti- 
ties, and  coal,  with  the  exception  of  lime 
and  common  rock,  was  the  only  nonmetallic 
product  produced  in  quantities  large  enough 
to  justify  a  tax.  Nephi  Plaster  &  Mfg.  Co. 
V.  Juab  County,  14:  1043,  93  Pac.  53,  33 
Utah,  114. 

52.  Gypsum  is  a  mineral  and  its  manu- 
factured products,  the  proceeds  of  a  mine, 
within  the  meaning  of  provisions  in  a  Con- 
stitution relating  to  the  taxation  of  min- 
erals and  the  annual  proceeds  of  mines  and 
mining  claims.  Nephi  Plaster  &  Mfg.  Co. 
V.  Juab  County,  14:  1043,  93  Pac.  53,  33 
Utah,  114. 

53.  A  statirte  providing  that  any  mining 
right  may  be  conveyed  by  lease,  and  that 
such  conveyance  shall  be  considered  as  sepa- 
rating such  rigiit  from  the  land  so  that  it 
may  be  taxed  separately,  applies  to  an  oil 
lease.  Bell  v.  People  ex  rel.  Carrell,  19:  746, 
86  N.  E.  593,  237  111.  332. 

54.  That  at  the  time  of  the  passage  of  a 
statute  providing  for  the  taxation  of  min- 
ing rights  gas  and  petroleum  were  not  ex- 
tensively used  as  articles  of  commerce  does 
not  prevent  the  application  of  the  statute 
to  the  right  to  mine  such  products.  Bell  v. 
People  ex  rel.  Carrell,  19:  746,  86  N.  E.  593, 
237  111.  332. 

55.  Where  an  oil  and  gas  lease  conveys  a 
freehold,  it  should  be  assessed  for  taxation 
as  real  estate.  Bell  v.  People  ex  rel.  Car- 
rell, 19:  746,  86  N.  E.  593,  237  111.  332, 

56.  The  rights  of  the  holder  of  an  oil 
lease  may  be  taxed  separately  from  those  of 
the  owner  of  the  fee,  under  a  statute  provid- 
ing that  the  term  "real  estate"  shall  Include 
all  mines  and  minerals  in  and  under  land, 
and  all  rights  and  privileges  appertaining 
thereto.  Graciosa  Oil  Co.  v.  Santa  Barbara 
County,  20:  211,  99  Pac.  483,  155  Cal.  140. 

57.  The  property  held  under  an  oil  and 
gas  lease  which  vests  in  the  lessee  all  the 
property  rights  to  the  oil  and  gas  that  may 
be  found  in  paying  quantities  on  the  prem- 
ises is  taxable  to  the  lessee  under  statutes 
taxing  all  real  and  personal  property  with- 
in the  state,  and  making  it  the  duty  of  per- 
sons owning  any  oil  or  gas  privileges  by 
lease  or  otherwise  to  list  them  for  taxation. 
Wolfe  County  v.  Beckett,  17:  688,  105  S.  W. 
447,  127  Ky.  252.  (Annotated) 
Right  to  take  turpentine  from  trees. 

58.  A  grant  of  the  right  to  take  turpen- 
tine from  standing  trees  for  a  specified 
time  is  not  subject  to  taxation  as  a  sepa- 
rate or  special  interest  in  land.  Hancock 
County  V.  Imperial  Naval  Stores  Co. 
17:  693,  47  So.  177,  93  Miss.  822. 

(Annotated) 
Personal  property. 

59.  Property  brought  within  a  taxing 
district  from  another  state  or  district, 
after  the  day  upon  which  the  taxable  prop- 
erty is  to  be  ascertained  for  the  year,  is 
subject  to  taxation,  unless  it  has  been  as- 
sessed in  another  district  of  tiie  state. 
Hammond  Lumber  Co.  v.  Smart,  38:  856, 
57  So.  277,  129  La.  945.  (Annotated) 
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60.  The  finished  product  of  a  manufac- 
turer is  subject  to  taxation,  under  a  stat- 
ute defining  ''property"  as  including  every 
kind  of  property  subject  to  ownership,  and 
providing  that  all  jjroperty  "not  expressly 
exempted"  "shall  be  subject  to  taxation  in 
the  manner  provided  in  this  act,"  where 
not  expressly  exempted,  although  not  men- 
tioned in  the  act,  as  the  clause,  "in  the 
manner  provided  in  this  act,"  relates  to  the- 
method  of  imposing  taxes  upon  property 
already  declared  to  be  subject  to  taxation, 
instead  of  limiting  the  right  to  tax  to  the 
kinds  of  property  specially  named  in  the 
act.  State  ex  rel.  Taggart  v.  Holcomb, 
28:  251,  106  Pac.  1030,  sTKan.  879. 

( Annotated ) 
Chattels  real. 

Double  taxation,   see   supra,  26. 
Construction  of  statute  as  to  taxation  of,. 
see  Statutes,  221. 

61.  That  a  statute  authorizing  the  taxa- 
tion of  chattels  real  provides  no  basis  or 
measure  of  ascertaining  their  value  does  not 
invalidate  it.  Harvev  Coal  &  C.  Co.  v.  Dil- 
lon, 6:  628,  53  S.  E.  928,  59  W.  Va.  605. 

62.  A  sealed  writing  demising  land  for 
the  purpose  of  mining  and  removing  the 
coal  thereunder,  in  consideration  of  the  pay- 
ment of  a  specified  sum  per  ton  by  way  of 
rent  or  royalty,  and  containing  a  clause  of 
forfeiture  for  noncompliance  by  the  lessee 
with  the  covenants  of  the  writing,  creates 
a  lease  which  is  taxable  to  the  lessee  as  a 
chattel  real,  within  the  meaning  of  W.  Va. 
Acts  1905,  chap.  35,  p.  285,  authorizing  the 
taxation  of  personal  property,  including 
chattels  real.  Harvey  Coal  &  C.  Co.  v.  Dil- 
lon, 6:628,  53  S.  E.  928,  59  W.  Va.  605. 
Credits;    accounts. 

See  also  infra,  69. 

63.  An  enforceable  contract  for  the  pur- 
chase of  real  estate  is  a  credit  subject  to 
taxation,  although  it  provides  for  forfeiture 
upon  default  of  the  purchaser.  Re  Boyd, 
17:  1220,  116  N.  W.  700,  138  Iowa,  583. 

(Annotated) 

64.  No  taxable  credit,  within  the  mean- 
ing of  a  tax  law,  can  arise  out  of  an  option, 
contract  to  purchase  real  cs'ate.  Re  Shields, 
id:  1061,  111  N,  W.  963,  134  Iowa,  559.     <• 

( Annotated ) 

65.  Preferred  stock  in  a  building  as- 
sociation, bearing  interest  and  subject  to 
withdrawal  and  retirement,  but  making 
the  holders  members  of  the  association  with 
right  to  vote,  is  not  a  credit  within  the 
meaning  of  a  statute  permitting  the  de- 
duction of  debts  from  credits  for  purposes 
of  taxation.  Abrahams  v.  Medlicott,  38: 
137,   119    Pac.    375,   86   Kan.   106. 

(Annotated) 

66.  The  amount  owing  by  purchaser  to 
seller  under  a  contract  to  sell  real  estate 
for  a  partial  payment  and  a  promise  to  pay 
the  remainder  at  definite  times,  the  title  to 
be  conveyed  when  full  payment  is  made,  is 
a  debt  taxable  as  personal  property  to  the 
seller,  although  the  contract  provides  for 
its   termination   upon   default   in   payment. 
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Williams   v.   Board   of   Commissioners,   34: 
1221,   114   Pac.   858,   84   Kan.   508. 

(Annotated) 

67.  Premium  notes  taken  by  an  insur- 
ance company  from  an  owner  of  property  in- 
sured by  it,  to  meet  assessments  levied  to 
pay  losses  as  they  occur,  are  not  subject 
to  taxation  in  the  hands  of  the  company 
prior  to  the  time  assessments  are  made 
against  tlieni.  Kentucky  &.  L.  Mut.  ins. 
Co.  V.  Com.  45:  597,  156  S.  W.  897,  153  Ky, 
824. 

68.  Outstanding  accounts  are  liable  to 
taxation  as  property  where  they  have  their 
situs.  Standard  M.  Ins.  Co.  v.  Board  of  As- 
sessors, 29:  59,  48  So.  483,  123  La.  717. 

'  (Annotated) 

Property  held  by  trnstee   or  referee. 

69.  A  referee  appointed  by  the  court  to 
sell  real  estate  for  partition  is  not  within 
the  meaning  of  a  statute  requiring  the  list- 
ing of  property  for  taxation  by  a  trustee  of 
property  held  in  trust,  or  by  one  holding 
property  for  a  nonresident  in  the  assess- 
ment district  where  the  property  is  held, 
so  as  to  render  the  contracts  for  sale,  when 
executed,  subject  to  taxation  in  his  hands. 
Re  Boyd,  17:  1220,  116  N.  W.  700,  138  Iowa, 
583. 

Mnnicipal    bonds. 
See  also  infra,  84, 

70.  Laws  providing  for  the  collection  of 
taxes  will  not  be  so  construed  as  to  au- 
thorize the  collection  of  a  tax  upon  instru- 
mentalities of  government,  such  as  bonds 
issued  by  a  municipal  corporation  as  evi- 
dence of  a  loan  made  to  it,  unless  there  is 
in  the  law  clear  language  declaring  that 
such  was  the  intent  of  the  law-making  power. 
Penick  v.  Foster,  12:  1159,  58  S.  E.  773,  129 
Ga.  217. 

71.  Bonds  issued  by  a  municipal  corpora- 
tion of  the  state  of  Georgia  are  not  taxable 
by  the  state  in  the  hands  of  a  citizen  and 
resident.  Penick  v.  Foster,  12:  1159,  58  S. 
E.  773,  129  Ga.  217.  (Annotated) 
Trademarks. 

72.  A  trademark  is  not  property,  within 
the  meaning  of  a  constitutional  provision 
requiring  all  property  to  be  taxed.  Com. 
ex  rel.  Alexander  v.  Kentucky  Distilleries  & 
W.  Co.  21:  30,  116  S.  W.  766,  132  Ky.  521. 

(Annotated) 

2.  Corporations  and  stock. 

(See   also   same  heading   in   Digest   L.R.A. 
1-10.) 


State  taxation   of  corporations   created  or 

fostered    by    Federal    government,    see 

supra,  I.  b. 
Uniformity  of  taxation,  see  supra,  19,  21- 

25. 
Exemption  of,  from  taxation,  see  infra,  I. 

f,  2,  I.  f,  3. 
Place  where  taxable,  see  infra,  II. 
Tax   on   transfer   of    stock,   see   infra,   VIT. 
Who  must  pay  corporation  tax,  see  infra, 

258. 
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I  Incorporation  tax  on  consolidated  corpora- 
I  tions,  see  Cobporations,  18. 

License   tax,   see   License,    16-20,   45,    112, 
113,  117. 


73.  Securities  required  by  statute  to  be 
deposited  by  domestic  life  insurance  com- 
panies with  the  state  treasurer  for  the  ben- 
efit of  policy  holders  belong  to  and  are 
taxable  to  them;  and  it  is  immaterial  that 
the  income  on  the  securities  deposited  is 
not  sufficient  to  satisfy  the  taxes  assessed 
against  them.  Commonwealth  L.  Ins.  Co. 
V.  Louisville,  36:  226,  140  S.  W.  306,  145 
Ky.   284.  (Annotated) 

74.  The  easement  acquired  by  the  lay- 
ing of  pipes  in  the  streets  of  a  city  under 
the  franchise  of  a  gas  company  is  properly 
distinct  from  the  franchise,  which  may  be- 
come the  subject  of  taxation  separate  from 
the  tax  on  the  capital  stock,  which  is  in- 
tended to  include  the  value  of  the  franchise. 
Consolidated  Gas  Co.  v.  Baltimore,  i:  263, 
61  Atl.  532,  101  Md.  541.  (Annotated) 
Capital  stock. 

National  bank  shares  by  state  governments, 

see  supra,  3. 
Discrimination  as  to,  see  supra,  22. 
Double  taxation,   see   supra,   27-30. 
Valuation  of,  see  infra,  187,  188. 
Validity   of    tax   on   transfer   of   corporate 

stock,   see  Constitutional  Law,  404. 

75.  A  statute  providing  that  the  shares 
of  corporations  shall  be  taxed  to  the  owners 
thereof  where  they  reside  does  not  require 
a  tax  to  be  levied  upon  the  shares  of  a  bank 
and  also  upon  shares  of  other  corporations 
held  by  it  as  an  investment.  East  Liver- 
more  V.  Livermore  Falls  T.  &  Bkg.  Co.  15: 
952,  69  Atl.  306,  103  Me.  418. 

76.  A  statute  providing  for  taxation  of 
all  shares  in  moneyed  corporations,  and  all 
effects,  obligations  for  money,  or  other  prop- 
erty, public  stocks  and  securities,  does  not 
require  a  tax  upon  the  shares  of  a  bank 
and  also  upon  the  shares  of  the  stock  of 
other  institutions  held  by  it  as  an  invest- 
ment. East  Livermore  v.  Livermore  Falls 
T.  &  Bkg.  Co.  15:  952,  69  Atl.  306,  103  Me. 
418. 

77.  A  tax  on  the  capital  of  a  bank  is  ef- 
fected, although  it  is  called  a  franchise  tax, 
by  statutes  which  require  the  taxation  of 
its  intangible  property,  to  be  arrived  at  by 
considering  the  earning  value  of  the  capital, 
and  taxing  the  capital  at  that  value  less  the 
value  of  the  real  estate,  which  is  assessed 
separately.  Citizens'  Nat.  Bank  v.  Burton, 
10:  947,  90  "S.  W.  944,  121  Ky.  876. 
Foreign  corporations. 

Double  assessment  of  corporate  stock,  see 
supra,  28,  29. 

Where  taxable,  see  infra,  II. 

Local  taxation  of  deposits  of  foreign  cor- 
poration, see  infra,  131,  132. 

Where  notes  and  credits  of  foreign  corpora- 
tion are  taxable,  see  infra,  137-139, 
141,   146,   148. 

Franchise    tax. 
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Equality  and  uniformity  of  tax.  see  supra, 

21. 
Valuation  of,  see  infra,  186. 
Conspiracy  to  obtain  repeal  of  franchise  tax, 

see  Monopoly  and  Combinations,  81. 
See  also  supra,  74,  77. 

78.  A  corporation  organized  for  the  per- 
sonal convenience  of  its  largest  stockholder, 
to  take  and  hold  title  to  his  real  estate, 
upon  one  parcel  of  which  a  dwelling  house 
is  in  process  of  construction,  is  within  the 
operation  of  a  statute  requiring  every  cor- 
poration to  pay  an  annual  franchise  tax 
computed  upon  the  basis  of  the  amount  of 
its  capital  employed  in  the  state,  although 
it  transacted  no  business.  People  ex  rel. 
Waclark  Realty  Co.  v.  Williams,  28:  371, 
«1  N.  E.  266,  198  N.  Y.  54.         (Annotated) 

/.  Exemptions. 

1.  In  general. 

(See  also  same  heading  in  Digest  LJt.A. 
1-10.) 

Taxation  of  Federal  agencies  and  instru- 
mentalities by  state  or  territorial  gov- 
ernment, see  supra,  I.  b. 

Deduction  of  debts  in  making  assessment, 
see   supra,   23;    infra,    185. 

From  inheritance,  succession,  or  transfer 
tax,  see  infra,  V.  b. 

Inheritance  tax  on  property  exempt  from 
ordinary  taxation,  see  infra,  271,  300, 
301. 

Validity  of  contract  as  to  exemption  of 
property  from  taxation,  see  Contracts, 
415. 

Exemption  from  municipal  taxation,  see 
Municipal  Cobporations,  494. 

From  assessments  for  local  improvements, 
see  Public  Improvements,  III.  c. 

Sufficiency  of  title  of  statute  exempting  cer- 
tain property,  see  Statih'es,  104. 

Construction  of  exemption  statute,  see 
Statutes,  221,  274,  275. 

78a.  Money  cannot  be  exempted  from 
taxation  under  a  constitutional  provision  re- 
quiring all  property  to  be  taxed.  State  ex 
rel.  Wolfe  v.  Parmenter,  19:  707,  96  Pac. 
1047,  50  Wash.  164. 

79.  A  vendee  of  realty  in  possession  un- 
der an  executory  contract  of  sale  at  the  date 
of  the  assessment  is  the  real  owner  for  the 
purpose  of  taxation,  irrespective  of  whether 
or  not  the  land  was  subject  to  taxation  in 
the  hands  of  his  vendor.  Boles  v.  Oklahoma 
City,  24:  1299,  104  Pac.  902,  24  Okla.  579. 

( Annotated ) 
Credits. 

Partial  invalidity  of  statute  a»  to  exemp- 
tion of,  see  Statutes,  82. 

80.  Constitutional  provisions  that  a  de- 
duction of  debts  from  credits  may  be  al- 
lowed in  assessing  taxes,  and  that  all  prop- 
erty must  be  taxed,  do  not  recognize  credits 
as  property,  so  as  to  prevent  the  legisla- 
ture from  exempting  credits,  where  the  Con- 
stitution also  provides  that  taxation  shall 
be  equal  and  uniform.  State  ex  rel.  Wolfe 
V,  Parmenter,  19:  707,  96  Pac.  1047,  50  Wash. 
164. 
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81.  A  constitutional  provision  that  all 
property  shall  be  taxed  dons  not  preclude 
an  exemption  of  credits,  where  tlin  Con- 
stitution also  provides  that  the  assessment 
shall  be  uniform  and  equal,  and  at  a  just 
valuation  of  the  property.  State  ex  rel. 
Wolfe  V.  Parmenter,  19:  707,  96  Pac.  1047, 
50  Wash.  164, 

State  bonds. 
See  also  infra,  83. 

82.  There  is  no  implied  exemption  of 
state  bonds  from  taxation.  State  Nat.  Bank 
V.  Memphis,  7:  663,  94  S.  W.  606,  116  Tenn. 
641.  (Annotated) 
Effect  of  rnle  requiring  equality  and 

uniformity. 

83.  An  attempted  exemption  from  taxa- 
tion of  state  bonds  violates  a  constitutional 
provision  that  all  property  shall  be  taxed. 
State  Nat.  Bank  v.  Memphis,  7:  663,  94  S. 
W.  606,  116  Tenn.  641. 

84.  The  word  "property,"  in  that  clause 
of  the  Constitution  of  Georgia  which  de- 
clares, "All  taxation  shall  be  uniform  upon 
the  same  class  of  subjects,  and  ad  valorem 
on  all  property  subject  to  be  taxed  within 
the  territorial  limits  of  the  authority  levy- 
ing the  tax,"  properly  construed,  does  not 
require  the  taxing  of  public  property  or  any 
of  the  lawful  instrumentalities  of  govern- 
ment, such  as  bonds  issued  by  a  municipal 
corporation.  Penick  v.  Foster,  12:  1159,  58 
S.E.  773,129  Ga.  217. 

2.  Corporations  and  their  pi'operty. 

(See  also  same  heading  in  Digest  L.RA. 
1-10.) 

Taxation  of  corporations  created  or  fos- 
tered by  Federal  government,  see  su- 
pra, I.  b. 

Liability  of  corporation  to  taxation,  gener- 
ally, see  supra,  I.  e,  2. 

Educational,  charitable,  or  religious  corpo- 
rations, see  infra,  I.  f,  3, 

Construction  of  statute  as  exempting  prop- 
erty of,  from  taxation,  see  Statute, 
221, 

85.  That  the  revenue  law  providing  for 
the  taxation  of  old  line  insurance  companies 
upon  their  gross  premiums  for  the  preceding 
year  exempts  fraternal  beneficiary  associa- 
tions from  such  taxation  does  not  ,evince 
an  intention  not  to  tax  them  at  all,  but 
rather  to  impose  upon  their  property  the 
same  tax  that  is  placed  upon  the  property 
of  individuals,  corporations,  and  other  do- 
mestic associations.  Royal  Highlanders  v. 
State,  7:  380,  108  N.  W.  183,  77  Neb.  18. 
Manufacturing    corporations. 

86.  A  concern  engaged  in  making  cloth- 
ing to  measure,  in  response  to  orders  pro- 
cured by  exhibition  of  samples  and  sent  in 
by  agents,  is  not  a  manufacturing  estab- 
lishment within  the  meaning  of  an  ordi- 
nance exempting  such  establishments  from 
taxation  for  a  specified  time  after  their  lo- 
cation in  the  city.  Standard  Tailoring  Co. 
V.  Louisville,  44:  303,  153  S.  W.  764,  152 
Ky.  504.  (Annotated) 
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87.  The  generation  of  electricity  for 
sale  is  within  a  statute  exempting  manu- 
facturinff  plants  from  taxation.  Ken- 
tucky Electric  Co.  v.  Buechel,  38:  907,  143 
S.   W.   58.   146  Ky.   660.  (Annotated) 

88.  While  the  ground  upon  which  an 
electric  plant  is  located,  and  the  buildings 
and  machinery  thereon,  are  within  a  tax 
exemption  of  manufacturing  plants,  the 
poles,  lines,  conduits,  wires,  and  other  prop- 
erty used  for  distributing  the  product,  are 
not  within  the  exemption.  Kentucky  Elec- 
tric Co.«v,  Buechel,  38:907,  143  S. 'w.  58, 
146  Ky.  660. 

89.  An  ordinance  providing  that  any 
manufacturing  establishment  which  shall 
have  been  permanently  located  and  conduct- 
ed within  the  limits  of  the  city  shall  be 
exempt  from  taxation  for  a  period  of  five 
years  applies  to  a  public  service  corpora- 
tion which  locates  within  the  city  under 
a  franchise,  and  therefore  could  not  have 
relied  upon  the  offer  of  tax  exemption. 
Kentucky  Electric  Co.  v.  Buechel,  38:  907, 
143  S.  W.  58,   14«  Ky.  660. 

3.  Property     devoted     to     ediicational ; 
charitable,  or  religious  purposes. 

(See   also   same   heading   i»   Digest  L.R.A. 

1-10.) 

Subjection  to  inheritance  or  succession  tax, 
'see  infra,  324-334. 

90.  A  constitutional  provision  exempting 
from  taxation  property  of  a  charitable  na- 
ture in  accordance  with  the  policy  of  the 
state  is  not  construed  with  the  same  degree 
of  strictness  as  obtains  in  cases  of  exemp- 
tions generally.  Com.  v.  Lynchburg  Y.  M. 
C.  A.  50:  1197,  80  S.  E.  589,  115  Va.  745. 
Institutions     or    persons     entitled    to 

exemption. 

91.  A  fraternal  beneficiary  association 
conducted  for  the  mutual  benefit  of  its  mem- 
bers and  for  the  purpose  of  providing,  by 
the  collection  of  stated  dues  and  fees  from 
its  members,  a  fund  for  the  payment  of  a 
specified  amount  upon  the  death  of  each 
member,  to  a  beneficiary  named  by  him,  is 
not  a  charitable  association,  and  its  proper- 
ty and  funds  are  not  used  exclusively  for 
charitable  purposes  so  as  to  be  exempt  from 
taxation  by  the  laws  of  the  state  of  Nebras- 
ka. Royal  Highlanders  v.  State,  7:  380,  108 
N.  W.  183,  77  Neb.  18.  (Annotated) 

92.  The  exemption  from  taxation  of 
property  devoted  to  the  advancement  of  a 
particular  religious  belief  is  indirectly  a  tax 
upon  all  other  property  owners  of  the  state 
to  support  that  belief,  and  is  forbidden  by 
a  constitutional  provision  that  no  person 
shall  be  compelled  to  contribute  to  the  erec- 
tion of  any  place  of  worship  or  to  the  sup- 
port of  any  minister  of  religion.  Com.  ex 
rel.  Albritton  v.  Thomas,  6:' 320,  83  S.  W. 
672,  119  Ky.  208. 

93.  A  trust  fund  created  for  the  propa- 
gation of  the  religious  belief  of  a  particu- 
lar sect  is  not  exempt  from  taxation  under 
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a  clause  of  the  Constitution  exempting 
"purely  public  charities,"  where  the  same 
section  specifies  the  religious  property  that 
shall  be  exempt,  and  other  sections  absolve 
citizens  from  contributing  to  the  support  of 
any  religious  sect,  and  provide  that  uo 
money  raised  for  educational  purposes  shall 
be  used  in  aid  of  any  church.  Com.  ex  rel. 
Albritton  v.  Thomas,  6:  320,  83  S.  W.  572,. 
119  Ky.  208.  (Annotated) 

94.  Property  owned  by  an  individual, 
and  used  by  him  for  the  education  of  youth,^ 
is  exempt  from  taxation  under  a  statute  ex- 
empting all  property  belonging  to  any  col- 
lege or  institution  for  the  education  of 
youth,  used  directly  and  exclusively  for  the 
purpose,  where  the  statute  is  a  change  from 
one  which  exempted  property  belonging  to 
any  incorporated  institution  for  the  educa- 
tion of  youth,  used  exclusively  for  the  pur- 
pose of  such  society,  and  not  for  profit. 
Jackson  v.  Preston,  21:  164,  47  So.  547,  93 
Miss.  366.  (Annotated) 

95.  A  local  auxiliary  of  a  foreign  mis- 
sionary society  whose  funds  are  devoted  to- 
enterprises  in  foreign  countries,  or  only  a 
very  small  portion  of  which  are  expended 
within  the  state,  from  which  no  substan- 
tial local  benefit  of  a  public  nature  results, 
is  not  within  the  meaning  of  a  statute  ex- 
empting from  taxation  the  property  of  char- 
itable associations  devoted  exclusively  to 
the  uses  and  purposes  of  public  charity, 
since  the  legislature  will  not  be  presumed 
to  have  exempted  institutions  having  no  re- 
lation to  the  welfare  of  the  inhabitants  of 
the  state.  Carter  v.  Whitcomb,  17:  733,  69 
Atl.  779,  74  N.  H.  482.  (Annotated) 

96.  A  constitutional  provision  that  "in- 
stitutions for  the  benefit  of  the  insane, 
blind,  deaf,  and  dumb,  and  such  other  be- 
nevolent institutions  as  the  public  good  may 
require,  shall  be  fostered  and  supported  by 
the  state,"  does  not  exclude,  from  the  bene- 
fits of  a  constitutional  exemption  from  taxa- 
tion of  all  property  used  exclusively  for 
benevolent  and  charitable  purposes,  all  in- 
stitutions used  for  charitable  purposes  ex- 
cept such  as  are  under  the  supervision  of 
the  state.  Kansas  Masonic  Home  v.  Board 
of  Commissioners,  26:  702,  106  Pac.  1082,  81 
Kan.  859. 

97.  Real  estate  owned  and  occupied  by 
a  chapter  of  the  Daughters  of  the  American 
Revolution  chartered  "for  the  purpose  of 
perpetuating  the  memory  of  the  men  and 
women  who  achieved  American  independ- 
ence, of  acquiring  and  protecting  historic 
spots,  encouraging  historical  research  and 
the  publication  of  its  results,  preserving 
documents  and  relics  and  individual  records 
of  Revolutionary  soldiers  and  patriots,  and 
promoting  the  celebration  of  patriotic  anni- 
versaries, or  cherishing,  maintaining,  and 
extending  the  institutions  of  American  free- 
dom, and  fostering  true  patriotism  and 
love  of  country,"  and  which  has,  in  addition 
to  its  chartered  purposes,  aided  in  the  relief 
of  the  destitute,  made  gifts  to  public  schools,, 
assisted  in  the  establishment  of  a  public  li- 
brary and  in  the  maintenance  of  a  boys'  club 
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for  industrial  work,  and  a  sewing  class  for 
girls, — is  within  a  statute  exempting  from 
taxation  the  property  of  literary,  benevo- 
lent, charitable,  and  scientific  institutions. 
Molly  Varnum  Chapter,  D.  A.  R.  v.  Lowell, 
26:  707,  90  N.  E.  893,  204  Mass.  487. 

( Annotated ) 

98.  That  the  benefits  of  a  home  used 
exclusively  for  charitable  purposes  are  con-- 
fined  to  Free  Masons,  tiieir  wives,  widows, 
and  children,  does  not  deprive  it  of  the  right 
to  exemption  from  taxation  under  a  consti- 
tutional provision  that  "all  property  used 
exclusively"  for  "benevolent  and  charitable 
purposes"  shall  be  exempt  from  taxation. 
Kansas  Masonic  Home  v.  Board  of  Commis- 
sioners, 26:  702,  106  Pac.  1082,  81  Kan.  859, 

99.  A  statutory  exemption  from  taxation 
of  property  used  exclusively  for  school  pur- 
poses is  not  destroyed,  in  case  of  a  private 
military  school,  by  the  fact  that  the  pro- 
prietor, having  no  vocation  but  running  the 
school,  in  wliich  vocation  his  family  par- 
ticipate, resides  with  them  upon  the  prop- 
erty. State  ex  rel.  Spillers  v.  Johnston,  21: 
171,   113  S.  W.   1083,  214  Mo.   656. 

( Annotated ) 

100.  A  business  college,  owned  by  a  pri- 
vate corporation,  giving  short  courses  in 
bookkeeping,  penmanship,  business  law, 
shorthand,  typewriting,  correspondence,  and 
grammar,  and,  incorporated  chiefly  to 
avoid  taxation,  is  not  within  the  operation 
of  a  statute  exempting  from  taxation  real 
estate  owned  by  educational  institutions  in- 
corporated under  the  laws  of  the  state. 
Parsons  Business  College  v.  Kalamazoo, 
33:  921,  131  N.  W.  553,  166  Mich.  305. 
Amount  of  property   exempt. 

101.  Under  a  constitutional  provision  that 
"all  property  used  exclusively"  for  "benevo- 
lent and  charitable  purposes"  shall  be  ex- 
empt from  taxation,  the  legislature  cannot 
limit  the  area  or  value  of  the  property 
which  may  be  exempted  by  any  benevolent 
association.  Kansas  Masonic  Home  v. 
Board  of  Commissioners,  26:  702,  106  Pac. 
1082,  81  Kan.  859. 

Nature  of  ownership  or  use  of  prop- 
erty. 

102.  The  portion  of  a  Young  Men's  Chris- 
tian Association  building  used  for  dormi- 
tories for  its  members,  for  the  use  of  which 
a  fee  is  charged  from  which  a  revenue  is 
acquired  which  is  used  in  the  work  of  the 
association,  is  not  subject  to  taxation  under 
«  constitutional  provision  exempting  from 
taxation  real  estate  belonging  to,  and  ac- 
tually and  exclusively  occupied  and  used  by, 
such  association,  although  another  section 
provides  that  whenever  a  building  or  any 
part  thereof  shall  be  leased  or  shall  be  a 
source  of  revenue  or  profit  it  shall  be  liable 
to  taxation,  since  the  dormitories  are  not 
leased,  and  their  purpose  is  not  for  revenue, 
but  to  assist  in  the  purposes  of  the  associa- 
tion. Com.  V.  Lynchburg  Y.  M.  C.  A. 
50:  II97,  80  S.  E.  589,  115  Va.  745. 

(Annotated) 

103.  The  parish  house  of  an  Episcopal 
church,'  which  is  primarily  devoted  to  the 
worship  of  the  Deity  and  such  incidental  ex- 
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ercises  as  are  usually  connected  therewith, 
is  a  house  of  public  worship,  witliiii  the 
meaning  of  a  statute  exenipting  such  build- 
ings from  taxation,  although  frequently 
used  for  entertainments  of  a  nonreligioiis 
character,  for  which  use  pay  is  sometimes 
received.  St.  Paul's  Church  v.  Concord,  27: 
910,  75  Atl.  531,  75  N.  H.  420.     (Annotated) 

104.  An  exemption  from  taxation  of  prop- 
erty used  exclusively  for  religious  work  does 
not  include  a  parsonage  used  as  a  residence 
for  the  pastor  of  a  church  and  liis  family, 
and  such  religious  work  as  naturally  woiifd 
center  around  the  pastor's  residence.  First 
Congregational  Church  v.  Board  of  Re- 
view, 39:  437,  98  N.  E.  275,  254  111.  220. 

(Annotated) 

105.  A  building  erected  upon  ground  U-hs 
than  one-half  acre  in  extent,  by  a  Greek 
letter  sorority  composed  of  young  women 
students  of  the  state  university,  from  funds 
obtained  by  a  mortgage  on  the  property 
and  in  part  from  subscriptions  by  the  mem- 
bers of  the  society  and  the  donations  of 
their  friends,  and  used  exclusively  by  the 
members  of  the  society  as  a  literary  hall 
and  dormitory,  and  never  leased  or  other- 
wise used  with  a  view  of  profit,  is  exempt 
from  taxation  under  a  statutory  provision 
exempting  "all  real  estate  not  exceeding  one- 
half  acre  in  extent,  and  the  buildings  there- 
on situated  and  used  exclusively  by  any 
college  or  universitjr  society  as  a  literary 
hall  or  as  a  dormitory,  if  not  leased  or 
otherwise  used  with  a  view  of  profit;"  and 
this  is  true  although  the  legal  title  of  the 
property  has  been ,  placed  in  a  corporation 
which  is  acting  as  a  trustee,  holding  the 
property  for  the  benefit  of  the  members  of 
the  society,  and  although  the  membership 
of  the  society  is  limited,  so  that  all  the 
young  women  who  are  students  of  the  uni- 
versity may  not  be  able  to  gain  admission. 
Kappa  Kappa  Gamma  House  Asso.  v. 
Pearcy,  52:  995,  142  Pac.  294,  92  Kan.  1020. 

(Annotated  \ 

106.  Property  of  an  educational  corpora- 
tion, portions  of  which  are  occupied  by  a 
family,  rented  for  election  purposes  and 
held  as  vacant  property  for  a  rise  in  value, 
is  not  within  the  operation  of  a  statute 
exempting  from  taxation  property  of  such 
corporations  occupied  solely  for  the  pur- 
poses for  which  they  were  incorporated. 
Parsons  Business  College  v.  Kalamazoo,  33: 
921,  131  N.  W.  553,  166  Mich.  305. 

107.  Real  estate  given  to  trustees  in  trust 
to  sell  and  pay  the  proceeds  to  a  college 
as  an  endowment  fund  is  exempt  from  tax- 
ation in  the  hands  of  the  trustees,  under 
a  statute  providing  that  real  estate  owned 
by  an  educational  institution  as  part  of 
its  endowment  fund  shall  not  be  taxed. 
Ellsworth  College  v,  Emmet  'County, 
42:  530,  136  N.  W.  594,  136  Iowa,  ,52. 

108.  A  gift  of  real  estate  to  trustees  to 
sell  and  devote  the  proceeds  to  the  estab- 
lishment of  a  home  for  aged  women  is  not 
exempt  from  taxation  in  the  hands  of  the 
trustees,  if  there  is  nothing  to  show  that 
the  home  itself,  when  constructed,  would 
be  exempt,  and  it  is.  ^immaterial  that  the 
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property  is  a  parcel  of  a  tract  the  balance 
of  whicli  is  to  be  devoted  to  the  endow- 
ment of  a  college  which  is  exempt  from 
taxation.  Ellsworth  College  v.  Emmet 
€ounty,  42:  530,  135  N.  W.  594,  136  Iowa,  52. 

(Annotated) 

109.  Land*  which  is  part  of  the  endow- 
ment of  a  free  public  library  is  within  a 
statute  exempting  from  taxation  real  estate 
owned  b}'  an  educational  institution  witiiin 
the  state  as  part  of  its  endowment  fund,  al- 
thougli  it  is  not  located  in  the  same  coun- 
ty with  the  library.  Webster  City  v.  Wright 
County,  24:  1205,  123  A'.  W.  193,  144  Iowa, 
502.  (Annotated) 

4.  Public   property. 

(See  also   same  heading  in   Digest  L.R.A. 

1-70.) 

Taxation  of  Federal  instrumentalities  and 
agencies  by  state  government,  see  su- 
pra, I.  b. 

Municipal  taxation  of  water  company 
owned  by  city,  see  Municipal  Corpo- 
rations,  496. 

Exemption  from  local  improvement  assess- 
ment, see  Public  Improvements,  43- 
47. 

See  also  supra,  48;  infra,  263. 

110.  The  property  of  the  state  and  its 
political  subdivisions,  arms,  and  agencies, 
.such  as  cities  within  its  borders,  when  used 
for  exclusively  public  purposes,  is  not  sub- 
ject to  taxation,  or  to  proceedings  for  the 
assessment  of  taxes,  or  for  their  collection 
by  judgment  and  sale.  Foster  v.  Duluth, 
48:  707,  140  N.  W.  129,  120  Minn.  484. 

111.  The  state  cannot  sell  for  delinquent 
taxes  real  estate  in  which  a  municipality 
has  an  easement  for  highway  purposes. 
Graham  v.  Detroit,  44:  836,  140  N.  W.  949, 
174   Mich.   538.  (Annotated) 

112.  A  general  exemption  from  taxation 
of  tlio  property  of  a  state  and  of  its  mu- 
nicipalities, contained  in  a  state  Constitu- 
tion and  the  statutes,  referred  to  the  mu- 
nicipalities of  the  state,  and  not  to  those 
of  another  state.  State  ex  rel.  Taggart  v. 
Holcomb,  50:  243,  116  Pac.  251,  85  Kan. 
178. 

113.  A  municipality  which  goes  into  an- 
other state,  and  there  acquires  and  uses  a 
water  plant,  does  not  carry  with  it  any  of 
the  attributes  of  sovereignty  nor  exorcise 
of  governmental  power.  Nor  has  it  any 
other  or  greater  right  there  than  any  other 
private  owner  of  property,  with  reference 
to  exemption  from  taxation.  State  ex  rel. 
Taggart  v.  Holcomb,  50:  243,  116  Pac.  251, 
85  Kan.  178.  (Annotated) 

114.  A  water  plant  owned  by  a  munici- 
pality of  one  state  and  located  in  another 
is  subject  to  taxation  under  the  law?  of 
the  latter  state  although  the  Constitution 
of  the  latter  state  contains  a  provision  ex- 
empting from  taxation  all  property  used 
for  municipal  purposes  as  well  as  all  prop- 
erty of  any  city  or  town,  and  although 
the  municipalitv  is  a  part  of  a  munici- 
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pality  lying  in  both  states,  being  divid- 
ed only  by  the  state  line  running  through 
the  center  of  the  public  street,  and  tlie 
water  plant  of  both  are  contiguous  and 
arranged  so  that  connection  can  be  readily 
made  between  tlie  two.  State  ex  rel.  Tag- 
gart V.  Holcomb,  50:  243,  116  Pac.  251,  85 
Kan.   178. 

115.  The  fact  that  water  rents  are  paid  by 
the  inhabitants  of  a  city,  or  that  part  of  the 
waterworks  system  is  located  outside  of  the 
city,  or  that  the  city  incidentally  furnishes 
water  for  compensation  to  a  considerable 
number  of  persons  in  its  proximity  without 
injury  to  the  rights  of  its  inhabitants,  does 
not  alter  the  public  character  or  use  of  the 
system  so  as  to  make  it  subject  to  taxation 
as  property  not  used  for  public  purposes. 
Com.  V.  Covington,  14:  1214,  107  S.  W.  231, 
128  Ky.  36. 

116.  Land  held  by  a  municipal  corpora- 
tion in  trust  to  devote  the  income  to  the 
maintenance  of  its  parks  is  exempt  from 
taxation.  Burr  v.  Boston,  34:  143,  95  N.  E. 
208,  208  Mass.  537.  (Annotated) 

117.  The  procuring  and  furnishing  of 
electric  light  by  a  village  under  legislative 
authority  is  a  public  purpose,  within  the 
meaning  of  a  statute  exempting  property 
used  for  public  purposes  from  taxation,  so 
that  property  owned  and  used  for  that  pur- 
pose by  a  village  cannot  be  taxed  by  the 
adjoining  town.  Swanton  v.  Highgate,  16: 
867,  69  Atl.  667,  81  Vt.  152.         (Annotated) 

118.  Property  acquired  by  a  village  in  an 
adjoining  town  to  furnish  light  for  its 
streets  as  authorized  by  statute  is  all  sub- 
ject to  taxation  there,  where,  in  addition  to 
the  public  use,  light  the  value  of  which  is 
in  excess  of  that  used  by  itself  is  sold  to  its 
inhabitants,  which  it  has  no  statutory  au- 
thority to  do,  and  to  other  villages,  and  a 
portion  of  the  power  by  which  electricity 
is  generated  is  used  in  mills  which  are  rent- 
ed for  private  purposes.  Swanton  v.  High- 
gate,  16:  867,  69  Atl.  667,  81  Vt.  152. 

119.  Money  and  interest-bearing  securities 
in  a  sinkingfund  accumulated  by  a  munici- 
pal corporation  under  legislative  autiiority 
to  retire  bonds  issued  to  secure  a  water- 
works system,  the  income  from  which  has 
never  exceeded  the  expense  of  maintenance, 
are  held  for  a  public  purpose,  and  are  not 
subject  to  taxation.  Commonwealth  ex  rel. 
Albritton  v.  Kubel,  20:  324,  112  S.  W.  1128, 
130  Ky.  61. 

120.'  The  provision  of  Minn.  Laws  1907, 
chap.  288,  p.  387,  §  19,  setting  aside  2  per 
cent  of  the  liquor  license  fees  received  by 
municipalities,  for  the  purpose  of  establish- 
ing and  maintaining  a  state  hospital  farm 
for  inebriates,  does  not  contravene  Minn. 
Const,  art.  9,  §  3,  declaring  that  '"public  prop- 
erty used  exclusively  for  any  public  pur- 
pose shall  be  exempt  from  taxation."  Lea- 
vitt  v.  Morris,  17:  984,  117  N.  W.  393,  105 
Minn.  170. 

//.  Where  taxable;   situs. 

(See  also   same   heading   in   Digest    L.R.A. 
1-70.) 
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Assessment  and  apportionment  of  railroad 
property  as  between  taxing  districts, 
see  infra,  167. 

Taxation  of  property  during  transit  as  in- 
terference with  commerce,  see  Com- 
MEBCE,  146-152. 

What  constitutes  change  of  domicil  for 
purpose   of  taxation,   see  Domicil,   6. 

121.  The  rule,  Mobilia  sequuntur  person- 
am, as  applied  to  the  situs  of  property  for 
purposes  of  taxation,  is  a  fiction  of  law 
which  gives  way  before  express  law  destroy- 
ing it,  where  constitutional  requirements 
do  not  stand  in  the  way.  Metropolitan  L. 
Ins.  Co.  V.  Board  of  Assessors,  9:  1240,  39 
So.  846,  115  La.  698. 

122.  The  home  port,  for  purposes  of  tax- 
ation of  a  vessel  owned  by  residents  of  dif- 
ferent states,  is  that  nearest  the  residence 
of  her  managing  owner,  although  she  is 
temporarily  registered  in  another  state,  is 
engaged  in  commerce  on  the  high  seas,  and 
has  never  been  in  the  state  in  which  such 
port  is  located.  Olson  v.  San  Francisco, 
2:  197,  82  Pac.  850,  148  Cal.  80. 

(Annotated) 

123.  The  franchise  to  use  the  streets  of  a 
municipal  corporation  for  gas  and  water 
mains  and  electric  wires,  and  to  take  tolls 
by  reason  of  such  use,  is  located  in  the  mu- 
nicipality where  exercised,  within  the  mean- 
ing of  a  constitutional  provision  that  all 
property  shall  be  assessed  in  the  city  where 
it  is  situated,  notwithstanding  it  is  owned 
by  a  corporation  located  elsewhere,  and 
originates  in  a  constitutional  provision  that 
any  corporation  incorporated  for  those  pur- 
poses shall  have  the  right  of  using  the  pub- 
lic streets.  Stockton  Gas  &  Electric  Co.  v. 
San  Joaquin  County,  5:  174,  83  Pac.  54,  148 
Cal.  313.  (Annotated) 

124.  Expressing  an  intention  to  acquire  a 
residence  in  another  state,  securing  a  dwell- 
ing there,  and  leaving  the  state  of  domicil 
prior  to  the  day  for  assessing  taxes,  does 
not  effect  a  change  of  domicil  so  as  to  re- 
lieve the  property  from  taxation  at  the  for- 
mer one,  if  the  new  domicil  is  not  reached 
until  after  the  tax  dav.  Boyd  v.  Com. 
42:  580,  149  S.  W.   1022,' 149  Ky.  764. 

125.  A  state  cannot  tax  the  property, 
tangible  or  intangible,  of  one  of  its  corpo- 
rations, located  where  it  transacts  its  busi- 
ness, in  another  country,  where  it  transacts 
no  business,  owns  no  property,  and  has  no 
offices  or  employees  within  the  state.  Com. 
V.  West  India  Oil  Ref.  Co.  36:  295,  129  S. 
W.  301,  138  Ky.  828.  (Annotated) 
VTatertrorks. 

See  supra,  113,  114. 
Waterpow^er. 

126.  A  statute  designed  to  promote  utili- 
zation of  a  water  power  touching  the  prop- 
erty of  several  riparian  owners,  by  the  one 
first  making  an  appropriation  of  it,  cannot 
be  held  to  annex  the  fall,  pond,  and  other 
structures  in  one  state  to  the  place  of 
utilization  of  the  power  in  another  state, 
so  as  to  make  the  entire  power  taxable 
there.  Blackstone  Mfg.  Co.  v.  Blackstone, 
18:  755,  85  N.  E.  880,  200  Mass.  82. 
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127.  In  case  water  power  generated  in  one 
state  is  carried  across  the  border  and  used 
in  another  state,  the  use  in  the  latter  is 
not  to  be  taxed  separately  as  power  existing 
and  applied  there.  Blackstone  Mfg.  Co.  v. 
Blackstone,  18:  755,  85  N.  E.  880,  200  Mass. 
82. 

Property    of    nonresidents. 

Subjection  to  inheritance  or  succession  tax, 

see  infra,   336-344. 
Stock  transfer  tax,  sec  infra,  366. 
See  also  supra,  124;   infra,  149,  150. 

128.  One  having  in  his  possession  property 
of  a  nonresident  need  not  have  authority  to 
sell  it  to  be  taxable  thereon  under  a  statute 
providing  for  a  tax  on  any  person  having  in 
his  possession,  with  authority  to  sell  the 
same,  any  personal  property  purchased  witli 
a  view  to  its  being  sold,  or  which  has  been 
consigned  to  him  to  be  sold,  within  the 
state,  or  to  be  delivered  or  sliipped  by  him 
within  or  without  the  state.  Merchants' 
Transfer  Co.  v.  Des  Moines,  2:  662,  105  N. 
W.  211,  128  Iowa,  732. 

129.  Merchandise  shipped  by  a  nonresi- 
dent manufacturer  in  bulk  to  a  storage 
company,  and  stored  by  it  awaiting  orders 
for  its  distribution  to  purchasers,  is  subject 
to  local  taxation.  Merchants'  Transfer  Co. 
V.  Des  Moines,  2:662,  105  N.  W.  211,  128 
Iowa,    732.  (Annotated) 

130.  In  case  a  nonresident  establishes  in  a 
state  a  business  in  charge  of  an  agent,  money 
accumulated  from  the  business  in  the  bank 
and  unpaid  claims  against  customers  at  the 
time  of  making  local  assessments  are  liable 
to  taxation  within  such  state,  although  the 
custom  is  to  forward  surplus  accumiilations 
to  the  principal  monthly.  Com.  v.  Dun, 
10:  920,  102  S.  W.  859,  126  Ky.  108. 

131.  Deposits  in  New  York  banks  to  the 
credit  of  a  foreign  corporation  doing  busi- 
ness in  New  York,  representing  the  proceeds 
of  sales  of  liquors  in  original  packages,  and 
kept  for  the  payment  of  expenses  of  the 
New  York  office  and  duties  on  goods  sub- 
sequently to  be  imported  or  sold,  are  sub- 
ject to  taxation  by  that  state.  People  ex  rel. 
Burke  v.  Wells,  12:  905,  77  N.  E.  19,  184  N. 
Y.  275. 

132.  133.  The  average  daily  balance  of  the 
money  realized  in  a  business  carried  on  in  a 
state  by  a  foreign  corporation,  and  deposited 
daily  in  a  local  bank  for  transmission,  is 
subject  to  local  taxation.  New  England 
Mut.  L.  Ins.  Co.  V.  Board  of  Assessors,  26: 
1 120,  47  So.  27,  121  La.  1067.       (Annotated) 

134.  Stocks  in  a  foreign  corporation, 
owned  by  a  foreign  testator,  are  not  taxable 
in  the  hands  of  a  resident  executor,  who 
was  appointed  by  the  courts  of  testator's 
domicil,  and  has  not  qualified  under  the 
laws  of  his  residence,  nor  physically  re- 
moved the  stocks  to  his  domicil.  Com.  v. 
Peebles,  23:  1130,  119  S.  W.  774,  134  Ky.  121. 

135.  A  statute  making  it  the  duty,  under 
penalty,  of  all  persons  owning  any  oil  or 
gas  privileges  other  than  in  the  county  in 
which  the  owners  reside,  to  list  the  prof)er- 
ty  for  taxation  in  the  county  where  situated 
at  the  same  time  and  in  the  same  manner 
as  is  now  required  by  law  of  resident  own- 
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ers,  applies  alike  to  owners  of  such  prop- 
erty whether  resident  or  nonresident. 
Wolfe  County  v.  Beckett,  17:  688,  105  S.  W. 
447,  127  Ky.  252. 

136.  A  statute  requiring  an  executor  to 
list  for  taxation  property  belonging  to  the 
estate  applies  only  to  an  executor  who  has 
qualified  in  the  state,  and  has  within  it 
property  in  his  custody  which  he  is  invest- 
ing or  using  so  as  to  bring  it  within  the 
jurisdiction  of  the  state  for  purposes  of 
taxation.  Com.  v.  Peebles,  23:  1130,  119  S. 
W.  774,  134  Ky.  121. 

Bills   and  notes;  mortgages;  debts. 
Succession   tax,   see   infra,    340,   342-344. 

137.  Claims  of  a  nonresident  corporation 
conducted  through  a  local  agent,  which  are 
in  definite  tangible  form,  are  taxable  there. 
Monongahela  River  Consol.  Coal  &  Coke  Co. 
V.  Board  of  Assessors,  2:  637,  39  So.  601, 
115  La.  564.  (Annotated) 

]3S.  Bills  and  notes  and  other  paper  tak- 
en in  the  course  of  its  business  by  a  nonresi- 
dent corporation  conducted  through  a  local 
agent  are  taxable  in  Louisiana  when  used 
and  collected  in  that  state.  Monongahela 
River  Consol.  Coal  &  Coke  Co.  v.  Board  of 
Assessors,  2:  637,  39  So.  601,  115  La.  564. 

(Annotated) 

130.  Notes  received  by  a  foreign  corpora- 
tion doing  business  in  New  York  upon  sales 
of  liquors  in  original  packages,  and  held  in 
New  York  until  maturity  for  convenience, 
the  proceeds  being  then  in  part  remitted 
and  in  part  retained  in  New  York,  are  sub- 
ject to  taxation  by  that  state.  People  ex 
rel.  Burke  v.  Wells,  12:  905,  77  N.  E.  19, 
184  N.  Y.  275. 

140.  Promissory  notes  belonging  to  a  resi- 
dent of  Kansas,  given  by  residents  of  Mis- 
souri and  secured  by  trust  deeds  of  real  es- 
tate in  the  latter  state,  which  have  never 
been  brought  into  Kansas,  but  which  are 
left  for  safe-keeping  only  in  the  vault  of 
a  bank  in  Missouri,  constitute  personal 
property  in  Kansas  which  has  its  location 
in  the  county,  township,  and  school  district 
of  the  residence  of  its  owner,  within  the 
meaning  of  the  act  relating  to  the  assess- 
ment and  collection  of  taxes.  Johnson  Coun- 
ty v.  Hewitt,  14:  493,  93  Pac.  181,  76  Kan. 
816.  (Annotated) 

141.  The  provision  of  La.  Acts  of  1898, 
No.  170,  §  7,  authorizing  the  taxation,  with- 
in the  state  and  at  the  business  domicil  of 
a  foreign  corporation,  of  credits  and  notes 
belonging  to  it,  was  designed  to  do  away 
with  the  discrimination  theretofore  existing 
in  favor  of  nonresidents  as  against  residents, 
and  is  not  arbitrary,  but  a  legitimate  ex- 
ercise of  legislative  power  and  discretion, 
and  is  constitutional.  Metropolitan  L.  Ins. 
Co.  V.  Board  of  Assessors,  9:  1240,  39  So. 
846,  115  La.  608. 

142.  The  mere  insertion  in  a  trust  deed  of 
a  clause  that  the  contract  shall  be  construed 
according  to  the  laws  of  the  place  where  the 
land  is  located  "where  the  same  is  made" 
does  not  localize  the  debt  there,  so  as  to 
subject  it  to  taxation,  if  the  facts  show 
that  the  contract  was  made  in  another  state. 
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Adams    v.    Colonial    &    U.    S.    Mortg.    Co. 
17:  138,  34  So.  482,  82  Miss.  263. 

143.  A  mortgagee  has  no  interest  or  es- 
tate in  the  land  mortgaged  which  is  sub- 
ject to  taxation  where  the  land  is  located. 
Adams  v.  Colonial  &  U.  S.  Mortg.  Co. 
17:  138,  34  So.  482,  82  Miss.  263. 

144.  It  seems  that  a  mortgagee  has  suffi- 
cient interest  in  the  land  mortgaged  to  en- 
able the  legislature  to  tax  it,  by  express  en- 
actment, where  the  land  is  located,  although 
the  mortgagee  does  not  reside  within  the 
state.  Adams  v.  Colonial  &  U.  S.  Mortg. 
Co.  17:  138,  34  So.  482,  82  Miss.  263. 

145.  The  board  of  supervisors  of  a  county 
cannot,  by  an  order,  fix  the  situs  of  a  debt 
for  the  purpose  of  taxation.  Adams  v.  Co- 
lonial &  U.  S.  Mortg.  Co.  17:  138,  34  So.  482, 
82  Miss.  263. 

146.  Loans  made  by  a  foreign  insurance 
company  to  its  policy  holders,  residents  of 
a  state,  as  part  of  its  business  done  in  that 
•state,  are  taxable  in  such  state,  though  evi- 
denced by  notes  held  abroad.  Travelers' 
Ins.  Co.  V.  Board  of  Assessors,  24:  388,  47 
So.  439,  122  La.  129. 

147.  Where  a  nonresident  lender  of  money 
has  no  place  of  business  or  location  or  agent 
in  the  state,  and  accomplishes  the  loan  be- 
yond the  limits  of  the  state,  the  facts  that 
negotiations  for  the  loan  were  made  by  per- 
sons in  the  state,  and  it  was  secured  by  a 
mortgage  on  property  there  located,  do  not 
subject  his  interest  in  the  loan  to  local  taxa- 
tion. Adams  v.  Colonial  &  U.  S.  Mortg.  Co. 
17:  138,  34  So.  482,  82  Miss.  263. 

148.  A  foreign  corporation  is  liable  to 
taxation  upon  loans  made  in  the  state  by 
its  resident  agent,  although  the  notes  evi- 
dencing the  indebtedness  to  it  are  trans- 
mitted to  and  kept  at  the  home  oflace  of  the 
corporation  without  the  state,  and  only 
brought  therein  for  purposes  of  collection  or 
renewal.  Metropolitan  L.  Ins.  Co.  v.  Board 
of  Assessors,  9:  1240,  39  So.  846,  115  La.  698. 
Property  taxed  in  otlier  state. 

See   supra,   125. 

Propei'ty  temporarily  in  state. 

See  also  supra,  122. 

149.  A  self-propelling  seagoing  steam 
dredge  engaged  for  a  long  period  of  time  on 
government  work  in  a  particular  county  of 
the  state  where  it  is  located  on  the  day 
when  taxes  are  assessed  is  taxable  there  re- 
gardless of  where  its  owner  resides  or  its 
home  port  is  located.  North  American 
Dredging  Co.  v.  Taylor,  29:  105,  106  Pac. 
162,  56  Wash.  565.  (Annotated) 

150.  Personal  property  of  a  nonresident, 
which,  for  the  performance  of  a  railroad- 
construction  contract,  is  in  the  state  on  the 
day  taxes  are  to  be  assessed,  is  subject  to 
assessment  under  a  statute  making  taxable 
all  real  and  personal  property  in  the  state. 
Eoff  V.  Kennefick,  7:  704,  96  -S.  W.  986,  80 
Ark.   138.  (Annotated) 

151.  Coal  transported  in  large  quantities 
into  the  state  of  New  Jersey,  and  there  held 
en  masse  for  an  indeterminate  period,  sub- 
ject to  orders  for  future  sale  and  delivery 
of  specific  quantities,  and  in  general  to  reg- 
ulate the  supply,  acquires  a  status  in  that 
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state,  and  is  subject  to  local  taxation.  Le- 
high &  \V.  B.  Coal  Co.  V.  Junction  (N.  J. 
Err.  &  App.)  15:  514,  68  Atl.  806,  75  N.  J. 
L.  922. 

///.  Assessment;   enforcement. 

a.  In  general;  levy  and  apportionment. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Interference  by  court  with  collection,  see 
Courts,  11. 

Injunction  against  enforcing  levy,  see  In- 
junction, I.  k. 

Injunction  against  enforcemenet  of  uncon- 
stitutional tax  law,  see  Injunction, 
350,  351. 

Mandamus  to  compel  municipality  to  col- 
lect taxes  on  property,  see  Mandamus, 
136. 
^Power  to  levy  city  tax,  see  Municipal  CoB- 
POBATIONS,  II.  h. 

152.  That  the  owner  of  taxable  property 
has  against  the  city  in  which  the  property 
is  taxable  a  debt  equal  in  amount  to  the 
taxes  due  on  the  property  will  not  prevent 
the  city  from  collecting  tlie  taxes.  Tarver 
V.  Dalton,  29:  183,  67  S.  E.  929,  134  Ga. 
462. 

153.  The  collection  of  a  tax  can  be  ef- 
fected' only  in  the  manner  prescribed  by  the 
legislature.  Preston  v.  Sturgis  Milling  Co. 
32:  1020,  183  Fed.  1,  105  C.  C.  A.  293. 

154.  Tlje  budget  commissioners  of  a  coun- 
ty have  no  authority  to  fix,  reduce,  increase, 
or  in  any  manner  change  the  sum  or  suras 
levied  by  law  as  taxes  for  state  purposes, 
under  a  constitutional  provision  directing 
that  the  legislature  shall  provide  for  the 
revenues  of  the  state.  State  ex  rel.  Dona- 
hey  v.  Edmondson,  52:  305,  105  N.  E.  269, 
89  Ohio  St.  93. 

155.  A  law  levying  a  tax  for  a  certain 
specified  object  cannot  be  declared  uncon- 
stitutional on  the  theory  that  it  purports 
to  appropriate  money  for  a  period  longer 
than  two  years,  where  the  duty  of  appro- 
priating funds  so  raised  to  the  object  de- 
clared in  the  law  imposing  the  tax,  and  to 
none  other,  still  devolves  upon  the  general 
assembly  of  the  state.  State  ex  rel.  Donahey 
V.  Edmondson,  53:  305,  105  N.  E.  269,  89 
Ohio  St.  93. 

156.  A  law  levying  a  tax  for  an  object 
provided  for  in  a  statute,  which  does  not  go 
Into  effect  until  the  time  for  filing  referen- 
dum petitions  has  expired,  is  not  uncon- 
stitutional as  being  a  levy  of  a  tax  prior 
to  the  creation  of  the  object  for  which  the 
levy  is  made,  especially  where  the  time  for 
filing  referendum  petitions  has  expired  with- 
out any  such  petition  having  been  filed. 
State  ex  rel.  Donahey  v.  Edmondson,  5a:  305, 
105  N.  E.  269,  89  Ohio  St.  93. 

157.  An  order  levying  a  tax  "for  local 
school  purposes"  is  sufficiently  definite  to 
uphold  the  levy  if  the  statute  defines  such 
purposes.  Shanklin  v.  Boyd,  38:  710,  142 
S.  W.  1041,  146  Kv.  460. 
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158.  Nonobservance  of  a  statutory  provi- 
sion as  to  separate  listing  of  property  of 
white  and  colored  persons  for  taxation  as  a 
basis  for  apportionment  of  the  school  fund, 
does  not  vitiate  the  assessment.  Coles  v. 
Jamerson,  50:  407,  71  S.  E.  618,  112  Va. 
311. 

t.  Assessment. 

1.  In  general. 

(See  also   same   heading  in  Digest   L.R.A. 
■      1-tO.) 

Assessment  of  transfer  tax,  see  infra,  V.  d. 

Assessment  of  stock  transfer  tax,  see  in- 
fra, 369. 

Presumption  in  favor  of,  see  Evidence,  497- 
500. 

Injunction  against  collection  of  tax,  see 
Injunction,  I.  k. 

Assessment  of  municipal  taxes,  see  Munic- 
ipal Corporations,  II.  h. 

See  also  supra,  17. 

159.  A  constitutional  provision  for  the 
election  of  an  assessor  in  each  county  does 
not  preclude  the  legislature  from  providing 
for  the  assessment  of  certain  values  by  a 
state  board.  Missouri,  K.  &  T.  R.  Co.  v. 
Shannon,  10:  681,  100  S.  W.  138,  100  Te.v. 
379. 

160.  That  in  assessing  a  mining  right  un- 
der an  oil  and  gas  lease  no  assessment  is 
made  of  the  royalty  belonging  to  the  owner 
of  the  real  estate  will  not  invalidate  the  as- 
sessment against  the  lessee  in  the  absence 
of  anything  to  show  that  he  was  not  as- 
sessed only  what  the  officers  considered  the 
full  value  of  his  right  under  the  lease.  Bell 
V.  People  ex  rel.  Carrell,  19:  746,  86  N.  E. 
593,  237  111.  332. 

161.  In  assessing  any  tract  or  lot  of 
real  property,  the  value  of  all  structures 
and  improvements  thereon  must  be  deter- 
mined separately ;  but  for  the  purpose  of 
taxation  the  structures  and  improvements 
are  considered  a  part  of  the  realty,  and  are 
assessed  as  such.  La  Paul  v.  Hevwood, 
32:  368,  129  N.  W.  763,  113  Minn.  376. 
List  or  statement  1>y  taxpayer. 
Dedication  to  public  by  failing  to  list  prop- 
erty for  taxation,  see  Dedication,  5. 

See  also  supra,  136. 

162.  An  entry  in  the  tax  records  of  land 
"to  be  listed  by  the  register"  is  sufficient  to 
sustain  the  assessment  of  a  tax  upon  "un- 
listed lands."  Greenleaf  v.  Bartlett,  14: 
660,  60  S.  E.  419,  146  N.  C.  495. 

163.  A  state  cannot  subject  a  taxpayer 
who  has  failed  to  furnish  a  list  of  his  prop- 
erty as  required  by  law,  to  the  doom  of  the 
assessor,  where  the  failure  to  make  such 
return  was  without  fraudulent  intent,  and 
from  an  honest  belief,  founded  upon  reason- 
able grounds,  that  what  property  he  had 
was  not  taxable.  Travelers'  Ins.  Co.  v. 
Board  of  Assessors,  24:  388,  47  So.  4.39,  122 
La.   129.  (Annotated) 

164.  A  return  of  "No  property,"  by  a 
taxpayer,  where  there. is  property,  is  no  re- 
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turn,  and  uoes  not  save  him  from  the  doom 
of  the  assessor,  under  a  statute  providing 
that  failure  of  a  taxpayer  to  maice  return 
of  his  property  shall  estop  him  from  con- 
testing the  correctness  of  the  assessment  list 
made  by  the  assessor.  Travelers'  Ins.  Co.  v. 
Board  of  Assessors,  24:  388,  47  So.  439,  122 
La.  129. 

165.  A  taxpayer  having  two  bank  ac- 
counts, one  taxable  and  the  other  not,  who 
does  not  make  return  of  his  property  as  re- 
quired by  a  statute  providing  that  failure 
to  make  return  shall  estop  a  taxpayer  from 
contesting  the  correctness  of  the  assessment 
list  filed  by  the  assessor,  cannot  obtain  a 
review  of  an  assessment  upon  money  in 
possession,  on  the  ground  that  the  amount 
indicated  as  money  in  possession  embraces 
both  of  these  bank  accounts,  and  that  the 
assessment  on  the  nontaxable  account  should 
be  canceled,  where  there  is  nothing  to  show 
that  in  fixing  the  amount  of  the  money  in 
possession  the  assessor  took  into  considera- 
tion the  nontaxable  account,  the  situation 
being  the  same  as  if  he  had  overestimated 
the  taxable  account.  Travelers'  Ins.  Co.  v. 
Board  of  Assessors,  24:  388,  47  So.  439,  122 
La.  129. 

166.  A  nonresident  corporation  doing 
business  within  the  state  is  not  within  the 
provisions  of  statutes  requiring  inhabitants 
to  bring  in  a  list  of  their  property  for  taxa- 
tion and  barring  resident  owners  of  the 
right  to  make  application  for  abatement  in 
case  of  failure  to  bring  in  the  list.  John  P. 
Squire  &  Co.  v.  Portland,  30:  576,  76  Atl. 
679,   106  Me.  234. 

Assessment     and      apportionmeiit      of 

railroad  property. 
Rule    as    to    equality    and    uniformity,    see 

supra,  24,   25. 

167.  A  constitutional  provision  requiring 
all  railroad  proiJerty,  except  rolling  stock,  to 
be  taxed  in  the  county  where  situated,  does 
not  prevent  the  assessment  of  tlie  intangible 
\ahies  of  the  road  by  a  state  board,  and  the 
apportionment  of  the  amount  collected  to 
the  respective  counties  through  which  the 
road  runs.  Missouri,  K.  &  T.  R.  Co.  v. 
Shannon,  lo:  681,  100  S.  W.  138,  100  Tex. 
379. 

Person,  in  xeliose  name  property  must 

be  assessed. 
Who  must  pay  tax,  see  infra.  III.  h. 
Injunction  against  collection  of  tax  because 

of  wrongful  method  of  assessment,  see 

Injunction,  364. 
See  also  infra,   178. 

168.  Cottages  placed  on  real  estate  by 
lessees,  supported  by  posts  set  in  the 
ground,  are  assessable  for  taxation  to  the 
lessor,  under  a  statute  providing  that  any 
interest  in  real  estate  listed  for  taxation 
shall  be  set  in  the  list  of  the  person  in 
whose  name  the  title  to  such  interest 
stands  on  the  land  records  of  the  town,  al- 
though the  lessees  have  a  contract  right  to 
remove  them  at  the  expiration  of  the  term. 
Comstock  V.  Waterford,  37:  1166,  81  Atl. 
1059,  85  Conn.  6. 

169.  Where  taxes  become  a  lien  on  the 
property  assessed,  to  be  collected  by  sale  of 
Digest  1-52  L.R.A.(N.S.) 


so  much  of  the  land  as  is  necessary  to  dis- 
charge the  tax  and  charges,  taxes  against 
land  held  in  common  cannot  be  assessed 
upon  the  undivided  interests  of  the  tenants. 
Curtiss  V.  Sheffield,  50:  402,  100  N.  E.  365, 
213  Mass.  239.  (Annotated) 

170.  Charging  land  devised  to  be  sold  to 
decedent  instead  of  to  his  estate,  as  re- 
quired by  statute,  docs  not  vitiate  the  as- 
sessment where  he  died  in  a  county  other 
than  that  where  the  land  was  located,  and 
information  of  the  death  was  not  furnished 
to  the  authorities  of  the  latter  county. 
Coles  v.  Jamerson,  50:  407,  71  S.  E.  618,  112 
Va.  311.  (Annotated) 

171.  There  is  no  constitutional  objection 
to  assessing  omitted  property  against  the 
personal  representative  of  the  taxpayer 
after  his  death.  Bogue  v.  Laughlin,  40: 
927,  136  N.  W.  606,  149  Wis.  271. 

(Annotated) 

172.  Under  statutes  authorizing  the  as- 
sessment of  property  which  was  omitted 
from  assessment  by  mistake  or  inadvertence, 
making  personal  representatives  personally 
liable  for  taxes  assessed  against  them,  and 
giving  them  a  remedy  over  against  the  bene- 
ficial owner,  taxes  which  should  have  been 
assessed  during  the  lifetime  of  the  taxpayer 
may  be  assessed  against  his  personal  repre- 
sentatives, if  there  is  personal  property  in 
his  possession  belonging  to  the  taxpayer 
which  is  subject  to  taxation,  even  though  it 
is  not  the  identical  property  which  had  been 
omitted.  Bogue  v.  Laughlin,  40:  927,  136 
N.  W.  606,   149  Wis.  271. 

Omission  of  property. 

Power  of  county  to  collect  taxes  for  years 
during  which  property  was  omitted, 
see  Counties,  31. 

Breach  of  contract  to  employ  tax  ferret  in 
case  of  omitted  property,  see  Dam- 
ages, 203. 

Necessity  of  presenting  against  estate  claim 
for   taxes   omitted  during   life  time   of 
taxpayer  and  assessed  to  personal  rep- . 
resentative,    see    Executors    and    Ad- 

ailNlSTRATORS,    104. 

Form  of  judgment  against  executors  in 
action  to  enforce  against  them  tax 
omitted  against  testator,  see  Judg- 
ment, 31. 

Mandamus  to  compel  placing  of  omitted 
proi>erty  upon  tax  rolls,  see  Manda- 
mus, 67. 

Reference  in  action  to  recover  share  of 
penalties  for  omitting  property  from 
tax  list,  see  Reference,  12. 

Sufficiency  of  title  of  statute  as  to,  see 
Statutes,   103. 

See  also  supra,  171,  172;  infra,  177,  178, 
189. 

173.  Taxable  property  not  listed  for  tax- 
ation nor  returned  by  the  assessor  may  be 
added  to  the  tax  rolls  by  the  county  clerk 
after  the  settlement  of  the  county  treasurer 
in  October  of  the  year  the  assessment  should 
have  been  made,  and  after  tiie  tax  rolls  have 
been  turned  over  to  the  county  treasurer, 
where  proceedings  to  make  the  correction 
were  commenced  in  August  of  that  year, 
and  the  reason  for  the  delav  was  the  oppo- 
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sition  of  the  owner,  notwithstanding  a 
statute  providing  that  an  assessment  may  be 
corrected  and  omitted  property  added  "at 
any  time  before  the  final  settlement  with 
the  county  treasurer,"  since  a  property  own- 
er cannot  escape  taxation  by  contesting  the 
right  to  tax  beyond  the  time  fixed  by  law 
for  making  the  assessment,  and  the  county 
clerk  cannot,  by  failure  to  perform  his  duty, 
nullify  the  statute  imposing  it.  State  ex 
rel.  Taggart  v.  Holcomb,  28:  251,  106  Pac. 
1030,  81  Kan.  879. 

174.  Taxation  of  land  in  the  name  of  a 
former  owner  prevents  forfeiture  of  the  title 
thereto,  on  the  ground  of  its  nonentry  for 
taxation,  where  there  is  privity  in  title 
between  the  former  owner  and  the  present 
owners  of  the  land.  Blake  v.  O'Neal,  16: 
1 147,  61  S.  E.  410,  63  W.  Va.  483. 

175.  When  earnings  within  the  state,  of 
an  express  company,  for  any  year  are 
omitted  from  the  annual  returns  of  the 
company  for  taxation,  and  not  included 
in  the  amount  of  gross  earnings  upon  which 
the  taxes  for  such  year  were  based,  the 
state  may  recover  taxes  based  on  such 
omitted  earnings  in  an  action  brought  for 
that  purpose,  although  no  provision  is  made 
for  a  reassessment  or  subsequent  assessment 
of  omitted  earnings.  State  v.  United  States 
Exp.  Co.  37:  1 127,  131  N.  W.  489,  114  Minn. 
346. 

Waiver  of  objections. 

176.  Want  of  statutory  notice  of  an  ad- 
dition to  a  tax  list  is  waived  by  appealing 
to  the  assessors  for  relief  on  learning  that 
the  addition  has  been  made.  Comstock  v. 
Waterford,  37:  1166,  81  Atl.  1059,  85  Conn. 
6. 

177.  An  objection  that  the  statutory  no- 
tice of  intention  to  place  omitted  property 
on  the  tax  roll  was  not  given  is  not  avail- 
able before  the  court,  if,  in  obedience  to  the 
notice,  the  taxpayer  appeared  generally 
before  the  board.  Bogue  v.  Laughlin,  40: 
927,  136  N.  W.  606,  149  Wis.  271. 
Assessment  rolls  and  liooks. 

Effect  of  insufficient  description  of  land  on 
validity  of  tax  sale,  see  infra,  209. 

178.  An  entry  of  an  omitted  tax  against 
certain  named  persons,  "executors  of  tlie 
estate  of"  a  deceased  taxpayer,  is  a  suf- 
ficient entry  of  the  tax  against  them  as 
executors,  to  comply  with  the  statute  per- 
mitting an  entry  against  executors,  making 
them  personally  liable  therefor,  and  permit- 
ting them  to  reimburse  tliemselves  from  the 
estate.  Bogue  v.  Laughlin,  40:  927,  136  N. 
W.  606,  149  Wis.  271. 

2.  Valuation. 

(See  also   same   heading  in  Digest  L.RA. 
1-70.) 

As    to    equality    and   uniformity    rule,    see 
supra,  I.  c. 

179.  A  valuation,  for  taxation,  of  the 
property  of  a  corporation,  which  is  arrived 
at  by  arbitrary  manipulation  of  figures  to 
reach  a  preconceived  result,  is  void.  Con- 
solidated Gas  Co.  V.  Baltimore,  1:263,  61 
Atl.  532,  101  Md.  541. 
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180.  .The  bonded  indebtedness  of  a  cor- 
poration cannot  be  included  in  the  as- 
sessment of  its  property  for  taxation  where 
the  statutes  provide  for  the  assessment  of 
such  indebtedness  to  the  holders  of  the 
obligations.  Consolidated  Gas  Co.  v.  Balti- 
more,  1:263,  61   Atl.  532,   101   Md.   541. 

181.  The  owner  of  an  oil  and  gas  leas*' 
which  requires  him  to  deliver  one  eighth 
of  the  product  of  the  wells  to  the  owner  of 
the  land  may  deduct  the  value  of  such  por- 
tion from  that  of  the  whole  privilege,  in 
listing  his  interest  for  taxation.  Wolfe 
County  V.  Beckett,  17:  688,  105  S.  W.  447, 
127  Ky.  252. 

182.  In  ascertaining  the  value  of  water 
power  generated  in  one  state  and  utilized 
in  another,  for  taxation  in  the  former,  all 
elements  which  combine  to  produce  the  en- 
tire power  in  the  other  state  are  to  be  con- 
sidered, and  the  portion  of  its  value  im- 
putable to  the  property  in  the  taxing  state 
determined  and  assessed  there.  Blackstone 
Mfg.  Co.  V.  Blackstone,  18:  755,  85  N.  E.  880, 
200  Mass.  82. 

183.  A  waterfall  and  the  dam,  canal,  and 
other  structures  which  have  been  construct- 
ed to  make  it  available  are  to  be  consid- 
ered, so  far  as  they  are  within  the  state, 
in  connection  with  the  land  on  which  they 
are  located,  for  the  purpose  of  fixing  the 
value  of  the  land  for  taxation  where  the 
land  is  located,  although  the  power  is 
utilized  across  the  border  in  another  state. 
Blackstone  Mfg.  Co.  v.  Blackstone.  18:  755, 
85  N.  E.  880,  200  Mass.  82.  (Annotated) 

184.  In  determining  for  the  purpose  of 
taxation  the  bank  balance  of  a  taxpayer  on 
a  particular  day,  the  checks  must  be  de- 
ducted which  have  been  drawn  in  good 
faith  in  payment  of  prior  bona  fide  indebt- 
edness. Com.  ex  rel.  Alexander  v.  Kentucky 
Distilleries  &  W.  Co.  21:  30,  116  S.  W.  766, 
132  Ky.  521. 

Deduction  of  debts. 

Rule  of  uniformity  as  to,  see  supra.  23. 

185.  In  determining  the  true  value  of  the 
credits  of  a  fraternal  beneficiary  associa- 
tion for  assessment  purposes,  the  association 
is  entitled,  under  the  rule  that  the  word 
"credits,"  as  used  in  the  revenue  law,  means 
"net  credits,"  to  set  off  the  amount  of  its 
outstanding  beneficiarj'  certificates,  matured 
and  unmatured,  against  securities  in  its 
fidelity  or  mortuary  fund,  set  apart  and  de- 
voted exclusively  to  the  payment  of  such 
certificates.  Royal  Highlanders  v.  State, 
7:  380,  108  N.  W.  183,  77  Neb.  18. 
Francbise. 

186.  Stock  once  issued  is  and  remains  out- 
standing, within  the  purview  of  the  New 
Jersey  franchise  tax  act,  although  owned 
by  the  corporation  issuing  the  same,  until 
retired  and  canceled  as  provided  by  statute 
for  the  reduction  of  capital  stock.  Knicker- 
bocker Importation  Co.  v.  State  Bd.  of  As- 
sessors (N.  J.  Err.  &  App.)  9:  885,  65  Atl. 
913,  74  N.  J.  L.  583.  (Annotated; 
Capital   stock. 

As  to  equality   and  uniformity,  see  supra,. 
22. 
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187.  If  a  bank,  in  making  a  return  of 
its  capital  and  surplus  for  taxation,  deducts 
the  amount  invested  in  real  estate,  under 
a  statute  providing  that  the  assessed  value 
of  its  real  estate  may  be  deducted  from  the 
valuation  of  its  capital  stock,  it  is  not  en- 
titled to  a  further  deduction  of  such  as- 
sessed valuation,  such  item  being  eliminated 
from  the  account.  Smith  v.  Stephens,  30: 
704,  91  N.  E.  167,  173  Ind.  564. 

188.  In  determining  the  amount  of  cap- 
ital and  surplus  of  the  stock  of  a  bank  for 
taxation,  under  a  statute  permitting  the  as- 
sessed value  of  real  estate  held  by  the  bank 
to  be  deducted  from  the  valuation  of  the 
capital  stock,  if  the  amount  invested  in 
real  estate  is  deducted  by  the  bank  from 
its  capital  and  surplus  in  making  its  re- 
turn, the  tax  officers  must  treat  that  sum 
as  disposed  of  in  the  real  estate  assessment, 
and  cannot  add  it  to  the  amount  of  capital 
and  surplus  returned,  and  deduct  from  the 
total  merely  the  actual  value  at  which  the 
real  estate  was  assessed.  Smith  v.  Steph- 
ens, 30:  704,  91  N.  E.  167,  173  Ind.  564. 
Railroads. 

Due  process  as  to,  see  Constitutional  Law, 

403. 
Express   companies. 

189.  Receipts  of  an  express  company  from 
the  sale  of  money  orders  within  a  state 
are  earnings  of  such  company  within  the 
state,  whether  such  money  orders  are  re- 
deemed within  or  without  this  state,  and 
should  be  included  in  the  gross  earnings 
of  such  company  in  estimating  the  tax 
upon  its  property  within  the  state.  State 
V.  United  States  Exp.  Co.  37:  1127,  131 
N.  W.  489,  114  Minn.  346. 


c.  Tax    officers. 


Suit  against  tax  collector  for  accoimting, 
see  Accounting,  6. 

Embezzlement  by  tax  collector,  see  Action 
OB  Suit,  84. 

Right  of  tax  collector  to  allowance  for  at- 
torney's fees,  see  Costs,  27. 

Discovery  in  action  against  tax  collector  for 
moneys  collected  by  him,  see  Discovery 
AND   Inspection,   4. 

Fiduciary  relation  between  tax  collector  and 
township,  see  Equity,  76. 

Libel  by  tax  collector,  see  Libel  and  Slan- 
der, 175. 

Right  to  raise  salary  of  tax  collector  dur- 
ing term  of  office,  see  Officers,  92. 

Right  of  sureties  on  bond  of  tax  collector 
to  recover  for  loss  caused  by  negligence 
of  other  public  officer,  see  Principal 
AND  Surety,  68,  69. 

Appropriations  for  salary  and  expenses  of 
tax  commissioners,  see  Appropriations, 
9-13. 

Mandamus  to  compel  issue  of  warrants  to 
pay  salary  and  expenses  of  commission, 
see  Courts,  228. 

Appointment  to  tax  commission,  see  Offi- 
cers, 21. 
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When  term  of  commissioners  whose  appoint- 
ment is  not  confirmed  expires,  see  Of- 
ficers, 38. 

Authority  of  county  to  employ  tax  ferret, 
see  Counties,  4-6,  32,  33. 

Injunction  against  contract  to  employ  tax 
ferret,  see  Injunction,  335. 

Removal  of  tax  officer,  see  Officers,  67. 

Negligence  of  officer  as  proximate  cause  of 
loss  to  nonresident  whose  lands  are  sold 
for  taxes  without  notice  to  him,  see 
Proximate  Cause,  32.  * 

Right  of  tax  officers  to  inspect  books,  see 
Search  and  Seizure,  3;  Statutes,  60. 

190.  The  members  of  the  state  board  of 
tax  commissioners  created  by  chap.  303,  N. 
D.  Laws  1911,  who  by  such  act  have  been 
vested  with  a  general  supervisory  power 
over  the  various  taxing  agencies  and  boards 
of  review  of  the  state,  and  with  the  power 
to  themselves  assess  in  certain  instances, 
are  state  officers.  State  ex  rel.  Birdzell  v. 
Jorgenson,  49:  67,  142  N.  W.  450,  25  N.  D. 
539. 

191.  A  county  auditor  upon  whom  a  stat- 
ute imposes  the  duty,  in  making  out  tax 
lists,  or  placing  opposite  each  description 
of  land  that  has  been  sold  for  taxes  the 
words  "sold  for  taxes,"  who  fails  to  com- 
ply with  this  statutory  duty,  is  liable  to  a 
nonresident  landowner  who  forgot  to  pay 
a  half-yearly  instalment  of  his  taxes  for 
which  his  land  was  afterwards  sold,  and 
who,  through  this  failure  of  the  auditor 
and  the  consequent  failure  of  the  treasurer 
to  stamp  upon  his  receipt  for  taxes  subse- 
quently paid  the  words  "sold  for  taxes," 
did  not  have  notice,  and  therefore  had  no 
opportunity  to  redeem  from  the  tax  sale,  as 
he  would  have  done.  Howley  v.  Scott,  51: 
137,  143  N.  W.  257,  123  Minn.  159. 

(Annotated) 

192.  The  compensation  of  the  tax  collect- 
ors under  a  statute  laying  a  tax  on  dogs  for 
the  remuneration  of  the  owners  of  sheep 
killed  by  them,  which  is  to  be  assessed  and 
collected  as  other  taxes,  should  be  paid  in 
the  same  way  and  at  the  same  rate  at 
which  they  are  remunerated  for  the  collec- 
tion of  other  taxes,  in  the  absence  of  any 
provision  of  the  statute  upon  the  subject. 
McGlone  v.  Womack,  17:  855,  111  S.  W.  688, 
129  Ky.  274. 

d.  Review;     correction;     equalization; 
appeal. 

(See  cUso  Taxes,  III.  0,  in  Digest  L.R.A. 
1-10.) 

Taking  of  depositions  is  suit  for  abatement 
of  taxes,  see  Depositions,  3. 

Presumption  and  burden  of  proof,  see  Evi- 
dence,  499. 

Injunction  against  enforcement  of  tax,  see 
Injunction,  I.  k. 

Reassessment  of  special  assessments,  see 
Public  Improvements,  63. 

Reference  in  suit  for  abatement  of,  see 
Reference,  6. 

Privilege  of  witness  in  tax  controversy,  see 
Witnesses,  127,  128. 
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11)3.  The  court  may  review  the  valuation 
placed  on  property  for  taxation  where  the 
record  shows  that  it  was  imposed  in  a  whim- 
sical, capricious,  or  unwarrantable  way,  in- 
stead of  by  the  exercise  of  judgment,  since 
such  valuation  would  be  no  assessment. 
Consolidatod  Gas  Co.  v.  Baltimore,  i:  263, 
61  Atl.  532,  101  Md.  541. 
Correction. 
Power  of  court  to  correct  assessment,   see 

COUBTS,  118. 
Relief  *to  one  seeking  reduction  as  limited 

by  pleading,  see  Pleading,  76. 
Attorney's  fees  as  costs  in  action  to  secure 
reduction  of  assessment,  see  Costs,  28. 
See  also  supra,  166. 

194.  That  a  county  clerk  who,  by  pro- 
ceedings instituted  and  conducted  under 
Kan.  Gen.  Stat.  1901,  §  7599,  authorizing  the 
correction  of  false  tax  statements,  discov- 
ered that  an  owner  who  appeared  and  re- 
sisted inquiry  had  failed  to  list  specified 
items  of  taxable  personal  property  in  the 
statement  he  gave  to  the  assessor,  omitted 
formally  to  correct  the  assessor's  return, 
after  duly  valuing  such  property  and  char- 
ging the  proper  amount  of  taxes  thereon, 
against  the  owner  on  the  tax  roll,  does  not 
vitiate  the  tax,  but  constitutes  a  mere  ir- 
regularity. Johnson  County  v.  Hewitt.  14: 
493,  93  Pac.  181,  76  Kan.  816. 

195  A  right  to  a  hearing  is  given  a  tax- 
payer by  a  statutory  provision  that  the 
assessors  shall  make  no  abatement  of  taxes 
except  upon  the  recommendation  of  the  board 
or  officer  by  whom  the  list  was  certified  to 
them,  since  the  language  implies  a  right  to 
apply  to  the  assessors,  officer,  or  board  for 
an  abatement.  Corcoran  v.  Cambridge,  18: 
187,  85  N.  E.  155,  199  Mass.  5. 

196.  An  alternative  demand  for  reduction 
of  a  tax  assessment  may  be  cumulated  with 
a  demand  for  cancelation.  New  England 
Mut.  L.  Ins.  Co.  v.  Board  of  Assessors,  26: 
1 120,  47  So.  27,  121  La.  1067. 

Boaxd  of  revievr  or  eqnalizatioiL. 

Appeal  from,  see  infra,  199-201. 

Jurisdiction  of  appeal  from  court  decision 
reviewing  decision  of  board  of  tax  re- 
viewers, see  Appeal  and  Ebbob,  74. 

Interference  by  court  with  board  of  equal- 
ization, see  CouBTS,  76. 

Mandamus  to  members  of  state  board  of 
equalization,  see  Mandamus,  31,  32. 

Suit  against  state  board  of  equalization  as 
suit  against  state,  see  State,  27. 

197.  Tlie  objection  that  a  member  of  a 
board  of  equalization  was  incompetent  to 
serve  cannot  be  raised  upon  a  collateral  at- 
tack upon  the  assessment.  State  Nat.  I^ank 
V.  Memphis,  7:  663,  94  S.  W.  606.  116  Tenn. 
641. 

198.  An  appeal  is  not  necessary  to  en- 
able a  board  of  equalization  to  revise  a 
tax  assessment  under  a  statute  providing 
that  the  board  was  created  for  the  purpose 
of  revising  the  assessment  when  returned 
by  the  tax  assessor.  State  Nat.  Bank  v. 
Memphis,  7:  663,  94  S.  W.  606.  116  Tenn. 
641. 
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Appeal. 

Statute  providing  for  appeal  to  court  from 
decision    of   board   of   equalization,   see 

CO.NSTITUTIONAL   LaW,    127. 

See  also  supra,  198. 

199.  In  the  absence  of  grounds  justifying 
a  resort  to  a  court  of  equity  for  injunctive 
relief,  the  decision  of  the  statutory  board 
of  equalization,  declining  to  reduce  the  as 
sessed  valuation  of  lands,  is  plenary  and 
final.  Finney  County  v.  Bullard,  i6:  807, 
94  Pac.   129,  77  Kan.  349. 

200.  An  application  to  the  board  of  as- 
sessors and  board  of  revision  "to  wipe  out 
and  reduce  to  nothing"  an  assessment  is  not 
an  application  to  "reduce"  an  assessment, 
within  the  meaning  of  the  law  making  an 
appeal  to  such  boards  a  condition  of  the 
right  to  appeal  to  the  courts  for  a  reduction, 
since,  in  the  former  case,  the  applicant  de- 
nies the  existence  of  taxable  property,  while 
in  the  latter  he  admits  the  existence  of  such 
property,  but  complains  of  its  overvalu- 
ation. Standard  M.  Ins.  Co.  v.  Board  of 
Assessors,  29:  59,  49  So.  483,  123  La.  717. 

201.  To  make  available  an  objection  that 
money  and  credits  placed  by  a  board  of  re- 
view on  the  tax  list  of  a  prottisting  tax- 
payer were  not  itemized,  such  objection 
must  be  made  before  the  board.  Barliydt  v. 
Cross,  40:  986,  136  N.  W.  525,  156  Iowa,  271. 

e.  Personal  obligation;  action  for  col- 
lection. 

(See  also  Ttuces,  III.  d,  in  Digest  L.R.A. 
1-70.) 

Collection  of  transfer  tax,  see  infra,  V.  d. 

When  statute  of  limitations  begins  to  run, 
see  Limitation  of  Actions,  II.  i. 

Mandamus  to  compel  municipality  to  col- 
lect taxes,  see  Pabties,  210. 

Enforcement  of  local  improvement  assess- 
ment, see  Public  Impbovement,  III.  f. 

Right  to  set-off  in  action  to  collect  tax,  see 
Set-Off  and  Countebclaim,  1. 

Description  of  party  in  writ  in  proceeding 
to  enforce  unpaid  taxes,  see  Wbit  and 
Pbocess,  88. 

See  also  supra,  152,  153. 

202.  A  municipal  corporation  cannot 
maintain  a  common-law  action  for  the  col- 
lection of  a  tax  in  the  absence  of  statutory 
authority.  Rochester  v.  Bloss,  6:  694,  77  N. 
E.  794,  185  N.  Y.  42. 

203.  The  remedies  for  collection  of  taxes 
provided  by  a  city  charter  need  not  be  ex- 
hausted before  resorting  to  an  action  under 
the  provisions  of  .•  statute  permitting  an 
action  to  be  brought  to  recover  taxes  the 
collection  of  wliicli  had  failed  because  of  de- 
fects in  the  warrant.  Rochester  v.  Bloss, 
6:  694,  77  N.  E.  794,  185  N.  Y.  42. 

204.  A  statute  permitting  a  recovery  by 
suit  of  municipal  taxes,  the  collection  of 
which  failed  because  of  defects  in  the  war- 
rant, does  not.  unless  it  expressly  so  pro- 
vides, authorize  a  recovery  of  the  interest 
and    penalties    provided    by    the    municipal 
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charter  for  failure  to  make  prompt  pay- 
ment, Rochester  v.  Bloss,  6:  694,  77  N.  E. 
794,  185  N.  Y.  42.  (Annotated) 

205.  No  action  lies  to  recover  delinquent 
unpaid  taxes  unless  authorized  by  statute, 
and  if  there  is  no  real  estate  to  which  the 
lien  can  be  transferred  as  provided  by  stat- 
ute, and  the  personalty  has  been  removed 
from  the  county  or  dissipated  after  the  levy- 
ing of  the  tax,  the  taxing  district  is  remedi- 
less. Marion  Countv  v.  Woodburn  Mercan- 
tile Co.  41:  730,  119  Pac.  487,  60  Or.  367. 

(Annotated) 

/.  Sale;   deed;   rights   of  purchasers. 

(See  also  Taxes,  III.  e,  in  Digest  L.R.A. 
1-10.) 

Adverse  possession  under  tax  deed,  see  Ad- 
verse Possession,  84. 

Effect  of  failure  to  appear  at  tax  sale  on 
right  to  have  cloud  removed,  see  Cloud 
ON  Title,  10. 

Validity  of  contract  affecting  bid  at  tax 
sale,  see  Contracts,  483. 

Effect  of  sale  on  dower  right,  see  Dowels, 
21,  22. 

Burden  of  proving  invalidity  of  judgment 
authorizing  sale,  see  Evidence,  500. 

Validity  of  default  decree  obtained  by  tax 
deed  bolder  against  partnership  in  firm 
name  only,  see  Judgment,  128. 

When  statute  of  limitations  begins  to  run, 
see  Limitation  of  Actions,  II.  i. 

When  right  to  contest  validity  of  sale 
barred,  see  Limitation  of  Actions, 
IIL  h. 

Suit  by  owner  to  quiet  title  to  land  sold 
under  void  tax  proceeding,  see  Limi- 
tation of  Actions,  24. 

To  enforce  local  assessments,  see  Public 
Improvements,  77-79. 

Cancelation  of  sale  to  state,  see  State,  19. 

Sufficiency  of  service  to  give  jurisdiction, 
see  Writ  and  Process,  69. 

See  also  Life  Tenants,  3,  4. 

206.  A  sale  of  land  for  nonpayment  of 
taxes  by  a  life  tenant  will  not  convey  the 
interest  of  the  remainderman,  where  the 
statute  provides  simply  for  a  sale  of  the 
interest  of  the  delinquent  for  tha  enforce- 
ment of  the  tax.  Smith  v.  Proctor,  2:  172, 
51    S.   E.  889,   139  N.  C.   314. 

207.  A  state  is  not  required  to  go  beyond 
its  limits  for  the  purpose  of  enforcing  a 
tax  levied  by  it  upon  the  investments  of 
a  foreign  corporation,  but  may,  under  La. 
Const,  art.  233,  enforce  its  collection  by 
seizure  and  sale  by  the  tax  collector  of  the 
movable  property  of  the  corporation;  and 
service  of  process  in  such  proceeding  may 
be  made  upon  the  local  superintendent  of 
the  delinquent  corporation.  Metropolitan  L. 
Ins.  Co.  V.  Board  of  Assessors,  g:  1240,  39 
So.  846,  115  La.  698. 

208.  The  general  statutes  have  ordinarily 
little  application  to  the  collection  of  taxes 
and  the  regulation  of  tax  sales,  such  mat- 
ters being  regulated  by  the  special  system 
of  laws  applicable  thereto.  Lisso  & 
Brother  v.  Police  Jury,  31:  1141,  53  So.  566, 
127    La.   283. 
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209.  A  description  of  land  in  an  assess- 
ment roll,  by  abbreviations  and  combina- 
tions' of  letters  and  figures,  invalidates  the 
tax  or  a  tax  sale  made  theroiuidcr.  Nind  v. 
Myers,  8:  157,  109  N.  W.  335,  15  N.  D.  400. 

210.  The  sheriff's  sale,  based  on  a  decree 
foreclosing  a  tax  lien  in  a  proceeding 
against  the  land  itself,  in  which  the  peti- 
tion alleged  that  the  owner  was  unknown, 
but  which  fact  was  not  alleged  in  the  aflS- 
davits  for  service  of  process  by  publica- 
tion, is  not  subject  to  attack  for  irregu- 
larity after  it  has  been  examined  and 
confirmed  by  the  court  which  rendered  the 
decree.  Gwin  v.  Freese,  36:  1060,  132  N.  W. 
736,  90  Neb.  15.  (Annotated) 

211.  The  attempted  sale  by  the  clerk  of 
court  of  property  struck  off  to  the  state,  at 
a  tax  sale,  is  void  if  a  certified  list  of  the 
property  so  struck  off  is  not  filed  as  re- 
quired by  statute.  Harris  v.  Mason,  25: 
101 1,  115  S.  W.  1146,  120  Tenn.  668. 

212.  A  deed  to  an  individual,  of  property 
which  had  been  sold  to  the  state  for  non- 
payment of  taxes,  which  is  void  because  a 
list  of  the  property  struck  off  to  the  state 
was  not  filed  as  required  by  statute,  is  not 
validated  by  the  filing  of  such  list  after 
the  bringing  of  a  suit  to  set  aside  the  deed 
as  a  cloud  on  the  title  of  the  former  owner. 
Harris  v.  Mason,  25:  loii,  115  S.  W.  1146, 
120  Tenn.  668. 

213.  A  tax  sale  is  not  invalidated  by  the 
fact  that  no  certified  copy  of  the  judgment 
rendered  against  the  land  for  delinquent 
taxes  was  delivered,  before  the  sale,  to  the 
sheriff,  who,  in  making  the  sale,  used  the 
original  judgment  book.  Nind  v.  Myers, 
8:  157,  109  N.  W.  335,  15  N.  D.  400. 

214.  The  provision  of  N.  D.  Laws  1897, 
chap.  67,  p.  76,  for  a  judgment  before  a 
sale  for  taxes  is  merely  a  legislative  re- 
quirement, and  is  not  inherently  or  consti- 
tuticynally  necessary  as  a  condition  prece- 
dent to  the  right  of  the  legislature  to  au- 
thorize a  sale  of  the  property  for  unpaid 
taxes.  Nind  v.  Myers,  8:  157,  109  N.  W. 
335,  15  N.  D.  400. 

215.  The  legislature  has  power  to  bar  the 
right  of  the  owner  of  unoccupied  land  to 
question  the  validity  of  a  tax  sale,  al 
though  there  has  been  no  adverse  possession 
on  the  part  of  the  tax  purchaser.  Nind  v. 
Myers,  8:  157,  109  N.  W.  335,  15  N.  D.  400. 
Deed;  certificate. 

Adverse  possession  under  tax  deed  or  cer- 
tificate, see  Adverse  Possession,  4,  38, 
64-66,  84. 

Effect  of  including  in  note  void  tax  certifi- 
cates held  by  payee  against  land  of 
maker,  see  Bills  and  Notes,  30. 

Right  of  heir  of  grantee  in  tax  deed  to 
maintain  action  to  quiet  title  or  for  an 
injunction,  see  Cloud  on  Title,  22. 

Impairment  of  rights  secured  to  holder  of, 
see  Constitutional  Law,  775. 

Change  of  law  that  tax  certificate  should  be 
prima  facie  evidence  of  regularity  pro- 
ceedings, see  Constitutional  Law, 
812. 
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Bight  of  one  in  possession  under  tax  deed 
to  allowance  for  improvements  on  evic- 
tion by  landowner,  see  Ejixixment,  26, 
28,  29. 

Equitable  assignment  of  tax  purchaser's  lien 
for  taxes,  where  deed  is  set  aside,  see 
Equity,  137. 

Presumption  and  burden  of  proof  as  to  tax 
certificate,  see  Evidence,  578,  579. 

Tax  deed  as  giving  prima  facie  right  of  pos- 
session, see  Evidence,  617. 

Negligence  of  city  officers  in  issuing  dupli- 
cate paving  tax  certificates,  see  Evi- 
dence, 2481. 

Right  to  jury  in  proceeding  to  determine 
adverse  claims  instituted  by  one  claim- 
ing under,  see  Jury,  20. 

Purchase  by  tenant  at  tax  sale  as  repudia- 
tion of  relation  of  landlord  and  tenant, 
see  Landlord  and  Tenant,  7. 

Guaranty  of  payment  of  note  secured  by 
mortgage  upon  premises  covered  by  tax 
deed,  see  Limitation  of  Actions,  90. 

Effect  of  void  tax  deed  to  start  running  of 
limitations,  see  Limitation  of  Ac- 
tions, 216. 

Merger  of  tax  deed,  see  Merger,  4. 

Rights  of  one  taking  possession  under  tax 
deed  as  mortgagee  in  possession,  see 
Mortgages,  28,  30. 

Accepting  forged  paving  tax  certificates  as 
collateral  for  loan,  see  Pledge  and 
Collateral  Security,  20. 

Proximate  cause  of  loss  to  bank  accepting 
stolen  paving  tax  certificates,  see  Prox- 
imate Cause,  156. 

Reformation  of  tax  deed,  see  Reformation 
OF  Instruments,  3. 

Issue  of  tax  refunding  certificates  to  ficti- 
tious payees,  see  Subrogation,  33. 

Usury  in  note  for  amount  due  on  tax  sale 
certificate,  see  Usury,  21. 

See  also  infra,  248. 

216.  The  title  acquired  by  one  who  takes 
a  deed  to  land  which  is  encumbered  by  a 
mortgage,  but  who  does  not  assume  or 
agree  to  pay  the  mortgage,  and  between 
whom  and  the  holder  of  the  mortgage  no 
personal  relation  or  obligation  subsists, 
where  no  duty  is  owing  to  pay  taxes  on  the 
land,  does  not  merge  with  the  title  subse- 
quently acquired  by  a  tax  deed,  so  as  to  pre- 
vent the  one  thus  acquiring  title  from  claim- 
ing under  the  tax  deed  to  the  exclusion  of 
the  mortgage,  but  such  tax  deed  extin- 
guishes the  rights  of  the  mortgage  holder 
therein  if  the  land  is  not  redeemed  as  pro- 
vided by  statute.  Zuege  v.  Nebraska  Mort- 
gage Co.  52:  877,  140  Pac.  855,  92  Kan. 
272.  (Annotated) 

217.  The  validity  of  a  tax  certificate  and 
the  rights  of  the  holder  thereof  are  deter- 
mined by  the  laws  in  force  at  the  time  the 
certificate  is  acquired.  State  ex  rel.  Nation- 
al Bond  &  S.  Co.  V.  Krahmer,  21:  157,  117 
N.  W.  780,  105  Minn.  422. 

218.  Executors  are  the  "assigns"  of  their 
testator  within  the  meaning  of  N.  D.  Laws 
1891,  chap.  100,  p.  271,  §  110,  which  author- 
izes the  issuance  of  a  tax  deed  to  "the  pur- 
chaser, his  heirs  or  assigns."  Blakemore  v. 
Cooper,  4:  1074,  106  N.  W.  566,  15  N.  D.  5. 
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219.  A  tax  deed  to  a  deceased  person  and 
his  heirs  and  assigns  does  not  vest  title 
in  the  heirs  of  sucli  deceased  person,  but  is 
void  as  a  conveyance.  Baker  v.  Lane,  28: 
405,  109  Pac.  182,  82  Kan.  715., 

( Annotated ) 

220.  A  tax  deed  to  a  county  treasurer  is 
not  void  for  indefiniteness  of  the  amount 
paid  where  it  recites  that  the  land  conveyed 
was  offered  at  the  tax  sale  for  the  amount 
due  against  it,  and  could  not  be  sold  for  a 
stated  amount,  which  was  the  whole 
amount,  as  such  recital  sufficiently  implies 
that  the  land  was  bid  off  by  the  county 
treasurer  for  the  amount  for  which  it  had 
been  offered  for  sale.  Ord  v.  Neiswanger, 
29:  287,  105  Pac.  17,  81  Kan.  03. 

221.  A  tax  deed  over  five  years  old, 
which  recites  that  property  was  originally 
bid  in  by  the  county  treasurer,  that  there 
after  an  individual  paid  him  an  amount 
equal  to  the  cost  of  redemption,  and  that 
the  "purchaser"  afterwards  paid  the  subse- 
quent taxes,  is  not  rendered  void  because  it 
contains  no  recital  that  the  county  clerk 
assigned  the  tax  sale  certificate,  as  it  may 
be  inferred  from  the  fact  that  the  person 
paying  the  money  is  referred  to  as  the  pur- 
chaser, that  the  assignment  was  made.  Ord 
V.  Neiswanger,  29:  287,  105  Pac.  17,81  Kan. 
63. 

222.  A  certificate  of  sale  for  taxes  under 
N.  D.  Laws  1897,  chap.  67,  p.  76  (N.  D.  Rev. 
Codes  1899,  §§  1331  et  seq.),  is  not  void  on 
its  face  because  of  failure  to  erase  these 
parts  of  the  blank  form  which  are  designed 
for  use  in  case  of  a  sale  on  different  terms, 
where  the  certificate  is  otherwise  in  proper 
form  and  the  unerased  parts  cannot  mis- 
lead. Nind  v.  Myers,  8:  157,  109  N.  W.  335, 
15  N.  D.  400. 

223.  A  tax  deed  which  has  been  of  record 
for  more  than  fifteen  years,  during  all  of 
which  time  the  land  has  been  in  the  pos- 
session of  a  person  and  his  grantors,  is 
not  void  on  its  face  because  the  considera- 
tion stated  cannot  be  arrived  at  from  the 
data  furnished  by  the  f^ntecedent  recitals, 
but  where  this  may  be  done  under  the 
liberal  rules  which  have  been  adopted  for 
the  interpretation  of  tax  deeds  which  have 
been  of  record  for  five  years  or  more.  Van 
Gundy  v.  Shewey,  47:  645,  133  Pac.  720, 
90  Kan.  253. 

224.  A  tax  deed  of  two  adjacent  tracts  of 
land  under  the  same  ownership  is  not  void 
under  Kan.  Gen.  Stat.  1901,  §  7677,  requir- 
ing such  a  deed  to  state  the  consideration 
for  which  each  tract  is  conveyed,  although 
its  recited  consideration  does  not  disclose 
the  separate  amount  against  each  tract,  but 
states  the  total  amount  of  taxes,  interest, 
and  costs,  where  it  appears  that  the  two 
tracts  were  separately  taxed  for  the  same 
amount  in  one  of  the  three  years  for  which 
taxes  were  unpaid,  since  it  may  be  assumed 
that  the  taxes  imposed  in  each  year  were 
equal,  so  that  the  consideration  for  the 
conveyance  of  each  tract  may  be  ascertained 
by  simple  division.  Nagle  v.  Tieperman,  9: 
674,  85  Pac.  941,  74  Kan.  32. 
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225.  A  tax  deed  which  by  statute  is  re- 
«[uired  to  set  forth  the  circumstances  ap- 
pearing in  the  clerk's  office  in  relation  to 
the  sale  is  insufficient  if  it  fails  to  set  forth 
that  the  treasurer  reported  the  sale  and 
that  it  was  confirmed  by  the  court.  Coles 
V.  Jamerson,  50:  407,  71  S.  E.  618,  112  Va. 
311. 

226.  A  recital  in  a  tax  deed  of  sale  at 
public  auction  "after  due  advertisement,  as 
required  by  law,"  is  sufficient  without  spe- 
cifically reciting  the  fact  of  adjournment  of 
the  sale.  Coles  v.  Jamerson,  50:  407,  71 
S.  E.  618,  112  Va.  311. 

227.  That  the  taxes  assessed  against  the 
undivided  interest  of  tenants  in  common 
were  sought  to  be  collected  by  sale  of  the 
whole  tract  for  the  aggregate  amount,  and 
that  the  assessment  was  made  in  that  form 
at  the  request  of  the  tenants,  do  not  cure 
the  irregularity  and  validate  the  deed.  Cur- 
tiss  v.  Sheffield,  50:  402,  100  N,  E.  365,  213 
Mass.  239. 

228.  The  grantee  in  a  tax  deed  who  re- 
ceives an  instrument  void  because  not  con- 
taining the  recitals  required  by  the  statute 
in  force  at  the  time  of  its  issuance  is  en- 
titled, upon  proper  application,  to  the  is- 
suance to  him  of  a  valid  tax  deed,  providing 
the  proceedings  leading  up  to  the  same  are 
in  all  things  valid.  State  ex  rel.  Ebbert  v. 
Fouts,  50:  316,  145  N.  W.  97,  26  N.  D.  599. 

(Annotated) 

229.  A  tax  deed  not  acknowledged  in  the 
manner  required  by  statute  is  void  upon  its 
face.  Mathews  v.  Blake,  27:  339,  92  Pac. 
242,  16  VVyo.  116. 

Notice   of   sale. 

Personal  liability  of  officer  failing  to  give, 

see  supra,  191. 
Liability    on    bond    of    officer    for    damage 

caused  by  failure  to  give,   see   Bonds, 

46. 
Estoppel    to    set    up    mistake    in    name    in 

publication  of,  see  Estoppel,  179. 
Suit  by  owner  of  land  to  quiet  title  after 

sale   for   taxes   void   for    want   of,    see 

Limitation  of  Actions,  24. 
Failure  to  give,  as  proximate  cause  of  loss 

to  purchaser,  see  Pboximate  Cause,  23, 

32. 
See  also  infra,  238. 

230.  A  published  notice  of  a  tax  sale  is 
not  insufficient  because,  under  the  general 
heading,  giving  the  name  of  the  addition  in 
which  the  property  to  be  sold  is  situated, 
and  before  the  owner's  name  and  the  lot  and 
block,  are  inserted  subheads  designating 
subdivisions  of  blocks,  which,  upon  their 
face,  do  not  apply  to  the  property  in  ques- 
tion. Blakemore  v.  Cooper,  4:  1074,  106  N. 
W.  566,  15  N.  D.  5. 

231.  A  notice  of  tax  sale  published  in  a 
newspaper,  legally  depignated  and  otherwise 
qualified  to  make  such  publication,  is  not 
illegal  because  of  the  failure  of  the  owner 
or  manager  to  file  with  the  county  auditor 
an  affidavit  setting  forth  its  qualifications, 
as  required  by  §  2,  chap.  120,  p.  346,  N.  D. 
Laws  1890.  Blakemore  v.  Cooper,  4:  1074, 
106  N.  W.  566,  15  N.  D.  5. 
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232.  Notice  to  the  person  described  in  a 
certificate  of  tax  delinquency  is  not  suffi- 
cient to  sustain  a  foreclosure  if  he  is  not 
the  person  appearing  on  the  tax  roll  under 
a  statute  providing  that  the  owner  of  the 
certificate  may  give  notice  to  the  person  de- 
scribed in  such  certificate,  where  the  statute 
also  provides  that  the  name  of  the  person 
appearing  on  the  treasurer's  rolls  as  the 
owner  for  the  purpose  of  this  act  shall  be 
considered  as  the  owner  of  the  property. 
Carney  v.  Bigham,  19:  905,  99  Pac.  21,  51 
Wash.  452. 

233.  The  names  "Myer"  and  "Myers"  are 
not  idem  sonans,  and  therefore  a  publica- 
tion of  notice  in  a  tax  proceeding  in  one 
name  with  the  proper  initials  will  not  be 
notice  to  a  man  of  tlje  other  name.  Myers 
v.  DeLisle,  52:  937,  168  S.  W.  676,  259  Mo. 
506.  (Annotated) 
Rights  of  purchasers. 

Tax  lien  or  claim  on  property  in  control  of 
bankruptcy  court,  see  Bankruptcy,  12. 

Liability  on  officer's  bond  for  default  caus- 
ing injury  to  purchaser,  see  Bonds,  46. 

Right  of  one  holding  tax  title  to  mortgaged 
property  who  is  made  party  to  foreclo- 
sure proceedings  in  which  mortgagee 
sets  up  a  tax  title,  see  Cloud  on  Title, 
28. 

Impairing  rights  of,  see  Constitutional 
Law,  775. 

Impairing  obligation  of  contract  as  to,  see 
Constitutional  Law,  812-815. 

Right  to  jury  in  proceeding  by  purchaser  to 
determine  adverse  claims,  see  Jury,  20. 

Purchaser  as  landlord,  see  Landlord  and 
Tenant,  1,  2. 

License  tax  on  purchasers  at  tax  sales,  see 
License,  54-56,  86. 

Laches  as  affecting  right  of  one  cotenant  to 
benefit  of  purchase  of  tax  title  by  an- 
other, see  Limitation  of  Actions,  31. 

Bar  by  limitations  of  right  to  foreclose 
mortgage  as  against  tax  purchaser,  see 
Limitation  of  Actions,  230. 

Proximate  cause  of  loss  to  purchaser,  see 
Proximate  Cause,  23. 

Reassessment  of  local  improvement  assess- 
ment for  benefit  of  purchaser  at  tax 
sale,  sec  Public  Improvements,  53. 

Constructive  trust  for  landlord  in  case  of 
purchase  by  tenant  at  tax  sale,  see 
Trusts,  50. 

Right  of  vendee  in  possession  to  acquire  tax 
title  as  against  vendor,  see  Vendor  and 
Purchaser,  26. 

Mistake  as  to  name  in  notice  by  publication 
of  false  record,  see  Writ  and  Process, 
15. 

See  also  supra,  217;  infra,  264. 

234.  A  statute  requiring  one  setting  up 
a  tax  title  to  real  property  to  show  that 
the  subsequent  taxes  are  paid  is  sufficient- 
ly complied  with  if  tliey  are  shown  to  be 
paid  at  the  time  of  filing  pleadings  rely- 
ing on  such  tax  title  in  a  suit  involving 
the  title  to  the  property.  National  Sure- 
tv  Co.  V.  Walker,  38:  333,  125  N,  W.  338, 
148   Iowa,   157. 

235.  A  tax  deed  has  no  more  force  or 
efi"ect  as  a  writ  of  assistance  for  procuring 
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the  possession  of  real  estate  than  any  other 
deed,  and  tlie  holder  of  such  deed  who  finds 
the  property  occupied  must,  if  the  occupant 
refuses  to  surrender  possession,  resort  to 
the  same  legal  remedy  for  possession  as  the 
holder  of  any  other  deed  would  employ. 
Steltz  V.  Morgan,  28:  398,  101  Pac.  1057,  16 
Idaho,  368. 

236.  The  holder  of  an  invalid  tax  deed 
based  upon  a  tax  certificate  assigned  to  him 
by  a  guarantor  of  the  payment  of  a  note 
secured  by  a  mortgage  on  the  premises  cov- 
ered by  the  ta.x  deed  is  entitled  to  a  first 
lien  on  the  land  as  against  the  holder  of  the 
mortgage,  to  whom  it  was  assigned  by  the 
guarantor,  where  the  remedy  on  the  guar- 
anty is  barred  by  the  statute  of  limita- 
tions. Cones  V.  Gibson,  16:  121,  94  Pac. 
998,  77  Kan.  425. 

237.  A  guarantor  of  the  j)ayment  of  the 
principal  and  interest  of  a  debt  evidenced 
by  a  note  secured  by  a  mortgage,  both  of 
which  instruments  he  assigned  to  a  pur- 
chaser, is  entitled  to  purchase  the  mort- 
gaged premises  at  tax  sale  and  to  take  a 
tax  title  thereto,  either  personally  or  by 
his  assignee,  at  least,  as  against  all  the 
world  except  the  holder  of  the  mortgage, 
and  the  guarantor's  purchase  of  the  land  at 
tax  sale  will  not  operate  as  a  payment  of 
the  tax  in  the  same  manner  as  a  payment 
by  the  mortgagor  would  have  done.  Cones 
V.  Gibson,  16:  121,  94  Pac.  998,  77  Kan.  425. 

( Annotated ) 

238.  The  failure  of  a  county  auditor  to 
give  the  statutory  notice  of  a  tax  sale, 
which  renders  the  sale  void,  is,  in  the  ab- 
sence of  a  statute  providing  otherwise,  one 
of  the  risks  which  a  purchaser  at  the  sale 
assumes,  under  the  doctrine  of  caveat  emp- 
tor. Foster  v.  Malberg,  41 :  967,  137  N.  W. 
816,  119  Minn.  168. 

239.  A  purchaser  at  a  sale  for  taxes  as- 
sessed upon  a  homestead  before  the  govern- 
ment had  parted  with  the  title  is  not  en- 
titled to  reimbursement  for  improvements 
placed  on  the  property  while  he  had  posses- 
sion of  it,  where  the  homesteader  left  the 
country  about  the  time  he  had  acquired  his 
patent,  and  never  had  notice  of  the  pretend- 
ed tax,  or  proceeding  to  sell  the  property 
therefor,  and  was  guilty  of  no  negligence 
or  fraud  by  which  he  estopped  himself  from 
asserting  his  rights.  Parker  v.  Dalv,  34: 
545,  114  Pac.  926,  115  Pac.  723,  58  Or.  564. 

(Annotated) 

240.  The  failure  of  one  who  has  settled  on 
government  land,  to  pay  the  taxes  thereon 
after  he  acquires  title,  is  not  such  acquies- 
cence in  the  possession  of  one  who  purchased 
the  property  for  taxes  assessed  before  the 
title  vested  in  the  homesteader,  as  to  render 
him  liable  to  pay  for  improvements  put  on 
the  property  by  the  latter.  Parker  v.  Daly, 
34:  545,  114  Eac  926,  115  Pac.  723,  58  Or. 
564. 

241.  One  who  acquired  at  a  tax  sale  prop- 
erty wliich  had  theretofore  been  advertised 
for  sale  under  a  trust  deed  given  to  secure 
deferred  instalments  of  purchase  money,  but 
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which  sale  was  enjoined,  acquired  a  good 
title  to  the  property,  which  he  may  trans- 
mit to  his  grantee.  VVingfield  v.  Neall,  10: 
443,  54  S.  E.  47,  60  W.  Va.  106. 

242.  A  mortgagee  who  has  bid  in  the 
property  at  a  foreclosure  sale  under  a  de- 
cree which  is  subsequently  reversed  cannot, 
while  the  decree  remains  unreversed,  ob- 
tain a  tax  title  to  the  property  which  will 
be  good  against  the  mortgagor  or  the  hold- 
ers of  prior  tax  liens.  National  Surety 
Co.  V.  Walker,  38:  333,  125  N.  W.  338,  148 
Iowa,  157.  (Annotated) 

243.  A  wife  who  is  not  in  possession  or 
receiving  the  rents  of  land  owned  by  her 
husband  and  others,  not  being  under  any 
legal  or  moral  obligation  to  pay  taxes  there- 
on, may  acquire  title  to  the  land  by  purchase 
at  a  sale  for  taxes,  or  by  purchasing  a  tax- 
sale  certificate,  provided  such  purchase  is 
made  in  good  faith  and  with  her  own  money. 
Nagle  V.  Tieperman,  9:  674,  85  Pac.  941,  74 
Kan.  32.  (Annotated) 
Setting  aside  tax  deed. 
Conclusiveness   of   dismissal   of  bill   to   set 

aside  tax  deed,  see  .Iudgment,  110,  111. 

Effect  of  statute  limiting  time  for  attack 
on  deed,  see  Limitation  op  Aciions, 
215. 

Stipulation  in  action  to  recover  real  estate 
under  tax  deed,  see  Stipulation,  1. 

Title  under  tax  deed  as  defective  or  unmar- 
ketable, see  Vk.ndob  and  Purchaser, 
51. 

See  also  supra,  212. 

244.  One  who  claims  title  to  land  and 
seeks  to  set  aside  a  tax  deed  and  convey- 
ances thereunder,  and  oust  the  holder  un- 
der the  tax  deed  from  possession,  must  show 
some  title  to  or  interest  in  the  land  in 
order  to  be  entitled  to  such  relief.  Dver 
V.  Marriott,  45:  93,  131  Pac.  1185,  89  Kan. 
515. 

245.  A  tenant  in  common  at  whose  in- 
stance taxes  were  erroneously  assessed  upon 
his  undivided  interest  instead  of  upon  the 
tract  as  a  whole  may  be  required  to  pay  the 
taxes  if  they  have  been  properly  reassessed 
as  a  condition  to  setting  aside  the  tax  deed 
under  the  erroneous  assessment.  Curtiss  v. 
Sheffield,  50:  402,  100  N.  E.  365,  213  Mass. 
239. 

g.  Redemption;  notice  to  redeem. 

(See  also  Taaoes,  III.  f,  in  Digest  L.R.A. 
1-10.) 

Application  to  sales  already  made  of  stat- 
ute changing  time  for  redemption,  see 
Constitutional,  Law,  69. 

Injunction  against  redemption,  under  void 
order,  of  lands  forfeited  for,  see  In- 
junction, 5. 

Redemption  by  remainderman,  see  Lite 
Tenants,  3,  4. 

Effect  of  repeal  of  statute  as  to,  see  Stat- 
utes, 362. 

246.  The  right  of  redemption  from  a  tax 
sale  under  tlie  scavenger  act  (chap.  75, 
Nebraska  Laws   1903)    is  a  property   right 
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belonging  to  those  having  an  interest  in 
the  real  estate,  and  not  to  a  mere  trespasser. 
Parsons  v.  Prudential  Real  Estate  Co.  44: 
666,  125  N.  W.  i)-21,  86  >seb.  271. 

247.  The  owner  of  land  sold  under  a  tax 
decree  in  a  proceeding  under  the  scavenger 
act  (chapter  75,  Nebraska  Laws  1903)  is 
not  entitled  to  redeem  from  the  sale  at  any 
time  within  two  years  from  final  confirma- 
tion, but  in  such  case  the  two-year  period 
runs  from  the  sale  by  the  county  treasurer 
under  the  deci-ee.  Parsons  v.  Prudential 
Real  Estate  Co.  44:  666,  125  N.  W.  521,  86 
Neb.  271. 

Notice. 

Impairing  obligation  of  contract  by  statute 

as  to,  see  Con.stitutional  Law,  813- 

815. 
Competency  of  affidavit  of  mailing  notice  of 

time  when  right  of  redemption  expires 

to  prove  mailing,  see  Eviuence,  781. 
Retrospective  statute  as  to,  see  Statutes, 

315.V 

248.  The  provision  of  chapter  132,  p.  376, 
N.  D.  Laws  1890,  which  required  the  service 
of  notice  in  order  to  terminate  the  right  of 
redemption  from  a  tax  sale,  is  still  in  force 
as  to  sales  made  under  that  chapter;  and 
deeds  issued  without  such  notice  are  void. 
Blakemore  v.  Cooper,  4:  1074,  106  N.  W.  566, 
15  N.  D.  5. 

249.  An  "actual  occupant"  of  real  estate, 
either  claiming  an  interest  therein  in  privity 
with  the  owner,  or  claiming  title  or  a  right 
of  possession  adversely  to  the  owner,  has 
such  an  interest  in  the  property  as  that 
notice  to  him  is  essential  before  a  valid 
confirmation  of  a  tax  sale  can  be  had;  but 
a  mere  trespasser,  claiming  no  title  or  in- 
terest in  the  property,  and  having  no  duty 
to  pay  the  taxes,  is  not  actual  occupant 
upon  whom  personal  service  of  notice  must 
be  had  in  order  to  vest  the  court  with  juris- 
diction to  confirm  the  sale.  Parsons  v.  Pru- 
dential Real  Estate  Co.  44:  665,  125  N.  W. 
521,  86  Neb.  271.  (Annotated) 

250.  It  is  not  necessary  to  state  the  fact 
that  land  sold  for  taxes  is  unoccupied,  in 
the  affidavits  filed  pursuant  to  N.  D.  Rev. 
Codes  1899,  §  1344,  in  proof  of  service  of 
notice  of  expiration  of  the  time  to  redeem. 
Nind  V.  Myers,  8:  157,  109  N.  W.  335,  15  N. 
D.  400. 

251.  Notice  of  the  time  when  the  right  to 
redeem  from  a  tax  sale  under  N.  D.  Laws 
1897,  chap.  67,  p.  76  (N.  D.  Rev.  Codes  1899, 
§§  1331  et  seq.),  will  expire,  may  be  mailed 
at  the  residence  of  the  certificate  holder, 
even  though  that  residence  is  not  within 
the  state.  Nind  v.  Myers,  8:  157,  109  N. 
W.  335,  15  N.  D.  400. 

252.  When  a  statute  changing  the  time  in 
which  notice  of  the  expiration  of  the  re- 
demption period  on  tax  certificates  must  be 
given  in  order  to,  perfect  title  makes  no 
change  in  respect  to  the  method  of  service 
of  notice  upon  persons  under  disability,  the 
law  relating  to  such  methods  remains  the 
same  as  before  the  enactment,  the  time  of 
service  of  notice  f)nly  being  affected.  State 
ex  rel.  National  Bond  &  S.  Co.  v.  Krahmer, 
21:  157,  117  N.  \V.  780.  105  ]\Iinn.  422. 
Bigest  1-52  I..R.A.(N.S.) 


Rights  of  one  advancing  money  to 
redeem. 

253.  One  advancing  money  to  redeem  real 
estate  from  tax  sales  is  not  entitled  to  be 
reimbursed  out  of  a  portion  of  the  estate 
which,  prior  to  the  time  of  redemption,  had 
passed  into  possession  of  a  bona  fide  pur- 
chaser from  an  heir  of  the  original  owner. 
Hallett  v.  Alexander,  34:  328,  114  Pac.  490, 
50  Colo.  37. 

254.  One  who  having  a  mortgage  lien  on 
an  undivided  interest  in  real  estate  redeems 
the  whole  tract  from  a  tax  sale  when,  by 
statute,  he  might  have  redeemed  only  his 
interest  in  the  property  by  paying  his  pro- 
portionate part  of  the  tax,  cannot  compel 
reimbursement  by  the  owner  of  the  otner 
portion  of  the  estate.  Hallett  v,  Alexander, 
34:  328,  114  Pac.  490,  50  Colo.  37. 

h.  Who  must  pay;  corporation  taxes. 

(See  also  Taxes,  III.  g,  in  Digest  L.R.A. 
1-70.) 

To  whom  property  assessed,  see  supra,  168- 
172. 

Assumpsit  against  tenant  by  landlord  to 
recover  taxes  paid  by  latter,  see  As- 
sumpsit, 33. 

Effect  on  negotiabilitj'  of  note  of  insertion 
in  mortgage  given  to  secure  it  of  provi- 
sion as  to  payment  of  taxes,  see  Bills 
AND  Notes,  01. 

Contribution  to  repayment,  see  Contbibu- 
TION,  2. 

Duty  of  one  of  several  joint  contingent  re- 
maindermen in  posaession  as  lessee  of 
holder  of  fee  to  pay  taxes,  see  Cotenan- 
cy, 13. 

Duty  of  tenant  in  common  in  possession  to 
pay,  see  Cotenancy,  14. 

Right  to  consider  accruing  taxes  in  assign- 
ing dower  or  fixing  cash,  value,  see 
Dower,  38-41. 

Who  must  pay  as  between  landlord  and  ten- 
ant, see  Landloed  and  Tenant,  34,  108, 
109. 

Right  of  cotenant  to  benefit  of  purchase  at 
tax  sale  by  other  cotenant,  see  Limita- 
tion OF  Actions,  31. 

Duty  of  trustee  to  pay  special  assessment, 
see  Trusts,  122. 

Who  must  pay,  as  between  vendor  and  pur- 
chaser, see  Vendor  and  Purchaser,  20. 

See  also  supra,  237,  242,  243. 

255.  The  relationship  of  husband  and  wife 
does  not  impose  upon  either  a  legal  or  moral 
obligation  to  pay  taxes  upon  real  estate 
owned  by  the  other;  nor  has  either  such 
an  estate  or  interest  in  the  real  property  of 
the  other  as  imposes  such  an  obligation. 
Nagle  V.  Tieperman,  9:  674,  85  Pac.  941,  74 
Kan.  32. 

256.  Taxes  wliich  accrue  after  the  de- 
livery of  possession  under  a  land  contract 
and  the  tender  of  a  deed,  which  is  refused 
because  of  alleged  defects  in  title,  and  are 
paid  by  the  purchaser  under  an  agreement 
that  the  liability  for  them  shall  be  adjusted 
later   and   the   amount   deducted    from   the 
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purchase  price  if  the  grantor  is  found  to 
be  liable  for  them,  cannot  be  so  deducted  if 
the  grantor  never  assumed  liability  for 
them  or  covenanted  against  them.  Fritz  v. 
O'Brien  Land  Company,  43:  51,  136  N.  W. 
301,  117  Minn.  509.  (Annotated) 

257.  Where  a  lease  is  silent  as  to  the 
payment  of  taxes,  improvements  which  are 
removable  by  the  tenant  at  the  end  of  the 
term  are  taxable  to  him,  and  not  to  the 
landlord.  La  Paul  v.  Hey  wood,  32:  368, 
129  N.  W.  763,  113  Minn.  376.  (Annotated) 
Corporation    taxes. 

258.  A  court  having  possession  of  a  fund 
In  attachment  proceedings  against  an  in- 
solvent foreign  corporation  should,  upon 
prayer  of  the  proper  authority,  provide  for 
the  payment  of  taxes  due  by  the  corporation. 
Taylor  v.  Sutherlin-Meade  Tobacco  Co.  14: 
1 135,  60  S.  E.  132,  107  Va.  787. 

I.  Payment;    tettder;    remedies    as    "be- 
tween individuals. 

(See  also  Taxes,  III.  h,  in  Digest  L.RjL. 
1-10.) 

Whether  action  to  recover  money  paid  under 
coercion  as  tax,  to  replace  payment  em- 
bezzled by  tax  collector,  is  one  on  con- 
tract or  in  tort,  see  Action  of  Suit,  84. 

Recovery  back  of,  see  Assumpsit,  II.  c,  2. 

Right  of  purchaser  to  recover  amount  paid 
to  relieve  land  from  tax  lien,  from  one 
who  should  have  paid  same,  see  As- 
sumpsit, 10. 

Assumpsit  to  recover  taxes  voluntarily  re- 
funded, see  Assumpsit,  38. 

Provision  that  paj'ment  of  taxes  on  tan- 
gible assets  of  railroad  shall  relieve 
from  duty  to  pay  occupation  tax,  see 
Constitutional  Law,  75. 

What  constitutes  payment  under  duress,  see 
DUEESS,  3. 

Recovery  for  taxes  paid  by  purchaser  upon 
infant's  disaffirmance  of  sale  of  real 
estate,  see  Infants,  82. 

Mortgage  of  infant's  property  to  pay,  see 
Infants,  103-105. 

Right  to  recover  interest  on  taxes  wrongful- 
ly exacted,  see  Interest,  38. 

Against  whom  judgment  for  taxes  illegally 
collected  should  be  given,  see  Judgment, 
21. 

Stipulation  for  foreclosure  of  mortgage  on 
default  in  payment,  see  Mobtgaqe,  VI. 
b. 

Duty  of  mortgagee  paying  taxes  on  land  to 
enforce  his  claim  therefor  at  time  of 
foreclosure,  see  Mobtgaqe,  24. 

Right  of  purchaser  at  mortgage  foreclosure 
to  reimbursement  for  taxes  paid  where 
foreclosure  is  set  aside,  see  Mortgage, 
141. 

Liability  of  surety  on  tenant's  bond  for  pay- 
ment of,  see  Principal  and  Surety,  16. 

Action  against  state  to  recover  money 
wrongfully  exacted  by  taxing  officers, 
see  State,  28. 

Subrogation  of  person  paying,  see  Subro- 
gation, VIII. 

Stifficiency  of  tender  of  amount  of,  to  cut  off 
interest  and  penalties,  see  Tender,  16. 
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Personal  liability  of  beneficiary  of  trust  to 
one  who  advances  money  to  trustee  to 
pay,  see  I'rusts,  132,  133. 

259.  A  water  company  taxed  for  municipal 
purposes  may  credit  upon  the  tax  bills 
the  reasonable  price  of  water  which  has  been 
furnished  to  and  used  by  the  city  for  the 
years  for  which  the  tax  is  assessed.  Louis- 
ville V.  MoAteer,  1:766,  81  S.  W.  698,  26 
Ky.  L.  Rep.  425. 

260.  Long  acquiescence  by  the  officials  in 
the  payment  of  tax  money  by  foreign  insur- 
ance companies  to  the  state  auditor,  to  be 
paid  by  him  into  the  treasury,  when  the 
statute  requires  such  corporations  to  make 
returns  to  the  auditor  and  pay  the  tax 
into  the  treasury,  will  not,  on  the  theory 
either  of  estoppel  or  of  departmental  or  of 
administrative  construction,  prevent  the 
state  from  requiring  a  second  payment  in 
case  the  auditor  misappropriates  a  payment 
to  him  to  his  own  use  without  paying  it 
into  the  treasury;  especially  where  the 
auditor  to  whom  the  money  was  paid  had 
no  authority  with  respect  to  it,  or  power 
to  interpret  the  law  governing  the  payment. 
State  v.  Mutual  L.  Ins.  Co.  42:  256,  93  N.  E. 
213,  175  Ind.  59. 

What  w^ill  excuse  nonpayment. 
Effect  of  coverture  to  relieve  from  duty  to 
pay,  see  Limitation  of  Actions,  234. 

261.  Insanity  does  not  relieve  a  property 
owner  from  the  duty  of  paying  taxes 
thereon.  De  Hatre  v.  Edmunds,  10:  86,  98 
S.  W.  744,  200  Mo.  246. 

Rights  of  one  advancing  money  to 
pay. 

262.  One  claiming  a  lien  on  an  undivided 
parcel  of  real  estate  cannot,  after  the  insti- 
tution of  a  suit  to  partition  the  property, 
pay  the  taxes  on  the  whole  lot  and  secure 
reimbursement  from  the  adverse  owner  on 
the  theory  that  he  made  the  expenditure 
in  good  faith  under  a  mistaken  view  of  his 
rights,  since,  knowing  the  facts,  his  rights 
are  determined  by  the  law  which  gave  him 
no  right  to  advance  the  taxes  for  the  other 
party  without  request.  Hallett  v.  Alexan- 
der, 34  :328,  114  Pac.  490,  50  Colo.  37. 

j.  Bem,ission  or  ahatem-ent  of  taxes. 
(See  Taxes,  III.  i,  in  Digest  L.R.A.  1-10.) 

h.  Use   of  proceeds, 

(See  Taxes,  III.  j,  in  Digest  L.R.A.  1-70.) 

IV.  Lien. 

Appeal  from  judgment  refusing  to  establish 

lien  for  taxes  paid,  see  Appeal  and  Eb- 

BOB,  7. 
Curtesy   interest  subject  to  tax   liens,    see 

CUBTEJSY,  1. 
Priority  of  lien  of  mortgagee  for  taxes  paid 

over  widow's  dower  interest,  see  Dower, 

38-41. 
Extinguishment    of,    by    condemnation    of 

property,  see  Emi.vent  Domain,  113. 
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CJounty  having  tax  lien  on  real  estate  as  ne- 
cessary party  to  condemnation  proceed- 
ings, see  P2MIXEN-T  Domain,  134. 

Estoppel  to  deny  validity  of,  see  Estoppel, 
19. 

Lien  of  license  tax,  see  Licetvse,  132. 

Subrogation  to,  see  Subrogation,  VIII. 

Sufficiency  of  service  to  give  jurisdiction  in 
action  to  foreclose  lien,  see  Writ  and 
Process,  69. 

263.  Where  real  property  acquired  by  a 
state  or  a  city  for  exclusively  public  pur- 
poses is,  when  so  acquired,  subject  to  a  lien 
for  unpaid  taxes,  all  proceedings  taken  to 
enforce  such  lien  after  the  property  is  so 
acquired  for  public  purposes  are  void,  not- 
withstanding there  is  no  statute  so  pro- 
viding. Foster  v.  Duluth,  48:  707,  140  N. 
W.  129,  120  Minn.  484.  (Annotated) 

264.  That  the  rights  of  parties  in  tax 
proceedings  are  to  be  determined  by  the 
laws  in  force  at  the  time  of  the  tax  sale 
and  the  issuance  of  the  certificate  does  not 
prevent  the  legislature  from  making  changes 
in  the  manner  of  enforcing  the  lien  which  do 
not  substantially  impair  any  of  the  obliga- 
tions of  the  contract.  State  ex  rel.  Nation- 
al Bond  &  S.  Co.  V.  Krahmer,  21:  157,  117 
N.  W.  780,  105  Minn.  422. 

265.  A  lien  for  taxes  is  not  satisfied  by  a 
statutory  sale  of  the  property  for  the  same, 
nor  by  the  payment  of  subsequent  or  prior 
levies  by  the  purchaser,  as  such  a  sale  only 
operates  to  transfer  the  lien  to  him.  City 
Safe  Deposit  &  A.  Co.  v.  Omaha,  21:  72,  112 
N-.  W.  598,  79  Neb.  446. 

Wlio  may  enforce. 

266.  A  provision  in  a  statute  authorizing 
the  issuance  of  bonds  in  aid  of  railroad  con- 
struction, that  taxes  levied  under  the  act 
shall  be  a  lien  on  the  real  estate  of  the 
person  taxed,  does  not  indicate  an  inten- 
tion that  the  lien  shall  be  enforced  by  a 
court  of  equity  at  the  suit  of  a  bondholder 
who  has  recovered  judgment  against  the 
taxing  district,  and  been  unable  to  collect 
it,  where  the  statute  provides  for  the  col- 
lection of  the  tax  through  certain  designat- 
ed officers.  Preston  v.  Sturgis  jVIilling  Co. 
32:  1020,  183  Fed.  1,  105  C.  C.  A.  293. 

267.  A  court  of  equity  will  not  enforce 
payment  of  a  tax  duly  levied  on  real  estate 
in  favor  of  a  judgment  creditor  of  the  tax- 
ing district,  in  ttie  absence  of  statutory  au- 
thority, where  the  statute  makes  provision 
for  the  collection  of  the  tax  by  certain  des- 
ignated officers,  although  it  makes  the  tax  a 
lien  on  the  property,  and  the  officers  desig- 
nated by  the  statute  to  make  the  collection 
have  refused  or  been  unable,  by  reason  of 
the  opposition  of  the  taxpayers,  to  do  so. 
Preston  v.  Sturgis  Milling  Co.  32:  1020, 
183  Fed.  1,  105  C.  C.  A.  293.       (Annotated) 

F.  Succession  tax. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

"Who  may  question  validity  of  statute  im- 
posing tax,  see  Action  or  Suit,  50. 
Digest  1-52  L.R.A.(N.S.) 


Review  by  Federal  supreme  court  of  state 
construction  of,  see  Appeal  and  Error, 
63. 

Recovery  back  of  taxes  paid,  see  Assumpsit, 
64. 

Delegation  of  power  aa  to,  see  Constitu- 
tional Law,  87. 

As  interference  with  vested  rights,  see  Con- 
stitutional luAw,  70. 

Impairment  of  obligations  by  imposition  of, 
see  Constitutional  Law,  97. 

Due  process  of  law  as  to,  see  Constitution- 
al Law,  405-410. 

Contribution  to  payment  of,  see  Contri- 
bution AND  Indemnity,  3. 

Parol  evidence  in  proceedings  to  enforce,  to 
show  change  in  relation  of  parties  to 
real  estate,  see  Evidence,  950. 

Practical  construction  by  parties  of  con- 
tract for  conveyance  of  real  estate,  see 
Evidence,  957.* 

Interest  on,  see  Interest,  9. 

Sufficiency  of  title  of  act  as  to,  see  Stat- 
utes, 105,  140,  141. 

Construction  of  inheritance  tax  statute,  see 
Statute:s,  242. 

Amendment  of  statute  imposing,  see  Stat- 
utes, 329. 

Repeal  of  statute  imposing,  see  Statutes, 
363. 

268.  A  constitutional  provision  that  no 
tax  shall  be  levied  except  in  pursuance  of 
a  law  which  shall  distinctly  state  the  ob- 
ject of  the  same  to  which  the  tax  shall 
be  applied  has  no  application  to  an  inherit- 
ance or  succession  tax.  Re  McKennan, 
33:  606,  126  N.  W,  611,  130  N.  W.  33,  25 
S.  D.  369. 

269.  A  succession  tax  is  not  placed  upon 
decedent's  estate  by  the  fact  that  the  execu- 
tor is  required  to  pay  it,  where  he  is  also 
required  to  deduct  it  from  the  estate  pass- 
ing to  the  legatee  or  collateral  heir.  Rod- 
man V.  Com,  ex  rel.  Selligman,  33:  592, 
113  S.  W.  61.  130  Ky.   88. 

270.  That  two  states,  dealing  each  with 
its  own  law  of  succession,  both  of  which  a 
devisee  has  to  invoke  to  secure  his  rights, 
tax  the  right  which  they  respectively  con- 
fer, gives  no  cause  for  complaint  on  consti- 
tutional grounds.  Re  Rogers,  n:  1134,  112 
N.  W.  931,  149  Mich.  305. 

271.  A  succession  tax  is  not  invalid  be- 
cause it  applies  to  inheritances  in  favor  of 
institutions  which  are  subject  to  general 
tax  exemption.  Rodman  v.  Com.  ex  rel. 
Selligman,  33=  592,  113  S.  W.  61,  130  Ky. 
88. 

272.  The  share  of  a  deceased  partner  is, 
for  the  purpose  of  assessing  death  duties, 
situate  where  the  business  was  carried  on 
at  the  time  of  his  death,  and  not  at  his 
domicil.  Commissioner  of  Stamp  Duties  v. 
Salting,  3  B.  R.  C.  787,  [1907]  A.  C.  449. 
Also  Reported  in  76  L.  J.  C.  P.  N.  S. 
87,  97  L.  T.  N.  S.  225,  23  Times  L.  R.  723. 

( Annotated ) 

273.  Assets,  within  the  state,  of  a  non- 
resident intestate,  cannot  be  distributed  by 
the  administrator  to  next  of  kin  not  within 
the  operation  of  the  law  imposing  the  sue- 
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cession  tax,  to  the  exclusion  of  those  within 
its  operation,  upon  whom  a  share  in  the 
estate  was  cast  at  the  time  of  the  owner's 
death,  and  thereby  escape  payment  of  the 
succession  tax.  Re  Kamsdill,  i8:  946,  83  N. 
E.  584,  190  N.  Y.  492.  (Annotated) 

Nature    and    poixrer    to    impose. 
Power  of  municipal  corporation  to  levy  in- 
heritance tax,  see  Municipal  Cobpora- 
noNS,  490. 
See  also  infra,  282. 

274.  An  inheritance  or  succession  tax  is 
a  tax  upon  the  exercise  of  the  right  to 
transmit  property,  and  is  based  upon  the 
right  of  taxation,  and  not  upon  the  right 
to  regulate  the  succession  of  property.  Re 
McKennan,  33:606,  12ft  N.  W.  611,  130  N. 
W.  33,  25  S.  D.  369.  (Annotated) 

275.  A  collateral  inheritance  tax  is  not 
upon  property,  so  as  to  be  subject  to  con- 
stitutional provisions  governing  such  taxes, 
by  reason  of  the  fact  that  it  is  made  a 
certain  per  centum  on  the  value  of  the 
estate,  so  that  the  property  pays  it.  Rod- 
man v.  Com.  ex  rel.  Selligman,  33:  592, 
113  S.  W.  61.  130  Ky.  88. 

276.  Constitutional  authority  to  impose 
a  special  or  excise  tax  includes'  power  to 
levy  an  inheritance  tax.  Rodman  v.  Com. 
ex  rel.  Selligman,  33:  592,  113  S.  W.  61, 
130  Ky.  88. 

277.  Special  constitutional  authority  is 
not  necessary  to  validate  a  collateral  in- 
heritance tax,  where  general  legislative 
power  has  been  conferred  on  the  legislature. 
Rodman  v.  Com.  ex  rel.  Selligman,  33:  592, 
113  S.  W.  61,  130  Ky.  88.  (Annotated) 

278.  The  general  principle  of  inheritance 
taxation  may  be  justified  under  the  power 
of  reasonable  regulation  and  taxation  of 
transfers  of  property.  Nunnemacher  v. 
State,  9:  121,  108  N.  W.  627,  129  Wis.  190. 

279.  The  collection  of  inheritance  taxes  is 
not  prohibited  by  a  constitutional  provision 
that  the  legislature  shall  provide  for  an  an- 
nual tax  sufficient  to  defray  the  expenses 
for  each  year.  Nunnemacher  v.  State,  9: 
121,  108  N.  ,W.  627,  129  Wis.  190. 

280.  The  state  has  a  right  to  insist  that 
a  decedent's  estate  shall  be  settled  according 
to  law,  and  not  prior  to  the  time  allowed  for 
presentation  of  claims,  for  the  purpose  of 
perfecting  an  inheritance-tax  law  to  be  ap- 
plied thereto.  Montgomery  v.  Gilbertson, 
10:  986,  111   N.   W.  964,   134  Iowa,  291. 

281.  A  statute  providing  for  an  initial 
fee  of  $5  upon  estates  administered  in  the 
county  court,  in  addition  to  expenditures 
for  publishing  and  sending  out  notices, 
which  is  uniform  in  its  operation,  is  not 
unconstitutional  as  being  a  denial  or  sale 
of  justice.  Malin  v.  La  Moure  County,  50: 
997,  146  N.  W.  582,  27  N.  D.  140. 

ft.  Exemptions;  uniformity. 

(See  also   same  heading  in   Digest  L.R.A. 

1-70.) 

Liability  to  inheritance  tax  of  property  ex- 
empt from  ordinary  taxation,  see  infra, 
300,  301,  324-334. 

Digest  1-52  L.R.A.CN.S.) 


I  Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,   227-231. 

j  Court's  right  to  review  legislative  discre- 
tion as  to,  see  Coubth,  119. 

282.  An  inheritance  tax  is  in  the  nature 
of  an  excise  upon  the  transfer  rather  than 
a  property  tax,  and  the  constitutional  rule 
requiring  uniformity  in  the  rate  of  assess- 
ment of  property  does  not  apply.  State  ex 
rel.  Ise  v.  Cline,  50:  991,  137  Pac.  932,  91 
Kan.  416. 

283.  A  succession  tax,  not  being  a  tax  on 
propei'ty,  is  not  afTected  by  a  constitution- 
al provision  that  all  taxes  shall  be  uniform 
upon  all  real  and  personal  property  accord- 
ing to  its  value  in  monev.  Re  McKennan, 
33:606,  126  N.  W.  611,  "130  N.  W.  33.  25 
S.  D.  369. 

284.  A  constitutional  provision  avoiding 
all  laws  exempting  certain  classes  of  prop- 
erty from  taxation  has  no  application  to  an 
exemption  from  a  succession  tax  of  prop- 
erty transmitted  to  a  widow  and  certain 
heirs,  since  such  tax  is  not  one  on  property. 
Re  McKennan,  33:  606,  126  N.  W.  611,  130 
N.  W.  33,  25  S.  D.  369. 

285.  A  declaration  that  the  rule  of  taxa- 
tion shall  be  uniform,  in  a  constitutional 
provision  relating  to  the  taxation  of  prop- 
erty, has  no  controlling  effect  upon  the  taxa- 
tion of  inheritances.  Nunnemacher  v.  State, 
9:  121,  108  N.  W.  627,  129  Wis.  190. 

286.  A  law  taxing  inheritance  may  prop- 
erly fix  a  different  rate  in  case  of  collateral 
relatives  and  strangers  from  that  employed 
in  case  of  lineal  relations.  Nunnemacher  v. 
State,  9:  121,  108  N.  W.  627,  129  Wis.   190. 

287.  A  classification  of  inheritance  taxes 
according  to  nearness  of  relationship  of  the 
recipient  of  the  property  to  decedent,  and 
according  to  anioimt  received  with  increased 
tax  as  relationship  becomes  remote,  or  as 
the  property  taken  increases  in  amount, 
does  not  violate  a  constitutional  provision 
that  all  taxation  shall  be  equal  and  uniform. 
Re  McKennan,  33:  606,  126  N.  W.  611.  130 
N.  W.  33,  25  S.  D.  369. 

288.  A  collateral  inheritance  tax  does  not 
violate  constitutional  requirements  of  uni- 
formity or  equality  in  taxation,  although  it 
is  a  definite  per  centum  upon  the  amount 
of  the  inheritance;  nor  is  it  invalid  be- 
cause it  may  result  in  discrimination  be- 
tween relatives  and  strangers.  Rodman  v. 
Com.  ex  rel.  Selligman,  33:  592,  113  S.  W. 
61,   130  Ky.   88. 

289.  An  inheritance-tax  law  imposing  dif- 
ferent rates  of  taxation  upon  progressive 
amounts,  and  enacted  under  a  constitutional 
amendment  providing  that  the  tax  may  be 
"uniformly  graded  or  progressive,"  is  not 
obnoxious  to  the  constitutional  mandate 
that  all  taxes  shall  be  as  nearly  equal  as 
mav  be.  State  ex  rel.  Foot  v.  Bazille,  6:  732, 
106  N.  W.  93,  97  Minn.  11.  (Annotated) 

290.  The  imposition  of  increased  rates  of 
taxation  upon  the  whole  amount  taken 
whenever  a  portion  of  a  decedent's  estate 
taken  by  a  recipient  exceeds  certain 
amounts,  and  not  merely  upon  the  excess 
above  the  amount  fixed,  is  not  unconstitu- 

•  -a. 


TAXES,  V.  c. 


2575 


tional  as  being  unequal  taxation,  although 
it  may  result  in  giving  recipients  of  sums 
only  slightly  above  the  division  line  a  less 
net  estate  than  would  be  received  by  those 
whose  shares  were  just  under  the  division 
line.  Re  McKunnan,  33:  606,  126  N.  W. 
611,  130  N.  VV.  33,  25  S.  D.  3G9. 

291.  The  tax  measured  by  the  value  of 
the  property,  autliorized  by  N.  Y.  Laws 
1896,  chap.  908,  when  property  is  trans- 
ferred by  deed  intended  to  take  effect  upon 
the  death  of  the  grantor,  is  one  in  the  na- 
ture of  an  excise  tax  on  the  transfer,  and 
is  not  void  as  denying  the  equal  protec- 
tion of  the  laws  guaranteed  by  U.  S.  Const., 
14th  Amend,  because  lacking  in  the  ele- 
ments of  uniformity  and  equality  required 
in  the  assessment  of  property  taxes.  Keen- 
ey  v.  Comptroller,  38:  1139,  32  Sup.  Ct.  Rep. 
105,  222  U.  S.  525,  50  L.  ed.  299. 

(Annotated) 

292.  A  statute  relating  to  estates  ad- 
ministered upon  in  county  courts,  providing 
for  an  initial  fee  of  $5,  and  a  further  fee, 
upon  the  determination  of  the  value  of  the 
estate,  of  $5  for  every  $1,000  or  fractiori 
thereof  in  excess  of  the  first  thousand,  is, 
in  so  far  as  the  additional  charge  or  fee 
above  the  initial  fee  is  concerned,  a  viola- 
tion of  a  constitutional  provision  that  laws 
shall  be  passed  taxing  by  uniform  rule  all 
property  according  to  its  true  value  in 
money.  Malin  v.  La  Moure  County,  50:  997, 
145  N.  W.  582,  27  N.  D.  140. 

293.  A  provision  of  a  treaty  that  the  sub- 
jects of  the  contracting  parties  in  the  re- 
spective states  may  freely  disjwse  of  their 
goods  and  effects  by  testament,  and  that  the 
heirs  shall  receive  the  succession  without 
having  occasion  to  take  out  letters  of  nat- 
uralization, will  prevent  a  state  from  im- 
])osing  any  higher  inheritance  tax  upon 
property  devised  or  bequeathed  by  one  of 
its  citizens  to  a  citizen  of  the  foreign  state, 
than  it  imposes  in  case  of  devises  or  be- 
quests to  its  own  citizens  of  the  same  degree 
of  relationship  to  the  testator  under  simi- 
lar circumstances,  and  it  is  immaterial  that 
the  treaty  also  provides  that  the  states  shall 
be  at  liberty  to  make  respecting  this  mat- 
ter such  laws  as  they  think  proper.  Re 
Stixrud,  33:  632,  109  Pac.  343,  58  Wash. 
339.  (Annotated) 

c.  Persons,  property,  transfers,  and  in- 
terests subject  to  tax. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Exemptions,  see  supra,  V.  b. 

On  property  in  which  wife  claims  communi- 
ty interest  under  foreign  law,  see  Con- 
flict OP  Laws,  110. 

Money  set  aside  -by  testator  for  tomb,  see 
Plkading,  639. 

Construction  of  statute  as  to,  see  Statutes, 
316. 

294.  A  legatee  appearing  before  the  court 
in  banc  to  resist  an  attempt  to  deduct  a 
succession  tax  from  his  legacy  cannot  be 
Digest  1-52  I^R.A.(N.S.) 


regarded  as  applying  for  a  complete  admin- 
istration and  distribution  of  the  whole  es- 
tate, within  the  rule  that  parties  applying 
to  the  courts  of  a  state  for  that  purpose 
may  be  subject  to  a  succession  tax  there. 
Re  Shoenberger,  19:  290,  70  AtL  579,  221 
Pa.  112. 

295.  An  inheritance  tax  is  properly  im- 
posed upon  that  portion  of  a  succession  re 
maining  after  deducting  the  amount  of  the 
debts  and  express  statutory  exemptions. 
Succession  of  Levy,  8:  1180,  39  So.  37,  115 
La.  377. 

296.  A  statutory  provision  that  an  inher- 
itance tax  shall  be  assessed  against  prop- 
erty of  every  kind  which  becomes  subject 
to  the  jurisdiction  of  the  courts  of  the  state 
for  distribution  will  not  be  construed  to  ap- 
ply to  the  property  so  as  to  impose  tlie  tax 
on  money  reserved  by  testator  for  the  erec- 
tion of  a  tomb,  since  such  construction  would 
render  the  statute  unconstitutional;  but  it 
will  be  held  to  designate  the  property  to 
which  the  tax  shall  apply  when  passing  by 
will  or  the  inheritance  laws.  Morrow  v. 
Durant,  23:  474,  118  N,  W.  781,  140  Iowa, 
437.  (Annotated) 

297.  That  state  cannot,  in  the  absence  of 
fraud  or  collusion,  question  the  reasonable- 
ness of  the  amount  set  apart  by  testator  for 
a  tomb  for  himself,  for  the  purpose  of  throw- 
ing the  portion  held  to  be  unreasonable  into 
the  residuary  clause  of  the  will,  which  will 
cause  it  to  pass  to  collateral  relatives,  and 
render  it  subject  to  the  inheritance  tax. 
Morrow  v.  Durant,  23:  474,  118  N.  W.  781, 
140  Iowa,  437. 

298.  The  question  whether  or  not  an  in- 
heritance tax  should  be  levied  upon  the 
amount  reserved  by  testator  for  a  tomb  is 
not,  where  the  estate,  as  a  whole,  is  above 
the  excepted  class,  governed  by  a  statutory 
provision  that  all  property  shall  be  subject 
to  a  tax  if  over  the  sura  of  $1,000  after  the 
payment  of  all  debts,  and  including  in  the 
debts  a  reasonable  sum  for  funeral  expenses. 
Morrow  v.  Uurant,  23:  474,  118  N.  W.  781, 
140  Iowa,  437. 

299.  Real  estate  devised  by  will  passes 
to  the  devisee  at  the  death  of  the  testator,  ' 
and  its  status  under  the  law  taxing  in- 
heritances is  fixed  at  that  time,  so  that  an 
agreement  between  devisees  to  satisfy  a 
claim  against  the  estate  in  favor  of  one 
of  them,  by  a  conveyance  of  a  portion  of 
such  real  estate  to  the  claimant,  will  not 
exempt  it  from  liability  for  an  inheritance 
tax.  Re  Sanford,  45:  228,  133  N.  W.  870, 
90  Neb.   410. 

300.  A  statute  enacted  for  the  collection 
of  an  inheritance  tax,  which  provides  that 
all  property  which  shall  pass  by  will  or  the 
intestate  laws  shall  be  subject  to  a  tax,  op- 
erates upon  the  interests  to  which  parties 
succeed  upon  the  death  of  the  former  own- 
er, and  any  statutory  tax  exemptions  to 
which  they  are  entitled  are  therefore  ap- 
plicable. Re  Macky,  23:  1207,  102  Pac.  1075, 
46  Colo.  79.  (Annotated) 

301.  A  general  statutory  exemption  of 
provincial  debentures  from  "taxation  for 
provincial,    local    or    municipal    purposes" 
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does  not  preclude  them,  or  the  proceeds  of 
a  sale  thereof  directed  by  the  will  to  be 
made,  from  being  taken  into  account  in  de- 
termining the  amount  of  succession  duty  to 
be  levied  upon  an  estate,  such  duty  not  being 
a  tax  upon  property,  but  upon  its  transmis- 
sion. Lovitt  V.  Atty.  Gen.  1  B.  R.  C.  857, 
33  Can,  S.  C.  350.  (Annotated) 

302.  The  turning  over,  without  authority 
of  the  court,  by  executors,  within  a  few 
days  after  their  appointment,  without  any 
publication  of  notice  of  such  appointment. 
to  the  father  of  minor  legatees,  who  had  no 
authority  to  receive  them,  legacies  belong- 
ing to  such  minors,  does  not  prevent  the 
operation  upon  them  of  an  inheritance  tax 
under  a  law  which  had,  prior  to  that  "time, 
been  declared  invalid,  but  which  was  amend- 
ed so  as  to  validate  it  before  the  distribu- 
tion was  approved  by  the  court.  Montgom- 
ery v.  Gilbertson,  lo:  986,  111  N.  W.  964, 
134  Iowa,  291. 

Transfers  subject  to  tax. 

303.  That  the  transfer  of  property  by  will 
is  the  result  of  contract  does  not  take  it 
out  of  the  operation  of  a  statute  imposing 
a  tax  on  the  passing  of  property  by  will. 
Carter  v.  Craig,  52:  an,  90  Atl.  598,  77  N. 
H.  200.  (Annotated) 

304.  Sums  provided  for  by  will  which  are 
paid  to  legatees  by  testator  in  his  lifetime 
are,  in  case  he  takes  back  obligations  en- 
titling him  to  interest  thereon  during  his 
lifetime,  subject  to  collateral  inheritance 
tax.  Re  Todd,  43:869,  85  Atl.  845,  237 
Pa.  466. 

305.  The  collateral-inheritance  tax  does 
not  apply  to  property  conveyed  in  possession 
and  enjoyment  in  the  owner's  lifetime,  to 
another  in  consideration  of  support  to  be 
furnished  during  the  balance  of  the  owner's 
life.  Re  Lamb,  18:  226,  117  N.  W.  1118,  140 
Iowa,  89.  (Annotated) 

306.  A  gift  by  an  old  man,  suffering  from 
an  incurable  disease,  of  personal  property  to 
avoid  its  falling  into  the  hands  of  a  person 
who  might  otherwise  get  it,  in  case  of  his 
death,  is  a  gift  in  contemplation  of  death, 
within  the  meaning  of  a  statute  taxing  such 
gifts.  Re  Benton,  18:  458,  84  N.  E.  1026, 
234  111.  366.  (Annotated) 

307.  That  a  man  has  reached  the  age  of 
eighty-six  years  when  he  makes  a  sub- 
stantial gift  of  property  to  his  child  does 
not,  if  he  was  sound  in  mind  and  body,  show 
that  it  was  made  in  contemplation  of  death, 
so  as  to  bring  it  within  the  operation  of  a 
statute  imposing  succession  taxes.  Re  Des- 
sert, 46:  790,  142  N.  W.  647,  154  Wis.  320. 

( Annotated ) 

308.  Property  received  by  collateral  heirs 
by  deed  from  testator's  widow  upon  com- 
promise of  a  contest  of  his  will  which  gave 
all  his  property  to  her  is  not  within  the  pro- 
visions of  a  statute  taxing  estates  passing 
by  will  or  inheritance,  or  by  grant  or  gift 
made  in  contemplation  of  death,  to  other 
than  parents,  husband,  wife,  or  lineal  de- 
scendants of  decedent.  English  v.  Cren- 
shaw, 17:  753,  110  S.  W.  210,  120  Tenn.  531. 

;JUi).  Under  the  Minnesota  inheritance 
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tax  law  (Gen.  Stat.  1913,  §  2271),  contain- 
ing, among  other  provisions,  the  provision 
that  whenever  any  person  "shall  exercise 
a  power  of  appointment  derived  from  any 
disposition  of  property  made  cither  before  or 
after  the  passage  of  this  act,  such  appoint- 
ment when  made  shall  be  deemed  a  taxable 
transfer  under  the  provisions  of  this  act 
in  the  same  manner  as  thougii  the  property 
to  which  such  appointment  relates  belonged 
absolutely  to  the  donee  of  such  power,  and 
had  been  decreed  or  devised  by  such  donee 
by  will,"  the  appointment  by  a  resident  of 
Minnesota,  in  favor  of  residents  of  Tennes- 
see, under  a  power  contained  in  the  will 
of  a  resident  of  Kentucky,  by  the  terms  of 
which  will  certain  property,  consisting  of 
bonds  and  mortgages,  was  bequeathed  in 
trust  to  a  trustee  residing  in  Kentucky, 
where  the  property  was  held,  is  a  taxable 
transfer.  State  ex  rel.  Smith  v.  Probate 
Court,  50:  262,  145  N.  W.  390,  124  Minn. 
508. 
Estates  or  interests  snbject  to  tax. 

310.  An  estate  vested  before  the  passage 
of  a  statute  imposing  an  inheritance  tax 
on  estates  which  shall  pass  by  will  or  de- 
scend by  statute  is  not  within  its  operation, 
although  the  owner  does  come  into  posses- 
sion until  afterward.  Com.  v.  Well  ford. 
44:  419,  76  S.  E.  917,  114  Va.  372. 

(Annotated) 

311.  The  dower  interest  of  the  widow  in 
the  estate  of  her  deceased  husband,  whether 
taken  under  his  will  or  by  operation  of 
law,  is  not  subject  to  an  inheritance  tax. 
Re  Sanford,  45:  228,  133  N.  W.  870,  00 
Neb.    410.  (Annotated) 

312.  A  statute  imposing  a  tax  on  all  es- 
tates passing  from  any  person  who  may  die 
seised  thereof,  either  by  will  or  under  the 
intestate  laws  of  the  state,  does  not  extend 
to  the  statutory  year's  support  of  the 
widow,  or  to  her  dower  interest  in  the  prop- 
erty. Crenshaw  v.  Moore,  34:  1161,  137  f^. 
W.  924,  124  Tenn.  528. 

313.  A  sum  provided  by  antenuptial 
agreement  to  be  paid  the  wife  in  case  of 
her  surviving  the  husband,  in  lieu  of  all 
claims  and  rights  which  she  might  other- 
wise have  upon  her  husband's  estate  as  his 
widow,  is  subject  to  succession  tax.  People 
V.  Field,  33:  230,  93  N.  E.  721,  248  111.  147. 

( Annotated ) 

314.  Under  the  provisions  of  an  inheri- 
ance  tax  law  that  all  property  which  shall 
pass  by  will  or  by  the  intestate  laws  of 
the  state  from  any  person  who  may  die 
seised  or  possessed  of  the  same  while  a 
resident  of  the  state  shall  be  subject  to  an 
inheritance  tax,  the  one  half  of  the  com- 
munity property  which  vests  in  the  survivor 
of  a  community,  subject  to  the  community 
debts,  is  not  subject  to  such  tax.  Koliny 
V.  Dunbar,  39:  1107,  121  Pac.  544,  21  Idaho, 
258.  ( Annotated ) 

315.  The  wife,  upon  the  death  of  the  hns- 
band,  takes  his  half  of  the  community  prop- 
erty as  heir,  within  the  meaning  of  a  stat- 
ute taxing  all  property  which  shall  pass  by 
the  intestate  laws  from  one  who  shall  die 
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seised  or  possessed  of  the  same.     Re  Moffitt, 
3o:  ao7,  95  Pac.  653,  153  Cal.  359. 

(Annotated) 

316.  A  constitutional  provision  directing 
the  legislature  to  define  the  rights  of  the 
wife  in  relation  to  property  held  in  common 
with  her  husband  does  not  give  her  a  vested 
right  in  the  property  which  cannot  be  sub- 
jected to  an  inheritance  tax  when  the  hus- 
band's share  passes  to  her  upon  his  death, 
where  the  property  referred  to  is  community 
property  in  which  she  has  only  an  expectan- 
cy during  the  husband's  life.  Re  Moffitt, 
2o:  207,  95  Pac.  653,  153  Cat  359. 

317.  The  statutory  homestead  and  allow- 
ances set  apart  by  tlie  court  to  the  family 
of  a  decedent  pending  administration  of  his 
estate  are  not  within  the  provisions  of  a 
statute  providing  for  a  succession  tax  an 
property  which  shall  pass  by  will  or  by  the 
intestate  laws  of  the  state,  and  it  is  im- 
material that  liad  the  property  not  been  so 
set  apart  it  would  have  passed  to  the  widow 
under  the  will.  Re  Kennedy,  29:  428,  108 
Pac.    280,    157    CaL    517.  (Annotated) 

318.  A  provision  in  a  statute  imposing  a 
collateral  inheritance  tax,  that  the  first 
$500  of  every  estate  shall  not  be  subject 
to  the  tax,  refers  to  the  estate  passing  to 
each  recipient,  and  not  to  the  whole  estate 
of  the  testator.  Rodman  v.  Com.  ex  rel. 
Selligman,   33:  592,   113   S.   W.  61,   130  Ky. 


319.  A  provision  in  an  inheritance  tax 
law  that  the  tax  shall  be  computed  upon 
the  true  value  of  the  inheritance  above  an 
excess  of  $10,000  will  be  construed  as  in- 
tending to  impose  a  tax  upon  the  inherit- 
ance in  excess  of  an  exemption  of  $10,000, 
in  accordance  with  a  subsequent  section, 
under  the  rule  of  construction  requiring  am- 
biguous statutes  to  be  so  interpreted  as  to 
effectuate  the  intention  of  the  legislature. 
State  ex  rel.  Foot  v.  Bazille,  6:  73a,  106  N. 
W.  93,  97  Minn.  11. 

320.  A  statutory  provision  imposing  a  tax 
of  ly^  per  cent  upon  inheritances  when 
their  true  valuation  is  oiver  $10,000  and  less 
than  $50,000  will,  in  conformity  with  the 
rule  of  construction  requiring  ambiguities 
to  be  so  interpreted  as  to  make  of  the 
statute  a  consistent  whale  in  consonance 
with  the  legislative  design,  be  construed  as 
imposing  a  tax  upon  all  inheritances  be- 
tween such  values,  rather  than  intending 
that  no  tax  shall  be  imposed  unless  the  in- 
heritance exceeds  the  sum  of  $10,000  over 
and  above  the  previously  fixed  exemption  of 
$10,000,  where,  in  subsequent  sections,  other 
rates  of  taxation  are  imposed  upon  inherit- 
ances between  $50,000  and  $100,000,  and 
upon  those  above  $100,000.  State  ex  rel. 
Foot  V.  BazUle,  6:  732,  106  N.  W.  93,  97 
Minn.  11. 

321.  Under  a  statute  imposing  an  inherit- 
ance tax  upon  all  property  within  the  juris- 
diction of  the  commonwealth,  and  provid- 
ing that  no  bequest,  devise,  or  distributive 
share  shall  be  subject  to  the  provisions  of 
the  act  unless  its  value  exceeds  a  certain 
amount,  only  property  within  the  common- 
wealth is  to  be  considered  in  determining 
whether  or  not  the  specified  amount  is  ex- 
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eeeded,  and  if  such  property  does  not  ex- 
ceed the  amount  no  tax  can  be  imposed,  al- 
though the  sum  received  by  the  beneficiary 
from  portions  of  the  estate  located  in  other 
jurisdiction  exceeds  the  specified  limit. 
Swift  ex  rel.  State  Treasurer  v.  Barney, 
39:  1034,  97  N.  E.  750,  211  Mass.  134. 

(Annotated) 

322.  The  heirs  of  one  who  had  acted  as 
agent  for  an  insurance  company,  and  who  by 
contract  was  entitled  to  a  commission  of  5 
per  cent  on  the  net  amount  received  by  the 
company  on  the  renewal  of  certain  policies, 
inherit  no  part  of  the  premiums,  but  merely 
a  right  to  be  paid  by  the  insurance  company 
a  certain  sum  of  money  to  be  computed  on 
the  premiums;  and  such  right  is  subject  to 
an  inheritance  tax,  although  the  premiums 
are  assessed  to  the  company,  and  taxes  are 
regularly  paid  on  them,  and  the  commission 
is  computed  only  after  deduction  of  the 
taxes  thus  paid.  Fell's  Succession,  15:  267, 
44  So.  879,  119  La.  1037. 

323.  Heirs  entitled,  under  a  contract  made 
with  their  ancestor,  who  had  acted  as  an 
insurance  agent,  to  a  commission  of  5  per 
cent  on  the  net  amount  received  by  the  com- 
pany on  the  renewal  of  certain  policies, 
cannot  evade  the  payment  of  an  inheritance 
tax,  on  the  ground  that  the  value  of  the  in- 
heritance is  uncertain  because  some  of  the 
policies  might  be  suffered  to  lapse.  Fell's 
Succession,  15:  267,  44  So.  879,  119  La.  1037. 
Charitable  gifts. 

324.  A  constitutional  exemption  from  tax- 
ation of  property  of  the  state  and  that  de- 
vised to  religious  or  charitable  purposes 
does  not  apply  to  an  inheritance  or  succes- 
sion tax  upon  the  transmission  of  proper- 
ty to  the  state  or  a  religious  body.  Ra 
McKennan,  33:  606,  126  N.  W.  611,  130  N, 
W.  33,  25  S.  D.  369. 

325.  The  statutory  exemption  from  taxa- 
tion of  the  real  and  personal  property  of 
charitable  corporations  does  not  include  ex- 
emption from  collateral  inheritance  tax  on 
legacies  given  them.  Washington  County 
Hospital  Asso.  v.  Mealey,  48:  373,  88  Atl. 
136,  121  Md.  274.  (Annotated) 

326.  An  exception  of  property  conveyed 
for  some  educational,  charitable,  or  religious 
purpose  exclusively,  in  a  statute  imposing 
an  inheritance  tax  upon  property  in  the 
state  which  shall  pass  by  will  or  the  in- 
testate laws,  does  not  extend  to  property 
conveyed  to  charitable  institutions  located 
in  oiher  states.  Re  Assessment  of  Col- 
lateral Inheritance  Tax,  51:  817,  165  S.  W. 
1062,  257  Mo.  422.  (Annotated) 

327.  An  amendment  of  a  statute  exempt- 
ing from  the  succession  tax  religious  socie- 
ties the  property  of  which  is  by  law  exempt 
from  taxation,  by  providing  that  the  exemfH 
tion  shall  apply  only  when  the  society  is 
bound  to  devote  the  property  solely  to  such 
uses  that  it  will  be,  by  law,  exempt  from 
taxation,  cannot  be  construed  as  merely 
declaratory  of  the  meaning  of  the  original 
statute.  Carter  v.  Whitcomb,  17:  733,  69 
Atl.  779,  74  N.  H.  482. 

328.  A  statute  exempting  religious  socie- 
ties from  the  operation  of  the  succession 
tax  is  not  repealed  by  its  re-enactment  with 
a  proviso  that  such  societies  shall  be  so  e:ib 
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empt  only  when  they  are  bound  to  devote 
the  property  received  solely  to  such  uses 
that  the  property  would,  by  law,  be  exempt 
from  taxation.  Carter  v.  Whitcomb,  17: 
733,  69  Atl.  779,  74  N.  H.  482. 

329.  That  some  of  the  property  held  by  a 
religious  society  is  not  exempt  from  taxa- 
tion, or  that  the  property  received  by  will 
may  be  invested  in  taxable  property,  does 
not  deprive  it  of  the  benefit  of  a  statute  pro- 
viding that  the  succession-tax  law  shall  not 
apply  to  religious  societies  the  property  of 
which  is,  by  law,  exempt  from  taxation. 
Carter  v.  Whitcomb,  17:  733,  69  Atl.  779,  74 
N.  H.  482. 

330.  The  policy  to  uphold  charitable  gifts 
and  give  effect  to  them  whenever  possible 
should  not  be  changed  because  bequests  for 
such  purposes  are  exempted  from  the  in- 
heritance tax  law.  Re  Graves,  24:  283,  89 
N.  E.  672,  242  111.  23. 

331.  An  exemption  of  gifts  for  charitable 
purposes  from  an  inheritance  tax  law  in- 
cludes a  bequest  for  the  erection  of  a  drink- 
ing fountain  for  horses,  to  be  erected  in  a 
public  park,  in  connection  with  which  is  to 
be  a  bronze  statue  of  a  certain  horse; 
and  it  is  immaterial  that  the  statue  is  to 
bear  the  name  of  the  donor  and  the  horse, 
and  state  the  fact  that  he  was  the  first 
horse  to  make  a  certain  record  within  the 
state.  Re  Graves,  24:  283,  89  N.  E.  672,  242 
111.  23. 

332.  A  church  and  its  societies,  the  Young 
Women's  Christian  Association,  the  Wom- 
en's Auxiliary  to  the  Young  Men's  Christian 
Association,  a  home  for  aged  women,  al- 
though its  beneficiaries  are  required  to  pay 
a  sum  for  admission  and  turn  over  to  it 
the  property  which  they  possess,  the 
Women's  Relief  Corps  of  the  Grand  Army  of 
the  Republic,  are  charitable  organizations, 
within  the  meaning  of  a  statute  exempting 
such  organizations  from  succession  tax. 
Carter  v.  Whitcomb,  17:  733,  69  Atl.  779,  74 
N.  H.  482. 

333.  A  devise  for  charitable  purposes  to 
a  Masonic  lodge  which  is  not  organized  for 
pecuniary  profit,  but  which  devotes  its 
funds,  after  paying  the  lodge  expenses,  to 
the  relief  of  its  needy  members  and  their 
families,  is  not  subject  to  an  inheritance 
tax  where,  by  statute,  property  devised  to 
charitable  institutions  is  exempt.  Re  Wil- 
son, 26:  696,  124  N.  W.  316,  145  Iowa,  514. 

(Annotated) 

334.  A  hospital  building  and  home  for 
poor  widows  and  orphan  children  who  are 
sick  and  not  able  to  care  for  themselves, 
maintained  by  a  city  or  county,  and  a  uni- 
versity maintained  by  the  state,  are  im- 
pliedly exempt  from  taxation,  and  this  ex- 
emption extends  to  inheritance  taxes  on 
property  received  by  will.  Re  Macky,  23: 
1207,  102  Pac.  1075,  46  Colo.  79. 

United   States  bonds. 

335.  United  States  bonds  are  subject  to 
the  payment  of  an  inheritance  tax  in  Lou- 
isiana, unless  it  appears  that  the  property 
has  already  borne  its  just  share  of  the  bur- 
den of  taxation.  Succession  of  Levy,  8: 
n8o,  39  So.  37,  115  La.  377. 
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Property  ont  of  state. 

See  also  supra,  321;   infra,  347,  349. 

336.  The  value  of  real  estate  in  other 
states,  which  it  is  necessary  to  sell  luider 
authority  vested  in  the  executors  to  sell 
real  estate  to  pay  pecuniary  legacies,  i& 
subject  to  collateral  inheritance  tax  at  tes- 
tator's domicil.  V'anuxem's  Estate,  i:  400^ 
61  Atl.  876,  212  Pa.  315.  (Annotated) 

337.  Necessity  of  resort  to  ancillary  ad- 
ministration to  secure  possession  of  prop- 
erty located  in  a  state  other  than  that  of 
testator's  domicil  does  not  cause  the  prop- 
erty to  pass  by  the  law  of  the  state  where- 
it  is  located,  so  as  to  remove  it  from  tlve 
operation  of  the  succession  tax  imposed  by 
the  law  of  the  domicil.  Mann  v.  Carter, 
15:  150,  68  Atl.  130,  74  N.  H.  345. 

338.  The  transfer  tax  authorized  by  N. 
Y.  Laws  1896,  chap.  908,  when  personal- 
property  is  transferred  by  a  resident  of 
the  state  by  deed  intended  to  take  effect 
at  her  death,  may  validly  be  imposed,  al- 
though, at  the  time  of  the  grantor's  death,, 
when  the  payment  of  the  tax  is  required, 
the  property  is  in  another  state,  in  the 
hands  of  a  trustee  holding  the  title  and 
possession  by  virtue  of  such  deed.  Keen- 
ey  V.  Comptroller,  38:  1139,  32  Sup.  Ct.  Rep. 
105,  222  U.  S.  525,  56  L.  ed.  299. 

339.  Deposits  in  a  foreign  savings  bank,, 
belonging  to  a  resident  of  a  state,  are  prop- 
erty within  the  jurisdiction  of  that  state. 
within  the  meaning  of  a  statute  subjecting 
such  property  to  a  collateral-inheritance  tax, 
Mann  v.  Carter,  15:  150,  68  Atl.  130,  74  N. 
H.  345. 

340.  Certificates  of  deposit,  notes,  mort- 
gages, and  other  evidences  of  indebtedness 
of  residents  of  a  state,  held  at  the  time  of 
his  death  by  the  creditor  at  his  domicil  in 
another  state,  are  not  subject  to  the  juris- 
diction of  the  former  state,  within  the 
meaning  of  its  statute  imposing  a  tax  on 
collateral  inheritances.  Gilbertson  v.  Oliver, 
4:  953,  105  N,  W.  1002,  129  Iowa,  568. 

(Annotated) 

341.  Stock  held  by  a  nonresident  in  a- 
domestic  corporation  domiciled  within  the 
state  is  subject  to  a  collateral  inheritance 
tax  under  a  statute  laying  the  tax  on  all 
property  within  the  state  or  anj-  interest 
therein  which  shall  pass  by  will,  although 
the  certificate  has  always  remained  in  his 
possession  and  that  of  his  representatives  in- 
the  state  of  his  domicil.  Re  Culver,  25: 
384,  123  N.  W.  743,  146  Iowa,  1. 

( Annotated ) 
341a.  A  note  secured  by  mortgage  is  subject 
to  the  transfer-tax  law  of  the  state  where 
the  land  is  located  and  the  mortgage  record- 
ed, although  the  note  and  mortgage  are,  at 
the  death  of  the  owner,  in  his  possession  in 
another  state.  Bradley  v.  Merriam,  9:  1104, 
111  N.  W.  196,  147  Mich.  0.30.     (Annotated) 

342.  Notes  held  by  a  nonresident,  at  the 
place  of  his  domicil  at  the  time  of  his 
death,  and  secured  by  mortgage  and  as- 
signment of  an  interest  in  a  real  estate  trust 
of  land  within  the  state,  are  subject  to 
succession  tax  in  the  state  where  the  land 
is  located,  under  a  statute  taxing  all  prop- 


TAXES,  V.  d. 


2579 


erty,  corporeal  or  incorporeal,  and  any  in- 
terest therein,  whether  belonging  to  the  in- 
habitants of  the  state  or  not,  where  the 
mortgage  transfers  the  fee  to  the  mortgagee. 
Kinney  v.  Stevens,  35:784,93  N.  E.  586,  207 
Mass.   368.  (Annotated) 

343.  The  right  to  tal<e  by  will  a  credit 
payable  in  the  state  of  New  York,  but  evi- 
denced by  a  contract  of  sale  for  real  estate 
within  Nebraska,  executed  by  the  vendor 
and  at  all  times  during  his  lifetime  re- 
tained in  his  possession  at  his  residence  in 
the  state  of  New  York,'  is  not,  in  the  ab- 
sence of  extraneous  facts,  subject  to  an  in- 
heritance tax  in  Nebraska  upon  the  death 
testate  of  the  vendor.  Dodge  County  v. 
Burns,  35:  877,  131  N.  W.  922,  89  Neb.  534. 

344.  The  state  where  the  land  is  situated 
may  impose  an  inheritance  tax  under  a 
statute  in  existence  when  the  loans  were 
made,  upon  mortgages,  notes,  and  land  con- 
tracts held  by  a  nonresident  at  his  domicil 
in  another  state,  although  they  are  to  be 
distributed  among  persons  also  domicileo 
there,  where  it  is  necessary  to  seek  the 
courts  of  the  state  where  the  land  is  lo- 
cated to  close  the  estate.  Re  Rogers,  11: 
1134,  112  N.  W.  931,  149  Mich.  305. 
Nonresident    decedent. 

See  also  supra,  341-344, 

345.  Personal  property  which  has  been 
conveyed  to  a  trust  company  under  a  con- 
tract by  which  it  undertook  to  manage  and 
control  it  during  the  owner's  lifetime,  pay- 
ing her  the  net  income  therefrom,  and  at 
her  death  to  distribute  it  among  her  heirs 
at  law  under  the  statute  of  descent  and  dis- 
tribution then  in  force  in  the  state,  comes 
to  the  heirs  of  such  owner  by  the  inheritance 
laws,  and  is  therefore  subject  to  the  in- 
heritance tax,  although  the  owner  was  a 
nonresident.  Security  Trust  Co.  v.  Com. 
51:  232,  161  S.  W.  510,  156  Ky.  455. 

346.  Personal  property  placed  by  a  non- 
resident with  trustees  within  a  state  for 
investment,  under  a  trust  which  might  have 
been  terminated  at  any  time,  and  does  not 
name  ultimate  beneficiaries,  retains  its 
situs  at  his  domicil,  and  where  he  dies 
without  descendants,  it  is  not  subject  to  a 
collateral  inheritance  tax  at  the  domicil 
of  the  trustees.  Re  Helena,  46:  1167,  84 
Atl.  665,  236  Pa.  213.  (Annotated) 

347.  Personal  estate  of  a  testator  situated 
at  his  domicil  in  one  state,  and  real  estate 
situated  in  another,  which  he  directs  to  be 
converted  into  money,  are  not  subject  to 
succession  tax  in  the  latter,  although  he 
directs  the  fund  to  be  transmitted  to  trus- 
tees there  situated  for  distribution.  Re 
Shoenberger,  19:  290,  70  Atl.  579,  221  Pa, 
112. 

348.  A  policy  of  insurance  issued  by  a  lo- 
cal corporation  upon  the  life  of  a  nonresi- 
dent is  not  subject  to  a  transfer  tax,  under 
a  statute  imposing  such  tax  in  case  of  a 
transfer,  by  will  or  the  intestate  law,  of 
property  within  the  state  by  a  decedent  who 
is  a  nonresident  at  the  time  of  his  death, 
where  tlie  policy  has  been  kept  and  may  be 
collected  at  the  domicil  of  the  insured.  Re 
Digest  1-52  L.R.A.(N.S.) 


Gordon,  10:  1089,  79  N.  E.  722,  186  N.  Y.  471. 

(Annotated) 
349.  Stock  of  a  domestic  corporation 
owned  by  a  testator  domiciled  in  a  foreign 
country  is  not  taxable  under  a  statute  im- 
posing a  succession  tax,  first,  on  all  proper- 
ty passing  by  will  or  the  intestate  laws 
from  any  person  dying  seised  thereof  while 
a  resident  of  the  state,  and,  second,  on 
all  property  within  the  state  which  shall  be 
transferred  by  inheritance,  bequest,  sale,  or 
gift,  intended  to  take  efl'ect  in  possession 
or  enjoyment  after  the  death  of  the  intes- 
tate, testator,  or  grantor.  Neilson  v.  Rus- 
sell (N.  J.  Err.  &,  App.)  19:  887,  71  Atl. 
286,  76  N,  J.  L.  655.  (Annotated) 

d.  Assessment  and  collection. 

(See  also  same  heading   in  Digest  L.R.A. 
1-70.) 

Assessment. 

350.  A  proceeding  to  assess  a  succession 
tax  is  not  in  equity.  Re  Lamb,  18:  226,  117 
N.  W.  1118,  140  Iowa,  89. 

351.  Where  personal  property  of  the  es- 
tate of  a  nonresident,  consisting  of  real 
and  personal  property  in  excess  of  the 
amount  of  a  claim  of  a  devisee  against  the 
estate,  is  withdrawn  from  the  operation 
of  the  inheritance-tax  law  on  the  ground 
that  its  situs  was  in  the  state  of  the  testa- 
tor's residence  at  the  time  of  his  death,  the 
real  estate  will  not  be  reduced,  in  com- 
puting the  amount  subject  to  the  inheri- 
tance-tax law,  by  the  amount  of  such  claim, 
although  it  had  been  agreed  that  the  claim 
should  be  fully  paid  by  transferring  to  the 
claimant  from  the  said  estate  certain  of 
the  real  estate.  Re  Sanford,  45:  228,  133 
N.  W.  870,  90  Neb.  410, 

352.  The  amount  of  an  estate  passing  by 
will  which  is  exempt  from  succession  tax 
is  to  be  deducted  from  the  entire  amount  so 
passing  in  order  to  determine  the  rate  of 
tax,  where  the  tax  provides  for  a  certain 
rate  when  the  amount  passing  exceeds  a 
certain  sum,  and  a  less  rate  when  it  is  less 
than  that  sum,  provided  that  the  tax  is  to 
be  levied  only  upon  the  excess  of  a  specified 
minimum.  Re  UUmann,  51:  1075,  105  N.  E. 
292,  263  111.  528.  (Annotated) 

353.  A  corporation  cannot  object  to  the 
increase  of  the  rate  of  tax  on  legacies  given 
it  after  the  receipt  of  its  charter,  where, 
under  the  Constitution,  the  charters  of  all 
corporations  are  subject  to  repeal  or  altera- 
tions. Washington  County  Hospital  Asso. 
V.  Mealey,  48:  373,  88  Atl.  136,  121  Md.  274. 

354.  Under  a  statute  imposing  a  succes- 
sion tax  upon  "property  within  the  juris- 
diction" of  the  state,  the  value  of  a  mort- 
gage to  a  citizen  upon  real  estate  of  a  non- 
resident should  be  deducted  in  computing 
the  tax  upon  the  interest  of  the  latter. 
McCurdy  v.  McCurdy,  16:  329,  83  N.  E.  881, 
197   Mass.  248.  (Annotated) 

355.  The  transfer  tax  upon  stock  of  a  non- 
resident in  a  railroad  formed  by  consolida- 
tion of  a  local  road  and  one  in  another  state, 
which  in  the  consolidated  form  is  chartered 


2580 


TAXES,    VI.   a— VII. 


in  both  states,  should  not  be  based  on  the 
entire  value  of  the  stock,  under  a  statute 
providing  for  such  tax,  where  the  transfer 
is  of  property  within  the  state  and  the  de- 
cedent was  a  nonresident,  but  only  on  the 
proportional  value  which  represents  the  pro- 
portion of  the  property  belonging  to  the  do- 
mestic corporation.  Ke  Cooley,  lo:  loio,  78 
N.  E.  939,  186  N.  Y.  220. 

356.  The  doctrine  of  equitable  conversion 
and  exoneration,  requiring  executors  of  a 
nonresident  who  died  owning  land  subject 
to  mortgage,  within  the  state,  to  bring  suf- 
ficient assets  into  the  state  to  satisfy  the 
mortgage,  cannot  be  applied  for  the  purpose 
of  computing  the  succession  tax  upon  the 
full  value  of  the  land  freed  from  the  mort- 

fage.     McCurdy  v.  McCurdy,  i6:  329,  83  N. 
;.  881,  197  Mass.  248. 

357.  The  value  for  purposes  of  succession 
tax  of  a  life  estate  must  be  determined  by 
ascertaining  its  theoretical  present  value, 
according  to  the  rule  provided  by  statute 
although  it  falls  in  before  the  tax  is  as- 
sessed. Re  White,  46:  714,  101  N.  E.  793, 
208  N.  Y.  64.  (Annotated) 

358.  A  statute  imposing  a  higher  succes- 
sion tax  in  case  of  property  going  to  non- 
resident aliens  than  in  case  of  that  going 
to  citizens  does  not  violate  a  treaty  declar- 
ing that  no  higher  tax  of  any  kind  shall  be 
levied  upon  the  property  or  effects  of  the 
respective  subjects  of  the  contracting  par- 
ties on  the  removal  of  the  same  from  the 
domains  of  the  parties  reciprocally,  either 
upon  the  inheritance  of  such  property  or 
otherwise,  than  is  or  shall  be  payable  in 
each  state  upon  the  same  when  removed  by 
a  citizen  or  subject  thereof.  Re  Anderson, 
52:  686,  147  N.  W.  1098,  —  Iowa,  — . 

359.  Money  lost  to  the  estate  through 
misappropriation  by  the  executor  must  be 
included  in  computing  the  inheritance  tax 
on  residuary  legatees,  where  they  are  claim- 
ing under  the  will  and  some  property  is 
left  to  go  into  their  possession.  Re  Hite, 
32:  1 167,  113  Pac.  1072,  159  Cal.  392. 

(Annotated) 
Collection. 

360.  Where,  under  the  inheritance  tax 
law,  the  duty  of  collecting  such  tax  is  im- 
posed upon  all  administrators,  executors, 
and  trustees,  and  the  sheriflF  of  each  county, 
a  trustee  or  administrator  cannot  relieve 
himself  from  liability  for  the  tax  by  stat- 
ing a  case  in  general  terms,  and  calling 
upon  the  sheriflF  to  show  affirmatively  why 
the  commonwealth  is  entitled  to  the  tax. 
Security  Trust  Co.  v.  Com.  51:  232,  161  S. 
W.  510,  156  Ky,  455. 

TI.  Income  tax. 

a.  In  general. 

Sufficiency  of  title  of  income  tax   statute, 
see  Statutes,  107. 

361.  A  tax  on  incomes  provided  by  the  1^- 
islature  is  within  the  exception  to  another 
statute  forbidding  the  collection  of  any  other 
taxes  than  lliuse  provided  by  the  statute, 
Digest  1-52  L.R.A.(N.S.) 


except  such  special  tax  as  is  authorized  un- 
der an  act  of  the  general  assembly.  Alder- 
man V.  Wells,  27:  864,  67  S.  E.  781,  85  S.  C. 
507. 

362.  A  statute  providing  for  an  income 
tax  which  is  to  be  a  certain  percentage  of 
the  amount  of  the  incomes  does  not  violate  a 
constitutional  provision  that  the  general  as- 
sembly shall  levy  an  annual  tax  suflBcient  to 
pay  the  estimated  expenses  of  the  state  for 
each  year,  where  the  levy  of  the  income 
tax  is  to  be  made  annually.  Alderman  v. 
Wells,  27:  864,  67  S.  E.  781,  85  S.  C.  507. 


b.  Equality;   uniformity;   double   taxa- 
tion. 

Equal  protection  and  privileges  as  to,   see 

CONSTITUTIONAI-  LaW,   233. 

363.  A  constitutional  provision  that  the 
rate  of  taxation  shall  be  equal  and  uniform 
does  not  apply  to  taxes  on  incomes,  where 
another  provision  states  that  the  legisla- 
ture may  provide  for  a  graduated  tax  on 
incomes.  Alderman  v.  Wells,  27:  864,  67  S. 
E.  781,  85  S.  C.  507.  (Annotated) 
Double  taxation. 

364.  That  an  income  is  derived  from  cor- 
porate dividends,  and  that  the  corporation 
pays  taxes  on  its  property  and  franchises, 
does  not  render  a  tax  on  such  income 
double,  so  as  to  be  invalid.  Alderman  v. 
Wells,  27:  864,  67  S.  E.  781,  85  S.  C.  507. 

VII.  Stock  transfer  tax. 

Violation  of  equality  and  uniformity  rule, 

see  supra,  19, 
Class  legislation  as  to,  see  CoNSTrruTiONAi. 

Law,  404. 
Compelling   stockbroker  to  produce   record 

of    stock   transfers   for    benefit    of    tax 

officer,  see  Criminal  Law,  113. 
See  also  Constitutional  Law,  404. 

365.  The  sale  of  its  assets  by  a  corpo- 
ration to  another  corporation  for  stock  of 
the  latter  vests  title  to  the  stock  in  the 
selling  corporation,  which  cannot  be  placed 
in  its  own  stockholders  without  a  transfer, 
which  may  be  subject  to  taxation.  United 
States  Radiator  Corp.  v.  State,  46:  585,  101 
N.  E.  783,  208  N.  Y.  144. 

366.  The  distribution  by  a  trust  com- 
pany to  which  was  delivered  for  the  pur- 
pose of  a  voting  trust  stock  of  a  corpo- 
ration which  purchased  the  assets  of  other 
corporations  in  consideration  of  shares  of 
its  stock,  of  certificates  among  the  stock- 
holders of  the  selling  corporation,  show- 
ing that  they  were  the  owners  of  a  number 
of  shares  of  the  buying  corporation,  equal 
to  their  respective  interests  in  tne  selling 
corporation,  is  a  transfer  of  stock  within 
the  meaning  of  a  statute  imposing  a  tax 
upon  all  sales  or  agreements  to  sell,  or 
memoranda  of  sales,  or  transfers  of  shares, 
or  certificates  of  stock.  United  States 
Radiator  Corp.  v.  State,  46:  585,  101  N.  E. 
783,  2G8  X.  Y.  144.  (Annotated) 
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367.  A  statute  imposing  a  stock-transfer 
tax  on  each  share  of  $100  of  face  value, 
or  fraction  thereof,  imposes  a  tax  on 
the  transfer  of  all  shares  of  the  face  value 
of  any  fraction  of  $100.  People  ex  rel.  Far- 
rington  v.  Mensching,  lo:  625,  79  N.  E.  884, 
187  N.  Y.  8. 

3G8.  The  state  may  tax  the  transfer  of  cer- 
tificates of  stock  of  foreign  corporations 
owned  by  nonresidents  if  the  transfer  is 
made  within  the  state, — at  least  where  the 
tax  is  to  be  enforced  by  personal  remedies 
against  the  seller.  People  ex  rel.  Hatch  v. 
Reardon,  8:  314,  77  N.  E.  970,  184  N.  Y.  431, 

369.  Value  need  not  be  considered  in  fix- 
ing a  tax  upon  the  transfer  of  certificates  of 
corporate  stock.  People  ex  rel.  Hatch  v. 
Reardon,  8:  314,  77  N.  E.  970,  184  N.  Y.  431. 


TAX  FERRET. 


Power  of  county  to  employ,  see  COUNTIES, 

4-6,  32,  33. 
Damages  for  breach  of  contract  to  employ, 

see  Damages,  203. 
Injunction  against  contract  to  employ,  see 

Injunction,  335. 

4  * » 


TAXICAB. 

See  Automobiles. 


■♦♦»- 


TAX    LIST. 

Waiver  of  notice  of  addition  to,  see  Taxes, 

176,  177. 
See  also  Taxes,  136,  162-166. 


TAXPAYER. 


Nature  of  suit  by,  to  restrain  carrying  out 
of  public  contract,  see  Action  ob  StriT, 
55. 

Permitting  resident  tax  payers  to  serve  on 
jury  in  action  against  city,  see  Appeal 
AND  Error,  1496;  Jury,  71. 

Necessity  of  assent  of,  to  indebtedness  of 
county  beyond  statutory  limit,  see 
Counties,   29. 

Right  to  file  objections  against  taking  li- 
brary property  to  widen  street,  see 
Eminent  Domain,  25. 

Right  to  maintain  injunction  suit,  see  In- 
junction, I.  j;   I.  k. 

Conclusiveness  on,  of  judgment  in  action 
by  other  taxpayer,  see  Judgment,  198. 

Conclusiveness  of  judgment  in  favor  of,  see 
Judgment,  199. 

Requiring  jurors  in  criminal  case  to  be  tax- 
payers, see  Jury,  60. 

Right  to  maintain  suit  on  matter  of  public 
right,  see  Partib»,  119-136. 

Right  to  writ  of  prohibition,  see  Pbohibi- 
TIOK,    9. 

Dicest  1-52  I<JLA.(NJS.) 


Right  to  examine  records,  see  Reco&ds  and 
Recording  Laws,  8,  9. 


TAX   RETURN. 


Admissibility    in    evidence,    see    Evidekcb, 

757. 


TEACHERS. 


Book  as  part  of  baggage  of,  see  Carriers, 
702. 

Abandonment  of  contract  by,  see  Con- 
tracts, 732. 

Libel  or  slander  of,  see  Libel  and  Slander, 
40,  53,  93,  94,  107-110. 

See  also  Schools,  II. 


TEACHERS'  TRAIXING  SCHOOI^ 

Issue  of  county  bonds  for,  see  Bonds,  84. 
See  also  Schools,  61. 


TEAMING. 


Regulating  teaming  on  parkway,  see  Con- 
stitutional Law,  522;  Highways,  36. 


TEAMING    ASSOCIATION. 

Injunction   against   interfering  with   tean[is 
of,  see  Contempt,  50-52. 


TEAMSTERS. 


Injury  to  boy  invited  by  teamster  to  ride 
upon  his  wagon,  see  Masteb  and 
SsaevANT,  907,  987. 


TECHNICAIi  SCHOOI- 

Right  to   maintain   with   public  funds,   see 
Public  Money,  10. 


TEETH. 

Artificial  teeth  as  "necessaries," 
band  and  Wife,  13. 


Hus- 


TEIiEGRAPH   OPERATOR. 

As  fellow  servant,  see  Master  and  Serv- 
ant, 811. 
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Requiring  maintenance  of,  at  railroad  sta- 
tion, see  Appeal  and  Ii^brob,  ]017; 
Cabriers,  995;  Public  Sebvice  Com- 
missions, 5. 

Regulation  of  hours  of  labor  of,  see  Ck>M- 

^        jcxascE,  52. 


TELEGRAPHS. 


I.  Franchises;  construction  and  oper- 
ation. 
II.  Messages,  1—89. 

a.  lAabilitxf    as    to    transmission 

generally,  1—4:8. 

1,  In  general;  duty  to  receive 

message,  1—12. 

2.  Failure   to   transmit   mes- 

sage; delay,   13—17. 

8.  Mistake  in  telegram,  18— 
21. 

4.  Forged  or  fraudulent  mes- 
sage,  22—24:. 

6.  Duty   as   to   delivery,   25— 

4:8. 

b.  To  whom  duty  owed,   49—55. 

c.  Sufflciency    of    notice    of    con- 

tents and  importance  of  mes- 
sage, 56—71. 

d.  Stipulations     and     conditions, 

72-89. 

e.  Fenalties. 

Requiring  maintenance  of  telegraph  oper- 
ator at  railroad  station,  see  Appeal 
AND  Ebbob,  1017;  Cabbiebs,  995;  Pub- 
lic Service  Commissions,  5. 

Discrimination  by  carrier  between  tele- 
graph   companies,   see   Cabbikbs,    1014. 

Duty  of  carrier  to  provide  telegraph  facili- 
ties, see  Cabbiebs,  1079,  1080,  1087- 
1088a. 

R^ulation  of,  as  interference  with  inter- 
state commerce,  see  Commerce,  29,  30. 

Regulation  of  hours  of  labor  of  telegraph 
operators  on  railroads,  see  Commence, 
52. 

Requiring  weekly  payment  of  employees,  see 
Constitutional  Law,  315. 

Validity  of  contract  not  to  supply  quota- 
tions to  bucket  shop,  see  Contbacts, 
454. 

Telegraph  wire  in  bucket  shop  as  gambling 
device,  see  Contbacts,  594. 

Jurisdiction  of  action  against  telegraph 
company,  see  CoxmTS,  204. 

Uses  and  dangers  of  electricity,  see  Eucc- 
tricity. 

Liability  of  electric  railway  for  interfer- 
ence with  workings  of  submarinfe  cable, 
see  Electricity,  2. 

Admissibility  of  statements  of  receiving 
clerk,  see  Evidence,  1426. 

Proof  that  agent  in  charge  of  railroad 
station  was  also  agent  of  telegraph 
company,  see  Evidence,  2249. 

Injunction  to  compel  removal  of  municipal 
wires  from  telegraph  poles,  see  In- 
junction, 23. 

Liability  of  telegraph  company  to  em- 
ployee, see  Master  and  Servant. 
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Who  is  customer  or  patron  of  telegraph 
company,  see  Master  and  Sebvant, 
875. 

Liability  of  railroad  company  doing  tele- 
graph business  for  assault  committed 
bv  servant,  see  Masteb  and  Sebvant, 
969. 

Regulation  of  rights  of  telegraph  company 
in  Sitreets,  see  Municipal  Coupoba- 
TIONS,  97. 

Penalty  for  refusal  to  furnish  telegraph 
service,  see  Penalties,  2. 

I.  Franchises;  consttniction  and  opera- 
tion. 

(See  also   same  heading  in   Digest  LJtA.. 

1-70.) 

Statute  as  to  measure  of  damages  for  con- 
demnation of  railroad  right  of  way  by 
telegraph  company,  see  Constitution- 
al Law,  560. 

Damages  for  consequential  injuries  from 
condemnation  of  right  of  way  for,  see 
Damages,  4,  550-552,  557. 

Damages  for  right  of  way  for  telegraph 
line,  see  Damages,  513. 

Condemnation  of  right  of  way  by  tele- 
graph company,  see  Eminent  Domain, 
40,  41. 

Prerequisite  to  exercise  of  right  of  eminent 
domain  by  telegraph  company,  see 
Eminent  Domain,  121. 

Parties  to  proceedings  to  condemn  land 
for,  see  Eminent  Domain,  136. 

As  additional  servitude,  see  Eminent  Do- 
main, 291-296. 

Presumption  as  to  rights  in  highway,  see 
Evidence,  521. 

Tel^raph  line  in  highway,  see  Highways, 
58-65. 

Rights  of  abutting  owner  on  condemnation 
of  right  of  way  for,  in  highway,  see 
TkUlS.,  995. 

II.  Messages. 

(See  also  same  heading  in  Digest  L.RA.. 
1-70.) 

Sufficiency  of  objection  to  evidence  in  ac- 
tion for  default  as  to  telegram,  see 
Appeal  and  Error,  315. 

Effect  of  telegram  that  check  is  good  for 
sum  named,  see  Banks,  93. 

Countermanding  check  by  telegram,  see 
Banks,   102-104. 

Telegram  as  acceptance  of  draft,  see  Buxa 
AND  Notes,  67. 

Person  sending  telegram  at  railroad  sta- 
tion as  passenger,  see  Carriers,  61. 

Conflict  of  laws  as  to,  see  Conflict  or 
Laws,  I.  b,  5. 

Constitutionality  of  statute  allowing  re- 
covery of  damages  for  mental  anguish 
in  telegraph  cases,  see  Constitution- 
al Law,  333,  562. 

Consideration  for  contract  to  notify  send- 
er if  messajie  is  not  delivered,  see 
Contracts,   69. 
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Acceptance  by,  of  offer,  see  CkJNTEACTS,  175, 
176. 

Measure  of  damages,  see  Damages,  III.  b. 

<k)mpelling  production  of  telegrams  be- 
fore grand  jury,  see  Discovery  and 
Inspection,  17,  18;  Search  and  Seiz- 
ure, 10. 

Telegrams  as  evidence,  see  Evidence,  817. 

Admission  of  copies  of  telegraphic  orders 
in  evidence,   see  Evidence,   732. 

Evidence  as  to  damages,  see  Evidence, 
1707,  1708. 

Sufficiency  of  evidence  to  overcome  testi- 
mony that  telegram  was  sent  properly 
addressed,  see  Evidence,  2301. 

Liability  for  transmitting  libelous  mes- 
sage, see  Libel  and  Slander,  3-5. 

Who  may  maintain  action  for  negligence, 
see  Parties,  66-71. 

Question  for  jury  as  to  whether  telegram  is 
tendered  after  close  of  office  of  desti- 
nation, see  Trial,  608. 

a.  Liability    as    to    troMsmission    gen- 
erally. 

1.  In  general;  duty  to  receive  message. 

(See  also  Telegraphs,  II.  a,  1,  in  Digest 
LJt.A.  1-10.) 

Conflict  of  laws  as  to  damages  for  negli- 
gpnce  as  to  message,  see  Conflict  of 
Laws,  161—165. 

Presumption  and  burden  of  proof  as  to  neg- 
ligence, see  Evidence,  469-471. 

Sufficiency  of  proof  that  message  was  re- 
ceived for  transmission,  see  Evidence, 
2302. 

Necessity  of  alleging  damages  naturally 
resulting  from  mistake  in  message,  see 
Pleading,  209. 

Liability  to  telegraph  company  for  loss, 
see  Proximate  Cause,  40-43. 

1.  A  telegraph  company  owes  a  duty  to 
serve  the  general  public  impartially  and  with 
due  care.  Stewart  v.  Postal  Teleg.-Cable 
Co.  i8:  692,  61  S.  E.  1045,  131  Ga.  31. 

2.  A  telegraph  company  which  buys  the 
continuous  quotations  of  a  board  of  trade, 
and  supplies  them  at  a  fixed  price  to  such 
persons  as  desiie  them,  for  such  a  length  of 
time  that  tliey  become  necessary  to  the 
successful  conduct  of  business  in  the  prod- 
ucts covered  by  the  quotations,  cannot, 
while  continuing  such  business,  refuse  to 
supply  them  to  anyone  able  and  willing  to 
pay  for  them,  and  to  be  governed  by  its  rea- 
sonable rules  and  regulations  in  reference 
thereto.  Western  U.  Teleg.  Co.  v.  State 
ex  rel.  Hammond  Elevator  Co.  3:  153,  76  N. 
E.  100,  1G5  Ind.  492. 

3.  That  a  telegraph  agent  who  has  de- 
livered a  message  announcing  sickness  to 
one  who  believes  he  is  not  the  addressee  in- 
tended undertakes  to  ascertain  the  true  ad- 
dressee upon  being  informed  that  the  one  to 
whom  the  message  is  delivered  will  go  un- 
less other  information  is  received  before 
train  time,  does  not  impose  upon  the  com- 
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pany  the  expense  of  the  journey  which  is 
imdertaken  upon  the  nonarrival  of  the  in- 
formation. Bowyer  v.  Western  U.  Teleg. 
Co.  5:  984,  106  N.  W.  748,  130  Iowa,  324. 

4.  One  who  undertakes  a  journey  be- 
cause of  a  telegram  erroneously  delivered 
to  him  announcing  sickness  cannot  hold  fhe 
telegraph  company  liable  for  the  expense 
thereof  when  the  sick  person  proves  to  be  a 
stranger  to  him,  where  the  name  of  the  ad- 
dressee of  the  telegram,  although  similar  to, 
was  not  identical  with,  his,  and  he  did  not 
believe  he  had  a  relative  such  as  the  one 
stated  in  the  telegram,  at  the  place  from 
which  it  was  sent.  Bowyer  v.  Western  U. 
Teleg.  Co.  5:  984,  106  N.  W.  748,  130  Iowa, 
324. 

5.  The  filing  of  a  telegraph  message  for 
a  destination  to  which  there  is  a  continu- 
ous telegraph  line  requires  the  transmission 
of  the  message  the  whole  distance  by  tele- 
graph, although  the  receiving  company  does 
not  control  the  line  to  destination,  and  it 
cannot  divert  the  message  to  a  telephone 
line  at  the  point  of  its  line  nearest  the 
point  of  destination.  Western  U.  Teleg.  Co. 
V.  Alford,  50:  94,  161  S.  W.  1027,  110  Ark. 
379.  (Annotated) 
Duty  to  receive  message. 
Prejudicial  error  in  admission  of  evidence 

in  action  for  refusal  to  send  message, 
see  Appe^al  and  Error,  1134. 

Damages  for  refusal  to  accept  message,  see 
Damages,  233. 

Oral  evidence  of  contracts  in  action  for  re- 
fusal to  transmit,  see  Evidence,  929. 

Question  whether  wrongful  refusal  to  re- 
ceive message  was  proximate  cause 
of  resulting  injury  to  sender,  see  Tri- 
al, 191. 

6.  The  attachment  to  a  telegram  ten- 
dered for  transmission,  of  a  notice  of  prob- 
able damage  in  case  of  negligence  in  its 
transmission  or  delivery,  gives  the  company 
no  right  to  refuse  to  receive  and  transmit 
it.  Vermilye  v.  Postal  Teleg.-Cable  Co.  30: 
472,  SI  N.  E.  904,  205  Mass.  598. 

7.  A  refusal  to  receive  a  telegram  for 
transmission  which  is  both  intentional  and 
unreasonable  is  wilful  within  the  meaning 
of  a  statute  imposing  a  penalty  for  wilfully 
refusing  to  accept  a  telegram  for  trans- 
mission. Vermilye  v.  Postal  Teleg.-Cable 
Co.  30:  472,  91  N.  E.  904,  205  Mass.  598. 

8.  A  telegraph  company  cannot  escape 
liability  for  refusal  to  accept  a  telegram 
because  the  address  was  not  in  proper  place 
if,  from  the  circumstances  under  which  it 
was  offered,  a  person  of  ordinary  intelli- 
gence would  have  known  where  it  was  to 
be  sent  and  that  it  was  important.  Cordell 
V.  Western  U.  Teleg.  Co.  22:  540,  63  S.  E. 
71,  149  N.  C.  402. 

9.  A  telegraph  company  is  not  justified 
in  refusing  to  accept  a  telegram  for  trans- 
mission because  it  is  not  signed,  unless  it 
indicates  an  unlawful  purpose,  or  is  cal- 
culated to  arouse  a  well-grounded  suspicion 
that  there  was  some  improper  reason  for 
withholding  a  signature.  Cordell  v.  West- 
ern U.  Teleg.  Co.  22:  540,  63  S.  E.  71,  149; 
N.  C.  402. 
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10.  A  telegraph  company  cannot  escape 
liability  for  the  statutory  penalty  for  refus- 
ing to  transmit  over  its  lines  a  telegram 
informing  a  railroad  superintendent  that 
there  was  no  fire  in  a  railroad  station,  and 
a^ng  whether  it  was  the  duty  of  the  pas- 
senger or  agent  to  make  it,  on  the  theory 
that  it  was  improper.  Western  U.  Teleg, 
Co.  V.  Lillard,  17:  836,  110  S.  W.  1035,  86 
Ark.   208.  (Annotated) 

11.  A  telegraph  company  cannot  escape 
liability  for  refusal  to  accept  a  message 
for  transmission  because,  in  the  opinion  of 
the  operator,  it  would  not  have  accom- 
plished its  purpose  if  sent.  Cordell  v.  West- 
em  U.  Teleg.  Co.  2a:  540,  63  S.  E.  71,  149 
N.  C.  402. 

Semdinc    prepaid    message    collect. 

12.  A  telegraph  company  is  liable  for 
the  damages  proximately  resulting  from  the 
sending  collect  of  a  prepaid  message.  Hall 
V,  Western  U.  Teleg.  Co.  37:  639,  61  So.  819, 
69  Fla.  276. 

2.  Failure  to  transmit  message;  delay. 

(Bee  also  same  heading  in  Digest  LJt.A. 
1-10.) 

Measure  of  damages,  see  Dajcaoes,  III.  b. 

Conflict  of  laws  as  to  damages,  see  Conflict 
OF  Laws,  161-165. 

Presumption  as  to  mental  anguish  for  fail- 
ure to  deliver  telegram,  see  Evidenci, 
681,  682. 

13.  A  telegraph  company  must  use  a 
high  degree  of  care  and  skill  in  the  correct 
and  prompt  transmission  of  messages. 
Providence-Washington  Ins.  Co.  v.  Western 
U.  Teleg.  Co.  30:  1170,  93  N.  E.  134,  247 
111.  84. 

14.  A  telegraph  company  receiving  a  mes- 
sage for  transmission,  with  notice  that  it 
is  important  that  it  go  forward  promptly,  is 
bound  to  notify  the  sender  if  an  obstacle  to 
speedy  transmission  arises.  Box  v.  Postal 
Teleg.-Cable  Co.  a8:  566,  165  Fed.  138,  91 
C.  C.  A.  172. 

15.  A  telegraph  company  which  receives 
for  transmission  an  important  message, 
with  notice  that  failure  to  deliver  it  by  a 
certain  time  will  cause  loss,  and  promises  to 
notify  the  sender  by  telephone  when  it  is 
sent,  and  subsequently  erroneously  states  in 
answer  to  his  call,  at  a  time  when  other 
avenues  of  communication  were  still  open  to 
him,  that  it  had  been  sent,  cannot  escape 
liability  for  the  loss  occasioned  by  failure 
to  transmit  the  message  in  time.  Box  v. 
Postal  Teleg.-Cable  Co.  28:566,  165  Fed. 
138,  91  C.  C.  A.  172. 

16.  When  a  principal  instructs  his  agent 
to  communicate  with  him  by  wire  and  the 
agent  does  so,  the  telegraph  company  be- 
comes the  principal's  agent  for  the  trans- 
mission of  the  message,  and  its  neglect,  as 
between  the  principal  and  the  agent,  is  the 
neglect  of  the  principal,  and  the  agent  is 
not  bound  to  seek  some  other  method  of 
communication,  where  he  has  no  knowledge 
of  the  nondeliverv  of  the  message.  Western 
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U.  Teleg.  Co.  v.  Allen,  38:  348,  119  Pac.  981, 
30   Okla.   229. 

17.  A  telegraph  company  which  fails  to 
deliver  a  message  from  an  apent  to  his 
principal,  announcing  the  success  of  a  nego- 
tiation for  land  which  requires  the  forward- 
ing of  the  purchase  money,  by  reason  of 
which  the  bargain  is  lost,  is  liable  in  dam- 
ages therefor,  even  though  the  agent  closed 
the  deal  for  his  own  benefit.  Western  U. 
Teleg.  Co.  v.  Allen,  38:  348,  119  Pac.  981, 
30  Okla.  229. 

3.  Mistake  in  telegram,. 

(See  also   same  heading   in   Digest  LJI.A, 
1-10.) 

Conflict   of    laws    as    to,    see   Covflict    of 

Laws,  56. 
Parties  to  contract  completed  by  tel^raph, 

see  Contracts,  3. 
Measure    of    damages,    see    Dakaoes,    234, 

236,  246-250,  252. 
Recovery  for  mental  anguish  resulting  from 

mistake,  see  Damages,  645. 
Presumption  of  negligence  from  mistake  in 

telegram,   see  Evidence,   471. 
Who  may  maintain   action   for  negligence, 

see  Pabtiks,    68-70. 
Sufficiency    of    petition    for    n^ligence    in 

transmission  of  business  telegram,  see 

Pleading,  221. 
Tel^raph  company  as  agent  of  sender  of 

message,  see  Principal  and  Agent,  7. 
Proximate    cause    of    damages    in    case    of 

negligent  transmission  of  tel^jam,  see 

Proximate  Cause,  42. 
Question  for  jury  as  to  notice  of  nustake  to 

sendee,  see  Trial,  300. 
See  also  infra,  64,  67,  82-88. 

18.  A  telegraph  company  is  not  an  in- 
surer of  the  correctness  of  transmission  of 
messages  by  it.  Halsted  v.  Postal  Teleg. 
Cable  Co.  19:  1021,  85  X.  E.  1078.  193  N.  Y 
293, 

19.  A  mere  change  of  the  word  "eighty" 
to  "eighth"  in  the  transmission  of  a  tele- 
gram does  not  show  gross  negligence  on  the 
part  of  the  telegraph  company.  Halsted  v. 
Postal  Teleg.  Cable  Co.  19:  1021,  85  N.  E. 
1078,  193  N.  Y.  293. 

20.  One  whose  telegram  directing  pur- 
chase of  commodities  by  a  broker  is  changed 
by  the  telegraph  company  so  as  to  require 
the  purchase  of  a  much  larger  amount  than 
ordered  is  not  bound  to  protect  the  broker 
in  obeying  the  changed  order,  and  if  he 
does  so  with  full  knowledge  of  the  facts, 
he  cannot  compel  the  telegraph  company  to 
reimburse  him  for  the  loss  which  he  sus- 
tains thereby.  McKee  v.  Western  U.  Teleg. 
Ck).  51:  439,  164  S.  W.  348,  158  Ky.  143. 

( Annotated ) 

21.  The  sender  of  a  telegram  quoting  a 
price  at  which  stock  will  he  sold  may  hold 
the  transmitting  telegraph  company  liable 
for  damages  resulting  from  its  negligence 
in  quoting  a  lower  price  to  the  sendee  than 
that  stated  in  the  message  delivered  to  it 
for    transmission.      Strong    v.    Western    U. 
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Teleg.  Co.  30:  409,  109  Pac  910,  18  Idaho, 
389. 

4.  Forged  or  fraudulent  message. 

(See  also  same  heading  in  Digest  LJtA.. 
1-70.J 

Nature  of  action  for  damages  resulting 
from  delivery  of  false  telegram,  see 
Action  or  Suit,  79. 

Election  of  remedies  in  case  of,  see  Elec- 
tion OF  Remedie:s,  32. 

Estoppel  to  maintain  suit  for  injury  re- 
sulting from,  see  Estoppbx,  202. 

Presumption  of  negligence  in  sending,  see 
Evidence,   469-471. 

Who  may  maintain  action  for  sending,  see 
Pasties,  67,  71.  * 

Question  for  jury  as  to  negligence,  see 
Tbiai^   589. 

Measure  of  damages  for  sending  libelous 
telegram,   see  Damages,  345. 

Presumption  of  knowledge  rendering  trans- 
missiwi  of  telegram  libelous,  see  Evi- 
dence, 193. 

See  also  infra,  49,  72. 

22.  A  spurious  telegram  purporting  to 
be  signed  by  a  bank,  and  stating  that  it  will 
pay  the  draft  of  a  certain  person  for  a 
specified  amount,  is  not  so  indefinite  that 
reliance  and  action  may  not  lawfully  be 
based  upon  it  by  the  addressee.  Bank  of 
Havelock  v.  Western  U.  Teleg.  Co.  4:  181, 
141  Fed.  522,  72  C.  C.  A.  580. 

23.  When  facts  or  circumstances  calcu- 
lated to  awaken  inquiry  or  arouse  suspicion 
in  the  mind  of  a  person  of  ordinary  pru- 
dence and  intelligence  regarding  the  author- 
ity of  a  person  to  send  a  message  which  he 
presents  for  transmission  come  to  the  notice 
of  a  telegraph  company  or  of  its  acting 
operator,  the  exercise  of  reasonable  care  to 
transmit  genuine  and  authorized  messages 
only,  requires  the  party  who  receives  the 
notice  either  to  investigate  and  ascertain 
the  authority  of  the  sender  before  trans- 
mitting the  message,  or  to  communicate  the 
facts  and  circumstances  and  the  inquiry  or 
suspicion  to  the  addressee  at  or  before  its 
delivery.  Bank  of  Havelock  v.  Western  U. 
Teleg.  Co.  4:  iSi,  141  Fed.  522,  72  C.  C.  A. 
580.  (Annotated) 

24.  In  the  absence  of  notice  of  facts  or 
circumstances  which  would  awaken  inquiry 
and  arouse  suspicion  in  the  mind  of  a  per- 
son of  ordinary  prudence  and  intelligence 
in  a  like  situation  regarding  the  authority 
to  send  it,  of  the  party  who  presents  a 
message  for  transmission,  the  exercise  by 
a  telegraph  company  and  its  operators  of 
reasonable  care  to  receive  and  transmit  gen- 
uine and  authorized  messages  only  does  not 
require  them  to  investigate  or  ascertain 
the  identity,  or  authority  to  send  it,  of  the 
person  who  tenders  a  message  for  trans- 
mission, whether  that  message  is  in  writing, 
or  is  spoken  directly  to  the  operator,  or  is 
communicated  to  him  by  telephone.  Bank 
of  Hf^velock  V.  Western  U.  Teleg.  Co.  4:  181, 
141  Fed.  522,  72  C.  C.  A.  580.  (Annotated) 
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5.  Duty  as  to  delivery. 

(See  also  same  heading  in  Digest  LJi.A. 
1-70.) 

Error  in  admission  or  exclusion  of  evidence 
in  acti<Mi  against  company,  see  Appeal 
AND  Ekror,  1239. 

Law  governing  liability,  see  Conflict  op 
Laws,  57,  58. 

Conflict  of  laws  as  to  damages  for  failure 
to  deliver  message,  see  Conflict  of 
Laws,  161-165. 

Measure  of  damages,  see  Damages,  III.  b. 

Recovery  for  mental  anguish  for  nondeliv- 
ery of  message,  see  Damages,  III.  o,  2, 
b. 

Loss  of  profits  as  element  of  damages  for 
failure  to  deliver  telegram,  see  Dam- 
ages, 690. 

Corroboration  of  testimony  of  operator  as 
to  delivery  of  message,  see  Evidence, 
203. 

Evidence  as  to  damages,  see  Evidence, 
1707,  1708. 

Sufficiency  of  complaint  in  action  for  fail- 
ure to  delivery  telegram,  see  Plead- 
ing, 213. 

Failure  to  deliver,  as  proximate  cause  of 
injury,  see  Proximate  Cause,  40,  41. 

Question  for  jury  as  to  diligence,  see  Trial, 
221,  222,  590. 

Instructions  in  action  for  delay  in  deliv- 
ery, see  Trial,  849. 

Direction  of  verdict,  see  Trial,  743,  744. 

25.  A  bank  which  receives  from  another 
a  telegram  promising  to  honor  a  draft  has 
a  right  to  use  and  present  it  to  anyone  in- 
terested in  the  draft,  either  as  a  holder  or 
as  a  prospective  purchaser,  since  in  law  it 
becomes  a  part  of  the  draft  as  an  accept- 
ance. Wells  V.  Western  U.  Teleg.  Co.  24: 
1045,  123  N.  W.  371,  144  Iowa,  605. 

26.  To  warrant  a  recovery  against  a 
telegraph  company  for  failure  to  deliver  a 
message,  it  must  appear  that  the  message 
was  in  fact  delivered  to  the  company  for 
transmission.  Planters'  Cotton  Oil  Co.  v. 
Western  U.  Teleg.  Co.  6:  1180,  55  S.  E. 
495,  126  Ga.  621. 

27.  That  the  ability  of  the  sendee  of  a 
telegram  announcing  the  death  of  her  broth- 
er, to  attend  his  funeral,  depends  upon  her 
telegraphing  the  family  to  postpone  the 
funeral,  and  their  compliance  with  the  re- 
quest, does  not  deprive  her  of  a  right  of  ac- 
tion against  the  company  for  failure  to  de- 
liver the  message.  Western  U.  Teleg.  Co.  ▼. 
Caldwell,  12:  748,  102  S.  W.  840,  126  Ky.  42. 

( Annotated ) 

28.  Where  a  telegraph  company  has  n^- 
ligently  failed  to  deliver  a  message  con- 
taining an  offer  to  enter  into  a  contract, 
and  there  is  competent  evidence  to  show 
that  the  offer  would  have  been  accepted  if 
it  had  been  delivel-ed,  the  telegraph  com- 
pany is  liable  for  those  damages  which 
might  reasonably  have  been  anticipated  and 
which  are  the  direct  and  proximate  conse- 
quence of  the  breach  of  duty.  Western  U. 
Teleg.  Co.  v.  Sights,  42:  419,  126  Pac.  234, 
34  Okla.  461.  (Annotated) 
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29.  The  fact  that  one  party  may  at  will 
put  an  end  to  a  continuing  contract  does 
not  destroy  the  right  to  substantial  damages 
against  a  telegraph  company  whose  negli- 
gent failure  to  deliver  a  telegram  aljne 
caused  its  discontinuance.  McMillan  v. 
Western  U.  Teleg.  Co.  29:  891,  53  So.  329, 
60  Fla.   131.  (Annotated) 

30.  A  regulation  of  a  telegraph  company 
closing  on  Sunday  an  office  at  which  it  does 
only  a  small  amount  of  business  on  that 
day,  except  during  two  hours  in  the  morn- 
ing and  two  in  the  afternoon,  is  reasonable 
and  may  be  enforced,  although  a  person 
sending  a  message  to  that  office  has  no 
notice  of  it.  Western  U.  Teleg.  Co.  v.  Bibb, 
ag:  502,  125  S.  W.  257,  136  Ky.  817. 

31.  A  telegraph  company  which  receives 
a  message  eighteen  minutes  before  the  time 
arrives  for  closing  the  office  cannot  be  held 
negligent  in  failing  to  find  the  addressee  be- 
fore closing  hours,  where  he  is  not  a  house- 
holder, and  his  name  is  not  in  the  city  di- 
rectory. Western  U.  Teleg.  Co.  v.  Bibb,  29: 
502,  125  S.  W.  257,  136  Ky.  817. 

32.  A  telegraph  company  receiving  a 
message  sent,  care  of  the  city  directory,  to 
a  person  whose  name  does  not  appear  there- 
in, is  not  bound  to  call  at  the  residence  of 
every  person  bearing  the  same  surname 
which  appears  in  the  directory,  where  they 
are  numerous,  but  it  discharges  its  duty 
when  it  exercises  the  diligence  which  a  pru- 
dent man  would  have  used  under  like  or 
similar  circumstances;  as,  inquiring  at  the 
residence  of  some  of  the  personis  bearing 
the  surname,  and  at  the  postoffice  and 
places  of  business  of  merchants  generally 
acquainted  about  the  city.  Western  U. 
Teleg.  Co.  t.  Elliot,  22:  761,  115  S.  W.  228, 
131  Ky.  340.  (Annotated) 

33.  A  telegraph  company  does  not  per- 
form its  obligation  merely  by  attempting  to 
deliver  a  telegram  in  the  suburb  of  a  city  to 
which  it  is  directed,  where  its  office  is  in  the 
city,  and  the  true  address,  which  is  within 
its  delivery  limits,  could  be  ascertained  by 
the  exercise  of  reasonable  diligence.  Klopf 
V.  Western  U.  Teleg.  Co.  10:  498,  101  S.  W. 
1072,  100  Tex.  640. 

34.  The  fact  that  a  telegram  is  addressed 
to  a  particular  suburb  of  a  city  is  to  be 
taken  into  consideration  in  determining 
whether  or  not  the  company  uses  due  dili- 
gence in  attempting  to  make  the  delivery, 
when  the  sendee  in  fact  resides  in  another 
suburb,  but  within  the  delivery  limits  of  the 
office  at  which  the  message  is  received. 
Klopf  V.  Western  U.  Teleg.  Co.  10:  498,  101 
S.  W.  1072,  100  Tex.  540. 

35.  A  telegraph  company  which  receives 
an  important  message  after  the  hours  dur- 
ing which  it  maintains  a  messenger  service 
must,  in  case  it  is  connected  with  the  resi- 
dence of  the  addressee  by  telephone  which 
it  can  use  without  expense,  make  reason- 
able effort  to  deliver  the  message  by  that 
means.  Western  U.  Teleg.  Co.  v.  Price,  29: 
836,  126  S.  W.  1100,  137  Ky.  758. 

( Annotated ) 

36.  A  telegraph  company  which  under- 
takes to  forward  a  message^  by  telephone 
Digest  1-52  I..R.A.(N.S.) 


from  the  point  on  its  line  nearest  destina- 
tion, instead  of  forwarding  it  by  telegraph 
over  another  line  which  it  does  not  control,, 
is  liable  in  damages  for  failure  to  effect 
a  delivery,  althougli  it  e.vercises  ordinary 
care  to  do  so,  if  a  delivery  would  have  been 
effected  if  it  had  forwarded  the  message  by 
telegraph.  Western  U.  Teleg.  Co.  v.  Af- 
ford, 50:  94,  161  S.  W.  1027,  110  Ark.  379. 

37.  A  telegraph  company  may  agree  to 
deliver  by  telephone  a  message  addressed  to 
a  person  living  beyond  the  free-delivery 
limits.  Lyles  v.  Western  U.  Teleg.  Co.  12: 
534,  57  S.  E.  725,  77  S.  C.  174. 

38.  A  telegraph  company  receiving  a 
message  for  a  person  living  beyond  the  free- 
deliverj'^  limits  is  not  absolved  from  the  duty 
of  attempting  to  deliver  it,  unless  the  send- 
er, with  notice 'of  additional  charge,  has 
refused  to  pay  it.  Lvles  v.  W^estem  C 
Teleg.  Co.  12:  534,  57  S.'E.  725,  77  S.  C.  174. 

39.  A  telegraph  company  which,  with 
knowledge  of  its  importance,  fails  to  deliver 
a  telegram  requesting  the  brother  of  a  preg- 
nant woman  to  meet  a  certain  train  on 
which  she  will  arrive  at  a  strange  station 
at  night,  is  liable  for  injury  to  her  health 
through  a  rupture  and  miscarriage  in  at- 
tempting to  make  her  way  on  foot,  through 
the  dark,  to  shelter,  encumbered  with  a 
suit  case  and  child,  since  such  damages 
must  be  regarded  as  within  the  contempla- 
tion of  the  parties.  Western  U.  Teleg.  Co. 
V.  Crawford,  35:  930,  116  Pac.  925,  29  Okla. 
143  (Annotated) 
Prompt  delivery;  delay. 

Recovery  for  mental  anguish  from  delay,  see 
Damages,  III.  o,  2,  b. 

Measure  of  damages  for  delay,  see  Dam- 
ages, 235,  241. 

Evidence  in  action  for  failure  promptly  to 
deliver   tel^ram,   see   Evidence,    1756. 

Directing  verdict  in  action  for  delay,  see 
Trial,  744. 

40.  A  telegraph  company  is  not  bound 
to  exercise  the  highest  degree  of  diligence 
and  promptness  in  delivering  a  message,  or 
to  use  the  greatest  care  as  to  the  place  of 
delivery.  M.  M.  Stone  &  Co.  v.  Postal 
Teleg.  Cable  Co.  46:  180,  87  Atl.  319,  35  R. 
I.  498. 

41.  A  telegraph  cwnpany  Is  liable  for 
failure  to  deliver  a  message  which  it  re- 
ceives for  transmission  after  regular  of- 
fice hours,  unless  the  sender  is  notified  that 
it  cannot  be  promptly  delivered,  although 
when  accepting  it  the  operator  agrees  ta 
send  it  "if  there  is  nothing  the  matter  at 
the  other  end  of  the  line,"  and  the  receiv- 
ing office  is  found  to  have  no  means  for 
prompt  deliverv.  Carswell  v.  Western  U. 
Teleg.  Co.  32:  611,  69  S.  E.  782,  154  N.  G 
112. 

42.  The  agent  of  a  telegraph  company 
who  receives  for  immediate  transmission 
and  delivery  an  urgent  message  is  bound  to 
take  notice  of  the  hours  during  which  the 
office  of  destination  will  be  open  under  the 
rules  of  the  company.  Western  U.  Teleg. 
Co.  v.  Harris,  24:  1283,  121  S.  W.  1051,  91 
Ark.  602. 
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43.  The  mere  fact  that  a  telegraph  com- 
pany does  not  keep  open  at  night  an  office 
to  which  a  telegram  is  directed  does  not  of 
itself  render  it  liable  for  failure  prompt- 
ly to  deliver  the  message.  Western  U. 
Teleg.  Co.  v.  Harris,  24:  1283,  121  S.  W. 
1051,  91  Ark.  602. 

44.  A  telegraph  agent  taking  an  impor- 
tant message  filed  for  immediate  transmis- 
sion to  and  delivery  at  an  office  which  he 
knows,  or  should  know,  will  be  closed  when 
the  message  reaches  it,  so  that  it  cannot 
be  promptly  delivered,  must  notify  the 
sender  of  tliat  fact,  in  order  to  give  him  the 
opportunity  of  adopting  other  means  of 
communication,  if  available.  Western  U. 
Teleg.  Co.  v.  Harris,  24:  1283,  121  S.  W. 
1051,  91  Ark.  602.  (Annotated) 

45.  The  mere  receipt  by  a  telegraph 
company  at  one  of  its  offices,  of  a  message 
for  transmission  to  another  office  at  a  time 
not  within  the  usual  and  reasonable  office 
hours  of  the  terminal  office,  does  not  impose 
upon  it  a  liabilitj'  for  failure  immediately 
to  transmit  and  deliver  the  message, — at 
least  where  the  sender  is  informed  that  it 
may  not  be  possible  to  deliver  the  message 
during  the  niglit.  Cates  v.  Western  U. 
Teleg.  Co.  24:  1286,  66  S.  E.  592,  151  N.  C. 
497.  (Annotated) 

46.  A  telegraph  company  is  not  liable  for 
either  actual  or  punitive  damages  for  delay 
in  transmission  of  a  message,  which  is  di- 
rectly caused  by  a  strike  of  its  employees. 
SiiUivan  v.  Western  U.  Teleg.  Co.  22:  1214, 
64  S.  E.  752,  82  S.  C.  569.  (Annotated) 

47.  A  telegraph  company  cannot  escape 
liability  for  mental  suffering  because  of  its 
failure  promptly  to  transmit  a  telegram  to 
secure  the  forwarding  of  a  corpse  for  burial 
on  the  theory  that,  the  person  being  dead, 
mere  delay  in  interment  affords  no  cause  of 
action.  Cumberland  Teleph.  &  Teleg.  Co.  v. 
Quigley,  19:  575,  112  S.  W.  897,  129  Ky.  788. 

48.  A  telegraph  company  cannot  escape 
liability  for  damages  for  failure  promptly 
to  transmit  money  to  secure  the  forward- 
ing of  a  corpse  for  burial,  on  the  theory 
that,  had  it  performed  its  duty,  a  delay 
might  have  been  caused  by  the  one  having 
charge  of  the  corpse,  or  by  the  railroad  com- 
pany. Cumberland  Teleph.  &  Teleg.  Co.  v. 
Quigley,  19:  575,  112  S.  W.  897,  129  Ky.  788. 

6.  To  whom  duty  owed. 

49.  A  telegraph  company  which  negli- 
gently sends  a  forged  telegram  to  a  bank, 
promising  to  honor  a  bank  draft,  cannot 
escape  liability  to  an  undisclosed  principal 
who  exchanges  property  for  the  draft  in 
reliance  on  the  telegram,  on  the  theory  that 
it  could  not  reasonably  appreiiend  the  dam- 
ages which  such  person  would  suffer,  where 
it  is  possessed  of  sufficient  information  to 
indicate  to  it  that  such  exchange  will  prob- 
ably occur.  Wells  v.  Western  U.  Teleg, 
Co.  24:  1045,  123  N.  W.  371,  144  Iowa,  605. 

50.  A  telegraph  company  owes  the  duty 
to  exercise  ordinary  care  to  receive  and 
transmit  genuine  messages  correctly  to 
senders,  to  addressees,  and  to  those  vrho 
Dieeat  1--52  L.R.A.(N.S.) 


appear  in  the  telegrams  to  be  beneficiaries 
thereof,  because  injury  to  them  may  be 
reasonably  anticipated  as  the  probable  con- 
sequence of  negligence.  It  owes  a  like  duty 
to  the  undisclosed  principals  of  senders,  be- 
cause the  law  charges  it  with  knowledge 
that  these  principals  are  in  privity  with  it, 
through  contracts  made  by  the  senders,  and 
injury  to  them  from  its  negligence  may  be 
reasonably  anticipated.  Western  U.  Teleg. 
Co.  v.  Schriver,  4:  678,  141  Fed.  538,  72  C. 
C.  A.  596.  (Annotated) 

51.  A  telegraph  company  owes  no  duty 
to  the  undisclosed  principal  of  the  addressee 
of  a  telegram  to  exercise  reasonable  care 
to  receive  and  transmit  authorized  messages 
only,  because  injury  to  him  cannot  be  rea- 
sonably anticipated  as  the  consequence  of 
the  lack  of  such  care,  and  because  such  in- 
jury is  the  effect  of  an  independent,  inter- 
vening cause, — the  act  of  the  addressee. 
Western  U.  Teleg.  Co.  v.  Schriver,  4:  678, 
141  Fed.  538,  72  C.  C.  A.  596.       (Annotated) 

52.  Damages  for  mental  anguish  cannot 
be  recovered  by  the  undisclosed  principal  for 
delay  in  transmitting  and  delivering  a  tele- 
gram announcing  death,  although  both  the 
sender  and  sendee  are  his  agents.  Western 
U.  Teleg.  Co.  v.  Potts,  19:  479,  113  S.  W. 
789,  120  Tenn.  37. 

53.  The  mere  fact  that  the  wife  of  the 
addressee  of  a  telegram  was  the  sister  of 
the  one  whose  death  the  message  announced 
is  not  sufficient  to  entitle  her  to  recover 
damages  for  mental  anguish  for  its  nonde- 
livery. Holler  v.  Western  U.  Teleg.  Co.  19: 
475,  63  S.  E.  92,  149  N.  C.  336.     (Annotated) 

54.  One  who  is  not  mentioned  in  a  tele- 
graph message,  and  whose  interest  therein 
is  not  communicated  to  the  company,  al- 
though he  is  in  fact  the  one  for  whose  bene- 
fit it  was  sent  and  who  paid  the  charge  for 
its  transmission,  cannot  recover  substantial 
damages  for  mental  anguish  caused  by  the 
failure  promptly  to  transmit  and  deliver  it. 
Helms  V.  Western  U.  Teleg.  Co.  8:  249,  55 
S.  E.  831,  143  N.  C.  386.  (Annotated) 

55.  After  action  brought  against  a  tele- 
graph company  for  refusal  to  pay  over  to 
the  payee  of  a  telegraph  order  the  money 
therein  named,  the  company  is  not  relieved 
from  liability  by  paying  over  that  sum  to 
the  transmitting  barik.  Western  U.  Teleg. 
Co.  V.  Wells,  2:  1072,  39  So.  838,  50  Fla.  474. 

o.  Sufficiency  of  notice  of  contents  and 
importance  of  message. 

(See  also  Telegraphs,  II.  6,  in  Digest  L.R.A. 

1-10.) 

56.  A  telegram  informing  the  addressee 
that  a  certain  person  is  dead,  and  directing 
him  to  meet  at  a  certain  railroad  station  to- 
morrow, is  sufficient  to  inform  the  telegraph 
company  that  failure  to  deliver  it  may  de- 
lay the  burial  and  cause  mental  suffering. 
Lyies  V.  Western  U.  Teleg.  Co.  12:  534,  57 
S.  E.  725,  77  S.  C.  174. 

57.  The  making  of  arrangements  for 
prompt  delivery  of  a  telegram  announcing 
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a  death,  or  notice  in  case  it  is  not  delivered, 

is  sufficient  to  notify  tlie  company  that  the 
sender  will  suffer  mental  anguish  in  case  of 
nondelivery.  Lyles  v.  Western  U.  Teleg.  Co. 
la:  534,  57  S.  E.  725,  77  S.  C.  174. 

58.  The  relationship  of  the  parties  need 
not  appear  on  the  face  of  the  telegram  an- 
nouncing a  death,  to  render  the  company 
liable  for  damages  for  mental  suilering  in 
case  it  fails  to  deliver  it,  if  it  had  knowl- 
edge of  such  relationship.    Foreman  v.  West- 

.  ern  U.  Teleg.  Co.  19:  374,  116  N.  W.  724,  141 
Iowa,  32. 

59.  A  telegraph  company  cannot  escape 
liability  for  damages  for  mental  suffering 
of  a  man  because,  through  its  failure  to  de- 
liver a  telegram  to  his  father  announcing 
the  death  of  his  wife,  he  is  deprived  of  the 
presence  of  the  father  at  the  funeral,  on  the 
ground  that  it  was  not  informed  that  its 
failure  would  cause  such  suffering.  Fore- 
man V.  Western  U.  Teleg.  Co.  19:  374,  116 
N.   W.   724,   141   Iowa,   32. 

60.  A  telegram  from  a  mother  to  her 
son,  announcing  the  death  of  another  son 
and  the  time  of  the  funeral,  is  sulllcient  to 
charge  the  telegraph  company  with  notice 
that  mental  suffering  may  reasonably  be 
expected  to  result  from  negligent  failure 
to  deliver  it.  Western  U.  Teleg.  Co.  v. 
Garlington,  49:  300,  142  S.  W.  854,  101 
Ark.  487. 

61.  A  message  directing  addressee  to 
wire  sender  care  a  certain  train  "if  opera- 
tion successful"  is  not  notice  to  the  tele- 
graph company  of  probability  of  mental 
suffering  in  case  message  is  delayed,  so  as 
to  entitle  the  sender  to  recover  damages 
therefor.  Western  U.  Teleg.  Co.  v.  Glover, 
49:  308,  128  S.  W.  587,  138  Ky.  500. 

( Annotated ) 

62.  A  message  to  a  man  announcing  that 
Nellie  has  smallpox  and  has  been  sent  to  the 
pesthouse,  signed,  "Wife,"  is  sufficient  to 
indicate  to  the  telegraph  company  that  the 
object  in  sending  it  was  to  secure  his  as- 
sistance, advice,  and  consolation,  and  that 
mental  anguish  would  result  from  failure  to 
deliver  it.  Thurman  v.  Western  U.  Teleg. 
Co.  14:  499,  105  S.  W.  155,  127  Ky.  137. 

63.  A  telegram  addressed  to  a  woman, 
announcing  that  there  was  no  injury  to 
school  or  children,  sent  from  a  town  which 
the  papers  had  announced  had  been  swept 
by  a  cyclone,  carries  on  its  face  notice  that 
failure  to  deliver  it  may  result  in  prolonged 
mental  anguish,  so  as  to  charge  the  tele- 
graph company  with  liability  therefor. 
Middleton  v.  Western  U.  Teleg.  Co.  49:  305, 
62  So.  744,  183  Ala.  213. 

64.  A  telegram  from  a  man  to  his  wife 
that  he  would  be  home  on  a  certain  day  is 
not  sufficient  to  notify  the  company  that 
she  will  suffer  mental  anguish  in  case  of 
the  substitution  of  another  day  for  that 
named.  Western  U.  Teleg.  Co.  v.  Oastler, 
49:  325,  119  S.  W.  285,  90  Ark.  268. 

65.  A  telegram  reading:  "We  want 
some  brick.  When  are  you  going  to  ship?" 
— puts  the  telegraph  company  on  notice  that 
substantial  business  loss  to  the  addressee 
may  follow  nondelivery.  McMillan  v.  West- 
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em  U.  Teleg,  Co.  29:  B91,  53  So.  329,  60  Fla, 
131. 

66.  A  telegraph  company  is  not  charged 
with  knowledge  tliat  a  message  is  for  tlie 
benetit  of  the  addressee  by  the  mere  fact 
that  it  reads:  "Offer  thirty  thousand  three 
and  four  ply  eighths  sixteen  half.  Quick 
reply."  Annistou  Cordage  Co.  v.  Western 
U.  Teleg.  Co.  30:  ni6,  49  So.  770,  161  Ala. 
216. 

67.  A  message  from  a  manufacturer  ^o 
a  merchant,  "Anxious  that  you  sell  sum- 
mer deliveries  of  decade  at  chaplet,"  is 
sufficiently  intelligible  to  the  telegraph  com- 
pany, although  the  words  indicating  the 
article  and  price  are  in  cipher,  to  charge  it 
witli  liability  for  the  loss  sustained  by  the 
addressee  for  its  erroneous  transmission. 
Baily  v.  Western  U,  Teleg.  Co.  43:  502,  76 
Atl.  736,  227  Pa.  522.  (Annotated) 

68.  A  message  to  a  commission  merchant, 
stating  "sell"  two  cars,  and  naming  the 
price,  or  "packed"  a  certain  quantity  of 
apples,  is  not  sufficient  to  notify  the  com- 
pany of  possible  loss  in  case  of  failure  to 
deliver,  so  as  to  charge  it  with  the  loss 
which  he  suffers  because  he  loses  a  sale 
which  he  had  negotiated,  and  to  fill  which 
he  sent  an  order  for  the  goods,  which  was 
accepted  by  the  telegram,  so  that  he  was 
compelled  to  sell  the  property  at  a  loss. 
M.  M.  Stone  &  Co.  v.  Postal  Teleg.  Cable 
Co.  46:  180,  87  Atl.  319,  35  R.  I.  498. 

69.  A  statement  by  the  sendee  of  a  tele- 
gram stating  failure  of  parties  to  arrange 
deal,  and  directing  the  sendee  to  come  if  lie 
wants  cattle,  to  the  agent  at  the  receiving 
station,  that  he  expects  a  telegram  relating 
to  a  cattle  deal,  which  might  cause  him  to 
lose  several  thousand  dollars  if  he  fails  to 
receive  it,  and  directing  where  to  make  the 
delivery,  is  sufficient  to  charge  the  com- 
pany with  liability  for  special  damages  in 
case  of  delay  in  delivering  after  arrival  of 
the  message.  Western  U.  Teleg.  Co.  v. 
True,  41:  1 188,  148  S.  W.  561,  105  Tex.  344. 

(Annotated) 

70.  Sufficient  notice  to  charge  a  tele- 
graph company  with  loss  of  profits  as  dam- 
ages in  case  the  sendee,  by  reason  of  failure 
promptly  to  deliver  the  message,  loses  a 
contract  which  was  negotiated  to  the  point 
of  closing,  and  would  have  been  closed  at 
a  profit  had  the  message  been  delivered  in 
time,  is  contained  in  a  message  signed  by 
a  cement  company,  and  stating  "price  pav- 
ing job  one  seventy  nine  which  includes 
forty  cents  sac."  McNeil  v.  Postal  Teleg.- 
Cable  Co.  38:  727,  134  N.  W.  611,  154  Iowa, 
241. 

71.  The  tender  by  an  insu-rer  of  a  tele- 
gram at  a  transmission  office,  addressed  to 
a  place  only  a  comparatively  short  distance 
away,  directing  the  cancelation  of  an  insur- 
ance policy,  is  sufficient  notice  of  the  impor- 
tance of  the  message  to  charge  the  company 
with  liability,  in  case  it  fails  to  deliver  the 
message,  for  the  amount  which  the  insurer 
is  compelled  to  pay  because  of  destruction 
of  the  property  after  the  policy  would  have 
been  canceled  had  the  message  been  deliv- 
ered,  but   before   the   cancelation  could   be 
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otherwise  effected.  Providence-Washington 
Ins.  Co.  V.  Western  U.  Tel^.  Co.  30:  1170, 
93  N.  E.   134,  247   ill.  84. 

d.  Stipulations  and  conditions. 

(See  also  Telegraphs,  II.  c,  in  Digest  L.RA.. 
1-10.) 

72.  A  statute  requiring  notice  to  be  given 
to  a  telegraph  company  of  a  claim  for  dam- 
ages for  erroneous  transmission  or  unreason- 
able delay  in  delivery  of  a  telegram  does 
not  apply  to  a  claim  for  sending  a  forged 
message.  Wells  v.  Western  U.  Teleg.  Co. 
24:  1045,  123  N.  W.  371,  144  Iowa,  605. 
liimiting  liability. 

Prohibition  against,  as  interference  with  in- 
terstate commerce,  see  Commerce,  30. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  58. 

Discrimination  in  statute  as  to,  see  Con- 
stitutional Law,  290. 

Denial  of  due  process  by  statute  forbidding, 
see  CoNSTiTxmoNAL  Law,  452. 

73.  A  telegraph  company  cannot  con- 
tract for  limitation  of  liability  for  losses 
due  to  its  own  negligence  in  the  transmis- 
sion of  messages.  Baily  v.  Western  U. 
Teleg.  Co.  43:502,  76  Atl.  736,  227  Pa.  522. 

74.  A  notice  of  exemption  from  liability 
printed  on  the  back  of  a  telegraph  blank 
on  which  the  sender  writes  the  message  is 
not  binding  on  the  addressee,  and  will  not 
relieve  the  company  from  liability  to  him 
for  errors  in  transmission  of  the  message. 
Baily  v.  Western  U.  Teleg.  Co.  43:  502,  76 
Atl.  736,  227  Pa.  522. 

75.  A  telegraph  company  cannot  limit 
its  liability  for  neglect  of  its  servants  in  the 
transmission  of  messages  by  inserting  in  its 
message  blanks  a  sum  beyond  which  its 
liability  shall  not  extend.  Western  U. 
Teleg.  Co.  v.  Alford,  50:  94,  161  S.  W.  1027, 
110  Ark.  379. 

Time  for  presenting  claim. 
Minor  bound  by  stipulation  as  to,  see  In- 
fants, 62. 

76.  A  rule  of  a  telegraph  company 
that  notice  of  a  claim  for  damages  for  de- 
lay in  transmission  and  delivery  of  a  mes- 
sage must  be  given  within  sixty  days  from 
the  date  of  the  message  is  reasonable  and 
binding  on  the  addressee,  where  it  appears 
upon  the  blank  on  which  the  message  is 
delivered,  although  there  is  no  contractual 
relation  between  him  and  the  company.  M. 
M.  Stone  &  Co.  v.  Postal-Teleg.  Co.  29:795, 
76  Atl.  762,  31  R.  I.  174. 

77.  A  telegraph  company  does  not  waive 
a  provision  of  its  contract  requiring  notice 
in  writing  of  a  claim  for  damages  for  delay 
in  transmitting  a  message,  within  sixty 
days  after  the  delay  occurred,  by  failing  to 
object  when  verbal  notice  was  given  or 
when  written  notice  was  given  after  the 
expiration  of  the  sixty-day  period.  M.  M. 
Stone  &  Co.  v.  Postal  Teleg.-Cable  Co.  46: 
180,  87  Atl.  319,  35  R.  L  498. 

78.  The  r^ulations  of  the  telegraph 
company  requiring  notice  of  claims  for  fail- 
ure to  deliver  a  message  to  be  given  within 
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a  specified  time  are  applicable  even  though 
the  claim  is  by  the  sendee  in  tort  for  breach 
of  public  duty,  and  not  for  breach  of  the 
contract.  Penn  v.  Western  U.  Teleg.  Co. 
41:  223,  75  S.  E,  16,  159  N.  C.  306. 

79.  Under  §  9  of  article  23  of  the  Okla- 
homa Constitution,  which  provides  that 
"any  provision  of  any  contract  or  agree- 
ment, express  or  implied,  stipulating  for 
notice  or  demand  other  than  such  as  may 
be  provided  by  law,  as  a  condition  prece- 
dent to  establish  any  claim,  demand,  or 
liability,  shall  be  null  and  void,"  a  condi- 
tion printed  on  the  back  of  a  telegraph  mes- 
sage, which  provides  that  "the  company  will 
not  be  liable  for  damages  or  statutory  pen- 
alties in  any  case  where  the  claim  is  not 
presented  in  writing  within  sixty  days  aft- 
er the  message  is  filed  with  the  company 
for  transmission,"  is  not  binding.  Western 
U.  Teleg.  Co.  v.  Sights,  42:  419,  126  Pac. 
234,  34  Okla.  461. 

80.  Under  a  statute  providing  that  a 
stipulation  in  a  contract  fixing  the  time 
within  which  notice  of  a  claim  for  dam- 
ages must  be  given  at  less  than  a  specified 
time  shall  be  void,  a  stipulation  in  a  tele- 
graph blank  that  no  action  shall  be  brought 
for  the  company's  negligent  performance  of 
its  undertaking  unless  notice  of  claim  is 
given  in  that  time  after  the  message  ia 
filed  for  transmission  is  invalid,  since  the 
statute  fixes  the  time  when  the  injury  oc- 
curs, and  the  cause  of  action  arises,  as  the 
beginning  of  the  period  allowed  for  giving 
the  notice.  Taber  v.  Western  U.  Teleg.  Co. 
34:  185,  137  S.  W.  106,  104  Tex.  272. 

( Annotated  ) 

81.  The  time  for  presentation  of  a  claim 
for  damages  for  nondelivery  of  a  telegram 
begins  to  run  only  from  the  receipt  of  no- 
tice of  such  nondelivery.  Postal  Teleg.  Ca- 
ble Co.  v.  Nichols,  16:  870,  159  Fed.  643, 
89  C.  C.  A.  585. 

TJnrepeated  message. 

82.  A  stipulation  in  the  blanks  of  a  tele- 
graph company,  limiting  the  amount  of  dam- 
ages recoverable  for  mistakes  in  unrepeated 
messages,  is  contrary  to  public  policy  and 
void  so  far  as  concerns  mistakes  made  be- 
cause of  defective  instruments  or  incompe- 
tent operators,  or  through  carelessness  or 
negligence  of  the  company  or  its  servants 
that,  with  ordinary  care,  might  have  been 
avoided,  even  in  the  absence  of  a  constitu- 
tional or  statutory  provision  that  such  stip- 
ulations shall  be  void,  or  that  telegraph  com- 
panies are  common  carriers.  Strong  v. 
Western  U.  Teleg.  Co.  30:  409,  109  Pac.  910, 
18  Idaho,  389.  (Annotated) 

83.  A  special  condition  printed  upon  the 
blanks  used  in  presenting  telegraphic  mes- 
sages for  transmission  and  in  delivering 
them,  and  which  provides  that  the  telegraph 
company  shall  not  be  liable  for  mistakes 
in  the  transmission  or  delivery  of  any  un- 
repeated message  beyond  the  amount  re- 
ceived for  sending  it,  is  contrary  to  public 
policy,  and  will  not  exempt  the  company 
from  liability  for  the  negligent  transmis- 
sion and  delivery  of  an  unrepeated  message. 
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Western   U.   Teleg.   Co.   v.   Milton,   ii:  560, 
43  So.  495,  53  Fla.  484.  (Annotated) 

84.  A  rule  of  a  telegraph  company, 
printed  upon  the  blank  upon  whicli  messages 
are  delivered,  limiting  the  liability  of  the 
company  for  mistake  or  delay  in  transmis- 
sion of  an  unrepeated  message  to  the  trans- 
mission fee,  and  limiting  the  liability  for  all 
messages  unless  they  are  expressly  insured, 
for  which  an  additional  charge  is  made,  is 
reasonable  and  binding  upon  the  addressee, 
to  whom  a  message  is  delivered  on  such 
blank.  M.  M.  Stone  &  Go.  v.  Postal- 
Teleg.  Co.  29:  795,  76  Atl.  762,  31  R.  I.  174. 

85.  A  clause  in  a  tel^raph  blank  reliev- 
ing the  company  from  liability  for  mistakes 
in  transmission  of  messages  unless  they  are 
repeated  is  sufficient  to  cover  mistakes  due 
to  negligence,  although  the  word  "negligent" 
is  not  used  in  the  stipulation.  Halsted  v. 
Postal  Teleg.  Cable  Co.  19:  1021,  85  N.  E. 
1078,  193  N.  Y.  293. 

I  86.  The  sendee  of  a  telegram  is  bound  by 
the  terms  of  the  contract  with  the  sender 
that  the  company  will  not  be  answerable 
for  mistakes  in  transmission  beyond  the 
price  charged  for  the  service  unless  the  mes- 
sage is  repeated,  where  the  message  is  sent 
in  response  to  one  from  the  sendee  seeking 
information  which  makes  the  sender  tiie 
sendee's  agent  to  transmit  it.  Halsted  v. 
Postal  Teleg.  Cable  Co.  19:  1021,  85  N.  E. 
1078,  193  N.  Y.  293. 

87.  Provisions  in  a  telegraph  blank  re- 
lieving the  company  from  liability,  bej'ond 
the  price  charged,  for  nondelivery  of  unre- 
peated messages,  and  for  delays  on  connect- 
ing lines,  are  without  effect  where,  upon  re- 
ceiving notice  within  a  few  minutes  after 
undertaking  to  transmit  an  important  mes- 
sage, that  the  lines  are  down,  it  fails  to 
notify  the  sender  of  that  fact.  Postal  Teleg. 
Cable  Co.  v.  Nichols,  16:  870,  159  Fed.  643, 
89  C.  C.  A.  585.  (Annotated) 

88.  A  telegraph  company  cannot  avoid 
liability  for  full  damages  for  failure  to 
transmit  a  message  within  the  stipulated 
time,  under  a  rule  limiting  its  liability  to 
the  amount  received  for  transmission  in  case 
of  mistake  or  delay  in  the  transmission  of 
unrepeated  messages.  Box  v.  Postal  Teleg.- 
Cable  Co.  28:  566,  165  Fed.  138,  91  C.  C.  A. 
172.  (Annotated) 

89.  Gross  negligence  in  the  delivery  of 
a  telegram  which  will  avoid  a  stipulation 
limiting  liability  in  case  of  unrepeated 
messages  is  not  shown  by  the  fact  that, 
when  receiving  a  message  for  a  business 
man,  the  company  consulted  only  the  city 
directory  and  delivered  the  message  at  his 
house  address,  the  only  one  appearing  in 
such  directory,  although  his  business  ad- 
dress appeared  in  the  telephone  directory 
and  was  on  file  in  the  telegraph  office,  and 
he  had  previously  complained  of  failure  to 
deliver  messages  at  his  business  address. 
M.  M.  Stone  &  Co.  v.  Postal  Teleg.  Cable 
Co.  46:  180,  87  Atl.  319,  35  R.  I.  498. 

e.  Penalties. 

(See  also  Telegraphs,  II.  d,  in  Digest  L.R.A. 

1-10.) 
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Interstate  regulations  affecting  messages, 
see  CoMiiEBCE,  30. 

Conflict  of  laws  as  to  damages  for  negli- 
gence as  to  message,  see  CoNrncT  of 
Laws,  161-165. 

Measure  of  recovery  for  transmitting  libel- 
ous telegram,  see  Damages,  345. 

Telegrams  as  evidence,  see  Evidence,  IV.  k. 

See  also  supra,  7,  10. 
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TELEPHONE  CONVERSATION. 

Admissibility    in    evidence,    see    Evidence, 

X-  J-  ,  ... 

Competency  as  witness  of  one  gaining  in- 
formation by  cutting  in  on,  see  Wit- 
nesses, 3. 


TELEPHONES. 


Taking  acknowledgment  over,  see  Ac- 
knowledgment,  11. 

Omission  to  obtain  franchise  as  defense  to 
action  against  subscriber  for  rental,  see 
Action  ob  Suit,  41. 

Recovery  of  excessive  payments  for  tele- 
phone service,  see  Assumpsit,  35. 

Sufficieney  of  presentment  of  note  by,  see 
Bills  and  Notes,  109. 

Requiring  installation  of,  by  railroad  com- 
pany, see  Appeal  and  Ebbob,  465, 
1016;  Cabbiebs,  1079,  1080,  1088b; 
CoBPOBATioN  Commissions,  994. 

Invalidating  contract  between  companies  by 
subsequent  legislation,  see  Constitu- 
tional Law,  796. 

Requiring  weekly  payment  of  employees,  see 
Constitutional  Law,  315. 

Validity  of  contract  giving  company  ex- 
clusive right  to  furnish  connections, 
see  Contbacts,  411,  543. 

Construction  of  contract  between  telephone 
company  and  municipality,  see  Con- 
tracts, 784,  785. 

Effect  of  warranty  deed  to  pass  right  to 
telephone  service,  see  Deeds,  48. 

Uses  and  dangers  of  electricity,  see  Elec- 

TEICITY. 

Judicial  notice  of  history  of  telephone  com- 
panies, see  Evidence,  31. 

Presumption  of  agency  of  one  undertaking 
to  answer  call  as  agent,  see  Evidence, 
130. 

Injunction  against  placing  of  rival  exchange 
in  hotel,  see  Injunction,  64. 

Temporary  injunction  to  prevent  connection 
with  telephone  line,  see  Injitnction, 
416. 

Burden  of  proof  in  action  for  failure 
promptly  to  make  connection  for  cus- 
tomer, see  Evidence,  455. 

Failure  to  connect  subscriber  with  fire  de- 
partment, see  Pboximatb  Cause,  48, 
49, 

Right  of  company  to  redeem  from  mortgage 
foreclosure,  see  Mobtgagb:s,  149. 

Forbidding  furnishing  of  party  line  tele- 
phone service,  see  Municipal  Cobpoba- 

TIONS,    180. 
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Use  of  same  number  for  trouble  depart- 
ment as  that  of  rival  company,  see  Un- 
fair Competition,  10. 

Usury  in  bonds  of  telephone  company,  see 
Usury,  14. 

Judicial  notice  as  to  use  of  streets  for  poles 
and  wires,   see  Evidence,  56. 

Construction  of  line  in  highway,  see  High- 
ways, 58-65. 

Liability  for  mutilation  of  trees,  see  High- 
ways, 118,  119. 

Injunction  against  cutting  trees,  see  In- 
jxmcTioN,  208. 

Injunction  against  maintenance  of  line  in 
highway,  see  Injunction,  380. 

Eight  of  owner  of  reversion  of  leasehold  to 
authorize  erection  of  telephone  pole 
upon  property  against  consent  of  les- 
see, see  Landlord  and  Tenant,  102. 

Damages  to  abutting  owner  from  construc- 
tion of  line  in  highway,  see  Damages, 
4,  551,  552,  557;  Eminent  Domain, 
227;  Trial,  995. 

Agreement  for  maintenance  of  telephone 
poles  on  land  as,  see  Easement,  1. 

Right  to  condemn  right  of  way  for  tele- 
phone line  along  railroad  right  of  way, 
see  Eminent  Domain,  41,  211,  212; 
Injunction,  381. 

Am  additional  servitude,  see  Eminent  Do- 
main, 291-296. 

Evidence  on  question  of  damages  upon  con- 
demnation of  right  of  way  for,  see  Evi- 
dence, 1696. 

Wires  crossing  railroad  track,  see  Rail- 
roads, 46,  47. 

Right  of  one  owning  to  center  of  private 
alley  to  remove  telephone  pole,  see  Al- 
leys, 2. 

Sufficiency  of  evidence  to  show  malice  in 
cutting  wires,  see  Evidence,  2096. 

Injunction  against  cutting  of  wires,  see  In- 
junction,  112. 

Estoppel  of  party  to  remove  telephone  pole 
from  his  land,  see  Estoppel,  94. 

Mandatory  injunction  requiring  removal  of 
telephone  line,  see  Injunction,  36-38. 

Trespass  in  attempting  to  prevent  placing 
of  telephone  pole  in  front  of  prop- 
erty, see  Trespass,  8. 

Enforcing  by  mandamus  duty  of,  under 
contract  for  use  of  street,  see  Manda- 
mus, 15. 

Liability  of  telephone  company  installing, 
in  store  operated  by  another,  slot  tele- 
phone, for  injury  to  patron  resulting 
from  negligence  of  storekeeper,  see  Neg- 
ligence, 88. 

Negligence  of  servants  of  telephone  com- 
pany in  setting  pole,  see  Evidence, 
2143;   Master  and  Servant,  961. 

Liability  for  assault  by  employee,  see  Mas- 
ter AND  Servant,  974. 

Liability  for  frightening  horse  on  highway, 
see  Highways,  278,  279,  353. 

Liability  of  telephone  company  for  injury 
to  employee  by  ladder,  see  Mastiir  and 
Servant,  286,  287. 

License  tax  on  telephone  company,  see  Li- 
cense, 19,  20,  45,  117. 
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Repeal  of  ordinance  as  to  taxation  of  fran- 
chise of  company,  see  Municipal  Cor- 
porations, 49. 

License  for  use  of  streets  for  telephone 
poles,  see  Municipal  Corporations, 
98. 

Municipal  taxation  of  telephone  companies, 
see  Municipal  Cobporations,  489. 

Fall  of  pole. 

Liability  of  servant  charged  with  duty  of 
maintaining  poles  for  injury  to  stran- 
ger by  fall  of  pole,  see  Master  and 
Servant,  1048. 

Fall  of  pole  as  proximate  cause  of  injury, 
see  Proximate  Cause,  151. 

1.  Actionable  negligence  on  the  part  of 
a  telephone  company  is  not  shown  in  case  of 
a  fall,  after  a  storm,  of  a  pole  which  was 
safe  when  set,  but  had  become  \msafe  by 
the  making  of  road  improvements  near  it, 
by  the  fact  that  it  failed  to  make  an  inspec- 
tion for  eight  or  ten  days  after  the  change, 
and  had  failed  to  repair  after  notice  of  the 
unsafe  condition,  where  there  was  nothing 
to  show  when  the  notice  was  given.  Har- 
ton  V.  Forest  City  Teleph.  Co.  14:  956,  59 
S.  E.  1022,  146  N.  C.  429. 

Tapping  ivires. 

2.  Tapping  a  telephone  wire  serving  a 
private  customer  is  not  within  a  statute 
providing  for  the  punishment  of  everyone 
who  shall  damage  a  telephone  line  or  any 
part  thereof,  if  the  use  of  the  line  is  not 
thereby  interfered  with.  State  v.  Nordskog, 
50:  1216,  136  Pac.  694,  76  Wash.  472. 

( Annotated ) 
Keeping    exchange    open    on    Sunday 
and  at  night. 

3.  A  telephone  exchange  can  be  required 
to  be  kept  open  and  operated  on  Sundays 
only  at  such  times  as  works  of  necessity  or 
charity  and  other  lawful  acts  may  reason- 
ably require  the  use  of  the  same.  Twin  Val- 
ley Teleph.  Co.  v.  Mitchell,  38:  235,  113  Pac. 
914,  27  Okla.  388. 

4.  A  telephone  company  required  by  its 
charter  to  open  its  exchange  during  rea- 
sonable hours  on  Sunday  cannot  be  required 
to  keep  open  all  day,  in  a  tr)wn  of  300  in- 
habitants, if  it  would  result  in  pecuniary 
loss,  and  there  is  no  reasonable  demand  for 
such  service.  Twin  Valley  Teleph.  Co.  v. 
Mitdiell,  38:  235,  113  Pac.  914,  27  Okla.  388. 

5.  A  telephone  company  cannot  be  re- 
quired to  keep  its  exchange  open  all  night 
in  a  town  of  300  inhabitants,  if  there  is  no 
reasonable  demand  for  such  service,  and  it 
cannot  be  maintained  without  pecuniary 
loss.  Twin  Valley  Teleph.  Co.  v.  Mitchell, 
38:  235,  113  Pac.  914,  27  Okla.  388. 
Presentation  of  bills. 

6.  A  telephone  subscriber  is  bound  to 
pay  for  the  use  of  the  telephone  at  the  of- 
fice of  the  company,  and  cannot  require  pre- 
sentment of  the  bills  at  his  office  or  home; 
and  the  habit  of  tlie  company  to  present  the 
bills  through  a  collector  may  be  abandoned 
on  proper  notice.  Magruder  v.  Cumberland 
Teleph.  &  Teleg.  Co.  16:  560,  46  So.  404, 
92  Miss.  716. 
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Compnlsory  service. 

Penalty  for  refusal  to  fnmiBh  telephone 
service,   see   Pb^^alties,  2. 

7.  A  telephone  company  cannot  refuse 
to  serve  one  who  offered  to  pay  its  rates ' 
and  comply  with  its  reasonable  rules  and 
regulations,  for  the  purpose  of  coercing 
payment  of  a  debt  contracted  for  service  ren- 
dered in  the  past.  Danaher  v.  Southwestern 
Teleg.  &  Teleph.  Co.  30:  1027,  127  S.  W.  963, 
94  Ark.  533.  (Annotated) 
Discontinuing  service. 

Punitive  damages  for  removal  of  subscrib- 
er's telephone,  see  Damages,  61. 

Mental  suffering  as  element  of  damages  for 
wrongful  removal  of  telephone,  see 
Damages,  627. 

Evidence  on  questim  of  wilfuUness  in  re- 
moving telephone,  see  Evidence,  1704. 

Measure  of  damages  for  wrongfully  discon- 
tinuing services,  see  Damages,  113. 

Injunction  against  discontinuance  of  serv- 
ice by  patron,  see  Injunction,  64. 

8.  A  telephone  company  which  haa  es- 
tablished no  rules  as  to  abuse  by  patrons 
of  the  privileges  of  the  service  cannot  dis- 
continue the  service  of  a  customer  two 
months  after  he  has  been  warned  for  using 
profane  and  indecent  language  over  the  line 
and  interfering  with  its  use  by  other  pa- 
trons, where  he  heeded  the  warning,  and  his 
misconduct  ceased  from  that  time.  Huff- 
man V.  Marcy  Mut.  Teleph.  Co.  23:  loio, 
121   N.  W.    1033,    143   Iowa,    590. 

(Annotated) 

Connection  xvith  other  companies. 

Contract  between  local  and  long  distance 
companies  for  exclusive  interchange  of 
business,  see  Contracts,  75,  76. 

Requiring  telephone  company  to  permit 
rival  concern  to  connect  with  its  long- 
distance line,  see  Eminent  Domain, 
186. 

Illegal  combination  of  companies,  see  Mon- 
opoly AND  Combinations,  74-76. 

9.  A  contract  between  two  local  tele- 
phone companies  for  exclusive  connection 
of  their  lines  for  long  distance  service  is 
not  invalid  on  the  theory  that  a  public  serv- 
ice corporation  can  grant  no  privilege  to  a 
corporation  of  the  same  character  which 
shall  not  be  open  upon  the  same  terms  to 
all  other  similar  corporations.  Home 
Teleph.  Co.  v.  Sarcoxie  Light  &  Teleph.  Co. 
36:  124,  139  S.  W.   108,  236  Mo.  114. 

10.  A  statute  requiring  a  telephone  line 
to  receive  despatches  from  and  for  other 
lines,  and,  upon  payment  or  tender  of  the 
usual  charges,  to  transmit  the  same,  does 
not  require  it  to  permit  other  companies 
to  make  physical  connections  with  its  lines 
for  through  business.  Home  Teleph.  Co. 
V.  Sarcoxie  Light  &  Teleph.  Co.  36:  124, 
139  S.  W.  108,  236  Mo.   114. 

11.  A  statute  requiring  a  telephone  com- 
pany to  supply  all  applicants  for  telephone 
connection  with  facilities  without  discrimi- 
nation, even  those  engaged  in  the  same 
business,  does  not  prevent  one  company 
from  refusing  to  connect  its  switchboard 
with  the  lines  of  another  company  for 
through  business  although  it  permits  such 
Digest  1-52  L.R.A.(N.S.) 


connections     to     some     companies.     Home- 

Teleph.  Co.  v.  People's  Teleph.  &  Teleg.  Co. 

43:  550,  141  S.  W.  845,  125  Tenn.  270. 

(Annotated) 

Rates;    prepayment    of   charges. 

Appeal  in  suit  for  injunction  against  en- 
forcement of  ordinance  fixing  rates,  see 
Appeal  and  Error,  725. 

Judicial  power  to  review,  see  Courts,  152. 

Evidence   of   admission   by    company   as   to 
earnings  on  question  of  fixing  rates,  see 
>    Evidence,  1244. 

See  also  supra,  9. 

12.  Rates  charged  by  a  telephone  com- 
pany for  services  of  a  telephone  exchange 
that  yield  only  sufTicient  revenue  to  pay 
operating  expenses  and  fixed  charges,  in- 
cluding a  reasonable  amount  for  depre- 
ciation, and  a  return  of  approximately  5.5 
per  cent  per  annum  ( less  than  the  legal  rate 
of  interest)  on  the  value  of  the  properties 
used  in  rendering  the  service,  are  not  ex- 
cessive, oppressive,  or  unreasonable  to  the 
public.  Pioneer  Teleph.  &  Teleg.  Co.  v. 
Westenhaver,  38:  1209,  118  Pac.  354,  29 
Okla.  429. 

13.  For  the  purpose  of  determining  the 
reasonableness  of  telephone  rates  within  a 
city,  the  furnishing  of  free  service  to  resi- 
dents with  property  out  of  the  city  limits 
cannot  be  considered,  nor  can  the  fact  that 
additional  and  more  expensive  apparatus  is- 
necessary  for  the  outside  service  than  would 
be  necessary  were  the  service  confined  strict- 
ly to  the  city  limits.  Home  Teleph.  Co.  v. 
Carthage,  48:  1055,  139  S.  W.  547,  235  Mo. 
644. 

14.  A  contract  between  a  municipal  cor- 
poration and  a  telephone  company  seeking 
to  do  business  within  its  limits,  that  the 
rental  rates  for  instruments  shall  be  a  cer- 
tain amount  per  annum,  merely  fixes  a 
mode  of  computation,  and  applies  to  con- 
tracts for  a  portion  of  the  year  as  well  as 
to  yearly  contracts,  and  therefore  the  com- 
pany cannot  charge  at  a  higher  rate  for 
short  term  contrar^ts  than  for  yearly  ones. 
Colorado  Teleph.  Co.  v.  Fields,  30:  1088,  110 
Pac.  571,  15  N.  M.  431. 

15.  A  telephone  company  whose  maxi- 
mum rentals  are  fixed  by  contract  with  the 
municipality  in  which  it  is  to  transact  its 
business  cannot  enforce  a  regulation  requir- 
ing patrons  to  pay  a  charge  in  addition 
thereto,  for  installing  and  transferring  in- 
struments. Colorado  Teleph.  Co.  v.  Fields, 
30:  1088,  110  Pac.  671,  15  N.  M.  431. 

( Annotated ) 

16.  A  municipal  corporation  cannot,  in 
a  suit  to  enjoin  enforcement  of  an  ordi- 
nance prescribing  telephone  rates  for  the 
entire  city,  rely  on  an  ordinance  granting 
a  franchise  to  the  telephone  company  which 
fixes  the  rates  for  only  a  section  of  the  city. 
Home  Teleph.  Co.  v.  Carthage,  48:  1055,  139 
S.  W.  547,  235  Mo.  644. 

—  ascertaining  valne  of  plant  for  pur- 
pose of  fixing  rates. 

17.  In  ascertaining  the  present  value  of 
a  telephone  exchange,  for  the  purpose  of 
fixing  rates  that  shall  be  charged  for  serv- 
ices   thereon,    the    corporation    commi.ssion 
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should  not  confine  its  consideration  to  their  j  which  has  large  powers  of  control  and  reg- 
valuation  of  the  bare  physical  plant,  where  ulation  over  its  property,  as  a  contribution 
such  exchange  has  a  large  patronage,  suffi-  to  the  expense  and  cost  of  government, 
cient  to  pay  operating  expenses,  fixed  ^  without  entitling  all  customers  to  the  spe- 
charges,  and   some   profits,   when   such   pat-    ^^i  j-^te  given  it.     New  York  Teleph.   Co. 


ronage  has  been  built  up  by  expenditure  of 
labor  and  money  for  a  period  of  time  during 
which  the  plant  was  operated  at  a  loss; 
but  these  facts  should  be  considered,  and  a 
reasonable  amount  allowed  for  its  earning 
capacity  as  a  going  concern.  Pioneer  Teleph. 
&  Teleg.  Co.  v.  Westenhaver,  38:  1209,  118 
Pac.  354,  29  Okla.  429. 

18.  When  the  present  value  of  a  tele- 
phone exchange  plant  is  being  ascertained 
for  the  purpose  of  determining  what  amount 
the  company  is  entitled  to  earn  as  a  fair 
return  upon  its  investment,  and  such  value 
is  ascertained  by  determining  what  amount 
it  would  cost  to  reproduce  the  plant,  a  rea- 
sonable amount  for  interest  on  the  capital 
invested  in  the  properties  of  the  plant  dur- 
ing period  of  construction  should  be  allowed. 
Pioneer  Teleph.  &  Teleg.  Co.  v.  Westen- 
haver, 38:  i2og,  118  Pac.  354,  29  Okla.  429. 

19.  In  determining  the  present  value  of 
a  telephone  exchange  plant,  for  the  purpose 
of  testing  the  reasonableness  of  ijates  fixed 
by  order  of  the  corporation  commission,  by 
estimating  the  cost  of  reproducing  the  plant, 
a  deduction  for  depreciation  of  the  physical 
properties  from  age  and  use  should  be  made 
from  the  estimated  cost  of  reproduction,  or 
replacement  new.  Pioneer  Teleph.  &  Teleg. 
Co.  v.  Westenhaver,  38:  1209,  118  Pac.  354, 
29  Okla.  429.  (Annotated) 

20.  A  sufficient  amount  should  be  al- 
lowed from  the  earnings  of  a  telephone  ex- 
change to  make  good  the  depreciation  of  the 
plant  and  replace  the  deteriorated  portions 
thereof  when  they  become  so  impaired  that 
they  can  no  longer  be  made  useful  by  re- 
pair. Pioneer  Teleph.  &  Teleg.  Co.  v.  Wes- 
tenhaver, 38:  1209,  118  Pac.  354,  29  Okla. 
429. 

21.  In  estimating  the  value  of  a  tele- 
phone exchange  for  the  purpose  of  fixing 
rates,  property  which  was  a  part  of  the 
plant  when  purchased  cannot  be  considered 
to  the  extent  that  it  has  depreciated  or  gone 
into  disuse  since  that  time.  Home  Teleph. 
Co.  V.  Carthage,  48:  1055,  139  S.  W.  547, 
235  Mo.  644. 

22.  The  good  will  or  franchise  value  of  a 
telephone  company  operating  under  contract 
with  the  municipality  cannot  be  considered 
in  estimating  the  value  of  the  plant  for  the 
purpose  of  fixing  rates.  Home  Teleph.  Co. 
V.  Carthage,  48:  1055,  139  S.  W.  547,  235  Mo. 
644.  ( Annotated ) 

23.  In  ascertaining  the  value  of  a  tele- 
phone plant  for  the  purpose  of  fixing  the 
rates,  no  allowance  should  be  made  for  de- 
preciation in  addition  to  maintenance  and 
repairs,  where  the  corporation  in  its  ac- 
counts recognizes  no  such  depreciation. 
Home  Teleph.  Co.  v.  Carthage,  48:  1055,  139 
S.  W.  547,  235  Mo.  644. 

—  discrimination. 

24.  A  telephone  company  may  make  a 
rebate  in  rates  to  the  municipality  along 
whose   streets   its  wires  are   stretched,   and 


v.  Siegel-Cooper  Co.  36:  560,  96  N.   E.   109, 
202  N.  Y.  502.  (Annotated) 

25.  A  telephone  company  may  make  a 
special  rate  to  charitable  institutions  per- 
forming services  of  special  benefit  to  the 
community  as  a  whole,  and  to  clergymen, 
without  entitling  all  customers  to  the  same 
rate.  New  York  Teleph.  Co.  v.  Siegel-Coop- 
er Co.  36:  560,  96  N.  E.  109,  202  N.  Y.  502. 
^payment    in    advance;    penalty    for 

delay. 

26.  Exacting  from  some  patrons  pay- 
ment of  rental  in  advance,  while  giving 
credit  to  others,  is  not  a  discrimination 
among  patrons  on  the  part  of  a  telephone 
company,  which  will  subject  it  to  a  statu- 
tory penalty  provided  for  such  discrimina- 
tion. Vaught  V.  East  Tennessee  Teleph.  Co. 
31:  315,  130  S.  W.  1050,  123  Tenn.  318. 

(Annotated) 

27.  A  rule  of  a  rural  telephone  company 
that  telephone  rent  must  be  paid  six  months 
in  advance  is  reasonable;  and  a  subscriber, 
refusing  to  comply  therewith,  is  not  entitled 
to  service  from  the  company.  Buffalo 
County  Teleph.  Co.  v.  Turner,  19:  693,  118 
N.  W.  1064,  82  Neb.  841.  (Annotated) 

28.  The  existence  of  a  counterclaim  or 
set-oflf  asserted  by  a  subscriber  against  a 
rural  telephone  company,  a  large  part  of 
which  is  exorbitant  and  illegal,  will  not  jus- 
tify him  in  demanding  that  he  be  given  serv- 
ice without  prepayment  of  charges,  as  other 
subscribers  pay,  in  compliance  with  a  rule 
of  the  company.  Buflalo  County  Teleph. 
Co.  V.  Turner,  19:  693,  118  N.  W.  1064,  82 
Neb.  841. 

29.  The  establishment  in  the  franchise 
of  a  telephone  company  of  a  maximum 
monthly  rental  to  be  charged  by  it  for 
service  does  not  prevent  its  requiring  the 
rentals  to  be  paid  in  advance,  and  making 
an  additfonal  charge  in  case  they  are  not 
paid  before  a  certain  specified  day  each 
month.  State  ex  rel.  MacMahon  v.  In- 
dependent Teleph.  Co.  31:  329,  109  Pac.  366, 
59  Wash.  156.  (Annotated) 
Defective  service. 

Punitive  damages  for  failure  to  answer  call 
of  subscriber,  see  Damages,  62. 

30.  A  rural  telephone  subscriber  is  only 
entitled  to  a  deduction  from  his  bill  subse- 
quent to  the  expiration  of  a  reasonable  time 
after  the  company  had  notice  of  trouble  in 
the  service,  and  failed  to  remedy  it,  since  he 
is  presumed  to  know  that  his  telephone  is 
liable  to  get  out  of  order,  and  that  some 
time  may  elapse  before  it  can  be  repaired. 
Buflalo  County  Teleph.  Co.  v.  Turner,  19: 
693,  118  N.  W.  1064,  82  Neb.  841. 

31.  A  telephone  subscriber  cannot  hold 
the  company,  which  fails  to  answer  his  call, 
liable  for  injury  caused  by  going  to  the  cen- 
tral office  in  a  sick  and  weakened  condition 
to  obtain  medical  aid  for  a  member  of  his 
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family,  where  it  had  no  notice  that  such 
injury  was  likely  to  result  from  its  negli- 
gence. Southern  Teleph.  Co.  v.  King,  39: 
402,  146  S.  W.  489,  103  Ark.  160. 

(Annotated) 
Messages. 
Abusing  and  threatening  woman  over,  see 

Assault  and  Battery,  6;  Case,  2. 
Mental  suffering  as  element  of  damages  from 
delay    in    transmitting    telephone   mes- 
sage, see  Damages,  639. 
Proof  of  conversation,  see  Evidence,  X.  j. 
Liability    of    employer    for    long    distance 
messages    sent   by    servants,   see   Mas- 
ter AND  SsatVANT,  876. 
Delivery  by  telephone  of  telegraph  message, 
see  Telegraphs,  5,  35,  36;  Trlal,  849. 
.  32.  To  render  a  telephone  company  liable 
in  tort  to  the  addressee  of  a  message  whom 
it  knows  to  have  an  interest  therein,  he  need 
not  be  the  primary  beneficiary  in  the  mes- 
sage.    McLeod   V.   Pacific   States   Teleph.   t 
Teleg.  Co.  i8:  954,  95  Pac.  1009,  52  Or.  28. 

33.  The  negligent  failure  of  a  telephone 
company  to  summon  an  addressee  to  receive 
a  long-distance  message  offering  him  em- 
ployment which  the  company  knows  will  be 
of  benefit  to  him  renders  the  company  lia- 
ble for  the  loss  thereby  inflicted  upon  him. 
McLeod  V.  Pacific  States  Teleph.  &  Teleg.  Co. 
15:  810,  94  Pac.  568,  52  Or.  22. 

(Annotated; 


TEMPERAMENT. 


Evidence  of  temperament  of  insured  in  ac- 
tion on  accident  policy,  see  Evidence, 
1518. 


TEMPERANCE. 


Opinion  evidence  as  to   temperance  of  in- 
sured, see  Evidence,  1095. 


TEMPERATURE. 


Admissibility  in  evidence  of  entries  in  pri- 
vate diary,  see  EviDBa^CE,  864. 


♦  •»- 


TEMPORARY  AI.IMONT. 

See  DivoBCE  aitd  Sepabation,  V.  b. 
♦  * » 
TEMPORARY   INJTTNCTION. 

See  Injunction,  II. 


TENANCY  AT  WIIX. 

See  Landlord  and  Tenant,  47,  48. 
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TENANCY  BY   ENTIRETIES. 

See  Husband  and  Wife,  II.  a. 

♦•» 

TENANCY  BY  SUFFERANCE. 

See  LtANDiiOBO  Ain)  Tenant,  47,  48. 


TENANCY  IN  COMMON. 

See  Cotenancy. 

♦-•-• 


TENANTS. 

See  ItAKDJJOKD  AND  TENANT. 


♦  •» 


TENDER. 


Of  stock  to  carrier,  see  Cabbiebs,  770. 

Of  goods  for  shipment,  see  Carriers,  801, 
802.   * 

Of  amount  due  on  chattel  mortgage,  see 
Chattel  Mortgage,  51. 

Of  benefits  received  on  rescinding  contract, 
see  Contracts,  734-738. 

Of  premiums  paid  as  condition  of  setting 
up  defense  by  insurer,  see  Insurance, 
434-444. 

Of  premium  after  time  for  payment,  see 
Insurance,  559-561. 

Of  amount  received  in  settlement  of  claim 
on  insurance  policy  as  prerequisite  to 
right  to  maintain  action,  see  Insur- 
ance, 894. 

Of  amount  of  mortgage,  see  Mortgage,  64- 
69. 

Of  overdue  interest  on  mortgage,  see  Mobt- 
GAGE,  96,  97. 

Of  property  sold,  see  Sale,  126. 

Of  consideration,  as  condition  of  right  to 
specific  performance  of  option  contract, 
see  Specific  Performance,  117. 

As  condition  precedent  to  suit,  see  Action- 
or  Suit,  23-25;  Insurance,  894;  Ru- 
plevin,  3,  9. 

As  condition  precedent  to  equitable  relief, 
see  Equity,  132,  133. 

Necessity  of  tender  of  purchase  price  to 
convert  option  into  binding  contract, 
see  Contracts,  180. 

Evading  tender  of  money  by  purchaser,  see 
Case,  11 ;  Contracts,  689,  780. 

Estoppel  by  refusal  to  accept,  see  Estoppel, 
98. 

Proof  of,  under  general  denial,  see  Evi- 
dence, 2462. 

Waiver  of,  by  insurer,  see  Insurance,  615. 

By  surviving  partner,  see i  Partnership,  78. 

Necessity  of  pleading,  see  Pleiading,  448. 

Necessity  of  tendering  back  consideration  of 
release  before  repudiating,  see  Re- 
LilASE,  2,  3. 

Duty  of  defendant  in  replevin  action  to  ac- 
cept tender,  see  Replevin,  29. 
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Effect  of  failure  to  make  formal  tender  to 
mortgagee  on  right  of  one  paying 
amount  into  court  to  subrogation,  see 

SUBKOGATION,   19. 

As  condition  of  riglit  to  extension  of  time 
for  removal  of  standing  timber,  see 
TiMBEB,  7. 

To  sustain  action,  see  Tkoveb,  I.  c. 

By  grantor  of  warranty  deed  executed  by 

third    person,    see    VEr^DOB    a«d    Pub- 

CUASEE,  10. 

1.  A  tender  is  not  required  to  be  made 
if  it  is  manifest  that  it  would  be  made  to  no 
purpose.  State  ex  rel.  Davis  v.  Webster 
Parish,  14:  794,  46  So.  47,  120  La.  163. 

2.  Notice  from  one  to  whom  money  is 
due  that  he  will  not  accept  it,  but  will  in- 
sist on  a  right  claimed  in  lieu  thereof,  ex- 
cuses a  formal  tender  therefor.  Weinberg 
V.  Naher,  22:  956,  99  Pac.  736,  51  Wash. 
691. 

3.  Tender  of  the  amount  due  on  a  con- 
tract for  real  estate  is  not  necessary,  if  the 
vendor  states  that  it  will  be  useless.  Mc- 
Leod  V.  Morrison  &  Eshelman,  38:  783,  120 
Pac.  528,  66  Wash.  683. 

4.  Tender  of  the  purchase*  price  is  not 
necessary  to  support  an  action  for  damages 
for  breach  of  contract  to  convey  real  estate, 
where  the  grantor  renounced  the  agreement 
prior  to  the  time  the  payment  was  due. 
Kuhlman  v.  Wieben,  2:  666,  105  N.  W.  445, 
129  Iowa,  188. 

5.  The  seller  of  cattle  need  not  tender 
them  to  the  buyer  in  order  to  hold  him 
liable  for  breach  of  his  contract,  where  the 
buyer  never  designates  the  day  of  delivery 
as  required  by  the  contract,  and  is  not 
present  in  person,  or  by  agent,  at  the  place 
of  delivery  called  for  in  the  contract,  during 
the  time  delivery  could  have  been  called  for 
according  to  its  terms.  Bell  v.  Hatfleld, 
2:  529,  89  S.  W.  544,  121  Ky.  560. 

(Annotated) 

6.  An  insurer  contesting  liability  on 
a  policy  for  fraud  need  not  make  a  tender 
of  the  premiums  received  with  its  defense. 
Knights  of  Maccabees  v.  Shields,  49:853, 
162  S.  W.  778,  157  Ky.  35. 

Sufficiency  of,  generally. 

Review   of  verdict  as  to  sufficiency  of,  see 

Appeai.  and  Ebrob,  904. 
Of  amount  of  mortgage,  see  Mobtgage,  67. 

7.  A  petition  to  release  two  convicts 
from  custody  because  of  refusal  to  accept 
a  tender  of  the  fine  fails  if  the  amount 
tendered  only  equaled  the  fine  imposed  upon 
each  of  them.  State  ex  rel.  Temple  v. 
Barnes,  37:  114,  132  N.  W.  215,  22  ]N.  D.  18. 

8.  Under  a  loan  contract  according  to 
the  terms  of  which  the  first  instalment  of 
interest  is  due  on  March  1st,  the  tender  of 
a  check  on  the  14th  of  the  preceding  month 
for  tbe  amount  of  the  loan  less  the  interest 
due  March  1st,  is  not  a  sufficient  tender, 
and  the  fact  that  the  amount  withheld  is 
small  does  not  affect  the  question.  Bell  v. 
Riggs,  41:  mi,  127  Pac.  427,  34  Okla.  834. 

9.  The  tendering,  by  a  passenger,  of 
more  than  the  correct  fare  without  demand- 
ing change  is  a  good  tender;  but,  if  coupled 
Digest  1-52  Ii.R.A.(N.S.) 


with  a  demand  for  change  as  a  precedent 
condition  to  giving  up  the  money  tendered,  it 
is  not  a  good  tender.  Louisville  &  N.  R.  Co. 
v.  Cottengim,  13:  624,  104  S,  W.  280,  31 
Ky.  L.  Rep.  871.  (Annotated) 

10.  Accompanying  a  tender  of  money  in 
acceptance  of  an  option  to  purchase  real 
estate,  with  a  demand  for  a  receipt  showing 
payment  in  excess  of  that  actually  paid, 
will  deprive  the  tender  of  its  effect  as  an 
acceptance  of  an  unenforceable  offer  to  sell 
real  property.  Rude  v.  Levy,  24:  91,  96  Pac. 
560,  43  Colo.  482. 

11.  The  fact  that  an  amount  tendered 
as  the  purchase  price  of  land  under  an  op- 
tion contract,  which  was  accepted  by  the 
optionee  after  a  sale  by  the  optionor  to  one 
who  had  notice  of  the  option,  is  deposited 
in  a  bank,  and  made  subject  to  the  order 
of  the  original  owner  and  optionor,  with 
notice  in  writing  thereof  served  upon  both 
optionor  and  purchaser  with  notice,  does 
not  defeat  the  right  of  the  optionee  to 
specific  performance.  Horgan  v.  Russell, 
43:  1 150,  140  N.  W.  99,  24  N.  D.  490. 

12.  A  tender  of  the  purchase  price  of 
land  under  a  land  contract  containing  noth- 
ing as  to  encumbrances  is  a  substantial 
compliance  with  the  contract,  although  the 
amount  of  an  outstanding  mortgage  lien 
of  record  upon  the  premises  is  deducted  from 
the  amount  tendered  in  full  for  the  stipu- 
lated purchase  price.  Horgan  v.  Russell, 
43:  1 150,  140  N.  W.  99,  24  N.  D.  490. 

13.  That  a  draft  for  rent  which  may  be 
paid  by  check  or  draft  is  made  payable 
through  a  particular  clearing  house  does  not 
render  it  ineffectual  as  a  tender,  and  justify 
a  forfeiture  of  the  lease  for  non-payment 
of  rent.  Philadelphia  Co.  v.  Renner,  20:  932, 
71  Atl.  1056,  222  Pa.  612. 

14.  Tender  by  check  of  the  amount  of  in- 
terest due  on  a  mortgage,  which  is  neces- 
sary to  prevent  the  maturing  of  the  entire 
debt,  is  sufficient  if  no  objection  is  made  to 
the  value  of  the  check  tendered,  and  the 
creditor  has  permitted  prior  payments  up- 
on the  same  instrument  to  be  made  by 
check  without  objection.  Gunby  v.  Ingram, 
36:  232,  106  Pac.  495,  57  Wash.  97. 

( Annotated ) 
16.  Failure  by  the  holder  of  a  note  pay- 
able at  any  bank  in  a  specified  city,  who 
has  left  the  state,  taking  the  note  with 
him,  to  specify  a  place  of  payment  upon 
request  after  the  note  has  matured,  but 
before  he  has  elected  to  declare  maturity 
of  the  entire  debt  of  which  such  note  was 
a  part,  which  he  was  entitled  to  do  on  de- 
fault in  payment,  entitles  the  maker  to 
deposit  the  funds  in  the  bank  in  such  city 
where  the  holder  has  his  account,  and 
thereby  defeat  the  right  to  declare  the  for- 
feiture. Stansbury  v.  Embrey,  47:  980, 
158  S.  W.  991,  128  Tenn.  103.  (Annotated) 
Sufficiency   Df,  to  stop   interest. 

16.  One  upon  whose  property  taxes  have 
been  imposed,  which  include  several  items 
based  upon  illegal  charges,  cannot,  under  the 
Kansas  statute,  by  tendering  to  the  county 
treasurer  payment  of  the  amount  legally 
due,  cut  off  interest  and  penalties  from  the 
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time  of  the  tender.     Fitch  v.  Douglass,  12: 
173,  90  Pac.  769,  76  Kan.  60. 

17.  A  tender  of  the  amount  due  upon  a 
claim  for  which  a  mechanics'  lien  has  been 
filed  stops  the  running  of  interest  and  ex- 
tinguishes the  lien,  although  a  condition 
is  annexed  so  that  the  title  to  the  money 
is  not  transferred  to  the  creditor,  where  the 
statute  provides  that  an  ofiFer  of  payment 
duly  made,  though  the  title  is  not  trans- 
ferred to  the  creditor,  has  the  same  effect 
as  performance.  Pittsburgh  Plate  Glass 
Co.  V.  Leary,  31:  746,  126  N.  W.  271,  26  S. 
D.  256. 

18.  One  cannot,  upon  tendering  an 
amount  less  than  is  claimed  by  the  holder 
of  a  mechanics'  lien,  insist,  as  a  condition 
to  transferring  title  to  the  creditor,  on  a 
release  of  the  lien,  and  therefore  a  tender 
with  such  condition  annexed  is  not  suffi- 
cient to  release  the  lien  and  stop  the  run- 
ning of  interest,  although  the  amount  ten- 
dered was  in  fact  all  that  was  due.  Pitts- 
burgh Plate  Glass  Co.  v.  Leary,  31:  746,  126 
N.  W.  271,  25  S.  D.  256. 
Sufficiency  of,  as  against  assignee. 

19.  A  tender  to  a  mortgagee  of  the 
amount  due  is  good  against  his  assignee, 
if  made  by  the  mortgagor  without  notice 
of  the  assignment.  Gunby  v.  Ingram,  36: 
232,  106  Pac.  495,  57  Wash.  97. 
Necessity  of  keeping  good. 

20.  To  maintain  an  action  of  claim  and 
delivery  for  property  sold  under  chattel 
mortgage  after  a  tender  of  the  amount  due. 
the  tender  need  not  be  kept  good,  nor  the 
money  brought  into  court.  Thomas  v.  Seat- 
tle Brewing  &  Malting  Co.  15:  1164,  94  Pac. 
116,  48  Wash.  560. 

21.  Defendant  in  an  action  of  replevin 
cannot  complain  on  appeal  that  a  tender 
made  by  the  plaintiff  of  the  amount  for 
which  the  property  had  been  pledged  was 
not  kept  good  because  it  was  not  deposited 
in  the  registry  of  the  court  when  the  com- 
plaint was  filed,  where  the  record  shows 
that  the  amount  was  deposited  in  court  be- 
fore service  of  summons,  that  it  has  since 
remained  there,  and  that  the  trial  court,  in 
its  final  judgment,  fully  protected  the  rights 
of  the  defendant  with  respect  thereto.  An- 
drews V.  Hoeslech,  18:  1265,  91  Pac.  772,  47 
Wash.  220. 

22.  One  having  the  right  to  withdraw 
from  a  contract  to  exchange  real  estate 
upon  payment  of  a  specified  sum  as  liqui- 
dated damages  is  not  bound  to  renew  the 
tender,  or  pay  the  money  into  court,  when 
a  bill  is  filed  for  specific  performance 
which  alleges  tender,  and  the  sufficiency 
of  which  he  challenges  by  general  demurrer. 
Davis  v.  Isenstein,  45:  5a,  100  N.  E.  940, 
257  111.  260. 

23.  A  carrier  which  refuses  to  deliver 
freight  to  the  consignee  on  tender  of  the 
carriage  charges,  because  of  a  C.  O.  D. 
claim,  cannot,  in  case  it  goes  to  trial  in  a 
replevin  action  for  possession  of  the  prop- 
erty, without  requiring  the  tender  to  be 
kept  good,  object  to  a  recovery  against  it 
because  the  money  was  not  paid  into  court, 
at  least  if  it  is  allowed  its  costs  because  of 
Digest   1-52  L.R.A.(N.S.) 


that  fact.     Cleveland,  C.  C.  &  St.  L.  R.  Co. 

V.  Anderson  Tool  Co.  49:  749,  103  N.  E.  102, 

180  Ind.  453. 

EfiPect. 

Effect  of  tender  of  fare  after  attempt  to 
eject,  see  Carriers,  441-444. 

Effect  of  tender,  before  maturity,  of  prin- 
cipal and  interest  on  mortgage,  see 
Mortgage,  73. 

Effect  of,  to  cut  off  right  to  foreclose  mort- 
gage, see  Mortgage,  96,  98. 

Where  measurement  of  property  sold  is  un- 
fair, see  Sale,  16, 

24.  A  tender  of  a  part  of  the  amount 
claimed  under  a  contract  for  seiTices  in- 
volving items  which  may  be  segregated  does 
not  preclude  a  counterclaim  for  damages 
alleged  to  have  resulted  from  unskilfulness 
in  performing  services  under  the  contract. 
Palmer  v.  LaRault,  21:  354,  99  Pac.  1036,  51 
Wash.  664.  (Annotated) 

25.  Payment  into  court,  under  statutory 
authority,  of  the  amount  alleged  to  satisfy 
the  claim  for  whicli  suit  is  brought,  admits 
the  liability  of  defendant,  and  leaves  for 
consideration  only  the  extent  of  liability. 
Palatine  Ins.  Co.  v.  O'Brien,  16:  1055,  68 
Atl.   484,   107   Md.   341, 

26.  Tender  of  the  amount  due  before  the 
exercise  of  the  option  to  declare  the  whole 
debt  secured  by  a  mortgage  due  for  de- 
fault in  payment  of  interest  will  prevent 
an  exercise  of  the  option  for  that  default 
and  the  institution  of  proceedings  for  fore- 
closure. Clark  V,  Paddock,  46:  475,  132 
Pac.  795,  24  Idaho,  142. 


TENEMENT  HOUSES. 


Police  power  as  to,  see  CJonstitutiowai. 
Law,  676-681, 

Regulating  construction  and  maintenance 
of,  see  Constitutional  Law,  676-681; 
Statxttes,  24,  25. 

Building  several  dwelling  houses  upon  lot 
for  tenement  purposes  as  breach  of 
covenant,  see  Covenants  and  Condi- 
tions, 76. 

Forcible  detainer  to  recover  possession,  see 
F0BCIBI.E  Entry  and  Detainer,  2,  3. 

Failure  of  landlord  to  light  common  pas- 
sages in  tenement,  see  Landlord  and 
Tkkant,  154. 


■♦*» 


TERM. 


Of  court,  8«e  Courts,  II. 

Relief   against  judgment    after    term,    see 

Judgment,  339,  398-404. 
Of    tenants,    see    Landlord    and    Tenant, 

II.  c. 
Of  office,  see  Officers,  I,  cL 


TERMINAL  COMPANY— THEATERS. 
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TERMINAL  COMPANY. 

Liability  of  terminal  company  or  carrier  for 
injury  to  passenger,  see  Cabbiebs,  268- 
270. 

Injury  to  passenger  on  premises  of,  see  Cab- 
BiKBS,  585,  615. 

As  railroad,  see  Cobpobations,  2. 


TERMINAIJS. 


Railway    terminals,    see    Nuisawcjes,    131, 
194;  Railboads,  22-24. 


TERMINATION. 


Of  action,  see  Action  ob  Suit,  III. 

Of  employment  of  attorney,  see  Attobitets, 
36,  37. 

Of  authority  of  broker,  see  Bbokeb,  18,  19. 

Of  loan  association,  see  Building  and  Loan 
Associations,  VII. 

Of  relation  of  carrier  and  passenger,  see 
Cabbiebs,  II.  c,  4. 

Of  contract,  see  Contbacts,  V.  b. 

Of  corporate  existence,  see  Cobpobations, 
VI. 

Of  lease,  see  Landlobd  and  Tenant,  II.  d. 

Of  prosecution,  see  Malicious  Pbosecuxion, 
III. 

Of  marriage,  see  Mabbiage,  IV. 

Of  municipal  contract,  see  Municepal  Cob- 
pobations, 248. 

Of  partnership,  see  Pabtnebship,  VI. 

Of  agency,  see  Pbincipal  and  Agent,  9-18. 

Of  membership  in  religious  society,  see  Re- 
ligious Societies,  VI.  b. 

Of  trusts,  see  Tbusts,  I.  f. 


TERRITORIAL  COURTS. 

Jurisdiction  of,  see  Coubts,  II. 


TERRITORIAL  LIMITATION. 

As  to  jurisdiction,  see  Coubts,  I.  b. 


TERRITORIES. 


Priority  of  claim  of,  for  money  deposited  in 
bank,  see  Banks,  225. 


TEST. 

Evidence  of,  see  Evidence,  835. 
SuflSciency  of  allegations  as  to,  see  Plead- 
ing, 261. 
DiEest  1-52  L.R.A.(N.S.) 


TESTAMENTARY  CAPACITY. 

Pesumption  and  burden  of  proof  as  to,  see 

Evidence,  II.  e,  5. 
Opinion  evidence  as  to,  see  Evidence,  VII.  e. 
Evidence    as    to,    generally,    see    Evidence, 

1595-1601. 
SuflSciency   of   proof    as   to,   see   Evidence, 

2223-2225. 
In  general,  see  Wills,  L  d. 


TESTAMENTARY   CHARACTER. 

See  Wills,  I.  a,  2. 


TESTAMENTARY    GUARDIAN. 

Right  of  mother  to  appoint,  see  Infants, 

21. 
See  also  Guabdian  and  Wabd,  2,  3. 


♦  •» 


TESTAMENTARY  LIBEL. 

See  ExECUTOBS  and  Administbatobs,  93. 

^*» 

TESTAMENTARY  LIEN. 

Limitation   period   for   enforcement  of,   see 
Limitation  of  Actions,  269. 


TESTER. 

Employee  of  motor  manufacturer  as  fellow 
servant  of  inspector  employed  by  buyer, 
see  Masteb  and  Sebvant,  803. 


TETANUS. 


Administration  of  anti-tetanus  serum  as 
cause  of  death  of  insured,  see  Insub- 
ANCE,  744. 


TEXT-BOOKS. 


Injimction   against  publication  of,   see  In- 
junction, 99. 
In  schools,  see  Schools,  V. 


THEATERS. 


Regulating  sale  of  theater  tickets,  see  Con- 
stitutional Law,  505-507,  745,  746; 
Contbacts,  445. 

Remedy  for  breach  of  contract  for  seat  in, 
see  Election  of  Remedies,   6;    Tbes- 

PASS.  2. 


2598 


THEATRICAL  TROUPE— THRESHING  ENGINES. 


Evidence  as  to  requirement  of  license  for, 
see  Evidence,  2029. 

Prohibiting  employment  of  children  in,  see 
Infants,  6-8;  Masteb  and  Sebvant, 
94-96. 

Right  to  enjoin  proprietor  from  interfering 
with  ticket  broker's  business,  see  In- 
junction, 14. 

Reasonableness  of  license  fee  for  moving 
picture  show,  see  LiCEa^SE,  121. 

Owner's  liability  for  injury  to  actor  by  fel- 
low actor  during  frolic,  see  Master  and 
Servant,  858. 

Forbidding  opening  of  entrances  and  exits 
of,  on  alleys,  see  Municipal  Corpora- 
tions, 143. 

Requiring  theater  to  pay  for  services  of 
firemen  or  policemen,  see  Municipal 
Corporations,  186;  Parties,  7. 

Requiring  attendance  of  firemen  at,  at  all 
performances,  see  Municipal  Corpora- 
tions, 186-188. 

N^ligence  in  maintaining  step  at  exit  of 
darkened  room,  see  Negligence,  80,  87. 

Opening  of,  on  Sunday,  see  Constitutional 
Law,  451;  Criminal  Law,  23;  Nui- 
sances, 165;  Sunday,  4,  13-15. 

1.  The  licensing  of  theaters  and  ticket 
brokers  neither  imposes  any  duties  upon 
the  one,  nor  confers  any  rights  upon  the 
other,  with  reference  to  tickets,  in  addition 
to  those  conferred  by  the  contract  under 
which  the  ticket  is  sold.  Collister  v.  Hay- 
man,  i:  1188,  76  N.  E.  20,  183  N.  Y.  250. 

2.  The  proprietor  of  a  theater  is  under 
no  obligation  to  admit  all  who  may  apply, 
a  breach  of  which  will  sustain  an  action  for 
tort.  Homey  v.  Nixon,  i:  1184,  61  Atl. 
1088,  213  Pa.   20. 

3.  The  operation  of  a  theater  is  not  a 
business  affected  with  a  public  interest 
which  deprives  the  proprietor  of  the  right 
to  control  it  as  a  private  business.  Collis- 
ter V.  Hayman,  i:  1188,  76  N.  E.  20,  183 
N.  Y.  250. 

4.  The  manager  of  a  theater  is  not 
bound  to  sell  his  tickets  at  the  price  at 
which  he  has  advertised  to  sell  them.  Peo- 
ple V.  Steele,  14:  361,  83  N.  E.  236,  231  111 
340. 


TITEATRICAI.  TROUPE. 

Liability  of  carrier  for  destruction  of  pri- 
vate car  of,  see  Carriers,  848. 


THEFT. 


See  Larceny. 


THEORY  OF  ACTION. 

Change    of.    in    libel    case,    see    Libel    and 

Slandbx,  157. 
Digest  1-52  HR.A.CN.S.) 


THIRD  PERSONS. 

Delivery  of  deed  to,  see  Deeds,  I.  b,  2. 
Admissibility   of   acts   and   declarations   of, 

see  Evidence,  X.  d-g. 
Effect   of   presence   of,   on   admissibility   of 

communications   to   attorney,   see   Evi- 

ENCE,  1297,  1305,  1306. 
Misinformation  to,  see  Fraud  and  Deceit, 

II. 
Homicide  of,  in  defense,  see  Homicide,  81, 

83-90. 
Liability    for    injury    to    servants    of,    see 

Master  and  Servant,  II.  a,  6. 
Enforcement  of  contract  by,  see  Parties,  I. 

a,  2,  b. 


THREAD. 


Title  to  thread  of  stream,  see  Bouitdabies, 
16. 


THREATENED    INJURY. 

Injunction    to    preveint,    see    Injunction, 
15-18. 


THREATENING    GESTURES. 

As  assault,  see  Assault  and  Battery,  7 


THREATS. 


As  assault,  see  Assault  and  Battery,  6,  7. 

Compelling  payment  of  money  by,  as  ex- 
tortion, see  Attorneys,  24. 

Right  of  action  for  causing  relapse  of  con- 
valescent woman  by  threatening  and 
abusive  language,  see  Case,  2. 

As  ground  for  divorce,  see  Divorce  and 
Separation,  24,  3.5. 

As  duress,  see  Duress,  6-16. 

Admissibility  of  evidence  procured  by,  see 
Evidence,  1213-1218. 

To  obtain  money,  see  Extortion. 

Effect  on  liability  of  parent  for  killing  per- 
son making  assault  on  child,  see  Hom- 
icide, 86,  88. 

Annulment  of  marriage  induced  by,  see  Mab- 
SIAGE,  41. 


THRESHING  ENGINE. 

Presumption  of  negligence  from  fires  set  by, 

see  Evidence,  464. 
Duty  as  to  fires,  see  Firb^s,  15-17. 
Question  for  jury  as  to  care  to  avoid  fire 

from,  see  Trial,  572. 
Warranty  on  sale  of,  see  Sale,  171. 
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THRESHIITG    MACHINH. 

Effect  of  failure  to  file  statutory  bond  on 
right  of  action,  see  Action  or  Suit,  1. 

Opinion  evidence  as  to  negligence  in  operat- 
ing, see  Evidence,  1156. 

Duty  to  maintain  guards  on,  to  protect  em- 
ployees, see  Master  and  Servant,  361. 

Liability  of  manufacturer  for  injury  due  to 
defect  in,  see  Negligence,  65. 


TICKER. 

In  bucket  shop  as  gambling  device,  see  Con- 
tracts, 594. 


TICKET   AGENT. 

Authority  of,  see  Cabbiees,  26-31,  34. 


TICKET    BROKERS. 

Prohibiting  sale  of  railroad  tickets  by,  see 
Cabriebs,  1000;  Constitutional  Law, 
74,  218,  219,  391,  504,  744;  Contempt, 
43;  Injunction,  46. 

Limiting  sales  by,  as  interference  with  com- 
merce, see  Commerce,  72, 

Constitutionality  of  regulations  as  to,  see 
Constitutional  Law,  74,  218,  219,  391, 
504,  505,  507,  744-740,  792. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  218,  219. 

Police  power  as  to,  see  Constitutional 
Law,  744-746. 

Impairment  of  contract  obligations  by  stat- 
ute as  to,  see  Constitutional  Law, 
792. 

License  of,  see  License,  66. 

Effect  of  licensing  ticket  brokers,  see  Thea- 
ters, 1. 

Sufficiency  of  title  of  statute  as  to,  see 
Statutes,  113. 

Eight  to  enjoin  proprietor  of  theater  from 
interfering  with  business  of,  see  In- 
junction, 14. 


Remedy  for  revocation  of  theater  ticket,  see 

Election  of  Remedies,  6. 
Mechanics'   lien   for   street  car   tickets,   see 

Mechanics'  Liens,  30. 
Trespass  for  breach  of    ccmtract  in  theater 

ticket,  see  Trespass,  2. 


TIDAL  STREAMS. 


See  Waters,  I. 


TIDE  liANDS. 


Who  may  enjoin  placing  of  structures  on, 
see  Nuisances,  99. 

Confirming  lease  of  tide  land  by  municipali- 
ty as  special  legislation,  see  Statutes, 
157. 

Title  to^  see  Waters,  I.  c,  4,  b. 

♦-•-♦ 


TICKETS. 


Prohibiting  sale  of  railroad  tickets  by  ticket 
brokers,  see  Carriers,  1000;  Constitu- 
tional Law,  74,  218,  219,  391,  504,  744, 
792;  Contempt,  43;  Injunction,  46. 

Damages  for  ejection  of  passenger  because  of 
mistake  in,  see  Damages,  276. 

Ticket  of  admission  to  race  track  as  revoc- 
able license,  see  Amusements,  1. 

Forbidding  resale  of  ticket  to  place  of 
amusement,  see  Contracts,  445. 

Theater  tickets  generally,  see  Theaters, 
1,  4. 

Emulating  sale  of  theater  tickets,  see  Con- 
stitutional Law,  505-507,  745,  746. 
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TIDE  W^ATER. 

Judicial  notice  as  to,  see  Evidence,  19. 
Rights  in  tidewater  bay,  see  Evidence,  620. 
t'iaJiery  in,  see  Fisheries,  3. 


TIE  VOTE. 

See  Elections,  55. 


TIMBER. 

Prematurity  of  action  for  procuring  deed  to, 
by  fraud,  see  Action  or  Suit,  16. 

Liability  of  surveyor  to  whose  judgment 
scaling  of  logs  is  submitted,  for  negli- 
gent performance  of  duty,  see  Arbitra- 
tion, 8. 

Assignment  of  contract  to  take  and  pay  for 
wood  to  be  cut,  see  Assignment,  18  j 
Railroads,  6. 

Implied  contract  by  co-purchaser  to  reim- 
burse other  purchasers  for  loss  for  fail- 
ure of  timber  to  cut  a  certain 
quantity  of  lumber,  see  Bankruptcy, 
115. 

Regulating  or  prohibiting  cutting  of,  on 
wild  land,  see  Constitutional  Law, 
189;  Eminent  Domain,  181,  182. 

Mutuality  of  contract  to  convey,  see  Con- 
tracts, 145. 

Oral  agreement  as  to  cutting,  see  Con- 
tracts, 236,  242. 

Size  of  timber  passing  by  conveyance,  see 
Contracts,  376. 

Validity  of  option  to  purchase,  granted  to 
induce  selection  of  route  for  railroad, 
see  Contbacts,  506. 

Effect  of  invalidity  of  contract  for  cutting, 
on  validity  of  other  contract  arising 
therefrom,  see  Contb^^cts,  565. 
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TIMBER. 


Agreement  by  purchaser  to  build  railroad  to 

property^  see  Ck)NTBACT8,  582. 
Jurisdiction  of  action  to  recover  for  injury 

to,  or  destruction  of,  see  CouBTS,  40. 
Jurisdiction  of  action  to  recover  proceeds  of 

timber  wrongfully  severed,  see  Courts, 

41. 
Damages   for  procuring  coaveyanoe  of,  by 

fraud,  see  Damages,  327. 
Damages  for  injury  to,  or  destruction  of, 

see  Damages,  472,  473,  673;  Tbjal,  991. 
Reservation  of  timber  from  property  pass- 
ing under  deed,  see  Deeds,  59-63. 
Inheritance    of    reservation    by    grantor    <^ 

right  to  cut  timber,  see  Descent  and 

Distribution,  28. 
Waiver  of  trespass  in  cutting,  see  EuxmON 

OF  REMEDIES,  17. 

Vacation  of  highway  furnishing  access  to 
tract  of  timber  land,  see  Eminent  Do- 
main, 198. 

Jurisdicticm  of  equity  to  protect,  see  Equi- 
ty, 50,  51. 

Equitable  suit  against  heirs  to  establish 
rights  under  timber  lease  executed  by 
ancestor,  see  Equity,  132,  133. 

Sufficiency  of  evidence  as  to  size  of,  see  Evi- 
dence, 2184. 

Nature  of  interest  of  grantee  of  contract  for 
sale  of  growing  timber,  see  Execxtkss 
AND  Administratoks,  84. 

Fraud  in  securing  signature  to  deed  (d,  see 
FRAtn)  AND  Deciet,  10. 

Injunction  against  cutting  of,  see  iNJmfC- 
TION,  209-213. 

Injunction  to  protect,  see  Injunction,  420. 

Adverse  judgment  in  action  to  recover  value 
of  timber  wrongfully  taken  as  bar  to 
action  to  recover  possession  of  land,  see 
Judgment,  170. 

Cutting  and  selling  of  timber  by  life  tenant 
as  waste,  see  Life  Tenants,  8. 

Warning  to  servant  handling  timber  treated 
with  creosote,  see  Master  Ain>  Serv- 
ant, 219,  220. 

Partnership  for  purchase  and  sale  of,  see 
Partnership,  2. 

Record  of  contract  oi  conditional  sale  of, 
as  notice,  see  Sale,  47. 

Breach  of  contract  (m  sale  of  timber,  see 
Sale,  101. 

t^ecific  performance  of  parol  agreement  to 
convey,  see  Specific  Pekfokmance,  39. 

Trespass  for  removal  of  standing  timber 
from  property,  see  Trespass,  18. 

Identity  of  logs  claimed  under  deed,  as  ques- 
tion for  jury,  see  Trial,  606. 

Power  of  legislature  to  authorize  cutting  of, 
aloiip  stream,  see  Waters,  46. 

See  also  Trees. 


1.  A  contract  of  sale  of  standing  timber 
which  is  to  be  severed  and  converted  into 
personalty  before  title  is  to  pass  to  the  pur- 
chaser is  an  executory  sale  of  personalty, 
and  not  of  an  interest  in  land.  Clarke  Bros, 
v.  McNatt,  26:  585,  64  S.  E.  795,  132  Ga.  610. 

2.  An  instrument,  in  form  a  deed,  con- 
veying all  the  timber  at  the  time  "standing, 
growing,  or  being"  in  or  upon  the  land  de- 
scribed, to  hold  to  the  grantee  "his  heirs 
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and  assigns  forever,"  together  with  a  right 
at  all  reasonable  times  during  the  term 
of  —  years,  to  enter  and  cut  ajid  remove 
it,  does  not  convey  a  fee  simple  in  the  stand- 
ing timber,  but  only  gives  a  right  to  cut  and 
remove  it  within  a  reasonable  time.  Beatty 
v.  Mathewson,  3  B.  R.  C.  83'J,  40  Can.  S.  C. 
567.  (Annotated) 

3.  Title  to  the  timber  passes  by  an  in- 
strument reciting  the  receipt  of  a  certain 
sum  in  part  payment  of  all  timber  of  a  cer- 
tain kind  and  dimensions  on  certain  de- 
i*cribed  land,  which  has  been  sold  to  the 
purchaser  for  a  certain  amount  to  be  paid 
within  a  certain  time,  together  with  the 
right  to  enter  the  land  and  buiki  tramways 
to  remove  it  for  a  certain  term  of  years. 
Dennis  Simmons  Lumber  Co.  v.  Corey, 
6:  468,  53  S.  E.  300,  140  N.  C.  462. 

(Annotated) 
RevocatioxL  of  license  to  ent. 

4.  An  attempt  by  a  parent,  who,  in  a 
deed  to  a  child  by  way  of  an  advancement, 
had  reserved  the  license  of  selling  and  re- 
moving timber,  to  assign  such  license,  re- 
vokes it.  United  States  Coal  &  0.  Co.  v. 
Harrison,  47:  870,  76  S.  E.  346,  71  W.  Va. 
217. 

5.  Where,  in  a  deed  from  parent  to 
child  by  way  of  an  advancement,  a  license 
for  selling  and  removing  timber  is  reserved 
to  the  parent,  the  sale  of  the  land  by  such 
child  terminates  the  license.  United  States 
Coal  &  0.  Co.  V.  Harrison,  47:  870,  76  S. 
E.  346,  71  W.  Va.  217. 

Time  for  removal;  effect  of  uonremov- 
al  within  time  stipulated. 

Implied  covenant  or  conditions  in  convey- 
ance of,  see  CovEajANTS  and  Condi- 
tions, 14,  15 

6.  Where  standing  timber  is  real  estate, 
no  implied  contract  of  removal  within  a 
reasonable  time  arises  from  an  absolute  con- 
veyance of  it,  noncompliance  with  which 
wiU  result  in  a  forfeiture.  Butterfield  Lum- 
ber Co.  V.  Guy,  15c  1133,  46  So.  78,  92  Miss. 
361. 

7.  Notice  of  desire  for  extension,  and 
tender  of  interest  are  necessary  before  ex- 
piration of  the  time  specitied  in  a  deed  of 
standing  timber  to  be  removed  within  a 
speciiied  time,  which  provides  that,  in  the 
event  the  grantee  does  not  get  it  all  off  in 
time,  he  shall  have  one  year's  time  in  which 
to  remove  the  same  by  paying  interest  on 
the  purchase  money.  Bateman  v.  Kramer 
Lumber  Co.  34:  6x5,  70  S.  K  474,  154  N. 
C.  248.  (Annotated.) 

8.  Failure  for  thirty  years  to  begin 
operations  under  a  conveyance  of  the  timber 
and  minerals  on  a  tract  of  land,  under  the 
implied  condition  that  they  be  removed  with- 
in a  reasonable  time,  works  an  abandon- 
ment of  the  right.  Eastern  Kentucky  Min- 
eral k  Timber  Co.  v.  Swann-Day  Lumber 
Co.  46:  672,  146  S.  W.  438,  148  Ky.  82. 

9.  That  one  granting  the  timber  and 
minerals  on  land,  under  the  implied  con- 
dition that  they  shall  be  removed  witliin 
a  reasonable  time  does  not  take  stejjs  to 
enforce  or  forfeit  the  contract  in  case  of 
unreasonable    delay    does    not    prevent    his 
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proceeding  to  appropriate  the  materials 
himself  on  the  theory  of  abandonment  by 
the  grantee.  Eastern  Kentucky  Mineral  & 
Timber  Co.  v.  Swann-Day  Lumber  Co.  46: 
672,  146  S.  W.  438,  148  Ky.  82. 

10.  The  sale  by  the  heirs  of  one  who  has 
granted  the  timber  and  minerals  on  his 
land  under  the  implied  condition  that  they 
be  removed  within  a  reasonable  time,  of  the 
property,  after  the  lapse  of  such  time  with- 
out any  attempt  to  remove  the  materials, 
may  be  regarded  as  an  entry  under  the 
theory  of  abandonment.  Eastern  Kentucky 
Mineral  &  Timber  Co.  v.  Swann-Day  Lum- 
ber Co.  46:  672,  146  S.  W.  438,  148  Ky.  82. 

11.  A  grantor  who,  in  conveying  his 
real  estate,  reserves  certain  described  tim- 
ber growing  upon  the  property,  does  not, 
unless  there  is  something  to  show  that  the 
parties  intended  that  it  should  be  severed 
from  the  land,  lose  his  title  by  failure  to 
remove  it  witliin  a  reasonable  time.  Hicks 
V.  Phillips,  47:  878,  142  S.  W.  394,  146  Ky. 
305. 

12.  Failure  to  remove  the  timber  within 
the  time  limited  does  not  result  in  a  for- 
feiture of  title  under  a  clause  in  a  grant  of 
standing  timber,  that  "the  grantee  is  al- 
lowed two  years"  within  which  to  cut  and  re- 
move the  timber.  C.  W.  Zimmerman  Mfg. 
Co.  V.  Baffin,  9:  663,  42  So.  858,  149  Ala.  380. 

13.  One  who  sells  land  reserving  the 
right  to  remove  the  standing  timber  within 
a  stipulated  time  does  not,  by  failure  to  re- 
move during  that  time  timber  which  he  cut 
before  the  expiration  thereof,  forfeit  his 
title  thereto,  where  the  deed  contains  no 
forfeiture  clause,  so  as  to  render  him  liable 
to  the  grantor  for  the  value  of  such  timber 
removed  by  him  after  the  expiration  of  the 
time  limited  in  the  conveyance.  Walcutt 
v.  Treisch,  29:554,  92  N.  E.  423,  82  Ohio  St. 
263. 

14.  Where  a  sale  of  timber  is  one  of 
chattels,  the  mere  failure  to  remove  from 
the  land  within  the  time  specified  for  in- 
gress and  egress  logs  which  have  been  cut 
under  a  reservation  of  title  in  a  sale  of  the 
real  estate  will  not  forfeit  the  title.  Wim- 
brow  V.  Morris,  47:  882,  84  Atl.  238,  118 
Md.    91.  (Annotated) 

15.  Although  a  purchaser  of  standing 
timber  does  not  lose  liis  title  by  failure  to 
remove  the  timber  from  the  land  within 
the  time  limited  in  the  conveyance,  the 
court  cannot  give  him  authority  to  enter  to 
remove  the  timber  after  the  expiration  of 
Buch  time.  Peirce  v.  Finerty,  29:547,  76  Atl. 
194,  76  N.  H.  38.  (Annotated) 

16.  An  entry  upon  land  to  cut  timber 
forty-two  years  after  the  execution  of  an 
instrument  giving  the  right  to  cut  and  re- 
move timber  within  a  reasonable  time  can- 
not be  justified  thereunder.  Beatty  v.  Math- 
ewson,  3  B.  R.  C.  859,  40  Can.  S.  C.  557. 


TIME. 

For  giving  notice  of  appeal,  see  Appeal  and 

Error,  131,  137. 
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For  taking  appeal,  see  Appeal  and  Error, 
III.  f. 

For  signing,  settling,  filing,  and  presenting 
bill  of  exceptions,  see  Appeal,  and  Er- 
ror, IV.  o,  4. 

For  taking  exceptions,  see  Appeal  and  Er- 
ror, V.  c. 

For  raising  Federal  question,  see  Appeal 
AND  Err(»,  66,  67. 

For  giving  security  on  appeal,  see  Appeal 
AND  Error,  149. 

For  serving  case  made,  see  Appeal  and  Eb- 
BOR,  218,  219. 

For  filing  cross  errors,  see  Appeu.l  and  Er- 
ror, 283,  285. 

For  filing  answer  to  appeal,  see  Appeal  and 
Error,  285. 

For  argument  to  jury,  limitation  of,  see 
Appeal  and  Error,  640,  641. 

For  argument  of  motion  for  new  trial,  see 
Appeal  and  Error,  1031. 

Denial  of  statutory  time  in  which  to  plead 
to  amended  information,  see  Appeal 
AND  Error,  1478. 

Time  when  case  made  was  served,  see  Ap- 
peal AND  Eeibor,  412. 

EfTect  of  allowing  amendment  of  defective 
exception  to  auditor's  report  after  prop- 
er time,  see  Appeal  ajmd  Error,  338. 

Of  vesting  of  title  in  trustee  in  bankruptcy, 
see  BANBUituPTCY,  107-110. 

For  presentation  of  claim  against  bankrupt 
estate  by  one  who  has  received  voidable 
preference,  see  Bankruptcy,   132. 

To  present  note  for  payment,  see  Bills  and 
Notes,  110. 

For  electing  to  declare  maturity  of  note  for 
default  in  payment  of  interest,  see 
Bills  and  Notes,  197. 

Of  payment  of  municipal  bonds,  see  Bonds, 

III.  b,  6. 

For  securing  of  customer  by  broker,  see 
Broker,  27,  48,  63. 

Effect  of  lapse  of  time  on  authority  of  brok- 
er to  find  purchaser  for  real  estate,  see 
Brokers,   18. 

For  delivery  by  carrier,  see  Cabribss,  III.  d» 
4. 

For  using  railroad  ticket,  condition  as  to, 
see   Carriers,   628-630. 

For  removal  of  goods  by  consignee,  see  Car- 
riers, 855-859. 

For  giving  notice  of  injury  to  property 
transported,  see  Carriers,  III.  g,  4. 

For  commencing  suit  for  injury  to  property 
transported,  see  Carriers,  955. 

For  presenting  check  for  payment,  see 
Checks,  II. 

For  payment  of  wages,  regulation  of,  see 
Commerce,  55,  56;  Constitutional 
Law,  480-490. 

As  essence  of  conlrract,  see  Beokebs,  48; 
Contracts,  II.  c. 

Of  performance  of  contract,  see  Conteacts, 

IV.  f. 

Right  to  rescind  contract  for  inability  of 
other  party  to  perform  within  time 
specified,  see  Contracts,  716. 

For  redemption  from  mortgage  foreclosure,^ 
oral  contract  to  extend,  see  Contracts^ 
253. 
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Of    determining    liability   of   corporate    of- 
ficers  to  surety   for   failure  to  file  re- 
ports,   see   COBPOBATIONS,    43. 
For  action  to  recover  stock  sold  for  delin- 
quent   assessment,    see    Cobpobations, 
/277. 

Of  county's  becoming  indebted  for  bridge,  see 
Counties,  26. 

For  execution  of  sentence  imposed  on  crim- 
inal, see  Criminal  Law,  229,  230. 

When  time  of  sentence  begins  to  run,  see 
Cbiminax  Law,  255-257. 

For  issuance  of  capias,  see  Cbiminax,  Liiw, 
284. 

For  which  damages  are  recoverable,  see 
Damages,  III.  q. 

Loss  of,  as  element  of  damages,  see  Dam- 
ages,  366,  381,  401. 

For  motion  to  dismiss  attachment,  see  Dis- 
missal OB  Discontinuance,  1. 

For  primary  election,  see  Elections,  66. 

For  filing  petition  to  remove  cause  to  Feder- 
al court,  see  Estoppel,  197. 

Judicial  notice  as  to,  see  Evidence,  59,  60. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  604,  606. 

Parol  evidence  to  vary  terms  of  written 
contract  as  to,  see  Evidence,  930-933. 

Opinion  evidence  as  to,  see  Evidence,  VII.  i. 

Evidence  as  to  time  when  deed  was  altered, 
see  Evidence,  1801. 

Sufficiency  of  evidence  to  show  time  of  fire, 
see  Evidence,  2334. 

As  element  of  offense  of  keeping  disorderly 
house,  see  Evidence,  2507. 

For  presentation  of  claims  against  deced- 
ent's estate,  see  Executo&s  and  Ad- 
ministbatobs,  104-106. 

Of  valuation  of  gas  plant,  see  Gas,  45. 

Allegation  of,  in  indictment,  see  Indiot- 
UENT,  ETC.,  20-25. 

For  making  or  filing  proofs  of  loss,  see  In- 
SUBANCE,  VI.  a. 

For  determining  sufficiency  of  proofs  of  loss, 
see  Insubance,  644. 

For  action  on  insurance  policy,  contractual 
limitation  of  time,  see  Insukance,  VI. 
h,  3. 

Waiver  of  provision  as  to  time  for  bringing 
action  on  policy,  see  Insurance,  608, 
609. 

For  applying  for  paid-up  insurance  policy, 
see  Insubance,  164-166. 

For  payment  of  premium  note  to  prevent 
forfeiture,  see  Insurance,  391. 

Meaning  of  word  "noon"  in  insurance  pol- 
icy, see  Insubance,  183. 

Time  when  value  of  insured  property  de- 
stroyed by  fire  is  to  be  estimated,  see 
iNsxmANCE,  786,  787. 

For  making  order  for  local  option  election, 
see  Intoxicating  I^iquobs,  51. 

Of  entering  judgment,  see  Judgment,  I.  f,  2. 

For  seeking  relief  from  judgment,  see  Judg- 
ment, Vll.  e. 

For  dissolution  of  illegal  holding  company, 

see  JUDGMEINT,   35. 
For  redemption  from  judgment  foreclosing 

land  contract,  see  Judicial  Sale,  19. 
For  removal  of  fixtures  by  tenant,  see  Land- 

LOBD  AND  Tenant,  122,  123. 
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Of   filing  mechanics'  lien,  see  Mechanics' 

Liens,  100-107. 
Lapse   of,   as   proof   of   validity   of   deed   to 

purchaser  at  mortgage  foreclosure,  see 

MOBTOAGE,    130. 

For  redemption  from  foreclosure  sale,  see 
Mobtgage,  VII.  c. 

For  motion  to  reconsider  order  denying 
alimony,   see  Motions  and  Okdebs,  2. 

Of  passage  and  taking  effect  of  ordinance, 
see  Municipal  Cobpobations,  II.  c,  3. 

For  presentation  of  claim  against  city,  see 
Municipal  Cobpobations,  II.  g,  5. 

To  move  for  new  trial,  see  New  Tbial,  V.  a. 

As  of  what  time  eligibility  to  office  is  de- 
termined, see  Officers,  13-15. 

Of  payment,  see  Payment,  II. 

Foe  objections   to  pleading,  see  Pleadino, 

Ig- 

For  amendment  of  pleading,  see  PlfADiNO, 
111-124. 

For  demurrer  to  bill,  see  Pleading,  660. 

For  giving  notice  of  claim  to  surety,  see 
Pbincipal  and  Subeiy,  9,  10. 

For  report  of  referee,  see  Reference,  18. 

For  removal  of  cause,  see  Kemoval  of 
Causes,  II.  b. 

For  rendering  judgment  for  costs  in  state 
court  in  case  which  has  been  removed, 
see  Removal  of  Causes,  30. 

Premature  delivery  of  goods  sold,  see  Sale, 
35,  226. 

Extension  of,  as  consideration  for  promise, 
see  Contracts,  122. 

Extension  of,  as  discharging  surety,  see 
Principal  and  Surety,  43-56. 

For  specific  performance  of  contract  to  con- 
vey property,  see  Specific  Perform- 
ance, 89,  96,  125. 

Effect  of  failure  to  specify,  on  specific  per- 
formance of  contract,  see  Specific  Per- 
formance, 90. 

Of  taking  effect  of  statute,  see  Statutes, 
I.  b. 

For  exercising  veto  power,  see  Statutes, 
12. 

Requiring  semi-monthly  payment  of  wages 
of  railway  employees,  see  Statutes, 
31. 

For  adding  omitted  property  to  tax  roll, 
see  Taxes,  173. 

For  redemption  from  tax  sale,  see  Taxes, 
247. 

For  presenting  claim  against  telegraph  com- 
pany, see  Telegraphs,  76-81. 

For  removal  of  standing  timber,  see  Tim- 
ber, 6-16. 

For  asking  instruction,   see  Trial,  III.  a. 

For  objections,  see  Trial,  78,  80. 

Question  for  jury  as  to,  see  Trial,  199-214, 
327. 

Of  death,  question  for  jury,  see  Trial,  629, 
630. 

For  amendment  of  findings  of  fact,  see 
Trial,  1112. 

Determining  competency  of  attesting  wit- 
ness as  of  time  of  attestation,  see 
Wills,  35. 

Question  for  jury  eis  to  time  when  erasure 
in  will  was  made,  see  Trial,  614. 

Of  determining  heirs  who  take  under  will, 
see  Wills,  172-177. 
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Of  determining  rights  under  will,  see  Wills, 

172-177,    302-304,    309,    310,    314,    315, 

329-341, 
For  election  to  take  under  will,  see  Wills, 

356. 
For    publication,    see    Writ    and    Pbocess, 

73-75. 

Standard  or  solar  time. 

Question  for  court  as  to  what  standard  of 
time  shall  govern,  see  Trial,  604. 

1.  Sun  time  is  referred  to  by  a  statute 
fixing  the  time  for  the  termination  of  a  term 
of  court.  Texas  Tram  &  Lumber  Co.  v. 
Higlatower,  6:  1046,  96  S.  W.  1071,  100  Tex. 
126.  (Annotated) 

2.  The  hour  for  closing  saloons  under  a 
municipal  ordinance  must  be  determined  by 
standard,  and  not  by  solar,  time  where 
there  is  considerable  difference  between 
them,  and  the  general  business  of  the  mu- 
nicipality is  conducted  by  standard  time. 
Salt  Lake  City  v.  Robinson,  35:  610,  116 
Pac.  442,  39  Utah,  200.  (Annotated) 
Fractious  of  day. 

3.  The  legal  fiction  that  there  are  no 
fractions  of  a  day  has  no  application  to 
cases  where  the  statute  expressly  requires 
that  notice  shall  be  taken  of  the  precise 
time  an  ofllcial  act  is  done,  and  that  a  rec- 
ord thereof  be  made.  Brady  v.  Oilman, 
i:  835,  104  N.  W.  897,  96  Minn.  234. 

(Annotated) 
Bay. 

4.  The  day  of  adjournment  indicated  in 
a  legislative  journal  is  u  calendar  day,  not 
a   day  of  the   session.     Capito  v.   Topping, 
22:  1089,  64  S.  E.  845,  65  W.  Va.  587. 
Coiuputation. 

Effect  of  Sunday,  see  infra,  10-13. 

Of  time  for  taking  appeal,  see  Appeal  and 
Error,  139,  140. 

For  filing  bill  of  exceptions,  see  Appeal 
AND  Error,  257. 

Evidence  of  custom  as  to  reckoning,  see  Evi- 
dence, 1544. 

In  determining  time  to  sue  on  policy,  see 
Insurance,  VI.  h,  3. 

Question  for  jury  as  to  adoption  of  system 
for  reckoning,  see  Trial,  327. 

5.  The  method  of  computing  time  pro- 
vided by  statute  applies  in  criminal  as 
well  as  in  civil  ciises.  State  v.  Smith, 
49:  834,    144    N.    W.    32,    162    Iowa,    336. 

6.  A  statutory  provision  that,  in  com- 
puting the  time  in  which  an  act  provided 
by  law  is  to  be  done,  the  last  day  is  to  be 
included  unless  it  falls  on  a  holiday,  when 
it  is  to  be  excluded,  applies  to  the  com- 
putation of  the  limitation  period  for  bring- 
ing an  action  for  libel.  Kellv  v.  Independ- 
ent Pub.  Co.  38:1160,  122' Pac.  735,  45 
Mont.  127. 

7.  In  computing  the  limitation  period 
for  bringing  an  action  for  libel,  the  day  of 
publication  is  excluded,  where  the  statute 
provides  that  the  time  within  which  an  act 
provided  by  law  is  to  be  done  is  computed 
by  excluding  the  first  day.  Kelly  v.  Inde- 
pendent Pub.  Co.  38:  1 160,  122  Pac.  735,  45 
Mont.  127.  (Annotated) 

8.  In  computing  the  time  during  which 
Digest  1-52  I..R.A.(N.S.) 


a  nonresident  is  permitted  to  operate  his 
automol)ile  without  a  license,  on  the  high- 
ways of  the  state,  after  entering  it,  the 
days  on  which  he  runs  the  machine  across 
the  boundary  into  other  states,  returning 
the  same  day,  and  those  in  which  the  ma- 
chine is  in  the  repair  shop,  cannot  be  ex- 
cluded. Dudley  v.  Northampton  Street  R. 
Co.  23:  561,  8!J  N.  E.  25,  202  Mass.  443. 

9.  In  computing  the  time  or  duration 
of  the  "open  season"  provided  for  in  a  game 
law  making  it  unlawful  to  catch  or  kill 
Virginia  partridge  or  quail,  except  from 
the  15th  day  of  November  to  the  5th  day 
of  December,  the  first-named  day  should  be 
excluded  and  the  last-named  day  should  be 
included,  making  the  period  of  such  open 
season  twenty  days.  State  v.  Elson,  15; 
685,  83  N.  E.  904,  77  Ohio  St.  489. 

( Annotated ) 
Sunday. 

10.  In  computing  the  constitutional  pe- 
riod of  five  days  after  adjournment  of  the 
legislature,  allowed  for  the  exercise  of  tJ»e 
power  of  executive  disapproval  of  the  acts 
passed  by  the  legislature,  Sundays  are  to 
be  excluded.  Capito  v.  Topping,  22:  1089, 
64  S.  E.  845,  65  W.  Va.  587. 

11.  Sunday  cannot  be  excluded  from  a 
computation  of  time  for  giving  a  notice 
when  the  number  of  days  allowed  exceeds  a 
week.  Craig  v.  United  States  Health  & 
Acci.  Ins.  Co.  18:  106,  61  S.  E.  423,  80  S. 
C.  151. 

12.  In  computing  the  days  of  grace  al- 
lowed in  an  insurance  policy  for  payments 
after  the  date  specified  in  the  policy,  in 
case  such  date  falls  on  Sunday,  so  that,  by 
law,  payment  can  be  made  the  following 
day,  the  time  begins  to  run  on  Sunday,  and 
not  on  the  day  following,  ^tna  L.  Ins. 
Co.  V.  Wimberly,  23:  759,  112  S.  W.  1038, 
102  Tex.  46.  (Annotated) 

13.  Where  the  last  day  in  the  period 
prescribed  by  statute  for  commencing  an  ac- 
tion is  Sunday,  an  action  commenced  on  the 
following  day  is  not  too  late.  Elmore  v. 
Faiming,  38:  685,  117  Pac.  1019,  86  Kan. 
501. 


TIME  CERTIFICATE. 

signment  of,  see  Assignment,   11. 


TIME  CLOCK. 


Refusal   of   employee   to   register   time    on, 
see  Master  and  Servant,  75. 


TIME-TABLE. 


Admissibility  in  evidence,  see  Evidence, 
855. 

Binding  effect  in  railroad  company  of  time- 
table put  up  by  lessee,  see  Railroads, 
9. 
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TIPO— TITLE  BONI>S. 


TIPO. 

Adoption  of  word  "Tipo"  as  trademark,  gee 
Tbadeuiark,  10. 


TIPS. 

Right  of  servant  to  recover  tips  turned  over 
to  employer,  see  Assumpsit,  47 ;  Plead- 
ing, 630. 


♦  •» 


TITHi:   MAP. 

As  evidence,  see  Evidence,  860. 
4  I  » 


TITLE. 

Of  contempt  proceedings,  see  Contempt,  79. 

Of  ordinance,  see  Municipal  CJobpobations, 
II.  c,  2. 

Of  statute,  see  Statutes,  I.  e. 

Of  trustee  in  bankruptcy,  see  Bankeuptot, 
102-106,  136. 

To  commercial  paper  placed  with  bank  for 
collection,  see  Banks,  160-164. 

To  checks,  see  Checks,  4-6. 

To  real  property,  in  general,  see  Deeds,  II. 
d;  II.  e. 

To  highway,  see  Highways,  II. 

Of  insured,  see  Insurance,  III.  e,  1,  b. 

Of  purchasei-  at  judicial  sale,  see  Judicial 
Sale,  III.  b. 

Of  receiver,  see  Receivers,  II. 

Of  plaintiff  in  replevin,  see  Repleviit,  10, 
11. 

To  treasure-trove,  see  Treasube-Tbove. 

Of  trustee,  see  Trusts,  81,  82. 

Liability  for  defective  abstract  of,  see  Ab- 
stracts. 

Statute  to  perfect,  see  Acknowledgment, 
IV. 

Loss  of  title  to  escaped  inanimate  property, 
see  Adjoining  Landowners. 

By  adverse  possession,  see  Adverse  Posses- 
sion. 

To  what  court  appeal  should  be  taken  where 
question  of  title  is  involved,  see  Appeal 
AND  Error,  II.  c,  3. 

Failure  of,  as  basis  of  suit  to  recover 
amount  of  bid  at  sheriff's  sale,  see  As- 
sumpsit, 21. 

Transfer  of,  by  indorsement  on  note  in 
form  of  guaranty,  see  Bills  and 
Notes,  71. 

Cloud  on,  see  Cloud  on  Title. 

Jurisdiction  in  matters  of,  see  Courts,  II. 
a,  4. 

Covenants  of,  see  Covenants  and  Condi- 
tion, II.  c;  Damages,  134-142. 

Sufficiency  of,  to  maintain  ejectment,  see 
Ejectment,  II. 

Estoppel  by  inconsistent  acts  or  claims,  see 
Estoppel,  III.  j.  2. 

Estoppel  by  permitting  title  to  property  to 
stand  in  name  of  another,  see  Estoppel, 
65. 
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Estoppel  by  admissions  as  to,  see  Estoppel, 
105. 

Estoppel  of  tenant  to  dispute  landlord's 
title,  see  Estoppel,  243-250. 

Presumption  as  to,  see  Evidence,  561. 

Evidence  as  to  generally,  see  Evidence, 
XI.  u. 

Effect  of  owning  only  half  interest  in  prop- 
erty on  right  to  claim  exemption  there- 
of, see  Exemptions,  19. 

Effect  of  controversy  as  to,  on  right  to  in- 
junction, see  Injunction,  25,  210. 

Insurance  of,  see  Insurance,  936-939. 

Defects  in,  on  judicial  sale,  see  Judicial 
Sale,  12. 

Right  to  jury  trial  in  suit  over,  see  Juby,^ 
3,  22. 

Liability  for  negligently  assisting  manu- 
facture of  fictitious  titles,  see  Negli- 
gence, 25. 

Liability  of  notary  taking  acknowledgment 
to  instrument  conveying  fictitious  title,^ 
see  Notary,  1. 

Who  may  bring  action  foi'  fraudulent  con- 
spiracy to  manufacture,  see  Pabties,  1. 

Trying  question  of,  on  partition,  see  Par- 
tition, II.  b. 

Allegations  as  to,  see  Pleading,  II.  g. 

Records  of,  see  Records  and  Recobdino 
Laws,  III. 

Passing  of,  on  sale  of  personal  property, 
see  Sale,  I.  b. 

When  title  passes  to  liquor  sold,  see  In- 
toxicating LiQuoES,  166-181. 

Warranty  of,  on  sale  of  personalty,  see 
Sale,  68,  74,  161,  162. 

Necessity  of  passing  of,  to  vendee  to  sus- 
tain action  by  seller,  see  Sale,  122. 

Determining  title  to  property  seized  under 
search  warrant,  see  Seabch  and  Seiz- 
UBE,  18. 

Eflfect  of  doubt  as  to,  see  Specific  Pebfobm- 
ANCE,  I.  e,  2. 

Suit  in  equity  to  try  title,  see  Statutes,^ 
246. 

Sufficiency  of  title  to  maintain  action  for 
damages  for  trespass,  see  Trespass^ 
12. 

Question  for  jury  as  to,  see  Tbial,  618. 

Defects  in,  see  Vendob  and  Pubchasb:b, 
I.  c. 

Notice  of  defects  in,  see  Vendob  and  Pub- 

CHASEB,   104-108. 


TITLE  ABSTRACTS. 

See  Absibacts. 

4  »» 


TITLE  BONDS. 

Laches  in  enforcing  rights  under,  see  Lnc- 

iTATioN  OF  Actions,  46,  47. 
See  also  Vendor  and  PimcHASEK,  89. 


TITLE  DEED— TORPEDOES. 
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TITIiE  D££D. 

Replevin  to  recover  possession  of,  see  Rb- 

PLEVIN,    15. 


TITUS  GUARANTY  COMPANY. 

See  AitflTBACTS,  6. 


TITLE   INSURANCE 

See  Insubance,  936-939. 


TITLE  TO  OFFICE. 

Quo  •warranto  to  try,  see  Quo  Wabbanto, 
IL  c. 


TOBACCO. 


Cigarettes,  see  Cigarettes;  Commebce,  111. 

Duress  as  defense  to  criminal  liability  f<» 
selling  pooled  tobacco  contrary  to  stat- 
ute, see  Duress,  6. 

Evidence  in  prosecution  for  selling  pooled 
tobacco,  see  Evidence,  1677. 


TOBACCO  JinCE. 

On  street  car  step,  see  Cakriebs,  302. 


TOILET  ROOMS. 


Requiring  carrier  to  provide,  see  Cabbiebs, 
1082. 


TOKEN. 

Check  as  false  token,  see  False  Pbetenses, 
20. 


TOLL   BRIDGES. 

See  Bridges,  III. 

♦ » » 

TOLL  GATES. 

Bee  Tolls  and  Toll  Roads. 
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TOLLS  AND  TOLL  ROADS. 

Toll  roads  as  public  highway  within  mean- 
ing of  statute  regulating  operation  of 
automobiles,  see  Automobiles,  2. 

What  constitutes  a  taking  by  eminent  do- 
main, see  Eminent  ItoMAiN,  188. 

Right  of  municipality  to  extend  its  limits 
along,  see  Eminent  Domain,  215. 

Estoppel  to  contest  right  to  collect  tolls, 
see  Estoppel,  13. 

Effect  of  exaction  of  tolls  for  use  of  canal 
to  destroy  character  as  navigable  water 
course,  see  Waters,  4. 

1.  A  county  has  no  inherent  power  to 
collect  tolls  for  the  use  of  a  bridge  which  it 
has  erected,  even  to  defray  the  expense  of 
the  erection.  Breathitt  County  v.  Hammons, 
42:  836,  150  S.  W.  661,  150  Ky.  502. 

(Annotated) 


TOMB. 

Succession  tax  on  money  set  aside  by  tes- 
tator for,  see  Pleading,  639;  Taxes, 
296-298. 


TONTINE  POLICY. 

Right  of  holder  to  accounting,  see  Account- 
ing, 9;  Judgment,  38;  Parties,  169; 
Ple!ading,  156. 

Option  as  to  extended  insurance  iinder,  see 
InsubAncb,  169. 


TOOLS. 

As  baggage,  see  Carriers,  703. 

Exemption  of,  see  Exemptions,  II.  b. 

Master's  duty  as  to,  see  Master  and  Serv- 
ant, II.  a,  4. 

Assumption  of  risk  of  defective  or  danger- 
ous  tools,   see  Masteb  and   Servant, 

n.  b,  3. 


TORNADO. 


Recovery  for  destruction  of  insured  prop- 
erty caused  by,  see  Insubance,  684, 
685. 


TORPEDOES. 


Injury  to  servant  by  torpedo  on  track,  see 
Master  and  Servant,  210,  408,  676. 

Injury  to  child  by  explosion  of,  see  Neg- 
ligence, 143,  144. 

Direction  of  verdict  in  action  for  injury 
to  employee  by,  see  Trial,  766. 
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TORRXINS   "LAW. 

See  Rbcobds  and  Recobdino  Laws. 


♦  ♦» 


TORTS. 

Of  convict;  liability  for,  of  one  hiring.  Bee 

Convicts,  1,  2. 
Liability  of  corporate  oflBcers  for,  see  CoB- 

POBATIONS,  IV.  g,  5,  b. 
Liability  of  corporations  for,  see  Cobpora- 

Tio.NS,  118-123. 
Liability  of  stockholders  for,  see  Coki'OBA- 

TioNS,  331-336;  Statutes,  36G,  367. 
Liability  of  county  for,  see  Counties,  7-12. 
Liability  of  husband  for  tort  of  wife,  see 

Husband  and  Wife,  15-18. 
Liability  of  married  woman,  see  Husband 

AND  Wife,  27-29,  44. 
Right  of   action   by  husband   against  wife 

for,  see  Husband  and  Wife,  201,  202. 
Wife's  right  of  action  against  husband  for, 

see  Husband  and  Wife,  203-207. 
Liability  of  incompetent  person  for,  see  In- 
competent Persons,  III. 
Liability  of  infant  for,  see  Infants,  57,  68, 

63. 
Joint  liability  for,  see  Joint  Cbeditobs  and 

Debtors. 
Action  for  tort  against  labor  organization, 

see  Labob  Organizations,  8-11. 
Action   in  tort  against  landlord  by  tenant 

for  personal  injuries,  see  Landlord  and 

Tenant,  152-153. 
Master's  liability  for,  gee  Master  and  Serv- 
ant, III. 
Municipal  liability  for,  see  Municipal  Cor- 

pobations,  II.  g. 
Parent's    liability    for    torts    of    child,    see 

Pabent  and  Child,  19-24,  54-58. 
Liability  of  partnership  for,  see  Partneb- 

SHIP,  31-34, 
Liability  of  school  district  for,  see  Schools, 

49. 
Liability  of  state  for  torts  of  officers,  see 

State,  30-32. 
Liability    of    reformatories    for    torts    of 

agents,  see  State  Institutions,  8. 
Survival  of  right  of  action  for,  see  Abate- 
ment AND  Revival,  8-12. 
Consolidation  of  actions  for,  see  Action  or 

Suit,  86,  87. 
Whether  action  one  on  contract  or  in  tort, 

see  Action  or  Suit,  73-85. 
Liability  in  tort  of  one  negligently  perform- 
ing contract,  see  Action  or  Suit,  81. 
Right  to  waive  tort  and  sue  on  contract  for 

conversion,  see  Action  or  Suit,  83. 
Joining  cause  of  action  in  tort  with  cause 

of  action  on  contract,   see  Action  or 

Suit,  111. 
Assignability    of   right    of   action   for,    see 

Assignment,  1-3. 
Suing  in  tort  for  negligent  failure  to  stop 

train  for  passenger,  see  Carriers,  183. 
Action  for,  generally,  see  Case. 
Waiver  of,  see  Election  of  Remedies,  14- 

17. 
Action  of,  for  refusal  to  admit  person  to 

theater,  see  Theaters,  2. 
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I  Promise  to  settle  unliquidated  claim  for,  as 
an  account  stated,  see  Accounts,  4. 

Lien  on  assigned  claim  for,  see  Assignment, 
21. 

Right  of  claim  based  on  tort  of  a  partner- 
ship to  share  with  creditors  of  indi- 
vidual partners,  see  AssioNMirvT  for 
Creditors,  14. 

Right  of  action  for,  as  assets  of  bankrupt, 
see  Bankruptcy,  45-52. 

Unliquidated  claims  for,  as  debts  provable 
in  bankruptcy  proceedings,  see  Bank- 
ruptcy, 123-i25. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  I.  e. 

Conspiracy  to  commit,  see  Conspiracy. 

Contribution  between  wrongdoers,  see  Con- 
tribution AND  Indemnity,  5-17. 

Right  of  corporation  to  bring  action  for 
personal  tort,  see  Corporations,  49. 

Measure  of  damages  for,  generally,  see  Dam- 
ages, III.  e. 

Exemplary  damages  for,  see  Damages,  32- 
40. 

Presumption  and  burden  of  proof,  see  Evi- 
dence, 90-92. 

Presumption  of  malice  in  inflicting  injury 
on  trespasser,  see  Evidence,  238. 

Presumption  from  withholding  evidence  in 
action  for,  see  Evidence,  309. 

Variance  in  proof  of,  see  Evidence,  2479- 
2501. 

Exemption  of  homestead  from  liability  for, 
see  Homestead,  29,  30. 

Injunction  against  tortious  acts,  see  In- 
junction, I.  d. 

Lien  created  by  right  of  action  for,  see 
Liens,  1. 

When  statute  of  limitations  begins  to  run, 
see  Limitation  of  Actions,  II.  f. 

Bar  of  statute  of  limitations,  see  Limita- 
tion OF  Actions,  III.  f. 

Matters  as  to  negligence,  generally,  see  Neg- 
ligence. 

Action  for,  against  one  member  of  partner- 
ship without  joining  the  others,  see 
Parties,  176. 

Joinder  of  parties  defendant,  see  Parties, 
192,  197-207. 

Pleading  as  to,  see  Pleading,  II.  1. 

Set-oflf  of  judgment  against  claim  in  tort, 
see  Set-Off  and  Counterci^vim,  42. 

Nonsuit  because  of  nonjoinder  of  parties  in 
action  for,  see  Trial,  696. 

1.  A  tort  feasor  is  answerable  for  all 
the  consequences  that  in  the  natural  course 
of  events  flow  from  his  unlawful  acts,  al- 
though those  results  are  brought  about  by 
the  intervening  agency  of  others,  provided 
the  intervening  agents  were  set  in  motion 
by  the  primary  wrongdoer,  or  their  acts 
were  the  natural  consequences  of  his  original 
act.  Hilligas  v.  Kvms,  26:  284,  124  N.  W. 
925,  88  Neb.  68. 


TOTAI,  DISABILITY. 


Of  insured,  see  Insxjbance,  808-816. 
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TOTAL  LOSS. 

Of  insured  property,  see  Insxtbanoe,  788- 
790,  798,  799. 


TOWAGE. 


Right  of  tug  owners  to  recover  for  loss  of 
towage  remuneration  through  negligent 
sinking  of  tow,  see  Colusion,  7. 

Converting  towage  contract  into  salvage 
contract,  see  Salvage,  4. 


TOAVERMAN. 


As  fellow  servant,  see  Masteb  and  Sebvant, 
812-814. 


TOVrS  HALL. 


Validity  of  election  on  proposition  to  build, 
see  Elections,  19. 


TOWN   ORDERS. 


Larceny  of  town  orders  fraudulently  issued, 
see  Laeceny,  18. 


TOW^NS. 

I.  In  general,   1,  2. 

a.  Incorporation    or    recognition 

by  statute. 

b.  Division  or  annexation,  1,  2. 
II.  Potvers  and  rights,  3—5. 

a.  In  general,  3,  4. 

b.  Property  Hghts,  5. 
III.  Liabilities,  6—S. 

ir.  Officers,  9-15. 

Implied  contract  of,  see  Contracts,  39,  40. 

Larceny  of  town  orders  fraudulently  issued, 
see  Larceny,  18. 

Running  of  limitations  against  warrants  of, 
see  Limitation  of  Actions,  211. 

Ratification  of  void  warrants  of,  see  Munic- 
ipal Corporations,  261. 

Estoppel  of,  see  Estoppel,  22. 

Injunction  against  interference  by,  with 
steps  placed  on  sidewalk,  see  Injunc- 
tion, 379. 

Municipal  corporations,  generally,  see  Mu- 
nicipal Corporations. 

I.  In  general. 

a.  Incorporation  or  recognition  by 
statute. 


(See  TovMS,  I.  m  Digest  L.R.A.  1-10.) 
b.  Division  or  annexation. 


unless  some  provision  is  made  in  the  act 
creating  the  new,  or  exists  under  the  stat- 
ute, respecting  the  property  and  existing 
liabilities  of  the  old  township,  the  old  town- 
ship retains  the  title  to  all  the  public  prop- 
erty, except  such  as  may  be.  located  in  the 
detached  territory,  and  is  responsible  for 
the  debts  contracted  before  the  division. 
Union  Twp.  v.  Oakdale  Twp.  39:  284,  120 
Pac.  968,  30  Okla.  708. 

2.  A  portion  of  an  existing  township 
cut  off  from  it  and  organized  into  a  new 
township  is  not,  in  the  absence  of  statute 
or  order  of  the  commissioners  making  the 
division,  entitled  to  share  in  the  cash  in 
the  treasury  or  in  taxes  collected  from 
levies  made  prior  to  the  division.  Union 
Twp.  V.  Oakdale  Twp.  39:  284,  120  Pac.  968, 
30   Okla.   708.  (Annotated) 

II.  Powers  and  rights. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Interference  with  local  self-government  of, 
see  Constitutional  Law,  144. 

Power  of  town  to  regulate  hitching  of  horses 
in  its  streets,  see  Municipal  Corpora- 
tions, 107. 

Right  to  furnish  medical  aid  to  family  not 
entirely  destitute,  see  Poor  and  Poor 
Laws,  '8. 

3.  A  town  council  has  no  authority  to 
satisfy  a  judgment  obtained  by  the  town  up- 
on payment  of  the  costs  of  the  action,  since 
such  satisfaction  is  in  fact  a  gift  to  the 
judgment  debtor  which  the  council  has  no 
power  to  make.  Farnsworth  v.  Wilbur,  19: 
320,  95  Pac.  642,  49  Wash.  416.     (Annotated) 

4.  A  town  has  no  authority,  by  vote 
of  a  town  meeting,  to  remove  the  members  of 
its  board  of  health,  unless  it  is  conferred  by 
statute.  Atty.  Gen.  ex  rel.  Cole  v.  Stratton, 
9:  572,  79  N.  E.  1073,  194  Mass.  51. 

(Annotated) 

h.  Property  rights. 

(See  also   same  heading   in  Digest  L.R.A. 

1-70.) 

Land  conveyed  to,  in  trust  for  cemetery,  see 
Cemeteries,  1,  2. 

Authority  to  lease  public  property,  see  Mu- 
nicipal Corporations,  306. 

Specific  performance  of  contract  for  sale  of 
land  to,  see  Specific  Performance,  99- 
101. 


5.  A  town  has  no  authority  to  construct 
a  building  for  an  opera  house  or  assem- 
bly hall  where  the  form  of  government  is 
representative,  and  not  democratic,  although 
it  incidentally  provides  for  accommodation 
in  it  of  the  fire  department  and  town  offices. 
1.  Where  a  new  township  is  created  Brooks  v.  Brooklyn,  26:  425,  124  K  W.  868, 
out  of  a  part  of  the  territory  of  an  old  one,  '  146  Iowa,   136.  (Annotated) 
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777.  Liabilities. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Liability  for  defects  or  obstructions  in 
streets,  see  Highways,  IV.  a. 

Liability  for  condition  of  pass  ways,  see 
Municipal  Cobpobations,  337. 

Liability  for  negligence  of  officers,  see  Mu- 
nicipal Cobpobations,  398,  399. 

Licensee's  right  of  action  against  township 
for  nuisance  in  maintaining  open  ditch 
rendering  private  way  unsafe,  see  Nui- 
sances, 67. 

6.  A  township  engaged  in  improving  a 
public  highway  acts  in  the  capacity  of  an 
agency  of  the  state,  and  is  not  liable  to 
an  employee  for  personal  injuries  occa- 
sioned by  the  negligence  of  its  officers. 
Fisher  v.  Delaware  Twp.  41:  1074,  125  Pac. 
94,  87  Kan.  674.  (Annotated) 

7.  A  town  which  accepts  the  state's 
oflFer  of  aid  for  the  permanent  improve- 
ment of  its  highways,  and  undertakes  the 
work  of  such  improvement,  does  not,  be- 
cause of  the  fact  that  it  acts  voluntarily, 
lose  its  character  of  a  governmental  agency 
in  the  performance  of  the  work,  so  as  to 
become  liable  for  injuries  to  employees, 
which  are  caused  by  its  negligent  method 
of  doing  the  work.  Gates  v.  Milan,  35: 
599,  80  Atl.  39,  76  N.  H.  136. 

8.  The  negligence  of  a  town  in  the  un- 
authorized operation  of  an  electric  lighting 
plant  imposes  no  liability  on  it  for  a  re- 
sulting injury.  Posey  v.  North  Birming- 
ham, 15:  711,  45  So.  663,  154  Ala.  511. 

IV.   Officers. 

Damages  for  causing  delay  to  contractor  in 
collection  of  amount  due  him,  see  Dam- 
ages, 103. 

Mandamus  to  town  officer,  see  MAifDAMUS, 
I.  d. 

Mandamus  to  compel  treasurer  to  pay  town 
orders,  see  Mandamus,  60. 

Pledge  of  town  orders  by  town  treasurer, 
see  Pledge  and  Collateral  Secubity, 
18,  19. 

Right  of  trustees  to  sign  remonstrance 
against  proposed  public  improvement, 
see  Public  Impbovements,  14. 

See  also  supra,  3,  4. 

9.  The  mere  fact  that  trustees  of  a 
town  have  not  by  ordinance  provided  a  place 
for  meeting  will  not  render  invalid  proceed- 
ings had  at  a  regular  or  called  meeting,  un- 
der a  statute  providing  that  all  meetings 
shall  be  within  the  corporate  limits  of  the 
town,  "at  such  place  as  may  be  designated 
by  ordinance,  and  shall  be  public."  Wells 
v.  Mt.  Olivet,  11:  1080,  102  S.  W.  1182,  126 
Ky.   131. 

10.  A  town  treasurer  has  no  authority, 
by  virtue  of  his  office,  to  borrow  money  for 
the  use  of  the  town.  New  Haven  v.  Weston, 
46:  921,   86   Atl.   996,   87   Vt.   7. 

11.  The  selectmen  of  a  town  are  au- 
thorized to  borrow  money  on  its  behalf,  from 
Digest  1-52  I..B,.A.(N.S.) 


time  to  time,  as  the  necessities  of  the  town 
require.  New  Haven  v.  Weston,  46:  921, 
86  Atl.  996,  87  Vt.  7. 

12.  The  selectmen  of  a  town  may  recog- 
nize and  validate  receipts  given  by  the  town 
treasurer  without  authority  for  money  ad- 
vanced to  him  by  strangers  to  meet  current 
expenses.  New  Haven  v.  Weston,  46:  921, 
86  Atl.  996,  87  Vt.  7. 

13.  In  an  action  by  a  contractor  against 
a  township  trustee  for  failure  and  refusal 
to  put  in  operation  the  machinery  provided 
by  law  for  the  collection  of  taxes  and 
moneys  in  order  to  collect  an  amount  due 
the  contractor,  an  order  enjoining  the  col- 
lection of  the  assessment  on  the  ground  that 
the  trustee  had  not  proceeded  in  the  mat- 
ter as  by  law  provided  is  not  available  to 
such  trustee  as  a  defense.  Hupe  v.  Som- 
mer,  43:  565,  129  Pac.  136,  88  Kan.  561. 

14.  Where  the  liability  of  a  county  for 
work  done  by  a  contractor  is  not  dependent 
upon  the  collection  of  a  tax  for  the  work 
thus  done,  but  is  dependent  upon  a  certifi- 
cate from  the  township  trustee  to  the  effect 
that  the  work  has  been  completed  to  his 
satisfaction,  an  injunction  forbidding  mere- 
ly the  collection  of  the  tax  is  not  a  defense 
to  an  action  against  the  trustee  for  failure 
to  file  the  certificate.  Hupe  v.  Sommer, 
43:  565,  129  Pac.  136,  88  Kan.  561. 

16.  A  township  trustee  who,  upon  the 
failure  of  landowners  to  construct  a  drain- 
age ditch,  sells  the  work  of  constructing 
such  ditch  as  provided  by  statute,  and  who 
thereafter  fails,  and  refuses  to  proceed  as 
the  law  provides  for  the  collection  of  the 
money  and  the  payment  of  the  contractor,  is 
liable  for  whatever  loss  is  thereby  occa- 
sioned to  such  contractor.  Hupe  v,  Som- 
mer, 43:  565,  129  Pac.  138,  88  Kan.  561. 


TOWN   SITE. 


Effect  of  plat  of,  to  dedicate  to  public,  use 
of  water,  see  Dedication,  22. 

Dedication  of  land  for  highway  by  permit- 
ting its  designation  for  such  on  town- 
site  map,  see  Dedication,  35. 

On  public  lands,  see  Public  Lands,  4. 


TOT  PISTOL. 


Sale  of,  in  violation  of  statute,  see  Neqli- 
.  QENCE,  63. 


TRACKAGE. 


Escheat  of   property   of   railroad   held   fwr 
additional  trackage,   see  Escheat,   10. 


TRACK  CONNECTIONS. 

See  Railboads,  II.  b. 
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TRACKS. 

Opinion  evidence  as  to  difference  in  charac- 
teristics of  tracks  of  man  walking  and 
running,  see  Evidence,  1185. 

Comparison  of,  with  shoes  worn  by  accused, 
see  EviUKNCE,  1989. 


TRACK  AVALKER. 

Assumption   of    risk    by,   see    Masteb   and 
Sekvant,  502. 


TRACTION   COMPANY. 

Exercise  of   eminent  domain   by,   see  Emi- 
nent Domain,  71. 


TRACTION  ENGINE. 

Injury  caused  to  driver  of,  by  fall  of  bridge, 

see  Bridges,  18. 
Regulation  as  to  driving  of,  across  bridge, 

see  CaNsTiTUTiONAL  Law,  159. 
Right  to   use   in   highway,   see  Highways, 

66,  67. 


TRADE. 

Combinations  in  restraint  of,  see  CoN- 
spibace  ;  Monopoly  and  Combinations. 

Validity  of  agreement  in  restraint  of,  see 
Contracts,  III.  e;  Monopoly  and  Com- 
binations, II. 

Evidence  of  custom  or  habit  in,  see  Evi- 
dence, 1522-1526. 

Unfair  competition  in,  see  Unfair  Compe- 

XITION. 


TRADE  DISPUTE. 


Criminality  of,  see  Conspiracy,  33,  34. 


TRADE    FIXTURES. 


In  general,  see  Fixtures. 


TRADE   INDUCEMENTS. 

Requiring  payment  in  cash  of  value  of  trade 
inducements  offered  to  purchasers,  see 
Constitutional  Law,  420. 


TRADEMARKS. 


///.  Transfer  of,  11. 

IV.  Infringement,  12—25. 

V.  Defenses,  26—29. 
VI.  Registration,  30. 

Penal  statute  against  refilling  original 
package  labeled  with  trademark,  see 
Constitutional  Law,  502. 

Taxation  of,  see  Taxes,  72. 

Trade  secrets,  see  Secrets. 

Tradename,  see  Tradename. 

Unfair  competition  generally,  see  Unfaib 
Competition. 

/.  In  general;  right  to. 

(See  also   same  heading   in  Digest  L.R.A. 

1-70.) 

See  also  Tradename,  18. 

1.  That  a  seller  of  shoes  is  not  the 
manufacturer  of  them  does  not  prevent  his 
obtaining  a  valid  trademark  in  connection 
with  them,  if  he  has  them  manufactured  to 
his  order,  controlling  the  design,  materials, 
and  workmanship.  Nelson  v.  J.  H.  Winchell 
&  Co.  23:  1150,  89  N.  E.  180,  203  Mass.  75. 

2.  A  corporation  cannot  claim  the  ex- 
clusive right  to  its  name  as  a  trademark, 
where  it  has  never  applied  the  name  dis- 
tinctively to  the  product  in  which  it  deals. 
Eastern  Outfitting  Co.  v.  Manheim,  35: 
251,  110  Pac.  23,  59  Wash.  428. 

II.  What  may  be. 

(See  also   same  heading  in   Digest  L.BJL. 

1-70.) 

Use  of  national  flag  as  part  of,  see  Flag,  1. 


J.  In  general;  right  to,  1,  2. 
II.  What  may  he,  3-10. 
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3.  A  manufacturer  may  adopt  and  use 
both  a  word  mark  and  a  pictorial  mark  in 
connection  with  his  product,  and  keep  them 
separate  by  registration  and  advertisement, 
so  that  they  cannot  be  used  separately  by 
competitors,  although  he  has  always  used 
them  conjointly  on  his  own  product.  Enoch 
Morgan's  Sons  Co.  v.  Ward,  12:  729,  152 
Fed.  690,  81  C.  C.  A.  616. 

4.  A  valid  trademark  may  be  secured  in 
in  a  combination  of  the  name  of  the  place 
where  the  goods  are  manufactured  with  that 
of  the  manufacturer.  W.  R.  Lynn  Shoe  Co. 
v.  Auburn-Lynn  Shoe  Co.  4:  960,  62  Atl.  499, 
100  Me.  461. 
Particular  ^v^ords. 

5.  A  word,  though  invented  for  the  pur- 
pose of  describing  the  article  to  which  ap- 
plied, cannot,  having  become  descriptive 
thereof,  be  considered  an  "invented  word" 
or  a  "word  having  no  direct  reference  to 
the  character  or  quality  of  the  goods,"  with- 
in the  meaning  of  a  statutory  provision  per- 
mitting the  registration  of  such  a  word  as 
a  trademark.  Re  Gestetner's  Trademark,  1 
B.  R.  C.  640,  [1908]  1  Ch.  513.  Also  Re- 
ported in  77  L.  J.  Ch.  N.  S.  298,  98  L.  T. 
N.  S.  121,  25  R.  P.  C.  156. 

j  6.  The  word  "Cyclostyle,"  applied  to  a 

patented  pen  used  in  a  process  for  making 
164 
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fac-simile  copies  of  writings  and  designs, 
and  to  the  stationery  and  apparatus  used 
in  connection  therewith,  which  has  become 
known  to  the  public  as  the  name  or  such 
article  and  its  accessories,  is  not  "a  fancy 
word  not  in  common  use"  within  the  mean- 
ing of  a  statute  permitting  the  registration 
of  such  a  word  as  a  trademark.  Re  Ges- 
tetncr's  Trademark,  1  B.  R.  C.  640,  [1908] 
1  Ch.  513.  Also  Reported  in  77  L.  J.  Ch. 
N.  S.  298,  98  L.  T.  N.  S.  121,  25  R.  P.  C. 
156. 

7.  The  word  "sunshine,"  used  to  in- 
dicate the  origin  and  identity  of  the  manu- 
facture of  stoves,  is  a  valid  trademark. 
Reading  Stove  Works,  Orr,  P.  &  Co.  v.  S. 
M.  Howes  Co.  21:979,  87  N.  E.  751,  201 
Mass.  437. 

8.  There  is  not  sufficient  dissimilarity 
between  the  names  "Atlas  Assurance  Com- 
pany, Limited,"  and  "Atlas  Insurance  Com- 
pany," when  used  by  two  fire  insurance 
companies,  to  disentitle  the  owner  of  the 
former  to  relief  against  the  use  of  the  lat- 
tfer.  Atlas  Assur.  Co.  v.  Atlas  Ins.  Co.  15: 
625,  112  N.  W.  232,  138  Iowa,  228. 

9.  The  words  "Crown"  and  "James- 
town" may,  when  applied  in  combination 
with  other  words  to  a  manufactured  article, 
indicate  origin  and  manufacture,  and,  as  so 
combined,  be  the  subject  of  a  valid  trade- 
mark. Virginia  Baking  Co.  v.  Southern  Bis- 
cuit Works,  30:  167,  68  S.  E.  261,  111  Va. 
227. 

10.  The  ordinary  Italian  word  "Tipo," 
signifying  type  or  kind,  cannot  be  adopted 
as  a  trademark  in  connection  with  other 
words  merely  designating  the  type  or 
kind.  Italian  Swiss  Colony  v.  Italian  Vine- 
yard Co.  32:  439,  110  Pac.  913,  158  Cal.  252. 

///.  Transfer  of. 

(See  also  same  heading   in  Digest   L.R.A. 

1-70.) 

See  also  infra,  12. 

11.  A  trademark  adopted  to  designate  a 
brand  of  cigars  of  a  particular  manufacturer 
is  not  assignable  separate  from  the  good 
will  of  the  business  to  which  it  was  at- 
tached. Falk  V.  American  West  Indies  Trad- 
ing Co.  i:  704,  73  N.  E.  239,  180  N.  Y.  445. 

(Annotated) 

IV.  Infringement. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Defenses,  see  infra,  V. 

Review  of  finding  of  master  as  to,  see  Ap- 
peal AND  Error,  1009. 

Jurisdiction  of  state  court  of  suit  for,  see 
COUHTS,  209. 

Measure  of  damages  for,  see  Damages,  594- 
603. 

Punitive  damages  for,  see  Damages,  36,  37. 

Injunction  against,  see  Injunction,  387. 

Infringement  of  tradename,  see  Tradename, 
8-23 
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12.  A  judgment  for  infringement  in  favor 
of  a  transferee  of  a  trademark  is  not  sus- 
tained by  the  evidence  where  there  is  noth- 
ing to  show  the  transfer  to  him  of  any- 
thing but  the  naked  trademark.  Falk  v. 
American  West  Indies  Trading  Co.  i:  704, 
73  N.  E.  239,  180  N.  Y.  445. 

13.  One  who,  by  the  consent  and  aid  of 
the  owner  of  a  trademark,  acquires  the  rep- 
utation of  being  the  manufacturer  of  the 
goods  sold  under  it,  cannot  continue  to 
make  use  of  it  on  his  goods  after  the  con- 
sent of  the  owner  is  withdrawn.  Nelson 
V.  J.  IT.  Winchell  &  Co.  23:  1150,  89  N.  E. 
180,  203  Mass.  75. 

14.  One  cannot  acquire  for  one  member 
of  a  class  of  goods  a  trademark  which  an- 
other has  applied  to  another  member  of  the 
class,  as  baking  powder  and  baking  soila, 
and  an  attempt  to  make  such  application 
will  constitute  an  infringement  of  the  prior 
right.  Layton  Pure  Food  Co.  v.  Church 
&  Dwight  Co.  32:  274,  182  Fed.  35.  104  C. 
C.  A.  475. 

15.  One  who  refills  a  small  package  bear- 
ing another's  trademark  from  a  large  re- 
ceptacle, and  sells  therefrom,  is  liable  to 
conviction  under  a  statute  making  guilty 
of  a  misdemeanor  one  who  knowingly  sells 
any  goods  which  are  represented  in  any 
manner  to  be  the  product  of  another,  un- 
less they  are  contained  in  the  original  pack- 
ages and  are  under  the  labels  placed  there- 
on by  the  manufacturer.  People  v.  Luhrs, 
25:  473,  89  N.  E.  171,  195  N.  Y.  377. 
Name  or  phrase. 

16.  A  manufacturer  cannot,  by  adopting 
a  distinct  dress  for  his  product,  utilize  a 
word  which  so  nearly  resembles,  as  to  be 
likely  to  mislead  new  customers,  one  which 
has  been  coined  by  another  manufacturer 
for  his  product,  which  has  been  extensively 
advertised  under  the  coined  name  until  a 
valuable  good  will  has  been  built  up  in  it. 
Enoch  Morgan's  Sons  Co.  v.  Ward,  12:  729, 
152  Fed.  690,  81  C.  C.  A.  616.       (Annotated) 

17.  One  cannot  make  a  sale  of  parts  of 
a  stove,  upon  which  he  places  the  initials  of 
the  name  which  another  has  adopted  for  a 
trademark  for  the  stoves  manufactured  by 
him,  which  initials  the  latter  uses  upon 
parts  manufactured  by  him,  in  connection 
with  the  numerals  designating  the  particu- 
lar style  of  stoves  to  which  they  belong,  to 
indicate  that  they  are  intended  to  form  com- 
ponent part  of  the  stoves  covered  by  his 
trademark.  Reading  Stove  Works,  Orr,  P. 
&  Co.  V.  S.  M.  Howes  Co.  21 :  J979,  87  X.  E.  t 
751,  201  Mass.  437. 

18.  A  person  may  bona  fide  use  his  own 
name  upon  marks  or  brands  placed  upon  ar- 
ticles of  his  own  manufacture,  although  it 
has  first  been  rightfully  u=ed  by  arother 
who  had  established  the  reputation  of,  and 
built  up  a  trade  in,  like  articles  bj'  the  use 
of  the  same  name  in  a  trademark,  sign,  or 
label  thereon;  but  he  cannot  by  artifice,  de- 
vice, or  otherwise,  induce  or  attempt  to  in- 
duce the  belief  in  customers  or  others  de- 
siring to  purchase,  that  the  ar+icles  so 
marked  are  the  product  of  the  other.    MtwA 
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Mill   &   E.   Co.   V.   Kramer   Milling   Co.   28: 
934,  109   Pac.   (502,  82   Kan.  679. 

19.  A  registration  as  a  trademark  of  a 
name  applied  to  a  periodical  devoted  to 
the  publication  of  a  series  of  stories,  does 
not  prevent  the  application  of  the  name 
to  moving  picture  plays  which  deal  with 
adventures  similar  to  those  of  the  hero  of 
the  published  series,  who  bears  the  name 
applied  to  the  periodical.  Atlas  Mfg.  Co. 
v.  Smith,  47:  1002,  204  Fed.  398.  122  C.  C. 
A.   568. 

20.  "Sopono"  as  a  name  for  scouring 
powder  infringes  "Sapolio"  as  a  name  for 
scouring  soap.  Enoch  Morgan's  Sons  Co.  v. 
Ward,  12:  729,  152  Fed.  690,  81  C.  C.  A. 
616. 

21.  The  adoption  by  a  corporation  of  the 
name  "Auburn-Lynn  Shoe  Company"  is  an 
infringement  of  the  property  rights  of  an- 
other corporation  doing  business  in  the  same 
place,  which  has  adopted  the  name  "Au- 
burn-Lynn" as  a  trademark  for  shoes  manu- 
factured by  it,  without  proof  of  fraudulent 
intent  on  the  part  of  the  former.  W.  R. 
Lynn  Shoe  Co.  v.  Auburn -Lvnn  Shoe  Co.  4: 
960,  62  Atl.  499,  100  Me.  46L 

22.  One  who  has  applied  the  words 
"Crown"  and  "Jamestown"  to  crackers  and 
small  cakes,  respectively,  cannot  complain 
that  they  are  respectively  applied  by  an- 
other manufacturer  to  ginger  snaps  and 
larger  cakes  of  an  entirely  different  class. 
Virginia  Baking  Co.  v.  Southern  Biscuit 
Works,  so:  167,  68  S.  E.  261,  111   Va.  227. 

(Annotated) 
Of  laborers  or  trade  unions. 
Proof    of    allegation    of    infringement,    see 
Evidence,  2482. 

23.  The  legislature  may  provide  for  the 
registration  of  a  union  label,  and  make  the 
unauthorized  use  thereof  a  misdemeanor. 
People  v.  Dantuma,  39:  1190,  96  N.  E.  1087, 
252  ill.  561. 

24.  One  not  entitled  to  use  a  union  label, 
who  contracts  to  do  a  job  of  printing,  is  not 
subject  to  a  penalty  for  use  of  the  label  on 
the  work  if  it  is  placed  there  by  a  sub- 
contractor who  has  a  right  to  use  it,  and 
to  whom  the  job  was  sublet  in  good  faith 
with  nothing  in  the  contract  to  prevent  it. 
People  v.  Dantuma,  39:  1190,  96  N.  E.  1087, 
252  111.  561.  (Annotated) 
Pictorial  \i7orks. 

25.  The  pictorial  representation  of  a 
young  woman  with  face  reflected  in  a  pan  as 
a  mark  for  scouring  soap  infringes  a  mark 
consisting  of  a  representation  of  a  young 
man  with  face  so  reflected,  which  had  pre- 
viously been  adopted  for  the  same  ])urpose. 
Enoch  Morgan's  Sons  Co.  v.  Ward,  12:  729, 
152  Fed.  690,  81  C.  C.  A.  616. 

F.   Defenses. 

(See   also   same   heading   in   Digett   L.R.A. 

1-10.) 

Fraud  in  obtaining  as,  see  Evide.xce,  2083. 
See  also  Injunction,  40L 

26.  One  who,  doing  business  under  an 
assumed  name,  acquires  a  trademark  in  such 
Digest   1-52  L.R.A.(N.S.) 


name,  may  license  or  assign  the  use  of  such 
mark  in  connection  with  such  name,  and 
does  not  thereby  lose  the  right  to  assume 
its  use  again  upon  termination  of  the  li- 
cense. Nelson  v.  J.  H.  Winchell  &  Co.  23: 
1 1 50,  89  N.  E.  180,  203  Mass.  75. 

27.  The  mere  fact  that  a  jobber  of  shoos 
who  has  them  manufactured  under  his  di- 
rection, for  his  trade,  uses  a  letter  head  in 
which  he  describes  himself  as  a  manufac- 
turer of  shoes,  is  not  such  fraud  as  will  de- 
stroy his  right  to  equitable  relief  against 
one  who  infringes  his  trademark.  Nelson 
V.  J.  n.  Winchell  &  Co.  23:  1150,  89  N.  E. 
180,  203  Mass.  75.  (Annotated) 

28.  One  who  makes  use  of  another's 
trademark  after  notice  and  warning  not  to 
do  so  cannot  be  said  to  be  free  from  wrong- 
ful intent,  so  as  to  avoid  liability  for 
profits,  although  he  acted  under  advice  of 
counsel,  if  he  did  not  acquaint  the  counsel 
will  all  the  facts  material  to  the  question. 
Nelson  v.  J.  H.  Winchell  &  Co.  23:  1150, 
89  N.  E.  180,  203  Mass.  75. 

I<aclies. 

Laches     as    defense,     see    Limitations    of 
Actions,  72-74. 

29.  A  delay  of  two  years  in  seeking  to 
recover  profits  due  to  the  infringement  of 
a  trademark,  which  is  caused  in  part  by 
negotiations  for  a  settlement,  will  not  bar 
a  right  to  maintain  the  suit,  at  least,  where 
defendants  act  under  express  notice  that 
they  would  be  held  accountable  for  infringe- 
ment of  plaintiff's  rights.  Nelson  v.  J.  H. 
Winchell  &  Co.  23:  1150,  89  N.  E.  180,  203 
Mass.  75. 

YI.  Registration. 

(See   also   same   heading   in   Digest   L.R.A. 

1-10.) 

30.  In  disposing  of  an  application  to 
remove  a  trademark  from  the  register  un- 
der §  36  of  the  trademark's  act  1905,  its 
right  to  registration  is  to  be  determined 
with  reference  to  the  facts  and  the  law  in 
force  at  the  date  of  the  motion  to  expunge, 
and  not  the  law  in  force  at  the  date  of  its 
registration.  Per  Buckley,  L.  J.  in  Re 
Gestetner's  Trademark.  1  B.  R.  C.  640, 
[1908]  1  Ch.  513.  Also  Reported  in  77  L.  J. 
Ch.  N.  S.  298,  98  N.  T.  N.  S,  121,  25  R.  P. 
C.   156. 
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Right  of  trustee  for  creditors  to  transfer 
good  will  connected  with,  see  Assign- 
ments FOR  Creditors,  4. 

Injunction  against  corporate  officers  where 
corporation  has  made  unfair  use  of  its 
corporate  name,  see  Corporations,  308. 

Trademark,  see  Trademark. 

Unfair  competition  generally,  see  LTnfair 
Competition. 

Acquisition  of. 

1.  Where  an   article   is   made   under   a 
patent,  the  manufacturer  cannot,  after  the 
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patent  has  expired,  claim  a  monopoly  in 
the  name  by  which  the  article  has  become 
exclusively  known  to  the  public.  Re  Gestet- 
ner's  Trademark,  1  B.  R.  C.  640,  [1908]  1 
Oh.  513.  Also  Reported  in  77  L.  J.  Ch.  N. 
S.  298,  98  L.  T.  N.  S.  121,  25  R.  P.  C.  156. 

(Annotated) 

2.  A  sale  by  a  publisher's  assignee  for 
creditors  of  plates,  publishing  rights,  books 
in  process,  and  books  manufactured,  if  made 
for  the  best  interests  of  creditors,  includes 
the  right  to  use  the  publisher's  name  in 
using  and  making  available  books  in  process 
of  manufacture,  and  the  plates  for  printing 
others.  Lothrop  Pub.  Co.  v.  Lothrop,  L 
&  S.  Ck).  5:  1077,  77  N.  E.  841,  191  Mass. 
353. 

3.  The  use  by  diflferent  persons,  upon  a 
particular  manufactured  article,  for  a  short 
time  and  in  a  distant  section  of  the  country, 
of  a  label  containing  a  particular  word, 
printed  for  the  use  of  any  purchaser,  will 
not  prevent  the  acquisition  of  the  word  as 
a  tradename  by  one  who  works  up  under 
it  a  trade  in  such  article  in  a  particular 
section  of  the  country.  Cohen  v.  Nagle, 
2:  964,  76  N.  E.  276,  190  Mass.  4. 

(Annotated) 

4.  A  receiver's  conveyance  of  the  assets 
of  an  insolvent  corporation,  including  the 
good  will,  confers  upon  the  purchaser  the 
right  to  designate  the  products  of  the  busi- 
ness by  the  same  terms  that  the  company 
had  done.  Hall's  Safe  Co.  v.  Herring-Hall- 
Marvin  Safe  Co.  14:  1 1 82,  146  Fed.  37,  76 
C.  C.  A.  495. 

'What   may   be. 
See  also  infra,  17. 

5.  The  use  of  a  name  upon  a  particular 
manufactured  article,  which  has  no  tend- 
ency to  designate  origin,  or  to  prove  that 
anybody  acquires,  or  supposes  he  is  acquir- 
ing, any  right  under  it,  neither  gives  nor 
takes  away  any  rights  in  the  name,  but 
leaves  open  its  adoption  by  anyone  as  a 
tradename.  Cohen  v.  Nagle,  a:  964,  76  N. 
E.  276,  190  Mass.  4. 

6.  The  one  first  putting  a  flaring  front 
on  a  lamp  shell  of  his  design  is  not  entitled 
to  a  monopoly  on  the  words  "flare  front" 
in  connection  with  lamps,  in  the  absence  of 
anything  to  show  that  the  words  have  ac- 
quired a  secondary  meaning.  Rushmore  v. 
Manhattan  Screw  &  S.  Works,  19:  269,  163 
Fed.  939,  90  C.  C.  A.  299. 

7.  One  to  whose  tradename  the  name  of 
the  city  in  which  he  transacts  his  business 
has  been  added  cannot  be  charged  with  dis- 
honesty in  adopting  such  name,  where  the 
addition  was  made  by  the  public  and  he 
merely  acquiesced  therein.  Dyment  v.  Lewis, 
26:  73,  123  N.  W.  244,  144  Iowa,  509. 
Right  of  corporation  to  nse. 

Name  of  corporations,  see  Cokpobations, 
I.  d. 

Infringement;  unfair  competition. 

Rights  on  appeal  from  injunction  against 
infringement,  see  Appeal  and  Ebbob, 
518. 

Accounting  for  profits  on  grant  of  injunc- 
tion to  restrain  wrongful  use  of,  see 
Equity,  129. 
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Injunction  to  protect,  see  Injunction,  388- 

394,  444. 
Grant    of    relief    not    asked    for,    to    one 

charged    with    unfair    competition,    see 

Pleading,  71. 
See  also  Trademarks,   19-22. 

8.  The  expiration  of  a  license  to  use  a 
trademark  which  has  been  acquired  for  use 
in  connection  with  a  business  name  will 
terminate  the  right  to  use  the  name  in  con- 
nection with  which  it  was  used.  Nelson  v. 
J.  H.  Winchell  &  Co.  23:  1150,  89  N.  E. 
180,  203  Mass.   75. 

9.  Fraudulent  intent  is  necessary  to 
constitute  unfair  competition  by  the  use  of 
names  in  such  a  manner  as  to  convey  to  the 
trade  the  impression  that  the  goods  of  one 
manufacturer  are  those  of  another.  W.  li. 
Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe  Co.  4: 
960,  62  Atl.  499,  100  Me.  461.       (Annotated) 

10.  Unfair  competition  in  trade  by  the 
use  of  names  in  such  a  manner  as  to  induce 
the  trade  to  believe  that  the  goods  of  one 
manufacturer  are  those  of  another  is  not 
avoided  by  merely  substituting  one  name  for 
another  on  the  old  trade  literature  so  as  not 
to  obliterate  the  old  name,  but  convey  the 
impression  of  succession  to  the  rights  con- 
nected with  it.  W.  R.  Lynn  Shoe  Co.  v. 
Auburn-Lynn  Shoe  Co.  4:  960,  62  Atl.  499, 
100  Me.  461. 

11.  That  a  tradename  is  used  by  a  mu- 
nicipal corporation  in  designating  the  kind 
of  pavement  for  which  bids  are  invited,  will 
not  entitle  the  owner  of  the  name  to  pre- 
vent others  from  bidding  for  the  work,  where 
the  ordinance  specifies  the  materials  to  be 
used  and  their  proportions,  so  that  there  is 
nothing  to  deceive  the  municipality  into  the 
belief  that  all  bidders  were  to  furnish  a 
pavement  made  only  by  the  owner  of  the 
name.  Warren  Bros.  Co.  v.  Barber  Asphalt 
Paving  Co.  12:  339,  108  N.  W.  652,  145  Mich. 
79.  (Annotated) 

12.  It  is  an  infringement  on  a  legally  ac- 
quired trade  name  to  use  in  the  same  lo- 
cality and  in  the  same  line  of  business  an- 
other name  of  such  similar  import  that 
the  ordinary  attention  of  persons  or  cus- 
tomers would  not  disclose  the  difference 
between  the  two  names.  Regent  Shoe  Mfg. 
Co.  V.  Haaker,  4:  447,  106  N.  W.  595,  75  Neb. 
426. 

13.  To  constitute  an  infringement  on 
a  trade  name,  it  is  necessary  that  the  two 
places  of  business  be  in  actual  competition 
with  each  other;  and  where  one  of  the 
concerns  is  engaged  exclusively  in  retailing 
boots,  shoes,  and  rubbers,  and  the  other 
in  the  manufacture  and  wholesale  jobbing 
of  such  goods,  there  is  no  such  competition 
as  will  warrant  an  order  restraining  the 
latter  at  the  suit  of  the  former,  although 
the  names  of  the  firms  are  of  similar  im- 
port, and  although  the  retail  firm  had  legal- 
ly acquired  its  trade  name  before  the  organ- 
ization of  the  wholesale  company.  Regent 
Shoe  Mfg.  Co.  V.  Haaker,  4:  447,  106  N. 
W.  595,  75  Neb.  426.  (Annotated) 

14.  A  mercantile  company  which  has  ac- 
quired a  trade  name  in  a  particular  locality 
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is  entitled  to  protection  against  unfair 
competition  in  its  particular  line  of  business 
by  the  use  by  a  competitor  of  a  name  of 
such  similar  import  as  probably  to  deceive 
the  public  in  such  a  manner  as  to  work  a 
fraud  on  the  good  will  of  such  trade  name. 
Regent  Shoe  Mfg.  Co.  v.  Haaker,  4:  447, 
106  N.  W.  595,  75  Neb.  426. 

15.  That  a  corporation  doing  a  local  re- 
tail business  has  complied  with  the  laws 
giving  it  a  right  to  do  business  does  not 
entitle  it  to  the  exclusive  use  of  its  name 
as  a  tradename  throughout  the  state,  so  as 
to  prevent  the  establishment  of  a  similar 
business  in  another  locality  under  the  same 
name  by  another  person.  Eastern  Out- 
fitting Co.  V.  Manheim,  35:  251,  110  Pac. 
23,  59  Wash.  428. 

16.  The  name  "Sioux  City  Robe  &  Tan- 
ning Company"  which  is  conducted  in  the 
city  named,  under  which  a  business  has  been 
built  up  at  great  cost  in  advertising,  labor, 
and  sagacity,  may  be  protected  from  adop- 
tion by  a  rival  who  desires  the  benefit  of 
the  good  will  belonging  to  it,  under  the  law 
forbidding  unfair  competition  in  trade.  Dy- 
ment  v.  Lewis,  26:  73,  123  N.  W.  244,  144 
Iowa,  509. 

17.  Although  the  name  of  a  city  in  which 
goods  are  manufactured  cannot  be  used  as  a 
trademark,  one  to  whose  tradename  which, 
if  used  alone,  would  have  sufficient  original- 
ity to  be  entitled  to  protection,  the  name 
of  the  city  has  been  connected  by  the  pub- 
lic so  as  to  form  a  complete  whole,  until, 
through  advertising  and  long  application,  a 
business  has  been  established  under  it,  may 
be  protected  in  the  use  of  such  name,  under 
the  law  forbidding  unfair  competition  in 
trade.  Dvment  v.  Lewis,  26:  73,  123  N.  W. 
244,  144  Iowa,  509.  (Annotated) 

18.  An  insurance  company  may  be  pro- 
tected in  the  use  of  trademarks,  symbols,  or 
devices,  although  its  business  does  not  re- 
quire their  use  in  connection  with  a  manu- 
factured article.  Atlas  Assur.  Co.  v.  Atlas 
Ins.  Co.  15:  625,  112  N.  W.  232,  138  Iowa, 
228. 

19.  Use  by  a  publisher  of  his  own  name 
upon  a  book  issued  under  a  name  the  copy- 
right upon  which  by  another  had  expired 
will  not,  alone,  svilFice  to  prevent  an  in- 
fringement of  the  latter's  rights,  if  it  is  not 
sufficient  to  overcome  the  impression  con- 
veyed by  prominent  features  of  the  title 
page  and  imprints  on  the  back  that  the 
work  is  actually  that  of  the  owner  of  the 
copyright.  G.  &  C.  Merriam  Co.  v.  Ogilvie, 
16:  549,  159  Fed.  638,  88  C.  C.  A.  596. 

20.  A  manufacturer  seeking  to  protect 
a  tradename  from  unfair  competition  will 
not  be  refused  relief  merely  because  for  sev- 
eral years  he  circulated  catalogues  and  price 
lists  containing  false  statements  as  to  his 
exclusive  right  to  the  name,  where  it  is  not 
proved  that  the  tradename  owes  its  value 
in  a  material  degree  to  the  false  representa- 
tions, and  the  publication  has  ceased  prior 
to  the  filing  of  the  bill.  Johnson  v.  Seabury 
(N.  J.  Err.  &  App.)  12:  1201,  67  Atl.  36,  71 
N.  J.  Eq.  750.  (Annotated) 

21.  The  personal  representative  of  one 
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who  has  established  a  trade  right  in  the 
use  of  his  own  name  in  connection  with  a 
manufactured  product  may  lose  the  right  of 
protection  in  the  use  of  such  name  in  the 
business  continued  by  him,  if  he  leads  the 
public  to  believe  that  the  originator  of  the 
business  is  still  alive,  and  his  personality 
was  a  factor  in  the  creation  and  retention 
of  the  good  will  which  the  product  enjoyed. 
Hazlett  V.  Pollack  Stogie  Co.  39:  632,  195 
Fed.  28,  115  C.  C.  A.  30. 

,22.  A  name  like  "Finney's  Orchestra" 
may  be  protected  against  unfair  competition 
by  those  whose  efforts  have  made  it  valuable, 
although  the  one  who  originated  the  organi- 
zation and  gave  it  his  name  is  dead.  Fin- 
ney's Orchestra  v.  Finney's  Famous  Orches- 
tra, 28:  458,  126  N.  W.  198,  161  Mich.  289. 

(Annotated) 

23.  The  doctrine  of  unfair  trade  does 
not  apply  to  prevent  the  application  to  a 
moving  picture  play  of  a  name  which  has 
been  applied  for  a  long  series  of  years  by 
the  publisher  of  a  periodical  series  of 
stories,  to  the  pamphlet  containing  such 
stories,  although  the  incidents  of  the  play 
are  similar  in  character  to  those  depicted 
in  the  periodical,  if  they  are  not  based  on 
the  published  stories.  Atlas  Mfg.  Co.  v. 
Smith,  47:  1002,  204  Fed.  398,  122  C.  C.  A. 
568.  (Annotated) 


TRADE  PROTECTION  SOCIETY. 

See  Commercial  Agency. 


■♦*» 


TRADE  SECRETS. 

See  Seceets. 


■♦»» 


TRADE  UNIONS. 

See  Labor  Organizations. 


TRADING    STAMPS. 

Prohibition  of  use  of,  as  restraint  on  right 
of  contract,  see  Constitutional  Law, 
459. 

Validity  of  statute  prohibiting  business  of, 
see  Constitutional  Law,  693,  694. 

Libel  by  publication  in  regard  to,  see  Libel 
AND  Slander,  22. 

License  tax  on  business  of,  see  License,  76. 

Issue  of,  as  lottery,  see  Lottery,  1. 

Ordinance  forbidding  use  of,  see  Munici- 
pal Corporations,  202,  203. 

1.  The  use  of  trading  stamps  cannot  be 
forbidden  by  the  legislature.  Ex  parte 
Drexel,  2:  588,  82  Pac.  429,  147  Cal.  763.  \ 

( Annotated ) 

2.  The  limitation  of  a  statute  prohibit- 
ing the  issuing  of  trading  stamps  to  cases  it 
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which  the  thing  is  "unidentified  or  unse- 
lected  by  the  purchaser  at  or  before  the 
time  of  sale"  does  not  render  it  valid.  Ex 
parte  Drexel,  2:  588,  82  Pac.  429,  147  Cal. 
763.  (Annotated) 

3.  A  prohibition  of  the  issuance  of 
trading    stamps   unless    the    articles    to    be 

ffiven  as  a  gift  or  premium  shall  be  definite- 
y  described  therein  and  their  character  and 
value  sliall  be  known  to  the  customer  at  the 
time  of  his  purchase  of  the  goods  entitling 
him  to  the  stamps,  and  the  right  to  the  ajrti- 
cle  becomes  absolute  when  the  stamp  is  de- 
livered without  the  necessity  of  acquiring 
other  stamps,  is  invalid  as  an  unreasonable 
regulation  of  a  legitimate  business.  State 
ex  rel.  Simpson  v.  Sperry  &  Hutchinson  Co. 
30:  966,  126  N.  W.   120,   110  Minn.  378. 

4.  Illegal  elements  of  chance,  uncer- 
tainty, and  contingency  do  not  inhere  in  a 
trading  stamp  business  conducted  by  selling 
stamps  to  merchants  who,  in  consideration 
of  their  purchase,  are  given  certain  adver- 
tising, and  the  redemption  of  the  stamps  in 
specific  numbers  by  giving  those  presenting 
them  a  right  to  select  articles  exhibited  in 
a  public  show  room  and  having  the  number 
of  stamps  necessary  to  secure  them  plainly 
marlced  on  them.  State  ex  rel.  Simpson  v. 
Sperry  &  Hutchinson  Co.  30:  966,  126  N.  W. 
120,  110  Minn.  378. 


TRAFFIC. 

R^ulation  of,   see  License,   II. 


TRAILING. 


Of  criminal  with  blood  hound,  evidence  as 
to,  see  Evidence,  1984-1988. 


TRAIN  DESPATCHER. 

Regulation  of  hours  of  labor  of,  see  CoM- 
mf;rce,  .52;  Constitutional  Law,  720. 

As  fellow  servant,  see  Master  and  Serv- 
ant, 848. 


TRAINING   SCHOOL. 

Issuance  of  county  bonds  for   maintenance 
of,  see  Bonds,  84. 


TRAINMEN. 


As  fellow  servants,  see  Master  and  Serv- 
ant, 811-818. 


TRAIN  SHEET. 


Adniissibilitv  of,  see  Evidence,  821. 
Digest   1-52  L.R.A.CN.S.) 


TRAMWAY. 

See  Street  Railway. 

■»•» 


TRANSCRIPTS. 

Of  record  on  appeal,  generally,  see  Appeai. 
AND  Error,  IV. 

Rule  requiring  index  to  form  first  page  of, 
see  Appeal  and  Error,  152. 

Costs  for  making  of  transcript  on  appeal, 
see  Appeal  and  Error,  1640. 

Right  to  free  transcripts  of  notes  of  evi- 
dence, see  Appeal  and  Error,  1641. 


TRANSFER. 


Of    savings    bank    deposit,    see   Bank,    23.0, 

236. 
Of  bill  of  lading,  see  Bills  of  Lading. 
Of  railroad  ticket,  see  Carribhss.  63. 
Street  car  transfers,  see  Carriers,  47,  51, 

149,  412,  413,  417,  421,  422,  G.o.^  600; 

Constitutional   Law,    76;    Evidence, 

873. 
Of  corporate  assets,  see  Corporations,   II. 
Of  corporate  stock,  see  Corporations,  V.  c. 
Of  cause,  see  Courts,  II.  c;    Removal  of 

CAtrsES. 
Of  expectancy,  see  Expectancies. 
Of  insurance  policy,  see  Insurance,  IV. 


TRANSFER  COMPANY. 

Liability  of  baggage  transfer  company,  see 

Carriers,  682. 
Discrimination     between,     by     carrier,     see 

Carriers,    1007-1013. 
Forbidding    solicitation    of    business    from 

passengers  entering  or  leaving  station, 

see    Constitutional    Law,    785;    Mu- 
.        NiciPAL  Corporations,  181-185. 


TRANSFER  TAX. 


See  Taxes,  V. 


TRANSIENT  DEALERS. 

Imposing  license  fee  on,  see  Constitution- 
al Law,  704;  License,  28,  67,  90- 
93,  99-102,  115,  116,  124,  125. 

Police  power  as  to,  see  Constitutionai. 
Law,  704. 


TRANSIT. 

Damages  for  negligent  injury  to  engineer's 
transit,  see  Damages,  449. 


TRANSIT    COMMISSION— TREATIES. 
TRANSIT   COMMISSION. 
See  Public  Service  Commission,  1. 

♦-»-♦ 

TRANSITORY  ACTION. 
See  Venue. 

♦-•-• 


TRANSPORTATION. 

Regulation     of     interstate     transportation, 

see  Commerce,  II. 
Of  school  children,  see  Public  Moneys,  24; 

Schools,  2-5. 


TRAP   DOOR. 


In  highways,  see  Contribution  and  In- 
demnity, 10:  Highways,  260,  261, 
307-309,   317-320. 

Negligence  of  master  as  to,  see  Master  and 
Servant,  304,  305. 

Servant's  assumption  of  risk  of  danger 
from,  see  Master  and  Servant,  535. 

Negligence  as  to,  generally,  see  Nemsli- 
GENCE,   88. 


TRAVAIL. 


Admissibility  of  declarations  made  in,   see 
Evidence,  1510. 


TRAVEL. 

Insurance   against   risks  of,   see  Insurance, 
VI.  b,  3,  f,    (4). 


TRAVELER. 


Duty    of    innkeeper    to    accommodate,    see 
Innkeepers,  11,  12. 


♦-•-♦ 

TRAVELING  SALESMEN. 

See  Commercial  Travelers. 


TRAVERSE. 


Evidence   admissible    under,    see    Evidence, 
2434. 


TREASURER. 


Bond  of,  see  Bonds,  II.  c. 
Digest  1-52  L.R.A.(N.S.) 
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Imputing  to  corporation  notice  to,  see  No- 
tice, 38,  39. 

Riglits  of,  as  to  public  money,  see  Public 
Moneys. 

Town  treasurer,  see  Towns,  10,  12. 


TREASURE-TROVE. 

See  also  Finder,  3. 

1.  Gold-bearing  quartz  found  hidden  in 
the  earth,  where  it  has  been  placed  by  some 
person  not  discovered,  is  not  treasure-trove, 
so  that  the  title  to  it  will  vest  in  the  state. 
Ferguson  v.  Ray,  i :  477,  77  Pac.  600,  44  Or. 
557. 

2.  Property  hidden  in  the  earth  near  a 
marked  tree  is  not  regarded  as  lost,  so  that 
the  title  will  vest  in  the  finder  as  againsi 
tlie  owner  of  the  soil,  although  it  has  re- 
mained there  so  long  as  to  indicate  that  the 
owner  is  dead  or  has  forgotten  it.  Ferguson 
V.  Ray,  1 :  477,  77  Pac.  600,  44  Or.  557. 

(Annotated) 

3.  A  joint  finding  of  treasure-trove  may 
be  found  from  evidence  that,  while  several 
workmen  were  engaged  in  making  an  exca- 
vation, one  discovered  the  top  of  an  old 
can,  and  called  the  attention  of  the  others 
to  it,  whereupon  all  proceeded  to  get  it  out 
of  the  soil,  in  doing  which  it  was  broken 
and  its  contents  of  coin  disclosed,  and  that, 
in  securing  such  contents,  other  cans  con- 
taining coin  were  discovered  and  secured. 
Weeks  v.  Hackett,  19:  1201,  71  Atl.  858, 
104  Me.  264. 

4.  The  owner  of  the  soil  in  which  treas- 
ure-trove is  found  acquires  no  title  to  it 
by  virtue  of  his  ownership  of  the  land. 
Weeks  v.  Hackett,  19:  1201,  71  Atl.  858, 
104  Me.  264. 

5.  Coin,  gold  and  silver  plate,  and  sim- 
ilar articles  hidden  for  safe-keeping  and 
forgotten,  or  remaining  undiscovered  by 
reason  of  the  death  of  the  person  who  hid 
them,  are  technically  known  as  "treasure- 
trove."  Kuykendall  v.  Fisher,  8:  94,  56  S. 
E.  48,  61  W.  Va.  87. 


TREASURY    DEPARTMENT. 

Rules    of,    for    redemption    of    money,    see 
Money,  1. 


TREATIES. 


Recognition  of,  by  courts,   see  Courts,   79. 

Alien's  right  to  sue  under,  see  Aliens,  5; 
Death,  19. 

Extradition  treaty  with  Italy,  see  Extradi- 
tion, 2-4. 

Effect  of,  on  inheritance  tax  on  property 
devised  to  aliens,  see  Taxes,  293. 

Provision  as  to  right  of  naturalized  citi- 
zen to  will  property,  see  Wills,  81. 
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1.  The  provision  of  the  act  of  Congress 
of  March  3,  1899,  chap.  425,  §§  9,  10  (30 
Stat,  at  L.  1151,  U.  S.  Comp.  Stat.  1901, 
pp.  3540,  3541,  6  Fed.  Stat.  Anno.  p.  805), 
reserving  to  the  United  States  control  over 
navigable  waters  within  the  states,  merely 
authorizes  the  Secretary  of  War  to  deter- 
mine whether  any  contemplated  enterprise 
will  divert  the  waters  or  otherwise  improp- 
erly afTect  navigation,  and  does  not  afTect  or 
in  any  respect  modify  the  Webster-Ashbur- 
ton  treaty  of  1842,  art.  2  (8  Stat,  at  L.  573, 
7  Fed.  Stat.  Anno.  p.  582),  declaring  that 
all  water  communication  irom  Lake  Supe- 
rior to  Lake  of  the  Woods  shall  be  free 
and  open  to  citizens  of  both  countries, 
which  would  be  violated  by  a  substantial 
diversion  of  the  waters  forming  a  part  of 
the  international  boundary  between  the 
United  States  and  Canada.  Minnesota  Ca- 
nal &  P.  Co.  V.  Pratt,  II :  105,  112  N.  W. 
396,  101  Minn.  197. 

2.  An  act  of  Congress  inconsistent  with 
the  terms  of  an  existing  treaty  abrogates 
the  treaty  so  far  as  the  courts  or  citizens 
of  the  United  States  are  concerned.  Minne- 
sota Canal  &  P.  Co.  v.  Pratt,  11:  105,  112 
N.  W.  395,  101  Minn.  197. 

3.  A  treaty  entered  into  by  the  United 
States  in  accordance  with  constitutional  re- 
quirements, and  which  is  operative  by  its 
own  force,  is  binding  upon  the  Federal  and 
state  courts,  both  as  municipal  law  and  as 
an  international  contract.  Minnesota  Ca- 
nal &  P.  Co.  V.  Pratt,  11:  105,  112  N.  W. 
395,  101  Minn.  197. 

4.  The  word  "heirs"  in  a  treaty  may  be 
construed  to  mean  not  only  those  who  take 
by  operation  of  law,  but  also  those  who 
are  called  to  the  succession  by  act  of  the 
property  owner,  where  the  civil  law  pre- 
vails within  the  territory  of  one  of  the  par- 
ties to  the  transaction.  Re  Stixrud,  33:  632, 
109  Pac.  343,  58  Wash.  339. 


TREATING. 


Forbidding  treating  in  saloons,  see  Consti- 
tutional Law,  423,  646;  Intoxicat- 
ing Liquors,  26,  33;  Municipal  Cob- 
porations,   58. 

Of  juror,  see  Contempt,  8-10;  New  Trial, 
45,  46. 


TREES. 

Regulating  or  prohibiting  cutting  of  tim- 
ber on  wild  land,  see  Constitutional 
Law,  189;  Eminent  Domain,  181,  182. 

Jurisdiction  of  action  to  recover  for  injury 
to,  or  destruction  of,  see  Courts,  40. 

Measure  of  damages  for  injury  to,  or  de- 
struction of,  see  Damages,  III.  k,  2. 

Condemnation  of  right  to  cut,  see  Eminent 

DOAFAIN,    21. 
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Judicial  notice  as  to  value  of  trees  lUl 
shade  trees,  see  Evidknck,  50. 

Judicial  notice  that  trees  arc  subject  t» 
disease,  see  Evidence,  51. 

Evidence  on  questions  of  damages  for  in- 
jury to,  see  Evidence,  1737,  1738. 

Destruction  of,  by  escape  of  gaa,  see  Gas, 
61. 

Presumption  of  negligence  from  injury  to, 
by  escape  of  gas,  see  Evidence,  445. 

In  street,  rights  as  to,  see  Highways,  II. 
e,  1. 

Negligence  in  permitting  obstruction  of 
light  on  hi^way  by,  see  Highways, 
195. 

Injury  by  fall  of  limb  from,  in  highway, 
see  Highways,  223,  224. 

Injunction  against  cutting  of,  or  injury  to, 
see  Injunction,  208-213. 

Limitation  period  for  action  for  damages 
to,  see  Limitation  of  Actions,  194. 

Duty  to  warn  employee  as  to  danger  in 
felling,  see  Master  and  Servant,  221, 
222. 

Intrusting  felling  of,  to  independent  con- 
tractor, see  Master  and  Servant,  1008. 

Liability  of  seller  of,  see  Sale,  91. 

Breach  of  warranty  on  sale  of,  see  Sale, 
91,  174. 

Taxation  of  grant  of  right  to  take  turpen- 
tine from  standing  trees,  see  Taxes, 
58. 

Venue  of  action  for  conversion  of,  see  Ven- 
ue, 8. 

See  also  Logs  and  Logging;  Timber. 


1.  An  action  lies  against  an  adjoining 
landowner  for  allowing  his  trees  to  over- 
hang the  boundary  to  the  damage  of  plain- 
tiff's crops.  Smith  v.  Giddy,  2  B.  R.  C. 
897,  [19041  2  K.  B.  448.  Also  Reported  in 
73  L.  J.  K.  B.  N.  S.  894,  91  L.  T.  N.  S. 
296,  20  Times  L.  R.  596,  53  Week.  Rep.  207. 

( Annotated ) 

2.  A  tree  warden  has  no  authority  to 
cut  from  a  tree  standing  on  private  property 
branches  extending  over  the  street  to  aid 
the  moving  of  a  house  along  the  street,  un- 
der a  statute  permitting  the  surveyors  and 
road  commissioners  to  cause  parts  of  trees 
standing  on  private  property  to  be  removed 
if  they  obstruct  the  way,  or  endanger,  hinder, 
or  incommode  persons  traveling  therein,  and 
providing  for  the  cutting  of  trees  standing 
in  ways.  Com.  v.  Byard,  20:  814,  86  N.  E. 
285,  200  Mass.  175.  (Annotated) 

3.  One  is  within  the  operation  of  a 
statute  providing  punishment  for  wantonly 
injuring  a  tree  if  he  does  a  manifestly  in- 
jurious act  thereto  wilfully  in  reckless  dis- 
regard to  the  right  of  the  owner.  Com.  v. 
Byard,  20:  814,  86  N.  E.  285,  200  Mass.  175. 

4.  A  tree  warden  is  subject  to  punish- 
ment under  a  statute  prohibiting  wanton 
injury  to  trees,  where  he  proceeds  irrepar- 
ably to  injure  trees  standing  upon  private 
property,  which  he  has  no  authority  to  do, 
without  trying  to  ascertain  what  his  rights 
and  duties  are  in  regard  to  them.  Com.  v. 
Byard,  20:814,  86  N.  E.  285,  200  Mass.  175. 


TRENCHES;  TRESPASS,  I.  a. 
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TRENCHES. 

In  streets,  see  Highways,  228. 

Master's  duty  to  workmen  in,  see  Masteb 
AND  Servant,  244,  306-308. 

Duty  of  employee  working  in,  as  to  look- 
out, see  Master  and  Servant,  670. 

Injunction  against  permitting  water  from 
coal  wasiiing  plant  to  escape  into  city 
street,  see  Nuisances,  143. 


TRESPASS. 


I.  Civil,   1—24:. 

a.  In   general;   -what  constitutes, 

I-IO. 
t.  Who  may  maintain  the  action, 

11-21. 
€.  Bemedy ;    defenses;    recovery, 
22-24. 
II.  Criminal. 

On  the  case,  see  Case. 

Right  to  take  life  to  prevent,  see  Homi- 
cide, 73. 

On  lands  of  riparian  proprietor,  power  of 
legislature  to  authorize,  see  Waters, 
46. 

See  also  Trespasseirs. 

I.   Civil, 
a.  In  general;  what  constitutes. 

(See   also    Trespass,    I.    a,    in   Dig.    L.B.A. 

1-10.) 

Joining  statutory  action  to  quiet  title  with 
common-law  action  to  recover  damages 
for  trespass,  see  Action  or  Suit,  122. 

Waiver  of  multifariousness  in  bill  to  en- 
join, see  Action  or  Suit,  ]30. 

Recovery  for  injury  to  trespassing  animal, 
see  Animals,  5-7. 

Killing  or  injuring  trespassing  dog,  see 
Animals,  10,  11. 

Liability  for  injury  by  trespassing  animals, 
see   Animals,    15-28;    Fences. 

Prejudicial  error  in  admission  of  evidence, 
see  Appeal  and  Error,  1140. 

Exclusion  of  evidence  of  nervous  shock  in 
action  for,  see  Appeal  and  Error,  1236. 

Effect  of  removing  attachment  suit  to  Fed- 
eral court  on  right  of  state  court  to 
protect  interests  of  attaching  creditor 
against    trespassers,    see    Courts,    277. 

Preventing  unnecessary  amount  of  damages 
in  case  of,  see  Damages,  15. 

Measure  of  damages  for,  see  Damages,  383, 
468. 

Aggravation  of  damages  for,  see  Damages, 
727,  728. 

Waiver  of,  see  Election  of  Remedies,  17. 

Estoppel  by  judgment  in  action  brought 
against  other  person  for  same  act,  see 
Estoppel,  42. 

Estoppel  to  remove  telephone  pole  wrong- 
fully placed  on  property,  see  Estoppel, 
94. 
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Necessity  of  showing  irreparable  injury  by, 
see  Evidence,  641. 

Evidence  in  action  for,  see  Evidence,  1368, 
1453. 

Sufficiency  of  evidence  to  prove  responsi- 
bility for,  see  Evidence,  2144. 

Recovery  for  injury  from  fright  caused  by, 
see  Fright,  10. 

Action  by  wife  for  injury  to  person  by, 
see  Husband  and  Wife,  177. 

Conclusiveness  of  judgment  in  action  for, 
on  right  to  easement,  see  Judgment, 
169. 

Right  of  owner  of  reversion  of  leasehold  to 
authorize  erection  of  telephone  pole  up- 
on property  against  consent^  of  lessee, 
see  Landlord  and  Tenant,  102. 

Applicability  of  statute  of  limitations  gov- 
erning action  for  trespass  to  actions 
for  damages  to  real  property,  see  Lim- 
itation of  Actions,  254. 

Master's  liability  for  servant's  act  while 
committing,  see  Master  and  Servant, 
966,  967. 

Recovering  possession  of  mining  claim  from 
trespasser,  see  Mines,  27. 

Liability  of  municipality  for  act  of  officer, 
see  Municipal   Corporations,  438. 

Amendment  of  pleading  in  action  to  recover 
for,  see  Pleading,  99. 

As  proximate  cause  of  injuries  resulting 
from  fright  caused  by,  see  Proximate 
Cause,  162. 

By  railroad  company  on  land  leased  for 
warehouse,  see  Railroads,  21. 

1.  A  trespasser  upon  the  lands  or  pos- 
session of  another  cannot  initiate  a  legal 
right  which  in  itself  is  dependent  for  its  in- 
ception upon  a  rightful  actual  entry  on 
such  land,  in  order  to  do  the  thing  neces- 
sary to  initiate  such  right.  Batterton  v. 
Douglas  Min.  Co.  38:  1121,  120  Pac.  827,  20 
Idaho,  760. 
What  constitutes. 
Erection  of  telephone  pole  on  private  alley, 

see  Alleys,  2. 
Forcible  ejection  from  place  of  amusement, 

see  Amusements,  1. 
Operating  unlicensed  automobile,  see  Auto- 
mobiles, 28a. 
Casting  debris  on  premises  by  blasting,  see 

Blasting,  5. 
Injuries  to  land  from  seepage,  see  Case,  23. 
In  executing  search  warrant,  see  Evidence, 

295. 
In  removing  person  arrested  to  other  county, 

see  False  Imprisonment,  16. 
Closing  cattle  pass  under  highway,  see  High- 
ways,  21. 
Who  are  trespassers  on  highway,  see  High- 
ways, 290. 
Assault   on   landowner   by   servant  of   rail- 
road  sent  to   erect   fence  on   property, 
see  Judgment,  156 :  Master  and  Serv- 
ant, 886,  966,  967. 
Using  wall  of  building  for  advertising  under 
permission  of  tenant,  see  Landlord  and 
Tenant,  95. 
Person    called   to   assistance   of   servant   as 
trespasser,   see   Mastb»  and   Servant, 
61. 
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Servant  who  obtained  positiuu  by  fraud  as, 
see  Master  and  Servant,  155. 

Person  entering  telegraph  oflice  as,  see  Mas- 
ter and  Servant,  875. 

Setting  turntable  in  motion,  see  Negli- 
QENCK,  34. 

On  public  lands,  see  Plblic  Lands,  12. 

Does  subsequent  wrongful  act  by  one  enter- 
ing premises  under  license  make  him 
a  trespasser  ab  initio,  see  Trial,  876. 

Constructing  portion  of  tunnel  for  develop- 
ment of  water  upon  neighbor's  land,  see 
Waters,  281. 

Right  to  moor  to  another's  wharf  to  escape 
fury  of  tempest,  see  Wharves,  2. 

By  orticer  in  removing  person  arrested  to 
other  county,  see  Writ  and  Process, 
88. 

2.  An  action  of  trespass  will  not  lie  for 
breach  of  a  contract  on  the  part  of  a  theater 
manager  to  permit  a  person  to  occupy  the 
seat  called  for  by  a  ticket  whicli  he  has 
purchased.  Homey  v.  Nixon,  1:1184,  61 
Atl.  1088,  213  Pa.  20. 

3.  One  is  not  liable  in  trespass  for 
draining  the  surface  water  trom  Lis  prop- 
erty in  such  a  manner  as  to  increase  the 
flow  from  adjoining  property,  and  thereby 
wear  away  its  soil  and  cut  ditches  through 
it.  Pohlman  v.  Chicago,  M.  &  St.  P.  R.  Co. 
6:  146,  107  N.  W.   1025,  131  Iowa,  89. 

4.  One  who,  in  hunting  wild  ducks 
shoots  from  a  cover  or  blind  across  the  land 
of  another,  commits  trespass.  Whittaker 
v.  Stangvick,  10:  921,  111  N.  W.  295,  100 
Minn.  386. 

5.  A  servant  occupying  a  house  upon 
his  master's  premises  in  connection  with 
his  services  becomes  a  trespasser  by  in- 
sisting on  retaining  possession  of  the  house 
and  entering  on  the  land  after  a  lawful 
discharge  by  the  master,  altiiough  he  con- 
tends that  under  his  contract  of  employ- 
ment he  cannot  be  discharged  during  the 
term  thereof.  Mackenzie  v.  Minis,  23:  1003, 
63  S.  E.  900,  132  Ga.  323, 

6.  A  conditional  vendee  of  personalty, 
who,  in  the  contract,  agrees  that,  upon 
failure  to  make  the  requisite  payments,  the 
vendor  may  take  possession  of  the  proper- 
ty and  remove  the  same,  cannot  recover 
against  the  vendor  in  trespass  for  using  only 
the  necessary  force  in  retaking  the  proper- 
ty, requisite  to  overcome  resistance  wrong- 
fully interposed  by  him.  W.  T.  Walker 
Furniture  Co.  v.  Dyson,  19:  606,  32  App.  D. 
C.  90.  (Annotated) 

7.  A  man  has  no  right,  over  the  pro- 
test of  the  occupant,  to  enter  another's 
house  for  the  purpose  of  talking  with  his 
own  wife  and  procuring  her,  against  her 
will,  to  leave  such  house,  where  she  has 
taken  refuge  from  him.  Bailey  v.  People, 
45:  145,  130  Pac.  832,  54  Colo.  337. 

8.  The  wife  of  an  abutting  property 
owner  is  not  a  trespasser  in  using  reason- 
able means  to  prevent  an  apparently  un- 
warranted invasion  of  a  boulevard  or  space 
between  the  sidewalk  and  the  traveled  por- 
tion of  the  highway  in  front  of  her  bus-  j 
band's  property  by  the  placing  of  a  tele-  1 
phone  pole  thereon.  Souther  v.  Northwestern 
Digest  1-52  I<.R.A.(N.S.) 


Teleph.  Exch.  Co.  45:  601,   136  N.  W.  571, 
118    Minn.    102.  (Annotated) 

9.  The  holder  of  a  tax  title  to  real  es- 
tate, who  finds  the  property  unoccupied, 
may  enter  upon  and  take  actual  possession 
of  the  premises,  and,  in  doing  so,  he  is  not 
liable  to  the  original  owner  of  the  prop- 
erty, whose  title  has  been  devested  by  the 
tax  deed.  Steltz  v.  Morgan,  28:  398,  101 
Pac.  1057,  16  Idaho,  368.  (Annotated) 

10.  Municipal  authorities  who  receive 
permission  to  enter  upon  property  abutting 
on  a  street  for  the  purpose  of  lowering  the 
grade,  constructing  a  sidewalk,  building  a 
retaining  wall,  and  doing  other  work,  do 
not  become  trespassers  ab  initio  by  aban- 
doning tlie  improvements  before  they  are 
all  completed  according  to  the  agreement. 
Hatch  V.  Rose,  29:  774,  77  Atl.  716,  107  Me. 
182. 

b.  Who  may  maintain  the  action. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Wife's  right  of  action  for,  see  Case,  4. 

Right  of  husband  as  tenant  at  will  of  wife's 
property  to  maintain  trespass  against 
one  entering  and  removing  crop  under 
wife's  authority,  see  Landlord  and 
Tenant,  214. 

Right  of  widow,  prior  to  assignment  of  dow- 
er, to  maintain  trespass  quare  cl<m8ii/m, 
see  Parties,  22. 

Question  for  jury  as  to  defendant's  title, 
see  Trial,  618. 

Directing  verdict  in  action  for  damages  for 
trespass,  see  Trial,  735. 

11.  Under  an  action  of  trespass  qiwre 
clattsum  fregit,  where  the  plaintiff  does  not 
allege  title  eitlier  in  fee  or  for  a  term  in 
himself,  he  must  show  actual  possession  of 
the  realty  at  the  time  of  the  trespass. 
Steltz  v.  Morgan,  28:  398,  101  Pac.  1057, 
16  Idaho,  368. 

12.  One  alleging  title  and  possession  may 
recover  damages  for  trespass  on  proof  of 
possession  and  invasion  by  defendant,  with- 
out proving  a  perfect  title.  Beaufort  Land 
&  Invest.  -  Co.  v.  New  River  Lumber  Co. 
30:  243,  68  S.  E.  637,  86  S.  C.  358. 

(Annotated) 

13.  In  order  for  one  who  was  the  orig- 
inal owner  of  real  estate,  and  whose  title  has 
been  devested  through  taxation  and  a  tax 
deed,  to  maintain  an  action  of  trespass 
against  the  holder  of  a  valid  tax  deed  for 
entering  into  possession  of  the  premises, 
such  original  owner  must  maintain  and  be 
in  actual  possession  of  the  premises  at  the 
time  of  the  trespass.  Steltz  v.  Morgan,  28: 
398,  101  Pac.  1057,  16  Idaho,  368. 

14.  The  maintenance  of  the  portion  of 
the  foundation  wall  of  the  building,  whicli 
had  without  right  been  projected  over  the 
boundary  line  into  the  soil  of  the  adjoin- 
ing owner,  is  a  continuing  trespass  or  nui- 
sance and  for  the  injury  inflicted  by  it  up- . 
on  him,  one  succeeding  to  the  title  of  the 
adjoining  property  may  maintain  an  action 
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agaijist    the    wrongdoer.      Milton   v.    Puffer, 
32:  loio,  93  N.  E.  634,  207  Mass.   416. 

(Annotated) 
15.  An  assignee  of  the  eqnity  of  redemp- 
tion cannot  maintain  an  action  at  law 
against  the  mortgagee  to  recover  damages 
for  trespass  upon  the  property.  Manville 
Covei'ing  Ck).  v.  Babcock,  14:  900,  68  Atl.  421, 
28  R.  I.  496. 

16.  One  occupying  property  as  a  residence 
may  maintain  an  action  for  damages  against 
one  who  wrongfully  enters  upon  the  prop- 
erty and  attempts  to  seduce  his  wife.  Brame 
V.  Clark,  19:  1033,  62  S.  E.  418,  148  N.  C. 
364. 

17.  A  tenant  in  common  in  possession 
may  maintain  trespass  quare  clausum 
against  his  cotenant  for  entering  upon  the 
common  property  and  removing  doors  and 
windows  from  the  building  for  the  purpose 
of  rendering  it  luiinhabi  table.  Davis  v. 
Poland,  10:  212,  60  Atl.  380,  102  Me.  192. 

(Annotated) 

18.  A  life  tenant  may  maintain  trespass 
quare  clausum  fregit  for  entering  and  re- 
moving standing  timber  from  the  property. 
C.  W.  Zimmerman  Mfg.  Co.  v.  Baffin,  9:  663, 
42  So.  858,  149  Ala.  380. 

19.  One  who  contracts  to  erect  a  build- 
ing on  state  property  has  not  such  posses- 
sion of  the  premises  during  the  progress 
of  the  work  that  he  can  maintain  an  action 
of  trespass  if  the  state  agents  enter  upon 
the  property  and  dispossess  him.  Caldwell 
v.  Donaghey,  45:  721,  156  S.  W.  839,  108 
Ark.  60. 

20.  When  an  action  of  trespass  is 
brought  against  the  owner  of  cattle  which 
have  broken  through  the  fences  and  de- 
stroyed the  plaintiff's  corn,  evidence  is  prop- 
erly excluded  which  tends  to  show  that  the 
corn  was  grown,  and  remained  in  the  shocks, 
on  Indian  land  cultivated  by  a  lessee  whose 
lease  was  not  approved  by  tlie  Secretary  of 
the  Interior.  Holden  v.  Lynn,  38:  239,  120 
Pac.  246,  30  Okla.  663. 

21.  That  the  defendant,  and  not  the 
plaintiff  owner,  was  in  actual  possession  of 
land  when  acts  of  trespass  were  committed, 
but  for  less  than  the  limitation  period,  does 
not  estop  such  owner,  who  has  constructive 
possession,  from  maintaining  trespass  quare 
clausum  f regit.  Woll  v.  Voigt,  23:  270,  117 
N.  W.  608,  105  Minn.  371. 

c.   Remedy;   defenses;   recovery,    , 

(See   also   same  heading   in   Digest   L.R.A. 

1-10.) 

Remedy. 

Suit  on  implied  contract  as  waiver  of  rem- 
edy  in  trespass,   see  Contracts,   16. 

Jurisdiction  of  equity  to  restrain  trespass 
on  lands  in  otlier  state,  see  Coi  kts,  .39. 

Injunction  against,  see  Appeal  and  Error, 
635a;  Injunction,  42,  50,  185-197; 
Pleading,  645. 

Defenses. 

Burden   of   establishing    defense,    see    Evi- 
dence, 515. 
Digest   1-52  L.R.A.(N.S.) 


Deed  giving  right  to  cut  timber  as  justifi- 
cation for,  see  Timber,  16. 
See  also  supra,  21. 

22.  A  desire  to  identify  a  person  and 
keep  him  in  sight  will  not  justify  unau- 
thorized entry  into  his  home  or  into  an 
office  where  he  may  have  gone.  Schultz  v. 
Frankfort  Marine  Acci.  &  Plate  Glass  Ins. 
Co.  43:  520,  139  N.  W.  386,  151  Wis.  537. 

23.  A  trespasser  having  no  color  of  title 
to  real  estate  cannot  defeat  an  action  for 
the  trespass  upon  the  ground  that  plaintiff 
was  claiming  under  a  patent  invalid  be- 
cause signed  by  a  person  claiming  to  be 
governor,  biit  who  had  no  title  to  the  of- 
fice. Carson  v.  Turk,  42:  384,  143  S.  W. 
393,  146  Ky.  733. 

Recovery. 

24.  Where  a  disseisor  has  abandoned 
premises  before  suit,  the  rightful  owner  in 
possession  may  maintain  trespass  for  the 
wrongful  entry,  and  have  damages  in  the 
nature  of  mesne  profits.  "Woll  v.  Voigt, 
23:  270,   117  N.  W.  608,  105  Minn.  371. 

//.  Criminal. 

(See  same  heading  in  Digest  L.R.A.  1-10.) 
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Assault  on.  see  Assault  and  Battery,  38, 
41,  42;  Carriers,  143. 

Assault  by,  see  Judgment,  156. 

Right  of  one  assaulted  by,  to  defend  him- 
self, see  Homicide,  101. 

Duty  of  carrier  towards,  see  Carriers,  II.  g. 

Ejection  of,  see  Carriers,  390-401,  419,  420, 
444,  467,  468 ;  Damages,  272;  Evidence, 
179. 

Negligence  as  to,  generally,  see  Negligence, 

I.  c,  2. 

Injury  to,  see  Carriers,  493,  495-498,  600; 
Electricity,  66-75;  Elevators,  12,  l.i, 
18-22;  Evidence,  238;  Negligence,  34: 
Proximate  Cause,  63,  87 ;  Railroads, 

II.  d,  2;  Torts,  10;  Trial,  769. 
Contributory    negligence    of,    see    Carriers, 

575;  Negligence,  221. 

Murder  of,  see  Homicide,  21. 

Shooting  of,  by  servant,  see  Master  and 
Servant,  943,  944,  962-965;  Trial,  246, 
895. 

Clearing  banks  of  stream  of,  see  Municipal 
Corporations,  437. 

Demurrer  to  complaint  in  action  for  negli- 
gence toward  trespasser,  see  Plead- 
ing, 275. 

Right  to  ledeem  from  tax  sale,  see  Taxes, 
246,  249. 


♦  •» 


TRESPASS  ON  THE  CASE. 

See  Case. 

♦  » » 

TRESTLE. 

Duty  of  railroad  company  to  fence  sides  of 
approach  to  trestle  for  protection  of 
servants,  see  Master  and  Servant,  404/ 
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Z.  Conduct  and  diaposal,    1—90. 

a.  Jn  general,   1—16. 

b.  Election   between  counts,    16— 

20. 
e.  Reception  of  evidence,  21— SS. 

d.  Statements;     arguments     and 

conduct    of    counsel,    56—75. 

e.  Withdrawal  of  juror. 

f.  Objections       and       exceptions, 

76-S3. 

g.  Answering    inquiry     by    jury; 

reading  testimony  to,   84. 
h.  RemarUs  of  court,  S5—90. 
II.  Subm-itting     case     or     question    to 
jury;    questions    of    latv    or 
fact,   91-807. 

a.  In  general,   91—97. 

b.  Sufficiency    of   evidence   to   go 

to  jury,   98—150. 

c.  Questions    of    law    and    fact, 

151-674:. 

1.  Power  of  court  and  jury 

generally,    151—162. 

2.  Cause    and    effect,     163— 

191. 

3.  Reasonableness;      neces- 

sity;    diligence;      proba- 
biJittf,   192-222. 

4.  Relation,      character,      or 

condition  of  persons  or 
things,  223-267. 
6.  Fraud;  intent;  purpose; 
malice;  belief;  notice; 
authority ;  ratification ; 
consent,    268—317. 

6.  Construction      of      instru- 

ments or  contracts,  318— 
329. 

7.  Libel     or     slander,     330— 

343. 

8.  Negligetwe;       assumption 

of  risk,   344—596. 

a.  General     rules,     344r- 

363. 

b.  Injuries  to  passengers 

or  persons 
awaiting 
trains,  364— 
405. 

(1)  Negligence     of 

carrier,  364— 
385. 

(2)  C  ontributory 

ne  g  I  igence, 
386—405. 
e.  Injuries   on   highways, 
406-461. 

(1)  In  general,  406— 

433. 

(2)  Railroad      and 

street  railway 
cases,  434— 
461. 

.  (a)  In  gener- 
al, 434—446. 
(b)  Con- 
tributory 
negligence, 
447-461. 
Digest   1-52  I^R.A.CN.S.) 
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d.  Injuries  to  employees, 

462-537. 

e.  Other  cases,  538—596. 
9.  Miscellaneous,      597—674. 

d.  Taking  case  from  jury,   675— 

796. 

1.  In  general,   675—685. 

2.  Nonsuit,    680-707. 

3.  Directing      verdict;      per- 

emptory       instructions, 
708-783. 

4.  Demun'cr       to       evidence, 

784—796. 

e.  Special    interrogatories,     797— 

807. 
III.  Instructions,    808-1095. 

a.  In  general;  form;  time,  808— 

815. 

b.  Requests  and  answers   gener- 

ally,   816-845. 

c.  On  what  matters  necessary  or 

proper,   846—932. 

d.  On  evidence  and  facts,   933— 

972. 

e.  Correctness      of      itistr^tctions, 

973-1095. 

1.  In    general,    973—986. 

2.  As  to  damages,  987—1006. 

3.  In  civil  actions  generally, 

10O7-1031. 

4.  As    to    negligence,    1032— 

1064. 
6.  In  (criminal  cases,    1065— 
1095. 
TV.  Findings     by     the     court,      1096— 
1113. 
v.  Verdict  or  findings  of  jury,  1114— 
1170. 

a.  In  general,  1114—1120. 

b.  Retirem-ent;   conduct   of  jury; 

coercion;    poll,    1121,    1122. 
e.  Sufficiency      and     correctness, 
1123-1156. 

1.  In      civil      cases,       1123— 

1144. 

2.  In  criminal  causes,    1145— 

1156. 

d.  Amendment       or      correction, 

1157-1167. 

e.  Remittitur,   1168—1170. 

Waiver  of  errors  on,  see  Appeal  and  Ebrob, 
VII.  k. 

Continuance,  see  Continuance  and  Ad- 
journment. 

Procedure  peculiar  to  criminal  cases,  see 
Cbiminal  Law,  II. 

In  condemnation  proceedings,  see  Eminent 
Domain,    II.   c. 

Evidence  on,  see  Evidence. 

Judicial  notice  by  court  or  jury,  see  Evi- 
dence,  I. 

View  bv  jury  during,  see  Evidence,  896- 
898. 

Review  of,  by  habeas  corpus,  see  Habeas 
Corpus,  I.  c. 

Right  to  trial  by  jury,  see  Jury,  I. 

Impaneling,  selection,  and  competency  of 
jurors,  see  Jury,  II. 

Proceedings  in,  or  reports  of,  as  privileged 
communications,  see  Libel  and  Slan- 
DEB,  II.  e,  4. 


TRIAL,  I.  a. 


2621 


New  trial,  see  New  Trial. 
Place  of,  see  Venue. 
Witnesses  on,  see  Witnesses. 

I.  Conduct  and  disposal. 

a.  In  general. 

(Bee  also   same  heading  iw  Digest   L.R.A. 

1-70.) 

Error  in  substituting  another  juror  where 
juror  becomes  insane,  see  Appeaji  and 
Error,  1482. 

Rights  and  protection  of  accused  on,  see 
Criminal  Law,  II.  b. 

1.  There  is  no  error  in  acting  upon 
admission  by  counsel  that  a  contract  was 
not  in  writing,  although  he  suggests  that 
there  was  correspondence  between  the  par- 
ties, if  nothing  is  disclosed  to  the  court  as 
to  what  the  correspondence  contained. 
Franklin  v.  Matoa  Gold  Min.  Co.  i6:  381, 
158  Fed.  941,  86  C.  C.  A.  145. 

2.  The  question  whether  or  not  a  di- 
vorce proceeding  against  a  person  under 
guardianship  is  collusive  to  wrest  the  estate 
from  the  possession  of  the  guardian  cannot 
be  tried  upon  affidavits  upon  a  collateral 
issue  raised  by  the  guardian's  motion  to  set 
aside  an  order  directing  him  to  pay  suit 
money  and  alimony.  Sturgis  v.  Sturgis,  15: 
1034,  93  Pac.  696,  51  Or.  10. 

3.  Questions  as  to  the  right  to  recover 
damages  under  the  allegations  of  a  declara- 
tion are  properly  raised  and  settled  by  ob- 
jections to  the  testimony  at  the  trial,  or  by 
instructions  to  the  jury  as  to  the  law  appli- 
cable to  the  points  raised,  or  may  be  cause 
for  reforming  the  declaration,  under  §  1043, 
Neb.  Rev.  Stat.  1892,  when  calculated  to 
embarrass  the  fair  trial  of  the  case.  Fre- 
mont, E.  &  M.  Valley  R.  Co.  v.  Hagblad,  4: 
254,  101  N.  W.  1033,  72  Neb.  773. 
Disclosure   of   facts  by   counsel. 

4.  Counsel  cannot  be  required  to  dis- 
close whether  or  not  an  insurance  companj' 
is  interested  in  an  action  to  recover  dam- 
ages for  personal  injuries,  notwithstanding 
the  information  is  wanted  for  the  purpose 
of  determining  tlie  qualification  of  jurors  by 
ascertaining  whether  or  not  th(>y  are  con- 
nected with  such  companies.  Chybowski  v. 
Bucyrus  Co.  7:  357,  106  N.  W.  833,  127  Wis. 
332. 

Communication  with  jurors. 

5.  It  is  improper,  in  the  trial  of  a 
capital  case,  to  allow  communications,  ver- 
bal or  written,  between  jurors  and  outside 
parties,  unless  strictly  necessary  and  with 
knowledge  of  counsel  on  both  sides.  Oborn 
v.  State,  31:  966,  126  N.  W.  737,  143  Wis. 
249. 

6.  The  court  does  not  unlawfully  com- 
municate with  the  jury  in  the  absence  of 
accused  and  counsel  where,  upon  the  jury's 
returning  into  court  with  their  verdict,  aft- 
er accused  has  left  the  court  room  on  bail 
and  cannot  be  found,  the  court  requests  the 
jury  to  be  patient  until  the  accused  ar- 
rives. State  V.  Gorman,  32:  306,  129  N.  W. 
589,   113   Minn.   401. 
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Right    of    jurors    to    utilize    personal 
knowledge. 

7.  Jurors  may,  in  determining  the 
credibility  of  evidence,  utilize  the  knowl- 
edge which  they  acquired  in  viewing  the 
premises  where  the  transaction  out  of  which 
the  action  arose  occurred.  Solberg  v.  Rob- 
bins  Lumber  Co.  37:  790,  133  N.  W.  28,  147 
Wis.  259. 

8.  Jurors  may,  in  weighing  the  evi- 
dence, utilize  whatever  personal  expert 
knowledge  they  may  have  of  the  subject 
under  consideration,  and  give  the  benefit  of 
their  knowledge  to  other  jurors  who  may 
lack  it.  Solberg  v.  Robbins  Lumber  Co. 
37:  790,  133  N.  W.  28,  147  Wis.  259. 
Discharge  of  jury. 

9.  Involuntary  emotion  displayed  in 
open  court  during  the  progress  of  a  murder 
trial  by  the  mother  of  the  deceased,  when 
bloody  garments  once  worn  by  her  murdered 
son  were  exhibited,  furnishes  no  ground  for 
the  discharge  of  th.e  jury,  when  not  of  such 
a  nature  as  necessarily  to  have  influenced 
the  jury  to  return  a  verdict  of  guilty.  State 
v.  Wlmby,   12:  98,  43  So.  984,  119  La.   139. 

( Annotated ) 

10.  Upon  discovering  an  error  in  the  ad- 
mission of  evidence,  the  court  need  not  dis- 
charge the  jury  and  award  a  new  trial,  but 
may  cure  the  error  by  instructing  the  jury 
to  disregard  the  testimony.  Harrison  v. 
Kansas  City  Electric  Light  Co.  7:  293,  93  S. 
W.  951,  195  Mo.  606. 

Separation  of  jurors. 

11.  The  constitutional  guaranty  of  a 
jury  trial  does  not  prevent  the  court  from 
permitting  the  jury  in  case  of  felonj-,  not 
capital,  to  sign  and  seal  a  verdict  and  sepa- 
rate in  case  an  agreement  is  reached  dur- 
ing a  recess  of  the  court,  to  be  confirmed 
by  a  poll  of  the  jury  when  the  court  again 
convenes.  People  v.  Dufiek,  31:  1005,  128 
N.  W.  245,  163  Mich.  196.  (Annotated) 

12.  A  statute  authorizing  the  court,  in 
its  discretion,  to  permit  the  separation  of 
the  jury  in  criminal  cases  at  any  time  be- 
fore the  final  submission  of  the  cause,  is  not 
repugnant  to  a  constitutional  provision  de- 
claring that  the  right  of  trial  by  jury  shall 
be  and  remain  inviolate.  Armstrong  v. 
State,  24:  776,  103  Pac.  658,  2  Okla.  Crim. 
Rep.  567.  (Annotated) 
Taking  exhibit  into  jury  room. 
Prejudicial    error    as    to,    see    Appeal   and 

Error,  1153,  1476,  1477,  1504. 

13.  The  trial  court  has  discretion  to  per- 
mit the  jury  to  take  to  their  room  an  ex- 
hibit consisting  of  a  report  signed  by  one 
charged  with  liability  for  injury  caused  by 
the  negligent  driving  of  a  team,  in  which  he 
admitted  that  he  owned  the  team.  Siblev 
V.  Nason,  12:  1173,  81  N.  E.  887,  196  Mass. 
125. 

14.  The  jury  should  not  be  permitted  to 
take  to  the  jury  room  for  inspection  a  docu- 
ment, the  authenticity  of  which  is  subject 
to  question.  Nicholson  v.  Eureka  Lumber 
Co.  36:  162,  72  S.  E.  86,  156  N.  C.  59. 

15.  A  dying  declaration,  although  re- 
duced to  writing,  cannot  be  taken  to  the 
jury  room  under   a  statute   providing  that 
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when  the  jury  retires  to  consider  its  ver- 
dict it  sliall  be  allowed  to  take  the  plead- 
ings in  the  cause,  the  instructions  of  the 
court,  and  any  instruments  of  writing  ad- 
mitted as  evidence,  except  depositions.  Ter- 
ritory V.  Eagle,  30:  391,  110  Pac.  862,  15 
N.  M.  609. 


b.   Election  between  counts. 


(See  also  same  heading  in  Digest  L.B.A. 
1-70.) 

Raising  objection  to  pleading  for  duplicity 
by  motion  to  compel  election,  see  Ap- 
peal AND  Ebbob,  369. 

Review  of  discretion  as  to,  see  Appeai,  and 
Erbob,  651. 

Prejudicial  error  as  to,  see  Appeal  and 
Ebrob,  1486, 

Election  between  counts -for  forgery  and  ut- 

■  tering  forged  instrument,  see  Fokqebt, 
4. 

16.  A  party  setting  forth  two  or  more 
counts  in  his  petition  will  not  be  required  to 
elect  as  to  which  count  he  will  proceed  upon, 
where  each  sets  forth  a  separate  and  dis- 
tinct cause  of  action.  Southern  R.  Co.  v. 
Chambers,  7:  926,  55  S.  E.  37,  126  Ga.  404. 

17.  A  defendant  cannot  complain  of  the 
failure  of  the  trial  court  to  compel  the  state 
to  elect  between  two  counts  of  an  informa- 
tion, if  the  trial  proceeded  precisely  as  it 
would  had  the  election  been  made,  so  that 
defendant  is  not  injured.  People  v.  Bur- 
man,  25:  251,  117  N.  W.  589,  154  Mich.  150. 

18.  The  prosecutor  will  not  be  compelled 
to  elect  between  counts  of  an  indictment 
charging  grand  larceny  and  receiving  stolen 
goods.  State  v.  Rountree,  22:  833,  61  S.  E. 
1072,  80  S.  C.  387. 

19.  The  state  should  not  be  required  to 
elect  upon  which  one  of  two  counts  in  an  in- 
dictment for  rape  it  will  rely  for  a  con- 
viction, where  the  offense  is  charged  in  the 
first  count  to  have  been  committed  with  the 
consent  of  the  female,  and  in  the  second 
count  to  have  been  committed  forcibly  and 
against  her  will ;  since  two  or  more  counts 
are  properly  joined  where  the  offenses 
charged  are  closely  related  and  arise  from 
one  transaction.  State  v.  Hensley,  9:  277, 
79  N.  E.  462,  75  Ohio  St.  255. 

20.  In  a  prosecution  for  selling  intoxicat- 
ing liquors  contrary  to  law,  an  election  to 
rely  on  a  transaction  occurring  on  a  stated 
day  is  not  defective  because  the  witnesses 
who  testified  to  such  transaction  are  not 
named,  when  there  is  no  evidence  of  any 
other  transaction  on  the  same  day;  nor  is 
it  defective  because  it  does  not  designate  a 
sale  to  a  particular  individual  or  group  of 
individuals,  out  of  a  dozen  men  who  were 
drinking,  the  witnesses  to  the  transaction 
being  unable  to  identify  the  precise  person 
or  persons  who  furnished  the  money  ob- 
served to  pass.  State  v.  Durein,  15:  908,  78 
Pac.  152,  70  Kan.  1. 

Digest  1-52  I,.R.A.(N.S.) 


c.  Reception  of  evidence. 

(See   also   same   heading   in   Digest    L.R.A. 
1-70.) 

SuflBciency  of  exceptions  to,  see  Appeal  and 

Ebbob,  V.  a,  2. 
Review  of  discretion  as  to  admission  or  re- 
jection of,  see  Appeal  and  Eri!OR.  VII. 

i,  4. 
Prejudicial    error    as    to,    see   Appeal   and 

Ebbob,  VII.  m,  3. 
Presumption  on  appeal  as  to  admission  or 

exclusion  of  evidence,  see  Appeal  and 

Ebbob,  448,  449. 
Error  in,  as  ground  for  new  trial,  see  New 

Tbial,  16-19. 
Raising  objection  to  pleading  by  objection 

to    the    introduction    of    evidence,    see 

Pleading,  582. 
Sufficiency   of  objection   to   introduction   of 

evidence  to  raise  question   of  right  to 

jury  trial,  see  Pleiading,  638. 
Objecting  to  introduction  of  evidence  after 

overruling   of   demurrer   to    complaint, 

see  Pleading,  655. 
Reception  of  evidence  on  probate  or  contest 

of  will,  see  Wills,  I.  e,  2, 
Examination  of  witnesses,  see  Witnesses, 

II. 
See  also  infra,  83. 

21.  Testimony  cannot  be  excluded  be- 
cause of  the  possibility  of  its  being  false. 
Scott  V.  O'Brien,  16:  742,  110  S.  W.  260,  129 
Ky.  1. 

22.  Whether  a  ruling  admitting  evidence 
for  a  particular  purpose  was  erroneous  de- 
pends on  whether  the  evidence  was  com- 
petent for  such  purposes.  Corbett  v.  Phy- 
sicians' Casualty  Asso.  i6:  177,  115  N.  W. 
365,  135  Wis.  505. 

23.  A  serious  doubt  as  to  the  admissi- 
bility of  evidence  in  a  criminal  case  should 
be  solved  in  favor  of  the  accused.  Gam- 
brell  V.  State,  17:  291,  46  So.  138,  92  Miss. 
728. 

24.  Permitting  the  reading  to  the  jury, 
on  a  murder  trial,  of  the  evidence  taken 
upon  consideration  of  the  issue  of  the  san- 
ity of  the  accused,  is  not  error  because  no 
reporter  is  present  to  take  the  oral  testi- 
mony as  read.  Duthey  v.  State,  10:  1032, 
111  N.  W.  222,  131  Wis.  178. 

25.  The  court  may  properly  restrict  evi- 
dence offered  in  a  homicide  case  to  show  in- 
sanity to  tliat  issue,  if  it  is  not  admissible 
on  the  general  question  of  guilt  vel  non. 
Howard  v.  State,  34:  990,  55  So.  255,  172 
Ala.  402. 

26.  The  testimony  for  giving  which  one 
is  charged  with  perjury  cannot,  although 
read  to  the  jury,  be  considered  at  his  re- 
quest, upon  his  failure  to  take  the  stand, 
as  his  testimony  in  the  pending  proceeding. 
Gray  v.  State,  32:  142,  111  Pac.  825,  4  Okla. 
Crim.  Rep.  292. 

27.  The  court  may  exclude  from  evidence 
reasons  given  by  a  witness  in  reply  to  a 
proper  question,  which  indirectly  intro- 
duced evidence  which  he  would  not  be  per- 
mitted to  give  in  reply  to  direct  questions 
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seeking  to  elicit  it.  Lockwood  v.  Boston 
Elevated  R.  Co.  22:  488,  86  N.  E.  934,  200 
Mass.  537. 

28.  In  an  action  upon  a  guaranty  of  de- 
livery of  malt  to  a  purchaser,  which  was  in 
fact  delivered  to  another,  the  admission  of 
evidence  as  to  why  the  delivery  was  made 
to  the  latter  is  not  error,  where  it  is  subse- 
quently made  relevant  by  a  prayer  based  on 
the  giving  of  an  erroneous  excuse  for  non- 
delivery to  the  first  purchaser.  Mount  Ver- 
non Brewing  Co.  v.  Teschner,  16:  758,  69  Atl. 
702,  108  Md.  158. 

29.  The  exclusion  of  evidence  as  to  the 
details  of  an  alleged  secret  process,  in  an 
action  to  restrain  disclosure  of  such  process, 
is  erroneous  where  the  bill  avers  and  the 
answer  denies  that  the  complainant  has 
such  a  process.  Taylor  Iron  &  Steel  Co.  v. 
Nichols  (N.  J.  Err.  &  App.)  24:933,  69 
Atl.  186,  73  N.  J.  Eq.  684. 

Number  of  xritnesses. 

30.  Permitting  a  large  number  of  per- 
sons having  knowledge  of  the  facts  to  testi- 
fy as  to  the  temperate  character  of  one  who, 
in  applying  for  life  insurance,  represented 
himself  as  temperate  with  respect  to  the  use 
of  intoxicating  liquors,  is  not  error.  Taylor 
V.  Security  Life  &  Annuity  Co.  15:  583,  59 
S.  E.  139,  145  N.  C.  383. 

Order    of    proof;    reopening. 

Review  of  discretion  as  to  order  of  proof, 

see  Appeal  and  Errob,  652-656. 
Review  of  discretion  as  to  reopening  case, 

see  Appeal  and  Error,  658,  659. 
Prejudicial    error    as    to,    see   Appeal    and 

Error,  1487-1489. 
On  probate  of  will,  see  Wills,  100,  101. 

31.  Where  the  signature  to  a  note  upon 
which  suit  is  brought  is  denied  in  the  answer, 
evidence  to  prove  its  genuineness  is  part  of 
the  plaintiff's  case  in  chief,  and  cannot  be 
brought  forward  in  rebuttal.  Yakima  Val- 
ley Bank  v.  McAllister,  i:  1075,  79  Pac.  1119, 
37  Wash.  566. 

32.  After  both  parties  to  a  case  on  trial 
have  announced  the  evidence  closed,  and  a 
motion  for  the  direction  of  a  verdict  has 
been  argued,  it  rests  in  the  sound  discretion 
of  the  judge  to  determine  whether  he  will 
permit  the  case  to  be  reopened  for  the  in- 
troduction of  further  evidence.  Bridger  v. 
Exchange  Bank,  8:  463,  56  S.  E.  97,  126  Ga. 
821. 

33.  The  court,  after  reopening  the  case 
upon  the  application  of  one  of  the  parties, 
for  the  purpose  of  allowing  certain  evidence 
on  a  particular  point  to  be  introduced,  is 
not  compelled  to  reopen  it  for  the  intro- 
duction of  evidence  generally.  Bridger  v. 
Exchange  Bank,  8:  463,  56  S.  E.  97,  126  Ga. 
821. 

34.  Where  the  defense  of  suicide  is  set 
up  to  an  action  on  an  accident  insurance 
policy,  plaintiff  may  offer  evidence  of  the 
habits  and  temperament  of  deceased,  in 
chief,  as  bearing  upon  his  mental  condition 
at  the  time  of  the  accident.  Wilkinson  v. 
^]tna  L.  Ins.  Co.  25:  1256,  88  N.  E.  550, 
240  111.  205. 

35.  Witnesses  who  fully  detail  an  oc- 
currence in  chief  should  not  be  permitted 
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to  be  recalled  upon  rebuttal,  to  testify  as 
to  the  same  occurrence.  Kimble  v.  Stack- 
pole,  35:  148,  110  Pac.  677,  60  Wash.  35. 

36.  In  an  action  against  a  minor  to  re- 
cover money  lent,  plaintiff  should  be  permit- 
ted to  reopen  the  case,  after  he  has  closed 
his  testimony  and  the  judge  has  intimated 
an  intention  to  grant  a  nonsuit,  for  the 
purpose  of  placing  defendant  on  the  stand 
to  prove  that  he  was  still  in  possession  of 
a  large  part  of  the  money  or  what  he  had 
purchased  with  it,  if  that  would  make  it  a 
case  under  the  statute,  and  there  is  noth- 
ing to  show  that  plaintiff  is  merely  experi- 
menting or  that  defendant  would  be  pre- 
judiced. Wickham  v.  Torley,  36:  57,  71  S. 
E.   881,   136  Ga.  594. 

37.  The  testimony  of  a  defendant  who 
rests  his  case  in  chief  without  taking  the 
stand,  and  offers  himself  as  a  witness  after 
the  state's  evidence  is  in,  is  properly  con- 
fined to  rebuttal  of  the  rebuttal  evidence 
introduced  bv  the  state.  State  v.  Forsha, 
4:  576,  88  S.  W.  746,  190  Mo.  296. 

38.  Prima*  facie  proof  of  the  conspiracy 
should  be  shown  before  admitting  declara- 
tions of  one  alleged  conspirator  in  evidence 
against  the  other,  unless  there  is  some  rea- 
son which  seems  persuasive  to  the  court 
for  changing  the  order  of  proof.  State  v. 
Gilmore,  35:  1084,  132  N.  W.  53,  151  Iowa, 
618. 

39.  When  one  accused  of  homicide  brings 
forward  in  his  testimony  the  defense  that 
he  had  loaned  his  pistol,  and  did  not  have 
it  at  the  time  of  the  difficulty,  he  may  be 
required  to  produce  all  the  evidence  that 
he  has  on  that  defense,  although  the  state 
has  not  yet  offered  any  testimony  with  re- 
gard to  it.  Bennett  v.  Com.  43:  419,  150  S. 
W.  806,  150  Ky.  604. 

40.  The  beneficiary  in  an  accident  insur- 
ance policy  who  has  testified  in  chief  as  to 
the  date  of  injury  and  death  of  insured  may 
be  permitted  to  testify  in  rebuttal  against 
the  circumstances  of  the  injury  which 
caused  the  death.  Allen  v.  Travelers'  Pro- 
tective Asso.  48:  600,  143  N.  W.  574,  163 
Iowa,  217. 

Offer  of  evidence. 

41.  Before  a  party  can  complain  of  the 
court's  action  in  proceeding  to  judgment 
notwithstanding  his  offer  to  introduce  fur- 
ther testimony,  he  must  disclose  what  that 
testimony  was.  United  Hardware-Furni- 
ture Co.  v.  Blue,  35:  1038,  52  So.  364,  59 
Fla.  419. 

42.  An  offer  of  evidence,  not  appearing 
in  any  way  to  be  relevant  and  material,  is 
properly  rejected.  Lewis,  H.  &  Co.  v.  Mont- 
gomery Supply  Co.  4:  132,  52  S.  E.  1017,  59 
W.  Va.  75. 

43.  When  an  offer  of  evidence  Contains 
irrelevant  as  well'  as  relevant  matter,  it 
may  all  be  rejected,  since  the  court  is  not 
required  to  separate  the  good  from  the  bad. 
Ickes  V.  Ickes,  44:  1118,  85  Atl.  885,  287  Pa. 
582. 

44.  An  offer  by  defendant  to  introduce  in 
evidence  its  entire  answer,  part  of  which 
is  irrevelant,  when  plaintiff  introduces  a 
portion  of  it,  is  properly  denied.     Allen  v. 
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Travelers'  Protective  Asso.  48:  600,  143  N. 
W.  574,  163  Iowa,  217. 

45.  The  offering  of  evidence  of  the  pecuni- 
ary condition  of  plaintiff  in  an  action  for 
assault  and  battery,  at  the  time  of  the  as- 
sault, which  does  not  inform  the  court  what 
is  expected  to  be  shown,  is  too  general. 
McQuiggan  v.  Ladd,  14:  689,  64  Atl.  503,  79 
Vt.  90. 

46.  A  mere  offer  of  evidence  that,  prior 
to  the  throwing  of  a  missile  at  a  street  car 
to  the  injury  of  a  passenger,  other  missiles 
bad  been  thrown  at  cars  for  failure  to  stop 
them,  is  too  indefinite.  Woas  v.  St.  Louis 
Transit  Co.  7:  231,  96  S.  W.  1017,  198  Mo. 
664. 

47.  The  court  may,  in  the  exercise  of  its 
discretion,  conditionally  receive  evidence 
apparently  incompetent  because  its  rele- 
vancy is  not  apparent,  or  because  it  is  not 
the  best  evidence,  if  counsel  gives  assurance 
that  he  will  supply  the  necessary  founda- 
tion afterward.  Pittman  v.  State,  8:  509, 
41   So.  385,  51  Fla.  94. 

Striking  out. 

Prejudicial  error  in  refusal  to  strike  out, 
see  Appeal  and  Ebrob,  VII.  m,  3,  c. 

Effect  of  failure  to  move  for,  see  Appeal 
AND  Ebbob,  366. 

Review  of  action  of  court  in  striking  out 
evidence,  see  Appeal  and  Ebbob,  526. 

Failure  to  question  by  cross  errors  on  ap- 

g«,  peal  correctness  of  rule  striking  out 
testimony,  see  Appeial  and  Ebbob,  549, 

Necessity  of  motion  to  strike  out  evidence 
admitted  subject  to  exception,  see  Ap- 
peal AXD  Ebbob,  776. 

Curing  error  in  admission  by,  see  Appeal 
AND  Eeroe,  829,  1186-1191. 

Error  in  refusing  to  allow  repetition  of  evi- 
dence stricken  out,  see  Appeal  and  Eb- 
rob, 1211. 

Arguing  motion  to  strike  out  evidence  in 
absence  of  accused,  see  Appeal  and 
Ebrob,  1480. 

48.  An  answer  which  is  relevant  and  ma- 
terial to  the  issue,  although  unresponsive, 
should  not  be  stricken  out  when  the  wit- 
ness is  competent.  Atwood  v.  Atwood,  37: 
591,  79  Atl.  59,  84  Conn.  169. 

49.  It  is  not  error  to  refuse  to  strike  out 
testimony  to  which  no  objection  is  made  at 
the  fime  it  is  given.  State  v.  Forsha,  4: 
576,  88  S.  W.  746,  190  Mo.  296. 

50.  The  court  may,  in  its  discretion, 
after  overruling  objections  made  to  the  ad- 
mission of  evidence,  refuse  to  exclude  the 
evidence  on  another  ground, — especially 
where  the  motion  to  rule  out  is  made  pend- 
ing the  argument,  and  is  predicated  upon  a 
failure  to  lay  the  proper  foundation  for  the 
evidence  sought  to  be  excluded.  Patton  v. 
Bank  of  La  Fayette,  5:  592,  53  S.  E.  664,  124 
Ga.  n65. 

51.  If  evidence  which  is  apparently  in- 
competent or  not  the  best  evidence  is  con- 
ditionally received  on  the  assurance  of 
counsel  that  he  will  supply  the  necessary 
foundation  afterward,  the  court  should,  on 
bis  milure  to  introduce  the  necessary  con 
necting  evidence  to  show  the  relevancy  of 
the  admitted  evidence,  exclude  the  latter  on 
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its  own  motion,  or,  if  the  failure  to  connect 
is  not  apparent  or  glaring,  the  objecting 
party  should  move  to  exclude  it.  Pittman 
V.  State,  8:  509,  41  So.  385,  51  Fla.  94. 

52.  A  motion  to  strike  out  parol  evi- 
dence of  matters  which  were  in  writing  will 
not  ordinarily  be  granted,  if  it  was  admit- 
ted without  objection,  with  knowledge  of 
the  writing.  Mount  Vernon  Brewing  Co.  v. 
Teschner,  16:  758,  69  Atl.  702,  108  Md.  158. 

53.  A  motion  to  strike  out  evidence  of 
correspondence  and  conversations  because 
the  correspondence  has  not  been  produced  ia 
too  broad  in  including  evidence  of  the 
conversatiojis.  Mount  Vernon  Brewing  Co. 
V.  Teschner,  16:  758,  69  Atl.  702,  108  Md. 
158. 

54.  Denial  of  a  motion  to  strike  testi- 
mony is  not  erroneous  where  some  of  the 
testimony  included  in  the  motion  is  ad- 
missible as  against  the  grounds  of  the  mo- 
tion, llerrin  v.  Abbe,  18:  907,  46  So.  183, 
55  Fla.  769. 

55.  In  an  action  brought  by  a  wife 
against  an  officer  for  an  alleged  wrongful 
levy  made  upon  a  horse  and  wagon  as  the 
property  of  her  husband,  but  which  is 
claimed  by  her,  testimony  given  by  her  tend- 
ing to  show  that  her  husband  purchased  the 
wagon,  and  that  it  was  shipped  in  his  name 
to  him,  should  not  be  stricken  out.  Smith 
V.  White,  14:  530,  60  S.  E.  404,  63  W.  Va. 
472. 

d.  Statements;  arguments  and  conduct 
of  counsel. 

(See   also  same  heading   in  Digest  L.K.A. 
1-10.) 

Prejudicial  error  in,  see  Appeal  and  Ebb(», 

VIl.  m,  5. 
Effect  of   failure  of  bill  of  erxceptions  to 

show,  see  Appeal  and  Ebrob,  240. 
Sufficiency  of  exception  to,  see  Appeal  and 

Error,  303. 
Necessity  of  exception  to,  see  Appeal  and 

Error,  343. 
Curing  or  waiving  error  in,  see  Appeal  and 

Error,  383. 
Review  of  discretion  as  to,  see  Appeal  and 

Error,  640,  641,  643,  657. 
Time  for  objecting  to,  see  Appeal  and  Er- 
ror, 705. 
New  trial   for  objectionable  statements   in, 

see  New  Trial,  12,  13. 
See  also  infra,  1083. 

56.  It  is  the  duty  of  the  trial  court  to 
correct  mistakes  of  law  made  by  counsel  in 
argument  to  the  jury.  Farnandis  v.  Croat 
Northern  R.  Co.  5:  1086,  84  Pac.  18,  41 
Wash.  486. 

57.  A  client  cannot  complain  of  preju- 
dice in  the  action  of  the  court  in  fining 
his  coimsel  because  of  his  failure  to  obey 
the  admonitions  of  the  court  as  to  the  use 
of  objectionable  argument  to  the  jury. 
Spears  v.  People,  4:  402,  77  N.  E.  112,  220 
111.  72. 

58.  Counsel  may,  in  argument,  comment 
on  the  interest  of  a  witness  in  the  result  of 
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the  trial,  if  his  testimony  is  in  conflict  with 
other  testimony  or  established  facts  in  the 
case.  Dardanelle  Pontoon  Bridge  &  Turnp. 
Co.  V.  Croom,  30:  360,  129  S.  W.  280,  95 
Ark.  284. 

59.  It  is  not  error  to  permit  opposing 
counsel  to  read,  and  comment  to  the  jury 
upon,  interrogatories  which  the  court  has  in- 
timated that  it  intends  to  submit  to  them. 
Mclntyre  v.  Orner,  4:  1130,  76  N.  E.  750,  IGC 
Ind.  57. 

60.  Counsel  cannot,  in  arguing  a  case  to 
the  jury,  make  use  of  the  jury's  finding 
upon  the  facts  in  a  similar  case,  to  support 
his  own  case.  State  v.  Corpcning,  38:  11 30, 
73  S.  E.  214,  157  N.  C.  621.        (Annotated) 

61.  Preventing  counsel  in  an  action  for 
breach  of  promise  of  marriage  from  com 
menting,  in  his  argument  to  the  jury,  upon 
the  fact  that  a  similar  action  had  been 
brought  by  another  woman  against  defend- 
ant, is  not  an  abuse  of  discration  on  the 
part  of  the  trial  court.  Wrynn  v.  Downey , 
4:  615,  63  Atl.  401,  27  R.  I.  454. 

62.  Coinisel  should  not  be  permitted,  in 
his  argument  to  the  jury,  to  call  to  the  at- 
tention of  the  jury  the  fact  that  a  change 
of  venue  was  obtained  by  the  opposite  side, 
and  that  objections  made  by  opposing 
counsel  during  the  trial  had  been  overruled. 
Neff  V.  Cameron,  18:  320,  111  S.  W.  1139, 
213  Mo.  350. 

63.  On   the   trial   of   an   action   brought 
against  a  railroad  company  for  loss  alleged 
to   have   arisen   from   negligence,    where   de 
fendant,    in    its    answer,    denied    the    negli 
gence,  and  some  two  years  thereafter,  pend 
ing  the  trial  of  the  case,  amended  its  plead- 
ings   by    setting    up    that    the    engineer    in 
charge   of    its    engine   became    suddenly    in 
sane   at   the   time   of   the   transaction    com- 
plained of,  and  that  it  was  thereby  relieved 
from  liability,  counsel   for  the  plaintiff  can 
legitimately   comment   upon  the   time   when 
this  amendment  was  made  and  this  defensfi 
set  up.     Central  of  Georgia  R.  Co.  v.  Hall, 
4:  898,  52  S.  E.  679,  124  (Ja.  322. 

64.  In  an  action  to  recover  damages  for 
injuries  caused  by  the  explosion  of  lubricat- 
ing oil,  counsel  for  plaintiff  cannot  state 
in  his  argument  to  tlie  jury  that  plaintilf 
complained  to  him  of  the  oil,  and  that  he 
had  it  analyzed.  Berger  v.  Standard  Oil 
Co.  11:  238,  103  S.  VV.  245,  126  Ky.  155. 

65.  In  the  absence  of  anything  to  show 
want  of  good  faith  on  the  part  of  the  prose- 
cuting attorney  in  making  statements  in 
his  opening  speech  to  the  jury,  the  court 
is  not  in  error  in  relying  upon  them,  al- 
though he  is  not  able  to  produce  evidence 
promised.  Com.  v.  Tucker,  7:  1056,  76  N 
E.  127,  189  Mass.  457. 

66.  Commenting  on  the  numerous  in- 
structions given  for  defendant,  and  warning 
the  jury  of  the  necessity  of  doing  its  duty  to 
keep  the  country  from  running  red  with 
blood,  in  the  address  to  the  jury  of  the  pros- 
ecuting attorney  in  a  murder  case,  does  not 
trangress  the  bounds  of  legitimate  argu- 
ment or  go  beyond  the  scope  of  reasonal)le 
comment.  House  v.  State,  21:840,  48  So. 
3,  94  Miss.  107. 


Right  to  open  and   close. 

67.  Under  §  661,  subsec.  2,  of  the  crimi- 
nal code,  which  provides :  "Upon  every 
trial  for  an  indictable  offense,  whether  the 
accused  person  is  defended  by  counsel  or 
not,  he  or  his  counsel  shall  be  allowed,  if 
he  thinks  fit,  to  open  his  case,  and  after  the 
conclusion  of  such  opening  to  examine  such 
witnesses  as  he  thinks  fit,  and  when  all  the 
evidence  is  concluded  to  sum  up  the  evi- 
dence. If  no  witnesses  are  examined  for 
the  defense  the  counsel  for  the  accused  shall 
have  the  privilege  of  addressing  the  jury 
last,  otherwise  such  right  shall  belong  to 
the  counsel  for  the  prosecution:  Provided 
that  the  right  of  reply  shall  be  always  al- 
lowed to  the  Attorney-General  or  Solicitor- 
General  or  to  any  counsel  acting  on  behalf 
of  either  of  them,"  counsel  for  the  Crown 
have  the  right  of  reply  notwithstanding  the 
fact  that  no  evidence  is  offered  by  the  de- 
fense. Rex  v.  Martin,  2  B.  R.  C.  336,  9 
Ont.  L.  R.  218. 

Stating   or   reading   the   laxr. 

68.  It  is  not  error  for  a  trial  court  to 
refuse  to  listen  to  the  reading  of  authorities 
upon  the  argument  of  a  cause.  State  v. 
Meyers,    33:  143,    110   Pac.    407,   57   Or.    50. 

69.  Counsel  may  be  forbidden  to  read  to 
the  jury  from  law  books  in  arguing  a  libel 
cause  to  them,  notwithstanding  the  Con- 
stitution provides  that  in  such  suits  the 
jury  shall  determine  the  law  and  the  facts, 
under  the  direction  of  the  court.  Oakes  v. 
State,  33:  207,  54  So.  79,  98  Miss.  80. 
Referring    to    pleadings. 

See  also  supra,  63. 

70.  Where  an  amended  answer  has  been 
filed  which  abandons  certain  affirmative 
defenses  pleaded  in  the  original  answer, 
plaintiff's  counsel  should  not  be  permitted 
in  his  opening  statement  to  read  and  com- 
ment upon  the  abandoned  issues.  Rasicot 
V.  Roval  Neighbors  of  America,  29:433,  108 
Pac.   1048,  18  Idaho,  85. 

Stating  ivhat  is  not  in  evidence. 

71.  It  is  improper  for  counsel  to  attempt 
to  get  before  the  jury  by  argument  evidence 
which  could  not.be  produced  by  direct  proof. 
Little  Rock  R.  &  E.  Co.  v.  Goerner,  7:  97,  95 
S.  W.  1007,  80  Ark.  158. 

Comment   on  failure   of   testimony. 

72.  Failure  of  an  accused  to  produce 
witnesses  cannot  be  made  the  subject  of 
unfavorable  comment  by  the  prosecuting  at- 
torney, if  they  were  equally  available  to  the 
state.  Brown  v.  State,  34:  8ii,  54  So.  305, 
98   Miss.   786.  (Annotated) 

73.  Where  it  appears  from  the  record 
that  the  wife  of  a  defendant  who  is  upon 
trial  for  homicide  is  a  material  witness  in 
his  behalf,  and  he  does  not  place  her  on  the 
witness  stand  or  account  for  his  not  doing 
so,  such  failure  of  the  defendant  to  call  his 
wife  as  a  witness  in  his  behalf  is  a  proper 
subject  of  comment  to  the  jury  by  counsel 
for  the  state.  Hampton  v.  State,  40:  43, 
123  Pac.  571,  7  Okla.  Crim.  Rep.  291. 

74.  Counsel  should  refrain  from  all  allu- 
sions, at  the  trial,  tending  to  call  attention 
to  the  fact  that  accused  has  failed  to  take 
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the  stand.     Skidmore  v.  State,  26:  466,  123 
S.  W.  1129,  57  Tex.  Crim.  Rep.  497. 

75.  The  prosecuting  attorney  may  com- 
ment in  hia  argument  to  the  jury  upon  the 
failure  of  accused  to  deny  incriminating 
facts  when  on  the  witness  stand,  although 
the  statute  permits  him  to  be  cross-exam- 
ined only  as  to  matters  to  which  he  has 
referred  in  his  examination  in  chief.  State 
V,  Larkin,  46:  13,  157  S.  W.  600.  250  ,Mo. 
218. 

e.  WUhdrawcU  of  juror. 

(See  same  heeding  in  Digest  L.R.A.  1-70.) 

f.  Objections  and  exceptions. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Consideration  of,  on  appeal,  see  Appeal  and 
Error,  V. 

On  trial,  of  one  accused  of  crime,  see  Cbimi- 
XAL  Law,  162. 

Raising  objection  in  scire  facias  proceeding 
to  enforce  mechanics'  lien,  see  Mechan- 
ics' Liens,  88. 

Mode  of  raising  objection  to  pleading  on 
ground  of  departure,  see  Pleading,  582. 

Before  referee,  see  Reference,  20. 

76.  A  party  not  examining  a  witness  can- 
not object  to  the  irresponsiveness  of  the 
answer  to  a  question  after  it  is  fully  com- 
pleted. Lake  Shore  &  M.  S.  R.  Co.  v. 
Teeters,  5:  425,  77  N.  E.  599,  166  Ind.  335. 

77.  One  does  not  waive  his  objection  to 
the  incompetency  of  evidence  which  has  been 
admitted  by  the  court,  by  eliciting  a  repe- 
tition of  it  on  cross-examination  of  the 
witness.  Cathey  v.  Missouri,  K.  &  T.  R. 
Co.    33:  103,    133    S.   W.    417,    104    Tex.    39. 

( Annotated ) 

78.  If  the  answer  to  a  question  is  made 
so  soon  after  the  question  is  propounded 
that  there  is  no  fair  opportunity  to  state 
an  objectfon  before  it  is  given,  the  court 
should  entertain  an  objection  afterwards, 
if  it  is  promptly  made.  Adler  v.  Pruitt, 
32:  889,  53  So.  315,  169  Ala.  213. 

79.  One  offering  a  deposition  against  a 
claim  in  the  probate  court  cannot  complain 
that  depositions  are  admitted  in  support  of 
the  claim.  Re  McVickery,  28:  1112,  91  N.  E. 
1041,  245  111.  180. 

80.  Objection  to  the  form  of  the  oath 
administrated  to  the  jury  to  try  a  civil  ac- 
tion cannot  be  made  for  the  first  time  after 
verdict.  First  Nat.  Bank  v,  Lowther-Kauf- 
man  Oil  &  C.  Co.  28:  511,  66  S.  E.  713,  66 
W.  Va.  505. 

81.  Objections  to  a  question  to  an  expert 
witness  on  cross-examination,  merely  on  the 
ground  that  it  is  not  in  proper  form,  and 
that  it  is  not  an  examination  of  anything 
drawn  out  in  chief,  are  properly  overruled  as 
insufficient.  State  v.  Speyer,  14:  836,  106 
S.  W.  505,  207  Mo.  540. 

82.  To  exclude  from  evidence  particular 
matter  in  documents  properly  admissible  in 
evidence,  it  must  be  objected  to  specifically, 
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and  a  general  objection  to  the  whole  docu- 
ment is  not  sufficient.  Spearman  v.  State, 
44:  243,  152  S.  W,  915,  —  Tex.  Crim.   Rep. 

83.  A  written  dying  declaration  contain- 
ing matter  tliat  is  admissible,  and  other 
matter  not  admi.ssible  because  hearsay,  ia 
properly  admitted  in  evidence  as  against  a 
general  objection  to  the  reception  of  the 
paper  and  one  item  thereof,  where  no  specific 
objection  is  made  to  the  hearsay  matter. 
State  V.  Hood,  15:  448,  59  S.  E.  971,  63  W. 
Va.  182. 

g.  Answering  inquiry  by  jury;  reading 
testimony  to. 

(See  also  same  heading  in  Dig.  L.R.A.  1-70. J 

84.  The  jury  may,  in  a  criminal  case, 
have  read  to  them  the  shorthand  notes  of 
the  testimony  of  particular  witnesses,  for 
the  purpose  of  refreshing  their  memories, 
and  such  proceeding  is  not  objectionable  on 
the  theory  that  it  gives  undue  prominence 
to  the  testimony  of  such  witnesses ;  at  least, 
where  the  transcribed  notes  are,  by  statute, 
made  a  part  of  the  record.  State  v.  Per- 
kins,  21:931,   120  N.   W.   62,    143    Iowa,  55. 

(Annotated) 

h.    Remarlcs   of   court. 

Indicating  court's  opinion  of  evidence,   see 

infra,  966. 
Prejudicial  error  in,  see  Appeal  and  Error, 

VII.  m,  6. 
Necessity  of  exception  to  statements  made 

by  judge,  see  Appeal  and  Error,  344. 
Waiver  of  error  in,  see  Appeal  and  Error, 

381. 
Prejudicial  error  in  fining  and  imprisoning 

witness    for    refusing    to    answer   tjues- 

tions,  see  Appeal  and  Error,  1472. 

85.  A  judge  may  state  to  the  jury  his 
memory  of  the  evidence.  Haskell  v.  Cape 
Ann  Anchor  Works,  4:  220,  59  N.  E.  1113, 
178  Mass.  485. 

86.  The  judge  cannot  be  regarded  as  ex- 
pressing an  opinion  as  to  the  weight  of  evi- 
dence, in  ruling  upon  its  admissibility,  by 
stating  that  it  is  admitted  for  what  it  is 
worth.  State  v.  Fuller,  8:  762,  85  Pac.  369, 
34  Mont.  12. 

87.  A  question  by  the  court  to  a  wit- 
ness in  an  action  to  recover  for  destruction 
of  a  well  by  blasting,  "What  caused  the 
water  to  drop,  the  explosion  or  detonation  in 
the  air,  or  lightning,  or  what  was  it?"  is  not 
an  erroneous  comment  on  tlie  facts.  Pat- 
rick V.  Smith,  48:  740,  134  Pac.  1076,  75 
Wash.  407. 

88.  A  statement  by  the  court,  in  ruling, 
in  an  action  for  alienation  of  affections, 
upon  the  admissibility  of  evidence  that  the 
husband  sought  the  society  of  defendant, 
that  a  woman  is  not  liable  to  be  seduced 
without  she  contributes  a  little  in  some  way 
to  the  general  purposes  of  the  case,  violates 
a  statute  making  the  jury  the  exclusive 
judges  of  the  facts.  Keen  v.  Keen,  10:  504, 
90  Pac.   147,  49  Or.   362. 
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89.  The  rights  of  one  on  trial  for  em- 
bezzlement, who  is  in  actual  custody  at  the 
time,  are  not  invaded  by  the  trial  judge 
saying,  upon  refusal  of  accused  to  answer 
certain  questions  upon  cross-examination, 
"If  you  were  not  already  in  jail,  I  would 
send  you  there  for  contempt."  State  v. 
Hogg,  29:  830,  53  So.  225,  126  La.   1053. 

90.  A  trial  judge  should  not  attempt  to 
vindicate  his  conduct  in  a  murder  case  to 
the  jury  while  they  are  deliberating  upon 
the  guilt  or  innocence  of  accused.  Duthey 
V.  State,  10:  1032,  111  N.  W.  222,  131  Wis. 
178. 

II.  Submitting  case  or  question  to  jury ; 
questions  of  law  or  fact. 

a.  In  general. 

(See   also   same   heading    in    Digest   L.R.A. 

1-10.) 

First  raising  objection  on  appeal,  see  Ap- 
peal AND  Error,  VII.  j. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  VII.   m,  7,  d. 

Estoppel  to  complain  of  submission  of  ques- 
tion to  jury,  see  Appeal  and  Error, 
536. 

Sufficiency  of  plea  to  require  submission  of 
issue  to  jury,  see  Pleading,  505. 

As  ground  for  new  trial,  see  New  Tri.vl,  22. 

Issues  on  probate  of  will,  see  Wills,  102- 
105. 


91.  The  court  should  not  submit  to  the 
jury  questions  not  raised  by  the  evidence. 
Stedman  v.  O'Neil,  22:  1229,  72  Atl.  923,  82 
Conn.  199. 

92.  It  is  error  for  the  court  to  submit  to 
the  jury  the  question  of  the  form  of  pun- 
ishment of  one  pleading  guilty  to  an  indict- 
ment for  murder  in  the  first  degree,  where 
the  statute  requires  the  jury,  upon  finding 
accused  guilty,  to  fix  the  form  of  punish- 
ment, but  provides  that,  upon  plea  of  guilty, 
the  court  shall  determine  the  same.  State 
V.  Johnson,  22:  463,  96  Pac.  26,  21  Okla.  40, 
1  Okla.  Crim.  Rep.  154. 

93.  One  on  trial  for  assault  with  a  dan- 
gerous weapon,  who  admits  that  he  struck 
his  victim  with  a  revolver,  used  as  a  club, 
is  not  entitled  to  have  submitted  to  the 
jury  the  question  of  guilt  of  lesser  degrees 
of  assault.  Hickey  v.  United  States,  22: 
728,  168  Fed.  536,  93  C.  C.  A.  616. 

94.  If,  from  the  pleadings  in  a  proceed- 
ing by  a  municipal  corporation  to  close  a 
public  alley,  it  is  manifest  tliat  such  closing 
is  for  the  pviblic  interest,  the  court  will 
not  submit  such  question  to  the  jury.  Hen- 
derson V.  Lexington,  22:  20,  111  S.  W.  318, 
132  Ky.  390. 

95.  The  responsibility  of  one  charged 
with  negligently  injuring  another  because 
of  his  failure  to  avail  himself  of  the  last 
clear  chance  to  avoid  the  injury  need  not 
necessarily  be  submitted  to  the  jury  under 
a  separate  issue,  but  may  be  submitted  by 
the  charge  on  the  issue  as  to  contributory 
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negligence.      Sawyer  v.  Roanoke  R.  &  Lum- 
ber Co.  22:  2Q0,  58  S.  E.  598,  145  N.  C.  24. 

96.  Upon  trial  of  an  issue  as  to  the 
revocation  of  a  will,  it  is  not  error  to  re- 
fuse to  submit  to  the  jury  the  question 
whether  or  not  a  second  draft  was  intend- 
ed as  a  substitute  for  the  first  one.  Man- 
agle  V.  Parker,  24:  180,  71  Atl.  637,  75  N. 
H.  139. 

97.  An  affidavit  of  defense  in  an  action 
Dy  an  indorsee  against  the  maker  of  a  prom- 
issory note,  which  is  sufficient  to  put  plain- 
tiff to  proof  that  he  acquired  the  note  be- 
fore maturity  in  good  faith  for  value,  re- 
quires the  submission  of  the  question  to  the 
jury.  Schultheis  v.  Sellers,  22:  1210,  72  Atl. 
887,  223   Pa.   513. 

b.  Sufficiency  of  evidence  to  go  to 
jury. 

(See   also   same   heading   in   Digest    L.R.A. 

1-10.) 

Taking  case  from  jury,  see  infra,  II.  d. 
Ruling  that  there  is  evidence  to  take  case 

to  jury  as  law  of  case  on  second  appeal, 

see  Appeal  and  Error,  1660 

98.  In  order  to  entitle  the  plaintiff  to 
go  to  the  jury,  it  is  not  necessary  that  his 
evidence  be  such  as  to  warrant  a  verdict, 
but  only  sufficient  to  present  to  the  jury 
a  question  of  fact.  Thurston  v.  Fritz, 
50:  1 167,   138  Pac.   625,  91  Kan.  468. 

99.  Oral  evidence  of  an  agent  of  a  rail- 
road company  as  to  its  corporate  character 
is  sufficient  to  take  to  the  jury  an  indict- 
ment charging  larceny  from  it  as  a  corpo- 
ration. State  V.  Rozeboom,  29:37,  124  N,  W. 
783,  145  Iowa,  620. 

100.  Evidence  that  many  years  before  a 
loss,  insured  applied  to  an  insurer  for  a 
policy  covering  loss  by  fire  and  lightning, 
and  received  it,  and  that  the  insurance  had 
been  renewed  from  year  to  year  since;  and 
that  the  agent  acknowledged,  after  the  loss, 
that  a  lightning  clause  was  attached  to  the 
policy, — is  sufficient  to  carry  the  question 
whether  or  not  it  was  upon  the  policy  to 
the  jury,  although  the  policy  is  lost,  and  in- 
sured did  not  notice  whether  in  fact  it  was 
on  the  policy  last  issued.  Cummings  v. 
Pennsylvania  F.  Ins.  Co.  37:  1169,  134  N. 
W.  79,  153  Iowa,  579. 

101.  In  the  absence  of  affirmative  evi- 
dence to  support  a  reasonable  inference  that 
one  insuring  against  accident  came  to  his 
death  by  wilfully  and  intentionally  expos- 
ing himself  to  unnecessary  danger,  in  vio- 
lation of  the  terms  of  the  policy,  the  court 
cannot  submit  such  defense  to  the  jury  in 
an  action  upon  the  policy  Bakalars  v. 
Continental  Casualty  Co.  25:  1241,  122  N. 
W.    721,    141    Wis.   43. 

102.  Evidence  that  a  building  contractor 
could  not  finish  his  work  until  the  arrival 
of  machinery  ordered  from  a  manufacturer 
is  sufficient  to  carry  to  the  jury  the  ques- 
tion whether  or  not  the  manufacturer's  de- 
lay was  responsible  for  his  being  compelled 
to  pay  liquidated  damages  for  a  failure  to 
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perform  his  contract  on  time.  Iowa  Mfg. 
Co.  V.  Sturtcvant  Mfg.  Co.  i8:  575,  162  Fed. 
460,  89  0.  C.  A.  34(5. 

103.  In  an  action  by  tlie  payee  of  a  c-hecl: 
to  recover  the  amount  thereof  from  a  bank 
which  liad  paid  it  to  an  agent  of  the  payee 
upon  the  alleged  unautliorized  indorsement 
of  the  agent,  it  is  error  to  submit  to  the 
jury  the  question  of  the  agent's  express 
authority  to  indorse,  where  the  only  evi- 
dence in  the  record  on  the  point  of  express 
authority  is  to  the  effect  that  such  right 
was  expressly  withheld.  Dispatch  Printing 
Co.  V.  National  Bank  of  Commerce,  50:  74, 
124   N.  W.  236,   109   Minn.   440. 

104.  Evidence  tending  to  show  that  a 
father's  conduct  in  causing  his  daughter  to 
separate  from  her  husband  was  actuated 
by  anger  and  ill-will  to  the  husband,  and 
not  from  regard  for  the  good  of  his  daugliter, 
will  carry  to  the  jury  the  question  of  hi^ 
liability  therefor  to  the  daughter's  husband. 
Multcr  V.  Knibbs,  9:  322,  79  N.  E.  762,  193 
Mass.  556. 

As  t3  damages. 

105  The  jury  should  not  be  allowed  to 
consider  the  question  of  special  damages 
in  an  action  by  a  tenant  for  eviction  if  tliere 
IS  no  evidence  in  the  case  to  support  thoni. 
Russell  V.  Olson,  37:  1217,  133  N.  W.  1030, 
22  N.  D.  410. 

106  Any  evidence  tending  to  show  pecuni- 
ary injury  resulting  from  the  death  of  de- 
ceased to  the  next  of  kin  warrants  the  sub- 
mission of  the  question  of  damages  to  the 
jury  in  an  action  by  them  to  recover  for 
wrongful  death.  Batton  v.  Public  Service 
Corp.  (N.  J.  Err.  &  App.)  18:  640,  69  Atl. 
164,  75  N.  J.  L.  857. 

107.  It  is  error  to  submit  to  the  jury  the 
question  of  punitive  damages  in  an  action 
to  recover  for  the  killing  of  a  person  by  a 
railroad  company  where  there  is  nothing  in 
the  evidence  to  warrant  it.  Louisville  &  N. 
R.  Co.  v.  McNary,  17:  224,  108  S.  W.  898, 
128  Ky.  408. 

108.  The  right  of  a  passenger  to  punitive 
damages  must  be  submitted  to  the  jury, 
where,  after  having  been  put  off  the  train 
at  the  wrong  station,  the  train  goes  off 
and  leaves  him,  notwithstanding  his  notice 
to  train  employees  and  signals  from  the 
station  agent.  Campbell  v.  Seaboard  A. 
L.  R.  Co.  23:  1056,  65  S.  E.  628,  83  S.  C. 
448. 

109.  Upon  the  question  of  damages  to  be 
awarded  for  obstructing  travel  to  a  place 
of  business  by  exercise  of  the  right  of 
eminent  domain,  evidence  is  sufficient  to 
carry  the  case  to  the  jury,  which  tends  to 
show  the  volume  of  business  done  before  and 
after  the  obstruction,  the  average  profit 
made,  and  the  loss  of  regular  customers,  and 
difficulty  in  filling  orders  because  of  the  j 
obstruction.  Powell  v.  Houston  &  T.  C.  R. 
Co.  46:  615,   135  S.   W.   1153,   104  Tex.  219. 

110.  Evidence  that,  before  injury  to  prop- 
erty by  right  of  eminent  domain,  it  was 
worth  a  certain  sum,  and  after  the  injury 
it  was  worth  one  third  less,  is  sufficient  to 
carry  to  the  jury  the  question  of  the  amount 
of  damages  to  be  awardi-d  for  the  injury. 
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I'owell  V.  Houston  &   T.  C.  R.  Co.  46:  615, 
135  S.  W.  1153,  104  Tex.  219. 

111.  The  mere  stsitement,  by  one  in  cliarge 
of  a  business,  as  to  the  net  profits  per 
month  before  and  after  a  removal  of  it, 
made  necessary  by  another's  wrongful  act, 
without  anything  to  show  on  what  the  esti- 
mate is  based,  is  not  sufficient  to  warrant  a 
submission  to  the  jury  of  the  question  of 
loss  of  profits  because  of  the  injury.  Di 
Palma  v.  Weinman,  24:  423,  103  Pac.  782, 
15  N.  M.  68. 

112.  A  mere  estimate,  by  one  in  charge 
of  a  business,  of  the  injury  to  the  stock  of 
goods  by  another's  wrongful  act,  is  not  suf- 
ficient to  carry  to  the  jury  the  question  of 
damages  because  of  such  injury.  Di  Pal- 
ma V  VA'einman,  24:  423,  103  Pac.  782,  15 
N    M.  68 

Fraud;    nndne    influence;    good    faith; 
probable  cause. 

113.  The  evidince  does  not  justify  the 
submission  of  the  question  of  fraud  on  the 
part  of  the  shipper  to  the  jury  in  an  action 
to  recover  for  the  death  of  a  horse  which 
was  being  transported,  where  the  animal 
was,  with  others,  openly  shipped  in  such  a 
way  as  to  indicate  that  they  were  not  com- 
mon animals  shipped  in  carload  lots,  and 
without  any  misrepresentation,  concealment, 
or  artifice,  and  the  agent  relied  upon  the 
making  of  a  contract  by  which  the  horse 
was  "released,"  but  which  was  not  binding 
under  the  law.  Central  of  Georgia  R.  Co. 
V.  Hall,  4:  898,  52  S.  E.  679,  124  Ga.  322. 

114.  Evidence  that  one  partner  was  in- 
duced by  his  copartner  and  the  agent  of  the 
owner  of  a  worthless  patent  right  to  sign 
notes  for  a  part  of  the  purchase  price  of 
such  patent  right  by  representations  that 
the  investment  was  good,  and  that  such  co- 
partner, on  whose  honesty,  good  faith,  and 
judgment  he  relied,  was  himself  investing 
therein  to  the  same  extent,  and  that  after 
the  notes  were  executed,  the  payee,  pursu 
ant  to  a  prior  secret  agreement  between  his 
agent  and  the  copartner  who  made  the 
representations  as  to  the  investment,  re- 
turned to  such  partner  unpaid  his  note  and 
check  given  in  payment  for  his  share  of  the 
purchase  price  of  the  patent  right  which  he 
represented  that  he  had  purcliased,  is  suf- 
ficient, in  an  action  on  the  note  of  the  inno- 
cent partner,  to  take  the  case  to  the  jury 
on  the  ground  of  fraud.  Gilpin  v.  Neto- 
graph  Machine  Co.  29:  477,  108  Pac.  382, 
25  Okla.  408.  (Annotated) 

115.  In  an  action  to  recover  the  price 
paid  for  certain  worthless  corporate  stock 
which  it  was  alleged  defendants,  by  false 
representations,  induced  plaintiff  to  pur- 
chase, evidence  that  defendants  took  plain- 
tiff to  certain  lands  stated  by  them  to  be 
covered  by  a  lease  owned  by  the  corpora- 
tion, for  which  $19,000  had  been  paid,  and 
showed  him  two  oil  wells,  representing  that 
they  had  been  tested  and  had  produced  from 
10  to  25  barrels  each,  that  an  oil  well  can- 
not be  tested  except  by  pumping  from  one 
to  thirty  days,  that  one  of  such  wells  had 
never  been  cleaned  out,  and  that  the  other 
had   been   cleaned   and   pumped    for   one   or 
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two  hours  only,  thereby  obtaining  about 
one-half  barrel  of  oil  only,  that  $19,000 
had  not  been  paid  for  the  lease  at  the  time 
of  the  representations  in  regard  thereto, 
that  the  plaintiff  relied  on  the  representa- 
tions made,  and  that  he  had  no  means  of 
investigating  the  truth  thereof, — is  suffi- 
cient to  require  submission  to  the  jury  to 
determine  as  to  whether  or  not  the  alleged 
representations  were  made,  whether  or  not 
they  were  false,  whether  or  not  they  were 
intended  or  calculated  to  induce  the  trans- 
action, and  whether  or  not  the  plaintiff  was 
misled  thereby  to  his  prejudice,  without 
fault  on  his  part.  Cockerell  v.  Henderson, 
50:  I,   105   Pac.  443,   81    Kan.   335. 

116.  Evidence  of  fraud  and  undue  influ- 
ence in  procuring  the  execution  of  a  will 
cutting  off  a  child,  sufficient  to  take  tlie 
case  to  the  jury,  exists  where  it  is  sliown 
that  although  testatrix  has  stated  that  she 
had  promised  not  to  cut  off  any  of  tlie  fam- 
ily, after  she  became  inlirm  she  was  im- 
portuned by  children  at  home  to  do  so  un- 
der threat  of  leaving  home,  that  she  was 
erroneously  led  to  believe  that  the  child  cut 
off  had  interfered  betwAn  another  child  and 
his  wife,  causing  trouble  to  testatrix,  be- 
cause' of  which,  testatrix  became  estranged 
from  such  child,  and  never  afterwards  treat- 
ed her  as  a  daughter.  James  v.  Fairall, 
38:  731,  134  N.  W.  608,  154  Iowa,  253. 

117.  An  issue  as  to  whether  or  not  a 
will  was  secured  by  the  exercise  of  undue 
influence  will  not  be  submitted  to  the  jury 
in  the  absence  of  evidence  to  support  it. 
Auld  v.  Cathro,  32:  71,  128  N.  W.  1025,  20 
N.   D.    461. 

118.  Evidence  that  a  testator  seventy 
years  of  age  was  tenacious  of  ideas  once 
implanted  in  his  mind,  that  for  many  years 
his  son  F.  had  been  intimately  connected 
with  him  in  business,  tliat  he  placed  great 
confidence  in  F.,  that  he  had  trouble  with 
his  other  son,  J.,  and  that,  although,  for 
many  years,  he  had  manifested  interest  in 
J.,  he  suddenly  became  very  cool  toward  him 
and  seemed  to  avoid  him,  that,  after  F.  and 
J.  held  a  conversation  regarding  their  in- 
heritance, F.  carried  a  report  thereof  to  the 
father,  who  was  very  much  incensed  there- 
at, which  conversation  between  the  sons  was 
later  placed  before  the  father  in  a  more 
favorable  light  by  a  disinterested  daughter, 
and  that  the  father,  who  was  opposed  to  the 
use  of  intoxicants,  had  been  told  by  F.  that 
J.  was  drinking,  the  truth  of  which  charge 
was  independently  investigated  by  the 
father,  is  not  suflicient  to  take  the  case  to 
the  jury  on  the  charge  of  undue  influence 
alleged  to  have  been  exercised  by  F.  upon 
the  father,  where,  so  far  as  the  evidence 
shows,  it  appears  that  the  father,  without 
prompting  from  any  source,  and  without 
consultation  with  or  advice  from  any  per- 
son, went  alone  to  the  witness  who  attested 
it,  and  there  freely  and  deliberately  made  his 
will,  and  there  is  no  evidence  that  F.  ever 
concerned  himself  in  any  way  in  the  matter 
of  the  disposition  of  his  father's  estate,  or 
that  he  ever  suggested  or  advised  the  making 
of  a  will,  or  that  he  had  any  knowledge  that 
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the  father  contemplated  the  making  of  a 
will,  or  that  he  had  made  any  until  after 
the  father's  death.  Ginter  v.  Ginter,  22: 
1024,  101  Pac.  634,  79  Kan.  721. 

119.  Knowledge  of  suspicious  circum* 
stances,  or  failure  to  inquire  into  the  con- 
sideration on  the  part  of  a  purchaser  of 
a  note  which  has  been  secured  from  the 
maker  by  fraud,  may  be  sufficient  evidence 
of  bad  faith  to  take  that  question  to  the 
jury  in  an  action  upon  the  note.  Arnd  v. 
Ayiesworth,  29:  638,  123  N.  W.  1000,  145 
Iowa,  185. 

120.  The  victim  of  a  robbery,  who  recog- 
nizes the  perpetrator  of  the  crime,  and,  as  a 
man  of  ordinary  prudence,  believes  in  his 
identification,  has  probable  cause  for  prose- 
cuting him  as  matter  of  law;  and  the  ques- 
tion should  not  be  left  to  the  jury  whether 
the  facts  constitute  reasonable  ground  of 
suspicion.  Jenkins  v.  Gilligan,  9:  1087,  108 
N.  W.  237,  131  Iowa,  176. 

Vice  principal  or  fellotv  servant. 

121.  Evidence  that  one  of  a  shift  of  em- 
ployees in  a  mine  gave  directions  to  the  oth- 
ers, and  that  they  were  required  to  obey  him, 
is  sufficient  to  carry  to  the  jury  the  ques- 
tion whether  or  nofhe  was  a  shift  boss,  al- 
though he  worked  with  them  in  carrying  out 
the  orders.  Johnson  v.  Butte  &  Superior  Cop- 
per Co.  48:  938,  108  Pac.  1057,  41  Mont.  158. 

122.  While  the  fact  that  an  employee 
bore  the  title  of  "superintendent,"  "fore- 
man," "overseer,"  or  the  like,  does  not  nec- 
essarily import  that  he  was  the  vice  prin- 
cipal of  the  master,  yet,  taken  in  connection 
with  the  character  of  the  work  and  the 
character  of  an  order  given  by  him  in  ref- 
erence to  the  operation  of  dangerous  ma- 
chinery, it  may  be  sufficient  to  raise  a  ques- 
tion for  the  jury  whether  he  was  the  vice 
principal  of  the  master,  or  only  a  fellow 
servant.  Moore  v.  Dublin  Cotton  Mills, 
10:  772,  56  S.  E.  839,  127  Ga.  609.  ' 
Negligence;  personal  injuries. 
Negligence  as  question  for  jury  generally, 

see  infra,  II.  c,  8. 
Taking  case  from  jury,  see  infra,  678-684, 

698-707. 
See  also  supra,  106,  107,  121,  122. 

123.  An  action  seeking  to  hold  one  liable 
for  negligence  should  not  be  submitted  to 
the  jury  where  the  evidence  is  as  consist- 
ent with  his  freedom  from  negligence  as 
with  his  negligence.  Kimble  v.  Stackpole, 
35:  148,   110  Pac.   677,  60  Wash.  35. 

124.  Proof  that  defendant  on  returning 
from  hunting  left  his  gun  loaded  and  at 
full  cock  standing  inside  a  fence  on  his 
lands  beside  a  gap  from  which  a  private 
path  formed  a  short  cut  from  the  public 
road  to  his  house,  is  sufficient  to  carry  to 
the  jury  the  question  whether  he  was  neg- 
ligent in  so  doing,  since  he  was  as  a  rea- 
sonable man  bound  to  anticipate  the  possi- 
bility that  the  gun  might  be  found  and  so 
carelessly  handled  as  to  cause  injury  to  a 
third  person  in  the  neighborhood.  Sulli- 
van v.  Creed,  2  B.  R.  C.  139,  [1904]  2  I.  R. 
317. 

^explosions;   blasting. 
See  also  infra,  139. 
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125.  Evidence  of  the  explosion,  to  the  in- 
jury of  the  purchaser,  of  a  bottle  of  car- 
bonated beverage,  accompanied  by  evidence 
that  other  bottles  put  up  by  the  same  bot- 
tler had  exploded  during  the  several  pre- 
ceding months,  is  sullicient  to  carry  to  the 
jury  the  question  of  the  latter's  negligence, 
in  an  action  to  hold  him  liable  for  the  in- 
jury. Dail  V.  Taylor,  28:  949,  66  S.  E.  135, 
151  N.  C.  284. 

126.  The  mere  explosion  of  a  bottle  of  car- 
bonated beverage  to  the  injury  of  a  pur- 
chaser is  not  sufficient  to  carry  to  the  jury 
the  question  of  the  negligence  of  the  one 
who  bottled  it,  under  the  doctrine  of  res 
ipsa  loquitur.  Dail  v.  Taylor,  28:  949,  66 
S.  E.  135,  151  N.  C.  284. 

127.  Evidence  that  one  attempted  to  use 
dynamite  in  blasting,  though  inexperienced, 
without  smotliering  the  blasts,  in  conse- 
quence of  which  a  rock  was  cast  upon  a 
neighboring  house,  is  sufficient  to  carry  to 
the  jury  the  question  of  his  negligence. 
Kimberlv  v.  Rowland,  7:  545,  55  S.  E.  778, 
145  N.  C.  398. 

—  elevators. 

128.  The  operation  of  an  automatic,  push- 
button, electrical  passenger  elevator  to  carry 
passengers,  without  an  operator,  in  an 
apartment  building  where  several  children 
under  ten  years  of  age  lived  and  used  it,  in 
a  city  in  which  the  duty  to  employ  an  oper- 
ator was  imposed  by  ordinance  and  the  fail- 
ure to  discharge  this  dui/  was  made  a  mis- 
demeanor, constitutes  sufficient  evidence  of 
negligence,  actionable  by  a  child  between 
five  and  six  years  of  age,  who  was  injured 
while  running  the  elevator  by  getting  her  leg 
caught  between  the  floor  of  the  car  and  the 
second  floor  of  the  building  as  the  car  as- 
cended, to  war. ant  the  submission  of  the 
question  of  negligence,  and  the  question 
whether  or  not  such  negligence  was  the 
proximate  cause  of  the  injury,  to  a  jury. 
Shellaberger  v.  Fisher,  5:  250/143  Fed.  937, 
75  C.  C.  A.  9.  (Annotated) 

—  physicians. 

129.  Absence  of  direct  evidence  as  to  who 
left  a  sponge  in  the  cavity  when  closing  an 
incision  after  an  operation  does  not  re- 
quire direction  of  a  verdict  in  favor  of  the 
surgeon  who  performed  the  operation,  if 
there  are  facts  and  circumstances  in  evi- 
dence sufficient  to  warrant  a  finding  by  the 
jury  upon  that  question.  Harris  v.  Fall, 
27:  1 174,  177  Fed.  79,  100  C.  C.  A.  497. 

—  fires. 

130.  The  question  of  negligence,  in  an 
action  against  a  railroad  company  for  dam- 
ages caused  by  fire  from  a  locomotive,  is  for 
the  jury,  where  plaintiff  introduces  af- 
firmative circumstantial  evidence  of  negli- 
gence, in  addition  to  proof  of  the  facts  es- 
sential to  raise  the  statutory  presumption 
of  negligence  against  the  railroad  company, 
and  the  rebuttal  testimony  depends  in  part 
on  the  evidence  of  witnesses  whose  credibili- 
ty is  for  the  jury  and  consists  largely  of 
nonconi'lusive  expert  testimony.  Conti- 
nental Ins.  Co.  v.  Chicago  &  N.  W.  R.  Co. 
5:  99,  107  N.  W.  548,  97  Minn.  467. 
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—  railroads. 

131.  The  estimate  as  to  the  speed  of  a 
train,  by  a  witness  who  had  a  mere  glimpse 
of  it  from  the  side  for  one  or  two  seconds, 
is  not  sufficient  to  carry  to  the  jury  the 
question  of  the  negligence  of  the  railroad 
company  with  respect  to  its  speed.  Davis  v. 
Chicago,  R.  I.  &  P.  R.  Co.  16:  424,  159  Fed. 
10,  88  C.  C.  A.  488. 

132.  Although  a  child  injured  at  a  rail- 
road crossing  was  too  young  to  be  guilty 
of  negligence,  and  the  railroad  c<juipany 
was  negligent  in  the  excessive  speed  of  the 
train,  and  in  failing  to  give  crossing  signals, 
the  child  is  not  entitled  to  have  a  suit  for 
the  injuries  submitted  to  the  jury  unless 
it  shows  that  the  negligence  of  the  railroad 
company  was  the  psoximate  cause  of  the 
injury.  Illinois  ('.  K.  Co.  v.  Dupree,  34: 
645,  128  S.  W.  334,  138  Ky.  459. 

133.  Positive  testimony  by  persons  inter- 
ested in  knowing  wliether  or  not  a  signal 
was  given  for  a  train  approaching  a  road 
crossing,  that  it  was  not,  is  sufficient  to 
take  the  question  to  the  jury,  notwithstand- 
ing testimony  by  those  in  charge  of  the 
train  that  it  was.  ^Valters  v.  Chicago,  M. 
&  P.  S.  R.  Co.  46:  702,  133  Pac.  357,  47 
Mont.  501. 

134.  The  testimony  of  three  witnesses 
who  were  in  a  position  to  hear  signals  by  a 
locomotive  crossing  a  street  at  a  speed  of 
15  qr  20  miles  an  hour,  and  would  have 
heard  them  had  they  been  given,  that  they 
heard  none,  is  not  merely  negative,  but  is 
sufficient  to  carry  to  the  jury  the  question 
of  the  negligence  of  the  railroad  company, 
in  an  action  for  injury  caused  by  collision 
with  a  conveyance  at  the  crossing,  (iibson 
v.  Bessemer  &  L.  E.  R.  Co.  27:  689,  75  Atl. 
194,  226  Pa.  198. 

135.  A  conflict  in  evidence,  requiring  sub- 
mission to  the  jury  of  the  question  whether 
or  not  a  signal  was  given  for  a  railway 
crossing,  is  not  created  where  there  is  posi- 
tive evidence  that  it  was  given,  by  the  testi- 
mony of  witnesses  in  a  closed  house  half  a 
mile  away,  whose  attention  was  engrossed 
in  other  matters,  that  they  di.d  not  hear  it. 
Hoffard  v.  Illinois  C.  R.  Co.  16:  797,  HO  N. 
W.  446,  138  Iowa,  543. 

136.  Evidence  of  persons  present  at  a 
railroad  crossing  and  listening  for  signals, 
that  the  bell  of  an  approaching  locomotive 
was  not  rung,  although  negative  in  form, 
has  probative  value  sufficient  to  take  the 
issue  to  the  jury,  where  other  witnesses 
testify  that  the  bell  did  ring.  Cotton  v. 
Willmar  &  S.  F.  R.  Co.  8:  643,  109  N.  W. 
835,  99  Minn.  366. 

—  street   railways. 

137.  Evidence  that  one  walking  along  a 
street-car  track  in  a  jxiblic  highway  on  a 
dark  night  is  killed  by  a  car  insufficiently 
lighted,  and  which  gives  no  signals  of  its 
approach,  justifies  the  submission  of  the 
question  to  the  jury  of  the  negligence  of  the 
street  car  company.    GofT  v.  St.  Louis  Tran- 
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—  carriers. 

Sufficiency  of  evidence  to  go  to  jury  in 
case  of  injury  to  passenger,  see  Evi- 
dence, 359. 

138.  Testimony  by  one  put  off  a  train, 
that  the  person  who  did  the  act  was  the 
rear  brakeman,  who  carried  a  light  and 
stick,  and  identification  of  the  person  ac- 
knowledged by  the  railroad  company  to 
have  been  such  brakeman,  and  to  have  car- 
ried such  articles  at  the  time  in  question, 
as  the  one  responsible  for  the  injury,  is 
sufficient  to  carry  to  the  jury  the  question 
whether  or  not  he  did  the  act,  as  against 
testimony  of  the  train  crew  that  he  was,  at 
the  time  alleged,  at  another  point  on  the 
train,  and  did  not  put  plaintiff  off.  Golden 
V.  Northern  P.  R.  Co.  34:  1154,  104  Pac.  549, 
39    Mont.   435. 

139.  A  street  car  passenger  injured  by 
an  explosion  that  wrecks  the  car  does  not 
make  out  a  case  of  negligence  against  the 
carrier  sufficient  to  carry  to  the  jury  the 
question  of  its  liability  for  his  injury  there- 
from, by  showing  that  shortly  before  the 
car,  which  was  under  perfect  control, 
reached  the  point  where  the  explosion  oc- 
curred, a  small  package  of  dynamite  had 
been  dropped  from  a  dray  which  had  passed 
that  point,  if  the  explosion  occurred  after 
dark,  and  there  is  notliing  to  show  in  what 
form  the  package  presented  itself  to  the 
view  of  the  motorman,  if  it  could  be  as- 
sumed that  it  had  dropped  upon  the  track 
and  caused  the  explosion.  Bigwood  v.  Bos- 
ton &  N.  Street  R.  Co.  35:  113,  95  N.  E. 
751,  209  Mass.  345. 

140.  One  injured  while  riding  on  a  freight 
train  is  not  entitled  to  have  his  action  for 
damages  go  to  the  jury  on  the  theory  that 
the  carrier  owed  him  the  measure  of  duty 
prescribed  for  either  a  passenger  or  an  em- 
ployee, in  the  absence  of  any  evidence  show- 
ing the  existence  of  either  relation.  Vassor 
V.  Atlantic  Coast  Line  R.  Co.  7:  950,  54  S. 
E.  849,  142  N.  C.  68. 

141.  In  an  action  for  the  alleged  negli- 
gent failure  of  a  carrier  properly  to  bed  a 
car  so  that  it  would  be  reasonably  safe  for 
transportation  of  stock,  and  for  alleged  un- 
reasonable delay  in  such  transportation, 
where  the  evidence  tends  to  establish  that 
the  shipment  was  materially  delayed  while 
the  stock  was  in  the  carrier's  possession, 
and  that  the  stock  was  in  good  condition 
when  received  by  the  carrier,  and  was  in- 
jured and  damaged  when  delivered  to  the 
consignee,  it  is  not  error  to  submit  the 
question  of  unreasonable  delay  to  the  jury. 
Allen  V.  Chicago.  B.  &  Q.  R.  Co.  23:  278, 
118  N.  W.  655,  82  Neb.  726. 

—  injury  to  servant. 

142.  Evidence  that  one  who  was  handling 
the  carcass  of  a  calf  was  cut  by  a  bone,  that 
the  wound  became  inflamed,  that  anthrax 
resulted,  and  that  the  calf  showed  evidence 
of  having  that  disease,  which  is  infectious, 
is  sufficient  to  carry  to  the  jury  the  ques- 
tion whether  he  became  infected  from  the 
calf.  O'Connor  v.  Armour  Packing  Co.  15: 
812,  158  Fed.  241,  85  C.  C.  A.  459. 

143.  Evidence  that  a  calf  slaughtered  for 
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market  was  afflicted  with  anthrax  so  that  a 
servant,  in  handling  it,  became  infected 
with  the  disease,  and  that  this  disease  can- 
not possibly  fail  to  be  discovered  by  a  post 
mortem  examination,  is  sufficient  to  go  to 
the  jury  on  the  issue  w'hether  the  master 
has  been  negligent  in  the  performance  of  his 
duty  of  inspection.  O'Connor  v.  Armour 
Packing  Co.  15:  812,  158  Fed.  241,  85  C.  C.  A. 
459. 

144.  Where,  in  an  action  against  a  mas- 
ter for  negligent  injury  to  his  servant,  the 
evidence  shows  that  the  injury  might  have 
been  due  to  either  one  of  two  causes,  for 
one  of  which  the  master  would  have  been 
liable,  and  for  the  other  not,  the  case  can- 
not be  submitted  to  the  jury,  but  must  fail 
for  lack  of  evidence.  Coin  v.  John  H.  Talge 
Lounge  Co.  25:  1179,  121  S.  W.  1,  222  Mo. 
488. 

145.  Proof  of  the  employment  of  a  girl 
under  18  years  of  age  to  work  between  the 
fixed  and  traversing  parts  of  a  self  acting 
machine  while  it  is  in  motion,  in  contra- 
vention of  a  statutory  provision  imposing 
a  penalty  upon  the  employer,  is  sufficient 
evidence  of  negligence  in  an  action  for  in- 
juries sustained  in  the  course  of  such  em- 
ployment, to  carry  the  case  to  the  jury. 
Fahey  v.  Jephcott,  1  B.  R.  C.  616,  2  Ont. 
L.  Rep.  449.  (Annotated) 

140.  Evidence  upon  the  question  whether 
or  not  a  particular  employee  caused  the 
fall  of  the  timber  which  injured  another 
employee,  sufficient  to  carry  the  case  to  the 
jury,  may  be  produced  by  showing  that  no 
other  person  in  defendant's  employ  was 
near  enough  to  the  timber  to  cause  its  fall. 
Johnson  v.  Butte  &  Superior  Copper  Co. 
48:  938,   108   Pac.   1057,  41   Mont.   158. 

147.  Suggested  defects  causing  an  alleged 
erratic  movement  of  a  machine  to  the  injury 
of  an  employee  are  not  sufficient  to  carry 
the  case  to  the  jury  if  they  amount  to  no 
more  than  baseless  conjecture.  Chvbowski 
V.  Bucyrus  Co.  7:  357,  106  N.  W.  833,  127 
Wis.  332. 

—  contributory   negligence. 

148.  If,  upon  plaintiff's  evidence  in  an  ac- 
tion to  hold  another  liable  for  a  personal 
injury,  he  shows  negligence  on  his  part  as 
matter  of  law,  the  question  of  his  negligence 
should  not  be  submitted  to  the  jury.  Wag- 
ner V.  Atlantic  Coast  Line  R.  Co.  19:  1028, 
61  S.  E.  171,  147  N.  C.  315. 

149.  Where  the  evidence,  when  plaintiff 
rests,  in  an  action  to  recover  damages  for 
personal  injuries,  leaves  the  contributory 
negligence  of  the  plaintiff  in  doubt,  the 
determination  of  the  question  niust  be  sub- 
mitted to  the  jury.  Dickinson  v.  Erie  R. 
Co.  (N.  J.  Err.  &  App.)  37=  150,  81  Atl. 
104,    81    N.   J.    L.   464. 

150.  The  presumption  of  care  on  the  part 
of  one  killed  through  the  alleged  negligence 
of  another,  where  there  is  no  witness  of  the 
accident,  is  sufficient  to  take  to  the  jury 
the  question  of  the  absence  of  contributory 
negligence  on  his  part,  in  the  absence  of 
clear  and  unmistakable  proof  to  the  con- 
trary. Brown  v.  West  Riverside  Coal  Co. 
28:  1260,  120  N.  W.  732,  143  Iowa,  662. 
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o.  Questions  of  law  and  fact. 

1.  Power  of  court  and  Jury  generally. 

(See  also   same  heading   in   Digest  L.R.A. 
1-10.) 

Sufficiency  of  evidence  to  go  to  jury,   see 

supra,  II.  b. 
See  also  infra,  729,  981. 

151.  The  proper  disposition  of  a  case  upon 
the  evidence,  in  case  of  a  substantial  con- 
flict therein,  must  be  determined  by  the  jury 
as  a  question  of  fact;  but  where  it  is  un- 
disputed or  is  80  clearly  preponderant  that 
it  reasonably  admits  of  but  one  conclusion, 
it  becomes  a  question  of  law  to  be  deter- 
mined by  the  court.  Bell  v.  Carter,  ig:  833, 
164  Fed.  417,  90  C.  C.  A.  555. 

152.  A  statement  in  a  memorandum  over- 
ruling a  demurrer,  that  a  certain  qut-stion 
should  be  left  to  the  jury,  does  not  require 
the  submission  of  the  question  to  the  jury 
upon  the  trial.  Lundin  v.  Post  Pub.  Co. 
52:  207,  104  N.  E.  480,  217  Mass.  213. 

153.  Whether  or  not  there  is  evidence 
to  support  a  verdict  is  a  question  of  law,  or 
legal  inference,  which  the  court  must  decide. 
Brown  v.  W.  T.  Weaver  Power  Co.  3:  912, 
52  S.  E.  954,  140  N.  C.  333. 

154.  If  the  controlling  facts  in  a  case  are 
fully  stated,  and  of  such  a  character  as  to 
exclude  all  reasonable  and  possible  modify- 
ing inferences  from  the  other  circumstances 
of  the  case,  the  court  may  inform  the  jury 
whether  or  not  they  are  sufficient  in  law  to 
entitle  plaintiff  to  recover.  Mclntyre  v. 
Omer,  4:  1130,  76  N.  E.  750,  166  Ind.  57; 

155.  Where  fair-minded  men  might  hon- 
estly differ  as  to  conclusions  to  be  drawn 
from  facts,  whether  controverted  or  uncon- 
troverted,  the  question  at  issue  should  gO  to 
the  jury.  Cetofonte  v.  Camden  Coke  Co.  (N. 
J.  Err.  &  App.)  27:  1058,  75  Atl.  913,  78 
N.  J.  L.  662. 

156.  If  the  evidence  is  substantially  con- 
flicting upon  a  material  issue,  it  presents 
a  question  for  the  jury.  Fitzgerald  v.  Un- 
ion Stock  Yards  Co.  33:  983,  131  K.  W.  612, 
89  Neb.  393. 

157.  The  sufficiency  of  the  evidence  in  a 
criminal  case  is  solely  for  the  consideration 
and  determination  of  the  jury.  Hoke  v. 
United  States,  43:  906,  33  Sup.  Ct.  Rep. 
281,  227  U.  S.  308,  57  L.  ed.  523. 

158.  Where  the  question  as  to  what  is 
the  law  of  another  state  depends  upon  the 
effect  to  be  given  to  a  decision  made  by  its 
court  of  last  resort,  and  upon  the  inter- 
pretation of  a  statute,  and  all  the  reported 
decisions  relating  to  the  matter  are  admit- 
ted and  show  a  difference  of  judicial  opin- 
ion, there  is  no  occasion  for  evidence  on 
the  subject,  but  the  question  should  be 
decided  by  the  court  practically  as  one  of 
law.  Sealy  v.  Missouri,  K.  &  T.  R.  Co. 
41:  500,  114  Pac.   1077,  84  Kan.  479. 

159.  The  sufficiency  of  extrinsic  evidence 
of  the  execution  of  a  note  ofl'ered  after  plea 
of  non  est  factum,  to  lay  a  foundation  for 
its  admission,  is  for  the  court.  Patton  v. 
Digest  1-52  Ii.R.A.(N.S.) 


Bank  of  La  Fayette,  5:  592,  53  S.  E.  664,  124 
Ga.  965. 

160.  Where  an  action  for  penalty  for 
breach  of  a  statute  is  a  civil  one  in  debt, 
the  jury  ehould  fix  the  amount  of  the  re- 
covery. People  V.  Hartford  L.  Ins.  Co.  37: 
778,  96  N.  E.  1049,  252  111.  398. 

161.  In  an  action  for  injuries  inflicted  by 
an  alleged  vicious  dog,  whether  or  not  the 
proof  to  establish  viciousness  and  scienter, 
which  consists  of  evidence  tending  to  show 
that  upon  several  occasions  the  dog  had 
jumped  for,  growled,  and  showed  his  teeth 
to,  strangers,  some  of  which  instances  had 
come  to  the  knowledge  of  defendants,  is 
sufficient  to  overcome  the  presumption  that 
domesticated  animals  are  not  of  a  vicious 
nature,  is  for  the  jurv.  Emmons  v.  Stevane 
(N.  J.  Err.  &  App.)  24:  458,  73  Atl.  544,  77 
N.  J.  L.  570. 

162.  The  question  in  which  one  of  two 
counties  the  defendant  in  an  action  has  his 
legal  domicil  is  a  mixed  question  of  law 
and  fact,  to  be  determined  under  the  evi- 
dence. Stallings  v.  Stallings,  9:  593,  56  S. 
E.  469,  127  Ga.  464. 

2.  Cause  and  effect. 

(Sec  also   same  heading   in   Digest   L.R.A. 

1-yo.) 

Sufficiency  of  evidence  to  take  question  to 

jury,  see  supra,  101,  102. 
See  also  supra,  142,  144;   Evidence,  1091. 

163.  The  cause  of  the  settling  of  the 
earth  in  a  sewer  trench  is  for  the  jury  where 
there  is  evidence  tending  to  show  that  the 
trench  was  improperly  filled  after  the  lay- 
ing of  the  sewer,  and  there  is  also  much 
evidence  tending  to  show  that  the  cavity 
under  the  pavement  might  have  resulted 
from  natural  causes,  and  from  the  action 
of  the  water  from  broken  service  pipes. 
Updike  V.  Omaha,  30:  589,  127  N.  W.  229, 
87  Neb.  228. 

Cause  of  death. 

164.  It  is  for  the  jury  to  say,  in  an  action 
for  damages  for  death,  what  inferences  are 
to  be  drawn  as  to  the  cause  thereof  from 
the  fact  that  neither  party  secured  or  asked 
for  an  autopsy.  Boucher  v.  Larochelle,  15: 
416,  68  Atl.  870,  74  N.  H.  433. 

165.  Whether  the  death  of  a  child  under- 
going an  operation  was  caused  by  the  negli- 
gent administration  of  chloroform  is,  in  the 
absence  of  evidence  of  other  sufficient  cause, 
a  question  for  tlie  jury,  where  there  is  some 
evidence  that  death  might  result  therefrom, 
and  of  the  defendant's  lack  of  care  in  admin- 
istering the  anesthetic.  Boucher  v.  Laro- 
chelle, 15:  416,  68  Atl.  870,  74  N.  H.  433. 

166.  Whether  or  not  an  insured  commit- 
ted suicide,  so  as  to  relieve  the  insurer  from 
liability  on  a  policy  void  in  case  of  self- 
destruction  of  insured,  is  for  the  jury,  where 
the  evidence  shows  that  insured  was  found 
lying  on  his  bed  with  one  hand  extending 
over  the  edge  of  a  receptacle  into  which  a 
revolver  had  fallen,  that  his  family  relations 
were  pleasant,  that  he  was  of  a  jovial 
disposition  and  industrious,  that  he  was  not 
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in  necessitous  financial  circumstances,  tliat 
he  was  in  good  liealth  and  tliat  he  had 
arrajiyed  to  go  liunting  on  the  morning  of 
his  death,  although  the  wife  of  deceased 
expressed  the  opinion  that  he  had  delib- 
erately taken  his  own  life.  O'Connor  v. 
Modern  Woodmen  of  America,  25:  1244,  124 
N.  VV.  454,  110  Minn.  IS. 

167.  The  (juestion  of  suicide  of  one  found 
hanging  to  a  strap  in  his  barn  under  cir- 
cumstances which  might  have  been  accident- 
al is  for  the  jury,  although  such  an  acci- 
dent may  never  have  occurred  before, 
where  there  is  no  evidence  that  decedent's 
circumstances  were  such  as  to  drive  him  to 
desperation.  Tack  man  v.  Brotherhood  of 
A.  Y.  8:  974,  106  N.  W.  350,  132  Iowa,  64. 

168.  The  jury  must  determine  whether  or 
not  one  who  went  into  a  barn  to  perform 
some  work,  in  a  cheerful  frame  of  mind, 
and  who  was  a  short  time  afterwards  taken 
in  an  unconscious  condition  from  the  build- 
ing, which  was  then  on  fire,  was  injured  ac- 
cidentally, so  that  recovery  can  be  had  on 
an  accident  policy  on  his  life,  or  inflicted 
the  injuries  on  himself.  Wilkinson  v.  ^tna 
L.  Ins.  Co.  25:  1256,  88  N.  E.  550,  240  111. 
205. 

169.  The  court  cannot  say  as  a  matter 
of  law  that  a  fever  patient  who,  upon  his 
attendant's  return  to  the  room  after  a 
moment's  absence  therefrom,  was  found  to 
have  fallen  to  the  ground  from  a  window 
from  which  the  screen  had  been  torn,  and 
killed  himself,  did  not  die  by  accident  or 
committed  suicide,  so  that  no  recovery  can 
be  had  on  a  policy  insuring  him  against 
bodily  injury  caused  by  accidental  means 
except  suicide.  Bohaker  v.  Travelers'  Ins. 
Co.  46:  543,  102  N.  E.  342,  215  Mass.  32. 
Of  personal  injury. 

170.  Where  the  person  for  whose  death 
the  action  is  brought  sustained  his  fatal 
injuries  by  being  jolted  from  a  wagon  which 
he  was  driving  over  a  defective  railroad 
crossing,  the  forward  end  gate  of  the  wagon, 
upon  which  his  feet  were  resting,  being 
forced  from  its  fastenings  as  the  front 
wheels  of  the  wagon  passed  over  the  plank 
of  the  crossing  into  a  depression  on  the 
other  side,  the  question  whether  the  accident 
was  due  to  the  condition  of  the  wagon  ana 
harness,  and  carelessness  of  the  deceased  in 
driving,  rather  than  to  the  defective  con- 
dition of  the  crossing,  is  for  the  jury. 
Strait  V.  Yazoo  &  M.  V.  R.  Co.  49;  1068, 
209  Fed.  157,  126  C.  C.  A.  105. 

171.  The  rule  that  the  jury  cannot  be  per- 
mitted to  determine  by  guess  or  conjeetvire 
between  two  equally  probable  causes  of  in- 
jury, for  one  only  of  which  the  defendant  is 
responsible,  has  no  application  unless  the  ex- 
istence of  a  sufficient  cause  or  causes  for 
the  injury,  aside  from  the  negligence  charged, 
is  conceded  or  conclusively  proved.  Boucher 
V.  Larochelle,  15:  416,  68  Atl.  870,  74  N.  H. 
433. 

172.  Testimony  that  one  insured  against 
accident  splashed  water  from  a  tub  in  which 
she  was  washing  clothes  into  her  eye,  and 
thereby  the  eye  became  infected  with  go- 
nococci  and  the  sight  destroyed,  is  not  so 
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improbable  that  the  court  can  take  from 
the  jury  the  question  of  the  liability  of  the 
insurance  company  for  the  injury.  Sulli- 
van V.  Modern  Brotherhood,  42:  140,  133  N. 
W.  486,  167  Mich.  524. 

173.  Whether  or  not  the  rupture  of  an  ar- 
tery was  due  to  a  twist  of  the  body  in  at- 
tempting to  avoid  injury  by  an  object 
dropped  on  one's  umbrella  is  for  the  jurj', 
upon  evidence  that  the  twist  was  accom- 
panied by  pain,  soon  after  which  the  rup- 
ture was  discovered,  and  expert  testimony 
that  it  was  caused  by  the  wrench.  Phila- 
delphia, B.  &  W.  R.  Co.  V.  Mitchell,  17:  974, 
69  Atl.  422,  107  Md.  600. 

174.  In  an  action  for  injuries  received 
while  a  passenger  on  a  street  car  in  collision, 
where  the  evidence  is  conflicting  as  to  wheth- 
er the  injury  was  due  to  the  collision  or 
to  other  causes,  the  question  is  for  the  jurj'. 
Simone  v.  Rhode  Island  Co.  9:  740,  66  Atl. 
202,  28  R.  I.  186. 

175.  Whether  or  not  soreness  and  stiff- 
ness of  a  passenger  who  is  compelled  to 
walk  6  miles,  by  being  wrongfully  ejected 
from  a  train  while  on  his  way  home  from 
participation  in  a  ball  game,  was  due  to 
the  walk  or  the  game,  is  a  question  for  the 
jury.  Light  v.  Detroit  &  M.  R.  Co.  34:  282, 
130  N.  W.  1124,  165  Mich.  433. 

176.  Where  there  is  evidence  tending  to 
show  that  a  mental  derangement  existed  in 
a  locomotive  engineer,  and  that  it  resulted 
from  injuries  received  in  an  accident  to 
his  engine,  it  is  a  question  for  the  jury 
whether  the  injury  did  result  from  the  ac- 
cident so  that  a  recovery  can  be  had.  Peter- 
son V.  Locomotive  Engineers'  Mut.  L.  & 
Acci.  Ins.  Asso.  49:  1022,  144  N.  W.  160, 
123  Minn.  505. 

Proximate  cause. 

See  also  supra,  128;  infra,  379,  756. 

177.  Whether  the  proximate  cause  of  the 
damage  to  a  building  due  to  the  fall,  during 
a  wind  storm,  of  the  wall  of  an  adjoining 
building  left  standing  after  a  fire,  was  tiie 
fire  or  the  wind,  is  a  question  of  fact.  Rus- 
sell V.  German  F.  Ins.  Co.  10:  326,  111  N. 
W.  400,  100  Minn.  528. 

178.  Injuries  for  which  damages  are  re- 
coverable must  appear  to  be  the  proximate 
result  of  the  ncjgligence  shown,  and  the 
question  as  to  wliat  is  the  proximate  cause 
of  an  injury,  or  what  is  the  immediate  or 
proximate  result  of  a  given  act,  is  generally 
one  of  fact  for  tlie  jury.  Atchison,  T.  & 
S.  F.  R.  Co.  v.  St.  Louis,  &  S.  F.  R.  Co. 
48:  509,   135   Pac.   353.  41   Okla.   80. 

179.  Where  the  evidence  tended  to  show- 
that  the  kingbolt  of  a  wagon  broke,  letting 
the  whiflletree  drop  on  tlie  horse's  heels, 
causing  the  horse  to  jiunp  and  run  away, 
throwing  out  and  injuring  the  plaintiff,  the 
question  whether  the  breaking  of  the  bolt 
was  the  proximate  cause  of  the  injury  was 
for  the  jury.  Comer  v.  Meyer  (N.  J.  Err.  & 
App.)  29:  597,  74  Atl.  497,  78  N.  J.  L. 
464. 

180.  Whether  or  not  the  negligence  of  a 
railroad  company  in  sending  out  a  locomo- 
tive with  a  defective  eccentric  strap,  of 
which  defect  it  had  notice,  is  the  proximate 
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cause  of  personal  injuries  sustained  by  the 
engineer  by  reason  of  the  breaking  thereof 
while  he,  after  having  discovered  and  im- 
perfectly repaired  the  defect,  was  proceed- 
ing toward  his  next  stop,  is  for  the  jury. 
Koreis  v.  Minneapolis  &  St.  L.  R.  Co.  25: 
339,  122  N.  W.  668,  108  Minn.  449. 

181.  Whether  the  proximate  cause  of  in- 
juries received  by  a  coal  heaver  who,  while 
engaged  in  unloading  the  hold  of  defend- 
ant's boat,  was  knocked  down  by  a  coal 
bucket  operated  by  a  crane  which  had  ac- 
quired "too  much  swing,"  and  was  injured 
by  the  bucket  dropping  upon  him,  which 
was  done  at  the  signal  of  the  hatch  ten- 
der, without  any  warning  to  plaintiff  as  his 
duty  and  custom  required,  for  the  purpose 
of  stopping  the  swing  of  the  bucket, — was 
the  dropping  of  the  bucket  or  the  previous 
swinging  thereof,  is  for  the  jury,  where 
the  testimony  is  not  clear  as  to  whether  the 
hatch  tender  saw  the  plaintiff  when  the 
bucket  was  swinging,  and  the  plaintiff  testi- 
fied that  lie  could  have  been  seen  by 
the  tender,  lying  on  the  coal  after  being 
first  struck,  had  he  looked.  Anderson  v. 
Pittsburg  Coal  Co.  26:  624,  122  N.  W.  794, 
108  Minn.  455. 

182.  In  case  of  injury  to  a  servant  of  a 
shipper  through  a  defective  car  which  the 
shipper  failed  to  inspect,  tlie  question  of 
the  proximate  cause  of  the  injury  is  for  the 
jury.  Chicago,  I.  &  L.  R.  Co.  v.  Pritchard, 
9:  857,  79  N.  E.  508,  168  Ind.  398. 

183.  The  question  whether  or  not  a  defect 
in  a  street  causing  a  slight  injury  to  a 
pedestrian  is  the  proximate  cause  of  de- 
velopment of  sarcoma,  necessitating  the  am- 
putation of  his  leg,  is  for  the  court,  where 
there  is  no  conflict  in  tlie  evidence  that  it 
would  have  l>een  impossible  to  foresee  such 
a  result  from  such  an  injury.  Allison  v. 
Fredericksburg,  48:  93,  71  S.  E.  525,  112 
Va.  243. 

184.  Whether  the  original  improper  fill- 
ing of  a  sewer  trench  in  a  street  was  the 
proximate  cause  of  the  breaking  through 
into  a  cavity  formed  under  the  pavement 
by  the  settling  of  the  earth  used  in  filling, 
of  a  wagon,  to  the  injury  of  the  driver, 
some  twenty  years  after  such  filling,  or 
whether  the  accident  was  proximately 
caused  by  the  natural,  unavoidable  sinking 
of  the  earth,  and  from  the  action  of  the 
water  from  broken  service  pipes,  is  for  the 
jury,  where  the  evidence  is  conflicting.  Up- 
dike V.  Omaha,  30:  589,  127  N.  W.  229,  87 
Neb.    228. 

185.  It  cannot  be  said,  as  matter  of  law, 
that  the  giving  of  a  performance  upon  a  wire 
stretched  across  a  street  under  permission 
of  the  municipality  is  not  the  proximate 
cause  of  the  injury  of  a  pedestrian  by  the 
fall  upon  him  of  the  performer,  although  the 
immediate  cause  of  the  fall  is  the  weakness 
of  an  appliance  used  to  support  the  per- 
former's weight.  Wheeler  v.  Fort  Dodge,  9: 
146,  108  N.  W.  1057,  131  Iowa,  566. 

186.  The  proximate  cause  of  the  death  of 
plaintiff's  intestate,  who  was  run  over  by  a 
street  car  at  a  crossing,  is  a  question  for 
the  jury,  where  the  motorman,  who  saw  the 
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deceased  approaching  the  track  while  some 
distance  away,  and  who  knew  that  he  was 
hard  of  hearing  and  partially  blind,  did  not 
check  the  speed  of  the  car  or  get  it  under 
control,  and  failed  to  lower  the  fender  af- 
ter he  saw  that  a  collision  was  unavoida])le. 
Pilmer  v.  Boise  Traction  Co.  15:  254,  94 
Pac.  432,  14  Idaho,  327. 

187.  Whether  the  injuries  of  an  occupant 
of  an  automobile  which  runs  over  the  curb- 
ing on  the  left-hand  side  of  the  road  in  clear 
daylight  in  the  endeavor  to  avoid  a  collision 
with  another  car,  where,  according  to  the 
undisputed  evidence,  there  was  a  space  be- 
tween such  car  and  the  left-hand  curb 
of  at  least  23  feet,  were  the  proximate  con- 
sequence of  the  failure  of  such  other  car 
to  observe  the  law  of  the  road,  is  a  ques- 
tion for  the  jury.  Hubbard  v.  Bartholo- 
mew, 49:  443,   144  N.  W.   13,  163  Iowa,  08. 

188.  The  jury  must  determine  whether 
the  negligence  of  a  railroad  company  in  fail- 
ing to  provide  sufficient  light  in  a  car,  or 
that  of  a  passenger  in  permitting  his  valise 
to  project  into  the  aisle,  is  tlu-  proximate 
cause  of  the  injury  to  anotlier  passenger 
who  falls  over  the  valise  in  attempting  to 
reach  a  seat.  Beiser  v.  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  43:  1050,  153  S.  W.  742, 
152  Ky.  522. 

189.  The  jury  must  determine  whether 
or  not  the  killing  of  a  bystander  by  the 
glancing  of  a  bullet  fired  into  the  ground 
by  a  man  guilty  of  a  misdemeanor,  because 
drunk  and  shooting  in  a  highway  contrary 
to  statute,  was  such  a  natural  or  probable 
result  of  his  act  as  to  render  him  guilty 
of  manslaughter.  Dixon  v.  State,  45:  219, 
61  So.  423,   104  Miss.  410. 

190.  Whether  or  not  the  failure  of  an 
electric  company  properly  to  insulate  its 
wires  was  the  proximate  cause  of  the  death 
of  a  telephone  company  employee  who  in 
raising  another  wire  was  killed  by  contact 
of  the  two  wires  is  for  the  jury,  where  it 
does  not  appear,  as  a  matter  of  law,  that  de- 
ceased knew  of  the  defective  insulation, 
since  the  imperfect  insulation,  in  the  nat- 
ural sequence,  unbroken  by  the  act  of  any 
human  wrongdoer,  had  a  natural  tendency 
to  produce  the  harm  complained  of.  Musolf 
v.  Duluth  Edison  Electric  Co.  24:  451,  122 
N.  W.  499,  108  Minn.  369. 

191.  Whether  or  not  a  message  to  one  to 
notify  another  of  illness  would  have  been 
delivered  by  the  terminal  station  and  the 
notice  given  as  requested,  so  as  to  make 
the  wrongful  refusal  of  the  receiving  sta- 
tion to  accept  the  message  the  proximate 
cause  of  the  injury  to  the  sender,  is  a  ques- 
tion for  the  jury  in  an  action  to  hold  the 
telegraph   company   answerable   in   damages 

1  therefor.     Cordell  v.  Western  U.  Teleg.  Co. 
22:  540,  63  S.  E.  71,   149  X.  C.  402. 


3.      Reasonableness;      necessity;      dili- 
gence; pvohability. 


(Sec   also   same  heading    in   Digest   L.R.A. 
1-10.) 
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Heasouableness  generally. 

Reasonableness    of    requiring    railroad   com- 
pany   to    run    trains    over    abandoned 
route,  see  Pleading,  641. 
See  also  infra,  641. 

192.  The  court,  and  not  the  jury,  must  de- 
termine the  question  of  the  reasonableness 
of  a  municipal  ordinance  requiring  the  re- 
moval of  stationary  awnings  from  over  the 
sidewalks  where  the  question  of  the  good 
faith  of  the  municipal  autlioritios  is  not  in- 
volved. Small  V.  Edenton,  20:  145,  60  S.  E. 
413,  146  N.  C.  527. 

103.  Whether  or  not  the  use,  by  a  mer- 
■cliant,  of  skids  across  a  sidewalk  to  load  and 
unload  goods  between  his  place  of  business 
and  wagons  in  the  street,  is  unreasonable 
because  of  its  extent  or  the  place  or  the  con- 
ditions surrounding  it,  is  a  question  for  the 
jury.  John  A.  Tolman  &  Co.  v.  Chicago, 
24:  97,  88  N.  E.  488,  240  111.  268. 

194.  The  question  whether  or  not  a  llow- 
uge  right  is  being  reasonably  used  is  one 
of  fact.  Chapman  v.  Newmarket  Mfg.  Co. 
15:  a92,  68  Atl.  868,  74  N.  H.  424. 

195.  Whether  the  use  of  soft  coal  to  oper- 
ate a  factory  in  a  country  district  suitable 
for  country  homes,  although  not  as  yet  so 
appropriated  by  others  than  plaintiff,  is  a 
reasonable  use  of  the  property  with  refer- 
ence to  the  plaintiff,  is  a  question  of  fact, 
where  it  appears  that  from  21/0  to  4  tons 
are  used  daily,  Sundays  excepted;  that  the 
<jhimneys  continuously  pour  forth  a  thick 
black  smoke  which  settles  upon  the  plain- 
tiff''s  house  when  the  wind  is  in  the  right 
•direction,  or  the  atmosphere  is  dense,  some- 
times obscuring  the  house  from  view;  that 
the  smoke  has  caused  the  exterior  of  the 
house  to  become  discolored  with  soot,  and 
has  caused  plaintiff  and  his  family  much 
discomfort  and  annoyance  and  some  finan- 
cial injury;  and  that  the  factory  can  be 
operated,  although  at  a  greater  expense,  by 
the  use  of  anthracite  coal,  in  which  case 
the  discomfort  experienced  by  the  plaintiff 
would  be  entirely  avoided.  McCarty  v. 
Natural  Carbonic  Gas  Co.  13:  465,  81  N.  E. 
■549,  189  N.  Y.  40. 

196.  The  question  of  the  reasonableness  of 
a  rule  promulgated  by  a  master  for  the 
guidance  of  his  servant  is  for  the  court. 
Thomas  v.  Houston,  Stanwood  &  Gamble 
<-;o.  37:  950,  142  S.  W.  214,  146  Ky.  156. 

197.  The  jury  must  determine  whether 
or  not  a  person  who  kills  another  under 
the  alleged  belief  that  he  was  attempting 
a  burglary  upon  the  property  of  the  one 
committing  the  killing  was  reasonablj' 
justified  in  the  act  by  the  circumstances. 
Foster  v.  Shepherd,  45:  167,  101  N.  E.  411, 
258  111.  164. 

198.  In  a  prosecution  for  obtaining  money 
by  false  pretenses  it  is  not  a  (juestion  to  be 
submitted  to  the  jury  whether  or  not  the 
representations  were  absurd  or  irrational, 
or  whether  or  not  there  should  have  been  an 
investigation  of  the  truth  or  falsity  of  the 
representations  alleged  to  have  been  made; 
these  matters  must  be  determined  by  the 
court.  State  v.  Kev^s,  6:  369,  93  S.  W.  801, 
196  Mo.  136. 
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Reasonableness   as  to  time. 

Reasonable    time   for    removal   of   goods    by 

consignee,  see  Carriers,  859. 
See  also  infra,  379. 

199.  The  jury  must  determine  whether  or 
not  a  delay  of  a  month  by  an  insurance 
company  in  passing  upon  an  application  for 
insurance,  when  it  passes  upon  other  ap- 
plications from  the  same  locality  in  nine- 
teen days,  is  unreasonable.  Duffy  v.  Bankers' 
L.  Asso.  46:  25,  139  N.  W.  1087.  160  Iowa, 
19. 

200.  An  owner  of  property  can  be  said, 
as  a  matter  of  law,  not  to  give  notice 
within  a  reasonable  time  within  the  mean- 
ing of  a  requirement  of  a  bond  insuring 
the  performance  of  a  contract  to  erect  a 
building,  that  immediate  written  notice 
must  be  given  of  any  breach  of  the  contract 
by  the  contractor,  or  of  any  act  on  his 
part  which  might  involve  a  loss  for  which 
tlie  surety  would  be  liable,  where  the  un- 
disputed evidence  shows  that  the  contract, 
which  was  to  be  completed  on  March  first, 
was  not  completed  within  the  time  limited, 
that  m<uiey  paid  on  the  contract  price  at 
the  request  of  the  contractor  after  such 
date,  was  used  to  pay  bills  on  other  con- 
tracts, that  on  April  6th  suit  was  brought 
against  the  contractor,  wherein  the  owner 
was  garnished  by  a  materialman  to  recover 
for  materials  used  in  building,  that  the 
contractor  informed  the  owner  on  April  13th 
that  he  would  like  to  have  further  pay- 
ments made  as  he  was  cramped  for  money, 
and  that  notice  of  the  defaults  and  acts 
referred  to  was  not  given  the  surety  com- 
pany until  April  27th,  at  about  which  time 
the  contractor  went  into  bankruptcy,  al- 
though the  owner,  on  being  garnished,  had 
consulted  a  commercial  agency  and  received 
a  favorable  report  as  to  the  contractor's 
solvency.  George  A.  Hormel  &  Co.  v.  Amer- 
ican Bonding  Co.  33:  513,  128  K  W.  12, 
112   Minn.   288. 

201.  The  question  whether  or  not  a  rea- 
sonable time  has  been  allowed  a  consignee 
for  removal  of  his  goods,  so  as  to  reduce 
the  liability  of  the  carrier  to  that  of  ware- 
houseman, is  for  the  court  where  the  facts 
are  unindisputed,  and  for  the  jury  where 
they  are  disputed  and  unsettled.  Poythress 
V.  Durham  &  S.  R.  Co.  18:  427,  62  S.  E.  515, 
148  N.  C.  391. 

202.  The  jury  must  determine  what  is  a 
reasonable  time  before  the  departure  of  the 
train  which  a  passenger  intends  to  take  for 
the  delivering  of  his  baggage  to  the  carrier. 
Fleischman  v.  Southern  R.  Co.  9:  519,  56  S. 
E.  974,  76  S.  C.  237. 

203.  Whether  a  stop  by  a  train  of  about 
a  minute  at  a  station  allowed  reasonably 
suflficient  time  to  a  passenger  to  enable  him 
to  alight  with  safety  is  a  question  for  the 
jury  to  determine  imder  the  circumstances 
in  evidence.  Chicago,  R.  I.  &  P.  R.  Co. 
v.  Wiramer,  4:  140,  84  Pac.  378,  72  Kan.  066. 

(Annotated) 

204.  What  period  of  time  will  be  reason- 
able for  a  railroad  company  which  has 
agreed  to  stop  a  night  train  at  a  station 
where    night    trains    are    not    scheduled    to 
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stop,  to  keep  its  station  platform  lighted  for 
the  accommodation  of  intending  passengers 
prior  to  the  arrival  of  the  train,  is  for  the 
jury  to  decide.  Abbot  v.  Oregon  R.  &  Nav. 
Co.  i:  851,  80  Pac.  1012,  46  Or.  549. 

(Annotated) 

205.  Six  days  is  not  so  clearly  a  reason- 
able time  for  a  carrier  to  consume  in  ascer- 
taining the  correctness  of  a  rate  for  a  ship- 
ment of  freight  from  a  point  in  Florida  to 
Washington,  District  of  Columbia,  that  the 
court  can  take  the  question  from  the  jury  in 
an  action  to  recover  for  conversion  of  the 
property.  Beasley  v.  Baltimore  &  P.  R.  Co. 
6:  1048,  27  App.  D.  C.  595. 

206.  It  cannot  be  said,  as  matter  of  law, 
that  a  stipulation  in  a  bill  of  lading  that  a 
claim  for  damages  for  injury  to  freight  must 
be  presented  within  ten  days  after  the 
freight  is  removed  from  the  car  is  reason- 
able, when  applied  to  live  stock,  the  char- 
acter of  the  injury  to  which  cannot  be  de- 
termined within  ten  days.  Wabash  R.  Co. 
V.  Thomas,  7:  1041,  78  N.  E.  777,  222  111.  337. 

( Annotated ) 

207.  Whether  or  not  two  months^  a  rea- 
sonable time  to  allow  an  attorney  to  pay 
over  money  collected  by  liira  for  his  client 
is  a  question  for  the  court.  Goodyear  Me- 
tallic Rubber  Shoe  Co.  v.  Carpenter,  17:  667, 
69  Atl.  160,  81  Vt.  39. 

208.  That  the  facts  relating  to  the  time 
of  forwarding  and  presenting  a  check  are 
not  disputed  does  not  necessarily  make  the 
question  whether  the  presentment  was  in  a 
reasonable  time  one  tor  the  court.  Citi- 
zens' Bank  v.  First  Nat.  Bank,  13:  303,  113 
N.  W.  481,  135  Iowa,  605. 

209.  Whether  the  mail  departs  at  such  an 
unreasonably  early  hour  in  the  day  as  to 
excuse  a  person  receiving  a  check  on  a  fund 
in  the  hands  of  a  bank  in  another  place 
from  forwarding  the  check  on  the  day  after 
its  receipt  by  such  mail  depends  upon  all 
the  circumstances  of  the  transaction  and  the 
situation  of  the  parties,  and  where  the  facts 
are  free  from  controversy  and  doubt,  it  is 
a  question  of  law  for  the  court.  Lewis,  H. 
&  Co.  V.  Montgomery  Supply  Co.  4:  132, 
52  S.  E.  1017,  59  W.  Va.  75. 

210.  Whether  or  not  a  warranted  macliiBe 
is  returned  within  a  reasonable  time  after 
the  seller's  abandonment  of  attempts  to 
make  it  fulfil  the  warranty  is  a  question 
for  the  determination  of  the  jury.  First 
Xat.  Bank  v.  Dutcher,  1:  142,  104  N.  W. 
497,  128  Iowa,  413. 

211.  Whether  or  not  the  defect  in  a  wood- 
en drain  running  iinder  a  sidewalk,  which 
had  been  constructed  by  the  municipality, 
and  not  repaired  for  several  years,  and  the 
end  of  which,  where  it  became  visible  in  the 
street,  was  plainly  decayed,  had  existed  for 
such  a  length  of  time  as  to  come  within  the 
exception  to  a  provision  of  a  statute  ex- 
empting the  municipality  from  liability  for 
defects  in  streets  except  where  they  had  ex- 
isted for  such  unreasonable  length  of  time 
as  to  raise  a  presumption  of  knowledge  of 
such  defect  on  the  part  of  the  city  council, 
is  a  question  for  the  jury.  City  Council  of 
Digest  1-52  L.R.A.(N.S.) 


Montgomery  v.  Comer,  21:951,  46  So    761, 
155  Ala.  422. 

212.  The  question  of  what  shall  suffice  to 
constitute  tiio  reiisunable  pt;i  iod  of  time  to 
which  a  storekeeper  is  entitled,  to  make 
proper  inspection  of  liis  floors  and  stairways 
in  order  to  discover  and  remedy  dangerous 
defects  in  them,  before  he  is  chargeable  with 
responsibility  for  accidents  resulting  in 
injury  to  customers,  is  one  which  in  cases 
where  the  facts  are  undisputed,  and  difiFor- 
ent  inferences  cannot  reasonably  be  drawn 
from  the  same  facts,  is  for  the  court,  and 
not  for  the  jury,  to  determine.  Schnatterer 
V.  Bamberger  (N.  J.  Err.  &  App.)  34:  1077, 
79  Atl.  .324.  81  N.  J.  L.  558. 

213.  Whetlier  or  not  nine  days  is  an  un- 
reasonable length  of  time  to  leave  danger- 
ous machinery,  about  which  employees  are 
working,  unguarded,  is  for  the  jury  in  an  ac- 
tion for  the  death  of  one  coming  in  contact 
therewith,  where  the  machinery  had  been  left 
uncovered  in  order  that  the  nature  of  the 
defect  which  prevented  its  proper  operation 
might  be  discovered.  Peterson  v.  Merchants' 
Elevator  Co.  27:  816,  126  N.  W.  534,  111 
Minn.    105. 

214.  Whether  a  master  who  promised  gen- 
erally or  inferentially  to  repair  a  defective 
machine  failed  to  do  so  within  a  reasonable 
time  may  be  a  question  for  the  jury.  An- 
drecsik  v.  New  Jersey  Tube  Co.  (N.  J.  Err. 
&  App.)  4:  913,  63  Atl.  719,  73  N.  J.  L.  664. 
Necessity. 

Prejudicial   error   as   to,    see   Appeal   and 
Error,  1485. 

215.  Under  a  contract  by  which  one  un- 
dertakes to  make  a  crop  on  another's  land 
for  a  certain  portion  of  it  after  paying  for 
supplies  furnished  to  enable  him  to  make  it, 
it  is  a  question  for  the  jury  whether  or  not 
supplies  furnished  were  needed  to  make  the 
crop.  Bourland  v.  McKnight,  4:  698,  96  S. 
W.   179,   79   Ark.  427. 

216.  The  question  of  reasonable  necessity 
for  an  exercise  of  the  power  of  eminent 
domain  by  a  public  service  corporation  be- 
comes a  question  for  the  court  only  upon 
allegation  of  facts  tending  to  show  bad 
faith  on  the  part  of  the  one  attempting  to 
exercise  it,  or  an  oppressive  or  manifest 
abuse  of  its  discretion.  Yadkin  River  Pow- 
er Co.  V.  Wissler,  43:  483,  76  S.  E.  267,  160 
N.  C.  269. 

217.  The  necessity  of  assuming  the  risk 
incident  to  an  attempt  to  pass  over  a  known 
defect  in  a  highway  is  for  the  jury,  where 
the  evidence  leaves  it  uncertain  whether  there 
was  a  safe  and  available  waj',  either  by  a 
public  road  or  over  adjacent  private  prop- 
erty. Shriver  v.  ^Marion  County  Ct.  26:  377, 
66 'S.  E.  1062,  66  W.  Va.  685. 
Diligence. 

Reasonable  time  for   removal   of  goods  by 

consignee,  see  Carriers,  859. 
See  also  supra,  208,  209. 

218.  The  jury  must  determine  whether  an 
acceptance  of  an  offer  to  sell  real  estate, 
made  through  tlie  mail  and  requiring  an  an- 
swer at  once,  is  within  time  if  not  made 
until  within  twenty-three  or  twenty-four 
hours  after  the  letter  is  received.    Lucas  t. 
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Western  U.  Teleg.   Co.   6:  ioi6,   109  N.  W. 
191,  131   Iowa,  669. 

219.  Whether  or  not  a  depositor  exercises 
reasonable  care  and  diligence  in  examining 
his  pass  book  and  returned  vouchors,  and  in 
supervising  the  conduct  of  his  agent  if  the 
latter  is  permitted  to  make  the  examina- 
tion, is  a  question  for  the  jury,  where  there 
is  evidence  tending  to  show  that  he  has  not 
done  so.  First  Nat.  Bank  v.  Richmond  Elec- 
tric Co.  7:  744,  56  S.  E.  152,  106  Va.  347. 

220.  The  qtiestion  whether  or  not  a  con- 
signee of  goods  exercised  reasonable  dili- 
gence in  removing  his  goods  after  their  ar- 
rival, so  that  the  carrier's  liability  as  such 
continues  until  they  are  removed,  is  one  of 
fact,  for  the  jury.  Lewis  v.  Louisville  & 
N.  R.  Co.  25:  938,  122  S.  W.  184,  135  Ky. 
361. 

221.  The  jury  must  determine  whether  or 
not  a  telegraph  company  exercises  reason- 
able diligence  in  delaying  for  an  hour  the 
delivery  of  an  important  message  received 
during  the  night,  after  the  messenger  goes 
on  duty  in  the  morning,  where  the  ad- 
dressee lives  within  a  few  squares  of  its 
office.      Western    U.    Teleg.    Co.    v.    Price, 

'  29:  836,  126  S.  W.  1100,  137  Ky.  758. 

222.  The  jury  must  determine  whether  or 
not  a  telegraph  company  is  negligent  in  re- 
quiring from  9  o'clock  A.  M.  until  6  p.  m. 
to  transmit  and  deliver  between  points  in 
the  same  state  a  telegram  accepting  an  of- 
fer of  contract.  Lucas  v.  Western  U.  Teleg. 
Co.  6:  1016,  109  N.  W.  191,  131  Iowa,  669. 

4.  Relation,  character,  or  condition  of 
persons  or  things. 

(See   also   same   heading   in  Digest   L.R.A. 
1-70.) 

223.  The  questions  whether  real  proper- 
ty levied  upon  is  reasonably  capable  of  sub- 
division, and  whether  the  levy  is  excessive, 
are  for  the  jury,  where  it  appears  that  the 
property  fronts  55  feet  on  a  street,  and 
extends  back  200  feet  to  an  alley  which 
gives  an  outlet  to  another  street  a  short 
distance  away,  and  there  are  houses  on  the 
lot  fronting  on  the  public  street,  separate- 
ly numbered,  while  on  the  rear  of  the  lot 
there  are  three  dwelling  houses,  each  of 
which  rents  separately,  and  tliere  is  testi- 
mony as  to  the  value  of  the  property  and 
the  amount  unpaid  upon  the  encumbrance 
upon  it.  Bridger  v.  Exchange  Bank,  8:  463, 
56  S.  E.  97,  126  Ga.  821. 

224.  The  relation  created  by  a  written 
contract  for  construction  work  on  a  rail- 
road track,  between  the  parties  thereto,  is 
exclusively  a  question  for  the  court.  Good 
V.  Johnson,  8:  896,  88  Pac.  439,  38  Colo.  440. 

225.  The  question  whether  there  was  a 
regular,  recognized  street  crossing  at  the 
point  where  one  was  injured  by  a  trolley 
car  while  attempting  to  cross  the  street  is 
for  the  jury,  where  the  evidence  is  conflict- 
ing. Ilayward  v.  North  Jersey  Street  R. 
Co.  (N.  J.  Err.  &  App.)  8:  1062,  65  Atl.  737, 
74  N.  J.  L.  678. 

Digest  1-52  L.R.A.(N.S.) 


Authenticity    of    standards    of    hand- 
writing. 

226.  Although  the  preliminary  question  as 
to  the  authenticity  of  standards  for  the 
comparison  of  handwriting  is  for  the  court, 
it  is  not  error  to  submit  the  final  deter- 
mination of  that  question  to  the  jury.  Com. 
V.  Tucker,  7:  1056,  76  N.  E.  127,  189  Mass. 
457. 

'What  is  a  religious  meeting. 

227.  As  to  whether  or  not  a  Christmas 
festival  is  a  religious  meeting  is  a  ques- 
tion of  fact,  to  be  determined  by  the  jury 
from  the  testimony  in  each  case,  and  under 
instructions  of  the  court.  Cline  v.  State, 
45:  108,  130  Pac.  510,  9  Okla.  Crim.  Rep. 
40. 

Adulteration  of  oil. 

228.  Whether  or  not  the  coloring  of  kero- 
sene oil  red  constitutes  an  adulteration 
thereof  within  the  meaning  of  a  statute  pro- 
hibiting the  sale  of  adulterated  illuminat- 
ing oils  and  providing  that  any  oils  that 
present  a  yellowish  or  dark  color  or  dirty 
appearance  may  be  rejected  by  the  state 
inspector  without  further  test,  and  that 
such  discolorations  shall  be  prima  facie  evi- 
dence that  such  oils  are  not  salable,  is  one 
of  fact  where  the  evidence  is  conflicting  as 
to  the  extent,  nature  and  effect  of  the  col- 
oring matter.  Bartles  Oil  Co.  v.  Lynch,  25: 
1234,  124  N,  W.  1,  109  Minn.  487. 
Abandoned  property. 

229.  Whether  or  not  logs  left  for  many 
years  upon  a  rollway  had  been  abandoned, 
so  that  title  to  them  was  lost,  is  a  ques- 
tion for  the  jury.  Log  Owners'  Booming  Co. 
v.  Hubbell,  4:  573,  97  N.  W.  157,  135 
Mich.   65. 

Divorce. 

230.  The  mere  existence  of  evidence  to 
the  effect  that  a  marriage  had  been  annulled 
by  divorce  does  not  entitle  the  court  to  rule 
to  that  effect,  as  matter  of  law,  against  one 
having  the  burden  of  establishing  the  con- 
trary, since  he  has  the  privilege  of  attack- 
ing before  the  jury  the  reliability  of  the  evi- 
dence. Turner  v.  Williams,  24:  iigg,  89  N. 
E.  110,  202  Mass.  500. 

231.  The  court  cannot  rule,  as  matter  of 
law,  that  a  marriage  had  been  entered  into 
in  good  faith  and  followed  by  continued 
cohabitation  after  the  removal  of  an  exist- 
ing impediment,  so  as  to  bring  it  within 
the  operation  of  a  statute  validating  mar- 
riages under  such  circumstances,  since  such 
question  is  one  of  fact  for  the  jury.  Tur- 
ner V.  Williams,  24:  1199,  89  N.  E.  110,  202 
Mass.  500. 

Dangerou-i    agencies. 

232.  Whether  or  not  compressed  air  is 
such  a  dangerous  agency  that  one  attempt- 
ing to  use  it  in  his  business  must  adopt 
safe  precautions  against  injuries  to  others, 
as  well  as  whether  or  not  adequate  meas- 
ures were  employed,  can  be  decided  as  a 
question  of  law  only  when  the  facts  are 
undisputed  and  allow  but  one  reasonable 
conclusion.  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Currie,  10:  367,  96  S.  W.  1073,  100  Tex. 
136. 
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Carrier;  passenger;  depot  grounds. 

233.  Whether  a  defendant  is  a  general 
commercial  railroad  or  a  logging  road  \^ 
a  question  of  fact  for  the  jury,  where  the 
evidence  is  not  clear.  Campbell  v.  Duluth 
&  N.  E.  R.  Co.  22:  190,  120  N.  W.  375,  107 
Minn.  358. 

234.  Whether  a  railroad  company,  in  re- 
ceiving sample  trunks  in  its  station  the  even- 
ing before  the  owner  is  to  take  them  over 
the  road,  does  so  as  carrier  or  warehouse- 
man, is  a  question  for  the  jury.  Fleischman 
V.  Southern  R.  Co.  9:  519,  56  S.  E.  974,  76 
S.  C.  237. 

235.  The  jury  must  determine,  as  a  ques- 
tion of  fact,  whether  or  not  a  passenger  in- 
jured after  arriving  at  his  station,  while 
awaiting  the  arrival  of  the  friends  who  were 
to  meet  him,  had,  prior  to  the  injury,  been 
offered  a  reasonable  opportunity  to  make 
arrangements  to  depart,  so  as  to  terminate 
his  relation  of  passenger  to  the  carrier. 
Powell  v.  Philadelphia  &  R.  R.  Co.  20:  1019, 
70  Atl.  268,  220  Pa.  638. 

230.  The  question  whether  or  not  the 
point  where  animals  killed  on  a  railroad 
track  entered  thereon  was  a  part  of  depot 
grounds  is  for  the  jury,  where  the  evidence 
is  conflicting,  or  different  inferences  might 
be  drawn  from  it.  Wilmot  v.  Oregon  R.  & 
Nav.  Co.  7:  202,  87  Pac.  528,  48  Or.  494. 
Physical  condition  of  insured. 

237.  The  testimony  of  the  attending  phy- 
sician of  an  applicant  for  accident  insur- 
ance, that  he  had  chronic  bronchitis,  should 
not  be  accepted  as  conclusive  of  breach  of 
warranty  that  he  had  not  had,  where  there 
is  other  evidence  that  his  general  health  was 
good.  French  v.  Fidelity  &  C.  Co.  17:  loii, 
115  N.  W.  869.  135  Wis.  259. 

Sanity;  mental  capacity;  discretion. 
See  also  Evidence,  1105. 

238.  Insanity  as  a  defense  to  an  indict- 
ment for  homicide  is  a  question  of  fact 
for  the  jury  to  determine  under  proper  in- 
structions. Adair  v.  State,  44:  119,  118 
Pac.  416,  6  Okla.  Crim,  Rep.  284. 

239.  It  is  for  the  jury  to  determine  when 
the  issue  of  insanity  is  presented  in  each 
case,  upon  proper  instructions  from  the 
court,  the  good  faith  of  this  defense,  and 
as  to  whether  the  evidence  sustains  the 
issue.  Litchfield  v.  State,  45:  153,  126  Pac. 
707,  8  Okla.  Crim.  Rep.   164. 

240.  Whether  the  accused,  in  any  given 
case,  was  afflicted  with  epilepsy,  and  if  so 
whether  the  affliction  was  a  mental  disease 
or  had  impaired  his  mind,  and  if  so  wheth- 
er sufficiently  to  render  him  unable  to  ap- 
preciate between  right  and  wrong,  are  mat- 
ters of  fact  to  be  established  by  evidence. 
Oborn  v.  State,  31:966,  126  N.  W.  737, 
143  Wis.  249. 

241.  On  a  trial  for  murder,  where  evi- 
dence is  introduced  which  in  any  degree 
tends  to  support  the  defense  of  insanity  at 
the  time  of  the  commission  of  the  homi- 
cide, the  issue  as  to  whether  or  not  the 
defendant  was  then  sane  is  a  question  of 
fact  for  the  jury  to  determine  under  proper 
instructions    from    the    court.      Alberty    v. 

Digest   1-52  L.R.A.(N.S.) 


Stnte,  52:  248,  140  Pae.  1025.  10  Okla.  Crim. 
Rep.  61(5. 

242.  The  jury  must  determine  whether  or 
not  a  cliild  injured  by  attractive  machinery 
on  anotlier's  property  liad  sullicient  mental 
capacity  to  be  guilty  of  contributory  negli- 
gence in  coming  in  contact  witli  it.  Nash- 
ville Lumber  Co.  v.  Busbee,  38:  754,  1.39  S. 
W.  301,   100  Ark.  76. 

243.  The  weiglit  of  evidence  offered  to 
overthrow  the  presumption  that  a  fourteen- 
year  old  boy  has  discreet  judgment  is  for 
the  jury.  Baker  v.  Seaboard  &  A.  L.  R.  Co. 
29:  846,  64  S.  E.  506,  1.50  N.  C.  562. 
Agency. 

244.  Whether  one  who  went  upon  the 
premises  of  another  as  agent  for  a  corpora- 
tion to  take  possession  of  chattel  mortgaged 
property  was  acting  as  such  agent  whi-n  he 
committed  an  assault  upon  the  mortgagee, 
with  wliom  he  had  an  altercation,  is  a  ques- 
tion for  the  jury.  Anderson  v.  Internation- 
al Harvester  Co.  16:  440,  116  N.  W.  101,  104 
Minn.  49. 

Master  and  servant;  scope  of  employ- 
ment. 
See  also  infra,  298. 

245.  It  cannot  be  said  as  a  matter  of 
law  that  a  daughter  who  is  driving  an 
automobile  kept  by  her  father  for  the  use, 
convenience  and  pleasure  of  hims^ilf  and 
the  members  of  his  family  and  which  she 
w-as  authorized  to  use  whenever  she  desired 
to  do  so,  is  not  the  servant  of  her  father 
within  the  meaning  of  the  rule  rendering 
the  master  responsible  for  injuries  to  per- 
sons or  property  caused  by  a  servant's  neg- 
ligence in  operating  an  automobile  while 
engaged  upon  the  master's  business.  Kay- 
ser  V.  Van  Nest,  51:  970,  140  X.  W.  1091, 
125  Minn.  277. 

246.  Whether  or  not  the  wilful,  wanton, 
or  reckless  act  of  a  servant  in  shooting  at 
a  trespasser  on  his  master's  property  was 
within  tlie  scope  of  his  employment  is  a  ques- 
tion for  the  jurv.  Magar  v.  Hammond,  3: 
1038,  76  N.  E.  474,  183  N.  Y.  387. 

247.  Whether  a  carrier's  agent  is  acting 
within  the  line  of  his  employment  or  not  in 
shooting  a  person  who  has  used  abusive  lan- 
guage to  him  concerning  storage  charges  on 
baggage  is  a  question  for  the  jury.  Daniel 
V.  Petersburg  R.  Co.  4:  485,  23  S.  E.  327,  117 
N.  C.  592.  (Annotated) 

248.  In  cases  where  the  scope  of  authority 
of  a  servant  or  agent  depends  upon  disputed 
matters  of  fact,  the  extent  of  such  autliority 
is  ordinarily  a  question  for  the  jury. 
Dierkes  v.  Hauxhurst  Land  Co.  (N.  J.  Err. 
&  App.)  34:  693,  79  Atl.  361,  80  N.  J.  L. 
369. 

249.  The  court  may  rule  that  a  caretaker 
was  acting  for  his  employer  when  he  cast 
off  the  moorings  of  a  vessel  lying  at  the 
wharf,  where  he  stated  at  the  time  that 
he  was  so  acting,  and  there  is  no  evidence 

I  to  the  contrary,  notwithstanding  it  cAso  ap- 
pears that,  when  he  informed  the  owner  of 
the  vessel  that  the  property  owner  did  not 
allow  boats  to  tie  up  at  the  wharf,  the  ves- 
sel owner  swore  at  him,  called  him  an  op 
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probrious  name,  and  threatened  him.     Ploof 
V.  Putnam,  26:  251,  75  Atl.  277,  83  Vt.  252. 

250.  The  question  whether  the  wrongful 
act  of  a  servant  who,  having  charge  of  a 
savage  dog,  brought  it  into  the  kitchen 
where  other  servants  were  at  breakfast, 
and  said,  "I  will  bet  the  dog  will  not  bite 
anyone  in  the  room,"  and  thereupon,  saying 
"Go  it,  Bob,"  let  loose  the  dog,  which  bit 
plaintiff,  was  done  in  the  course  of  his 
employment  or  for  purposes  of  his  own, 
is  a  question  of  fact  which  should  be  left 
to  the  jury  in  an  action  against  the  owner 
of  the  dog  for  damages.  Baker  v.  Snell, 
2  B.  R.  0.  1,  [1908]  2  K.  B.  825.  Also 
Reported  in  77  L.  J.  K.  B.  N.  S.  1090,  24 
Times  L.  R.  811,  52  Sol.  Jo.  681. 
Felloxir  servants;  vice  principal. 

See  alsu  supra,    121,   122. 

251.  In  an  action  to  hold  a  master  liable 
for  injury  to  one  ser\ant  by  the  act  of  an- 
other, the  duty  of  the  jury  is  to  determine 
whether  or  not  they  were  fellow  servants, 
not  the  extent  to  which  the  conditions  which 
would  make  them  such  specifically  existed. 
Illinois  Steel  Co.  v.  Zieinkowski,  4:  1161,  77 
N.  E.  190,  220  111.  324. 

252.  The  court  cannot  take  from  the  jury 
an  action  by  a  servant  to  recover  from  his 
employer  for  injuries  due  to  the  act  of  an- 
other servant,  unless  the  evidence  proves 
conclusively  that  the  relation  of  fellow  serv- 
ice existed  between  the  two  employees. 
Illinois  Steel  Co.  v.  Ziemkowski,  4:  1161,  77 
N.  E.  190,  220  111.  324. 

253.  Whether  a  superintendent  who  or- 
dered an  employee  in  positive  terms  to  clean 
a,  machine  while  it  was  running  was  in  the 
performance  of  an  act  which  was  a  part  of 
tlie  mode  and  manner  of  the  master's  bus- 
iness, and  whether  the  command  of  the 
superintendent  was,  under  all  the  circum- 
stances, that  of  the  master,  arc  questions 
for  the  jury.  Moore  v.  Dublin  Cotton  Mills, 
10:  772,  50  S.  E.  839,  127  Ga.  609. 

254.  The  question  whether  or  not  the  act 
of  a  superintendent  who  attempts  to  assist 
men  whom  he  has  directed  to  replace  a  belt 
on  a  pulley,  in  putting  the  pulley  in  motion 
himself,  is  an  act  of  superintendence  or 
that  of  an  ordinary  employee,  is  for  the 
jury.  Gallagher  v.  Newman,  16:  146,  83  N. 
E.  480,  190  N.  Y.  444. 

255.  Whether  or  not  a  city  employee  sent 
by  an  officer  of  one  department  of  the  gov- 
ernment to  take  measurements  of  a  bridge, 
and  the  persons  tending  tiie  bridge,  who  are 
in  another  department  of  the  government, 
and  under  the  control  of  other  officers,  and 
whose  duties  do  not  bring  them  into  habitual 
association  with  the  former,  are  fellow  serv- 
ants, is  a  question  for  the  jury.  Gathman 
V.  Chicago,  19:  1178,  86  N.  E.  152,  236  111. 
9. 

Credibility  of  Avitness. 
See  also  infra,  729. 

256.  The  question  of  credibility  is  for  the 
jury  to  determine  after  seeing  and  hearing 
a  witness;  and  it  should  be  submitted  to 
them  witiiout  instructions  as  to  tlie  exist- 
ence of  any  presumption  as  to  truth  or  false- 
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hood.      State  v.   Halvorson,   14:  947,   114   N. 
W.  957,  103  Minn.  265.  (Annotated) 

257.  The  credibility  of  a  witness  employed 
by  the  government  to  secure  evidence 
against  persons  selling  liquor  to  Indians 
is  for  the  jury.  State  v.  Rackich,  37:  760, 
119  Pac.  843,  66  Wash.  390. 

258.  The  court  cannot  direct  the  finding 
of  an  issue  for  defendant  upon  the  evidence 
in  a  proceeding  for  partition  of  real  estate 
where  plaintiff  has  shown  his  title,  which 
defendant  has  attempted  to  rebut  by  show- 
ing title  in  himself,  although  his  evidence 
is  uncontroverted,  since  the  credibility  of 
the  witnesses  is  a  question  for  the  jury. 
Dobbins  v.  Dobbins,  10:  185,  53  S.  E.  870, 
141  N.  C.  210. 

259.  While  the  jury  are  conclusive  judges 
of  the  credibility  of  witnesses,  they  are  not 
authorized  arbitrarily,  or  from  partiality 
or  caprice,  to  disregard  uncontradicted  and 
un impeached  testimony,  or  facts  shown  be- 
yond question  both  by  testimony  and  by 
admission.  Sundgren  v.  Stevens,  39:  487, 
119  Pac.  322,  86  Kan.  154. 

Fixtures. 

260.  Whether  or  not  gas  fixtures,  steam 
radiators,  a  kitchen  range,  and  window  and 
door  screens,  annexed  by  the  owner  to  his 
dwelling  house  and  used  with  it,  are  fix- 
tures which  will  pass  under  a  mortgage 
of  the  realty,  is  a  question  for  the  jury 
under  proper  instructions.  Hook  v.  Bolton. 
17:  699,  85  N.  E.   175,  199  Mass.  244. 

261.  The  court  should  not  determine  as 
matter  of  law,  unless  such  holding  is  clearly 
necessary,  that  trade  fixtures  placed  by  a 
tenant  on  leased  property  are  not  removable, 
where,  from  the  terms  of  the  lease,  it  ap- 
pears that  the  parties  expected  and  intended 
that  he  should  make  additions  to  the  piop- 
erty  for  the  purpose  of  business,  which 
shovild  be  removable  as  trade  fixtures.  Re 
Improvement  of  Water  Front,  18:  423,  84  N. 
E.   1105,  192  N.  Y.  295. 

Deadly   vreapons. 

262.  A  weapon  cannot  be  said  as  matter 
of  law  to  be  deadly,  without  reference  to  tlie 
manner  of  its  use.     Crow  v.  State,  21 :  497, 
116  S.  W.  52,  55  Tex.  Crim.  Rep.  200. 
Obscenity;  nonmailable   matter. 

263.  The  question  whether  or  not  a  book 
which  describes  seductive  actions  and  high- 
ly wrouglit  sexual  passion  is  within  a  stat- 
ute forbidding  the  sale  of  books  containing 
obscene,  indecent,  or  impure  language,  and 
manifestly  tending  to  the  corruption  of  the 
morals  of  youth,  is  for  the  jury,  although 
the  language  used  is  not  impure  or  inde- 
cent. Com.  v.  Buckley,  22:  225,  86  N.  E. 
910,  200  Mass.  346.  (Annotated) 

264.  A  pamphlet  cannot  be  said,  as  mat- 
ter of  law,  to  be  nonmailable  when  only 
small  portions  of  it  are  before  the  court, 
such  portions  being  taken  from  their  set- 
tings, and  deprived  of  the  support  of  their 
context.  Konda  v.  United  States,  22:  304, 
166  Fed.  91,  92  C.  C.  A.  75. 

265.  The  question  whether  or  not  a 
pamphlet  for  the  mailing  of  which  one  is  on 
trial  is  nonmailable  cannot  be  deterinined 
by  the  court  as  matter  of  law,  although  the 
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evidence  is  uncontradicted,  and  the  jury  di- 
rected to  bring  in  a  verdict  to  that  effect, 
but  the  question  must  be  left  to  the  deter- 
mination of  the  jury.  Konda  v.  United 
States,  22:  304,  166  Fed.  91,  92  C.  C.  A.  75. 

(Annotated) 
Accomplice. 

266.  Whether  or  not  "&  witness  is  an  ac- 
complice of  accused  is  for  the  determina- 
tion of  the  jury  on  conflicting  evidence,  but 
for  the  court  where  his  acts  and  conduct  are 
admitted.  People  v.  Coffey,  39:  704,  119 
Pac.  901,  161  Cal.  433. 

267.  The  jury,  and  not  the  court,  must 
determine  whether  or  not  one  who  accom- 
panied to  the  room  where  a  crime  against 
nature  is  committed  the  person  upon  whom 
it  was  committed,  and  remained  there  dur- 
ing the  commissi^  of  the  crime  without 
protest  or  effort  \o  prevent  or  discourage 
it,  is  an  accomplice  so  as  to  prevent  con- 
viction on  his  testimony  without  corrobora- 
tion. State  v.  Start,  46:  266,  132  Pac.  512, 
65  Or.  178. 

3.  Fraud;  intent;  purpose;  malice;  be- 
lief; notice;  authority;  ratification; 
consent. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Fraud. 

Sufficiency  of  evidence  to  take  question  to 

jury,  see  supra,  113-116,  119. 
See  also  infra,  747. 

268.  Where,  in  an  action  on  an  assigned 
claim  against  an  executor,  he  pleaded  that 
the  assignment  was  not  in  good  faith  and 
for  a  valuable  consideration,  and  that  the 
assignor  was  the  real  owner,  for  the  pur- 
pose only  of  raising  the  question  of  the 
competency  of  the  assignor  as  a  witness, 
which  plea  was  traversed  orally  at  the 
trial,  the  issue  thus  joined  presented  a  pre- 
liminary question  of  fact  for  the  court  to 
decide.  Clendennin  v.  Clancy  (N.  J.  Err.  & 
App.)   42:  315,  81  Atl.  750,  82  N.  J.  L.  418. 

269.  An  assignment,  as  security  for  a 
debt,  of  a  cause  of  action  for  damages  under 
an  indemnity  bond,  does  not,  as  a  matter 
of  law,  hinder,  delay,  or  defraud  creditors 
because  of  a  reservation  in  favor  of  the  as- 
signor of  any  surplus  remaining  after  pay- 
ing the  debt,  by  an  agreement  between  the 
parties,  not  disclosed  in  the  assignment  it- 
self, and  not  filed,  as  was  such  assignment, 
with  the  clerk  of  the  court  in  which  the 
action  was  pending.  Merillat  v.  Hensev, 
36:  370,  31  Sup.  Ct.  Rep.  575,  221  U.  S. 
333,  55  L.  ed.  758.  (Annotated) 

270.  Whether  a  representation  of  value  is 
intended  to  be  merely  an  expression  of  opin- 
ion, or  whether  it  is  made  as  a  statement 
of  an  existing  fact  which  the  speaker  knows 
to  be  false  and  intends  to  be  an  inducement 
to  the  other  party,  is  a  question  of  fact  to 
be  determined  by  the  jurj'  in  a  prosecution 
for  obtaining  money  under  false  pretenses. 
Williams  v.  State,  14:  1197,  83  N.  E.  802, 
77  Ohio  St.  468. 

271.  Whether  or  not  a  release  of  liability 
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for  injury  was  obtained  by  a  carrier  from 
the  injured  passenger  by  deception  and 
fraud  is  for  the  jury,  where  plaintiff  in- 
troduces evidence  tending  to  show  that, 
although  he  used  as  much  prudence  and 
circumspection  as  a  man  ordinarily  would 
under  the  same  circumstances,  he  was  de- 
ceptively induced  to  sign  the  release  by 
representations  of  the  carrier,  while  he 
was  lying  on  his  back  in  a  hospital,  suffer- 
ing from  the  injury,  with  his  senses  deadened 
by  pain  and  narcotics;  that  he  was  made 
to  understand  and  believe  the  company  was 
gratuitously  giving  him  the  sum  named  in 
the  release  for  the  sole  purpose  of  paying 
the  hospital  charges;  that  the  paper  which 
he  was  asked  to  sign  was  falsely  represented 
to  him  as  a  check  for  that  purpose;  and 
that  the  paper  was  so  folded  when  presented 
to  him  for  signature  that  he  was  excusably 
deceived  as  to  its  real  character;  and  all  of 
such  evidence  is  flatly  contradicted  by  the 
company's  physician,  in  wliose  hospital  he 
was,  and  wlio  was  present  at  the  time  the 
receipt  was  signed.  Norvell  v.  Kanawha 
&  M.  R.  Co.  29:  325,  68  S.  E.  288,  67  W.  Va. 
467. 

Malice;  probable  cause. 
See  also  supra,   104,  120;   infra,  339,   1026. 

272.  While  malice  may  be  inferred  from 
the  intentional  use  of  a  deadly  weapon,  the 
inference  and  the  weight  to  be  given  to  it 
are  for  the  jury  to  determine,  considering 
the  character  of  the  instrument,  the  manner 
in  which  it  is  used,  and  all  the  attendant 
circumstances.  Eckerd  v.  Weve,  38:  516, 
118  Pac.  870,  85  Kan.  752. 

273.  The  question  whether  or  not  the 
omission  of  the  replication  from  a  publi- 
cation of  the  pleadings  in  a  cause  was  ma- 
licious is  for  the  jury.  Meriwether  v. 
George  Knapp  &  Co.  16:  953,  109  S.  W.  750, 
211  Mo.  199. 

274.  The  court  cannot  take  from  the  jury 
the  consideration  of  the  excessive  charac- 
ter of  the  publication,  or  malice  in  the  cir- 
culation about  the  community,  and  publi- 
cation in  the  public  press  of  a  petition  de- 
signed for  presentation  to  a  police  magis- 
trate, containing  charges  of  misconduct  of 
a  libelous  character  against  the  occupants 
of  a  dwelling  and  asking  that  they  be  re- 
quired to  remove  therefrom.  Flynn  v.  Bog- 
larsky,  32:  740,  129  N.  W,  674,  164  Mich. 
513. 

275.  Where  an  attorney  uses  slanderous 
words  in  advising  his  client  as  to  the  busi- 
ness integrity  of  a  stranger  with  whom 
the  client  is  dealing,  in  a  public  or  semi- 
public  place,  in  a  loud  voice,  and  in  the 
hearing  of  divers  persons,  and  there  is  no 
need  of  either  publicity  or  loud  utterances, 
the  question  of  express  malice  is  for  the 
jury.  Kruse  v.  Rabe  (N.  J.  Err.  &  App.) 
33:  469,  79  Atl.  316,  80  N.  J.  L.  378. 

276.  \Miether  defendant  in  a  suit  for 
malicious  prosecution,  in  making  a  com- 
plaint charging  another  with  crime  had,  un- 
der all  the  circumstances  of  the  case,  proba- 
ble cause  for  believing  that  accused  had 
committed  the  offense,  so  as  to  justify  his 
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act,  is  a  question   for  the  jury.     Smith  v. 
Clark,  26:  953,   106  Pac.  653,  37  Utah,  116. 

277.  Tlie  court  must  determine,  as  matter 
of  law,  the  question  of  probable  cause  for 
an  arrest,  where  there  is  no  controversy  as 
to  the  facts.  Slater  v.  Taylor,  18:  77,  31 
App.   D.   C.   100.' 

278.  The  question  of  probable  cause,  in 
an  action  for  malicious  prosecution,  is  for 
the  jury,  where,  upon  tlie  facts  disclosed, 
there  is  room  for  two  opinions.  Davis  v. 
McMillan,  3:  928,  105  N.  W.  862,  142  Mich. 
391. 

279.  The  question  of  reasonable  and  prob- 
able cause,  under  a  statute  forbidding  suits 
against  a  board  of  health,  its  officers  or 
agents  for  their  acts  in  abating  a  cause  of 
disease,  unless  upon  proof  that  the  board 
acted  without  reasonable  and  probable  cause 
to  believe  that  the  alleged  cause  of  disease 
was  in  fact  prejudicial  and  hazardous  to  the 
public  health,  is  for  the  court.  Valentine  v. 
Engelwood  (N.  J.  Err.  &  App.)  19:  262,  71 
Atl.  344,  76  N.  J.  L.  509. 

Intent;   purpose. 

See  also  supra,   ]04;    infra,   308,   310,   747, 
928. 

280.  Whether  or  not  a  check  mark  in  the 
space  following  the  word  "except"  in  an  ap- 
plication for  insurance,  that  accused  had  not 
had  a  disease  "except,"  was  intended  as  a 
denial  of  the  exception,  or  as  a  waiver  of 
any  answer  thereto,  is  a  question  for  the 
jury.  French  v.  Fidelity  &  C.  Co.  17:  loii, 
115  N.  W.  869,  135  Wis.  259. 

281.  Whether  a  seller,  by  a  delay  of  from 
two  to  three  weeks  in  presentiiij;  a  check 
given  in  payment  of  wheat  sold  and  deliv- 
ered imder  an  agreement  by  the  buyer  to 
pay  cash  therefor,  has  indicated  an  inten- 
tion that  absolute  title  should  pass  to  the 
buyer  without  payment,  is  a  question  for 
the  jury,  where  it  appears  that  the  seller 
lived  several  miles  from  town,  that  the 
check  was  given  after  banking  hours,  that 
it  was  presented  for  payment,  which  was 
refused,  upon  the  seller's  next  trip  to  town 
after  obtaining  it,  that  a  short  time  after 
learning  of  the  failure  of  the  buyer,  which 
occurred  about  one  week  after  the  giving 
of  the  check,  the  seller  claimed  ownership 
of  the  wheat,  and  that  he  continually  there- 
after, up  to  the  time  of  bringing  suit,  about 
one  month  later,  asserted  such  right.  Peo- 
ple's State  Bank  v.  Brown,  23:  824,  103 
Pac.  102,  80  Kan.  520. 

282.  It  is  a  question  for  the  jury  whether 
one  who  demanded  and  received  for  cancel- 
ation notes  which  he  had  given  for  the  stip- 
ulated rent  of  premises  of  which  the  lessor 
was  unable  to  give  him  possession  because  of 
the  refusal  of  a  tenant  in  possession  to  sur- 
render them  intended  thereby  to  rescind  the 
contract  and  to  abandon  his  claim  for  dam- 

Herpolsheimer    v.     Christopher,    9: 
107  N".  W.  382,  111  N.  W.  359,  76  Neb. 


ages, 
1127, 
352. 


283.  Whether  the  departure  from  an  es- 
tablished domicil  in  one  state,  and  a  resi- 
dence in  another  state,  result  in  a  change 
of  legal  residence,  is  ordinarilj'  a  question 
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of  fact.     Bechtel  v.  Bechtel,  12:  iioo,  112  N. 
W.  883,  101  Minn.  511. 

284.  Whether  or  not  a  borough  has  suc- 
ceeded in  showing  that  -the  llii.siiuig  01  a 
hydrant  was  for  the  benefit  of  the  fire  de- 
partment, so  as  to  relieve  it  from  liability 
for  negligence  therein,  where  the  hydrant 
was  part  of  the  waterworks  system  and 
flushed  under  supervision  of  its  superin- 
tendent, but  evidence  is  introduced  that  the 
flushing  was  for  the  benefit  of  the  lire  de- 
partment, is  a  question  for  the  jury  under 
proper  instructions.  Judson  v.  Winsted,  15: 
91,  68  Atl.  999,  80  Conn.  384. 

285.  Whether  or  not  the  adding,  after 
execution  and  without  the  consent  of  the 
maker,  of  the  clause  "additional  security,  a 
wagon  and  two  mules,"  to  the  corner  of  a 
note  in  the  same  amount,  by  the  same  mak- 
er, and  to  the  same  payee  as  a  prior  note 
secured  by  a  contemporaneous  chattel  mort- 
gage on  a  wagon  and  two  mules,  amounted 
to  a  material  alteration  as  tending  to  evi- 
dence the  fact  that  the  subsequent  note  was, 
made  in  lieu  of  the  former  and  was  intended 
to  be  secured  by  the  mortgage,  is  for  the 
jury,  since,  if  the  addition  was  made  after 
delivery,  with  the  fraudulent  intent  of  in- 
corporating the  provision  in  the  note,  which 
would  cause  it  to  be  secured  by  tlie  mort- 
gage, such  addition  would  constitute  a  ma- 
terial alteration,  while,  if  such  notation  was 
merelj^  placed  on  the  note  as  a  memorandum 
for  reference,  it  would  not  affect  the  note, 
and  therefore  would  not  be  a  material  alter- 
ation. Farmers'  Nat.  Bank  v.  McCall,  26: 
217,   106   Pac.   806,   25  Okla.   600. 

286.  The  jury  must  determine  the  effect 
of  evidence  tendinpr  to  show  that  money  re- 
ceived from  one  of  several  joint  tort  feasors 
was  not  intended  as  a  satisfaction  of  the 
claim.  Matheson  v.  O'Kane,  39:  475,  97  N. 
E.  638,  211  Mass.  91. 

287.  In  the  absence  of  any  evidence  tend- 
ing to  show  bad  faith  in  a  subcontract  for 
the  construction  of  a  railroad  track,  the 
question  of  bad  faith  should  not  be  submit- 
ted to  the  jury  in  an  action  to  hold  the 
contractor  liable  for  injuries  to  an  employee 
of  the  subcontractor.  Good  v.  Johnson, 
8:  896,  88  Pac.  439,  38  Colo.  440. 

288.  That  a  note  which  is  in  the  same 
amount,  by  the  same  maker,  and  to  tlie 
same  payee  as  an  earlier  note,  may  be  se- 
cured by  a  chattel  mortgage  executed  con- 
temporaneously with  such  earlier  note,  it 
must  appear  that  it  was  agreed  by  the  par- 
ties at  the  time  of  the  execution  of  the  sec- 
ond note  that  it  should  take  the  place  of 
the  first  and  be  secured  by  the  chattel  mort- 
gage, and  where  the  evidence  is  such  that 
reasonable  minds  might  disagree  as  to 
whether  or  not  the  second  was  in  lieu  of  the 
other,  and  was  intended  to  be  so  secured,  the 
question  is  for  the  jury.  Farmers'  Nat. 
Bi.nk  V.  McCall,  26:  217,  106  Pac.  866,  25 
Okla.    600. 

289.  The  question  of  the  good  faith  of 
a  passenger  in  turning  back  while  leaving 
the  carrier's  premises,  upon  learning  of 
the  shooting  of  his  brother,  a  fellow  pas- 
senger, and  his  purpose  in  doing  so,  is  for 
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the  jury  in  an  action  against  the  carrier 
to  recover  dunuiges  for  an  assault  upon 
himself  by  its  servants.  Layne  v.  Chesa- 
peake &  0.  R.  Co.  31:  414,  69  S.  E.  700,  08 
VV.  Va.  213. 

290.  Whether  or  not  an  insured  shot  in  an 
encounter  with  a  burglar,  who,  after  the 
injury,  while  backing  away,  shot  a  couple 
of  times  over  the  head  of  the  insured,  was 
intentionally  injured  within  the  exceptioii 
in  an  accident  insurance  policy,  is  a  ques- 
tion for  tile  jury,  wiiere  the  burden  of  show- 
ing intent  is  on  the  insurer.  Allen  v. 
Travelers'  Protective  Asso.  48:  600,  143  N. 
W.  574,  163  Iowa,  217. 

291.  Whether  or  not  one  who  seeks  an  in- 
terview, with  another,  who  has  insulted  his 
wife,  does  so  for  the  purpose  of  provoking 
a  diiliculty,  so  as  to  deprive  himself  of  the 
right  of  self-defense  in  case  he  is  attacked, 
is  a  question  for  the  jurv.  Gray  v.  State, 
22:  513,  114  S.  W.  635,  55  Tejo  Grim.  Rep. 
90. 

292.  The  question  of  the  intent  of  one  on 
trial  for  homicide  should  be  submitted  to 
the  jury  where  it  apjiears  that,  after  being 
chased  by  decedent  for  some  distance  with  a 
stick,  he  seized  a  'baseball  bat  and  struck 
his  pursuer  with  it,  inflicting  a  wound  from 
the  ettects  of  which  the  pursuer  died,  under 
a  statute  providing  that,  when  a  homicide 
occurs  under  the  influence  of  sudden  pas- 
sion, but  by  the  use  of  means  not  in  their 
nature  calculated  to  produce  death,  the  per- 
son killing  is  not  to  be  deemed  guilty  of 
homicide,  unless  it  appears  there  was  an  in- 
tention to  kill.  Crow  v.  State,  21:  497,  116 
S.  W.  52,  55  Tex.  Crim.  App.  200. 

2!)3.  In  a  prosecution  for  murder  based  on 
the  killing  by  one  convict  of  another  while 
the  latter  was,  at  the  command  of  a  warden, 
assisting  him  in  inflicting  illegal  corporal 
punishment  upon  the  former  convict,  it  is 
for  the  jury  to  say  with  what  intent  such 
assistance  was  rendered,  and  whether  the  as- 
sailing convict  was  an  abetter  of  the  war- 
den, since,  if  he  were,  it  would  reduce  the 
killing  to  voluntary  manslaughter  should 
it  also  be  found  that  it  was  the  result  of  a 
sudden  and  irresistible  impulse  of  passion 
caused  bv  the  assault.  Westbrook  v.  State, 
26:  591,  66  S.  E.  788,  133  Ga.  578. 
Belief. 

294.  The  question  whether  one  against 
whom  specific  performance  of  a  contract  to 
sell  land  is  asked,  was  induced  by  the  words 
or  acts  of  the  buyer  to  believe  that  the  lat- 
ter would  transfer  an  option  on  another 
piece  of  land  to  him,  is  for  the  jury,  and 
should  be  presented  in  the  form  of  an  issue 
or  question  of  fact.  Rudisill  v.  Whitener, 
15:  81,  59  S.  E.  995,  146  N.  C.  403. 

295.  Whether  or  not  a  dying  declaration 
which  has  been  admitted  in  evidence  vvas 
made  under  such  belief  of  impending  death 
as  to  entitle  it  to  the  credit  usually  given  to 
statements  of  one  in  extremis,  who  has  no 
hope  of  recovery,  is  for  the  jury,  where  the 
evidence  upon  the  question  is  such  that 
reasonable  minds  might  reach  different  con- 
clusions therefrom.  State  v.  Doris,  16:  660, 
94  Pac.  44,  51  Or.  136.  (Annotated) 
Digest  1-52  ]1R.A.(N.S.) 


Notice  or  knoiv ledge;  bona  fides. 

Notice  to  lineman  of  defective  insulation, 
see  KLECililciTY,  85. 

Good  faith  as  question  for  jury,  see  Evi- 
dence, 1204. 

See  also  supra,  211,  231,  287;  infra,  390, 
527. 

296.  When  a  landlord  is  sought  to  be 
held  liable  to  the  tenant's  servant  because 
of  injury  due  to  a  nuisance  on  the  property, 
it  is  for  tlie  jury  to  determine  whether  or 
not  the  owner  knew  of  the  dangerous  con- 
dition of  the  premises  at  the  time  of  the 
letting,  or  in  time  to  have  abated  the  nui- 
sance before  the  injury  occurred,  or  should 
have  known  it  by  the  exercise  of  ordinary 
care.  Bailey  v.  Kelly,  39:  378,  122  Pac. 
1027,  86  Kan.  911. 

297.  In  the  absence  of  a  conclusive  pre- 
sumption or  evidence  of  the  knowledge  of 
a  tenant  of  the  absence  of  fire  escapes  prior 
to  a  fire,  the  question  as  to  whether  or  not 
the  tenant  had  any  such  knowledge  is  for 
the  jury  to  determine  from  the  facts  and 
circumstances  of  the  case.  Cittadino  v. 
Shackter  (N.  J.  Err.  &  App.)  43:  So,  85 
Atl.  174,  83  N.  J.  L.  593. 

298.  In  an  action  by  the  personal  repre- 
sentative of  a  deceased  servant  for  in- 
juries, against  one  who  formerly  owned  the 
business  in  which  the  servant  was  employed, 
but  who  had  sold  and  transferred  the  same 
twelve  days  before  the  injury  complained 
of  occurred,  the  question  whether  the  serv- 
ant knew  of  the  change  of  ownership  is 
one  of  fact  for  the  jury,  where  the  man- 
agement of  the  business  continued  after  the 
sale  the  same  as  before.  Benson  v.  Lehigh 
Vallev  Coal  Co.  50:  170,  144  N.  W.  774, 
124   Minn.   222. 

299.  Whether  advice  to  a  person  contem- 
plating the  purchase  of  certain  property, 
that  it  had  best  be  left  alone,  and  that  its 
purchase  would  mean  the  buying  of  a  law- 
suit, as  the  title  of  the  one  in  possession 
would  sometime  be  contested  by  informant's 
daughter-in-law,  is  suflRcient  to  constitute 
notice  under  a  statute  providing  that  every 
person  who  has  actual  notice  of  circum- 
stances sufficient  to  put  a  prudent  man  up- 
on inquiry  as  to  a  particular  fact,  and  who 
omits  to  make  such  inquiry  with  reasonable 
diligence,  is  deemed  to  have  constructive  no- 
tice ot  the  liict  itself, — is  for  the  jury. 
Cooper  V.  Flesner,  23:  1180,  103  Pac.  1016, 
24  Ukla.  47. 

300.  A  sheep  buyer  receiving  a  quotation 
of  prices  by  telegram,  varying  80  cents  per 
hundredweight  between  January  1st  and 
February  1st  deliveries,  is  not,  as  matter 
of  law,  chargeable  with  notice  that  there 
is  error  in  the  lower  price,  at  least,  where 
he  had  refused  to  purchase  at  the  price 
named  in  the  message  tendered  for  trans- 
mission. Henry  v.  Western  U.  Telcg.  Co. 
46:  412,   131    Pac.   812,  73  W^ash.  260. 

301.  Whether  or  not  a  person  who  is  put 
olT  a  chartered  train  for  refusal  to  pay  fare 
in  excess  of  the  legal  rate  had  knowledge  of 
the  character  of  the  train  when  he  boarded 
it  is  a  question  for  the  jury.     Kirkland  v. 
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Charleston  &  W.  C.  R.  Co.  15:  425,  CO  S.  E. 
U68,  79  S.  C.  273. 

302.  When  the  time  during  which  a  ma- 
chine has  acted  abnormally  so  as  to  be  dan- 
gerous to  operatives  has  not  been  so  long  or 
so  short  that  the  court  can,  as  matter  of 
law,  state  that  the  master  is  or  is  not 
charged  with  notice  of  its  abnormality,  in 
case  of  injury  to  an  employee,  the  question 
of  notice  is  for  the  jury.  Fleming  v.  North- 
ern Tissue  Paper  Mill,  15:701,  114  N.  W. 
841,  135  Wis.  171. 

303.  The  jury  must  determine  whether  or 
not  a  common  carrier  which  transports  into 
local-option  territory  a  package  contain- 
ing intoxicating  liquor  was  actually  de- 
ceived as  to  its  contents  while  acting  in 
good  faith  with  due  caution.  Adams  Exp. 
Co.  V.  Com.  18:  1182,  112  S.  W.  577,  129  Ky. 
420. 

304.  In  a  suit  by  the  payee  of  a  bank 
check,  to  recover  the  debt  evidenced  thereby, 
upon  the  drawee  refusing  to  pay  the  same, 
where  the  defense  is  interposed  by  the  draw- 
er, tliat  the  money  advanced  upon  such 
check  was  used  for  the  purpose  of  gambling, 
and  that  the  pa3'ee  know  such  fact  at  the 
time  the  check  was  cashed,  the  issue  is  one 
of  fact,  to  be  determined  by  the  jury. 
Camas  Prairie  State  Bank  v.  Xewman,  21: 
703,  99  Pac.  833,  15  Idaho,  719. 

305.  Tlio  purcliase  of  a  check  by  the  vice- 
president  of  the  bank  on  which  it  is  drawn, 
from  his  relative,  in  the  near  vicinity  of  the 
boiik,  without  inquiry  at  the  bank  as  to  its 
validity,  procuring  the  blank  check  with 
wliieh  to  xiiake  payment  from  a  hotel,  and 
delivering  it  to  a  stranger  for  delivery  to 
the  payee  of  the  check,  is  not  suHicient,  as 
matter  of  law,  to  show  notice  of  facts  sulH- 
cient  to  arouse  suspicions  as  to  the  validity 
of  the  pjijier;  but  the  question  of  good 
faith  is  for  the  jury.  Matlock  v.  Scheuer- 
man,  17:  77,  93  Pac.  823,  51  Or.  49. 

30().  Tcpt'iTTony  of  a  witness  that  a  prom- 
issory note  is  held  in  good  faith  is  some  evi- 
dence on  that  issue,  and,  together  with  con- 
flicting evidence,  should  be  submitted  to  the 
jury.  Nevens  v.  Worthington,  18:  142,  114 
N.  W.  404,   150  Mich.   580. 

307.  Where  evidence  introduced  by  de- 
fendant in  contradiction  of  that  introduced 
by  plaiiiliir  to  support  his  character  as  a 
bona  fide  holder,  in  an  action  on  a  promis- 
sory note,  is  stich  that  the  inference  might 
reasonal)ly  be  drawn  tliat  the  plaintiff  is 
not  a  bona  fide  holder  of  such  note,  the 
question  is  for  the  jury.  Cochran  v.  Stein. 
41:  301,   130  N.  W.   1037,  118  Minn.  3!?3. 

308.  Whether  or  not  a  statement  by  an 
•applicant  for  insurance  that  he  has  never 
been  rejected  by  any  company  is  untrue, 
and  made  with  actual  intent  to  deceive,  so 
as  to  avoid  tlie  policy,  is  one  of  fact  for  the 
jury,  where  he  had  been  so  rejected,  al- 
though tliere  is  no  direct  proof  that  he  had 
been  inforn'od  thereof,  if  the  circumstances 
were  sucli  that  a  man  of  average  capacity, 
in  the  ordinary  course  of  human  affairs, 
should  have  understood  that  his  proposal 
had  been  unfavorably  acted  on,  or  drawn 
the  inference  that  he  had  been  rejected. 
Digest  1-52  L.R.A.(N.S.) 


Langdeau  v.  John  Hancock  Mut.  L.  Ins.  Co. 

18:  1190,  80  N.  E.  452,  194  Mass.  56. 

Authority. 

See  also  supra,  103,  248. 

309.  It  cannot  be  said  as  a  matter  of  law 
that  the  discovery  of  a  sesamoid  bone  in  an 
unexpected  place  in  the  foot  of  a  patient 
on  which  an  operation  is  being  performed 
is  such  an  emergency  as  to  authorize  the 
removal  of  the  same  by  the  surgeon  with- 
out the  consent  of  the  patient,  either  ex- 
press or  implied,  but  this  is  a  question  for 
the  jury.  Rolater  v.  Strain,  50:  880,  137 
Pac.  96,  39  Okla.  572. 

310.  It  cannot  be  said  as  a  matter  of 
law  that  a  sesamoid  bone  found  in  the  foot 
of  a  patient  on  which  an  operation  is  being 
performed  was  not  in  the  contemplation  of 
the  parties,  so  as  to  authorize  the  surgeon 
to  remove  the  same,  where  the  patient  had 
consented  to  the  operation  on  condition  that 
no  bones  should  be  removed,  but  this  is  a 
question  for  the  jury.  Rolater  v.  Strain, 
50:  880,  137  Pac.  96,  39  Okla.  572. 

311.  The  jury  must  determine  whether  or 
not  the  autliority  of  an  agent  in  possession 
of  a  horse  for  purposes  of  sale  includes  ap- 
l)areiit  autliority  to  take  notes  payable  to 
himself  for  the  purchase  price,  where  there 
is  nothing  to  show  that  he  might  not  have 
taken  cash  in  payment.  Galbraith  v.  Weber, 
28:  341,   107  Pac.   1050,  58   Wash.    132. 

(Annotated) 
Ratification. 

312.  Whether  or  not  a  wife  who  has  been 
compelled  to  convey  property  to  her  hus- 
band by  fratid  and  duress  has  ratified  the 
conveyance  is  a  qtiestion  of  fact.  Hoag  v. 
Hoag,  36:  329,  90  N.  E.  49,  210  Mass,  94. 
Consent. 

See   also   supra,   308,   310. 

313.  Whether  the  consent  of  a  patient  to 
an  operation  upon  her  left  ear  should  be 
implied  from  the  circumstances  is  a  ques- 
tion for  the  jury,  where  the  evidence  shows 
that  she  consulted  a  physician  concerning  a 
difiiculty  with  her  right  ear;  that  he  ex- 
amined the  same  and  advised  an  operation, 
to  which  she  consented;  that  after  being 
placed  under  the  influence  of  anesthetics  de- 
fendant examined  her  left  ear,  with  which 
she  had  not  previously  experienced  any  dif- 
ficulty, and  found  it  in  greater  need  of  an 
operation  than  the  right  ear;  that  he  called 
such  fact  to  the  attention  of  her  family  phy- 
sician, who  attended  the  operation  at  her 
request,  and  finally  concluded  to  operate 
U])on  the  left  instead  of  the  right  ear,  to 
which  the  family  physician  made  no  objec- 
tion. Molir  v.  Williams,  i:  439,  104  N.  W. 
12,  95  Minn.  261. 

314.  The  question  whether  or  not  an  em- 
ployee has  consented  to  the  transfer  of  the 
business  to  a  lessee  may  properly  be  referred 
to  the  iury  where  it  turns  upon  proper  con- 
cltisions  to  be  drawn  from  a  serii's  of  let- 
ters taken  in  connection  with  other  facts 
and  circumstances.  White  v.  Lumiere  North 
American  Co.  6:  807,  64  Atl.  1121,  79  Vt. 
206, 
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315.  Whether  or  not  the  cross  marking 
by  plaintiff  after  execution  of  a  writteu 
contract  of  guaranty,  of  a  clause  therein 
limiting  the  defendants'  liability,  was  done 
without  the  consent  of  the  defendants  and 
with  the  intention  of  canceling  or  erasing 
it,  is  for  the  jury  in  an  action  to  enforce 
such  guaranty,  where  the  evidence  tends  to 
show  that  such  provision  was  added  to  the 
contract  at  the  request  of  the  guarantor 
and  that  it  was  a  part  thereof  when  de- 
livered, and  it  appears  that  when  the  con- 
tract was  introduced  in  evidence  by  the 
one  guaranteed,  in  whose  possession  it  had 
been,  it  bore  such  unexplained  markings. 
O.  N.  Bull  Remedy  Co. /v.  Clark,  32:519, 
124  N.  W.  20,  109  Minn.  396. 

316.  That  a  woman  arranges  by  telephone 
to  meet  a  man  upon  the  street,  and  after 
meeting  him  drinks  intoxicating  liquor  and 
permits  familiarities  from  him,  does  not 
per  se  show  consent  to  sexual  intercourse, 
so  as  to  prevent  his  attempt  to  secure  it  at 
a  time  when  she  is  intoxicated  to  a  state 
of  insensibility  from  being  an  assault  with 
intent  to  rape,  especially  when  he  denies 
the  attempt.  Quinn  v.  State,  46:  422,  142 
N.  W.  510,  153  Wis.  573. 

317.  In  an  action  against  a  trade  union  to 
recover  damages  sustained  because  of  its  un- 
warranted interference  with  plaintiff  in  his 
trade  by  procuring  his  discharge  from  em- 
ployment after  his  trial  and  unwarranted 
conviction  by  a  tribunal  of  the  union,  the 
question  whether  he  consented  to  be  put  on 
trial  without  charges  or  notice  is  for  the 
jury.     Brennan  v.  United  Hatters  of  N.  A. 

(N.  J.  Err.  &  App.)  9:  254,  65  Atl.  165,  73 
N.  J.  L.  729. 

6.  Construction  of  instruments  or 
contracts. 

(See  also   same  heading   in   Digest   L.R.A. 

1-10.) 
n  • 

318.  The  court  must  determine  the  effect 
of  a  notice  that  a  mail  order  for  goods  will 
receive  prompt  attention.  Courtney  Shoe 
Co.  v.  Curd,  38:  903,  134  S.  W.  140,  142  Kv. 
219. 

Statntes. 

319.  When  it  is  shown  by  evidence  that 
words  used  in  a  penal  statute  are  sus- 
ceptible of  two  meanings,  depending  on  the 
state  of  facts  to  which  they  are  alleged  to 
be  applicable,  the  court  may  instruct  the 
jury  in  the  words  of  the  statute,  and  leave 
to  it  the  determination  of  the  question 
whether  or  not  the  statute  has  been  vio- 
lated. Katzman  v.  Com.  30:  519,  130  S.  W. 
990,  140  Ky.   124. 

Contracts  generally. 

320.  The  court,  and  not  the  jury,  must 
construe  a  contract  all  of  which  is  in  writ- 
ing. R.  J.  Menz  Lumber  Co.  v.  E.  J.  Mc- 
Neeley  &  Co.  28:  1007,  108  Pac.  621,  68 
Wash.  223. 

321.  The  construction  of  a  written  con- 
tract cannot  be  left  to  the  jury.  Knicker- 
bocker Ice  Co.  V.  Gardiner  Dairy  Co.  16:  746, 
€9  Atl.  405,  107  Md.  556. 

JDigest  1-52  I,.R.A.(N.S.) 


I      322.  It  is  error  to  leave  to  the  jury  the 
I  construction    of   a    contract    free    from'  am- 
I  biguity.      Young    v.    Fosburg    Lumber    Co. 
16:  255,  60  S.  E.  654,  147  N.  C.  26. 

323.  The  jury  must  determine  what  the 
word  "now"  means  in  a  contract  to  pay  a 
debt  now.  Shubert  v.  Rosenhcrger,  45: 
1062,  204  Fed.  934,  123  C.  C.  A.  934. 

324.  The  sufficiency  of  the  cause  for  a 
discharge  from  service  under  an  existing 
contract  is  a  question  of  law  for  the  court, 
where  the  facts  are  imdisputed.  McGregor 
v.  Harm,  30:  649,  125  N.  W.  885,  19  N.  D. 
599. 

325.  It  cannot  be  said  as  a  matter  of  law 
that  the  purchaser  of  a  chattel  from  a  prior 
purchaser  is  subrogated  to  the  latter's  right 
of  action,  against  tiie  original  vendor,  for 
breach  of  implied  warranty,  if  any,  of  the 
quality  of  the  chattel,  wlicre  it  does  not 
clearly  appear  that  the  parties  to  the  nova- 
tion so  intended.  Walrus  Mfg.  Co.  v.  Mc- 
Mchen,  51:  iiii,  136  Pac.  772,  39  Okla.  6G7. 

326.  Whether  a  transaction  whereby  one 
buys  personal  property  of  another,  and 
agrees  to  resell  it  to  another  at  an  advanced 
price,  payable  in  the  future,  is  a  sale  with 
tne  right  of  repurchase,  or  whether  it  is  a 
ruse  devised  to  evade  the  usury  laws,  and  to 
take  security  for  the  loan  of  money  at  a 
usurious  rate,  is  a  queition  of  fact  for  the 
jury.  Rogers  v.  Blouenstein,  3:  213,  52  S. 
E.  617,  124  Ga.  501. 

327.  The  question  whether  or  not  a  sys- 
tem for  reckoning  time  in  a  particular  local- 
ity has  been  adopted  by  such  universal  cus- 
tom as  to  raise  the  presumption  that  a  par- 
ticular contract  was  made  with  reference  to 
it  is  for  the  jury.  Rochester  German  Ins. 
Co.  V.  Peaslee-Gaulbert  Co.  i:  364,  87  S.  W. 
1115,  120  Ky.  752. 

328.  The  construction  of  a  written  ap- 
plication for  life  insurance  is  for  the  court, 
and  not  for  the  jury,  in  the  absence  of 
special  circumstances  to  take  the  case  out 
of  the  general  rule.  Crosse  v.  Supreme 
Lodge,  K.  &  L.  of  H.  45:162,  98  N.  E.  261, 
254  111.  80. 

329.  The  requirement  in  a  policy  of  fire 
insurance  covering  a  stock  of  goods  and  the 
building  containing  them,  that  the  insured 
shall  keep  a  set  of  books  presenting  a  com- 
plete record  of  business  transacted,  cannot 
be  said,  as  matter  of  law,  to  be  violated 
where  the  insured,  who  conducted  a  small 
store  in  the  country  in  connection  with  a 
lumber  business,  treated  as  cash  at  the  store 
tickets  given  to  employees  for  the  sums  due 
them  for  work,  the  amount  of  purchase  be- 
ing indicated  on  the  ticket  by  a  punch  and 
entered  as  a  cash  sale,  when  it  further  ap- 
pears that  there  were  no  credit  sales,  but 
that  the  aggregate  of  sales  was  entered  at 
the  close  of  each  day,  and  that  all  goods 
were  sold  at  a  profit  of  from  25  to  50  per 
cent,  .^tna  Ins.  Co.  v.  Johnson,  9:  667,  56 
S.  E.  643,  127  Ga.  491. 

7.  Libel  or  slander. 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 
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Malice  as  question  for  jury,  see  supra,  273- 

275. 
Directing  verdict,  see  infra,  748. 
Question   for  jury  as  to  abuse  of  privilege 

in  libel  case,  see  Libel  and  Slandkr, 

79. 
Demurrer  to  evidence,  see  infra,  792. 
See   also   infra,   853;    Libel  and   Slander, 

56,  57. 

330.  The  court  may  require  the  jury  to 
consider  only  the  law  given  in  its  charge  in 
a  libel  suit,  notwithstanding  the  Constitu- 
tion provides  that  in  such  suits  the  jury 
shall  determine  the  law  and  the  facts,  un- 
der the  direction  of  the  court.  Oakes  v. 
State,  33:  207,  54  So.  79,  98  Miss.  80. 

(Annotated) 

331.  The  sense  in  which  actionable  words 
were  used,  when  the  utterance  thereof  was 
attended  by  facts  and  circumstances  indicat- 
ing their  use  in  a  qualified  sense,  so  as  to 
make  them  convey  to  those  who  heard  them 
a  meaning  different  from  the  one  ordinarily 
accorded  them,  is  a  question  for  jury  de- 
termination. Alderson  v.  Kahle,  51:  1198, 
80  S.  E.  n09,  73  W.  Va.  690. 

332.  Unless  words  upon  which  a  charge 
of  slander  is  based  arc  plain  and  unambigu- 
ous in  their  meaning,  the  meaning  intend- 
ed by  the  defendant,  and  the  understanding 
of  those  hearing  him,  should  be  left  for  the 
jury  to  determine.  Battles  v.  Tyson,  24: 
577,  110  N.  W.  299,  77  Neb.  563. 

333.  Whether  or  not  an  innuendo  is  fair- 
ly warranted  by  the  language  declared  on  in 
an  action  for  slander  is  a  question  for  the 
court.  Brinsfield  v.  Howeth,  24:  583,  68  Atl. 
566,  107  Md.  278. 

334.  The  court  may  determine  as  matter 
of  law  on  demurrer  that  a  publication  re- 
lied on  without  innuendo  to  be  libelous 
per  se  is  not  so,  or  tliat  an  innuendo  seek- 
ing to  give  words  of  hidden  meaning  a 
libelous  intent  is  forced  and  unnatural,  or 
tiiat  an  attempt  to  put  a  libelous  edge  on 
ambiguous  words  is  an  unnatural  and  forced 
construction,  and  that  therefore  no  libel 
is  alleged,  although  the  Constitution  pro- 
vides that  in  libel  suits  the  jury  shall, 
under  the  direction  of  the  court,  determine 
the  law  and  the  facts.  Dicner  v.  Star- 
Chronicle  Pub.  Co.  33:  216,  132  S.  W.  1143, 
230  Mo.   613. 

335.  How  far  the  unauthorized  publica- 
tion of  one's  signature  in  connection  with  a 
patent  medicine  testimonial  subjects  him  to 
disgrace,  ridicule,  or  contempt,  or  makes 
him  odious,  so  as  to  be  libelous,  is  a  ques- 
tion for  the  jury.  Foster-Milburn  Co.  v." 
Chinn,  34:  11 37,  120  S.  W.  364,  134  Ky.  424. 

336.  Whether  or  not  a  statement  to  one 
who  had  been  a  witness  at  a  trial,  "I  would 
not  have  sworn  to  a  lie,"  would,  under  the 
circumstances,  have  been  understood  as  im- 
puting perjury  to  him  so  as  to  be  slander- 
ous, is  a  question  for  the  court,  but  whether 
or  not  it  was  so  understood  must  be  deter- 
mined bv  the  jury.  Linehan  v.  Nelson, 
35:  1119,'flO  N.  E.  1114,  197  N.  Y.  482. 

337.  in  an  action  for  libel  in  which  it 
clearly  appears  that  the  publications  com- 
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plained  of  are  independent  publications  for 
which  the  defendant  is  not  responsible,  the 
evidence  thereof  should  be  excluded  by  the 
court,  but  if  it  appears  that  the  facts 
from  which  it  might  be  determined  whether 
the  defendant  was  responsible  for  the  pub- 
lications are  in  doubt  and  the  evidence 
upon  that  point  is  substantially  conflicting, 
tlie  question  whether  the  defendant  is  re- 
sponsible for  such  publication  should  be 
submitted  to  the  jury  under  proper  instruc- 
tions. Bigley  v.  National  Fidelity  &  C. 
Co.  50:  1040,  144  N.  W.  810,  94  Neb.  813. 

338.  Where  a  libelous  communication  is 
alleged  to  be  privileged  the  court  must  deter- 
mine the  question  of  privilege  in  the  first 
instance.  Holmes  v.  Royal  Fraternal  Union, 
26:  1080,  121  S.  W.  100,  222Mo.  556. 

339.  The  court  must  determine  whether 
or  not  an  alleged  libelous  communication 
was  privileged,  or,  if  qualifiedly  privileged, 
whether  or  not  there  is  any  evidence  of 
malice  which  would  destroy  the  privilege. 
Bohlinger  v.  Germania  L.  Ins.  Co.  36:  449, 
140  S.  W.  257,  100  Ark.  477. 

340.  Whether  or  not  an  editorial  purport- 
ing to  be  a  retraction  of  a  libel  published 
as  a  news  item  is  within  the  provisions  of  a 
statute  permitting  proof  of  retraction  to 
be  given  in  evidence  in  a  suit  for  libel,  in 
mitigation  of  exemplary  damages,  provid- 
ing it  shall  be  in  the  same  type,  and,  so  far 
as  possible,  in  the  same  position  as  the 
original  libel,  is  a  question  for  the  jury. 
Lawrence  v.  Herald  Pub.  Co.  25:  796,  122 
N.  W.  1084,  158  Mich.  459.  (Annotated) 

341.  Whether  or  not  a  newspaper  artit;le 
was  libelous  and  actional  per  se,  or  its 
publication  privileged,  are  questions  of  law 
for  the  court  where  the  language  of  the  al- 
leged libel  is  clear  and  unambiguous,  and 
the  facts  are  uncontroverted.  Bodine  v. 
Times-Journal  Pub.  Co.  31:  147,  110  Pac. 
1096,  26  Okla.  135. 

342.  It  is  the  province  of  the  court,  when 
the  facts  and  circumstances  under  which 
slanderous  words  were  uttered  are  conceded, 
to  determine  whether  the  communication  is 
a  privileged  one  so  as  to  require  the  plain- 
tiff to  prove  express  malice.  Abraham  v. 
Baldwin,  10:  1051,  42  So.  591,  52  Fla.  151. 

343.  Wlien  a  petition  for  damages  for  li- 
bel   is   sufficient,  and   there   is   evidence   of 

•knalice  in  fact  in  making  the  publication, 
the  question  whether  or  not  the  defense  of 
qualified  privilege  has  been  made  out  is  for 
tlie  jury.  Tanner  v.  Stevenson,  30:  200, 
128  S.  W.  878,  138  Ky.  578. 

8.  Negligence ;  assumption  of  risk. 

a.  General  rules.  , 

(See  also   same   heading  in  Digest   L.R.A. 
1-10.) 

Sufficiency   of   evidence   to  go   to   jury,   see 

supra,    123-150. 
Proximate  cause,  see  supra,  177-191. 
Taking  case  from  jury,  see  infra,  678,  084. 
Nonsuit,    see    infra,    699-707. 
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Directing  verdict,  see  infra,  753-770. 
Demurrer  to  evidence,  see  infra,  795. 

344.  Where,  from  the  facts  shown  by  the 
evidence,  reasonable  men  miglit  draw  diller- 
ent  conclusions  respecting  the  question  of 
negligence,  it  must  be  submitted  to  the 
court  or  jury  trying  the  cause.  Williams 
V.  Norvell  Shapleigh  Hardware  Co.  35: 
350,  116  Pac.  786,  29  Okla.  331. 

345.  The  maxim.  Res  ipsa  loquitur,  raises 
only  a  rebuttable  case  of  negligence,  and  no 
presumption  of  negligence  necessarily  fol- 
lows its  invocation,  so  as  to  compel  a  sub- 
mission of  fact  to  the  jury.  Jenkins  v.  St. 
Paul  City  R.  Co.  20:  401,  117  N.  W.  928, 
105   Minn.   504. 

346.  A  question  of  negligence  cannot  be 
taken  from  the  jury,  although  the  facts  are 
not  disputed,  if  they  are  such  that  from 
them  different  minds  might  honestly  draw 
different  conclusions.  Williams  v.  Sleepy 
Hollow  Min.  Co.  7:  1170,  86  Pac.  337,  37 
Colo.  62. 

347.  The  question  of  negligence  is  for  the 
jury  where  the  facts  are  such  that  reason- 
able men  may  fairly  differ  as  to  whether 
there  was  negligence  or  liot,  and  for  the 
court  where  such  reasonable  men  must  draw 
the  same  conclusion  therefrom.  Harris  v. 
Missouri,  K.  &  T.  R.  Co.  24:  858,  103  Pac. 
758,  24  Okla.  341. 

348.  The  question  of  defendant's  negli- 
gence should  be  submitted  to  the  jury, 
where  the  occurrence  of  the  accident  in 
question  is  sufficient  to  charge  him  with 
negligence,  and  where  fair-minded  men 
might  honestly  differ  as  to  whether  he  has 
sustained  the  burden  of  showing  that  the 
injuries  sued  for  were  not  received  through 
any  fault  on  his  part.  Najarian  v.  Jersey 
City,  H.  &  P.  Street  R.  Co.  (N.  J.  Err.  & 
App.)   23:  751,  73  Atl.  527,  77  N.  J.  L.  704. 

349.  It  is  only  when  the  material  facts 
and  the  rational  inferences  from  them  arc 
so  clearly  established  that  but  one  finding 
would  be  sustained  by  the  court,  that  the 
question  of  the  negligence  of  the  defendant 
is  for  the  court.  Winona  v.  IJotzet,  23:204, 
169  Fed.  321,  94  C.  C.  A.  563. 

350.  The  question  of  negligence  in  an 
action  brouglit  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence  is  for  the  juryf 
where  the  evidence  is  conflicting  in  relation 
to  the  existence  of  such  facts  as  would  show 
negligence  if  the  facta  were  undisputed,  or 
the  facts  admitted  to  be  true  are  such  that 
reasonable  men  might  draw  different  con- 
clusions therefrom.  Ewing  v.  Lanark  Fuel 
Co.  29:487,  65  S.  E.  200,  65  W.  Va.  726. 

351.  If  the  evidence  in  an  action  for 
damages  for  a  personal  injury  is  so  conclu- 
sive of  the  defendant's  negligence  as  to 
leave  no  room  for  a  reasonable  conclusion 
or  finding  to  the  contrary,  the  court  may 
declare  it  as  a  matter  of  law,  in  passing 
on  a  motion  to  set  aside  a  verdict  conform- 
ing to  the  evidence.  Reillv  v.  NicoU,  47: 
1 199,  77  S.  E.  897,  72  W.  Va.  189. 

(Annotated) 

352.  The  question  of  negligence  or  con- 
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tributory  negligence  is  one  of  law  for  the 
court,  where  the  facts  relating  thereto  are 
not  in  dispute  and  but  one  inference  can 
reasonably  be  deduced  therefrom.  Morrison 
V.  Lee,  13:  650,  113  N.  W.  1025,  16  N.  D. 
377. 

353.  The  question  of  negligence,  whether 
it  be  of  a  defendant  or  tlie  alleged  contribu- 
tory negligence  of  the  plaintiff,  is  pri- 
marily and  generally  a  question  of  fact 
for  the  jury.  The  question  becomes  one 
of  law,  authorizing  the  witlidrawal  tliereof 
from  the  jury,  only  wlien  but  one  con- 
clusion can  be  drawn  from  tlie  undisputed 
facts.  Jackson  v.  Grand  Forks,  45:  75, 
140  N.  W.  718,  24  N.  D.  601. 

354.  Questions  of  negligi-nce  and  contribu- 
tory negligence,  about  which  reasonable  men 
might  differ,  must  be  determined  by  the 
jury.  Morris  v.  Tredo,  25:  33,  74  Atl.  3S7, 
83  Vt.  44. 

355.  W^here  the  evidence  is  such  that  dif- 
ferent persons  may  reasonably  roach  differ- 
ent conclusions,  the  question  of  the  negli- 
gence of  the  defendant  and  of  the  con- 
tributory negligence  of  the  plaintiff  is  for 
the  jury.  Solberg  v.  Schlosser,  30:  mi,  127 
N.  W.  91,  20  N.  D.  307. 
ContTibntory  negligence. 
Sufficiency  of  evidence  to  take  question  to 

jury,  see  supra,   148-150. 

Taking  case  from  jury,  see  infra,  679-682, 
707. 

See  also  supra,  242,  243,  352-355;  Elec- 
tricity, 86;  Negligence,  212,  220,  230. 

356.  The  question  of  contributory  negli- 
gence is  one  of  fact.  Patten  v.  Bartlett, 
49:  1 1 20,  89  Atl.  375,  111  Me.  409. 

357.  Contributory  negligence  is  always  a 
question  of  fact  for  the  jury  where  the  evi- 
dence is  conflicting.  It  is  only  when  the 
facts  are  such  that  all  reasonable  men  must 
draw  the  same  conclusion  from  them  that 
the  question  of  negligence  is  ever  considered 
as  one  of  law  for  tho  court.  Choctaw,  O. 
&  W.  R.  Co.  V.  Wilker,  3:  595,  84  Pac.  1086, 
16  Okla.  384. 

358.  It  is  only  in  the  clearest  cases  that 
the  court  can  take  from  the  jury  a  question 
of  contributory  negligence.  Williams  v. 
Sleepy  Hollow  Min.  Co.  7:  11 70,  86  Pac.  337, 
37   Colo.  62. 

359.  It  is  only  when  the  evidence  of  con- 
tributory negligence  is  so  clear  that  a  con- 
trary finding  could  not  be  sustained  by  the 
court,  that  the  duty  arises  to  instruct  that 
the  plaintiff  is  guilty  thereof.  Winona  v. 
Botzet,  23:  204,  169  Fed.  321,  94  C.  C.  A.  563. 

360.  Contributory  negligence,  when  it  de- 
pends upon  questions  of  fact  and  testimony, 
is  for  the  jury;  but,  when  the  facts  are  un- 
disputed, or  indisputably  established  by  the 
evidence  of  the  plaintiff,  the  question  be- 
comes one  of  law  for  the  court.  Slaughter 
V.  Huntington,  16:  459,  61  S.  E.  155,  64  W. 
Va.  237. 

361.  The  question  of  contributory  negli- 
gence is  for  the  jury  although  the  facts  are 
admitted,  if  there  is  a  question  whether  or 
not  a  person  injured  by  another's  negli- 
gence was,  at  the  time  of  the  injury,  acting 
as  an  ordinarily  prudent  person  would  act 
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under  the  same  circumstances.  Lewis  v. 
Bowiinof  Green  Gasliglit  Co.  22:  1169,  117 
S.  W.  278,   135  Ky.  Oil. 

362.  Whether  or  not  a  person  placed  in 
peril  by  another's  negligence  acted  with 
ordinary  care  under  the  circumstances  in 
attempting  to  extricate  himself  is  a  ques- 
tion for  the  jury.  Dickinson  v.  Erie  R.  Co. 
(N.  J.  Err.  &  App.)  37:  150,  81  Atl.  104, 
81   N.  J.  L.  464. 

363.  Whether  or  Viot  a  child  is  guilty  of 
contributory  negligence  in  any  given  case 
is  a  question  for  the  jury  in  view  of  his  age, 
intelligence,  knowledge  of  the  surroundings, 
and  capacity  to  know  and  appreciate  the 
danger.  Rolin  v.  R.  J.  Reynolds  Tobacco  Co. 
7:  335i  53  S.  E.  891,  141  N.  C.  300. 

b.    Injuries    to    passengers    or   persons 
awaiting  trains. 

(1)   Negligence  of  carrier. 


(See  also   same  heading   in  Digest   L.R.A. 
1-10.) 

Negligence  of  carrier  as  proximate  cause  of 

injury,  see  supra,  188. 
Taking  case  from  jury,  see  infra,  684. 
Directing  verdict,  see  infra,  768,  769. 
Carrier's    negligence    in    accepting   drunken 

person  as  passenger,  see  Carriers,  236. 
Negligence    in    starting    street    car    before 

passenger  is  seated,  see  Carriers,  505. 
See  also  supra,  138-140,  203,  204. 

364.  Whether  or  not  a  railroad  company 
has  overcome  the  presumption  of  negligence 
on  its  part,  arising  from  the  fact  that  its 
train  kills  a  passenger,  is  a  question  for 
the  jury.  Dieckmann  v.  Chicago  &  N.  W. 
R.  Co.  31:  338,  121  N.  W.  676,  145  Iowa, 
250. 

365.  Whether  a  railroad  company  which 
invited  or  permitted  passengers  on  a  crowd- 
ed passenger  train  to  ride  in  the  baggage 
car,  and  sit  in  the  doorway  thereof,  the 
only  portion  of  such  car  where  relief  from 
the  heat  could  be  obtained,  owed  a  duty  to 
such  passengers  to  give  warning  of  an  ob- 
struction along  the  track  known  to  it,  so 
as  to  render  it  liable  for  injuries  to  one 
such  passenger  whose  feet,  hanging  outside 
the  car,  cam«  in  contact  therewith,  is  one 
of  fact  for  the  jury.  Shields  v.  Minne- 
apolis, St.  P.  R.  &  D.  E.  T.  Co.  50:  49,  144 
N.   W.   1092,   124   Minn.   327. 

366.  Whether  or  not  evidence  of  good 
condition  of  track  and  careful  handling  of 
train  is  sufficient  to  overcome  the  presump- 
tion of  negligence  arising  from  the  derail- 
ment and  overturning  of  a  passenger  coach 
to  the  injury  of  a  passenger  is  a  question 
for  the  jury.  Southern  P.  Co.  v.  Hogan, 
29:  813,  108  Pac.  240,  13  Ariz.  34. 

367.  The  questions  of  the  negligence  of  a 
street  car  company  and  a  passenger  at- 
tempting to  enter  the  car,  who  is  injured 
by  insufficiency  of  the  plank  placed  to  facili- 
tate entrance  to  the  car,  is  ordinarily  for 
the  jury.  Messenger  v.  Valley  City  Street 
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&  L  R.  Co.  32:  881,  128  N.  W.  1023,  21  N. 
D.  82. 

368..  The  jury  must  determine  whether  or 
not  a  street  car  company  overcomes  the  pre- 
sumption of  negligence  raised  by  a  collision 
between  two  cars  operated  by  it.  Simone  v. 
Rhode  Island  Co.  9:  740,  66  Atl.  202,  28 
R.  I.  186. 

369.  The  jury  must  determine  whether  or 
not  the  motorman  of  a  car  about  to  pass 
another,  seeing  the  arm  of  a  passenger  on 
the  latter  projecting  beyond  its  side  in  a 
position  of  peril,  docs  everything  which  he 
should  do  to  prevent  an  accident.  George- 
town &  T.  R.  Co.  V.  Smith,  5:  274,  25  App. 
D.  C.  259. 

370.  It  is  not  negligence,  as  matter  of 
law,  for  the  conductor  in  charge  of  an  or- 
dinary street  car  to  permit  a  hand  bag  to 
be  set  down  in,  and  remain  in,  the  aisle. 
Pitcher  v.  Old  Colony  Street  R.  Co.  13:  481, 
81  N.  E.  876,  196  Mass.  69.  (Annotated) 

371.  The  negligence  of  a  street  car  com- 
pany in  running  its  car,  without  warning  to 
its  passengers,  around  a  sharp  curve  at  a 
speed  of  20  miles  an  hour,  whereby  a  pas- 
senger riding,  because  of  the  crowded  con- 
dition of  the  car,  and  with  the  consent  of 
the  conductor,  on  the  step  of  the  platform, 
with  his  back  to  the  street,  and  holding  on 
to  a  stanchion  with  one  hand,  was  thrown 
to  the  ground,  10  feet  distant  from  the 
track,  and  killed,  is  for  the  jury.  Trussell 
V.  Morris  County  T.  Co.  (N.  J.  Err.  &  App.) 
30:  351,  77  Atl.  535,  79  N.  J.  L.  533. 
Safety  of  station. 

See  also  infra,   382, 

372.  Whether  or  not  the  provision  for 
safety  made  by  a  railroad  company  which 
requires  passengers  to  cross  tracks  in  tlie 
night  to  board  trains  is  reasonable  is  a 
question  for  the  jury.  Dieckmann  v.  Chi- 
cago &  N.  W.  R.  Co.  31 :  338,  121  N.  W. 
676,  145  Iowa,  250. 

373.  Tlie  jury  must  decide  whether  or  not 
a  railroad  company  is  guilty  of  negligence 
in  maintaining  a  derailing  device  in  a  switch 
track  connecting  with  its  main  track,  so 
that  it  can  be  closed  by  anyone,  and  cars 
on  the  switch  run  out  onto  the  main  track, 
where  they  can  come  into  collision  with  a 
passenger  train.  Barker  v.  Chicago,  P.  & 
St.  L.  R.  Co.  26:  1058,  90  N.  E.  1057,  243  111. 
482. 

374.  The  court  cannot  declare  that  a 
railroad  company  is  negligent  as  matter  of 
law  in  running  a  train  into  a  station  at  an 
unusual  speed,  which  results  in  striking 
an  animal  and  throwing  it  against  a  person 
waiting  to  take  a  train,  to  his  injury,  where 
there  is  no  limitation,  by  statute  or  ordi- 
nance, on  the  speed  which  trains  may  main- 
tain. St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Woods, 
33:  855,   131   S.  W.   869,  96  Ark.  311. 

375.  Whether  or  not  a  train  is  run  into 
a  station  in  the  night  at  reasonable  speed 
is  for  the  jury,  where  passengers  for  it  are 
required  to  cross  the  track  on  which  it  is 
approaching,  and  their  only  means  of  judg- 

I  ing  its  location  and  speed  is  by  the  head- 
light.     Dieckmann  v,  Chicago  &  N.  W.  II. 


2648 


TRIAL,  II.  c,  8. 


Co.  31 :  338,  121  N.  W.  670,  145  Iowa,  2r)0. 

(Annotated) 

376.  The  jury  must  determine  whether  or 
not  it  is  negligence  to  run  a  train  past  a 
station  at  the  rate  of  40  or  50  miles  an 
hour,  while  another  train  is  standing  there, 
receiving  and  discharging  passengers.  Chi- 
cago, K.  I.  &  P.  R.  Co.  V.  Stepp,  22:  350, 
164  Fed.  785.  90  C.  C.  A.  431. 

377.  The  question  whether  or  not  the  bell 
was  ringing  at  the  time  a  locomotive  en- 
gine struck  a  person  at  a  station  is  for  the 
jury,  where  witnesses  with  opportunity  to 
know  testify  they  did  not  hear  it,  while 
there  is  positive  evidence  that  it  was,  the 
negative  evidence  not  being  unwortiiy  of 
belief  simply  because  it  is  such.  Chicago, 
R.  I.  &  P.  R.  Co.  v.  Stepp,  22:  350,  164  Fed. 
785,  90  C.  C.  A.  431. 

Sick  passenger. 

378.  The  jury  must  determine  whether  or 
not  it  is  the  duty  of  a  ticket  taker  to  take 
steps  to  safeguard  a  sick  passenger  whom  he 
finds  on  the  steps  of  a  train  riuming  45  or 
50  miles  an  hour,  although  he  might  not  be 
negligent  in  failing  to  anticipate  that  he 
would  release  his  hold  on  the  rail,  if  he 
asked  him  if  he  had  paid  his  fare.  Brice 
V.  Southern  R.  Co.  27:  768,  67  S.  E.  243,  85 
S.   C.   216. 

Failnre      to      keep      vestibnle      doors 
closed. 

379.  Whether  a  sleeping  car  company 
whose  employees  had  told  a  passenger  that 
the  doors  of  a  vestibule  would  be  kept  closed 
between  stations  negligently  left  them  open 
for  an  unreasonable  time  after  leaving  a 
particular  station,  and  whether  such  al- 
leged negligence  was  the  proximate  cause  of 
an  injury  to  her  seven-year-old  nephew,  who 
fell  through  the  unclosed  door  of  such  vesti- 
bule 10  miles  after  leaving  the  station,  are 
questions  of  fact  for  the  jury.  Crandall  v. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
2:  645,  105  N.  W.  185,  96  Minn.  434. 
Expulsion  of  passenger. 

380.  The  jury  must  determine  whether  or 
not  a  conductor  exercises  due  care  in  ex- 
pelling a  passenger  who  has  lost  his  ticket, 
from  a  train,  at  a  flag  station  at  which 
there  is  no  shelter,  after  dark,  on  an  un- 
usuallv  cold  and  stormy  night.  Tilburg  v. 
Northern  C.  R.  Co.  12:  359,  66  Atl.  846,  217 
Pa.  018. 

Jerk  of  train. 

381.  The  jury  must  determine  the  ques- 
tions of  negligence  and  contributory  negli- 
gence if  a  passenger  attempting  to  pass 
from  one  car  to  another  of  a  moving  train 
is  thrown  from  the  platform  by  a  sudden 
jerk  of  the  train  and  injured,  for  which 
he  is  attempting  to  hold  the  railroad  com- 
pany liable.  Auld  v.  Southern  R.  Co.  37: 
518,"  71  S.  E.  420,  136  Ga.  266. 

Injury  by  crowding. 

382.  The  jury  must  determine  whether  or 
not  a  carrier  is  bound  to  provide  extra  men 
at  certain  hours  of  the  day  to  prevent  in- 
jury to  intending  passengers  on  its  plat- 
forms, the  crowding  of  which  at  such  times 
is  unavoidable.  Kuhlen  v.  Boston  &  N. 
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Street  R.  Co,  7:  729,  79  N.  E.  815,  193  Mass. 
341. 

383.  It  is  not  negligence  as  a  matter  of 
law  for  a  street  railway  company  to  allow 
its  cars  to  be  crowded  with  passengers,  but, 
if  it  permits  them  to  become  so  crowded  that 
a  passenger  is  pushed  otF  and  injured,  the 
question  then  becomes  one  of  fact  for  the 
jury.  Lobner  v.  Metropolitan  Street  R.  Co. 
21:  972,  101  Pac.  463,  79  Kan.  811. 

Ice  on  car  steps.  * 

384.  The  jury  must  determine  whether 
or  not  a  street  railway  company  performed 
its  duty  to  keep  the  steps  of  its  cars  free 
from  ice,  where  the  evidence  upon  the  ques- 
tion is  conflicting.  Murphy  v.  North  Jer- 
sey Street  R.  Co.  (N.  J.  Err.  &  App.), 
35:  592,  80  Atl.  331,  80  N.  J.  L.  706. 
Trolley  pole  near  track. 

385.  In  case  of  the  injury  of  a  streetcar 
passenger  by  contact  with*  a  trolley  pole 
while  he  was  on  the  running  board  the  ques- 
tion of  the  carrier's  negligence  in  the  erec- 
tion of  the  pole  is  for  the  jury.  Cameron  v. 
Lewiston,  B.  &  B.  Street  R.  Co.  18:  497,  70 
Atl.  534,  103  Me.  482. 

(2)   Contributory  negligence. 

(!^ee  also   same  heading   in   Digest   L.R.A. 
1-10.) 

See   also   supra,   367,    381;    Cakriebs,    318, 
347,  352,  357,  361,  378,  545  556. 

386.  Whether  or  not  it  is  negligence  for 
a  passenger  on  a  street  car  to  pc-rniit  his 
arm  to  project  slightly  beyond  the  side  of 
the  car  is  a  question  for  the  jury.  George- 
town &  T.  R.  Co.  v.  Smith,  5:  274,  25  App. 
D.  C.  259.  (Annotated) 

387.  Whether  or  not  a  street  car  pas- 
senger is  negligent  in  attempting  to  alight 
on  the  left  side  of  tlie  car  is  for  the  jury, 
under  evidence  tending  to  show  tliat  the  car 
was  so  crowded  that  he  could  not  reach  the 
right-hand  exit.  Elliott  v.  Seattle,  R.  &  S. 
R.  Co.  .39:  608,  122  Pac.  614,  68  Wash.  129. 

388.  The  jury  must  determine  the  ques- 
tion of  the  negligence  of  a  passenger  in- 
jured by  falling  over  a  valise  while  attempt- 
ing to  find  a  seat  in  a  car  which  he  has 
just  entered.  Beiser  v.  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.  43:1050,  153  S.  W.  742, 
152  Ky.  522. 

389.  The  jury  must  determine  the  ques- 
tion of  the  negligence  of  a  passenger  on  a 
sleeping  car  of  a  vestibuled  train,  wlio,  upon 
the  train's  approaching  a  stopping  place 
in  the  night,  goes  upon  the  platform  and 
stumbles  over  a  package  placed  by  the  por- 
ter near  the  top  of  the  steps  after  opening 
the  door  and  raising  the  trapdoor  over  tlie 
steps,  so  thfit  he  falls  off  the  train  and  is  in- 
jured. Johnson  v.  Yazoo  &  M.  V.  R.  Co. 
22:  312,  47  So.  785,  94  Miss.  447. 

(Annotated) 

390.  Whether  or  not  a  passenger  who  had 
for  a  long  period  of  time  daily  passed  a 
trolley  pole  in  such  close  proximity  to  the 
car  track  that  it  cannot  be  safely  passed 
by  a  person  standing  on  the  running  board, 
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had  knowledge  of  the  proximity,  or  by  the 
exercise  of  due  care  ought  to  have  known 
of  it,  is  a  question  for  the  iury.  Cameron  v. 
Lewiston,  B.  &  B.  Street  R.  Co.  i8:  497,  70 
Atl.  534,  103  Me.  482. 

391.  Whether  or  not  a  person  is  negli- 
gent in  entering  an  overcrowded  car  to  be- 
come a  passenger  at  the  direction  of  the 
conductor  is  a  question  for  the  jury. 
Alton  Light  &  Traction  Co.  v.  Oiler,  4:  399, 
75  N.  E.  419,  217  111.  15. 

392.  The  jury  must  determine  whether  or 
not  a  nauseated  passenger  is  negligent  in 
going  upon  the  platform  of  a  train  running 
45  or  50  miles  an  hour,  to  relieve  himself 
when  the  closet  was  locked,  and  in  relaxing 
his  hold  upon  the  rail  when  accosted  bj'  a 
ticket  taker  as  to  pavment  of  fare.  Brice 
V.  Southern  R.  Co.  27':  768,  67  S.  E.  243,  85 
S.   C.  216. 

393.  The  jury  must  determine  whether 
or  not  a  care  taker  of  stock  on  a  freight 
train  who  is  compelled  by  illness  to  leave 
the  train  is  negligent  in  doing  so  in  the 
dark,  while  the  train,  without  his  knowl- 
edge, is  standing  on  an  open  trestle.  Otto 
v.  Chicago,  B.  &  Q.  R.  Co.  31:  632,  127  N. 
W.  857,  87  Neb.   503. 

Crossing  tracks. 

394.  Whether  or  not  a  passenger  required 
to  cross  in  the  night  the  track  on  which 
his  train  is  approaching,  in  order  to  board 
it,  exercises  due  care  under  all  the  cir- 
cumstances of  the  case,  is  a  question  for 
tlie  jury  in  an  action  to  hold  the  railroad 
company  liable  for  killing  him  by  the  train, 
where  tlie  conclusion  from  the  facts  is  not 
so  clear  as  to  compel  the  assent  of  all  rea- 
sonable minds.  Dieckmann  v.  Chicago  & 
N.  W.  R.  Co.  31:  338,  121  N.  W.  676,  145 
Iowa,  250. 

395.  Whether  or  not  the  failure  of  one 
accompanying  his  stock  on  a  freight  train, 
to  look  before  crossing  a  track  which  inter- 
vened between  a  depot  and  his  train,  con- 
stituted contributory  negligence,  is  for  the 
jury  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  resulting  from  be- 
ing struck  by  a  switch  engine  while  attempt- 
ing to  cross  such  track,  where  it  appears 
that  he  was  told  to  wait  at  the  depot  until 
the  train  carrying  his  stock  arrived,  and  to 
be  ready  to  take  it  at  any  time,  that  he 
saw  it  approaching  on  a  track  60  feet  away, 
that  he  had  started  toward  it  when  struck 
by  the  switch  engine,  and  that  a  shadow  pre- 
vented such  engine  being  visible  to  him  un- 
til within  45  feet  of  the  place  of  accident, 
after  which  he  could  have  seen  it  if  he  had 
looked.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Coon, 
27:  1013,  108  Pac.  85,  82  Kan.  311. 

396.  Whether  or  not  one  who  had  indi- 
cated his  desire  to  take  a  car  by  operating 
a  signal  light  placed  for  that  purpose  upon 
a  trolley  pole  between  tracks,  and  had  re- 
ceived a  response  from  the  motorman  of  a 
car  approaching  on  the  north-bound  track, 
thereby  assuming  the  character  of  a 
passenger,  was  guilty  of  contributory  negli- 
gencei  in  attempting  to  cross  the  track  in 
front  of  the  car,  is  a  question  for  the  jury 
upon  evidence  that,  if  he  had  remained  at 
Digest  1-52  i:4.R.A.(N.S.) 


the  place  where  he  operated  the  light,  he 
would  have  been  within  18  inches  of  the 
car;  that  cars  could  be  boarded  only  from 
the  outside  rail;  that  the  night  was  dark 
and  foggy;  that,  as  soon  as  he  saw  the 
headlight  of  the  approaching  car,  he  let  go 
the  signal  light,  which  immediately  ex- 
tinguished, and  started  briskly  across  the 
track,  and  was  struck  before  he  had  taken 
more  than  two  or  three  steps;  that  the 
motorman  saw  the  signal  light  when  he  was 
about  105  or  110  feet  south  thereof,  and 
that  the  car  approached  at  a  high  rate  of 
speed;  it  further  appearing  that  south- 
bound cars  were  accustomed  to  stop  about 
25  feet  before  reaching  the  trolley  pole,  but 
that  north-bound  cars  ran  about  25  feet 
past  the  pole  before  stopping.  Karr  v.  Mil- 
waukee Heat,  Light,  &  Traction  Co.  13:  283, 
113  N.  W.  62,  132  Wis.  662. 
Changing  seats. 

397.  The  question  of  the  negligence  of  a 
passenger  in  attempting  to  change  seats  in 
a  street  car  by  stepping  upon  the  running 
board  while  the  car  is  in  motion  is  for  the 
jury  under  all  the  circumstances  ot"  the  case. 
Cameron  v.  Lewiston,  B.  &  B.  Street  R. 
Co.  18:  497,  70  Atl.  534,  103  Me.  482. 
Place  of  riding. 

398.  The  jury  must  determine  whether  or 
not  a  person  riding  on  a  train  engaged  in 
picking  up  ties,  which  has  no  place  set 
apart  for  passengers,  is  negligent  in  riding 
on  top  ot  a  car  with  the  foreman  in  charge 
of  the  train  and  with  the  knowledge  of  the 
conductor.  St.  Louis  &  S.  F.  R.  Co,  v. 
Kitchen,  50:  828,  136  S.  W.  970,  98  Ark.  507. 

399.  It  cannot  be  said  as  a  matter  of  law 
that  a  passenger  on  a  crowded  passenger 
train  was  negligent  in  sitting  in  the  door 
of  the  baggage  car  with  his  feet  hanging 
out,  upon  the  invitation  or  permission  of 
the  trainmen,  where  he  knew  that  pas- 
sengers had  previously  been  permitted  to 
ride  in  this  position  and  that  no  one  had 
been  injured  in  so  doing,  but  such  negli- 
gence is  a  question  of  fact  for  the  jury. 
Shields  v.  Minneapolis,  St.  P.  R.  &  D.  E. 
T.  Co.  50:  49,  144  N.  W.  1092,  124  Minn. 
327. 

400.  Whether  one  who  enters  a  crowded 
street  car,  and  rides  on  a  crowded  platform, 
from  which  he  is  shoved  off,  and  injured,  is 
guilty  of  contributory  negligence,  is  a  ques- 
tion for  the  jury.  Ix)bner  v.  Metropolitan 
Street  R.  Co.  21:  972,  101  Pac.  463,  79  Kan. 
811. 

401.  The  contributory  negligence  of  a 
passenger  in  riding  on  the  step  of  the  plat- 
form of  a  street  car  from  which,  while  he 
was  so  riding,  with  his  back  to  the  street, 
and  holding  on  to  a  stanchion  with  one 
hand,  he  was  thrown  and  killed,  while  the 
car  was  rounding  a  sharp  curve,  at  high 
speed,  is  for  the  jury,  where  the  evidence 
tends  to  show  that  he  rode  on  the  step  be- 
cause of  the  crowded  condition  of  the  car, 
and  with  the  consent  of  the  conductor. 
Trussell  v.  Morris  County  T.  Co.  (N.  J. 
Err.  &  App.)  30:  351,  77  Atl.  535,  79  N.  J. 
L.   533. 
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402.  Whether  or  not  a  passenger  was  neg- 
ligent in  going  on  a  car  platform  prepara- 
tory to  alighting,  as  the  car  slackened 
speed  to  stop  at  his  station,  is  a  question 
for  the  jury,  under  all  the  circumstances 
of  the  case.  Pruitt  v.  San  Pedro,  L.  A.  & 
S.  L.  R.  Co.  36:  331,  118  Pac.  223,  IGl  Cal. 
29. 

Boarding  or  leaving  moving  trains. 
See  also  infra,  422;   Cakkieks,  572. 

403.  Whether  or  not  a  cattle  shipper  ac- 
companying his  stock  was  guilty  of  contribu- 
tory negligence  in  mounting,  at  the  invita- 
tion of  the  conductor,  the  ladder  of  a  slow- 
ly moving  freight  car,  from  which  he  was 
raked  by  a  water  crane  in  such  close  prox- 
imity to  the  track  that  he  could  not  pass 
it  while  on  the  ladder,  is  for  the  jury,  al- 
though the  crane,  which  was  some  six  or 
eight  car  lengths  distant,  and  the  dangerous 
proximity  thereof  not  easily  discernible 
when  he  attempted  to  board  the  train,  had 
been  seen  by  him  before  he  mounted  the 
ladder,  and  while  thereon  he  stopped  and 
looked  in  the  opposite  direction  to  bid  adieu 
to  a  friend.  Leslie  v.  Atchison,  T.  &  S.  F.  R. 
Co.  27:  646,  107  Pac.  765,  82  Kan.  152. 

404.  The  question  of  the  negligence  of  a 
passenger  who  goes  upon  the  platform  of  a 
car  to  alight  just  as  it  begins  to  move,  and 
is  thrown  to  the  station  platform  and  in- 
jured, is  for  the  jury  where  the  evidence  is 
conflicting  as  to  whether  or  not  he  stepped 
or  jumped  from  the  car,  or  was  thrown 
therefrom  by  a  sudden  movement  of  the 
train.  Chicago,  B.  &  Q.  R.  Co.  v.  Lampman, 
25:  217,  104  Pac.  533,  18  Wyo.  106. 

405.  The  negligence  of  a  passenger  in  at- 
tempting to  alight  from  a  moving  car  pro- 
pelled by  steam  upon  invitation  of  an  em- 
ployee on  board  the  train,  under  the  belief 
that  the  train  is  not  in  motion,  where  the 
circumstances  show  that  there  is  a  reason- 
able ground  for  such  belief,  is  a  question  for 
the  jury.  Baltimore  &  O.  S.  W.  R.  Co.  v. 
Mullen,  2:  115,  75  N.  E.  474,  217  111.  203. 

c.  Injuries  on  highways. 

(1)    In  general. 

(See  also   same  heading  in   Digest   L.R.A. 
1-70.) 

Proximate  cause  of  injury  as  question  for 

jury,  see  supra,  183,  184. 
Negligence  in  operation  of  automobiles,  see 

Automobiles,  43. 
See  also  supra,  211. 

406.  Whether  or  not  persons  using  a 
steam  shovel  in  deepening  a  cut  across  a 
highway  are  bound,  in  the  exercise  of  rea- 
sonable care,  to  provide  someone  to  warn 
travelers  of  the  danger,  is  a  question  for 
the  jury.  Heinmiller  v.  Winston,  6:  150, 
107  N.  W.  1102,  131  Iowa,  32. 

407.  The  negligenec  of  a  municipal  cor- 
poration in  constructing  under  a  rural  way 
within  its  limits  a  covered  culvert  which 
does  not  extend  to  the  full  width  of  the 
driveway,  but  does  end  abruptly  7i  feet 
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beyond  the  line  of  way  improved  for  travel, 
and  which  has  an  unguarded  catcii-basin 
22  inches  deep  at  the  enil  tliereof,  and  an 
open  drain  leading  thereto,  parallel  to  the 
way,  is  for  the  jury  in  an  action  brought  to 
recover  damages  for  personal  injuries  caused 
by  a  pedestrian  falling  into  such  drain 
while  attempting  in  tlue  nighttime  to  avoid 
a  swiftly  moving  automobile,  where  it  also 
appears  that,  by  reason  of  the  condition  of 
the  surface  of  the  soil  at  the  side  of  the 
way,  and  the  proximity  of  a  substantial 
bridge  over  which  another  highway  crossed 
such  way  at  right  angles,  it  would  not 
reasonably  be  anticipated  that  an  unguarded 
drain  and  culvert  would  exist  in  such 
close  proximity  to  the  traveled  way.  Neid- 
liardt  v.  Minneapolis,  29:822,  127  N.  W. 
484,  112  Minn.  149. 

408.  Whether  or  not  the  swinging  of  a 
rojje  hanging  across  a  street  as  a  traveler 
is  about  to  drive  under  it  is  negligence  is  a 
question  for  the  jury.  Pennsylvania  Steel 
Co.  V.  Wilkinson,  16:  200,  69  Atl.  412,  107 
Md.  574. 

409.  Delay  for  four  hours  by  a  munici- 
pality in  placing  barriers  at  a  small  ditch 
or  gully  washed  by  an  unprecedented  storm 
in  a  park  road,  which  is  not  extraordinarily 
dangerous,  to  prevent  injury  to  travelers,  is 
as  matter  of  law  not  negligence  where  the 
locality  is  neither  central  nor  much  trav- 
eled. Cohen  v.  New  York,  39:  985,  97  N.  E. 
866.  204  N.  Y.  424. 

Defective  sidewalk. 

410.  The  question  of  the  negligence  of  a 
municipal  corporation  in  permitting  a  side- 
walk to  remain  for  months  in  a  condition 
so  defective  that  the  boards  will  fly  up  when 
stepped  on  is  for  the  jury.  Neff  v.  Cameron, 
i8:  320,  111  S.  W.  1139,  213  Mo.  350. 

411.  A  municipal  sidewalk   is  not,  as  a 
matter  of  law,  unsafe  so  as  to  come  within 
the   meaning  of   a    statute   imposing  a    Ma- 
il itv    uion    the   municipality    for    injuries 

to  pedestrians  caused  thereby,  merely  be- 
cause, in  making  repairs,  a  patch  of  2-inch 
planks  was  spiked  on  top  of  the  former 
planking,  so  as  to  leave  an  abrupt  inequal- 
ity in  height  of  2  inches  between  the  two 
portions  of  the  walk.  Kawiecka  v.  Superi- 
or, 21:  1020,  118  N.  W.  192,  136  Wis.  613. 
Bridges. 

412.  Whether  or  not  a  county,  when  con- 
structing a  bridge,  should  have  anticipated 
the  future  use  of  heavier  traction  engines 
and  threshers  than  were  in  use  at  the  time 
of  construction  is  for  the  jury,  in  an  action 
brought  to  recover  for  the  destruction  some 
years  thereafter  of  a  threshing  outfit  such 
as  was  in  common  use  at  the  time,  caused 
by  the  falling  of  a  bridge  which  it  was  at- 
tempting to  cross.  Kovarik  v.  Saline  Coun- 
ty, 27:  832,  125  N.  W.  1082,  86  Neb.  440. 

(Annotated) 

413.  The  jury  must  determine  whether 
or  not  the  ordinary  rail  which  the  owner 
of  a  bridge  is  bound  to  maintain  along  its 
side  would  have  been  sufficient  to  prevent 
a  rider  from  being  carried  over  its  side  by 
a  horse,  to  his  injury,  when  the  horse  be- 
came crazed  by  fright  on  account  of  thun- 
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der  and  lightning.     Stout  v.   Valle  Cnicis, 
S.  &  E.   V.  Turnpike  Co.  31:  804,  69  S.  E. 
508,   1.33  N.  C.  513. 
Runaway    horses. 

414.  The  question  of  negligence  in  leaving 
in  a  street  a  team  unattended,  but  hitched 
to  a  ground  weight,  the  brakes  on  tlie  wag- 
on being  set,  so  as  to  render  the  owner  li- 
able for  injury  to  a  bicycle,  caused  by  their 
running  away,  is  for  the  jury.  Caughlin 
V.  CanipbcU-Sell  Baking  Co.  8:  1001,  89"Pac. 
53,  39  Colo.  148. 

Negligent  driving. 

415.  Where  in  an  action  for  personal  in- 
juries the  evidence  shows  that  the  driver 
of  defendant's  wagon  was  nearer  the  left 
side  than  the  right  of  a  street  made  nar- 
row by  a  board  fence  built  therein  during 
the  construction  of  a  building,  and  there 
was  nothing  to  prevent  his  driving  farther 
to  the  right,  and  that  when  the  plaintiff', 
mounted  upon  a  bicycle,  attempted  to  pass 
to  the  left,  the  horses  were  allowed  •  to 
swerve  in  such  a  manner  as  to  come  close 
to  the  fence,  thereby  forcing  plaintiff 
against  the  fence  and  throwing  him  off  the 
bicycle  in  such  a  manner  that  the  wagon 
wheel  passed  over  his  arm.>  the  question  of 
the  negligence  of  the  driver  was  for  the 
jury,  as  was  likewise  the  question  of  the 
plaintiff's  contributory  negligence.  Hack- 
ett  V.  Alamito  Sanitary  Dairy  Co.  41:  337, 
133  N.  W.  227,  90  Neb.  200. 

416.  It  cannot  be  said  as  a  matter  of  law 
that  there  was  no  negligence  on  the  part 
of  the  operator  of  an  automobile  who  struck 
some  small  boys  in  a  street  where  he  saw 
the  boys  about  to  cross  the  street  where 
the  accident  happened  before  he  turned  in- 
to it  from  another  street  on  which  he  was 
traveling  and  altliough  a  wagon  obstructed 
his  view  to  a  certain  extent  after  his  first 
sight  he  must  have  known  that  they  would 
probably  be  at  the  crossing  when  he  reached 
it,  and  where  the  evidence  further  shows 
that  he  was  looking  at  some  property  owned 
by  him  instead  of  paying  attention  to  the 
operation  of  his  car.  Deputy  v.  Kimmell, 
51:  gSg,  80  S.  E.  919,  73  W.  Va.  595. 

417.  Whether  the  failure  of  the  operator 
of  an  automobile  upon  a  public  highway  to 
stop  the  motive  power  of  the  vehicle,  in  ad- 
dition to  stopping  the  vehicle  itself,  was 
negligence,  is  a  question  for  the  jury  in  an 
action  to  recover  damages  for  personal  in- 
juries, brought  by  one  thrown  from  her  bug- 
gy when  her  horse  took  fright  at  the  auto- 
mobile. Mahoney  v.  Maxfield,  14:  251,  113 
N.  W.  904,  102  Minn.  377. 

418.  The  question  whether  or  not  the 
driver  of  an  automobile  was  negligent  in 
approaching  the  intersection  of  streets  on 
one  of  which  street  cars  run  at  the  rate  of 
speed  shown  by  the  evidence  is  for  the  jury, 
in  an  action  by  a  passenger  for  injury 
caused  by  a  collision  with  a  street  car  at 
the  intersection.  Johnson  v.  Coey,  21 :  81, 
86  N.  E.  078,  237  111.  88. 

419.  Whether  one  operating  an  automo- 
bile on  the  wrong  side  of  the  street  might, 
upon  seeing  another  car  approaching,  have 
safely  turned  his  car  to  the  right  side  as  re- 
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quired  by  law,  depends  upon  the  distance 
the  cars  were  apart  and  the  rate  of  speed, 
and  is  a  question  for  the  jury.  Hubbard 
V.  Bartholomew,  49:  443,  144  N.  W.  13,  163 
Iowa,  58. 

Contributory  negligence. 
Taking  case  from  jury,  see  infra,  680-682. 
Direction   of   verdict,    see   infra,   770. 
See  also  supra,  217,  415;   Highways,   337, 
356,  360,  361. 

420.  A  mother  cannot  be  held  negligent,  as 
matter  of  law,  in  leaving  a  thr^-year-old 
child  to  eat  its  lunch  in  a  room  with  an 
outside  door  unlocked  while  she  attends  to 
her  other  duties,  so  as  to  preclude  a  re- 
covery in  case  it  leaves  the  house  and  yard, 
and,  a  few  moments  later,  is  injured  in 
the  street  some  distance  away.  Compty  v. 
C.  H.  Starke  Dredge  &  Dock  Co.  9:  652,  109 
N.  W.  650,  129  Wis.  622. 

421.  The  jury  must  determine  whether 
or  not  a  passenger  who  aliglits  from  a  street 
car  is  negligent  in  attempting  to  cross  the 
street  in  front  of  a  standing  car  without 
looking  to  see  if  vehicles  are  coming  on  the 
parallel  track  which  may  render  the  cross- 
ing dangerous.  Minor  v.  Mapes,  39:  214, 
144   S.   W.  219,   102  Ark.   351. 

422.  That  a  person  chose  to  board  a  street 
car  after  it  was  in  motion,  and  was  there- 
fore on  the  running  board  looking  for  a 
seat  when  the  car  reached  an  obstruction 
near  the  track,  which  was  in  plain  view, 
when  he  might  have  boarded  the  car  before 
it  started  and  gained  a  seat  inside  the  car, 
or  might  have  stopped  the  car  and  gained 
one,  was  not  negligence  as  matter  of  law, 
so  as  to  preclude  his  holding  the  person  re- 
sponsible for  the  obstruction  liable  for  the 
injury  resulting  from  collision  therewith; 
but  the  question  of  his  negligence  was  for 
the  jury.  United  States  Exp.  Co.  v.  Kraft, 
19:  296,  161  Fed.  300,  88  C.  C.  A.  346. 

423.  Whether  a  teamster  who  was  injured 
by  the  tipping  over  of  his  wagon  while  at- 
tempting to  drive  around  a  dangerous  mud 
hole  in  a  highway  used  ordinary  care  in  so 
doing  is  for  the  jury,  where  it  appears  that 
he  had  full  knowledge  of  the  condition  of 
the  defect  and  of  the  size  and  character  of 
his  wagon,  that  he  was  an  experienced  team- 
ster, and  that  he  had  previously  driven 
around  the  mud  hole  without  injury,  al- 
though in  attempting  the  difficult  feat  he 
did  not  get  off  the  wagon.  Shriver  v.  Mar- 
ion County  Ct.  26:  377,  66  S.  E.  1062,  66 
W.  Va.  685. 

424.  The  contributory  negligence  of  one 
injured  by  the  tipping  over  of  his  wagon 
which  was  loaded  in  the  usual  manner  with 
flax  straw,  8  feet  high,  while  driving  along 
a  public  highway,  is  for  the  jury,  where  it 
appears  that  he  knew  of  the  rough  con- 
dition of  the  road,  but  testified  that  he 
could  not  turn  around  or  avoid  it  after 
the  discovery  of  the  dangerous  condition, 
that  in  driving  over  it  he  was  attempting  to 
follow  the  tracks  of  others  who  had  driven 
over  it  about  the  same  time,  and  that  he 
exercised  the  greatest  care  in  driving.  Sol- 
berg  V.  Schlosser,  30:  iiii,  127  N.  W.  91, 
20  N.  D.  307. 
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425.  Tn  an  action  for  damages  caused  by 
friglilening  horses  on  a  public  bridge  by 
the  blast  of  a  municipal  waterworks  whis- 
tle, where  the  defense  is  contributory  neg- 
ligence in  that  plaintilT's  team  was  so  loose- 
ly hitched  up  that  the  tugs  came  unhooked, 
allowing  the  pole  to  fall  to  the  bridge, 
where  it  caught,  causing  the  wagon  to  strike 
the  railing  and  the  occupants  to  be  thrown 
to  the  ground,  evidence  of  a  single  witness 
that,  several  days  before  the  accident,  the 
same  tei.m  was  hitched  up  so  loosely  that 
the  witness  regarded  it  as  negligence;  and 
the  evidence  of  two  witnesses  that,  if  three 
tugs  came  unhooked  at  once,  the  team  could 
not  have  been  properly  hitched  up, — is  not 
sufficient  to  warrant  the  withdrawal  of  the 
question  of  contributory  negligence  from 
the  jury,  where  it  also  appears  by  the  tes- 
timony of  the  livery  man  who  assisted  the 
driver  in  hitching  up  immediately  before  the 
accident,  that  it  was  properly  done,  that 
the  straps,  etc.,  were  strong,  and  that  the 
tongues  could  not  then  have  slipped  out  of 
the  yoke.  Winona  v.  Botzet,  23:  204,  169 
Fed.  321,  94  C.  C.  A,  563. 

426.  The  jury  must  decide  the  question 
of  the  negligence  of  one  who,  in  attempting 
to  ride  a  bicycle  between  the  rails  of  a 
street  car  track  in  the  dark,  falls  into  an 
excavation  across  the  track,  where  the  way 
was  blocked  on  each  side  of  the  track  by 
piles  of  dirt,  and  he  saw  a  street  car  pass  in 
safety  along  the  track  just  in  front  of  him. 
Dix  V.  Old  Colony  Street  R.  Co.  24:  567,  89 
N.  E.  109,  202  Mass.  518. 

427.  Whether  or  not  a  pedestrian  may  re- 
ly on  the  fact  that  coal  holes  in  sidewalks 
shall  not  be  left  open  without  notice  or 
guard  is  a  question  for  the  jury.  French  v. 
Boston  Coal  Co.  ii:  993,  81  N.  E.  265,  195 
Mass.  334. 

428.  Whether  or  not  a  pedestrian  injured 
by  a  fall  on  a  sidewalk  was  exercising  proper 
care  in  passing  along  the  walk,  and  whether 
he  fell  from  any  want  of  care  on  his  part, 
are  questions  for  the  jury.  Holbert  v.  Phila- 
delphia, 20:  201,  70  Atl.  746,  221  Pa.  266. 

429.  It  cannot  be  said,  as  matter  of  law, 
that  a  person  who  is  injured  by  slipping 
and  falling  on  a  thin,  smooth  piece  of  ice 
on  a  municipal  sidewalk,  is  guilty  of  con- 
tributory negligence,  where  the  dangerous 
condition  of  the  walk  is  due  to  the  positive, 
negligent  act  of  the  city,  and  the  walks 
elsewhere  are  dry,  and  the  ice  is  not  noticed 
by  the  person  injured,  even  though  the  in- 
jury is  sustained  in  the  daytime.  Tewks- 
bury  V.  Lincoln,  23:  282,  121  N.  W.  994,  84 
Neb.  571. 

430.  In  case  a  pedestrian  is  injured  by  an 
automobile  while  attempting  to  cross  a 
highway,  the  jury  must  determine  how  far 
failure  to  observe  the  amount  and  kind  of 
travel  on  the  street  is  indicative  of  such 
want  of  care  as  ought  to  bar  his  recovery. 
Hennessey  v.  Taylor,  3:  345,  76  N.  E.  224, 
189  Mass.  583. 

431.  The  question  of  the  negligence  of  a 
delivery  boy  who  is  struck  and  injured  by 
an  automobile  is  for  the  jui-y,  where  the  evi- 
dence tends  to  show  that,  before  leaving  his 
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wagon,  he  looked  but  did  not  see  the  au- 
tomobile, and  that,  after  he  reacht-d  the 
ground  and  secured  the  packages  he  was  to 
deliv-ir,  he  walked  a  few  steps  beside  the 
wagon,  waiting  for  it  to  pass  so  that  he 
could  go  behind  it  to  reach  the  house  where 
the  packages  belonged,  when  he  was  struck 
by  the  automobile  coming  rapidly  up  behind 
him.  Gerhard  v.  Ford  Motor  Co.  20:  232, 
119  N.  W.  904,  155  Mich.  618. 

432.  It  cannot  be  said  as  a  matter  of 
law  that  a  boy  ten  years  and  six  months  of 
age  was  guilty  of  contributory  negligence 
so  as  to  preclude  his  recovery  for  an  in- 
jury sufl'ered  by  him  by  being  struck  by 
an  automobile  while  he  was  crossing  a 
street  examining  pictures.  Deputy  v.  Kim- 
mell,  51:  989,  80  S.  E.  919,  73  W.  Va.  595. 

433.  The  jury  must  determine  whether  or 
not  one  standing  in  the  street  near  a  street 
car  track,  intent  on  boarding  a  car,  is  neg- 
ligent in  failing  to  hear  the  signal  of  an 
approaciiing  automobile  by  wliicli  lie  is  in- 
jured. Ouellette  v.  Superior  Motor  &  Ma- 
chine Works,  52:  299,  147  N.  W.  1014,  157 
Wis.  631. 

(2)   Railroad  and  street  railway  cases. 

(a)   In  general. 

(See  also   same  heading   in   Digest   L.R.A. 
1-10.) 

Injury  on  railroad  right  of  way,  see  infra, 
563-568. 

At  railroad  crossing. 

Taking  case  from  jury,  see  infra,  682.    , 
See  also,  supra,   131,   132-136;   Railboads, 
163. 

434.  The  jury,  and  not  the  company's  en- 
gineers, must  determine  whether  or  not  the 
space  between  the  rail  and  planking  at  a 
railroad  street  crossing  must  be  filled  to 
make  the  way  safe  for  pedestrians,  in  an 
action  to  hold  the  company  liable  for  in- 
jury to  one  whose  foot  was  caught  between 
them.  Gibson  v.  Chicago  G.  W.  R.  Co.  38: 
184,  134  N.  W.  516,  117  Minn.  143. 

435.  Under  a  statute  making  it  the  duty 
of  a  railroad  companj'  controlling  a  right  of 
way  to  provide  and  keep  in  repair  a  safe 
and  sufficient  paf^sageway  over  it  where  any 
public  highway  shall  cross  the  same,  where 
it  appears  that  the  edge  of  a  plank  used  to 
provide  a  crossing  is  so  worn  as  to  permit 
the  foot  of  a  person  crossing  the  same  to 
slip  between  the  worn  plank  and  the  rail  so 
that  release  could  not  be  obtained  by  any 
reasonable  effort  in  time  to  avoid  injury  by 
a  train  passing  along  the  rail,  an  inference 
may  be  drawn  that  the  crossing  was  not  in 
good  order,  and  the  question  as  to  whether 
the  company  negligently  omitted  to  main- 
tain a  safe  crossing  was  for  the  jury.  Sam- 
kiwicz  v.  Atlantic  Citv  R.  Co.  (N.  J.  Err. 
&  App.)  39:  571,  81  Atl.  833,  82  N.  J.  L. 
478. 

436.  In  case  of  injury  to  one  on  a  railroad 
crossing,  where  the  evidence  is  such  that 
both  the  traveler  and  the  railroad  company 
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may  be  found  to  have  been  negligent,  the 
court  should  submit  to  the  jury  the  ques- 
tion whether  or  not  the  railroad  company 
could,  after  discovering  the  traveler's  peril, 
have  avoided  injuring  him.  Farris  v.  South- 
ern R.  Co.  40:  1115,  66  S.  E.  457,  151  N.  C. 
483. 

437.  The  question  of  the  negligence  of  a 
railroad  company  in  backing  a  train  over  a 
crossing  without  signal  or  proper  lookout 
is  for  l!ie  jurv.  Grant  v.  Oregon  R.  &  Nav. 
Co.  25:  925,  103  Pac.  1126,  54  Wash.  678. 

438.  The  question  is  for  the  jury  to  de- 
termine, whether  or  not  the  failure  of  a 
railroad  company  to  give  signals  for  a 
street  crossing  contributed  to  the  death  of 
the  driver  of  a  team  struck  while  attempt- 
ing to  stop  the  train  after  his  team  had 
been  cauglit  on  the  tracks  at  the  crossing, 
where  tlie  circumstances  would  warrant  an 
inference  that  the  team  was  caught  only  a 
very  few  moments  before  the  train  ap- 
proached, although  at  the  time  of  his  in- 
jury he  had  gone  along  the  track  100  feet 
or  so  from  the  crossing.  Thompson  v.  Sea- 
board A.  L.  R.  Co.  20:  426,  62  S.  E.  396,  81 
S.  C,  333. 

4.39.  Whether  the  engineer  in  charge  of  an 
engine   standing   at   a   street   crossing   over 
which   teams  were   continually   passing  and 
repassing  was  guilty  of  negligence  in  fail- 
ing to  ring  tlie  bell  or  give  other  warning 
before    suddenly    starting   the    engine    at   a 
time  when  a  team  was  crossing  on  the  pub- 
lic highway  is  a  question  of  fact  for  the  de- 
termination of  the  jury.     Williams  v.  Chi- 
cago, B.  &  Q.  R.  Co.  14:  1224,  111  N.  W.  590, 
113  N.  W.  701,  78  Neb.  695. 
Street  rail-ways. 
Nonsuit,  see  infra,  699. 
As  to  speed  of  street  car,  see  Street  Rail 

WAYS,   33. 
Proximate  cause  of  injury  as  question  for 

jury,  see  supra,  186. 
See   also    supra,    100,    J25,    137,    186,    225; 

Evidence,  1140;  Street  Rah.ways,  17. 

440.  Whether  or  not  a  street  car  switch- 
ing device  in  which  a  wagon  wheel  caught, 
to  tlie  injury  of  the  driver,  had  been  prop- 
erly inspected,  is  for  the  jury  where  the 
evidence  tends  to  show  that  the  tire  of  the 
wiieel,  wliich  was  about  f  of  an  inch  thick, 
caught  under  the  "mate,"  which  when  in 
proper  order  could  not  raise  more  than 
i  inch,  that  the  pavement  next  the  rail  was 
in  bad  order,  and  that  the  switch  had  been 
out  of  order  for  some  days  prior  to  the  ac- 
cident, notwithstanding  evidence  on  the 
part  of  the  defendant  that  inspections  were 
regularly  made  and  that  the  switch  was 
found  in  good  condition  at  tlie  time  of  such 
inspections.  Alcott  v.  Public  Service  Corp. 
(N.  J.  Err.  &  App.)  32:  1084,  74  Atl.  499, 
78  N.  J.  L.  482. 

441.  In  an  action  to  recover  damages  for 
personal  injuries  caused  by  being  run  down 
by  a  street  car  the  questions  of  defendant's 
negligence  and  of  plaintiff's  contributory 
negligence  are  for  the  jury,  where  it  is 
proven  that  plaintiff  was  a  passenger  on 
defendant's  west-bound  car,  that  she  alight-  J 
ed  in  the  day  time  at  a  place  recognized  as 
Digest   1-52  L.R.A.(N.S.) 


a  place  for  discharging  passengers,  that 
while  attempting  to  ci'oss  the  adjoining 
track,  after  having  passed  in  the  rear  of 
the  car  upon  which  she  liad  been  a  passen- 
ger, she  was  struck  and  carried  100  feet  by 
an  east  bound  car,  thereby  causing  the  in- 
juries complained  of,  and  that  a  passenger 
who  had  alighted  ahead  of  her  had  crossed 
the  track  in  safety,  and  tlie  testimony  aa 
to  the  rate  of  speed  of  the  car  indicting  the 
injuries  and  as  to  whether  it  gave  the  usual 
signals  was  conflicting.  Bremer  v.  St.  Paul 
City  R.  Co.  21:887,  120  N.  W.  382,  107 
Minn.  326. 

442.  The  jury  must  determine  whether  or 
not  a  raotorman  in  charge  of  a  street  car 
is  negligent  in  a,ccelerating  the  speed  of  his 
car  when  attempting  to  cross  a  street  on 
which  he  knows  children  are  coasting,  after 
he  has  been  warned  that  sleds  are  approach- 
ing the  point  of  intersection.  Lynch  v.  Pub- 
lic Service  R.  Co.  (N.  J.  Err.  &  App.)  4a: 
865,  83  Atl.  382,  82  N.  J.  L.  712. 

443.  The  question  of  the  care  of  the  motor- 
man  in  discovering  a  person  in  helpless  con- 
dition on  the  track  is  for  the  jury,  where  the 
evidence  tends  to  show  that  he  could  have 
been  seen  at  least  40  feet  away,  and  that  the 
car  could  have  been  stopped  in  32  feet,  where 
the  car  actually  struck  him  before  stopping. 
Goff  v.  St.  Louis  Transit  Co.  9:  244,  98  S.  W. 
49,   199  Mo.  694. 

444.  It  cannot  be  said,  as  matter  of  law, 
that  a  street  railway  company  was  not  neg- 
ligent in  placing  in  charge  of  one  of  its 
passenger  cars  a  conductor  of  bad  charac- 
ter wiio  was  drunk  and  armed  with  a  pis- 
tol. Savannah  Electric  Co.  v.  Wheeler, 
10:  1 176,  58  S.  E.  38,  128  Ga.  550. 

445.  In  an  action  for  personal  injuries 
sustained  by  one  struck  by  a  street  car 
at  a  crossing  where  the  cars  are  generally 
run  at  a  high  rate  of  speed,  the  question  of 
the  negligence  of  the  street  car  company  is 
for  the  jury.  Morris  v.  St.  Paul  City  R.  Co. 
1.7:598,   117  N.  W.  500,  105  Minn.  276. 

446.  The  question  of  the  negligence  of  an 
interurban  street  car  company  in  running 
its  cars  at  excessive  speed  along  a  highway 
is  for  the  jury,  notwithstanding  the  absence 
of  statutorv  regulation  on  the  subject.  Chi- 
cago &  J.  Electric  R.  Co.  v.  Wanic,  15:  1167, 
82  N.  E.  821,  230  111.  530. 


(h)   Contributory  negligence. 


(See   also   same   heading   in  Digest   L.R.A. 

1-10.) 

See  also  Highways,  337. 

At  railroad  crossing. 

Question    whether    contributory    negligence 

was  cause  of  injury,  see  supra,  170. 
See  also  supra,  436;  Railroads,  211,  228, 
233.  240,  245,  247,  266,  278. 
447.  The  defense  of  contributory  neg- 
gence  for  injuries  suffered  at  a  railway 
crossing  is  a  question  of  fact  to  be  left 
to  the  jury  under  §  6,  art.  23,  Williams' 
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Anno.  Const,  of  Oklahoma.  Midland  Valley 
R.  Co.  V.  Shores,  49:  814,  136  Pae.  157,  40 
Okla.  75. 

448.  Where  there  is  proof  that  the  driver 
of  a  young  horse  which  he  was  driving  for 
the  first  time  drove  it  up  to  a  railroad 
crossing  where  the  gates  were  down  and 
upon  which  a  freight  train  was  drilling  at 
the  time,  and  left  it  a  short  time  with  its 
head  toward  the  gates  and  with  the  hitch- 
ing weiglit  attached,  and  then  returned  and 
took  the  hitching  weight  off,  and,  in  order 
to  see  that  all  was  right  with  the  goods  in 
the  wagon,  went  to  the  rear  thereof,  so  that 
he  did  not  reach  the  reins  when  the  horse 
took  fright  at  the  noise  of  the  train  and 
ran  away,  it  is  a  question  for  tlie  jury 
as  to  whether  or  not  the  driver  was  negli- 
gent. Dennery  v.  Great  Atlantic  &  Pacific 
Tea  Co.  (N.  J.  Err.  &  App.)  39:  574,  81 
Atl.   861,   82  N.  J.  L.  517. 

449.  The  contributory  negligence  of  one 
struck  by  a  train  at  a  railroad  crossing 
while  riding  across  the  track  in  a  vehicle 
driven  by  another  is  a  question  for  the  jury, 
where,  before  going  upon  the  track,  both 
driver  and  passenger  looked  and  listened, 
and  the  latter  did  not  assume  to  control  the 
actions  of  the  driver,  except  by  calling  his 
attention  to  a  headlight  some  distance  away 
and  in  a  direction  opposite  to  that  from 
which  the  train  inflicting  the  injury  ap- 
proached. Cotton  v.  Willmar  &  S.  Falls  R. 
Co.  8:643,  109  N.  W.  835,  99  Minn.  366. 

450.  An  eight-year-old  boy  cannot  be 
charged  with  negligence,  as  matter  of  law, 
because,  after  waiting  a  half  hour  for  a 
train  to  move  off  a  street  crossing,  and  after 
being  told  by  a  brakeman  that  he  had  time 
to  cross  the  train,  which  he  saw  others  do- 
inpf,  he  attempted  to  do  so,  although  he 
knew  that  the  undertaking  would  be  dan- 
gerous if  the  train  should  start.  Gesas  v. 
Oregon  Short  Line  R.  Co.  13:  1074,  93  Pac. 
274,  33  Utah,  156. 

451.  It  is  not  negligence  per  se  for  one 
approaching  a  railroad  crossing  in  a  cut 
to  fail  to  stop  before  attempting  to  cross,  if 
because  of  the  narrowness  of  the  cut  and 
a  curve  near  the  track,  he  could  not  have 
seen  along  the  track  from  a  position  of 
safety  sufficiently  far  to  be  of  any  avail, 
and  he  could  not  have  returned  to  his  vehicle 
after  leaving  it  to  look  along  the  track  in 
the  time  in  which  a  train  would  cover  the 
space  between  tne  point  where  it  would  be- 
come visible  on  the  curve,  and  the  crossing. 
Walters  v.  Chicago,  M.  &  P.  S.  R  Co.  46: 
702,  133  Pac.  357,  47  Mont.  501. 

452.  Failure  to  stop  an  automobile  and 
look  and  listen  before  crossing  a  railroad 
track  is  not  negligence  as  matter  of  law. 
Walters  v.  Chicago.  M.  &  P.  S.  R.  Co.  46: 
702,  133  Pac.  357,  47  Mont.  501. 

1  Annotated ) 

453.  It  is  not  negligence  per  se  to  fail 
to  look  last  in  the  direction  from  which  a 
train  is  actually  approaching  before  enter- 
ing a  zone  on  a  highway  crossing  a  railroad 
track  from  whirli  a  view  of  the  track  could 
not  be  had.  \\:i Iters  v.  Chicago,  M.  &  P. 
Dieest  1-52  I<.R.A.(N.S.) 


S.   R.   Co.   46:  702,    133   Pac.   357,   47    Mont. 
501. 

454.  Failure  of  one  struck  by  an  engine 
at  a  public  railroad  crossing  to  look  for 
approaching  engines  or  trains  at  the 
moment  he  stepped  upon  the  track  is  not 
negligence  per  sc,  wlicre  he  looked  when 
25  feet  away  from  the  crossing  and  saw 
the  engine  that  struck  him  stationary  135 
feet  therefrom,  and  no  signal  was  given 
that  it  had  been  put  in  motion  and  was 
approaching  the  crossing.  Schoen  v.  Chi- 
cago, St.  P.  M.  &  0.  R.  Co.  45:  841,  127 
N.  W.  433,  112  Minn.  38. 

455.  Where  there  is  evidence  tending  to 
show  that,  had  a  person  killed  at  a  rail- 
road crossing  looked  in  the  direction  of  an 
approaching  train,  he  would  have  seen  it 
in  time  to  avoid  injury,  the  question  of 
his  negligence  must  be  submitted  to  the 
jury  under  a  proper  and  correct  charge. 
Cooper  v.  North  Carolina  R.  Co.  3:  391,  52 
S.  E.  932,  140  N.  C.  209. 

On   street  car  track. 

See  also  supra,  225,  396,  441. 

456.  \Vliether  one  struck  by  a  trolley  car 
running  at  a  high  rate  of  speed  and  with- 
out warning  signals,  while  she  was  stand- 
ing in  the  street  awaitmg  the  passage  of- a 
patrol  wagon  to  which  her  attention  was 
wholly  drawn,  was  guilty  of  contributory 
negligence,  is  a  question  for  the  jury.  ITay- 
ward  V.  North  Jersey  Street  R.  Co.  (N.  J. 
Err.  &  App.)  8:  1062,  65  Atl.  737,  74  N.  J. 
L.  678. 

457.  In  an  action  to  recover  damages  for 
personal  injuries  caused  by  being  run  down 
by  a  street  car,  the  question  of  plaintiff's 
contributory  negligence  is  for  the  jury, 
where  the  evidence  of  the  plaintiff  shows 
actual  negligence  on  the  part  of  the  com- 
pany, and  the  question  of  plaintiff's  con- 
tributory negligence  depends  on  a  variety 
of  circumstances  from  which  different  minds 
may  reasonably  arrive  at  different  conclu- 
sions as  to  whether  contributory  negligence 
should  be  found  or  not.  Bremer  v.  St.  Paul 
City  R.  Co.  21 :  887,  120  N.  W.  382,  107 
Minn.  326. 

458.  A  pedestrian  struck  by  a  street  car 
which  left  the  track  was  not  guilty  of  con- 
tributory negligence,  as  matter  of  law,  be- 
cause he  was  standing  in  the  road  way 
waiting  for  the  car  to  pass,  where  he  was 
far  enough  from  the  track  to  have  been 
safe  if  the  car  had  remained  upon  the 
track.  NajarJan  v.  Jersey  City,  II.  &  P. 
Street  R.  Co.  (N.  J.  Err.  &  App.)  23:  751, 
73  Atl.  527,  77  N.  J.  L.  704. 

450.  Whether  one  struck  by  a  car  at  a 
street  car  crossing  while  intent  upon  avoid- 
ing a  car  approaching  from  the  opposite  di- 
rection was  guilty  of  contributory  negligence 
is  a  question  for  the  jury.  Morris  v.  St. 
Paul  City  R.  Co.  17:  598,  117  N.  W.  500, 
105  Minn.  276. 

460.  Failure  to  look  and  listen  before  at- 
tempting -to  cross  an  interurban  street  car 
track  laid  along  a  public  higliway  cannot 
be  said  to  be  negligence  as  matter  of  law, 
but  the  question  is  for  the  jury.     Chicago 
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&  J.  Electric  R.  Co.  v.  Wanic,  15:  1167,  82 
N.  E.  821,  230  111.  530. 

461.  The  jury  must  determine  whether  or 
not  a  child  is  negligent  in  attempting  to 
coast  on  a  street  crossing  a  street  railway 
track  when  persons  are  stationed  at  the 
point  of  intersection  to  warn  coasters  and 
car  operators  so  as  to  prevent  collisions. 
Lynch  v  Public  ervice  R.  Co.  (N.  J.  Err. 
&  App.)  42:  865,  83  Atl.  382,  82  N.  J.  L. 
712. 

d.  InjuiHes  to  employees. 

(See   also   same  heading   in  Digest  L.R.A. 

1-10.) 

Proximate  cause  of  injury  as  question  for 

jury,  see  supra,  180-182. 
Taking  case  from  jury,  see  infra,  683,  758, 

760,  766,  767. 
Nonsuit,  see  infra,  702-707. 
Direction    of    verdict,    see    infra,    758,    760, 

766,  767. 
See  also  supra,  143-147,  213,  214,  302. 

462.  A  pile  of  slippery  lumber  6  or  7  feet 
high  and  only  3  or  4  fe^t  wide,  without  any 
crosspieces,  which  falls  upon  and  injures  an 
employee,  cannot  be  said,  as  a  matter  of 
law,  not  to  be  defective  so  as  to  render  the 
working  place  unsafe.  McCormick  Harvest- 
ing Mach.  Co.  V.  Zakzewski,  4:  848,  77  N.  E. 
147,   220   111.   522. 

463.  Whether  the  fact  that  a  metal  pro- 
jection or  lug,  fastening  the  grooved  wheels 
attached  to  a  ladder  to  a  pipe  on  which 
they  ran,  had  broken  off,  afforded  reasonable 
ground  for  anticipating  that  an  employee 
might  suffer  injury  from  the  use  of  the 
ladder,  and  was  sufficient  to  charge  the 
master  with  knowledge  of  the  fact,  is  a 
question  for  the  jury.  Rogers  v.  Roe  (N.  J. 
Err.  &  App.)  13:  691,  66  Atl.  408,  74  N.  J. 
L.  615. 

464.  Whether  the  proprietor  of  a  laundry, 
after  notice  that  an  employee  had  caught 
her  fingers  between  the  rollers  of  an  iron- 
ing mangle  which  she  was  operating,  exer- 
cised ordinary  care  to  release  her  and  to 
alleviate  her  suffering,  is  a  question  for  the 
jury,  where  he  started  the  machine,  which 
had  been  stopped,  thereby  drawing  her  hand 
further  in  and  greatly  increasing  the  injury. 
Raasch  v.  Elite  Laundry  Co.  7:  940,  108  N. 
W.  477,  98  Minn.  357. 

465.  Whether  or  not  a  master,  in  attempt- 
ing to  remove  a  tongue  of  earth  from  be- 
tween two  ditches,  renders  the  place  where 
the  servant  is  to  work  unsafe  by  attempt- 
ing to  tl.row  down  too  long  a  section  at  one 
time  without  precautions  to  prevent  acci- 
dent in  case  of  mistake  of  judgment,  is  for 
the  jury,  where  there  is  a  fair  inference 
from  the  evidence  that  such  is  the  fact.  Hil- 
gar  V.  Walla  Walla,  19:  367,  97  Pac.  498,  50 
Wash.  470. 

466.  The  jury  must  determine  the  ques- 
tion of  negligence  in  inspecting  a  street 
car,  where  it  is  delivered  to  the  employees 
for  use,  with  a  step  used  to  gain  access 
to  the  top  of  the  car  gone.  Leary  v. 
Digest   1-52  I^R.A.(N.S.) 


Houghton    County    Traction    Co.    45:  359, 
137  N.  W.  225,  171  Mich.  365. 

467.  The  question  of  the  negligence  of  a 
master  in  using  an  old  and  spliced  harness, 
tlie  leather  in  which  was  dead,  so  as  to  ren- 
der him  liable  for  an  injury  to  his  servant 
through  the  breaking  of  the  harness,  is  for 
the  jury.  Murphy  v.  O'Neil,  26:  146,  90  N. 
E.  406,  204  Mass.  42. 

Unfitness  of  employee. 

468.  The  issue  of  the  unfitness  of  an  em- 
ployee should  be  submitted  to  the  jury 
where  the  evidence  shows  that  he  had  a  bad 
reputation  among  his  coemploycet,  tor  tlie 
whole  time  of  his  employment,  although 
such  time  may  have  been  short,  and  that 
the  boss  charged  with  the  dury  oi  employ- 
ing and  discharging  him  was  almost  con- 
stantly associated  with  the  men.  Missouri, 
K.  &  T.  R.  Co.  V.  Day,  34:  iii,  136  S.  W. 
435,  104  Tex.  237. 

Warning  of  danger. 

469.  It  cannot  be  said  as  matter  of  law 
that  a  telephone  company  acting  as  the  ordi- 
nary man  should  not,  when  sending  a  lineman 
to  straighten  an  angle  pole,  which  it  knows 
had  pulled  out  of  the  ground,  but  with 
nothing  to  indicate  that  fact  to  the  em- 
ployee, who  might  have  reached  the  conclu- 
sion that  it  had  merely  driven  its  brace  into 
the  ground,  give  him  further  notice  of  the 
danger,  than  simply  to  tell  him  to  use  a 
guy  rope  if  the  pole  leaned  badly.  WilMs 
V.  Plymouth  &  C.  Teleph.  Exch.  Co.  30:  477, 
75  Atl.  877,  75  N.  H.  453. 

470.  The  court  cannot  say,  as  matter  of 
law,  that  a  reasonable  doubt  in  the  mind 
of  the  attending  physician  as  to  the  con- 
tagious character  of  the  disease  of  a  pa- 
tient would  justify  the  omission  to  inform 
the  nurse  assigned  to  the  case  that  it  might 
be  of  a  contagious  character.  Hewett  v. 
Woman's  Hospital  Aid  Asso.  7:  496,  64  Atl. 
190,  73  N.  H.  556. 

471.  Whether  or  not  managers  of  a  hos- 
pital exercise  ordinary  prudence  in  delegat- 
ing a  nurse  to  attend  a  patient  whom  they 
know  to  be  suffering  from  a  contagious  dis- 
ease, but  of  which  fact  the  nurse  is  igno- 
rant, is  a  question  for  the  jury,  where  their 
conduct  may  be  explainable  upon  a  theory 
consistent  with  due  care,  or  upon  a  theory 
showing  the  absence  of  due  care.  Hewett  v. 
Woman's  Hospital  Aid  Asso.  7:  496,  64  Atl. 
190,  73  N.  H.  556. 

Explosives. 

472.  The  question  of  a  master's  negligence 
in  storing  powder,  dynamite,  and  dynamite 
caps  in  dangerous  quantities  in  the  room 
provided  for  the  storing  of  workmen's  tools, 
clothing,  and  lunches,  and  which  is  used  by 
them  for  refuge  from  storms,  is  for  the  jury. 
Brown  v.  West  Riverside  Coal  Co.  28:  1260, 
120  N.  W.  732,  143  Iowa,  662. 
Blasting. 

473.  The  jury  must  determine  whether  or 
not  a  master  is  negligent  in  attempting  to 
fire  more  tlian  one  blast  at  a  time  when 
they  are  in  hard,  over  soft,  rock,  so  that 
there  is  a  possibility  of  the  blasts  explod- 
ing downward  into  the  soft  rock,  with  noth- 
ing to  indicate  whether  or  not  all  had  ex- 
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ploded.     Jobe  v.  Spokane  Gas  &  Fuel  Co. 
48:  931,  131  Pac.  235,  73  Wash.  1. 
Machinery;  guards. 

474.  An  einployoe  who  shows  that,  having 
shifted  the  belt  running  the  machinery 
which  he  was  operating,  he  attempted  to 
clean  the  machine  by  putting  his  hand  in- 
side, when  the  machine  suddenly  started 
from  a  cause  of  which  he  has  no  knowl- 
edge, and  injured  him;  and  who  further 
shows  that  tlie  belt  shifter  was  imperfect, 
tlie  accident  being  one  which,  in  the  ordi- 
nary course  of  things,  does  not  happen  if 
those  who  have  the  management  of  tlie 
business  use  due  care, — has  a  right  to  have 
the  jury  say  whether,  in  the  light  of  the 
rule  res  ipsa  loquitur,  he  has  made  out 
actionable  negligence  on  the  part  of  his 
employer.  Ross  v.  Double  Shoals  Cotton 
Mills,  i:  298,  52  S.  E.  121,  140  N.  C.  115. 

( Annotated ) 

475.  The  question  whether  or  not  a  mas- 
ter has  furnished  his  servant  a  reasonably 
safe  machine  when  he  has  left  an  uncovered 
cogwheel  at  a  point  to  which  the  servant's 
duties  may  call  him  is  for  the  jury.  Strick- 
land v.  Capital  City  Mills,  7:  426,  54  S.  E. 
220,  74  S.  C.  16. 

476.  Whether  mill  owners  have  failed  to 
exercise  due  care  to  fulfil  a  statutory  duty 
to  safeguard  their  machinery  by  not  adopt- 
ing a  particular  device  is  a  question  for  the 
jury,  unless  such  device  is  so  far  out  of  the 
ordinary  that  the  court  can  say,  as  a  mat- 
ter of  law,  that  its  adaptability  could  not, 
by  the  use  of  due  care,  have  been  foreseen. 
Barclay  v.  Puget  Sound  Lumber  Co.  16:  140, 
93  Pac.  430,  48  Wash.  241. 

477.  Questions  whether  a  particular  ma- 
chine was  properly  guarded,  or  could  have 
been  advantageously  guarded,  as  required 
by  statute,  are  for  the  jury  on  conflicting 
evidence  in  relation  thereto.  Barclay  v. 
Puget  Sound  Lumber  Co.  16:  140,  93  Pac. 
430,  48  Wash.  241. 

Infant  employees. 

478.  One  who  fails  to  secure  the  opinion 
of  the  health  ofUcer  as  to  the  danger  of  an 
occupation  before  employing  a  minor  there- 
in, as  required  by  statute,  cannot  complain 
if  the  question  is  left  to  a  jury  for  decision. 
Louisville,  H.  &  St.  L.  R.  Co.  v.  Lyons, 
48:  667,   159   S.  W.  971,   155  Ky.  396. 

479.  Whether  or  not  it  is  negligence  for 
a  manufacturer  who  employs  boys  to  per- 
form part  of  his  work  to  permit  the  floor  to 
become  so  slippery  in  close  proximity  to  ex- 
posed gears  as  to  aff'ord  insecure  footing  is 
a  question  for  the  jury.  Mundhenke  v. 
Oregon  City  Mfg.  Co.  i :  278,  81  Pac.  977, 
47  Or.  127. 

480.  Whether  or  not  a  master  has  per- 
formed his  duty  in  warning  a  child  in  his 
employ  of  the  danger  of  a  platform  to  which 
he  is  sent  is  a  question  for  the  jury,  under 
proper  instructions  from  the  court,  and  not 
for  the  court,  unless  the  want  of  evidence 
of  negligence  is  so  clear  and  obvious  that, 
assuming  all  ofl'cred  to  be  true,  and  adding 
thereto  every  inference  which  may  fairly 
and  legitimately  be  drawn  therefrom,  it  is 
insuflicient  to  warrant  a  finding  of  negli- 
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gt'nco.      Chambers    v.    Woodbury    Mfg.    Co. 
14:  383,  08  Atl.  290,  106  Md.  496. 
Employees  in  mine. 

481.  Whether  or  not  it  is  negligence  on 
the  part  of  a  mine  superintendent  to  permit 
the  use,  by  employees,  of  a  shaft  which  is 
known  to  be  dangerous,  is  a  question  for 
the  jury.  Hagerty  v.  Wilson,  25:  356,  98 
Pac.  643,  38  Mont.  69. 

482.  'i  he  fact  that  a  better  and  safer  kind 
of  fuse  than  that  supplied  by  a  mining  com- 
pany for  the  use  of  its  miners  has  been 
introduced  with'n  recent  years  and  has 
come  into  common  use  is  not  conclusive  evi- 
dence that  the  company  is  negligent  in  using 
the  older  kind,  but  is  a  fact  for  the  con- 
sideration of  the  jury.  Wiita  v.  Interstate 
Iron  Co.  16:  128,  115  N.  W.  169,  103  Minn. 
303. 

483.  That  the  brand  of  fuse  supplied  by  a 
mining  company  for  the  use  of  its  miners 
is  in  general  use  and  favorably  known  is 
not  conclusive  evidence  that  the  company  is 
not  guilty  of  negligence  in  furnisliing  that 
particular  kind  of  fuse  for  use  in  its  mines, 
but  is  a  fact  for  the  consideration  of  the 
jury.  \Aiita  v.  Interstate  Iron  Co.  16:  128, 
115  N.  W.  169,  103  M^nn.  303. 

484.  Whether  or  not  a  mining  company 
was  negligent  in  the  purchase  and  furnish- 
ing of  lubricating  oil  for  the  use  of  miners 
in  a  coal  mine  is  primarily  one  of  fact  to 
be  determined,  under  proper  instructions, 
by  the  jury,  from  all  the  facts  and  cir- 
cumstances of  the  whole  case;  and  where 
the  issue  has  been  properly  submitted  and 
the  verdict  regularly  returned  the  finding 
of  the  jury  will  not  be  disturbed  in  this 
court  on  appeal.  Parker  v.  Hailey-Ola  Coal 
Co.  40:  1120,  122  Pac.  632,  32  Okla.  642. 
Railroad   employees. 

Proximate  cause  of  injury  as  question  for 

jury,  see  supra,  180. 
Contributory    negligence   or   assumption    of 

risk    by    servant,    see  infra,   510-515, 

534,  535. 
Direction  of  verdict,  see  infra,  766. 
Proper    throw   necessary    for    split    switch, 

as    engineering    question,    see    Masteb 

AND  Servant,  402. 

485.  In  an  action  for  damages  for  per- 
sonal injuries  caused  by  the  breaking  of  a 
defective  eccentric  strap  on  a  railroad  loco- 
motive, the  railroad  company's  negligence  is 
for  the  jury,  where  it  appears  that  the 
defective  condition  of  the  strap  was  pre- 
viously reported  to  the  company,  that  the 
bolts  by  which  it  was  attached  were  old 
and  thread-worn,  and  that  the  accident  oc- 
curred within  a  short  distance  of  the  p!ace 
of  last  inspection.  Koreis  v.  Minneapolis  & 
St.  L.  R.  Co.  25:  339,  122  N.  W.  608,  108 
Minn.  449. 

486.  Whether  or  not  it  is  the  duty  of  a 
railroad  company  to  guard  the  edges  of  an 
elevated  approach  to  an  ore  trestle  is  a 
question  of  law,  where  the  evidence  as  to 
the  condition  and  use  of  the  trestle  is  un- 
disputed, and  there  is  no  room  for  con- 
flicting inferences  to  be  drawn  therefrom. 
Harriman  v.  Chicago  &  N.  W.  R.  Co.  50: 
548,   133  N.   W.   153,   147   Wis.  605. 
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487.  The  question  whether  or  not  a  rail- 
road company  made  suflieieiit  investigation 
as  to  the  qualification  of  one  placed  in 
charge  of  a  scjieduled  train  as  conductor, 
who  is  shown  not  to  have  had  the  requisite 
knowledge  of  the  meaning  of  orders  to  make 
him  competent,  to  relieve  itself  from  the 
charge  of  negligence  in  that  regard,  is  for 
the  jury,  where  the  only  evidence  of  investi- 
gation is  that  the  train  master  made  some 
inquiry  as  to  his  competency,  and  had  some 
discussion  with  him  relative  to  the  duties  to 
be  performed,  about  the  time  he  was  pro- 
moted to  tliat  service  from  inferior  service 
which  required  no  such  knowledge,  the  in- 
formation received  not  necessarily  indicat- 
ing that  he  possessed  the  requisite  knowl- 
edge. Still  V.  San  Francisco  &  N.  W.  R.  Co. 
20 :  322,  98  Pac.  672,  154  Cal.  559. 

(Annotated) 

488.  The  question  of  the  negligence  of  a 
construction  engineer  of  a  railroad  company, 
who  controls  tlie  movements  of  trains  en- 
gaged in  repairing  a  washout,  in  ordering 
a  train  carrying  track  hands  to  run  to  the 
place  of  work,  knowing  that  he  had  left 
other  cars  standing  on  the  track,  is  for 
the  jury.  Jachetta  v.  San  Pedro,  L.  A.  & 
S.  L.  R.  Co.  52:  1 106,  105  Pac.  100,  36  Utah, 
470. 

Contribntory    negligence;    effect    of. 
Taking  question  from  jury,  see  infra,   679. 
Nonsuit,  see  infra,  707. 
Directing  verdict,  see  infra,  758,  760. 
Trespass  by  holder  of  tax  deed,  see  Tres- 
pass, '9,  13. 

See  also  infra,  520-522;  Master  and  Serv- 
ant, 641,  644,  656,  682. 

489.  The  question  of  contributory  negli- 
gence and  assumption  of  risk  is  for  the 
jury,  under  proper  instructions  from  tlie 
court.  Minton  v.  La  FoUette  Coal,  Iron  &  R. 
Co.   11:478,   101   S.  W.   178,   117  Tenn.  415. 

490.  The  question  of  the  negligence  of,  or 
assumption  of  risk  by,  a  servant  who  .used 
a  harness  composed  of  leather  of  which  the 
life  had  departed  because  of  age,  but  which 
looked  good  on  tiie  surface,  is  for  the  jury. 
Murphy  v.  O'Neil,  26:  146,  90  N.  E.  406,  204 
Mass.  42. 

491.  Under  a  constitutional  provision  that 
"the  defense  of  contributory  negligence  or 
of  assumption  of  risk  shall,  in  all  cases 
wliatsoever,  be  a  question  of  fact,  and  shall 
at  all  times  be  left  to  the  jury,"  where  the 
evidence  tends  to  show  negligence  on  the 
part  of  the  employer,  and  also  shows  that 
the  work  in  which  the  plaintiff  was  en- 
gaged was  work  which  should  be  done  by 
two  men,  and  that  the  employer  had  fur- 
nislied  an  assistant,  within  reach  of  the 
plaintiff,  and  the  plaintiff  undertook  to  do 
the  work  alone,  without  calling  or  using 
the  assistant,  the  evidence  tends  to  es- 
tablish the  defense  of  contributory  negli- 
gence, and  should  be  submitted  to  the  jury. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Hill,  43:  622, 
129  Pac.  13,  36  Okla.  540. 

492.  The  court  cannot  say  as  matter  of 
law  that  the  danger  of  attempting  to  load 
bent  railroad  rails  onto  a  car  by  the  use 
of  slanting  skids,  with  only  four  men  and 
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a  boy  to  help,  is  so  obvious  that  one  of 
the  employees  was  negligent  in  rendering 
assistance  therein.  Pigt'ord  v.  iNorfolK 
Southern  R.  Co.  44:  865,  75  S.  E.  860,  160 
N.  C.  93. 

493.  The  court  cannot  declare  an  em- 
ployee negligent  as  matter  of  law  in  de- 
scending a  ladder  face  foremost,  so  as  to 
relieve  the  master  from  liability  for  injury 
by  a  fall  througli  the  breaking  of  a  round 
of  the  ladder.  Philip  Carey  Roofing  &  Mfg. 
Co.  V.  Black,  51:340,  164  S,  W.  1183,  129 
Tenn.  30. 

494.  Where  a  telephone  company  which 
had  contracted  to  allow  its  poles  to  be 
used  by  another  company  was  installing  a 
new  set  of  poles,  and  an  employee  of  tlie 
lessee  company  was  injured  by  the  break- 
ing of  a  pole  which  he  had  climbed  to  re- 
move wires,  the  owning  company  is  not, 
as  a  matter  of  law,  exempt  from  liability 
on  the  ground  that  the  workman  was 
bound  at  his  peril  to  ascertain  the  con- 
dition of  the  pole  before  climbing  it. 
Aaron  v.  Missouri  &  K.  Telephone  Co.  45: 
309,  131   Pac.  582,  89  Kan.   186. 

495.  The  jury  must  determine  whether  or 
not  a  lineman  of  a  telephone  company  was 
negligent  in  attempting  to  ascend  the  pole 
between  wires  carrying  heavy  currents, 
rather  than  go  outside  the  wires,  over  the 
ends  of  the  cross-arms,  where  he  had  no 
knowledge  that  the  insulation  on  the  wires 
was  defective.  Miner  v.  Franklin  County 
Teleph.  Co.  26:  1195,  75  Atl.  653,  83  Vt. 
311. 

496.  Whether  an  employee  in  a  mill  who 
was  injured  by  the  blowing  out  of  the  cyl- 
inder head,  and  who  brought  an  action  to 
recover  damages  therefor,  was  at  the  time 
of  the  accident  where  he  should  not  have 
been,  is  a  question  for  the  jury.  Comer  v. 
W.  M.  Ritter  Lumber  Co.  6:  552,  53  S.  E. 
906,  59  W.  Va.  688. 

497.  It  is  not  contributory  negligence,  as 
matter  of  law,  for  an  employee  at  a  stone 
quarry,  who  finds  that  a  car  which  he  is 
operating  by  force  of  gravity  has  a  defective 
brake,  to  attempt  to  stop  it,  in  order  to 
prevent  a  collision,  by  placing  a  pinch  bar 
between  the  wheel  of  the  car  and  the  rail, 
during  which  attempt  he  is  injured.  Mc- 
Callion  v.  Missouri  P.  R.  Co.  9:  866,  88  Pac. 
50,  74  Kan.  785. 

498.  The  jury  must  determine  whether  or 
not  one  engaged  in  blasting  was  guilty  of 
contributory  negligence  in  using  a  steel 
drill  to  remove  rncks  from  a  liole  after  the 
attempted  explosion  of  a  blast  therein  at 
tlie  same  time  as  otliers,  so  that  the  fact 
of  its  explosion  was  not  known,  if,  after 
pumping  the  tamping  therefrom,  the  pump 
dropped  below  wliere  the  explosive  ought  to 
have  been,  which,  to  experienced  blasters, 
indicated  that  tiie  explosion  had  taken  place. 
Jobe  V.  Spokane  Gas  &  Fuel  Co.  48:  931, 
131   Pac.  235,  73  Wash.   1.  (Annotated) 

499.  The  question  of  the  negligence  of  a 
common  laborer  in  coming  in  contact  with 
the  unguarded  cogwheels  of  an  elevator 
motor  while  attempting  to  oil  them  is  for 
the  jury,  where  it  does  not  conclusively  ap- 
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pear  that  he  knew  the  wheels  were  uncov- 
ered at  the  time  he  was  killed,  or  that  he 
had  ever  worked  about  the  motor  or  at- 
tempted to  oil  it,  or  that  he  had  such  a 
genei-al  knowledge  of  or  familiarity  with  the 
dangers  incident  thereto  as  would  enable 
him  to  avoid  injury  by  the  exercise  of  due 
care.  Peterson  v.  Merchants'  Ele\ator  Co. 
37:816,  126  N.  W.  534,  111  Minn.  105. 

500.  The  question  of  the  negligence  of  an 
employee  in  coming  in  contact  with  un- 
guarded machinery  is  for  the  jury  unless 
the  danger  is  such  as  no  prudent  man  would 
incur  under  the  circumstances,  when  it  be- 
comes a  question  of  law.  Hill  v.  Saugestad, 
aa:  634,  98  Pae.  524,  53  Or.  178. 

501.  Where  the  statutes  relieve  a  serv- 
ant of  the  hazard  of  assuming  the  risk  of 
working  about  unguarded  gearing,  a  serv- 
ant employed  at  live  rollers  which  carry 
lumber  from  a  saw  is  not  negligent  per  se 
in  failing  to  replace  the  guard  or  to  notify 
the  employer  when  any  insufficiently  fas- 
tened guard  which  protects  him  from  the 
gearing  falls  away,  where  it  docs  not  ap- 
pear tliat  he  had  the  tools  to  replace  it, 
and  his  work  keeps  him  on  the  jump,  so 
that  he  has  no  opportunity  to  notify  the 
master  without  stopping  the  machinery, 
which  he  is  not  shown  to  have  authority  to 
do.  West  V.  Bayfield  Mill  Co.  45:  134,  128 
N.  W.  992,  144  Wis.  106. 

502.  One  operating  a  sewing  machine 
which  is  driven  by  an  unguarded  shaft  run- 
ning beneath  it  is  not  negligent  per  se  in 
roaciiing  under  the  machine  to  recover  a 
dropped  shuttle,  so  as  to  prevent  her  holding 
the  em])loyer  liable  in  case  her  hair  is 
caught  in  the  shaft  to  her  injury,  but  the 
question  is  one  of  fact  for  the  jury.  Jialzer 
v.  Waring,  48:  834,  95  N.  E.  257,  176  Ind. 
585.  (Annotated) 

503.  It  is  a  question  for  the  jury  whether 
an  oiler  on  a  coal  dock  is  required  by  the 
duties  of  his  employment  -^to  inspect  the 
machinery  and  appliances  with  and  about 
which  he  performs  his  duties,  and  to  keep 
and  maintain  the  same  in  repair,  so  as  to 
relieve  the  master  from  liability  for  his 
injury  due  to  a  defective  appliance,  where 
the  evidence  shows  that  his  duties  were  to 
oil  the  various  gearings  and  bearings  of 
the  machinery  attached  to  the  plant,  and 
such  other  work  as  he  was,  from  time  to 
time,  directed  by  his  superiors;  that  he 
was  charged  with  the  additional  duty  of  in- 
spection and  repairing  defects  in  the  ma- 
chinery or  appliances,  and.  when  he  could 
not  do  80  himself,  to  report  them  to  his 
superiors;  but  the  evidence  is  not  con- 
clusive that  the  master  intended  to  impose 
upon  him  the  entire  responsibility  for  the 
safe  condition  of  the  premises,  or  the  per- 
formance of  its  own  obligations  to  keep  the 
machinery  in  working  order  and  free  from 
defects.  Benson  v.  Lehigh  Vallev  Coal  Co. 
50:  170,   144  N.  W.  774,  124  Minn.  222. 

504.  Whether  or  not  an  employee  injured 
by  the  use  of  a  deflective  cant  hook  knew 
or  should  have  known  of  its  defective  con- 
dition is,  under  all  the  evidence  in  the  case, 
a  question  for  the  jury.  Parker  v.  W.  C. 
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I  Wood   Lumber  Co.   40:  832,   54   So.  252,   98 
Miss.    750. 

—  obeying  command. 

See  also  infra,  517.  • 

505.  The  jury  must  determine  whether  or 
not  an  employee,  in  attempting,  under  di- 
rection of  his  foreman,  to  perform  work 
with  insufficient  help,  acted,  with  knowl- 
edge, actual  or  implied,  of  the  danger,  as 
an  ordinarily  prudent  man  sliould  not  have 
done.  Pigford  v.  Norfolk  boutliern  II.  Co. 
44:  865,  75  S.  E.  860,  160  N.  C.  93. 

506.  Whether  the  hazard  was  so  great 
that  a  reasonably  prudent  employee  would 
not  have  undertaken  the  service  required 
when  ordered  into  a  place  of  danger,  and 
whether,  when  undertaken,  he  proceeded 
with  reasonable  care,  are,  where  the  evi- 
dence is  conflicting,  questions  of  fact  for 
the  jury.  St.  Louis  &  S.  F.  R.  Co.  v. 
Morris,   13:  iioo,  93  Pac.  153,  76  Kan.  836. 

507.  It  is  a  question  for  the  jury  whether 
the  danger  of  cleaning  a  machine  while  it 
was  in  motion,  in  the  manner  directed  by 
a  superintendent,  was  so  obvious  that  the 
employee  was  guilty  of  negligence  in  obey- 
ing the  command.  Moore  v.  Dublin  Cotton 
Mills,  10:  772,  56  S.  E.  839,  129  Ca.  609. 

—  employees  in  mine. 

508.  That  a  miner,  in  lighting  a  fuse  to 
discharge  a  blast,  by  the  premature  ex- 
plosion of  which  he  was  injured,  stood  in 
front  of  the  opening  in  which  the  dynamita 
was  placed,  instead  of  on  either  side,  where 
he  would  have  been  in  safety,  does  not  ren- 
der him  negligent  as  matter  of  law,  where  ^ 
this  was  the  usual  method  of  doing  the 
work,  and  no  injury  would  have  resulted  if 

the  fuse  had  not  been  defective.  Wiita  v. 
Interstate  Iron  Co.  16:  128,  115  N.  W.  169, 
103  Minn.  303. 

509.  The  jury  must  determine  whether  or 
not  an  employee  in  a  mine,  knowing  of  wa- 
ter in  a  neighboring  mine,  knew,  or  ought 
to  have  known,  the  danger  to  himself  there- 
from. Williams  v.  Sleepy  Hollow  Min.  Co. 
7:  1 170,  86  Pac.  337,  37  Colo.  62. 

—  railroad  employees. 

510.  The  jury  must  decide  whether  or  not 
a  rule  of  a  railroad  company  applied  to  an 
employee  at  the  time  he  was  injured,  so  as 
to  relieve  the  company  from  liability  for 
the  injury  because  of  his  disobedience  of  it, 
where  under  the  evidence  there  is  good  rea- 
son to  doubt  whether  it  did  or  not.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  v.  Lovell,  47: 
909,  132  S.  W.  569.  141  Ky.  249. 

511.  The  fact  that  a  train  was  inspected 
and  found  to  be  in  good  order  shortly  be- 
fore a  brakeman  was  killed  by  going  be- 
tween the  cars  while  in  motion  does  not  so 
conclusively  show  that  there  was  no  occa- 
sion for  his  doing  so  as  to  make  the  ques- 
tion of  his  negligence  in  so  doing  one  of 
law.  Korab  v.  Chicago,  R.  I.  &  P.  R.  Co. 
41:  32,  128  N.  W.  529,  149  Iowa,  711. 

512.  A  locomotive  engineer  is  not  bound, 
as  matter  of  law,  to  slacken  his  speed  upon 
seeing  a  hand  car  on  the  track,  with  men 
at  work  near  it,  until  he  knows  or  has 
reasonable  ground  to  believe  that  it  will 
not   be   removed   in   time   to   let   his  train 
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pass,  failure  to  do  which  will  be  such  neg- 
ligence as  to  preclude  recovery  in  case  the 
track  is  so  defective  that  his  engine  is  de- 
railed to  his  injury.  Chicago  G.  VV.  R.  Co. 
V.  McCormick,  47:' i8,  200  Fed.  375,  118  C. 
C.  A.  527. 

513.  The  question  of  the  contributory 
negligence  of  an  employee  on  outfit  cars  of 
a  railroad  company,  who  is  injured  by  col- 
lision of  an  engine  with  the  cars  while  they 
are  standing  iipon  a  switch,  is  for  the  jury, 
where,  upon  discovering  the  imminence  of 
the  collision,  sJie  immediately  endeavors  to 
leave  the  cars,  but  is  unable  to  do  so  be- 
fore the  collision.  Pugmire  v.  Oregon  Short 
Line  R.  Co.  13:  565,  92  Pac.  762,  33  Utah, 
27. 

514.  Whether  or  not  the  negligence  of  a 
railroad  ftnductor,  Avho,  in  his  work,  neg- 
ligently placed  himself  in  the  way  of  an 
expected  passenger  train,  will  preclude  his 
holding  the  railroad  companj^  liable  for  in- 
juries received  from  the  train,  is  for  the 
jury,  wiiere  the  evidence  tends  to  show  that 
the  train  was  running  at  an  extraordinary 
and  illegal  rate  of  speed,  not  under  full 
control  as  required  by  the  company's  rule, 
and  might  have  been  stopped  before  strik- 
ing him  after  the  engineer  discovered  that 
he  was  so  absorbed  in  his  work,  that  he 
was  not  conscious  of  his  peril;  since  these 
facts,  if  found  to  exist,  would  justify  an 
inference  of  reckless  and  wanton  negligence, 
justifying  a  recovery  notwithstanding  the 
negligence  of  the  plaintiff.  Neary  v.  North- 
ern P.  R.  Co.  19:  446,  97  Pac.  944,  37  Mont. 
401. 

515.  Where  the  evidence  is  conflicting  the 
question  whether  a  locomotive  engineer,  in- 
jured through  derailment  of  his  engine,  op- 
erated the  train  in  a  dangerous  manner  and 
contrary  to  orders,  and,  if  so,  whether  or 
not  his  act  contributed  to  his  injury,  is  for 
the  jury.  Morgan  v.  Rainier  Beach  Lumber 
Co.  22:  472,  98  Pac.  1120,  51  Wash.  335. 

—  infant  employees. 

516.  Whether  an  infant  possessed  suffi- 
cient mental  capacity  to  comprehend  and 
avoid  the  dangers  incidental  to  his  em- 
ployment, and  whether  he  was  aware  of 
his  danger,  and  could  have  avoided  it  by  the 
use  of  such  care  as  might  reasonably  be  ex- 
pected in  one  of  his  age,  are  questions  of 
fact  for  the  jury  in  an  action  brought  by 
one  under  fourteen  years  of  age,  to  recover 
damages  for  personal  injuries  received  in 
the  course  of  his  employment,  the  dangers 
of  which  it  was  alleged  he  had  not  sufficient 
mental  capacity  to  comprehend.  Ewing  v. 
Lanark  Fuel  Co.  29:487,  65  S.  E,  200,  65 
W.  Va.  726. 

517.  Failure  of  a  thirteen-year-old  boy  to 
stop  and  reflect  upon  the  danger  of  the 
proceeding  before  attempting  to  obey  the 
sudden  command  of  his  foreman  to  remove 
threads  caught  in  a  moving  cogwheel  docs 
not,  as  matter  of  law,  render  him  guilty  of 
negligence,  wliere  he  does  not  put  his  hands 
upon  the  cogs,  but  grasps  the  threads,  which, 
being  too  strong  for  him  to  break,  draw  his 
hand  into  the  cogs.  Dougherty  v.  Dobson, 
8:  90,  03  Atl.  748,  214  Pa.  252. 
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]  518.  Whether  a  boy  twelve  years  of  age, 
j  employed  as  door  tender  at  the  entry  of  a 
mine,  who  was  run  over  and  killed  by  mine 
cars,  Mas  of  such  capacity  as  rendered  him 
chargeable  with  contributory  negligence,  is 
a  question  for  the  jury.  Bare  v.  Crane 
Creek  Coal  &  C.  Co.  8:  284,  55  S.  E.  907,  61 
W.  Va.  28. 

519.  Where  a  boy  under  fifteen  years  of 
age  was  employed  m  a  sawmill  to  sort  laths 
near  a  lath  macliine,  the  saws  of  which  were 
partially  covered  except  when  the  table  of  the 
macliine  was  released  by  a  trip  which  came 
througli  the  floor  about  an  inch,  and  around 
which  waste  pieces  of  laths  and  damp  saw- 
dust had  been  allowed  to  accumulate,  and 
was  injured  by  having  his  arm  caught  in 
the  saw  to  the  lath  machine,  on  which  he 
had  sat  down  to  rest,  and  the  evidence  tends 
to  show  that,  in  attempting  to  rise,  he 
slipped,  releasing  the  trip,  thus  causi}ig  tlie 
table  to  swing  and  his  arm  to  strike  the 
saw,  the  questions  of  hia  contributory  neg- 
ligence and  assumption  of  risk  are  for  the 
jury,  the  boy  never  having  been  told  not  to 
sit  on  the  machinery,  and  having  had  an  in- 
adequate knowledge  of  its  dangers  and  con- 
ditions. Jacobson  v.  Merrill  &  Ring  Mill 
Co.  22:  309,  119  N.  W.  510,  107  Minn.  74. 
Assumption  of  risk. 

Nonsuit,  see  infra,  702. 
Directing  verdict,  see  infra,  758,  760. 
See  also  supra,  489,  490,  504,  519;  Masteb 
AND  Servant,  558,  559,  571,  587. 

520.  Questions  of  assumed  risk  and  con- 
tributory negligence  may  become  questions 
of  law  where  the  facts  and  the  inferences  to 
be  drawn  from  them  are  admitted.  East 
St.  Louis  &  Suburban  R.  Co.  v.  Kath,  15: 
1 109,  83  N.  E.  533,  232  111.  126. 

521.  Where  the  evidence  is  conflicting,  the 
questions  of  assumption  of  risk  and  contrib- 
utory negligence  are  for  the  jury,  in  an  ac- 
tion against  the  master  for  negligent  in- 
juries to  his  servant.  Johnson  v.  Griflith- 
Sprague  Stevedoring  Co.  8:  432,  88  Pac.  193, 
45  Wash.  278. 

522.  The  question  of  a  servant's  assump- 
tion of  risk  and  contributory  negligence  are 
for  the  jury  where  it  appears  that,  while  en- 
gaged at  night  in  shoveling  coal  at  an  ele- 
vator, he  also  had  charge  of  an  engine  which 
operated  the  elevator,  and  which  was  located 
in  a  small  engine  house,  that  he  had  done 
his  work  with  safety  under  the  same  condi- 
tions for  several  months,  and  that,  al- 
though he  had  some  opportunity  to  observe 
that  the  belt  and  pulley  connected  there- 
with, upon  which  he  fell  and  was  injured, 
were  unguarded,  it  was  not  shown  how 
often  he  had  opportunity  to  observe,  or  how 
bright  the  light,  or  that  he  appreciated  the 
risk  of  falling  in  the  direction  of  the  shaft 
while  it  was  in  operation,  and  of  being  hurt. 
Rase  V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R. 
Co.  21:  138,  120  N.  W.  360,  107  Minn.  260. 

523.  The  jury  must  determine  whether  or 
not  the  defect  in  a  ladder  furnished  an  em- 
ployee for  vise  in  his  employment,  which 
caused  an  injury  to  the  employee,  was  so 
obvious    that    the    employee    assumed    the 
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risk.    Pacific  Teleph.  &  Teleg.  Co.  v.  Starr, 
46:  1123,  206  Fod.  157,  124  C.  C.  A.  223. 

524.  Whether  the  dangers  of  a  place  in 
which  a  servant  is  directed  to  work  were  so 
plain  and  obvious  that  persons  would  not 
diller  concerning  it,  so  tliat  the  servant  as- 
sumes the  risk  of  working  there  over  the 
positive  assurance  of  the  muster  that  it  is 
safe,  is  a  question  for  the  jury.  Hiigar  v. 
Walla  Walla,  19:  367,  97  Pac.  498,  50  Wash. 
470. 

625.  That  one  of  the  two  metal  projec- 
tions or  lugs  by  means  of  which  the  grooved 
wheels  on  which  a  movable  ladder  was 
operated  were  prevented  from  leaving  the 
track  on  which  they  ran  was  broken  off 
cannot  be  said  to  constitute,  as  matter  of 
law,  an  obvious  defect  charging  an  em- 
ployee using  the  ladder  with  assumption  of 
the  risk  of  injury,  but  the  question  is  for 
the  jury.  Rogers  v.  Roe  (N.  J.  Err.  & 
App.)    13:  691,  66  Atl.  408,  74  N.  J.  L.  615. 

626.  It  cannot  be  said,  as  matter  of  law, 
that  the  dangers  incident  to  placing  a  belt 
upon  the  pulleys  of  a  threshing  machine 
while  in  motion  were  so  obvious  to  an  un- 
skilled workman  that  he  ought  in  reason  to 
have  understood  and  avoided  them.  Max- 
son  v.  J.  I.  Case  Threshing  Mach.  Co.  16: 
963,  116  N.  W.  281,  81  Neb.  546. 

527.  The  jury  must  determine  whether 
or  not  one  employed  on  the  platform  over 
which  runs  a  chain  conveyer  knew  or  ought 
to  have  known  that  the  holes  for  the  sprock- 
et wheels  were  large  enough  to  permit  his 
foot  to  be  drawn  in,  and  whether  or  not  he 
had  any  reason  to  expect  that  in  the  per- 
formance of  his  duties  his  foot  would  be 
near  enough  to  the  hole  to  make  it  danger- 
ous, so  as  to  assume  the  risk  of  injury  in 
continuing  his  work.  Kanz  v.  J.  Neils 
Lumber  Co.  36:  269,  131  N.  W.  643,  114 
Minn.   466. 

528.  The  jury  must  determine  whether  or 
not  an  employee  engaged  in  blasting  in 
hard,  over  soft,  rock,  where  the  blasts  may 
explode  downward  into  the  soft  rock  with- 
out indicating  whether  they  have  exploded 
or  not,  assumes  the  risk  of  injury  from  the 
explosion  of  more  than  one  blast  at  once 
over  his  protest,  since  he  cannot  be  said, 
as  matter  of  law,  voluntarily  to  have  en- 
countered a  certain  imminent  and  palpable 
danger.  Jobe  v.  Spokane  Gas  &  Fuel  Co. 
48:  931,   131   Pac.  235,  73  Wash.   1. 

529.  The  question  of  the  assumption  of 
risk  on  the  part  of  an  employee  whose  du- 
ties require  him  to  be  near  stored  dynamite 
is  for  the  jury,  where  he  was  inexperienced, 
and  not  shown  to  have  appreciated  the  grav- 
ity of  his  peril.  Brown  v.  West  Riverside 
Coal  Co.  28:  1260,  120  N.  W.  732,  143  Iowa, 
662. 

530.  An  experienced  miner  cannot  be  said, 
as  matter  of  law,  to  have  assumed  the  risks 
due  to  Ihe  negl  gence  of  his  employer  in 
furnishing  defective  fuse,  imless  he  knew 
and  appreciated  the  danger.  Wiita  v. 
Interstate  Iron  Co:  16:  128,  115  N.  W.  169, 
103  Minn.  303. 

—  obeying   direction   of  master.  | 

631.  The  question  whether  or  not  an  em- 
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ployee  assumed  the  risk  of  an  injury  from 
following  the  direction  of  his  master  need 
not  be  submitted  to  the  jury,  where  the 
facts  are  admitted  and  the  undertaking  was 
so  obviously  dangerous  that  no  prudent  man 
would  have  undertaken  it.  Liiidsey  v.  Hol- 
lerback  &  M.  Contract  Co.  4:  830,  92  S.  W. 
294,  29  Ky.  L.  Rep.  08. 

—  promise  to  remove  cause  of  danger. 

532.  Whether  or  not  the  danger  from  a 
defective  appliance  which  the  master  has 
promised  to  repair  is  so  great  that  a  reason- 
ably prudent  person  would  not  assume  the 
risk  IS  for  the  jury.  Comer  v.  Meyer 
(N.  J.  Err.  &  App.)  29:  597,  74  Atl.  497, 
78  N.  J.  L.  464. 

533.  Where  the  time  within  which  a  mas- 
ter promised  to  repair  a  defective  machine 
is  clearly  specified  there  is  no  qutstion  for 
the  jury  of  a  reasonable  time  for  the  per- 
formance. Andrecsik  v.  New  Jersey  Tube 
Co.  (N.  J.  Err.  &  App.)  4:  913,  63  Atl.  719, 
73  N.  J.  L.  604. 

—  railroad  employees. 
See  also  infra,  537. 

534.  The  question  whether  or  not  a  rail- 
road track  is  in  such  bad  condition  that 
no  person  of  ordinary  intelligence  and  pru- 
dence would  have  incurred  the  risk  of  using 
it  is  for  the  jury  in  an  action  for  injury 
to  an  engineer  by  derailment  of  the  engine, 
where  the  evidence  is  not  such  as  to  leave 
no  room  for  two  opinions.  Morgan  v. 
Rainier  Beach  Lumber  Co.  22:  472,  98  Pac. 
1120,  51  Wash.  335. 

535.  Whether  or  not  a  railroad  engineer, 
who  when  between  two  stopping  places,  dis- 
covered defects  in  the  eccentric  straps  on 
his  engine  assumed  the  risk  of  personal  in- 
jury therefrom  by  proceeding  after  having 
made  imperfect  repairs,  is  for  the  jury 
where  it  appears  that  the  engine  with  entire 
safety  ran  18 V2  out  of  a  possible  19  mile^ 
after  the  repairs  before  the  repaired  strap 
broke,  throwing  back  the  lever  which  caused 
the  injuries  complained  of.  Koreis  v.  Min- 
neapolis &  St.  L.  R.  Co.  25:  339,  122  N.  W. 
668,  108  Minn.  449. 

—  infant  employees. 

530.  A  minor  servant,  though  14 
years  old  or  over,  and  1  resumptively  ca- 
pable of  recognizing  and  appreciating  dan- 
ger, is  not  held,  as  matter  of  law,  to  have 
assumed  the  ordinary  risk  of  injury  in- 
cident to  his  employment,  except  in  very 
plain  cases,  unless  his  knowledge  of  the 
danger  and  means  of  avoiding  it  alTirmative- 
ly  appears,  or  warning  thereof  and  instruc- 
tion as  to  provision  against  it  are  shown 
to  have  been  given  by  the  master.  Adams 
v.  Chesapeake  &  O.  R.  Co.  52:  175,  80  S.  E. 
1115,  73  W.  Va.  698. 

537.  Unreasonably  long  service  without 
sleep,  at  night,  without  a  light,  about  a 
double-track  railroad  on  which  trains  are 
passing  in  both  directions,  is  attended  by 
a  peculiar  risk  of  injury  which  a  minor 
servant  seventeen  years  of  age,  is  not  held, 
as  matter  of  law,  to  have  assumed,  in  the 
absence  of  proof  of  warning  thereof  and 
instruction  as  to  means  of  avoidance,  or 
previous    service    of    such    length    without 
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sleoT),  or  some  other  fact  from  which  knowl- 
edge of  tlie  peculiar  danger  and  assumption 
of  the  risk  can  be  inferred.  Adams  v.  Ches- 
apeake &  0.  R.  Co.  52:  175,  80  S.  E.  1115, 
73  W.  Va.  698. 

e.  Other  cases. 

(See  also   same  heading  in   Digest   L.R.A. 

1-10.) 

See  also  Negligence,  43,  148. 

538.  The  jury  must  determine  whether 
or  not  a  railroad  company  is  negligent  in 
j)ermitting  car  doors  to  swing  unfastened 
while  the  train  is  passing  a  warehouse  plat- 
form, so  that  they  strike  and  crush  the 
platform  to  the  injury  of  a  person  stand- 
ing thereon.  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Jackson,  31 :  980,  132  S.  W.  206,  96  Ark. 
469. 

539.  The  failure  of  an  express  messenger 
on  a  railroad  train  to  have  his  doors 
cliained,  as  required  by  the  rules  of  the 
company,  does  not,  as  matter  of  law,  defeat 
liability  on  an  indemnity  bond  for  loss 
through  robbery,  where  it  guaranteed  his 
emplojer  against  liability  for  loss  sustained 
by  his  culpable  negligence  in  conducting  the 
duties  pertaining  to  his  position,  which 
term  is  defined  to  mean  failure  to  exercise 
the  degree  of  care  which  men  of  ordinary 
prudence  usually  exercise  in  regard  to  tlieir 
own  affairs,  since,  whether  or  not  he  com- 
mitted anything  of  that  character  is  a 
question  of  fact.  Great  Northern  Express 
Co.  V.  National  Surety  Co.  31:  775,  129  N. 
W.   127.   113   Minn.   162.  (Annotated) 

540.  The  jury  must  determine  whether  or 
not  the  servant  of  a  motor  manufacturer  is 
negligent  in  setting  machinery  in  motion 
while  an  inspector  has  his  hand  in  it  so 
that  motion  will  cause  injury.  Johrtson  v. 
E.  C.  Ciark  Motor  Co.  44:  830,  139  N.  W. 
30,  173  Mich.  277. 

541.  The  question  of  the  negligence  of  the 
bottler  of  aerated  water,  a  bottle  of  which 
exploded  to  the  injury  of  a  servant  of  its 
customer,  is  for  the  jury  in  an  action  by 
the  servant  to  hold  it  liable  for  the  injury, 
where  circulars  sent  out  by  it  indicated  its 
knowledge  of  the  liability  of  bottles  to  ex- 
plode, and  the  evidence  tended  to  show  that 
tests  applied  by  it  to  bottles  sent  out  were 
not  adequate  to  justify  the  conclusion  that 
they  would  not  burst  imder  customary 
usage,  with  the  knowledge  of  which  defend- 
ant might  reasonably  be  chargeable.  Tor- 
gesen  v.  Schultz,  18:  726,  84  N.  E.  956,  192 
N.  Y.  156. 

Contributory  negligence. 

Of  shipper  of  live  stock,  see  Carriers,  907. 

542.  Wliether  or  not  a  customer  uses  due 
care  in  passing  along  an  aisle  in  a  depart- 
ment store,  looking  around  at  the  surround- 
ing goods,  rather  than  at  the  floor  in  a 
search  for  obstacles,  is  a  question  for  the 
jury.  Bloomer  v.  Snellenburg,  21:464,  69 
Atl.  1124,  221  Pa.  25. 

543.  Whether  the  acceptance  of  a  wagon 
wit!i  a  piece  .from  5  to  8  inclies  long  broken 
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from  the  end  of  the  shaft  constitutes  con- 
tributory negligence  barring  recovery  for 
damages  resulting  from  a  runaway  caused 
by  the  dropping  of  the  shaft  from  the  tug 
is  for  the  jurj',  where  it  appears  that  the 
shaft  still  projected  6  inches  beyond  the 
tug,  and  that  assurance  was  given  by  the 
stableman  from  whom  the  wagon  was  hired 
that  tlie  broken  shaft  did  not  interfere 
with  the  wagon's  efficiencv.  Opdycke  v. 
Public  Service  R.  Co.  (N.  J.  Err.  &  App.) 
29:  71,  76  Atl.  1032,  78  N.  J.  L.  576. 

544.  The  jury  must  say  whether  or  not 
the  negligence  of  a  member  of  a  hunting 
party  who,  in  violation  of  the  understanding 
between  tlieni  as  to  the  stations  which  they 
should  take,  attempts  to  approach  the  sta- 
tion of  one  of  them  through  bushes  which 
conceal  him,  is  a  contributory  cause  to  his 
injury,  whicli  will  prevent  his  holding  the 
latter  liable  for  shooting  him  under  the 
mistaken  belief  that  tiie  movement  of  the 
bushes  is  caused  bv  game.  Rudd  v.  Byrnes, 
26:  134,   105  Pac.  957,  156  Cal.  636. 

545.  The  jury  must  determine  the  question 
of  the  negligence  of  an  inspector  who, 
as  an  invitee  of  the  owner,  enters  a  build- 
ing under  the  guidance  of  an  employee 
therein,  and  is  taken  for  the  first  time, 
without  warning,  into  a  dark  room  con- 
taining a  pit  into  which  he  falls  to  his  in- 
jury. Dashields  v,  W.  B.  Moses  &  Sons,  31: 
380,  35   App.   D.   C.   583. 

546.  The  question  whether  or  not  one  who 
goes  into  a  dimly  lighted  passageway  in 
a  warehouse  with  which  he  is  unfamiliar, 
and  falls  into  an  unprotected  elevator  shaft, 
is  guilty  of  contributory  ne'jjiigence,  is  one 
for  the  jury.  Pauckner  v.  Wakem,  14:  11 18, 
83  N.  E.  202,  231  111.  276. 

Tovrard  helpless  or  sick  person. 

547.  In  an  action  to  recover  damages  for 
personal  injuries  due  to  exposure  alleged  to 
have  been  caused  by  the  negligence  of  the 
defendant,  who  sent  the  plaintiff,  while  in 
a  fainting  and  helpless  condition,  away  from 
his  house,  where  he  was  by  invitation,  and 
he  was  found  next  morning  nearly  frozen 
to  death  at  a  point  by  the  roadside  where  ho 
had  fallen  from  his  cutter,  the  question  of 
defendant's  negligence  should  be  submitted 
to  the  jury,  Avhere  it  appears  that  defendant 
knew  that  plaintiff  was  seriously  ill,  and 
that  he  was  incapable  of  holding  the  reins 
to  guide  his  team  when  he  was  placed  in  the 
cutter.  Depue  v.  Flateau,  8:  485,  111  N.  W. 
1,  100  Minn.  299. 

Of  or  tow^ard  children. 

548.  Whether  or  not  an  opening  in  a  flume 
in  which  water  is  running,  which  is  main- 
tained by  a  municipal  corporation  on  an 
open  space  used  by  children  as  a  play- 
ground, adjoining  a  highway,  is  of  such 
character  as  to  be  attractive  and  alluring 
to  such  children,  is  a  question  for  the  jury. 
Bjork  y.  Tacoma,  48:  331,  135  Pac.  1005,  76 
Wash.    225. 

549.  The  court  cannot  say,  as  matter  of 
law,  that  city  ofTicials  should  not  foresee 
that  boys  may  go  into  an  unguarded  con- 
duit for  a  distance  of  over  600  feet,  near. 
ly  400  feet  of  which  is  totally  dark,  in  order 
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to  play,  and  that  they  may  fall  into  water 
coming  into  the  conduit  at  that  point,  and 
be  drowned,  so  as  to  render  it  error  to  re- 
fuse to  direct  a  verdict  in  favor  of  the  city 
in  an  action  to  hold  it  liable  for  the  death 
of  a  boy  so  drowned.  Brown  v.  Salt  T^ke 
City,   14:  6x9,  93  Pac.  570,  33  Utah,  222. 

550.  The  question  of  the  contributory 
negligence  of  an  eight-year-old  child  in 
playing  near  a  leaky  gate  valve  in  a  gas 
main  cannot  be  decided  by  the  court  as 
matter  of  law,  although  he  had  been  warned 
bj'  his  parents  to  keep  away  from  it. 
United  States  Natural  Gas  Co.  v.  Hicks, 
23:  249,  119  S.  W.  1G6,  134  Ky.  12. 

551.  The  question  of  contributory  negli- 
gence, in  an  action  by  a  mother  for  the 
death  of  her  eight-year-old  boy  wlio  went 
into  a  dark,  unguarded  underground  water 
conduit  for  a  distance  of  600  feet  in  or- 
der to  play,  and  there  met  his  death,  is  one 
of  fact  for  the  jury.  Brown  v.  Salt  Lalce 
City,  14:  619,  93  Pac.  570,  33  Utah,  222. 
Transportation  of  animals. 

552.  Ihe  court  cannot  decide  as  matter  of 
law  that  a  railroad  company  was  not  negli- 
gent in  failing  to  forward  stock  from  a  yard 
where  it  had  been  unloaded  for  rest  before 
the  customary  time  for  forwarding  ship- 
ments arriving  on  the  train  which  brought 
it,  wliere  it  had  already  been  delayed  en 
route,  an  earlier  train  might  have  carried 
it,  and  a  congestion  of  business  was  antici- 
pated which  might  interfere  with  tlie  move- 
ment of  the  train  which  would  ordinarily 
have  carried  it.  Daoust  v.  Chicago,  R.  I.  & 
P.  R.  Co.  34:  637,  128  N.  W.  1106,  149  Iowa, 
650. 

553.  Whether  or  not  those  in  charge  of 
stock  were  negligent  in  refusing  to  permit 
it  to  be  unloaded  for  rest  at  a  certain  place 
when  it  had  been  in  the  car  only  about  five 
hours,  without  any  knowledge  of  possible 
delays  which  would  prevent  its  reaching 
destination  without  unloading,  and  whether 
such  negligence  contributed  to  its  being  held 
at  the  next  resting  place,  so  that  it  was 
caught  in  a  flood,  are  questions  for  the 
jury  in  an  action  to  hold  the  carrier  lia- 
ble for  the  loss.  Daoust  v.  Chicago,  R.  I. 
&  P.  R.  Co.  34:  637,  128  N.  W.  1106,  149 
Iowa,  650. 

554.  The  question  of  the  negligence  of  a 
carrier  in  separating  the  pens  for  susceptible 
cattle  from  those  infected  with  Texas  fever 
ticks,  by  a  dead  alley  10  feet  wide,  without 
maintaining  a  tight  partition  between  them, 
is  for  the  jury,  where;  thore  is  evidence  tend- 
ing to  show  that  the  tick  might  travel 
across  this  space.  Baltimore  &  O.  R.  Co.  v. 
Dever,  26:  712,  75  Atl.  352,  112  Md.  296. 

555.  In  an  action  to  recover  damages  for 
the  death  of  a  horse  being  transported  under 
a  special  contract  by  which  the  common-law 
liability  of  the  common  carrier  was  so  modi- 
fied that  the  carrier  was  liable  for  injuries 
arising  only  from  fraud  or  gross  negligence, 
the  carrier  may  defend  by  pleading  and 
proving  that  its  engineer  upon  the  train  on 
which  the  animal  was  shipped  suddenly  be- 
came insane  and  caused  the  engine  to  col- 
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lide  with  the  train ;  and  it  will  be  for  the 
jury  to  say  whether  the  carrier  did  not 
know  or  could  not,  by  the  exercise  of  proper 
care,  have  known  of  it,  and  whether  it  exer- 
cised due  diligence  in  view  of  the  situation 
and  circumstances  disclosed  by  the  evidence. 
Central  of  Georgia  R.  Co.  v.  Hall,  4:  898, 
52  S.  E.  679,  124  Ga.  322. 

556.  Whether  the  consignor  of  a  horse 
which  became  ill  from  exposure  in  transit, 
and  which  was  delivered  to  him  by  the  car- 
rier at  its  connecting  point  with  another 
line,  was  guilty  of  negligence  contributing 
to  the  death  of  the  animal,  in  loading  it.  un- 
der the  supervision  of  a  competent  veterin- 
ary surgeon,  to  a  veterinary  hospital  2 
miles  distant  and  through  a  storm  which 
had  arisen,  is  a  question  of  fact  for  the 
jury.  Wente  v.  Chicago,  B.  &  Q.  R.  Co.  15: 
756,  115  N.  W.  859,  79  Neb.  179. 

lioss    of    parcel    from    carrier's    check 
room. 

557.  The  question  of  the  negligence  of  a 
carrier  from  whose  check  room  a  parcel 
disappears  so  that  it  cannot  be  found  is 
for  the  jury,  where  it  appears  that  the 
check  room  was  left  unattended  at  differ- 
ent times  whenever  the  attendant's  services 
were  required  at  trains.  Fraam  v.  Grand 
Rapids  &  I.  R.  Co.  29:  834,  126  N.  W.  851, 
161  Mich.  556. 

i  Sale  of  drugs. 

558.  Whether  or  not  a  druggist,  in  sell- 
ing opium  without  a  prescription,  used  rea- 
sonable care  to  satisfy  himself  that  it  was 
obtained  for  a  legitimate  purpose,  as  re- 
quired by  statute,  is  a  question  for  the 
jury.  Katzraan  v.  Com.  30:  519,  130  S.  W. 
990,  140  Ky.  124. 
VTarehonsemen. 

559.  Whether  or  not  a  warehouseman 
exercised  due  care  to  provide  a  place  rea- 
sonably adequate  and  safe,  as  regards  fire, 
for  tlve  storage  of  goods  intrusted  to  him, 
is  for  the  jury,  where  it  appears  tliat  he 
placed  them  in  an  iron-covered  wooden 
building  adjoining  a  dilapidated  wooden 
barn  used  as  a  livery  stable,  which  was 
draped  with  cobwebs  and  contained  large 
quantities  of  other  inflammable  material,  in- 
cluding hay,  which  protruded  tlirough  the 
cracks,  and  that  hay  had  been  thrown  out 
along  the  edge  of  the  barn.  Locke  v.  Wiley, 
24:  1117,  105  Pac.  11,  81  Kan.  143. 
Place  of  amusement. 

560.  It  is  a  question  for  the  jury  what 
precaution  and  care  should  be  taken  by  the 
management  of  a  baseball  exhibition  to 
warn  and  safeguard,  against  the  dangers 
incident  to  the  fame,  spectators  who  have 
taken  a  seat  in  ti  e  open  without  knowledge 
of  the  dangers  incurred  thereby.  Wells  v. 
Minneapolis  Baseball  &  A.  Asso.  46:  606, 
142  N.  W.  706,  122  Minn.  327. 

561.  The  jury  must  determine  the  ques- 
tion of  the  duty  of  the  keeper  of  a  place  of 
amusement  to  keep  clear  of  articles  whicK 
will  fall  therefrom,  the  platform  of  a  band 
stand  which  is  erected  above  seats,  provided 
for  patrons.  Williams  v.  Mineral  City 
Park  Asso.  i:  427,  102  N.  W.  783,  128  Iowa, 
32. 
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562.  The  jury  must  determine  whether  or 
not  proviuiiig  a  cliute  beginning  18  feet 
from  tiie  ground  and  descending  at  an  angle 
of  35  to  40  degrees  as  the  only  exit  from 
a  building  of  a  concessioner  in  an  amuse- 
ment park  is  such  negligence  as  to  render 
the  owner  of  the  park,  who  receives  a 
percentage  of  the  receipts  of  the  building 
as  compensation  for  the  concession,  liable 
for  an  injury  caused  by  its  use.  Stickel  v. 
Riverview  Sharpshooters'  Park  Co.  34:  659, 
95  X.  E.  445,  2.50  111.  452. 

Injuries  on  railroad  right  of  way. 
Injury   at   crossing,    see   supra,    434-439. 
Direction  of  verdict,  see  infra,  765. 
Kegligonce  in  failing  to  look  or  listen  for 

trains  before  crossing  track,  see  Rail- 

KOADS,    211. 
See  also  supra,  131,  236. 

563.  The  question  of  the  negligence  of  a 
railroad  company  in  failing  to  exercise  care 
in  operating  trains  at  a  point  used  by 
the  public  as  a  pass  way  should  not  be 
submitted  to  the  jury  where  the  use  is  not 
shown  to  be  with  the  knowledge  or  consent 
of  the  company,  nor  so  extensive  and  con- 
tinuous as  to  raise  a  presumption  of  knowl- 
edge. Louisville  &  N.  R.  Co.  v.  Daniel, 
3:  1 190,  91  S.  W.  691,  122  Ky.  256. 

564.  Whether  the  speed  of  trains  through 
a  populous  community,  where  the  presence 
of  trespassers  on  the  tracks  is  to  be  antici- 
pated, is  so  great  as  to  amount  to  negli- 
gence, is  a  question  for  the  jury.  Illinois 
C.  R.  Co.  V.  Murphy,  11:  352,  97  *S.  W.  729, 
123  Ky.  787. 

565.  Whether  or  not  a  prudent  man  who 
removes  from  a  railroad  track  a  child  play- 
ing there,  to  let  an  engine  pass  which  is  im- 
mediately to  return,  would  take  some  means 
to  ascertain  that  the  child  did  not  return  to 
a  position  of  danger  before  the  engine  again 
reached  the  place,  so  as  to  cast  that  duty 
upon  railroad  employees  in  charge  of  an  en- 
gine under  similar  circumstances,  is  a  ques- 
tion for  the  jury.  Chesapeake  &  0.  R.  Co. 
V.  Hawkins,  26:  309,  174  Fed.  597,  98  C.  C.  A. 
443. 

566.  The  question  of  negligence  on  the 
part  of  a  railroad  company  which,  without 
warning  or  signal,  runs  an  engine  onto  a 
side  track  and  into  collision  with  outfit  cars 
standing  there,  is  for  the  jury.  Pugmire  v. 
Oregon  Short  Line  R.  Co.  13:  565,  92  Pac. 
762,  33  Utah,  27. 

567.  The  court  will  not  determine,  as  mat- 
ter of  law,  whether  or  not  it  is  the  duty  of 
one  in  charge  of  a  locomotive,  upon  seeing 
a  person  in  the  act  of  going  upon  the  track 
in  front  of  it,  to  sound  a  warning  signal  in 
addition  to  endeavoring  to  stop  the  engine 
to  avoid  a  collision  with  him.  Young  v. 
Louisville  &  N.  R.  Co.  16:  301,  45  So.  238, 
153  Ala.  232. 

568.  In  an  action  for  injuries  to  a  mule, 
caused  by  its  being  struck  by  defendant's 
train  while  grazing  along  the  track,  tlie 
question  of  tlie  railroad  company's  negli- 
gence is  for  the  jury,  where  the  testimony  is 
conflicting  as  to  whether  or  not  a  whistle 
was  sounded,  or  the  bell  rung,  or  any  other 
sounds  of  warning  given,  and  it  appears 
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that  the  train  was  running  through  a  town 
at  a  high  rate  of  speed,  that  it  did  not 
slacken  speed,  and  that  the  animal  was 
seen  in  time  for  the  train  employees  to 
give  such  warnings  and  to  apply  the  brakes 
if  necessary.  Harris  v.  Missouri,  K.  &  T. 
R.  Co.  24:  858,  103  Pac.  758,  24  Okla.  341. 
—  contributory   negligence. 

569.  Whether  or  not  the  turning  of  horses 
out  to  graze  upon  uninclosed  land  near  a  de- 
pot is  such  contributory  negligence  as  will 
preclude  a  recovery  in  case  they  wander  onto 
the  tracks  and  are  killed  is  a  question  for 
the  jury.  Wilmot  v.  Oregon  R.  &  Nav.  Co. 
7:  202,  87  Pac.  528,  48  Or.  494. 

Fires. 

Directing  verdict,   see   infra,   745. 

Negligence  of  rajlroad  interfering  with  fire 

department,  see  Fiees,  18. 
See  also  supra,  130. 

570.  Unless  evidence  given  to  rebut  the 
presumption  of  actionable  negligence  aris- 
ing from  the  kindling  of  fire  by  sparks  from 
a  locomotive  is  conclusive  both  as  to  facts 
and  the  inferences  reasonably  to  be  drawn 
from  them,  the  question  of  negligence  is  for 

,the  jurv.  Continental  Ins.  Co.  v.  Chicago  & 
N.  W.  R.  Co.  5:  99,  107  N.  W.  548,  97  Minn. 
467.  (Annotated) 

571.  Whether  a  person  setting  a  fire  on 
his  own  premises  used  such  care,  caution, 
and  diligence  as  a  prudent  and  reasonable 
man  would  have  exercised  under  the  circum- 
stances to  prevent  damage  to  others  is  a 
question  for  the  jury.  Mahalley  v.  J.  L. 
llumbarger  Lumber  Co.  8:  1263,  56  S.  E.  893, 
61  W.  Va.  571. 

572.  The  jury  must  determine  what  is  or- 
dinary care  to  avoid  setting  fire  from  a 
threshing-machine  engine,  under  all  the  cir- 
cumstances of  the  case.  Martin  v.  MetJrary, 
i:  530,  89  S.  W.  324,  115  Tenn.  316. 
FireAxrorks. 

573.  The  negligence  of  one  displaying  fire- 
works, in  sending  up  a  rocket  to  such  a 
height,  with  a  case  of  such  a  weight,  that 
in  falling  it  fells  a  spectator  to  the  ground, 
is  a  question  for  the  jury.  Crowley  v.  Roch- 
ester Fireworks  Co.  3:  330,  76  N.  E.  470,  183 
N.  Y.  353.  (Annotated) 
Blasting. 

See  supra,  127. 
Gas. 

574.  The  jury  must  determine  whether  or 
not  a  gas  company  which  caps  a  pipe  in  a 
dwelling  upon  removal  of  the  stove  which 
had  been  supplied  by  it  uses  due  care  in 
permitting  it  to  remain  eight  months  with- 
out inspection.  Louisville  Gas  Co.  v.  Gue- 
lat,  42:  703,  150  S.  W.  656,  150  Ky.  583. 

575.  The  question  of  the  negligence  of  a 
gas  company  in  failing  to  find  a  leak  in  a 
gas  pipe  when  it  delegates  inspectors  to 
discover  it,  upon  complaint  of  its  existence, 
is  for  the  jury,  where  the  inspectors  merely 
visit  the  place  and  detect  no  odor  of  gas, 
but,  after  an  injury  has  been  caused  by  it, 
an  examination  beneath  the  surface  of  the 
ground  discloses  the  leak.  Consolidated 
Gas  Co.  v.  Connor,  32:  809,  78  Atl.  725, 
114  Md.   140. 
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—  contributory   negligence. 

576.  The  jury  must  determine  whether  or 
not  a  property  owner  is  negligent  in  discon- 
necting the  riser  leading  from  the  pipe  con- 
veying gas  from  a  street  main  to  a  house  in 
which  the  use  of  gas  has  long  been  dis- 
continued, wiiere  he  is  attempting  to  re- 
move from  tlie  premises  the  old  service  pipe, 
which  has  been  cut  and  partly  exposed  be- 
cause of  a  change  in  street  grade,  and  is 
apparently  dead,  and  is  asphyxiated  by  gas 
because,  unknown  to  him,  tiie  riser  had  been 
connected  with  a  new  service  pipe  laid 
deeper  in  the  ground.  Pulaski  Gas  Light 
Co.  V.  McClintock,  32:  825,  134  S.  W.  1189, 
97  Ark.  576. 

Electric    xrires. 

Negligence    as   to,    as    proximate    cause    of 
death,  see  supra,   190. 

577.  Mere  introduction  of  evidence  of  due 
care  on  the  part  of  one  who  is  furnishing 
electricity  to  light  a  building  will  not  dis- 
place the  doctrine  of  res  ipsa  loquitur  in 
case  a  consumer  is  injured  by  attempting 
to  turn  on  a  light  in  the  usual  manner, 
when  tlie  fixtures  are  in  good  condition  and 
no  injury  would  have  liappened  in  the  ab» 
sence  of  negligence  on  the  part  of  the  one 
supplying  tlie  electricity;  but  the  determi- 
nation of  the  question  is  upon  all  the  evi- 
dence for  the  jury.  Turner  v.  Southern 
Power  Co.  32:  848,  69  S.  E.  767,  154  N.  C. 
131.  (Annotated) 

578.  Whether  or  not  a  corporation  main- 
taining dangerous  electric  wires  across  a 
vacant  city  lot  was  negligent  in  failing  to 
inspect  and  repair  the  insulation  thereon, 
so  that  they  became  dangerous  to  persons 
wno  might  reasonably  be  apprehended  as 
likely  to  come  near  them  in  case  of  an  at- 
tempt to  improve  the  lot,  so  a.q  to  be  liable 
for  causing  the  death  of  sucti  a  person,  is 
for  the  jury.  Braun  v.  Buffalo  General 
Electric  Co.  34:  1089,  94  N.  E.  206,  200  N. 
Y.  484. 

579.  The  question  of  negligence  of  a  ven- 
dor of  electricity  which  has  turned  a  power- 
ful current  onto  private  wires,  in  failing  to 
inspect  the  wires  for  two  years,  althougli 
they  are  strung  along  a  highway,  so  near 
together  as  to  he  likely  to  touch  in  swing- 
ing, so  that  a  break  in  the  insulation  may 
cause  them  to  melt  in  two,  is  for  the  jury 
in  an  action  to  recover  damages  for  the 
death  of  one  who,  finding  one  of  them  hang- 
ing, took  hold  of  it  to  get  it  out  of  his  way. 
Lewis  V.  Bowling  Green  Gaslight  Co.  22: 
1 169,  117  S.  W.  278,  135  Ky.  611. 

( Annotated ) 
680.  Whether  or  not  a  vendor  of  electric- 
ity is  negligent  in  failing,  for  a  period  of 
twelve  hours,  to  discover  a  break  in  a  wire 
strung  along  a  highwdy  in  such  close  prox- 
imity to  another  that,  the  insulation  being 
mostly  off  both,  they  were  likely  to  swing 
together  and  burn  in  two,  is  a  question  for 
the  jury.  Lewis  v.  Bowling  Green  Gaslight 
Co.  22:  1169,  117  S.  W.  278,  135  Ky.  611. 
581.  The  question  of  the  negligence  of  a 
village  in  permitting  a  live  electric  wire  to 
hang  in  one  of  its  streets  is  for  the  jury,  to 
be  determined  with  reference  to  the  length 
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of  time  the  wire  has  been  hanging,  whether 
or  not  the  authorities  knew  or  should  have 
known  of  its  condition,  and  whether,  by  rea- 
son of  its  location,  it  was  likely  to  be  dan- 
gerous to  travelers.  Fox  v.  Manchester,  2: 
474,  75  N.  E.  IIIG,  183  N.  Y.  141. 

.')S2.  In  an  action  to  recover  for  death  re- 
sulting from  electric  shock,  wiiere  it  is 
shown  that  the  insulation  on  the  wire  car- 
rying the  current  was  badly  worn  and  frayed 
at  the  time  of  the  accident,  that  the  wire, 
whicli  was  strung  six  years  before,  had 
never  been  inspected,  and  that,  if  i)roperly 
insulated,  the  current  could  not  have 
"leaked"  as  it  did,  unless  there  had  been 
"quite  a  sjjell  of  bad  weather,"  the  ques- 
tions as  to  improper  insulation  and  as  to 
the  climatic  conditions  immediately  preced- 
ing the  accident  are  for  the  jury.  Musolf 
V.  Duluth  Edison  Electric  Co.  24:  451,  122 
N.  W.  499,  108  Minn.  309. 
—  contributory    negligence. 

583.  Seizing  hold  of  a  wire  hanging  in  the 
highway  is  not  necessarily  negligence  on  the 
part  of  a  pedestrian  under  all  circum- 
stances; but  the  question  of  negligence  in  a 
particular  case  is  for  the  jury.  Fox  v. 
Manchester,  2:  474,  75  N.  E.  1116,  183  N. 
Y.   141. 

584.  The  question  of  the  negligence  of  a 
man  in  taking  hold  of  a  hanging  wire, 
which  he  is  not  shown  to  have  known  to  be 
alive,  is  for  the  jury.  Lewis  v.  Bowling 
Green  Gaslight  Co.  22:  1169,  117  S.  W.  278, 
135  Ky.  611. 

585.  The  jury  must  determine  the  ques- 
tion of  the  contributory  negligence  of  a  car- 
penter who,  in  working  on  a  building,  takes 
hold  of  wires  strung  through  the  space 
which  the  building  is  to  occupy,  for  the  pur- 
pose of  passing  them,  and  is  killed  by  an 
electric  shock,  where  he  is  not  shown  to 
have  had  knowledge  that  they  were  danger- 
ous or  improperly  insulated.  Braun  v. 
Buffalo  General  Electric  Co.  34:  1089,  94  N. 
E.  206,  200  N.  Y.  484. 

Elevators;  contributory  negligence. 
Contributory  negligence  of  person  stepping 

into  elevator  well,  see  Elevatobs,  24. 
See  also  supra,   128. 

586.  Whether  or  not  a  fourteen-year-old 
boy  assumes  the  risk  of  using  an  elevator, 
the  doors  closing  the  openings  into  which 
are  set  on  the  side  of  the  wall,  away  from 
the  ear,  so  as  to  leave  recesses  into  which 
portions  of  a  passenger's  body  might  pro- 
ject and  be  caught  as  the  car  moved,  is, 
under  all  the  circumstances,  a  question  for 
the  jury.  Siegel,  C.  &  Co.  v.  Trcka,  2:  647, 
75  N.  E.  1053,  218  111.  559. 

587.  The  question  of  the  contributory  neg- 
ligence of  the  emplo3'ee  of  a  tenant,  who  has 
been  sent  to  an  unlighted  entry  way  to  de- 
liver packages,  in  falling  into  an  unlighted 
and  unguarded  elevator  well,  after  the  eleva- 
tor, without  notice  to  him,  has  been  moved 
to  another  floor,  is  for  the  jury.  B.  Shon- 
inger  Co.  v.  Mann,  3:  1097,  76  N.  E.  354,  219 
111.  242. 

588.  The  question  of  the  contributory  neg- 
ligence of  one  injured  by  falling  into  an 
elevator  well  when  attempting  to  enter  the 
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car   for   transportation   is   for   the  jury   on 

conflicting    evidence    as    to    whether    or    not 

the  conductor,  who  had  just  come  from  the 

car,  left  the  door  open  or  closed.    Wilcox  v. 

Eochester,  17:  741,  82  N.  E.  1119,  190  N.  Y. 

137. 

Telegrams. 

Directing  verdict,   see   infra,   743,   744. 

See  also  supra,  191. 

589.  The  admission  by  counsel  in  open 
court,  that  there  is  no  dispute  of  fact  in  the 
case,  will  justify  the  court  in  determining 
the  question  of  negligence  of  a  telegraph 
company  in  sending  a  forged  message,  with- 
out submitting  it  to  the  jury.  Wells  v. 
Western  U.  Teleg.  Co.  24:  1045,  123  N.  W. 
371,    144   Iowa,   G05. 

590.  Whether  or  not  a  telegraph  company 
uses  due  diligence  in  attempting  to  deliver 
a  telegram  is  a  question  for  the  jury,  where 
the  message  is  directed  to  a  particular  sub- 
urb of  a  city,  and  the  sendee  resides  in 
another  suburb  within  the  delivery  limits 
of  the  oliice  at  which  the  message  is  re- 
ceived, the  true  address  being  in  the  city 
directory.  Klopf  v.  Western  U.  Teleg.  Co. 
10:  498,  101  S.  W.  1072,  100  Tex.  540. 
Innkeepers. 

591.  Whether  or  not  an  innkeeper  who 
has  assumed  the  obligation  of  a  gratuitous 
bailee  for  the  care  of  baggage  has  performed 
his  duty  is,  in  case  of  an  attempt  to  hold 
him  liable  for  its  loss,  a  question  for  the 
jury.  Baker  v.  Bailey,  39:  1085,  145  S.  W. 
532,   103   Ar-k.   12. 

Bank. 

592.  Whether  a  bank  was  negligent  in 
cashing  the  checks  issued  by  a  company,  but 
fraudulently  altered  by  its  secretary,  so  as 
to  render  them  payable  to  bearer,  is  a  ques- 
tion for  the  jury,  where  the  bank  officers 
were  told,  upon  inquiry,  that  the  change 
was  made  because  the  payee  desired  the 
currency,  and  the  method  in  which  the  com- 
pany's business  Avas  conducted  was  such  as 
to  justify  the  officers  of  the  bank  in  be- 
lieving that  the  secretary  was  authorized  to 
alter  checks  and  get  the  money  on  them. 
National  Dredging  Co.  v.  Farmers'  Bank, 
16:  593,  69  Atl.  607,  6  Penn.  (Del.)  580. 
Physicians. 

Direction  of  verdict,  see  infra,  771. 
See  also  supra,   129. 

593.  Whether  or  not  a  specialist  in  the 
treatment  of  eye  diseases  exercises  due  care 
is  for  the  jury,  where,  upon  examination 
of  a  wound  beneath  an  eye,  he  fails  to  dis- 
cover therein  a  foreign  substance  of  the 
presence  of  which  he  has  been  notified  by 
other  physicians,  and  which  the  evidence 
tends  to  show  a  probe  would  readily  have 
disclosed.  Rann  v.  Twitchell,  20:  1030,  71 
Atl.  1045,  82  Vt.  79. 

Injury  to  real  property. 

594.  In  a  suit  for  damages  from  a  flood, 
where  the  defense  is  that  the  flood  was  so 
unusual  and  unprecedented  as  to  amount, 
in  law,  to  an  act  of  God,  thus  relieving  the 
defendant  of  all  liability,  the  question 
should  be  submitted  to  the  jury  under 
proper  instructions  from  the  court  where 
the  evidence  is  such  that,  in  weighing  it, 
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the  minds  of  reasonable  men  might  fairly 
differ  on  the  question  as  to  whether  the 
flood  was  so  unusual  and  unprecedented  that 
its  extent  and  resulting  effects  could  not 
have  been  reasonably  anticipated  and  pro- 
vided against  by  an  ordinarily  careful  per- 
son in  defendant's  situation.  Chicago,  R.  I. 
&  P.  R.  Co.  v.  McKone,  42:  709,  127  Pac,  488, 
36  Okla.  41. 

595.  Whether  or  not  the  owner  of  a  pond 
violates  his  duty  to  a  neighbor  in  suffering 
water  to  reach  the  latter's  land  by  percola- 
tion, or  in  failing  to  prevent  continued  per- 
colation after  learning  of  the  injury,  are 
questions  for  the  jury.  ^loore  v.  Berlin 
Mills  Co.  11:  284,  67  Atl.  578,  74  N.  H.  305. 

596.  The  question  of  the  negligence  of  a 
municipality  which,  in  attempting  to  bring 
a  street  to  grade,  dumps  earth  upon  the 
unstable  sloping  bottom  of  a  gulch  crossing 
it,  so  as  to  force  the  soft  mud  onto  private 
land  to  its  injury,  is  one  of  fact.  Giaconi 
V.  Astoria,  37:  1150,  118  Pac.  180,  60  Or.  24. 

9.  Miscellaneous. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Question  whether  lapse  of  time  terminates 
authority  of  broker,  see  Brokers,  18. 

Construction  of  building  regulations,  see 
Buildings,  9-11. 

Question  for  jury  as  to  ratification  of  con- 
tract, see  Contracts,  501. 

Question  whether  writer  of  article  for  ency- 
clopedia has  parted  with  the  copyright 
therein,  as  one  of  fact,  see  Copyright, 
8. 

Sufficiency  of  mortgagee's  possession  of 
premises  to  complete  foreclosure,  see 
Mortgage,  91. 

597.  Whether  or  not  the  architect's  cer- 
tificate of  completion  required  by  a  build- 
ing contract  is  arbitrarily  withheld  is  a 
question  for  the  jury.  Bush  v.  Jones,  6:  774, 
144  Fed.  942,  75  C.  C.  A.  582. 

598.  Wliether  or  not  a  right  of  action  for 
an  alleged  breach  of  contract  to  purchase 
certain  stock  has  been  abandoned  as  to  an 
undisclosed  principal,  and  an  election  made 
to  hold  the  agent  only,  is  for  the  jury, 
where  it  appears  that  the  sale  was  made  to 
the  agent  as  principal;  that,  shortly  after, 
the  agent  informed  the  plaintiffs  that  he 
represented  another,  which  fact  was  denied 
by  the  alleged  principal;  that  subsequently 
the  plaintiffs  received  other  stock  from  the 
agent  to  be  sold  and  applied  to  his  account, 
which  was  done;  that  thereafter  they  filed 
a  complaint  against  the  agent;  and  that  no 
demand  was  made  or  action  commenced 
against  the  principal  until  twelve  months 
after  they  were  informed  that  he  was  the 
real  principal,  and  it  does  not  appear  tliat 
the  principal  assumed  any  new  responsibili- 
ty because  of  his  belief  that  plaintiffs  had 
elected  to  hold  the  agent,  as  such  evidence 
does  not  conclusively  show  that  plaintifl's 
had  elected  to  hold  the  agent,  or  that  they 
had  abandoned  the  right  of  action  against 
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the    principal.     Gay   v.   Uren,   26:  742,    123 
N.  W.  295,  109  Minn.  141. 

599.  Where  a  city  ordinance  which  fixes 
terms  upon  wliich  a  gas  company  shall 
supply  gas  to  the  inhabitants  of  the  city 
undertakes  to  divide  the  inhabitants  into 
three  difTerent  classes  for  the  purpose  of 
determining  rates,  and  the  business  of  a 
certain  inhabitant  does  not  technically  fall 
within  any  one  of  the  three  classes,  it  is 
a  question  for  the  court,  when  appealed  to, 
to  construe  the  ordinance  and  determine 
within  which  class  said  inhabitant  and  his 
business  shall  be  placed.  Henderson  v. 
Phreveport  Gas,  E.  L.  &  P.  Co.  51:  448,  63 
So.  616,  134  La.  39. 

600.  In  an  action  against  a  municipality 
for  injuries  sustained  by  plaintiff  from  a 
gas  explosion  in  his  cellar,  where  there  is 
evidence  that  the  gas  came  from  a  lealc 
negligently  permitted  in  a  pipe  leading  to 
a  street  lamp,  and  also  evidence  that  it 
came  from  a  private  service  pipe  leading 
to  plaintiff's  premises,  the  source  of  the  gas 
is  for  the  jury.  Brantman  v.  Canby, 
43:  862,  138  N.  W.  671,  119  Minn.  396. 

601.  The  question  whether  or  not  the 
means  employed  by  a  labor  union  to  further 
its  interests  are  against  public  policy  is, 
where  the  essential  facts  are  undisputed, 
one  for  the  court.  Connors  v.  Connolly, 
45:  564,  86  Atl.  600,  86  Conn.  641. 

602.  The  question  is  for  the  jury  whether 
or  not  reasonable  inspection,  on  the  part  of 
the  owner  of  a  building,  of  a  fire  escape 
which  had  been  erected  by  an  independent 
contractor,  would  have  revealed  a  defect  in 
the  fastenings  and  permitted  the  defect  to 
be  remedied  prior  to  the  injury  of  a  servant 
through  the  attempted  use  of  the  appliance, 
for  which  the  owner  is  sought  to  be  held 
liable.  Winslow  v.  Commercial  Bldg.  Co. 
28:  563,  124  N.  W.  320,  126  N.  W.  173,  147 
Iowa,   238. 

603.  The  court  cannot  say  as  matter  of 
law  that  one  who  has  been  arrested  for  the 
purpose  of  obtaining  a  sum  of  money  in  his 
possession  as  agent  voluntarily  compromises 
the  claim,  so  as  to  bar  an  action  for  mali- 
cious prosecution,  by  the  fact  that,  to  avoid 
being  taken  to  the  county  jail,  and  to  se- 
cure his  release  from  custody,  he  turns  over 
the  money  under  protest,  without  being 
able  to  obtain  a  full  settlement  of  his  ac- 
counts. White  V.  International  Text-Book 
Co.  42:  346,  136  N.  W.  121,   156  Iowa,  210. 

604.  In  an  action  by  a  homesteader  to  re- 
cover damages  arising  from  the  overflow  of 
his  premises,  due  to  the  wrongful  obstruction 
of  a  natural  water  way,  the  court  should  de- 
fine the  rights  of  the  settler  in  the  home- 
stead, and  leave  it  to  the  jury  to  determine 
his  interest,  and  the  consequent  liability  of 
the  wrongdoer,  from  a  consideration  of  the 
improvements  made,  the  length  of  time  the 
homestead  has  existed,  and  all  other  facts 
that  go  to  make  up  its  value.  McLeod  v. 
Spencer,  17:  958,  95  Pac.  754,  21   Okla.  165. 

605.  The  question  of  an  agent's  liability 
to  his  principal  for  loss  caused  by  his  fail-  j 
ure  to  comply  with  clear  and  specific  writ-  1 
ten  instructions  is  for  the  court,  where  the 
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facts  are  not  in  dispute.  Queen  City  F. 
Ins.  Co.  V.  First  Nat.  Bank,  22:  509,  120  N. 
W.  545,  18  N.  D.  603. 

606.  Tlie  jury  must  pass  upon  the  suflS- 
ciency  of  competent  evidence  to  identify 
logs  claimed  under  a  deed.  Wlmbrow  v. 
Morris,  47:  882,  84  Atl.  2.38,  118  Md.  91. 

607.  Denial  of  the  receipt  of  a  notice  al- 
leged to  have  l>een  sent  by  postal  card 
raises  an  issue  for  the  consideration  of  the 
jury.  Bone  well  v.  .Tacobson,  5:  436,  106  N. 
W.  614,  130  Iowa,  170. 

Telegraph    cases. 

608.  Whether  or  not  a  telegram  was  ten- 
dered for  transmission  after  the  close  of 
the  hours  of  the  office  of  destination  is  for 
the  jury  where  the  evidence  tends  to  show 
that  it  was  tendered  about  6  o'clock  p.  m., 
and  that  the  hours  of  the  office  at  destina- 
tion terminated  usually  at  6  or  6:30  p.  m., 
but  might  on  occasions  continue  until  late 
in  the  evening.  Box  v.  Postal  Teleg.-Cable 
Co.  28:  566,  165  Fed.  138,  91  C.  C.  A.  172. 
Matters    as   to    carriers. 

What    constitutes    baggage,    see    Caubiebs, 
710. 

609.  Whether  or  not  a  stipulation  in  a 
bill  of  lading  limiting  the  liability  of  the 
carrier  to  his  own  line  is  understood  and  as- 
sented to  by  the  consignor  is  a  question  for 
the  jury  to  determine.  W^abash  R.  Co.  v. 
Thomas,  7:  1041,  78  N.  E.  777,  222  111.  337. 

610.  A  shipper  who  delivers  cattle  to  a 
carrier  for  transportation,  with  the  under- 
standing that  a  written  conttact  will  be 
signed,  cannot  be  held,  as  matter  of  law,  to 
have  bound  himself,  by  general  preliminary 
negotiations  relating  to  the  shipment,  to 
sign  a  special  written  contract  limiting  the 
carrier's  common-law  liability,  although  he 
had  been  a  regular  shipper  of  cattle  for 
years,  and  intended  to  sign  a  contract  of 
the  kind  he  had  theretofore  used,  where  it 
appears  that  he  was  not  familiar  with  the 
terms  of  such  contracts  and  that  the  carrier 
did  not  have  a  standard  form  of  contract 
which  it  invariably  used.  St.  Louis  &  S.  F. 
R,  Co.  v.  Gorman,  28:  637,  100  Pac.  647,  79 
Kan.  643. 

611.  Where  there  is  an  issue  of  fact  as  to 
whether  there  was  an  actual  bona  fide 
valuation  of  the  property  transported  by 
a  carrier  or  a  mere  arbitrary  effort  to  limit 
liability,  the  question  is  one  for  the  jury; 
but  where  the  written  contract  of  affreight- 
ment shows  that  it  falls  within  the  latter 
description,  and  there  is  no  issue  of  fact  on 
that  subject,  it  is  proper  for  the  court  to 
construe  the  contract.  Central  of  Georgia 
R.  Co.  V.  Hall,  4:  898,  62  S.  E.  679,  124 
Ga.  322. 

612.  Upon  the  question  of  discrimination 
in  freight  rates,  the  jury  may  find  that  the 
carrier  was,  at  a  particular  time,  shipping 
freight  at  published  rates.  Hilton  Lumber 
Co.  V.  Atlantic  Coast  Line  R.  Co.  6:  225, 
53  S.  E.  823,  141  N.  C.  171. 

613.  Whether  or  not  a  freight  agent  is 
justified  in  refusing  to  deliver  freight  until 
payment  of  the  higher  amount  stated  in  his 
waybill,  or  until  he  has  made  an  investiga- 
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lion,  is  for  the  jury,  wlicre  the  bill  of  lading 
iind  waybill  both  state  the  through  rate  to 
be  a  less  auiount.  and  the  one  demanded  is 
the  sum  of  several  items  set  down  for  car- 
riage over  dilierent  parts  of  the  journey, 
and  which  may  be  merely  to  indicate  the 
portion  to  which  each  carrier  is  entitled. 
Beasley  v.  Baltimore  &  P.  R.  Co.  6:  1048, 
27  App.  D.  C.  595. 
Matters  as  to  mills. 
•  614.  Whether  an  erasure  appearing  upon 
a  will  duly  admitted  to  probate  was  made 
before  or  after  execution  is  a  question  of 
fact,  to  be  determined  by  the  court  or  jury 
trying  the  issue,  upon  all  the  evidence,  in- 
cluding the  probate,  aided  by  all  reasonable 
presumptions  and  inferences.  Scott  v. 
Thrall,   17:  184,   95   Pac.   563,   77   Kan.   638. 

615.  The  court  cannot  force  a  verdict  in 
favor  of  a  will  which  makes  inadequate 
provision  for  a  heirless  child  without  prop- 
erty, in  favor  of  other  children  happily  cir- 
cumstanced, where  there  is  evidence  of  un- 
due inlluence;  but  the  question  of  the  valid- 
ity of  the  will  should  be  submitted  to  the 
jury.  Meier  v.  Buchter,  6:  202,  94  S.  W. 
883,  197  Mo.  68.  (Annotated) 

616.  Whether  or  not  supposed  communica- 
tions to  a  woman  from  her  deceased  bus- 
band  through  a  medium,  which,  to  some 
extent,  at  least,  prompted  the  provisions 
of  her  will,  constituted  undue  influence,  is 
a  question  for  the  jury,  under  proper  in- 
structions from  the  court.  Steinkuehler  v. 
Wempner,  15:  673,  81  N.  E.  482,  169  Ind. 
154. 

Adverse  possession. 

617.  The  court  cannot  hold  as  matter  of 
law  that  possession  taken  by  a  tenant  or 
cropper  of  land  just  over  the  border  of 
the  tract  held  by  him  as  tenant,  by  placing 
thereon  buildings  incident  to  a  home,  after 
securing  a  survey  of  the  propertj',  is  too 
deceptive  in  appearance  to  support  an  ad- 
verse possession  against  the  tnie  owner. 
Smith  v.  Jones,  31:  153,  132  S.  W.  469, 
103   Tex.   632. 

Title. 

618.  The  court  cannot,  in  an  action  to 
recover  damages  for  trespass  to  real  estate, 
determine  that  defendant's  title,  which  is 
not  connected  with  a  grant  from  the  state, 
is  perfect.  Beaufort  Land  &  Invest.  Co.  v. 
New  River  Lumber  Co.  30:  243,  68  S.  E.  637, 
86  S.   C.  358. 

Boundaries. 

619.  Whether  or  not  a  particular  parcel 
of  land  was  included  in  a  state  grant  is  a 
question  for  the  jury  where  there  is  uncer- 
tainty or  doubt  as  to  the  boundaries  so 
that  evidence  aliunde  is  resorted  to  to 
ascertain  the  intention.  Kingston  v.  Lehigh 
Valley  Coal  Co.  49:  557,  88  Atl.  763,  241 
Pa.  409. 

Alteration  of  contract. 

620.  Plaintiff  is  not  bound  by  the  admis- 
sions of  alterations  in  a  contract  on  which 
lie  is  suing,  by  his  witness,  where  the  wit- 
ness is  shown  to  be  hostile,  but  the  ques- 
tion whether  or  not  the  alterations  were  in 
fact  made  is  for  the  jurv.  Brace  v.  North- 
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ern    P.    R.    Co.    38:  1135,    115    Pac.    841,    63 

Wash.  417. 

Consideration  of  contract. 

621.  The  sufficiency  of  the  consideration 
for  a  contract  is  for  the  determination  of 
the  court,  and  not  the  jurv.  Evans  v.  Ore- 
gon &  W.  R.  Co.  28:  455,  '1O8  Pac.  1095,  58 
Wash.  429. 

Genuineness   of  letter. 

622.  The  jury  must  determine  the  genu- 
ineness of  a  letter  the  signature  of  which 
is  typewritten  and  denied,  where  the  letter 
was  received  in  due  course  of  mail  in  re- 
sponse to  one  previously  mailed  to  the  pur- 
ported writer.  Barham  v.  Bank  of  Delight, 
27:  439,  126  S.  W.  394,  94  Ark.  158. 
Alienation   of   affections. 

623.  Where  the  evidence  is  not  sufficient 
to  sustain  the  necessary  allegations  to  ren- 
der a  father  liable  for  causing  his  daughter 
to  separate  from  her  husband,  the  court 
should  so  determine,  and  not  leave  the  ques- 
tion to  the  jurv.  Beisel  v.  Gerlach,  18:  516, 
70  Atl.  721,  221  Pa.  232. 

Naphtha. 

624.  The  jury  must  determine  whether  or 
not  stove  polish  composed  of  naphtha,  col- 
ored and  slightly  thickened  so  as  to  make 
the  mixture  adhesive  when  applied,  is  mere- 
ly naphtha  under  an  assumed  name,  the  sale 
of  which  is  prohibited  by  statute.  Gately 
V.  Taylor,  39:  472,  97  N.  E.  619,  211  Mass. 
60. 

Breach  of  w^arranty. 

625.  The  question  of  breach  of  warranty 
that  a  machine  is  of  good  material  and 
workmanship,  and  will,  when  properly  ad- 
justed and  operated,  do  good  work,  is,  upon 
conflicting  evidence,  for  the  jury.  First 
Nat.  Bank  v.  Dutcher,  i :  142,  104  N.  W.  497, 
128  Iowa,  413. 

False  imprisonment. 

626.  In  an  action  for  false  imprisonment, 
it  is  a  question  for  the  jury  whether  the 
submission  of  the  plaintifT  to  the  control  of 
the  defendant  was  voluntary,  or  was  brought 
about  by  fear  that  force  would  be  used,  un- 
less it  is  clear  that  there  was  no  reasonable 
apprehension  of  force.  Hebrew  v.  Pulis  (N. 
J.  Err.  &  App.) "7:  580,  64  Atl.  121,  73  N.  J. 
L.  621. 

Liability  of  innkeeper. 

627.  Whether  or  not  jewels  in  a  guest's 
hand  bag  lost  by  an  innkeeper  were  within 
the  operation  of  a  provision  of  a  statute 
limiting  the  innkeeper's  liability,  to  the  ef- 
fect that  it  shall  not  apply  to  such  an 
amount  of  valuables  as  is  usual  and  com- 
mon and  prndent  for  a  guest  to  retain  about 
his  person,  is  one  of  fact.  Rockhill  v.  Con- 
gress Hotel  Co.  22:  576,  86  N.  E.  740,  237 
111.  98. 

628.  Evidence  that  plaintiff,  a  boarder  in 
a  boarding  house  kept  by  the  defendant, 
upon  informing  defendant's  manager  that  he 
had  property  which  he  wished  to  keep  under 
lock  and  key,  and  asking  for  a  key  of  his 
bedroom  door,  was  told  by  the  manager  that 
a  second  key  could  not  be  supplied,  and 
that  the  key  must  not  be  removed  from  the 
lock  as  it  was  required  for  the  purpose  of 
giving  the  servants  access  to  the  room,  and 
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that  the  room  would  be  quite  safe,  as  tlic 
people  in  the  house  were  all  known ;  tluit 
on  a  subsequent  occasion  the  plaintilf  asked 
the  manager  for  a  key  of  the  chest  of  draw- 
ers placed  in  the  room,  but  none  was  sup- 
plied; and  that  some  jewelry  left  in  a 
locked  handbag  in  one  of  the  drawers  was 
stolen  by  another  inmate  of  the  house,  who 
had  been  admitted  as  a  boarder  without 
references  or  introduction  or  inquiry  con- 
cerning him,  and  who  turned  out  to  have 
been  previously  convicted  of  theft, — raises  a 
question  for  the  jury  as  to  whether  the  de- 
fendant has  been  guilty  of  a  breach  of  duty 
toward  the  plaintiff.  Scarborough  v.  Cos- 
grove,  3  B.  R.  C.  305,  [1905]  2  K.  B.  805. 
Also  Reported  in  74  L.  J.  K.  B.  N.  S.  892, 
54  Week.  Rep.  100,  93  L.  T.  N.  S.  530,  21 
Times  L.  R.  754. 
Time  of  death  of  absentee. 

629.  In  case  a  member  of  a  mutual  -benefit 
society  has  been  absent  and  unheard  from 
for  more  than  seven  years,  the  question 
whether  or  not  his  death  occurred  before 
tne  beneficiary  of  his  certificate  ceased  to 
pay  his  dues  is  for  the  jury.  Butler  v.  Su- 
preme Court,  I.  O.  F.  26:  293,  101  Pac.  481, 
53  Wash.  118.  (Annotated) 

630.  With  evidence  in  a  case  that  a  man 
was  living  at  a  certain  time  and  had  been 
heard  from  eighteen  years  later,  the  court 
cannot  rule,  as  matter  of  law,  that  he  was 
dead  four  years  after  the  first  date.  Tur- 
ner V.  Wilfiams,  24:  iigg,  89  N.  E.  110,  202 
Mass.   500. 

Discharge      of     employee;      procuring 
discharge. 

631.  It  is  the  duty  of  the  court,  in  an 
action  to  recover  compensation  alleged  to  be 
due  under  an  employment  contract,  to  hold 
as  matter  of  law  that  the  servant  was 
properh'  discharged,  when  the  facts  are  un- 
disputed and  show  disobedience  of  reason- 
able orders  of  the  master,  defiance  of  his 
authority,  and  unfaithfulness  justifying  a 
discharge.  Von  Heyne  v.  Tompkins,  5:  524, 
93  N.  W.  901,  89  Minn.  77. 

632.  Whether  or  not  an  order  issued  to 
one  employed  to  perform  such  labor  as  he 
may  be  directed  to  perform  'is  unreasonable, 
so  as  to  justify  his  refusal  to  obey  it,  is  a 
question  for  the  jury.  Development  Co.  v. 
King,  24:  812,  161  Fed.  91,  88  C.  C.  A.  255. 

63.3.  Whether  or  not  interference  with  a 
laborer's  employment  under  a  contract  be- 
tween a  labor  union  and  an  employer,  obli- 
gating the  employer  to  retain  no  one  in  his 
employ  who  was  objectionable  to  the  union, 
was  for  a  justifiable  cause,  is  a  question  for 
the  jurv.  Berrv  v.  Donovan,  5:  899,  74  N.  E. 
603,  188  Mass.  353. 
Highivay  across  railroad  track. 

634.  Whether  the  use  of  a  highway  laid 
out  across  a  railroad  track  will  interfere 
with  the  operation  of  the  railroad  is  a  ques- 
tion for  the  determination  of  the  jury.  New 
York,  C.  &  St.  L.  R.  Co.  v.  Rhode's,  24:  1225, 
86  N.  E.  840,  171  Ind.  521. 

Cars   in  transit. 

635.  Whether  cars  destroyed  by  a  mob 
while  in  jards  of  a  railroad  company  were 
in  transit,  so  as  not  to  be  within  the  oper- 
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ation  of  a  statute  making  the  municipality 
liable  for  property  destroyed  by  mobs,  is  a 
question  for  the  jurv.  Pittsburg,  C.  C.  & 
St.  L.  R.  Co.  V.  Chicago,  44:  358,  89  N.  E. 
1022,  242  111.  178. 
Eminent  domain. 
See  also  supra,  216. 

636.  The  question  of  the  public  need  or 
benefit  of  a  proposed  right  of  way  or  ease- 
ment for  a  corporation  organized  to  trans- 
port natural  gas  is  generally  a  question  f%r 
the  court  and  not  one  of  fact  for  the  jury. 
Carnegie  Katural  Gas  Co.  v.  Swiger,  46: 
1073,  79  S.  E,  3,  72  W.  Va.  557. 

637.  The  location,  number,  and  necessity 
of  crossings  sought  to  be  condemned  for  the 
purpose  of  carrying  the  spur  tracks  of  one 
railroad  company  across  the  spur  tracks  of 
another  involve  questions  of  fact  properly 
submitted  to  a  jury  of  freeholders.  Kansas 
City,  S.  &  G.  R.  Co.  v.  Louisiana  W.  R.  Co. 
5:  512,  40  So.  627,  116  La.  178. 

VtTaters  and  w^ater  rights. 

Direction  of  answer  to  question,  see  infra, 

733. 
See  also  supra,  194. 

638.  The  jury  must  determine  whether  or 
not  a  landowner  has,  by  the  construction 
of  drainage  ditches,  augmented  tlie  natural 
drainage  so  as  to  affect  the  liability  of  a 
railroad  company  which  has  obstructed  its 
outlet.  Harvey  v.  Mason  City  &  hi.  D.  R. 
Co.  3:  973,  105  N.  W.  958,  129  Iowa,  465. 

639.  Whether  or  not  there  has  been  a 
nonuser  of  a  privilege  to  flow  land  for  a 
mill  pond  acquired  by  condemnation  pro- 
ceedings for  such  time  as  to  amount  to  an 
abandonment  of  the  right  is  one  of  fact  to 
be  decided  on  the  evidence  in  the  case,  in 
a  contest  between  the  mill  owner  and  the 
upper  riparian  owners  over  the  right  to  re- 
construct a  dam  which  has  been  washed 
away.  Gross  v.  Jones,  32:  47,  122  N.  W. 
681,  85  Neb.  77. 

640.  Evidence  that  an  important  reason 
for  digging  a  ditch  across  a  river  bend  was 
drainage  of  the  land  located  there  makes  a 
question  for  the  jury  whether  or  not  it  was 
ever  anything  more  than  a  drainage  ditch. 
Stimson  v.  Brookline,  16:  280,  83  N.  E.  893, 
197  Mass.  568. 

641.  What  constitutes  a  reasonable  use, 
by  landowners,  of  waters  located  beneath 
their  premises  in  well-defined  strata,  and  up- 
on which  they  are  dependent  for  their  water 
supply,  is  a  question  of  fact,  to  be  deter- 
mined from  the  facts  and  circumstances  of 
each  particular  case.  Erickson  v.  Crooks- 
ton  Waterworks  P.  &  L.  Co.  17:  650,  117  N. 
W.  435,  105  Minn.  182.  (Annotated) 

642.  Whether  or  not  one  uses  due  care  in 
burying  a  carcass  within  70  f-jet  of  a  neigh- 
bor's spring,  at  a  point  from  which  the  nat- 
ural underground  drainage  is  toward  the 
spring,  must  be  submitted  to  the  jury. 
Long  V.  Louisville  &  N.  R.  Co.  13:  1063,  107 
S.  W.  203,  128  Ky.  26. 

Nuisance. 

Directing  verdict,  see  infra,  746. 

See  also  supra,  195;  Nuisances,  17,  43. 

643.  Whether  or  not  a  cemetery  is  a 
nuisance  is  a  question  of  fact,  to  be  deter- 
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mined  by  the  tiicuinstancea  of  each  case. 
Nelson  v.  Swedish  E.  L.  Cemetery  Asso.  34: 
565,  126  N.  W.  723,  127  N.  W.  626,  111  Minn. 
149. 

644.  Where  it  is  in  evidence  that  the 
noises  from  the  operation  of  a  railroad 
switchyard  are  so  loud,  incessant,  and  dis- 
tracting as  to  rob  an  adjoining  landowner 
and  his  family  of  sleep  and  rest,  and  that 
large  volumes  of  smoke,  cinders,  and  dust 
are  thrown  upon  his  property  and  thereby 
its  use  and  value  almost  destroyed,  it  is  a 
question  for  the  jury  whether  the  adjoining 
landowners'  enjoyment  of  the  premises  and 
the  value  thereof  dre  seriously  interfered 
with  so  as  to  constitute  a  private  nuisance. 
Matthias  v.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  51:  1017,  146  N.  W.  353,  125  Minn. 
224. 

Insurance  matters. 

As  to  cause  of  death,  see  supra,  166-169. 

Direction  of  verdict,  see  infra,  772,  773. 

645.  The  question  of  the  existence  of  a 
contract  of  insurance  is  for  the  jury  where 
applicant  received,  but  attempted  to  return, 
the  policy  which  corresponded  with  the  ap- 
plication, insisting  that  the  agent  changed 
the  application  without  his  knowledge. 
Waters  v.  Security  Life  &  Annuity  Co. 
13:  805,  57   S.  E.  437,  144  N.  C.  663. 

646.  The  truth  or  falsity  of  warranties  by 
an  applicant  for  insurance  may  be  deter- 
mined by  the  court  when  the  beneficiary  has 
confessed  upon  the  witness  stand  that  they 
were  not  true.  Beard  v.  Ro^'al  Neighbors  of 
America,  19:  798,  99  Pac.  83,  53  Or.  102. 

647.  A  statement  by  an  applicant  for 
accident  insurance,  that  he  is  in  sound  con- 
dition, cannot  be  said  to  be  untrue  as  mat- 
ter of  law,  unless  he  had  an  ailment  of  a 
character  so  well  defined  as  appreciably  to 
aff'ect  his  health.  Mays  v.  New  Amsterdam 
Casualty   Co.  46:  1108,  40  App.   D.  C.  249. 

648.  Whether  or  not  a  statement  of  age  by 
an  applicant  for  accident  insurance  is  ma- 
terial is  not  a  question  of  law  where  it  was 
not  made  in  response  to  a  direct  inquiry  by 
the  insurer,  or  its  materiality  had  not  l)€en 
settled  by  agreement  of  the  parties.  Spence 
V.  Central  Acci.  Ins.  Co.  19:  88,  86  N.  E. 
104,  236  111.  444. 

649.  The  jury  must  determine  whether  or 
not  a  fire  risk  is  increased  by  acts  shown 
to  have  been  done,  within  the  meaning  of  a 
provision  avoiding  an  insurance  policy  in 
case  of  such  increase  by  work  performed  in 
repairing  the  building.  Lebanon  v.  Frank- 
lin F.  Ins.  Co.  44:  148,  85  Atl.  419,  237  Pa. 
360. 

650.  As  to  whether  or  not  an  accident 
is  within  the  meaning  of  a  by-law  of  the 
association  sought  to  be  held  liable  there- 
for, precluding  a  recovery  for  "an  invisible 
injury  unless  certified  to  by  a  medical  ex- 
pert designated  by  the  association,"  is  for 
the  jury  where  the  evidence  tends  to  show 
that  a  mental  derangement  exists  in  a 
locomotive  engineer  as  the  result  of  an 
accident  to  his  engine,  and  that  the  same 
was  observable.  Peterson  v.  Locomotive 
Engineers'  Mut.  L.  &  Acci.  Ins.  Asso. 
49:  1022,  144  N.  W.  160,  123  Minn.  505. 
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t  651.  The  court  must,  in  the  first  instance, 
I  pass  upon  the  satisfactory  character  of  the 
j  proofs  of  death  in  an  action  upon  a  policy 
of  life  insurance  which  renders  the  insurer 
liable  upon  receipt  of  satisfactory  proof 
of  the  death  of  insured,  and  is  not  required 
to  submit  the  question  to  the  jury.  Securi- 
ty Bank  v.  Equitable  L.  Assur.  Soc.  35: 
159,  71   S.  E.  647,   112  Va.  462. 

652.  The  question  of  waiver  of  proofs  of 
loss  should  be  submitted  to  the  jury  in  an 
action  on  an  insurance  policy,  where  the  ad- 
juster of  the  company,  after  investigation, 
informed  the  insured  that  the  company 
would  refuse  to  pay  the  loss  on  the  ground 
that  the  policy  had  been  assigned,  and  that 
the  insured  would  have  to  deal  directly  with 
the  company,  which  advised  him  that  the 
matter  was  still  in  the  hands  of  the  adjust- 
er. Allen  v.  Phoenix  Assur.  Co.  8:  903,  88 
Pac.  245,  12  Idaho,  653. 

653.  Whether  a  fire  insurance  company, 
with  full  knowledge  of  the  facts,  vyaived  its 
right  to  claim  a  forfeiture  arising  from  a 
failure  of  the  insured  to  observe  the  re- 
quirements of  the  iron-safe  clause  in  the 
policy,  by  the  receipt  and  retention  of  the 
premium  after  loss,  and  by  ratification  of 
the  act  of  the  adjuster,  who  required  the 
insured  to  procure  duplicate  invoices, — 
constitutes  a  question  of  fact  for  the  jury. 
Gish  V.  Insurance  Co.  of  N.  A.  13:  826,  87 
Pac.  869,   16  Okla.  59. 

654.  Whether  or  not  insured  has  made  the 
effort  required  by  a  marine  Insurance  policy 
to  minimize  the  loss  is  a  question  for  the 
jury.  Standard  Marine  Ins.  Co.  v.  Nome 
Beach  Lighterage  &  Transp.  Co.  i:  1095, 
133  Fed.  636,  67  C.  C.  A.  602. 

655.  It  cannot  be  said  as  a  matter  of  law 
that  the  owner  of  an  automobile  which 
collided  with  a  bicyclist  who,  upon  investi- 
gation by  the  automobile  owner,  disclaimed 
any  injuries  at  the  time,  but  who,  about  a 
year  later,  was  stricken  with  a  disease  which 
was  claimed  to  be  the  result  of  the  collision, 
wliereupon  the  owner  of  the  machine,  upon 
being  notified,  in  turn  notified  the  indemnity 
company  in  which  he  held  a  policy,  failed 
to  notify  the  indemnity  company  within 
suflicient  time  to  comply  with  a  provision 
in  his  policy  that  the  assured,  upon  the 
occurrence  of  an  accident,  shall  give  immedi- 
ate written  notice  thereof  with  the  fullest 
information  obtainable  at  the  time,  and 
shall  give  like  notice  with  full  particulars 
of  any  claim  made  on  account  of  such  acci- 
dent. Chapin  v.  Ocean  Acci.  &  G.  Corp. 
52:227,   147   N.  W,  465,  96  Neb.  213. 

656.  It  cannot  be  said  as  a  matter  of  law 
that  injuries  inflicted  upon  a  bicyclist  at 
the  time  of  a  collision  with  an  automobile, 
which  did  not  appear  at  the  time  of  the 
accident,  but  which,  seventeen  montlis  later, 
resulted  in  the  death  of  the  bicyclist  from 
a  disease  alleged  to  have  resulted  from  the 
fall,  were  bodily  injuries  within  tiie  mean- 
ing of  an  indemnity  policy  held  by  the 
owner  of  the  automobile  requiring  immedi- 
ate   notice    of    such    injuries.      Chapin    v. 
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Ocean  Acci.  &  6.  Corp.  52:  227,  147  N.  W. 
465,  96  Neb.  213. 
Damages;  value. 

See  also  supra,  105-112. 

657.  In  case  of  doubt  as  to  whether  a 
child  of  tender  years  is  capable  of  perform- 
ing valuable  services,  the  court  should  sub- 
mit the  question  of  tlie  ability  of  such  child 
to  perform  valuable  services  to  tiie  jury 
for  their  determination  under  all  the  evi- 
dence submitted.  James  v.  Central  of  Ga. 
R.  Co.  41:  795,  75  S.  E.  431,  138  Ga.  415. 

658.  It  cannot  be  said,  as  a  matter  of 
law,  that  a  child  two  years,  ten  months,  and 
twenty  days  of  age,  who  was  alleged  to  be 
"a  precocious  child,  who  was  capable  of 
and  did  run  errands  for  petitioner,  was 
strong  and  robust,  with  unusual  physical 
powers  for  a  child  of  his  age,  and  did  ren- 
der, and  was  capable  of  rendering,  services 
to  petitioner  that  were  at  the  time  worth 
$5  per  month,"  etc.,  was  so  incapable  of 
performing  such  valuable  services  that  a 
defendant  corporation  would  not  be  liable 
in  damages  for  the  homicide  of  such  child, 
if  it  be  shown  on  the  trial  of  the  case  that 
killing  was  tortious,  and  not  justified. 
James  v.  Central  of  Georgia  R.  Co.  41:  795, 
75  S.  E.  431,  138  Ga.  415.  (Annotated) 

659.  A  woman  cannot  be  said,  as  matter 
of  law,  not  to  be  entitled  to  hold  one  in- 
juring her  property  liable  for  the  value  of 
labor  performed  by  her  husband  in  making 
repairs  upon  it  rendered  necessary  by  the 
injury.  Bishop  v.  Readsboro  Chair  Mfg. 
Co.  36:  1171,  81  Atl.  454,  85  Vt.   141. 

6G0.  In  an  action  brought  against  a  rail- 
road company  by  a  passenger  negligently 
carried  beyond  his  destination,  the  amount 
of  damages  to  be  awarded  is  a  question  for 
the  jury,  and  should  not  be  withdrawn  from 
its  consideration,  where  there  is  any  evi- 
dence tending  to  establish  a  right  to  re- 
cover. Ualton  v.  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  17:  1226,  96  Pac.  475,  78  Kan.  232. 

661.  Although  the  evidence  of  plaintiff 
and  his  expert  witnesses,  in  an  action  by 
a  physician  to  recover  compensation  for 
professional  services,  is  undisputed  as  to 
the  value  of  such  services,  the  jury  must 
be  permitted  to  determine  the  question  of 
value,  and  cannot  be  directed  to  return  a 
verdict  for  the  amount  claimed.  Fowle  v. 
Parsons,  45:  181,  141  N.  W.  1049,  160  Iowa, 
454.  (Annotated) 
Cnstom  or  nsage. 

See  supra,  327. 
Payment. 

662.  The  question  whether  or  not  the  pay- 
ment of  license  fees  was  voluntary  or  in- 
voluntary is  one  of  law  where  the  facts  are 
undisputed.  Eslow  v.  Albion,  22:  872,  117 
N.  W.  328,  153  Mich.  720. 

663.  The  jury  must  determine  whether 
or  not  the  first  premium  on  an  insurance 
policy  was  paid  at  the  time  of  the  applica- 
tion by  delivery  of  cash  and  notes  for  its 
amount  to  tlie  agent.  Unterharnscheidt  v. 
Missouri  State  L.  Ins.  Co.  45:  743,  138  N. 
W.  459,  160  Iowa,  223. 

Criminal  cases.  j 

Sanity  of  accused,  see  supra,  238-241. 
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Who  is  an  accomplice,  see  supra,  266,  267. 
Directing  verdict,  see  infra,  774-783. 
See   also   supra,   197,   198,   316. 

664.  The  court  must  determine  what 
standard  of  time  shall  govern  in  the  appli- 
cation of  a  municipal  ordinance  requiring 
saloons  to  close  at  a  specified  time.  Salt 
Lake  City  v.  Robinson,  35:  610,  116  Pac. 
442,  39  Utah,  2G0. 

665.  It  cannot  be  said  as  matter  of  law 
that  the  name  "Henry  Ileinis"  signed  to  a 
note  with  the  intention  that  it  shall  be  re- 
garded as  that  of  "Henry  Hein"  is  so  dif- 
ferent from  that  intended  as  to  prevent 
the  deception  of  any  person  of  ordinary  pru- 
dence. State  v.  Chance,  27:  1003,  108  Pac. 
789,  82  Kan.  388. 

666.  Failure  of  one  accused  of  assault  by 
pointing  a  cocked  pistol  at  another,  to  as- 
sume the  burden  of  showing  that  it  was  not 
loaded,  will  justify  submission  to  the  jury 
of  the  question  whether  or  not  it  was  so, 
so  as  to  support  the  charge.  Territory  v. 
Gomez,  42:  975,  125  Pac.  702,  14  Ariz.   139. 

667.  The  court,  and  not  tlie  jury,  must 
decide  whether  or  not  a  civil  judicial  pro- 
ceeding Y^s  pending  in  which  issue  was 
joined  at  the  time  perjury  is  alleged  to 
have  been  committed,  when  the  pleadings  in 
the  former  case  are  in  evidence.  Spearman 
V.  State,  44:  243,  152  S.  W.  915,  —  Tex. 
Crim.  Rep.  — . 

668.  In  a  prosecution  for  subornation  of 
perjury,  the  question  of  jurisdiction  of  the 
tribunal  in  which  the  perjury  is  alleged  to 
have  been  committed,  the  authority  of  the 
oCBcer  administering  the  oath,  and  the  ma- 
teriality of  the  alleged  false  testimony,  are 
for  the  court,  and  not  the  jury.  State  v. 
Richardson,  44:  307,  154  S.  W.  735,  248  Mo. 
563. 

669.  The  jury  must  determine  whether 
milk  was  watered  or  skimmed  where  the 
experts  agree  that  it  was  below  standard 
in  solids,  but  one  claims  it  was  only 
skimmed,  while  the  other  thought  it  was 
watered.  Seattle  v.  Erickson,  25:  1027,  104 
Pac.  1128,  55  Wash.  675. 

670.  In  the  trial  of  one  indicted  for  mur- 
der, where  the  evidence  adduced  to  estab- 
lish the  homicide  presents  two  conflicting 
theories  of  fact,  one  based  upon  circum- 
stances indicating  malice  and  the  other  upon 
warranted  inferences  which  negative  its  ex- 
istence, then  it  becomes  a  question  of  fact,  y 
to  be  decided  by  the  jury,  as  to  which  one  of 
these  inconsistent  theories  is  in  accord  with 
the  real  truth  of  the  occurrence.  Mann  v. 
State,  4:  934,  53  S.  E.  324,  124  Ga.  760. 

671.  In  a  trial  for  murder,  where  the  ac- 
cused admits  that  he  shot  the  deceased,  and 
the  facts  and  circumstances  of  the  homicide 
have  been  testified  to  by  many  witnesses, 
the  question  whether  the  shooting  was  done 
in  self-defense  is  one  peculiarly  for  the  jury. 
State  V.  Hood,  15:  448,  59  S.  E.  971,  63 
W.  Va.  182. 

672.  In  the  absence  of  dispute  as  to  the 
facts  attending  a  homicide,  the  question 
whether  or  not  the  provocation  was  sufH- 
cient  to  reduce  the  crime  to  manslaughter 
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is  for  the  court.  Com.  v.  Paese,  17:  795,  69 
Atl.  891,  220  Pa.  371. 

G73.  Tlie  court  cannot  say  as  matter  of 
law  tliat  one  wlio  shoots  another  person 
who,  wliile  very  drunk,  is  attempting  to 
attack  iiim  with  a  knife,  acts  in  self-defense, 
if  it  might  be  found  that  he  could  easily 
have  avoided  the  assault.  State  v.  Dyer, 
29:  459,  124  N.  W.  629,  147  Iowa,  217. 

674.  In  a  prosecution  of  a  parent  for 
manslaughter  for  failure  to  obtain  neces- 
sary medical  aid  for  a  child  of  tender  years, 
sullering  with  frozen  feet,  a  slight  failure 
in  duty  would  not  render  him  criminally 
negligent,  but  a  great  failure  of  duty  un- 
doubtedly would.  Between  these  extremes 
the  question  is  one  of  fact,  and  must  be 
left  to  the  common  sense  of  the  trial  jurv. 
Stehr  V.  State,  45:  559,  139  N.  W.  676,  92 
Neb.   755. 

d.  Taking  case  from  jury. 


1.  In  general. 

(See  aluo  same  heading  in  Digest  L.R.A. 
1-10.) 

SufBciency  of  evidence  to  go  to  jury,  see 
supra,  II.  b. 

Waiver  of  errors  as  to,  see  Appeal  and 
Error,  VII.  k,  5. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  VII.  m,  7,  d. 

Withdrawing  criminal  case  from  jury,  see 
Criminal  Law,  149. 

Effect  of  instruction  withdrawing  minor 
grades  of  offense  from  jury  as  an  ac- 
quittal of  them,  see  Criminal  Law, 
189. 

Conclusiveness  of  judgment  of  dismissal, 
see  Judgment,  103-118. 

Dismissal  of  pleading,  see  Pleading,  I.  t. 

675.  A  case  cannot  be  taken  from  the  jury 
if  there  is  evidence  whicli  would  warrant  a 
recovery  on  the  part  of  plaintiff.  Christy  v. 
Elliott,  1:  215,  74  N.  E.  1035,  216  111.  31. 

676.  The  court  may  consider  a  prayer  to 
take  the  case  from  the  jury  after  plaintiff 
has  closed  his  case  and  defendant  has  gone 
into  his  testimony,  if,  at  the  time  it  is  made, 
none  of  defendant's  testimony  has  actually 
been  admitted,  an  objection  to  that  offered 
being  undisposed  of  at  the  time  the  prayer 
is  offered.  Cream  v.  McMahon,  14:  798,  68 
Atl.  265,  106  Md.  507. 

677.  The  fact  that  a  plaintiff's  case  rests 
largely  upon  her  own  testimony  as  to 
matters  upon  which,  in  the  nature  of  things 
the  defendant  could  hope  to  secure  but 
little  proof,  should  subject  her  case  to  the 
closest  scrutiny,  but  cannot  be  held  a  ground 
for  denying  any  relief  or  of  depriving  her 
of  the  right  to  have  the  facts  in  her  case 
passed  upon  by  a  jury,  Maroney  v.  Minne- 
apolis &  St.  L.  R.  Co.  49:  756,  144  N.  W. 
149,  123  Minn.  480. 

678.  A  case  cannot  be  taken  from  the  jury 
because  defendant's  evidence  tends  to  nega- 
tive negligence,  where  it  is  contradicted  by 
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the  evidence  of  plaintiff.     Goff  v.  St.  Louis 
Transit  Co.  9:  244,  98  S.  W.  49,  199  Mo.  694. 

679.  The  court  cannot  take  from  the  jury 
the  question  of  the  negligence  of  a  person 
killed  in  the  performance  of  his  duty,  on  the 
theory  that  he  attempted  to  do  the  work  in 
the  more  dangerous  of  two  feasible  ways, 
where  the  evidence  is  conllicting  as  to  which 
is  the  more  dangerous.  Wallace  v.  Sea- 
board Air  Line  R.  Co,  13:  384,  54  S.  E.  399, 
141  N.  C.  646. 

680.  An  action  for  personal  injuries 
caused  by  a  defect  in  a  highway  should,  up- 
on proper  demand,  be  taken  from  the  jury, 
where  it  clearly  appears  that  the  plaintift" 
was  guilty  of  contributory  negligence.  Shri- 
ver  v.  Marion  County  Ct.  26:  377,  66  S.  E. 
10G2,  66  W,  Va.  685. 

681.  In  an  action  against  a  municipal 
corporation  for  injuries  caused  by  an  ob- 
struction of  a  street  or  sidewalk,  when  the 
evidence  of  the  plaintiff  proves  such  facts 
and  circumstances  as  show  that  the  plain- 
tiff was  guilty  of  contributory  negligence 
in  causing  the  injuries,  the  court  should, 
on  the  motion  of  the  defendant,  exclude  all 
the  plaintiff's  evidence  from  the  jury. 
Slaughter  v.  Huntington,  16:  459,  61  S.  E. 
155,  64  W.  Va.  237. 

682.  The  court  cannot  assume  that  boys 
who  had  been  standing  between  trains  on  a 
street  crossing  for  some  time,  waiting  for 
a  train  to  move  to  let  them  cross,  one  of 
whom  was  injured  by  attempting  to  cross 
the  standing  train,  had  no  such  means  or 
opportunity  of  knowing  whether  or  not  a 
signal  was  given  before  the  train  moved,  or 
that  there  was  such  inattention  on  their 
part  as  to  prevent  their  hearing  it,  and  re- 
fuse to  admit  in  evidence  their  testimony 
that  it  was  not  given,  and  submit  the  ques- 
tion to  the  jury  upon  it.  Gesas  v.  Oregon 
Short  Line  R.  Co,  13:  1074,  93  Pac.  274,  33 
Utah,  156. 

683.  The  court  may  take  from  the  jury 
the  question  of  proximate  cause  of  injury  to 
a  child  employed  in  a  factory  when  under 
the  statutory  age,  where  the  evidence  shows 
that  he  was  injured  in  operating  the  ma- 
chine which  he  was  employed  to  operate. 
Leathers  v.  Blackwell's  Durham  Tobacco  Co. 
9:  349,  57  S.  E.  11,  144  N.  C.  330. 

684.  Evidence  on  the  part  of  a  street  car 
company  that  there  was  no  negligence  in 
the  management  of  its  car  or  no  defect  in 
its  equipment  is  not  sufficient  to  warrant 
the  court  in  taking  from  the  jury  the  ques- 
tion of  its  liability  for  injury  to  a  passen- 
ger injured  by  the  sudden  starting  of  tiie 
car  while  he  was  in  the  act  of  alighting 
therefrom,  although  his  evidence  shows 
merely  the  starting  of  the  car  and  the  in- 
jury. Paducah  Traction  Co.  v.  Baker, 
18:  1 185,  113  S.  W.  449,   130  Ky.  360. 

685.  While  the  issue  in  an  action  against 
an  infant  for  necessaries  furnished,  whether 
the  defendant  was  already  adequately  sup- 
plied or  not,  is  a  question  of  fact  for  the 
jury,  yet  where  there  is  no  evidence  on 
"which  they  might  properly  find  that  the 
goods  furnished  were  necessary  to  the  actual 
requirements  of  the  infant  at  the  time  of 
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sale  and  delivery,  the  case  is  properly  with- 
drawn from  the  jury.  Nash  v.  Inman,  1 
B.  R.  C.  143,    [1908]   2  K.  B.  1.     Also  Re- 

Sorted  in  77  L.  J.  K.  B.  N,  S.  626,  98  L.  T. 
r.  S.  G58,  24  Times  L.  R.  401,  52  Sol,  Jo. 
335. 

2.  Nonsuit. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Appeal  from  order  granting  nonsuit,  see 
Appeal  and  Error,  21. 

Notice  of  appeal  from  nonsuit,  see  Appeal 
AND  Error,  129. 

Setting  up  new  theory  on  appeal  to  sustain 
nonsuit,  see  Appeal  and  Error,  744. 

Errors  waived  or  cured  below,  see  Appeal 
AND  Error,  8G8-870. 

Affirmance  of  nonsuit  on  appeal  as  law  of 
the  case,  see  Appeal  and  Error,  1652. 

Nonsuit  because  of  champertous  agreement, 
see  Champerty  and  Maintenance,  5. 

Effect  of  judgment  where  after  grant  of  non- 
suit findings  on  the  merits  are  made, 
see  Judgment,  69. 

Retrospective  effect  of  statute,  forbidding 
second  action  after  nonsuit,  see  Stat- 
utes, 296. 

See  also  Dismissal  and  Discontinuance,  3. 

686.  A  motion  for  nonsuit  admits  all  the 
facts  of  which  there  is  any  evidence,  with 
the  facts  which  the  evidence  tends  to 
prove.  Pilmer  v.  Boise  Traction  Co.  15:254, 
94  Pac.  432,  14  Idaho,  327. 

6S7.  A  nonsuit  should  be  granted  only 
when  the  evidence  wholly  fails  to  support 
the  demand  of  plaintiff.  Adams  v.  Bunker 
Hill  &  S.  Min.  Co.  11:  844,  89  Pac.  624,  12 
Idaho,  637. 

688.  A  request  to  nonsuit  should  not  be 
granted  where  at  the  time  it  is  made  it  is 
impracticable  for  the  trial  judge  to  say 
what  facts  have  been  established.  Hayward 
v.  North  Jersey  Street  R.  Co.  (N.  J.  Err. 
&  App.)  8:  1062,  65  Atl.  737,  74  N.  J.  L. 
678. 

689.  A  nonsuit  will  not  be  sustained 
where  the  allegations  of  plaintiff  are  sus- 
tained by  the  evidence,  unless  the  complaint 
is  demurrable.  Rippy  v.  Southern  R.  Co. 
21 :  601,  61  S.  E.  1010,  80  S.  C.  539. 

690.  The  same  rule  for  determining  the 
sufficiency  of  the  testimony  to  support  a 
judgment  in  favor  of  plaintiff  is  applicable 
to  a  motion  for  nonsuit  and  one  for  direct- 
ed verdict  in  defendant's  favor.  Sorenson 
V.  Smith,  51:612,  129  Pac.  757,  131  Pac. 
1022,   65   Or.   78. 

691.  When  defendant  introduces  evidence, 
the  question  of  the  correctness  of  the  over- 
ruling of  his  motion  for  nonsuit  at  the 
close  of  plaintiff's  evidence  is  not  to  be  de- 
termined alone  by  the  state  of  the  evidence 
at  the  time  the  motion  was  made.  Conner 
V.  Seattle,  R.  &  S.  R.  Co.  25:  930,  105  Pac. 
634,  56  Wash.  310. 

692.  In  determining  the  correctness  of  a 
nonsuit,  plaintiff  is  entitled  to  the  benefit  of 
any  fact  that  the  jury  could  have  found 
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from  the  evidence,  and  to  all  the  inferences 
warranted  thereby.  Kirwan  v.  American 
Lithographic  Co.  27:  972,  90  N.  E.  945,  197 
N.   Y.   413. 

693.  It  is  not  ground  for  nonsuit  that 
persons  having  equitable  interests,  otlier 
than  ownership,  in  real  property,  title  to 
which  is  sought  to  be  quieted,  are  not  made 
parties  plaintiff,  when  such  persons  partici- 
pate in  the  action,  through  the  plaiiitill",  to 
an  extent  that  the  decree  will  bind  tliera 
equally  with  the  parties  to  the  action, 
when  the  action  is  maintained  by  the  record 
owner  as  the  real  party  in  interest.  Mc- 
Kenzie  v.  Gussner,  37:  918,  134  N.  W.  33, 
22  N.  D.  445. 

694.  V\  here  the  sole  object  of  an  action  is 
the  recovery  of  damages,  a  failure  to  prove 
substantial  damages  is  a  failure  to  prove 
the  substance  of  the  issue,  and  entitles  the 
defendant  to  a  judgment  of  nonsuit,  or  a 
judgment  that  plaintiff  take  nothing  by  hia 
action;  and  recovery  of  numinal  damages 
will  not  be  permitted  merely  to  allow  plain- 
tiff his  costs.  Woodhouse  v.  Poles,  8:  783, 
86  Pac.  1063,  43  Wash.  617. 

695.  llie  granting  of  a  nonsuit  in  an  ac- 
tion to  foreclose  a  trust  deed  on  real  estate 
is  error  where  the  deed  is  shown  to  be  good, 
— at  least  as  to  part  of  the  proi)erty.  Mort- 
gage Trust  Co.  V.  Redd,  8:  1215,  88  Pac.  473, 
38  Colo.  458. 

696.  The  nonjoinder  of  her  husband  by  a 
married  woman  in  an  action  of  tort  brought 
by  her  is  not  the  proper  basis  of  a  nonsuit, 
where  the  only  plea  is  not  guilty.  Slater  v. 
North  Jersey  Street  R.  Co.  (N.  J.  Err.  & 
App.)   15:  840,  69  Atl.  163,  75  N.  J.  L.  890. 

697.  It  is  error  for  the  trial  court  to 
grant  a  nonsuit  in  an  action  on  an  insurance 
policy,  where  the  plaintiff  makes  a  prima 
facie  case  establishing  the  fact  of  issuance 
and  delivery  of  the  policy  and  the  payment 
of  the  premium  thereon,  the  loss  through 
and  on  account  of  the  cause  insured  against, 
and  the  furnishing  of  notice  and  proofs  to 
the  insurer  as  required  by  the  policy,  or  the 
waiver  thereof  on  the  part  of  the  insurance 
companv.  Allen  v.  Phoenix  Assur.  Co. 
8:  903,  88  Pac.  245,   12  Idaho,  653. 

In  action  for  injury  or  death. 

698.  That  a  guardian  ad  litem  was  not 
properly  appointed  for  the  minors  in  an  ac- 
tion by  widow  and  children  for  the  negligent 
killing  of  their  husband  and  father  will  not 
justify  a  nonsuit  if  the  complaint  states  the 
cause  of  action  in  favor  of  the  widow.  Anus- 
tasakas  v.  International  Contract  Co.  21: 
267,  98  Pac.  93,  51  Wash.  119. 

699.  In  an  action  to  recover  damages  for 
the  injury  or  death  of  a  person  by  reason  of 
being  run  over  by  a  street  car,  a  motion  for 
a  nonsuit,  made  at  the  close  of  the  plain- 
tiff's evidence,  should  be  granted  if  the  facts 
presented  by  the  evidence  are  such  that  but 
one  conclusion  can  reasonably  be  drawn 
from  them,  and  that  conclusion  is  that  no 
recovery  can  be  had  under  the  evidence;  but 
if  different  minds  might  reasonably  reach 
different  conclusions  from  the  evidence,  the 
motion  for  a  nonsuit  should  be  denied  and 
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the  case  submitted  to  the  jury.  Pilraer  v. 
Boise  Traction  Co.  15:  254,  94  Pae.  432,  14 
Idaho,  327. 

700.  A  nonsuit  in  an  action  to  recover 
damages  for  death  should  not  be  granted  on 
the  ground  that  the  conclusion  that  death 
resulted  from  th^  negligence  charged  would 
be  a  mere  conjecture,  when  there  is  some  evi- 
dence that  it  was  the  effect  of  the  negligent 
administration  of  chloroform,  and  the  evi- 
dence of  other  causes  only  suggests  the  pos- 
sibilitv  of  their  existence.  Boucher  v.  Laro- 
chelle,'  15:  416,  G8  Atl.  870,  74  N.  H.  433. 

701.  In  an  action  to  recover  danuiges  for 
personal  injuries  caused  by  defendant's  neg- 
ligence, testimony  of  the  plaintiff  upon 
cross-examination,  directly  at  variance  with 
her  testimony  on  direct  examination  and 
witli  the  evidence  of  other  witnesses  called 
in  her  behalf,  is  not  available  upon  a  motion 
for  a  nonsuit  and  for  the  direction  of  a  ver- 
dict for  the  defendant,  which  are  in  effect  a 
demurrer  to  so  much  of  her  testimony  as  is 
favorable  to  her,  admitting  its  veritj'  in 
point  of  fact  for  the  purpose  of  denying  its 
sulliciency  in  point  of  law.  Hayward  v. 
North  Jersey  Street  R.  Co.  (N.  J.  Err.  & 
App.)   8:  1062,  65  Atl.  737,  74  N.  J.  L.  678. 

(02.  A  nonsuit  is  properly  granted  in  an 
action  by  an  employee  to  recover  damages 
lor  personal  injuries  sustained  while  oper- 
ating a  defective  machine,  as  to  the  con- 
dition of  which  he  had  complained  in  the 
morning  to  the  superintendent,  who  prom- 
ised to  repair  it  at  noon,  but  did  not  do  so, 
since  the  promise  to  repair  is  so  definite  and 
specihc  as  to  the  time  of  performance  that 
there  is  no  question  for  the  jury.  Andreesik 
v.  JS'ew  Jersey  Tube  Co.  (N.  J.  Err.  &  App.) 
4:  913,  03  Atl.  719,  73  N.  J.  L.  GO-1. 

703.  In  an  action  against  a  master  for 
negligently  causing  the  death  of  his  serv- 
ant, a  nonsuit  should  not  be  granted  where 
the  evidence,  altliough  circumstantial,  is 
such  that  it  would  appear  possible  that  an 
injury  resulted  from  any  one  of  several 
causes,  when  it  points  to  the  greater  prob- 
ability that  it  resulted  fiom  the  specified 
eause  charged  in  the  complaint.  Adams  v. 
Bunker  Hill  &  S.  JVlin.  Co.  11:  844,  89  Pac. 
624,  12  Idaho,  637. 

704.  Proof  of  the  unsafe  condition  of  ma- 
chinery by  reason  of  a  defect  which  was 
not  obvious,  and  of  an  injury  resulting 
therefrom  to  a  servant  not  familiar  with 
or  accustomed  to  the  machinery,  vvhicli  lack 
of  knowledge  was  known  to  the  master,  who 
was  in  a  more  favoral)le  position  to  know 
the  condition  of  the  machinery  and  to  in- 
spect and  repair  it,  while  it  does  not  ap- 
pear that  any  such  duties  formed  a  part 
of  the  servant's  employment,  makes  a  prima 
facie  showing  of  negligence  on  the  part  of 
the  ma-ster.  and  a  motion  for  a  nonsuit 
should  be  denied.  Adams  v.  Bunker  Hill 
A  S.  Min.  Co.  11:  844,  89  Pac.  624,  12  Idaho, 
637. 

705.  If  the  conclusion  of  negligence  on 
the  part  of  the  defendant  in  an  action 
against  a  master  for  negligently  causing  the 
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death  of  a  servant  can  be  arrived  at  or  jus 
tified  upon  any  fair  construction  that  a 
reasonable  man  might  put  upon  tlie  evi- 
dence, or  any  inference  that  might  reason- 
ably be  drawn  therefrom,  the  defendant  is 
not  entitled  to  a  nonsuit,  but  the  question 
of  negligence  should  go  to  the  jury.  Adams 
V.  Bunker  Hill  &  S.  Min.  Co.  11:844,  89 
Pac.  624,  12  Idaho,  637. 

706.  In  an  action  to  recover  damages  for 
the  death  of  an  employee,  evidence  that  a 
part  of  the  machinery  upon  which  he  wa^ 
at  work  when  killed  was  in  a  damaged 
condition,  and  that  by  reason  of  the  defect, 
he  might,  in  the  discharge  of  his  duty, 
have  become  entangled  in  it  and  lost  his 
life  through  no  fault  of  his,  makes  a  prima 
facie  case,  where  there  was  no  eyewitness  to 
the  accident;  and  it  is  error  to  sustain  a 
motion  for  a  nonsuit.  Adams  v.  Bunker 
Hill  &  S.  Min.  Co.  11:  844,  89  Pac.  624,  12 
Idaho,  637. 

707.  The  presumption,  if  any,  that  a  serv- 
ant who  selected  materials  for  the  erection 
of  a  scaffold  which  fell  ahd  caused  his  in- 
jury picked  out  the  particular  plank  which 
gave  way,  and  saw  an  auger  hole  in  it,  ana 
knew  that  the  plank  might  be  used  in  the 
scaffold,  and  evidence  that  the  auger  hole 
was  readily  observable,  do  not  make  out  an 
affirmative  case  of  contributory  negligence 
justifying  a  nonsuit  where  the  servant  tes- 
tifies that  he  did  not  see  the  hole  and  did 
not  pick  out  the  plank.  Hoveland  v.  Na- 
tional Blower  Works,  14:  1254,  114  N.  W. 
795,  134  Wis.  342. 

3.  Directing  verdict;  peremptory 
instructions. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Review  of  refusal  to  direct  verdict,  see 
Appeal  and  Errob,  212,  413,  425,  42^, 
490,  501. 

Preserving  question  for  review  by  request 
for  peremptory  instruction,  see  Appeal 
AND  Error,  384. 

Direction  of  verdict  on  appeal,  see  Appeal 
AND  Error,  386. 

Waiver  of  error  as  to,  see  Appeal  and 
Error,  871,  872. 

Prejudicial  error  in,  see  Appeal  and  Error, 
1520-1528. 

Extent  of  review  on  assignment  of  error  for 
refusal  to  grant  peremptory  instruc- 
tion, see  Appeal  and  Error.  903. 

Motion  for  peremptory  instruction  or  di- 
rected verdict  as  waiver  of  right  to 
jury,  see  Jury,  40-42. 

Construction  of  motion  to  instruct  jury 
to  find  verdict  for  defendant,  see 
Motions  and  Orders,  5. 

Assignment  of  error  in  motion  for  new 
trial  in  refusing  to  direct  verdict,  see 
New  Trial,  S2. 

See  also  supra,  549,  701;  Evidence,  201. 

708.  Motions  for  a  directed  verdict  by 
both  parties  to  an  action,  without  requesting 
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the  submission  of  any  facts  to  the  jury  upon 
the  denial  of  the  motion,  waives  any  right 
which  either  party  may  have  otherwise  had 
to  an  undirected  verdict,  and  estops  them 
from  assigning  error  for  not  submitting  the 
facts  to  the  jury.  Duncan  v.  Great  Northern 
R.  Co.  19:  952,  118  N.  W.  826,  17  N.  D.  610. 

709.  A  court  is  not,  upon  the  motion  of 
only  one  party  to  a  suit  for  a  directed  ver- 
dict, authorized  to  determine  disputed  ques- 
tions of  fact,  where  there  is  testimony  on 
behalf  of  the  other  party  sufficient  to  sup- 
port his  cause  of  action  or  defense.  Schmidt 
v.  Williamsburgh  City  F.  Ins.  Co.  51:  261, 
144  N.  W.  1044,  95  Neb.  43. 

710.  The  question  for  the  trial  court  in 
considering  the  direction  of  a  verdict  is 
whether,  admitting  the  truth  of  all  the  evi- 
dence which  has  been  given  in  favor  of  the 
party  against  whom  the  action  is  contem- 
plated, together  with  the  inferences  and 
conclusions  to  be  reasonably  drawn  there- 
from, and  eliminating  all  conflicting  facts 
and  inferences,  there  is  enough  competent 
evidence  to  sustain  a  verdict  should  the 
jury  find  in  accordance  therewith.  Cooper 
V.  Flesner,  23:  1180,  103  Pac.  lOlG,  24  Okla. 
47. 

711.  The  question  for  the  trial  court  in 
considering  the  direction  of  a  verdict  is 
whether,  admitting  the  truth  of  all  the  evi- 
dence which  has  been  given  in  favor  of  the 
party  against  whom  the  action  is  contem- 
plated, together  with  the  inferences  and  con- 
clusions to  be  reasonably  drawn  therefrom, 
and  eliminating  all  conflicting  facts  and  in- 
ferences, there  is  enough  competent  evidence 
to  sustain  a  verdict  should  the  jury  find 
in  accordance  therewith.  Harris  v.  Mis- 
souri, K.  &  T.  R.  Co.  24:  858,  103  Pac.  758, 
24  Okla.  341. 

712.  A  verdict  may  be  directed  for  de- 
fendant if  the  evidence  is  such  that  the 
court  would  set  aside  a  verdict  for  plain- 
tiflf.  Hasting  v.  Southern  R.  Co.  5:  775,  143 
Fed.  260,  74  C.  C.  A.  398. 

713.  When  the  evidence  adduced  by  one 
of  the  parties  to  a  civil  action  at  law  is 
sufficient  to  warrant  a  finding  in  his  favor, 
and  no  evidence  appreciably  tending  to  over- 
throw the  case  so  made  has  been  adduced 
by  the  opposite  party,  it  is  the  duty  of  the 
court  to  direct  a  verdict  in  favor  of  the 
former,  if  requested  so  to  do.  Kuykendall 
v.  Fisher,  8:  94,  56  S.  E.  48,  61  W.  Va.  87. 

714.  It  is  the  duty  of  the  trial  court,  if 
requested,  to  direct  a  verdict  for  the  party 
who  has  adduced  evidence  sufficient  to  war- 
rant a  verdict  in  his  favor,  where  no  evi- 
dence appreciably  tending  to  overthrow  the 
case  so  made  has  been  adduced  by  the  op- 
posite party.  La  Ruo  v.  Lee,  14:  968,  60 
S.  E.  388,  63  W.  Va.  388. 

715.  A  trial  court  has  the  right  to  act 
upon  the  facts  deliberately  conceded  by 
counsel  in  his  opening  statement  to  the 
jury,  and  direct  a  verdict  against  the  plain- 
tiff, if  such  conceded  facts  would  not  entitle 
him  to  a  verdict:  but  such  power  must  be 
exercised  sparingly,  and  never  without  full 
consideration  and  opportunity  for  counsel 
to  qualify  his  statement,  so  far  as  the  truth 
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will  permit.  Barrett  v.  Miiuieapulis,  St.  P. 
&  S.  Ste.  M.  R.  Co.  18:  416,  117  X.  \V.  1047, 
106  Minn.  51. 

716.  A  trial  court  should,  on  motion 
therefor,  direct  a  verdict  when  the  evidence 
is  insuflTicient  to  sustain  one  different  from 
that  which  the  court  is^  asked  to  direct. 
Diddle  v.  Continental  Casualty  Co.  22:  779, 
63  S.  E.  962,  65  W.  Va.  170. 

717.  A  motion  for  the  direction  of  a  ver- 
dict is  properly  denied  where  the  facts  on 
the  whole  case  as  presented  are  impossible 
of  reconciliation.  Hayward  v.  North  Jersev 
Street  R.  Co.  (N.  J.  Err.  &  App.)  8:  1062, 
65  Atl.  737,  74  N.  J.  L.  678. 

718.  The  court  may  direct  the  answers  to 
special  questions  upon  matters  not  in  dis- 
pute and  established  without  contradiction. 
Gary  v.  Los  Angeles  R.  Co.  27:  764,  108  Pac. 
682,   157  Cal.  599. 

719.  A  court  of  the  United  States  may 
direct  a  verdict  for  defendant  upon  the  facts 
stated  by  counsel  as  constituting  the  plain- 
tiff's case  in  opening  the  case  to  the  jury. 
Brown  v.  District  of  Columbia,  25:  98,  2!) 
App.  D.  C.  273. 

720.  It  is  not  error  to  deny  a  motion  for 
a  directed  verdict,  or  for  a  judgment  not- 
withstanding the  verdict,  when  the  evi- 
dence shows  a  conflict  as  to  whether  the 
cause  of  action  pleaded  has  been  proven. 
Higgs  V.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
R.  Co.  15:  n62,  114  X.  W.  722,  16  X.  D. 
446. 

721.  A  verdict  cannot  properly  be  direct- 
ed where  there  is  a  conflict  of  evidence 
which  makes  the  material  facts  so  doubt- 
ful that  a  verdict  for  either  party  would 
be  sustained.  Norvell  v.  Kanawha  &  M.  R. 
Co.  29:  325,  68  S.  E.  288,  67  W.  Va.  467. 

722.  A  court  cannot  direct  or  set  aside  a 
verdict  merely  upon  a  preponderance  of  evi- 
dence. Philadelphia,  B.  &  W.  R.  Co.  v. 
Gatta,  47:  932,  85  Atl.  721,  —  Del.  — . 

723.  The  court  should  not  direct  a  ver- 
dict against  an  issue  which  there  is  evidence 
to  support.  Suell  v.  Derricott,  23:  996,  49 
So.  895,  161  Ala.  259. 

724.  A  general  affirmative  charge  cannot 
be  given  where  the  evidence  is  in  dispute. 
Seigel  v.  Long,  33:  1070,  53  So.  753,  169  Ala. 
79. 

725.  A  peremptory  instruction  to  find  for 
the  defendant  should  not  be  given,  unless  the 
court  can  see  from  the  whole  evidence  that 
it  would  not  sustain  a  verdict  if  found  for 
the  plaintiff.  Mahaffey  v.  J.  L.  Rumbarger 
Lumber  Co.  8:  1263,  56  S.  E.  893,  61  W.  Va. 
571. 

726.  A  verdict  is  improperly  directed  by 
the  court  in  favor  of  the  defendant,  where 
the  plaintiff  has  introduced  evidence'^which 
would  authorize  the  jury  to  find  a  verdict 
in  her  favor.  Davis  v.  Albritton,  8:  820, 
56  S.  E.  514,  127  Ga.  517. 

727.  The  court  cannot  direct  the  deter- 
mination of  an  issue  in  favor  of  one  having 
the  burden  of  proof,  when,  upon  the  evi- 
dence, there  is  ample  room  for  more  than 
one  conclusion  by  fair-minded  men.     Taylor 
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V.  Security  Life  &  Annuity  Co.   15:  583,  59 
S.  E.  139,  145  N.  C.  383. 

728.  The  general  affirmative  charge  can- 
not be  given  for  defendant  as  to  any  count 
in  the  declaration  which  there  is  evidence  to 
support.  Western  U.  Teleg.  Co.  v.  Hill,  23: 
648,  50  So.  248,   163  Ala.   18. 

729.  It  is  error  for  the  court  to  direct  a 
verdict  against  the  plaintiff,  where  he  has 
proved  a  prima  facie  case  and  the  defendant 
has  introduced  testimony  raising  a  contlict 
in  the  evidence,  notwithstanding  there  may 
be  some  issues  upon  which  the  only  posi- 
tive testimony  is  that  introduced  by  the 
defendant,  since  it  is  for  the  jury  to  de- 
termine the  credibility  of  the  witnesses  and 
the  weight  of  the  testimony.  Taylor  v. 
Modern  Woodmen,  5:  283,  83  Pac.  1099,  72 
Kan.  443. 

730.  A  verdict  should  be  directed  in  favor 
of  one  claiming  under  a  deed  properly 
signed  and  acknowledged  as  against  the 
claim  of  the  alleged  grantor,  where  the  evi- 
dence strongly  preponderates  in  favor  of  its 
validity,  which  is  denied  only  by  the  unsup- 
ported evidence  of  the  latter.  Ford  v.  Ford, 
6:  442,  27  App.  D.  C.  401. 

731.  The  requested  direction  of  a  verdict 
for  the  defendant  is  properly  refused  in  an 
action  to  recover  the  value  of  labor  and 
material  from  an  alleged  principal  undis- 
closed at  the  time  the  contract  therefor 
was  made  with  her  agent,  where  it  is  shown 
that  the  alleged  principal  was  present 
when  the  contract  was  made,  gave  direc- 
tions concerning  it,  and  had  frequently  em- 
ployed the  agent  to  transact  business  for 
her.  Lindquist  v.  Dickson,  6:  729,  107  N. 
W.  958,  98  Minn.  369. 

732.  The  court  cannot  direct  a  verdict 
for  plaintiff  in  an  action  of  forcible  entry 
and  detainer  to  recover  possession  of  real 
estate  upon  the  admission  of  counsel  in  his 
opening  statement  that  the  legal  title  is 
in  plaintiff.  Pietsch  v.  Pietsch.  29:  218,  92 
N.  E.  325,  245  111.  454.  (Annotated) 

733.  The  court  cannot  direct  the  jury  to 
answer  in  the  affirmative  a  question  wheth- 
er or  not  a  railroad  company  has  wrong- 
fully diverted  from  a  stream  water  to  which 
a  lower  riparian  owner  is  entitled,  where 
the  evidence  as  to  whether  or  not  the  vol- 
ume of  water  flowing  in  the  stream  is  ma- 
terially less  conflicts.  Harris  v.  Norfolk 
&  W.  R.  Co.  31:  543,  69  S.  E.  623,  153  N. 
C.  542. 

734.  The  direction  of  a  verdict  for  de- 
fendant in  an  action  by  an  heir  to  recover 
her  distributive  share  of  an  estate  is  erro- 
neous, where,  if  the  evidence  introduced  by 
plaintiff  should  be  taken  as  true,  she  had 
not  received  her  distributive  share  of  the 
estate,  as  shown  by  the  uncontroverted  evi- 
dence, after  deducting  from  that  distributive 
share  the  value  of  an  advancement  estimat- 
ed as  of  the  time  of  the  conveyance,  proved 
to  have  been  made  to  her  by  the  owner  of 
the  estate  during  his  lifetime.  Ireland  v. 
Dyer,  26:  1050,  67  S.  E.  195,  133  Ga.  851. 

735.  The  court  cannot,  in  an  action  to 
recover  damages  for  trespass  upon  real  es- 
tate, direct  a  verdict  for  defendant  in  case 
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I  the  locus  in  quo  is  not  covered  by  plain- 
tiff's written  chain  of  title,  if  he  also  relies 
on  adverse  possession.  Beaufort  Land  & 
Invest.  Co.  v.  New  River  Lumber  Co.  30: 
243,  68  S.  E.  637,  86  S.  C.  358. 
Action  on  \rarelionseman's  bond. 

736.  In  an  action  brought  on  a  warehouse- 
man's bond  to  recover  for  an  alleged  con- 
version of  property  by  him,  a  waiver  of  the 
conversion  of  a  portion  of  the  property  by 
the  receipt  and  retention  of  a  jiortion  of  the 
proceeds,  with  knowledge  of  the  wrongful 
sale  and  conversion,  is  not  a  ground  for  the 
direction  of  a  verdict  for  the  defendant, 
since  the  waiver  simply  goes  to  a  diminu- 
tion of  the  plaintiff's  recovery.  State  use 
of  Hart-Parr  Co.  v.  Robb-Lawrence  Co.  16: 
227,   115  N.   W.   846,   17   N.  D.  257. 

Bills  and  notes.  4 

737.  In  an  action  upon  a  promissory  note, 
where  the  execution  of  the  instrument  is 
not  questioned,  and  the  amount  due  and 
the  rate  of  interest,  which  was  not  usurious, 
are  shown,  the  court  may  properly  direct  a 
verdict  for  the  plaintiff.  Thomas  v.  Clark- 
son,  6:  658,  54  S.  E.  77,  125  Ga.  72: 

738.  The  court  cannot  direct  a  verdict  in 
favor  of  the  purchaser  of  a  promissory  note 
which  was  secured  from  the  maker  by 
fraud,  unless  the  testimony  in  favor  of  his 
good  faith  is  such  that  no  fair-minded  per- 
son can  draw  any  other  inference  there- 
from. Arnd  v.  Aylesworth,  29:  638,  123  N. 
W.   1000,   145  Iowa,   185. 

739.  Where  the  indorsees  of  a  note  bring 
suit  upon  it  against  the 'makers,  and  allege 
that  they  bought  it  from  the  payees  for 
value,  before  due,  and  without  notice  of  any 
defense,  and  the  defendants  make  no  denial 
of  such  allegation,  but  seek  to  set  up  cer- 
tain defenses  which  would  not  be  good 
against  a  negotiable  note  in  the  hands  of  an 
indorsee  before  due  for  value  and  without 
notice  of  any  defense,  there  is  no  error  in 
striking  the  answer  and  directing  a  verdict 
for  the  plaintiffs  upon  the  introduction  of 
evidence.  Hendrix  v.  Bauhard  Bros. 
43:  1028,  75  S.  E.  588,  138  Ga.  473. 

740.  Uncontroverted  evidence  in  favor  of 
the  bona  fides  of  the  purchaser  of  a  note 
procured  from  the  maker  by  fraud  is  not 
sufficient  to  authorize  a  directed  verdict 
for  the  holder,  in  an  action  upon  the  note, 
if  the  inferences  to  be  drawn  from  all  the 
circumstances  are  open  to  different  conclu- 
sions by  reasonable  men.  Arnd  v.  Ayles- 
worth, 29:  638,  123  N.  W.  1000,  145  Iowa, 
185. 

Carriers. 

741.  In  an  action  against  a  carrier  for 
loss  of  flax  caused  by  the  bursting  open  of 
one  of  the  inside  doors  furnished  by  the  car- 
rier and  placed  inside  the  car  by  the  shipper, 
to  retain  the  flax,  the  mere  fact  that  the 
door  came  open  while  the  car  was  in  transit, 
without  anything  else  to  show  the  cause  of 
its  opening,  does  not  contradict  the  positiive 
testimony  of  those  who  prepared  and  loaded 
the  car,  that  the  door  was  properly  fastened, 
so  as  to  create  a  conflict  in  the  evidence 
sufficient  to  render  the  direction  of  a  ver- 
dict for  the  consignor  erroneous,  since,  with- 
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out  other  evidence,  any  finding  of  the  jury 
aa  to  what  caused  tlie  opening  of  the  door 
could  only  be  arrived  at  by  inference  and 
would  have  been  mere  guesswork.  Duncan 
V.  Great  Northern  R.  Co.  19:  952,  118  N.  W. 
826,  17  N,  D.  GIO. 

742.  If  one  suing  a  carrier  in  tort  for  re- 
fusing to  accept  him  as  a  passenger  puts  in 
evidence  as  part  of  his  case  facts  showing 
a  justification  for  the  refusal,  a  verdict 
should  be  directed  for  defendant,  although 
the  burden  of  proving  justification  in  sucli 
cases  is  upon  it.  Connors  v.  Cunard  Steam- 
ship Co.  26:  171,  90  N.  E.  601,  204  Mass. 
310. 

Telegraph   cases. 

743.  The  mere  fact  that  the  name  of 
the  addressee  of  a  telegram  sent  care  of 
the  city  directory  did  not  appear  in  such 
directory  does  not  justify  a  direction  of  a 

'  verdict  in  favor  of  the  telegraph  company 
in  an  action  for  failure  to  deliver  the  mes- 
sage, in  the  absence  of  anything  to  show 
that  it  made  any  effort  whatever  to  deliver 
the  message.  Western  U.  Teleg.  Co.  v. 
Elliot,  2s:  761,  115  S.  W.  228,  131  Ky.  340. 

744.  The  general  affirmative  charge  can- 
not be  given  in  favor  of  a  telegraph  com- 
pany in  an  action  for  damages  for  failure 
promptly  to  deliver  a  message  because  the 
evidence  shows  that  it  was  delivered  for 
transmission  before  office  hours  of  the  of- 
fice of  destination,  where  the  evidence  also 
tends  to  show  that  no  objection  was  made 
to  receiving  it  at  that  time,  and  it  was 
actually  transmitted  and  received  at  such 
officer  prior  to  its  opening  time.  Western 
U.  Teleg.  Co.  v.  Hill,  23:  648,  50  So.  248, 
103  Ala.  18. 

Fires. 

'  745.  A  peremptory  instruction  in  favor  of 
the  railroad  company  should  not  be  given 
in  an  action  for  property  destroyed  by  fire 
set  out  by  it,  where  the  circumstances  leave 
no  doubt  that  the  fire  originated  from  pass- 
ing trains.  Louisville  &  N.  R.  Co.  v.  Beel- 
er,  11:  930,  103  S.  W.  300,  126  Ky.  328. 
Nuisance. 

746.  One  is  not  entitled  to  a  directed  ver- 
dict in  an  action  for  damages  for  the  main- 
tenance of  a  nuisance,  for  the  reason  that 
the  evidence  does  not  enable  the  jury  to  de- 
termine what  portion  of  the  injury  is 
caused  by  him  and  what  portion  by  an- 
other, where  tlie  evidence  all  tends  to  show 
that  the  injuries  for  which  the  suit  is 
brought  were  caused  by  the  acts  of  defend- 
ant. New  York  Continental  Jewell  Filtration 
Co.  V.  Wynkoop,  11:  542,  29  App.  D.  C.  594. 
Frandnlent  conveyance. 

747.  The  court  may  declare  the  effect  of 
undisputed  facts  by  directing  a  verdict  in 
case  of  an  alleged  transfer  in  fraud  of  cred- 
itors, notwithstanding  the  statute  provides 
that  the  question  of  fraudulent  intent  is 
one  of  fact,  and  not  of  law.  Ilall  v.  Feeney, 
21:  513,  118  N.  W.  1038,  22  S.  D.  541. 
Ubel  and  slander. 

748.  Where  a  comment  on  a  matter  of 
public  interest,  which  forms  the  basis  of  an 
action  for  libel,  is  not  reasonably  capable 
of  being  interpreted  as  going  beyond  the 
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limits  of  honest  criticism,  there  is  no  case 
for  tlie  jury.  McQuire  v.  W«'stern  Morning 
News  Co.  Ltd.  3  B.  R.  C.  4'.)0,  [1903]  2  K. 
B.  100.  Also  Reported  in  72  L.  J.  K.  B. 
X.  S.  612,  51  Week.  Rep,  689,  88  L.  T.  N,  S. 
757,  19  Times  L.  R.  471. 
Abuse    of   process. 

749.  In  an  action  against  several  defend- 
ants jointly  for  wrongful!}'  taking  plain- 
tiff's property,  a  verdict  should  be  directed 
in  their  favor  if  the  evidence  shows  merely 
several  separate  and  distinct  levies  by  an  of- 
ficer upon  the  property  upon  writs  sued 
out  by  the  defendants  separately.  Livesav 
V.  First  Nat.  Bank,  6:  598,  86  Pac.  102,  36 
Colo.   526. 

^Vills. 

750.  Where  all  that  the  evidence  discloses 
as  to  the  alleged  undue  influence  exerted  by 
the  chief  beneficiary  of  a  will  was  that  he 
was  a  warm  personal  friend  of  the  testator, 
and  transacted  considerable  business  for 
him,  and  that  they  visited  one  another  fre- 
quently, the  court  is  warranted  in  directing 
the  jury  to  find  against  the  contestant. 
Re  Strachan,  51:  927,  136  Pac.  1175,  56 
Colo.  77. 

751.  On  the  trial  of  an  action  to  contest 
the  validity  of  a  will,  when  it  appears  on 
the  face  of  the  will  that  it  was  not  signed  at 
the  end  thereof  as  required  by  statute,  it 
is  not  error  for  the  trial  judge  to  direct  a 
verdict  that  the  writing  is  not  a  valid  will. 
Sears  v.  Sears,  17:  353,  82  N.  E.  1067,  77 
Ohio   St.   104. 

752.  A  verdict  finding  the  revocation  of 
a  will  cannot  be  directed  by  the  court,  if 
there  is  evidence  of  facts  that  would  sus- 
tain the  will,  although  there  are  also  facts 
in  evidence  which  would  sustain  an  infer- 
ence of  its  revocation.  Managle  v.  Parker, 
24:  180,  71  Atl.  637,  75  N.  H.  139. 
Negligence;  personal  injuries. 
Correctness  of  directed  verdict  in  negli- 
gence case,  see  Appeal  and  Error, 
1524-1526. 

See  also  supra,  129, 

753.  The  court  may  instruct  the  jury  as 
to  the  verdict  to  be  returned  in  a  negligence 
case  when  reasonably  honest  minds  could 
reach  but  one  conclusion  upon  the  facts  in 
evidence.  Dreier  v,  McDermott,  50:  566, 
141  N,  W.  315,  157  Iowa,  726. 

754.  The  court  may  direct  a  verdict 
against  plaintiff  in  an  action  for  negligent 
injuries,  if  the  evidence,  without  contra- 
diction, shows  that  he  was  negligent,  and 
that  his  negligence  proximately  contributed 
to  the  injury.  Knoxville  v.  Cain,  48:  628, 
159  S.  W,  1084,  128  Tenn,  250. 

755.  The  court  may,  upon  motion,  direct 
a  verdict  for  the  defendant  in  an  action 
brought  to  recover  damages  for  personal 
injuries,  upon  the  ground  that  there  is  no 
room  for  reasonable  difi'erence  of  opinion 
upon  the  evidence,  although  the  jury  might 
have  reached  a  conclusion  dilferent  from 
that  of  tlie  court,  Kroger  v.  Ciunberland 
Fruit  Package  Co.  35:  473,  130  N.  W.  513, 
145   Wis.   433. 

756.  The  court  should  direct  a  verdict  for 
defendant  in  an  action  to  recover  damages 
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for  personal  injuries,  where  the  facts  are 
undisputed,  and,  as  matter  of  law,  the  al- 
leged negligence  was  not  the  proximate 
cause  of  the  accident.  Teis  v.  Smuggler 
Min.  Co.  15:  893,  158  Fed.  260,  84  C.  C.  A. 
478. 

757.  When  the  evidence  in  plaintiff's 
favor  in  an  action  for  personal  injuries  is 
contrary  to  all  reasonable  probabilities,  the 
court  should  direct  a  verdict  in  favor  of 
defendant.  Chybowski  v.  Bucyrus  Co.  7: 
357,  106  N.  W.  833,   127  Wis.  332. 

758.  A  constitutional  provision  making 
questions  of  contributory  negligence  and  as- 
sumption of  risk  questions  for  tlie  jury  does 
not  prevent  tiie  court  from  directing  a  ver- 
dict in  defendant's  favor,  if  no  negligence 
on  its  part  is  sliovvn.  Plicenix  Printing  Co. 
V.  Durham,  38:  1191,  122  Pac.  708,  32  Okla. 
575. 

759.  A  general  affirmative  charge  in  de- 
fendants' favor  in  an  action  for  negligent 
injuries  is  properly  refused  if  there  is  evi- 
dence which,  if  found  to  be  true,  would 
warrant  a  verdict  in  plaintiff's  favor.  Wells 
V.  Gallagher,  3:  759,  39  So.  747,  144  Ala. 
3G3. 

760.  The  jury  cannot  be  directed  to  find 
for  defendant  because  of  contributory  neg- 
ligence in  a  personal-injury  action  brought 
under  the  Federal  employers'  liability 
statute,  which  provides  that  such  negligence 
shall  not  bar  a  recovery,  but  merely  di- 
minish the  damages.  Chicago  G.  W.  R.  Co. 
V.  McCormick,  47:  18,  200  Fed.  375,  118 
C.  C.  A.  527,  (Annotated) 

761.  The  court  cannot  direct  a  verdict  in 
an  action  to  recover  damages  for  personal 
injury  alleged  to  have  been  negligently  in- 
flicted because  the  evidence  in  support  of 
negligence  is  negative,  while  that  in  sup- 
port of  care  is  positive,  nor  can  it  set 
aside  a  verdict  based  on  the  negative  tes- 
timony if  the  negative  testimony,  standing 
alone,  is  of  sufficient  probative  force  to 
support  the  verdict.  Philadelphia,  B.  &  W, 
R.  Co.  v.  Gatta,  47:  932,  85  Atl.  721,  —  Del. 

762.  There  is  no  error  in  refusing  a 
prayer  to  direct  a  verdict  in  favor  of  both 
defendants  in  an  action  to  recover  damages 
for  negligent  injuries,  if  one  is  liable,  al- 
though the  other  is  not.  Pennsylvania 
Steel  Co.  v.  Wilkinson,  16:  200,  69  Atl.  412, 
107  Md.  574. 

763.  Tlip  dismissal  of  an  action  for  negli- 
gent injuries  in  favor  of  one  of  two  defend- 
ants sued  jointly  does  not  require  the  direc- 
tion of  a  verdict  in  favor  of  the  other  for 
fatal  defect  in  pleading.  Georgetown  &  T. 
R.  Co.  v.  Smith,  5:  274,  25  App.  D.  C.  259. 

764.  A  verdict  should  be  directed  for  the 
defendant  in  an  action  by  a  father  for  the 
death  of  a  minor  child  by  wrongful  act, 
where  the  nature  of  the  evidence  is  such 
that  no  verdict  for  the  plaintiff  can  be  re- 
turned unless  based  on  mere  conjecture,  sur- 
mise, or  speculation  as  to  both  the  cause  of 
death  and  the  amount  of  resulting  damages. 
Scherer  v.  Schlaberg,  24:  520,  122  N.  W. 
1000,   18  N.   D.   421. 
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765.  Uncontradicted  evidence  by  those  in 
charge  of  a  locomotive  which  collided  with 
a  trespasser  on  the  track  that,  after  dis- 
covering the  peril,  they  did  everything  possi- 
ble quickly  to  stop  the  train,  will  justify  an 
affirmative  ^harge  for  defendant,  upon  the 
hypothesis  that  the  jury  believes  the  evi- 
dence. Harris  v.  Nashville  C.  &  St.  L.  R. 
Co.  14:  261,  44  So.  962,  153  Ala.  139. 

766.  A  verdict  for  defendant  is  properly 
directed  in  an  action  by  an  employee  against 
a  railroad  company  for  injury  caused  by 
the  explosion  of  a  torpedo,  where  it  was  re- 
ceived while  he  was  pushing  a  hand  car 
along  the  track,  with  knowledge  that  a  train 
had  just  passed  and  that  another  was  fol- 
lowing, and  that,  if  the  first  was  delayed, 
it  would  plant  a  torpedo  to  signal  the  fol- 
lowing one,  with  nothing  to  show  tliat  he 
took  any  precaution  to  discover  or  avoid  the 
torpedo,  should  one  be  encountered.  ]\lize  v. 
Louisville  &  N.  R.  Co.  i6:  1084,  105  S.  W. 
908,   127   Ky.  496. 

767.  A  motion  for  the  direction  of  a  ver- 
dict in  favor  of  defendant  in  an  action  by  a 
servant  against  a  master  for  personal  in- 
juries should  be  granted  where  it  appears 
from  the  undisputed  evidence  that  the  in- 
juries were  due  to  the  negligence  of  a  fel- 
low servant.  Miller  v.  Centralia  Pulp  & 
Water  Power  Co.  13:742,  113  N.  W.  954, 
134  Wis.  316. 

768.  A  verdict  cannot  be  directed  for  de- 
fendant in  an  action  by  a  passenger  against 
a  street  car  company  for  injuries  caused  by 
collision  of  the  car  with  a  vehicle  on  the 
highway,  although  it  appears  tliat  the  driv- 
er of  the  vehicle  turned  directly  across  the 
path  of  the  car  without  looking,  where  the 
car  was  running  too  rapidly  and  too  close  to 
a  car  ahead  of  it.  Strong  v.  Burlington 
Traction  Co.  12:  197,  66  Atl.  786,  80  Vt.  34. 

769.  A  carrier  is  not  entitled  to  a  di- 
rected verdict  in  an  action  for  damages 
which  a  trespasser  on  its  freight  train 
claims  to  have  sustained  by  reason  of  being 
forced  by  the  wanton  act  and  threat  of  a 
brakeman  to  jump  from  the  train  while  it 
was  moving  rapidly,  on  the  alleged  ground 
that  the  plaintiff  and  the  brakeman  were  co- 
trespassers  under  a  rule  that  where  a  per- 
son bribes  a  brakeman  to  permit  him  to 
ride  they  are  joint  trespassers,  where  there  is 
no  evidence  that  plaintiff  either  bribed  or 
offered  to  bribe  the  brakeman.  Barrett  v. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
18:  416,  117  N.  W.  1047,  106  Minn.  51. 

770.  A  verdict  cannot  be  directed  against 
a  person  injured  by  an  obstruction  in  a  high- 
way, merely  because  he  had  defective  sight 
and  failed  to  use  the  greater  degree  of  care 
required  of  such  a  person,  without  regard  to 
other  features  of  the  evidence.  Keith  v. 
Worcester  &  B.  Vallev  Street  R.  Co.  14:  648, 
82  N.  E.  680,  196  Mass.  47g. 

771.  In  an  action  by  an  administrator  to 
recover  damages  for  alleged  malpractice  in 
amputating  the  crushed  leg  of  the  deceased 
while  he  was  in  a  condition  of  shock  from 
the  injiiry,  the  court  should  direct  a  ver- 
dict for  the  defendant,  where  the  overwhelm- 
ing preponderance  of  the  testimony  of  dis- 
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interested    witnesses    and    medical    experts 
justifies  the  necessity  and  propriety  of  the 
operation.     Staloch  v.  Holm,  9:  712,  111  N. 
VV.  204,   100  Minn.  276. 
InauraiLce. 

772.  The  court  cannot  direct  that  one  in- 
sured against  accident  was  under  the  in- 
fluence of  intoxicating  liquor  when  he  sus- 
tained an  injury  for  which  action  is  brought 
on  the  policy,  in  the  face  of  evidence  that 
he  had  slept  an  hour  after  drinking  any 
liquor,  and  upon  awakening,  which  was  ful- 
ly an  hour  before  the  accident,  he  was  free 
from  any  apparent  influence  of  previous 
potations.  Bakalars  v.  Continental  Casu- 
alty Co.  25:  1241,  122  N.  W.  721,  141  Wis. 
43. 

773.  The  court  cannot  direct  a  verdict  for 
an  insurance  company  in  an  action  on  a 
policy  upon  the  life  of  one  who  has  been 
absent  from  his  home  for  more  than  seven 
years,  merely  because  of  evidence  that  the 
absentee  has  been  seen  within  that  time, 
since  the  question  of  the  credibility  of  such 
evidence  is  for  the  jury.  Kennedy  v.  Mod- 
ern Woodmen  of  America,  28:  181,  90  N.  E. 
1084,  243  111.  560. 

Criminal  cases. 

774.  An  acquittal  should  be  directed  on 
request  in  a  criminal  prosecution,  where  the 
evidence  only  raises  a  mere  suspicion 
of  guilt.  High  V.  State,  28:  162,  101  Pac. 
115,  2  Okla.  Crim.  Rep.  161. 

775.  Where  the  evidence  in  a  criminal 
prosecution  will  sustain  a  conviction  for 
the  offense  charged  in  the  information,  it 
is  error  to  direct  an  acquittal.  Alt  v. 
State,  35:  1212,  129  N.  W.  432,  88  Neb.  259. 

776.  When  there  is  proof  in  the  record 
tending  reasonably  to  sustain  the  allegations 
of  the  information,  a  trial  court  has  no 
right  to  advise  the  jury  to  return  a  verdict 
of  not  guilty,  and  especially  is  this  true 
when  there  has  been  no  testimony  oflfered 
on  the  part  of  the  accused.  State  v.  Duerk- 
sen,  52:  1013,  129  Pac.  881,  8  Okla.  Crim. 
Rep.  601. 

777.  Error  in  directing  a  verdict  in  favor 
of  a  corporation  charged  with  violation  of 
the  Sherman  anti-trust  act  will  not  nullify 
a  conviction  of  one  of  its  officers  and  stock- 
holders who  simply  acted  as  such,  so  that 
he  could  not  be  guilty  and  the  corporation 
innocent.  Tribolet  v.  United  States,  16: 
223,  95  Pac.  85,  11  Ariz.  436. 

778.  A  suit  by  the  government  for  the 
statutory  penalty  provided  by  the  safety 
appliance  act  of  Congress  for  failure  to  have 
proper  equipments  on  cars  is  a  prosecu- 
tion for  a  criminal  offense,  in  which  a  ver- 
dict cannot  be  directed  against  defendant. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  United  States, 
27:  756,  172  Fed.  194,  96  C.  C.  A.  646. 

(Annotated) 

779.  An  action  of  debt  to  recover  the  pen- 
alty incurred  under  the  alien  contract  labor 
law  for  inducing  an  alien  to  migrate  to  the 
United  States  for  the  purpose  of  perform- 
ing labor  there  is  not  so  far  criminal  in  its 
nature  as  to  prevent  the  direction  of  a 
verdict  in  favor  of  the  government  plain- 
tifl",  and  where  it  appears  by  undisputed 
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testimony  that  the  defendant  has  committed 
the  offense  out  of  which  the  cause  of  action 
arises,  the  trial  court  may  so  direct  a  ver- 
dict. Hepner  v.  United  States,  27:  739,  29 
Sup.  Ct.  Rep.  474,  213  U.  S.  103,  53  L.  ed. 
720.  (Annotated) 

780.  The  court  cannot,  in  a  prosecution 
for  making  an  unlawful  sale  of  intoxicating 
liquor,  direct  a  verdict  of  guilty,  and  cause 
the  clerk  to  enter  it,  without  giving  the 
jury  a  chance  to  disobey  the  instruction, 
although  the  court  acts  upon  the  theory 
that  the  facts  proved  present  the  question 
whether  or  not  in  contemplation  of  law 
there  has  been  a  violation  of  the  statute. 
People  V.  Curry,  30:  892,  128  N.  W.  213,  163 
Mich.  180. 

781.  Where  the  only  evidence  against  one 
charged  with  the  illegal  sale  of  intoxicat- 
ing liquor  is  that  the  liquor  purchased  and 
consumed  by  the  prosecuting  witness  did  not 
intoxicate  him,  the  jury  must  be  instructed 
to  acquit.  Gourlev  v.  Com.  48:  315,  131  S. 
W.  34,  140  Ky.  221. 

782.  On  the  trial  of  an  information  char- 
ging the  perpetration  of  murder  by  means 
of  poison,  the  court  cannot,  by  peremptory 
instruction  to  the  effect  that  the  accused,  if 
guilty  at  all,  is  guilty  of  murder  in  the 
first  degree,  deprive  the  jury  of  the  right 
conferred  upon  it  by  Idaho  Rev.  Stat.  1887, 
§§  7925,  7926,  of  finding  the  degree  or  grade 
of  the  offense  of  which  the  defendant  is 
found  guilty.  State  v.  Phinney,  12:  935,  89 
Pac.  634,  13  Idaho,  307. 

783.  The  court  should  direct  the  acquittal 
of  one  charged  with  having  obtained  prop- 
erty by  false  pretenses  when  the  proof  dis- 
closes that  no  reliance  was  placed  by  the 
one  who  parted  with  the  property  upon  the 
representations  made  by  him.  State  v.  Mil- 
ler, 6:  365,  85  Pac.  81,  47  Or.  562. 

4.  Demurrer  to  evidence. 

(See   also   same  heading  in  Digest   L.R.A. 

1-10.) 

Review  of  ruling  on  appeal,  see  Appeal  and 

Errob,  514. 
Prejudicial  error  in,  see  Appeal  and  Error, 

1519. 
See  also  supra,  701. 

784.  A  demurrer  to  the  evidence  admits 
all  the  facts  which  the  evidence  in  the 
slightest  degree  tends  to  prove,  and  all  the 
inferences  and  conclusions  which  may  be  rea- 
sonably and  logically  drawn  therefrom. 
Ziska  V.  Ziska,  23:  i,  95  Pac.  254,  20  Okla. 
634. 

785.  On  a  demurrer  to  the  evidence  the 
court  cannot  weight  conflicting  evidence,  but 
will  treat  that  evidence  as  withdrawn  which 
is  most  favorable  to  the  demurrer.  Ziska 
V.   Ziska,   23:  I,  95  Pac.  254,  20  Okla.  634. 

7S6.  Defendant's  demurrer  to  the  evi- 
should  be  overruled  if  any  of  the  evidence 
introduced  on  the  trial  reasonably  tends  to 
establish  the  allegations  of  the  plaintiff's 
petition.  Cole  v.  Missouri,  K.  &  0.  R.  Co. 
15:  268,  94  Pac.  540,  20  Okla.  227. 
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787.  In  considering  a  demurrer  to  evi- 
dence, a  proper  test  is  wliether  tlie  evidence 
would  sustain  a  verdict  for  the  party  as 
to  whose  evidence  the  demurrer  is  entered, 
if  one  was  returned  by  the  jury  and  there 
was  a  motion  to  set  it  aside;  if  a  verdict 
against  the  demurrant  could  not  properly 
be  set  aside,  there  should  be  a  judgment 
against  him.  Dempsey  v.  Norfolk  &  W.  R. 
Co.  34:  682,  71  S.  E.  284,  69  W.  Va.  271. 

788.  Upon  demurrer  to  evidence  by  de- 
•  fendant,  if  the  plaintiflF's  evidence  is  suf- 
ficient to  sustain  his  case,  oral  evidence  of 
the  demurrant,  conflicting  with  that  of  the 
demurree,  is  ignored,  and  the  demiurer  over- 
ruled, unless  the  oral  evidence  of  the  de- 
murrant be  so  clearly  preponderant  over 
that  of  the  demurree  that  a  verdict  for  the 
demurree  would  be  set  aside.  Kelley  v. 
Ohio  River  R.  Co.  2:  898,  52  S.  E.  520,  58  W. 
Va.  216. 

789.  Refusal  to  sustain  a  demurrer  to  evi- 
dence, or  to  find  for  defendant  for  want  of 
evidence,  is  not  error,  where,  even  on  de- 
fendant's own  theory,  it  is  liable  for  part 
of  the  demand  made  against  it.  Rockhill 
v.  Congress  Hotel  Co.  22:  576,  86  N.  E.  740, 
237   111.   98. 

790.  Upon  the  trial  of  an  action,  a  de- 
murrer to  the  evidence  by  the  plaintiff 
should  not  be  sustained  unless  such  evidence 
clearly  disproves  the  plaintiff's  right  of 
recovery,  or  by  fair  interpretation  and  full 
credence  being  given  thereto,  it  fails  to 
establish  a  cause  of  action  in  favor  of  the 
plaintiff.  Walsh  v.  Kansas  Fuel  Co.  50: 
686,  137  Pac.  941,  91  Kan.  310. 

791.  A  demurrer  to  the  evidence  should  be 
sustained  in  an  action  founded  upon  a 
promissory  note,  where  the  language  of  the 
note  and  all  the  evidence  in  the  case  show 
that  the  instrument  embodies  a  contract 
against  public  policy,  and  upon  which  no 
actioh  can  be  maintained,  although  the 
pleadings  do  not  raise  the  question  of  its 
legality.  McGuflRn  v.  Coyle,  6:  524,  85  Pac. 
954,  16  Okla.  648. 

792.  A  demurrer  to  the  evidence  will  be 
sustained  in  an  action  brought  to  recover 
damages  for  the  alleged  publication  of  a 
libel,  where  no  substantial  evidence  is  pro- 
duced of  actual  or  express  malice,  and  the 
publication  is  qualifiedly  privileged.  Holmes 
v.  Royal  Fraternal  Union,  26:  1080,  121  S. 
W.  100,  222  Mo.  556. 

793.  Where,  in  an  action  by  a  deputy 
sheriff  to  recover  a  reward  offered  by  an 
express  company  for  the  arrest  and  convic- 
tion of  a  person  who  has  committed  a 
crime,  the  evidence  shows  that  the  deputy 
actively  engaged  in  obtaining  evidence 
against  a  suspect,  frequently  consulting 
witli  the  officers  of  the  express  company,  and 
finally  arresting  the  suspect  in  another 
county,  and  that  thereafter  he  actively  as- 
sisted in  a  prosecution  which  resulted  in  the 
conviction  of  the  accused,  such  a  substan- 
tial compliance  with  tlie  conditions  of  the 
offer  is  shown  as  to  render  the  overruling  of 
a  demurrer  to  the  evidence  proper.  Marsh 
V.  Wells,  Fargo,  &  Co.  Express,  43:i33»  129 
Pac.  168,  88  Kan.  538. 
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794.  As  against  a  demurrer  to  the  evi- 
dence, an  allegation  of  legal  incapacity  is 
sufficiently  sustained  by  testimony  that  the 
plaintiff  was  a  morphinomaniac;  that  she 
was  incompetent  of  exercising  any  judg- 
ment and  discretion  in  the  ordinary  busi- 
ness affairs  of  life;  that  she  was  not  re- 
sponsible; that  she  was  a  maniac;  that  her 
will  power  was  gone;  that  slie  could  not 
fix  her  attention  on  anything.  Gillmore  v. 
Gillmore,  51:834,  139  Pac.  386,  91  Kan. 
707. 

795.  That  a  boy  is  not  shown  to  have  been 
drowned  in  .the  pond  where  his  body  was 
found  does  not  justify  the  sustaining  of  a 
demurrer  to  evidence  in  an  action  against 
the  one  responsible  for  the  maintenance  of 
the  pond,  where  he  was  last  seen  wading  in 
the  stream  a  short  distance  above  the  pond, 
where  the  water  was  only  a  few  inches 
deep,  on  the  theory  that  he  may  have 
drowned  in  the  stream  and  his  body  been 
washed  into  the  pond.  Capp  v.  St.  Louis, 
46:  731,   158  S.  W.  616,  251   Mo.  345. 

796.  In  an  action  to  recover  the  value  of 
a  package  lost  by  an  express  company  while 
in  its  possession,  testimony  by  the  plaintiff 
as  to  the  practice  of  the  company  to  mail 
notices  of  the  arrival  of  packages  so  far  as 
consignments  to  himself  were  concerned  af- 
fords sufficient  ground  for  an  inference  that 
the  usage  exists  to  take  the  case  from  the 
jury  as  to  that  question  by  a  demurrer  to 
the  evidence,  when  the  fact  of  such  a  general 
custom  is  not  controverted.  Hutchinson  v. 
United  States  Express  Co.  14:  393,  59  S.  E. 
949,  63  W.  Va.  128. 

c.   Special   interrogatories. 

(See   also    same   heading   in  Digest   L.R.A. 

1-70.) 

Right  of  court .  to  direct  answer  to,  see 
supra,  718. 

Sufficiency  of  special  verdict,  see  infra, 
1131,  1156. 

Conflict  between  general  and  special  verdict, 
see  infra,  1132-1143,  1154. 

Inconsistency  between  special  findings,  see 
infra,  1144. 

Amendment  of  answer  to  special  questions, 
see  infra,  1162-1165. 

Sufficiency  of  general  exception  to  refusal 
to  submit  special  interrogatory,  see 
Appeal  and  Ebboe,  296. 

Remanding  case  on  reversal  of  order  grant- 
ing motion  to  change  answers  to  inter- 
rogatories, see  Appeal  and  Ekkob, 
1615. 

797.  The  purpose  of  the  statute  (Kan. 
Code  Civ.  Proc.  §  294,  Gen  Stat.  1909, 
§  5888)  providing  for  the  submission  of 
special  questions  is  to  "direct  the  jury  to 
find  upon  particular  questions  of  fact,"  not 
to  invade  the  domain  of  medical  or  meta- 
physical science  in  an  attempt  to  separate 
and  distinguish  between  constituent  ele- 
ments of  physical  injuries.     Barker  v.  Kan- 
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saa  City,  M.  &  0.  R.  Co.  43:  1121,  12!)  Pac. 
1151,  88  Kan.  767.  ^ 

708.  The  trial  court  should  exercise  a 
sound  discretion  with  reference  to  tlie  num- 
ber and  form  of  special  questions  which  the 
parties  request  the  court  to  submit,  pro- 
vided proper,  direct,  and  material  ques- 
tions, not  repetitions,  be  submitted.  Evans 
V.  Moseley,  50:  889,  114  Pac.  374,  84  Kan. 
322. 

7!)9.  When  only  seven  special  questions 
fairly  covering  the  vital  questions  raised  by 
the  pleadings  in  a  cause  are  requested,  the 
court  should  submit  them  all,  and  not  se- 
lect three  from  the  number  to  the  exclusion 
of  the  others  Coblentz  v.  Putifer,  42:  298, 
125  Pac.   30,  87   Kan.   719. 

800.  Special  interrogatories  bearing  di- 
rectly on  the  determination  of  specific  issues 
in  the  case,  and  calling  for  findings  as  to 
ultimate  facts  essential  to  the  determina- 
tion of  such  issues,  should  be  submitted  to 
the  jury,  although  "they  are  not  determina- 
tive of  the  case  under  all  its  issues.  Brown 
Land  Co.  v.  Lehman,  12:  88,  112  N.  W.  185, 
134  Iowa,  712. 

801.  Interrogatories  must  not  assume 
facts  controverted  in  the  case.  Runyan  v. 
Kanawha  Water  &  Light  Co.  35:  430,  71 
S.  E.  259,  68  W.  Va.  609. 

802.  Interrogatories  requiring  mere  spec- 
ulation by  the  jury  as  to  what  might  or 
might  not  have  been  in  a  certain  contingen- 
cy should  not  be  submitted.  Runyan  v. 
Kanawha  Water  &  Light  Co.  35:  430,  71  S. 
E.   259,   68   W.  Va.   609. 

803.  Interrogatories  to  the  jury  which 
call  for  evidence,  and  not  material  facts,  are 
properly  refused.  Fort  Wayne  Cooperage 
Co.  V.  Page,  23:  946,  84  N.  E.  145,  170  Ind. 
585. 

804.  No  complaint  can  be  made  of  refusal 
to  submit  special  interrogatories  to  the  jury 
if  tliey  call  for  a  finding  of  no  fact  deter- 
minative of  any  issue  in  the  case.  Jones  v. 
Ford,  38:  777,  134  N.  W.  569.  164  Iowp,  549. 

805.  There  is  no  error  in  refusing  to 
compel  a  definite  answer  to  an  interroga- 
tory, if  the  answer  most  favorable  to  the 
losing  party  that  could  have  been  returned 
would  not  have  controlled  the  general  ver- 
dict. Fort  Wayne  Cooperage  Co.  v.  Page, 
23:  946,  84  N.  E.  145,  170  Ind.  585. 

806.  Refusal  by  the  court  to  require,  in 
an  action  by  one  injured  while  driving 
along  a  highway,  against  a  factory  owner 
who  discharged  steam  from  a  vent  in  such 
manner  as  to  frighten  the  horse,  a  definite 
answer  to  an  interrogatory  as  to  whether 
or  not  a  passenger  ottered  to  help  hold  the 
horse,  is  not  error,  since  that  fact  is  im- 
material to  plaintiff's  right  to  recover.  Fort 
Wnyne  Cooperage  Co.  v.  Page,  23:  946,  84 
N.  E.  145,  170  Ind.  585. 

807.  Failure  of  the  jury  to  answer  a  spe- 
cial interrogatory  as  to  an  immaterial  fact 
will  not  prevent  receiving  their  verdict. 
Union  Depot  &  R.  Co.  v.  Londoner,  33:  433, 
114  Pac.  316,  50  Colo.  22. 
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III.  Insttmctions. 

a.    In   general;    form;    time. 

(See  also  same  heading  in  Digest  L.RJL. 
1-10.) 

As  part  of  record  on  appeal,  see  Ai'PEAL 
AND  Error,  \W  h. 

Effect  of  exception  to,  to  raise  constitu- 
tional question,  see  Appeal  and  Erbob, 
76. 

Review  of  instructions  in  absence  of  evi- 
dence, see  Api'EAl  and  Error,  188. 

Sufficiency  of  abstract  to  show  error  in 
giving,  see  Appeal  and  Error,  210. 

Sufficiency  of  objection  or  exception,  see 
Appeal  and  Error,  V.  a,  3. 

Necessity  for  objection,  see  Appeal  an& 
Error,  350-355. 

Necessity  of  bringing  instructions  into  rec- 
ord on  appeal  by  bill  of  exceptions,  see 
Appeal  and  Error,  224. 

Sufliciency  of  assignment  of  error  as  to,  see 
Appeal  and  Error,  278-280. 

First  raising  objection  as  to,  on  appeal,  see 
Appeal  and  Error,  VII.  j,  7. 

Waiver  of  objections  as  to,  see  Appeal  and 
Error,  VII.  k,  4. 

Prejudicial  error  as  to,  generally,  see  Ap- 
peal and  Error,  VII.  m,  4. 

Prejudicial  error  in  modifying,  see  Appeal 
and    Error,    1439. 

Construction  of,  on  appeal,  see  Appeal  ani> 
Error,  414. 

Who  mav  complain  of,  see  Appeal  and 
Error,  422. 

Presumptions  as  to,  on  appeal,  see  Appeal 
and  Error,  466-468. 

Estoppel  to  object  on  appeal  to  ruling  on, 
see  Appeal  and  Error,  544-546. 

Error  in  admission  of  evidence  cured  by,  see 
Appeal  and  Error,  1192-1199. 

Verdict  disregarding  erroneous  instruation 
as  ground  for  reversal,  see  Appeal  ani> 
Ebbor,  1534,  1535. 

Error  in,  as  ground  for  new  trial,  see  Nbiw 
Trial,  20,  21. 

New  trial  because  of  refusal  of  jury  to  fol- 
low instruction,  see  New  Trial,  23. 

See  also  supra,  3. 

808.  The  purpose  of  giving  instructions  is 
to  aid  the  jury  in  arriving  at  a  proper  ver- 
dict, and  the  practice  of  repealing  them 
should  be  discountenanced.  State  v.  Le^, 
3:  1 152,  53  S.  E.  545,  59  W.  Va.  315. 

809.  A  court,  in  charging  a  jury,  is  not 
bound  to  cover  all  the  questions  or  phases 
in  a  case  in  one  instruction.  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  V.  Higgs.  4:  1081,  76  N. 
E.  299,  165  Ind.  694. 

810.  If  evidence  is  introduced  which  will 
justify  the  submission  to  the  jury  of  an  is- 
sue in  the  case,  it  is  incuml)ent  on  the  court 
to  give  such  instructions  as  will  be  adequate 
for  the  jury's  guidance  in  reaching  a  proper 
conclusion  upon  the  issue  of  fact  presented. 
Judson  v.  Winsted,  15:  91,  68  Atl.  999,  80 
Conn.  384. 

Sll.  An  erroneous  instruction  may  be 
withdrawn  from   the  jury  with  a  direction 
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from  the  court  that  it  is  withdrawn,  and  is 
to  be  disregarded  by  the  jury.  State  v. 
Hood,  15:  448,  59  S.  E.  971,  63  W.  Va.  182. 

812.  An  instruction  covering  several  prop- 
ositions of  law  is  properly  refused  where 
the  court  adopts  the  better  practice  of  giv- 
ing each  important  proposition  in  a  single 
instruction,  and  arranging  all  in  logical  or- 
der. State  V.  Buftington,  4:  154,  81  Pac.  465, 
71  Kan.  804. 

813.  In  a  contest  between  the  finder  of 
money  and  an  alleged  owner  thereof,  proof 
by  the  latter  of  circumstances  strongly  tend- 
ing to  establish  title  in  him,  unopposed  oy 
any  evidence  tending  in  an  appreciable  de- 
gree to  prove  the  contrary,  precludes  the  giv- 
ing of  instructions,  predicated  on  the  as- 
sumption of  conflict  in  the  evidence,  requir- 
ing a  verdict  for  the  party  in  whose  favor  it 
proponderates.  Kuykendall  v.  Fisher,  8:  94, 
56  S.  E.  48,  61  W.  Va.  87. 

814.  In  an  action  for  malpractice  a  claim 
of  operation  without  consent  is  eliminated 
by  the  charge  of  the  court  that  the  sole  basis 
of  the  recovery  of  damages  is  the  alleged 
negligence  of  the  physician,  to  which  the 
plaintiff  made  no  objection  and  took  no  ex- 
ception. Staloch  V.  Holm,  9:  712,  111  N.  VV. 
264,    100   Minn.   276. 

815.  The  trial  court  may  receive  and  pass 
upon  a  request  for  instructions  after  argu- 
ment, and  permit  an  exception  thereto,  un- 
der a  rule  of  court  which  provides  that  all 
requests  for  instructions  shall  be  made  be- 
fore the  closing  argument,  unless  special 
leave  is  given  to  present  further  requests 
later.  Robertson  v.  Boston  &  N.  Street  R. 
Co.  3:  588,  76  N.  E.  513,  190  Masa.  108. 

b.  Requests  and  answers  generally. 

<(See   also   same   heading   in   Digest   L.R.A. 

1-10.) 

What  may  be  considered  in  determining 
correctness  of  prayer  for  instruction, 
see  Appeal  and  Error,  405. 

Waiver  or  cure  of  error  in  refusing  instruc- 
tion, see  Appeal  and  Error,  859. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  1403. 

816.  A  request  is  necessary  to  render  it 
the  duty  of  the  court  to  qualify  an  instruc- 
tion which  is  correct  so  far  as  it  goes.  Sar- 
gent v.  Merrimac,  11:  996,  81  N.  E.  970,  196 
Mass.  171. 

817.  Instructions  based  on  fragmentary 
and  indecisive  parts  of  the  evidence  are 
properly  refused.  Hunt  v.  Boston  Terminal 
Co.  48:  116,  98  N.  E.  786,  212  Mass.  99. 

818.  When  the  trial  court  has  on  his  own 
motion  fully  and  fairly  instructed  the  jury 
upon  all  of  the  issues  and  the  law  of  the 
case,  it  is  not  error  to  refuse  to  give  ad- 
ditional instructions  requested  by  the  par- 
ties. Otto  v.  Chicago,  B.  &  Q.  R.  Co. 
31:  632,   127  N.  W.  857,  87  Neb.  503. 

819.  An  instruction  which  takes  from 
the  jury  the  question  of  the  sufficiency  of 
inspection  of  a  county  bridge  which  the 
commissioners  have  been  informed  is  out 
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of  repair  is  properly  refused.  Gehringer  v. 
Lehigh  County,  35:  1127,  80  Atl.  987,  231  Pa. 
497. 

820.  It  is  not  error  to  refuse  an  instruc- 
tion in  an  action  against  the  operator  of 
an  automobile  for  injuries  resulting  to  a 
pedestrian  from  being  struck  by  his  ma- 
chine, that  the  plaintiff  cannot  recover  un- 
less the  jury  believes  from  a  preponder- 
ance of  the  evidence  "that  the  defendant  was 
negligent  in  the  very  manner  set  out  in 
the  declaration."  Deputy  v.  KimmcU, 
51:  989,  80  S.  E.  919,  73  W.  Va.  595. 

821.  An  instruction  in  an  action  to  hold 
a  railroad  company  liable  for  stock  lost 
through  delay  in  transportation,  to  the  ef- 
fect that  it  would  not  be  liable  for  failure 
to  forward  the  same  from  a  place  where  it 
was  unloaded  for  food  and  rest  earlier  than 
customary,  is  properly  refused,  where  it  had 
already  been  delayed  en  route,  and  the 
schedule  was  so  disturbed  that  it  might 
have  been  given  proper  rest  and  still  gone 
forward  earlier  than  it  customarily  would 
under  ordinary  circumstances.  Daoust  v. 
Chicago,  R.  I.  &  P.  R.  Co.  34:  637,  128  N.  W. 
1106,  149  Iowa,  650. 

Sufficiency  of  compliance. 

822.  The  court  is  not  required  to  give 
proper  special  instructions  to  the  jury  in 
the  precise  terms  or  language  submitted, 
but  it  is  sutficient  if  their  substance  be 
given  in  other  instructions  or  in  the  general 
charge.  Rheiuheimer  v.  /Etna  L.  Ins.  Co. 
15:  245,  83  N.  E.  491,  77  Ohio  St.  360. 

823.  One  cannot  complain  of  the  court's 
modification  of  a  request  for  instructions 
which  cover  no  issue  in  the  case,  where 
the  modification  makes  them  neither  better- 
nor  worse.  Kimball  v.  Salt  Lake  City, 
10:  483,  90  Pac.  395,  32  Utah,  253. 

824.  One  suing  for  damages  for  personal 
injury,  who  negatives  assumption  of  risk  in 
his  pleading  and  proof,  is  entitled  to  in- 
structions in  which  such  assumption  is 
not  made  an  element,  although  defendant's 
evidence  tends  to  show  that  such  assumption 
existed.  Hagen  v.  Schleuter,  32:  856,  86 
N.  E.  112,  236  111.  407. 

825.  An  instruction  in  a  prosecution  for 
larceny  of  a  cow,  that  to  convict,  the  jury 
must  find  that  defendant  wilfully,  inten- 
tionally, and  feloniously  stole  the  animal 
in  question,  sufficiently  covers  a  request 
that  they  must  find  that  defendant  did  not 
take  the  animal  by  mistake  or  without 
knowledge  that  he  had  it.  State  v.  Gillies, 
43:  776,  123  Pac.  93,  40  Utah,  541. 
Repetitions. 

Prejudicial  error  as  to,  see  Appeial  and  Er- 
ror, 1405,  1406,  1410. 
See  also  supra,  808. 

826.  It  is  not  error  to  refuse  a  requested 
instruction  which  has  been  covered  by  a 
general  charge.  0.  N.  Bull  Remedv  Co.  v. 
Clark,  32:  519,  124  N.  W.  20,  109  Minn.  396. 

827.  A  request  for  a  charge  to  the  jury 
of  that  which  has  already  been  charged  in 
substance  is  properly  denied.  Exchange 
Nat.  Bank  v.  Henderson,  51:  549,  77  S.  E. 
36,  139  Ga.  260. 
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828.  It  is  not  error  to  refuse  an  in- 
struction which  has  in  substance  already 
been  given  to  the  jury.  Hagerty  v.  Wilson, 
as:  356,  98  Pac.  643,  38  Mont.  69. 

829.  Refusal  of  an  instruction  the  sub- 
stance of  which  has  been  given  is  not  er- 
ror. Southern  P.  Co.  v.  Hogan,  29:  813, 
108  Pac.  240,  13  Ariz.  34. 

830.  The  refusal  of  a  request  for  an  in- 
struction which  is  substantially  covered  by 
other  instructions  given  is  not  error.  Ben- 
son V.  Lehigh  Valley  Coal  Co.  50:  170,  144 
h,.   W.   774,   124   Minn.  222. 

'!■'  831,  The  refusal  of  an  instruction  which 
covers  a  point  already  covered  by  another 
instruction  is  proper.  McLain  v.  West  Vir- 
ginia Automobile  Co.  48;  561,  79  S.  E.  731, 
72  W.  Va.  738. 

832.  Where  the  substance  of  an  instruc- 
tion requested  by  the  defendant  has  been 
given  by  the  court  upon  his  own  motion, 
he  is  not  required  to  repeat  it  because  of 
such  request.  Schultz  v.  State,  33:  403,  130 
N.  W.  972,  89  Neb.  34. 

833.  A  requested  charge  which  simply  re- 
peats in  ditferent  forms  or  modes  of  ex- 
pression a  charge  which  has  already  been 
given  need  not  be  given.  Slaughter  v.  Heath, 
ay:  i,  57  S.  E.  69,  127  Ga.  747. 

834.  The  refusal  of  an  instruction  re- 
quested by  one  of  the  parties  to  a  cause 
is  not  error  if  the  matter  contained  in  the 
ihstruction  has  been  already  given  by  the 
court,  although  it  may  have  been  given  in 
dill'erent  language  and  in  different  form. 
Chicago,  R.  I.  &.  P.  R.  Co.  v.  Evans,  51:  608, 
138   Pac.   804,   41   Okla.   411. 

83.5.  A  person  cannot  complain  of  the  re- 
fusal of  an  instruction,  if  the  court,  at  his 
instance,  gives  another  which  embodies  all 
that  is  mat«'rial  in  the  one  refused.  Christy 
V.  Elliott,  i:  215,  74  N.  E.  1035,  216  lU.  31. 

836.  A  requested  instruction  need  not  be 
given  if  its  substance  has  already  been  em- 
bodied in  the  charges  given.  Sprinkle  ▼. 
Wellborn,  3:  174,  52  S.  E.  666,  140  N.  C.  163. 

837.  It  is  not  error  to  refuse  requested  in- 
structions, although  they  may  be  a  repeti- 
tion of  the  law  of  the  case,  where  the  in- 
structions to  the  jury  as  given  fairly  state 
the  law  on  all  the  issues  involved.  North 
V.  Woodland,  6:  gai,  85  Pac.  215,  12  Idaho, 
50. 

838.  The  refusal  of  the  court  to  give  re- 
quested special  instructions  is  not  erroneous 
where  the  charge,  as  given,  although  some- 
what general,  sufficiently  covers  the  subject. 
Western  Furniture  &  Mfg.  Co.  v.  Bloom, 
11:  225,  90  Pac.  821,  76  Kan.  127. 

839.  The  refusal  of  the  court  to  repeat,  in 
the  words  of  counsel  requesting  it,  a  rule 
or  principle  of  law  dpclare<i  in  the  general 
charge,  is  not  available  error.  Ware  v. 
United  States,  12:  1053,  154  Fed.  577,  84 
C.  C.  A.  603. 

840.  It  is  not  error  to  refuse  to  give  in- 
structions, where  the  substance  thereof  is 
included  in  instructions  given  by  the  court 
on  its  own  motion.  Maxson  v.  J.  I.  Case 
Threshing  Mach.  Co.  16:  963,  116  N.  W.  281, 
81  Neb.  646. 

Digest  1-52  L.R.A.(N.S.) 


841.  In  an  action  against  the  manufac- 
turer of  a  threslier  for  injuries  to  a  farmer 
from  a  defective  condition  of  the  machine, 
it  is  not  error  to  refuse  an  instruction  tiiat 
if  the  farmer  was  not  one  of  the  class  of 
persons  who  were  contemplated  as  likely 
to  go  upon  the  thresher  when  in  operation, 
he  could  not  recover,  where  the  court  has 
fully  covered  this  subject  by  instructions 
in  fact  given.  Krahn  v.  J.  L.  Owens  Co. 
51:  650,  146  N.  W.  620,  125  Minn.  33. 

842.  In  an  action  against  the  manufac- 
turer of  a  thresher,  for  injury  to  a  larnier 
for  whom  the  vendees  of  the  macliine  were 
threshing,  which  resulted  from  a  defective 
condition  thereof,  an  instruction  to  the  jury 
that,  in  determining  tiie  weight  to  be  given 
to  the  testimony  of  the  vendees,  it  is  prop- 
er to  take  into  consideration  their  interest 
in  the  outcome,  and  more  specifically  the 
fact  that  an  admission  by  them  of  their 
knowledge  of  the  defective  condition  of  the 
machine  might  render  themselves  liable  to 
plaintiff  for  his  injury,  is  properly  refused, 
where  the  court  has  charged  fully  and  cor- 
rectly as  to  the  credibility  of  witnesses 
generally,  and  as  to  the  consideration  to  be 
given  to  their  interest  in  the  outcome  of 
the  case.  Krahn  v.  J.  L.  Owens  Co.  51:  650, 
145  N.  W.  626,  125  Minn.  33. 

Failnre  to  request. 

Estoppel  to  complain  of  failure  to  give  in- 
struction not  requested,  see  Appeal  and 
Erbob,  528. 

First  raising  objection  as  to,  on  appeal,  see 
Appeal  and  Ebbor,  793. 

Prejudicial  error  as  to,  see  Appeal  and 
Ebrob,  1425-1432. 

843.  Failure  to  request  more  detailed  in- 
structions upon  a  particular  subject  the 
general  rule  upon  which  is  correctly  stated 
by  the  court  is  a  waiver  of  any  insufficiency 
there  may  be  in  them.  McCarty  v.  Pied- 
mont Mut.  Ins.  JO.  18:  729,  62  S.  E.  1,  81 
S.   C.    152. 

844.  A  request  for  special  instructions  is 
necessary  to  require  the  court,  in  an  action 
by  a  servant  to  hold  his  master  liable  for 
personal  injuries  alleged  to  have  been 
caused  by  a  protruding  bolt,  to  submit  to 
the  jury  the  question  of  the  knowledge  of 
the  servant  based  on  the  custom  of  business, 
where  it  has  instructed  that  if  plaintiff 
knew,  or  in  the  exercise  of  reasonable  dili- 
gence might  have  known,  of  the  bolt  and 
the  danger  therefrom,  he  could  not  recover. 
Bradburv  v.  Chicago,  R.  I.  &  P.  R.  Co.  40: 
684,  128 'N.  W.  1,  149  Iowa,  51. 

845.  The  court  need  not,  in  the  absence  of 
a  request,  instruct  the  jury  that  evidence  of 
conviction  of  one  in  whose  favor  a  person  on 
trial  for  perjury  testified  cannot  be  consid- 
ered as  proof  of  the  falsity  of  the  testi- 
mony. Gray  v.  State,  32:  14a,  111  Pac.  825, 
4  Okla.  Crim.  Rep.  292. 

o.  On  tvhat  matters  necessary  or  proper. 

(See  also  same  heading  in  Digest  LJt^A. 
1-70.) 

On  evidence  and  facts,  see  infra,  III.  d. 
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Prejudicial  error  in  refusing,  see  Appeai, 
AND  Error,  VII.  m,  4,  t). 

Exceptions  to  refusal  to  charge,  see  Appeal 
AND  Error,  334-337. 

Duty  to  instruct  appraisers  in  eminent  do- 
main proceeding  as  to  their  duty,  see 
Eminent  Domain,  122. 

See  also  supra,  604. 

846.  One  taking  a  check  in  payment  of  a 
debt  is  not,  in  an  action  against  the  maker 
for  its  amount,  entitled  to  a  ruling  that, 
if  it  was  delivered  on  Sunday,  it  was  in- 
valid and  of  no  efJect,  and  that  he  is  en- 
titled to  recover  for  money  lent,  if  he  re- 
ceived the  money  called  for  by  it,  or  might 
have  done  so  but  for  his  own  negligence. 
Gordon  v.  Levine,  ^5:  243,  83  N.  E.  861,  197 
Mass.  263. 

847.  The  court  cannot  instruct  the  jury 
that  they  may  find  against  the  bona  fides 
of  a  purchaser  of  a  negotiable  note  alleged 
to  have  been  secured  by  fraud,  because  the 
purchaser  had  knowledge  of  other  trans- 
actions of  the  payee  which  were  not  honest, 
Vaughn  v.  Johnson,  37:  816,  119  Pac.  879, 
20  Idaho,  669. 

848.  Requested  instructions  to  the  jury  on 
the  trial  of  an  action  brought  by  the  payee 
against  the  maker  and  irregular  indorsers 
of  a  note,  which  ignore  the  element  of  con- 
tract between  the  payee  and  such  indorsers, 
necessary  to  deprive  him  of  his  prima  facie 
right  of  electing  whether  he  will  treat  the 
indorsers  as  joint  makers  or  as  guarantors 
or  indorsers,  are  properly  refused.  Peters 
V.  Nolan  Coal  Co.  9:  989,  56  S.  E.  735,  61 
W.  Va.  392. 

849.  Failure  to  instruct  that  a  telegraph 
company  is  not  negligent  in  failing  to  send 
a  messenger  to  deliver  a  telegram  received 
during  the  night  is  not  error,  where  the 
evidence  tends  to  show  that  it  was  negligent 
in  failing  to  deliver  the  message  by  tele- 
phone. Western  U.  Teleg.  Co.  v.  Price,  29: 
836,  126  S.  W.  1100,  137  Ky.  758. 

850.  It  is  not  error  to  refuse  instructions 
requested  by  the  carrier  as  to  a  contract 
to  furnish  a  shipper  with  cars,  where  the 
shipper  does  not  rely  upon  a  contract,  and 
its  existence  is  eliminated  from  the  case.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Ozier,  17:  327, 
110  S.  W.  593,  86  Ark.  179. 

851.  When  recovery  for  the  purchase 
price  of  goods  depends  upon  their  having 
been  accepted  by  the  purchaser,  and  the 
evidence  shows  that  they  were  shipped  to 
him,  and  that  he  paid  the  freight  both  ways, 
and  reshipped  them  to  the  seller,  he  is 
entitled  to  have  the  jury  instructed  that, 
to  render  him  liable,  he  must  have  intended 
to  receive  the  goods  and  accept  them  as 
owner.  Jarrell  v.  Young,  Smyth,  Field  Co. 
23:  367,  06  Atl.  50,  105  Md.  280. 

852.  In  an  action  on  a  policy  of  insurance, 
in  which  the  defense  is  predicated  on  a 
clause  limiting  liability  when  the  injury 
has  resulted  from  voluntary  exposure  to 
unnecessary  danger  or  obvious  risk,  instruc- 
tions ignoring  many  important  facts,  dis- 
closed by  the  evidence,  and  telling  the  jury 
they  may  find  for  the  defendant  if  they  be- 
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lieve  the  insured  did  certain  isolated  acts 
which  would  not,  in  themselves,  under  all 
circumstances,  make  out,  in  law,  a  good  de- 
fense under  such  a  clause,  are  properly  re- 
fused. Diddle  v.  Continental  Casualty  Co. 
22:779,  63  S.  E.  962,  65  W.  Va.  170. 

85.3.  The  jury  should  be  so  instructed  if 
an  article  set  out  in  a  complaint  for  libel  is 
libelous  per  se.  Woolley  v.  Plaindealer  Pub. 
Co.  5:  498,  84  Pac.  473,  47  Or.  619. 

854.  Upon  the  trial  of  an  action  against 
a  carrier  an  instruction  for  the  defendant 
which  told  the  jury  that  the  plaintiff,  hav- 
ing alleged  in  his  declaration  that  the  de- 
fendant agreed  to  carry  him  for  hire  and 
reward,  and  having  failed  to  prove  such 
allegation,  is  not  entitled  to  recover  in  an 
action  of  assumpsit,  is  improperly  refused. 
Jenkins  v.  Chesapeake  &  0.  R.  Co.  49:  1166, 
57  S.  E.  48,  61  W.  Va.  597. 

liimiting  to  issues  or  proof. 
Prejudicial   error   as   to,   see   Appeai.   and 

Error,  1288,  1289,  1313,  1347. 
See  also  infra,  891,  892. 

855.  It  is  erroneous  to  give  an  instruc- 
tion not  based  upon  averments  in  the  plead- 
ings or  evidence  in  the  record,  x^tchison, 
T.  &  S.  F.  R.  Co.  V.  Baker,  16:  825,  95  Pac. 
433,  21  Okla.  51. 

856.  Ordinarily  a  court  is  not  warranted 
in  submitting  to  a  jury,  by  instructions, 
an  issue  raised  by  a  pleading  which  is 
abandoned  by  the  party  pleading  it  and 
in  support  of  which  no  testimony  is  pre- 
sented. Cobe  V.  Coughlin  Hardware  Co. 
31:  1126,  112  Pac.  115,  83  Kan.  522. 

857.  Instructions  not  applicable  to  the 
evidence  should  not  be  given.  Adams  Ex- 
press Co.  V.  Hibbard,  38:  432,  141  S.  W.  397, 
145  Ky.  818. 

858.  An  instruction  should  not  be  given 
upon  a  matter  on  which  there  is  no  evi- 
dence to  which  the  instruction  can  be  ap- 
plied. Comer  v.  W.  M.  Ritter  Lumber  Co. 
6:  552,  53  S.  E.  906,  59  W.  Va.  688. 

859.  A  requested  instruction  not  required 
by  the  evidence  is  properly  refused.  Morris 
V.  St.  Paul  City  R.  Co.  17:  598,  117  N.  W. 
500,  105  Minn.  276. 

860.  Where  there  is  no  evidence  upon 
which  to  predicate  a  requested  instruction, 
it  is  proper  for  the  court  to  refuse  to 
give  it.  Schultz  v.  State,  33:  403,  130  N. 
W.  972,  89  Neb.  34. 

861.  Refusal  of  instructions  not  supported 
by  the  evidence  is  not  error.  Hopkins  v. 
Heywood,  49:  710,  86  Atl.  305,  86  Vt.  486. 

862.  An  instruction  embodying  a  propo- 
sition which  the  evidence  does  not  tend,  in 
an  appreciable  degree,  to  support,  should 
not  be  given.  Diddle  v.  Continental  Cas- 
ualty Co.  22:  779,  63  S.  E.  962,  65  W.  Va. 
170. 

863.  It  is  not  error  to  refuse  an  instruc- 
tion which  there  is  no  sufficient  evidence  to 
support,  and  which  is  against  the  more  nat- 
ural supposition  from  the  evidence  in  the 
case.  Ceorgetown  &  T.  R.  Co.  v.  Smith, 
5:  274,  25  App.  D.  C.  259. 

864.  An  instruction  should  not  be  given 
where   there   is   no  evidence   to   support   it. 
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Scheurer  v.  Banner  Rubber  Co.  28:  1207,  120 
S.  W.  1037,  227  Mo.  347. 

865.  Tlie  court  should  not  base  an  in- 
struction \i[)on  tlie  existence  of  a  state  of 
facts  which  there  is  no  evidence  in  the 
record  to  support.  Pitsnogle  v.  Western 
Maryland  R.  Co.  46:319,  87  Atl.  917,  111> 
Md.  073. 

8UG.  A  charge  as  to  worldly  circum- 
stances of  the  parties  is  erroneous  in  the 
absence  of  any  evidence  upon  the  sul)ject. 
Southern  R.  Co.  v.  Chambers,  7:  926,  55  S. 
E.  37,  126  Ga.  404. 

887.  The  court  is  not,  in  charging  on  the 
legal  right  of  one  to  make  a  will,  bound  to 
give  the  law  as  to  an  unnatural  disposi- 
tion being  evidence  of  undue  influence,  if 
there  is  no  evidence  of  undue  influence  in 
the  case.  Auld  v.  Cathro,  32:  71,  128  N.  W. 
1025,  20  N.  D.  461. 

868.  Instructions  are  improper  in  an  ac- 
tion for  slander,  which  permit  the  jury  to 
surmise  that  defendant  was  insane  at  the 
time  the  words  were  uttered,  when  there  is 
no  substantial  evidence  to  support  such  be- 
lief. Jackson  v.  Williams,  25:  840,  123  S. 
\V.  751,  92  Ark.  486. 

869.  The  jury  should  not  be  instructed  as 
to  the  rights  of  a  street-car  passenger  whose 
transfer  was  dishonored  if  he  intended  to 
pay  his  fare,  where  the  evidence  is  that  he 
intended  to  rely  on  his  transfer  and  refuse 
furtlier  payment.  Little  Rock,  R.  &  E.  Co. 
v.  Goerner,"'7:  97,  95  S.  W.  1007,  80  Ark.  158. 

870.  On  the  trial  of  a  case  against  a 
carrier  counting  upon  a  special  contract, 
instructions  for  the  plaintiff  based  upon 
the  theory  of  an  implied  contract  and  which 
ignored  the  special  contract  alleged  in  the 
declaration  are  inapposite  and  should  be 
refused.  Jenkins  v.  Chesapeake  &  O.  R. 
Co.  49:  1166,  57  S.  E.  48,  61  W.  Va.  597. 

871.  An  instruction  that  it  is  the  carrier's 
duty  to  use  reasonable  care  to  protect  its 
passenger  from  personal  injury  and  insult, 
in  an  action  to  hold  it  liable  for  causing 
his  false  imprisonment,  is  not  abstract,  be- 
cause not  based  on  any  state  of  facts  in 
the  case.  New  York,  P.  &  N.  R.  Co.  v.  Wald- 
ron,  39:  502,  82  Atl.  709,  116  Md.  441. 

872.  It  is  error  to  submit  to  the  jury 
grounds  for  recovery  in  an  action  for  dam- 
ages for  negligent  injuries  which  are  not 
set  out  in  the  petition.  Louisville  &  N.  R. 
Co.  V.  Johnson,  47:  918,  159  S.  W.  685,  156 
Ky.  155. 

873.  There  is  no  error  in  instructing  the 
jury  as  to  lack  of  inspection  as  an  element 
of  negligence,  in  an  action  to  hold  a  rail- 
road company  liable  for  injury  by  the  break- 
ing of  the  side  bar  of  an  engine,  although 
there  was  no  evidence  of  lack  of  inspection, 
and  affirmative  evidence  of  inspection  on 
the  day  before  the  accident,  if  there  was  no 
repair  of  conditions  which  should  have  been 
discovered  bv  the  inspection.  McCullough 
v.  Chicago,  R.  I.  &  P.  R.  Co.  47:  23,  142 
N.  W.  67,  160  Iowa.  524. 

874.  The  court  must,  in  an  action  to  re- 
cover damages  for  breach  of  a  contract  to 
sell  real  estate,  which  was  signed  by  an 
agent,  charge  the  jurv  as  to  the  effect  of 
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his  appointment  on  Sunday,  if  he  under- 
takes to  deal  with  the  effect  of  the  Sunday 
law  on  the  contract,  and  his  attention  is 
called  to  the  alleged  appointment  of  the 
agent  on  that  daj;,  altltough  such  appoint- 
i  ment  is  not  pleaded.  Krvzminski  v.  Calla- 
han, 43:  140,  100  N.  E.  .335,  213  Mass.  207. 

875.  It  is  error  to  base  instructions  upon 
excluded  evidence.  Jones  v.  Caldwell,  48: 
119,  116  Pac.   110,  20  Idaho,  5. 

876.  A  person  who  enters  another's  prem- 
ises upon  invitation  does  not  become  a  tres- 
passer ab  initio  by  making  an  unlawful 
search  while  thereon,  so  as  to  authorize  the 
giving  of  an  instruction  permitting  the  jury 
to  award  damages  for  such  unlawful  search 
independently  of  the  alleged  trespass  by  il- 
legal entry,  under  a  declaration  conlined  to 
the  charge  of  illegal  entry  and  certain  al- 
leged aggravating  circumstances.  Sheftall 
V.  Zipperer,  27:  442,  60  S.  E.  253,  133  Ga. 
488.  (Annotated) 

877.  An  instruction  with  respect  to  the 
duty  of  a  railroad  company  toward  per- 
sons on  the  platform  of  a  cotton  warehouse 
at  a  time  when  cotton  was  being  shipped 
from  the  platform  should  not  be  given  in 
an  action  to  hold  the  railroad  company 
liable  for  injury  to  a  person  on  the  plat- 
form at  another  time.  St.  Louis,  1.  M. 
&  S.  R.  Co.  V.  Jackson,  31:  980,  132  S.  W. 
206,  96  Ark.  469. 

878.  In  a  suit  involving  the  power  of  a 
member  of  a  dissolved  partnership  to  sign 
the  firm  name  to  negoiiable  paper  so  as 
to  bind  the  other  partner,  no  instruction 
should  be  given  upon  the  question  of  his 
power  to  borrow  money  on  the  firm  ac- 
count. Seufert  v.  Gille,  31:  471,  131  S.  VV. 
102,  230  Mo.  4.53. 

879.  Where  the  plea  of  a  former  acquit- 
tal is  interposed,  but  no  evidence  is  intro- 
duced to  support  it,  it  is  not  improper  for 
the  court  to  decline  to  instruct  the  jury  on 
that  issue.  Hartgraves  v.  State,  33:  568, 
114  Pac.  343,  5  Okla.  Crim.  Rep.  200. 

880.  It  is  error  for  the  court  to  modify  a 
requested  instruction,  upon  a  trial  for  mur- 
der, so  as  to  present  to  the  jury  a  theory  of 
the  case  which  has  no  evidence  to  support 
it,  or,  if  any,  which  does  not  tend  to  sup- 
port it  in  an  appreciable  degree.  State  v. 
l-*'gg,  3:  1 152,  53  S.  E.  545,  59  W.  Va.  315. 
Definitions. 

First  objecting   to,   on   appeal,   see   Atpeai, 

AND  Ebbor,  798. 
Prejudicial  error  as  to,    see    Ai'PEAl    and 

Ebkob,    1318,    1324,    1325,    1346,    1391, 

1429,   1430. 
See  also  infra,  1071,  1088. 

881.  Where  the  trial  judge,  in  defining  a 
testamentary  capacity,  contrasts  weakness 
of  intellect  not  amounting  to  incapacity  with 
imbecility,  he  should,  upon  request,  define 
the  term  "imbecility,"  as  used,  to  the  jury. 
Slaughter  v.  Heath,  27:  i,  57  S.  E.  69,  127 
Ga.  747. 

882.  The  court  need  not  define  punitive 
damages  in  authorizing  the  jurj'  to  allow 
such  damages  for  wrongfully  causing  death. 
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St.  LouIb  k  S.  F.  R.  Ck).  t.  Moore,  39:  978, 
58  So.  471,   101  Miss.  768. 

883.  A  court,  upon  request,  should  define 
the  terms  "ordinary"  and  "reasonable  care," 
which  it  uses  in  defining  the  measure  of 
duty  of  the  respective  parties  in  an  action 
for  personal  injuries  alleged  to  have  been 
caused  by  negligence.  Denver  &  R.  G.  li. 
Co.  V.  Norgate,  6:  981,  141  Fed.  247,  72  C. 
C.  A.  365. 

884.  Failure  to  deline  "proximate  cause" 
in  the  instructions  to  the  jury  in  an  action 
to  hold  a  municipal  corporation  liable  for 
the  death  of  one  thrown  in  front  of  a  street 
car  by  a  defect  in  a  street  is  not  error  where 
the  jury  are  told  that  if  the  defective  con- 
dition of  the  street  caused  decedent  to  be 
thrown  under  the  car  to  his  death,  the  city 
is  liable.  Louisville  v.  Schneider,  35:  207, 
136   S.   W.   212,   143    Ky.    171. 

885.  It  is  not  essential  that  the  court,  in 
charging  the  jury  in  an  action  on  a  mortgage 
given  by  a  father  to  secure  the  payment  of  a 
defalcation  by  his  son,  in  order  to  prevent 
his  prosecution  for  embezzlement,  in  which 
the  defense  of  duress  is  set  up,  to  give  a 
complete  definition  of  the  ofi'ense  of  embez- 
zlement, since  the  guilt  or  innocence  of  the 
son  is^uot  a  material  question  in  determin- 
ing whether  or  not  there  was  duress.  Wil- 
liamson-Halsell  Frazier  Co.  v.  Ackerman, 
20:  484,  94  Pac.  807,  77  Kan.  502. 

886.  No  further  definition  of  the  crime  of 
obtaining  money  by  false  pretenses  is  neces- 
sary where  the  court  in  its  charge  requires 
the  jury,  as  a  condition  to  conviction,  to  find 
every  fact  necessary  to  constitute  the  of- 
fense. State  V.  Keyes,  6:  369,  93  S.  W. 
801,   196  Mo.  136. 

887.  It  is  not  error  for  the  court,  in  a 
prosecution  for  making  a  practice  of  pre- 
scribing medicine  without  a  license,  to  neg- 
lect to  define  the  words  "make  a  practice 
of."  in  the  absence  of  any  request  for  such 
definition,  since  the  jury  will  be  presumed 
to  understand  the  meaning  of  such  terms. 
State  V.  Bresee,  24:  103,  114  N.  W.  45,  137 
Iowa,  673. 

888.  The  court  in  a  trial  for  murder  or 
assault  with  intent  to  commit  murder  need 
not  define  malice  aforethought,  it  being 
sutlicient  if  the  jury's  attention  is  directed 
to  the  evidence  and  claims,  and  told  what 
the  conclusion  of  law  is  upon  each  state  of 
facts  they  would  be  warranted  in  finding 
from  the  evidence.  State  v.  McGuire,  38: 
1045,  80  Atl.  761,  84  Conn.  470. 

As  to  damages. 

See  also  infra,  III.  e,  2. 

889.  It  is  not  good  practice  to  omit  en- 
tirely to  give  the  jury  any  instructions  on 
the  subject  of  measure  of  damages  in  an 
action  to  hold  another  liable  for  negligent 
injuries,  or  the  diminution  of  damages 
which  may  result  from  negligence  on  tlie 
part  of  the  person  injured,  even  in  the  ab- 
sence of  requests  therefor.  Central  of 
Georgia  K.  Co.  v.  Madden,  31:  813,  69  S.  E. 
165,  135  Ga.  205. 

890.  Where  suit  was  brought  for  a  per- 
sonal injury  to  a  child,  and  on  the  trial, 
about  two  and  one-half  years  after  its 
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occurrence,  the  plaintiff  testified  in  sub- 
stance that  by  reason  of  the  injury  he  lost 
his  thumb  and  forefinger  and  about  half 
of  his  right  hand,  that  he  could  do  little 
work  with  that  hand,  that  he  was  confined 
to  the  house  for  more  than  a  week  after 
he  was  hurt,  and  could  do  no  work  for  two 
or  three  months,  and  that  his  injury  still 
caused  him  pain  at  night,  there  was  enough 
evidence  to  authorize  a  charge  on  the  sub- 
ject of  pain  and  suffering,  mental  and  phys- 
ical, which  he  might  have  suffered,  in  the 
past,  and  which  he  might  suffer  in  the 
future,  and  this  is  true  although  the  wit- 
ness added  to  the  testimony  above  men- 
tioned: "My  hand  does  not  hurt  me  now 
unless  I  hurt  it  in  some  way;  my  hand  is 
not  so  easy  to  hurt."  Elk  Cotton  Mills, 
v.  Grant,  48:  656,  79  S.  E.  836,  140  Ga.  727. 

891.  It  is  not  error  to  refuse  to  instruct 
the  jury,  in  an  action  by  a  married  woman 
to  recover  for  negligent  injuries  to  her  per- 
son, that  she  cannot  recover  for  inability 
to  perform  her  household  duties,  where  no 
claim  for  such  damages  is  made  in  the 
complaint.  Colorado  Springs  &  1.  R.  Co. 
V.  Nichols,  20:  215,  92  Pac.  691,  41  Colo. 
272. 

892.  A  requested  instruction  that  a  mar- 
ried woman  cannot  recover  for  loss  of  earn- 
ing capacity  resulting  from  a  personal  in- 
jury to  her  is  properly  refused  where  there 
was  no  evidence  with  reference  to  loss  of 
earning  capacity.  McGovern  v.  Interurban 
R.  Co.  13:  476,  111  N.  W.  412,  136  Iowa,  13. 
Insurance. 

Correctness  of  instructions,  see  infra,  1020- 

1024. 
As  to  negligence;  personal  injuries. 
Instructions  as  to  damages,  see  supra,  889- 

892. 
Prejudicial  error  as  to,  see  Appeal  and  Eb- 

ROB,  1412-1414,  1418. 
Duty  to  instruct  on  assumption  of  risk,  see 

Masteb  and  Servant,  485. 
See  also  supra,  883,  884;  infra.  III.  e,  4. 

893.  In  an  action  to  recover  damages  for 
injury  to  property  through  negligence,  the 
refusal  of  the  court  to  instruct  the  jury,  in 
unambiguous  terms,  that  the  plaintiff  has 
no  right  to  recover,  is  erroneous  where  it 
appears  that  the  negligence  of  both  parties 
contributed  to  the  injury.  Drown  v.  North- 
ern Ohio  Traction  Co.  10:  421,  81  N.  E.  326, 
76  Ohio  St.  234. 

894.  An  instruction  which  singles  out  a 
state  of  facts  to  constitute  such  contribu- 
tory negligence  as  precludes  recovery  is 
properly  refused.  Pauckner  v.  Wakem,  14: 
1 1 18,  83  N.  E.  202,  231  111.  276. 

895.  Persons  sued  for  injury  to  a  poacher 
by  shooting  him  are  entitled  to  an  instruc- 
tion that  they  are  not  liable  for  mere  ne;,'li- 
gence,  if  expressions  in  the  general  charge 
might  lead  the  jury  to  infer  that  they  would 
be  so  liable.  Magar  v.  Hammond,  3:  1038, 
76  N.  E.  474,  183  N.  Y.  387. 

896.  When  upon  all  the  evidence  in  the 
case  the  court  is  able  to  see  that  an  injury 
to  a  passenger  is  not  the  proximate,  but 
merely  a  remote,  result  of  the  carrier's  act, 
it   should  so  instruct  the  jury.     Snyder  v. 
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Colorado  Springs  &  C.  C.  D.  R.  Ck).  8:  781, 
85  Pac.  686,  36  OIo.  288. 

897.  Where  the  evidence  in  a  negligence 
action  does  not  tend  to  support  tlie  last 
clear  chance  doctrine,  a  requested  instruc- 
tion in  regard  thereto  should  not  be  given, 
although  it  may  state  a  correct  abstract 
principle  of  law.  VVallenburg  v.  Missouri 
1'.  R.  Co.  37:  135,  126  N.  W.  289,  86  Neb. 
642. 

I  898.  That  physicians  describe  plaintiff's 
disease  as  neurasthenia,  in  an  action  to  re- 
cover damages  for  personal  injuries,  does 
not  require  an  instruction  that,  under  the 
pleadings,  no  damages  can  be  recovered  for 
it  if  found  to  e.\ist,  where  the  pleadings 
state  that  she  suffers  severe  bodily  and 
mental  pain,  is  unable  to  eat  solid  food,  and 
is  confined  to  bed  and  unable  to  move  about. 
Colorado  Springs  &  I.  R.  Co.  v.  Nichols,  20: 
215,  92   Pac.  691,  41   Colo.  272. 

899.  Failure  of  the  court,  in  an  action 
against  one  of  two  joint  wrongdoers  to 
hold  him  liable  for  a  death  due  to  the  joint 
act,  to  instruct  the  jury  as  to  the  effect  up- 
on defendant's  liability  of  the  act  of  the 
other  wrongdoer,  is  not  error,  since  the  lia- 
bility of  each  depends  entirely  upon  his 
own  act.  Louisville  v.  Schneider,  35:  207, 
130  S.   W.  212,  143  Ky.   171. 

900.  In  an  action  to  recover  damages  for 
injuries  caused  by  a  collision  in  a  highway, 
in  which  there  is  important  testimony  other 
than  the  position  of  the  vehicles,  bearing 
upon   the  question  of  negligence  and   con- 

,  tributory  negligence,  the  court  is  not  bound 
to  give  an  instruction  upon  the  effect  of 
the   single   fact   that  one   party   may   have 

,  been  on  his  proper  side  01  the  road  when 
the  collision  occurred.  Bourne  v.  Whitman, 
35:  701,  95  N.  E.  404,  209  Mass.  155. 

901.  Refusal  of  an  instruction  relative  to 
the  doctrine  of  fellow  servants  is  not  error, 
in  an  action  to  hold  an  employer  liable  for 
injuries  resulting  from  defective  construc- 
tion of  appliances,  although  the  act  of  a 
fellow  servant  may  have  contributed  to  the 
injury.  Siegel,  C.  &  Co.  v.  Trcka,  2:  647, 
75  N.  E.  1053,  218  111.  559. 

—  injury  ta  passenger. 

902.  In  an  action  against  the  owners  of  a 
cab  employed  in  carrying  passengers  for 
hire,  to  recover  damages  for  personal  in- 
juries sustained  by  a  passenger  in  a  run- 
away, caused  by  the  team  becoming  fright- 
ened and  the  harness  breaking,  an  instruc- 
tion that  carriers  are  not  liable  for  a  mis- 
taken exercise  of  judgment  on  the  part  of 
their  servants  in  an  emergency,  or  for  the 
failure  of  such  servants  to  act  with  the  ut- 
most promptitude  when  the  circumstances 
are  such  as  to  afford  no  time  for  delibera- 
tion, is  properly  refused  where  it  is  shown 
that  the  carrier  failed  to  provide  safe 
horses.  Lewark  v.  Parkinson,  5:  1069,  85 
Pac.   601,  73  Kan.   553. 

903.  An  instruction  in  an  action  against 
a  railroad  company  for  injuries  to  a  pas- 
senger caused  by  his  being  struck,  while 
standing  on  a  car  step,  by  an  express  truck 
alleged  to  have  been  negligently  left  in 
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dangerous  proximity  to  the  track,  to  the 
effect  that  the  defendant  contends  that  the 
injury  happened  because  another  passenger 
stopped  upon  the  secona  step  of  the  car,  so 
that  plaintiff,  who  was  behind  him,  could 
not  get  upon  the  car  platform,  and  that 
defendant  would  not  be  liable  Ii  the  acci- 
dent was  the  result  of  such  obstruction, — is 
properly  rejected  as  likely  to  confuse  and 
mislead  the  jury,  where  it  cannot  be  said 
what  specific  legal  pjoposition  was  intended 
to  be  presented  thereby.  Irvin  v.  Missouri 
P.  R.  Co.  26:  739,  106  Pac.  1063,  81  Kan. 
649. 

904.  Where  there  is  evidence  in  an  action 
for  injury  to  a  passenger  thrown  by  the 
starting  of  a  street  car,  that  the  car  was 
started  with  an  imusual  jerk,  it  is  not  error 
to  refuse  to  instruct  the  jury  that  it  was 
not  the  carrier's  duty  to  keep  the  car  stand- 
ing until  the  passenger  reached  the  inside 
of  the  car,  since  it  is  calculated  to  mislead 
the  jury.  Birmingham  R.  L.  &  P.  Co.  v. 
Hawkins,  16:  1077,  44  So.  983,  153  Ala.  86. 

905.  Where  a  female  plaintiff  contended, 
and  introduced  evidence  tending  to  prove, 
that  she  became  ill  while  on  board  a  pas- 
senger train,  and  that  the  carrier  was  neg- 
ligent in  failing,  on  request,  to  affoi;d  her 
an  opportunity  to  leave  the  train  in  order 
to  procure  assistance  and  medical  atten- 
tion, and  in  failing  to  assist  her  in  leaving 
it  after  knowledge  of  her  condition,  but 
that  she  succeeded  in  getting  off,  though 
suffering  extreme  pain  and  about  to  be  de- 
livered of  a  child,  it  was  not  error  to  re- 
fuse to  charge  that,  if  the  jury  believed 
she  was  able  to  leave  the  train  without  the 
assistance  of  the  conductor,  she  would  not 
be  entitled  to  recover.  Central  of  Georgia 
R.  Co.  V.  Madden,  31:  813,  69  S.  E.  165, 
135  Ga.  205. 

Criminal  cases. 

Instructions  as  to  weight  or  amount  of  evi- 
dence, see  infra,  947-953. 

Prejudicial  error  as  to,  see  Appeal  and  Eb- 
BOR,  1407,  1408,  14] 9-1424. 

See  also  supra,  879,  880,  886-888;  infra,'III. 
e,  5. 

906.  Defendant  in  a  criminal  prosecution 
is  entitled  to  an  instruction  defining  the 
law  applicable  to  his  theory  of  the  case  aAd 
covering  his  defense,  if  there  is  any  compe- 
tent evidence  reasonably  tending  to  substan- 
tiate that  theory.  Reed  v.  State,  24:  268, 
103  Pac.  1070,  3  Okla.  Crim.  Rep.  16. 

907.  An  accused  in  a  criminal  case  who 
offers  no  evidence  as  to  his  good  character 
is  not  entitled  to  have  the  jury  instructed 
that  the  law  presumes  that  it  is  good. 
People  V.  Linglev,  46:  342,  :i07  N.  Y.  396, 
101  N.  E.  170.     *  (Annotated) 

908.  Where  there  is  any  evidence  in  a 
case  upon  which  the  jury  might  base  a 
reasonable  doubt  as  to  the  guilt  of  a 
defendant  upon  the  ground  of  insanity, 
the  court  should  instruct  the  jury  upon 
this  issue.  Litchfield  v.  State,  45:  153, 
126   Pac.   707,   8  Okla.   Crim.   Rep.   164. 

909.  The  court's  neglect  to  instruct  the 
jury  of  its  own  motion  upon  the  lesser  de- 
grees of  the  crime  for  which  accused  is  on 
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trial  is  not  error,  in  the  absence  of  any  ex- 
ception or  request  for  more  specific  instruc- 
tions. State  V.  Parsons,  7:  566,  87  Pac.  340, 
44  Wasli.  299. 

910.  In  submitting  to  the  jury  a  criminal 
case  in  whicli  the  question  of  guilt  depends 
entirely  upon  circumstantial  evidence,  the 
jury  should  be  carefully  directed  as  to  tlie 
quantum  of  proof  which  will  justify  a  con 
viction.  State  v..  Brady,  12:  199,  97  N.  W. 
62,  121  Iowa,  561. 

911.  After  a  confession  has  been  ad- 
mitted, the  defendant  is  entitled  to  have 
the  evidence  in  regard  to  the  circumstances 
under  which  it  was  made  given  anew  to 
the  jury,  not  that  the  jury  may  pass  upon 
its  competency  or  admissibility,  but  for 
the  purpose  of  enabling  them  to  judge  what 
weight  and  value  should  be  given  to  it  as 
evidence,  and  upon  his  request  the  defend- 
ant is  entitled  to  an  instruction  on  that 
point.  Berry  v.  State,  31:849,  111  Pac. 
U7t),  4  Okla.  Grim.  Rep.  202. 

912.  Where,  on  a  prosecution  for  seduc- 
tion, there  is  evidence  tending  to  show  that 
the  offense  might  be  barred  by  the  statute 
of  limitations,  the  court  should  instruct  the 
jury  that,  before  they  can  convict,  they, 
must  find  that  it  was  committed  within  the 
limitation  period.  Thorp  v.  State,  29:  421, 
129  S.  W.  607,  59  Tex.  Crim.  Rep.  517. 

—  komicide. 

913.  To  aid  the  jury  in  reaching  a  con- 
clusion in  a  murder  case,  the  judge  cannot 
instruct  them  as  to  the  disposition  which 
will  be  made  of  accused  if  he  is  found  to  be 
insane.  Stiite  v.  Barnes,  23:  932,  103  Pac. 
792,  54  Wash.  932. 

914.  One  accused  of  homicide  is  not  en- 
titled to  an  instruction  propounding  the  in- 
quiry as  to  whether  he  was  insane  at  the 
time  of  the  killing,  if  the  evidence  adduced 
by  him  to  sustain  such  defense  lacks  ten- 
dency to  show  mental  unsoundness  ante- 
dating the  drunken  spree  in  the  course  of 
which  the  killing  was  done,  and  also  to 
show  that  intoxication  had  ceased  and  set- 
tled insanity  ensued  as  a  result  of  habitual 
indulgence  in  intoxication.  State  v.  Kid- 
well,  13:  1024,  59  S.  E.  494,  62  W.  Va.  466. 

915.  Where  insanity  is  an  affirmative  de- 
fense, one  accused  of  crime  is  not  entitled 
to  the  general  affirmative  charge,  although 
the  state  olTers  no  evidence  to  meet  evi- 
dence offered  by  him  tending  to  show  in- 
sanity, whore  the  evidence  tending  to  show 
insanity  is  not  so  conclusive  that  reason- 
able men  could  not  differ  as  to  the  con- 
clusion to  be  drawn  from  it.  Howard  v. 
State,   34:  990,  55  So.  255,   172  Ala.  402, 

916.  The  court's  failure  to  limit  evidence 
tending  to  show  that  a  witness  in  a  murder 
case  attempted  to  influence  a  witness  to 
testify  a  certain  way  by  reciting  to  him 
the  facts  which  he  wished  to  be  given  in 
evidence,  to  the  impeachment  of  such  wit- 
ness, is  not  error,  since  the  jury  could  have 
used  it  for  no  other  purpose.  Burnaman 
V.  State.  46:  looi,  159  S.  W.  244,  70  Tex. 
Crim.  Rep.  361. 

917.  Upon  trial  of  one  for  homicide,  where 
the  defense  is  that  the  death  was  caused 
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by  the  negligence  of  deceased  in  carin?  for 
himself  after  the  injury,  the  court  should 
instruct  the  jury  as  to  the  grade  of  offense 
of  which  accused  would  be  guilty  if  the  de- 
tense  was  established.  Noble  v.  State,  22: 
841,  113  S.  W.  281,  54  Tex.  Crim.  Rep.  436. 

918.  If  one  accused  of  murder  is,  on  the 
facts,  guilty  of  that  offense  unless,  by  rea- 
son of  his  mental  condition,  he  was  not 
responsible  for  his  acts,  an  instruction  of 
manslaughter  is  erroneous.  State  v.  Ash, 
39:  611,   122  Pac.  995,  68  Wash.   194. 

919.  The  court  is  not  bound,  in  a  prose- 
cution for  homicide,  to  submit  to  the  jury 
the  question  of  guilt  of  some  degr-ee  of  the 
offense  lower  than  that  of  which  the  evi- 
dence shows  him  to  be  guilty,  if  he  is  cul- 
pable at  all.  State  v.  Dyer,  29:  459,  124  N. 
W.  629,  147  Iowa,  217. 

920.  Where  one  accused  of  homicide  is 
guilty  .of  murder  in  the  first  (..egree,  if  guilty 
at  all,  the  court  should  not  instruct  the  jury 
upon  the  lesser  degrees  of  the  crime.  People 
v.  Schleiman,  27:  1075,  90  N.  E.  950.  197 
N.  Y.  383. 

921.  Instructions  on  manslaughter  are 
properly  refused  if  the  evidence  tends  to 
show  that  the  homicide  was  murder,  unless 
accused  was  justified  in  taking  the  life  of 
deceased  to  save  his  own.  Demato  v.  Peo- 
ple, 35:  621,  111  Pac.  703,  49  Colo.  147. 

922.  An  instruction  that  defendant, 
charged  with  murder,  could  not  be  convicted 
of  manslaughter,  is  proper,  where  the  theory 
of  the  state  is  that  defendant,  with  de- 
liberate intention,  killed  the  deceased  while 
he  was  at  work,  and  the  theory  of  the  de- 
fendant is  that  he  killed  him  while  he  was 
attempting  to  get  his  gun,  which  was  close 
at  hand,  with  which  to  kill  defendant,  and 
that  he  had,  to  defendant's  knowledge,  made 
repeated  threats  to  kill  him.  State  v. 
Gardner,  2:  49,  104  N.  W.  971,  96  Minn.  318. 

923.  An  instruction  on  a  trial  for  murder 
that  the  findings  which  the  jury  have  power 
to  make  include  one  of  involuntary  man- 
slaughter is  properly  refused  wherj  no  evi- 
dence in  the  case  tends  to  show  that  degree 
of  homicide.  State  v.  Woodrow,  2:  862,  52 
S.  E.  545,  58  W.  Va.  527. 

924.  An  instruction  as  to  the  duty  to  re- 
treat should  not  be  given  on  a  trial  for 
murder  in  presenting  the  theory  of  the  state 
that  defendant  went  to  the  residence  of 
the  person  killed  with  the  deliberate  inten- 
tion of  killing  liim,  and  immediately  sliot 
him  on  finding  him  at  work  in  his  curtilage. 
State  v.  Gardner,  2:  49,  104  N.  W.  971,  96 
Minn.  318. 

925.  Where  a  defendant,  charged  with  the 
crime  of  murder,  admits  the  killing,  defends 
his  action  as  justifiable  in  defense  of  his 
person  and  his  domicil,  and  introduces  com- 
petent evidence  tending  to  establish  his  the- 
ory of  the  homicide,  he  is  entitled  to  have 
the  jury  instructed  on  the  law  of  such  de- 
fense. Young  V.  State,  2:  66,  104  N.  W.  867, 
74  Neb.  346. 

926.  Upon  an  indictment  for  murder, 
where  the  accused  relies  upon  accidental 
killing  as  a  defense,  and  there  is  evidence 
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tending  in  an  appreciable  degree  to  establish 
such  defense,  it  is  error  to  refuse  to  instruct 
the  jury  tliat,  if  they  believe  from  the  evi- 
dence that  the  killing  was  the  result  of  an 
accident,  they  should  find  the  accused  not 
guilty.  State  v.  Legg,  3:  1152,  53  S.  E.  545, 
69  W.  Va.  315.  (Annotated) 

927.  Upon  a  murder  trial,  where  the  de- 
fendant relies  upon  accidental  killing  as  a 
defense,  it  is  error  for  the  court,  when  asked 
to  instruct  the  jury  tliat.  if  they  believe  from 
the  evidence  tliat  the  killing  was  accidental, 
and  not  intentional,  they  should  find  the  de- 
fendant not  guilty,  to  refuse  to  do  so. 
State  V.  Legg,  3:  1 152,  53  S.  E.  545,  59  VV. 
Va.  315.  (Annotated) 

928.  Upon  a  trial  for  murder,  where  the 
killing  is  shown  to  have  been  done  with  a 
deadly  weapon,  and  the  defendant  relies 
upon  accidental  killing  as  an  excuse,  it  is 
a  question  for  the  determination  pf  the 
jury  as  to  whether  the  killing  was  inten- 
tional or  the  result  of  an  accident.  And 
when  the  evidence  tends,  in  an  appreciable 
degree,  to  establish  both  theories,  it  is  the 
duty  of  the  court  to  instruct  the  jury,  pre- 
senting both,  if  asked  to  do  so.  State  v. 
Legg,  3:  1 152,  53  S.  E.  545,  59  W.  Va.  315. 

( Annotated ) 

929.  No  special  instruction  upon  motive 
is  necessary  in  a  homicide  case  when  ac- 
cused receives,  in  the  instructions  given, 
the  benefit  of  the  motive  claimed  by  him. 
State  v.  Feeley,  3:  351,  92  S.  W.  663,  194  Mo. 
300. 

930.  On  a  trial  for  homicide  the  failure 
€fl  the  court,  after  charging  in  its  entirety 
the  section  of  the  Penal  Code  containing 
the  law  of  voluntary  manslaughter,  to  give 
further  instructions  on  the  law  of  cooling 
time,  is  not  erroneous,  where  no  request  is 
made  for  any  charge  upon  that  subject. 
Rogers  v.  State,  10:  999,  57  S.  E.  227,  128 
Ga.  67. 

931.  Tte  court  should,  if  properly  re- 
quested to  do  so,  direct  the  jury  to  acquit 
one  charged  with  murder,  if  they  have  a 
reasonable  doubt  of  his  guilt.  Duthey  v. 
State,  10:  1032,  111  N.  W.  222,  131  Wis.  178. 

932.  Upon  trial  of  a  peace  officer  for  mur- 
der in  shooting  one  whom  he  is  attempting 
to  arrest,  the  state  is  entitled  to  have  the 
jury  instructed  as  to  the  duties  which  the 
statute  places  upon  such  officer  under  such 
circumstances.  Com.  v.  Marcum,  24:  1194, 
122  S.  W.  215,  135  Ky.  1. 

d.  On  evidence  and  facta, 

(See   also   same  heading   in   Digest   L.R.A. 
1-10.) 

Prejudicial  error  in  giving,  see  Appeal  and 

Ekrob,  V'il.  m,  4,  a,  5. 
Prejudicial   error    in    refusing,   see  Appeal 

AND  Erbob,  1433-1437. 
See  also  infra,  1079. 

933.  An  instructicm  permitting  a  judg- 
ment for  plaintiff  if  facts  are  found  such  as 
are  stated  in  one  count  of  the  declaration 
is  not  erroneous  because  it  does  not  spe- 
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cifically  prohibit  a  finding  for  him  on  the 
other  counts,  if  the  facts  stated,  if  found  to 
exist,  would  justify  a  recovery.  Neice  v. 
Chicago  &  A.  R.  Co.  41:  162,  98  N.  E.  989, 
254  111.  595. 

934.  Remarks  made  by  the  trial  judge 
in  passing  upon  the  admissibility  of  evi- 
dence or  motions  for  nonsuit  or  direction 
of  verdict  do  not,  although  made  in  the 
presence  of  the  jury,  fail  within  a  con- 
stitutional prohibition  against  charging 
juries  with  respect  to  matters  of  fact,  un- 
less they  are  made  in  such  manner  that  the 
judge  becomes  a  participant  in  the  deci- 
sion of  such  fact,  to  the  prejudice  of  the 
losing  party.  Black  v.  Charleston  &  W. 
C.  R.  Co.  31:  1 184,  69  S.  E.  23U,  87  S.  C. 
241. 

!  ;io.  A  binding  instruction  cannot  be 
based  on  the  disputed  evidence  of  one  party. 
Mount  Vernon  Brewing  Co.  v.  Teschner.  16: 
758,  m  Atl.  702,  108  Md.  158. 

936.  The  court  cannot,  in  instructing  the 
jury,  single  out  and  give  undue  emphasis  to 
particular  evidence  upon  a  matter  in  contro- 
versy, where  there  is  as  much  testimony  on 
one  side  of  the  question  as  on  the  other. 
Christy  v.  Elliott,  i:  215,  /4  N.  E.  1035,  216 
111.  31. 

937.  Refusal  of  an  instruction  which  em- 
phasizes a  particular  portion  of  the  evi- 
dence is  not  error  in  the  absence  of  any- 
thing to  show  why  it  should  be  so  singled 
out  and  emphasized.  Still  v.  San  Fran- 
cisco &  N.  W.  R.  Co.  20:  322,  98  Pac.  672, 
154  Cal.  559. 

938.  The  court  should  attempt  to  sum- 
marize the  contentions  of  counsel  in  its  in- 
structions to  the  jury  only  with  great  care 
and  after  being  assured  that  it  appreciates 
not  only  what  those  contentions  are,  but 
their  real  importance  as  viewed  by  the 
counsel.  Duthey  v.  State,  10:  1032,  111  N. 
W.  222    131  Wis.  178. 

939.  In  an  action  for  slander,  where  there 
is  a  plea  of  privileged  communication,  and 
the  testimony  tends  to  show  tlie  interest 
of  both  the  defendant  and  the  person  to 
whom  the  slanderous  words  were  spoken,  in 
the  subject  of  the  communication,  as  well 
as  the  good  faith  of  the  defendant  in  the 
belief  that  the  communication  was  true,  and 
that  the  slanderous  words  were  uttered  on 
a  public  street,  in  a  high  tone  of  voice,  in 
the  presence  of  others  not  interested  in  the 
subject  of  the  communication,  it  is  error  for 
the  court  to  charge  that  "there  is  no  tes- 
timony ...  to  establish  the  defend- 
ant's plea  of  privileged  communication 
which  the  jury  would  be  warranted  in  con- 
sidering," since,  the  facts  and  circumstances 
attending  the  communication  not  being  eon- 
ceded,  the  jury  should  determine,  under 
proper  instructions  from  the  court,  whether 
or  not  the  communication  was  privileged- 
Abraham  v.  Baldwin,  10:  1051,  42  So.  691, 
62  Fla.  151. 

940.  The  trial  judge  in  a  criminal  case 
may  review  the  evidence  in  his  instructions 
to  the  jury,  and  state  to  them  tliat  it  tends 
to  prove  certain  facts,  the  only  restrictioB 


TRIAL,  III.  d. 


2689 


upon  this  right  being  that  the  review  shall 
be  fair  and  impartial,  and  not  in  a  manner 
naturally  to  confuse  the  jury  or  load  them 
to  a  particular  result.  State  v.  Minneapo- 
lis Milk  Co.  51:244,  144  N.  W.  417,  124 
Minn.   34. 

941.  The  court  may  properly  instruct  the 
jury  that,  in  order  to  consider  the  action  of 
dogs  in  tracking  an  accused,  evidence  of 
which  has  been  admitted,  they  must  find 
that  the  dogs  were  accurate,  certain,  and 
reliable  in  following  the  trail  of  human 
footsteps,  where  the  foundation  on  which 
the  evidence  had  been  admitted  had  been 
subsequently  weakened  or  destroyed.  State 
V.  Adams,  35:  870,  116  Pac.  608.  85  Kan. 
435. 

Burden  or  measure  of  proof;  pre- 
sumptions. 

Prejudicial  instruction  as  to,  see  Appeal 
AND  Error,  1385-1387. 

Prejudicial  error  in  failing  to  instruct,  see 
Ai'PEAL  AND  Error,  1438. 

942.  An  instruction  that  the  burden  is  on 
the  maker  of  a  promissory  note,  of  proving 
alteration  not  apparent  on  its  face,  should 
be  coupled  with  a  statement  that  this  bur- 
den (tnly  arises  after  the  holder  has  made 
out  his  case  in  chief.  Merritt  v.  Dewey,  2: 
217,  75  IN.  E.  1066,  218  111.  599. 

943.  An  instruction  in  a  prosecution  for 
liomicide  in  negligently  causing  a  passenger 
to  fall  from  an  automobile,  the  shock  from 
which  caused  delirium  tremens  and  death, 
that  tiie  accused  claimed  that  it  was  a 
reasonable  supposition  under  the  evidence 
that  the  death  may  have  come  from  deliri- 
um tremens  entirely  independent  of  the  fall 
from  the  automobile,  and  that  if  such  sup- 
position is  found  to  be  a  reasonable  one, 
consistent  with  the  facts  proved,  accused 
should  be  acquitted, — is  not  erroneous  as 
to  burden  of  proof,  where  the  jury  have 
been  instructed  that  the  state  must  prove 
guilt  beyond  reasonable  doubt.  State  v. 
Block.   49:  913,   89   Atl.    167,   87   Conn.   573. 

(Annotated) 
'Weight  or  amount  of  evidence. 
Instruction  as  to  credibility  of  Jvitness,  see 

infra,  958-964. 
Presumption  as  to,  on  appeal,   see  Appeal 

AND  Error,  467. 
Prejudicial  error  as  to,  see  Appeal  and  Er- 

'  ROR,  1389,  1392. 
Error  in  failing  to  instruct  as  to  weiglit  of 

circumstantial     evidence,     see     Appeal 

AND  Error,  1436,  1437. 

944.  Upon  the  question  wliether  or  not  a 
particular  statement  was  made,  the  court 
is  not  bound  to  instruct  as  to  the  weight  to 
be  given  to  positive  and  negative  testimony 
respectively.  Avers  v.  Macoughtrv,  37:  865, 
117  Pac.   1088,  29  Okla.  399. 

945.  After  charging  the  jury,  in  an  action 
to  recover  damages  for  deceit,,  that  the 
plaintiff  must  show  the  alleged  fraud  by 
testimony  clear,  cogent,  and  convincing,  it 
is  not  error,  as  tending  to  mislead  thj  jury, 
to  conclude  by  stating  that  the  jury  cannot 
find  in  his  favor  unless  upon  the  greater 
weight  of  the  testimony.    Griffin  v.  Roanoke 
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R.  &  Lumber  Co.  6:  463,  53  S.  E.  307,  140 
N.  C.  514. 

946.  In  an  action  for  the  death  of  a  work- 
man on  a  barge  anchored  in  a  navigable  riv- 
er, who  was  thrown  into  the  water  by  foul- 
ing cables  leading  therefrom  in  attempting 
to  reach  it  from  the  shore,  where  there  is 
no  evidence  that  the  barge  itself  caused  or 
contributed  to  the  accident,  a  request  by  its 
owner  for  an  instruction  to  the  jury  that 
there  was  no  evidence  of  negligence  in  con- 
nection with  the  barge  should  be  given. 
Chrismer  v.  Bell  Teleph.  Co.  6:  492,  92  S. 
W.  378,  194  Mo.  18-. 

947.  Instructing  the  jury  in  a  criminal 
case  to  regard  e.xpert  testimony  with 
caution  because  it  is  largely  a  field  of  specu- 
lation is  not  error  where  they  are  also  in- 
structed to  give  it  such  weight  as  they  do 
all  the  other  testimony,  having  in  view  a 
purpose  to  arrive  at  the  truth,  being  careful 
to  give  it  a  fair  and  impartial  estimate  or 
value.  Atkins  v.  State,  13:  1031,  105  S.  W. 
353,  119  Tenn.  458. 

948.  A  charge  in  which  the  jury  are  told 
that,  if  they  believe  from  the  evidence  that 
certain  facts  are  established,  then  accused 
would  be  guilty  of  the  crime  charged,  is  not 
upon  the  weight  of  the  evidence.  Noble  v. 
State,  22:  841,  113  S.  W.  281,  54  Tex.  Crira. 
Rep.  436. 

949.  The  jury  should  not  be  instructed 
to  give  dying  declarations  offered  in  evi- 
dence the  same  weight  as  any  other  evidence 
offered.  State  v,  Doris,  16:  660,  94  Pac.  44, 
51  Or.  136. 

950.  It  is  not  improper  to  say,  accord- 
ing to  the  facts,  in  instructing  a  jury,  that 
experts  liave  given  their  opinions  as  to  the 
sanity  of  the  accused,  leaving  it  to  the  jury 
to  find,  the  truth  of  the  matter  without  be- 
ing necessarily  bound  by  the  opinion  evi- 
dence. Oborn  v.  State,  31:  966,  126  N.  W. 
737,  143  Wis.  249. 

951.  The  court  does  not  instruct  on  the 
weight  of  testimony  by  telling  the  jury  in  a 
perjury  case  why  the  pleadings  and  judg- 
ment in  the  former  suit  were  offered  in 
evidence,  and  the  purpose  for  which  they 
could  be  considered.  Spearman  v.  State, 
44:  243,  152  S.  W.  915,  —  Tex,  Crim.  Rep. 

952.  An  instruction  that  there  is  evidence 
that  prosecutrix  failed  to  recognize  accused 
on  the  night  of  an  alleged  offense,  and,  if 
she  stated  next  morning  on  seeing  liim  that 
he  was  the  person  who  committed  the  crime, 
this  cannot  be  considered  as  evidence  of 
guilt,  but  might  be  considered  in  deter- 
mining the  weight  to  be  given  to  the  testi- 
mony of  prosecutrix,  is  not  erroneous  as 
being  on  the  weight  of  the  evidence.  Hemp- 
hill v.  State,  51:  914.  165  S.  W.  462,  —  Tex. 
Crim.  Rep.  — . 

953.  In  a  prosecution  for  rape,  an  in- 
struction that,  if  the  complainant  told  her 
husband  of  the  alleged  attempt  to  ravish 
her,  at  the  earliest  opportunity,  then  such 
complaint  would  constitute  a  corroborating 
circumstance,  is  erroneous  as  invading  the 
province  of  the  lury,  since  they  should  be 
permitted  to  give  it  such  weight  in  that  re- 
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gard  as  to  them  may  seem  proper.  Hen- 
derson V.  State,  26:  1 149,  123  N.  W.  459, 
85  Neb.  444. 

Limitations  on  evidence. 
Prejudicial  error  in  refusing  instruction  not 

material  to  issues,  see  Appeal  and  Eb- 

ROB,  1397. 

954.  In  admitting  evidence  which  is 
competent  against  one  party  to  a  joint  ac- 
tion, but  not  against  the  other,  the  court 
should  caution  the  jury  as  to  its  proper  limi- 
tation. Illinois  C.  R.  Co.  v.  Houchins,  1: 
375,  89  S.  W.  530,  121  Ky.  526. 

955.  Evidence  admissible  for  one  purpose, 
but  not  competent  upon  a  certain  issue  in 
the  case,  should,  upon  request,  be  limited 
by  the  instructions.  Diamond  Rubber  Co. 
V.  Harryman,  15:  775,  92  Pac.  922,  41  Colo. 
416. 

956.  The  court  should,  upon  request,  in- 
struct the  jury  that  a  mortality  table  in- 
troduced in  evidence  upon  the  question  of 
expectation  of  life  shows  merely  the  prob- 
able duration  of  life,  and  should  be  con- 
sidered in  connection  with  the  other  proof 
in  the  case  for  what  it  is  worth.  Illinois  C. 
R.  Co.  V.  Houchins,  i:  375,  89  S.  W.  530, 
121  Ky.  526. 

957.  While  contradictory  statements  of  a 
servant  may  be  admissible  to  impeach  him, 
the  court  should  instruct  the  jury  that  they 
cannot  be  used  as  substantive  evidence 
against  the  master,  unless  they  were  made 
in  the  course  of  the  master's  business. 
Southern  R.  Co.  v.  Thurman,  2:  1108,  90  S. 
W.   240,    121   Ky.   716. 

Credibility   of   w^itnesses. 

958.  In  criminal  prosecutions,  instructions 
upon  the  credibility  of  witnesses  should  ap- 
ply alike  to  all  the  witnesses,  whether  they 
are  for  the  prosecution  or  for  the  defense. 
Fletcher  v.  State,  23:  581,  101  Pac.  §99,  2 
Okla.   Crim.   Rep.   300. 

959.  It  is  error  for  a  trial  judge  to  sin- 
gle out  the  defendant  personally,  and  in- 
struct the  jury  upon  the  credibility  of  his 
evidence.  Fletcher  v.  State,  23:  581,  101 
Pac.  599,  2  Okla.  Crim.  Rep.   300. 

960.  An  instruction  that  "the  defendant  is 
a  competent  witness  in  his  own  behalf,  and 
that  they  have  a  right  to  consider  his  evi- 
dence, and  are  to  give  it  such  faith  and  cred- 
it as  they  may  believe  it  entitled  to  re- 
ceive," when  considered  in  connection  with 
other  instructions  given,  did  not  imply  that 
any  consideration  of  defendant's  evidence 
was  optional  with  the  jury.  State  v.  Buf- 
fington,  4:  154,  81  Pac.  465,  71  Kan.  804. 

961.  An  instruction  to  the  jury  in  a  crim- 
inal case  in  which  accused  has  testified  in 
his  own  behalf:  You  are  not  bound  to  con- 
sider the  testimony  of  defendant  as  abso- 
lutely true  .  .  .  you  are  to  bear  in 
mind  that  he  speaks  in  his  own  behalf,  to 
discharge  himself  from  a  criminal  accusa- 
tion, and  you  are  to  consider  the  great 
temptation  which  one  so  situated  is  under 
so  to  speak  as  to  procure  an  acquittal, — is 
calculated  to  leave  with  the  jury  the  im- 
pression that  they  are  to  consider  defend- 
ant's testimony  false,  and  therefore  reject  it, 
and  is  erroneous,  notwithstanding  the  stat- 
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ute  provides  that  the  credit  to  be  given  the 
testimony  of  accused  is  to  be  left  to  the 
jury,  under  the  instructions  of  the  court. 
State  V.  Bartlett,  19:  802,  93  Pac.  243,  50 
Or.  440.  (Annotated) 

962.  It  is  not  error,  where  an  instruction 
is  asked  telling  the  jury  that  they  are  the 
sole  judges  of  the  credibility  of  the  wit- 
nesses, and  that  they  nave  the  right  to  be- 
lieve, or  not  to  believe,  any  witness  who  has 
testified  in  the  case,  to  modify  the  instruc- 
tion so  as  to  tell  them  that  they  cannot 
arbitrarily  disregard  the  testimony  of  a  wit- 
ness, unless  they  believe  it  untrue.  State 
V.  Legg,  3:  1 152,  53  S.  E.  545.  59  W.  Va.  315. 

963.  An  instruction  that  the  jury  may 
believe  or  disbelieve  the  whole  or  any  part 
of  the  testimony  of  a  witness  who  has  been 
impeached  is  not  erroneous  because  there 
is  only  one  witness  to  whom  it  is  applicable. 
State  V.  Feeley,  3:  351,  92  S.  W.  663,  194 
Mo.  300. 

964.  In  an  action  by  a  trustee  in  bank- 
ruptcy against  defendants  as  preferred  cred- 
itors, who  had  taken  with  reasonable  ground 
to  believe  that  a  preference  was  made,  the 
jury  should  not  be  instructed  that  they  could 
consider,  only  for  the  purpose  of  inipeatehing 
the  bankrupt  who  was  a  witness  for  the 
plaintiff,  a  statement  by  him  to  the  defend- 
ants prior  to  the  appointment  of  the  trus- 
tee, that  he  had  made  a  material  misrepre- 
sentation on  purchasing  goods  from  tiiem, 
whereupon  they  rescinded  the  sale  and  re- 
took the  goods.  Silvev  v.  Tift,  i:  386,  61 
S.  E.  748,  123  Ga.  804.  * 
Corroboration  of  neitness. 

965.  The  court  must,  in  a  prosecution  for 
seduction,  explain  to  the  jury  the  particular 
elements  of  the  offense  in  regard  to  which 
the  testimony  of  prosecutrix  must  be  cor- 
roborated, and  what  facts  and  circum- 
stances are  to  be  considered  as  corrobora- 
tive. State  v.  Holter,  46:  376,  142  N.  W. 
657,  32  S.  D.  43. 

Opinion  or  comment  of  Judge. 

966.  It  is  error  for  the  court,  in  its 
charge  to  the  jury,  to  express  an  opinion 
upon  the  ejidence,  or  as  to  what  has  been 
proved.  North  Georgia  Mill  Co.  v.  Hen- 
derson Elevator  Co.  24:  235,  60  S.  E.  268, 
130  Ga.  113. 

Undisputed   facts. 

967.  In  an  action  for  negligent  injuries, 
a  requested  instruction  that  appliances  in 
use  were  reasonable  and  safe  should  be  given 
where  coimsel  has  formally  admitted  that 
fact.  Chrismer  v.  Bell  Teleph.  Co.  6:  492, 
92  S.  W.  378,  194  Mo.  189. 
Assumptions   of  fact. 

Prejudicial    error    as    to,    see   Appeal   and 
Error,  1384. 

968.  Instructions  should  not  by  their 
language  appear  to  assume  a  matter  sharp- 
ly disputed  by  the  parties.  Barker  v.  Kan- 
sas City,  M.  &  O.  R.  Co.  43:  1121,  129  Pac. 
1151.  88  Kan.  767. 

969.  An  instruction  is  properly  refused 
which  assumes  a  fact  which,-  under  the  evi- 
dence, is  an  issue  for  the  jury  to  decide. 
Lyon  v.  United  Moderns,  4:  247,  83  Pac.  804, 
148  Oal.  470. 
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970.  Tlie  fact  of  being  thrown  down  and 
injured  is  not  assumed  by  the  court  and 
taken  from  the  jury  by  an  instruction  '  i 
an  action  for  damages  for  personal  injuries 
which  states  that,  if  the  jury  find,  ifiter 
alia,  that  plaintiff  "stepped  into  said  hole, 
and  was  thereby  thrown  down  and  injured," 
the  verdict  should  be  for  plaintilf.  Elliott 
V.  Kansas  City,  6:  1082,  96  S.  W.  1023,  198 
Mo.  593. 

971.  An  instruction  in  an  action  for  dam- 
ages for  personal  injuries  is  not  objection- 
able as  assuming  that  plaintiff  fell  on  the 
sidewalk,  where  it  is  not  dealing  with  the 
question  of  the  fall,  but  .vith  the  right  to 
use  the  sidewalk,  by  stating  that  "plaintiff 
had  the  right  to  assume  that  she  could  use 
the  sidewalk,  on  which  she  alleges  she  was 
walking  when  she  fell,  with  safety."  El- 
liott V.  Kansas  City,  6:  1082,  90  S.  W.  1023, 
198  Mo.  593. 

Failure   to   testify. 

Prejudicial  error  in,  see  Appeal  and 
Error,    1375. 

972.  An  accused  cannot  complain  of  an  in- 
struction that  the  fact  that  he  failed  to  tes- 
tify cannot  be  used  to  his  prejudice,  as  tend- 
ing to  call  the  attention  of  the  jury  to  the 
fact  that  he  did  not  take  the  stand  when  he 
could  have  done  so.  State  v.  Fuller,  8:  762, 
85  Pac.  369,  34  Mont.  12. 

e.  Correctness  of  instructions. 

1.  In  general. 

(Sec  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Sufficiency  of  objection  or  exception  to,  see 
Appeal  and  Error,  V.  a,   3. 

Necessity  for  exceptions,  see  Appeal  and 
Error,   350-355. 

Who  may  complain  of,  see  Appeal  and 
Error,  422. 

Presumption  as  to  correctness  of  instruc- 
tions, see  Appeal  and  Error,  466, 
467. 

Right  to  complain  of  favorable  instruction, 
see  Appeal  and  Error,  521,  522. 

Estoppel  to  question  correctness  of,  see 
Appeal  and  Error,  545,  546. 

First  objecting  to,  on  appeal,  see  Appeal 
AND  Error,  790-797. 

Errors  waived  or  cured  below,  see  Appeal 
AND  Error,  VII.  k,  4. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  VII.  m,  4. 

Reversal  of  verdict  rendered  under  influ- 
ence of  erroneous  instruction,  see  Ap- 
peal AND  Error,   1030. 

New  trial  for  error  in  instructions,  see 
Appeal  and  Error,  1618;  New  Trial, 
20,  21. 

See  also  supra.  III.  b. 

973.  An  instruction  must  be  considered 
as  a  whole;  and  when  so  considered  if  it 
properly  and  intelligibly  states  the  law, 
mere  verbal  inaccuracies  will  not  vitiate  it. 
Gray  v.  State,  32:  142,  111  Pac.  825,  4  Okla. 
Crim.  Rep.  292. 
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974.  All  instructions  bearing  upon  a 
common  proposition  should  be  construed  to- 
gether as  a  whole.  Morris  v.  Miller,  20:  907, 
119  N.  W.  458,  83  Neb.  218. 

975.  Instructions  are  not  erroneous  al- 
though, when  separated  from  thein  connec- 
tion with  other  instructions  and  construed 
as  abstract  propositions  of  law,  they  are 
too  broad,  if,  when  considered  in  the  con- 
nection in  which  they  are  used,  they  are  so 
limited  in  their  application  as  not  to  mis- 
lead the  jury.  Barclay  v.  Puget  Sound  Lum- 
ber Co.  16:  140,  93  Pac.  430,  48  Wash.  241. 

976.  The  reasoning  employed  by  an  appel- 
late court  in  reaching  a  conclusion  on  a 
question  of  law  before  it  should  not  be 
given  by  a  trial  court  in  its  instructions  to 
a  jury,  where  it  does  not  state  any  ulti- 
mate principle  of  law  for  their  guidance. 
Stedman  v.  O'Neil,  22:  1229,  72  Atl.  923. 
82    Conn.    199. 

977.  An  instruction  which  is  correct 
under  the  facts  of  the  case  in  which  it  is 
given  is  not  erroneous  because  it  is  too 
broad  to  be  true  in  all  cases.  Maloney  v. 
Winston  Brothers  Co.  47:  634,  111  Pac. 
1080,  18  Idaho,  740. 

978.  An  instruction  partial  in  its  nature, 
and  which  fails  to  cover  the  entire  case,  is 
properly  refused.  Kuykendall  v.  Fisher, 
8:  94,  56  S.  E.  48,  61  W.  Va.  87. 

979.  An     instruction     which     withdraws 
from  the  jury  a  defense  which  there  is  evi 
dence  tending  to  prove  is  erroneous.    Bryant 
V.    Modern    Woodmen   of    America,   27:  326, 
125  N.  W.  621,  86  Neb.  372. 

980.  An  instruction  which  ignores  an  is- 
sue which  there  is  evidence  to  support  is 
properly  denied.  Alton  Light  &  1.  Co.  v. 
Oiler,  4:  399,  75  N.  E.  419,  217  111.  15. 

981.  The  court  cannot  by  its  instructions 
leave  to  the  jury  the  solving  of  a  question 
of  law.  Cumberland  Pipe  Line  Co.  v.  Stam- 
baugh,  31:  1131,  126  S.  W.  106,  137  Ky. 
528. 

982.  Instructions  which  state  conflicting 
propositions  of  law  and  tend  to  confuse  the 
jury  are  erroneous.  Bryant  y.  Modern 
Woodmen  of  America,  27:  326,  125  N-.  W. 
621,  86  Neb.  372. 

983.  A  prayer  for  instructions  to  the 
court,  sitting  as  a  jury,  should  state  the 
law  applicable  to  the  facts,  leaving  the 
court  to  find  only  the  facts  necessary  to  a 
recovery.  Richardson  v.  Anderson,  25:  393, 
72  Atl.  485,  109  Md.  641. 

984.  An  instruction  which  is  indefinite 
and  unintelligible  is  properly  refused.  Ma- 
haffey  v.  J.  L.  Rumbarger  Liunber  Co. 
8:  1263,  56  S.  E.  893,  61  W.  Va.  571. 

985.  Tlie  refusal  of  a  requested  instruc- 
tion is  not  erroneous  where  it  contains  two 
or  more  propositions  of  law,  one  of  which 
is  unsound.  Armour  v.  KoUmeyer,  16:  1110, 
161  Fed.  78,  88  C.  C.  A.  242. 

986.  An  instruction  that  the  jury  are  to 
determine  a  fact  from  all  of  the  evidence  in 
the  case  is  not  objectionable  in  permitting 
them  to  consider  irrelevant  evidence,  where, 
as  part  of  it,  the  court  states  that  the  jury 
are   t(^   consider   all   the   evidence,   together 
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with  all  facts  and  circumstances  which  have 
anv  bearing  ujurn  tiie  question.  liruad- 
strcet  V.  Hall,  lo:  933,  80  N.  E.  145,  108 
Ind.  192. 

2.  As  to  damages. 

(See  also  same  heading  in   Digest   L.R.A. 
1-10.) 

Prejudicial   instructions  as  to,  see  Appeal 

AND  Ebbob,  VII.  m,  4,  a,  3. 
First  objecting  to,  on  appeal,  see  Appeal 

AND  Ebrob,  796,  797. 
Remittitur  curing  error  in  instructions  as 

to  measure  of  damages,  see  Appeal  and 

Ebbob,  816. 


987.  Instructions  so  indefinite  as  to  au- 
thorize the  assessment  of  damages  to  which 
tiie  party  is  not  entitled  are  properly  re- 
fused. New  York,  C.  &  St.  L.  R.  Co.  v. 
Rhodes,  24:  1225,  86  N.  E.  840,  171  Ind.  521, 

988.  The  jury  should  not  be  instructed  to 
allow  interest  on  the  amount  awarded  for 
wrongful  injury  to  a  stock  of  goods,  from 
the  time  of  the  injury,  tlie  allowance  of  such 
item  being  a  matter  entirely  within  its  dis- 
cretion. Di  Palnia  v.  Weinman,  24:  423,  103 
Pac.  782,   15  N.  3*1.  68. 

989.  An  instruction  in  an  action  for  dam- 
ages to  property  by  a  defective  water  spout 
on  adjoining  property  which  had  been  in 
poteses.sion  of  successive  tenants,  which 
authorizes  a  recovery  of  what  will  fully 
compensate  plaintiff  for  the  injury  accord- 
ing to  the  evidence,  is  fatally  defective  if  it 
does  not  eliminate  from  the  recovery  the 
portion  of  the  injury  which  occurred  dur- 
ing the  terra  in  which  the  defect  originated. 
Mvlander  v.  Beimschla,  5:  316,  62  Atl.  1038, 
102  Md.  689. 

9!)0.  An  instruction  on  the  measure  of 
damages  for  injury  to  surface  by  mining 
operations,  that  it  is  the  difference  between 
the  value  of  the  land  immediately  before  de- 
fendant commenced  to  remove  the  coal  from 
under  the  same  and  such  value  immediately 
after  the  same  was  so  mined  and  removed, 
"lessened,  if  any,  as  a  result  of  the  mining 

.  .  .  damaging  the  surface  of  said 
land  and  the  improvements  of  plaintiff 
thereon,"  is  not  erroneous.  Collins  v.  Glea- 
son  Coal  Co.  18:  736,  115  N.  W.  497,  140 
Iowa,   114. 

991.  An  instruction  to  the  jury  in  an 
action  by  a  landowner  for  the  wrongful 
destruction  of  timber  land  by  lire,  directing 
the  jury  to  compare  the  actual  value  of  the 
land  with  the  trees  and  timber  thereon  be- 
foie  the  fire  and  before  the  trees  were 
burned,  with  the  actual  value  of  the  same 
premises  after  the  fire  and  after  the  trees 
were  burned,  and  stating  that  the  difference 
in  value  will  be  the  amount  that  the  land- 
owner is  entitled  to  recover,  gives  the  land- 
owner the  full  benefit  of  his  contention  that 
he  is  entitled  to  recover  for  the  destruction 
of  the  down  timber  as  well  as  for  the  stand- 
ing trees.  Reynolds  v.  Great  Northern  R. 
Co.  52:  91,  138  N.  W.  30,  119  Minn.  251. 
Digest  1-52  L.R.A.(N.S.) 


Nuisance. 

See  alao  supra,  989. 

992.  A  jury  which  has  been  mstructed,  i» 
an  action  for  damages  for  the  maintenance- 
of  a  nuisance,  that  no  evidence  of  dimin- 
ished rental  value  is  to  be  considered,  will 
not  be  regarded  as  having  been  misled  be- 
cause the  court,  in  illustrating  the  various 
kinds  of  damages  which  may  happen,  in- 
cautiously discusses  a  possible  diminution 
of  rental  value.  New  York  Continental 
Jewell  Filtration  Co.  v.  Wynkoop,  11:542^ 
29  A  pp.  D.  C.  594. 

Eminent   domain. 

993.  In  a  condemnation  proceeding  an  in- 
struction that  the  jury,  in  determining  the 
reasonable  market  value  of  the  property 
sought  to  be  taken,  have  a  right  to  exercise 
their  own  judgment,  based  upon  their  in- 
spection and  observation  of  the  premises,  to- 
gether with  all  the  other  evidence,  is  not 
erroneous.  Blincoe  v.  Choctaw,  O.  &  W.  R. 
Co.  4:  890,  83  Pac.  903,  16  Okla.  286. 

994.  An  instruction  in  a  condemnation 
proceeding  that  the  law  does  not  permit  the 
jury  to  fix  speculative,  boom,  or  fancy  val- 
ues upon  the  property  sought  to  be  taken, 
but  that  they  should  determine  the  reason- 
able market  salable  value  of  the  property 
as  if  the  owner  were  offering  to  sell  on 
usual  terms  to  a  purchaser,  is  not  erroneous 
because  of  the  use  of  the  word  "boom." 
Blincoe  v.  Choctaw,  0.  &  W.  R.  Co.  4:  890, 
83  Pac.  903,  16  Okla.  286. 

995.  An  instruction  that  the  jury  in  an 
action  to  condemn  a  portion  of  a  highway 
for  a  telephone  and  telegraph  line  riglit  of 
way  may  consider,  as  a  part  of  the  damages 
to  which  an  abutting  property  owner  is 
entitled,  such  damages  to  trees  as  would 
naturally  result  in  the  course  of  time  to 
them  by  the  construction,  maintenance,  and 
operation  of  such  line,  is  erroneous  as  di- 
recting the  attention  of  the  jury  to  a  fu- 
ture contingency,  and  not  to  the  damage  at 
the  time  of  trial.  Tri-State  Telepii.  &  Teleg. 
Co.  V.  Cosgriff,  26:  1171,  124  N.  W.  75,  19 
N.  D.  771. 

996.  An  instruction  allowing  one  who  has 
sold  his  land  to  recover  only  such  damages, 
for  injuries  thereto  caused  by  the  building 
of  a  railway  grade  thereon  prior  to  ihe 
sale,  as  may  have  accrued  between  the 
building  of  such  grade  and  the  time  of 
such  sale,  is  erroneous,  since  the  purchaser 
took  whatever  portion  of  the  land  he 
acquired  as  it  existed  at  the  time  of  sale, 
and  could  not  recover  for  the  original 
wrong;  and,  moreover,  when  the  road  was 
completed  the  grade  from  which  the  injury 
flowed  was  patent,  obvious,  and  of  a  per- 
manent nature,  in  which  case  the  whole 
damages,  past,  present,  and  prospective, 
must  be  recovered  in  one  action.  Bois6 
V^ alley  Constr.  Co.  v.  Kroeger.  28:  968,  105 
Pac.  1070,  17  Idaho,  384. 

Personal  injuries. 

Punitive  damages,  see   infra,    1006. 

997.  The  jury  cannot  be  left  to  find  any 
damages  to  which  they  think  plaintiff  may 
be  entitled,  not  exceeding  the  sum  claiined 
in  the  declaration,  in  an  action  for  damages 
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for  pei'sonal  injuries,  without  any  guide  as 
to  the  basis  for  the  computation.  Chesa- 
peake &  O.  R.  Co.  V.  Crank,  i6:  197,  108  S. 
W.  276,  128  Ky.  329. 

998.  It  is  error  to  permit  the  jury  to  con- 
sider the  expense  of  medical  treatment  in 
an  action  for  personal  injuries,  if  plaintilT 
expressly  disclaims  a  right  to  recover  for 
them,  and  evidence  upon  that  question  on 
behalf  of  plaintiff  is  excluded.  Worthy  v. 
JonesviUe  Oil  Mill,  11:  690,  57  S.  E.  G34,  77 
S.  C.  69. 

999.  Where  the  evidence  upon  the  ques- 
tion of  medical  expenses  is  limited  to  that 
which  was  necessary  and  reasonable,  and 
the  jury  are  told  that  they  must  make  all 
their  findings  from  the  evidence,  an  instruc- 
tion is  not  erroneous  that,  in  awarding 
damages,  any  expense  incurred  for  medical 
and  surgical  assistance  may  be  considered, 
without  expressly  stating  that  they  must 
have  been  necessary  or  reasonable.  Denver 
City  Tramway  Co.  v.  Hills,  36:  213,  116 
Pac.  125,  50  Colo.  328. 

1000.  The  right  to  consider  the  wealth  or 
poverty  of  the  parties  is  not  included  in  an 
instruction,  in  an  action  to  recover  dam- 
ages for  injuries  caused  by  the  fright  of  a 
horse  by  an  automobile,  to  the  efi'ect  that 
the  jury  might,  in  determining  whether  de- 
fendant was  exercising  reasonable  care  and 
diligence,  take  into  consideration  the  situa- 
tion and  condition  of  the  parties,  where 
tiiere  is  no  evidence  of  the  financial  con- 
dition of  the  parties  in  the  case.  Christy  v. 
Elliott,  i:  215,  74  N.  E.  1035,  216  111.  31. 

1001.  An  instruction  in  an  action  for  per- 
sonal injuries,  that,  in  arriving  at  the 
amount  which  would  fairly  represent  the 
average  yearly  earning  capacity  of  the  plain- 
tilf,  use  may  be  made  of  the  annuity  and 
mortality  tables  in  certain  specified  ways, 
or  that  the  jury  may  reject  the  described 
methods  of  computation,  and  arrive  at  a 
conclusion  in  their  own  way,  is  erroneous 
where  the  methods  indicated  are  not  ac- 
curate or  correct,  and  must  either  mislead 
or  confuse  the  jury.  Atlantic  Coast  Line 
R.  Co.  V.  Powell,  9:  769,  56  S.  E.  1006,  127 
«a.   805. 

1002.  In  the  absence  of  evidence  tending  to 
show  loss  of  earning  power  because  of  a 
personal  injury,  the  instructions  sliould  not 
mention  such  loss  as  a  proper  element  of 
damages.  Arkansas  &  L.  R.  Co.  v.  fcjain, 
22:  910,  119  S.  W.  659,  90  Ark.  278. 
Death. 

Prejudicial    error    as   to,    see    Appeal   akd 
EKiiOK,   1368,  1369. 

1003.  Whether  or  not  the  jury  should  be 
instructed  to  allow  a  minor  such  damages 
as  they  find  he  would  suffer  after  major- 
ity, because  of  the  wrongful  killing  of  his 
father,  will  depend,  upon  the  character  of 
the  evidence,  indicating  the  probability  of 
such  loss  because  of  the  character  of  the 
father.  Rochester  v.  Seattle,  R.  &  S.  R.  Co. 
39:  1 1 56,  122  Pac.  23,  67  Wash.  545. 
PunitiTe. 

Prejudicial   error   as    to,    see   Appeal   and 

Ebbor,  1370,  1371. 
See  also  supra,  882. 
Digest  1-^2  L.R.A.(N.S.) 


1004.  A  jury  should  not  be  instructed  that 
they  "ought"  to  award  punitive  damages  in 
the  event  the  grounds  therefor  exist,  since 
the  infliction  of  such  damages  is  a  matter 
within  the  discretion  of  the  jury  solely. 
Louisville  &  N.  R.  Co.  v.  Cottengim,  13: 
624,  104  S.  W.  280,  31  Ky.  L.  Rep.  871. 

1005.  It  is  not  error  for  the  court  to  in- 
struct the  jury,  in  an  action  by  a  salesman  to 
recover  damages  from  a  carrier  for  failure 
to  transport  his  baggage,  that  punitive  dam- 
ages may  be  allowed  for  such  gross  careless- 
ness as  would  amount  to  wantonness,  or  to 
utter  disregard  of  plaintiff's  rights.  Webb 
V.  Atlantic  Coast  Line  R.  Co.  9:  1218,  56  S. 
E.  954,  76  S.  C.  193. 

1006.  When  an  instruction  is  given  on 
punitive  damages  in  an  action  for  a  per- 
sonal injury,  the  court  should  clearly  tell 
the  jury  that  the  allowance  of  such  damages 
is  a  matter  for  their  discretion.  Illinois  C. 
R.  Co.  v.  liouchins,  i:  375,  89  &>.  W.  53U, 
121  Ky.  526. 

3.  In  civil  actions  generally. 

(Se<   also   same   heading  in  Digest   L.R.A. 
1-70.) 

As  to  damages,  see  supra.  III.  e,  2. 
See    also    Waters,    200. 

1007.  An  instruction  based  on  isolated  por- 
tions of  plaintiff's  testimony  is  erroneous 
if  the  plain  meaning  and  effect  of  his  testi- 
mony, taken  as  a  whole,  is  contradictory 
thereto.  Glaser  v.  Rothschild,  23:  1045,  120 
S.  W.   1,  221  Mo.   180. 

1008.  In  an  action  in  which  the  petition 
contains  two  counts,  to  but  one  of  which 
an  instruction  on  the  worldly  circumstances 
of  the  parties  would  be  appropriate,  the 
instruction  of  the  court  should  be  such  as  to 
inform  the  jury  that  the  question  of  worldly 
circumstances  is  to  be  considered  only  in 
connection  with  the  one  count.  Southern 
R.  Co.  v.  Chambers,  7:  926,  55  S.  E.  37,  126 
Ga.  404. 

1009.  It  is  error  for  the  court  to  instruct 
the  jury,  in  an  action  to  hold  a  railroad 
company  liable  for  losses  alleged  to  be  due 
to  the  issuance  of  fictitious  bills  of  lading, 
that  they  should  not  impute  crime  to  de- 
fendant's agent,  where  there  is  no  evidence 
in  the  case  to  justify  an  intimation  of 
wrongdoing  on  his  part.  Franklin  Trust 
Co.  v.  Philadelphia,  B.  &  W.  R.  Co.  22:  828, 
70  Atl.  949,  222  Pa.  96.  (Annotated) 

1010.  An  instruction  that  a  street-car  pas- 
senger is  entitled  to  courteous  treatment, 
and  that  the  carrier  is  liable  if  he  is  not 
treated  with  care  and  courtesy,  without 
more  explicitly  defining  the  duty  of  the  car- 
rier towards  him,  is  too  uncertain.  Little 
Rock  R.  &  E.  Co.  V.  Goerner,  7:  97,  95  S.  W. 
1007,  80  Ark.  158. 

1011.  In  ruling  upon  requests  with  respect 
to  the  validity  of  an  alleged  oral  promise 
to  give  additional  compensation  for  the  per- 
formance of  a  written  contract  with  a  rail- 
road company,  the  court  cannot  assume  the 
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validity  of  the  written  contract  where  it 
was  made  by  an  agent  of  the  railroad  com- 
pany wlio  was,  according  to  the  uncontra- 
dicted evidence  in  the  case,  without  author- 
ity to  execute  it.  Parrot  v.  Mexican  C.  R. 
Co.  34:  261,  93  N.  E.  690,  207  Mass.  184. 

1012.  Instructing  the  jury  in  a  proceed- 
ing by  an  attorney  to  recove/  compensation 
for  services  rendered  an  insane  person,  that 
plaintiff  was  a  reputable  lawyer,  coes  not 
tend  to  mislead  them  as  to  the  good  faith 
of  the  services  rendered,  but  merely  in- 
dicates that  he  is  a  regular  lawyer.  Re 
Freshour,  45:  67,  140  N.  W.  517,  174  Mich. 
114. 

Injury  to  water  rights;  flooding. 

1013.  An  instruction  in  an  action  against 
an  upper  riparian  owner  for  unlawful  dim- 
inution and  detention,  by  means  of  a  dam, 
of  the  water  supply  of  a  stream,  that,  if  the 
rules  of  the  defendant  regarding  the  regula- 
tion of  the  flow  were  reasonable  as  regards 
defendant's  rights  "in  the  light  of  the  law 
I  have  given  you  in  charge,"  and  damage  re- 
sulted to  the  plaintiffs  by  reason  of  the 
enforcement  of  such  rules,  such  damage 
should  not  be  recovered,  is  not  erroneous  as 
tending  to  create  in  the  minds  of  the  jury 
any  impression  that  such  rules  need  not 
be  reasonably  relative  to  the  rights  of  the 
plaintiffs  as  well  as  of  defendant,  where 
the  rest  of  the  charge  plainly  informed  the 
jury  that  the  use  of  the  water  by  one 
owner  must  be  reasonable  with  reference  to 
the  rights  of  other  owners.  Price  v.  High 
Shoals  Mfg.  Co.  32:  684,  64  S.  E.  87,  132  Ga. 
246. 

1014.  An  instruction  in  an  action  against 
an  upper  riparian  owner  for  unlawful  dimi- 
nution and  detention,  by  means  of  a  dam,  of 
the  water  supply,  that,  "if  the  dam  did  not 
result  in  the  diminution  of  the  water  for 
mill  purposes,  then  plaintiffs  cannot  re- 
cover," is  not  misleading,  though  not  clearly 
embracing  the  theory  that  plaintiffs  were 
entitled  to  recover  for  an  unreasonable  de- 
tention of  the  water,  even  though  the  quan- 
tity was  undiminished,  where  the  rest  of 
the  charge  clearly  set  forth  the  right  of  the 
plaintiffs  to  recover  because  of  any  unrea- 
sonable detention.  Price  v.  High  Shoals 
Mfg.  Co.  22:  684,  64  S.  E.  87,  132  Ga.  246. 

1015.  The  addition  of  the  statement  that 
no  liability  can  attach  .  for  the  result  of 
unusual  rains  or  extraordinary  freshets  to 
an  instruction,  in  an  action  for  damages 
for  unlawfully  damming  back  flood  waters, 
that  the  builder  of  a  bridge  over  a  stream  is 
required  to  leave  openings  for  the  passage 
of  all  water  reasonably  to  be  expected  to 
flow  therein,  renders  the  instruction  as  a 
whole  materially  erroneous,  in  the  absence 
of  further  explanation,  since  the  term 
''extraordinary  freshets"  as  used  is  mis- 
leading, unless  understood  to  include  only 
those  so  outside  of  ordinary  experience 
that  their  occurrence  could  not  reasonably 
have  been  anticipated;  and  in  the  absence 
of  specific  instruction  it  cannot  be  assumed 
that  the  jury  gave  it  that  force,  the  word 
"unusual"  in  connection  therewith  being 
insufficient  to  imply  that-  significance. 
Sigest  1-52  I^R.A.(N.S.) 


Broadway    Mfg.    Co.    v.    Leavenworth    Ter- 
minal R.  &  B.  Co.  28:  156,  106  Pac.  1034,  81 
Kan.    616. 
Assault  and  battery. 

1016.  In  an  action  for  damages  for  an  as- 
sault and  battery,  wherein  it  was  claimed 
by  each  of  the  parties  that  the  other  was 
the  aggressor,  and  by  the  defendant  that 
what  he  did  was  in  self-defense,  it  was  not 
error  for  the  court  to  instruct  the  jury, 
among  other  things,  that  the  right  of  self- 
defense  did  not  imply  the  right  to  attack, 
or  voluntarily  to  enter  into  an  affray,  nor 
to  use  more  force  than  was  necessary  for  his 
defense,  and  that  the  question  as  to  who 
provoked  the  difficulty  or  made  the  first  as- 
sault was  for  the  jury  to  decide,  under  the 
evidence.  Morris  v.  Miller,  20:  907,  119  N. 
W.  458,  83  Neb.  218. 

Bills  and  notes. 

1017.  In  a  suit  to  hold  the  retiring  mem- 
ber of  a  dissolved  partnership  liable  on  a 
note  signed  in  the  firm  name  after  dissolu- 
tion, by  the  other  partner,  the  court  should 
not  instruct  the  jury  that  authority  to 
perform  the  act  may  be  implied  from  all 
the  facts,  circumstances,  course  of  business, 
and  dealings  between  the  parties  detailed 
in  evidence,  but  should  inform  them  what 
acts  will  constitute  an  authorization.  Seu- 
fert  V.  Gille,  31:471,  131  S.  VV.  102,  230 
Mo.  453. 

1018.  An  instruction  in  an  action  on  a 
promissory  note,  that  an  officer  and  share- 
holder of  the  bank  which  discounted  the 
note  was  authorized  to  protest  the  instru- 
ment as  a  notary  public,  is  not  rendered  er- 
roneous by  describing  the  notarial  protest 
as  a  ministerial  act.  Fatten  v.  Bank  of  La 
Fayette,  5:  592,  53  S.  E.  664,  124  Ga.  965. 

1019.  In  an  action  by  an  indorsee  on  a 
promissory  note,  an  instruction  that  if  the 
jury  believe  from  the  evidence  that  the 
plaintiff,  before  the  purchase  of  the  note, 
knew,  or  as  an  ordinarily  prudent  man  had 
reason  to  believe  from  facts  brought  to  his 
knowledge  before  the  purchase,  that  the 
defendant  had  or  claimed  to  have  a  defense 
to  the  note,  he  is  not  an  innocent  holder 
thereof,  is  erroneous  in  allowing  the  jury  to 
consider  what  an  ordinary  man  might  be- 
lieve, as  the  question  is  the  actual  good  or 
bad  faith  of  the  plaintiff.  Benton  v.  Siky- 
ta,  24:  1057,  122  N.  W.  61,  84  Neb.  808. 
"Will  cases. 

Prejudicial    error    as    to,    see    Appeal   and 

Ebbob,   1313. 
See  also  supra,  867,  881. 
Insurance    cases. 
Prejudicial    instructions,    see    Appeial    and 

Ebkob,  1381,  1385. 
See  also  supra,  852. 

1020.  An  instruction  that,  to  render  ef- 
fective a  clause  in  an  insurance  policy  ter- 
minating it  if  the  building  or  any  part 
thereof  falls  except  as  a  result  of  fire,  such 
portion  must  fall  as  will  destroy  "its  dis- 
tinctive character  as  a  building,"  is  too 
vague  to  be  a  safe  guide  for  the  jury.  Davis 
V.  Connecticut  F.  Ins.  Co.  32:  604,  112  Pac. 
549,   158   Cal.    766. 
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1021.  In  case  of  a  total  destruction  of 
property  insured  under  a  valued  policy,  an 
instruction  tliat  the  owner  is  entitled  to  re- 
cover a  certain  amount  is  not  invalid  as 
being  in  respect  to  matters  of  fact.  Mc- 
Carty  v.  Piedmont  Mut.  Ins.  Co.  i8:  729,  62 
S.  E.  1,  81  S.  C.  152. 

1022.  An  instruction  in  an  action  on  a 
benefit  certificate,  tliat  a  presumption  of 
death  arose  after  seven  years  if  the  jury 
should  find  from  the  evidence  that  on  July 
17,  1901,  the  insured  left  his  home  and  fam- 
ily, had  never  returned,  and  no  tidings  from 
him  had  been  received,  is  not  erroneous  as 
omitting  tlie  necessary  elements  that  he  led 
a  good  life,  was  prosperous,  happy,  and 
contented,  and  that  there  was  no  good  rea- 
son why  he  should  not  have  returned  sea- 
sonably if  he  were  alive,  when  taken  in  con- 
nection with  the  further  charge  that  in  de- 
termining wliether  the  insured  was  dead, 
and  if  so  wlien  and  where  death  occurred, 
they  should  consider  the  facts  surround- 
ing his  alleged  disappearance,  any  possible 
motive  of  leaving  home  and  not  returning, 
his  attachment  to  his  family,  his  business 
prospects,  his  health,  his  mental  condition, 
and  such  other  facts  and  circumstances  as 
were  disclosed  by  the  evidence.  Behlmer  v. 
Grand  Lodge,  A.  0.  U.  W.  26:  305,  123  N. 
W.  1071,  109  Minn.  305. 

1023.  The  court,  in  instructing  the  jury  as 
to  liability  upon  an  accident  insurance  pol- 
icy for  death  caused  by  a  wound,  need  not, 
after  stating  that  such  liability  would  ex- 
ist in  case  death  resulted  from  the  wound, 
add  the  negative  language  of  the  policy, 
"independently  of  all  other  causes."  Central 
Acci.  Ins.  Co.  v.  Rembe,  5:  933,  77  N.  E.  123, 
220  111.  151. 

Undue   inflneuce. 

1024.  An  instruction  to  the  jury  in  an 
action  to  set  aside  a  deed  upon  the  '.round 
of  undue  influence,  that  they  may  take  into 
consideration  the  reasonableness  or  unrea- 
sonableness of  the  disposition  of  the  prop- 
erty by  the  grantor  in  determining  whether 
or  not  she  was  acting  as  a  result  of  undue 
influence,  without  defining  reasonableness,  is 
error.  Coblentz  v.  Putifer,  42:  298,  125  Pac. 
30,  87  Kan.  719. 

Malicioiis    prosecution;    false    impris- 
onment. 
See  also  supra,   871. 

1025.  In  a  suit  for  malicious  prosecution, 
where  tlie  defendants  ofl'er  testimony  that 
they  acted  under  advice  of  counsel,  it  ia  not 
error  for  the  court  to  charge,  in  the  lan- 
guage of  the  statute,  that  clients  are  not 
relieved  from  liability  for  damages  on  the 
ground  that  they  acted  under  advice  of 
counsel,  but  are  entitled  to  redress  from 
them  for  unskilful  advice;  the  court  further 
charging  tliat  advice  of  counsel  may  be  con- 
sidered in  mitigation  of  damages.  Luke  v. 
Hill,  38:  559,  73  S.  E.  345,  137  Ga.  1.59. 

1026.  The  question  of  what  is  probable 
cause  in  an  action  for  malicious  prosecution 
being  one  of  law,  the  court  must,  in  instruct- 
ing tlie  jury,  point  out  what  facts  which  the 
evidence  tends  to  support  would,  if  found 
Digest  1-52  L.R.A.(N.S.) 


to  exist,  constitute  probable  cause.  Wil- 
kerson  v.  Wilkerson,  39:  1215,  74  S.  E.  740, 
159  N.  O.  265. 

1027.  The  assumption  in  an  instruction  in 
an  action  to  hold  a  railroad  company  liable 
for  false  imprisonment  of  a  passenger,  that 
the  conductor  telegraphed  for  "officers,"  is 
not  error,  although  the  evidence  tends  to 
show  that  he  telegraphed  for  an  oflacer,  if 
more  than  one  met  the  train  in  resiwnse  to 
the  message.  New  York,  P.  &  N.  R.  Co.  v. 
Waldron,  39:  502,  82  Atl.  709,  116  Md.  441. 
Libel  or  slander. 

Prejudicial  error  in  instructions,  see  Appeal 

AND  Ekror,   1310,   1315. 
See  also  supra,  853,  868,  939. 

1028.  Instructions  are  improper  in  an  ac- 
tion for  slander,  which  permit  the  jury  to 
find  that  words  the  natural  import  of  which 
is  to  charge  one  with  fornication  were  not 
understood  in  that  sense  by  the  hearers,  or 
were  not  intended  to  injure  the  one  to  whom 
they  were  applied,  where  the  statute  makes 
such  words  actionable  per  se.  Jackson  v. 
Williams,  25:840,  123  S.  W.  751,  92  Ark. 
486. 

1029.  An  instruction  permitting  the  jury 
to  find  for  plaintiff  in  a  slander  case  for 
charging  a  woman  with  fornication,  if  they 
find  that  defendant  used  such  words  as 
amount  to  charging  plaintiff  with  fornica- 
tion, without  limiting  them  to  those  set 
out  in  the  complaint,  is  not  misleading  if 
the  evidence  shows  the  use  of  no  words  ex- 
cept those  set  out.  Miller  v.  Nuckolls, 
4:  149,  91  S.  W.  759,  77  Ark.  64. 

1030.  In  an  action  for  slander  it  is  not 
error  for  the  court  to«charge  the  jury  that, 
where  a  person  has  uttered  words  of  and 
concerning  another  charging  criminal  con- 
duct, "the  law  imports  liability"'  therefor, 
since  such  an  instruction  means  no  more 
than  an  accountability  to  an  action  in 
which  the  liability  would  be  determined. 
Abraham  v.  Baldwin,  10:  1051,  42  So.  591, 
52  Fla.  151. 

1031.  It  is  not  error  to  instruct  the  jury, 
in  an  action  to  recover  for  charging  one  in  a 
judicial  proceeding  with  being  an  habitual 
drunkard,  that  such  statement  was  a  libel 
unless  it  was  privileged.  Thompson  v. 
Rake,  18:  921,  118  N.  W.  279,  140  Iowa,  232. 

4.  As  to  negligence. 

(See  also   same  heading   in  Digest  L.R.A. 

1-10.) 

As  to  damages,  see  supra,  III.  e,  2. 
Prejudicial   error    as   to,    see    Appeal   and 

Ekrob,  VII.  m,  4,  a,  2. 
Right  to  complain  of  favorable  instruction, 

see  Appeal  and  Error,  521. 
Errors  waived  or  cured  below,  see  Appeal 

AND  Error,  855,  857. 

1032.  The  court  cannot  enter  into  particu- 
lars in  instructing  the  jury  in  an  action  to 
recover  damages  for  personal  injuries,  so 
as  to  inform  them  just  what  acts  would  be 
negligent  and  what  would  not.  McKenzie 
V.  North  Coast  Colliery  Co.  28:  1244,  104 
Pac.   801,  55   Wash.   4^5. 
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1033.  ITie  court  may  explain  to  the  jury 
what  constitutes  ordinary  care  as  matter  of 
law,  and  instruct  them  that,  to  recover  for 
alleged  negligent  injury,  plaintiff  must  show 
that  he  was  exercising  reasonable  care  and 
diligence  for  his  own  safety,  "as  explained 
in  the  instructions;"  and  such  instruction 
cannot  be  regarded  as  making  the  question 
of  negligence  one  of  law.  Christy  v.  Elliott, 
i:  ai5,  74  N.  E.  1035,  216  111.  31. 

1034.  In  an  action  for  damages,  based  up- 
on the  defendant's  negligence,  where  the  evi- 
dence leaves  the  matter  uncertain  as  to 
which  one  of  the  several  things  immediately 
brought  about  the  injury,  for  some  of  which 
the  defendant  is  answerable  and  for  others 
is  not,  it  is  error  for  the  court  to  single  out 
an  act  for  which  defendant  was  responsible 
and  suggest  to  the  jury  that  they  may  infer 
that  it  was  the  cause  of  the  injury  without 
directing  their  attention  to  other  inferences 
more  or  equally  reasonable,  exculpatory  of 
the  defendant.  Minnesota  General  Elec.  Co. 
V.  Cronon,  20:  816,  166  Fed.  651,  92  C.  C.  A. 
345. 

1035.  An  instruction  by  the  court  to  the 
jury,  in  an  action  to  recover  damages  for 
personal  injuries  which  involves  a  direction 
to  find  the  issue  that  plaintiff  was  injured 
by  defendant's  negligence,  for  plaintiff'  up- 
on the  finding  of  certain  facts,  should  re- 
quire a  finding  on  the  matters  of  negligence 
with  which  defendant  is  charged.  Wagner 
V.  Atlantic  Coast  Line  R.  Co.  19:  1028,  61 
S.  E.  171,  147  N.  C.  315. 

1036.  The  jury  cannot  be  instructed  to  find 
against  plaintiff  in  an  action  for  damages 
for  personal  injurieS  alleged  to  have  been 
due  to  another's  negligence  if  they  believ* 
that,  had  plaintiff  been  in  the  exercise  of 
ordinary  care,  "he  would  have  detected  the 
depression  (which  caused  the  accident)  and 
would  have  avoided  falling."  Glaser  v. 
Rothschild,  22:  1045,  120  S.  W.  1,  221  Mo. 
180. 

1037.  Instructing  the  jury  that  one  put  in 
sudden  peril  by  another's  negligence  is  not 
guilty  of  contributory  negligence  if  he  acts 
as  a  prudent  person  "might"  act  under  the 
circumstances  is  not  erroneous  if  used  in 
connection  with  language  requiring  that  he 
act  "naturally"  and  in  a  manner  "expected 
of  ordinarily  cautious  persons."  Mclntyre 
v.  Orner,  4:  1130,  76  N.  E.  750,  166  Ind.  57. 
Master  and  servaxt. 

Prejudicial    instructions,    see    Appeal    and 
Erbob,  1349-1351. 

1038.  A  charge  in  an  action  against  a  man 
for  personal  injuries  resulting  from  the  neg- 
ligence of  his  minor  child  while  driving  the 
father's  automobile,  which  bases  the  exist- 
ence of  the  relation  of  master  and  servant 
between  the  father  and  child  upon  the  pur- 
pose which  the  parent  had  in  mind  in  ac- 
quiring the  automobile,  and  its  permissive 
use  by  his  child,  ignoring  the  essential  ele- 
ment in  the  creation  of  that  status  as  to 
third  persona,  that  such  use  must  be  in 
furtherance  of,  and  not  apart  from,  the  mas- 
ter's service  and  control,  is  erroneous.  Doran 
V.  Thomsen  (N.  J.  Err.  &  App.)  19:  335,  71 
Atl.  296,  76  N.  J.  L.  754. 
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1039.  In  an  action  by  an  employee  to  re- 
cover damages  due  to  the  failure  of  the 
employer  to  inclose  and  make  •^oouro  an  ele- 
vator, a  statement  of  the  court  in  an  in- 
struction, that  the  em])loyer  is  require<l  to 
inclose  "and"  secure  the  t-levators.  does  rot 
impose  a  higher  duty  upon  tiie  employer 
than  is  prescribed  by  the  statute,  which 
provides  that  elevators  shall  "be  properly 
and  aubstantiallj'  inclosed  or  secured  in  or- 
der to  protect  tlie  lives  and  limbs"  of  em- 
ployees. Fowler  Packing  Co.  v.  Enzenper- 
ger,  15:  784,  94  Pae.  995,  77  Kan.  406. 

1040.  An  instruction  allowing  a  recovery 
against  a  master  if  he  allowed  a  device  to 
become  loose  is  not  erroneous  merely  be- 
cause there  is  no  evidence  that  he  allowed 
it  to  become  loose,  it  being  loose  when  con- 
structed, if  it  is  plain  that  the  word  "be- 
come" was  used  in  the  sense  of  "l)e."  Burn- 
side  v.  Peterson,  17:  76,  96  Pac.  256,  43 
Colo.  382. 

1041.  A  statement  in  a  charge  to  the  jury 
in  an  action  by  the  personal  representative 
of  a  deceased  servant  against  the  master 
for  injuries,  in  which  the  defense  is  that 
the  servant  was  bound  to  inspect  the  ap- 
pliances, that  it  is  one  of  the  absolute  du- 
ties of  the  master  to  exercise  reasonable  care 
in  providing  his  servant  safe  instrumen- 
talities and  a  safe  place  to  work,  is  not 
erroneous  where  the  court,  in  another  part 
of  the  charge,  states  that  if  it  was  the  duty 
of  the  servant  to  inspect  the  machinery  as 
to  its  safety  and  he  failed  to  do  so,  the 
master  cannot  be  held  negligent  in  that  re- 
gard. Benson  v.  Lehigh  Valley  Coal  Co. 
50:  170,  144  N.  W.  774,  124  Minn.  222, 

1042.  In  an  action  for  persona!  injuries 
sustained  by  a  railroad  employee  when  the 
engine  on  which  he  was  riding  was  derailed 
in  the  yards  at  a  switch  operated  by  the 
servants  of  a  depot  company,  an  in- 
struction that  the  jury,  in  the  absence  of 
evidence  justifying  a  finding  that  the  de- 
fective condition  of  the  switch  caused  the 
injury,  might  find  for  the  plaintiff  if  they 
should  find  that  the  depot  conipanj'  had 
notice  of  such  defect  as  did  exist,  although 
they  should  find  that  the  accident  must  have 
happened  either  from  the  defective  con 
dition  of  the  switch  or  from  the  negligence 
of  the  tender,  is  misleading,  since  it  permits 
the  jury,  in  the  absence  of  evidence  that  the 
switch  was  defective,  to  take  such  defect 
as  existed  into  consideration  in  determining 
whether  the  depot  company  was  guilty  of 
negligence  in  operating  it.  Floody  v.  Great 
Northern  R.  Co.  13:  1196,  112  N.  W.  875, 
102  Minn.  81. 

1043.  An  instruction  in  an  action  by  an 
employee  of  a  railroad  company  to  recover 
for  personal  injuries,  which  limits  the  prov- 
ince of  the  jury  in  determining  the  question 
of  negligence  to  a  situation  where  the  com- 
pany would  be  bound  to  anticipate  just  such 
an  accident  as  that  complained  of,  occur- 
ring in  the  precise  manner  m  which  it  oc- 
curred, is  properly  refused,  since  it  is  not 
necessary  that  the  particular  circumstances 
attending  such  injury  should  be  anticipated, 
although  the  unusual  nature  of  such  an  ao- 
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cidcnt  and  the  attending  circumstances  are 
factors  to  be  considered  by  the  jury  in  de- 
termining the  master's  excrrise  of  due  care. 
St.  Louis  &  S.  F.  R.  Co.  v.  Morris,  13: 
iioo,  93  Pac.  153,  76  Kan.  836. 
Railroads  generally. 
Injury    to    railroad    employee,    see    supra, 

1042,   1043. 
Prejudicial    error    as    to,    see    Appeal    and 

Eebob,  1348. 
1044.  In  an  action  for  being  injured  at  a 
much  used  railroad  crossing  by  being  jerked 
in  front  of  a  train  by  a  driverless  horse 
attached  to  a  wagon,  which  plaintiff  was 
attempting  to  stop  as  it  approaclied  the 
crossing,  whose  course  was  diverted  by  tlie 
train,  which  came  suddenly  into  view  around 
a  nearby  sharp  curve  at  a  high  rate  of 
speed,  with  whistle  blowing,  an  instruction 
that  the  plaintiff  was  bound  to  exercise 
ordinary  care  at  all  times  up  to  the  time 
of  the  accident,  and  tliat,  if  he  had'  notice 
or  knowledge  that  the  train  was  approach- 
ing, or  in  the  exercise  of  ordinary  care 
should  have  taken  notice,  in  coming  upon  the 
track  he  would  have  been  guilty  of  contribu- 
tory negligence  sufficient  to  bar  recovery,  is 
as  favorable  to  defendant  as  warrantable, 
where  it  also  appears  that  plaintiff,  when 
stopping  the  horse,  was  not  upon  the  track 
nor  near  enough  to  be  struck  by  a  train, 
and  did  not  intend  to  go  upon  the  track. 
Campbell  v.  Chicago  G.  VV.  R.  Co.  28:  346, 
121  N.  W.  429,  108  Minn.  104. 

1045.  Mentioning  in  an  instruction  one  pre- 
caution which  a  railroad  company  might 
take  in  backing  a  train  over  a  street  cross- 
ing, to  warn  travelers  on  the  highway,  does 
not  interfere  with  tlie  province  of  the  jury 
to  determine  what  precautions  were  re- 
quired, where  the  instruction  immediately 
continues,  "or  use  some  other  reasonably 
safe  means"  to  give  warning.  Illinois  C.  R. 
Co.  V.  Coley,  1:370,  89  S.  W.  234,  121  Ky. 
385. 

1046.  In  an  action  brought  against  a  rail- 
road company  for  a  personal  injury  allcgr.d 
to  have  been  sustained  while  the  plaintiff 
was  crossing  the  tracks  of  the  company  at 
a  public  street  crossing,  and  further  alleged 
to  have  been  due  to  the  negligent  manner 
in  which  the  company's  employees  caused 
an  engine  and  car  to  approach  and  pass 
over  the  crossing  at  an  unsafe  rate  of  speed 
without  keeping  a  prope**  lookout,  and  with- 
out giving  any  signal  or  warning  of  ap- 
proach, it  is  error  so  to  charge  the  jury  as 
to  leave  them  to  infer  that,  under  such  a 
declaration,  a  recovery  might  be  had  if  the 
injury  actually  occurred  in  a  switch  yard 
•where  the  plaintiff  was  a  trespasser,  if  the 
company's  employees  could  have  discovered 
his  presence  by  the  use  of  ordinary  care, 
even  though  when  injured  he  was  swing- 
ing upon  the  switch  engine.  Southern  R. 
Co.  V.  Chatman,  6:  283,  53  S.  E.  692,  124 
Ga.  1026. 

1047.  An  instruction  in  an  action  for  the 
death  of  a  traveler  at  a  country  crossing, 
that  a  person  about  to  cross  a  railroad  track 
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upon  a  public  highway,  in  front  of  an  ap- 
proaching passenger  train  which  he  sees, 
may  assume  that  the  train  is  not  moving 
at  a  speed  greater  than  usual,  and  that  if, 
with  this  assumption,  a  man  of  ordinary 
care  would  not  regard  an  attempt  to  cross 
the  track  ahead  of  the  train  as  dangerous, 
it  would  not  be  contributory  negligence  to 
make  such  an  attempt, — is  erroneous  in  that 
an  unusually  high  rate  of  speed  is  not  of 
itself  improper  or  negligent,  and  in  that 
recovery  cannot  be  had  where  injury  results 
solely  from  a  miscalculation  as  to  ability 
safely  to  cross  a  railroad  track  in  front  of  a 
train  known  to  be  approaching.  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Schriver,  24:  492,  103  Pac. 
994,  80  Kan.  540. 

1048.  An  instruction  in  an  action  to  recov- 
er damages  on  account  of  an  injury  to  a  pe- 
destrian resulting  from  a  locomotive  being 
driven  along  the  publ'c  street  of  a  city  at 
an  unlawful  and  dangerous  rate  of  speed, 
that  "wanton  negligence  is  the  failure  of 
one  charged  with  a  duty  to  exercise  an  hon- 
est effort  in  the  employment  of  all  reason- 
able means  to  prevent  an  injury,"  is  insuf- 
ficient as  a  definition  of  conduct  that  would 
authorize  a  recovery  regardless  of  contribu- 
tory negligence,  since,  if  the  employee  in 
charge  of  the  engine  did  not  know  of  the 
presence  of  the  person  injured,  it  is  es- 
sential that  the  jury  be  told  what  condition 
will  supply  the  lack  of  actual  knowledge. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Baker,  21: 
427,  98  Pac.  804,  79  Kan.  183. 
Street  railvrays  generally. 

1049.  In  an  action  for  injuries  caused  by 
being  thrown  with  great  violence  to  the 
ground  by  a  collision  with  a  street  car  which 
was  running  at  a  rate  of  speed  in  excess  of 
that  authorized  by  law,  it  is  error  to  in- 
struct that,  if  the  injuries  sustained  would 
have  resulted  even  had  the  car  been  operated 
at  a  lawful  speed,  then  defendant  is  not  lia- 
ble, as  the  unlawful  speed  would  not  be  the 
proximate  cause,  since  the  violence  of  the 
fall  would  be  in  proportion  to  the  speed. 
Bresee  v.  Los  Angeles  Traction  Co.  5:  1059, 
85  Pac.  152,  149  Cal.  131. 
Carriers. 

Prejudicial  error  as  to,  see  Appeal  and 
Erkor,  1345-1347,  1383. 
1050.  An  instruction  is  not  erroneous  in  an 
action  to  hold  a  carrier  liable  for  injury  to 
a  passenger,  which  permits  a  recovery  for 
negligence  which  "may"  have  occasioned  the 
injury.  Roanoke  R.  &  E.  Co.  v.  Sterrett, 
19:  316,  62  S.  E.  385,  108  Va.  533. 

1051.  It  is  not  error  to  charge,  after  a  pas- 
senger has  established  a  prima  facie  case 
of  liability  against  a  carrier  by  showing 
the  fall  upon  him  of  a  window,  that  the  car- 
rier has  the  burden  of  proving,  to  rebut  the 
presumption  of  negligence,  that  the  accident 
could  not  have  been  avoided  by  the  exercise 
of  the  highest  degree  of  practical  care  and 
diligence.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Hadley,  16:  527,  82  N.  E.  1025,  170  Ind. 
204.  (Annotated) 

1052.  It  is  error,  in  an  action  by  a  pas- 
senger to  hold  a  carrier  liable  for  failure 
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to  assist  her  from  the  train  when  about  to 
be  confined,  to  instruct  that  the  jury  should 
find  for  defendant  if  she  did  not  suffer 
more  than  usual  pain  incident  'to  child- 
birth, since  she  cannot  hold  the  carrier 
liable  for  unusual  pain  if  it  was  not  guilty 
of  negligence.  Central  of  Gfeorgia  R.  Co. 
V.  Madden,  31:813,  69  S.  E.  165,  135  Ga. 
206. 

1053.  It  is  not  error  for  the  court  to  in- 
struct the  jury  that  the  conductor  of  a 
street  car,  who  was  collecting  fare  when  a 
passenger  was  injured  by  the  premature 
starting  of  the  car  in  response  to  a  signal  of 
another  passenger,  while  the  injured  passen- 
ger was  attempting  to  alight,  was  doing  his 
duty.  Cary  v.  Los  Angeles  R.  Co.  27:  764, 
108  Pac.  682,  157  Cal.  599. 

1054.  In  an  action  to  hold  a  railroad  com- 
pany liable  for  striking  an  animal  with  its 
train  and  throwing  it  against  a  person 
waiting  at  its  station  to  take  the  train,  to 
his  injury,  an  instruction  that  railroad 
companies  are  required  to  provide  all  things 
necessary  to  the  security  of  passengers  rea- 
sonably consistent  with  their  business  and 
appropriate  to  the  means  of  conveyance  em- 
ployed is  abstract  and  prejudicial.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Woods,  33:  855, 
131  S.  W.  869,  96  Ark.  311. 

Electric  xrires. 

1055.  An  instruction  is  not  erroneous,  in 
an  action  for  negligent  killing,  as  requiring 
the  jury  to  determine  the  proximate  cause 
of  death,  which  informs  them  that,  if  the 
diversion  of  an  electric  current  was  the 
proximate  cause  of  the  death,  then  defend- 
ant is  liable,  where  they  have  been  told  the 
facts  necessary  to  create  liability,  so  that 
a  verdict  for  plaintiff  would  merely  an- 
nounce that  such  facts  existed  from  which 
the  law  imposes  the  liability.  Harrison  v. 
Kansas  City  Electric  Light  Co,  7:  293,  93 
S.  W.  951,  195  Mo.  606. 

1056.  An  instruction  is  not  erroneous  in 
assuming,  in  an  action  for  injury  by  a 
grounded  electric-light  current,  that  two 
grounds  existed,  when  it  was  conceded  by 
both  parties  that  to  cause  an  accident  two 
grounds  must  have  existed,  and  the  accident 
was  established.  Harrison  v.  Kansas  City 
Electric  Light  Co.  7:  293,  93  S.  W.  951,  195 
Mo.  606. 

As  to  sidevralk  or  street. 

Prejudicial  error  as  to,  see  Appeal  and  Eb- 

aoB,  1341,  1342. 
See  also  supra,  884. 

1057.  Where  the  distance  which  a  coal  hole 
projects  above  the  surface  of  a  walk  is  dis- 
puted, an  instruction  which  leaves  it  to  the 
jury  to  find  whether  it  was  or  was  not 
such  an  obstruction  in  the  sidewalk  as  would 
render  it  unsafe  and  dangerous  to  pedes- 
trians in  passing  over  it  in  the  ordinary 
modes  of  travel  is  correct,  and,  if  incorrect, 
the  party  who  adopts  it  as  his  own  cannot 
complain.  Smart  v.  Kansas  City,  14:  565, 
105  S.  W.  709,  208  Mo,  162. 

1058.  An  instruction  that,  if  the  city  knew 
of  the  condition  of  an  unsafe  coal  hole  which 
caused  injury  to  a  pedestrian,  or  could,  by 
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the  exercise  of  ordinary  care  or  caution, 
have  known  of  it,  in  time  to  have  had  rea- 
sonable opportunity  to  repair  such  defective 
condition,  or  had  reasonable  opportunity 
to  have  caused  the  same  to  be  repaired  in 
time  to  prevent  the  accident  complained  of, 
but  failed  or  neglected  to  do  so,  the  jury 
should  find  for  the  plaintifl',  does  not  mean 
that  the  city  is  required  to  have  repaired 
the  sidewalk  in  time  to  prevent  the  acci- 
dent, but  only  fixes  the  time  when  it  became 
the  duty  of  the  city  to  make  the  repairs. 
Smart  v.  Kansas  City,  14:  565,  105  S,  \W. 
709,  208  Mo.  162. 

1059.  The  court  need  not  make  use  of  the 
word  "nuisance"  in  instructing  the  jury  as 
to  what  will  render  a  city  liable  for  permit- 
ting one  of  its  streets  to  become  so  out  of 
repair  as  to  constitute  a  public  nuisance, 
but  it  is  sufficient  if  it  tells  the  jury  that 
the  city  may  be  found  guilty  if  it  finds  cer- 
tain fa.cts  with  respect  to  the  condition  of 
the  street.  Ludlow  v.  Com.  39:  411,  145  S. 
W.  406,  147  Ky.  706. 

1060.  Instructing  the  jury  that  if  a 
municipal  corporation  permitted  a  pile  of 
lumber  to  remain  in  a  street  for  about 
three  days,  it  would  be  liable  for  injuries 
caused  by  its  fall,  is  misleading,  as  tend- 
ing to  indicate  the  reasonable  notice  to 
which  the  municipality  was  entitled  before 
liability  would  attach.  Dougherty  v.  St. 
Louis,  46:  330,  158  S.  W.  326,  251  *Mo.  514. 
Elevator  mrell. 

1061.  An  instruction  that,  if  it  was  light 
enough  so  that  one  who  was  hurt  by  falling 
into  an  elevator  well  in  a  warehouse  could, 
by  the  exercise  of  ordinary  care,  have  seen 
the  opening,  he  cannot  hold  the  warehouse- 
man liable  for  the  injury,  is  properly  modi- 
fied by  the  addition  of  the  words,  "if  he 
failed  to  exercise  ordinary  care."  Pauck- 
ner  v.  Wakem,  14:  11 18,  83  N,  E.  202,  231 
111.  276. 

Injury   Iby   mob. 

1062.  In  an  action  under  a  statute  making 
cities  liable  for  injuries  done  by  mobs,  an 
instruction  that  "a  mob  is  an  unorganized 
assemblage  of  many  persons  intent  on  un- 
lawful violence,  either  to  persons  or  prop- 
erty," is  not  erroneous  because  it  makes  no 
reference  to  a  determination  on  the  part 
of  those  composing  the  assemblage  to  re- 
sist opposition.  Cherryvale  v.  Hawman, 
23:  645,  101  Pac.  994,  80  Knn.  170. 
Injnry  hj  automobile. 

See  also  supra,  1038. 

1063.  Where  an  automobile  is  driven 
against  another  standing  by  the  curb,  and  a 
bystander  is  injured  by  the  consequent 
swerving  of  the  moving  car,  the  court  is  not 
required  to  segregate  and  define  to  tlie  jury 
with  9,11  its  limitations  each  circumstance 
which  may  or  may  not  have  contributed  to 
the  injury.  Jaquith  v.  Worden,  48:  827,  132 
Pac.   33,   73   Wash.   349. 

1064.  An  instruction  which  assumes  that 
an  automobile  is  a  novel  means  of  transpor- 
tation is  improper.  Messer  v.  Bruening, 
48:  945,  142  N.  W.  158,  25  N.  D.  599. 
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5.  In  criminal  canes. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

On  evidence  and  facts,  see  supra,  III.  d. 

Necessity  or  propriety  of  instructions,  see 
supra,  879,   880,  886,   887,  906-932. 

Instructions  as  to  credibility  of  witness,  see 
supra,  958-963. 

Instructions  as  to  corroboration  of  witness, 
see  supra,  965. 

Sufficiency  of  exception  to  instruction,  see 
Appeal  and  Error,  V.  a,  3. 

Jfecessity  for  instruction,  see  Appeal  and 
Error,  350,  352,  354. 

Presumption  as  to,  on  appeal,  see  Appeal 
AND  Error,  468. 

First  objecting  to,  on  appeal,  see  Appeal 
an6  Error,  798,  799. 

Errors  waived  or  cured  below,  see  Appeal 
AND  Error,  848,  849,  851,  858,  863,  864. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,   1322-1330,   1389-1395. 

EflFect  of  instruction  withdrawing  minor 
grades  of  ofTense  from  jury,  as  an  ac- 
quittal of  them,  see  Criminal  Law, 
187. 

Instruction  thai  possession  of  stolen  prop- 
erty  is   prima   facie  evidence  of  guilt, 
see  Evidence,  304. 
'  See  also  supra,  90. 

1065.  In  charging  the  jury,  it  is  not  neces- 
sarily improper  to  make  quotations  from 
the  statute  under  which  defendant  is  being 
prosecuted.  Alt  v.  State,  35:  1212,  129  N- 
W.  432,  88  Neb.  259. 

1066.  It  is  not  error  to  assume  in  an  in- 
struction that  a  particular  witness  was  an 
accomplice,  if  he  was  so  designated  in  the 
request  of  the  complaining  party.  Thomp- 
son V.  United  States,  47:  206,  202  Fed.  401, 
120  C.  0.   A.  575. 

1067.  An  instruction  in  a  criminal  case, 
that  the  oath  of  a  juror  imposes  upon  him 
no  obligation  to  doubt  where  no  doubt 
would  exist  if  no  oath  had  been  adminis- 
tered, is  not  objectionable  as  telling  the  jury 
that  their  oath  imposes  no  obligation.  State 
V.    Hood,  15:  448,  59  S.  E.  971,  63  W.  Va.  182. 

1068.  In  a  criminal  prosecution,  the  trial 
court  in  giving  instructions  may  describe 
the  offense  in  the  language  of  the  statute. 
Alt  V.  State,  35:  1212,  129  N.  W.  432,  88 
Neb.   259. 

1069.  On  trial  of  a  person  charged  with 
recklessly  driving  an  automobile  at  a  for- 
bidden sjjeed  on  a  public  street,  and  there- 
by causing  the  death  of  another,  the  courts 
may  define  an  unlawful  rate  of  speed  in 
the  language  of  the  statute  regulating  the 
use  of  motor  vehicles  upon  the  public  streets 
and  highways.  Schultz  v.  State,  33:  403, 
130  N.  W.  972,  89  Neb.  34. 

1070.  If  the  court  instructs  the  jury  in  a 
criminal  case  that  they  should  acquit  the 
defendant  unless  they  become  satisfied  by 
the  evidence  beyond  every  reasonable  doubt 
that  he  is  guilty,  that  sufficiently  informs 
them  that  each  juror  should  pass  his  own 
judgment  on  the  evidence,  and  not  agree 
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with  his  fellows  to  a  conviction  unless  he 
is  convinced,  with  the  certainty  mentioned, 
that  the  accused  is  guiltv.  Oborn  v.  State, 
31:  966,  126  N.  W.  737,  143  Wis.  249. 

1071.  An  instruction  defining  the  term 
"reasonable  doubt"  as  a  doubt  for  which 
there  is  some  good  reason  arising  out  of 
the  evidence  or  lack  of  evidence,  or  for 
wiiich  the  jury  are  able  to  find  a  reason 
in  the  evidence  or  lack  of  evidence,  is  not 
erroneous.  State  v.  Wolfiey,  11:  87,  89  Pac. 
1046,  75  Kan.  406. 

1072.  An  instruction  in  a  prosecution  for 
larceny,  that  the  defendant  is  presumed  to 
be  innocent  until  his  guilt  is  proved  by 
competent  evidence,  beyond  a  reasonable 
doubt,  is  proper.  Berry  v.  State,  31:  849, 
111  Pac.  676,  4  Okla.  Crim.  Rep.  202. 

1073.  An  instruction  in  a  prosecution 
against  two  jointly  for  larceny,  that  if  de- 
fendants or  either  of  them  had  the  property 
in  possession  without  consent  of  the  owner, 
the  jury  may  determine  whether  defend- 
ants or  either  of  them,  against  the  will  of 
the  owner,  intended  to  permanently  deprive 
him  of  the  same,  and,  in  determining  the 
intent  of  defendants  or  either  of  them,  the 
jury  may  take  into  consideration  the  acts 
and  conversations  of  defendants  or  eitlier 
of  them,  does  not  permit  the  conviction  of 
either  or  both  upon  the  intent  of  either, 
nor  the  consideration  of  the  separate  act 
or  conversation  of  one  in  determining  the 
intent  of  the  other.  State  v.  Gillies,  43:  776, 
123  Pac.  93,  40  Utah,  541. 

1074.  It  is  not  error  for  the  judge  of  a 
court  to  which  an  appeal  is  taken  by  one 
convicted  in  justice's  court  to  mention  to 
the  jury  the  fact  of  such  conviction,  where 
the  cause  could  not  have  reached  his  court 
in  the  absence  of  such  conviction,  and  he 
warns  the  jury  that  they  cannot  consider 
anything  which  has  occurred  in  another 
court  as  bearing  upon  the  guilt  or  innocence 
of  the  accused.  People  v.  Green,  21:  216, 
119  N.  W.  1087,  155  Mich.  524. 

1075.  An  instruction  in  a  prosecution  for 
permitting  females  under  age  to  remain  in 
a  saloon,  that  defendant  would  be  guilty  if 
he  permitted  the  prosecutrix,  "who  was  in 
fact  under  age,"  to  remain  in  his  saloon, 
does  not  assume  that  she  was  under  age,  but 
leaves  that  question  to  the  jury.  State  v. 
Baker,  13:  1040,  92  Pac.  1076,  50  Or,  381. 

1076.  The  use  of  the  word  "sufficient,"  in- 
stead of  "competent,"  in  an  instruction  in 
a  prosecution  for  seduction  that  the  fact 
that  accused  and  prosecutrix  acted  "as 
lovers  usually  do,  and  other  like  circum- 
stances," if  shown,  are  "sufficient  to  con- 
stitute corroborative  evidence,"  is  error. 
State  v.  Holter,  46:  376,  142  N.  W.  657, 
32   S.   D.   43. 

1077.  An  instruction  in  a  prosecution  for 
assault  and  battery  that  a  battery  is  any 
unlawful  or  wilful  use  of  force  or  violence 
upon  the  person  of  another  is  incorrect,  as 
the  force  or  violence  must  be  both  wilful 
and  unlawful.  State  v.  Magill,  22:  666,  122 
N.  W.  330,   19  N.  D.   131. 

1078.  An  instruction  in  a  prosecution  for 
assault  with  intent  to  murder  is  not  errone- 
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ous  for  failure  to  require  the  jury  +0  find 
malice  prepense,  if,  to  convict  under  tiie 
instruction,  the  jury  must  find  that  the 
malice  existed  at  the  time  of  the  assault. 
State  V.  McGuire,  38:  1045,  80  Atl.  761,  84 
Conn.  470. 

1079.  A  statement  by  the  court  to  the  jury 
in  a  prosecution  for  assault  with  intent  to 
murder,  that  evidence  of  character  is  not  a 
defense,  but  in  a  close  or  doubtful  case 
such  evidence  may  avail  accused  by  raising 
a  doubt  based  upon  the  improbability  of 
guilt  of  one  of  general  peaceable  character 
is  not  an  instruction  that  the  jury  should 
consider  only  a  part  of  the  evidence  in  the 
case,  or  siiould  consider  it  separate  and 
apart  from  the  other  evidence.  State  v.  Mc- 
Guire,  38:  1045,  80  Atl.   7G1,  84  Conn.  470. 

1080.  In  a  prosecution  founded  on  a  mu- 
nicipal ordinance  imposing  a  penalty  upon 
any  person  who  shall  disturb  the  peace  of 
others  by  unseemly,  profane,  obscene,  and 
offensive  language  calculated  to  provoke  a 
breach  of  the  peace,  an  instruction  that  if 
the  defendant  used  indecent,  unseemly,  pro- 
fane, obscene,  and  offensive  language,  and 
if  the  peace  of  the  persons  present  was  dis- 
turbed thereby,  the  jury  should  find  him 
guilty,  is  erroneous  as  substituting  a  differ- 
ent requirement  for  that  of  the  ordinance, 
that  the  language  must  have  been  calcu- 
lated to  provoke  a  breach  of  the  peace. 
St.  Louis  V.  Slupsky,  49:  919,  162  S.  W. 
155,    254    Mo.    309. 

1081.  If  a  person  whom  one  charged  with 
keeping  a  disorderly  house  in  which  usu- 
rious loans  were  made  claims  to  be  the  lend- 
er is  found  to  have  had  nothing  to  do  with 
the  transactions,  the  jury  may  be  permitted 
to  find  such  person  to  be  a  myth  for  the 
purpose  of  determining  the  guilt  of  accusod, 
although  he  may  in  fact  be  an  existing  per- 
son. State  V.  Martin  (N.  J.  Err.  &  App.) 
24:  507,  73  Atl.  548,  77  N.  J.  L.  652. 

1082.  An  instruction  in  a  prosecution  for 
the  illegal  sale  of  intoxicating  liquors,  that 
the  testimony  of  the  officers  who  served  the 
warrant  in  the  case,  as  to  what  they  saw 
and  found  at  ths  place  described  in  the  in- 
formation, at  the  time  of  serving  the  war- 
rant, may  be  considered  by  the  jury  in  de- 
termining whether  the  place  described  in 
the  information  was  a  common  nuisance  on 
the  preceding  date  charged  in  the  informa- 
tion, does  not  permit  a  retrospective  infer- 
ence prejudicial  to  the  accused,  where  on 
the  date  charged  he  stated  to  witnesses  that 
he  was  running  a  saloon  and  intended  to 
keep  on  doing  so.  State  v.  Durein,  15:  908, 
78  Pac.  152,  70  Kan.  1. 

Homicide. 

Errors  in  instruction  cured  by  verdict,  see 

Appeal  and  Ebror,  863,  864. 
Prejudicial  error  as  to,  see  Appeai,  and  Eb- 

BOR,  1324-1327. 
Instructions    on    weight    of    evidence,    see 

Trial,  949. 
See  also  supra,  888,  1069;  Homicide,  18. 

1083.  An  instruction  in  a  trial  for  murder 
that  the  jury  cannot  act  upon  their  private 
or  personal  knowledge  of  the  question  at 
issue,  but,  must  try  the  case  upon  the  evi- 
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dence  and  the  law  applicable  thereto,  using 
the  argument  of  counsel  to  assist  in  under- 
standing the  law  as  applicable  to  the  evi- 
dence, is  not  too  restrictive  of  the  use  which 
the  jury  may  make  of  the  argument  of 
counsel.  Mann  v.  State,  4:  934,  53  S.  E.  324, 
124  Ga.  760. 

1084.  It  is  proper  to  charge  the  jury  in  a 
trial  for  murder  that  the  law  presumes 
every  homicide  to  be  malicious  until  tiie 
contrary  appears  from  circumstances  of  al- 
leviation, of  excuse,  or  justification,  and 
that  it  is  incumbent  upon  the  ^^risuner  to 
make  out  such  circumstances  to  the  satis- 
faction of  the  jury,  unless  they  appear  from 
the  evidence  produced  against  him.  Mann 
v.  State,  4:  934,  53  S.  E.  324,  124  Ga.  760. 

( Annotated ) 

1085.  An  instruction  saying  thiit  l)efore 
the  jury  can  find  the  defendant  guilty  of 
murder,  they  must  believe  from  the  evidence 
beyond  all  reasonable  doubt,  that  the  de- 
fendant maliciously,  feloniously,  and  un- 
lawfully killed  the  deceased,  is  erroneous 
in  not  limiting  the  instruction  to  murder 
in  the  second  degree.  State  v.  Legg,  3:  115a, 
53  S.  E.  545,  59  W.  Va.  315. 

1086.  On  a  trial  for  murder,  whore  the  de- 
fense is  that  the  killing  was  accidental,  it 
is  error  to  instruct  the  jury  that  tiiey  shall 
find  the  defendant  not  guilty  if  they  believe 
the  killing  was  the  result  of  an  accident,  un- 
less they  further  find  that  the  defendant 
was  guilty  of  criminal  carelessness,  without 
instructing  as  to  what  constitutes  criminal 
carelessness,  and  without  further  qualifying 
the  instruction  so  as  to  enable  the  jury,  if 
they  should  find  the  defendant  guilty  of 
that  offense,  properly  to  fix  the  degree  of 
crime.  State  v.  Legg,  3:  1152,  63  S.  E.  545, 
59  W.  Va.  315.  (Annotated) 

1087.  The  court  should  not  inform  a  jury 
which  is  deliberating  upon  the  question  of 
the  spuity  of  one  charged  with  murder 
whether  or  not  it  will  have  anything  fur- 
ther to  do  with  the  case  if  insanity  is  found 
to  have  existed.  Duthey  v.  State,  10:  1032, 
111  N.  W.  222,  131  Wis.  178. 

1088.  An  instruction  defining  "manslaugh- 
ter" is  not  erroneous  in  stating  that  it  is 
necessary,  to  constitute  that  offense,  that 
the  circumstances  should  take  away  every 
evidence  of  cool  depravity  of  heart  or  wan- 
ton cruelty.  Com.  v.  Paese,  17:  795,  69  Atl. 
891,  220  Pa.  371. 

1089.  An  instruction  which  informs  the 
jury  that  if  they  "believe  the  defendant 
not  guilty,  and  that  he  did  not  shoot  and 
kill"  the  decedent,  they  should  acquit, 
ought  not  to  be  given,  althougli  in  the 
same  instruction  they  are  informed  that 
they  must  find  the  accused  guilty  beyond  a 
reasonable  doubt  before  thev  can  convict 
him.  Flege  v.  State,  47:  1106,  142  N.  W. 
276,  93  Neb.  610. 

1090.  An  instruction  in  a  murder  trial  that 
"if  the  jury  believe  from  the  evidence  that 
at  the  time  of  the  shooting  in  question  the 
deceased  made  an  attack  upon  the  defendant 
with  a  chair,  under  such  circumstances  as  to 
create  in  the  mind  of  a  reasonably  and  ordi- 
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narily  prudent  man  a  belief  that  he  was  in 
■danger  of  being  killed  or  of  receiving  great 
bodily  harm  immediately;  and  if  the  jury 
further  believe  from  the  evidence  that  the 
■defendant  at  the  time  did  honestly  believe 
that  he  was  in  imminent  danger  of  receiv- 
ing great  bodily  harm,  and  in  good  faith 
shot  to  protect  himself  therefrom;  and  if 
you  furtlier  believe  that  the  defendant,  act- 
ing in  good  faith,  did  not  lire  any  more 
shots  than  he  had  a  reasonable  right  to  be- 
lieve, under  the  circumstances  in  which  he 
was  placed,  was  necessary  to  protect  him- 
self or  his  wife  from  death  or  great  bodily 
harm,  then  you  should  find  the  defendant 
not  guilty,"— is  pertinent  and  correct.  State 
V.  Bultington,  4:  154,  81  Pac.  465,  71  Kan. 
804. 

1091.  An  instruction  standing  alone,  and 
attempting  to  cover  the  whole  case,  and,  in 
effect,  charging  that,  if  the  defendant  knew 
tlie  right  from  the  wrong  of  the  killing  of 
his  child,  and  cut  its  throat  because  he 
feared  he  would  be  separated  from  it,  and 
that  the  child  would  fall  into  the  hands  of 
those  who  would  mistreat  it,  the  defendant 
would  be  guilty  of  murder  in  the  first  de- 
gree, is  erroneous  in  not  requiring  the  jury 
to  find  that  the  killing  was  done  with  pre- 
meditation and  deliberation.  State  v.  Spey- 
er,  14:  836,  106  S.  W.  505,  207  Mo.  540. 

1092,  The  court,  in  a  prosecution  for  mur- 
der, may  instruct  the  jury  that  if  they  find 
the  commission  of  a  homicide  perpetrated 
without  legal  excuse  or  without  circum- 
stances of  legal  extenuation,  the  crime 
proved  is  murder,  explaining,  where  neces- 
sary, what  is  meant  by  "justifiable"  or  "ex- 
cusable," or  by  "extenuation."  State  v.  Mc- 
Guire,  38:  1045,  80  Atl.  761,  84  Conn.  470. 

1093;  The  mere  fact  that  a  man  who 
killed  another  had  enticed  the  latter's  wife 
from  her  home  for  illicit  purposes  does  not 
justify  an  instruction  that  he  would  not 
have  the  right  of  self-defense  if  he  provoked 
or  voluntarily  sought,  brought  on,  or  en- 
gaged in  the  difficulty  with  deceased.  State 
V.  Larkin,  46:  13,  157  S.  W.  600,  250  Mo. 
218. 

1094.  An  instruction  to  the  jury  in  a  pros- 
ecution for  homicide  by  administering  poi- 
son, which  fails  to  inform  the  jury  that  it 
was  necessary  for  them  to  find  tiiat  certain 
drugs  claimed  to  have  been  administered 
were  poison,  affords  the  defense  no  cause 
for  complaint  where  the  jury  is  informed 
that  unless  a  certain  specific  drug  named 
in  the  indictment  and  which  the  jury  by 
the  instruction  is  required  to  find  a  poison, 
has  been  administered  also,  they  must  find 
the  defendant  not  guiltv.  State  v.  Buck, 
42:  854,  127  Pac.  631,  88  Kan.  114. 
Burglary. 

Sufficiency  of  exception  to  instruction,   see 
Appeal  and  Ebror,  333. 

1095.  The  terms  "presumption  of  guilt" 
and  "prima  facie  evidence  of  guilt,"  when 
used  in  connection  with  circinnstances  tend- 
ing to  convict  one  of  burglary,  should  be 
understood  to  mean  merely  that  the  proof  of 
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such  circumstances  warrants  a  conviction 
of  accused  of  the  offense  with  which  he  is 
charged,  unless  the  other  facts  or  circum- 
stances developed  are  such  that,  notwith- 
standing the  circumstances  tending  to  show 
guilt,  the  jury  still  entertains  a  reasonable 
doubt  as  to  defendant's  participation  in  the 
crime.  State  v.  Brady,  12:  199,  97  N.  VV.  62 
121   Iowa,  561. 

IV.  Findings  by  the  court. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Right  of  court  to  make  findings  independ- 
ent of  jury  verdict,  see  infra,  1118, 
1119. 

Amendment  of  special  finding,  see  infra, 
1103. 

Effect  of  request  for  additional  findings  on 
time  for  perfecting  appeal,  see  Appeal 
AND  Error,  134. 

As  part  of  record  on  appeal,  see  Appeal 
AND    Error,    IV.    i. 

Sufficiency  of  exception  to  finding,  see  Ap- 
peal  AND    Error,    304-307. 

Necessity  for  exceptions  to  finding,  see 
Appeal  and  Error,  341,  356. 

Presumption  as  to,  on  appeal,  see  Appeal 
AND  Error,  451-465. 

Estoppel  to  take  exception  to,  see  Appeal 
AND  Error,  530. 

Review  on  appeal,  see  Appeal  and  Error, 
VII.  1,  3. 

Discretion  of  trial  court  in  giving  or  re- 
fusing to  give  special  findings  to  jury, 
see  Appeal  and  Error,  645. 

Review  of  discretion  of  trial  court  in  re- 
fusing to  modify  findings,  see  Appeal 
and  Error,  561. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  VII.  m,  8. 

By  legislature,  review  of,  by  courts,  see 
Courts,  104-107. 

Sufficiency  of,  to  support  judgment,  see 
Judgment,  I,  e,  2. 

Jurisdiction  of  court  to  vacate  findings  and 
judgment  and  make  new  one,  see  Judg- 
ment, 64. 

Conclusiveness  of  decision  on  demurrer,  see 
Judgment,  100-102. 

1096.  A  finding  that  a  right  of  way  specifi- 
cally rloscribed  is  appurtenant  to  and 
owned  by  the  owner  of  a  tract  of  land  is  one 
of  fact,  and  not  merely  a  conclusion  of  law. 
Corea  v.  Higuera,  17:  1018,  95  Pac.  882,  153 
Cal.  451. 

1097.  A  finding  that  a  written  contract  is 
void  as  against  public  policy  is  one  of  law, 
and  not  of  fact.  Re  McVicker,  28:  11 12,  91 
N.  E,  1041,  245  111.  180. 

1098.  The  trial  court  should  find  the  facts 
upon  one  of  the  main  issues  in  the  case, 
upon  which  there  is  abundant  evidence,  and 
which  is  necessary  to  a  proper  conclusion. 
Pon  v.  Wittman,  2:  683,  81  Pac.  984,  147 
Cal.  280. 

109!).  Under  a  statute  requiring  the  judge 
to  state  in  his  decision  separately  the  facts 
found   by   him   and  his   conclusions   of  law 
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thereon,  such  findings  should  cover  singly 
and  in  concise  language  the  pleaded  facts 
without  any  addition  by  way  of  argument 
or  recitation  of  evidence.  Fanning  v.  Mur- 
phy, 4:  666,  105  N.  W.   1056,  120  Wis.  538. 

1100.  Where  primary  facts  found  by  the 
court  lead  to  but  one  conclusion,  there  is  no 
occasion  for  a  statement  of  the  ultimate 
fact.  Mount  v.  Montgomery  County,  14: 
483,  80  N.  E.  629,  168  Ind.  f.Gl. 

1101.  A  general  finding  that  all  material 
allegations  of  an  answer  are  supported  by 
the  evidence,  and  true,  and  that  all  the  ma- 
terial allegations  of  the  complaint  in  con- 
flict with  the  findings  are  unsupported  by 
the  evidence,  and  untrue,  is  suflBcient  to  sup- 
port a  judgment.  Sterrett  v.  Sweeney, 
20:  963,  98  Pac.  4l8,  15  Idaho,  416. 

1102.  A  finding  of  a  parol  gift  of  real  es- 
tate is  not  within  the  issues  raised  by  a  com- 
plaint alleging  a  contract  to  convey  the 
property  in  consideration  of  services  to  be 
rendered.  Price  v.  Lloyd,  8:870,  86  Pac. 
767,  31  Utah,  86. 

1103.  A  finding  of  fact  that  a  certain  thing 
was  understood  between  two  persons  may  be 
regarded  as  a  finding  that  they  so  agreed, — 
especially  when  the  context  shows  that  to 
have  been  its  meaning.  Mount  v.  Mont- 
gomery County,  14:  483,  80  N.  E.  629,  168 
[nd.  661. 

1104.  A  finding  that,  for  a  certain  period, 
a  street  ceased  to  be  traveled  and  used  as 
a  public  highway,  is  one  of  fact,  and  not  of 
law.  Bufialo  v.  Delaware,  L.  &  W.  R.  Co. 
16:  506,  82  N.  E.  513.  190  N.  Y.  84. 

1105.  An  issue  raised  by  an  answer,  which 
is  contrary  to  the  other  pleadings,  and  the 
testimony,  may  be  ignored  in  the  findings. 
Noble  V.  Beeman-Spaulding-Woodward  Co. 
46:  162,    131    Pac.    1007,   65   Or.    95. 

1106.  In  an  action  to  quiet  title  to  an  ease- 
ment in  a  ditch  and  the  right  to  use  water 
flowing  therein,  where  the  answer  inter- 
poses, as  a  defense,  the  statute  of  limitations 
under  Idaho  Rev.  Stat.  1887,  §§  4036,  4037, 
it  is  incumbent  upon  the  trial  court  to  r-ake 
a  finding  upon  such  defense,  unless  a  finding 
thereon  would  not  affect  or  control  the  judg- 
ment or  call  for  a  difierent  judgment  than 
authorized  by  the  findings  made.  Hailey  v. 
Riley,  17:  86,  95  Pac.  686,  14  Idaho,  481. 

1107.  A  finding  that,  unless  the  use  of 
water  conveyed  to  a  town  for  irrigation  and 
domestic  purposes  be  held  to  amount  to  a 
dedication,  private  rights  and  public  accom- 
modation will  be  materially  affected,  and 
that  an  interruption  or  cessation  of  the 
water  supply  will  materially  affect  both 
private  and  public  interests,  is  a  conclusion 
of  law,  rather  than  a  finding  of  fact;  ar'' 
it  is  the  duty  of  the  trial  court  to  find  the 
fact  upon  which  such  conclusion  must  neces- 
sarily rest.  Hailey  v.  Riley,  17:  86,  95  Pac. 
686,  14  Idaho,  481. 

1108.  Fraud  which  will  require  a  reversal 
of  a  decree  sustaining  a  conveyance  by  a 
son  of  the  interest  in  real  property  inherit- 
ed directly  from  his  father's  estate  and  his 
contingent  interest  in  consequence  of  his 
mother's  remarriage,  under  a  statute  pro- 
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viding  that,  in  the  event  of  the  remarriage 
of  the  widow,  her  interest  in  real  property 
inherited  from  her  prior  husband  shall,  upon 
her  death,  pass  to  his  children,  is  not  es- 
tablished by  findings  of  fact  by  the  trial 
court  to  the  effect  that  the  son  did  not  ne- 
gotiate the  sale ;  that  he  executed  the  deed 
for  the  sole  purpose  of  carrying  out  a  prior 
contract  with  his  stepfather  to  convey  the 
interest  which  he  inlierited  directly  from 
his  father's  estate;  that  the  grantees  paid 
the  reasonable  value  «1'  the  interest  which 
the  deed  purported  to  convey;  that  the  pur- 
chase money  was  paid  to  the  stepfather, 
and  no  part  of  it  to  the  son;  and  that  the 
stepfather  retained  of  the  purchase  money 
the  portion  representing  the  interest  which 
the  son  inherited  directly  from  the  father's 
estate,  and  gave  to  the  latter's  mother  the 
balance  thereof, — there  being  no  findings  as 
to  the  age  of  the  grantor,  the  measure  of 
his  business  experience,  or  whether  he  was 
in  any  respect  under  the  dominion  of  his 
mother  or  stepfather.  McAdams  v.  Bailey, 
13:  1003,  82  N.  E.  1057,  169  Ind.  518. 

1109.  A  finding  by  a  Federal  court  that  one 
suing  on  county  aid  bonds  was  a  citizen  of 
another  state  and  the  "bona  fide  holder  for 
value  of  the  bonds  sued  on,  and  fully  en- 
titled to  sue  the  defendant  thereon  in  this 
court,"  is  not  a  finding  on  the  question  of 
jurisdiction,  but  on  plaintiff's  right  to  re- 
cover on  the  merits.  Quinlan  v.  Green 
County,  19:  849,  157  Fed.  33,  84  C.  C.  A.  537. 

1110.  A  finding  of  the  court  that  a  stipula- 
tion requiring  a  shipper  to  give  notice  of 
loss  within  ten  days  after  the  unloading  of 
sheep  was  reasonable,  where  the  answer  con- 
tained no  allegation,  and  there  was  no 
proof  on  the  subject,  is  a  mere  conclusion 
of  law;  and  will  be  treated  as  no  finding 
on  the  subject,  the  question  of  reasonable- 
ness being  one  of  fact.  Houtz  v.  Union  P. 
R.  Co.  17:  628,  93  Pac.  439,  33  Utah,  175. 

1111.  A  finding  upon  the  existence  of  a 
special  limited-liability  contract  is  unneces- 
sary in  an  action  to  hold  a  carrier  liable  for 
loss  of  baggage,  where  the  court  has  found 
that  the  loss  was  due  to  the  carrier's  negli- 
gence, which  renders  the  existence  of  the 
contract  immaterial.  Wells  v.  Great  North- 
ern R.  Co.  34:  818,  114  Pac.  92,  116  Pac. 
1070,   59   Or,    165. 

Modification. 

1112.  A  court  has  no  inherent  power  to 
modify  its  findings  of  fact  after  the  ad- 
journment of  the  term  at  which  the  findings 
were  made.  Holm  v.  Davis,  44:  89,  125  Pac. 
403,   41    Utah,    200. 

1113.  A  motion  for  the  retaxation  of  costs 
docs  not  contemplate  the  modification  by 
the  court  of  its  findings  of  fact  within  the 

I  meaning  of  a  statute  permitting  such  modi- 
I  fication  after  the  close  of  the  term  at  which 
the  findings  were  made,  upon  applications 
for  that  purpose  and  notice  to  the  adverse 
party.  Holm  v.  Davis,  44:  89,  125  Pac.  403, 
41  Utah,  200. 
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F.  Verdict  or  findings  of  jury. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Direction  of  verdict,  see  supra,  II.  d,  3. 

Review  of  discretion  as  to  vacation  of, 
see  Appeal  and  Errob,  VII.  i,  7. 

First  raising  objection  to,  on  appeal,  see 
Appeal  and  Error,  VII.  j,  8. 

Appealability  of  order  refusing  to  set  aside 
verdict,  see  Appeal  and  Error,   22. 

Jurisdiction  of  special  judge  to  deny  mo- 
tion to  set  aside  verdict,  see  Appeal 
and  Error,  252. 

Raising  question  for  review  on  appeal  by 
motion  to  set  aside  verdict,  see  Ap- 
peal AND  Error,  376. 

Necessity  of  motion  for  new  trial  to  raise 
question  of  excessive  verdict,  see  Ap- 
peal AND  Error,  382. 

Presumptions  as  to,  on  appeal,  see  Appeal 
AND  Error,  451-465. 

Errors  in  instructions  cured  by,  see  Ap- 
peal AND  Error,  860-864.  ' 

Effect  of  intimation  by  court  that  recom- 
mendation to  mercy  would  be  considered 
to  vitiate  verdict,  see  Appeal  and  Er- 
ror,  1470. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  VII.  m,  8. 

Right  of  accused  to  be  present  when  verdict 
is  received,  see  Criminal  Law,  125- 
130. 

Verdict  in  ejectment,  see  Ejectment,  III. 

Conclusiveness  of  award  of  commissioners  in 
condemnation  proceedings,  see  Eminent 
Domain,  165-167. 

Judicial  notice  by  jury,  see  Evidence,  1.  f. 

Garnishment  of  verdict,  see  Garnishment, 
12. 

Judgment  notwithstanding  verdict,  see  Judg- 
ment, I.  e,  4. 

Mandamus  to  compel  entry  of  judgment  up- 
on, see  Mandamus,  25. 

Setting  aside  verdict  on  motion,  see  New 
Trial,  17. 

Insufficiency  of  evidence  to  sustain  ver- 
dict as  ground  for  new  trial,  see  New 
Trial,  29-30, 

Findings  by  referee,  see  Reference,  16-19. 

Verdict  in  replevin,  see  Replevin,  II.  c. 

1114.  Motion  for  a  verdict,  or  to  set  aside 
a  verdict,  is  not  a  proper  method  of  raising 
the  question  of  the  right  of  a  married 
woman  to  maintain  an  action  in  her  own 
name  for  injury  to  her  separate  estate. 
Bishop  v.  Readsboro  Chair  Mfg.  Co.  36: 
1171,   81   Atl.   454,   85   Vt.    141. 

1115.  A  general  verdict  for  plaintiff  im- 
ports a  finding  in  his  favor  upon  all  the 
issues  in  the  case  which  are  not  inconsist- 
ent with  the  special  findings  returned  by 
the  jury.  Morrow  v.  Bonebrake,  34:  ii47> 
115  Pac.  585,  84  Kan.  724. 

1116.  Only  one  defendant  having  been 
served  with  process,  and  he  alone  appearing 
and  defending  the  action,  the  verdict  in  fa- 
vor of  the  plaintiff  is  to  be  construed  as 
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one  against  this  defendant,  although  he  was 
not  specifically  named.  Thomas  v.  Clark- 
son,  6:  658,  54  S.  E.  77,  125  Ga.  72. 

1117.  A  general  verdict  in  favor  of  the 
plaintiffs  in  a  suit  by  two  of  three  children 
seeking  to  recover  possession  of  land  of  tiieir 
ancestor  settles  in  their  favor  the  fact  of 
the  death  of  the  third,  where  thirty-seven 
years  have  elapsed  since  his  disappearance, 
and  the  question  whether  he  is  dead  or 
alive  has  been  submitted  to  the  jury.  Bar- 
son  V.  Mulligan,  16:  151,  84  N.  E.  76,  191 
N.  Y.  306. 

In  equitable  action. 

1118.  A  suit  to  cancel  an  instrument  con- 
veying land  in  trust  is  an  equitable  suit, 
and  the  verdict  of  a  jury  is  merely  advisory 
to  the  court,  and  the  court  may  make  dif- 
ferent findings  if  satisfied  that  different 
findings  are  required  by  the  evidence.  Ho- 
gan  V.  Leeper,  47:  475,  133  Pac.  190,  37 
Okla.  655. 

1119.  In  an  equitable  action,  where  the 
trial  court  calls  a  jury  to  answer  special 
questions  of  fact,  the  answers  may  be 
either  adopted  or  ignored,  and  findings 
made  by  the  court  itself,  based  upon  an  in- 
dependent consideration  of  the  testimony. 
Bethany  Hospital  Co.  v.  Philippi,  30:  194, 
107  Pac.  530,  82  Kan.  64. 

Special  verdict  or  findings. 
Special  interrogatories,  see  supra,  II.  e. 
Sutficiency  or   correctness,   see   infra,   1131, 

1132. 
Conflict  between  general  and  special  verdict, 

see  infra,  1132-1143,  1154. 
Inconsistency  between   special   findings,   see 

infra,  1144, 
Presumption  as  to,  on  appeal,  see  Appeal 

AND   Error,   455. 
Presumption  as  to  finding  of  facts  necessary 

to  support  judgment  founded  on  special 

verdict,  see  Appeal  and  Error,  452. 
Review  of  discretion  in  refusing  request  for 

special  findings,  see  Appeal  and  Error, 

646. 
Prejudicial    error    as    to,    see    Appeal   and 

Error,   1515,   1516. 
Error  in  submitting  proposed  form  of  spe- 
cial   verdict    prepared    by    counsel    for 

plaintiff',  see  Appeal  and  Error,  1532. 
Effect   on   special   finding  of  grant  of   new 

trial  upon  other  issues,  see  New  Trial, 

88. 

1120.  A  party  is  entitled  to  have  a  jury 
make  special  findings  of  the  ultimate  facts 
of  the  case,  but  has  no  right  to  ask  for 
mere  evidentiary  matters,  nor  that  the 
jury  shall  file  a  bill  of  particulars  as  to 
each  fact.  Matheney  v.  Eldorado,  28:  980, 
109  Pac.  166,  82  Kan.  720. 


b.  Retirement;  conduct  of  jury; 
coercion;  poll. 

(See  also   same   heading   in   Digest   L.R.A, 
1-70.) 

Answering  inquiry  by,  or  reading  testimony 
to,  jury,  see  supra,  I.  g. 
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Communications  with  jurors,  see  supra,  5, 

6. 
Separation  of  jurors,  see  supra,  11,  12. 
Taking  txliibit  into  jury  room,  see  supra, 

13-15. 

Quotient  verdict. 

As   ground   for    reversal,    see   Appeal   and 

Ekkob,  VII.  m,  7,  c. 
New  trial  for,  see  New  Trial,  III.  d. 
Affidavit  of  juror  to  show,  see  New  Trial, 

86. 

1121.  A  verdict  is  not  vitiated  by  the  fact 
that  the  juiors  agreed  among  themselves  to 
render  a  quotient  verdict,  if  they  do  not  in 
fact  arrive  at  their  verdict  in  that  manner. 
Western  U.  Teleg.  Co.  v.  Hill,  23:  648,  60 
So.  248,  163  Ala.   18. 

1122.  A  quotient  verdict  will  be  set  aside. 
Williams  v.  Dean,  11:410,  111  N.  W.  931. 
134  Iowa.  216. 

c.  Sufficiency  and  cofrectness. 

1.  In  civil  cases. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Raising  for  first  time  on  appeal  question  of 
excessiveness  of  verdict,  see  Appeal  and 
Ebbob,  806. 

Presumption  as  to,  on  appeal,  see  Appeal 
AND  Ebbob,  451-465. 

Review  of,  on  appeal,  see  Appeal  and  Eb- 
bob, VII.  1,  2. 

Right  to  complain  that  verdict  is  too  small, 
see  Appeal  and  Ebbob,  517,  519. 

As  ground  for  reversal,  see  Appeal  and 
Ebbob,  1536-1538. 

New  trial  for  errors  in  verdict,  see  New 
Trial,  III.  b. 

Setting  aside  verdict  on  motion,  see  New 
Trial,  17. 


1123.  One  of  two  joint  tort  feasors  cannot 
complain  of  a  verdict  against  it  alone,  al- 
though plaintiff  might  have  been  entitled 
to  one  against  the  other  also.  Illinois  C. 
R.  Co.  y.  Murphy,  11:  352,  97  S.  W.  729,  123 
Ky.   787. 

1124.  A  mere  finding  for  plaintiff  for  a 
certain  amount,  in  an  action  against  two 
to  recover  damages  for  personal  injuries, 
is  sufficiently  definite  if  the  jury  were 
instructed  that  they  might  find  against 
either  or  both,  or  might  find  one  sum 
against  one  and  another  different  one 
against  the  other,  in  which  case  they  must 
state  how  much  was  found  against  each. 
Murray  v.  Cowherd,  40:  617,  147  S.  W. 
6,  148  Ky.  591. 

1125.  A  jury,  by  returning  a  verdict  for 
plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  sustained  by 
being  thrown  to  the  ground  upon  stepping 
from  a  moving  train,  cannot  be  said  to  have 
violated  an  instruction  that  it  is  contribu- 
tory negligence,  as  matter  of  law,  for  a 
pas.senger  on  a  train  to  undertake  "to  alight 
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from  it  in  the  darkness  of  the  night,"  while 
it  is  in  motion,  without  any  light  to  guide 
his  steps,  in  that  the  jury  disregarded  the 
element  of  darkness,  where  they  also  find 
that  it  was  light  enough  for  him  to  see 
where  he  was  stepping,  although  the  acci- 
dent occurred  between  half  past  three  and 
four  o'clock  on  a  July  morning.  Walters  v. 
Missouri  P.  R.  Co.  28:  1058,  lUt)  Pac.  173,  82 
Kan.  739. 

1126.  The  question  as  to  the  contributory 
negligence  of  a  servant  being  for  the  de- 
termination of  the  jury,  and  there  being  no 
special  questions  submitted,  a  general  ver- 
dict in  favor  of  the  servant  inferentially 
acquits  him  of  such  negligence.  Del  more 
v.  Kansas  City  Hardwood  Flooring  Co.  47: 
1220,  133  Pac.  151,  90  Kan.  29. 

1127.  A  finding  that  checks  were  indorsed 
and  delivered  to  the  plaintifi'  is  in  effect  a 
finding  of  ownership  in  the  plaintiff,  so  as 
to  preclude  the  necessity  of  a  finding  of 
ownership  in  express  terms.  Citizens' 
State  Bank  v.  E,  A.  Tessman  &  Co.  45:  606, 
140   N.    W.    178,   121   Minn.    34. 

1128.  A  finding  that  failure  to  ring  the  bell 
before  starting  an  engine  across  a  street 
crossing  over  which  a  traveler  on  the  high- 
way is  attempting  to  drive  is  the  negligent 
act  which  causes  the  frightening  of  the 
horse  and  injury  to  the  driver  will  be  con- 
strued to  mean  the  starting  of  the  engine 
without  first  ringing  the  bell,  and  there- 
fore it  may  be  sufficient  as  a  finding  of  the 
proximate  cause.  Atchison,  T.  &  S.  F.  K. 
Co.  V.  Wilkie,  11:  963,  90  Pac.  775,  77  Kan. 
791. 

1129.  To  support  a  judgment  in  favor  of 
the  wife  of  an  addressee  of  a  telegram  an- 
nouncing the  death  of  her  sister,  for  mental 
anguish  because  of  its  nondelivery,  where 
her  interest  in  the  message  is  denied  by  the 
company,  there  must  be  a  finding  that  she 
was  the  legal  beneficiary  therein.  Holler  v. 
Western  U.  Teleg.  Co.  19:  475,  63  S.  E.  92, 
149  N.  C.  336. 

1130.  A  verdict  for  $35,000,  reduced  by 
the  court  to  $25,000,  for  alienation  of  the  af- 
fections of  a  man  fifty  years  old  who  liad 
been  living  separate  from  his  wife  and  pay- 
ing such  attention  to  other  women  as  to 
indicate  little  affection  for  her  is  grossly 
excessive.  Phillips  v.  Thomas,  42:  582,  127 
Pac.  97,  70  Wash.  533. 

Special  verdict   or  finding. 

In   criminal   case,   see  infra,   1155. 

Amending  special  verdict  or  finding,  see 
infra,  1162,  1164,  1165. 

Presumption  as  to  finding  of  facts  necessary 
to  support  judgment  founded  on  spe- 
cial verdict,  see  Appeal  and  Error, 
452. 

See  also  supra,  1120. 

1131.  Answers  to  interrogatories  should 
be  direct,  definite,  and  complete.  Runyan 
v.  Kanawha  Water  &  Light  Co.  35:  430,  71 
S.  E.  259,  68  W.  Va.  609. 

Conflict  betw^een  general  and  special. 

In  criminal  case,  see  infra,  1154. 

Judgment  non  obstante  veredicto  where  spe- 
cial findings  are  in  conflict  with  general 
verdict,  see  Judgment,  50,  56. 
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1132.  Where  special  findings  of  a  jury  can 
be  reconciled  with  a  general  verdict  and  the 
relevant  evidence  in  the  record,  the  verdict 
will  control.  Walknburg  v.  IMissouri  P. 
R.  Co.  37:  135,  126  N.  W.  289,  SG  Neb.  642. 

1133.  A  special  finding,  to  prevail  over  a 
general  verdict,  must  be  irreconcilably  in- 
consistent with  it,  and  clearly  exclude  every 
conclusion  that  would  harmonize  it  with 
that  verdict.  Runyan  v.  Kanawha  Water 
&  Light  Co.  35:  430,  71  S.  E.  259,  68  W.  Va. 
609. 

1134.  A  finding  upon  a  special  interroga- 
tory asking  from  a  jury,  not  a  question  of 
fact,  but  its  opinion  upon  a  question  of 
law,  as  to  the  negligence  of  a  person,  can- 
not overrule  a  general  verdict.  Runyan  v 
Kanawha  Water  &  Light  Co.  35:  430,  71  S. 

E.  259,  68  W.  Va.  609. 

1135.  Where  a  question  of  inconsistency 
arises  between  findings  made  in  answer  to 
special  questions  and  a  general  verdict, 
nothing  will  be  presumed  in  aid  of  special 
findings,  while  every  reasonable  presump- 
tion will  be  indulged  in  favor  of  the  gen- 
eral verdict.  Morrow  v.  Bonebrake,  34: 
1 147,  115  Pac.  585,  84  Kan.  724. 

1136.  Where  the  special  findings  do  not 
embrace  and  cover  all  the  issues  in  the  case, 
and  those  returned  are  not  necessarily  in- 
consistent with  the  general  verdict,  the  fact 
that  the  incomplete  findings  are  adverse  to 
the  successful  party  will  not  prevent  a 
judgment  in  his  favor  if  the  issues  and  facts 
included  in  tlie  general  verdict,  and  upon 
whicli  no  special  findings  are  made,  are 
sufficient  to  warrant  a  recovery.  Morrow  v. 
Bonebrake,  34:  1147,  115  Pac.  585,  84  Kan. 
724. 

1137.  Answers  to  interrogatories  will  not 
overthrow  the  general  verdict,  unless  there  is 
«uch  an  antagonism  between  the  two  on 
material  questions  as  to  be  beyond  the  pos- 
sibility of  being  removed  by  any  evidence 
legitimately  admissible  under  the  issues. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Teeters,  5:  425, 
77  N.  E.  599,  166  Ind.  335. 

1138.  A  specific  finding  as  to  the  time  a 
note  was  paid  by  a  bankrupt  prevails  over 
a  general  recapitulation  of  payments  made, 
which  states  another  date  of  payment. 
Claridge  v.  Evans,  25:  144,  118  N.  W.  198, 
803,  137  Wis.  218. 

1139.  A  general  verdict  for  plaintiff,  based 
on  testimony  that  defendants,  in  the  exer- 
cise of  reasonable  diligence,  should  have 
known  of  a  defect  which  caused  the  injury, 
is  not  overthrown  by  a  special  finding  to 
the  effect  that  defendants  had  no  actual 
knowledge  of  the  defect.     Atchison,  T.  &  S. 

F.  R.  Co.  v.  Allen,  10:  576,  88  Pac.  966,  75 
Kan.   190. 

1140.  Judgment  cannot  be  entered  in  favor 
of  an  employer  against  whom  a  verdict  is 
rendered  for  negligence  of  his  servant,  who 
has  obtained  a  verdict  in  his  favor,  on  the 
theory  that  the  verdict  is  general  and  con- 
trolled  by   the   special   verdict   in   favor   of 


1141.  A  finding  that  an  automobile  which 
injured  a  passenger  as  he  stepped  from  a 
street  car  was  between  the  car  and  the  point 
to  which  the  passenger  claims  to  have 
looked  back  before  leaving  tl>e  car  is  not 
inconsistent  with  a  general  verdict  against 
the  driver  of  the  automobile,  as  indicat- 
ing negligence  on  the  part  of  the  passenger, 
if  there  is  nothing  to  show  on  which  side 
of  the  street  it  was,  or  that  a  view  of  it 
was  not  shut  off  by  the  car.  Marsh  v.  Boy- 
den,  40:  582,  82  Atl.  393,  33  R.  I.  519. 

1142.  An  answer  by  the  jury  to  a  special 
interrogatory  that  an  applicant  for  life 
insurance  consulted  a  physician  at  a  time 
later  than  warranted  in  the  application 
controls  a  general  verdict  in  plaintiff's 
favor  in  a  suit  on  the  policy,  and  judgment 
must  be  entered  thereon,  where  the  statute 
provides  that  special  findings  inconsistent 
with  the  general  verdict  sliall  control  the 
judgment.  Crosse  v.  Supreme  Lodge,  K. 
&  L.  of  H.  45:  162,  98  N.  E.  261,  254  111. 
80. 

1143.  In  an  action  by  a  depositor  against 
a  bank  to  recover  the  amount  of  a  check  al- 
leged to  have  been  forged,  a  verdict  for 
plaintiff  should  be  set  aside  where  tiie  jury 
also  returned  a  special  finding  that  they 
were  unable  to  agree  whether  the  signature 
to  the  check  was  written  by  the  plaintiff. 
Vogeli  v.  First  State  Bank,  19:  402,  96  Pac. 
490,  78  Kan.  264. 

Inconsistency    betx^een    special    find- 
ings. 

1144.  A  verdict  for  a  railway  company 
owning  a  car  and  against  an  elevator  com- 
pany using  it,  in  a  suit  for  injury  to  an 
employee  of  the  latter  because  of  its  de- 
fective condition,  is  not  inconsistent  where 
the  negligence  charged  against  the  railroad 
company  was  failure  of  inspection,  while 
the  charge  against  the  elevator  company 
was  failure  to  furnish  safe  working  ap- 
pliances to  its  employees.  Republic  Ele- 
vator Co.  v.  Lund,  45:  707,  196  Fed.  745, 
116  C.  C.  A.  373. 

2.  In  criminal  cases. 

(See  also   same   heading   in   Digest  L.R.A. 
1-70.) 

Right  to  complain  of  more  favorable  verdict 

than  evidence  warrants,  see  Appeal  and 

Erkor,  524. 
Review    of,    on    appeal,    see    Appeal    and 

Error,  919-932. 
Power  of  court  to  double  damages  allowed 

by  verdict,  see  Damages,  731. 

1145.  The  information  may  be  looked  to 
for  the  purpose  of  interpreting  a  verdict  in 
a  criminal  case.  Ex  parte  McLean,  35:  653, 
115  Pac.  647,  84  Kan.   852. 

1146.  A  verdict,  "We,  the  jury,  do  not  find 
the  defendant  guilty,"  is  not  evidence  of 
inability  to  agree  upon  a  verdict,  but  is  a 


the  servant,  where  there  is  nothing  to  indi-  finding  in  defendant's  favor;  at  least,  if 
cate  which  verdict  is  general  and  which  no  objection  was  made  when  it  was  ren- 
special.  Hewett  v.  Woman's  Hospital  Aid  |  dered.  Walter  v.  Louisville  R.  Co.  43:  126, 
Asso.  7:  496,  64  Atl.  190,  73  N.  H.  556.  150  S.  W.  824,  150  Ky.  652. 
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1147.  The  requirement  of  the  statute  that, 
where  there  may  be  a  conviction  of  differ- 
ent degrees  of  an  ofiense,  the  jury  must 
specify  of  which  degree  they  find  tlie  defend- 
ant guilty,  is  satisfied  by  a  verdict  which 
can  apply  to  but  one  of  the  offenses  or  de- 
grees oliarged  in  the  information,  altliough 
its  language  might  also  fit  other  offenses 
or  degrees  that  are  not  there  charged.  Ex 
parte  McLean,  35:  653,  115  Pac.  647,  84  Kan. 
852. 

1148.  A  verdict  finding  one  guilty  of  lar- 
ceny is  not  invalid  in  stating  the  vulue  of 
property  in  figures  without  tlie  word  "dol- 
lars" or  a  dollar  mark,  since  the  figures 
will  be  understood  as  meaning  dollars.  Ex 
parte  McLean,  35:  653,  115  Pac.  647,  84 
Kan.    852.  ( Annotated ) 

1149.  To  say  in  a  verdict  that  a  defend- 
ant is  guilty  of  larceny  of  goods  worth 
more  than  $20  is  equivalent  to  saying  he  is 
guilty  of  grand  larceny.  Ex  parte  McLean, 
35:  653,  115  Pac.  647,  84  Kan.  852. 

1150.  Upon  a  charge  of  murder  by  poison, 
it  is  not  necessary  tiiat  the  verdict  should 
state  the  kind  of  poison  used.  State  v. 
Buck,  42:  854,  127  Pac.  631,  88  Kan.  114. 

1151.  No  sentence  can  be  pronounced  on  a 
verdict  finding  accused  guilty  as  charged, 
and  fixing  the  penalty  "to  serve  a  term  in 
the  state  penitentiary,"  and  asking  the 
mercy  of  the  court,  where,  in  case  the 
jurors  intend  life  imprisonment,  the  law  re- 
quires them  to  fix  the  sentence,  and  an  at- 
tempt to  clear  up  the  clouded  verdict  by 
questioning  them  discloses  that  they  have 
not  agreed  on  any  verdict,  the  term  of  im- 
prisonment intended  by  them  ranging  from 
twelve  months  to  life.  Owens  v.  State,  21: 
782,  3.3  So.  718,  82  Miss.  18. 

1152.  A  general  verdict  of  "guilty"  is  suf- 
ficient in  a  prosecution  for  subornation  of 
perjury,  although  the  indictment  specifies 
several  false  and  perjured  statements  made 
by  tfie  witness  alleged  to  have  been  sub- 
orned. State  V.  Richardson,  44:307,  154 
S.  W.  735,  248  Mo.  563. 

1153.  Failure  of  the  jury  to  specify 
whether  a  conviction  is  for  disfigurement 
or  aggravated  assault  does  not  render  the 
verdict  insufficient,  if  the  punishment  which 
tliey  impose  is  applicable  only  to  disfigure- 
ment, although  both  offenses  were  sub- 
mittod  to  them  by  the  court.  Lee  v.  State, 
40:  H32,  148  S.  W.  567,  —  Tex.  Grim. 
Hep.  — . 

Special  verdict  or  findings. 

1154.  A  statute  authorizing  answers  to 
particular  questions  to  control  a  general 
verdict  does  not  apply  to  criminal  cases. 
Peopile  v.  Tessmer,  41 :  433,  137  N.  W.  214, 
171  Mich.  522. 

1155.  To  stipport  a  conviction,  a  special 
verdict  must  find  the  ultimate  facts  neces- 
sary thereto,  and  it  is  not  sufficient  merely 
to  state  the  evidence,  although  that  is  suf- 
ficient to  warrant  the  presumption  of  the 
existence  of  the  facts  not  distinctly  found. 
State  v.  Hanner,  24:  i,  57  S.  E.  154,  143  N. 
C.  632.  (Annotated) 
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W^hen  indictment  contains  more  than 
one   count. 

1156.  Conviction  under  an  information 
charging  robbery  and  larceny  from  the  per- 
son is  not  supported  by  a  finding  of  larceny 
only,  without  finding  the  value  of  the  prdp- 
erty  taken.  Koch  v.  State,  3:  1086,  106  N. 
W.  531,  126  Wis.  470. 

d.  Amendment  or  correction. 

(See   also   same   heading   in    Digest    L.R.A. 
1-10.) 

Presumption  as  to,  on  appeal,  see  Appeal 

AND  Ekkor,  455. 
Judgment      notwithstanding      verdict,      see 

Judgment,  I.  e,  4. 
See  also  Judgment,  52. 

1157.  An  item  of  damage  allowed  for  an 
injury  neither  proved  nor  found  should  be 
deducted  from  the  amount  of  the  verdict. 
Barker  v.  Kansas  Citv,  M.  &  0.  R.  Co. 
43:  1121,  129  Pac.  1151,'88  Kan.  767. 

1158.  Upon  the  return  by  the  jury  of  a 
clouded  verdict,  the  court  should  direct 
them  to  retire,  read  the  charge  as  to  the 
form  of  the  verdict  and  put  it  in  proper 
form.  Owens  v.  State,  21:  782,  33  So,  718, 
82   Miss.    18. 

1159.  In  an  action  against  joint  defendants 
there  is  no  error  in  the  court  allowing  the 
jury  to  return  to  the  jury  room  and  correct 
their  verdict,  and  report  the  same  as  cor- 
rected, where,  upon  their  first  report,  it  is 
impossible  to  determine  whether  the  verdict 
is  for  a  stated  sum  against  each  defendant 
separately,  or  a  joint  verdict.  Vovcs  v. 
Great  Northern  R.  Co.  48:  30,  143  N.  W. 
760,  26  N.  D.  110. 

1160.  The  irregularity  in  rendering  sep- 
arate verdicts  against  defendants  in  an  ac- 
tion for  joint  tort  may  be  cured,  even  after 
judgment,  by  entering  the  judgment  against 
one  defendant  and  dismissing  the  action 
against  the  others.  Nashville  R.  &  Light 
Co.  V.  Trawick,  10:  191,  99  S.  W.  695,  118 
Tenn.  273.  (Annotated) 

1161.  The  court  has  no  power  in  an  emi- 
nent domain  proceeding  to  add  interest  to 
the  amoimt  awarded  by  the  jury  from  the 
time  of  the  taking  to  that  of  the  award,  al- 
though the  question  of  interest  was  not 
submitted  to  or  considered  by  it.  Minot  v. 
Boston,  25:  311,  86  N.  E.  783,  201  Mass.  10. 

( Annotated ) 
Special   findings. 

1162.  Where  the  jury  return  evasive  and 
equivocal  answers  to  special  questions,  the 
court  should,  on  motion  of  the  party  sub- 
mitting the  questions,  require  tlie  jury  to 
make  answers  definite  and  unequivocal. 
Stewart  v.  Henningsen  Produce  Co.  50:  iii, 
129  Pac.  181,  88  Kan.  521. 

1163.  A  special  finding  of  facts  by  the 
trial  court  can  be  corrected  only  in  the 
method  pointed  out  by  statute.  Citizens' 
Trust  Co.  V.  National  Equipment  &  S.  Co. 
41:  695,  98  N.  E.  865,  178  Ind.  167. 

1164.  That  there  is  no  evidence  of  a  specific 
defect  in  a  paper  cutting  machine  to  which 
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alleged  abnormal  movements  of  the  knife 
can  be  attributed,  and  that  it  appeared  to 
the  trial  court  physically  impossible  for 
such  movement  to  have  taken  place,  will 
not  warrant  the  court  in  changing  the  an- 
swers of  the  jury  to  special  interrogatories, 
based  upon  the  contrary  assumption,  when 
they  are  supported  by  testimony  of  six  ap- 
parently disinterested  witnesses,  and  the 
jury  sees  the  apparatus,  the  machine  being 
complicated  in  character,  and  requiring  the 
most  accurate  adjustment  of  many  different 
parts  to  work  properly;  and  the  existence 
of  direct  evidence  that  the  machine  never  so 
operated  is  immaterial.  Fleming  v.  North- 
ern Tissue  Paper  Mill,  15:  701,  114  N.  W. 
841,   135   Wis.   157.  (Annotated) 

1165.  The  trial  court  is  without  authority, 
on  motion  to  reduce  the  amount  of  the  gen- 
eral verdict,  in  an  action  brought  against  a 
carrier  by  a  passenger  negligently  carried  be- 
yond his  destination,  to  set  aside  a  special 
finding  of  the  jury  as  to  inconvenience,  and 
to  render  judgment  for  the  amount  of  dam- 
ages awarded  by  the  jury  after  deducting  the 
sum  allowed  for  the  inconvenience,  if  there 
is  any  evidence  upon  which  the  finding  could 
have  been  based  for  any  amount.  Dalton  v. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  17:  1226, 
9ti  Pac.  475,  78  Kan.  232. 

Sealed  verdict. 

1166.  A  sealed  verdict  in  a  criminal  case 
cannot,  after  the  jurors  have  been  allowed  to 
separate,  be  amended  to  correct  defects. 
Koch  V.  State,  3:  1086,  106  N.  W.  531,  126 
Wis.  470.  (Annotated) 

1167.  A  verdict  which  has  been  sealed  and 
delivered  to  the  clerk  during  a  recess  of 
the  court  may  at  the  request  of  the  fore- 
man be  returned,  unopened  and  unan- 
nounced, to  the  jury  for  correction  in  mat- 
ter of  form  only,  and  when  corrected  re- 
ceived as  the  verdict  of  the  jury.  People  v. 
Duffek,  31:  1005,  128  N.  W.  245,  163  Mich. 
196. 

e.  Remittitur. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Discretion  as  to  granting  new  trial  or  re- 
quiring remittitur  of  excessive  damages, 
see  Appeal  and  Error,  674. 

On  appeal,  see  Appeal  and  Error,  1587- 
1592. 

On  motion  for  new  trial,  see  New  Trial, 
V.  e. 

1168.  The  court  may  permit  a  verdict  to 
stand  on  condition  of  a  remittitur,  al- 
though it  finds  that  it  is  the  result  of 
passion  or  prejudice,  if  such  finding  is 
based  entirely  on  the  amount  of  the  verdict. 
Matsuda  v.  Hammond,  51:  920,  137  Pac.  328, 
77  Wash.  120. 

1169.  A  verdict  for  damages  founded  in 
part  on  incompetent  evidence  cannot  be  cor- 
rected by  the  court's  requiring  a  remittitur 
of  the  amount,  made  up  of  the  items  to 
which  the  incompetent  evidence  related. 
Jayne  v.  Loder,  7:  984,  149  Fed.  21,  78  C.  C. 
A.  653. 
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1170.  A  finding  by  a  court  that  the  verdict 
in  a  personal-injury  action  was  excessive,- 
and  its  direction  of  a  remittitur,  amounts,- 
as  matter  of  law,  to  a  finding  that  it  was- 
the  result  of  passion  or  prejudice,  where, 
under  the  statute,  the  court  has  no  autlior- 
ity  to  interfere  with  the  verdict  e.vcept  for 
such  cause,  although  the  court  may  express- 
ly declare  that  it  is  not  able  to  see  that  tb* 
verdict  is  the  result  of  passion  or  prejudice. 
Tunnel  Mining  &  L.  Co.  v.  Cooper,  39:  1064, 
115  Pac.  901,  50  Colo.  390. 
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On    appeal,    see    Appeal   and    Error,    431, 
1513;    Eminent    Domain,    175,    176. 


TRICK. 

Securing  indorsement  of  note  by,  see  Bills 

AND  Notes,  80. 
Larceny    in    securing   money    by,   see   Lab- 

CENY,  25,  29. 


TROLLEY. 


In  general,  see  Street  Railways. 
Trolley  railroad  as  additional  servitude,  see 
Eminent  Domain,  303-309. 


TROLLEY  POLE. 


Negligence  in  maintaining  in  close  proximity 
to  track,  see  Carriers,  276,  360,  378; 
Trial,  385. 

Presumption  of  negligence  from  breaking 
of,  see  Evidence,  372. 

Municipal  liabilitv  for  injury  by,  see  High- 
ways, 212,  213. 


TROLLEY  ROPE. 


Presumption  of  negligence  from  injury  to 
passenger  tripping  over,  see  Evidence, 
367. 


TROUBLE   DEPARTMENT. 

Of  telephone  company,  use  of  same  number 
for,  as  that  of  rival  company,  see  Un- 
fair Competition,  10. 


TROVER. 

/.  Right  of  action,  1—40. 

a.  In  general,   1—12. 

b.  Conversion;   what   constitutes^ 

13-35. 
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J. — continued. 

1.  In  general,  13—29. 
».  Refusal     to     cLeUver,     30— 
35. 
c.  Demand;  tender,  36—4:0. 
II.  Liability;  defenaes;  effect  of  suit  or 
recovery,   4:1—4:0. 

Action  for  conversion  of  culm  sliding  over 
boundary    line,    see    Adjoining    Land- 

OWNEIBS. 

Prejudicial  error  in  exclusion  of  evidence, 
see  Appeal  and  Ebbob,  1235. 

Criminal  liability  for  conversion,  see  Books, 
243-246. 

Costs  in  action  of,  see  Costs,  1. 

Prerequisites  to  creditors'  bill  in  case  of 
conversion,  see  Cbeditobs'  Bill,  12. 

Measure  of  damages  for  conversion,  see 
Damages,  290,  290a,  303,  452-458. 

Return  of  property  as  mitigating  damages 
for  conversion,  see  Damages,  716,  717. 

Effect  of  bringing  trover  as  bar  to  action 
in  assumpsit,  see  Election  of  Reme- 
dies, 40. 

Evidence  in  action  of,  see  Evidence,  1445. 

Variance  between  pleading  and  proof  in 
action  of,  see  Evidence,  2473. 

Conversion  by-  guardian,  see  Guabdian  and 
Wabd,  III. 

Injunction  against  action  of,  see  Injunc- 
tion, 297. 

Waiver  of  conversion,  see  Judgment,  58; 
Tbial,  736. 

Denial  of  jury  trial  in  action  of  trover,  see 
.    JUBY,  44. 

Conversion  as  larceny,  see  Labcent. 

Action  for  false  imprisonment  because  of 
arrest  and  imprisonment  of  defendant 
in  action  of,  see  Limitation  of  Ac- 
tions, 182. 

Pleading  in  action  for  conversion,  see 
Pleim>ing,  2. 

Sufficiency  of  complaint  in  action  of  con- 
version, see  Pleading,  175. 

Allegation  as  to,  see  Pleading,  375-379. 

Admissions  in  answers  in  action  for  con- 
version, see  Pleading,  88. 

By  conditional  vendor,  see  Sale,  242. 

i^uestion  for  jury,  see  Tbial,  205. 

/.  Right  of  action. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Action  by  foreign  corporation  for  conver- 
sion, see  Cobpobations,  449. 

Wife's  right  of  action  for  conversion  of 
husband's  property,  see  Husband  and 
Wife,  165. 

1.  One  who  permits  his  property  to  be 
incorporated  by  a  contractor  in  a  municipal 
•electrical  plant  and  thereby  become  a  part 
of  the  realty  cannot  maintain  trover  for  it 
fbut  can   recover  only   its  reasonable  value. 

AUis-Chalmers  v.  Atlantic,  52:  561,   144  N. 
W.  346,  164  Iowa,  8. 

2.  A  cause  of  action  in  conversion  in 
;  favor  of  the  plaintiff  is  not  stated  in  a  com- 
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plaint  which  alleges  that  at  the  time  of  the 
conversion  the  title  and  possession  of  the 
property  were  in  plaintifl's  husband.  Ray- 
mond V.  Blancgrass,  15:  976,  93  Pac.  648, 
36  Mont.  449. 

3.  A  creditor  cannot,  on  the  theory  that 
he  is  proceeding  by  creditors'  bill,  sue  per- 
sons who  have  converted  his  debtor's  prop- 
erty, and  obtain  a  judgment  against  them, 
as  if  he  were  the  owner  of  the  cause  of  ac- 
tion. Raymond  v.  Blancgrass,  15:  976,  93 
Pac.  648,  36  Mont.  449. 

4.  A  joint  finder  of  a  package  contain 
ing  legal  tender  coins  may  maintain  trover 
to  recover  possession  of  his  share  from  his 
companion,  who  takes  charge  of  the  entire 
property,  and  refuses  to  divide  it.  Weeks 
V.  Hackett,  19:  1201,  71  Atl.  858,  104  Me. 
264.  (Annotated) 
By  agent. 

5.  A  sales  agent  who  delivers  property 
to  a  vendee  subject  to  the  approval  of  the 
sale  by  his  principal,  with  the  understand- 
ing that  it  is  to  be  returned  to  him  in  case 
the  contract  is  disproved,  has  such  an  in- 
terest in  it  that  he  may  maintain  an  action 
for  conversion  in  case  the  purchaser  refuses 
to  return  it  to  hin  upon  disapproval  of 
the  sale.  Gunzburger  v.  Rosenthal,  26:  840, 
75  Atl.  418,  226  Pa.  300.  (Annotated) 
By  landlord. 

6.  A  stipulation  in  a  farm  lease  that 
straw  shall  not  be  removed  from  the  prem- 
ises gives  the  landlord  no  interest  therein 
during  the  continuance  of  the  term,  which 
will  entitle  him  to  an  action  for  conversion 
in  case  of  its  removal  by  the  tenant.  Mun- 
ier  V.  Zachary,  18:  572, 'll4  N.  W.  525,  138 
Iowa,  219. 

For  irliat. 

Suing  in  conversion  for  failure  to  transfer 

bank  stock  on  books,  see  Banks,  13. 
To  recover  property  transferred  by  invalid 

assignment,  see  Contbacts,  602. 
For  conversion  of   lottery  ticket,  see  Lot- 

teby,  2. 

7.  Trover  will  not  lie  for  money  alleged 
to  have  been  converted  after  being  deposited 
in  a  savings   bank.     Wright  v.   Holmes,  3:  • 
769,  62  Atl.  507,  100  Me.  508. 

8.  Trover  will  lie  to  recover  money  s'^ 
long  as  it  is  capable  of  being  identified. 
Hazelton  v.  Locke,  20:35,  71  Atl.  661,  104 
Me.   164. 

9.  Trover  will  not  lie  by  a  state 
manager  of  an  insurance  company,  who  has 
appointed  an  agent  to  secure  applications 
and  collect  premiums,  to  recover  a  premium 
which  the  agent  has  collected,  and  which  he 
refuses  to  pay  over,  where  the  contract  does 
not  require  him  to  keep  the  money  collected 
intact,  and  he  is  entitled  to  commissions  on 
premiums  collected  and  paid  over.  Hazel- 
ton  V.  Locke,  20:  35,  71  Atl.  661,  104  Me.  164. 

(Annotated) 
10.  The  payee  of  checks  may  maintain 
trover  against  one  who  takes  them  upon 
the  indorsement  of  the  former's  special 
agent  without  authority  to  make  the  in- 
dorsement. Blum  v.  Whipple,  13:  211,  80 
N.  E.  501,  194  Mass.  253.  (Annotated) 
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11.  Trover  may  be  maintained  by  the 
maker  of  a  negotiable  promissory  note 
against  the  payee,  after  the  same  is  fully 
paid,  if  the  payee,  having  the  note  in  his 
possession,  refuses  to  deliver  it  to  the  maker 
upon  demand,  or  if,  after  payment,  the 
payee  disposes  of  the  note.  Long  v.  Mcin- 
tosh, i6:  1043,  59  S.  E.  779,  129  Ga.  660. 

(Annotated) 

12.  Trover   lies   for   the   recovery   of   tax 

receipts  alleged  to  be  of  value  to  the  plain- 

tiflr.     Vaughn   v.  Wright,  45:  785,  78  S.  E. 

123,  139  Ga.  736.  (Annotated) 

b.  Conversion;  xchat  constitutes. 

1.  In  general. 

(See  also  .same  heading  in  Digest  L.R.A. 
1-10.) 

Right  to  waive  tort  and  sue  in  contract  for 
conversion,    see   Action   or   Suit,    83. 

Conversion    by   bailee,    see   Bailment,    13. 

Conversion  of  bonds  by  brokerage  firm,  see 
Bankruptcy,  23. 

Proof  against  bankrupt  estate  of  claim  for 
property  converted,  see  BANKBxn^TCY, 
114. 

Federal  court  following  state  decision  as  to 
right  to  waive  tort  and  sue  on  con- 
tract,  see   Courts,    322. 

Damages  in  case  of  conversion  by  carrier, 
see  Damages,  290,  290a. 

Conversion  by  executor,  see  Executors  and 
Administrators,    79. 

Sufficiency  of  evidence  to  show  conversion, 
see  Evidence,  2300. 

Venue  of  action,  see  Venue,  8. 

13.  Conversion  is  any  distinct  act  of 
dominion  wrongfully  exerted  over  another's 
personal  property,  in  denial  of  or  inconsist- 
ent with  his  rights  therein.  Aylesbury 
Mercantile  Co.  v.  Fitch,  23:  573,  99  Pac. 
1089,  22  Okla.  475. 

14.  The  sale  of  a  portion  of  a  stock  of 
goods  for  which,  on  becoming  indebted  *to 
a  wholesaler,  the  retailer  thereof  executed 
a  note  secured  by  a  chattel  mortgage,  with 
a  contemporaneous  written  agreement  un- 
der which  he  and  his  creditor  entered  jointly 
into  possession  of  the  stock  for  the  purpose 
of  selling  it  at  retail  to  liquidate  the  debt, 
at  prices  less  than  its  value,  or  the  negli- 
gent use  of  the  unsold  portion  by  such 
creditor  while  so  in  possession,  or  the  un- 
authorized exclusion  of  the  debtor  from  the 
store  except  during  business  hours,  when 
he  returned  and  assisted  in  conducting  the 
business  under  the  contract, — does  not  con- 
stitute a  cause  of  action  for  conversion,  but 
one  for  breach  of  contract.  Aylesbury  Mer- 
cantile Co.  V.  Fitch,  23:  573,  99  Pac.  1089, 
22  Okla.  475.  (Annotated) 

15.  A  creditor  who  takes  exclusive  pos- 
session of  a  stock  of  goods  upon  which  the 
debtor  has  executed  a  mortgage  to  secure 
the  debt,  with  a  contemporaneous  written 
agreement  for  joint  possession  for  the  pur- 
pose of  selling  them  to  liquidate  the  debt, 
is  guilty  of  conversion,  where  the  posses- 
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sion  is  not  justified  by  any  contingency 
provided  for  in  the  mortgage,  and  is  taken 
over  the  protest  of  the  debtor.  Aylesbury 
Mercantile  Co.  v.  Fitch,  23:  573,  99  Pac. 
1089,  22  Okla.  475. 

16.  A  conversion  occurs  where  a  special' 
deposit  payable  to  the  state  treasurer  i»- 
paid  by  the  bank  to  other  persons.  .  State  t. 
Ross,  42:  601,  104  Pac.  596,  106  Pac.  1022,  55- 
Or.  450. 

17.  The  sale  by  a  broker  of  stocks  pur- 
chased and  carried  on  margin  for  a  custom- 
er, without  notice  to  or  consent  by  him  or 
default  on  his  part  which  will  justify  it,  is- 
a  conversion  rendering  him  liable  in  trover 
for  their  value.  Mullen  v.  J.  J.  Quinlan  &. 
Co.  24:  511,  87  N.  E.  1078,  195  N.  Y.  109. 

18.  A  woman  for  the  destruction  of 
whose  property  by  fire  checks  are  made  pay- 
able to  herself  and  her  husband  may,  in 
case  he  forges  her  name  upon  them  and 
sells  them  to  a  bank,  or  delivers  them  to  it 
for  collection,  receiving  the  proceeds,  hoM 
the  bank  liable  for  the  wrongful  conversioni 
of  the  property.  Kaufman  v.  State  Sav. 
Bank,  18:  630,  114  N.  W.  863,  151  Mich.  65. 

( Annotated  )> 

19.  One  who  procures  another  who  is 
mentally  incapacitated  to  transact  business, 
to  draw  checks  upon  her  bank  account,  and. 
obtains  the  money  thereon  fram  the  bank, 
is  lialble  to  the  drawer,  or  to  her  personal, 
representatives  in  the  event  of  her  death,, 
as  for  a  wrongful  conversion  of  the  money 
so  obtained,  the  same  as  if  he  had  obtained* 
it  directly  from  her.  Meyer  v.  Doherty, 
13:  247,  113  N.  W.  671,  133  Wis.  398, 

20.  Factors  who  sell  property  which  is 
subject  to  chattel  mortgage  in  another  state, 
from  which  it  is  shipped,  and  account  for 
the  proceeds  to  their  consignor,  without  no- 
tice of  the  mortgage,  are  not  liable  to  the 
mortgagee  as  for  a  conversion.  J.  T.  Far- 
gason  Co.  v.  Ball,  50:  51,  159  S.  W.  221, 
128  Tenn.  137.  (Annotated) 

21.  The  mere  purchase  of  a  crop  upon 
which  another  has  a  lien  is  not  of  itself 
destructive  of  the  lien  so  as  to  give  the- 
lienor  a  right  of  action  against  the  purchas- 
er for  the  wrongful  conversion  of  the  prop- 
erty. Windham  v.  Stephenson,  19:  giOj  47 
So.  280,  156  Ala.  341. 

22.  A  sheriff  who  takes  from  a  prisoner 
in  his  custody  property  rightly  belonging  to 
the  prisoner,  and  thereafter  surrenders  it  to 
another,  in  disregard  of  the  prisoner's  rights, 
and  in  recognition  of  an  adverse  claim  as- 
serted by  the  other,  is  guilty  of  a  conver- 
sion, and  becomes  liable  in  trover,  without 
any  precedent  demand  for  a  return  of  the 
property.  Bell  v.  Carter,  19:  833,  164  Fed. 
417,  90  C.  C.  A.  555.  (Annotated), 
By   carrier. 

See   also   infra,    30-35. 

23.  A  common  carrier  which  receives 
goods  for  transportation  from  one  appar- 
ently the  rightful  owner  is  not  liable  as  for 
a  conversion,  in  an  action  brought  by  the 
true  owner,  unless  the  latter  intervenes  be- 
fore the  goods  are  delivered,  and  demands- 
them  or  gives  notice  of  his  right  to  the  prop- 
erty in  question  and  of  his  intention  to  en- 
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force  it.     Shelnut  v.  Central  of  Georgia  R. 
Co.  18:494,  62  S.  E.  294,  131  Ga.  404. 

( Annotated ) 

24.  A  carrier  is  not  liable  for  conversion 
for  negligently  injuring  property  delivered 
to  it  for  transportation,  if  it  is  not  wholly 
destroyed.  Parsons  v.  United  States  Ex- 
press Co.  25:  842,  123  N.  W.  776,  144  Iowa, 
745. 

25.  A  carrier  is  not  guilty  of  conver- 
sion of  live  stock  injured  when  in  its  pos- 
session for  transportation  by  disposing  of 
it  to  the  highest  bidder,  if  the  consignee, 
who  is  also  the  consignor,  refuses  to  receive 
it  when  it  is  tendered  to  him.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  V.  Rankin,  45:  529, 
156  S.  W.  400,  153  Ky.  730. 

26.  A  carrier  wliich  sells  goods,  al- 
though perishable,  without  notice,  when  it 
is  practicable  to  give  such  notice,  is  guilty 
of  conversion,  and  liable  for  the  value  of 
the  goods  at  the  time  of  such  dereliction  of 
duty.  Alabama  G.  S.  R.  Co.  v.  McKenzie, 
45:  18,  77*  S.  E.  647,  139  Ga.  410. 

27.  A  carrier  which,  upon  refusal  of  the 
owner  to  accept  goods,  because  of  delay  in 
the  transportation,  disposes  of  them,  is 
guilty  of  a  conversion  which  will  render  it 
liable  to  the  owner  for  their  value.  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Pfeifer,  22:  1107,  119 
S.  W.  642,  90  Ark.  524. 

28.  A  carrier  which,  upon  refusal  of  a 
consignee  to  take  a  consignment,  ships  the 
property  out  of  the  state  and  sells  it,  is 
guilty  of  conversion  where  the  statute  pro- 
vides that,  under  such  circumstances,  the 
property  shall  be  sold,  and  notice  given  to 
consignor  and  consignee;  since,  even  if 
there  is  no  market  where  the  freight  is, 
the  sale  must  be  made  within  the  state. 
Chesapeake  &  O.  R.  Co.  v.  Saulsberrv  12: 
431,  103  S.  W.  254,  126  Ky.  179. 

29.  An  inspection  of  property  shipped 
by  a  common  carrier  in  sealed  cars,  un- 
authorizedly  permitted  by  such  carrier  at 
the  point  of  destination,  in  consequence  of 
which  the  consignor,  who  was  also  the  con- 
signee, was  prevented  from  consummating 
a  contemplated  sale  thereof,  does  not  amount 
to  a  wrongful  delivery  by  the  common  car- 
rier, so  as  to  make  it  liable  for  the  value 
of  the  property  as  for  a  conversion  thereof. 
Dudley  v.  Chicago,  M.  &  St.  P.  R.  Co. 
3:  1 135,  52  S.  E.  718,  58  W.  Va.  604. 

(Annotated) 

2.   Refusal  to  deliver. 


(See  also   same   heading   in  Digest   L.R.A. 
1-10.) 

See  also  Cabbiebs,  831;   Tbial,  613. 

30.  A  carrier  is  guilty  of  conversion 
which  refuses  to  deliver  goods  to  the  con- 
signee, who  tenders  the  freight  due  ac- 
cording to  the  weight  of  the  property  trans- 
ported, which  is  the  correct  manner  of  as- 
certaining it,  although  a  larger  amount  is 
called  for  by  the  waybill,  and  it  holds  the 
property  to  secure  correction  by  a  connect- 
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ing   carrier.     Brown    v.   Philadelphia,   B.   k, 
W.  R,  Co.  32:  189,  36  App.  D.  L.  221. 

(Annotated) 

31.  A  railroad  company  which  has  ha- 
bitually permitted  a  consignee  to  receive 
his  property  from  its  freight  depot  at  his 
convenience,  furnishing  him  a  key  for  that 
purpose,  is  guilty  of  conversion  which  will 
render  it  liable  for  the  value  of  the  prop- 
erty lost,  if,  upon  the  starting  of  a  con- 
flagration in  the  town  which  threatens  the 
depot,  it  refuses  to  permit  him  to  take  the 
key,  which  prevents  his  securing  the  prop- 
erty before  the  fire  reaches  it.  O'Donnell 
V.  Canadian  P.  R.  Co.  50:  1172,  84  Atl.  10U2, 
109    Me.    500.  (Annotat.-di 

32.  After  a  shipper  of  goods  consigned 
to  shipper's  order  has  elected  to  treat  the 
property  as  converted  on  account  of  the 
carrier's  wrongful  neglect  or  refusal  to  de- 
liver according  to  his  order,  and  has  noti- 
fied the  carrier  of  such  election,  he  is  no 
longer  under  obligation  to  defend  suits  re- 
lating to  the  property,  or  to  aid  the  carrier 
in  disposing  of  it.  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Schriver.  4:  1056,  84  Pac.  119,  72  Kan. 
550. 

33.  A  consignee  of  goods  damaged  in 
transit  in  an  amount  which  equals  or  ex- 
ceeds the  freight  bill  on  the  damaged  goods 
is  entitled  to  their  possession  without  pay- 
ment of  freight;  and  the  carrier's  refusal 
to  deliver  the  goods  to  the  consignee  upon 
demand  constitutes  a  conversion.  Missouri 
P.  R.  Co.  v.  Peru- Van  Zandt  Implement  Co. 
6:  1058,  85  Pac.  408,  73  Kan.  295. 

( Annotated ) 

34.  Refusal  of  a  connecting  carrier  to 
surrender  freight,  at  least  after  a  reasonable 
time  to  ascertain  the  facts,  upon  tender  of 
the  rate  stipulated  for  in  the  carriage 
contract,  which  is  in  excess  of  its  own  por- 
tion of  the  through  rate,  because  of  a  way- 
bill in  its  possession  calling  for  a  larger 
sum,  which  is  subsequently  admitted  to  be 
a  mistake,  is  a  conversion  for  which  trover 
will  lie,  Beasley  v.  Baltimore  &  P.  R.  Co. 
6:  1048,  27  App.  D.  C.  595.  (Annotated) 

35.  A  consignee  may  rightfully  demand 
from  a  common  carrier  the  delivery  of  goods 
without  payment  of  freight,  where  the  car- 
rier has  negligently  delayed  delivery,  so 
that  the  damages  occasioned  by  such  delay 
exceed  the  amount  of  freight  due  for  the 
transportation  of  the  goods;  and  a  refusal 
by  the  carrier  to  surrender  possession  upon 
such  demand  is  wrongful  and  amounts  to  a 
conversion.  Missouri  P.  R.  Co.  v.  Peru-Van 
Zandt^  Implement  Co.  6:  1058,  85  Pac.  408, 
73  Kan.  295.  (Annotated) 

c.  Demand;  tender. 

(See  also   same   heading   in  Digest   L.R.A. 
1-70.) 

See  also  supra,  22. 

36.  In  an  action  brought  against  a  land- 
owner to  recover  damages  for  the  alleged 
wrongful  conversion  of  a  building  erected 
ujon   her   land  by   another,  a   demand   and 
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refusal  sufficient  to  lay  a  foundation  for 
the  action  are  shown  wliere  it  appears  from 
testimony  given  by  the  defendant  in  a  pro- 
ceeding liad  before  the  commencement  of  the 
suit,  that  she  then  resisted  the  claim  made 
to  the  building  by  the  trustee  in  bankruptcy 
of  the  i>erson  who  erected  the  structure. 
King  V.  Morris  (N.  J.  Err.  &  App. )  14: 
439,  68  Atl.  162,  74  N.  J,  L.  810. 
Necessity  •£. 

37.  A  demand  is  not  necessary  to  charge 
officers  of  a  trust  company  for  converting 
state  funds  to  their  own  use,  if  the  evidence 
shows  that  the  funds  were  actually  applied 
to  an  unlawful  purpose.  State  v.  Ross, 
42:  601,  104  Pac.  596,  106  Pac.  1022,  55  Or. 
450. 

.38.  A  demand  is  not  necessary  to  perfect 
a  cause  of  action  for  the  conversion  of 
money,  where  the  defendant  originally  ob- 
tained the  money  through  his  wrongful  con- 
duct, and  denies  all  possession  or  appropria- 
tion thereof.  Meyer  v.  Doherty,  13:  247, 
113  N.  W.  671,  133  Wis.  398. 

39.  Tender  of  the  amount  due  is  not 
necessary  to  enable  a  pledgeor  to  maintain 
trover  in  case  the  pledgee  wrongfully  sells 
the  property  to  a  stranger.  Austin  v,  Van- 
derbilt,  6:  298,  85  Pac.  519,  48  Or.  206. 

( Annotated ) 

40.  Tender  of  the  balance  due  on  stocks 
purchased  on  margin,  and  a  demand  for 
their  delivery,  are  not  necessary  to  sustain 
an  action  in  trover  against  the  broker  for 
their  actual  conversion.  Mullen  v.  J.  J. 
Quinlan  &  Co.  24:  511,  87  N.  E.  1078,  195  N. 
Y.  109.  (Annotated) 

//.  Liability;  defenses;  effect  of  suit  or 
recovery. 

(See   also   same   heading   in   Digest  L.R.A. 
1-10.) 

"WiLo  liable  eenerally. 

41.  The  agent  of  a  property  owner,  with 
power  to  change  tenants,  is  guilty  of  conver- 
sion in  case,  during  the  time  for  which  a 
tenant  has  paid  rent,  and  during  his  tempo- 
rary absence,  he  substitutes  another  ten- 
ant, and  places  him  in  possession  of  the 
property  and  effects  of  the  former,  although 
he  does  not  personally  interfere  with  them, 
if  collusion  on  his  part  in  the  conversion 
of  the  property  by  the  other  tenant  may  be 
inferred  or  deduced  from  all  the  facts  and 
circumstances  of  tlie  case.  Bowe  v.  Palmer, 
24:  226,  102  Pac.  1007,  36  Utah,  214. 

(Annotated) 

42.  A  railroad  company  which,  in  pre- 
paring its  right  of  way,  removes  the  lateral 
support  to  land  of  an  adjoining  proprietor, 
so  that  a  portion  of  ft  slips  onto  its  right 
of  way,  is  liable  for  the  value  of  the  soil  in 
case  it  converts  it  to  its  own  use.  Lang- 
horne  v.  Turman,  34:  211,  133  S.  W.  1008, 
141  Ky.  809. 

Common    carrier. 

Admissibility  of  evidence  under  general  de- 
nial, see  Evidence,  2462. 

43.  Mere  refusal  of  a  consignee  to  take  j 
a  -consignment  upon  its  arrival  at  destina- 
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tion  gives  the  carrier  no  right  to  convert  tlie 

property  to  its  own  use,  and  dispose  of  it 

contrary  to  law.     Chesapeake  &  O.  R.  Co.  v. 

Saulsberry,  12:  431,  103  S.  W.  254,  126  Ky. 

179. 

Defenses. 

Custom  of  architect  to  retain  plans  as  de- 
fense to  action  for  possession  thereof, 
see  Custom,  7. 

Necessity  of  pleading  defense,  see  Pleia^d- 
ING,  494. 

44.  A  tenant  who  has  removed  straw 
from  the  farm  in  violation  of  his  contract 
cannot  escape  liability  for  its  value  in  an 
action  for  conversion  by  offering  to  return 
it.  Munier  v.  Zachary,  18:  572,  114  N.  W. 
525,  138  Iowa,  219.  (Annotated) 

45.  The  fact  that  mortgagees  of  per- 
sonalty have  sold  it  in  the  bona  fide  belief 
that  they  have  become  the  absolute  owners 
will  not  preclude  them  from  defending  an 
action  for  damages  for  the  wrongful  sale 
of  the  property  on  the  ground  of  a  power 
of  sale  which  they  were  entitled  to  exer- 
cise as  mortgagees.  DeVerges  v.  Sandeman, 
3  B.  R.  C.  902  [1902]  1  Ch.  579.  Also  Re- 
ported in  71  L.  J.  Ch.  N.  S.  328,  50  Week. 
Rep.  404,  86  L.  T.  N.  S.  269,  18  Times  L. 
R.   375. 

46.  That  a  purchaser  of  property  who, 
upon  taking  possession,  disposed  of  barrels 
of  a  tenant  found  on  the  premises,  thought 
they  were  mere  rubbish,  does  not  relieve 
him  from  liability  for  the  full  amount  of 
loss  in  case  they  were  in  fact  filled  with 
valuable  material.  Poggi  v.  Scott,  51 :  925, 
139  Pac.  815,  167  Cal.  372. 

47.  Acceptance  by  the  pledgee  of  a  por 
tion  of  the  proceeds  of  the  sale  of  the 
pledged  goods,  with  knowledge  that  they 
had  been  wrongfully  sold,  is  not  a  waiver  of 
the  conversion,  where  the  receipt  given  for 
the  proceeds  expressly  stipulated  that  the 
payment  should  not  operate  as  a  ratification 
of  the  sale,  or  as  a  relinquishment  of  any 
of  the  pledgee's  rights.  State  use  of  Hart- 
Parr  Co.  V.  Robb-Lawrence  Co.  16:  227,  115 
N.   W.  846,  17   N.  D.  257. 

48.  Defendant's  acquiescence  in  a  judg- 
ment in  replevin  in  his  favor  for  a  return 
of  the  property,  which  fails  to  give  alter- 
native relief  for  its  value,  does  not  preclude 
him  from  maintaining  an  action  to  recover 
for  the  conversion  of  the  property  in  case 
it  is  not  returned  according  to  the  judg- 
ment. Caldwell  v.  Ryan,  16:  494,  108  S.  W. 
533,  210  Mo.  17. 

49.  The  giving  of  collateral  security  for 
state  funds  converted  by  the  officers  of  a 
trust  company  with  which  they  were  de- 
posited does  not  condone  the  offense  of  the 
conversion.  State  v.  Ross,  42:  601,  104  Pac. 
596,   106  Pac.   1022,  55  Or.  450. 


TRUCKMEN. 


As  common  carriers,  see  Carriers,  10. 
Municipal    regulation    of,    see    MuNiciPAl. 
Corporations,   177. 
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TRUST    COMPANY. 

See  Banks. 


TRUST  DEED. 


For  benefit  of  creditors,  see  Assignment 
FOB  Creditors. 


♦  •» 


TRUSTEE   PROCESS. 

See  Gabnishment. 

♦  «  » 


TRUSTEES. 

In  bankruptcy,  see  Bankruptct,  III. ;  Elec- 
tion OF  Remedies,  23,  24. 

Of  charities,  see  Charities. 

Of  corporations,  see  Corporations,  IV.  g. 

Of  town,  see  Towns,  IV. 

In  general,  see  Trusts,  II. 

Negotiability  of  note  to  trustee,  see  Bnxs 
and  Notes,  49. 

Notice  to  trustee  of  municipality  as  notice 
to  municipality,  see  Notice,  63. 

Township  trustee  as  land  owner  entitled  to 
consent  or  remonstrance  against  public 
improvement,  see  Public  Impbove- 
ments,  14. 


TRUST    FUNDS. 


Assets  of  insolvent  corporation  as,  see  Elec- 
tion OF  Remedies,  12. 


TRUSTS. 

I.  In     general;     (^cation;     validity; 
termination,  1—66. 

a.  In  general,  1—7. 

b.  Express     or    declared    trusts; 

precatory  trusts,  8—31. 

c.  Parol  trust;  statute  of  frauds, 

32-36. 

d.  Implied,  constructive,  and  re- 

sulting  trusts,   37—63. 

e.  Revocation,   64. 

f.  Termination;       release;       dis- 

charge, 65,  66.  * 
II.  Trustees,  67—128. 

a.  Appointm-ent ;     capacity;     res- 

ignation;   removal;    number, 
67-77. 

b.  Rights,     powers,     duties,    and 

liabilities,    78—128. 
III.  Interest  and  liability  of  cestui  que 
trust;     rights     of     creditors; 
spendthrift  trust,  129—138. 
•  o.  In  general,   129—133. 

b.  Rights     of     creditors;     spend- 
thrift trusts,   134—138. 
Digest  1-52  I..RJ^.(N.S.) 


IV.  Liability  of  trust  estate  generallyf 
139-142. 
V.  Rights  and  liabilities  of  transfer- 
ees;    following     trust     property, 
143-151. 

VI.  Trust  certificates. 

In  land  granted  by  individual  to  state  for 
state  university,  see  Adverse  Posses- 
sion, 39. 

For  payment  of  annuity,  see  Annuities^  4, 

In  assets  of  insolvent,  see  Assignme.\t  rOB 
Creditors,   lo,   16. 

In  bank  deposit,  see  Banks,  65-68,  70. 

In  land  devoted  to  burial  purposes,  see 
Cemeteries,  1,  2,  4. 

Charitiable  trusts,  see  Chabities;  Pebpe- 
txhties,  IV. 

For  voting  stock,  see  Contracts,  115;  Cor- 
porations, 377-382. 

Conveyance  to  trustee  for  use  and  benefit 
of  grantor,  see  Deeds,  70. 

In  separate  property  in  favor  of  community, 
see  Husband  and  Wife,  70. 

In  property  of  insolvent  partnership  for 
creditors,  see  Partnership,  35,  37. 

When  action  to  enforce,  accrues,  see  Action 
OR  Suit,  13. 

Adverse  possession  of  trust  property,  see 
Adverse  Possession,  24-26. 

Eflfect  of  continued  possession  by  grantor 
to  create  trust  for  benefit  of  wife  mar- 
ried after  the  conveyance,  see  Adverse 
Possession,  35. 

Assignment  in  trust  to  pay  creditors,  see 
Assignment  for  Creditors. 

Breach  of  trust  by  painting  second  portrait 
of  person  without  permission,  see  Con- 
tracts, 15. 

Eflfect  of  contract  to  establish  interest  or 
trust  in  property  within  meaning  of 
statute  of  frauds,  see  CoNTBAors,  252. 

Remedy  for  breach  of  contract  to  employ 
one  in  position  of  trust,  see  Contracts, 
697. 

Restoration  on  repudiation  by  wife  of  con- 
veyances to  her  by  husband  as  trustee, 
see  Contracts,  737,  738. 

Payment  of  solicitor's  fees  out  of  trust 
estate,  in  proceeding  by  heir  to  annul 
ancestor's  bequest  to  charity,  see  Costs 
and  Fees,  26. 

Jurisdiction  as  to  trust  matters.  Bee 
Courts,  II.  a,  5. 

Construction  of  clause  in  deed  to  church 
trustees,  see  Covenants  and  Condi- 
tions, 10. 

Jurisdiction  of  equity,  see  Equity,  I.  d. 

Suit  by  beneficiary  to  compel  conveyance 
of  legal  title  to  him  and  to  cancel  in- 
valid instruments,  see  Equity,  93. 

Restitution  of  cash  received  as  condition  of 
relief  to  beneficiary  of  trust  from  con- 
tract, see  Equity,  131. 

Estoppel  of  municipality  to  deny  its  trust 
character,  see  Estoppel,  20. 

Fraudulent  grantee  as  trustee,  see  Fraud- 
ulent Conveyances,   23,  24. 

Enforcing  provision  in  will  as  to  appoint- 
ment of  guardian  for  child  as  a  power 
in  trust,  see  Guabdian  and  Wabd,  3. 
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For  married  woman,  see  Covenants  and 
Conditions,  34;   Husband  and  Wife, 

n.  g. 

Property  left  in  trust  for  incompetent  per- 
son, see  Incompetent  Pearsons,  9,  40. 

Injunction  against  one  holding  legal  title 
in  trust  for  public  to  prevent  exclusion 
of  riparian  owner  from  shore  of  navi- 
gable water,  see  Injunction,  214. 

Diverting  to  other  uses  building  erected  for 
public  library  with  money  contributed 
by  private  individual,  see  Injunction, 
311. 

Assignment  of  insurance  policy  to  trustees 
to  be  named  in  will  of  assignor,  see 
Insirance,   447,   460,   461,   463. 

Representation  of  unborn  children  by 
trustees  of  deed  of  settlement,  in  action 
to  determine  construction,  see  Judg- 
ment, 220. 

Life  estates,  see  Life  Tenants. 

Limitation  of  actions  as  to,  see  Limitation 
of  Actions,  II.  d;  III.  d. 

Monopolistic  trusts,  see  Monopoly  and 
Combinations. 

Acceptance  by  city  of  gift  in  trust  for 
special  purpose,  see  Municipal  Corpo- 
rations, 305. 

Right  of  child  to  enforce  trust  agreement 
made  with  parent  for  child's  benefit, 
see  Parties,  84. 

Suspension  of  alienation,  see  Perpetuities. 

Demurrer  to  bill  to  rescind  contract  be- 
tween trustees  and  beneficiary,  see 
Pleading,  446. 

Conveyance  in  trust  by  religious  society, 
see  Religious  Societies,  18. 

Taxation  of  trust  funds,  see  Taxes,  27,  93. 

Interpleader  to  determine  which  of  several 
taxing  districts  is  entitled  to  tax  trust 
estate,  see  Interpleader,  66, 

Deed  of  trust  as  will,  see  Wills,  11. 

Effect  of  codicil  to  withdraw  property  from 
operation  of  trust  created  by  will,  see 
Wills,  129. 

Repugnance  between  provisions  of  will  cre- 
ating trust,  see  Wills,  147. 

Fiduciary  relation  between  corporation  and 
its  officers,  see  Corporations,  IV.  g,  4. 

Fiduciary  relation  of  majority  to  minority 
stockholders,  see  Corporations,  263, 
264. 

Fiduciary  capacity  of  agent,  see  Principal 
andAgent,  99-107. 


I.  In  general;  creation;  validity; 
termination. 


a.  In  general. 

(See   also   same   heading   in    Digest   L.R.A. 
1-10.) 

Assignment   in   trust  to  pay   creditors,   see 

Assignment  for  Creditors. 
Declaration  of  trust  signed  by  trustee  alone, 

see  Contracts,  294. 
Proceeds  of  property  turned   into  cash   by 

thief,  as  trust  fund  for  true  owner,  see 

Equity,  71. 
Digest  1-52  L.R.A.(N.S.) 


Insurance  in  his  own  name  by  agent  upon 
goods  in,  his  possession  as  trust  fund 
for  principal,  see  Insurance,  817. 

Agreement  for  secret  commission  as  creat- 
ing trust  for  principal,  see  Principal 
AND  Agent,  IClg. 

1.  A  trust  cannot  exist  where  the  same 
person  possesses  both  the  legal  estate  and 
the  beneficial  interest.  Doan  v.  Parish  of 
the  Ascension,  7:  11 19,  64  Atl.  314,  103  Md. 
662. 

2.  The  legislature  cannot,  legitimately, 
abrogate  the  right  to  have  a  trust  in  prop- 
erty carried  out  according  to  the  purpose 
of  the  settlor,  and  an  enactment  which,  in 
its  letter,  might  seem  otherwise,  is  not  to 
be  construed  as  attempting  to  do  so  unless 
the  contrary  is  unavoidable.  Re  Upham, 
48:  1004,  140  N.  W.  5,  152  Wis.  275. 

3.  The  English  statute  of  uses  (Stat. 
27  Henry  VIIL,  chap.  10)  was  not  in  force 
in  the  state  of  Virginia  after  the  year  1792, 
and  has  never  been  adopted  in  any  form  as 
part  of  the  law  of  West  Virginia.  Blake 
v.  O'Neal,  16:  1147,  61  S.  E.  410,  63  W.  Va. 
483.  (Annotated) 

4.  A  valid  trust  in  property,  created 
with  intention  expressed  or  necessarily  im- 
plied that  it  shall  endure  for*  a  specified 
time  and  for  specified  objects,  is  due  to  be 
carried  out  according  to  such  intent.  Re 
Upham,  48:  1004,  140  N.  W.  5,  152  Wis.  275. 

5.  A  father  settled  property  upon  trust 
(subject  to  the  proviso  as  to  marriage 
thereinafter  contained)  to  pay  the  income 
to  a  daughter  for  life  after  she  should 
have  attained  the  age  of  twenty-six  years, 
or  be  married  under  that  age  with  such 
consent  as  thereafter  was  required,  and 
after  her  death  to  hold  in  trust  for  her 
issue,  if  any,  and  if  not,  then  ov.er.  By  a 
subsequent  clause  it  was  provided  that  if 
the  daughter  should  marry  under  the  age 
of  twenty-six  without  the  consent  of  the 
settlor  during  his  life,  and  after  his  death 
without  tlie  consent  of  his  wife  during  her 
widowhood,  and  after  her  second  marriage 
or  death  without  the  consent  of  the  trustees, 
or  if  the  daughter  should,  either  before  or 
after  the  age  of  twenty-six,  marry  a  person 
other  than  a  person  born  of  English,  Welsh, 
or  Scottish,  or  of  Greek  parents,  then  the 
trust  declared  should  cease  and  determine. 
The  settlor,  who  had  reserved  a  power  of 
revocation  and  alteration,  subsequently  al- 
tered the  original  settlement  by  revoking 
the  clause  relating  to  marriage  without 
consent,  and  provided  in  lieu  thereof  that 
if  the  daughter  should  marry  without  his 
consent  during  his  life,  or  after  his  death 
and  during  the  lives  of  his  wife  and  sons 
marry  without  the  united  consent  of  all 
three  while  living  or  of  the  survivors  or 
survivor  of  them,  then  the  trust  should 
cease  and  determine;  and  further  declared 
that  the  consents  or  consent  required  to  the 
marriage  of  the  daughter  should  apply  to 
every  marriage  contracted  by  her  during 
the  livea  of  the  persons  referred  to  or  of  the 
survivor  of  them.  Held,  that,  reading  the 
provisions   of   the   original   settlement   and 
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of  the  subsequent  deed  together,  the  condi- 
tion as  to  consent  was  not  limited  to  a 
marriage  under  twenty-six,  but  remained  in 
force  during  the  whole  life  of  the  daughter, 
provided  that  the  persons  who  were  to  give 
the  consent,  or  any  of  tliem,  were  living. 
Re  Whiting's  Settlement,  4  B.  R.  C.  10, 
[1905]  1  Ch.  96.  Also  Reported  in  21 
Times  L.  R.  83. 

Ezeoution  of  trust  by  statute  ef  nses. 
See  also  infra,  16,  27,  28. 

6.  The  statute  of  uses  of  the  state  of 
West  Virginia  (Code  of  1899,  chap.  71,  §  14; 
Code  of  1906,  §  3033)  executes  only  uses 
created  by  deeds  of  bargain  and  sale,  deeds 
of  lease  an4  release,  covenants  to  stand 
seised,  or  covenants  operating  as  covenants 
to  stand  seised,  and  has  no  application  to 
uses  created  by  will  or  instruments  other 
than  those  mentioned  therein.  Blake  v. 
O'Neal,  i6:  1147,  81  S.  E.  410,  63  W.  Va.  483. 

(Annotated) 

7.  A  conveyance  by  the  trustee  to  the 
remainderman  is  not  necessary,  under  a 
grant  to  him  for  the  use  of  a  certain  per- 
son for  life  and  after  his  death  to  make 
title  to  his  heir,  since,  upon  the  termination 
of  the  life  estate,  the  statute  will  execute 
the  use  in  the  remainderman.  Smith  v. 
Proctor,  2:  172,  51  S.  E.  889,  139  N.  C.  314. 

b.  Express  or  declared  trusts;  precatory 
trusts. 

(See  also   same  heading  in   Digest  L.R.A. 

1-10.) 

8.  The  interest  of  the  grantor  in  the 
property  is  terminated  by  the  execution  of 
a  deed  of  personal  estate  in  trust,  its  ac- 
knowledgment for  registry,  and  delivery 
by  the  grantor  to  one  of  the  trustees,  and 
its  acceptance  by  him  without  condition. 
Uall  V.  Hall,  21:  533,  63  S.  E.  420,  109  Va. 
117. 

9.  Failure  to  establish  a  perfect  gift 
inter  vivos  does  not  preclude  the  donee  from 
showing  and  having  enforced  a  perfected, 
valid  trust.  Harris  Bkg.  Co.  v.  Miller,  i: 
790,  89  S.  W.  629,  190  Mo.  640. 
Creation. 

In  funds  due  member  of  benefit  society,  see 
Garnishment,  21. 

By  conveyance  to  trustees  of  religious  de- 
nomination, see  Religious  Societies, 
23. 

See  also  infra,  43. 

10.  A  voluntary,  express  trust  is  not  cre- 
ated by  a  letter  from  a  widow  to  the  cestui 
que  trust,  stating  that  her  husband  has 
conveyed  their  homestead  to  her  on  con- 
dition that  at  her  death  it  shall  go  to  the 
cestui  que  trust,  where  the  law  gave  her, 
upon  the  death  of  the  husband,  an  absolute 
title  to  the  property  by  right  of  survivor- 
ship. Loomis  V.  Loomis,  i:  312,  82  Pac.  679, 
148  Cal.  149. 

11.  No  trust,  but  merely  a  personal  lia- 
bility of  the  children,  is  created  by  a  will 
directing  them  to  provide  testator's  hus- 
band with  necessities  and  take  good' care  of 
him  the  remainder  of  his  life,  and  making 
Digest  1-52  L.R.A.(N.S.) 


such  support  a  lien  on  property  devised  tc 
them.  Merchants'  Nat.  Bank  v.  Crist,  23: 
526,  118  N    W.  394,  140  Iowa,  308. 

12.  A  continuing  trust  for  educational 
and  religious  purposes  is  created  by  a  con- 
veyance of  land  by  the  owners  to  specified 
persons  and  their  successors  in  trust  for  the 
purposes  "iiereinafter  mentioned  and  de- 
clared," to  have  and  to  hold  to  them  and 
"their  successors  in  ofiice  forever  in  trust, 
that  they  shall  erect  and  build,  or  cause  to 
be  built,  thereon,  two  academies  or  semi- 
naries, and  also  to  build  a  house  or  place  of 
worship  for  the  use  of  the  members  of"  a 
specified  church.  Harris  v.  Brown,  2:  828, 
52  S.  E.  610,  124  Ga.  310. 

13.  A  devise  to  the  vestry  of  a  parish,  to 
be  used  for  such  church  purposes  as  the  rec- 
tor of  said  church  shall  or  may  direct,  cre- 
ates no  trust,  but  is  for  the  corporate  pur- 
poses of  the  vestry,  and  vests  the  absolute 
title  in  it.  Doan  v.  Parish  of  the  Ascension, 
7:  1119,  64  Atl.  314,  103  Md.  662. 

(Annotated) 

14.  No  trust  for  the  heirs  and  represent- 
atives of  the  son  after  the  death  of  the 
life  tenant  is  created  by  a  bequest  to  one 
for  life  and  in  trust  for  the  support  and 
maintenance  of  testator's  son  until  he  shall 
attain  a  certain  age,  and  which  directs  that, 
after  the  death  of  the  life  tenant,  all  the 
estate  so  bequeathed  shall  pass  to  the  son 
and  his  heirs  forever.  Seabrook  v.  Grimes, 
16:  483,  68  Atl.  883,  107  Md.  410. 

15.  A  trust  for  the  payment  of  debts  is 
created  by  the  will  of  a  person  whose  es- 
tate will  be  wholly  absorbed  by  their  pay- 
ment, in  case  the  law  takes  its  course,  di- 
recting that  all  of  testator's  just  debts  be 
paid  as  soon  as  can  be  done  without  injury 
to  his  estate,  establishing  an  annuity  to  be 
paid  from  the  estate  for  an  indefinite  time, 
blending  real  and  personal  property  into  one 
common  mass,  -  mpowering  Tie  executors  to 
sell  either  and  give  good  titles  and  carry 
on  the  business  of  the  estate,  specifying  the 
order  in  which  real  estate  shall  be  disposed 
of,  and  limiting  his  wife  to  support  with  a 
life  estate  only  in  what  remains  after  pay- 
ment of  debts.  Gordon  v.  McDougall,  5:  355, 
37  So.  298,  84  Miss.  715.  (Annotated) 

16.  A  deed  by  which  land  is  granted, 
bargained,  and  sold  in  fee  simple,  to  one 
person  for  the  use  of  another,  creates  a  trust 
which  is  not,  by  the  W.  Va.  statute 
of  uses,  nor  any  principle  of  common  law, 
executed  in  the  cestui  que  trust.  Blake  v. 
O'Neal,  16:  1 147,  61  S.  E.  410,  63  W.  Va. 
483.  (Annotated) 

17.  The  insertion  in  a  deed  of  property 
to  a  city  of  the  clause,  "upon  the  express 
condition  that  said  premises  shall  be  forever 
held  and  used  for  the  purpose  of  erecting 
and  maintaining  a  public  library  thereon," 
does  not  indicate  an  intention  to  create  a 
condition  which  will  subject  the  property  to 
forfeiture  for  nonfulfilment,  rather  than  a 
trust  which  the  court  will  enforce.  Ashuo- 
lot  Nat.  Bank  v.  Keene,  9:  758,  65  Atl.  826, 
74N.  H.  148.  (Annotated) 

18.  A  trust  enforceable  in  equity  arises 
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where,  with  the  assent  of  the  beneficiary, 
one  who  could  not  acquire  an  interest  in  a 
benefit  certificate  because  not  bearing  the 
necessary  relationship  to  the  member  agrees 
to  pay  the  dues  and  make  advances  to  the 
member  in  consideration  of  the  agreement 
with  the  member  tliat  the  benefit  fund 
shall  be  collected  for  his  benefit.  Kerr  v. 
Crane,  40:  692,  98  N.  E.  783,  212  Mass.  224. 

( Annotated ) 

19.  No  enforceable  trust  in  stock  is  cre- 
ated by  a  letter  informing  the  beneficiary 
that  he  might  be  glad  of  the  foresight  of  the 
trustee,  wiio  owned  the  stock,  in  retaining 
it  for  the  future  benefit  of  the  beneficiary, 
accompanied  by  a  transfer  of  the  stock  to 
the  name  of  the  trustee,  "attorney  for"  the 
beneficiary,  where  the  trustee  continued  to 
receive  the  dividends  on  the  stock,  subse- 
quently repudiated  the  trust  and  caused  the 
stock  to  be  retransferred  to  his  own  name. 
Paine  v.  Paine,  12:  547,  67  Atl.  127,  28  R.  I. 
307.  (Annotated; 
Deposit    in    bank    as     declaration     of 

trust. 
Bank's  duty  as  to  trust  funds,  see  Banks, 

77-79. 
Precatory   trust. 

20.  A  trust  is  created  by  a  bequest  of 
money  to  trustees  of  a  school,  the  income 
of  which  testator  states  "I  wish"  to  be  ex- 
pended in  a  certain  manner.  Pembroke 
Academy  v.  Epsom  School  Dist.  37:  646,  75 
Atl.  100,  75  N.  H.  408. 

21.  No  personal  interest  is  conferred  on 
the  legatee  by  a  will  giving  property  to  one 
to  divide  as  seems  to  her  best,  "as  I  have 
told  her  my  wishes."  Fitzsimmons  v.  Har- 
mon, 37:  400,  81  Atl.  667,  108  Me.  456. 

22.  Where,  by  statute,  a  will  must  be  in 
writing,  a  devise  to  one  "to  divide  as  seems 
to  her  best,  as  I  have  told  her  my  wishes," 
is  incapable  of  enforcement,  and  establishes 
merely  a  resulting  trust  for  the  benefit  of 
the  heirs  at  law.  Fitzsimmons  v.  Harmon, 
37:  400,  81   Atl.  667,   108  Me.  456. 

23.  No  trust  in  favor  of  the  testatrix 
daughter  is  created  by  a  will  wherein  the 
testatrix,  after  bequeathing  all  her  estate 
of  every  kind  to  a  named  grandson  to  have 
and  to  hold  to  him,  his  heirs,  and  assigns, 
to  his  and  to  their  own  proper  use,  benefit, 
and  behoof  forever,  stated  that  "it  is  my 
intention  to  make  no  provision  .  .  .  for 
jny  daughter,"  as  "in  my  judgment"  she 
"will  be  more  amply  provided  for"  by  the 
devisee  than  she  "could  be  by  me."  Floyd 
V.  Smitii,  37:  651,  51  So.  537,  59  Fla.  485. 
Validity   in   general. 

Of  charitable  trust,  see  Charities. 

24.  That  a  testator  places  property 
under  the  control  of  trustees,  free  from  the 
jurisdiction  of  the  probate  court,  does  not 
invalidate  the  trust  if  the  public  at  large 
has  no  interest  in  it  and  it  does  not  vio- 
late public  policy.  Ackerman  v.  Fichter, 
46:  221,   101  N.  E.  493.  179  Ind.  .'^92. 

25.  Ignorance    of    the    beneficiary    of    a 
trust  by  one  who  transferred  certificates  of 
insurance  on  his  life  to  another  on  condition  i 
that  she  share  the  p'oceeds  with  the  bene-  j 
ficiary,  until  after  the  transfer  was  made, 
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will  not  defeat  the  trust  if  the  donee  had 
knowledge  of  it  at  the  time  the  transfer 
was  made,  especially  where  the  one  creating 
the  trust  retained  possession  of  the  certifi- 
cates to  the  time  of  his  death,  during  which 
time  the  donee  undertook  to  carry  out  the 
provisions  of  the  trust.  Clark  v.  Callahan, 
10:  616,  66  Atl.  618,  105  Md.  600. 

( Annotated ) 
Partial  invalidity. 

26.  A  valid  trust  as  to  personalty  must 
fall  with  an  illegal  trust  as  to  realty, 
where  the  two  are  so  connected  by  the  will 
creating  them  as  to  constitute  one  general 
scheme,  which  would  necessarily  fail  if  the 
one  were  retained  and  the  other  rejected. 
Re  Rong,  26:  825,  123  N.  W.  471,  109  Minn. 
191. 

Uncertainty   and  indefiniteness. 
Of  charitable  trust,  see  Charities,  I.  d. 
Active;  passive;   naked;  voluntary. 

27.  A  devise  of  real  estate  to  a  trustee 
in  trust  for  testator's  son  for  a  term  of 
years,  with  directions  to  the  trustee  to  col- 
lect the  rent  and  apply  it  to  certain  pur- 
poses named,  is  active,  so  as  not  to  be 
affected  by  the  statute  of  uses.  Jones  v. 
Jones,  25:  424,   123  S.  W.  29,  223  Mo.  424. 

28.  A  devise  of  real  estate  in  trust  to 
allow  testator's  son  to  have  an  estate  for 
twenty  years,  and  if,  at  the  expiration  of 
that  time,  he  is  capable  of  prudent  owner- 
ship, to  have  a  fee,  and  if  not,  to  permit 
him  to  continue  his  use  and  ownership 
for  life  with  remainder  over,  creates  a  dry 
trust,  which  is  executed  in  the  cestui  que 
trust  by  the  statute  of  uses;  and  it  is  im- 
material that  the  trustee  is  directed  to  pay 
the  taxes  on  the  property  from  the  income 
of  other  property  if  the  son  fails  to  do  so. 
Jones  v.  Jones,  "^25:  424,  123  S.  W.  29,  223 
Mo.   424. 

Executory  or  executed. 
See  also,  supra,  6,   7,   16,   28. 

29.  A  gift  to  a  woman  in  trust  for  her- 
self and  children  "born  and  to  be  born" 
creates  an  executory  trust,  and  one  which 
cannot  be  executed  by  a  division  of  the  trust 
estate  among  the  beneficiaries  until  the 
death  of  such  woman,  since  until  such  death 
the  possibility  of  issue  is  not  extinct.  Re 
Dougan,  48:  868,  77  S.  E.  158,  139  Ga.  351, 

(Annotated) 

30.  A  valid,  executed  trust  is  established 
by  depositing  a  fund  in  bank,  and,  upon  ad- 
vice as  to  the  method  of  transferring  the 
fund  to  the  cestui  que  trust,  taking  back 
and  indorsing  to  him  a  certificate  of  deposit, 
and  then  notifying  the  bank  and  cestui  que 
trust  that  the  certificate  is  held  by  the  de- 
positor for  the  latter,  although  the  depositor 
retains  the  right  to  use  the  income  during 
life.  Harris  Bkg.  Co.  v.  Miller,  i:  790,  89 
S.  W.  629,  190  Mo.  640. 

31.  A  deed  to  one,  his  heirs  and  assigns, 
in  trust,  to  stand  seised  and  possessed  of 
a  certain  portion  of  the  property  for  the 
use  and  benefit  of  a  certain  person  for  life, 
and  at  his  death  to  transfer  it  to  certain 
other  persons,  provided  that  the  grantor 
is  to  have  the  use  and  enjoyment  of  the 
property  during  his  lifetime,  is  not  a  cove- 
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naiit  to  stand  seised  to  uses,  but  is  an  ex- 1  an  action  to  have  the  latter  declared  a  trtis- 


ecutory  trust.     Steele  v.  Smith,  29:  939,  66 
S.  E.  200,  84  S.  C.  464. 

c.  Parol  trust;  statute  of  frauds. 

(Sec  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Oral  agreement  to  take  title  to  real  prop- 
erty and  to  sell  as  agent  of  real  owner, 
see  Contracts,  323. 

Effect  of  part  performance  to  take  parol 
trust  out  of  statute  of  frauds,  see  Con- 
TBACTS,  323,  324. 

Parol  proof  of  trust,  see  Evidence,  VI.  i. 

Taking  title  to  real  estate  under  verbal 
promise  to  sell  it  for  benefit  of  real 
owner,  see  Pleading,  621. 

See  also  supra,  22;  infra,  44,  52;  Con- 
tracts, 260. 

32.  A  trust  in  a  fund  in  bank  may  be 
established  by  parol.  Harris  Bkg.  Co.  v. 
IMiller,  i:  790,  89  S.  W.  629,  190  Mo.  640. 

33.  A  conveyance  secured  by  one  in  pur- 
•auance  of  a  parol  agreement  by  which  the 
jproperty  is  to  be  subdivided  and  sold,  the 
.purchase  money  paid  out  of  the  proceeds, 
-and  the  profits  divided  and  the  portion  re- 
maining unsold  at  a  certain  date  recon- 
veyed,   is  held   in   trust  for   all   parties   in- 

^terested,  and  the  grantee  cannot  refuse  to 
account  on  the  theory  that  the  agreement 
is  void  because  not  in  writing.  Floyd  v. 
-Duffy,  33:  8S3,  69  S.  E.  993,  68  W.  Va.  339. 

(Annotated) 

34.  An  express  trust  with  respect  to  real 
•estate  may  not  be  created  or  declared  by 
iparol,  but,  if  a  parent  conveys  a  tract  of 
3and  to  her  son  for  his  benefit  and  also  the 
benefit  of  his  brother,  and  for  more  than  ten 
years  subsequently  they  occupy  the  land  as 
tenants  in  common,  the  brother  tilling  the 
farm  and  making  lasting  and  valuable  im- 
provements thereon  under  a  claim  of  owner- 
ship,   the    grantee    conceding    during    that 

f)eriod  that  his  brother  owns  one  half  the 
and,  the  heirs  of  the  grantee  will  not  be 
permitted  to  disturb  the  brother  in  his  pos- 
session and  title  to  an  undivided  one  half 
of  the  real  estate,  notwithstanding  there  is 
mo  written  evidence  of  a  trust  or  of  the 
ibr-other's  title,  and  none  was  ever  executed. 
Harman  v.  Fisher,  39;  157,  134  N.  W.  246. 
;90  Ueh.  688. 

35.  An  enforceable  trust  is  created  by 
ithe  holder  of  a  note  indorsing  upon  it  a  di- 
;rection  to  pay  it  to  another  at  the  death 
of  the  holder,  to  whom  ownership  and  con- 
■trol  during  life  is  reserved,  delivering  it  to 
.a  bank  with  parol  directions  to  carrj-  out 
the  instructions,  and  informing  the  maker 
-of  the  assignment,  although  no  notice  is 
.given  to  the  assignee.  Howard  v.  Marshall, 
.51:  1208,   160   S.  W.  775,  156  Ky.  20. 

( Annotated ) 

36.  An  attorney,  having  merely  a  parol 
•agreement  for  an  interest  in  land  the  title 
tt»  which  he  is  employed  to  clear,  cannot, 
vipou  the  settlement  of  the  suit  and  convey- 


tee  for  his  benefit,  where  he  never  took  pos- 
session so  as  to  be  entitled  to  enforce  specific 
performance  of  his  agreement.  Jackson  v. 
Stearns,  5:  390,  84  Pac.  798,  48  Or.  25. 

(Annotated) 

d.  Implied,  constructive,  and  resulting 
trusts. 

(See   also   same  heading   in    Digest   L.R.A. 

1-70.) 

Estoppel  to  enforce,  See  Estoppel,  147,  265. 

Implied  trusts. 

37.  No  implied  or  constructive  trust  can 
be  raised  upon  breach  of  an  express  contract 
to  convey  real  estate.  Arnold  v.  Hall,  44: 
349,  129  Pac.  914,  72  Wash.  50. 

3S.  A  purchaser  from  a  trustee,  with 
notice,  actual  or  constructive,  of  the  trust, 
holds  as  trustee  for  the  beneficiaries.  Har- 
ris v.  Brown,  2:  828,  52  S.  E.  610,  124  Ga. 
310. 

39.  The  relation  of  trustee  and  cestui 
que  trust  exists  between  the  liolder  of  the 
legal  title  to  shares  of  stock  and  the  bene- 
ficial owner,  notwithstanding  that  they 
never  stood  in  the  relation  of  vendor  and 
purchaser,  that  there  was  no  contract  be- 
tween them,  and  that  the  beneficial  owner 
never  requested  the  nominal  owner  to  be- 
come his  trustee.  Hardoon  v.  Belilios,  3 
B.  R.  C.  355,  [1901]  A.  C.  118.  Also  Re- 
ported in  70  L.  J.  P.  C.  N.  S.  9,  49  Week. 
Rep.  209,  83  L.  T.  N.  S.  573,  17  Times  L.  R. 
126. 

40.  A  bank  which,  to  save  a  debt  owing 
it  by  a  creamery  company,  takes  an  assign- 
ment of  its  property,  and  undertakes  to 
carry  out  its  contract  to  receive  the  milk 
of  patrons,  convert  it  into  butter,  deduct  a 
certain  portion  of  the  proceeds  for  its  serv- 
ices, and  turn  the  remainder  over  to  the 
patrons,  holds  such  remainder  as  tlie  prop- 
erty of  the  patrons  until  it  is  paid  over. 
Emigh  V.  Earling,  27:  243,  115  N.  W.  128, 
134  Wis.  565. 

41.  No  implied  trust  in  favor  of  a  hus- 
band who  purchases  and  pays  for  property 
and  takes  a  deed  in  the  wife's  name  is  cre- 
ated under  a  statute  providing  that  as  be- 
tween husband  and  wife,  where  one  pays  the 
purchase  money  and  the  other  takes  the 
title,  a  gift  will  be  presumed,  but  that  a 
resulting  trust  in  favor  of  the  one  paying 
the  consideration  may  be  shown  if  it  appears 
inequitable  for  the  donee  to  enjoy  the  bene- 
ficial interest, — merely  because  the  husband, 
at  the  time  he  made  the  presumptive  gift, 
hoped  and  believed  that  the  wife  would  per- 
mit him  to  participate  in  the  beneficial  in- 
terest of  the  property,  and  a  quarrel  has 
occurred.  Vickers  v.  Vickers,  24:  1043,  65 
S.   E.   885,    133   Ga.    3^3.  (Annotated) 

42.  The  equitable  ownership  of  the  copy- 
rights obtained  by  a  member  of  a  monastic 
brotherhood,  and  of  the  proceeds  of  his 
literary  labors,  vested  in  the  order  under 
an  agreement  in  the  constitution  that  the 


ance  of  the  property  to  defendant,  maintain   gains  and  acquisitions  of  members  shall  be- 
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long  to  the  order,  and  as  to  both  the  mem- 
bers stood  in  the  position  of  a  trustee.  Or- 
der of  St.  Benedict  v.  Steinhauser,  52:  459, 
34  Sup.  Ct.  Rep.  932,  234  U.  S.  640,  08 
L.  ed.  1512. 

Constructive  trusts  generally. 
Bank  taking  money  for  draft  when  insolv- 
ent as  trustee  ex  maleficio,  see  Banks, 
206. 
Estoppel  to  set  up,  see  Estoppel,  3. 
Impressing  share  of  heir  with  constructive 
trust  because  of  his  fraud  in  frustrat- 
ing decedent's   intention   to  give   prop- 
erty to  third  person,  see  Estoppel,  195. 
Laches  as  defense  to,  see  Limitation  of  Ac- 
tions, 38. 
See  also  supra,  37;  Contracts,  260. 

43.  Use  of  trust  property  in  violation  of 
the  trust,  by  a  trustee  under  an  express 
trust,  in  the  purchase  of  land  which  is  con- 
veyed to  another,  who  has  notice  of  the 
trust,  creates  a  constructive,  and  not  an  ex- 
press, trust  in  the  latter.  Newman  v.  New- 
man, 7:  370,  55  S.  E.  377,  60  W.  Va.  371. 

44.  One  who  takes  title  to  real  property 
under  a  parol  agreement  to  sell  the  same 
as  an  agent,  and  sella  it  and  receives  the 
money  therefor,  is  liable  to  the  grantor  for 
the  proceeds.  Logan  v.  Brown,  20:  298,  95 
Pac.   441,    20    Okla.    334.  (Annotated) 

45.  An  agent  who  purchases  real  estate 
which  he  has  been  orally  employed  to  buy 
for  another  will  be  considered  in  equity  as 
holding  the  property  in  trust  for  his  princi- 
pal, although  he  purchases  with  his  own 
money,  subject  to  reimbursement  for  liis 
proper  expenditures  in  that  regard.  John- 
son V.  Hay  ward,  5:  112,  103  N.  W.  1058,  74 
Neb.  157.  (Annotated) 

46.  An  agreement  by  a  man  to  invest  the 
separate  property  of  his  wife  in  the  pur- 
chase of  land  makes  him  a  trustee  of  the 
land  for  her  benefit  to  the  extent  of  the 
money  so  invested.  Sparks  v.  Taylor, 
6:  381,  90  S.  W.  485,  99  Tex.  411. 

(Annotated) 

47.  No  constructive  trust  arises  under  a 
deed  by  a  man  to  his  wife  of  the  homestead 
property  with  a  proviso  that  after  her  death 
it  is  to  go  to  another,  where,  under  the  law, 
she  takes,  upon  his  death,  absolute  title  to 
the  property  by  right  of  survivorship. 
Loomis  V.  Loomis,  i:  312,  82  Pac.  679,  148 
Cal.  149.  (Annotated) 

48.  A  child  who,  upon  receiving  from  her 
father  a  conveyance  of  land,  deeds  land 
owned  by  lier  to  him  with  the  understand- 
ing that  it  is  to  be  her  sister's  portion, 
agreeing  that,  if  the  father  dies  without 
having  the  deed  recorded,  it  shall  be  re- 
turned to  her,  and  she  shall  then  convey 
the  property  to  the  sister,  but  who  intends 
not  to  comply  with  the  request,  will,  in 
case  the  father  dies  without  conveying  the 
property  to  the  sister,  be  held,  with  re- 
spect to  her  share  of  the  property  as  heir 
of  the  father,  as  a  constructive  trustee  for 
the  fiister.  Grossman  v.  Keister,  8:  698,  79 
N.  E.  58,  223  111.  69.  (Annotated) 

49.  No  constructive  trust  arises  in  fa- 
vor of  a  customer  of  a  stockbroker  as  to 
the  proceeds  of  stock  sold  for  him  when  the 
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broker  was  financially  embarrassed,  if  there 
was  nothing  to  show  that  the  broker  knew 
that  he  was  insolvent  when  he  made  the 
sale.  Furber  v.  Dane,  27:  808,  90  N.  E.  859, 
204  Mass.  412. 

50.  A  tenant  or  agent  whose  duty  it  is 
to  pay  the  tax  on  land  and  who  neglects  to 
do  so,  but  allows  the  property  to  become  de- 
linquent for  nonpayment  of  taxes,  and  to  be 
sold  to  the  state  at  a  sheriff's  sale,  and,  in 
a  suit  by  the  state  to  sell  the  property  for 
the  benefit  of  the  school  fund,  redeems  it  in 
his  own  name,  takes  such  title  as  lie  there- 
by acquires  from  the  state  in  trust,  for  the 
benefit  of  his  landlord  or  principal.  Blake 
V.  O'Neal,  16:  1147,  61  S.  E.  410,  63  W.  Va. 
483. 

51.  A  transaction  by  which  a  religious 
society,  for  the  purpose  of  disposing  of  un- 
used and  unproductive  property,  which  it 
has  been  unable  to  do  otiierwise,  conveys  it 
to  a  stranger,  taking  mortgages  for  its  full 
value,  Upon  condition  that  he  shall  care  for 
and  rent  the  property,  pay  the  rent  to  the 
society,  and  reconvey  it  in  case  he  cannot 
effect  a  lease,  is  not  so  unconscionable  as  tO' 
require  him  to  account  as  trustee  for  the 
prottts  in  case,  after  caring  for  the  prop- 
erty for  a  number  of  years,  he  sells  it  at  a 
large  advance  in  price.  Lafayette  Street 
Church  Soc.  v.  Norton,  39:  906,  95  N.  E.  819, 
202  N.  Y.  879.  (Annotated  1 

52.  The  fact  that  one  taking  a  convey- 
ance of  property  from  a  religious  asso- 
ciation is  a  brother  and  partner  of  one  of 
the  trustees  does  not  prevent  his  becoming' 
a  purchaser  of  the  property,  or  establish  a 
relation  of  confidence  between  the  parties 
which  would  uphold  a  parol  promise  to 
hold  the  property  in  trust  for  the  asso- 
ciation, against  the  terms  of  the  absolute 
conveyance.  Lafayette  Street  Church  Soc. 
V.  Norton,  39:  906,  95  N.  E.  819,  202  N.  Y. 
379. 

53.  A  member  of  a  committee  to  pur- 
chase a  site  for  a  fire  department  repair 
shop,  who  purchases  land  in  the  vicinity  in* 
which  the  committee  is  considering  a  pur- 
chase, and  has  it  sold  to  the  city  through 
a  third  person  as  a  subterfuge,  will  be  held 
to  have  purchased  for  the  city,  so  that  the 
city  is  entitled  to  recover  all  the  profits 
realized  by  him  from  the  transaction. 
Minneapolis  v.  Canterbury,  48:  842,  142  N. 
W.  812,  122  Minn.  301.  (Annotated) 

54.  An  attorney  is  not,  after  the  rela- 
tionship of  attorney  and  client  has  ceased,, 
precluded  from  purciiasing  land  from  a 
purchaser  upon  a  foreclosure  sale,  by  the 
mere  fact  that  at  some  previous  date  he 
had  been  attorney  for  the  mortgagor,  and 
where  he  has  done  so  he  will  not  l)e  de- 
clared a  trustee  of  the  land  for  his  former 
client,  in  the  absence  of  any  fraud  or  the 
use  or  abuse  of  information  derived  while 
the  relation  of  attorney  and  client  existed 
and  there  was  no  duty  resting  upon  him 
inconsistent  with  the  purchase.  Harrison 
V.  Murphey,' 49:  1059,  135  Pac.  1137,  39 
Okla.  548. 

55.  A  contract  made  between  the  state 
and    a   publishing   company,   by    which   the- 
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latter  is  to  print,  stereotj'pe,  bind,  and  de- 
liver a  certain  number  of  volumes  of  the  re 
ports  of  the  supreme  court  of  the  state  for 
an  agreed  compensation,  docs  not  create  :t 
fiduciary  relation  between  the  parties.  State 
V.  State  Journal  Co.  9:  174,  106  N.  W.  434, 
75  Neb.  275. 

56.  A  grantee  with  notice,  of  one  who 
has  agreed  to  convey  the  property  to  an- 
other in  consideration  of  his  furnishing  him 
a  home  for  life,  may  be  decreed  to  hold  the 
property  subject  to  the  riglit  of  the  promisee 
to  have  a  fee-simple  title  conveyed  to  him 
«pon  his  fully  performing  his  contract, 
l^ewman  v.  French,  18:  218,  116  N.  W.  468, 
138   Iowa,  482. 

57.  A  corporation  which  sells  stock  of 
another  corporation,  which  it  owns,  to  it  for 
money  which  it  borrows  on  a  rating  by  a 
mercantile  agency  on  a  false  report  made 
to  the  secretary  of  state  by  an  officer  of 
the  latter  corporation,  which  was  in  fact 
insolvent,  who  was  also  an  officer  of  the 
former,  so  that  it  was  chargeable  with  his 
acts,  holds  the  money  received  to  the  use 
of  the  one  making  the  loan.  Dime  Sav. 
Bank  v.  Fletcher,  35:  858,  122  N.  W.  540, 
158  Mich.  162.  (Annotated) 
—  indnoing  third  person  to  act  or  re- 
frain from  act. 

58.  A  decedent's  estate  will  be  impressed 
with  a  trust  in  the  hands  of  the  heir  where, 
to  prevent  decedent  from  deeding  property 
to  claimant,  the  heir  induced  her  to  make 
a  promissory  note  in  favor  of  claimant,  pay- 
able after  her  death,  signing  the  note  as 
comaker,  and  executing  a  will  in  claimant's 
favor.  Tyler  v.  Stitt,  12:  1087,  112  N.  W. 
1091,  132  Wis.  656. 

59.  Where  a  testator  is  induced  to  make 
an  apparently  absolute  legacy  by  a  promise, 
express  or  implied,  on  the  part  of  the  leg- 
atee, that  he  will  transfer  the  legacy  to 
another,  although  no  express  trust  is  cre- 
ated, and  although  the  legatee,  at  the  time 
of  the  promise,  intended  no  fraud,  a  court 
of  equity  may  interfere  to  prevent  a  wrong, 
and  declare  the  legatee  a  trustee  ex  male- 
ficio  for  the  protection  of  the  testator's 
intended  beneficiary.  Winder  v.  Scholey, 
33:  995,   93   N.    E.    1098,    83   Ohio    St.    204. 

( Annotated ) 

Secret  trnst. 

Estoppel  to  deny  trust,  see  Estoppel,  134. 

Resulting  trusts. 

Enforcement  of  trust  as  against  trustee  in 
bankruptcy,  see  Bankbuptct,  64. 

Estoppel  to  enforce,  see  Estoppel,  147,  265. 

Evidence  as  to  intent  in  placing  title  to 
real  estate  in  wife's  name,  see  Evi- 
dence, 976,  1921. 

Where  grant  is  made  to  one  person  and 
cbnsideration  paid  by  another,  see  Hus- 
band AND  Wife,  54. 

See  also  supra,  22,  41. 

60.  No  presumption  of  a  gift  or  advance- 
ment arises  where  a  wife  furnishes  the  pur- 
chase money  for  real  estate  and  the  title 
is  taken  in  the  name  of  the  husband,  but 
in  such  case  a  resulting  trust  arises  in  her 
favor,  which  will  be  enforced  in  equity. 
Digest  1-52  I^R.A.(N.S.) 


Wright   V.   WrJght,   26:  i6t,   89    N.   E.   78ff, 
242   111.   71.  (Annotated) 

61.  The  payment  by  a  man  of  part  of 
the  owelty  money,  upon  conveyance  to  his 
wife  for  partition  of  property  in  which  she 
was  interested  as  heir,  does  not  create  a 
resulting  trust  in  his  favor,  since  the  law 
presumes  that  he  intended  it  as  a  gift  to  his 
wife.  Sprinkle  v.  Spainhour,  25:  167,  62 
S.  E.  910,  149  N.  C.  223. 

62.  Money  of  a  wife  invested  in  land  in 
the  husband's  name  is  presumptively  a  gift: 
and,  in  the  absence  of  facts  and  circumstan- 
ces rebutting  the  presumption,  such  as  vio- 
lation of  a  prior  or  contemporaneous  agree- 
ment to  take  the  title  in  the  wife's  name, 
ignorance  of  its  having  been  taken  in  the 
husband's  name,  subsequent  expenditure  of 
the  wife's  money  in  improvements  tliereon, 
an  eflort  on  her  part  to  obtain  the  title  after 
discovery  of  its  condition,  control  of  the 
property  as  her  own  against  the  husband, 
or  the  like,  there  is  no  resulting  trust  in  her 
favor.  Whitten  v.  Whitten,  39:  1026,  74 
S.  E.  237,  70  W.  Va.  422. 

63.  A  parol  agreement  between  two  per- 
sons to  purchase  a  single  tract  of  land  to- 
gether or  in  partnership,  which  purchase 
was  finally  made  by  one  of  them,  who  paid 
the  whole  of  the  purchase  price  and  took  tlie 
title  to  himself,  the  other  simply  agreeing 
to  pay  him  half  thereof  on  demand,  will  not 
give  rise  to  a  resulting  trust  in  favor  of  the 
one  who  contributed  nothing  to  the  payment 
of  the  purchase  money.  Norton  v.  Brink, 
7:  945,  110  N.  W.  669,  75  Neb.  566. 

e.  Revocation. 

(Bee  also   same   heading   in   Digest   L.R.A. 
1-70.) 

See  also  supra,  19.  • 

64.  A  voluntary  trust  properly  executed, 
with  an  intelligent  understanding  of  the 
nature  of  the  act,  is  irrevocable.  Holmes  v. 
Holmes,  38:  645,  118  Pac.  733,  65  Wash.  572. 

/.  Termination;  relecise;  discharge. 

(See  also   same  heading   in   Digest   L.R.A. 
1-70.) 

See  also  supra,  29. 

65.  A  trust  to  hold  property  for  the  life 
of  a  woman  and  distribute  it  among  her 
children  at  her  death  cannot  be  terminated, 
at  the  instance  of  herself  and  her  living 
children,  because  she  has  readied  the  age 
of  seventy  years  and  has  infirmities  which, 
in  the  opinion  of  physicians,  will  prevent 
her  bearing  other  cliildren.  May  v.  Bank 
of  Hardinsburg  &  T.  Co.  48:  865,' 150  S.  W. 
12,  150  Ky.  136.  (Annotated) 

66.  The  conveyance  of  his  property  by 
the  remainderman,  in  case  property  is  de- 
vised in  trust  to  hold  it  for  the  life  of  one 
person  and  convey  the  remainder  to  another, 
will,  whether  he  has  acquired  tlie  legal  title 
or  not,  vest  the  remainder  in  the  grantee; 
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so  that,  upon  the  falling  in  of  the  life  es- 
tate and  termination  of  the  trust,  the  stat- 
ute M'ill  vest  the  use  in  the  grantee,  and 
perfect  his  title  to  the  whole  estate.  Smith 
V.  Moore,  7:  684,  55  S.  E.  275,  142  N.  C.  277. 

II.   Trustees. 

Embezzlement  by  trustee,  see  infra,  139- 
142,  144-146. 

Requiring  turning  over  of  unclaimed  de- 
posits to  receiver  generally  to  be  held 
by  him  as  trustee  for  true  owner,  see 
Action  or  Suit,  51. 

Statute  as  to  turning  over  unclaimed  sav- 
ings bank  deposits  to  receiver  general 
as  trustee  for  true  owner,  see  Consti- 
tutional Law,  283,  436,  777. 

Necessity  of  using  word  "heirs"  in  deed  to 
trustee,  see  Deeds,  31. 

Descent,  upon  infant  children  of  trustee  at 
his  death,  of  trust  estate,  see  Descent 
AND    Distribution,    30. 

Mistake  as  ground  for  relief  in  equity  from 
invalid  agreement  between  trustees,  see 
Equity,  67. 

Evidence  of  declarations  of  trustee,  see  Evi- 
dence,  1349. 

When  action  to  have  persons  declared  trust- 
ees is  barred,  see  Limitation  of  Ac- 
tions,  251. 

Trustees  as  parties,  see  Parties,  II.  a,  6. 

Trustee  named  in  will  as  witness  thereto, 
see  Wills,  36. 

a.  Appointment;  capacity;  resignation; 
removal;   number. 

(See   also   same   heading   in   Digest   L.R.A. 

1-10.) 

Appointment. 

Estoppel  to  complain  of  failure  to  make  cer- 
tain persons  parties  to  proceedings  for 
appointment  of  trustee,   see  Estoppel, 
127. 
Of  executor  or  administrator,  see  Executors 

AND  Administrators,  I. 
Appointment   of   trustee   to   hold  mortgage 
and    collect    payments,    sec    Payment, 
30,  31;  Principal  and  Agent,  75,  76. 

67.  The  appointment  by  a  court  of  gen- 
eral jurisdiction  of  a  trustee  under  a  will, 
the  provisions  of  which  make  a  trustee 
necessary,  upon  petition  of  testator's  widow, 
cannot  be  collaterally  attacked  because  all 
parties  interested  were  not  made  parties 
to  the  proceedings.  Haggin  v.  Straus,  50: 
642,  146  S.  W.  391,  148  Ky.  140. 
^  appointment  to  fill  vacancy. 

OS.  To  fill  a  vacancy  in  a  trusteeship 
created  by  will  it  is  not  necessary  to  make 
all  parties  having  an  interest  in  the  trust 
fund  parties  to  the  proceeding.  Haggin  v. 
Straus,  50:  642,  146  S.  W.  391,  148  Ky.  140. 

69.  A  trust  for  the  erection  of  two  acad- 
emies or  seminaries  and  a  place  of  worship 
for  a  specified  church,  with  the  provision 
that,  in  case  of  vacation  by  death  or  other- 
wise of  one  or  more  of  the  trustees  the 
vacancy  shall  be  filled  "by  the  proper  au- 
thority," is  the  subject  of  equitable  juris- 
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diction,  and  the  superior  court,  exercising 
such  jurisdiction,  may,  where  the  trustees 
named  in  the  instrument  creating  the  trust 
are  no  longer  in  existence,  appoint  succes- 
sors upon  application  of  any  authorized  per- 
son. Harris  v.  Brown,  2:  828,  52  S.  E.  610, 
124   Ga.   310. 

—  Krho    may    apply    to    have    vacancy 

filled. 

70.  That  one  is  a  citizen  and  taxpayer  of 
the  town  and  county  in  which  land  conveyed 
in  trust  for  the  erection  of  academies  or 
seminaries  and  a  place  of  worship  for  the 
use  of  members  of  a  specified  cliurch  is  lo- 
cated does  not  authorize  her  to  file  an  equi- 
table petition  to  have  trustees  appointed  and 
the  trust  protected  after  the  original  trus- 
tees named  in  the  conveyance  have  died. 
Harris  v.  Brown,  2:  828,  52  S.  E.  610,  124 
Ga.  310. 

71.  One  who  owns  a  residence  lot  abut- 
ting on  land  conveyed  in  trust  for  the  erec- 
tion of  two  academies  or  seminaries  and  a 
house  of  worship  for  a  specified  church  Is 
not  such  a  beneficiary  of  the  trust  as  to  be 
authorized  to  file  a  proceeding  to  have  trus- 
tees appointed  and  the  trust  protected, 
where  the  original  trustees  are  no  longer  in 
existence.  Harris  v.  Brown,  2:  828,  52  S.  E. 
610,  124  Ga.  310. 

72.  A  member  of  a  church  of  the  town  in 
which  is  situated  land  conveyed  in  trust  for 
the  erection  of  a  place  of  worship  for  the 
use  of  the  members  of  such  church  and  also 
for  the  erection  of  academies  or  seminaries 
has  such  an  interest  in  the  trust,  where  the 
church  building  has  been  erected  on  tlie  land 
so  conveyed,  as  authorizes  her  to  file  an 
equitable  petition  to  have  trustees  appointed 
after  the  death  of  all  the  trustees  appointed 
by  the  instrument  creating  the  trust,  and  to 
enjoin  an  unauthorized  sale  of  the  property 
by  the  church  authorities.  Harris  v. 
Brown,  2:  828,  52  S.  E.  610,  124  Ga.  310. 

( Annotated ) 

—  ivlio  may  be  appointed. 

73.  A  testamentary  guardian  with  direc- 
tions to  pay  the  income  of  certain  property 
to  testator's  children  during  minority,  and 
distribute  the  property  among  them  when 
they  arrive  at  age,  will,  although  he  can- 
not legally  be  appointed  guardian,  because 
there  is  a  prior  statutory  claimant,  hold 
the  property  as  trustee.  Campbell  v.  Mans- 
field, 45:  446,  61  So.  593,  104  Miss.  533. 

( Annotated ) 

74.  Executors  who  have  discharged  their 
duties,  paid  the  debts  of  the  estate,  and 
made  a  deed  to  the  life  tenant,  subject  to 
the  terms  of  the  will,  the  remainder  estate 
being  vested  in  children  in  esse  of  the  life 
tenant,  are  not  entitled  to  be  appointed 
trustees  for  the  children  born  and  to  be 
born  of  the  life  tenant,  notwithstanding  the 
vested  remainder  estate  is  subject  to  open 
and  admit  any  afterborn  children  of  such 
life  tenant  during  the  continuance  of  the 
life  estate.  Cooper  v.  Mitchell  Investment 
Co.  29:  291,  66  S.  E.  1090,  133  Ga.  769. 
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Resisnation. 

Right  of  testamentary  trustee  to  resign, 
see  Exbx;ltors  and  Administbatoes, 
38. 

Removal. 

75.  Unsuitable  trustees  may  be  removed 
from  the  exercise  of  the  office,  in  the  sound 
discretion  of  the  court.  Barker  v.  Barker, 
i:  8o2,  62  Atl.  166,  73  N.  H.  353. 

76.  The  removal  of  a  trustee  is  not  pre- 
vented by  the  fact  that  he  will  thereby  be 
deprived  of  the  opportunity  of  passing  upon 
his  own  qualification  to  take  a  benefit  under 
the  terms  of  the  trust.  Barker  v.  Barker, 
i:  8o2,  62  Atl.  166,  73  N.  H.  353. 
Chamging  nnmber. 

77.  Equity  may  change  the  number  of 
trustees  from  that  designated  by  the  origi- 
nator of  the  trust  if  changed  conditions  in 
the  estate  render  it  necessary.  Barker  v. 
Barker,  i:  802,  62  Atl.  166,  73  N.  H.  353. 

( Annotated ) 

b.  Rights,  powers,  duties,  and  lidbilUies. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Adverse  possession  against  minor  trustee, 
see  AovixsE  Possession,  12. 

Trustees  in  assignments  for  creditors,  see 
Assignment  fob  Cbeditc«s,  III. 

Bona  fide  purchaser  of  negotiable  paper 
from,  see  Bills  and  Notes,  183,  184. 

Power  of  trustees  for  construction  of  state 
building  as  to  bond  of  contractor,  see 
Bonds,  8,  9. 

Trustees  of  charities,  see  Charities. 

Contribution  by  trustee,  see  Contribution 
AND  Idemnity,  2. 

Right  of  trustee  to  be  indemnified  for  stock- 
holder's liability  incurred  by  him,  see 
Contribution  and  Indemnity,  4. 

Right  to  attorney's  fees  on  foreclosure,  see 
Costs,  25. 

Effect  of  death  of  one  placing  money  in 
hands  of  trustees  on  latter^  authority, 
see  Deiath,  54. 

Estoppel  by  pleading  to  deny  trust  charac- 
ter, see  Estoppel,  20. 

Rights,  powers,  and  duties  of  executors  and 
administrators,  see  Executors  and  Ad- 
ministrators, II. 

Conclusiveness  of  judgment  affecting  trus- 
tee, see  Judgment,  217. 

Running  of  limitations  in  favor  of,  see 
Limitation  of  Actions,  II.  d.  III.  d. 

Running  of  limitations  against  trustee  of 
charitable  trust,  see  Limitation  of  Ac- 
tions, 97,  101. 

Powers  of  trustee  in  mortgage,  see  Mort- 
gage, ,  I.  f . 

Attempt  to  defeat  attachment  execution  be- 
cause of  collusion  between  creditor  and 
cestui  que  trust,  see  Pleading,  528. 

Appointment  of  trustee  to  hold  property 
of  religious  association,  see  Religious 
Societies,  2. 

Provision  that  trustees  need  not  report  to 
court,  contrary  to  provisions  of  statute, 
see  Wills,  9. 
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Corporate  liability  as  trustee  for  treasurer's 
fraudulent  conduct  as  guardian,  see 
Corporations,  113,  114. 

Liability  of  trustee  as  stockholder,  see  Cor- 
porations, 324,  325. 

Liability  of  estate  of  trustee  to  pay  special 
assessment  on  trust  property,  see  Ex- 
ecutors AND  Administrators,  97. 

Description  of  parties  in  action  against 
trustee,  see  Pleading,  596. 

See  also  infra,  136. 

78.  A  compromise,  by  one  holding  cer- 
tificates of  insurance  in  trust  to  share  the 
proceeds  with  another,  of  suits  by  a  third 
person  to  reach  the  proceeds  of  the  cer- 
tificates without  the  knowledge  or  consent 
of  the  beneficiarj',  is  no  defense  to  the  ben- 
ficiary's  claim  for  her  share.  Clark  v.  Cal- 
lahan, 10:  616,  66  Atl.  618,  105  Md.  600. 

79.  Title  to  money  distributed  by  one 
in  whose  hands  securities  were  placed  to 
be  cared  for,  by  the  owner,  who  has  since 
deceased,  to  which  the  owner  consented, 
cannot  be  questioned  after  his  death. 
Mollison  V.  Rittgers,  29:  1179,  118  N.  W. 
512,   140  Iowa,  365. 

80.  The  mere  fact  that  a  director  of 
a  company  holds  his  qualification  shares 
as  trustee  does  not  render  him  accountable 
to  the  cestui  que  tru^t  for  the  remuneration 
received  by  him  as  director,  it  not  being  re- 
ceived by  virtue  of  the  shares  standing 
in  his  name,  but  by  virtue  of  a  separate 
contract  with  the  company.  Re  Dover  Coal- 
field Extension,  Ltd.,  1  B.  R.  C,  307,  [1908] 
1  Ch.  65.  Also  Reported  in  77  L.  J.  Ch. 
N.  S.  94,  98  L.  T.  N.  S.  31,  24  Times  L.  R. 
5,  15  Manson,  51.  (Annotated) 
Title   of   trustee. 

81.  As  between  the  grantor  and  the  trus- 
tee, a  deed  granting,  bargaining,  and  selling 
land  to  a  trustee  for  the  use  of  a  third  per- 
son vests  the  legal  title  in  the  trustee,  un- 
der the  statute  of  grants,  independently  of 
the  statute  of  uses.  Blake  v.  O'Neal,  16: 
1 147,  61  S.  E.  410,  63  W.  Va.  483. 

82.  Under  a  will  providing  that  the  tes- 
tator's residuary  estate  be  devoted  to  a 
charitable  use,  and  that  to  such  end  his 
executor  shall  sell  certain  real  estate  at 
sucli  time  as  in  his  judgment  will  bring 
the  best  price,  but  not  later  than  five  years 
after  his  death,  unless  such  period  shall  be 
extended  by  court  order,  the  legal  title, 
until  the  real  estate  is  actually  sold,  rests 
in  the  executor  as  trustee  by  necessary  im- 
plication, or  in  the  heir  at  law  for  want  of 
the  designation  of  a  trustee  in  the  will; 
and,  if  the  latter,  it  is  not  by  virtue  of  the 
will,  but  by  operation  of  law  on  account  of 
such  failure  of  designation.  Re  Sacrison, 
26:  724,  123  N.  W.  518,  19  N.  D.  160. 
Management    and    disposal    of    tmst 

property,  generally. 

By  executor  or  administrator,  see  Execu- 
tors and  Administrators,  II.  a,  2. 

Execution  of  power  to  manage  property  and 
distribute  income,  see  Powers,  10. 

83.  A  testamentary  trustee  who  is  in- 
structed lo  turn  the  property  over  to  tes- 
tator's son  upon  his  reaching  majority  has 
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no   authority,   after   that   event,    to    release  j        90.  In  executing  the  implied  intent  of  a 
property   of    the   testator   held   by    absolute  ]  trustor,  the  court  may  act  upon  the  inter- 


title,  to  a  debtor  of  the  estate  who  claims 
that  the  property  was  held  merely  as  secu- 
rity for  the  debt.  Anderson  v.  Messinger, 
7:  1094,  146  Fed.  929,  77  C.  C.  A.  179. 

84.  A  testamentary  trustee  for  minor 
cliildren  is  not  obliged  to  obtain  permission 
of  court  to  apply  income  to  their  support 
as  provided  by  the  will,  although  in  the 
will  he  is  denominated  guardian,  and  a 
guardian  would  iiave  to  procure  such  per- 
mission. Campbell  v.  Mansfield,  45:  446, 
(Jl    So.  593,    104  Miss.  533. 

85.  No  equity  is  created  in  favor  of  the 
assignor  of  a  mortgage,  as  collateral  secu- 
rity for  his  debt,  by  his  inducing  testamen- 
tary trustees  of  the  creditor,  after  their 
authority  has  expired,  to  quitclaim  to  him 
tlie  property  which  the  testator  had  bought 
in  under  foreclosure  of  the  mortgage,  on 
the  theory  that  he  held  the  property  in 
trust  to  secure  the  debt;  although  the  debt- 
or, in  consequence  of  the  agreement  for 
such  deed,  continues  his  pajTnents  on  the 
original  debt,  which  payments,  however,  do 
not  much,  if  any,  exceed  the  amount  re- 
maining due  after  crediting  him  with  the 
amount  of  the  bid.  Anderson  v.  Messinger, 
7:  1094,  146  Fed.  929,  77  C.  C.  A.  179. 

86.  To  call  into  activity  the  power  of 
equity  to  control  the  discretion  of  the  trus- 
tee, and  require  equal  advancements  to  all 
the  children,  under  a  will  leaving  testator's 
estate  to  his  widow,  with  the  expressed  de- 
sire that  she  make  advances  "to  the  chil- 
dren" as  circumstances  may  require,  keep- 
ing an  account,  so  that  they  shall  enjoy  as 
nearly  as  possible  in  equal  degree  the  estate, 
it  must  be  shown  that  she  is  acting  in  bad 
faith,  or  has  in  some  matter  abused  the  con- 
fidence reposed  in  her.  Trout  v.  Pratt, 
8:  398,  56  S.  E.  165,  106  Va.  431. 

(Annotated) 
Right  t«  stake  changes  in  trust  prop- 
erty. 
Aa  to  investment,  see  infra,  107-113. 

87.  Collection  of  insurance  on  a  build- 
ing by  a  trustee  who  was  directed  to  pay 
the  income  of  the  property  to  testator's 
children  merely  transforms  the  property 
into  personalty,  the  income  of  which  may  be 
applied  as  directed  in  the  will.  Campbell 
v.  xManstield,  45:  446,  61  So.  593,  104  Miss. 
633. 

88.  One  holding  a  fund  in  trust  to  dis- 
tribute the  income,  and  who  receives  as  in- 
come sliares  of  corporate  stock,  is  entitled 
to  make  such  a  conversion  of  them  into  cash 
as  will  enable  him  to  perform  his  duty  just- 
ly. Green  v.  Bissell,  8:  loii,  65  Atl.  1056, 
79  Conn.  547. 

89.  In  every  trust  in  property,  unless 
accompanied  by  unmistakable  prohibition, 
there  is  an  implied  purpose  that  the  subject 
may,  to  prevent  destruction  thereof  and 
defeat  of  the  trustor's  purpose,  be  changed 
from  one  kind  into  another,  and  the  equiva- 
lent administered  in  place  of  its  ante- 
cedent; but  always  to  the  end  originally 
epecified.  Re  Upham,  48:  1004,  140  2s.  W. 
o,  152  Wis.  275. 
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ests  of  remaindermen,  interests  vested  and 
contingent,  and  interests  of  persons  in  esse 
and  those  in  possibility,  so  as  to  change  the 
title  absolute,  transferring  the  interests  of 
every  nature  from  the  original  subject 
to  its  equivalent.  Re  Upham,  48:  1004,  140 
N.  W.  5,  152  Wis.  275. 

91.  A  trust  created  by  will  for  desig- 
nated persons  cannot  be  changed  by  their 
trustee,  or  the  court,  to  better  promote  the 
interests  of  the  beneficiaries.  The  judgment 
of  the  settlor  in  respect  to  the  matter  ia 
the  law  of  the  trust.  Re  Upham,  48:  1004, 
140  N,  W.  5,  152  Wis.  275. 

92.  Chapter  300,  Wis.  Laws  of  1899,  pur- 
porting to  authorize  conversion  of  realty 
into  personalty  and  administration  of  the 
equivalent,  regardless  of  the  character  of 
the  interests  therein, — vested,  contingent, 
actual,  or  possible, — does  not  apply  to  prop- 
erty held  in  trust  with  specified  directions 
as  to  its  administration  and  disposition. 
Re  Upham,  48:  1004,  140  N.  W.  5,  152  Wis. 
275. 

Sale,  mortgage,  or  partition  of  trust 
property. 

Estoppel  to  question  validity  of  sale  Dy 
trustee,  see  Estoppel,  127. 

Execution  of  power  of  sale  given  trustees, 
see  Powers,  II. 

Subrogation  of  person  furnishing  money  to 
trustee  to  discharge  mortgage,  see  Sub- 
rogation, 14. 

See  also  infra,  101-106,  112,  117,  127,  128. 

93.  One  holding  property  in  trust  to  sell 
and  divide  the  proceeds  is  bound  to  exer- 
cise only  the  care  of  an  ordinarily  prudent 
business  man,  and  cannot  be  held  liable  as 
for  fraud  and  breach  of  trust  if  he  secures 
the  fair  and  reasonable  value  of  the  land. 
Winder  v.  Nock,  3:  415,  52  S.  E.  561,  104  Va. 
759.  .  (Annotated) 

94.  A  power  of  sale  is  implied  from  a 
provision  of  a  will  vesting  real  estate  in 
trustees  with  power  to  "invest  and  manage 
the  same,"  unless  a  contrary  intent  can  be 
found  in  the  will  taken  as  a  whole.  Rob- 
inson V.  Robinson,  32:  675,  72  Atl.  883.  10.3 
Me.   68.  (Annotated) 

95.  Unproductive  real  estate  conveyed 
to  trustees  by  a  residuary  clause  of  a  will 
may  be  sold  by  them  where  express  power 
is  given  for  the  sale  of  productive  real  es- 
tate, the  proceeds  of  which  shall  go  into 
the  residue,  and  no  provision  is  made  for 
the  care  of  such  unproductive  estate,  while 
the  trustees  are  directed,  upon  death  of  one 
of  the  cestuis  que  trvstent,  to  pay  a  portion 
of  the  principal  of  the  residuary  estate  to 
his  descendants.  Robinson  v.  Robinson, 
32:  675,  72  Atl.  883,  105  Me.  68. 

96.  A  will  whereby  a  testator  directs 
that  his  residuary  estate  be  devoted  to  a 
charitable  use,  and  provides  that  to  such 
end  his  executor  shall  sell  certain  real 
estate  at  such  time  as  in  his  judgment  will 
bring  the  best  price,  but  not  later  than  five 
years  after  his  death  unless  such  period 
should  be  extended  by  court  order,  confers 
upon  the  executor  a  power  in  trust  to  sell 
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and  convert  such  real  estate  into  money, 
which  power  may  be  exercised  without  any 
act  on  tlie  part  of  the  heir,  even  though 
he  be  held  to  be,  by  operation  of  law,  a 
trustee  of  the  legal  title  because  of  the  fail- 
ure of  the  testator  to  designate  a  trustee  in 
tiie  will.  Re  Sacrison,  26:  724,  123  N.  W. 
518,  19  N.  D.  160. 

97.  A  trustee  who  has  never  given  the 
bond  required  by  the  order  appointing  him 
is  without  authority  to  execute  a  deed  of 
trust  on  land  forming  part  of  the  trust  es- 
tate. Talley  v.  Ferguson,  17:  1215,  C2  :■'.  E. 
456,  64  W.  Va.  328. 

t)8.  Power  conferred  upon  a  trustee  to 
mortgage  the  trust  property  does  not  in- 
clude power  to  make  a  personal  promise,  on 
behalf  of  the  beneficiaries,  that  they  will 
pay  the  money  secured  by  the  mortgage. 
Hall  V.  Jameson,  12:  1190,  91  Pac.  518,  151 
Cal.  606. 

99.  The  executors  have  power  to  mort- 
gage the  trust  estate  under  a  will  placing 
an  estate  in  their  hands  in  trust  to  use  the 
income  for  the  maintenance  of  testator's 
son,  for  the  accomplishment  of  which  pur- 
pose they  are  given  power  to  manage  the 
property,  sell  land,  or  convey  the  whole  or 
any  part  thereof  as  the  testator  might  him- 
self do,  where,  without  the  mortgage,  the 
income  does  not  exceed  the  necessary  ex- 
penses of  maintaining  the  estate,  while,  by 
means  of  it,  sufficient  to  maintain  the  son 
will  be  secured.  Re  Lueft,  7:  263,  109  N.  W. 
652,  129  Wis.  534.  (Annotated) 

100.  The  joining  of  a  widow  with  the 
trustee  in  a  deed  of  property  placed  in  trust 
by  her  husband,  with  a  direction  that  it  be 
transferred  to  her  upon  her  request  in  writ- 
ing, with  a  recital  in  the  deed  that  they 
had  so  made  it  at  her  special  request,  in 
the  exercise  of  the  power  conferred  upon 
her  by  the  will,  ifi  sufficient  to  convey  a 
good  title  without  the  necessity  of  a  sepa- 
rate conveyance  to  and  by  her.  Haggin  v. 
Straus,  50:  642,  146  S.  W.  391,  148  Ky.  140. 
Lease. 

101.  A  lease  by  trustees  of  land  for  a 
period  of  ninety-nine  yars  does  not  violate 
a  provision  of  a  trust  deed  forbidding  them 
10  sell  r  dispose  of  the  property.  Re  Hub- 
bell.  13:  496,  113  N.  W.  512,  135  Iowa,  637. 

102.  That  the  fee  of  property  held  in 
trust  to  pay  the  income  to  certain  persons 
for  life  and  transfer  the  corpus  to  trustor's 
descendants  upon  the  death  of  the  life  ten- 
ants, and  twenty-one  years  thereafter,  is 
vested  in  the  trustees,  does  not  give  them 
the  same  authority  to  execute  leases  that 
the  trustor  would  have.  Re  Hubbell,  13; 
496,  113  N.  W.  512,  135  Iowa,  637. 

103.  Trustees  to  hold  the  fee  of  property 
and  distribute  the  income  during  the  life  of 
persons  in  being  and  twenty-one  years 
thereafter,  and  then  to  transfer  the  corpus 
to  the  lineal  descendants  of  the  children  of 
the  trustor,  with  power  to  lease,  have  no 
power  to  lease  for  a  term  of  ninety-nine 
years,  which  would,  according  to  the  mor- 
tality tables,  probably  extend  beyond  the 
termination  of  the  tiust  period  by  nearly 
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a  generation,  although  the  property  is  city 
property  of  a  class  which  is  commonly 
leased  for  long  perio.ls,  and  a  better  in- 
come can  be  secured  by  such  lea.se, — at  least 
where  there  is  nothing  to  show  that  a  series 
of  renewable  leases  might  not  have  been 
made  for  periods  within  the  probable  dura- 
tion of  the  trust  with  satisfactory  results. 
Re  Ilubbell,  13:  496,  113  N.  W.  512,  135 
Iowa,   6.37.  (Annotated) 

104.  The  conferring  of  power  upon 
trustees  "during  the  term  of  the  trust" 
does  not  necessarily  negative  power  to  cre- 
ate a  leasehold  term  extending  beyond  the 
termination  of  the  trust.  Re  Upham,  48: 
1004,   140  N.   W.  5,  152   Wis.  275. 

105.  Where  the  "entire  control,  man- 
agement, and  charge"  of  city  realty  is 
"committed"  to  a  trustee,  primarily,  to 
administer  it  so  as  to  produce  by  rentals 
the  greatest  practicable  amount  of  net 
revenue,  and  the  trust  is  to  extend,  in  prob- 
ability, over  a  long  but  uncertain  term, 
tlie  trustee  may,  by  approval  of  the  court 
having  jurisdiction  of  the  matter,  execute 
the  trust  by  creating  leases  to  continue 
beyond  the  life  of  the  trust,  even  to  a  term 
of  ninety-nine  years,  if  such  term  is 
reasonable  undei  all  the  circumstances, 
as  the  trustor  might  probably  have  regarded 
the  matter  when  he  created  the  trust.  Re 
Upham,  48:  1004,  140  N.  W.  5,  152  Wis. 
275.  (Annotated) 

106.  A  trustee  of  land  for  life  tenant  and 
remainderman,  with  power  to  manage  or 
lease  and  control  it  for  the  purpose  of  pay- 
ing necessary  repairs,  taxes  and  expenses, 
and  pay  the  net  annual  proceeds  to  the  life 
tenant,  is  not  authorized  to  grant  the  right 
to  take  the  gas  and  oil  from  the  property, 
where  no  wells  were  open  on  the  property 
at  the  time  of  the  creation  of  the  trust. 
Ohio  Oil  Co.  V.  Daughetee,  36:  1108,  88  N. 
E.  818,  240  111.  361. 

Investments. 

Investments  by  guardian,  see  Guardian  and 
Ward,  21. 

Investments  by  committee  of  lunatic,  see  In- 
competent Persons,  33,  34. 

See  also  infra,   147-149. 

107.  Trustees  whose  authority  extends 
over  a  long  period  of  time,  with  power  to 
change  the  character  of  the  investment,  and 
invest  and  reinvest,  may  invest  the  funds  in 
real  estate  within  the  state,  if  a  careful 
and  prudent  person  would  regard  such  pur- 
chase as  a  good  and  safe  investment.  Mer- 
chants' Loan  &  T.  Co.  v.  Northern  Trust 
Co.  45:  4",  95  J^'-  K.  59,  250  111.  86. 

108.  A  trustee  with  authority  to  invest 
the  trust  funds  in  real  estate  may  make  such 
investment  in  land  located  in  states  other 
than  that  of  his  appointment,  where  the 
local  statute,  by  permitting  investment  of 
trust  funds  in  mortgages  on  land  situated 
in  other  states,  indicates  that  foreign  in- 
vestments are  not  regarded  as  against  pub- 
lic policy.  Merchants'  Loan  &  T.  Co.  v. 
Northern  Trust  Co.  45:  411,  95  N.  E.  59, 
250  111.  86.  •     (Annotated) 

109.  Investments  of  trust  funds  in  real 
estate  located  in  foreign  countries  will  not 
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"be  permitted,  where  the  statute,  by  limit- 
ijig  investments  in  real  estate  mortgages  to 
those  upon  lands  in  sister  states,  indicates 
.a  public  policy  not  to  permit  investments 
in  foreign  countries.  Merchants'  Loan  & 
T.  Co.  V.  Northern  Trust  Co.  45:  411,  U5  N. 
E.   59,   250    111.    86. 

110.  A  trustee  with  authority  to  invest 
in  corporate  stocks  may  acquire  the  pro  rata 
share  of  the  increase  of  stock  in  a  corpora- 
tion offered  to  the  estate  by  reason  of  its 
ownership  of  stock,  where  the  statute  au- 
thorizes him  to  continue  to  hold  any  in- 
vestment received  by  him  under  the  trust 
"or  any  increase  thereof."  Merchants'  Loan 
&  Trust  Co.  v.  Northern  Trust  Co.  45:  411, 
95  N.  E.  59,  250  111.  86. 

111.  A  statute  conferring  on  directors  of 
a  trust  company  discretionary  power  to 
invest  all  moneys  received  by  it  in  trust 
in  any  such  personal  securities  as  are  not 
expressly  prohibited  does  not  absolve  such 
company  from  liability  for  depreciation  of 
securities  purchased  by  it  as  trustee  for  a 
large  estate,  where  it  invests  the  entire 
amount  in  stocks  and  bonds,  many  of  which 
are  of  fluctuating  and  uncertain  vahje, 
without  the  express  sanction  of  the  court. 
Indiana  Trust  Co.  v.  Griffith,  44:  896,  95 
N.  E.  573,  176  Ind.  643.  (Annotated) 

112.  The  provisions  of  a  will  giving  the 
executor  and  trustee  discretionary  power 
to  sell  all  or  any  part  of  the  estate,  and 
to  reinvest  the  proceeds  arising  from  any 
such  sale  in  such  manner  as  may  be  by  him 
deemed  best,  extend  the  scope  of  invest- 
ments which  may  be  made  by  trustees  as 
fixed  by  Ohio  Rev.  Stat.  1908,  §  6413,  re- 
stricting such  investments  to  certain  ap- 
proved securities,  and  relieves  the  trustee 
from  the  requirements  of  such  statute, 
which  is  permissive  only,  it  being  intended 
to  provide  for  situations  where  tlie  instru- 
ment constituting  the  trust  does  not  other- 
wise provide  Willis  v.  Braucher,  44:  873, 
87  N.  E.  185,  79  Ohio  St.  290. 

113.  A  trustee  under  a  will  by  the  terms 
of  which  he  is  given  discretionary  power  to 
sell  any  part  of  the  estate,  and  to  invest 
the  proceeds  as  he  may  deem  best,  cannot 
be  held  personally  liable  for  loss  occasioned 
by  the  failure  of  a  state  bank  in  the  capital 
stock  of  which  he  had  invested  trust  funds 
at  current  market  rates,  where,  in  making 
such  investment,  he  used  discretion  and  care 
in  ascertaining  the  value  of  the  stock,  act- 
ing in  that  behalf  on  the  advice  of  business 
men  of  sound  judgment  who  had  means  of 
knowing  the  market  value  of  the  stock,  in- 
cluding the  judge  of  the  probate  court,  and 
upon  the  counsel  of  a  reputable  attorney 
who  advised  that  the  terras  of  the  will  were 
broad  enough  to  authorize  the  trustee  to 
make  such  investment  in  securities  outside 
of  that  approved  by  statute  or  the  court 
having  control  of  such  proceedings.  Willis 
V.  Braucher,  44:  873,  87  N.  E.  185,  79  Ohio 
St.  290.  (Annotated) 
Misapplication;  loss,  generally. 

See  also  infra,    139-142,   144-151. 

114.  A  third  person  is  not  liable  for  par- 
ticipation in  the  misappropriation  of  a  trust 
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fund,  unless  he  knowingly  partakes  in  the 
breach  of  trust.  Perry  v.  German,  15:  310, 
60  S.  E.  604,  63  W.  Va.  566. 

115.  The  trustee  of  a  will  is  not  person- 
ally answerable  for  imperfect  performance 
b}'  the  life  beneficiary  of  the  obligation  en- 
joined upon  her  by  the  will  to  keep  the 
property  in  good  tenantable  order  and  con- 
di^tion,  where  the  will  gave  him  no  express 
authority  to  require  performance,  or  direc- 
tions as  to  what  he  should  do  to  get  the 
obligation  performed, — at  least  where  the 
omission  to  repair  was  not  gross  and  pal- 
pable. Carrodus  v.  Carrodus,  4  B.  R.  C. 
1,  [1913]  Vict.  L.  R.  1. 

Dealing  with  trust  estate;  individual 

interest  of  trustee. 
Right  of  trustee  to  secure  adverse  title  to 

property,  see  Adverse  Possession,  25. 
See  also  Receivers,  30. 

116.  Equity  will  presume  that  a  trustee 
purchasing  a  title  that  cures  or  completes 
one  that  he  holds  in  trust  makes  the  pur- 
chase in  aid  of  the  trust.  Vulcan  Dctinning 
Co.  V.  American  Can  Co.  (N.  J.  Err.  & 
App.)   12:  102,  67  Atl.  339,  72  N.  J.  Eq.  387. 

117.  Where  two  sets  of  trustees  claim  to 
be  acting  under  a  deed  which  created  the 
trust,  a  deed  from  one  of  them  to  the 
other  will  not  operate  either  as  title  or 
color  of  title,  as  against  the  common  trust. 
Harris  v.  Brown,  2:  828,  52  S.  E.  610,  124 
Ga.  310. 

118.  The  administrator  of  an  insolvent 
trustee  cannot  be  compelled  to  redeem,  from 
the  general  assets  of  the  estate^  trust  prop- 
erty pledged  by  the  trustee  as  collateral  to 
a  loan  for  his  individual  benefit.  Lowe  v. 
Jones,  6:  487,  78  N.  E.  402,  192  Mass.  94. 

( Annotated ) 

119.  One  of  several  joint  ownejs  of  real 
estate,  in  whose  name  the  title  is  placed 
for  sale,  cannot  be  compelled  to  account  to 
his  co-owners  for  a  bonus  paid  him  by  the 
brokers  who  effected  the  sale,  for  assist- 
ance rendered  them,  for  he  was  guilty  of 
no  fraud  or  concealment,  and  no  agreement 
for  the  bonus  was  made  until  after  the 
sale  was  efi'ected,  since,  by  receiving  the 
bonus,  he  diverts  from  his  associates  no 
fund  to  which  they  would  otherwise  be  en- 
titled. Heckscher  v.  Blanton,  37:  923,  69 
S.   E.   1045,  111   Va.  648. 

Individual  liability  on  contract. 
Of   executor   or   administrator,   see   Execu- 
tors AND  Admimstrators,  II.   b.  , 

120.  A  trustee  of  land  with  power  to 
mortgage  it,  who,  in  undertaking  to  do  so, 
individually  signs  a  note  for  the  amount 
due,  is  personally  liable  thereon,  although 
the  mortgage  recites  the  trusteeship,  and 
purports  to  be  an  exercise  of  the  power  con- 
ferred by  the  deed  of  trust,  and  he  appends 
the  word  "trustee"  to  his  signature  to  the 
note.  Ilall  v.  Jameson,  12:  1190,  91  Pac. 
518,  151   Cal.  606. 

Individual  liability  for  assessments. 

121.  One  holding  as  trustee  the  legal 
title  to  real  estate,  with  all  the  riglits  and 
liabilities  of  the  owner  except  as  to  the 
cestui  que  trust,  may  be  made  personally 
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liable  for  an  assessment  upon  the  proper- 
tv  for  public  improvements.  Bangor  v. 
I'eirce,  29:  770,  7G  Atl.  945,  106  Me.  527. 

122.  That  a  statute  under  whith  a  trus- 
tee may  be  made  personally  liable  for  a 
special  assessment  for  benefits  from  a  pub- 
lic improvement  upon  the  trust  property 
makes  no  provision  for  reimbursing  him 
from  the  trust  estate  does  not  indicate  that 
he  is  not  to  be  so  made  liable,  since  he  has 
a  right  to  reimbursement  under  general 
rules  of  law.  Bangor  v.  Peirce,  29:  770,  76 
Atl.   945,    106   Me.   527. 

Lability  for  negligence  of  servants. 
Liability  for  acts  of  servant,  see  Chabities, 

71.' 
Defalcation  by  cotrustee. 

123.  A  confidential  relative  of  testator 
who  accepts  an  appointment  as  one  of  two 
trustees  of  his  estate  will  be  liable  for  do- 
lalcations  and  misappropriations  of  the 
trust  property  by  his  cotrustee  in  case  he 
leaves  the  management  of  the  trust  to  him 
without  supervision/  although  he  acts  in 
good  faith  and  without  knowledge  of  or  con- 
nivance in  the  wrongdoing.  Caldwell  v. 
Graham,  38:  1029,  80  Atl.  839,  115  Md.  122. 

(Annotated) 
124  A  provision  in  a  will  investing  the 
executors  with  a  trust,  to  the  effect  that 
the  survivor  may  do  all  things  necessary  to 
the  proper  management  of  the  estate,  and 
that  the  executors  and  the  survivor  of  them 
shall  not  be  responsible  for  depreciation  of 
securities,  "it  being  my  intention  that  my 
said  executors  or  the  survivor  of  them  shall 
only  be  responsible  for  such  money  as  they 
shall  actually  receive"  by  virtue  of  the 
trust  reposed  in  them,  does  not  empower 
tiiem  to  apportion  the  duties  between  them- 
selves so  that  one  will  not  be  responsible 
for  defalcations  by  the  other  in  tl)e  portion 
of  the  dtities  intrusted  to  him  without  su- 
pervision. Caldwell  v.  Graham,  38:  1029, 
80  Atl.  839,  115  Md.  122. 
Accounting. 

Conclusiveness  of  judgment  in  suit  to  settle 
accounts  of  trustee,  see  Judgment,  82. 
Who  competent  to  testify  in  action  for  ac- 
counting, see  Witnesses,  60. 
Compensation. 
Of  personal  representative,  see  Executors 

AND  Administrators,  IV.  c,  2. 
Of  receiver,  see  Receivers,  45,  46. 

125.  A  trustee  for  life  tenant  and  remain- 
(k-rn.an  is  not  entitled  to  commissions  on 
that  portion  of  a  stock  dividend  upon  stock 
lield  by  the  trust,  which  is  retained  to  make 
good  the  impairment  of  the  corpus  of  the 
trust  caused  bv  the  dividend.  Re  Osborne, 
50:  510,  103  X."  E.  823,  209  N.  Y.  484. 
Trustee  common  to  tvro  estates. 

120.  The  fact  that,  upon  selling  a  mort- 
gage held  by  a  trustee  of  several  different 
funds,  he  reinvested  only  the  amount  stand- 
ing on  his  books  to  the  credit  of  one  of  thera 
when  the  mortgage  was  bought,  is  im- 
material on  the  question  whether  or  not  he 
had  transferred  to  another  fund  securities 
suffuicnt  to  raise  for  the  fund  for  the  benefit 
of  which  the  mortgage  was  taken  the  balance 
necessary  to  pay  for  it.  French  v.  Hall,  i6: 
205,  84  N.  E.  438,  198  Mass.  147. 
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I  127.  A  trustee  of  several  estates,  who* 
keeps  the  effects  belonging  to  all  in  one 
I  bank  account  and  the  securities  in  one  box^ 
I  may  effect  a  sale  of  a  mortgage  from  one 
;  estate  to  another  by  entry  in  his  book* 
j  without  a  formal  assignment  of  the  mort- 
gage and  indorsement  of  the  note  socur^d 
j  thereby.  French  v.  Hall,  16:  205,  84  N.  E. 
I  438,  198  Mass.  147.  (Annotated) 

I  128.  Whether  or  not  a  trustee  of  different 
funds  has  transferred  securities  from  one  to 
another  is  not  governed  by  the  rule  that, 
where  the  same  person  is  named  as  executor 
and  as.  trustee  under  a  will,  he  can  be  re- 
^  lieved  of  his  liability  as  executor  only  upon 
the  allowance  in  the  probate  court  of  an  ac- 
count filed  by  him  as  executor  showing  that 
he  has  paid  over  the  money  to  himself  as 
trustee.  French  v.  Hall,  16:  205,  84  N.  E. 
438,  198  Mass.  147. 

JIl.  Interest  and  liability  of  cestui  que 
trust i  rights  of  creditors;  spend- 
thrift trust. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 


I  Compelling  conveyance  to  beneficiary  in  case 
I  of  dry  trust,'  see  Equity,  73. 

I  Effect  of  order  to  administrator  to  deliver 
property  to  trustee  on  rights  of  Cestui 
que    trust    to    possession    thereof,    see 
I  Judgment,  183. 

Relative  rights  of  life  tenant  and  remainder- 
men, see  Life  Tenants. 
Liability   of   life  tenant  for  expenses,  etc., 

see  Life  Tenants,  III. 
Cestui    que    trust    as    party    plaintiff,    see 

Parties,  39. 
Making   cestui   que   trust  a   party   to   fore- 
closure suit,  see  Parties,  180. 
See  also  supra,  70-72. 

129.  None  of  the  beneficiaries  under  a 
deed  conveying  land  for  the  maintenance  of 
a  family  has  any  distinct  or  separable  inter- 
est in  the  property,  during  the  existence  of 
the  trust,  which  he  can  charge  or  alien. 
Talley  v.  Ferguson,  17:  1215,  62  S.  E.  456, 
64  W.  Va.  328. 

130.  A  grant  for  the  use  and  benefit  of  a 
wife  and  children,  which  by  its  terms  is 
declared  to  be  a  provision  for  the  family, 
will  be  construed  as  conferring  a  life  estate 
upon  the  wife,  with  remainder  to  the 
children,  if  there  are  manifest  indications 
which  reasonably  support  such  a  construc- 
tion, so  that  after-born  children  may  take, 
and  so  that  the  life  tenant  may  have  suffi- 
cient income  to  support  the  children.  Talley 
v.  Ferguson,  17:  1215,  62  S.  E.  4.56,  64  W^. 
Va.  328.  (Annotated) 

131.  A  provision  in  a  will  creating  a 
trust,  directing  the  trustee  to  transfer  and 
deliver  and  pay  to  testator's  wife  the  entire 
estate  or  any  portion  thereof  at  any  time 
that  she  requests  the  same  in  writing,  does 
not  limit  or  restrict  the  right  of  the  wife 
to  only  so  much  of  the  estate  as  may  be 
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necessary  for  her  maintenance.     Haggin   v. 
Straus,  5d:  642,  146  S.  W.  391,  148  Ky.  140. 

132.  The  beneficiary  is  not  liable  directly 
to  one  who  advances  money  to  the  trustee 
to  pay  taxes  on  the  trust  property.  Dantz- 
ler  V.  Mclnnis,  13:  297,  44  So.  193,  151  Ala. 
293. 

133.  Beneficiaries  of  real  estate  held  in 
trust  do  not  render  themselves  personally 
liable  for  money  advanced  to  the  trustee 
to  pay  taxes,  by  a  stipulation,  in  a  convey- 
ance of  the  property,  retaining  a  vendor's 
lien  for  a  promissory  note  covering  the 
amount  of  the  tax  claimed,  which  is  not  to 
be  paid  until  a  settlement  of  the  "tax  mat- 
ter." Dantzler  v.  Mclnnis,  13:  297,  44  So, 
193,  151  Ala.  293. 

b.  Rights  of  creditors;  spendthrift 
trusts. 

(See  also  same  heading  in  Digest  L.R.A.. 
1-10.) 

Constitutionality  of  statute  subjecting  in- 
come of  spendthrift  trust  to  claims  of 
creditors,  see  Constitutioxal  Law, 
382,  781. 

134.  A  devise  of  real  and  personal  prop- 
erty in  trust,  to  hold  for  three  years  and 
permit  a  designated  person  to  enjoy  the 
personalty  and  income  of  the  realty  free 
from  the  claim  of  creditors,  and  at  the  end 
of  that  time  to  convey  the  fee  to  any  person 
designated  by  the  beneficiary,  is  invalid  as 
a  spendthrift  trust,  since  the  entire  disposi- 
tion of  the  property  is  within  the  control  of 
tiie  beneficiary.  He  Morgan,  25:  236,  72 
Atl.   498,  223   Pa.   228.  (Annotated) 

135.  A  spendthrift  trust  vesting  no  estate 
in  the  donee  is  created  by  a  will  which 
places  property  in  the  hands  of  trustees  t6 
manage  and  pay  a  portion  of  the  income 
to  testator's  son,  a  man  with  a  family, 
largely  indebted,  and  to  the  son's  wife,  in 
such  portions  as  they  deem  best,  and  at  the 
death  of  the  son  to  convey  the  property  to 
the  son's  heirs,  or  to  convey  the  property 
to  the  son  at  such  time  as  may  seem  best 
for  them  to  do  so.  Wallace  v.  Foxwell.  50: 
632,  05  X.  E.  985,  250  111.  616. 

136.  The  beneficiary  of  a  spendthrift 
trust  cannot  waive  the  irregularity  in  the 
entering,  by  his  creditor,  of  judgment  on  a 
judgment  note  before  its  maturity,  and  is- 
suing an  attachment  execution,  and  gar- 
nishing the  trustee,  so  as  to  relieve  the 
trustee  from  the  duty  of  contesting  the  gar- 
nishment because  of  such  irregularity. 
Kutz  v.  Nolan,  24:  1124,  73  Atl.  555,  224 
Pa.  262. 

Trust   for   benefit   of   grantor. 

137.  A  person  who  is  sui  juris  cannot, 
even  as  against  subsequent  creditors,  settle 
his  property  in  trust  to  pay  the  income  to 
himself  for  life  and  the  corpus  to  his  heirs 
or  appointees  by  will,  although  he  expressly 
states  that  the  instrument  shall  be  irrevo- 
cable. Nolan  V.  Nolan,  12:  369,  67  Atl.  52, 
218    Pa.    135.  (Annotated) 

138.  A  spendthrift  cannot  convey  his 
property  in  trust  to  secure  the  income  to 
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himself  free  from  the  claims  of  future  cred- 
itors, although  he  confers  absolute  discre- 
tion upon  the  trustee  as  to  what  benefits  he 
shall  receive  from  the  property.  Petty  v. 
Moores  Brook  Sanitarium,  27:8oo>,  6-7  S.  E. 
355,   110  Va.  815. 

IV.  Liability  of  trust  estate  genereelly. 

(See  also   same  heading  in  Digest   £.22.4. 

1-70.) 

Taxation    of    credits    held    by    trustee,    see 
Taxes,  69. 

139.  A  trust  fund  i&  not  liable  to  make 
good  money  transferred  to  its  bank  account 
by  the  common  trustee  from  another  ac- 
count, to  facilitate  his  applying  it  to  his 
own  use,  and  checked  out  by  him  for  pri- 
vate purposes.  Newell  v.  Hadley,  29:908,. 
92  N.   E.   507,  206  Mass.   335. 

140.  A  trust  fund  whose  bank  accouat 
has  been  depicted  by  the  default  of  the 
trustee  in  applying  it  to  his  own  use,  so 
that  there  are  not  sufticient  funds  to  pay 
taxes,  interest,  and  simple  debts,may  be  re- 
quired by  equity  to  replace  money  belong- 
ing to  another  estate  of  which  the  trustee 
also  has  charge,  and  which  he  applies  in 
satisfaction  of  such  claims.  Newell  v.  Had- 
ley, 29:  908,  92  N.  E.  507,  206  Mass.  335. 

141.  Where  a  trustee  in  order  to  enable 
himself  to  secure  funds  for  his  own  use  and 
also  to  pay  debts  of  the  trust,  the  funda 
which  were  provided  for  which  he  has  mis- 
appropriated, places,  in  the  bank  account 
of  the  trust,  money  belonging  to  a  stranger, 
and  then  draws  checks  upon  the  fund  for 
his  own  use  and  to  pay  the  debts,  the 
checks  for  his  own  use,  although  drawn 
first,  will  not  be  charged  against  the  money 
already  in  the  account,  so  as  to  charge 
the  trust  with  the  loss,  but  against  the 
fund  placed  by  him  in  the  account,  since 
it  was  his  duty  to  use  the  money  in  the 
account   in   payment  of  the   debts.     Newell 

V.  Hadley,  29:  908,  92  N.  E.  507,  206  Mass. 
335. 

142.  An  accounting  three  months  after 
a  defaulting  trustee  has  placed  funds  of  a 
stranger  in  the  trust's  bank  account,  and 
paid  them  out  in  satisfaction  of  its  debts, 
is  not  sufficient  to  render  the  trust  a  pur- 
chaser for  value,  so  as  to  entitle  it  to  hold 
the  funds  against  the  true  owner, — especial- 
ly where  the  fact  of  the  defalcation  and 
attempted  repayment  is  not  brought  to  the 
notice  of  the  beneficiary.  Newell  v.  Had- 
ley, 29:  908,  92  N.  E.  507,  206  Mass.  335. 

V.  Rights  and  liabilities  of  transfei'ees ;: 
following  trust  property. 

(See  also  Trusts,  V.  in  Digest  L.R.A.  1-70. J 

Right  to  follow  trust  fund,  see  Accession 

AND  Confusion,  2. 
On  insolvency  of  banks,  see  Banks,  V. 
Following  proceeds  of   paper   sent  to  bank 

for  collection,  see  Banks,  187,  188. 
Deposit  taken  while  bank  is  insolvent,  see 

Banks,  201-204. 
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Money  for  draft  taken  while  bank  was  in- 
solvent, see  Banks,  205-208. 

Trust  funds  in  insolvent  bank  generally,  see 
Banks,  209-221. 

Assets  of  corporation  as  trust  fund  for 
creditors,  see  CoRPonATiONS,  401,  402; 
Election  of  Remedies,  12. 

Estoppel  of  county  to  pursue  funds  deposited 
in   insolvent  bank,   see  Estoppel,  256. 

See  also  supra,  139,  140;  Banks,  53. 

143.  One  into  whose  possession  securities 
belonging  to  a  trust  estate  have  come,  can- 
not defeat  their  recovery  by  the  estate 
where  the  trustee  had  attempted  to  transfer 
them  to  it  from  another  estate,  on  the 
theory  that  one  cannot  contract  with  him- 
self. French  v.  Hall,  i6:  205,  84  N.  E.  438, 
198  Mass.  147. 

144.  Where  a  trustee  who  has  misappro- 
priated tlie  funds  of  the  trust  attempts  to 
pay  his  debt  by  misappropriating  those 
of  another  trust,  and  placing  them  to  the 
credit  of  the  bank  account  of  the  former, 
and  then  uses  them  to  pay  its  debts,  the 
money  remains  the  property  of  the  second 
trust,  so  that  it  can  recover  the  amount 
from  the  first  one.  Newell  v.  Hadley,  29: 
908,  92  N.  E.  507,  206  Mass.  335. 

145.  Beneficiaries  of  a  trust  and  one  of 
its  trustees,  who  receive  funds  due  from 
it  and  commissions  out  of  a  bank  account 
in  which  a  defaulting  trustee  has  placed 
funds  of  another  trust  to  make  good  his 
defalcation,  are  purchasers  in  good  faith, 
so  that  the  latter  trust  cannot  recover  from 
them  or  their  trust  the  amount  so  misap- 
propriated and  paid.  Newell  v.  Hadley,  29: 
go8,  92  N.  E.  507,  206  Mass.  335. 

146.  That  the  beneficiaries  of  a  trust 
have  put  the  trustee  in  funds  with  which 
to  pay  debts  of  the  trust  does  not  give 
them  a  superior  equity  where  he  misap- 
propriates the  funds,  and  then  replaces 
them  with  funds  belonging  to  another  trust, 
with  which  he  pays  the  debts,  so  as  to  jus- 
tify their  refusal  to  return  the  funds  be- 
longing to  the  latter  trust.  Newell  v. 
Hadley,  29:  908,  92  N.  E.  507,  206  Mass. 
335. 

Tmat     property     or     fnnds     mingled 

xirith  those  of  trustee. 
See  also  Accession  and  Confusion,  2. 

147.  The  equitable  remedy  given  a  cestui 
que  trust  to  follow  trxist  funds  into  prop 
erty  in  which  they  may  have  bet;n  fraudu- 
lently invested  by  his  trustee  is  not  taken 
away  by  statutory  provisions  affording  a 
remedy  by  attachment  or  garnishment;  but 
the  legal  and  equitable  remedies  are  to  be 
considered  concurrent.  Chavez  v,  Myer, 
6:  793,  85  Pac.  233,  13  N.  M.  368. 

148.  The  cestui  que  trust  is  entitled  to 
follow  trust  funds  into  property  in  which 
they  have  been  fraudulently  invested  by  his 
trustee,  and  to  realize  out  of  such  property, 
although  the  agreement  between  the  trus- 
tee and  the  owner  of  the  property  which  led 
up  to  the  diversion  of  the  funds  was  an  il- 
legal one,  where  the  cestui  qtie  triiM  was 
not  a  party  to  the  agreement.  Chavez  v. 
Myer,  6:  793,  85  Pac.  233,  13  N.  M.  368. 
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149.  The  right  of  a  cestui  que  trn.tt  to- 
follow  trust  funds  into  property  in  wliich 
they  have  been  fraudulently  invested  by 
his  trustee  is  not  defeated  by  tlie  fact  that 
he  may  sue  the  trustee  and  liis  bondsmen 
and  enforce  his  claim  before  levy,  but  he 
may,  at  his  option,  pursue  either  the  equi- 
table or  the  legal  remedy.  Chavez  v.  Myer, 
6:  793,  85  Pac.  233,  13  N.  M.  368. 

( Annotated ) 

150.  A  trust  should  not  be  declared 
against  the  insolvent  estate  of  a  deceased 
person  on  the  ground  that  the  proceeds  of 
trust  property  went  into  the  general  assets 
and  thereby  increase  the  amount  in  the 
hands  of  the  administrator.  Lowe  v.  Jones, 
6:  487,  78  N.  E.  402,  192  Mass.  94. 

151.  When  a  trustee  mingles  trust  funds 
with  his  own  and  subsequently  pays  out  a 
portion  of  the  commingled  funds,  it  will 
be  presumed  that  he  made  his  payments 
from  that  portion  of  the  fund  belonging 
to  himself  and  retained  the  funds  whicli  did 
not  belong  to  him;  and,  except  in  so  far  as 
he  may  distinguish  what  is  iiis  own,  the 
whole  fund  will  be  treated  as  the  trust 
property.  WMdman  v.  Kellogg,  39:  563,  133- 
N.  W.  1020,  22  N.  D.  396.* 

VI.   Trust  certificates. 

(See  same  heading  in  Digest  L.R.A.  1-70.}' 


TRUTH. 

Presumption  and  burden  of  proof  as  to,  see 

Evidence,  II.  e,  8. 
As    defense    to    libel    suit,    see    Libel    and 

Slander,  170-177. 


TUBERCULIN   TEST. 

Validity    of    ordinance    providing    for,    see 

Constitutional   Law,   258,    612,    613; 

Municipal  Corporations,  197. 
Statute  requiring  cows  to  be  subjected  to, 

see  Constitutional  Law,  736. 
Requirement  of,  in  exercise  of  police  power, 

see  Constitutional  Law,  736. 
Court's  power   to   review   ordinance   as   to, 

see  Courts,  164. 


TUBERCULOSIS. 


Existence  of,  as  defense  to  breach  of  mar- 
riage promise,  see  Breach  of  Promise, 
3. 

Power  to  require  destruction  of  cows  afflict- 
ed with,  see  Constitutional  Law,  653 ; 
Municipal  Corporations,  162. 

Tuberculosis  sanitarium  as  nuisance,  see 
Nuisances,  42. 
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TUGS. 

Unlawful  employment  of  infant  on,  see 
Master  and  Servant,  172. 

Right  of  tug  at  fault  to  salvage,  see  Sal- 
vage, 2,  4. 

See  also  Towage. 


TUITION. 


For  pupils,  generally,  see  Schools,  15,  20. 
For  puj)il8  in  state  college,  see  State  In- 
stitutions, 3. 


TUNNEL. 


Adverse  possession  of  surface  over,  see  Ad- 
verse Possession,  10,  86. 

Who  must  bear  cost  of  repairing  where 
tunnel  in  process  of  construction  caves 
in,   see   Contracts,   625. 

Termination  of  contract  for  construction  of, 
see  Contracts,  711. 

To  drain  and  ventilate  mines,  see  Eminent 
Domain,   8. 

Respective  duty  of  master  and  servant  in 
hazardous  work  like  driving  railroad 
tunnel,  see  Master  and  Servant,  312. 

Injury  to  employee  by  low  roof  of,  see 
Master  and  Servant,  379. 

Master's  duty  as  to  inspection  of,  see  Mas- 
ter AND  Servant,  441. 

Assumption  of  risk  by  employee  in,  see 
Master  and  Servant,  514. 

Assumption  of  risk  by  servant  engaged 
in  constructing,  see  Master  and  Serv- 
ant, 600. 

Liability  for  withdrawing  percolating  water 
in  construction  of,  see  Waters,  277. 


TURF    EXCHANGE. 

As    banking    or    percentage    game,    see   In- 
dictment, ETC.,  126. 
As  nuisance,  see  Nuisances,  59. 


TURKEY. 


Injury  to,  by  dog,  see  Animals,  29. 

Presumption  as  to  proximate  cause  of  in- 
jury to,  on  railroad  track,  see  Evi- 
dence, 327. 

Duty  to  give  signals  when  train  approaches, 
see  Railroads,  183. 

♦-•-♦ 


TURNPIKE  COMPANY. 

See  Tolls  and  Toll  Roads. 

■ ♦<-•>■    • 


TURNTABUB. 

Negligence  at  to,  see  Negligence,  34. 

As    dangerous    attraction    to    children,    see 

Negligence,       162-167;       Pboximatb 

Cause,  37. 


TURPENTINE. 


Taxation  of  grant  of  right  to  take  turpen- 
tine from  standing  trees,  see  Taxes, 
58. 


TYPEWRITING. 


Necessity  of  authenticating  typewritten  sig- 
nature offered  in  evidence,  see  Evi- 
dence, 738. 

Comparison  of  typewritten  documents,  see 
Evidence,    840. 


U 


ULTRA  VIRES. 

Ultra  vires  acts  of  building  associations, 
see  Building  and  Loan  Associations, 
5. 

Ultra  vires  contracts  by  corporation,  see 
Corporations,   IV.  d. 

Ultra  vires  contract  by  county,  see  Coun- 
ties, II.  d. 

Estoppel  to  set  up,  see  Estoppel,  233,  2.35 

Aa  to  municipal  contract,  see  Municipal 
Corporations,  II.  d. 


UMPIRE. 

See  Arbitration,  II. 
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UNBLOCKED  FROG. 

Assumption  of  risk  from,  see  Master  and 
Servant,  544,  545,  571. 


UNBORN  CHILDREN. 

See  Afterborn  Children. 


UNCERTAINTY. 


Of  charitable  bequest,  see  Charities,  I.  d. 
In    municipal    ordinance,     see    Municipal 
Corporations.   85,   86,    119. 
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Of  statute,  see  Statutes,  35-44 
Of  will,  see  Wills,  194-197. 


UNCHASTITY— UNEARNED    PREMIUM. 

UNDERTENANT. 


UNCHASTITY. 


Of    wife    as    defense    for    her    murder,    see 

Homicide,  62,  69,  72. 
Libelous  charge  of,  see  Libel  and  Slandeb, 

II.  b. 
See  also  Adulteiby. 


UNCLAIMED   DEPOSITS. 

Validity  of  statute  as  to  disposition  of,  see 
Action  ob  Suit,  51. 


UNCLE. 

Insurable   interest   of,   see   Insubance,    75, 
76. 


UNCONDITIONAL  OWNERSHIP. 

Of   insured   property,  see  Insubance,   III. 

e,   1,  b. 


UNDERGROUND  WATERS. 

See  Waters,  II.  h. 


UNDERTAKERS. 


Delegation  of  power  as  to,  see  Constitu- 
tional Law,  117. 

Due  process  in  statute  as  to,  see  Consti- 
tutional   Law,    426-428. 

Police  power  as  to,  see  Constitutional 
Law,  714-716. 

Licensing  of,  see  Constitutional  Law, 
714;   License,  63;   Statutes,  76,  341. 

As  person  entitled  to  insurance,  see  In- 
surance,  64,  825. 

Liability  for  making  unauthorized  autopsy, 
see' Corpse,  3. 

Liability  of  undertaker  contracting  to  fur- 
nish carriages  for  injury,  see  Master 
AND  Servant,  993;    Parties,  58. 

Undertaking  establishment  as  nuisance,  see 
Nuisances,  20. . 


UNDERTAKING. 


On    appeal,    see    Appeal    and    Error,    III. 

g,   X. 
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Liability  of  owner  of  building  and  tenant 
for  injury  to  undertenant  by  fall  of 
water  pipe  upon  highway,  see  High- 
ways, 316. 


UNDERW^RITERS. 

Validity  of  rules  of  board  of,  see  Monopoly 

AND  Combinations,  78. 
In  general,  see  Insubance. 


UNDISCLOSED  AGENCY. 

Liability  of  agent  in  case  of,  see  Principal 
AND  Agent,  108-111. 


UNDISCLOSED  PRINCIPAL. 

Nature  of  action  by,  see  Action  ob  Suit, 
79. 

Election  to  hold,  instead  of  agent,  see  Elec- 
tion OF  Remedies,  4,  5;  Trial,  598. 

Effect  of  judgment  against  agent  of,  see 
Election  of  Remedies,  38. 

Enforcing  contract  against,  see  Evidence, 
1045. 

Agent's  right  to  maintain  action  on  con- 
tract for,  see  Parties,  60. 

Action  bv,  on  contract  made  by  agent,  see 
Parties,   64-67. 

Rights  and  liabilities  of,  generally,  see 
Principal  and  Agent,  60-66,  84. 

Duty  of  telegraph  company  to,  see  Tele- 
graphs,  49-52. 


UNDUE  INFLUENCE. 

Rescission  of  contract  for,  see  Contbacts, 

619,   769. 
Presumption  and  burden  of  proof  as  to,  see 

Evidence,  282-291. 
Admissibility  of   testator's   declarations  to 

show,  see  Evidence,  1436. 
Evidence  as  to,  generally,  see  Evidence,  XI. 

e. 
Sufficiency  of  evidence  as  to,  see  Evidence, 

XII.  c. 
Specific   performance   of   contract   obtained 

by,  see  Specific  Performance,  28. 
As  question   for  jury,  see  Trial,   116-118, 

615,  616. 
Instruction  as  to,  see  Trial,  1024. 
In  preventing  revocation  of  will,  see  Wills, 

40. 
In  execution  of  will,  see  Wills,  I.  d. 

«-»■# 


UNEARNED    PREMIUM. 

Return  of,  see  iNSxmANCE,  159. 


UNFAIR  COMPETITION. 
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UNFAIR  COMPETITION. 

Prohibiting  use  and  sale  of  one's  property 
for  purpose  of  destroying  business  of 
competitor,  see  Constitutional  Law, 
462,   725. 

Infringement  of  copyright,  see  Copyright, 
17-24. 

Measure  of  damages  for,  see  Damages,  594. 

Injunction  agairfst,  generally,  see  Injunc- 
tion, I.   m. 

Accounting  for  profits  on  grant  of  injunc- 
tion to  restrain,  see  Equity,  129. 

Injunction  to  prote.ct  trade  secrets,  see  In- 
junction, 77,  il6-121. 

Injunction  against  wholesaler  who  places 
means  of  fraud  in  hands  of  retailers, 
see  Injunction,  98. 

Infringement  of  patent,  see  Patents,  V. 

In  use  of  tradename,  see  Tradename. 

Infringement  of  trademark,  see  Trade- 
marks, IV. 


1.  A  dealer  is  not  guilty  of  unfair  trade 
because,  when  an  article  is  called  for  which 
has  been  manufactured  under  the  name  of 
the  maker  for  a  long  period  of  time,  until 
the  trade  has  become  familiar  with  it  by 
that  name,  he  either  delivers  goods  put  up 
by  another  maker  under  the  same  name,  or 
fails  to  call  attention  to  the  fact  that  there 
are  two  makes,  and  give  the  customer  the 
opportunity  to  designate  which  he  desires, 
where  the  rival  product  is  put  up  by  the 
maker  under  his  own  name,  and  the  labels 
upon  it  are  such  as  clearly  to  distinguish 
it  from  the  goo<ls  of  the  original  maker. 
Walter  Baker  &  Co.  v.  Gray,  52:  899,  192 
Fed.  921,  113  C.  C.  A.  417.        (Annotated) 

2.  The  placing  upon  the  market  of  a 
stove  the  design  of  which  is  copied  from 
that  of  a  rival  manufacturer  cannot  be  re- 
strained as  unfair  competition,  if  the  earlier 
design  had  been  so  recently  produced  that 
the  public  had  not  become  familiar  with  it 
as  designating  the  product  of  the  designer, 
so  as  to  be  deceived  into  buying  the  copy 
as  his,  where  the  copyist  uses  his  own  name 
and  trademark  on  his  product,  so  that  there 
is  no  attempt  to  palm  it  off  as  that  of  his 
rival.  Eathbone,  Sard  &  Co.  V.  Champion 
Steel  Range  Co.  37:  258,  189  Fed,  26,  110 
C.  C.  A.  596. 

3.  That  private  marks  to  designate 
"parts"  of  a  stove  are  copied,  together  with 
the  general  design,  when  one  manufacturer 
appropriates  a  rival's  design  for  a  product 
of  his  own,  so  as  to  give  retailers  an  op- 
portunity, which  is  embraced  by  some,  to 
palm  ofl'  the  goods  of  the  copyist  as  those 
of  the  designer,  does  not  render  the  copyist 
liable  to  restraint  as  unfairly  competing  in 
trade,  where  the  stove  is  put  out  under  his 
own  name  and  trademarks,  so  that  no  at- 
tempt is  made  by  him  to  palm  his  product 
oflf  as  that  of  his  rival.  Rathbone,  Sard  & 
Co.  V.  Champion  Steel  Range  Co.  37:  258, 
189  Fed.  26,  110  C.  C.  A.  590. 

4.  The  maker  of  an  automobile  search 
light  inclosed  in  a  shell  of  graceful  but  un- 
patented design  may  maintain  a  suit  for 
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injunction,  damages,  and  profits  against  an- 
other who  sells  similar  lights  inclos'^d  in 
similar  shells,  although  they  are  prominent- 
ly marked  with  the  maker's  name,  and  have 
never  been  represented  to  be  those  of  com- 
plainant, where,  notwithstanding  these  facts, 
intending  purchasers  may  mistakenly  pur- 
chase defendant's  lamps  for  those  of  com- 
plainant. Rushmore  v.  Manhattan  Screw  & 
Stamping  Works,  19:  269,  163  Fed.  939,  90 
C.  C.  A.  299.  (Annotated) 

5.  One  other  than  the  original  patentee 
manufacturing  repair  parts  for  a  machine 
the  patent  on  which  has  expired  need  not 
place  thereon  anything  to  indicate  their 
origin,  where  there  is  no  attempt  to  palm 

I  them  off  as  made  by  the  patentee.  Bender 
i  V.  Enterprise  Mfg.  Co.  17:  448,  156  Fed.  641. 
I  84  C.  C.  A.  353.  (Annotated) 

6.  One  does  not,  by  placing  on  the 
market  a  toy  container  for  candy  and  per- 
fume, copied  after  an  unpatented  article  in 
general  use,  such  as  a  desk  telephone,  ac- 
quire an  exclusive  right  to  its  use,  so  as 
to  prevent  another,  under  the  doctrine  of 
unfair  trade,  from  making  and  selling  a 
similar  device,  so  marked  as  not  to  deceive 
the  public  as  to  its  origin.  John  H.  Rice 
&  Co.  v.  Redlich,  44:  1057,  202  Fed.  155,  122 
C.  C.  A.  442.  (Annotated) 

7  A  baker  cannot  copy  the  size,  shape, 
and  condition  of  surface  of  a  loaf  of  bread 
and  use  upon  it  a  name  and  label  similar  to 
those  used  by  a  rival,  all  of  which  are  pecul- 
iar and  not  needed  by  anyone  other  than  the 
originator,  which  the  rival  has  originated 
for  the  marketing  of  a  product  of  his  own 
for  which  he  has  created  a  market  of  large 
value,  unless  he  accompanies  his  product 
with  a  designation  or  statement  plainly 
showing  that  his  product  is  not  that  of  his 
rival.  George  G.  Fox  Co.  v.  Glynn,  9:  1096, 
78  N.  E.  89,  191  Mass.  344. 

8.  A  maker  of  bread  has  no  right  to 
adopt  a  loaf  which  in  size,  shape,  color,  and 
condition  of  surface  resembles  that  of  a 
loaf  in  which  a  rival  has  built  up  a  large 
trade,  if  he  is  not  required  to  do  so  for  the 
successful  prosecution  of  his  business,  even 
in  connection  with  a  name  not  similar  to 
that  used  by  the  latter,  where  the  natural 
effect  will  be  to  deprive  him  of  a  part  of  his 
trade,  through  deception  of  the  public, — at 
least  where  no  means  are  adopted  to  dis- 
tinguish his  product  from  that  of  his  rival. 
George  G.  Fox  Co.  v.  Hathaway,  24:  900,  85 
N.  E.  417,  1-99  Mass.  99. 

9.  Placing  upon  a  loaf  of  bread  a  loose 
band  with  marks  distinguishing  it  from  the 
product  of  a  rival  is  not  sufficient  to  en- 
title the  maker  to  adopt  the  size,  shape,  col- 
or, and  condition  of  surface  of  his  rival's 
loaf,  where  tlie  band  may  be  removed  by  the 
retailers  without  notice  to  the  consumers; 
nor  will  the  placing  of  raised  initials  in  the 
baking  tin  be  sufficient,  where  they  will  not 
leave  an  impression  likely  to  attract  the  at- 
tention of  the  average  buyer.  George  G. 
Fox  Co.  V.  Hathaway,  24:  900,  85  N.  E.  417, 
199  Mass.  99.  (Annotated) 
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10.  The  adoption  by  a  telephone  company 
of  the  number  for  calling  its  trouble  de- 
partment which  has  been  long  in  use  by 
another  company  is  not  unlawful,  although 
by  so  doing  it  may  learn,  through  the  mis- 
taken identity  of  the  systems  on  the  part 
of  patrons,  of  trouble  on  the  rival  lines, 
and  solicit  such  patrons  to  change  systems, 
and  although  it  may  result  in  some  in- 
stances in  such  changes.  Rocky  Mountain 
Bell  Teleph.  Co.  v.  Utah  independent 
Telepb.  Co.  8:  1153,  88  Pac.  26,  31  Utah.  377. 

(Annotated) 

11.  An  ice  company  and  its  general  man- 
ager are  liable  in  damages  to  another  deal- 
er in  ice  for  malicious  interference  with  his 
customers  by  representations  that  he  was 
not  a  member  of  the  ice  dealers'  association, 
and  would  be  unable  to  secure  ice  after  his 
supply  was  exhausted,  and  that  the  defend- 
ants and  the  ice  dealers'  association  would 
refuse  to  furnish  those  who  remained  his 
customers  with  ice,  and  they  would  there- 
fore be  unable  to  obtain  it.  Schonwald  v. 
Ragains,  39:  854,  122  Pac.  203,  32  Okla.  223. 

12.  It  is  not  necessary,  in  order  to  ren- 
der the  action  of  an  ice  company  and  its 
general  manager  malicious,  that  they  be  ac- 
tuated by  motives  of  ill-will  toward  a  dealer 
with  whose  business  they  interfered;  it  is 
sufKcient  that  the  acts  complained  of  were 
done  intentionally  and  without  just  cause 
or  excuse.  Schonwald  v.  Ragains,  39:  854, 
122  Pac.  203,  32  Okla.  223. 


UNFAIR  LIST. 

Injunction   against   placing  names   of   per- 
sons on,  see  Injunction,  155,  156-160. 


UNFAITHFUUTESS. 

Deed  by  husband  to  wife  as  compensation 
for  past  unfaithfulness,  see  Husband 
AND  Wife,  105. 


UNFITNESS. 


Presumption  ^as    to    father's   unfitness    for 
custody  of  child,   see  Evidence,   123. 


UNIFORMITY. 


Of  dog  tax,  see  Animals,  40. 

Of  license  or  occupation  tax,  see  License, 

II.  d. 
In  assessments  for  public  improvements,  see 

Public   Improvements,   29-31. 
In  taxation,  generally,  see  Taxes,  I.  c. 
Of  income  tax,  see  Taxes,  VI.  b. 
Of  water  rates,  see  Waters,  422-424. 
In  operation  of  statute,  see  Constitutional 

Law%  II.  a. 
In  school  system,  see  Schools,  1,  3. 
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UNIFORM  PROCEDURE. 

V'iolation  of  constitutional  requirement  of, 
by  statute  as  to  enforcement  of  attor- 
neys' liens,  see  Attorneys,  75. 


UNILATERAL  CONTRACT. 

Validity  of,  see  Contracts,  I.  d,  2. 


UNIMPROVED  LAND. 

Presumption  as  to  possession  of,  see  Evi- 
dence, 615. 


UNINTENTIONAL  ASSAULT. 

See  Assault  and  Battery,  28. 


UNION  DEPOT. 


Person  at  station  of  union  terminal  com- 
pany as   passenger,    see   Carriers,   92. 

Injury  to  passenger  at,  sec  Carriers,  268, 
585,   615 

Liability  for  injury  by  employees  of,  see 
Master  and  Servant,  27,  28. 


UNION  LABEL. 


Injunction   against  removal  of,  from  shop, 
see  Injunction,  129. 


UNION  LABOR. 


Discrimination  in  favor  of,  on  public  work, 
see  Constitutional  Law,  474,  475; 
Municipal  Corporations,  206,  239, 
240;  Parties,  121. 

In  general,  see  Labor  Organizations. 


UNIONS. 

See  Labob  Oboanizations. 


UNITED  STATES. 


Jurisdiction  of  suits  against,  see  Cottbts, 
III.  b. 

Necessity  of  approval  of  officers  of  Federal 
government  to  construction  of  public 
works  in  navigable  waters  of  state,  see 
Eminent  Domain,  105. 

Liability  of,  for  injury  to  property  result- 
ing from  use  of  dynamite  by  Federal 
officer,  see  Eminent  Domain,  187. 


UNITED  STATES  BONDS— UNMATURED  CLAIM. 
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Unlawful    sale    of    intoxicating    liquors    on 

military  reservation,  see  I.ntoxicating 

LiQuoES,   185. 
Public  lands  of,  see  Public  Lands,  I. 
Power  of  state  or  territory  to  tax  agencies 

and  instrumentalities  of,  see  Taxes,  I. 

b. 
Tax    on    United    States    bonds,    see   Taxes, 

2,  335. 
Rights  of,  in  waters,  see  Waters,  I.  b. 
Grant  of  land  under  water  by,  see  Waters, 

I.  c,  4,  d. 

1.  The  Federal  government  has  the  con- 
stitutional power  to  make  available,  for 
the  reclamation  of  arid  land  by  irrigation, 
the  waste  waters  of  rivers  within  its  bor- 
ders, through  the  construction  of  works 
to  impound  and  distribute  such  water.  Bur- 
ley  v.  United  States,  33:807,  179  Fed.  1, 
102   C.   C.   A.   429. 


UNITES    STATES    BONDS. 

Tax  on,  see  Taxes,  2,  335. 


UNITED   STATES   SENATE. 

Expression  by  voters  of  party  of  choice  for 
senator,  see  Constitutional  Law,  81; 
►        Elections,  20,  76,  77. 


UNITED  STATES  SUPREME  COURT. 

Jurisdiction  of,  on  appeal,  see  Appeal  and 

Error,    II.    a. 
Scope  of  review  on  writ  of  error  from,  see 

Appeal  and  Error,  929. 
State     court     following     decisions     of ,    see 

Courts,  V.  d. 


UNIVERSITIES. 


Persons  attending,  as  "school  children"  en- 
titled to  reduced  fare  on  street  rail- 
ways, see  Carriers,  1030. 

Consideration  for  subscription  to,  see  Con- 
tracts, 101. 

Belonging  to  state,  see  State  Universities. 

See  also  Colleges. 


UNLAWFUL  ACT. 

Homicide  while  in  commission  of,  see  Hom- 
icide,  35-43. 


UNLAWTUL   COMBINATIONS. 

See  Conspiracy;    Monopoly   and   Combin- 
ations. 
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UNLAWTUL   DETAINER. 

Proof,  in  action  of,  of  fraudlent  procurement 
of  leases  set  up  by  answer,  see  Evi- 
dence, 2435. 

Of  leased  premises,  see  Landlord  and  Ten- 
ant, III,  e. 


UNLAW^FUL  EMPLOYMENT. 

Of  children,  see  Master  and  Servant,  157- 
177. 
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UNLAWTUL  SALE. 

Of  liquor,  see  Intoxicating  Liquors,  III. 


UNLIQUIDATED  CLAIM. 

Promise  to  settle,  as  an  account  stated,  see 
Accounts,  4. 

Compromise  of,  see  Compromise  and  Settle- 
ment,  1 

Attachment  of,  see  Levy  and  Seizure,  18 

As  affecting  right  to  enforce  vendors'  lien, 
see  Ve:ndob  and  Purchaser,  80. 


UNLIQUIDATED   DAMAGES. 

Claims  for,  as  debts  provable  in  bankruptcy 

proceedings,  see  Bankruptcy,  123-125. 
Trespass  on  the  case  to  recover,  see  Case, 

13. 
Liability    for,    of    transferee    of    corporate 

assets    who    assumes    indebtedness,    see 

Corporations,  29. 
Claim   for,    as    ground    for    injunction,    see 

Injunction,  262 


UNLIQUIDATED    LIABILITY. 

Effect  on,   of  discharge  in  bankruptcy,   see 
Bankruptcy,  163. 


UNLOADED   PISTOL. 

Assault  by  pointing  at  person,  see  Assault 
AND  Battery,  10-13. 


UNMARKETABLE    TITLE. 

See  Vendor  and  Purchaser,  I.  c. 


UNMATURED    CLAIM. 

Set-off   in  garnishment,   see  Garnishment, 
46. 
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UNNUMBERED    BALLOTS. 

Validity  of,  see  Elections,  30. 


UNOCCUPIED   LAND. 

Presuiuption  as  to  possession  of,  see  Evi- 
dence, 615. 
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UNREASONABLE    SEARCHES. 

See  Seabch  and  Seizure. 


UNREPEATED  MESSAGES. 

Stipulation    as    to   liability    for,   see   Tele- 
OBAPHS,  82-89. 


UNSEAVrORTHINESS. 

Of   sliip   as  justification   for   deviation,   see 

Carriers,  750. 
Effect   of,   upon   shipowner's  lien   for   dead 

freight,  see  Carriers,  885. 


UNUSUAL    CONDITIONS. 

Assumption    of    risk    of,    see   Master   and 
Servant,  516. 


UNWRITTEN    LAW. 

As  basis  for  statement  by  court  as  to  com- 
mon law,  see  Common  Law,  2. 
See  also  Criminal  Law,  6. 


UPLANDS. 


Severance     of     riparian     right     from,     see 
Waters,  144,  145. 


USAGE. 


See  Custom. 


Effect  of  change  in,  on   insurance,  see  In- 
surance, III.  e,  1,  3. 
Liability    to    pay    for,    see    Landlord    ani> 

Tenant,   182-184. 


USE   PLAINTIFF. 


Omission  of  name  of,  in  amended  com- 
plaint as  ground  for  continuance,  see 
Continuance  and  Adjournment,  3. 


USER. 

Creation  of  easement  by,   see   Easements, 

II.  b. 
Establishment  of  highways   by,   see  HiuH- 

VV'AYS  7,  8. 


USE. 

Dedication  by,  see  Dedication,  9-14. 
Of  highway,  see  Highway,  II.  b. 


,  .^.  USES. 

Charitable  uses,  see  Charties. 

Covenant  to  stand  seised  to,  see  Cove- 
nants AND  Conditions,  20;  Trusts, 
31. 

Statute  of,  see  Trusts,  3,  6,  7,  16,  27,  28, 
66. 

Springing  and  shifting  uses,  see  Deeds, 
67,  94. 


USURPATION. 


Of  powers,  see  Constitutional  Law,  I.  e. 
Of  ofl5ce,  see  Mandamus,  13. 


USE  AND   OCCUPATION. 

Jurisdiction  of  adiou  to  recover  rent  for, 

see  Courts,  14. 
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USURY. 

/.  In  general;  ivhat  constitutes,   1—31. 

a.  In  general,   1—26. 

b.  In  loans  hif  agents  or  broker, 

27-29. 

c.  Bank  transactions,   30,  31. 
II.  Effect;  remedies,  32—43. 

I.  In  general;  xvhat  constitutes. 

a.  In  general. 

(See   also   same   heading   in  Digest  L.R.A. 
1-70.) 

Instruction  as  to  presumption  against,  see 

Appeal  and  Error,  1387. 
Disbarment  of  attorney  for,  see  Attorney, 

7. 
By  loan  association,  see  Building  and  IyOA.\ 

Association,  III.  c. 
Conflict   of    laws   as   to,   see   Conflict   or 

Laws,  36-39. 
Statute    forbidding    assignment    of    wages 

given  as  security  for  loan  tainted  vrith, 

see  Constitutional  Law,  180. 
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Lack  of  uniformity  in  statute  as  to,  see 
Constitutional  Law,  238. 

Class  legislation  as  to,  see  Constitutional 
L\w,    341-343.  ; 

Rights  of  peison  taking  excessive  interest, 
see  Contracts,  G09. 

House  where  money  is  habitually  lent  at 
usurious  rates  as  disorderly  house,  see 
Disorderly  IIocses,  4,  5;  Trial,  1081. 

Presumption  as  to  law  of  other  state  as  to, 
see  Evidence,  82. 

Parol  evidence  to  vary  usurious  agreement, 
see   Evidence,    902. 

Evidence  to  disprove  charge  of,  see  Evi- 
dence, 1931. 

Sufficiency  of  evidence  as  to,  see  Evidence, 
2228. 

Power  of  legislature  to  make  taking  of, 
a  crime,  see  Legislature,  4. 

Amending  pleading  so  as  to  set  up,  see 
Pleading,  117. 

Necessity  that  one  pleading  judgment  es- 
tablishing, should  show  tiiat  judgment 
is  in  force  and  uuappealed  from,  see 
Pleading,  197. 

Special  legislation  as  to  rates  of  interest, 
see  Statutes,  167,  168. 

Question  for  jury  as  to  whether  transac- 
tion constitutes,  see  Trial,  326. 

1.  A  statute  forbidding  the  taking  of 
usury  makes  the  act  unlawful,  although 
the  only  penalty  prescribed  is  loss  of  power 
to  collect  any  interest  on  the  loan.  State  v. 
Martin  (N.  J.  Err.  &  App.)  24:  507,  73  Atl. 
548,  77  N.  J.  L.  G52. 

2.  That  a  borrower  is  not  prohibited 
from  paying  usurious  interest  does  not  pre- 
vent the  exacting  of  it,  contrary  to  tlie 
provision  of  the  statute,  from  being  unlaw- 
ful. State  v.  Martin  (N.  J.  Err.  &  App.) 
24:  507,  73  Atl.  548,  77  N.  J.  L.  652. 

3.  Computation  of  interest  upon  a  con- 
tract, made  upon  the  mistaken  theory 
that  days  of  grace  would  be  allowed  the 
maker  in  which  to  discharge  his  obligation, 
dees  not  render  the  entire  transaction 
usurious,  in  the  absence  of  an  intent  to 
charge  usurious  interest.  Sullins  v.  Farm- 
ers' Exchange  Bank,  10:  839,  87  Pac.  857. 
17  Okla.  419.  (Annotated) 

4.  A  statute  making  it  a  criminal  of- 
fense to  receive  more  than  2  per  cent  a 
month  interest,  directly  or  indirectly,  "by 
means  of  commissions  or  brokerage  char- 
ges, or  otherwise,"  is  not  limited  to  the  re- 
ceiving of  interest  by  means  of  commissions 
or  brokerage  charges,  but  extends  to  all 
exactions,  whether  by  such  means  or  other 
wise.  Re  Berger,  3:  530,  90  S.  W.  759,  193 
Mo.  16. 

5.  The  taking  of  interest  for  a  portion 
of  a  year,  computed  on  the  principle  that  a 
year  consists  of  three  hundred  a;id  sixty  days, 
or  twelve  months  of  thirty  days  eacli,  is  not 
usurious,  provided  this  principle  is  resorted 
to  in  good  faith  as  furnishing  an  easy 
and  practical  mode  of  ^computation,  and  not 
as  a  cover  for  usury.  Patton  v.  Bank  of  La 
Fayette,  5:  592,  53  S.  E.  664,  124  Ga.  065. 

(Annotated) 
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6.  Exacting  payment  of  the  legal  inter- 
est which  will  accrue,  prior  to  the  matu- 
rity of  the  debt,  as  a  condition  to  accepting 

i  payment  of  the  principal  and  releasing  pur- 
chase-money notes  secured  by  mortgage  on 
real  estate,  does  not  constitute  usury. 
Sniithwick  v.  Whitley,  28:  113,  67  S.  E.  914, 
152    N.   C.    366.  (Annotated) 

7.  A  loan  for  which  the  borrower  paid 
the  maximum  interest,  and  in  addition  paid 
the  mortgage  registry  tax  upon  tlie  mort- 
gage given  to  secure  the  same,  is  not 
usurious.  Lassman  v.  Jacobson,  51:465, 
146  N.  VV.  350,  125  Minn.  218.  (Annotated) 
Taking  interest  in  adrance. 

8.  The  exaction  of  interest  in  advance 
does  not  violate  the  usury  laws.  Bramb- 
lett  v.  Deposit  Bank,  6:  612,  92  S.  W.  283, 
122  Ky.  324. 

9.  The  demanding  of  interest  in  ad- 
vance, even  though  the  highest  rate  of  in- 
terest allowed  by  law  is  being  charged,  is 
not  usury.  Sanford  v.  Lundquist,  18:  633, 
118  N.  W.  129,  80  Neb.  414. 

Penalty  for  failure   to   pay  promptly. 

10.  An  attempt  by  a  water  company  to 
enforce  a  penalty  in  excess  of  legal  interest, 
for  a  failure  promptly  to  pay  water  bills, 
does  not  forfeit  the  right  to  interest  under 
a  statute  providing  for  such  forfeiture  in 
case  of  a  contract  for  excessive  interest  or 
of  receiving  it.  Ford  v.  Vicksburg  Water- 
works Co.  43:  63,  59  So.  880,  102  Miss.  717. 

(Annotated) 
On  loan  or  sale  of  bonds. 

11.  The  reservation  of  more  than  the 
legal  rate  of  interest  for  the  loan  of  bonds 
which  are  subject  to  fluctuation  on  the 
market  is  not  within  a  statute  making  void 
any  contract  by  which  shall  be  reserved 
more  than  the  legal  rate  for  the  loan  or 
forbearance  of  money,  goods,  or  other 
things  in  action.  Title  Guaranty  &  S.  Co. 
v.  Klein,  29:620,  178  Fed.  689,  102  C.  C. 
A.   189.  (Annotated) 

12.  The  discount  in  an  agreement  by 
corporation  to  execute,  secure,  and  sell  a 
certain  amount  of  its  6  per  cent  bonds  to 
a  bond  dealer  "at  90  and  accrued  interest 
net,"  should  be  treated  as  a  price  paid  for 
the  use  of  money,  and  the  contract  is  there- 
fore usurious  and  unenforceable.  Stirling 
V.  Gogebic  Lumber  Co.  35:  1106,  131  N.  W. 
109.   165  Mich.  498.  (Annotated) 

13.  Under  a  statute  permitting  a  sale 
of  bonds  issued  to  raise  money  for  cor- 
porate purposes,  at  such  price  as  the  di- 
rectors shall  deem  proper,  the  transaction 
does  not  become  usurious  because  bonds 
are  made  payable  to  the  lender,  or  the 
transaction  is  in  the  form  of  a  loan,  if 
there  is  no  intent  to  evade  the  usury  laws. 
Clearwater  Countv  State  Baik  v.  Bagley- 
Ogema  Teleph.  Co.  36:  1132,  133  N.  W.  91, 
116  Minn.   4. 

14.  Under  a  statute  permitting  tele- 
phone companies  to  issue  their  bonds  to 
secure  money  for  corporate  purposes,  and 
sell  them  at  such  price  as  they  may  deem 
proper,  such  bonds  are  not  usurious  if  sold 
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at  a  discount,  although  the  result  is  an 
agreement  to  pay  more  than  the  lawful  rate 
of  interest.  Clearwater  County  State  Bank 
V.  Bagley-Ogeraa  Teleph.  Co.  36:  1132,  133 
N.  W.  91,  116  Minn.  4. 
In  puTohase   generally. 

15.  If  one  buys  personal  property  of  an- 
other, and  agrees  to  resell  it  to  such  other 
at  an  advanced  price,  payable  in  the  future, 
such  a  transaction,  actually  made,  is  not 
illegal,  but  will  be  enforced.  Rogers  v. 
Blouenstein,  3:  213,  52  S.  E.  617,  124  Ga. 
501.  (Annotated) 

16.  The  difTerence  between  the  cash  and 
the  credit  price  on  a  sale  of  property  may 
be  put  "into  the  form  of  interest  on  a  note 
given  for  the  purchase  price,  without  vio- 
lating the  usury  law,  although  the  per  cent 
agreed  upon  is  greater  than  the  lawful  rate 
of  interest.  Davidson  v.  Davis,  28:  102,  52 
So.   139,  59  Fla.  476.  (Annotated) 

17.  It  is  usurious  to  charge  one  to  whom 
store  orders  are  furnished  to  enable  him  to 
procure  supplies  20  per  cent  advance  on  the 
cash  price  of  the  purchases  for  the  accom- 
modation, although  that  is  claimed  to  be  the 
difference  between  the  cash  and  credit  price 
of  the  articles  purchased.  Osborne  v.  Fuller, 
4a:  1058,  75  S.  E.  557,  92  S.  C.  338. 

( Annotated ) 
Notes. 

18.  That  the  security  did  not  in  fact  sell 
for  the  amount  of  the  loan  does  not  purge 
the  usury  in  a  transaction  by  which  for  a 
loan  of  $10  only  $8.25  of  which  was  ad- 
vanced, a  note  is  executed  for  $16.75  pay- 
able in  thirty  days,  and  secured  on  prop- 
erty worth  $25.  State  v.  Davis,  39:  136,  73 
S.  E.   130,  157  N.  C.  648. 

19.  Negotiable  instruments  may  be  sold 
for  whatever  the  seller  and  the  buyer  may 
agree  upon,  and  where  the  evidence  shows 
that  the  notes  sued  on  were  drawn  by  a 
corporation  desirous  of  making  a  loan,  pay- 
able to  its  order  and  by  its  president  sold 
to  the  holder,  and  not  transferred  merely 
as  evidence  of  a  loan,  the  maker  will  not 
be  heard  to  say  that  the  difTerence  between 
the  price  of  the  notes  and  their  face  value 
is  usurious  interest,  and  that  therefore  the 
holder  should  not  be  allowed  to  recover 
this  sum.  People's  Bank  &  T,  Co.  v.  Fen- 
wick  Sanitarium,  43:  an,  58  So.  523,  130 
La.   723.  (Annotated) 

20.  A  note  is  not  usurious  because  it 
provides  for  interest  at  a  certain  rate  per 
month,  if  such  rate  is  merely  one  twelfth 
of  the  yearly  rate  allowed  by  statute. 
Brown  v,  Johnson,  46:  1157,  134  Pac.  590, 
43  Utah,  1. 

21.  A  note  given  to  settle  the  amount 
claimed  to  be  due  on  a  tax  sale  certificate 
afterwards  ascertained  to  be  void  is  not 
rendered  void  as  usurious  by  the  inclusion 
therein  of  interest  at  3  per  cent  per  month 
as  allowed  by  statute  on  tax  certificates 
where  neither  party  at  the  time  of  the  exe- 
cution of  the  note  intended  to  give  or  take 
a  rate  of  interest  greater  than  that  provided 
by  law.  Armijo  v.  Henry,  25:  275,  89  Pac. 
305,  14  N.  M.  181. 
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22.  Interest  computed  upon  promissory 
notes  negotiable  in  form  and  due  in  six 
months,  at  the  full  legal  rate  for  a  period  of 
six  months,  with  days  of  grace  added,  is  not 
usurious,  although  the  negotiability  of  the 
note  is  destroyed  by  a  provision  authoriz- 
ing the  payment  ot  attorneys'  fees  if  the 
notes  should  be  placed  in  the  hands  of  at- 
torneys for  collection,  since  such  fact  does 
not  defeat  the  right  of  the  debtor  to  the 
days  of  grace  allowed  by  the  statute.  Sul- 
lins  V.  Farmers'  Exchange  Bank,  lo:  839, 
87  Pac.  857,  17  Okla.  419. 

23.  An  agreement  that  interest  past  due 
upon  a  promissory  note  bearing  the  maxi- 
mum rate  allowed  by  statute  shall  carry 
interest  is  valid  and  enforceable;  and  that 
such  subsequent  agreement  also  stipulates 
for  the  payment  of  the  maximum  rate  is 
immaterial.  Sanford  v.  Lundquist,  18:  633, 
118  N.   VV.   129,  80  Neb.  414. 

(Annotated) 

24.  Interest  upon  interest  upon  a  prom- 
issory note  bearing  the  maximum  rate  of 
interest  allowed  by  statute  cannot  be  stipu- 
lated for  at  the  time  of  the  loan  or  con- 
tract. Sanford  v.  Lundquist,  18:  633,  118 
N.   W.    129,   80  Neb.   414. 

25  A  note  is  not  made  usurious  by  a 
provision  that  interest,  which  is  the  higiiest 
rate  allowed  by  law,  shall,  if  not  paid  at 
maturity,  become  principal,  and  bear  in- 
terest at  the  same  rate.  Palm  v.  Fancher, 
33:295f  48  So.  818,  93  Miss.  785.  Annotated. 
Reneural  of  note. 

26.  Upon  renewing  a  note  for  a  debt,  ac- 
crued interest  may  be  added  to  its  face  ancJ 
the  combined  amount  form  the  principal  of 
the  new  note,  without  violating  the  usury 
laws.  Bramblett  v.  Deposit  Bank,  6:  612^ 
92  S.  W.  283,  122  Ky.  324.        (Annotated) 

b.  In  loans  by  agents  or  broJcer. 

(See   also   same   heading   in  Digest   L.R^. 
1-10.) 

Penalty  for,  see  infra,  37. 

Evidence  as  to,  see  Evidence,  1802,  1840. 

Liability   of   principle   for   taking  of   bonus 

by   agent,   see   Principal  and   Agent,. 

20. 
See  also  supra,  4. 

27.  A  loan  is  not  rendered  usurious  by 
the  fact  that  the  agent  of  the  lender,  with- 
out his  knowledge  or  consent,  exacts  from 
the  borrower  a  bonus  for  his  service  in  addi- 
tion to  the  highest  legal  rate  of  interest 
which  the  contract  reserves  for  the  benefit 
of  the  lender.  Franzen  v.  Hammond,  19:  399^ 
116  N.  "Vy.  169,  136  Wis.  239. 

28.  A' usurious  loan,  by  one,  of  money  in 
his  possession  belonging  to  another,  which 
he  handles  entirely  according  to  his  own 
judgment,  cannot  be  freed  from  the  usurious 
taint  whether  he  bears  to  the  owner  the  re- 
lation ,  of  debtor  or  that  of  attorne3',  by 
the  device  of  calling  himself  in  the  papers 
the  agent  of  the  borrower,  and  designating 
the   excess   over   legal    interest    commission 
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for  his  services.     France  v.  Miinro,  19:  391, 

115  N.  W.  577,  138  Iowa,  1.         (Annotated) 

29.  The  attempt  by  a  principal  to  en- 
force a  loan  contract  made  by  an  agent  on 
his  behalf  which  covers  the  exact  amount  of 
money  loaned  and  shows  on  its  face  that  the 
loan  was  legitimate  does  not  render  the  con- 
tract usurious,  although  he  has  obtained 
knowledge  that  the  agent  retained  from  the 
loan,  solely  for  his  own  benefit,  a  sum  which, 
added  to  the  rate  of  interest  reserved,  would 
be  usurious.     Franzen  v.  Hammond,  19:  399, 

116  N.  W.  169,  136  Wis.  239. 

c.    Bank    transactions. 

(See  also   same  heading   in  Digest   L.R.A. 

1-10.) 

Penalty  for,   see  infra,   38-43. 

When  limitation  period  begins  to  run 
against  right  to  recover  panalty  for, 
see  Limitation  of  Actions,  119. 

See  also  supra,  5. 

30.  A  bank  which  purchased  from  an  in- 
dividual negotiable  paper  knowing  it  to  be 
void  for  usury  cannot  enforce  payment  of 
it  from  the  maker,  notwithstanding  a  stat- 
ute provides  that,  in  case  of  usurious  loans 
made  by  it,  only  the  interest  shall  be  for- 
feited, with  a  penalty  for  exacting  it,  where 
the  legislature  has  protected  only  holders 
in  good  faith  without  notice  from  defects  in 
title  to  negotiable  paper.  Schlesinger  v. 
Lehmaier,  16:  626,  83  N.  E.  657,  191  N.  Y. 
69.  (Annotated) 
In    discounts. 

31.  In  taking  interest  in  advance  on  dis- 
counting a  negotiable  note  payable  at  a 
chartered  bank,  it  was  lawful,  prior  to  the 
passage  of  Ga.  act  August  7,  1903,  abolish- 
ing grace,  to  include  the  three  days  of  grace 
in  the  computation.  Patton  v.  Bank  of  La 
Fayette,  5:  592,  53  S.  E.  664,  124  Ga.  965. 

//.  Effect;  remedies. 

(See   also    same   heading   in  Digest   L.R.A. 

1-70.) 

Jurisdiction    of    equity    to    open    judgment 

for     purpose     of     purging     usury,     see 

Equity,  55. 
Limitations  of  time  for  action  to   recover, 

see  Limitation  of  Actions,  118,  119; 

Statutes,   321. 

Availability  of  defense. 

Who  may  set  up  defense  of,  see  Action 
OR  Suit,  35a. 

32.  One  who,  as  part  of  the  consideration 
for  real  estate,  agrees  to  assume  and  pay  a 
mortgage  thereon,  cannot  have  the  mort- 
gage purged  of  usury.  Burnett  v.  Young 
Men's  Bldg.  &  Loan  Asso.  48:  840,  159  S. 
W.  609,  155  Ky.  59.  (Annotated) 

33.  One  who  purchases  land  which  is  sub- 
ject to  a  usurious  trust  debt,  and  assumes 
the  payment  of  such  debt  as  part  of  the 
consideration  for  his  purchase,  cannot  be 
relieved  from  the  usury.  Stuckey  v.  Middle 
Digest   1-52  L.R.A.(N.S.) 


States  Loan,  Bldg.  &  C.  Co.  8:  814,  55  S.  E. 
996,  61  W.  Va.  74.  (Annotated) 

34.  A  woman  who  takes  a  conveyance  of 
real  estate  from  her  spendthrift  husband 
to  put  it  out  of  his  power  to  fritter  it  away, 
is  not  estopped  from  setting  up  usury  in  a 
debt  secured  by  a  mortgage  which  he  had 
executed  thereon.  First  Nat.  Bank  v.  Drew, 
10:  857,  80   N.   E.    1082,  226   111.   022. 

(Annotated) 
Remedies. 

35.  Payments  by  a  debtor  before  ap- 
pointment of  a  receiver  for  his  property  up- 
on a  usurious  debt  must  be  regarded  as 
voluntary,  and  cannot  be  recovered  by  the 
receiver  to  the  extent  of  principal  and  law- 
ful interest.  Murphy  v.  Citizens'  Bank,  11: 
616,  100  S.  W.  894,  82  Ark.  131. 

oO.  Amounts  collected  by  the  creditor 
upon  security  held  as  collateral  t©  a  usuri- 
ous debt  after  the  appointment  of  a  receiver 
for  the  debtor's  property  and  his  demand 
for  a  surrender  of  the  collateral  cannot  be 
regarded  as  voluntary  payments,  but  they 
may  be  recovered  by  the  receiver.  Murphy 
V.  Citizens'  Bank,  11:  616,  100  S.  W.  894,  82 
Ark.  131. 
Penalty. 

37.  Imprisonment  may  be  imposed  for 
violation  of  a  statute  forbidding  the  taking 
of  usury  or  excessive  sums  in  connection 
with  a  loan  by  way  of  commissions  or  com- 
pensation for  views  or  appraisals.  State 
ex  rel.  Ornstein  v.  Cary,  11:  174,  105  N.  W^. 
792,  126  Wis.  135. 

38.  The  fact  that  a  borrower  was  a 
member  of  the  board  of  directors  of  the 
lender  bank  and  of  its  loan  committee  will 
not  prevent  him  from  recovering  the  statu- 
tory penalty  for  usury.  MacRackan  v. 
Bank  of  Columbus,  49:  1043,  80  S.  E.  184, 
164    N,    C.    24.  (Annotated) 

39.  In  order  to  render  a  transfer  of 
property  to  a  bank  in  satisfaction  of  usuri- 
ous interest,  a  payment  within  the  mean- 
ing of  the  national  banking  act,  permitting 
a  recovery  of  twice  the  amount  of  usurious 
money  paid,  the  parties  must  intend  that 
the  property  be  accepted  as  a  payment. 
First  Nat.  Bank  v.  Davis,  36:  134,  70  S.  E. 
246,  135  Ga.  687. 

40.  To  render  a  transfer  of  property  a 
payment  of  usury  within  the  meaning  of 
the  national  banking  act  permitting  a  re- 
covery in  case  of  such  payment,  the  market 
value  of  the  property  transferred  must  ex- 
ceed the  principal  and  lawful  interest. 
First  Nat.  Bank  v.  Davis,  36:  134,  70  S.  E. 
246,  135  Ga.  687. 

41.  That  section  of  the  national  bank- 
ing act  which  permits  a  debtor  who  has 
paid  a  greater  rate  of  interest  than  al- 
lowed by  law  to  the  bank,  to  recover  back 
twice  the  amount  of  interest  paid,  compre- 
hends payment  of  the  usurious  interest  by 
transfer  of  property  as  well  as  payment 
in  monev.  First  Nat.  Bank  v.  Davis,  36: 
134,  70  S.  E.   240,   135  Ga.  687. 

( Annotated ) 

42.  The  national  banking  act,  permit- 
ting  a    recovery    of    twice    the    amount    of 
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usury  paid,  is  not  applicable  to  voluntary 
payments  of  debts  of  third  persons  to  the 
bank,  which  may  be  infected  with  usury. 
First  Nat.  Bank  v.  Davis,  36:  134,  70  S.  E. 
246,  135  Ga.  687. 

43.  Where  property  is  accepted  by  a  na- 
tional bank  in  payment  of  a  debt  infected 
with  usury,  it  must,  to  bring  it  within  the 
operation  of  the  national  banking  act  per- 
mitting a  recovery  of  twice  the  amount  of 


the  usury  paid,  appear  not  only  that  the 
market  value  of  the  property  was  in  ex- 
cess of  the  principal  debt  and  legal  inter- 
est, but  that  the  transfer  and  delivery  of 
the  property  was  intended  by  the  debtor 
and  accepted  by  the  bank  as  payment,  not 
only  of  the  lawful  interest,  but  also  of  the 
illegal  interest.  First  Nat.  Bank  v.  Davis, 
36:  134,  70  S.  E.  216,  135  Ga.  687. 


V 


VACANCY. 

In  party  ticket,  see  Elections,  63-65. 

Of  insured  property,   see  Insurance,  246- 

263. 
In  office,  see  Officers,  25-36,  39-44. 
Appointment  of  trustee  to  fill,  see  Trusts, 

168-172. 


VACATION. 


Amendment    of    pleading    during,    see    Ap- 
peal AND  Error,  1076. 
Of  parks   and  squares,  see  Courts,  106. 
Of  highways,  see  Highways,  V. 
Of  judgment,  see  Judgment,  VII. 


VACCINATION. 

Requirement  of,  see  Health,  III.  b. 
•-•-♦ 


VAUDATION. 


Of  passenger's  ticket,  see  Carriers,  430 
Of  void  marriage,  see  Marriage,  III.  b. 
Of    void    ordinance,    see    Municipal    Cor- 
porations, 87,  88. 
See  also  Curative  Law. 


VALIDITY. 


Of  contract,  see  Contracts,  III, 

Of  insurance  policy,  see  Insurance,  II,; 
III,  a. 

Of  transfer  of  insurance  policy,  see  Insur- 
ance, IV, 

Of  ordinance,  see  Municipal  Corporations, 
11.  c,  3, 

Of  statute,  see  Statutes,  I.  c. 

Of  wills,  see  Wills,  I, 
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VALUATION. 

Of  water  works  plant  which  city  has  elected 
to  purchase,  see  Arbitration,  10,  11; 
Municipal  Corporations,  300. 

Of  property  transported  for  purpose  of  fix- 
ing carrier's  liability,  see  Carriers, 
III.  g,  3, 

Of  property  of  railway  company  for  pur- 
pose of  fixing  rates,  see  Carriers, 
1039-1046, 

Of  property  paid  for  by  corporate  stock,  see 
Corporations,  V.  f,  3,  b. 

Of  property  taken  in  condemnation  proceed- 
ing, see  Damages,  III.  1,  2. 

Of  gas  plant,  see  Gas,  30-52. 

Of  property  for  taxation,  see  Taxes,  III.  b, 
2. 

Of  property  of  telephone  company  for  pur- 
pose of  fixing  rates,  see  Telephones. 
17-23. 


VALUE. 

Opinion  evidence  as  to,  see  Evidence,  VII. 

f. 
Evidence  of,  generally,  see  Evidence,  XI.  f. 
Statement  as  to  value  of  insured  property, 

see  Insurance,  197-199, 
Question  for  jury  as  to,  see  Trial,  661. 


VALUED  PROPERTY. 

See  Insurance,  VI.  c,  1. 


VARIANCE. 


Between  pleading  and  proof,  see  Evidenoe, 
XIII.  b. 


VARIETY. 


Liability  of  one  selling  different  variety  of 
seed  than  that  specified  in  sale,  see 
Sale,  108. 
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VASECTOMY. 

Sterilization   of  criminal   by   means   of,   see 
Cbiminal  Law,  243. 


VAULT. 

Under  highway,  see  Evidence,  170;   High- 
ways,  ;?9-42,   307;    Municipal   Cobpo- 

RATIONS,  142. 
Right    of    administrator    to    credit    for    ex- 
pense of,  see  ExiicUTORS  and  Adminis- 

TBATORS,    115. 


VEHICLES. 


License  tax  on.  see  Constitutional  Law, 
255;  License,  26-28,  39,  76-78,  107- 
110,  116,  128,  129.  131. 

Regulating  use  of  loaded  vehicles  on  high- 
way, see  Constitutional  Law,  522; 
Highways,  34-36. 

Title  of  statute  regulating,  see  Statutes, 
110,  111. 

See  also  Automobiles. 


VEINS. 


Tb  mines,  see  Mines.  1.  a, 


VENDING  MACHINE. 


License  tax  on,  see  License.  87. 
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II. 
III. 


Rights  and  liahilities  of  parties,  1— 
72. 

a.  In  general,   1—26. 

b.  Payment   of  purchase   money, 

21-33. 

c.  Defective      or      unmarTcetable 

title,  34,-55. 

d.  Deficiencif   in    quantity,  56,  57. 

e.  Rescission  of  contract,  58—72. 

Vendor's  lien,   73—82. 

Rights  of  pat-ties  as  to  third  per- 
sons; bona  fide  purchasers,  83— 
108. 


Bringing  of  suit  to  prevent  conveyance,  see 
Abuse  of  Process,  4. 

Adverse  possession  by,  see  Adverse  Posses- 
sion, I.  c. 

Adverse  possession  by  grantee  who  has  war- 
ranted title,  see  Adverse  Possession, 
18. 

Adverse  possession  by  mortgagor's  grantee, 
see  Adverse  Possession,  22,  23. 

Purchase  by  or  from  alien,  see  Aliens,  3, 
4. 
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Review  of  finding  as  to  intent  to  have  hus- 
band sign  wife's  contract  to  sell  land, 
see  Appeal  and  Error,  976. 

Right  of  assignor  for  creditors  to  complain 
of  sale  of  property  to  corporation  in 
exchange  for  stock,  see  Assignment 
FOR  Creditors,  7,  8. 

Bank  to  which  deed  with  sight  draft  for 
purchase  price  is  sent  as  agent  of  vend- 
or, see  Banks,  151 

Effect  of  payment  to  bank  to  which  deed 
with  sight  draft  attached  is  sent,  see 
Banks,   178. 

Sale  of  property  by  broker,  see  Brokers, 
IL 

Right  of  purchaser  to  recover  damages  from 
broker  for  fraudulent  representations 
as  to  value  of  land,  see  Brokers,  11. 

Action  by  vendee  against  one  inducing 
vendor  to  break  contract,  see  Case,  32. 

Suit  to  cancel  contract  to  convey  real  prop- 
erty as  cloud  on  title,  see  Cloud  on 
Title,  27,  30. 

Option  to  purchase  property,  see  Con- 
tracts, 1.  d,  4. 

What  constitutes  sale  within  meaning  of 
contract  to  pay  commission  for  sale  of 
land,  see  Contracts,  388. 

Contract  by  one  who  has  made  offer  for 
property  to  stand  aside  and  permit  its 
purchase  by  another,  see  Contracts, 
434. 

Modification  of  contract,  see  Contracts, 
706. 

Contract  to  withdraw  competition  at  pri- 
vate sale  of  real  estate,  see  Contracts, 
1,  88. 

Validity  of  conveyance  of  real  estate  by 
warranty  deed  of  corporation,  see  Cor- 
porations,  63. 

Sale  to  corporation  by  promoter,  see  Cor- 
porations, 188-200. 

Power  of  majority  stockholders  of  corpora- 
tion to  sell  its  property,  see  Corpora- 
tions, 256. 

Sale  of  property  as  abandonment,  see  Cove- 
nants and  Conditions,  1. 

Restraints  upon  alienation,  see  Covenants 
AND  Conditions,  31-34. 

Deeds,  see  Deeds. 

Devolution  of  vendee's  interest  under  con- 
tract for  purchase  of  real  property,  see 
Descent  and  Distribution,  2. 

Abandonment  by  purchaser  of  easement  in 
bridge,  see  Easements,  84,  85. 

What  constitutes  a  sale  preventing  attach- 
ment of  land  for  debt  of  grantor's  heir, 
see  Equitable  Conversion,  3. 

Power  of  equity  to  compel  reconveyance 
of  land  where  deeds  have  been  delivered, 
see  Equity,  25. 

Effect,  upon  escrow,  of  imposition  of  con- 
ditions in  violation  of  vendor's  con- 
tract, see  Escrow,  3. 

Estoppel  by  deed,  see  Estoppel,  II.  a. 

Estoppel  to  rely  on  after-acquired  title,  see 
Estoppel,  36,  37. 

Admissibility  of  grantor's  statement  as  to 
ownership,  see  Evidence,  X.  f. 

Parol  evidence  of  conveyances  of  real  estate, 
see  Evidence,   714,  909-912,  940,   941, 
950,  «,76-978. 
172 
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Evidence  of  habits  of  grantor,  see  Evidence, 
1519. 

Evidence  of  character  of  grantor,  see  Evi- 
dence, 1547. 

Sale  of  infant's  land,  see  Guabdian  and 
Wabd,  14,  15;  Infants,  I   d,  2. 

Sale  of  homestead,  see  Homestead,  IV.  a. 

Wife  as  husband's  agent  for  sale  of  his  real 
estate,  see  Husband  and  Wife,  20. 

Sale  by  guardian  of  incompetent,  see  In- 
competent Persons,  37-41,  64. 

Injunction  against  advertiajng  property  for 
sale  to  undesirable  persons,  see  Injunc- 
tion, 96. 

Effect  of  contract  to  convey  on  ownership 
within  insurance  policy,  see  Insur- 
ance, 213-223. 

Sale  under  execution  or  attachment,  see 
Judicial  Sale. 

Purchase  of  property  pending  suit  as  to,  see 
Lis  Pendens,  II. 

Distribution  by  chance  of  lots  among  pur- 
chasers, see  Lottery,  8-10. 

Giving  of  bond  by  vendee  to  secure  release 
of  lien  on  land  imposed  by  deed  as  a 
novation  of  the  original  obligation,  see 
Novation,  5. 

Liability  of  registrar  of  deeds  for  failure 
to  index  mortgage,  see  Officers,  103, 
104. 

Sale  on  partition,  see  Partition,  II.  d. 

Pleading  as  to,  see  Ple^ading,  253-255. 

Notice  that  broker  is  acting  as  owner's 
agent  in  sale  of  property,  see  Princi- 
pal and  Agent,  2. 

Sale  of  land  by  agent,  see  Principal  and 
Agent,  30,  50-53,  60-66,  77,  96. 

Purchase  by  agent  for  undisclosed  principal, 
see  Principal  and  Agent,  60-65. 

Sale  for  local  improvement  assessment,  see 
Public  Improvements,  77-79. 

Sale  of  railroad,  see  Railroads,  7. 

Confirmation  of  title  in  grantee  from 
religious  society,  see  Religious  So- 
cieties, 18. 

Conveyance  of  land  held  adversely,  see  Stat- 
utes, 336. 

Subrogation  of  one  lending  money  to  insane 
person  which  is  invested  in  real  estate, 
see  Subrogation,  8. 

Sale  for  taxes,  see  Taxes,  III.  f. 

Property  sold  with  reservation  of  title  or 
lien  in  favor  of  public  as  subject  to 
taxation,  see  Taxes,  4. 

Taxation  as  credit  of  contract  for  purchase 
of  real  estate,  see  Taxes,  63,  66,  69. 

Succession  tax  on  credit  evidenced  by  con- 
tract of  sale  in  other  state,  see  Taxes, 
343,  344. 

Sale  of  standing  timber,  see  Timber. 

Sale  of  water  rights,  see  Waters,  II.  j. 

Severance  of  riparian  right  from  upland  by 
conveyance,  see  Waters,  144,  145. 

Competency  of  witness  as  to  bond  for  title 
claimed  to  be  executed  by  one  since 
deceased,  see  Witnesses,  41 

/.  Bights  and  liabilities  of  parties. 

a.  In  general. 

(See  also   same  heading  in   Digest  L.R.A. 

1-10.) 
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Abatement  of  cause  of  action  for  deceit  in 
sale  of  real  estate,  see  Abatement  and 
Revival,  8. 

Assignment  of  land  contract,  see  Assign- 
ment, 22-24;   Contracts,  276,  277. 

Option  to  purchase  real  estate,  see  Con- 
tracts,  I.   d.  4. 

Option  contract  for  purchase  of  land  as 
within  rule  against  perpetuities,  see 
I*erpetuities,  4,  8,  9,  27,  34. 

SuflBciency  of  tender  of  money  in  acceptance 
of  option,  see  Tender,  10,  11. 

Oral  contracts  for  land,  see  Contracts,  I. 
e,  4. 

Agreement  to  support  grantor  as  considera- 
tion for  conveyance  of  property,  see 
Contracts.  73. 

Mutuality  of  contract,  see  Contracts,  143- 
146. 

Construction  of  contract,  see  Contbacts,  II. 
d,  2,  a. 

Agreement  by  vendor  to  repurchase  prop- 
erty after  default  by  vendee,  see  Con- 
tracts, 77,  78. 

Recovering  money  paid  for  lands  under  in- 
valid contract,  see  Contracts,  581. 

Liability  for  costs,  of  one  resisting  perform- 
ance of  contract  to  convey,  see  Costs 
and  Fees,  2. 

Power  of  canal  company  to  agree  to  make 
basin  within  land  conveyed  to  it  as 
part  consideration,  see  Corporations, 
65. 

Construction  of  agreement  to  furnish  war- 
ranty deed,  see  Contracts,  377,  378. 

Covenants  between,  see  Covenants  and 
Conditions, 

Measure  of  damages  for  breach  of  covenant, 
see  Damages,  131-143. 

Construing  provision  for  interest  as  penalty, 
see  Damages,  216. 

Damages  for  breach  of  contract  to  convey, 
see  Damages,  127-130. 

Stipulation  for  liquidated  damages  for 
breach  of  contract  to  convey,  see  Dam- 
ages, 217,  218. 

Liquidated  damages  for  breach  of  contract 
to  purchase,  see  Damages,  219. 

Damages  for  fraud  on  sale  or  exchange  of 
real  property,  see  Damages,  325-329. 

Damages  for  removal,  by  conditional  vendor, 
of  machinery  title  to  which  was  re- 
served to  seller  until  payment,  see  Dam- 
ages, 455. 

Rights  of  purchaser  by  deed,  map,  or  plat 
showing  dedication,  see  Dedication,  I. 
b;  Equity,  24;  Plat,  1. 

Right  of  grantee  to  require  widow's  dower 
to  be  assigned  out  of  husband's  remain- 
ing land,  see  Dower,  46. 

Easement  of  access  to  remaining  property 
of  grantor,  see  Easements,  96. 

Right  of  vendor  to  recover  proceeds  of  in- 
surance on  theory  that  at  time  of  fire 
title  had  not  passed,  see  Election  of 
Remedies,  31. 

Right  of  grantee  of  real  estate,  after  appro- 
priation of  right  of  way  across  it,  to 
the  compensation  awarded  therefor,  see 
Eminent  Domain,  247,  248. 

Jurisdiction  of  equity  to  enforce  land  con- 
tract, see  Equity,  31. 
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Fraud  of  vendor  entitling  grantees  to 
equitable  relief,  see  Equity,  63. 

Estoppel  of  vendor  by  false  representations, 
see  Estopped,  164. 

Estoppel  of  vendor  to  complain  of  vendee's 
failure  promptly  to  record  deed,  where- 
by he  lost  title,'see  Estoppel,  194. 

Estoppel  of  one  having  option  to  purchase 
real  property,  see  Estoppel,  206. 

Estoppel  of  wife  to  claim  right  to  real  estate 
under  husband's  deed  to  her,  see  Es- 
toppel, 211. 

Presumption  in  action  for  damages  for 
breach  of  contract  to  convey,  that  im- 
provements placed  upon  premises  by 
tenant  were  removed  at  expiration  of 
lease,  see  Evidence,  646. 

Parol  evidence  that  deed  was  intended  as  a 
mortgage,  see  Evide:nce,   1030-1033. 

Parol  evidence  as  to  improvements  to  be 
made  on  tract  from  which  lot  is  sold, 
see  Evidence,  948. 

Sufficiency  of  evidence  of  assumption  of 
mortgage  by  purchaser,  see  Evidence, 
2258,  2280. 

Power  of  executor  to  insert  m  deed  re- 
strictive covenants  as  to  building  lots, 
see  ExEcuTOES  and  Administrators, 
57. 

What  constitutes  fixtures  as  between,  see 
Fixtures,  III. 

Right  to  avoid  because  of  false  impression 
induced  by  fraud  as  to  contents  or  char- 
acter of  paper  signed,  see  Forgery,  8. 

Injunction  against  violation  by  vendee  of 
contract  of  vendor  as  to  property  sold, 
see  Injunction,  74. 

Ownership  of  vendor  or  vendee  within 
meaning  of  insurance  policy,  see  In- 
surance, III.   e,   1,   b. 

Insurable  interest  of  purchase  money  mort- 
gage, after  conveyance  of  property,  see 
Insurance,  56. 

Insurable  interest  of  conditional  vendee,  see 
Insurance,  57. 

Interest  in  proceeds  of  insurance  of  vendor 
who  retains  title  but  assigns  insurance 
to  vendee,  see  Insurance,  824. 

Estoppel  of  purchaser  by  judgment  confirm- 
ing sale,  see  Judgment,  164. 

Rights  and  duties  of  purchasers  at  judicial 
sale,  see  Judicial  Sale,  III. 

Grant  of  land  for  railroad  right  of  way; 
right  to  remove  lateral  suport  to  re- 
maining land  of  grantor,  see  Lateral 
Support,  4. 

License  tax  on  purchasers  at  tax  sale,  see 
License,  54-56,  86. 

Laches  in  enforcing  rights  under  title  bond, 
see  Limitation  of  Actions,  46,  47. 

Rights  of  one  purchasing  lot  on  which  build- 
ing stands,  under  verbal  license  from 
vendor,  see  Malicious  Mischief,  3. 

Power  of  vendee  to  subject  owner's  interest 
to  mechanics'  liens,  see  Mechanics' 
Liens,  14,  15. 

Rights  and  liabilities  of  purchaser  of  land 
subject  to  mortgage,  see  Mortgage,  III. 

Right,  title,  etc.,  of  purchasers  at  fore- 
closure sale,  see  Mortgage,  VI.  g,  4. 

Knowledge  by  vendee  of  facts  sufficient  to 
put  on  inquiry,  see  Notice,  2-4. 
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Purchaser's  right  to  maintain  bill  to  re- 
move cloud,  see  Parties,  23. 

Liability  of  purchaser  for  nuisance,  see 
Nuisances,  115,  121,   122. 

False  representations  by  one  member  of 
partnership  while  acting  for  firm  in 
exchange  of  land,  see  Partnership,  31. 

Notice  to  purchaser  of  terms  of  party  wall 
agreement,  see  Party  Walls,  4. 

Pleading  in  action  to  enforce  contract  to 
repurchase  interest  of  conditional 
vendee,  see  Pleading,  77. 

Pleading  as  to  fraud  in  inducing  purchase, 
see  Pleading,  384,  387. 

Promises  as  to  improvements  by  agent  sell- 
ing property,  see  Principal  and  Agent, 
53. 

Rights  against  undisclosed  principal  on  sale 
to  agent,  see  Principal  and  Agent, 
66. 

Reformation  of  deeds,  see  Reformation  of 
Instruments. 

Rights  of  conditional  vendor  as  to  ma- 
chinery placed  on  property  under  con- 
ditional sale,  see  Sale,  46,  156-158. 

Set-off  as  between  vendor  and  vendee,  see 
Set-Off  and  Counterclaim,  4. 

Specific  performance  of  contract,  see  Spe- 
cific Performance,  I.  e. 

Subrogation  of  vendee  paying  mortgage  to 
lien  thereof,   see   Subrogation,   21. 

Necessity  of  tender  of  amount  due  on  con- 
tract, see  Tender,  3. 

Necessity  of  tender  of  purchase  price  in  ac- 
tion for  breach  of  contract  to  convey, 
see  Tender,  4. 

Sufficiency  of  notice  to  put  intending  pur- 
chaser upon  inquiry,  see  Trial,  299. 

Right,  as  between  vendor  and  vendee,  ta 
damages  for  building  of  grade  on  land 
prior  to  sale,  see  Trial,  996. 

Breach  of  express  contract  to  convey  real 
estate  as  raising  implied  or  construc- 
tive trust,  see  Trusts,  37. 

Grantee  as  trustee,  see  Trusts,  51,  52,  56. 

Right  of  vendee  assuming  mortgage  to  have 
it  purged  of  usury,  see  Usury,  32. 

1.  It  is  legally  possible  for  one  person 
to  sell  land  to  another  at  an  agreed  price, 
and  at  the  same  time  to  secure  the  right 
to  repurchase  it;  and  if  actually  made  in 
good  faith,  such  a  transaction  is  enforce- 
able. Cowart  V.  Singletary,  47:  621,  79  S. 
E.  196,  140  Ga.  435. 

2  One  who  agrees  to  sell  certain  land 
has  no  right  to  substitute  other  land  there- 
for, even  though  it  be  of  equal  value.  Selby 
V.  Matson,  14:  1210,  114  N.  W.  609,  137 
Iowa,  97. 

3  One  contracting  to  buy  land  may 
rely  upon  representations  of  the  seller  as  to 
what  parcels  make  up  the  tract,  unless  in- 
formed or  put  on  inquiry  to  the  contrary. 
Selby  V.  Matson,  14:  1210,  114  N.  W.  609, 
137  "lowa,  97.  (Annotated) 

4.  It  is  immaterial  that  title  to  land 
is  good,  if  the  vendee  in  good  faith  is  not 
satisfied  with  it.  where  the  contract  for  the 
sale  thereof  provides  that  the  vendor  shall 
furnish    an    abstract    showing    satisfactory 


2740 


VENDOR  AND  PURCHASER,  I.  a. 


title  to  the  property.     Hollingsworth  v.  Col- 
thurst,  i8:  741,  96  Pac.  851,  78  Kan.  455. 

5.  A  vendor  who,  at  the  time  of  con- 
tracting to  sell  real  estate,  has  not  perfected 
his  title  to  it,  cannot  claim  a  forfeit  de- 
posited by  the  vendee  to  secure  performance 
on  his  part  upon  his  repudiation  of  the  con- 
tract before  the  time  for  performance  ar- 
rives, unless  he  shows  that  he  has  perfected 
his  title  so  as  to  be  in  a  position  to  per- 
form his  own  agreement.  Wells,  F.  &  Co. 
V.  Page,  3:  103,  82  Pac.  856,  48  Or.  74. 

( Annotated ) 

6.  The  foreclosure  of  a  land  contract 
cannot  be  prevented  by  one  who  has  never 
been  ready  and  willing  to  perform,  on  the 
ground  that  the  vendor  had  no  title  to  a 
small  part  of  the  property  which  he  had 
contracted  to  convey,  where  there  was  noth- 
ing to  show  that  the  vendor  was  not  at  all 
times  ready  and  willing  to  furnish  such 
title.  Dickson  v.  Loehr,  4:  986,  106  N.  W. 
793,  126  Wis.  641. 

7.  The  surrender  of  an  option  to  pur- 
chase a  mining  claim  is  shown  by  evidence 
of  an  intimation  to  the  seller  of  the  pur- 
chaser's desire  to  make  the  surrender,  fol- 
lowed by  the  seller's  taking  possession  of 
the  claim  for  the  purpose  of  making  a  sur- 
vey for  a  patent  and  continuing  in  posses- 
sion thereof,  performing  work,  and  incur- 
ring expenses  in  the  development  of  the 
claim.  K.  P.  Mining  Co.  v.  .Jacobson,  4:  755, 
83   Pac.  728,   30   Utah,   115. 

8.  An  administrator  who  sells  the  real 
estate  of  his  intestate  under  the  mistaken 
belief  that  it  is  subject  to  dower,  which  is 
shared  by  the  purchaser  or  induced  by  his 
fraud,  may  recover  from  him  the  value  of 
the  dower  interest,  which  was  deducted 
from  the  purcliase  price  on  account  of  such 
mistake.  Chrisman  v.  Linderman,  10:  1205, 
100  S.  W.  1090,  202  Mo.  605. 

9.  An  executory  contract  in  considera- 
tion of  a  present  part  payment  and  certain 
periodical  payments  to  be  made  in  the 
future,  to  convey  real  estate  when  the  last 
payment  is  made,  does  not  entitle  the 
grantee  to  rents  under  existing  leases,  which 
accrue  before  he  becomes  entitled  to  pos- 
session. Re  Boyle,  38:  420,  1.34  N.  W.  590, 
154  Iowa,  249.  (Annotated) 

10.  Where  a  vendor,  as  a  performance  on 
his  part  of  a  contract  for  the  conveyance 
of  real  property,  tenders  a  warranty  deed 
from  another  person,  the  vendee,  in  order 
to  avoid  the  effect  of  the  tender  on  the 
ground  that  the  deed  does  not  include  the 
warranty  of  the  person  with  whom  he  con- 
tracted, must  make  that  specific  objection, 
and  allow  a  reasonable  opportunity  for  it 
to  be  met.  George  H.  Paul  Co.  v.  Shaw, 
37:  1123,  119  Pac.  546,  86  Kan.  136. 

11.  Where,  at  the  time  of  tender  of  a 
deed  of  land  to  be  sold  with  warranty 
against  encumbrances,  a  controversy  arises 
as  to  whether  or  not  an  easement  for  an 
irrigation  ditch  across  the  property  is  a 
breach  of  the  covenant,  which  has  never 
been  settled  by  the  courts  to  which  the  par-  . 
ties  appeal  for  its  settlement,  the  vendor  [ 
cannot  forfeit  the  contract  for  nonpayment 
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of  purchase  money  until  that  question  is 
determined.  Schurger  v.  Moorman,  36: 
313,  117  Pac.   122,  20  Idaho,  97. 

12.  A  purchaser  of  land  from  one  who 
holds  a  water-right  contract  thereon  with 
an  irrigation  company,  and  who  takes  title 
thereto  by  a  deed  containing  the  ordinary 
covenants  of  warranty,  with  no  reference 
to  tiie  question  of  water  rights,  and  who 
refuses  to  accept  water  from  the  company, 
is  not  personally  liable  for  the  maintenance 
fee  mentioned  in  the  water-right  contract 
between  his  grantor  and  the  irrigation  com- 
pany; and  an  action  cannot  be  maintained 
against  him  to  recover  a  personal  judgment 
therefor.  Farmers'  &  M.  Irrig.  Co.  v.  Hill, 
39:  798,   134  N.   W.  929,  90  Neb.  847. 

(Annotated) 

13.  The  holder  of  an  unrecorded  died  of 
land  may  maintain  an  action  against  the 
grantor  of  his  immediate  grantor,  whose 
deed  is  also  unrecorded,  for  damages  for 
loss  of  title  resulting  from  a  second  con- 
veyance of  the  land  by  the  original  grantor 
to  one  who  recorded  his  deed  and  conveyed 
to  another,  who  also  recorded  his  deed,  if 
either  of  the  latter  grantees  are  innocent 
purchasers,  where  such  second  convey- 
ance by  the  original  grantor  was  made 
for  a  substantial  consideration,  and  with 
knowledge  that  he  was  placing'  an  instru- 
ment in  the  hands  of  his  second  grantee 
which  might  be  used  to  destroy  the  title  he 
had  theretofore  conveyed,  notwithstanding 
plaintiff  had,  subsequently  to  such  trans- 
action, but  prior  to  the  bringing  of  the  ac- 
tion for  such  loss  of  title,  executed  a  deed 
of  the  land  for  a  consideration  moving  from 
the  record  title  holder.  Hilligas  v.  Kuns, 
26:  284,   124   N.   W.   925,  86  Neb.  68. 

( Annotated ) 

14.  The  right  of  the  grantee  of  a  lot  on 
a  recorded  plat  is  not  limited  to  the  ad- 
joining street  and  the  connections  neces- 
sary to  reach  a  public  highway,  but  extends 
to  the  use  of  all  the  ways  appearing  upon 
the  plat,  and  none  can  be  closed  against 
his  protest,  if  it  can  be  of  material  benefit 
to  his  lot.  Danielson  v.  Sykes,  28:  1024,  109 
Pac.   87.   157   Cal.  686. 

15.  The  question  of  fraud  in  falsely 
representing  to  a  purchaser  of  real  estate 
that  a  lien  note  on  the  property  had  been 
paid  becomes  immaterial  if,  without  notice 
of  its  continued  existence,  the  parties  agree 
to  rescind  the  contract.  Hill  v.  Hoeldtke, 
40:  672,  142  S.  W.  871,  104  Tex.  594. 

16.  The  refusal  of  a  purchaser  of  land 
under  an  executory  contract  to  perform  his 
agreement  does  not  give  the  vendor  the  right 
to  resell  the  land  at  the  risk  of  the  pur- 
chaser, and  hold  him  liable  for  a  deficiency 
in  the  price  realized,  since  this  remedy  is  in 
terms  restricted  by  the  Georgia  Civil  Code 
to  cases  where  a  bidder  at  judicial  or  quasi- 
judicial  sale  refuses  to  comply  with  his  bid. 
Cowdrey  v.  Greenlee,  8:  137,  55  S.  E.  918, 
126  Ga.  786.  (Annotated) 

17.  A  purchaser  who  refuses,  without  ex- 
cuse, to  take  the  title  and  pay  the  purchase 
money  on  the  day  fixed  for  consummating 
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the  sale,  cannot  compel  a  return  of  the  ad- 
vance payment,  although  the  seller  imme- 
diately resells  the  property  at  an  advanced 
price,  so  that  he  sutlers  nothing  from  the 
default.  Sanders  v.  Brock,  35:  532,  79  Atl. 
772,   230   Pa.   609.  (Annotated) 

18.  After  recission  for  fraud  of  an 
executory  contract  for  purchase  of  land  the 
vendee  has  no  lien  upon  the  land  for  the 
amount  of  his  advance  payment.  Davis  v. 
William  Rosenzweig  Realty  0.  Co.  20:  175, 
84  N.  E.  943,  -192  N.  Y.  128.  (Annotated) 
Rigkt   to   crops. 

19.  When  real  estate  is  agreed  to  be 
conveyed  by  a  valid  executory  contract  of 
sale,  without  reservation,  the  equitable  ti- 
tle passes  at  once  to  the  vendee,  and  with  it 
title  to  all  crops  growing  on  the  land. 
Speicher  v.  Lacy,  35:  1066,  115  Pac.  271,  2H 
Okla.  541.  (Annotated) 
Who  must  pay  taxes;  substitute  con- 
veyances. 

Vendee  under  executory  contract  as  real 
owner  for  purpose  of  taxation,  see 
Taxes,   79. 

Who  must  pay  taxes  accruing  after  sale 
but  before  title  is  perfected  in  pur- 
chaser, see  Taxes,  25(3. 

20.  Where,  before  taxes  become  a  lien, 
real  estate  is  sold  and  a  deed  executed  and 
delivered  by  an  attorney  in  fact,  and  the 
consideration  paid,  upon  the  understanding 
that  the  deed  executed  by  the  attorney  in 
fact  shall  be  held  until  the  principal  re- 
turns from  abroad,  when  she  will  execute 
a.  deed  herself,  and  after  the  taxes  have  be- 
come a  liei]  a  deed  identical  in  form  with 
that  executed  by  the  attorney  in  fact  is 
executed  by  the  principal  and  delivered 
to  the  purchaser,  no  new  consideration  pass- 
ing therefor,  the  title  will  be  regarded  as 
passing  at  the  date  of  the  first  deed,  and 
the  grantor  will  not  be  held  liable  for  the 
taxes  which  became  a  lien  thereafter.  Big- 
ger v.  Underwood,  44:  848,  128  Pac.  187, 
88  Kan.  325.  (Annotated) 
AVlio  must  bear  loss  fr«m  fire. 
Destruction  of  leased  property  after  assign- 
ment of  leasehold,  but  before  delivery 
of  possession,  see  Landlord  and  Ten- 
ant, 90,  91. 

See  also  Spkcific  Performance,  98. 

21.  The  depreciation  by  fire  of  property 
which  one  has  contracted  to  sell,  pending 
delay  in  compliance  with  the  contract  be- 
cause of  an  outstanding  lease,  falls  upon 
him.  Eppstein  v.  Kuhn,  10:  117,  80  N.  E. 
80,  225  111.  115. 

22.  A  provision  in  a  contract  for  the 
sale  of  real  estate,  the  buildings  upon  which 
constitute  an  important  part  of  the  subject- 
matter  of  the  contract,  that  the  premises 
at  time  of  delivery  are  to  be  "in  the  same 
condition  in  which  they  now  are,  reasonable 
use  and  wear  of  the  buildings  thereon  alonp; 
excepted,"  does  not,  in  case  of  destruction 
of  the  building  by  fire,  give  the  vendee  a 
right  to  specific  performance  with  the  build- 
ings restored,  or  with  an  allowance  for  their 
value.  Hawkes  v.  Kehoe,  10:  125,  79  N.  E. 
766,  193  Mass.  419.  (Annotated) 
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23.  Where  buildings  are  destroyed  by 
fire  without  the  fault  of  either  party,  be- 
tween the  date  of  the  contract  of  sale  and 
the  execution  of  the  deed,  and  before  the 
delivery  thereof,  under  a  contract  for  sale 
by  which  the  deed  is  placed  in  escrow  to  be 
delivered  when  the  price  is  paid,  the  loss 
must  be  borne  by  the  vendee,  who  holds  the 
equitable  title,  as  the  vendor  holds  only  the 
naked  legal  title  for  the  use  of  the  vendee. 
Fonts  v.  Foudray,  38:  251,  120  Pac.  960,  31 
Okla.  221. 

24.  A  purchaser  of  real  estate  who,  after 
the  making  of  the  down  payment,  and  the 
execution  of  the  deed  and  purchase  money 
mortgage,  enters  into  possession  pending  the 
delivery  of  the  instruments,  which  is  delayed 
until  a  map  to  which  they  refer  can  be  pre- 
pared, must  bear  the  loss  by  fire  of  a  build- 
ing on  the  property,  without  fault  of  either 
party,  before  the  map  is  prepared  so  that 
the  papers  can  be  exchanged,  which  was 
to  be  effected  by  placing  them  on  record, 
since  equity  regards  the  title  as  having 
passed.  Sewell  v.  Underbill,  27:  233,  90  N. 
E.  430,  197  N.  Y.  168.  (Annotated) 

25.  Specific  performance  will  not  be  en- 
forced of  a  contract  to  purchase  real  es- 
tate which  is  to  be  consummated  at  a 
specified  time,  if,  before  the  time  arrives, 
the  buildings  thereon  are  destroyed  by  fire, 
although  the  firm  of  which  the  purchaser 
is  a  member  remains  in  possession  of  the 
property  under  a  lease.  Good  v.  Jarrard, 
43:  383,  76  S.  E.  698,  93  S.  C.  229. 

(Annotated) 
Vendee's  purcbase  of  better  title. 

26.  A  vendee  in  possession  cannot  there- 
after acquire  a  tax  title  to  the  land  and 
claim  thereunder  adversely  to  his  vendor. 
Smith  V.  Boyer,  46:  209,  78  S.  E.  787,  72 
W.  Va.  632.  (Annotated) 

b.  Payment   of   purchase  money. 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 

Rescission     for     failure    to     pay     purchase 

money,  see  infra,  I.  e. 
Lien  for  purchase  money,  see  infra,  II. 
Oral  promise  to  pay  outstanding  lien  notes 

as    part    of    purchase    price,    see    Con- 
tracts,  231. 
Partial  compliance  with  vendor's  agreement, 

see  CoNTKACTS,  660. 
Evading    tender    of    purchase    money,    see 

Case,  11;   Contracts,  689,  780. 
Effect  of  recitals  in  deed  as  to  payment  of 

consideration,  see  Evidence,  2261. 
Admissibility  in  action  for  purchase  price, 

of    dying    declarations    of    vendor,    see 

Evidence,  1508. 
Injunction    against    collection    of    purchase 

price,  see  Injunction,  268-272. 
Purchase   money    mortgage,    see   Mortgagk, 

1-4,   46. 
Necessity  of  tender  of,  see  Tender,  3,  4. 
Sufficiency  of  tender,  see  Tende^i,   10-12. 
Usury    in    note    for    purchase    money,    see 

Usury,  16. 
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27.  The  vendor  in  a  land  contract  provid- 
ing for  payment  in  instalments,  and  reserv- 
ing the  right  of  forfeiture  for  default,  mak- 
ing time  of  the  essence  of  the  contract,  may 
enforce  the  forfeiture  for  default  in  the  last 
instalment,  and  retain  the  payments  made, 
if  he  is  not  himself  in  default  with  respect 
to  the  contract  obligations  as  to  abstract  [ 
of  title  and  delivery  of  deed.  Reese  v. 
Westfield.  28:  956,  105  Pac.  837,  56  Wash, 
415. 

28.  The  assigns  of  one  granting  land  to 
a  canal  company  in  consideration  of  the 
erection  of  a  basin  connected  with  the  canal 
upon  the  land  and  benefits  resulting  to  the 
grantor  therefrom  cannot  compel  the  res- 
toration of  the  basin  by  the  assigns  of  the 
company,  under  the  rule  that  equity  will 
protect  the  vendor,  and  require  compensa- 
tion, since  the  assigns  of  the  original  grant- 
or cannot  complain  that  the  latter  was  not 
paid  what  he  was  entitled  to.  Dawson  v. 
Western  Maryland  R.  Co.  14:  809,  68  Atl. 
301,  107  Md.  70. 

Deduction  for  deficiency  in  quantity. 

Amount  to  be  abated  from  purchase  price 
on  partial  failure  of  title,  see  Dam- 
ages,   140. 

Deduction  from  price  as  condition  to  en- 
forcement of  vendor's  lien,  see  Equity, 
136. 

Effect  of  laches  on  right  to,  see  Limitation 
OF  Actions,  18. 

Abatement  of  purchase  price  on  judicial 
sale  because  of  deficiency  in  quantity, 
see  Limitation  of  Actions,  21. 

Deduction  from  purchase  price  on  sale  of 
coal  lands  for  deficiency  in  acreage,  see 
Mines,  34. 

See  also  Specific  Performance,  123. 

29.  In  a  suit  to  enforce  a  vendor's  lien, 
equity  has  jurisdiction  to  award  relief  to 
the  grantee  by  abating  from  the  purchase 
price  any  damage  resulting  from  a  breach 
of  his  grantor's  covenants;  and  the  dam- 
age may  be  ascertained  either  by  directing 
an  issue  qiMntum  damnificatus  to  be  tried 
by  a  jury,  or  by  reference  to  a  commis- 
sioner. Smith  V.  White,  48:  623,  78  S.  E. 
378,  71  W.  Va.  639. 

30.  A  covenant  of  general  warranty  is 
so  far  broken  by  the  failure  of  plaintiff's 
title  to  a  portion  of  the  land  granted,  even 
though  the  grantee's  possession  has  not 
been  actually  disturb<>d,  as  to  authorize 
a  court  of  equity  to  relieve  the  grantee 
against  the  payment  of  the  purchase  price 
fyro  tanto.  Smith  v.  White,  48:  623,  78  S. 
E.  378,  71  W.  Va.  639. 

31.  The  measure  of  abatement  from  pur- 
chase money  for  loss  by  superior  adverse 
title  of  a  specific  part  of  land  conveyed  by 
warranty  deed  is  not  the  average  value  of 
the  land  lost,  as  compared  with  the  balance 
of  the  land,  but  the  relative  value;  that  is, 
the  value  of  the  particular  land  lost  at  the 
date  of  the  deed.  Smith  v.  Ward,  33:1030, 
66  S.  E.  234,  66  W.  Va.  190. 
Deduction  of  amount  of  encumbrance. 

.32.  One  who  has  contracted  for  a  title  to 
real  estate  free  from  encumbrances  is  en- 
titled to  have  deducted  from  the  purchase 
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price  the  amount  the  premises  are  depre- 
ciated in  value  by  an  outstanding  lease 
the  term  of  which  extends  beyond  the  time 
fixed  for  the  performance  of  the  contract. 
Eppstein  v.  Kuhn,  10:  117,  80  N.  E.  80,  225 
111.    115. 

33.  One  who  has  contracted  for  a  clear 
title  to  real  estate  upon  which  there  is  an 
outstanding  lease  has  a  right  to  have  the 
value  of  the  lease  deducted  from  the  pur- 
chase price.  Kuhn  v.  Eppstein,  2:  884,  76 
N.  E.   145,  219  111.   154. 

c.  Defective  or  unmarketable  title. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.  J 

As  to  bona  fide  purchaser,  see  infra,  III. 

Rescission  for  defective  title,  see  infra,  60, 
63,   64. 

Defect  in  title  as  defense  to  note  given  for 
purchase  price,  see  Bills  and  Notes, 
219. 

Implied  agreement  to  transfer  good  title, 
see  Contracts,  7. 

Covenants  of  warranty  as  to  title,  see  Cove- 
nants AND  Conditions,  II.  c. 

Measure  of  damages  for  breach  of  covenant 
of  warranty,  see  Damages,  135-143. 

Custom  of  relieving  purchaser  from  burden 
of  doctrine  of  caveat  emptor,  see  Cus- 
tom, 3. 

Abatement  of  price  because  of  failure  of 
title  to  part  of  land  as  condition  to  en- 
forcement of  lien,  see  Equity,  136. 

Burden  of  proving  defective  title,  see  Evi- 
dence, 618. 

Injunction  against  collection  of  purchase 
price  because  of,  see  Injunction,  268- 
272. 

Conclusiveness  against  vendor  of  decree  es- 
tablishing paramount  title  against  pur- 
chaser of  real  estate,  see  Judgment, 
250. 

On  judicial  sale,  see  Judicial  Sale,  12. 

Agreement  to  furnish  abstract  satisfactory 
to  vendee,  see  Pleading,  255. 

Personal  warranty  of  title  by  agent,  see 
Principal  and  Agent,  60,  61. 

Specific  performance  in  case  of  doubtful 
title,  see  Specific  Performance,  I.  e, 
2. 

See  also  supra,  4,  30,  31. 

34.  The  vendee  is  the  party  to  be  satis- 
fied, under  a  contract  for  the  sale  of  land 
which  provides  that  the  vendor  shall  fur- 
nish an  abstract  showing  satisfactory  title 
to  the  property.  HoUingswortli  v.  Col- 
thurst,   18:  741,  96  Pac.  851,  78  Kan.  455 

(Annotated) 

35.  A  vendor's  title  is  not  necessarily 
unmarketable  because  derived  through  deeds 
from  the  heirs  of  a  deceased  owner  whose 
estate  was  not  probated.  Van  Gundy  v. 
Shewey,  47:  645,  133  Pac.  720,  90  Kan.  253. 

36.' A  good  title  is  one  that  can  be  sold 
to  a  reasonably  prudent  man  who  might  de- 
sire the  property,  or  a  title  that  can  be 
mortgaged  to  a  person  of   reasonable  pru- 
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dence  as  security  for  the  loan  of  money. 
Justice-  V.  Button,  38:  i,  131  N.  W.  736,  89 
Neb.   367.  (Annotated) 

37.  A  title  which  a  reasonably  prudent 
man,  familiar  with  the  facts  and  apprised 
of  the  question  of  law  involved,  would  not 
accept  in  the  ordinary  course  of  business,  or 
as  to  which  there  is  a  doubt  or  uncertainty 
sutticient  to  form  the  basis  of  litigation,  is 
unmarketable,  even  though  the  court,  on 
the  whole,  considers  it  good.  Williams  v. 
Bricker,  30:  343,  109  Pac.  998.  83  Kan.  53. 

38.  A  title  to  real  estate  is  not  market- 
able when  so  defective  as  to  affect  the  value 
of  the  land  or  interfere  with  its  sale.  Howe 
V.  Coates,  4:  1170,  107  N.  VV.  397,  97  Minn. 
385.  ( Annotated ) 

39.  A  title  open  to  reasonable  doubt  is 
not  marketable,  and  the  court  cannot  make 
it  so  by  passing  upon  an  objection  depend- 
ing upon  a  disputed  question  of  fact,  or  a 
doubtful  question  of  law,  in  the  absence  of 
the  party  in  whom  the  outstanding  right  or 
claim  is  vested.  Howe  v.  Coates,  4:  11 70, 
107  N.  VV.  397,  97  Minn.  385.       (Annotated) 

40.  That  an  abstract  of  title  to  real  es- 
tate shows  a  grant  to  a  person  whose  Chris- 
tian name  was  "Hanah,"  of  a  certain  coun- 
ty, and  a  grant  by  a  person  of  the  same 
name  except  that  the  Christian  name  was 
spelled  "Hannah,"  of  a  county  in  another 
state,  is  not  such  a  defect  as  will  warrant 
rejection  of  the  title  tendered.  Kane  v. 
Borthwick,  18:  486,  96  Pac.  516,  50  Wash. 
8. 

41.  Under  a  stipulation  in  an  executory 
contract  for  the  sale  of  land,  that  the  pur- 
chase will  be  made  unless  the  vendor's  title 
be  "legally  insuflicient"  and  he  shall  fail  to 
perfect  the  same  within  a  reasonable  time, 
the  purchaser  is  not  entitled  to  demand  a 
perfect  record  title,  or  to  refuse  to  pay  the 
purchase  money  simply  because  one  of  the 
muniments  of  title  is  a  deed  which  is  not 
attested  in  such  manner  as  to  entitle  it  to 
record,  where  it  is  not  pretended  that  the 
failure  to  have  it  duly  registered  in  any  way 
affects  the  validity  of  the  vendor's  title. 
Cowdrey  v.  Greenlee,  8:  137,  55  S.  E.  918, 
126  Ga.  786. 

42.  Title  to  real  estate  which  depends 
upon  a  probate  decree  distributing  a  de- 
cedent's estate  cannot  be  held  to  be  un- 
marketable merely  upon  the  assumption 
that  some  unknown  claimant  exists  who 
will  assert  his  claim,  in  the  absence  of  any 
allegation  that  such  claimant  does  exist, 
where  all  known  interested  parties  were  be- 
fore the  court  when  the  distribution  was 
made.  Barrette  v.  Whitney,  37:  368,  106 
Pac.  522,  36  Utah,  574. 

43.  That  the  husband  of  a  grantor  of 
land  who  signed  the  deed  does  not  attempt 
therein  to  convey  his  interest  will  not  ren- 
der the  title  defective  if  he  covenants  in  the 
deed  that  the  title  is  in  his  wife.  Kane  v. 
Borthwick,  18:  486,  96  Pac.  516,  50  Wash.  8. 

44.  In  an  action  to  recover  back  purchase 
money  for  the  failure  of  the  vendor  to 
comply  with  an  agreement  to  furnish  a 
marketable  title,  where  the  parties  whose 
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possible  claims  may  affect  the  title  are  not 
before  the  court,  the  question  of  law  upon 
which  the  title  turns  will  not  be  determined, 
but  the  title  will  be  deemed  unmarketable 
if  the  question  is  one  upon  which  it  is  ap- 
parent that  other  courts  might  entertain 
a  different  opinion.  Williams  v.  Bricker, 
30:  343,   109  Pac.   998,  83   Kan.   53. 

45.  The  acceptance  of  a  warranty  deed 
and  the  giving  of  a  purchase-money  mort- 
gage does  not  waive  the  provisions  of  a 
contract  of  sale  executed  contemporaneous- 
ly therewith,  whereby  the  vendor  agreed  to 
deliver  at  a  future  date  an  abstract  show- 
ing good  title  satisfactory  to  the  purchaser's 
attorney,  where  the  papers  were  delivered 
contrary  to  the  intention  of  the  parties, 
and  with  no  intent  to  waive  or  modify  the 
terms  of  the  agreement,  and  the  transac- 
tion was  in  fact  treated  as  still  open  and 
the  contract  as  being  in  force,  although  the 
acceptance  was  accompanied  by  the  taking 
of  possession  and  the  making  of  improve- 
ments on  the  property,  which  improve- 
ments, however,  were  made  pursuant  to  an 
express  provision  of  the  agreement.  Loftus 
V.  Read,  31 :  457,  108  Pac.  850,  82  Kan.  485. 

(Annotated) 

46.  A  purchaser  of  land,  so  long  as  the 
contract  remains  executory,  may,  as  a  gen- 
eral rule,  recover  back  the  purchase  money 
he  has  paid  thereon,  if  the  vendor's  title  be 
not  such  as  the  purchaser  is  under  the  con- 
tract entitled  to  demand.  Justice  v.  But- 
ton, 38:  I,  131  N.  W.  736,  89  Neb.  367. 

47.  After  a  prospective  purchaser  of  land 
under  an  executory  contract  of  sale  has 
pointed  out  his  objections  to  the  title,  and 
has  declined  to  perform,  for  specific  reasons 
assigned,  he  cannot,  in  defense  to  a  suit  for 
damages  for  a  breach  of  the  contract,  urge 
additional  objections  to  the  title  which  the 
owner  was  given  no  opportunity  to  meet, 
and  which  were  known  to  such  purchaser  at 
the  time  the  specific  objections  were  made. 
Cowdrey  v.  Greenlee,  8:  137,  55  S.  E.  918, 
126  Ga.  786. 

48.  On  failure  of  the  vendor's  title  to 
one  of  several  lots  conveyed,  the  vendee  may 
elect  to  affirm  the  contract  as  to  the  lots 
to  which  the  vendor  had  title,  and  sue  to 
recover  an  equitable  proportion  of  the  pur- 
chase money  on  account  of  the  lot  to  which 
he  had  no  title.  Dorr  v.  Midelburg,  23: 
987,  65  S.  E.  97,  65  W.  Va.  778. 

49.  A  contract  to  purchase  real  estate, 
which  provides  that  the  vendors  shall  fur- 
nish an  abstract  of  title  within  15  days, 
which  the  vendee  is  to  examine,  and  that  in 
case  he  finds  the  title  or  the  record  title 
defective,  unmerchantable,  or  encumbered, 
he  is  to  notify  the  vendors  thereof  within  a 
reasonable  time,  and,  as  near  as  may  be, 
within  15  days,  after  which  the  vendors 
shall  cure  such  defects  as  speedily  as  possi- 
ble, and,  at  all  events,  before  a  certain  date, 
and  that  upon  their  failure  to  do  so  the 
vendee  may,  on  written  notice,  terminate 
the  agreement,  and  which  further  provides 
that  if  the  vendee  fails  to  consummate  the 
purchase  he  shall  forfeit  a  designated  sum 
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which  he  has  paid, — calls  for  a  title  of  record 
merchantable  and  unencumbered,  and  does 
not  intend  that  tlie  money  shall  be  forfeited 
if  the  vendor  fails  to  furnish  such  a  title 
and  the  vendee  thereafter  gives  notice  that 
he  elects  to  terminate  the  contract.  Howe 
r.  Coates,  4:  1 170,  107  N.  W.  397,  97  Minn. 
385. 

Title  necessitating  parol  evidence  in 
aid  of  it. 

50.  A  purchaser  will  not  be  compelled  to 
take  a  title  when  there  is  a  defect  in  the 
record  title  which  can  be  cured  only  by  re- 
sorting to  parol  evidence.  Howe  v.  Coates, 
4:  1170,  107  N.  W.  397,  97  Minn.  385. 
Title  acquired  by  adverse   possession. 

51.  A  suit  to  quiet  title  purporting  to 
be  based  upon  adverse  possession  does  not 
expose  a  ta.x  deed  which  has  been  of  record 
for  more  than  five  years,  to  attack  for  ir- 
regularities in  the  proceeding  upon  which 
it  is  based.  Van  Gundy  v.  Shewey,  47:  645, 
133  Pac.  720,  90  Kan.  253. 
After-acquired  title. 

Estoppel  of  grantor  to  rely  on,  see  Estop- 
pel, 36,  37. 

Encumbrances. 

Abatement  from  purchase  price  because  of, 
see  supra,  32,  33. 

Covenant  against  encumbrances,  see  Cove- 
nants AND  Conditions,  II.  b. 

Damages  for  breach  of  covenant  against 
encumbrances,  see  Damages,  143. 

When  limitations  begin  to  run  against  right 
of  action  for  breach  of  covenant,  see 
Limitation  of  Actions,   190-192. 

Right  of  vendee  to  abatement  because  of  en- 
cumbrance of  lease,  see  Specific  Peb- 

FOBMANCE,    102. 

See  also  supra,  11. 

52.  The  existence  of  a  rural  highway 
legally  laid  out  across  lands,  but  not  open 
for  travel  or  use,  does  not  prevent  a  vendor 
from  complying  with  his  contract  to  con- 
vey the  land  "in  fee  simple  clear  of  all  en- 
cumbrance whatever,  by  a  good  and  suffi- 
cient warranty  deed,"  although  the  exist- 
ence of  the  highway  was  not  known  to 
the  purchaser,  since  the  existence  of  such 
a  highway  does  not  constitute  a  breach  of 
the  covenant  usually  contained  in  warranty 
deeds.  Sandum  v.  Johnson,  48:  6ig,  142 
N.  W.  878,  122  Minn.  368.         (Annotated) 

53.  A  title  is  not  rendered  unmarket- 
able by  a  mortgage  given  on  the  land  to 
one  as  trustee  for  a  named  beneficiary, 
which  mortgage  was  assigned  by  the  bene- 
ficiary and  released  by  the  assignee,  where 
the  release  has  been  acquiesced  in  by  the 
trustee  and  the  beneficiary  for  a  period  of 
time  exceeding  that  prescribed  by  the  stat- 
ute of  limitations.  Van  Gundy. v.  Shewey, 
47:  645,  133  Pac.  720,  90  Kan.  253. 

54.  Where  in  executing  a  mortgage  a 
mistake  is  made  in  the  name  of  a  mortgagee, 
and  after  the  mortgage  is  recorded  another 
one  is  executed  to  the  mortgagee  by  his  cor- 
rect name,  and  it  is  recited  therein  that  a 
mistake  was  thus  made  and  that  the  second 
mortgage  was  intended  to  be  in  lieu  of  and 
to  take  the  place  of  the  first,  but  without 
releasing  the  first,  the  title  of  the  mort- 
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gagor,  who  has  possession  of  the  first  mort- 
gage and  the  note  secured  thereby,  is  not 
defective  so  as  to  justify  a  purcliaser  from 
him  in  rescinding  the  sale  on  account  tiiere- 
of.  Rossback  v.  Micks,  42:  444,  132  N.  W. 
526,   89   Neb.   821. 

55.  Unreleased  and  unsatisfied  trust 
deeds  executed  to  secure  the  payment  of  a 
debt  constitute  such  a  defect  in  the  title 
that  a  vendee  will  be  excused  from  accepting 
it,  although  upon  the  face  of  the  record 
the  statute  of  limitations  may  have  barred 
the  creditor  or  the  trustee  from  foreclosing 
the  deed,  or  from  selling  the  land  thereun- 
der. Justice  V.  Button,  38:  i,  131  N.  W. 
736,  89  Neb.  367. 

d.  Deficiency  in  quantity. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10. J 

Deduction  from  purchase  price  for  deficiency 

in  quantity,  see  supra,  29-31. 
Estoppel  of  officer  negotiating  sale  of  real 

estate  of  corporation  to  claim  title  to 

property,  see  Estoppel,  172. 
Fraud   in  pointing  out  boundary,  see  Evi- 
dence,   263;    Fraud    and    Deceit,    17, 

47. 
Land    sold    at    judicial    sale,    see    Judicial 

Sale,  10,  11. 
Efi'ect  of  shortage  on  liability  of  tenant  for 

rent,  see  Landlord  and  Tenant,  186, 

187. 
Deficiency  in  acreage  of  coal  on  sale  of  coal 

land,  see  Mines,  34-36. 
Sufficiency  of  pleading  to  cliarge  knowledge 

of  falsity  of  representations  by  vendor, 

see  Pleading,  384. 

56.  When  there  is  a  deficiency  of  land 
in  a  sale  per  aversionem,  the  court  cannot 
order  the  vendor  to  supply  the  deficiency 
out  of  land  not  included  in  the  tract  intend- 
ed to  be  sold.  Adams  v.  Porter,  39:  785,  57 
So.  526,  129  La.  1085.  (Annotated) 

57.  In  the  sale  by  the  acre  of  valuable 
farm  lands  only  such  allowance  should  be 
made  for  inaccuracies  as  to  amount  of  land 
sold  as,  considering  the  inequality  of  the 
ground  and  other  obstacles  hindering  an 
accurate  survey,  may  reasonably  be  imput- 
able to  variations  of  instruments  and  small 
errors  in  survey.  Singleton  v.  Castleman, 
28:  393,  68  S.  E.  34,  67  W.  Va.  407. 

c.  Rescission  of  contract. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

SuflBciency  of  notice  of  intent  to  rescind 
contract  given  to  bankrupt  after  ad- 
judication in  bankruptcy,  but  before 
appointment  of  trustee,  see  Bankrupt- 
cy, 109. 

Cancelation  of  deed,  see  Contbacts,  739- 
742,  744,  748,  755,  756,  758,  759,  764, 
766-770. 

By  married  woman,  see  Ejectment,  24,  25; 
Husband  and  Wife,  111,  112. 
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Estoppel  to  rescind,  see  Estoppel,  173-178. 
Parol  evidence  in  action  for  rescission,  see 

Evidence,  909. 
Laches  of  purchaser  as  defeating  rescission, 

see  Limitation  of  Actions,   19. 
Rescission  of  sale  of  coal  lands,  see  Mines, 

35,  36. 
Rescission   by   purchaser   at   partition   sale, 

see  Partition,  20. 
Subjecting  wife's  interests  to  complainant's 

demands   in    suit   to   rescind    purchase, 

see  Pleading,  72. 
Demurrer    to    bill    seeking    annulment,    see 

Pleading,  581. 
Sale  of  personal  property,  see  Sale,  111.  c. 
Grant  of  lands  by  state,  see  State,  2. 
See  also  supra,  11,  15,  17,  18,  54;  infra,  76. 

58.  Upon  the  rescission,  by  the  pur- 
chaser of  a  contract  for  the  sale  of  real 
estate,  for  failure  of  the  vendor  to  fur- 
nish a  satisfactory  title,  upon  which  prop- 
erty the  purchaser  has,  pursuant  to  such 
contract,  placed  improvements,  the  vendor 
is  entitled  to  recover  only  the  rent  of  the 
property  as  it  was  without  the  improve- 
ments, where  he  has  not  been  charged  with 
interest  on  the  expenditures.  Loftus  v. 
Read,  31:  457,  108  Pac.  850,  82  Kan.  485. 

59.  Upon  the  rescission  of  a  contract 
for  the  sale  of  real  estate  for  failure  of 
the  vendor  to  furnish  a  satisfactory  title, 
the  vendee,  not  in  default,  may  recover  the 
necessary  expenditures  for  improvements 
properly  made  by  him  upon  the  faith  of 
performance  by  the  vendor,  especially 
wliere  such  improvements  were  made  in 
pursuance  of  an  express  provision  of  the 
contract.  Loftus  v.  Read,  31:  457,  108  Pac. 
850,  82  Kan.  485. 

60.  That  the  title  of  one  vi^ho  has  con- 
tracted to  convey  real  estate  at  a  future 
time  is  not  perfect  is  no  ground  for  the 
rescission  of  the  contract  until  the  time  for 
performance  arrives.  Hanson  v.  Fox, 
ao:  338,  99  Pac.  489,  155  Cal.  106. 

61.  Acceptance  by  one  holding  a  ven- 
dor's lien  on  real  estate,  of  the  oromise  of 
a  second  vendee  to  satisfy  the  lien  as  part 
of  tlie  consideration  wliich  he  is  to  pay  the 
original  vendee  for  the  property,  def)rives 
the  parties  to  the  second  sale  contract  of  the 
power  to  rescind  it  so  as  to  relieve  the 
second  vendee  from  his  liability,  without 
the  assent  of  the  original  vendor,  although 
such  vendee  had  no  notice  of  the  acceptance. 
Hill  v.  Hoeldtke,  40:  672,  142  S.  W.  871, 
104  Tex.  594.  (Annotated) 

62.  One  entitled  to  a  deed  of  land  upon 
payment  of  instalments  covering  several 
months  cannot  put  the  vendor  in  default 
so  as  to  effect  a  rescission  of  the  contract 
by  making  a  present  tender  of  the  full 
amount  due.  Hanson  v.  Fox,  20:  338,  99 
Pac.  489,  155  Cal.  106.  (Annotated) 

63.  Equity  will  not,  at  the  suit  of  a 
vendor,  set  aside  or  rescind  in  its  entirety 
an  executed  contract  of  sale  of  several  lots 
of  land  because  the  vendor  had  no  title  to 
one  of  the  lots  conveyed,  where  no  question  j 
of  identity  of  tlie  subject-matter  of  the  con- 
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tract  is  involved.  Dorr  v.  Midelburg,  23: 
987,  65  S.  E.  97,  65  W.  Va.  778. 

64.  One  who  lias  contracted  to  purchase 
land  from  an  agent  who  contracts  in  his 
own  name  to  warrant  the  title  may,  upon 
learning  that  the  contiact  was  in  fact  that 
of  an  undisclosed  principal,  disaffirm  the 
contract,  and  recover  back  advance  pay- 
ments which  the  principal  has  received. 
Birmingham  Matinee  Club  v.  McCarty, 
13:  156,  44  So.  642,  152  Ala.  571. 

6.).  Neither  the  reservation  of  a  lien  for 
maintenance  and  support,  in  a  deed  of  con- 
veyance made  in  consideration  of  a  cove- 
nant to  support  and  maintain  the  grantor, 
nor  the  insertion  therein  of  a  clause  giving 
him  a  right  to  re-enter  and  use  and  occupy 
the  land  during  his  life,  in  case  of  nonper- 
formance of  the  covenant,  extinguishes,  cuts 
oir,  or  prevents  right  of  rescission  in  the 
grantor  in  the  event  of  failure  of  the 
grantee  to  perform  the  covenant.  White 
v.  Bailey,  23:  232,  64  S.  E.  1019,  65  W.  Va. 
573. 

66.  A  vendee  of  real  property  cannot 
rescind  the  contract  because  of  the  vendor's 
breach  of  his  covenant  to  lay  sidewalks  and 
pavements  and  put  in  water  mains  and 
sewers,  where  such  covenant  is  one  of  sev- 
eral relating  to  building  restrictions,  the  use 
of  the  property,  the  establishment  of  grades, 
the  location  of  water  mains  and  sewers,  and 
the  right  to  acquire  title  from  the  state  to 
land  under  water,  since  the  covenants  are 
independent,  and  the  only  remedy  for  their 
breach  is  an  action  for  damages.  Crampton 
v.  McLaughlin  Realty  Co.  21:  823,  99  Pac, 
586,  51   Wash.  525.  (Annotated) 

67.  Mere  failure  by  one  party  to  an  ex- 
change of  land  to  comply  with  his  agree- 
ment to  construct  buildings  on  the  land 
granted  by  him  is  not  sufficient  to  justify  a 
rescission  of  the  entire  contract  by  a  court 
of  equity.  Braddy  v.  Elliott,  16:  1121,  60 
S.  E.  507,  146  N.  C.  578. 

Fraud. 

Cancelation  of  deed  for,  see  Cancelation  of 

Instruments,  742,  744. 
Rescission    of    sale     by     promoters   to    cor- 
poration,   see    CoRPOKATiONS,    196. 
Effect  of  delay   in   rescinding   contract  for 

fraud,  see  Election  of  Rembu)Ies,  45. 
Presumption  that  purchaser  of  mine  did  not 

rely  on  representations  made  by  seller, 

see  Evidence,  266. 
Burden  of  proof  in  action  to  set  aside  deed, 

see  Evidence,  647. 
As   to   what   constitutes   fraud,   see   Fbaud 

AND  Deceit. 
Demurrer    to    bill    seeking    annulment    for 

fraud,  see  Pleading,  581. 
Contract   ifor   sale  of  personalty,  see  Sale, 

112,  121,  206-218,  229. 
See  also  supra,  3,  18;   infra,  75. 

68.  One  defrauded  into  a  contract  for 
the  purchase  of  land  may  maintain  a  bill 
in  equity  for  rescission  of  the  contract,  and 
secure  full  relief,  including  a  decree  for 
return  of  money  paid  on  the  contract.  Davis 
v.  William  Rosenzweig  Realty  0.  Co. 
20:  175,  84  N.  E.  943,  192  N.  Y.  128. 
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69.  Where  a  party  to  a  contract,  upon 
learning  that  the  contract  was  fraudulently 
made,  unequivocally  disaffirmed  the  con- 
tract, and  refused  to  comply  further  with 
its  terms,  a  subsequent  delay  of  more  than 
a  year  in  tendering  a  return  of  the  contract 
and  demanding  the  money  paid  thereon  did 
not  terminate  the  riglit  to  rescind;  the  other 
party  to  the  contract  having  declared  it 
forfeited  on  other  grounds.  Ballard  v. 
Lyons,  38:  301,  131  N.  W.  320,  114  Minn. 
264. 

70.  That  a  sale  Induced  by  the  fraudu- 
lent representations  of  the  purchaser  was 
made  in  pursuance  of  an  option,  and  that, 
pending  the  option,  the  vendor  made  no 
effort  to  ascertain  the  truth  of  the  repre- 
sentations, will  not  defeat  a  bill  by  the 
vendor  to  secure  a  reconveyance  of  the  prop- 
erty, if  the  false  representations  were  relied 
on  in  making  the  conveyance,  and  induced 
the  vendor  to  forbear  making  an  investiga- 
tion. Crompton  v.  Beedle,  30:  748,  75  Atl. 
331,  83  Vt.  287. 

71.  That  a  purchaser  might  have  ascer- 
tained the  untruthfulness  of  the  represen- 
tation does  not  prevent  his  rescinding  a  con- 
tract for  purchase  of  real  estate  because  tlit 
vendor  falsely  represented  that  he  had  a 
good  title,  that  the  land  was  in  a  recorded 
plat  to  which  the  deed  referred,  and  that 
he  would  build  an  electric  railway  line  and 
a  highway  to  the  property.  Fischer  v.  Hill- 
man,  39:1140,  122  Pac.  1016,  68  Wash.  222, 

( Annotated ) 

72.  A  vendor  of  a  farm  may  maintain  a 
bill  to  secure  a  reconveyance,  where  he  had 
never  seen  the  property  and  was  ignorant 
of  the  fact  that  it  contained  valuable  depos- 
its of  stone,  and  sold  the  property  at  one 
fifth  of  its  value,  upon  the  representation 
of  the  vendee,  who  desired  to  secure  it  for 
the  value  of  the  stone,  that  he  knew  the 
value  of  the  property,  and  that  it  was  only 
the  aifiount  paid;  that  the  property  was 
inaccessible,  and  that  he  desired  to  secure  it 
for  another  purpose.  Crompton  v.  Beedle, 
30:  748,  75  Atl.  331,  83  Vt.  287. 

(Annotated) 


II.  Vendor's  lien. 

(See  also  same   heading  in   Digest  L.R.A. 

1-10.) 

Agreement  for  support  in  consideration  of 
conveyance  as  basis  for  lien,  see  Con- 
tracts, 769. 

Shortage  as  breach  of  covenant  of  seisin,  see 
Covenants  and  Conditions,  64. 

Priority  of  purchase  money  lien  over  home- 
stead rights,  see  Homestead,  27,  28,  40. 

Effect  of  lapse  of  time  on  right  to  enforce, 
see  Limitation  of  Actions,  48,  89. 

Effect  of  reciting  vendor's  lien  in  deed  to 
make  it  a  mortgage,  see  Mortgage,  13. 

SuflBciency  of  pleadings  to  authorize  fore- 
closure of,  see  Pleading,  77. 

Lien  on  sale  of  personalty,  see  Sai<e,  III.  b. 
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Right  of  conditional  vendee  to  attack  agree- 
ment by  vendor  to  repurchase  lien  for 
his  interest,  see  Set-Off  and  Counter- 
claim, 4. 

Subrogation   to,  see  Subrogation,  VII. 

See  also  supra,  29. 

73.  No  vendor's  lien  exists  where  the 
consideration  for  the  conveyance  of  land  is 
an  agreement  to  support  the  grantor  during 
life.  Burroughs  v.  Burroughs,  28:  607,  50 
So.  1025,  164  Ala.  329.  (Annotated) 

74.  A  conditional  vendee  who  contracts 
to  reconvey  the  property  to  the  vendor,  be- 
fore he  lias  performed  the  conditions  of 
his  agreement,  so  as  to  obtain  the  full  title, 
has  a  vendor's  lien  on  the  interest  so  con- 
veyed to  secure  payment  of  the  purchase 
money.  Rogers  Development  Co.  v.  South- 
ern California  Real  Estate  Invest.  Co.  35: 
543,  115  Pac.  934,  159  Cal.  735. 
Assmnption  of  lien  by  purchaser  frosi 

rendee. 
See  also  supra,  61. 

75.  One  who,  upon  contracting  to  pur- 
chase real  estate  and  assume  payment  of 
the  vendor's  liens  thereon  as  part  of  the 
consideration,  is  misled  by  a  false  state- 
ment that  a  particular  lien  note  has  been 
paid,  cannot  avoid  liability  on  his  under- 
taking to  pay  such  liens  because  of  the 
misrepresentation,  if,  before  he  discovers  it, 
the  note  has  been  canceled.  Hill  v. 
Hoeldtke,  40:  672,  142  S.  W'.  871,  104  Tex. 
594. 

Enforcemeat   of  lien. 

Evasion  of  tender  of  money  necessary  to 
prevent  foreclosure  of  land  contract, 
see  Case,  11;   Contracts,  689,  780. 

Condition  to  enforcement  of,  in  equity,  see 
Equity,    136. 

Validity  of  deficiency  decree  in  action  to 
enforce  lien,  see  Judgment,  125. 

Time  allowed  for  redemption  from  judg- 
ment foreclosing  land  contract,  see  Ju- 
dicial Sale,  19. 

Bar  of  debt  as  bar  to  enforcement,  see 
Limitation  of  Actions,  89. 

Pleading  in  action  to  enforce,  see  Plead- 
ing, 501. 

Demurrer  to  complaint  in  suit  to  enforce, 
see  Pleading,  618. 

76.  A  purchaser  from  an  administrator 
who  is  in  possession  cannot  rescind  the 
purchase  upon  the  ground  that  the  deed 
did  not  convey  the  decedent's  title,  when 
sued  upon  a  vendor's  lien  reserved  there- 
in, unless  he  offers  to  restore  the  premises, 
together  with  the  rents  and  profits  which 
accrued  during  the  time  he  was  in  posses- 
sion. Zufall  V.  Peyton,  29:  740,  110  Pac. 
773,  26  Okla.  808. 

77.  A  vendor's  lien  upon  land  conveyed 
by  him  does  not  result  from  agreement,  but 
it  is  a  right  given  by  implication  of  law 
and  enforceable  in  equity  where  the  vendor 
is  entitled  to  it.  Shavlor  v.  Cloud,  39: 
117 1,  57   So.   666,   63   Fla.   608. 

78.  Where  land  is  conveyed  and  a  note  is 
taken  for  the  purchase  price  without  any 
collateral  security  or  contract  mortgage 
upon   the   property   to   secure   the   payment 
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of  the  purchase  price,  the  law  by  implica- 
tion gives  to  the  vendors  a  right  in  the 
nature  of  a  lien  upon  the  property  for  the 
purchase  price,  which  right,  if  not  waived 
or  abandoned,  may  be  enforced  in  equity  at 
any  time  before  the  remedy  by  action  on 
the  note  is  barred  by  the  statute  of  limita- 
tions. Shaylor  v.  Cloud,  39=  "7i.  57  So. 
666,  63  Fla.  608.  , 

79.  A  decree  enforcing  a  vendor  s  hen 
is  not  within  the  operation  of  a  statute  per- 
mitting redemption  under  orders  or  decrees 
of  the  chancery  court  in  the  foreclosure  of 
mortgages  or  deeds  of  trust.  Priddy  v 
Smith,  44:  285,  152  S.  W.  1028,  100  Ark.  79 

( Annotated ) 

80.  A  creditor  of  a  vendor  who  conveys 
property  on  condition  that  the  vendee  shall 

•  satisfy  the  creditor's  claim  may  enforce  the 
vendor's  implied  lien  .,  r  tne  satisfaction 
of  the  claim,  although  it  was  unliquidated 
at  the  time  of  the  conveyance.  Zeiser  v. 
Cohn,  47:  186,  101  N.  E.  184,  207  N.  Y.  407. 

( Annotated ) 

81.  That  a  substantial  part  of  the  prop- 
erty transferred  by  a  debtor  on  considera- 
tion of  the  payment  of  his  debt  was  per- 
sonalty does  not  prevent  the  enforcement  of 
a  vendor's  lien  in  behalf  of  the  creditor,  if 
the  promise  in  his  favor  was  concealed  from 
bim  until  the  personalty  was  dissipated. 
Zeiser  v.  Cohn,  47:  186,  101  N.  E.  184,  207 
N.  Y.  407.  .  ^^      ^ 

82.  The  existence  of  the  right  of  a 
creditor  to  maintain  an  action  at  law  upon 
a  promise  made  by  a  stranger  to  his  debtor 
to  pay  the  debt  does  not  deprive  him  of  the 
equitable  right  to  enforce  the  vendor's  lien 
on  property  transferred  in  consideration  ot 
the  promise.  Zeiser  v.  Cohn,  47=  186,  101 
N.  E.  184,  207  N.  Y.  407. 


III.  Rights  of  parties  as  to  third  per- 
sons;  iona   fide   purchasers. 


(See  same  heading  vn  Digest  L.R.A.  1-70.) 

Effect  on  rights  of  subsequent  purchasers 
from  grantee  of  statute  validating  de- 
fectively acknowledged  deed,  see  Ac- 
knowledgment, 14;  Constitutional 
Law,  388. 

Right  of  purchaser  to  rely  upon  statute  01 
frauds  to  invalidate  contract  by  his 
vendor  for  conveyance  to  another,  see 
Action  or  Suit,  35. 

Bona  fide  purchaser's  right  to  quiet  title, 
see  Cloud  on  Title,  6. 

Obligation  of  grantee  in  deed  by  holder  of 
bond  for  title,  see  Contracts,  223. 

Effect  of  recording  option  to  purchase  given 
to  other  party,  see  Contracts,  182. 

Corporation  purchasing  entire  assets  of 
other  corporation  as  bona  fide  pur- 
chaser, see  Corporations,  31.' 

Rights  of  foreign  corporation  taking  title 
without  complying  with  local  statutes 
as  against  unrecorded  mortgage  lien  in 
favor  of  prior  vendor,  see  Corpora- 
tions, 434. 
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Rights  of  purchaser  of  property  compelled 
to  pay  for  fixtures  thereon  to  prevent 
removal,  see  Covenants  and  Condi- 
tions, 36,  55. 

Effect  of  disclaimer  of  easement  oy  owner 
of  property  to  estop  purchaser  from 
claiming  it,  see  Easements,  87. 

Right  of  purchaser  to  assert  estoppel  against 
lessee  because  of  information  given  out 
by  the  latter,  see  Estoppel,  56,  57. 

Estoppel  to  deny  title  of  vendor  as  against 
innocent  purchaser  for  value,  see  Es- 
toppel, 165. 

Estoppel  of  mortgagee  to  set  up  title  as 
against   purchaser,   see   Estoppel,   180. 

Estoppel  of  real  owner  to  assert  title  against 
one  taking  conveyance  in  fraud  of  own- 
er's creditors,  see  Estoppel,  193. 

Burden  of  establishing  good  faith,  see  Evi- 
dence, 276,  277. 

Parol  evidence  to  show  that  deed  was  in- 
tended as  a  mortgage,  see  Evidence, 
1030-1033. 

Rights  of  bona  fide  purchaser  as  against 
seller  of  personalty  attached  to  realty, 
see  Fixtures,  8. 

Right  of  one  lending  money  to  insane  per- 
son as  against  latter's  vendor,  see 
Fraud  and  Deceit,  16. 

Right  of  one  purchasing  property  subject 
to  leases  to  rent,  see  Landlord  and 
Tenant,  188. 

Priority  between  sale  by  husband  of  curtesy 
initiate  and  executor's  sale  under  at- 
tachment of,  for  interest,  see  Levy  akd 
Seizure,  13. 

Effect  of  agent's  fraud  or  wrong  on  rights 
of  bona  fide  purchasers,  see  Principal 
and  Agent,  77. 

Effect  of  recording  laws,  see  Records  and 
Recording  Laws,  III. 

Grantee  with  notice  of  one  who  has  agreed 
to  convey  property  to  other  person,  as 
trustee,  see  Trusts,  56. 

Presumption  that  one  purchasing  lands  from 
devisee  knew  that  it  might  be  charged 
with  testator's  debts,  see  Wills,  385. 

83.  A  grantee  of  the  maker  of  a  plat  of 
building  lots  cannot  close  an  alley  against 
the  protest  of  a  grantee  of  one  of  the  lots, 
because  of  uncertainty  as  to  whether  or  not 
the  alley  will  ever  be  of  any  benefit  to  the 
lot.  Danielson  v.  Sykes,  28:  1024,  109  Pac. 
87,  157  Cal.   686. 

84.  That  the  purchaser  of  lands  subject 
to  a  lease  relied  upon  a  warranty  in  a  deed 
of  a  former  owner  does  not  change  his  re- 
lations to  a  tenant  in  possession,  of  whose 
rights  he  had  notice  before  taking  his  con- 
veyance. Searle  v.  Roman  Catholic  Bishop, 
25:  992,  89  N.  E.  809,  203  Mass.  493. 

85.  The  maxim,  "Prior  in  time,  prior  in 
right,"  is  applicable  in  favor  of  one  who  em- 
ployed an  agent  to  purchase  land  as  against 
rival  claimants,  to  whom  the  agent,  after 
purchasing  the  property  for  himself,  agreed 
to  convey  it.  -Johnson  v.  Hayward,  5:  112, 
103  N.  W.  1058,  74  Neb.   157. 

86.  A  provision  in  a  conditional  sale 
contract  of  real  estate  that  it  shall  not  be 
assigned  without  the  consent  of  the  vendor 
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ifl  valid,  and  an  assignee  without  such  eon- 
sent  secures  no  enforceable  rights  under 
the  contract.  Lockerby  v.  Amon,  35:  1064, 
116   Pao.   4153,  64   Wash    24.      (Annotated) 

87.  While  as  between  the  original  par- 
ties to  an  executory  contract  for  the  sale 
of  land  a  stipulation  against  assignment 
is  binding,  still  when  the  intended  purchaser 
is  in  possession,  and  has  paid  about  one 
fourth  of  the  entire  consideration,  he  may 
secure  a  debt  for  material  which  he  has 
purchased  and  with  which  he  has  made  im- 
provements upon  the  land,  by  assigning  his 
interest  in  the  contract,  his  present  inter- 
est and  investment  being  such  that  the 
vendor  could  not  claim  forfeiture  under  his 
contract  or  dispossess  the  purchaser  without 
an   accounting   for    the   payments   and    im- 

Erovements    made    on    the    land.      Badger 
umber  Co.  v.  Parker,  35:  goi,  116  Pac.  242, 
85  Kan.   134. 

88.  A  conveyance  in  contravention  of 
a  statute  making  it  a  misdemeanor  to 
convey  land  held  adversely,  although  made 
by  the  rightful  owner,  is  utterly  void  as 
against  the  adverse  holder  claiming  under 
color  of  title,  but  as  between  the  parties 
and  those  not  in  possession  it  may  be 
good  and  pass  the  grantor's  title.  Huston 
V.  Scott,  35:  721,  94  Pac.  512,  20  Okla.  142. 

( Annotated ) 

89.  Orr*  who  has  purchased  the  interest 
in  land  of  an  obligee  in  a  bond  for  title, 
and  received  from  such  obligee  a  warranty 
deed,  in  which  there  is  a  provision  that  the 
grantee  assumes  the  obligations  of  the 
obligee  under  the  bond,  and  who  has  made 
certain  of  the  payments  thereunder  as  they 
matured,  acquires  an  equitable  interest  in 
the  land  notwithstanding  the  title  bond 
provides  that  it  is  not  transferable  to  any- 
one, which  enables  him  to  secure  title  upon 
payment  of  the  remaining  instalments  less 
any  credit  to  which  he  may  be  entitled,  as 
against  the  obligee  in  the  bond,  and  a  subse- 
quent purchaser  from  the  obligee,  with 
notice,  who  paid  the  remaining  instalments, 
received  a  deed  from  the  obligor  in  the 
bond  and  conveyed  a  life  estate  to  the 
obligee.  Cowart  v.  Singletarv,  47*  621,  79 
S.  E    196,   140  Ga.  435. 

90.  Information  by  one  having  the  rec- 
ord title  to  real  estate,  that  he  has  con- 
veyed it  to  another,  together  with  a  record 
of  a  mortgage  on  the  property  from  the 
latter  to  him,  is  not  such  evidence  that  the 
latter  is  the  owner  of  the  property  that 
one  relying  upon  it  in  purchasing  the  prop- 
erty from  him  would  be  regarded  as  a 
bona  fide  purchaser:  and  therefore  an  at- 
taching creditor  of  the  reputed  gran- 
tee, who,  by  statute,  has  the  status  of  such 
purchaser,  acting  upon  such  information, 
acquires  no  right  to  the  property  superior 
to  that  conferred  by  a  prior  unrecorded 
deed,  which  such  grantee  had  executed  and 
delivered  to  a  stranger.  Jennings  v.  Lentz, 
ag:  584,  93  Pac.  327,  50  Or.  483. 

91.  One  who  buys  property  for  value, 
without  notice  that  a  prior  deed  was  in 
fraud  of  creditors,  thereby  becomes  a  bona 
Digest  1-52  I^R.A/N.S.) 


fide  purchaser.     Coombs  y.  Aborn,   14:  1248, 
68  Atl.  817,  29  R.  I.  40. 

92.  Owners  of  a  large  fractional  inter- 
est in  an  estate,  who,  because  of  differences 
of  opinion  as  to  the  management  of  the 
property,  buy  out  the  other  heirs  and  a 
third  person  to  whom  an  interest  in  the  es- 
tate has  been  conveyed  without  considera- 
tion and  in  fraud  of  creditors,  are  bona  fide 
purchasers  as  to  the  latter's  interest,  where 
they  pay  a  fair  price  for  the  outstanding 
interests,  paying  the  fraudulent  grantee  his 
proportionate  share,  and  have  no  knowledge 
of  the  character  of  the  questioned  deed  be- 
yond what  is  conveyed  by  the  public  record. 
Coombs  V  Aborn.  14:  1248,  68  Atl.  817.  29 
R.  I.  40 

93.  One  purchasing  real  estate  in  the 
chain  of  title  to  which  is  an  undelivered 
deed  acquires  no  title,  and  therefore  i.s  not 
entitled  to  protection  as  a  bona  fide  pur- 
chaser because  he  had  no  notice  of  the  fact 
of  nondelivery.  Alabama  Coal  &.  C.  Co.  v. 
Gulf  Coal  &  C.  Co.  7:  712,  40  So.  397,  145 
Ala.  228. 

Nature   of   consideration. 
See  also   infra,   103. 

94.  The  grantee  of  a  deed  from  one  hav- 
ing no  title,  but  who  appears  from  the  rec- 
ord to  be  owner,  because  a  deed  previously 
executed  has  not  been  recorded,  is  not  en- 
titled to  the  benefit  of  the  recording  act  as 
an  innocent  purchaser,  where  the  only  con- 
sideration is  the  discharge  of  an  antecedent 
indebtedness  and  the  delivery  of  an  unse- 
cured note  evidencing  it,  at  least,  in  an  ac- 
tion to  which  the  maker  is  a  party,  and  in 
which  a  decision  that  the  deed  passes  no 
title  would  place  the  grantee  in  no  worse 
position  than  he  occupied  before  the  con- 
veyance to  him.  Western  Grocery  Co.  v.  Al- 
leman,   27:  620,    106   Pac.   460,  81    Kan.   543. 

(Annotated) 

Purchaser  by  quitclaim. 

Priority  of  quitclaim  deed  over  prior  un- 
recorded deed,  see  Records  and  Record- 
ing Laws,  32. 

95.  The  mere  fact  that  a  conveyance  is  a 
quitclaim  will  not  deprive  the  grantee  there- 
in of  the  benefits  of  the  recording  act,  nor 
of  the  principle  of  law  protecting  bona  fide 
purchasers.  Hilligas  v.  Kuns,  26:  284,  124 
N.  W.  925.  86  Neb.  68. 

96.  A  grantee  in  a  quitclaim  deed,  with- 
out actual  notice,  is  entitled  to  protection 
against  a  prior  unrecorded  deed  from  the 
same  grantor,  under  a  statute  making  re- 
corded deeds  valid  against  bona  fide  pur- 
chasers from  the  date  of  their  filing  for  rec- 
ord. McDougall  V.  Murray,  26:  159,  100 
Pac  490,  57  Wash.  76.  (Annotated) 

97.  A  purchaser  of  real  estate  by  war- 
ranty deed  from  a  grantor  who  holds  by 
quitclaim  deed  only  will  be  regarded  as  a 
purchaser  in  good  faith,  notwithstanding 
such  quitclaim  deed  in  his  chain  of  title,  if 
his  grantor's  title,  as  shown  by  the  registry 
records,  is  apparently  valid  and  clear  and 
he  has  no  notice  of  any  defect  therein. 
Downs  V.  Rich,  25:  1035,  105  Pac.  9,  81  Kan. 
43.  (Annotated) 
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98.  A  quitclaim  grantee  of  a  title  held 
by  a  building  and  loan  association  under 
a  mortgage  whicli  it  purchased  from  an- 
other association  does  not  take  free  from 
the  equity  of  the  mortgagor  to  set  up  the 
invalidity  of  the  transfer.  Cobe  v.  Lovan, 
4:  439,  »2  S.  W.  93,   193  Mo.  235. 

99.  No  implication  of  a  defect  in  title 
can  be  drawn  from  the  use  of  a  quitclaim 
deed,  so  as  to  make  the  grantees  in  tlie 
chain  of  title  tliereunder  purchasers  with 
notice.  Coombs  v.  Aborn,  14:  1248,  68  Atl. 
817,  29   R.   I.   40. 

100.  One  who,  without  investigation,  for 
a  nominal  consideration,  takes  a  quitclaim 
deed  from  the  devisee  of  a  former  owner  of 
land,  who  appears  to  have  the  record  title, 
acquires  no  rights  against  one  who  has  pur- 
chased the  property  from  such  owner,  whose 
deed  by  mistake  has  been  omitted  from 
the  record,  and  who  has  paid  taxes  on  the 
property  for  twenty  years.  Wisconsin  River 
Land  Co.  v.  Selover,  16:  1073,  IK)  N.  W. 
265,  135  Wis.  594.  (Annotated) 

101.  A  purcliaser  of  real  estate  who  ac- 
cepts a  quitclaim  deed  will  be  considered  a 
purchaser  in  good  faith,  although  he  does 
not  question  his  vendor  respecting  his  es- 
tate in  the  land  conveyed,  where  the  vendor, 
on  the  face  of  the  record,  appears  to  have 
an  interest  or  estate  to  convey.  Eger  v. 
Brown,  15:  459,  94  Pac.  803,  77  Kan.  510. 

102.  A  purchaser  by  quitclaim  deed  who 
acts  in  good  faith,  pays  a  valuable  considera- 
tion, and  has  no  actual  notice  of  outstand- 
ing equities  or  unrecorded  instruments, 
takes  title  subject  only  to  those  rights 
which  are  discoverable  through  investiga- 
tion of  the  various  public  records  and  by 
the  exercise  of  reasonable  diligence  in  mak- 
ing proper  examinations  and  inquiries;  and 
his  rights  are  superior  to  those  of  a  grantee 
under  prior  unrecorded  convej'ances.  Eger 
V.  Brown,  15:  459,  94  Pac.  803,  77  Kan.  510. 

103.  The  grantee  in  a  quitclaim  deed  exe- 
cuted for  a  nominal  consideration  cannot 
take  advantage  of  a  statute  requiring  con- 
veyances of  real  estate  to  be  recorded,  and 
thereby  defeat  the  title  held  under  an 
earlier  unrecorded  warranty  deed  executed 
by  the  same  grantor  for  a  valuable  consid- 
eration, since,  in  order  to  be  entitled  to 
the  benefit  of  the  recording  act,  he  must 
have  obtained  his  conveyance  for  a  valu- 
able consideration.  Morris  v.  Wicks, 
26:  681,  106  Pac.  1048,  81  Kan.  790. 
Notice  or  facts  putting  on  inquiry. 
Rights    of    holder    of    recorded    deed    with 

knowledge  of  prior  unrecorded  one,  see 

Equity,  68. 
Burden  of  proof  of  lack  of  notice,  see  Evi- 

DE^^CE,  196. 
Sufficiency  of  evidence  to  show  notice,  see 

Evidence,   2219. 
Notice  to  purchaser  of  real  property  from 

possession    or    servitude,    see    Notice, 

II.  b. 
Record  as  notice,  see  Records  and  Recobd- 

iNG  Laws,  III.  d. 
Notice  to  purchaser  of  unrecorded   convey- 
ance to  another,  see  Records  and  Re-  I 

cording  Laws.  36,  37. 
Digest  1-52  I^R.A.(N.S.) 


Specific  performance  against  one  purchas- 
ing land  with  knowledge  of  unexpired 
option,  see  Specific  Performance,  35. 

Rights  of  holder  of  recorded  deed  who  satis- 
fied mortgage  on.  property  with  knowl- 
edge of  prior  unrecorded  deed,  see  Sub- 
rogation, 20. 

SuflSciency  of  tender  of  purchase  price  under 
option  contract  as  against  subsequent 
purchaser,  see  Tender,  11. 

See  also  Mortgages,   121. 

104.  In  an  action  for  specific  performance 
of  a  contract  created  by  the  written  accept- 
ance of  a  written  option  to  purchase  grant- 
ed plaintiffs  by  an  owner  of  lands,  of  which 
owner  defendant  procured  title  with  full 
knowledge  of  the  outstanding  and  unac- 
cepted, but  not  expired,  irrevocable  option, 
the  defendant's  rights  are  subject  to  those 
of  plaintifls,  arising  from  their  acceptance, 
within  the  option  period,  of  the  option 
granted  them.  Horgan  v.  Russell,  43:  1150, 
140   N.    W.   99,   24   N.   D.   490. 

105.  Upon  acceptance  in  accordance  with 
the  terms  of  an  option  to  purchase  real  es- 
tate, where  the  land  covered  thereby  has  been, 
pending  acceptance  and  during  the  period 
stipulated  within  which  acceptance  might 
be  made,  transferred  to  a  third  party,  with 
full  notice  of  such  option  outstanding  and 
unaccepted,  the  same  may  be  accepted  by 
notice  of  acceptance  served  upon  the  op- 
tioner,  the  owner,  giving  the  option,  and 
thereupon  the  rights  of  the  acceptor,  op- 
tionee, relate  back  to  and  attach  as  of  the 
date  of  the  option,  and  render  the  inter- 
vening rights  acquired  with  notice  subject 
to  all  rights  of  the  option  purchaser.  Hor- 
gan V.  Russell,  43:  1 1 50,  140  N.  W.  99,  24 
N    D.  490,  (Annotated) 

106.  One  purchasing  land  across  which 
exists  a  canal  used  for  purposes  permanent 
in  their  nature  takes  subject  to  the  rights 
of  the  canal  owner.  Holm  v.  Davis,  44:  89, 
125  Pac.  403,  41  Utah,  20O. 

107.  One  of  several  vendors  in  a  land  con- 
tract who  subsequently  purchases  the  in- 
terest of  a  covendor  in  the  land  does  not  ac- 
quire rights  in  the  part  thus  purchased  su- 
perior to  the  contract,  by  the  discharge  of 
a  deed  of  trust  thereon  in  favor  of  trustees 
with  notice  of  the  contract.  Moore,  Keppel 
&  Co.  V.  Ward,  43:  390,  76  S.  E.  807,  71  W. 
Va.  393. 

108.  A  grantee  in  possession  of  land  con- 
veyed by  warranty  deed  by  a  corporation 
unable  to  convey  a  good  title  because  exer- 
cising corporate  powers  without  authority, 
may,  without  eviction,  defend  an  action  on 
the  purchase  money  mortgage  brought  by  an 
assignee  of  the  corporation  with  notice,  on 
the  groimd  of  want  of  consideration.  Laf- 
ferty  v.  Evans,  21:363,  87  Pac.  304.  17 
Okla.  247.  (Annotated) 


■♦•» 


VENDOR'S    LIEN. 

On  homestead,  see  Homestead,  27,  28,  40. 
On  sale  of  personalty,  see  Sale,  III.  b. 
On  sale  of  real  property,  see  Vendor  Ain> 

PUBCBASER,    II. 
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VENEREAI.    DISEASE. 

Requiring  certificate  of  freedom  from,  as 
condition  to  marriage,  see  Constitu- 
tional Law,  190,  669,  765;  Mabbiage, 
8. 

CJommunication  of,  to  wife  by  husband,  see 
Evidence,  503;  Husband  and  Wife, 
207. 

Forbidding  advertisements  of  relief  for,  see 
Municipal  Cobpobations,  217. 

Obscenity  of  advertisement  offering  to  cure, 
see  Obscenity. 


VENTILATION. 


Failure  to  ventilate  cars  in  which  live  stock 
are  shipped,  see  Caebiebs,  897,  898. 

Custom  as  to  changing  ventilators  on 
freight  cars,  see  Caebiebs,  806. 

Of  mines,  see  Masteb  and  Seibvant,  366, 
367. 

♦  « » 


VENTIUVTION    CONTRACT. 

For  ventilating  system  in  public  building, 
see  Contbacts,  795,  796. 


VENUE. 

7.  In  general,  1—19. 
II.  Change,    20—29. 

a.  In  civil  cases,  20—23. 

b.  In  criminal  cases,  24—29. 

Absence  of  evidence  as  to,  in  record  on  ap- 
peal, see  Appeal  and  Ebboe,  168. 

Right  of  courts  of  one  state  to  enforce  laws 
of,  or  causes  of  action  arising  in,  an- 
other state,  see  Conflict  of  Laws. 

As  to  jurisdiction  over  nonresidents,  gen- 
erally, see  CouBTS,  I.  b. 

Judicial  notice  as  to,  see  Evidence,  16. 

Sufficiency  of  proof  of  venue  of  crime,  see 
Evidence,   2362,   2363. 

Of  bastardy  proceeding,  see  Justice  of  the 
Peace,  8. 

For  probate  of  foreign  will,  see  Wills,  113. 

I.  In  general. 

(See  aho  same  heading  in  Digest  L.R.A.. 
1-10.) 

Waiver  of  right  as  to,  see  Jubt,  30. 

1.  The  common-law  rule  as  to  the 
bringing  of  actions  in  the  county  where  the 
subject-matter  is  located  is  changed  by  a 
statute  which  purports  to  provide  for  every 
contingency  as  to  the  bringing  of  suits. 
Coleman  v.  Lucksinger,  26:  934,  123  S.  W. 
441,  224  Mo.  1. 

2.  A  civil  action  peeking  to  subject  the 
property  of  a  resident  of  the  state  to  the 
payment  of  a  debt  must  be  commenced  in 
Dieest  1-52  I^R.A.(N.S.) 


the  county  where  tiie  defendants,  or  one  of 
them,  resides  or  may  be  summoned.  Fried- 
man V.  First  Nat.  Bank,  49:  548,  135  Pac. 
1069,  39  Okla.   486.  (Annotated) 

3.  A  statute  requiring  actions  against 
administrators,  touching  the  performance 
of  their  official  duties,  to  be  brought  in  the 
court  in  which  the  will  was  probated,  has 
no  application  to  a  suit  brought  on  the 
bond  of  an  administrator  running  to  anotii- 
er  state,  to  secure  possession  of  assets  lo- 
cated there;  but  such  suit  may  be  brougiit 
in  the  district  of  the  domicil  of  the  obligors. 
Cutrer  v.  State  ex  rel.  Leggett,  35:  333,  54 
So.   434,   98   Miss.   841. 

Divorce  suit. 

4.  The  venue  of  a  suit  for  maintenance 
without  divorce  is  not  governed  by  the  di- 
vorce statutes,  but  by  the  laws  relating  to 
place  of  suit  for  the  vindication  of  ordinary 
legal  or  equitable  rights.  Lang  v.  Lang, 
38:  950,  73  S.  E.  716,  70  W.  Va.  205. 
Cases     about     real     property;     irater 

rights. 

5.  A  statute  making  an  action  for  in- 
jury to  real  property  local  will  not  be  ar- 
bitrarily enforced  where  the  injury  results 
from  a  cause  or  act  arising  or  occurring  in 
a  state  other  than  the  one  in  which  the 
property  is  situated.  Smith  v.  Southern 
R.  Co.  26:  927,  123  S.  W.  678,  136  Ky.  162. 

6.  An  action  to  recover  damages  for 
breach  of  covenants  of  warranty  and  seisin 
in  a  deed  does  not  affect  the  title  to  real 
estate,  within  the  meaning  of  a  statute  re- 
quiring suits  affecting  title  to  be  brought 
in  the  county  where  the  land  is  located. 
Coleman  v.  Lucksinger,  26:  934,  123  S.  vV. 
441,  224  Mo.  1.  (Annotated) 

7.  A  statutory  action  brought  by  a  re- 
mainderman against  a  life  tenant,  to  declare 
a  forfeiture  for  waste,  is  a  suit  "respecting 
titles  to  land"  the  venue  of  which  is  in  the 
county  in  which  the  land  involved  is  lo- 
cated. Brown  v.  Martin,  39:  16,  73  S.  E. 
495,  137  Ga.  338. 

8.  An  action  for  conversion  of  trees  cut 
from  land  is  transitory,  and  may  be  brought 
in  one  state  although  the  land  is  located 
and  the  conversion  takes  place  in  another. 
Hodges  V.  Hunter  Co.  34:  994,  54  So.  811, 
61   Fla.  280.  (Annotated) 

9.  An  action  for  damages  for  the  diver- 
sion of  water  from  a  river,  to  the  injury 
of  a  riparian  owner,  and  for  an  injunction 
against  a  further  diversion,  is  not  an  ac- 
tion to  quiet  title  to  real  estate,  within 
the  meaning  of  a  constitutional  provision 
requiring  such  actions  to  be  brought  within 
the  county  where  the  real  estate  is  located. 
Miller  &  Lux  v.  Madera  Canal  &  Irrig.  Co. 
22:  391,  99  Pac.  502.  155  Cal.  59. 
Corporation  cases. 

Right  of  action  by  or  against  foreign  cor- 
poration, see  Oobpobations,  VII.  c. 
Jurisdiction  of  action  by  or  against  foreign 
corporation,  see  Coubts,  I.  b,  3. 
10.  A  municipal  corporation  is  not,  on 
grounds   of   public   policy,   within   the   pro- 
visions of  a   statute  providing  that  every 
corporation    may    be    sued    in    any    county 
where  it  regularly  exercises  its  franchises, 
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but  transitory  actioas  for  personal  injuries 
must  be  brought  against  it  in  its  own 
courts,  and  not  in  those  of  the  county  in 
which  it  is  located,  and  to  the  inhabitants 
of  which  it  is  engaged  in  furnishing  water 
for  compensation.  Phillips  v.  Baltimore, 
25:  711,  72  Atl.  902,  110  Md.  431. 

( Annotated ) 

11.  A  proceeding  in  insolvency  against 
a  corporation  under  chap.  79,  N.  M.  Laws 
1905,  is  a  "transitory  action"  in  the  nature 
of  quo  warranto,  and  the  venue  thereof, 
under  §  2950,  N.  M.  Comp.  Laws  1897,  may 
be  in  the  county  where  either  the  plaintiti' 
or  the  defendant  resides.  State  ex  rel. 
Parsons  Min.  Co.  v.  McClure,  47:744^133 
Pac.  1063,  17  N.  M.  694. 

12.  The  maintenance  by  an  ocean  steam- 
ship company  of  an  agent  for  the  sule  of 
its  tickets  in  an  inland  city  subjects  it  to 
suit  on  a  contract  made  by  him  in  the  place 
where  his  office  is  located,  under  a  statute 
providing  that  when  a  corporation  has  an 
agency  in  any  county  for  the  transaction  of 
business,  an  action  growing  out  of  or  con- 
nected with  the  business  of  that  algency 
may  be  brought  in  the  county  where  the 
agency  is  located.  Zabron  v.  Cunard  S.  S. 
Co.   34:  751,   131   N.  W.   18,   151   Iowa,  345. 

13.  An  action  to  recover  damages  for 
physical  injuries  sustained  by  a  passenger 
in  consequence  of  the  negligent  failure  of 
the'  defendant  railroad  company  to  heat  its 
car  in  extremely  cold  weather  is  properly 
brought  in  the  county  in  which  the  passen- 
ger began  her  journey,  although  the  harmful 
effects  resulting  from  the  failure  to  heat  the 
car  may  have  been  increased  during  the  con- 
tinuation of  her  journey  through  other  coun- 
ties. Atlantic  Coast  Line  R.  Co.  v.  Powell, 
9:  769,  56  S.  E.  1006,  127  Ga.  805. 

14.  The  residence  of  the  personal  repre- 
sentative of  one  killed  by  negligence,  and 
not  that  of  deceased,  is  referred  to  in  a 
statute  permitting  an  action  for  negligent 
injuries  by  a  railroad  company  to  be 
brought  in  the  county  of  the  plaintiff's 
residence  if  the  carrier  passes  into  it. 
Illinois  C.  R.  Co.  v.  Stith,  i:  1014,  85  S.  W. 
1173,  120  Ky.  237. 

15.  One  thinking  himself  aggrieved  by  a 
libelous  publication  by  a  corporation  may 
bring  his  action  in  any  county  of  the  state 
in  which  publication  was  made.  Meriweth- 
er V.  George  Knapp  &  Co.  16:  953,  109  S. 
W.  750,  211  Mo.  199. 

16.  An  action  to  recover  damages  for  in- 
jury caused  by  the  explosion  of  a  paint  dri- 
er because  of  failure  to  put  a  caution  signal 
on  the  package  may  be  brought  in  the  coun- 
ty where  the  injury  occurred,  under  a  stat- 
ute permitting  actions  in  tort  against  cor- 
porations to  be  brought  in  the  county  where 
the  tort  was  committed,  although  the  pack- 
age was  sold  at  defendant's  place  of  business 
in  another  county.  Peaslee-Gaulbert  Co.  v. 
McMath,  39:  465,  146  S.  W.  770,  148  Ky. 
265. 

Criminal  cases. 

As  to  territorial  limits  on   jurisdiction   of  | 

court,  see  Courts,  I.  b,  2. 
Digest  1-52  L.R.A.(N.S.) 


Permitting  grand  jury  of  one  county  to  in- 
dict for  crimes  in  adjoining  county, 
see  Criminal  Law,  140. 

Right  to  have  question  of  sanity  tried  by 
jury  in  county  where  crime  was  com- 
mitted, see  Jury,  29. 

17.  The  venue  of  a  prosecution  for  ob- 
taining a  draft  by  false  pretenses  is  proper- 
ly laid  in  the  county  in  which  the  draft  was 
mailed  to  the  defendant,  although  he  re- 
ceived it  in  another  county.  State  v.  Briggs, 
7:  278,  86  Pac.  447,  74  Kan.  377. 

18.  One  publishing  outside  the  state  and 
circulating  within  it  libelous  matter  is  with- 
in the  operation  of  a  statute  providing  that 
every  person,  other  than  an  editor  or  pub- 
lisher of  a  periodical  within  the  state,  pub- 
lishing a  libel  in  the  state,  may  be  pro- 
ceeded against  in  any  county  where  such 
libelous  matter  was  published  or  circulated. 
State  V.  Piver,  49:941,  132  Pac.  858,  74 
Wash.  96.  (Annotated) 

19.  The  courts  of  a  county  in  which  a 
letter  containing  false  representations  was 
written,  and  in  which  a  check  obtained  in 
consequence  thereof  was  deposited  in  a  bank 
to  defendant's  credit,  have  jurisdiction  of 
a  prosecution  for  obtaining  money  by  false 
pretenses,  the  crime  having  been  committed 
partly  in  tliat  county;  though  the  check  was 
mailed  from  another  state  and  drawn  upon 
a  bank  in  another  county.  State  v.  Smith, 
49:  834,  144  N.  W.  32,  162  Iowa,  336. 

( Annotated ) 

JI.  Change, 
a.  In  civil  cases. 

(See  also   same  heading   in   Digest   L.R.A. 

1-70.) 

Right  to  consider  on  appeal  denial  of  change 
of,  see  Appeal  and  Error,  225. 

Effect  of  change  of,  to  end  jurisdiction  of 
judge,  see  Cotrnxs,  6. 

Hearing  upon  application  for,  as  judicial 
action  justifying  publication  of  plead- 
ings, etc.,  see  Libh^^  and  Slander,  136. 

Mandamus  to  prevent  courts  ordering 
change,  see  Mandamus,  20. 

Prohibition  against  proceeding  with  case 
after  denying  change,  see  Prohibition, 
5. 

Prohibition  to  prevent  allowance  of  change 
of,  see  Prohibition,  11. 

Impropriety  of  counsel  calling  attention  of 
jury  to  change  of,  see  Tbial,  62. 

20.  A  statute  providing  for  the  removal 
of  suits  to  the  county  of  defendant's  resi- 
dence has  no  application  to  suits  brought 
in  other  states.  Jones  v.  Hughes,  42:  502, 
137  N.  W.  1023,  156  Iowa,  684. 

21.  A  garnishment  proceeding  after  de- 
fault in  the  main  action  is  within  a  general 
provision  of  a  statute  authorizing  a  change 
of  venue.  State  ex  rel.  Wyman#P.  &  Co.  v. 
Spokane  County  Super.  Ct.  a:  568,  82  Pac. 
875,  40  Wash.  443. 

22.  A  proceeding  to  incorporate  a  drain- 
age district  and  establish  its  boundaries  is 
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a   civil   suit,   within   the   meaning  of  those  •  do   not  in   direct  and    positive   terms  deny 


terms  in  a  statute  allowing  a  change  of 
venue  in  such  cases.  State  ex  rel.  Kochtitz- 
ky  V.  Riley,  12:  900,  101  S.  W.  567,  203  Mo. 
175.  (Annotated) 

23.  Where,  by  a  statute,  an  action  upon 
an  insurance  policy  is  maintainable  in  the 
county  where  the  loss  occurred,  the  insurer 
has  no  right  to  a  transfer  of  the  cause  to 
the  county  where  its  principal  office  is  lo- 
cated, although  the  action  might  have  been 
brought  there  in  the  first  instance.  Jenkins 
v.  Hawkeye  Commercial  Men's  Asso.  30: 
n8i,  124  N.  W.  199,  147  Iowa,  113. 

b.  In  ci'iminal  cases. 

(See  also   same   heading   in   Digest   L.R.A. 
1-70.) 

Review  of  discretion  as  to,  see  Appeal  and 

EuBOR,  660-662. 
Error  as  to,  cured  below,  see  Appeal  and 

Error,  873. 
Right   to   discharge   on    habeas   corpus   for 

refusal  to  change,  see  Habeas  Corpus, 

15,  22. 

24.  The  right  to  a  change  of  venue  in  a 
criminal  case  depends  upon  statute,  and 
can  only  be  claimed  in  the  manner  and  up- 
on the  ground  provided.  Oborn  v.  State, 
31:966,  126  N.  W.  737,  143  Wis.  249. 

25.  The  parties  may  consent  to  a  change 
of  venue  in  a  criminal  case,  although  it 
is  not  provided  for  by  statute.  Oborn  v. 
State,  31:966,  126  N.  W.  737,  143  Wis. 
249. 

26.  A  change  of  venue  in  an  action  for 
assault  with  intent  to  kill  will  not  be  grant- 
ed upon  application  made  without  reason- 
able notice  to  the  prosecuting  attorney,  and 
after  a  jury  has  been  called  into  the  box  for 
examination, — especially  where  it  appears 
that  the  confidence  of  the  court  has  been  un- 
fairly imposed  upon,  and  that  the  applica- 
tion is  made  merely  for  the  purpose  of  get- 
ting a  continuance.  Caples  v.  State,  26: 
1033,  104  Pac.  493,  3  Okla.  Crim.  Rep.  72. 

27.  A  judgment  of  conviction  rendered  in 
a  prosecution  in  which  the  accused  demand- 
ed and  was  denied  a  constitutional  right  to 
a  change  of  venue  is  absolutelv  void.  Re 
Justus,  25:  483,  104  Pac.  933,  3  Okla.  Crim. 
Rep.  111. 

Grounds  for. 
See  also  supra,  24. 

28.  A  change  of  venue  in  a  prosecution 
for  murder  should  be  granted  where  the  pe- 
tition and  affidavits  of  accused  comply  with 
the  statute  and  show  that  deceased  had 
relatives  in  all  parts  of  the  county  who  had 
created  a  sentiment  against  accused,  while 
the  witnesses  for  the  state  upon  the  ques- 
tion admit  that  the  belief  was  general  that 
accused  ought  to  be  punished.  Shipp  v. 
Com.  10:  3«,  99  S.  W.  945,  124  Ky.  643. 
Affidavits  for  or  against. 

29.  The  affidavits  of  the  state  in  oppo- 
sition to  an  application  for  a  change  of 
venue  are  not  insufficient  because  they  ex- 
press only  the  opinions  of  the  affiants,  and 
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the  credibility  of  the  affiants  for  the  ac- 
cused, and  state  that  the  change  is  not 
necessary.  Edwards  v.  State,  44:  701,  131 
Pac.  956,  9  Okla.  Crim.  Rep.  306. 


VERACITY. 


Of  witness,  see  Witnesses,  IV. 


VERDICT. 


Review  of,  on  appeal,  see  Appeal  and  Er- 
ror, VII.  1,  2. 

Presumption  as  to,  on  appeal,  see  Appeal 
AND  Error,  451-465. 

Right  of  party  to  complain  of  more  favor- 
able verdict  than  he  is  entitled  to,  sec 
Appeal  and  Error,  517,  519. 

Prejudicial  error  in,  see  Appeal  and  Er- 
ror, VII.  m,  8. 

Right  of  accused  to  be  present  when  ver- 
dict is  received,  see  Criminal  Law, 
125-130. 

In  condemnation  proceedings,  see  Eminent 
Domain,  II.  c,  2. 

Garnishment  of.  see  Garnishment,   12. 

Judgment  notwithstanding,  see  Judgment, 
I.  e,  4. 

Mandamus  to  compel  entry  of  judgment  on, 
see  Mandamus,  25. 

New  trial  for  errors  in,  see  New  Trial, 
in.  b. 

Impeachment  of,  by  affidavit  of  jurors,  see 
New  Trial,  V.  d. 

Remittitur  from,  on  motion  for  new  trial, 
see  New  Trial,  V.  e. 

Quotient  verdict  as  ground  for  new  trial,  see 
New  Trial,  48-50. 

In  replevin,  see  Replevin,  II.  c. 

Direction  of,  see  Trial,  II.  d,  3. 

In  general,  see  Trial,  V. 


VERIFICATION. 


Of  amendment  to  affidavit,  see  Affidavits. 
Of  officer's  accounts  required  by  his  fidelity 

bonds,  see  Bonds,  40. 
Of  information  in  contempt  proceedings,  see 

Contempt,  73-75. 
Of  plats  as  prerequisite  to  introduction  in 

evidence,  see  Evidence,  857. 
Of  indictment,  see  Habeas  Corpus,  38,  39, 

68;    Indictment,   etc.,   4-10. 
Of    return    to   writ   of    habeas   corpus,    see 

Habeas  Corpus,  18. 
Of  claim  against  city,  see  Municipal  C<»- 

porations,  473,  474,  481. 
Of  pleading,  see  Plkading,  I.  b. 
Of  petition  for  removal  of  cause,  see  Bs* 

moval  of  Causes,  21. 
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VESSELS. 

Rights  of  mortgagees  of,  see  Chattel  Mort- 
gages, 44,  45. 

Collision   between,   see  Collision. 

Regulations  as  to,  by  state,  as  interference 
with  interstate  commerce,  see  Com- 
merce, 43. 

Masters  liability  for  servant's  act  in  cast- 
ing off  moorings  of,  see  Master  and 
Servant,  938. 

Payment  of  instalments  of  price  during 
construction  of,  as  evidence  of  inten- 
tion to  pass  title,  see  Sales,  8. 

Matters  as  to  shipping,  see  Shipping. 


VESTED  INTERESTS. 

In  remainders,  generally,  see  Deeds,  II.  e, 

4;  Wills,  III.  g,  9. 
Of    widow    in   proceeds   of    accident   policy, 

see  Husband  and  Wife,  90. 
Of  beneficiary  in  benefit  certificate,  see  In- 

StTBANCE,  844. 


VESTED  REMAINDER. 

Passing  by  deed  of  trust  for  creditors,  see 
Assignments  for  Creditors,  11, 

Identification  of,  by  description  in  deed,  see 
Deeds,  39. 

Levy  on,  sec  IjEVy  and  Seizure,  11. 

In  general,  see  Deeds,  II.  e,  4;  Wills,  III. 
g,  9.  b. 


VESTED    RIGHTS. 


In  rule  of  common  law,  see  Commerce,  58. 

In  rule  of  practice  as  to  new  trial,  see  New 
Trial,  14. 

In  riglit  to  prEfctise  medicine,  see  Physi- 
cians and  Surgeons,  2. 

JTo  use  of  water,  see  Waters,  184. 

In  general,  see  Constitutional  Law,  I.  c. 


VESTIBULE  CARS. 

Carrier's    negligence    in    leaving    vestibule 
open,  see  Carriers,  289-291,  375. 


VETERANS. 


Pensions  to,  see  Appropriations,  6;  Public 
Moneys,  12;  Statutes,  156;  Taxes, 
40. 

DweKimination  in  favor  of,  in  making  ap- 
pointments to  office,  see  Constitution- 
al Law,  171. 

Mandamus  to  compel  appointment  of,  to 
office,  see  Mandamus,  84. 
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VETO. 


Of  appropriation  bill,  see  Appeopbiations, 
15. 

Time  for  exercising  veto  power,  see  Stat- 
utes, 12;  Time,  10. 


VIADUCT. 


Construction  of,  in  street  by  railroad,  see 
Appeal  and  Error,  1314;  Eminent 
Domain,  232. 

As  a  local  improvement  for  which  abutting 
property  may  be  assessed,  see  Cases 
Certified,  1;  Public  Improvements, 
32. 

Construction  of,  in  street  as  a  taking  of 
property,    see   Eminent    Domain,    200. 

Joint  liability  for  injuries  from  construc- 
tion of  approach  to,  in  street,  see 
Joint  Creditors  and  Debtors,  15,  16. 


VIBRATION. 


Injury  to  property  by  vibrations  caused 
by  blast,  see  Blasting,  4. 

Right  to  recover  for,  in  condemnation  pro- 
ceedings, see  Eminent  Domain,  267, 
273. 

Lessor's  liability  for  injury  by  vibrations, 
see  Landlord  and  Tenant,  170. 

As  nuisance,  see  Nuisances,  23,  123,  155, 
195. 


VICE   PRINCIPAL. 


As  fellow  servant,  sfo  Mjvsteb  and  Serv- 
ant, II.  e,  5,  b. 

Injury  to  vice  principal  by  fellow  servant, 
see  Master  and  Servant,  718. 


VICES. 

Police   power    as    to,    see    Constitutional 
Law,  II.  c.  5. 


VICIOUSNESS. 


Injury  to  live  stock  during  transportation 

as  a  result  of,  see  Carriers,  894. 
Evidence   as   to   viciousness   of   animal,   see 

Evidence,  1415,  1771. 
Sufficiency  of  evidence  as  to,  see  Evidence, 

2314. 
Sufficiency  of  evidence  of  notice  of  vicious 

character  of  dog,  see  Evidence,  2109. 
Of  animal,   master's  duty  to  ,warn  servant 

as  to,  see  Master  and  Servant,  236, 

237. 
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VICTOR  TALKING  MACHINE— VOLUNTEER. 


VICTOR  TALKING  MACHINE. 

Infringement  of  patent  on,  by  manufacture 
and  sale  of  unpatented  disc  for  use  in, 
see  Patents,  12. 


VICTUAIXB. 


Liability  for  injury  l^  unwholesome  food, 
see'FooD,  14-21. 


VIDELICET. 


Allegation    under    videlicet,    see    Evidence, 

2489. 
Effect  of  videlicet  following  word  "heirs" 

in  devise  of  real  property,  see  Wills, 

217. 


VIEVST. 

By  jury,  see  Appeal  and  Ereoe,  235,  441, 

610,    1475,    1526;    Evidence,    896-898; 

New  Tbial,  42;  Tbial,  7. 
Visit  by  trial  judge  to  scene  of  controversy, 

see  Appeal  and  Ebbob,  469. 
Compensation    for    interference    with,    see 

Eminent  Domain,  192. 
Easement   of,    from   street,   see  Highways, 

20. 


VILLAGE. 


As  to  municipalities  generally,  see  Munici- 
pal   CORPOBATIOKS. 

Estoppel  of  state  to  attack  franchise  of,  see 
Municipal   Cobpobations,   1. 


VINEGAR. 


Statute  r^ulating  sale  of,  see  Constitu- 
tional Law,  730:  Food,  1;  Statutes, 
118. 


VIOLATION    OF    LAW. 

By  plaintiff  as  defense  to  action,  see  Ac- 
tion OB  Suit,  38,  39. 

Liability  on  poliCT  for  death  during,  see 
Insubance,  VT.  b,  3,  f,  (5). 


VIOLENCE. 


As   ground    for    divorce,    see    Divorce   and 

Setabation,  III.  a. 
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VIOLENT    MEANS. 

Injury  or  death  of  insured  by,  see  iNsm- 
ANCE,  VI.  b,  3,  c. 


VITAL   STATISTICS. 


Validity  of  act  to  establish  bureau  of,  see 
Constitutional  Law,  638. 


♦  •» 


VOIR    DIRE. 

Examination  on,  see  Jubt,  II.  c. 

^  •» 

VOLUNTARY  ADVANCEMENTS. 

Recovery  for,  from  decedent's  estate,  see 
Executobs  and  Administratobs,  99, 
113. 


♦*-♦ 

VOLUNTARY  ASSOCIATIONS. 

See  Associations. 


VOLUNTARY   EXPOSURE. 

Of  insured,  see  Insurance,  VI.  b,  3,  f. 


VOLUNTARY  PAYMENT. 

Recovery   back   of,   see   Assumpsit,   34-38, 
57-60. 


VOLUNTEER. 


Assumption  of  risk  by,  see  Cabbiers,  79. 

Injury  to,  by  electricity,  see  Electricity, 
61,  62,  78. 

Reimbursement  of  one  voluntarily  paying 
funeral  expenses,  see  Executors  and 
Administbators,  113. 

Liability  of  volunteer  transferring  liquor 
to  buyer's  residence,  see  Intoxicating 
LiQUOBS,  115. 

Master's  liability  to,  see  Master  and  Serv- 
ant, II.  a,  6. 

Assumption  of  risk  by,  see  Masteb  and 
Servant,  II.  b,  5. 

One  assisting  employee  as  servant  of  em- 
ployer, see  Master  and  Servant,  61- 
67. 

Proximate  cause  of  injury  resulting  from 
volunteer  undertaking  to  operate  ele- 
vator, see  Proximate  Cause,  96. 


VOTE  BUYER— WAGES. 
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VOTE  BinrER. 

Contract  with  vote  buyer  to  prosecute  seller 
for  statutory  reward,  see  Conteacts, 
&99. 


VOTE  BUYING. 

Ill^ality  of,  see  Bills  and  Notes,  155. 

♦-•-• 

VOTERS  AND  EliECTIONS. 

See  Elections. 

♦-»♦ 

VOTING  BOOTH. 

Right  to  place  in  highways,  see  Highways, 
78,  220. 


VOTING  MACHINES. 

Certiorari  to  annul  order  restraining  per- 
formance of  contract  for,  see  Ceb- 
TIOBAEI,   10. 


Use  of,  at  elections,  see  Ck>NSTiTUTiONAL 
Law,  99;  Elections,  41-47;  Injunc- 
tion, 243,  334;  Statutes,  100. 


VOTING    TRUST. 


See   Contracts,    115;    Corporations,   377- 
382. 


VOUCHERS. 


Examination  of,  by  depositor,  see  Banks, 
124-128;  Damages,  101;  Estoppel, 
185,  186. 


VOW  OF  POVERTY. 

Public  policy  as  to,  see  Contracts,  455. 


VULGARITY. 


As   ground    for    divorce,    see    Divorce   and 
Separation,  58. 


W 


WAGERS. 

Validity  of  wager  contract,  see  Contracts, 
III.  d. 

Assignment  of  insurance  policy  as,  see  In- 
surance, 451-458. 

See  also  Betting. 


WAGES. 

Right  to  maintain  sucessive  actions  for,  see 
Action  or  Suit,  97-101. 

Assignment  of  future  wages,  see  Assign- 
ment, 6,  7,  31;  Bankruptcy,  148,  149; 
C  stitutional  Law,  180,  181,  458, 
519;  Evidence,  654:  Pleading,  489. 

Recovery  of,  by  discharged  employee,  see 
Assumpsit,  9. 

Equal  protection  and  privileges  as  to,  see 
Constitutional   Law,   312-315. 

Due  process  of  law  as  to,  see  Constitution- 
al Law,  486-491,  519. 

Regulation  of  time  of  payment,  see  Com- 
merce, 55,  56;  Constitutional  Law, 
312-315,  486-490;  Corporations,  44. 

Validity  of  contract  as  to  time  of  payment, 
see'  Contracts,  417,  418. 

Validity  of  strike  to  enforce  demand  for  in- 
crease in,  see  Conspiracy,  57. 
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Regulation  and  licensing  of  salary  loan 
brokers,  see  Constitutional  Law,  111, 
689;  License,  51,  118;  Municipal  Cor- 
porations, 176;  Search  and  Seizure, 
2. 

Garnishment  of,  see  Constitutional  Law, 
182-184;  Garnishment,  25,  26;  In- 
junction, 292,  293. 

Effect  of  recovery  of  judgment  for,  pending 
garnishment  proceedings  in  other  state, 
see  Garnishment,  48. 

Agreement  by  third  party  to  pay,  see  Con- 
tracts, 565. 

Stipulation  for  minumum  wage  in  contract 
for  public  work,  see  Contracts,  790; 
Municipal  Corporations,  205. 

Review  by  courts  of  ordinance  as  to  mini- 
mum wage,  see  Courts,  162. 

Exemption  of,  see  Courts,  290. 

As  element  of  damages  for  breach  of  con- 
tract of  sale,  see  Damages,  197. 

Exemption  of,  see  Exemptions,  11,  12,  24. 

Right  of  married  minor  to,  see  Husband 
and  Wife,  1. 

Combination  for  purpose  of  fixing,  see  Mo- 
nopoly AND  Combinations,  60,  65-68. 

Parent's  right  to  recover  wages  of  child,  see 
Parent  and  Child,  10-14,  16,  17. 

Liability  of  retiring  member  of  partnership 
for  wages  subsequently  earned,  see 
Partnership,  80. 
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WAGON— WAIVER. 


Liability  of  ship  owners  for,  see  Shipping, 

5. 
Of   employees,   generally,   see  Masteb  anb 

Sebvant,  I.  c. 


\«rAGON. 

Injury  to  children  attempting  to   ride  on, 
see  Negugence,   126. 


WAITERS. 


Criminal  liability  for  supplying  oleomar- 
garin  instead  of  butter,  see  Cmminai, 
Law,  18. 

Liability  of  waiter  in  caf^  obtaining  liquor 
for  guest,  see  Intoxicating  Liquobs, 
145. 

Patentability  of  system  of  checking  ac- 
counts of  waiters,  see  Patents,  2, 


W^AIVER. 

Of  objection  of  multifariousness  in  plead- 
ing, see  Action  ob  Suit,  130. 
Of  assignment  of  error,  see  Appeal  and  Eb- 

BOB,  IV.  q. 
Of   error    in    trial   court,    see   Appeial  and 

Ebrob,  VII.   k. 
Of  right  to  appeal,  see  Appeal  and  Ebbob, 

90-97. 
Of    estoppel    against    right    to    appeal,    see 

Appeal  and  Errob,  16. 
Of   defect  of  attestation   in   writ  of  error, 

see  Appeal  and  Error,  121. 
Of  exceptions  to  instructions,  see  Appeal 

AND  Ebbob,  211. 
Of  error  by  failing  to  specify  it  in  motion 

for  new  trial,  see  Appeal  and  Ebbob, 

277. 
Of  error  in  remarks  of  judge  to  jury,  see 

Appeal  and  Error,  .381. 
Of  irregularity  not  objected  to,  see  Appeal 

AND  Ebbob,  470. 
Of  statutory  period  after  notice  of  bill  of 

exceptions   in   which   to   file   objections 

and   amendments   thereto,    see    Appeal 

AND  Error,  472. 
Of  constitutional  question  by  appealing  to 

intermediate    court,    see    Appeal    and 

Error,  483. 
Of  objection  to  jurisdiction,  see  Appeal  and 

Ebrob,  708,  709;  Bastabdy,  2;  Equity, 

17;   Habeas   Cobpus,   32,  33. 
Of    equitable   rights   in   fund    in   hands    of 

assignee  for  creditors,  see  Assignment 

FOB   Cbeditobs,    16. 
Of  contingent  fee  by  attorney,  see  Attob- 

NEYS,    61. 
Of    attorney's    lien    for    compensation,    see 

Attorneys,  73. 
Of   landlord's   right  to   re-enter   as   against 

lessee's     trustee     in     bankruptcy,     see 

Bankruptcy,   110. 
Of   presentment   and   notice  of  protest,   see 

Bills  and  Notes,  103-108:   Evidence, 
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Of  reservation  of  title  on  conditional  sale, 
see  Bills  and  Notes,  202. 
I  Of    fraud    in    procuring    renewal    note,    see 
Bills  and  Notes,   210. 

Of  statute  of  limitations,  see  Bills  ani> 
Notes,  212. 

Of  right  to  commissions,  see  Brokers,  42. 

Of  right  to  forfeit  shares  in  building  and 
loan  association  for  delinquency  in 
payment,  see  Building  and  Loan  As- 
sociations, 2. 

Of  rule  by  carrier,  see  Carriers,  52,  431. 

Of  carrier's  lien,  see  Carriers,  417,  883, 
884. 

Of  forfeiture  of  twenty-trip  railroad  ticket, 
see  Cabriebs,  631. 

Of  conditions  in  stock  pass,  see  Cabbiebs, 
643. 

Of  claim  against  carrier  for  loss,  see  Cab- 

KIEHS,    951. 
Of   provision   as  to  lime   for   giving  notice 
of  injury  to  live  stock  transported,  see 
Cabbiebs,  953. 
Of   provision   in   carriage   contract   limiting 

time   for   commencing   suit   for   breach. 

see  Cabbiebs,  955. 
Of   lien   of   mortgage,    see   Chattel  Mort- 
gage, 30,  52-57;    Estoppel,  201. 
Of  objection  to  verification   of  information 

for  contempt,  see  Contempt,  75. 
Of  claim  to  damages  for  delay  in  delivery 

of  goods  sold,  see  Contracts,  74. 
Of  conformity  of  goods  tendered,  to  descrip- 
tion, by  refusing  them  on  other  grounds, 

see  Contracts,  166. 
Of  payment  of  purchase  money  required  in 

option    contract;    effect    to    close    bar- 
gain, see  Contracts,  169. 
Of  provision  in  contract  that  additions  or 

alterations  must  be  ordered  in  writing, 

see  Contracts,  622. 
Of  misrepresentations  by  architect,  see  CoN- 

tbacts,  664. 
Of  breach  of  contract,  see  Contracts,  701, 

702. 
Of    time    clause    in    building   contract,    see 

Contracts,  704. 
Of    provision    in    building    contract    as    to 

extra  work,  see  Contracts,  708. 
Of  right  to  rescind  contract,  see  Contracts, 

761;   Election  of  Remedies,  42-45, 
Of  right  to  rescind  sale,  see  Sale,  196,  209. 
Of  conversion,  see  Judgment,  58;   Tboveb, 

47. 
Of    stockholder's    right   to   protest   against 

lease   of  corporate   property,   see   CoB- 

POBATio.NS,  99,  370,  373. 
Of    irregularity    in    stockholders'   meetings, 

see    COBPORATioNS,    370-373. 
Of  breach  of  covenant,  see  Covenants  and 

Conditions,  43-53. 
Of    right   by   accused,    see   Cbiminal   Law, 

124-131;  Jury,  I.  c. 
Of  constitutional  protection  against  second 

jeopardy,  see  Cbiaiinal  Law,  201-205. 
Of  answer  under  oath,  effect  on  right  to  dis- 
covery, see  Discovery  and  Inspection, 

2. 
Of    objection    to    assessment    for    drainage 

ditch,  see  Dbains  and  Sewebs,  9. 
Of   husband's   distributive   rights    in   wife's 

property,  see  Election. 


WAiVEK. 
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Of  one  remedy  hj  pursuing  another,  see 
Election  of  Remedies,   II. 

Of  tort,  see  Election  of  Remedies,  16,  17. 

Of  trespass  for  entering  upon  land  and 
cutting  timber,  see  Election  of  Reme- 
dies, 17. 

Of  right  to  contest  election,  see  Elections, 
84. 

Of  disqualification  of  commissioner  in 
eminent  domain  proceedings,  see  Em- 
inent Domain,  161. 

Of  right  to  appeal  from  award  of  Railroad 
Commission,  see  Eminent  Domain,  174. 

Of  right  to  plead  that  foreign  corporation 
had  not  fully  complied  with  laws  as  to 
doing  business,  see  Estoppel,  73. 

Of  landlord's  duty  to  erect  fire  escapes,  see 
Evidence,  190. 

Of  privilege,  see  Evidence,  1321-1338; 
Witnesses,  111-121,  136-138;  Writ 
and  Process,  II.  d,  3. 

Of  claim  against  oflScer  for  false  arrest,  see 
P'alse  Imprisonment,  28. 

Of  notice  to  quit  before  action  of  forcible 
detainer  to  recover  possession  of  tene- 
ment, see  Forcible  Entry  and  De- 
tainer, 3. 

Of  right  of  one  induced  by  fraud  to  enter 
into  contract  to  recover  damages  there- 
for, see  Fraud  and  Deceit,  73. 

Of  right  to  notice  of  acceptance  of  guar- 
anty, see  Guaranty,  14. 

Of  notice  and  demand  for  repayment  on 
obtaining  loan  on  insurance  policy,  see 
Guardian    and    Ward,    9. 

Of  appointment  of  commissioner  to  take 
testimony,  see  Habeas  Corpus,  32,  33. 

Of  notice  of  "injuries  by  defective  street, 
see  Highways,  395. 

Of  verification  of  information,  see  Indict- 
ment,  ETC.,   9,   10.  ^ 

Of  defects  in  complaint  and  warrant,  see 
Indictmet,  etc.,  28. 

Of  objection  to  grant  of  injunction  against 
trespass,  see  Injunction,  185. 

Of  rule  of  court  that  injunction  bond  must 
be  acknowledged  by  sureties,  see  In- 
junction, 430. 

Of  conditions  precedent  to  action  for  breach 
of  contract  to  issue  insurance  policy, 
see  Insurance,  138. 

Of  notice  of  premium,  see  Insurance,  393. 

Of  interest  on  award,  see  Interest,  29. 

Of  process,  see  Judgment,  6. 

Of  irregularity  in  judgment,  see  Judgment, 
37. 

Of  right  to  trial  by  jury,  see  Jury,  I.  c. 

Of  disqualification  of  juror,  see  Jury,  74. 

Of  condition  in  lease  against  assignment, 
see  Landlord  and  Tenant,   16. 

Of  lessee's  right  of  action  for  delay  in  giv- 
ing possession,  see  Landlord  and  1  en- 
ant,  20. 

Of  right  to  insist  on  suspension  of  rent  be- 
cause of  partial  eviction,  see  Land- 
lord AND  Tenant,  68. 

Of  right  to  forfeit  lease,  see  Landlord  and 
Tenant,  77-79. 

Of  landlord's  right  to  retain  deposit  made  j 
by  tenant  as  liquidated  damages,  see  | 
Landlord  and  I^nant,  106. 
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Of  right  to  regain  leased  property,  see 
Landlord    and   Tenant,   208. 

Of  irregularities  in  proceedings  for  manda- 
mus, see  Mandamus,   101-103. 

Of  right  to  discharge  employee,  see  Mas- 
ter AND  Servant,  122. 

Of  notice  to  master  of  injury  to  servant, 
see  Master  and  Servant,  186. 

Of  master's  rules,  see  Master  and  Serv- 
'   ANT,  200,  705. 

Of  mechanics'  lien,  see  Mechanics'  Liens, 
VII. 

Of  set-off  in  mechanics'  lien  proceeding,  see 
Mechanics'  Liens,  113. 

Of  forfeiture  of  mining  lease,  see  Mines, 
31. 

Of  right  to  subjacent  support  for  surface, 
see  Mines,  44-46. 

Of  right  to  foreclose  mortgage,  see  Mort- 
gage, 76. 

Of  right  to  redeem  from  foreclosure  sale,  see 
Mortgage,  151. 

Of  condition  as  to  presentation  of  claims 
against  city,  see  Municipal  Corpora- 
tions, 482,  483. 

Of  cause  of  action  as  ground  for  new  trial, 
see  New   Trial,  71. 

Of  nonjoinder  of  husband  in  suit  against 
wife,  see  Parties,  184. 

Of  defects  in  pleading,  see  Pleading,  I.  g. 

Of  defense  by  failure  to  plead  it,  see  Plead- 
ing, III.  b. 

Of  reply  to  answer,  see  Pleading,  546. 

Of  pledge  by  surrender  of  pledged  prop- 
erty, see  Pledge  and  Collateral  Se- 
curity, 12. 

Of  notice  of  sale  of  pledged  property,  see 
Pledge  and  Collateral  Security,  25. 

Of  objection  to  assessment  for  public  im- 
provements, see  Public  Improvements, 
64. 

Of  notice  to  pedestrians  to  keep  off  railroad 
track,  see  Railroads,  72. 

Of  irregularity  of  receivership,  see  Receiv- 
ers, 2. 

Of  right  to  remove  cause,  see  Removal  of 
Causes,  35. 

Of  warranty  on  sale  of  personalty,  see  Sale, 
163. 

Of  breach  of  warranty,  see  Sale,  58,  59,  63- 
65. 

Of  right  to  complain  of  breach  of  warranty, 
see  Sale,  77. 

Of  claim  for  latent  defects  in  articles  sold, 
see    Sale,    133. 

Of  notice  and  demand  by  conditional  vendee 
before  retaking  of  property,  see  Sale, 
141. 

Of  rigiit  to  reclaim  property  sold  on  con- 
dition, see  Sale,  155. 

Of  notice  of  breach  of  waranty,  see  Sale, 
167. 

Of  right  to  object  to  time  of  return,  on 
breach  of  warranty,  see  Sale,  179. 

Of  real  estate  broker's  agreement  to  furnish 
warranty  deed  and  abstract  of  title, 
see  Specific  Performance,  106. 

Of  objection  to  tax,  see  Taxes,  176,  177. 

Of  tender,  see  Tender,  2. 

Of  objections  generally,  see  Trial,  77. 
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Of  insuflficiency  in  instruction,  see  Tkjax, 
843. 

Of  provision  in  contract  of  sale  to  deliver 
abstract  showing  satisfactory  title,  see 
Vendob  and  Purchaser,  45. 

Of  right  of  action  for  unlawfully  draining 
lake,  see  Waters,  183. 

Of  right  to  recover  for  injury  by  discharge 
of  water,  see  Waters,  308. 

By  appearance,  see  Appearance. 

By  plea,  see  Criminal  Law,  156. 

By  moving  for  arrest  of  judgment,  see  New 
Trial,  80. 

By  acceptance  of  article  purchased,  see 
Sale,  67. 

By  savings  bank  of  rules  as  to  transfer  of 
deposits,  see  Banks,  235,  236. 

By  vendor  of  forfeiture,  see  Contracts,  78. 

By  municipality,  of  statute  forbidding  it  to 
pay  for  more  than  specified  number  of 
hours  of  labor  per  day,  see  Contracts, 
789. 

By  corporation  of  misnomer  in  pleading  by 
going  to  trial  on  the  merits,  see  Es- 
toppel, 123. 

By  insured,  see  Insurance,  V.  a. 

By  insurer,  see  Insurance,  V.  b. 

By  purchaser  at  judicial  sale  of  right  to 
deed,  see  Judicial  Sale,  20. 

By  owner  of  building  of  defects  therein,  see 
Mechanics'  Liens,  113. 

By  father  of  his  rights  under  contract  made 
for  benefit  of  child,  see  Parent  and 
Child,  5. 

By  father  of  right  to  recover  for  injury 
to  child,  see  Parent  and  Child,  6. 

By  telegraph  company  of  stipulation  as  to 
notice  of  claim,  see  Telegraphs,  76. 

By  beneficiary  of  spendthrift  trust  of  irreg- 
ularity in  entering  judgment  against 
him,  see  Trusts,  136. 

Nonwaiver  agreement  by  bankrupt  and  re- 
ceiver of  his  property  with  insurance 
company,  see  Bankruptcy,  31. 

Statute  giving  subcontractors  a  lien  not- 
withstanding waiver  by  principal  con- 
tractor, see  Constitutional  Law,  557. 

Burden  of  proving,  see  Evidence,  199. 

Necessity   of   pleading,   see   Pleading,   503. 

Question  for  jury  as  to,  see  Trial,  652,  653, 
736. 


IVALK. 


Easement  in,  see  Easements,   34,  35. 


WALLS. 

Easement  in  wall   sustaining  building,  see 

Easements,  52. 
Presumption  of  negligence  from  fall  of,  see 

Evidence,  420,  421. 
Compelling  removal   of,  by   injunction,   see 

Injunction,  22. 
Landlord's  liability  for  injury  to  tenant's 

property  by  fall  of,  see  Landlord  and 

Tenant,  159,  161. 
Injury  to  servant  by   fall   of,   see  Master 

AND  Servant,  294,  489,  490. 
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Negligence  as  to,  generally,  see  Negliqbnoi^ 

104. 
Party  wall,  see  Party  Wall. 


WANT  OF  PROBABLE  CAUSE. 

For   prosecution,   see   Malicious   Prosecu- 
tion, II. 


WANTON   NEGLIGENCE. 

See  Carriers.  186;  Evidence,  2147,  2]. 50, 
2157;  Master  and  Servant,  932- 
952;  Negligence,  24,  25,  120;  Rail- 
roads, 60,  85,  86,  91,  96,  210. 


WAR. 

Power  of  governor  to  declare  state  of,  see 

Governor,  4. 
As  to  insurrection,   see  Insurrection. 
Institution    of    martial    law,    see    Martial 

Law. 
As  to  militia,  see  Militia. 


#•» 


^VARD. 

See  Guardian  and  Ward. 
-i «-•-» — 


W^ARDEN. 


Assault  by,   in  punishing  convict,   see  As- 
SAtJLT,   16. 


WAR  DEPARTMENT. 

Libel  by  report  by  official  of,  see  Libel  and 
Slander,  143,   153. 


W^AREHOUSE. 


On  railroad  right  of  way,  see  Contracts, 
498;  Railroads,  20,  21. 

Tax  on  maintenance  of  warehouse  by  for- 
eign manufacturer  for  storage  of  its 
own  products  within  municipality,  see 
License,  52. 

Sale  of  warehouse  on  leased  land,  see  Sau;, 
31. 


WAREHOUSEMEN. 

I.  In  general,    1,  2. 

II.  Rights    and    liabilities    generally, 
3-1 0. 
III.  Warehouse  receipts,   11,  12. 


WAREHOUSEMEN,  I.,  II. 
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Question  whether  railroad  company  re- 
ceives baggage  as,  see  Trial,  234. 

Direction  of  verdict  in  action  on  warehouse- 
man's bond,  see  Trial,  736. 

I.  In  general. 

(See   also   same   heading  in  Digest   L.R.A. 

1-70.) 

Power  of  railroad  company  to  own  and  oper- 
ate  warehouse,   see   Corporations,   52. 

1.  A  private  corporation  organized  to 
conduct  a  warehouse  for  private  gain  is  not 
a  public-service  corporation,  although  it  has 
secured  a  license  under  a  statute  declaring 
that  such  warehouses  are  public  warehouses. 
Gulf  Compress  Co.  v.  Harris,  Cortner,  &  Co. 
24:  399,  48  So.  477,  158  Ala.  343. 
Compulsory  service. 

Requiring  railroad  to  operate  warehouse, 
see  Railroads,  26,  27. 

2.  A  warehouseman,  whether  public  or 
private,  may  close  his  warehouse  to  all  pa- 
trons. Carley  v.  Offutt,  26:  1114,  124  S.  W. 
280,    136   Ky.   212. 

Rates. 

Jurisdiction  of  equity  to  fix  rates  of,  see 
Equity,  7. 

Injunction  against  overcharges  by,  see  In- 
junction,  109. 

Who  may  enforce  provision  in  lease  as  to 
rates,  see  Parties,  93. 

II,  Rights  and  liabilities  generally. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Rights  and  liabilities  under  receipt,  see 
infra.  III. 

Liability  of  carrier  as  warehouseman,  see 
Jarriers,  III.  d,  2. 

Intent  as  element  of  crime  of  selling  grain 
in  violation  of  statute,  see  Criminal 
Law,  17. 

Liability  for  injury  to  person  on  premises, 
see    Elevators,    21;    Negligence,    85. 

Liability  for  assault  on  patron  by  servant, 
see  Masteir  and  Servant,  972,  973. 

Liability  of  partnership  operating  ware- 
house for  tobacco  bought  by  one  partner 
upon  private  speculation,  see  Partner- 
ship, 28. 

Contributory  negligence  of  one  falling  into 
elevator  well  in  warehouse,  see  Trial, 
546,  1061. 

3.  One  being  prosecuted  for  an  alleged 
unlawful  sale  of  grain  stored  in  his  ware- 
house cannot  urge  as  a  defense  that  a  ware- 
house receipt  issued  by  him  for  such  grain 
when  received  was  not  in  form  and  sub- 
stance as  required  by  statute, — at  least, 
wiiere  the  issuing  of  a  receipt  which  does 
not  fulfil  the  statutory  requirements  is  in 
itself  a  felony.  State  v.  Henzell,  27:  159, 
107  Pac.  67,  17  Idaho,  725. 

4.  A  warehouseman,  whether  public  or 
private,  who,  after  discovering  weevil  in 
the  building,  notifies  one  for  whom  he  is 
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storing  wheat  of  the  trouble,  and  asks  him 
to  remove  his  wheat  to  permit  a  disinfec- 
tion of  the  building,  may,  in  case  the  latter 
refuses  to  do  so,  remove  the  wheat  and  add 
the  reasonable  cost  of  doing  so  to  the  stor- 
age charges.  Carley  v.  Offutt,  26:  11 14,  124 
S.  W.  280,  136  Ky.'212. 
Interest    in,    and     title    t*,    property 

stored. 
Warehouseman  as  bailor,  see  Bailment,  1. 
Loss  of,  or  injury  to,  property. 
Stating   cause   of   action   for   loss   of   goods 

in  two  counts,  see  Action  or  Suit,  107. 
Liability  for  loss  by  fire  of  property  bailed, 

see    Bailment,   23. 
Liability  for  injury  to  goods  while  in  cold 

storage,   see   Bailment,   24,   25. 
Evidence  to  show  negligence,  see  Evidence, 

1759. 
Question  for  jury  as  to  exercise  of  due  care, 

see  Trial,  559. 

5.  That  a  building  in  which  a  ware- 
houseman stores  goods  is  not  burglar  proof 
is  not  evidence  of  negligence  on  his  part,  in 
an  action  against  him  for  their  loss  by  theft. 
Hutchinson  v.  United  States  Express  Co. 
14:  393,  59  S.  E.  949,  63  W.  Va.  128. 

6.  A  statutory  provision  requiring  a 
warehouseman  to  advertise  the  fact  that  the 
warehouse  has  become  infected  does  not  ap- 
ply in  case  of  grain  stored  in  a  separate 
bin,  the  owner  of  which  has  knowledge,  or 
is  personally  notified,  of  the  trouble.  Car- 
ley  V.  Offutt,  26:  1 1 14,  124  S.  W.  280,  136 
Ky.   212. 

7.  A  warehouseman,  whether  public  or 
private,  who  has  received  wheat  for  storage 
in  a  separate  bin,  is  not  liable  for  injury 
to  it  by  weevil,  if,  after  discovering  that 
the  warehouse  had  become  infected  and  no- 
tifying the  bailor  to  remove  the  wheat,  he 
used  the  care  for  its  protection  which  might 
be  expected  of  a  person  of  ordinary  pru- 
dence. Carley  v.  Offutt,  26:  11 14,  124  S. 
W.  280,  136  Ky.  212.  (Annotated) 

8.  The  owner  of  a  warehouse  for  the 
storage  of  cotton,  situated  adjacent  to  a 
railway  track,  may  be  found  negligent  in 
permitting  cracks  in  the  building  through 
which  sparks  might  reach  the  cotton,  and  in 
keeping  in  the  building  large  quantities  of 
loose  cotton,  through  which  fire  would 
spread  rapidly,  in  close  proximity  to  the 
property  of  the  bailor.  Gulf  Compress  Co. 
V.  Harrington,  23:  1205,  119  8.  W.  249,  90 
Ark.  256. 

9.  A  provision  in  receipts  issued  by  a 
warehouseman  for  property  stored  with 
him,  that  he  is  not  responsible  for  loss  by 
fire,  does  not  include  fire  due  to  his  own 
negligence.  Gulf  Compress  Co.  v.  Harring- 
ton, 23:  1205,  119  S.  W.  249,  90  Ark.  256. 

(Annotated) 
10.  A  warehouseman  who  contracts  to 
store  the  goods  of  another  in  a  brick  build- 
ing, but,  in  violation  of  his  agreement,  stores 
them  in  an  adjoining  wooden  building  sheet- 
ed with  iron,  which  is  less  secure,  is  liable 
for  the  loss  of  the  goods,  where  they  are  de- 
stroyed by  fire  originating  without  the  build- 
ing, which  did  not  destroy  the  brick  build- 
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ing  or   its  contents.     Locke   v.    Wiley,  24: 
1117,  105  Pac.  11,  81   Kan.   143. 

Ill,  Warehonse  receipts. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10. ) 

Action  by  foreign  corporation  iiolding  ware- 
house receipt  for  conversion  of  property, 
see  Corporations,  449. 

Duty  of  transferee  of  warehouse  receipts  to 
show  that  he  obtained  them  bona  fide, 
see  Evidence,  591. 

Effect  of,  as  pledge,  see  Pledge  and  Col- 
lateral Securitt,  3-6. 

Surrender  of  elevator  receipts  as  defcnsp  to 
action  for  shortage  in  amount  delivered, 
see  Sale,  138. 

See  also  supra,  3,  9. 


Negotiability. 

11.  A  receipt  issued  by  the  manager  of 
a  warehouse  for  grain  received,  which  con- 
tains the  substantial  statutory  require- 
ments, is  negotiable  under  a  statute  declar- 
ing all  receipts  given  by  any  person  operat- 
ing a  warehouse  negotiable  and  transferable 
by  indorsement,  notwithstanding  it  may 
contain  surplusage  or  stipulations  and  re- 
strictions not  authorized  by  the  provisions 
of  the  statute.  State  v.  Henzell,  27:  159, 
107  Pac.  67,  17  Idaho,  725. 

Issuance  of,  on  oxirn  property. 
, Effect  of,  as  pledge,  see  Pledge  and  Col- 
lateral Security,  3. 

12.  A  public  warehouseman  licensed  to 
do  business  under  N.  D.  Laws  1901,  chap. 
141,  p.  180,  Rev.  Code,  §§  2262-2272,  relat- 
ing generally  to  warehouses  for  the  storas;e 
of  goods,  wares,  and  merchandise,  may  is- 
sue and  deliver,  as  security  for  his  indebt- 
edness to  his  creditor,  a  warehouse  receipt 
upon  property  actually  contained  in  the 
warehouse  and  owned  by  the  warehouseman. 
State  use  of  Hart-Parr  Co.  v.  Robb-Law- 
rence  Co.  16:  227,  115  N.  W.  846.  17  N.  D. 
257.  (Annotated) 
Issuance   «f,   as  criminal  offense. 

See  supra,  3. 


Warning. 


Failure  to  warn  passenger  on  street  car  of 
danger  from  trolley  pole  near  track,  see 
Carriers,  171. 

Failure  of  telephone  company  to  place  warn- 
ing on  instrument  against  use  during 
thunder  storms,  see  Electricity,  13. 

To  children  of  danger,  see  Electricity,  68. 

To  spectator  at  ball  game  of  danger,  see 
Evidence,  1762. 

Of  discontinuance  of  highway,  see  High- 
ways, 239,  403. 

Duty  to  give  servants,  see  Master  and 
Servant,  II.  a,  3. 

Duty  to  warn  purchaser  of  possible  danger 
in  use  of  article  sold,  see  Negligence, 
45,  46,  57,  60. 
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Duty  of  person  calling  fireman  to  warn  of 
danger,  see  Negligence,  113. 

Custom  as  to  street  car  company  giving,  see 
Street    Railways,  59. 

Question  for  jury  as  to  necessity  of  giving, 
see  Trial,  406. 


WARRANT   OF   ATTORNEY. 

Deed  executed  by  attorney  in  fact,  see  Ac- 

KNOWLEUXJMENT    6;     D'eEDS,    6. 

To  confess  judgment,  see  Judgment,   I.  b. 


^VARRANTS. 


Of  county,  see  Accord  and  Satisfaction, 
6,  19,  20;  Counties,  30;  Injunction, 
329;  Mandamus,  58,  59;  Parties,  170; 
Subrogation,  7. 

Of  commitment,  see  Criminal  Law,  II.  c 

For  arrest,  see  Arrest. 

Inquiry  into  sufficiency  of,  on  application 
for  habeas  corpus,  see  Habeas  Corpus, 
34. 

Injunction  against  issue  or  payment  of,  see 
Injunction,  329,   332. 

Running  of  limitations  against  municipal 
warrants,  see  Limitation  of  Actions, 
II.  h. 

When  suit  to  compel  levy  of  tax  to  pay  is 
barred,  see  Limitation  of  Actions, 
246. 

Mandamus  to  compel  issuance  of,  see  Maijp- 
AMUS,  58,  59. 

Ratification  of,  see  Municipal  Corpora- 
tions, 261. 

Pledge  of  town  warrants,  see  Pledge  and 
Collateral  Security,  18,  19. 

Search  warrant,  see  Search  and  Seizure. 

Arrest  without,  see  Search  and  Seizure, 
13,    14. 

Of  state,  see  State,  3,  5. 

Subrogation  of  one  paying,  see  Subroga- 
tion, 7. 


W^ARRANTY. 


Adverse  possession  by  grantee  who  has  war- 
ranted title,  see  Adverse  Possession, 
18. 

On  sale  at  auction,  see  Assumpsit,  18. 

Implied  contract  by,  see  Bankruptcy,  115. 

Of  genuineness  of  drawer's  signature  by  in- 
dorser,  see  Bills  and  Notes,  74. 

Of  seaworthiness,  effect  of  breach  of,  upon 
contract  of  affreightment,  see  Carriers, 
748. 

Of  character  or  conduct  of  stockbroker  rec- 
conimended,  see  Contracts,  18. 

As  to  property  owned  by  company,  on 
transfer  of  corporate  stock,  see  Cor- 
porations, 219. 

Describing  property  sold  as  bounded  by  al- 
ley as  warranty  that  alL-y  exists,  see 
Covenant,  17. 
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Covenants  of,  see  Covenants  and  Condi- 
tions, II.  c. 

Damages  for  breach  of,  see  Damages,  III. 
a,  4,  c;    1,  34-38,   133-143,   G96,  704. 

Effect  of  covenant  of  warranty  on  con- 
veyance of  portion  of  property,  on  right 
to  easement  of  access  to  remaining 
property,   see   Easements,   96. 

Effect  of  warranty  of  title  by  married 
woman  to  estop  lier  from  alleging  in- 
validity of  conveyance,  see  Estoi-pel, 
32a. 

Implied  warranty  of  title  on  sale  of  chattels, 
see  Evidence,  568. 

Parol  evidence  as  to,  see  Evidexce,  944, 
945. 

In  insurance  contract,  see  Insubance,  III. 
e. 

Effect  of  pleading  special  warranty  on  right 
to  recover  on  implied  warranty,  see 
Judgment,  47. 

Conclusiveness  against  covenantor  of  decree 
establishing  paramount  title  against 
purchaser  of  real  estate,  see  Judgment, 
250. 

By  landlord,  see  Landloeo  and  Tenant, 
145. 

Agent's  authority  as  to,  see  Pbinoipal  and 
Agent,  37,  40,  44,  45. 

Personal  warranty  of  title  by  agent  on  sale 
of  land,  see  Principal  and  Agent,  60, 
61. 

On  sale  of  personalty,  see  Sale,  II. 

Acceptance  to  preclude  reliance  on,  see 
Sale,  58,  59. 

Question  for  jury  as  to  breach  of,  see 
Trial,  625. 

Effect  of  fact  that  purchaser  of  land  sub- 
ject to  lease  relied  upon  warranty  in 
deed  of  former  owner,  see  Vendor  and 
Purchaser,  84. 


WARRANTY  DEED. 

Construction   of   agreement  ^o   furnish,   see 

Contracts,  377,  378. 
In  general,  see  Deeds. 


WASHOUT. 


Injury  to  passenger  resulting  from,  see 
Carriers,  271. 

Liability  for  injury  to  employee  as  result  of, 
see  Master  and  Servant,  9,  393. 

Injury  to  servant  sent  to  repair,  see  Mas- 
ter and  Servant,  387,  388. 


WASTE. 

Mining  lease  by  cotenant  as  waste,  see  Co- 
tenancy, 6. 

Measure  of  damages  for,  see  Damages,  464, 
466,    467. 

Jurisdiction  of  equity  of  suit  to  prevent, 
see  Equitt,  108. 
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Injunction  to  restrain,  see  Injunction,  198, 

199,   206,    233,    234. 
Statute  forbidding  waste  of  mineral  waters 

and    gas,    see    Injunction,    233,    234; 

Parties,   136. 
Effect  of  judgment  in  action  to  prevent,  see 

Judgment,  167. 
By  tenant,  see  Landlord  and  Tenant,  107. 
By  life  tenant,  see  Life  TenantSj  8,  28,  30. 
Running  of  limitation  against  right  of  ac- 
tion for,  see  Limitation  of  Actions, 

196. 
Right  of  contingent  remaindermen  to  enjoin 

waste  by  life  tenant,  see  Parties,  11. 
Venue  of  action  for,  see  Venue,  7. 
Of  water,  see  Waters,  4-7,  243,  289,  290. 

1.  Infecting  a  building  with  smallpox, 
by  a  board  of  health  which  leases  it  from 
a  mortgagor,  may  be  found  to  be  waste  as 
against  the  mortgagee,  if  the  jury  finds 
that  it  is  not  reasonable  and  proper  to  let 
the  building  for  this  purpose,  having  refer- 
ence to  the  probable  effects  upon  its  future, 
growing  out  of  the  presence  of  disease-pro- 
ducing conditions,  in  view  of  the  existing 
state  of  the  art  of  disinfection  or  other 
means  of  rendering  it  healthful.  Delano  v. 
Smith,  30:  474,  92  N.  E.  500,  206  Mass.  365. 


VITASTE  DUMP. 


Negligence  in  maintenance  of,  see  Munici- 
pal Corporations,  331. 


WATCHMAN. 


Homicide  by,  see  Homicide,  77,  105. 

Provision  as  to,  in  insurance  policy,  see 
Insurance,  265,  943,  944. 

Liability  for  injury  to  watchman  on  rail- 
road track,  see  Mastb^j  and  Servant, 
428. 

Master's  liability  for  shooting  by,  see  Mas- 
ter AND  Servant,  944,  962-965. 

At  railroad  crossing,  see  Railroads,  11.  d. 
3,  c. 


W^ATER  COMPANIES. 

Water  supply  furnished  by,  see  Waters,  III. 


W^ATERCOURSE. 


What  is,  see  Wa-kebs,   146-151,  284-286. 
Draining  surface  water  into,  see  Waters, 
272. 
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WATER  FRONT. 

Use  of,  for  wharfing  purposes,  see  Watebs, 
I.    c,    4,    c. 


WATER  MAINS. 

See  Wateb  Pipes. 


WATER  PIPES. 


Injunction  to  prevent  entry  on  land  to  lay, 

see   Injunction,    188. 
Prohibiting    nonrepair    of    water    pipe*    in 

streets,  see  Municipal  Cobipobations, 

91. 


WATER  POWER. 


Successive  actions  for  injury  to,  see  Action 
OB  Suit,  93.         ^ 

Right  of  state  to  assert  title  to,  see  Con- 
stitutional Law,  395. 

Loss  of,  as  element  of  damages,  see  Dam- 
ages, 512. 

Damages  for  destruction  of,  see  Damages, 
680;   Eminent  Domain,  242. 

Condemnation  of  property  to  secure,  see 
Eminent  Domain,  15,  47,  60,  108-110. 

Use  of  distress  warrant  to  enforce  payment 
of  compensation  for  use  of,  see  Land- 
lord AND  Tenant,  202. 

Partial  invalidity  of  statute  placing  all 
water  power  under  supervision  of  state, 
see  Statutes,  62. 

Taxation  of  water  power  generated  in  one 
state  and  used  in  another,  see  Taxes, 
126,    127,   182,    183. 

State  control  of,  see  Waters,  38,  45. 

In  general,  see  Waters. 


WATERS. 

I.  Public  riffhts;  rights  between  pub- 
lic and  individual,  1—129. 

a.  In  general;  what  are  public  or 

navigable,  1—20. 

b.  Relative     rights     as     between 

states,    or    state    and    United 
States,  21—26. 

c.  Relative  rights  of  public  and 

individuals,   37—129. 

1.  In   general;   state   regula- 

tion and  control,  27—4:6. 

2.  In    streams    for    floatage, 

47-62. 

3.  In  great  ponds. 

4.  Iti  bed  and  shores,  6.3—96. 
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/.  0 — continued. 

a.  In  general,  63—69, 
h.   Tide    lands;    land    be- 
tween   higli    and    low 
water  marks,   70—78. 

c.  Use     of     water     front; 

wharfing  out,  79—SO. 

d.  Under       grant       from 

state    or     United 
States,    81—96. 

5.  Rights  of  navigation,   97— 

111, 

6.  Accretions;      islands ; 

change  of  bed;  avulsion, 
112-118. 

7.  Pollution,   119-129. 

II.   Water  rights  and  easem,ents  as  be- 
tween individuals,   130—331. 

a.  Riparian   or   littoral  rights   in 

general;      what      are      water 
courses,  130—151. 

b.  Accretions;   alluvion;   islands; 

flats,   152-164. 

c.  Use     of     water;     interference 

with  flow,   165—192. 

d.  Obstruction;     overflow,     193— 

206. 

e.  'Pollution,    207-228, 

f.  Prior  appropriation,  229—252. 

g.  Surface    and    seepage    water, 

253-273. 
h.  Subterranean  waters;  springs; 

wells,  274-294. 
i.  Irrigation;        ditches;        u^ater 

rights,  295—309. 
j.  Contract  or  grant,  310,  311. 
fc.  Adverse       use;       prescription, 

312-331. 
III.  Water  supply,   332-439. 

a.  In    general;    exclusive    privi- 

lege, 332-337. 

b.  Operation    and    regulation    of 

water   works,    338—439. 

1.  In  general,  338—343. 

2.  Duties    and    liabilities    of 

water  company,  344— 
401. 

a.  In  general,  344—365. 

b.  Quantity   and   quality, 

366-375. 

c.  Remedy  for  breach  of 

duty,  376-401. 

3.  Water  rates  and  charges, 

402—434. 

4.  Meters,  436—439. 


Admiralty  jurisdiction  over,  see  Admibaltt, 
I. 

Harbor  improvement  bond,  see  Bonds,  78, 
87. 

Jurisdiction  over  boundary  waters,  see 
Boundabies,  3-5;  Courts,  19. 

Requiring  carrier  to  provide  water  for  pas- 
sengers, see  Carriers,  1077. 

Interference  with  commerce  on,  see  Com- 
merce, 14,  15. 

Refusal  to  follow  common  law  on  question 
of  water  rights,  see  Common  Law,  3. 

Vested  rights  in,  see  Constitutional  Law, 
52,  53. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law,  185,  186,  193. 
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Police    power    as    to,    see    CJonstitutional 

Law,  657,  658. 
Injunction  to  enjoin  interference  witii  water 
rights,  see  Counties,  19. 

Dedication  of  water  to  public  use,  see  Dedi- 
cation, 4,  11-13,  22;  Estoppel,  124. 

Easement  in  use  of  water  of  mineral 
springs,  see  Easements,  13,  97. 

Exercise  of  power  of  eminent  domain  as  to, 
generally,  see  Eminent  Domain,  I.  d,  3. 

What  constitutes  a  taking  of,  see  Eminent 
Domain,  III.  b,  3. 

Condemnation  of  intangible  rights  of  ripa- 
rian owner,  see  Eminent  Domain,  29. 

Municipality  holding  legal  title  as  trustee 
for  riparian  owner;  estoppel  to  deny 
trust  character,  see  Estoppel,  20. 

Negligence  in  storage  of,  see  Evidence,  442. 

Presumption  as  to  existence  of  island  at 
certain  times,  see  Evidence,  520. 

License  to  shoot  wild  fowl  on,  see  Game 
AND  Game  Laws,  10. 

Authority  to  lay  out  highway  into,  see 
Highways,  4. 

Water  pipes  in  highways,  see  Highways, 
44,  51,  52. 

Injunction  against  discharge  of  water  from 
roof  into  alley,  see  Injunction,  18. 

Clearing  banks  of  stream  of  trespassers,  see 
Municipal  Corporations,  437. 

As  to  negligence  on,  see  Negligence,  I.  d. 

Injury  by  escape  of  water  stored  on  prem- 
ises," see  Negligence,  39,  40. 

Proximate  cause  of  injury  by,  see  Proxi- 
mate Cause,  ll.  f. 

Proximate  cause  of  injury  at  ford,  see 
Proximate  Cause,  122. 

What  constitutes  swamp  lands,  see  Public 
Lands,  5,  6. 

What  constitutps  overflowed  lands,  see  Pub- 
lic   Lands,    5-7. 

Title  of  statute  as  to,  see  Statutes,  128, 
129. 

Confirming  lease  of  tide  land  by  municipal- 
ity as  special  legislation,  see  Statutes, 
157. 

Treaty  as  to  water  communication  from 
Lake  Superior  to  Lake  of  the  Woods, 
see  Treaties,  1. 

Question  for  jury  as  to,  see  Trial,  194,  638- 
642. 

Canals,  see  Canals. 

As  to  dams  generally,  see  Dams. 

Drains  and  sewers,  see  Drains  and  Sewebs. 

Ferry  over,  see  Ferries. 

Rights  as  to  fishing,  see  Fisheries. 

Rights  in  ice,  see  Ice. 

Levees,  see  Levees, 

/.  Public  rights;  rights  between  public 
and  individual. 

a.  In  general;  what  are  public  or 
navigable. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Duty  to  make  compensation  on  declaring 
navigable  stream  not  so  in  fact,  see 
Eminent  Domain,  233. 

Judicial  notice  of  navigability  of  river,  see 
Evidence,  18. 
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Presumption    of    nonnavigability,    see    Evi- 
dence, 671. 

1.  The  use  and  control  of  waters  lying 
within  the  geographical  boundaries  of  the 
United  States  is  not  restrained  by  interna- 
tional comity.  Minnesota  Canal  &  P.  Co. 
V.  Pratt,  II :  105,  112  N.  W.  395,  101  Minn. 
197. 

2.  In  a  new  and  undeveloped  country, 
the  fact  that  a  stream  has  never  been  uti- 
lized for  purposes  of  navigation  should  have 
little  weight  in  determining  the  fact  of  its 
navigability.  Idaho  Northern  R.  Co.  v.  Post 
Falls  Lumber  &  Mfg.  Co.  38:  114,  119  Pac. 
1098,   20   Idaho,  695. 

3.  A  canal  constructed  to  improve  the 
navigation  of  a  navigable  stream  by  en- 
abling vessels  to  avoid  shoals  is  a  navi- 
gable water.  State  ex  rel.  Lyon  v.  Colum- 
bia Water  Power  Co.  22:  435,  63  S.  E.  884, 
82  S.  C.  181.  (Annotated) 

4.  The  exaction  of  tolls  for  the  use  of 
a  canal  does  not  destroy  its  character  as 
a  navigable  water  course.  State  ex  rel. 
Lyon  V.  Columbia  Water  Power  Co.  22:  435, 
63  S.  E.  884,  82  S.  C.  181. 

5.  The  mere  fact  that  the  state  has 
failed  to  maintain  the  locks  of  a  canal  in  a 
state  of  efficiency  and  that  no  commerce  is 
carried  on  upon  it  does  not  destroy  its  char- 
jacter  as  a  navigable  water,  if  it  is  capable 
of  navigation  and  is  actually  used  to  some 
extent  by  pleasure  boats.  State  ex  rel.  Lyon 
V.  Columbia  Water  Power  Co.  22:  435,  63 
S.  E.  884,  82  S.  C.  181. 

6.  An  artificial  drainage  ditch,  the 
right  to  construct  and  maintain  which  was 
conveyed  to  the  public  by  the  owner  of  the 
land,  to  which  a  patent  had  been  granted 
by  the  United  States  government,  and  which 
must  frequently  be  cleaned  out,  and  is  capa- 
ble of  navigation  by  poling  a  boat  only  at 
times,  is  not  a  navigable  stream,  the  ob- 
struction of  the  use  of  which  for  that  pur- 
pose is  a  purpresture.  Bolsa  Land  Co.  v. 
Burdick,  12:  275,  90  Pac.  532,  151  Cal.  254, 

7.  Mere  ability  to  catch  fish  in  a  body 
of  water  d5es  not  make  it  navigable.  Bolsa 
Land  Co.  v.  Burdick,  12:  275,  90  Pac.  532, 
151  Cal.  254. 

8.  Waters  which  are  common  pass  ways 
for  fish  are,  for  this  purpose,  of  a  public 
character,  and  subject  to  legislative  con- 
trol as  against  the  right  of  the  riparian 
owner  to  obstruct  or  pollute  thera.  State  v. 
Haskell,  34;  286,  79  Atl.  852,  84  Vt.  429. 

(Annotated) 

9.  The  raising  over  abutting  property, 
by  the  improvement  of  a  river,  of  water  to  a 
depth  sufficient  to  be  capable  of  practicable 
general  use  by  the  public  for  purposes  of 
navigation,  vests  a  right  of  navigation  in 
the  public.  Schulte  v.  Warren,  13:  745,  75 
N.  E.  783,  218  111.  108. 

Capacity    for    floatage. 

10.  Every  stream  of  water  which  in  its 
natural  state  is  capable  of  floating  logs  or 
other  commercial  and  floatable  commodities 
for  any  practical  period  of  time  is  to  such 
extent  and  for  such  time  a  navigable  stream, 
and  the  bed  thereof  is,  for  such   purposes. 
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subject  to  regulation  and  control  of  the 
state.  Mashburn  v.  St.  Joe  Improvement 
Co.  35:  824,  113  Pac.  92,  19  Idaho,  30. 

11.  A  stream  which,  for  more  than  twen- 
ty years,  has  been  successfully  used  during 
the  winter  season  for  floating  logs  to  mar- 
ket, is  a  navigable  or  floatable  stream. 
Trullinger  v.  Howe,  22:  545,  97  Pac.  548, 
89  Pac.  880,  53  Or.  219. 

12  If  a  stream  is  in  fact  navigable  or 
floatable,  the  question  as  to  whether  or  not 
logs,  lumber,  or  other  floatable  materials 
may  be  profitably  transported  by  means  of 
such  water  course  is  a  question  that  should 
be  left  in  a  large  measure  to  tlie  person  who 
undertakes  the  enterprise,  and  the  chief 
question  to  be  determined  by  a  court  in  such 
a  case  is  the  question  of  navigability  in  fact, 
while  the  question  as  to  whether  it  can  be 
done  profitably  is  one  that  will  depend 
largely  upon  the  condition  and  circum- 
stances of  the  person  who  undertakes  the 
enterprise,  and  to  liim  it  may  be  both  prac- 
ticable and  profitable,  while  to  another  dif- 
ferently situated  it  might  be  unprofitable. 
Idaho  Northern  R.  Co.  v.  Post  Fails  Lum- 
ber &  Mfg.  Co.  38:  114,  119  Pac.  1098,  20 
Idaho,  695. 

13.  Any  stream  is  navigable  on  which 
logs  or  timber  can  be  floated  to  market  or 
the  place  of  use,  and  to  that  extent  and  for 
that  purpose  is  a  public  highway,  and  it  is 
not  necessary  that  such  stream  be  navigable 
the  whole  year  for  such  or  any  purpose,  but 
it  is  sufficient  if,  during  the  high-water  sea- 
son, such  stream  can  be  used  for  the  floating 
of  logs  and  timber.  Idaho  Northern  R.  Co. 
V.  Post  Falls  Lumber  &  Mfg.  Co.  38:  114,  119 
Pac.  1098,  20  Idaho,  695. 

14.  A  stream  is  subject  to  public  use  if, 
by  increased  precipitation  at  seasons  re- 
curring periodically  with  reasonable  certain- 
ty, the  flow  of  water  will  be  sufficient  to  be 
substantially  useful  to  the  public  for  the 
transportation  of  the  products  of  their  fields 
and  forests.  Hot  Springs  Lumber  &  Mfg. 
Co.  V.  Revercomb,  9:  894,  55  S.  E.  580,  106 
Va.  176. 

15.  A  stream  floatable  only  hi  times  of 
winter  freshets,  which  do  not  occur  more 
than  three  or  four  times  a  year  and  con- 
tinue but  a  few  hours  at  a  time,  is  not  a 
public  highway.  Kamm  v.  Normand,  11: 
290,  91  Pac.  448,  50  Or.  9. 

16.  A  nontidal  river  the  original  channel 
of  which  is  quite  crooked  but  well-defined 
for  30  miles,  and  of  sufficient  width  and 
depth  to  float  logs  and  small  boats  at  all 
times  of  the  year  except  in  seasons  of  un- 
usual drought,  is  a  navigable  stream,  and, 
though  private  in  point  of  property,  cannot 
be  unreasonably  obstructed.  Smart  v. 
Aroostook  Lumber  Co.  14:  1083,  68  Atl.  527, 
103  Me.  37. 

17.  The  mere  fact  that  a  stream  is  capa- 
ble of  floating  logs  to  such  an  extent  that 
the  public  may  be  entitled  to  the  right  of 
highway  therein  is  not  sufficient  to  show 
that  it  is  navigable,  within  the  meaning  of 
railldam  acts.  AUaby  v.  Mauston  Electric 
Service  Co.  16:  420,  116  N.  W.  4,  135  Wis. 
345.  (Annotated) 
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I      18.  A  fresh-water  stream  flowing  through 

j  a  settled  country  is  subject  to  public  user 
which,  when  not  swollen  by  fresliets  or  un- 
usual   rains,    nor     when     depletod    by    pro- 

I  longed  drouglits,  without  improvement  or 
artificial   aid,   becomes,  with   recurring  sea- 

[  sons,  periodically  capable  of  valuable  float- 
age for  the  products  of  the  forests,  mines, 
or  tillage  of  the  country,  and  so  continues 
for  considerable  periods,  and  has  been,  and 
will  likely  continue  to  be,  so  utilized.  Black- 
man  V.  Mauldin,  27:  670,  51  So.  23,  164  Ala. 
337. 

19.  Streams  capable  of  being  used  for 
the  purpose  of  carrying  boats,  passengers, 
freight,  floating  logs,  timber,  wood,  or  any 
other  product,  to  market,  are  navigable 
streams,  the  beds  of  which  remain  in  the 
riparian  owner,  subject  to  the  easement  that 
the  public  shall  have  the  right  of  free  and 
uninterrupted  navigation  thereof.  Johnson 
V.  Johnson,  24:  1240,  95  Pac.  499,  14  Idaho, 
561. 

20.  A  stream  which  can  be  utilized  by 
the  public  only  for  floating  logs  in  one  direc- 
tion during  periods  of  rain,  ten  or  twelve 
days  a  year,  is  not  navigable  within  the 
meaning  of  the  term  as  used  in  a  statute 
forbidding  the  obstruction  of  navigable 
streams.  Miller  v.  State,  35:  407,  137  S.  W. 
760,  124  Tenn.  293. 

b.  Relative  rights  as  between  states,  or 
state  and   United  States. 

(See   also   same   heading   in  Digest  L.R.A. 
1-10.) 

Requiring  license  for  ferry  between  state  and 
Canada,  see  Commekce,   14. 

21.  The  state  of  New  York,  or  its  'peo- 
ple, have  no  inherent  right  to  withdraw  a 
supply  of  water  from  the  territory  of  the 
state  of  New  Jersey  by  artificial  means. 
McCarter  ex  rel.  Kummel  v.  Hudson  County 
Water  Co.  14:  197,  65  Atl.  489,  70  N.  J.  Eq. 
695. 

22.  Navigable  waters  entirely  within  the 
limits  of  a  state  are  subject  to  the  same 
control  by  the  Federal  government  as  those 
extending  through  or  reaching  beyond  the 
limits  of  the  state.  Minnesota  Canal  & 
P.  Co.  V.  Pratt,  11:  105,  112  N.  W.  395,  101 
Minn.  197. 

23.  The  states  have  full  power  over  nav- 
igable waters  within  their  jursdiction,  in 
the  absence  of  the  exercise  by  the  Federal 
government  of  its  right  to  control  such  wa- 
ters as  an  incident  of  its  power  to  regulate 
commerce.  Minnesota  Canal  &  P.  Co.  v. 
Pratt,  11:  105,  112  N.  W.  395,  101  Minn. 
197. 

24.  The  provision  of  the  act  of  Congress 
March  3,  1899,  chap.  425,  §§  9,  10  (30  Stat, 
at  L.  1151,  U.  S.  Comp.  Stat.  1901,  pp. 
3540,  3541,  6  Fed.  Stat.  Anno.  p.  805),  re- 
quiring the  consent  of  the  Secretary  of  War, 
on  the  approval  of  the  chief  of  engineers,  to 
the  construction  of  public  works  in  any  nav- 
igable water  way  within  the  United  States, 
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does  not  transfer  exclusive  control  over  nav- 
igable waters  entirely  within  the  limits  of 
a,  state  to  the  Federal  authorities;  but  the 
right  of  private  persons  to  erect  structures 
in  such  waters  is  dependent  upon  the  con- 
current or  joint  consent  of  both  the  state 
and  the  Federal  s-overnnient.  Minnesota 
Canal  &  P.  Co.  v.  Pratt,  ii:  105,  112  N.  VV. 
395,  101  Minn.  197. 

25.  Upon  the  admission  of  Idaho  to 
statehood  the  ownership  of  the  bed  of  the 
Snake  river  on  the  Idaho  side  of  the  thread 
of  that  stream,  which  forms  the  state  bound- 
ary line,  passed  from  the  United  States  to 
the  state,  subject  to  the  public  rights  and 
to  the  paramount  power  of  Congress  over 
navigation.  Scott  v.  Lattig,  44:  107,  33 
Sup.  Ct.  Rep.  242,  227  U.  S.  229,  57  L. 
ed.  490. 

26.  A  large  island  on  the  Idaho  side  of 
the  Snake  river, — a  navigable  stream, — be- 
ing in  existence  when  Idaho  became  a  state, 
did  not  pass  to  the  state  upon  admission 
to  statehood,  or  come  within  the  disposing 
influence  of  its  laws,  but  remained  the 
property  of  the  United  States,  subject  to 
disposal  by  it.  Scott  v.  Lattig,  44:  107,  33 
Sup.  Ct.  Rep.  242,  227  U.  S.  229,  57  L.  ed. 
490. 

c.  Relative  rights  of  public  and 
individtuUs. 


1.  In  general;  state  regulation  and 
control. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

As  boundary  of  state  or  municipality,  see 
Boundaries,  I. 

Due  process  of  law  in  destroying  riparian 
rights,  see  Constitutional  Law,  395. 

Repeal  of  charter  granting  authority  to  con- 
struct dam,  see  Corporations,  47. 

County  bridge  over,  as  nuisance,  see  Coun- 
ties,  12. 

Right  to  compensation  of  riparian  owner 
deprived  of  riglit  to  flow  of  stream  for 
benefit  of  public,  see  Eminent  Do- 
main, 237. 

Judicial  notice  as  to  tidal  stream,  see  Evi- 
dence, 19. 

Presumption  as  to  rights  in  tidewater  bay, 
see  Evidence,  620. 

Release  to  public  by  littoral  owner  of  rights 
of  access  to  water,  see  Evidence,  1629. 

Right  to  fish   in,  see  Fisheries. 

Right  to  ice,  see  Ice. 

Injunction  to  prevent  interference  with 
hunting  on  navigable  waters,  see  In- 
junction, 48. 

Injunction  against  hunting  or  fishing  on, 
see  Injunction,  49. 

Right  of  owner  of  adjoining  property  to 
enjoin  erection  of  hunting  blind  on 
public  waters  of  state,  see  Nuisances, 
75. 

Improving  way  from  high  to  low  water 
mark  of  public  navigable  river,  see 
Public  Improvements,  35. 
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27.  The  public  has  an  easement  in  and  a 
right  to  use  navigable  streams,  but  in  so  do- 
ing must  have  due  consideration  and  reason- 
able care  for  the  rights  of  the  riparian  own- 
er, whose  right  to  use  a  stream  implies  the 
necessity,  as  well  as  the  right,  to  pass  to 
and  from  such  stream.  Johnson  v.  Johnson, 
24:  1240,   95   Pac.   499,   14   Idaho,  561. 

28.  The  common-law  rule  that  a  riparian 
owner  as  such  has  no  right  to  divert  water 
from  the  stream  to  make  merchandise  of  it 
has  not  been  changed  by  statute  in  New 
Jersey  so  as  to  make  the  water  of  lakes 
and  streams  the  subject-matter  of  commerce 
in  the  ordinary  sense ;  nor  is  the  diversion 
of  water  for  other  than  riparian  uses  au- 
thorized except  for  a  limited  class  of  pur- 
poses beneficial  to  the  public.  McCarter 
px  rel.  Kummel  v.  Hudson  County  Water 
Co.  14:  197,  65  Atl.  489,  70  N.  J.  Eq.  695. 

29.  A  charter  acquired  by  a  water  com- 
panv  under  the  New  Jersey  corporation  act 
of  1875  (Rev.  Stat.  1875,  p.  1)  and  its  sup- 
plements (Rev.  Stat.  1877,  p.  179,  §  1282; 
Gen.  Stat.  p.  907;  P.  L.  1876,  p.  103)  for 
the  purpose  of  damming  rivers  and  streams, 
and  storing,  transporting,  and  selling  water, 
cannot  be  deemed  to  authorize  the  deple- 
tion of  the  streams  of  the  state  for  the 
purpose  of  conveying  water  beyond  its 
borders.  McCarter  ex  rel.  Kummel  v.  Hud- 
son Count V  Water  Co.  14:  197,  65  Atl.  489, 
70  N.  J.  Eq.   695. 

30.  The  state  of  Idaho  has  not  granted 
the  right  to  appropriate  and  divert  the  wa- 
ters of  this  state  for  application  to  any 
beneficial  use  beyond  the  confines  of  the 
state.  Walbridge  v.  Robinson,  43:  240,  125 
Pac.   812,  22  Idaho,  236. 

31.  A  riparian  owner  may  use  the  navi- 
gable waters  and  the  lands  thereunder  op- 
posite his  land  for  purposes  of  navigation 
and  of  conducting  commerce  or  business 
thereon,  but  such  right  is  only  concurrent 
with  that  of  other  inhabitants  of  the  state, 
and  must  be  exercised  subject  to  the  riglits 
of  others.  Ferry  Pass  Inspectors  &  S.  A^^so. 
V.  White  River  Inspectors  &  S.  Asso. 
22:  345,  48  So.  643,  57  Fla.  399. 

32.  The  exclusive  rights  of  a  riparian 
owner  upon  a  navigable  stream  are  such 
as  are  necessary  for  the  use  and  enjoy- 
ment of  his  abutting  property  and  the  busi- 
ness lawfully  conducted  thereon ;  but  he 
has  no  exclusive  right  to  navigation  or  com- 
merce thereon,  and  no  right  so  to  use  the 
water  or  land  iinder  it  as  to  destroy  or  un- 
reasonably impede  lawful  navigation  and 
commerce  by  others,  or  so  as  unlawfully  to 
burden  or  monopolize  navigation  or  com- 
merce. Ferry  Pass  Inspectors  &  S.  Asso.  v. 
White  River  Inspectors  k  S.  Asso.  22:  345, 
48  So.  643,  57  Fla.  399. 

33.  A  landowner  may  cut  a  new  channel 
for  a  stream  of  public  water  across  his 
property,  and  convert  the  old  channel  into 
fish  ponds  and  hatcheries,  maintain  screens 
to  prevent  the  fish  from  passing  between  the 
ponds  and  the  new  channel,  and  divert  water 
from  the  stream  to  supply  the  ponds,  re- 
turning it  to  the  stream  again  before  it 
leaves  his  land,  although  the  old  stream  was 
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a  natural  feeding  and  spawning  ground  for 
fish.  State  v.  Barker,  37:  11 38,  108  Pac.  352, 
37   Utah,  345, 

34.  There  \a  no  right  on  the  part  of  the 
public  to  cross  private  property  to  reach 
the  navigable  waters  ol  a  bav.  Bolsa  Land 
Co.  V.  Burdiek,  la:  275,  90  Pac.  532,  151  Cal. 
254. 

State    ownership. 
See  also  supra,  I.  b. 

35.  The  navigable  waters  in  a  state  and 
the  lands  under  such  waters,  including  that 
between  ordinary  high  and  low  water 
marks,  are  the  property  of  the  people  of  the 
state,  in  their  sovereign  capacity,  and  are 
not  held  for  purposes  of  sale  or  conversion 
or  individual  ownership,  but  for  the  use  of 
all  the  people  of  the  state  for  purposes  of 
navigation,  commerce,  fishing,  and  other 
useful  purposes  afforded  by  the  waters  there- 
on. State  ex  rel.  Ellis  v.  Gerbing,  22:  337, 
47    So.    353,   56    Fla.    603. 

36.  The  state  of  New  Jersey  as  owner  of 
the  bed  of  a  navigable  river  where  flowed 
by  the  tide  has  a  proprietary  right  to  the 
continued  flow  of  the  stream,  which  is 
paramount  to  the  rights  of  upper  riparian 
owners  to  withdraw  water  for  purposes 
other  than  those  incident  to  riparian  owner- 
ship. McCarter  ex  rel.  Kummel  v.  Hudson 
County  Water  Co.  14:  197,  65  Atl.  489,  70 
N.  J.  Eq.  695. 

37.  Under  the  provisions  of  Idaho  Const, 
art.  15,  §  1,  providing  that  the  use  of  water 
is  a  public  use,  subject  to  regulation  and 
control  by  the  state,  and  §  3240,  Rev.  Codes, 
providing  that  all  waters  in  the  natural 
channels  or  beds  are  the  property  of  the 
state,  the  title  to  the  public  waters  of  the 
state  is  vested  in  the  state  for  the  use  and 
benefit  of  all  the  people,  under  such  rules 
and  regulations  as  may  be  prescribed  from 
time  to  time  by  the  lawmaking  powers  of 
the  state,  and  such  title  is  held  by  the 
state  in  its  sovereign  capacity  as  the  repre- 
sentative of  all  the  people.  Walbridge  v. 
Robinson,  43:  240,  125  Pac.  812,  22  Idaho, 
236. 

38.  Statutory  provisions  that  all  energy 
of  the  navigable  waters  of  the  state  is  sub- 
ject to  the  control  of  the  state  for  the  pub- 
lic good,  and  that  the  beneficial  use  and 
natural  energy  of  the  waters  for  all  public 
uses  are  held  in  trust  for  all  the  people, 
and  that  the  state  reserves  the  management 
and  control  of  them,  do  not  assert  proprie- 
torship in  the  state  of  the  energy,  but  mere- 
ly a  right  to  regulate  its  production.  State 
ex  rel.  Wausau  Street  R.  Co.  v,  Bancroft, 
38:  526,  134  N,  W,  330,  148  Wis.  124. 
State   regulation   or  control. 

Effect  of  authority  from  state  to  construct 
bridge  on  liability  for  resulting  injury, 
see  Bbidgbs,  4. 

Statute  prohibiting  transportation  of  water 
beyond  state  as  interference  with  inter- 
state commerce,  see  Commence,  15. 

Constitutionality  of  statute  prohibiting 
transportation  of  water  beyond  state, 
see  Constitutional  Law,*  193,  393, 
394. 
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Power  to  authorize  construction  of  dam 
without  compensation  to  riparian  own- 
er for  use  of  bank,  see  Eminent  Do- 
main, 238. 

Partial  invalidity  of  statute  placing  all 
water  power  under  supervision  of  state, 
see  Statutes,  62, 

See  also  supra,  10. 

39.  Water  is  a  member  of  the  "negative 
community,"  or  the  property  of  no  one,  and 
subject  to  the  regulation  and  control  of 
the  state  in  its  sovereign  capacity.  Wal- 
bridge V.  Robinson,  43:  240,  125  Pac.  812, 
22  Idaho,  236. 

40.  The  state  has  the  right  to  prohibit 
the  appropriation  and  diversion  of  the  wa- 
ters of  an  interstate  stream  for  application 
and  use  beyond  the  confines  of  the  state 
and  within  the  jurisdiction  of  another 
state.  Walbridge  v.  Robinson,  43:  240,  125 
Pac.   812,  22   Idaho,  236.  (Annotated! 

41.  The  rights  of  the  people  of  a  state  in 
the  navigable  waters  and  lands  thereunder, 
including  the  shores  or  spaces  between  or- 
dinary high  and  low  water  marks,  are  de- 
signed for  the  public  welfare,  and  the  state 
may  regulate  such  rights  and  the  uses  of 
the  waters  and  the  lands  thereunder  for  the 
benefit  of  the  whole  people  of  the  state,  as 
circumstances  may  demand,  subject  only  to 
the  powers  of  Congress  in  the  premises. 
State  ex  rel.  Ellis  v.  Gerbing,  22:  337,  47 
So.  353,  56  Fla.  603. 

42.  The  legislature  has  power  to  pro- 
hibit the  abstraction  of  water  from  natural 
streams,  lakes,  and  ponds  except  for  ri- 
parian uses  and  for  purposes  authorized 
by  legislative  grants.  McCarter  ex  rel. 
Kummel  v.  Hudson  County  Water  Co.  14: 
197,  65  Atl.  489,  70  N.  J.  Eq.  695. 

43.  The  legislative  policy  of  the  state  of 
New  Jersey  has  been  and  is  to  preserve  its 
supply  of  fresh  water,  and  to  administer 
water  rights  for  the  benefit  of  its  people  to 
whom  by  right  of  proximity  and  sovereign- 
ty they  naturally  belong.  McCarter  ex  rel. 
Kummel  v.  Hudson  County  Water  Co.  14: 
197,  65  Atl.  489,  70  N.  J.  Eq.  695. 

44.  If  a  water  company  organized  under 
the  New  Jersey  corporation  act  of  1875  and 
its  supplements  thereby  acquired  the  right 
to  transport  water  through  pipes  without 
the  state,  such  right  was  repealed  by  the 
act  of  May  11,  1905  (P.  L.  1905,  p.  461), 
which  expressly  forbids  extra-state  diver- 
sion of  water.  McCarter  ex  rel.  Kummel  v. 
Hudson  County  Water  Co.  14:  197,  65  Atl. 
489,  70  N.  J.  Eq.  695. 

45.  The  incorporeal  rights  of  a  riparian 
owner  are  not  subject  to  salable  rights  of 
the  state,  or  to  any  claim  of  the  state  to 
compensation  for  their  use,  or  to  any  grant 
of  the  state  to  a  stranger  for  the  purpose 
of  manufacturing,  or  of  using  or  selling 
water  power.  State  ex  rel.  Wausau  Street 
R.  Co.  V.  Bancroft,  38:  526,  134  N.  W.  330, 
148  Wis.  124. 

46.  The  legislature  cannot  authorize  a 
river  improvement  company  to  enter  upon 
the  lands  of  the  riparian  proprietor  or  to 
interfere  with  the  banks  of  the  stream  or  the 
growing  timber  along  the  stream  or  to  com- 
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mit  any  injury  against  or  trespass  upon  the 
lands  of  such  proprietor.  Mashburn  v.  St. 
Joe  Improvement  Co.  35:  824,  113  Pac.  92, 
19  Idaho,  30. 

2.  In  streams  for  floatage. 

(Set   also   same   heading   in    Digest    L.R.A. 

1-10.) 

Capacity  of  stream  for  floatage,  see  supra, 
10-20. 

Logs  and  logging  generally,  see  Logs  and 
Logging. 

Construction  of  contract  by  logging  com- 
pany to  maintain  boom  to  protect  ri- 
parian  property,    see    Contbacts,    384. 

47.  A  stream  which  is  not  a  public  high- 
way in  its  natural  condition  cannot  be  used 
for  floating  logs  by  the  aid  of  splash  dams 
or  otlier  artificial  structures.  Kamm  t. 
Normand,   11:  290,   91   Pac.  448,  50  Or.  9. 

48.  The  public  has  an  easement  of  high- 
way for  the  purpose  of  floating  logs  in  a 
stream  which,  at  periods  recurring  with 
reasonable  regularity,  at  times  of  heavy 
rains,  is  capable,  for  ten  or  twelve  days  a 
year,  of  floating  small  rafts  of  logs,  the 
product  of  the  land,  along  its  banks  to  mar- 
ket. Miller  v.  State,  35:  407,  137  S.  W.  760, 
124  Tenn.  293. 

Obstrnction  by  riparian  oxirner. 

49.  The  right  of  floatage  on  a  stream 
valuable  for  floatage  of  logs,  but  not  for 
navigation  in  any  more  enlarged  sense,  is 
not  so  far  paramount  to  the  use  of  the  water 
for  driving  machinery  and  other  valuable 
purposes  as  to  require  the  sacrifice  of  the 
latter  to  the  former,  but  a  dam  may  be 
permitted  to  exist  if  a  sluiceway  is  provided 
to  carry  the  logs  past  it.  Blackman  v. 
Mauldin,  27:  670,  51  So.  23,  164  Ala.  337. 

50.  A  riparian  owner  may  lawfully  main- 
tain in  a  stream  in  which  the  public  has 
an  easement  of  highway  for  the  floatage  of 
logs,  a  dam,  if  it  is  provided  with  a  slope 
over  which  the  rafts  in  which  the  logs  are 
formed  can  go  without  greater  inconven- 
ience or  danger  to  the  logs,  or  those  in 
charge  of  them,  than  is  ordinarily  incident 
to  the  navigation  of  the  stream.  Miller  v. 
State,  35:  407,  137  S.  W.  760,  124  Tenn.  293. 

51.  A  riparian  owner  has  a  right  to 
maintain  a  dam  across  a  stream  floatable 
only  in  times  of  high  water,  provided  it 
does  not  materially  att'ect  or  abridge  tlie  use 
of  the  stream  as  a  higliway  at  such  times 
as  in  the  natural  condition  it  may  be  used. 
Trullinger  v.  Howe,  22:  545,  97  Pac.  548,  99 
Pac.  880,  53  Or.  219. 

52.  The  right  of  the  public  to  use  a 
navigable  or  floatable  stream  in  its  natural 
condition  is  not  paramount  to  the  right  of 
a  riparian  owner  to  construct  dams  therein, 
and  use  the  water  for  power  purposes,  so 
long  as  he  does  not  materially  affect  or 
abridge  the  public  right.  Trullinger  v. 
Howe,  22:  545,  97  Pac.  548,  99  Pac.  880,  53 
Or.  219.  (Annotated) 

53.  A  dam  across  a  floatable  stream  is 
unlawful  where  it  is  constructed  with  a 
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perpendicular  breast  4  feet  high,  without 
apron  or  sluiceway  for  the  passage  of  logs, 
and  the  water  must  rise  a  foot  or  two  high- 
er than  is  necessary  to  float  logs  in  the 
stream,  to  carry  them  over  the  dam.  Trul- 
linger v.  Howe,  22:  545,  97  Pac.  548,  99  Pac. 
880,  53  Or.  219. 

54.  One  who,  in  maintaining  a  dam 
across  a  floatable  stream,  has  always  intend- 
ed to  construct  it  so  that  logs  could  go 
over  it,  cannot  set  up  a  prescriptivj  right 
to  obstruct  the  public  use  of  the  stream,  al- 
though the  dam  has  existed  more  than  twen- 
ty years.  Trullinger  v.  Howe,  22:  545,  97 
Pac.  548,  99  Pac.  880,  53  Or.  219. 

55  Where  a  railroad  company  builds  its 
grade  and  track  along  the  course  of  a 
stream,  crossing  it  from  time  to  time,  and 
utilizing  a  bank  of  the  stream  for  its  grade, 
it  is  chargeable  with  notice  of  the  naviga- 
bility of  such  stream  for  the  floating  of  logs 
and  other  articles  of  commerce,  and  of  the 
natural  conditions  of  the  country,  and  the 
fact  that  the  stream  is  subject  to  periods 
of  high  water,  freshets,  and  floods,  and  must 
so  build  its  grade  and  road  as  not  unreason- 
ably to  impede  or  obstruct  the  navigation 
of  such  stream,  and  in  so  doing  it  must  take 
notice  of  the  fact  that  floatable  commodi- 
ties are  liable  at  times  to  strike  the  banks 
of  the  stream,  and  cause  abrasions  of  the 
bank,  and  must  accordingly  guard  and  pro- 
tect its  roadbed  built  along  such  banks. 
Idaho  Northern  R.  Co.  v.  Post  Falls  Lum- 
ber &  Mfg.  Co.  38:  114,  119  Pac.  1098,  20 
Idaho,  695.- 

Injuries   to   riparian   property. 
Compensation  for  injury  from  construction 

of  splash  dams  to  float  logs  in  stream, 

see  Eminent   Domain,  239,   240. 
Estoppel  of  riparian  proprietor  to  complain, 

see  Estoppel,  144. 
Sufficiency    of    evidence    as    to    damage    by 

driving  logs,  see  Evidence,  2194. 
Injunction   against   using   banks   of  stream 

in  floating  logs,  see  Injunction,  176. 
Sufficiency  of  allegation  as  to  negligence  in 

action  for  injury,  see  Pleading,  286. 
See  also  supra,  55. 

56.  One  who  undertakes  to  utilize  a 
stream  for  the  floating  of  logs,  lumber,  or 
other  materia]  must  do  so  having  due  and 
proper  regard  for  the  interests  and  property 
rights  of  others  along  such  stream,  and 
must  exercise  care  proportionate  to  the  nat- 
ural conditions  of  the  stream,  the  dangers 
and  difficulties  of  the  undertaking,  and  the 
liability  of  inflicting  injury  upon  others. 
Idaho  Northern  R.  Co.  v.  Post  Falls  Lum- 
ber &  Mfg.  Co.  38:  114,  119  Pac.  1098,  20 
Idaho,  695.  (Annotated) 

57.  One  attempting  to  use  a  stream  for 
the  floating  of  logs  is  not  required  to  pre- 
pare the  banks  of  riparian  owners  to  protect 
them  from  the  action  of  the  logs  in  passing. 
Hot  Springs  Lumber  &  Mfg.  Co.  v.  Rever- 
comb,  9:  894,  55  S.  E.  580,  106  Va.  176. 

58.  One  floating  shingle  bolts  down  a  riv- 
er does  not  exercise  due  care  with  respect  to 
the  owners  of  the  banks  if,  after  the  forma- 
tion of  a  jam,  he  allows  it  to  remain  and 
become  greatlv  increased  bv  the  arrival  of 
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other  timber,  to  the  injury  of  the  adjoining 
premises.  Mitchell  v.  Lea  Lumber  Co.  g: 
goo,  86  Pac.  405,  43  Wash.  11)5. 

59.  One  floating  lo{?s  down  a  stream 
must  use  such  care  to  avoid  injury  to  the 
banks  as  is  commensurate  with  the  rights  of 
the  riparian  owner  when  considered  in  con- 
nection with  the  reasonable  use  of  the  stream 
as  a  highway  for  floatage  purposes.  Mitch- 
ell V  Lea  Lumber  Co.  g:goo,  86  Pac.  405, 
43  Wash.   195. 

60.  That  logs  floating  in  a  stream  pile 
up  on  the  land  of  a  riparian  owner  to  his 
injury  gives  him  no  right  of  action  against 
the  one  placing  them  in  the  stream  if  due 
and  ordinary  care  was  used  in  floating  the 
logs  on  the  stream  to  prevent  injury  to  ad- 
joining landowners.  Hot  Springs  Lumber 
&  Mfg.  Co.  V.  Kevercomb,  g:  8g4,  55  S.  E. 
580,  106  Va.  176. 

61.  One  securing  a  license  from  a  ripari- 
an owner  to  use  the  stream  for  floating  logs 
upon  condition  that  he  would  be  responsible 
for  injury  done  cannot  escape  liability  by 
employing  another  to  do  the  actual  driving. 
Mitchell  V.  Lea  Lumber  Co.  g:  goo,  86  Pac. 
405,  43  Wash,  195. 

62.  One  using  a  stream  for  the  floating 
of  logs  is  not  liable  to  a  riparian  owner, 
even  for  the  actual  injury  to  his  property 
which  is  the  natural  result  of  the  use  of 
the  stream,  in  the  absence  of  any  negligence 
on  his  part.  Mitchell  v.  Lea  Lumber  Co. 
g:  goo,   86   Pac.   405,  43  Wash.    195. 

3.  In  great  ponds. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Acquisition  by  public  of  title  to  pond  by 
adverse  possession,  see  Advebse  Pos- 
SErssiON,  53-55,  57. 

Right  as  to  fishing  and  fowling  in  ponds, 
see  Fisheries,  12. 

4:.  In  bed  and  shores. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Severance  of  riparian  rights  from  upland, 
see  infra,  144,  145. 

Adverse  possession  of,  see  Adverse  Posses- 
sion, 3,  52. 

Boundaries  by  water  as  between  individ- 
uals, see  Boundaries,  II.  c. 

Dedication  of  shore  property,  see  Dedica- 
tion, 532,  535. 

Injunction  against  exclusion  of  riparian 
owner  from  shore,  see  Injuncttion,  214. 

Recovery  in  ejectment  by  municipality  as 
bar  to  suit  by  riparian  owner  to  enjoin 
interference  with  access,  see  Judgment, 
79. 

See  also  supra,  31,  35,  41. 

63.  The  protraction  of  lines  of  survey 
over  the  bed  of  a  navigable  river,  and  tlje 
issue  of  patents  therefor,  do  not  change  the 
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character  of  the  title  by  which  th-j  lands 
under  the  river  are  held  by  the  state.  State 
ex  rel.  Ellis  v.  Gerbing,  22:  337,  47  So.  353, 
56  Fla.  603. 

64.  The  state  cannot  abdicate  general 
control  over  the  lands  under  navigable  wat- 
ers within  the  state,  since  such  abdication 
would  be  inconsistent  with  the  implied  legal 
duty  of  the  state  to  preserve  and  control 
such  lands  and  the  waters  thereon,  and 
the  use  of  them  for  the  public  good.  State 
ex  rel.  Ellis  v.  Gerbing,  22:  337,  47  So.  353, 
56  Fla.  603. 

65.  The  title  to  the  bed  of  a  navigabU' 
river  in  Nebraska  is  in  the  state,  and  the 
rights  of  a  riparian  proprietor  on  such 
stream  are  bounded  by  the  banks  of  the 
river.  Klnkead  v.  Turgeon,  i:  762,  104  N. 
W.  1061,  74  Neb.  573.  (Annotated) 

66.  The  title  to  the  bed  of  a  nontidal 
navigable  stream  the  first  settlers  upon 
which  acquired  their  title  under  the  princi- 
ples of  the  common  law  is  in  the  riparian 
owners,  except  where  it  constitutes  a  teiri- 
torial  boundary.  Fulton  Light,  Heat,  & 
Power  Co.  v.  State,  37:  307,  94  N.  E.  109, 
200  N.  Y.  400. 

67.  Possession  of  shore  property  is  es- 
tablished by  evidence  of  the  exercise  over 
it  of  such  acts  of  ownership  as  might  rea- 
sonably be  expected  in  view  of  the  nature 
and  situation  of  the  premises.  Poole  v. 
Lake  Forest,  23:  8og,  87  N.  E.  320,  238  111. 
305. 

Bight  of  bathing. 

68.  No  public  right  of  bathing  on  the 
granted  seashore  remains  under  the  ordi- 
nance of  1641-47,  granting  the  owners  of 
the  upland  the  seashore  where  the  tide 
does  not  ebb  more  than  100  rods.  Butler  v. 
Atty.  Gen.  8:  1047,  80  N.  E.  688,  195  Mass. 
79.  (Annotated) 
Right   of  fowling. 

69.  The  public  right  of  fowling  on  the 
seashore,  created  by  tne  ordiuanoe  ot  1041- 
47,  was  not  destroyed  by  a  grant  of  the 
shore  to  private  individuals  in  accordance 
with  the  provisions  of  another  portion  of 
the  same  ordinance.  Butler  v.  Atty.  Gen. 
8:  1047,  80  N.  E.  688,  195  Mass.  79. 
Lakes  and  ponds. 

Vested  rights  in  lake,  see  CoNSTrmTiONAi. 
Law,  52.    . 


b.  Tide  lands;  land  between  high  and 
loiv   water   tnarlcs. 

(See   also   same  heading   in  Digest   L.R.A. 
1-70.) 

Use  of   water  front  for  wharfing  out,  see 

infra,   I.  c,  4,  c. 
Who  may   enjoin   placing  of  structures   on 

tide  lands,  see  Nuisances,  99. 
See  also  supra,  41 ;  infra,  109. 

70.  "Tide  l?nd"  is  that  land  which  is 
daily  covered  and  uncovered  by  water  by  the 
ordinary  ebb  and  flow  of  normal  tides.  State 
ex  rel.  Ellis  v.  Gerbing,  22:  337,  47  So.  353, 
56  Fla.  603. 


WATERS,  I.  c.  4. 


2769 


71.  The  "shores  of  a  navigable  river"  i  public  for  the  preservation  of  its  rights,  and 
are  the  spaces  between  high  and  low  water  to  the  right  of  eminent  domain,  the  right 
marks,  and  tiie  "bed  of  the  river"  includes  to  use  the  shore  so  as  to  make  the  naviga- 
the  shores.  State  ex  rel.  Ellis  v.  Gerbing,  tion  available.  Mobile  Transp.  Co.  v.  Mo- 
22:  337,  47  So.  353,  56  Fla.  603.  I  bile,  13:  352,  44  So.  976,  153  Ala.  409. 

72.  The   title   to    lands    under   navigable    Docks    or    wharves. 


waters  in  the  state,  including  the  shore  or 
space  between  high  and  low  water  marks, 
is  held  by  the  state  in  trust  for  the  use  of 
the  inhabitants;  such  title  being  essential 
to  the  sovereignty  of  the  state,  to  the  proper 
exercise  of  the  police  power,  and  to  the  wel- 
fare of  the  people  of  the  state.  State  ex  rel. 
Ellis  V.  Gerbing,  22:  337,  47  So.  353,  56  Fla. 
603. 

73.  The  state  of  Florida,  by  virtue  of  its 
sovereignty,  holds  in  trust  for  all  the  in- 
habitants thereof  the  title  to  the  lands  un- 
der the  navigable  waters  therein,  including 
the  space  between  high  and  low  water  mark. 
Ferry  Pass  Inspectors  &  S.  Asso.  v.  White 
River  Inspectors  &  S.  Asso.  22:  345,  48  So. 
643,  57   Fla.   399. 

74.  The  common-law  rights  of  riparian 
owners  with  reference  to  navigable  waters 
are  incident  to  the  ownership  of  the  uplands 
that  extend  to  high-water  mark,  since  the 
shore  to  high-water  mark  is  a  part  of  the 
bed  of  the  waters.  Ferry  Pass  Inspectors 
&  S.  Asso.  V.  White  River  Inspectors  &  S. 
Asso.  22:  345,  48  So.  643,  57  Fla.  399. 

75.  Prior  to  the  admission  of  a  state 
into  the  Union  Congress  has  power  to  grant 
tide  land  lying  between  high  and  low  water 
mark  within  its  boundaries.  Kneeland  v. 
Korter,  i :  745,  82  Pac.  608,  40  Wash.  359. 

(Annotated) 

76.  Land  to  which  a  right  to  a  patent 
has  attached,  as  well  as  that  actually  pat- 
ented at  the  time  of  the  admission  of  a 
state  into  the  Union,  is  included  in  a  con- 
stitutional provision  disclaiming  title  to 
tide  land  which  has  been  patented  by  the 
Federal  government.  Kneeland  v.  Korter, 
i:  745,  82  Pac.  608,  40  Wash.  359. 

77.  A  constitutional  provision  forbidding 
the  grant  into  private  ownership  of  tide 
lands  fronting  on  bays  or  harbors  will  be 
construed  to  embrace  all  lands  submerged 
by  tidal  water,  and  not  limited  merely  to 
that  which  is  covered  and  uncovered  by  the 
daily  influx  and  reflux  of  the  tide.  San 
Pedro,  L.  A.  &  S.  L.  R.  Co.  v.  Hamilton, 
37:  686,    119    Pac.    1073,    161    Cal.    610. 

78.  A  constitutional  prohibition  of  the 
grant  or  sale  of  tide  lands  fronting  on  any 
harbor  or  bay  within  2  miles  of  any  mu- 
nicipality does  not  forbid  leases  of  such 
lands.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  v. 
Hamilton,  37:  686,  119  Pac.  1073,  161  Cal. 
610. 

c.  Use  of  water  front;  wharflng  out. 

(See   also   same   heading  in  Digest  L.R.A. 
1-70J 

Division   of   water   front   between   riparian 
owners,  see  infra,  140-143. 


79.  The  owner  of  land  bordering  on  tide 
water  has,  subject  to  lawful  control  by  the 
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Wharf    as    nuisance,    see    Nuisances,    106, 

107,  170. 
As  to   wharves,  generally,   see  Wharves. 

80.  A  town  receiving  a  Crown  grant  for 
the  land  under  a  tidal  bay  holds  it  subject 
to  the  right  of  riparian  owners  to  construct 
wharves  from  their  upland  to  reach  the 
navigable  water,  so  far  as  they  do  not  con- 
stitute nuisances  in  fact.  Brookhaven  v. 
Smith,  9:  326,  80  N.  E.  665,  188  N.  Y.  74. 

d.    Under  grant   from  state   or   United 
States. 

(See   also   same   heading   in   Digest   L.R.A. 

1-10.) 

Grant  of  exclusive  right  of  fishery,  see  Con- 
stitutional Law,  185;   Fisheries,  14. 

Grant  of  swamp  or  overflowed  land  by  Unit- 
ed States,  see  Public  Lands,  5-7. 

Title  of  statute  as  to,  see  Statutes,  128, 
129. 

See  also  supra,  75-78;  infra,  100. 

81.  The  public  cannot,  after  granting  the 
the  bed  of  the  outlet  of  a  pond  to  private 
owners,  use  the  water  in  the  pond  to  the 
injury  of  such  owners,  without  making  com- 
pensation to  them,  although  it  retains 
title  to  the  bed  of  the  pond.  Taggart  v. 
Jafi"rey,  28:  1050,  76  Atl.  123,  75  N.  H.  473. 

82.  Private  individuals  cannot  complain 
of  a  purpresture  consisting  of  the  erection 
of  a  dam  across  tidal  water,  which  has  been 
granted  by  the  state  to  an  individual  by 
whose  land  it  is  entirely  surrounded.  Bolsa 
Land  Co.  v.  Burdick,  12:  275,  90  Pac.  532, 
151  Cal.  254. 

83.  A  grantee  of  tide  land  by  the  state 
loses  his  title  whenever,  by  gradual  shift- 
insr  of  the  water,  the  land  is  completely 
submerged  thereby.  Hume  v.  Rogue  River 
Packing  Co.  31:  396,  92  Pac.  1065,  96  Pac. 
865,  51  Or.  237. 

84.  The  disposal  by  the  United  States 
after  the  admission  of  Idaho  to  statehood 
of  fractional  subdivisions  on  the  east  bank 
of  the  Snake  river,  where  it  forms  the 
boundary  between  Idaho  and  Oregon,  car- 
ried with  it  no  right  to  the  bed  of  the 
river  save  as  the  law  of  Idaho  may  have 
attached  such  a  right  to  private  riparian 
ownership  on  a  navigable  stream.  Scott  v. 
Lattig,  44:  107,  33  Sup.  Ct.  Rep.  242,  227 
U.  S.  229,  57  L.  ed.  490. 

Right  of  state  to  grant. 

85.  The  state  may  convey  land  covered 
by  tidal  water  into  private  ownership  so  as 
to  destroy  the  public  rights  of  navigation 
thereon.  Bolsa  Land  Co.  v.  Burdick,  la: 
275,  90  Pac.  532,  151  Cal.  254. 

86.  A  state  may  grant  its  title  to  tide 
lands  between  high  and  low  water  mark 
into  private  ownership,  subject  to  the  para- 
mount, public  right  of  navigation  and  such 
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reasonable  regulation  as  the  state  may  pre- 
scribe. Pacilic  Milling  &  Elevator  Co.  v. 
Portland,  46:  363,   133   Pac.  72,  65  Or.   349. 

87.  The  state  may,  in  the  interest  of  the 
public  welfare,  make  limited  disposition  of 
the  portions  of  the  lands  under  navigable 
waters  within  its  borders,  or  may  permit  tlie 
use  thereof  when  the  rights  of  the  wliole 
people  of  the  state  as  to  navigation  and 
other  uses  of  the  water  are  not  materially 
impaired,  nor  the  state  relieved  of  the  con- 
trol and  regulation  of  the  uses  afforded  by 
the  lands  and  the  waters  thereon.  State 
ex  rel.  Ellis  v.  Gerbing,  22:  337,  47  So.  353, 
56  Fla.  603.  (Annotated) 

88.  A  statute  which  permits  the  grant- 
ing of  a  right  to  plant  oysters  in  public 
waters,  under  limitations  not  to  interfere 
with  navigation  or  existing  natural  or  ma- 
ternal oyster  beds,  does  not  authorize  the 
conveying  of  title  to  the  land.  State  ex  rel. 
Ellis  V.  Gerbing,  22:  337,  47  So.  353,  56  Fla. 
603. 

89.  The  state  may  fix  the  exterior  lines 
of  a  navigable  river,  if  the  rights  of  the 
people  to  the  use  of  the  waters  and  the 
shores  of  the  river  are  not  thereby  substan- 
tially impaired;  and  submerged  lands,  not 
within  the  exterior  lines  of  the  river,  may 
be  disposed  of  by  legislative  authority,  if 
such  disposition  does  not  impair  the  rights 
of  the  whole  people  to  the  use  thereof  for 
any  purpose,  express  or  implied.  State  ex 
rel.  Ellis  v.  Gerbing,  22:  337,  47  So.  353,  56 
Fla.  603. 

Extent  of  gprantee's  rights. 

90.  A  grant  by  the  state  to  an  owner  of 
property  bounded  by  tide  water,  extending 
his  title  a  certain  distance  into  the  sea, 
will  be  construed  strictly  against  him,  so 
as  not  to  carry  any  rights  in  the  water 
which  are  not  expressly  conferred.  Home 
for  Aged  Women  v.  Com.  24:  79,  89  N.  E. 
124,  202  Mass.  422. 

91.  Under  a  government  grant  of  land 
which  borders  on  a  nontidal  navigable 
stream,  the  grantee  takes  to  the  middle  of 
the  main  channel,  so  as  to  include  an  un- 
surveyed  island  lying  between  such  thread 
and  the  shore,  where  there  is  nothing  in  the 
grant  or  in  the  acts  of  the  government  in- 
dicating an  intention  to  make  any  reserva- 
tion or  to  limit  the  grant  to  the  water's 
edge.  Johnson  v.  Johnson,  24:  1240,  95  Pac. 
499,  14  Idaho,  561.  (Annotated) 

92.  Where  lands  granted  by  the  govern- 
ment front  upon  a  navigable  stream,  and  a 
line  meandering  the  margin  of  such  stream 
is  run  to  ascertain  the  quantity  of  land  to  be 
paid  for,  such  meander  line  is  not  regarded 
as  a  boundary  line,  but  only  points  out  the 
sinuosities  of  the  bank,  for  the  purpose  of 
arriving  at  the  area  of  land  to  be  paid  for. 
Johnson  v.  Johnson,  24:  1240,  95  Pac.  499,  14 
Idaho,  561. 

93.  That  a  gi-ant  of  government  land 
bordering  on  a  nontidal  navigable  stream  as 
shown  on  the  govrrnment  plat  contained  but 
44  acres  does  not  prevent  the  grantee  from 
claiming  ownership  to  an  unplatted  island 
opposite  such  land  and  between  the  shore 
and  the  middle  of  the  main  channel,  by  the 
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taking  of  which  92  acres  would  pass  to  the 
grantee  under  his  patent,  where  the  main- 
land grant  and  the  island  are  in  the  same 
section,  and  the  government  has  never  as- 
serted any  right  to  such  island,  since  the 
acreage  patented  and  the  land  claimed  are 
not  so  disproportionate  in  size  as  to  indi- 
cate that  the  island  was  not  intended  to  be 
covered  by  the  survey,  or  that  a  mistake 
had  been  made.  Johnson  v.  Johnson,  24: 
1240,  95  Pac.  499,  14  Idaho,  561. 

94.  The  doctrine  that  a  riparian  owner 
takes  to  the  thread  of  the  stream,  under 
a  grant  from  the  government,  is  not  affected 
by  U.  S.  Rev,  Stat.  §  2476  (U.  S.  Comp. 
Stat.  1901,  p.  1567),  providing  that  all 
navigable  rivers  within  a  territory  occupied 
by  the  public  lands  shall  remain  and  be 
deemed  public  highways,  but  not  reserving 
the  beds  of  such  streams,  the  intention  of 
Congress  being  simply  to  reserve  the  free 
use  of  the  rivers  for  the  public,  which  could 
be  enjoyed  without  interference  with  the 
rights  of  the  riparian  owner.  Johnson  v. 
Johnson,  24:1240,  95  Pac.  499,  14  Idaho, 
561. 

95.  At  common  law  a  riparian  proprie- 
tor above  tide  water  on  a  stream  which  is 
navigable  in  fact  acquired  exclusive  owner- 
ship in  the  soil  to  the  middle  thread  of  the 
current,  subject  to  the  public  easement  of 
navigation;  and  a  grant  by  the  government 
of  land  bounded  by  such  stream  entitles  tlif 
grantee  to  an  island  lying  between  the  main 
land  and  the  center  thread  of  the  current, 
where  it  does  not  appear,  either  from  the 
grant  itself  or  from  surrounding  circum- 
stances, that  the  government  intended  to  re- 
serve such  island  from  the  grant.  Jolinson 
V.  Johnson,  24:  1240,  95  Pac.  499,  14  Idaho, 
561.  • 

96.  The  grant  by  the  state  to  a  riparian 
owner  of  the  land  between  high  and  low 
water  mark,  together  with  the  right  to 
wharf  out  to  the  line  of  navigability,  is 
subject  to  no  implied  right  on  the  part  of 
the  state  or  its  agencies  to  use  the  locus 
in  quo  for  the  making  of  dock,  wharves,  or 
other  improvements  in  aid  of  navigation. 
Pacific  Milling  &  Elevator  Co.  v.  Portland, 
46:  363,  133  Pac.  72,  65  Or.  349. 

5.  Bights  of  navigation. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Right  of  navigation  as  affected  by  use  of 
water  front  for  wharfing  out,  see  supra, 
I.  c,  4,  c. 

See  also  supra,  31,  32. 

97.  The  rights  of  the  public  in  navi- 
gable streams  for  purposes  of  navigation  are 
to  use  the  waters  and  the  shores  to  high- 
water  mark  in  a  proper  manner  for  trans- 
porting persons  and  property  thereon,  and 
these  rights  should  be  so  exercised  as  not  to 
infringe  upon  the  lawful  rights  of  others. 
Ferry  Pass  Inspectors  &  S.  Asso.  v.  White 
River  Inspectors  &  S.  Asso.  22:  345,  48  So. 
643,  57  Fla.  399. 
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Improving  navigation. 

By   wharfing  out,   see  supra,  I.   c,  4,   c. 

Rights  of  one  constructing  dam  to  improve 
navigation  under  authority  of  legis- 
lature, see  Constitutional  Law,  771. 

Declaring  dam  to  improve  navigation  a  nui- 
sance, see  Corporations,  47. 

Improvement  of  navigation  as  a  taking  of 
property,  see  Eminent  Domain,  205. 

Compensation  to  riparian  owner  for  use  of 
bank  in  construction  of  dam,  see  Emi- 
nent Domain,  238. 

Right  to  compensation  for  injury  from  con- 
struction of  splasli  dams  to  float  logs, 
see  Eminent  Domain,  239,  240. 

Compensation  for  property  taken  in  im- 
proving navigation,  see  Eminent  Do- 
main, 241, 

Estoppel  of  riparian  proprietor  to  com- 
plain, see  Estoppel,  144. 

See  also  supra,  4G;   infra,  221. 

98.  The  trust  by  which  the  state  holds 
the  title  to  tidal  waters  within  its  limits 
includes  the  right  to  use  and  improve  the 
water  way  for  all  necessary  and  proper  uses 
in  the  interest  of  the  public.  Home  for 
Aged  Women  v.  Com.  24:  79,  89  N.  E.  124, 
202   Mass.  422. 

99.  The  right  of  a  state  to  use  the  bed 
and  waters  of  a  river  for  the  improvement 
of  navigation  does  not  extend  to  the  divert- 
ing of  the  waters  from  the  river  to  an  arti- 
ficial channel  along  the  bank,  constructed 
not  for  the  improvement  of  tiie  navigation 
of  the  river,  but  as  a  separate  navigable 
water  way,  and  if  it  attempts  to  do  so,  it 
must  make  compensation  to  the  riparian 
owner  for  the  injury  thereby  caused  him. 
Fulton  Light,  Heat,  &  Power  Co.  v.  State, 
37:  307,  94  N.  E.  199,  200  N.  Y,  400. 

100.  The  owner  of  a  Crown  grant  of  land 
under  tidal  water  holds  subject  to  the  right 
of  the  Federal  government  to  deepen  the 
water  for  purposes  of  navigation,  where  the 
navigation  rights  were  not  mentioned  in 
the  grant;  and  he  is  therefore  not  entitled 
to  compensation,  although  the  improvement 
destroys  his  oyster  beds.  Lewis  Blue  Point 
Oyster  Cultivation  Co.  v.  Briggs,  34:  1084, 
81  N.  E.  846,  198  N.  Y.  287.       (Annotated) 

101.  That  a  plan  for  the  improvement  of  a 
tidal  body  of  water,  for  the  benefit  of  navi- 
gation, includes  the  construction  of  a  public 
park  along  a  strip  formerly  occupied  by  the 
tide  water  in  front  of  riparian  property,  so 
as  to  cut  such  property  off  completely  from 
access  to  the  water,  does  not  cause  it  to  ex- 
ceed the  power  of  the  government  over  the 
land  under  the  water,  which  is  owned  by  it, 
so  as  to  entitle  the  riparian  owner  to  com- 
pensation for  the  injury  thereby  caused  to 
his  property.  Home  for  Aged  Women  v. 
Com.  24:  79,  89  N.  E.  124,  202  Mass.  422. 

102.  The  benefits  which  accrue  to  the  own- 
er of  land  because  of  its  contiguity  to  tidal 
water,  which  are  classed  under  the  general 
term  "riparian  rights,"  are  held  by  him  sub- 
ject to  the  right  of  the  government  to  im- 
prove the  water  way  for  the  benefit  of 
public  navigation,  so  that  he  is  not  entitled 
to  damages  in  case  the  contiguity  of  the 
water  is  destroyed  by  such  improvement. 
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Home  for  Aged  Women  v.   Com.   24:  79,  89 
N.-E.  124,  202  Mass.  422. 

103.  A  statute  extending  the  title  of 
owners  of  land  bordering  on  tide  waters  to 
low-water  mark,  and  providing  that  the  pro- 
prietor shall  not  have  power  to  stop  or 
hinder  the  passage  of  boats  to  other  men's 
lands,  does  not  require  the  government  to 
compensate  him  when  it  cuts  off  his  access 
to  the  water  by  improving  navigation  for 
the  benefit  of  the  public.  Home  for  Aged 
Women  v.  Com.  24:  79,  89  N.  E.  124,  202 
Mass.  422. 

104.  The  owner  of  land  bordering  on  nav- 
igable water  holds  his  right  of  access  be- 
tween the  water  and  his  land  subject  to  the 
right  of  the  government  to  make  changes 
in  the  water  way  for  the  benefit  of  navi- 
gation beyond  the  line  of  his  property,  so 
that  he  is  not  entitled  to  compensation  in 
case  such  changes  entirely  cut  off  such  ac- 
cess. Home  for  Aged  Women  v.  Com.  24:  79, 
89  N.  E.  124,  202  Mass.  422. 
Obstructions. 

Obstruction  of  floatable  stream,  see  supra, 
I.  c,  2. 

By  bridge,  effect  of  authority  from  state  to 
construct,  see  Bridges,  4. 

Obstruction  of  canal,  see  Canals. 

Jurisdiction  of  suit  to  enjoin  destruction  of 
dams,  see  Courts,  231. 

Jurisdiction  to  compel  removal  of  obstruc- 
tion from  harbor,  see  Courts,  294. 

Measure  of  damages  for,  see  Damages,  316. 

As  a  taking  of  property,  see  Eminent  Do- 
main, 204-206. 

Estoppel  to  require  removal  of  building  in- 
terfering with  operation  of  drawbridge, 
see  Estoppel,  12. 

Injunction  against,  see  Injunction,  235- 
238;    Parties,   125. 

Effect  of  obstructing  navigation  on  liability 
for  injury  to  servant,  see  Master  and 
Servant,  270. 

Municipal  liability  for,  see  Municipal  Cob- 
porations,  355, 

Private  action  against,  see  Nuisances,  101- 
111, 

Obstruction  as  nuisance,  see  Nuisances, 
173, 

Who  may  maintain  action  to  compel  remov- 
al of,  see  Parties,  103. 

Pleading  in  action  for  injury  caused  by,  see 
Pleading,  396. 

Proximate  cause  of,  see  Pboxtmate  Cause, 
107. 

Retrospective  effect  of  statute  as  to,  see 
Statutes,  297. 

105.  The  creation  of  a  corporation  to  con- 
trol a  river  for  the  purpose  of  facilitating 
and  protecting  commerce  does  not  give  it 
power  to  interfere  with  the  construction  by 
a  municipal  corporation  of  a  bridge  across 
the  river,  where  its  charter  empowers  it  to 
construct  bridges,  and  it  has  constitutional 
power  to  amend  its  charter  in  local  matter* 
by  adopting  any  provision  asserting  a  right 
which  the  legislature  might  have  conferred 
upon  it.  Kiernan  v.  Portland,  37:  332,  111 
Pac.  379,  112  Pac.  402,  57  Or.  454. 

106.  That  a  rival  merchant  instigated  the 
action  of  county  commissioners  to  require 
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the  removal  of  a  buildiny  which  interferes 
with  the  free  operation  of  a  public  draw- 
bridge is  no  ground  for  interfering  with 
such  removal.  Lenoir  County  v.  Crabtree, 
39:  1213,  74  S.  E.  105,  158  N.  C.  357. 

107.  The  right  to  obstruct  the  navigation 
of  a  public  stream  cannot  be  secured  by  pre- 
scription. Blaci<man  v.  Mauldin,  27:  670, 
51  So.  23,  164  Ala.  337. 

108.  An  allegation  and  proof  that  a  dam 
was  established  by  law  is. not  sufficient  to 
justify  the  obstruction  of  a  floatable  stream, 
in  the  absence  of  anything  to  show  that  it 
was  done  by  an  act  of  the  legislature  or  a 
decree  of  a  court  of  competent  jurisdiction. 
Blackman  v.  Mauldin,  27:  670,  51  So.  23, 
164  Ala.  337. 

109.  A  riparian  owner  having  a  qualified 
title  to  the  land  between  high  and  low 
water  mark  of  a  navigable  river  cannot 
place  a  building  thereon  in  such  a  manner  as 
to  interfere  with  the  free  operation  of  a 
public  drawbridge  over  the  stream.  Lenoir 
County  V.  Crabtree,  39:  1213,  74  S.  E.  105, 
158  N.  C.  357.  (Annotated) 

110.  A  riparian  owner  on  a  navigable 
stream  has  no  right  to  maintain  booms  along 
the  Shore  in  such  a  manner  as  to  interfere 
with  the  operation  of  a  ferry  across  the 
stream,  which  will  entitle  him  to  compen- 
sation in  case  of  the  establishment  of  a 
ferry  which  will  interfere  with  such  booms. 
Warner  v.  Ford  Lumber  &  Mfg.  Co.  12:  667, 
93  S.  W.  650,  123  Ky.  103. 

111.  A  railroad  company  which  negli- 
gently broke  its  drawbridge  over  a  navi- 
gable stream  by  running  a  freight  train 
upon  it  when  the  draw  was  closed,  whereby 
navigation  was  interrupted  for  three  and 
A  half  months,  is  liable  in  damages  to  pri- 
vate individuals  specially  injured  thereby. 
Pharr  v.  Morgan's  Louisiana  &  T.  R.  &  S. 
S.  Co.  10:  710,  38  So.  943,  115  La.  138. 

0.  Aoen'etioTis;  islands;  change  of  bed; 
avulsion. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

As  between  individuals,  see  infra,  II.  b. 

Accretions. 

Right  to  additional  compensation  where 
street  out  to  high-water  mark  on  sea- 
shore is  extended  across  accretions,  see 
Eminent  Domain,  245. 

See  also  infra,  152-159. 

112.  A  street  constructed  under  statutory 
location  terminating  at  high-water  mark  on 
the  seashore  will  continue  to  high-water 
mark  when  the  shore  line  is  extended  by 
accretion,  although  the  original  terminus 
was  described,  in  addition  to  the  designa- 
tion of  high-water  mark,  as  a  certain  dis- 
tance from  the  point  of  beginning  which,  at 
the  time,  was  high-water  mark.  State  v. 
Yates,  22:  592,  71  Atl.  1018,  104  Me.  360. 

(Annotated) 

113.  A  public  easement  for  a  highway  ex- 
tending to  a  navigable  body  of  water  will 
continue  to  the  water's  edge  across  accre- 
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tion  formed  along  the  end  of  the  highway. 

Hathaway  v.  Milwaukee,  9:  778,  111  N.  W. 

570,  132  Wis.  249. 

Islands. 

Title  aa  between  state  and  United  States, 

see  supra,  26. 
Title  as  between  individuals,  see  infra,  164. 
See  also  supra,  91,  93,  95. 

114.  The  error  in  omitting  an  island  in  a 
navigable  stream  from  tlie  field  notes  and 
plat  of  the  government  survey  of  1868  did 
not  devest  the  United  States  of  title,  or 
interpose  any  obstacle  to  a  subsequent  sur- 
vey of  the  island.  Scott  v.  Lattig,  44:  107, 
33  Sup.  Ct.  Rep.  242,  227  U.  S.  229,  57  L. 
ed.  490. 

115.  If,  in  a  nontidal  river,  the  title  to 
the  bed  of  wliich  is  in  the  riparian  owner, 
the  government  at  the  time  of  making  the 
original  grants  of  its  lands  grants  an  island 
separately,  the  owner  of  the  island  has  ti- 
tle to  the  bed  of  the  stream  between  the 
island  and  the  thread  of  the  stream,  if 
that  is  the  state  boundary,  and  may  claim 
i8la,nds  which  afterwards  form  upon  such 
bed.  Wilson  v.  Watson,  35:  227,  132  S.  W. 
563,  141  Ky.  324,  138  S.  W.  283,  144  Ky. 
352.  (Annotated) 

116.  A  patentee  of  meandered  lots  on  a 
navigable  lake  between  the  shore  of  which 
and  an  island,  which  was  not  surveyed  or 
reserved  to  the  government  when  the  pat- 
ent was  issued,  a  sand  bar  has  been  estab- 
lished by  accretion,  is  entitled  to  the  island 
as  an  incident  of  his  riparian  ovvnenship, 
and  whether  it  existed  when  he  received  his 
patent  or  not,  as  against  a  subsequent  pat- 
entee. Webber  v.  Axtell,  6:  194,  102  N.  W. 
915,  94  Minn.  375.  (Annotated) 
Change  of  bed. 

EflFect    of    sudden    change    of    channel,    see 
Boundaries,  1. 

117.  The  commonrlaw  rule  that  riparian 
owners  on  a  navigable  river  which  suddenly 
changes  its  channel  and  leaves  its  former 
bed  retain  title  to  the  line  of  the  former 
thread  of  the  stream  is  not  inconsistent  with 
the  Constitution  of  the  United  States,  or 
the  Constitution  or  statutes  of  Nebraska, 
and  is  applicable  in  the  latter  state.  Kin- 
kead  v.  Turgeon,  7:  316,  109  N.  W.  744,  74 
Neb.  580. 

118.  An  owner  of  lands  fronting  on  a  nav- 
igable river  and  holding  title  to  the  thread 
of  the  stream,  subject  to  the  public  ease- 
ment of  navigation,  is  entitled,  where  the 
river  suddenly  changes  its  course  and  aban- 
dons its  former  bed,  to  the  possession  and 
ownership  of  the  land  to  the  line  of  the 
former  thread  of  the  stream,  and  may  main- 
tain ejectment  to  oust  squatters  within  such 
limits.  Kinkead  v.  Turgeon,  7:  316,  109  N. 
W.  744,  74  Neb.  580. 


7.  Pollution, 

Effect  of  pollution  as  between  individuals, 

see  infra,  II.  e. 
Who     may    question     constitutionality     of 

statute     forbidding,     see     Action     ob 

Suit,  53. 


WATERS,  U.  a. 


2773 


Suit  by  attorney  general  to  prevent,  see 
Attorney  Genebal,  9. 

Delegation  of  power  to  make  regulations  as 
to,  see  Constitutional  Law,  96. 

Discrimination  in  statute  as  to,  see  Con- 
stitutional Law,  187. 

Denial  of  due  process  of  law  or  invasion  of 
property  riglits  by  statute  as  to,  see 
Constitutional  Law,  516,  584. 

Police  power  as  to,  see  Constitutional 
Law,   657,    658,    671-674. 

Forbidding  use  of  polluted  water  supply, 
see  Constitutional  Law,  350;  Courts, 
75;    Parties,   163,   165,   166. 

Review  by  courts  of  statute  as  to,  see 
Courts,   105. 

Discretion  of  courts  in  applying  penal 
statute  as  to,  see  Courts,  116. 

Forbidding  pollution  as  a  taking  of  prop- 
erty for  public  use,  see  Eminent  Do- 
main, 202. 

Judicial  notice  as  to  purpose  of  statute 
prohibiting,  see  Evidence,  1. 

Burden  of  establishing  right  to  pollute, 
see  Evidence,  490. 

Forbidding  throwing  into  water  of  matter 
injurious  to  fish,  see  Fisheries,  4-7. 

Forbidding  municipality  to  discharge  sew- 
age into  stream,  see  Health,  8. 

Indictment  for,  see  Indictment,  etc.,  62. 

Injunction  against,  see  Injunction,  168, 
221-228. 

Liability  of  city  for  death  resulting  from 
pollution  of  water  supply,  see  Mu- 
nicipal Corporations,  464. 

Pollution  of  stream  as  public  nuisance,  see 
Nuisances,  49. 

See  also  supra,  8. 


119.  The  state,  in  the  interest  of  the  pub- 
lic health,  may  require  a  municipality  to 
abandon  the  exercise  of  a  right  to  cast  raw 
sewage  into  a  stream,  and  require  it  to 
subject  sewage  to  some  practical  method  of 
purification  before  it  is  so  discharged.  Miles 
City  V.  Board  of  Health,  25:  589,  102  Pac. 
696,  39  Mont.  405. 

120.  The  availability  of  another  water 
supplj'  will  not  prevent  the  operation  of  a 
statute  forbidding  the  casting  of  sewage 
into  a  river  from  which  a  public  drinking- 
water  supply  is  taken.  Durham  v.  Eno  Cot- 
ton Mills,  7:  321,  54  S.  E.  453,  141  N.  C.  615. 

121.  A  statute  forbidding  the  casting  of 
sewage  into  a  stream  from  which  a  public 
water  supply  is  taken  applies  only  to 
matter  flowing  through  sewers  into  the 
stream,  and  does  not  cover  dyestuffs  and 
fecal  matter  washed  into  the  stream  by  sur- 
face drainage  without  passing  through  a 
sewer.  Durham  v.  Eno  Cotton  Mills,  11: 
1163,  57  S.  E.  465,  144  N.  C.  705. 

(Annotated) 

122.  That  the  intake  of  a  municipal  water 
supply  from  a  river  is  many  miles  below 
the  point  where  another  municipality  dis- 
charges sewage  into  the  stream  will  not 
prevent  an  order  by  th?  board  of  healtli  for- 
bidding such  discharge,  where  it  is  given 
statutory  authority  to  forbid  it  if,  in  its 
judgment,  the  public  health  so  requires. 
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Miles  City  v.  Board  of  Health,  25:  589,  102 
Pac.  696,  39  Mont.  405. 

123.  A  municipality  cannot  establish  a 
prescriptive  right  as  against  the  state  to 
cast  sewage  into  a  water  course  to  the  men- 
ace of  the  public  health.  Miles  City  v. 
Board  of  Health,  25:  589,  102  Pac.  696.  39 
Mont.  405. 

124.  The  enforcement  of  a  statute  forbid- 
ding the  casting  of  raw  sewage  into  a 
stream  is  not  dependent  upon  ability  to 
show  that  such  sewage  is  dangerous  to 
health.  Shelby  v.  Cleveland  Mill  &  Power 
Co.  35:  488,  71  S.  E.  218,  155  N.  C.  196. 

125.  A  statutory  provision  forbidding  the 
discharge  of  sewage  into  a  river  from  which 
a  public  drinking-water  supply  is  taken  is 
not  limited  b}'  other  provisions  of  the  same 
statute  establishing  for  inspection  purposes 
a  watershed  extending  15  miles  above  the 
point  of  intake  of  such  supply.  Durham  v. 
Eno  Cotton  Mills,  7:  321,  54  S.  E.  453,  141 
N.  C.  615. 

126.  A  recommendation  by  a  state  board 
of  health  that,  pending  the  construction 
of  a  filtration  plant  for  a  city  water  sup- 
ply, certain  rules  should  be  adopted,  inter 
alia,  that  no  bathing  should  be  permitted 
in  the  pond  from  which  the  supply  was 
taken,  continues  in  force,  so  far  as  persons 
using  the  pond  for  that  purpose  are  con- 
cerned, until  the  plant  is  constructed,  al- 
though several  years  elapse  without  the 
taking  of  any  steps  to  construct  such  plant. 
State  V,  Morse,  34:  190,  80  Atl.  189,  84  Vt. 
387. 

127.  One  polluting  a  municipal  water  sup- 
ply contrary  to  the  rules  of  the  state  board 
of  health  cannot  avoid  liability  because  the 
board  has  not  undertaken  to  interfere  with 
other  sources  of  pollution  which  are  more 
serious  than  the  act  performed  by  him. 
State  v.  Morse,  34:  190,  80  Atl.  189,  84  Vt. 
387. 

128.  If  the  provisions  of  the  statute  con- 
cerning the  posting  of  notices  forbidding 
the  use  of  ponds  from  which  municipal 
water  supplies  are  taken  are  complied  with, 
one  making  a  forbidden  use  cannot  avoid 
prosecution  because  he  did  not  in  fact 
know  that  the  pond  was  posted.  State  v. 
Morse,  34:  190,  80  Atl.  189,  84  Vt.  387. 

129.  A  board  of  health  may  delegate  the 
posting  of  notices  forbidding  the  pollution 
of  municipal  water  supplies,  although  the 
statute  provides  that  the  board  may  erect 
such  notices.  State  v.  Morse,  34:  190,  80 
Atl.  189,  84  Vt.  387. 

II.  Water  rights  and  easements  as 
between  individuals. 

a.   Riparian  or  littoral  rights  in  gen- 
eral; what  are  water  courses. 

(See  also   same  heading  in  Digest  L.R.A. 
1-70.) 

Extent  of  right  m  bed  and  shore  of  navi- 
gable waters,  see  supra,  I.  c,  4, 
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Injury  to  riparian  property  by  floating 
logs,  see  supra,  56-62. 

Waters  as  boundary  between  private  prop- 
erty, see  Boundaries,  II.  c;  Deeds,  40; 
Evidence,   709. 

Liability  on  bond  on  appeal  from  decree  as 
to  right  to  use  waters  of  stream,  see 
Appeal  and  Error,   1672. 

Effect  of  sudden  change  of  channel,  see 
Boundaries,    1. 

Jurisdiction  to  prohibit  taking  of  ice,  see 
Commissioners,  2. 

Extent  of  rights  under  grant  of  right  to 
enter  to  lay  water  pipes,  see  Ease- 
ments, 73. 

Compensation  for  taking  of,  see  Eminent 
Domain,  233-244. 

Consequential  injury  to,  see  Eminent  Do- 
main, III,  e,  3. 

Sufficiency  of  proof  of  water  rights,  see 
Evidence,  2194-2197. 

Right  to  fish  in,  see  Fisheries. 

Right  to  take  ice,  see  Ice. 

Injunction  as  to,  see  Injunction,  I.  f. 

Right  to  lateral  support,  see  Latebat.  Sup- 
port. 

Revocability  of  license  to  use  lake  and  min- 
eral spring,  see  License,  11. 

Injury  to  water  power  from  erection  of 
boom  in  stream,  see  Limitation  op 
Actions,  80,  203;  Nuisances,  200. 

Rights  of  riparian  owner  as  against  one  us- 
ing stream  for  floating  logs,  see  Logs 
AND  Logging,  1-3. 

Bar  to  suit  for  injunction  against  inter- 
ference with,  see  Judgment,   79. 

130.  Where  the  owners  of  several  parcels 
of  land  on  a  stream  remove  a  barrier,  and 
turn  water  from  another  source  into  the 
stream,  it  becomes  subject  to  the  rules  of 
law  applicable  to  riparian  ownership.  Har- 
rington V.  Demaris,  i :  756,  77  Pac.  603,  46 
Or.  111. 

131.  A  riparian  owner  has  no  ground  to 
complain  of  a  decree  awarding  him  one  half 
the  water  flowing  in  the  stream,  as  against 
the  claims  of  a  lower  riparian  owner,  where 
the  matter  is  settled  solely  by  the  riparian 
rights  of  the  parties.  Harrington  v.  De- 
maris, i:  756,  77  Pac.  603,  46  Or.  111. 

132.  Land  through  which  a  river  runs  and 
which  lies  between  bluffs  is  not  deprived  of 
a  right  to  a  reasonable  use  of  the  water  of 
the  river  by  the  fact  that  the  stream  is  li- 
able to  change  its  bed  from  place  to  place 
over  the  land  during  unusual  floods,  and 
that  all  the  land  is  underlaid  by  an  under- 
ground flow  in  contact  with  and  part  of 
the  surface  stream.  Anaheim  Union  Water 
Co.  v.  Fuller,  11:  1062,  88  Pac.  978,  150 
Cal.  327. 

133.  The  rule  that  land  lying  beyond  the 
watershed  of  a  stream  is  not  entitled  to 
riparian  rights  is  not  changed  by  the  fact 
that  the  divide  is  a  crown  of  comparative- 
ly low  land,  rather  than  a  well-defined  ridge. 
Anaheim  Union  Water  Co.  v.  Fuller,  11: 
1062,  88  Pac.  978,  150  Cal.  327. 

(Annotated) 

134.  That  land  lies  within  a  general 
watershed  of  a  river  considered  as  an  en- 
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tjrety  does  not  make  it  riparian  so  as  to  be 
entitled  to  ust;  the  water  of  the  stream  as 
against  the  owners  of  Wnd  lying  between 
the  point  of  diversion  and  a  place  where  a 
tributary  enters,  if  it  is  on  the  opposite 
side  of  the  divide,  between  the  main  stream 
and  the  tributary.  Anaheim  Union  Water 
Co.  V.  Fuller,  11:  1062,  88  Pac.  978,  150  Cal. 
327.  (Annotated) 

135.  The  right  to  divert  water  from  a 
surface  stream  does  not  attach  to  land 
which  merely  touches  the  bottom  land  un- 
der which  water  from  the  stream  percolates. 
Anaheim  Union  Water  Co.  v.  Fuller,  11: 
1062,  88  Pac.  978,  150  Cal.  327. 

136.  That  a  riparian  owner  conveys  elec- 
tric power  generated  by  the  fall  of  the 
stream,  to  nonriparian  land,  for  use,  does 
not  render  his  use  of  the  water  for  generat- 
ing it  unlawful.  Mentone  Irrigation  Co.  v. 
Redlands  Electric  Light  &  P.  Co.  22:  382, 
100  Pac.  1082,  155  Cal.  323.         (Annotated) 

137.  A  statute  granting  riparian  owners 
of  land  on  a  tidal  bay  the  right  to  plant 
oysters  adjoining  their  lands  gives  to  each 
owner  the  right  to  such  reasonable  use  of^ 
the  waters  for  passage  and  freight  as  will 
enable  him  best  to  enjoy  the  privilege 
granted,  subjecting  him  at  the  same  time 
to  the  obligation  of  interfering  as  little  as 
may  be  possible  with  the  rights  of  other 
riparian  owners,  and  to  liability  for  any 
unnecessary  injury.  Cain  v.  Simonson, 
3:  205,  39  So.  571,  —  Ala.  — . 

Access. 

Right  of  riparian  owner  to  enjoin  use  of 

waters   which   deprives   him   of   access, 

see  Nuisances,  102. 
See  also  supra,  101-104. 
Artificial  condition. 
Prescriptive   right   to   maintenance   of,    see 

infra,  327-330. 
See  also  infra,  151. 

138.  The  rights  of  an  owner  of  land  on 
an  artificial  channel  made  for  a  stream  of 
water  which  was  evidently  intended  to  be 
permanent,  and  has  existed  for  more  than 
sixty  years,  are  the  same  as  though  the 
course  was  the  natural  one.  Taggart  v.  Jaf- 
frey,  28:  1050,  76  Atl.  123,  75  N.  H.  473. 

139.  One  who,  in  accordance  with  a  con- 
tract, lowers  the  crest  of  a  waterfall  for 
the  benefit  of  upper  riparian  lands  under 
circumstances  indicating  that  the  change 
is  to  be  permanent,  will  be  prevented,  on 
the  principle  of  estoppel  or  dedication,  from 
restoring  the  former  condition  after  upper 
owners  have,  in  reliance  on  the  altered  con- 
ditions of  the  streams,  changed  their  posi- 
tions, even  though  such  owners  were  not 
parties  to  the  contract.  Cloyes  v.  Middle- 
bury  Electric  Co.  n:  693,  66  Atl.  1039,  80 
Vt.  109. 

Division  of  ivatdr  front. 

140.  The  rule  for  division  of  water  front 
in  coves  is  not  applicable  where  the  head- 
lands are  4  miles  apart,  and  are  mere  pro- 
jections at  extremes  of  a  long  and  irregular 
shore  line.  Columbia  Land  &  Invest.  Co-. 
V.  Van  Dusen  Invest.  Co.  11:  287,  91  Pac. 
469,  50  Or.  59. 
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141.  The  line  of  deep  water,  and  not  the 
thread  of  the  stream,  is  the  proper  basis  for 
division  of  a  water  front,  where  the  land 
is  situated  on  a  peninsula  extending  into 
the  water,  with  sheltered  bays  on  either 
side,  and  a  river  3  or  4  miles  wide  in  front, 
in  which  the  tide  ebbs  and  flows.  Columbia 
Land  &  Invest.  Co.  v.  Van  Dusen  Invest. 
Co.  II :  287,  91  Pac.  469,  50  Or.  59. 

142.  In  case  the  line  of  deep  water  at 
which  the  government  has  established  a 
pier-head  line  is,  because  of  local  conditions, 
tlie  proper  basis  for  division  of  a  water 
front,  the  proper  mode  of  division  is  to  draw 
lines  from  and  at  right  angles  with  the  pier- 
head line  to  meet  the  division  lines  between 
riparian  owners  on  the  shore ;  the  general 
course  of  the  pier-head  line  being  taken, 
where,  by  reason  of  its  direction  in  front 
of  any  property,  a  strict  application  of  the 
rule  will  result  in  an  inequality.  Columbia 
Land  &  Invest.  Co.  v.  Van  Dusen  Invest.  Co, 
II :  287,  91  Pac.  469,  50  Or.  59. 

143.  In  applying  the  statute  entitling  the 
shore  owner  to  control  the  fishing  right  op- 
posite his  land  for  a  distance  of  2  miles  in- 
to a  lake,  to  a  bay  less  than  2  miles  deep 
which  is  formed  by  headlands  projecting  in 
such  manner  that  straight  lines  cannot  be 
drawn  from  all  points  of  the  shore  to  a  base 
line  drawn  from  headland  to  headland,  and 
which  has  no  headlands  on  one  side  of  the 
inner  coves,  secondary  base  lines  should  be 
established,  drawn  from  the  headlands  to  a 
point  on  the  shore  line  equidistant  from 
tliem  and  lines  run  from  the  boundary  term- 
inals on  the  shore  to  these  base  lines,  strik- 
ing them  at  points  proportionately  the  same 
distance  apart  as  the  shore  terminals,  then 
lines  run  from  these  points  to  points  propor- 
tionately marked  on  the  line  between  the 
headlands.  Stuart  v.  Greanyea,  25:  257,  117 
N.  W.  655,  154  Mich.  132.  "  (Annotated) 
Severance  from  upland. 

144.  The  conveyance  by  a  riparian  owner 
of  a  portion  of  his  tract  remote  from  the 
stream  destroys  its  riparian  rights  unless 
the  coaveyance  declares  to  the  contrary,  and 
they  are  not  regained  by  the  subsequent 
acquisition  of  both  tracts  by  one  owner. 
Anaheim  Union  Water  Co.  v.  Fuller,  11: 
1062,  88  Pac.  978,  150  Cal.  327. 

145.  The  conveyance  of  riparian  property 
by  reference  to  plats  and  maps  attaches 
the  riparian  right  to  the  outermost  lot. 
Pacific  Milling  &  Elevator  Co.  v.  Portland, 
46:  363,  133  Pac.  72,  65  Or.  349. 

What   ar   water   csurses. 

Federal  courts  following  local  law  in  de- 
termining, see  Courts,   319. 

Question  for  jury  as  to  nature  of  water 
course,  see  Trial,  640. 

See  also  infra,  284-286;  Railroads,  300. 

146.  The  element  of  permanence  is  a  nec- 
essary attribute  of  a  water  course,  but  great 
age  is  not  essential.  Rait  v.  Furrow,  6:  157, 
85  Pac.  934,  74  Kan.  101. 

147.  A  stream  may  be  a  natural  water- 
eourse,  although  it  does  not  flow  into  an- 
other stream,  but  its  outlet  is  across  the 
onchanneled  surface  of  low  land  over  which 
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it  spreads.     Rait  v.  Furrow,  6:  157,  85  Pac. 
934,  74  Kan.   101. 

148.  A  stream  which  runs  in  a  well-de- 
fined channel,  with  bed  and  banks,  made  by 
the  force  of  the  water,  and  which  has  a  per- 
manent source  of  supply,  is  to  be  regarded 
as  a  natural  water  course,  although  it  mav 
have  existed  but  a  short  time,  and  its  vol- 
ume is  small  and  its  course  short.  Rait  v. 
Furrow,  6:  157,  85  Pac.  934,  74  Kan.  101. 

149.  A  stream,  although  supplied  from 
springs,  surface  water,  or  a  pond  formed  by 
surface  water,  is  a  natural  water  course, 
where  its  source  has  the  element  of  perma- 
nence, and  the  water  comes  to,  or  collects  on, 
the  surface,  and  flows  in  a  well-defined  chan- 
nel and  bed,  with  such  banks  as  will  ordi- 
narily confine  the  water  and  cause  it  to  run 
in  a  definite  direction.  Rait  v.  Furrow, 
6:  157,  85  Pac.  934,  74  Kan.  101. 

(Annotated) 
350.  Water  flowing  in  one  direction  over 
the  surface  of  the  ground  without  a  well- 
defined  channel,  from  a  swamp  fed  by 
springs,  to  the  channel  of  a  stream,  is  a 
water  course,  whicli  cannot  be  diverted  to 
the  injury  of  a  riparian  owner  on  the 
stream.  Harrington  v.  Demaris,  i :  756,  77 
Pac.  603,  46  Or.   111.  (Annotated) 

151.  If  a  flow  of  water  through  an  arti- 
ficial ditch  established  originally  to  carry 
a  portion  of  a  river  and  continued  for  many 
years  without  change  or  objection  was  such 

j  as  to  constitute  a  natural  water  course  had 
the  flow  begun  without  artificial  aid,  the 
jury  may  find  that  it  is  a  water  course,  sub- 
ject to  the  rules  applicable  to  natural  wa- 
ter courses.  Stimson  v.  Brookline,  16:  280, 
83  N.  E.  893,  197  Mass.  568.         (Annotated) 

b.  Accretions;  alluvion;  islands;  flats. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

As  between  individuals  and  public,  see 
supra,  1.  c,  6. 

Accretions. 

Effect  of  adverse  possession  of  shore  land 
to  vest  title  to,  see  Ad\^rse  Posses- 
sion, 75. 

Right  to  compensation  on  extending  street 
across,  see  Eminent  Domain,  245. 

Partition  of,  see  Pabtition,  3. 

See  also  supra,  112,  113,  116;  infra,  180. 

152.  The  riparian  right  of  accretion  may 
attach  to  a  formation  in  the  bed  of  a  river, 
although  it  is  not  fit  for  agricultural  pur- 
poses. Fowler  v.  Wood,  6:  162,  85  Pac.  763, 
73  Kan.  511. 

153.  In  order  to  effect  a  change  of  bound- 
ary, formations  resulting  from  accretion 
or  reliction  must  be  made  to  the  contiguous 
land  and  must  operate  to  produce  an  ex- 
pansion of  the  shore  line  outward  from  the 
tract  to  which  they  adhere.  Fowler  v. 
Wood,  6:  162,  85  Pac.  763,  73  Kan.  511. 

154.  If  the  owner  of  a  body  of  land,  a 
part  of  which  has  been  submerged,  convey 
the  upland  and  retain  title  to  the  remain- 
der, the  purchaser,  upon  the  reappearance 
of   the    submerged   portion,    can    include   it 
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within  his  boundary  only  by  the  processes 
of  accretion  or  reliction.  Fowler  v.  Wood, 
6:  162,  85  Pac.  763,  73  Kan.  511. 

155.  After  a  deflection  of  the  current  of  a 
river  so  that  the  old  channel,  which  sepa- 
rated the  mainland  belonging  to  one  pro- 
prietor from  an  island,  bar,  restored  land, 
or  other  formation  belonging  to  another 
proprietor,  fills  up,  causing  the  two  bodies 
of  land  to  join,  each  owner  is  entitled  to 
the  accretions  to  and  relictions  from  his 
own  shore;  but,  if  the  channel  fills  up  from 
the  bottom,  without  accretion  to  or  reliction 
from  either  side,  the  boundary  is  the  center 
of  the  channel,  as  it  was  before  the  water 
left  it.  Fowler  v.  Wood,  6:  162,  85  Pac. 
763,  73  Kan.  511. 

156.  New  formations  arising  from  the  bed 
of  a  river  belong  to  the  owner  of  the  bed, 
and  new  formations  added  to  a  bar  or  an 
island  in  the  channel  of  a  river  by  the  proc- 
esses of  accretion  and  reliction  belong  to 
the  owner  of  the  island  or  bar.  Fowler  v. 
Wood,  6:  162,  85  Pac.  763,  73  Kan.  511. 

157.  That  a  water  company,  by  the  erec- 
tion of  a  dyke,  has  deflected  the  main  chan- 
nel of  a  river  so  that  its  lands  and  those  of 
adjacent  proprietors  are  cut  off  from  the 
water,  does  not  entitle  the  company  or  such 
proprietors  to  appropriate,  in  order  to  pre- 
serve their  riparian  privileges,  lands  re- 
stored by  the  retirement  of  the  waters,  and 
which  belong  to  others.  Fowler  v.  Wood, 
6:  162,  85  Pac.  763,  73  Kan.  511. 

158.  That  the  application  to  the  division 
of  accretion  of  the  rule  giving  the  riparian 
proprietors  a  frontage  on  the  new  shore 
proportional  to  their  frontage  on  the  old 
one,  and  connecting  the  respective  points 
by  straight  lines,  will  give  some  proprie- 
tors a  greater  portion  of  the  new  land  than 
others,  and  a  more  desirable  portion  of  the 
new  shore,  is  no  reason   for  not  applying 

.the  rule  if  it  results  in  as  equitable  divi- 
sion as  is  practicable  in  view  of  the  cir- 
cumstances. Hathaway  v.  Milwaukee,  9: 
778,  111  N.  W.  570,  132  Wis.  249. 

159.  The  words  "shore"  and  "shore  line," 
when  used  in  rules  for  the  division  of  accre- 
tions upon  rivers,  mean  the  margin  of  the 
river  or  water's  edge.  Peoria  v.  Central 
Nat.  Bank,  12:  687,  79  N.  E.  296,  224  111.  43. 

( Annotated ) 
Allnvion. 

160.  Land  submerged  by  avulsion,  but  re- 
stored through  the  deposit  of  alluvion,  by  a 
deflection  of  the  current  of  the  river  or 
other  action  of  the  water,  may  be  re- 
claimed by  its  former  owner,  if  the  bounds 
can  be  ascertained.  Fowler  v.  Wood,  6:  162, 
85  Pac.  763,  73  Kan.  611. 

161.  The  right  of  a  riparian  proprietor 
to  reclaim  submerged  land,  lost  by  avulsion 
and  restored  by  a  recession  of  the  water, 
due  to  the  deposit  of  alluvion  or  a  change 
in  the  channel  of  the  river,  does  not  depend 
upon  his  ownership  to  the  thread  of  the 
stream.  Fowler  v.  Wood,  6:  162,  85  Pac. 
763,  73  Kan.  511. 

162.  The  direction  of  lines  bounding  the 
government  subdivisions  of  the  upland  may 
be  disregarded  in  apportioning  alluvion. 
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Hathaway  v.  MilwauUfc  9:  778,   111    .N'.   W. 
570,  132  Wis.  249. 

163.  That  a  tunnel  maintained  by  a  mu- 
nicipal corporation  for  a  water  intake  be- 
comes the  dividing  line  between  the  water 
and  the  alluvial  deposit  does  not  prevent  the 
adoption  of  such  line  as  a  base  for  the  di- 
vision of  the  alluvion  between  the  riparian 
proprietors.  Hathaway  v.  Milwaukee,  9: 
778,  111  N.  W.  570,  132  Wis.  249. 
Islands. 

Right  to,  of  one  claiming  under  grant  from 
government,  see  supra,  91,  93,  95. 

Suit  to  quiet  title  to,  see  Cloud  on  Title, 
11. 

Estoppel  to  assert  title  to,  see  Estoppel, 
210. 

See  also  supra,  114-116,  156. 

164.  The  riparian  right  of  access  does  not 
entitle  the  owner  of  the  upland  to  islands 
in  a  river  forming  a  boundary  between 
states,  which,  although  in  private  owner- 
ship in  the  other  state,  were  placed  between 
his  land  and  the  main  channel  because  of 
the  changing  of  such  channel  by  a  govern- 
ment improvement  in  aid  of  navigation. 
Wliiteside  v.  Norton,  45:  112,  205  Fed.  5,  123 
C.  C.  A.  313 


c.  Use  of  water;  interference  with  flow. 


(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Conflict  between  appropriation  and  riparian 
rights,  see  infra,  229. 

Prior  appropriation,  see  infra,  11.  f. 

Use  for  irrigation,  see  infra,  II.  i. 

Condemnation  of  right  to  flow  of  stream, 
see  Eminent  Domain,  237. 

Documentary  evidence  in  action  against  mu- 
nicipal corporation  for  interfering  with 
flow,  see  Evidence,  815. 

Rights  in  ice,  see  Ice. 

165.  Water,  whether  it  be  surface  water 
or  that  emanating  from  springs,  which 
flows  in  a  well-defined  course  by  ditch, 
swale,  or  draw,  and  seeks  its  discharge  in  a 
neighboring  stream,  cannot  be  arrested  or 
interfered  with  by  a  private  person  to  the 
injury  of  neighboring  proprietors;  nor  can 
public  authorities  interfere  with  such  flow 
except  in  the  exercise  of  the  right  of  eminent 
domain.  Roe  v.  Howard  County,  5:  831,  106 
N.  W.  587,  75  Neb.  448.  (Annotated) 

166.  Flood  waters  of  a  river  which  is  an- 
nually swelled  beyond  its  ordinary  banks 
by  climatic  conditions  at  certain  times  of 
the  year,  except  in  unusual  seasons,  and 
which  flow  as  a  part  of  the  main  body  of 
the  river,  being  confined  by  the  conforma- 
tion of  the  land,  although  without  well- 
defined  boundaries  or  visible  banks,  are 
part  of  the  natural  water  course,  and  the 
rights  of  a  riparian  owner  thereto  cannot 
be  invaded  or  interfered  with  by  nonri- 
parian  owners,  to  his  injury.  Miller  &  Lux 
V.  Madera  Canal  &  Irrig.  Co.  22:  391,  99  Pac. 
502,  155  Cal.  59. 
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£ztent  of  use  generally. 

\ominal  damages  for  diminution  and  deten- 
tion of  water  in  stream,  see  Damages, 
10. 

Duty  of  riparian  owner  damaged  by  diminu- 
tion of  water  to  keep  down  damages, 
see  Damages,  18. 

Evidence  in  action  for  damages  because  of 
diminution,   see   Evidence,   1753,   2040. 

Instructions  in  action  for  diminution,  see 
Trial,  1013,  1014. 

167.  An  owner  of  land  bordering  on  a 
stream  cannot  complain  of  the  withdrawal 
above  him  by  a  railroad  company  which  is 
also  a  riparian  owner,  of  water  from  the 
stream  for  use  in  its  engines,  if  such  with- 
drawal does  not  materially  reduce  the  vol- 
ume of  water  flowing  down  the  stream. 
Harris  v.  Norfolk  &  \V.  R.  Co.  31 :  543,  69 
S.  E.  623,  153  N.  C.  542.  (Annotated) 

168.  A  railroad  company  owning  land  on 
a  stream  has  no  right  as  against  the  lower 
riparian  owners  to  pump  the  water  into  a 
reservoir  several  miles  distant,  for  general 
railroad  purposes,  such  as  use  in  locomo- 
tives, shops,  and  stations.  Scranton  Gas  & 
Water  Co.  v.  Delaware,  L.  &  W.  R.  Co.  47: 
710,  88  Atl.  24,  240  Pa.  604. 

169.  A  nonriparian  owner  cannot  require 
a  riparian  owner  to  confine  his  use  of  the 
water  of  a  stream  to  such  as  will  be  rea- 
sonable. Miller  &  Lux  v.  Madera  Canal  & 
Irrig.  Co.  22:  391,  99  Pac.  502,  155  Cal.  59. 

170.  The  reasonableness  of  the  use  which 
a  riparian  owner  makes  of  water  from  the 
stream  cannot  be  made  to  turn  alone  upon 
his  own  interest  and  advantage,  without  re- 
gard to  the  conditions  attending  lower  ri- 
parian ownership.  Stratton  v.  Mt.  Hermon 
Boys'  School,  49:  57,  103  N.  E.  87,  216  Mass. 
83. 

171.  The  additional  daily  flow  due  to  the 
storage  of  water  during  a  wet  season,  to  be 
let  down  during  a  dry  one,  is  to  be  treated 
as  part  of  the  natural  flow,  in  determining 
the  right  of  a  lower  mill  owner  in  reference 
to  the  use  of  other  mill  owners  further 
down  the  stream.  Mason  v.  Whitney,  7: 
289,  78  N.  E.  881,  193  Mass.  152. 

172.  The  rights  of  lower  mill  owners  on 
a  stream  are  not  enlarged  by  suing  jointly 
to  restrain  the  owner  of  an  upper  pond  from 
running  his  wheels  throughout  the  twenty- 
four  hours,  thereby  depriving  them  of  the 
benefit  of  his  storage  reservoir.  Mason  v. 
Whitney,  7:  289,  78  N.  E.  881,  193  Mass.  152. 

173.  It  is  not  unreasonable  for  a  mill 
owner,  if  his  own  interest  requires  it,  to 
use  the  water  of  the  stream  in  his  business, 
nights  as  well  aa  days,  so  long  as  he  leaves 
the  natural  flow  of  the  water  unobstructed 
and  undiminished  during  the  ordinary  work- 
ing hours  of  the  day;  and  this  is  true,  al- 
though those  using  the  water  above  him 
send  down  most  of  it  during  the  daytime. 
Mason  v.  Whitney,  7:  289,  78  N.  E.  881,  193 
Mass.  152.  (Annotated) 
I>iversioii. 

Change  of  point  of  diversion,  see  infra,  250, 

251. 
Of  surface  water,  see  infra,  259-262. 
Digest  1-52  KR.A.(N.S.) 


Discretion  in  allowing  preliminary  injunc- 
tion to  restrain,  see  Appeal  and  Ekkok, 
636. 

Withdrawal  and  diversion  of,  under  power 
of  eminent  domain,  see  Eminent  Do- 
main, 110. 

Estoppel  to  complain  of,  see  Estoppel,  26, 
159,  162. 

Sufficiency  of  evidence  to  sustain  finding 
that  diversion  does  not  interfere  with 
rights  of  appropriator,  see  Evidencb:, 
2196. 

Diversion  in  establishment  of  highway,  see 
Hkjhways,  3. 

Injunction  against,  see  Injunction,  229- 
232. 

Sufficiency  of  findings  to  support  injunction 
against  interference,  see  Judgment,  41. 

Limitation  period  for  injury  to  land  by  de- 
flection of  current,  see  Limitation  of 
Actions,  204. 

Bar  against  recovery  for  injury  from  cast- 
ing onto  adjoining  property,  see  Lim- 
TATiON  OF  Actions,  259. 

Liability  of  municipality  for  negligence  in 
diversion,  see  Municipal  Corporations, 
447,  448. 

Complaint  in  action  to  prevent,  see  Plead- 
ing, 192. 

By  railroad  company,  see  Railroads,  II.  f. 

Interference  with  jury  in  action  for,  see 
Trial,  733. 

Venue  of  action  for  damages  for,  see  Venue, 
9. 

See  also  supra,  33,  150,  157 ;  infra,  299. 

174.  The  fact  that  proper  conservation  of 
the  water  left  in  a  stream  would  render  it 
sufficient  to  serve  the  purpose  to  which  a 
complaining  riparian  owner  was  putting 
the  stream  is  no  defense  to  an  action  by 
him  for  wrongful  diversion  of  water  from 
the  stream.  Taggart  v.  Jaffrey,  28:  1050, 
76  Atl.  123,  75  N.  H.  473. 

175.  The  right  to  divert  the  water  of  a 
stream  for  the  domestic  use  of  nonriparian 
owners  is  not  limited  to  municipalities. 
Sterling  v.  Pawnee  Ditch  Extension  Co. 
15:  238,  94  Pac.  339,  42  Colo.  421. 

176.  A  lower  riparian  owner  need  not 
show  injury  to  be  entitled  to  maintain  an 
action  to  enjoin  the  diversion  of  water  from 
th(!  stream  to  nonriparian  land.  Anaheim 
Union  Water  Co.  v.  Fuller,  11:  1062,  88 
Pac.  978,  150  Cal.  327. 

177.  A  riparian  owner  is  not  liable  for  di- 
verting water  from  the  stream  in  large 
quantities,  and  conducting  it  to  his  non- 
riparian land  for  the  uses  of  a  school  there 
located,  if  he  causes  no  actual  injury  to  a 
lower  riparian  owner  for  any  present  or 
future  reasonable  use.  Stratton  v.  Mt.  Her- 
mon Boys'  School,  49:  57,  103  X.  E,  87,  216 
Mass.  83.  (Annotated) 

178.  A  riparian  owner  may  turn  the  water 
out  of  the  stream  where  it  enters  his  prop- 
erty, and  carry  it  in  an  artificial  channel 
to  a  point  of  use,  and  then  return  it  to  the 
stream  on  his  own  property,  provided  he 
does  not  unduly  injure  others  who  have 
a  right  to  the  water.  Mentone  Irrigation 
Co.  v.  Redlands  Electric  Light  &  P.  Co. 
22:  382,  100  Pac.  1082,  155  Cal.  323. 
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179.  The  fact  that  a  stream  composed  of 
surface  and  underflow  falls  750  feet  in 
j)assing  through  the  land  of  a  riparian 
owner  does  not  show  that  the  maintenance 
of  the  surface  flow  in  the  stream  will  cause 
the  underflow  to  pass  under  a  dam  at  the 
lower  end  of  the  fall  with  greater  velocity 
than  it  will  if  the  surface  How  is  diverted 
from  the  stream  and  carried  through  the 
riparian  land  in  an  artificial  channel  and 
returned  to  the  stream  only  a  short  dis- 
tance aix)ve  the  dam.  Mentone  Irrigation 
Co.  V  Redlands  Electric  Light  &  P.  Co. 
22:  382,  100  Pac.  1082,  155  Cal.  323. 

180.  An  owner  of  land  bounded  by  a  nav- 
igable stream  has  the  right  to  protect  his 
soil  against  inroads  of  the  water,  to  secure 
accretions  which  form  against  his  bank,  and 
to  erect  and  maintain  improvements  neces- 
sary to  promote  commerce,  navigation,  fish- 
ing, and  other  uses  of  the  river  as  naviga- 
ble water;  but  he  has  no  right,  by  obstruc- 
tions placed  across  the  main  current,  to  de- 
flect the  stream  itself  into  a  new  channel. 
Fowler  v.  Wood,  6:  162,  85  Pac.  763,  73  Kan. 
611.  (Annotated) 

181.  A  property  owner  may  erect  a  bar- 
rier to  protect  his  land  from  water  which 
has  been  diverted  frortr  a  creek  by  a  cut 
and  abandoned  to  find  its  way  to  a  natural 
outlet  as  best  it  may, — especially  where  the 
barrier  will  cast  the  water  into  a  natural 
course  upon  his  own  land,  which  is  amply 
sufficient  to  dispose  of  the  water.  Wills  v. 
Babb,  6:  136,  78  N.  E.  42,  222  III.  95. 

(Annotated) 

182.  A  riparian  proprietor  cannot,  even 
to  protect  his  own  land,  project  jetties  into 
the  stream  if  the  effect  is  to  deflect  the  cur- 
rent or  shoal  the  water  to  the  injury  of  a 
lower  proprietor.  Morton  v.  Oregon  Short 
Line  R.  Co.  7:  344,  87  Pac.  151,  48  Or.  444. 

( Annotated ) 
Draining  of  small  lake. 

183.  Merely  cultivating  land  left  uncov- 
ered by  the  draining  of  a  lake  is  not  a 
waiver  of  a  right  of  action  against  one  who 
wrongfully  does  the  draining.  Madson  v. 
Spokane  Valley  Land  &  Water  Co.  6:  257, 
82  Pac.  718,  40  Wash.  414. 

Taking   for   pnblic  Trater  supply. 

Use  of  subterranean  water,  see  infra,  291- 
294. 

Destruction  of  vested  rights  in,  see  Consti- 
tutional Law,  53. 

See  also  supra,  175. 

184.  A  town  cannot  appropriate  water  for 
domestic  use  without  making  compensation 
for  interference  with  vested  rights  to  any 
beneficial  use  thereof,  although  the  Consti- 
tution gives  preference  to  the  right  to  ap- 
propriate to  those  who  use  water  for  do- 
mestic purposes,  over  those  claiming  for 
any  other  purpose.  Sterling  v.  Pawnee 
Ditch  Extension  Co.  15:  238,  94  Pac.  339,  42 
Colo.  421. 

Building  dam. 

Exercise  of  eminent  domain  for  purpose  of, 

see  Eminent  Domain,  15,  61,  104,  108. 
Right  to  compensation  for  injury  caused  by, 

see  Eminent  Domain,  239,  240. 
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Equitable  relief   for   injurv   caused  by,   see 

Equity,  20,  21,  41. 
Estoppel  of  riparian  proprietor  to  complain, 

see  Estoppel,  144. 
Injunction  against  reconstruction  of  dams, 

see  Injunction,  410. 
Injunction     against     operation     of     splash 

dams,  see  In.junction,  217. 
Criminal   liability   for  results  of,  see  Nui- 
sances, 205. 
Joinder  of  parties  plaintiff  in  suit  to  abate 

dam,  see  Pakties,  153. 
Instruction    in    action    for    diminution    of 

water    by    means    of    dam,    see    Tbial, 

1013,  1014. 
See  also  supra,  49-55;   infra,  191. 

185.  By  the  general  law  applicable  to  run- 
ning streams  every  riparian  proprietor  has 
a  right  to  the  ordinary  use  of  the  water 
flowing  past  his  land,  and  may,  subject  to 
the  condition  that  he  does  not  thereby  in- 
terfere with  the  rights  of  other  proprietors 
either  above  or  below  him,  dam  up  the 
stream  for  the  purposes  of  a  mill.  John 
White  &  Sons  v.  White,  3  B.  R.  C.  552, 
[1906]  A.  C.  72.  Also  Reported  in  75  L.  J. 
P.  C.  N    S.  14,  94  L.  T.  N.  S.  64. 

186.  The  ownership  of  an  artificial  dam, 
although  it  may  give  a  right  to  maintain 
the  dam,  does  not  turn  the  running  stream 
into  a  pond  so  as  to  give  the  owner  of  the 
dam  exclusive  right  to  use  the  whole  of  the 
water.  John  White  &  Sons  v.  White,  3  B. 
R.  C.  552,  [1906]  A.  C.  72.  Also  Reported 
in  75  L.  J.  P.  C.  N.  S.  14,  94  L.  T.  N.  S.  04. 

(Annotated) 

187.  A  riparian  owner  has  the  right  to 
impound  the  storm  and  flood  waters  of  the 
stream  for  the  purpose  of  floating  logs,  es- 
pecially where  the  effect  of  his  dam  and 
reservoir  is  to  increase  the  flow  of  water 
to  lower  riparian  property.  San  Joaquin 
&  Kings  River  Canal  &  Irrig.  Co.  v.  Fresno 
Flume  &  Irrig.  Co.  35:  832,  112  Pac.  182, 
158  Cal.  626.  .  (Annotated) 

188.  A  riparian  owner  has  no  right  to 
store  the  water  of  a  floatable  stream  by 
means  of  splash  dams,  and  suddenly  release 
it  to  facilitate  the  floating  of  logs,  to  the 
injury  of  lower  riparian  owners.  Trullinger 
v.  Howe,  22:  545,  97  Pac.  548,  99  Pac.  880, 
53  Or.  219. 

189.  That  the  dam  of  a  riparian  owner  is 
to  some  extent  an  obstruction  to  the  use 
of  a  floatable  stream  does  not,  if  it  is  not 
per  se  a  nuisance  or  unlawful  structure, 
give  the  upper  owner  a  right  to  store  the 
water  of  the  stream  by  means  of  splash 
dams,  and  suddenly  release  it  to  aid  the 
floatage  of  logs,  to  the  injury  of  the  dam. 
Trullinger  v.  Howe.  22:  545,  97  Pac.  548, 
99  Pac.  880,  53  Or.  219. 

190.  Actual  present  injury  from  the  dam- 
ming of  a  water  course  is  not  necessary  to 
entitle  a  riparian  owner  to  maintain  an 
action  against  the  wrongdoer,  it  being  suf- 
ficient that  an  injurious  effect  is  produced 
upon  the  property,  such  as  to  diminish  its 
value,  if,  by  the  lapse  of  time,  the  right 
should  be  acquired  to  maintain  a  dam. 
Stimson  v.  Brookline,  16:  280,  S3  N.  E.  893, 
197  Mass.  568. 
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Ponding  tvater. 

Prescriptive  rigiit,  see  Adverse  Possession, 

8. 
Proof  of  abandonment  of  right  to  flow  lands 

for  mill  pond,  see  Evidence,  2197. 
Abandonment  of  right  as  question  for  jury, 

see  Tbial,  639. 
Hastening  or  increasing  flovir. 
Of  surface  water,  see  infra,  267-271. 
By  draining  surface  water  into  watercourse, 

see  infra,  272. 
Estoppel  of  riparian  proprietor  to  complain, 

see  Estoppel,  144. 
Limitation  of  time  for  action  for,  see  Limi- 
tation OF  Actions,  200. 
Private  action  for  injury  by,  see  Nuisances, 

88. 

191.  Damming  a  ditch  constructed  to  car- 
ry a  portion  of  the  water  in  a  river,  which 
has  become  a  water  course,  so  as  to  send 
water  down  the  river  in  increased  quanti- 
ties, raises  liability  in  favor  of  riparian 
owners  injured  thereby.  Stimson  v.  Brook- 
line,  16:280,  83  N.  E.  893,  197  Mass.  568. 
Restoring-  to    old    channel. 

Liability  of  municipal  corporation  for,  see 
Municipal  Corporations,  439. 

192.  A  railroad  company  into  whose  bor- 
row pits  a  neighboring  stream  turned  in 
time  of  flood  may  restore  the  same  to  its 
ancient  channel  without  cleaning  out  such 
channel,  even  after  the  change  has  existed 
long  enough  to  permit  the  old  channel  to  be 
partially  filled  up  so  that  restoration  of 
the  flow  of  water  washes  and  injures  ripa- 
rian property,  if  the  limitation  period  has 
not  run.  Yazoo  &  M.  V.  R,  Co.  v.  Brown, 
33:  804,  54  So.  804,  99  Miss.  88. 

( Annotated ) 

d.  Ohstruction ;  overflow. 

(See   also   same   heading   in   Digest   L.B.A. 
1-70.) 

Obstruction  of  navigation,  see  supra,   105- 

111. 
Right  to  erect  dam,  see  supra,  185-190. 
Of  surface  water,  see  infra,  263-266. 
Prescriptive   right  to  flow   land,   see   infra, 

320,  326. 
Defense  to  action  for  flooding,  see  Action 

OB  Suit,  33. 
Joinder  of  causes  of  action  for  obstruction, 

see  Action  ob  Suit,  114. 
EflFect  of  long-continued   possession  to  give 

right    to    overflow    land,    see    Advebse 

Possession.  8. 
Review  of  discretionary  ruling  as  to  admis- 
sion of  evidence  in  action  for  flooding, 

see  Appeal  and  Error,  607. 
Pleading  in  action  for  injury  by  diversion 

of  flood  waters,  see  Appeal  and  Erbob, 

1057. 
Obstruction  by  bridge,  see  Counties,  11. 
Measure  of  damages  for,  see  Damages,  11, 

491-496. 
Loss  of  right  to  flow  lands  by  abandonment 

or  nonuser,  see  Eminent  Domain,  112; 

Evidence,  2197. 
Obstruction   as    a    taking   of    property,    see 

Eminent  Domain,  204-206. 
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Compensation  for  injury  resulting  from 
flooding,  see  Eminent  Domain,  218. 

Flooding  of  land  by  construction  of  levee, 
see  Eminent  Domain,  244;  Pleading, 
398. 

Jurisdiction  of  equity  to  prevent  obstruc- 
tion, see  Equity,  35. 

Estoppel  to  complain,  see  Estoppel,  26,  144. 

Estoppel  by  claiming  prescriptive  right  to 
flood  adjoining  land,  see  Estoppel,  253. 

Opinion  as  to  cost  of  repairing  damage  by 
flood,  see  Evidence,  1130. 

Sufficiency  of  evidence  of  injury  by  obstruc- 
tion, see  Evidence,  2195,  2197. 

Injunction  against,  see  Injunction,  239. 

Joint  liability  for  flooding,  see  Joint  Cred- 
itors AND  Debtobs,  11. 

When  limitations  begin  to  run  against  ac- 
tion for  damages,  see  Limitation  of 
Actions,  198-201. 

Liability  of  municipality,  see  Municipal 
CoBPORATlONS,  395,  428,  445-448. 

Obstruction  of,  as  nuisance;  who  may  main- 
tain action  for,  see  Nuisances,  101- 
111. 

Landlord's  right  of  action  for  obstruction  of 
water  causing  injury  to  crops,  see  Pab- 
TIES,  148. 

Allegations  as  to,  see  Pleading,  396,  398. 

By  railroad  company,  see  Railroads,  II.  f. 

Question  for  jury  as  to  liability  for,  see 
Trial,  194,  594,  638,  639. 

Liability  of  wrongdoer  to  homesteader  for 
injury  by  overflow,  see  Trial,  604. 

Instructions  in  action  for  damming  back 
flood  waters,  see  Trial,  1015. 

See  also  supra,  49-55,  J  80,  181. 

193.  An  "ordinary  flood"  is  one  which,  by 
the  exercise  of  ordinary  care  and  diligence 
in  investigating  the  character  and  habits 
of  the  water  course,  might  have  been  an- 
ticipated. Jefferson  v.  Hicks,  24:  214,  102 
Pac.  79,  23  Okla.  684. 

194.  An  "extraordinary  flood"  is  one  of 
those  visitations  whose  coming  is  not  fore- 
seen in  the  usual  course  of  nature,  and 
whose  magnitude  and  destructiveness  could 
not  have  been  anticipated  and  prevented 
by  the  exercise  of  ordinary  foresight. 
Jefferson  v.  Hicks,  24:  214,  102  Pac.  79,  23 
Okla.   684. 

195.  The  passage  between  an  island  and 
the  main  land  through  which  a  portion  of 
the  river  flows  is  a  channel  which  cannot  be 
obstructed  by  one  riparian  owner  to  the  in- 
jury of  another.  Morton  v.  Oregon  Short 
Line  R.  Co.  7:  344,  87  Pac.  151,  48  Or.  444. 

196.  The  flood  water  of  a  river  cannot  be 
impounded  for  sale  by  an  upper  riparian 
proprietor  to  tlie  injury  of  lower  land  which 
was  enriched  by  being  periodically  inun- 
dated by  the  flood.  Thompson  v.  New  Hav- 
en Water  Co.  45:  457,  86  Atl.  585,  86  Conn. 
597. 

197.  Flood  water  of  a  stream  should  not 
be  classified  either  as  part  of  the  stream  or 
as  surface  water,  but  should  form  a  class  by 
itself,  the  rights  with  respect  to  which  are 
to  be  dealt  with  according  to  the  circum- 
stances   of    the    case.     Thompson    v.    New 
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Haven    Water   Co.   45:  457,   «6   Atl.   585,  86  l 
Conn.  597. 

198.  A  homesteader  upon  public  land  pro-  1 
ceeding  lawfully  to  perfect  his  title  is  en-  ' 
titled  to  compensation  for  injury  done  to 
the  premises  due  to  overflow  because  of  the 
wrongful  obstruction  of  a  natural  water 
way;  but  the  measure  of  damages  is  not 
the  same  as  if  he  owned  the  land  in  fee 
simple.  McLeod  v.  Spencer,  17:  958,  95  Pac. 
754,  21  Okla.  165.  (Annotated) 

199.  One  erecting  fences  and  culverts 
across  a  stream  is  not  liable  for  injuries  to 
an  upper  riparian  proprietor  because  they 
are  not  sufficient  to  pass  an  extraordinary 
flood  due  to  the  giving  way  of  a  dam,  or 
to  an  unprecedented  rainfall.  American  Lo- 
comotive Co.  v.  Hoffman,  6:  252,  54  S.  E. 
25,  105  Va.  343.  (Annotated) 

200.  In  an  action  by  an  upper  riparian 
owner  to  recover  damages  for  the  damming 
back  upon  his  property  of  water  by  means 
of  culverts  and  fences  erected  across  the 
stream  upon  the  giving  way  of  a  dam 
erected  by  a  stranger  further  up  the  stream, 
it  is  misleading  to  instruct  the  jury  thai; 
defendant  must  so  construct  his  improve- 
ments as  not  to  obstruct  such  extraordinary 
flows  of  water  as  he  might  reasonably  have 
expected  would  occasionally  flow  down  the 
stream,  since  he  was  not  bound  to  provide 
for  the  giving  way  of  dams.  American  Lo- 
comotive Co.  v.  Hoffman,  6:  252,  54  S.  E.  25, 
105  Va.  343. 

201.  The  owner  of  lands  situated  upon  a 
water  course  may  construct  an  embankment 
thereon  to  protect  his  land  from  the  super- 
abundant water  in  times  of  flood;  but  he 
must  so  place  it  that  its  natural  and  prob- 
able consequences  in  times  of  ordinary  floods 
will  not  be  to  cause  the  overflow  to  erode, 
destroy,  or  injure  the  lands  of  other  pro- 
prietors upon  the  water  course.  Jefferson 
V.  Hicks,  44:  214,  102  Pac.  79,  23  Okla.  684. 

(Annotated) 

202.  To  render  one  liable  for  casting  the 
flood  water  of  a  river  onto  other  riparian 
property  by  the  erection  of  an  embankment 
upon  his  own,  the  amount  of  water  upon 
the  other  property  must  be  unduly,  as  well 
as  materially,  increased.  Walters  v.  Mar- 
shalltown,  26:  199,  120  N.  W.  1046,  145  Iowa, 
457. 

203.  A  municipality  which,  acting  under 
statutory  authority  and  with  ordinary 
skill  and  prudence,  raises  the  grade  of  a 
street  so  as  to  confine  flood  water  of  a 
stream  to  the  channel,  is  not  liable  for  in- 
jury thereby  inflicted  upon  lower  riparian 
property  by  the  increased  flow  of  water 
over  it.  Walters  v.  Marshalltown,  26:  199, 
120  N.  W.  1046,  145  Iowa,  457. 

(Annotated) 

204.  The  duty  of  the  builder  of  a  bridge 
over  a  water  course  does  not  necessarily 
end  with  making  provision  for  the  escape  of 
so  much  water  as  can  be  carried  within  the 
channel,  since,  if  there  is  reason  to  antici- 
pate that  the  stream  will  at  times  overflow 
its  banks,  he  must  also,  if  practicable,  pro- 
vide an  outlet  for  the  flood  water;  and  for 
failure  so  to  do  he  is  liable  for  the  conse- 
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quent  damages.  Broadway  Mfg.  Co.  v. 
Leavenworth  Terminal  R.  &  B.  Co.  28:  156, 
100  Pac.  1034,  81  Kan.  616.         (Annotated) 

205.  Where  a  out  has  been  made  through 
the  banks  of  a  navigable  river  for  the  pur- 
pose of  securing  an  outlet  for  a  drain 
used  in  lowering  a  lake  on  nearby  land, 
it  is  the  duty  of  one  who  uses,  maintains, 
and  controls  the  ditch  for  the  purpose  of 
lowering  the  water  of  the  lake  or  pond  to 
erect  and  maintain  a  dam  at  the  outlet 
of  the  ditch  suliicient  to  prevent  the  flood 
waters  of  the  river  from  entering  it  through 
the  excavation  in  the  banks  thus  made,  and 
overflowing  the  land  owned  by  other  persons 
adjacent  thereto,  and  where  such  dam  is 
negligently  constructed  or  maintained,  and 
by  reason  thereof  farm  lands  in  the  vicinity 
of  the  ditch  are  overflowed,  and  crops 
growing  and  personal  property  situated 
thereon  are  injured  and  destroyed,  the  per- 
son or  corporation  having  the  control,  man- 
agement, and  use  of  such  ditch  and  dam  is 
liable  for  the  damages  caused  thereby. 
Christensen  v.  Omaha  Ice  &  Gold  Storage 
Co.  41:  1221,   138   N.   W.   141,  92   Neb.  245. 

(Annotated) 

206.  The  duty  of  a  railroad  company  to 
keep  its  roadbed  safe  for  passengers  and 
freight  does  not  relieve  it  from  liability  to 
a  lower  riparian  owner  whose  property  it 
injures  by  breaking  an  ice  jam  where  its 
tracks  cross  a  river,  to  protect  its  roadbed 
from  the  water  held  back  thereby.  Wine  v. 
Northern  P.  R.  Co.  49:  711,  136  Pac.  387,  48 
Mont.  200.  (Annotated; 


e.   Pollution. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Joint  judgment  against  joint  defendants  in 
action  for,  see  Appeal  and  Erhor,  797. 

Prejudicial  error  in  action  for,  see  Appeal 
AND  Ebrob,  1061,  1147. 

Prohibition  against  casting  sawdust  into 
stream,  see  Commissioners,  1. 

Constitutionality  of  statute  as  to,  see  Con- 
stitutional I^w,  96,  187,  516,  584, 
657,  658,  671-674. 

Damages  for,  see  Damages,  12,  497,  498, 
510. 

Mitigation  of  damages  for,  see  Damages, 
715. 

Opinion  evidence  as  to  purification  of  mine 
water  to  avoid,  see  Evidence,  1196. 

Prohibition  against  casting  into  stream  sub- 
stances harmful  to  fish,  see  Fisheries, 
4-7. 

Injunction  against,  see  Injunction,  221- 
228;  Nuisances,  139,  140,  158. 

When  statute  of  limitations  begins  to  run 
against  action  for,  see  Limitation  of 
Actions,  20G-208. 

Pollution  of  stream  as  nuisance,  see  NxJl- 
sances,  49. 

Necessity  of  notice  to  purchaser  of  mine  to 
render  him  liable  for  injury  by  mineral 
water  coming  from  mine,  see  Nui- 
sances, 122. 
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Defense  to  action  for,  see  Nuisances,  185, 
186. 

Joinder  of  parties  defendant  in  proceedings 
to  abate,  see  Parties,  195. 

Right  of  riparian  owner  to  full  hearing  be- 
fore master  as  to  damages  from,  see 
Reference,  21. 

Question  for  jury  as  negligence,  see  Trial, 
642. 

See  also  supra,  I.  c,  7. 

207.  One  in  possession  of  real  estate  may 
recover  damages  for  wrongful  pollution  of  a 
spring  thereon  without  showing  title  to  the 
property.  Long  v.  Louisville  &  N.  R.  Co. 
13:  1063,  107  S.  W.  203,  128  Ky.  26. 

208.  A  nonriparian  appropriator  of  the 
water  of  a  stream  cannot  object  to  the 
maintenance  of  an  existing  hogpen  by  a 
riparian  owner,  near  the  head  spring.  Mc- 
Evoy  V.  Taylor,  26:  222,  105  Pac.  851,  56 
Wash.   357. 

209.  One  burying  a  carcass  on  his  own 
land  is  not  liable  for  its  pollution  of  a 
neighbor's  spring,  unless  the  circumstances 
were  such  that  he  should,  as  a  person  of  rea- 
sonable prudence,  have  anticipated  that  such 
result  would  follow.  Long  v.  Louisville  & 
N.  R.  Co.  13:  1063,  107  S.  W.  203,  128  Ky. 
26. 

210.  It  is  the  right  of  the  lower  proprie- 
tor of  lands  upon  a  running  stream  to  re- 
ceive the  water  from  upper  proprietors  free 
from  contamination  by  artificial  means; 
and,  for  substantial  injuries  which  result 
from  an  invasion  of  that  right,  he  may  main- 
tain an  action  without  regard  to  the  mo- 
tive which  prompts  the  invasion.  Straight 
v.  Hover,  22:  276,  87  N.  E.  174,  79  Ohio  St. 
263. 

211.  An  upper  owner  of  lands  upon  a 
natural  stream,  who  operates  them  for  un- 
derlying petroleum  by  pumping  it  and  the 
salt  water  with  which  it  is  commingled  in- 
to tanks,  and,  after  the  petroleum  rises, 
withdrawing  the  salt  water  from  beneath, 
and  discharging  it  by  gravity  into  the 
stream,  is  liable  in  compensatory  damages 
for  such  substantial  injuries  as  may  be 
sustained  by  a  lower  proprietor  in  conse- 
quence of  the  water  in  the  stream  being 
thereby  rendered  unfit  for  the  use  of  live 
stock,  and  destructive  to  the  grass  with 
which  it  comes  in  contact,  altliough  such 
operation  is  conducted  with  care  and  in 
the  only  known  practical  method  of  devel- 
oping the  mineral  resources  of  the  lands. 
Straight  v.  Hover,  22:  276,  87  N,  E.  174,  79 
Ohio    St.    263.  (Annotated) 

212.  An  upper  riparian  proprietor  has 
no  right  to  discharge  into  the  stream  nox- 
ious and  deleterious  matter  to  such  an  ex- 
tent as  sensibly  and  materially  to  foul  the 
water  and  destroy  its  purity  and  fitness 
to  be  used  by  others.  Parker  v.  American 
Woolen  Co.  10:  584,  81  N.  E.  468,  195  Mass. 
591. 

213.  Damages  may  i»e  recovered  for  the 
destruction  or  injury  of  fishing  privileges 
of  »  pecuniary  value  by  the  turning  of 
chemicals  into  the  stream  upon  which  they 
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are  exeicised.    Hodges   v.  Pine  Product  Co. 
33:74,  68  S.  E.  1107,  135  Ga.  134. 

(Annotated) 

214.  A  mine  owner  has  no  right  to  pump 
mine  water  into  a  surface  stream  to  the  in- 
jury of  lower  riparian  owners.  H.  B.  Bowl- 
ing Co.  V.  Ruflner,  9:  923,  100  S.  W.  116,  117 
Tenn.   180. 

215.  A  company  engaged  in  mining  coal 
and  making  coke,  which  casts  the  slag  and 
other  refuse  materials  into  a  stream  by 
which  they  are  carried  to  and  deposited  up- 
on the  land  of  a  lower  riparian  owner,  la 
liable  to  him  for  the  resulting  damage  to 
his  property.  Day  v.  Louisville  Coal  & 
C.  Co.  10:  167,  53  S.  E.  776,  60  W.  Va.  27. 

216.  A  coal  company  which  casts  refuse 
materials  into  the  waters  of  a  stream  by 
which  they  are  transported  to  the  lands 
of  a  lower  proprietor  to  his  damage  is  liable 
to  him  therefor,  although  other  companies, 
acting  independently,  have  contributed  to 
the  injury  by  similar  conduct.  Day  v. 
Louisville  Coal  &  C.  Co.  10:  167,  53  S.  E. 
776,  60  W.  Va.  27.  (Annotated) 

217.  That  a  mine  on  land  of  an  upper 
riparian  owner  cannot  be  worked  without 
the  pollution  of  the  stream  does  not  absolve 
him  from  liability  for  injury  to  lower  ri- 
parian owners  by  such  pollution.  Arminius 
Chemical  Co.  v.  Landrum,  38:  272,  73  S.  E. 
459,  113  Va.  7.  (Annotated) 

218.  A  riparian  owner  who,  in  order  to 
gain  the  benefit  of  water  from  a  stream, 
turns  it  out  of  its  course  over  his  land, 
knowing  that  it  is  impregnated  with  miner* 
al  matter  from  a  mine,  cannot  hold  the 
mine  owner  liable  for  the  injury  caused  to- 
his  land  and  vegetation  by  such  mineral 
matter.  Glenn  v.  Crescent  Coal  Co.  37:  197^ 
140  S.  W.  43,  145  Ky.  137. 

219.  One  has  no  right  to  accumulate  up- 
on his  own  land  refuse  matter  of  any  sort, 
whether  in  itself  offensive  or  not,  by  which 
the  water  underlying  the  land  of  a  neiglibor,. 
and  feeding  springs  thereon,  is  so  affected, 
through  percolation  as  to  be  unfitted  for  its 
ordinary  use  or  harmful  to  vegetation.  Gil- 
more  V.  Royal  Salt  Co.  34:  48,  115  Pac.  541, 
84  Kan.  729. 

220.  Proof  that  a  salt  mining  company 
deposited  a  large  quantity  ot  refuse  salt 
upon  its  land  in  such  manner  that,  by 
the  action  of  the  rain  upon  it,  the  water 
underlying  an  adjacent  tract  was  impreg- 
nated with  salt  through  percolation,  so  as 
to  render  it  unfit  for  use  and  harmful  to 
vegetation,  establishes  a  legal  wrong  against 
the  owner  of  such  tract.  Gilmore  v.  Royal 
Salt  Co.  34:  48,  115  Pac.  541,  84  Kan,  729. 

(Annotated) 

221.  A  private  corporation  which,  by  the 
construction  of  its  works,  and  without  au- 
thority of  the  legislature,  improves  the  navi- 
gation of  a  stream,  cannot  avoid  liability 
for  injury  to  riparian  owners  by  polluting 
the  stream  with  salt  water,  on  the  theory 
that  the  state  might  have  authorized  the 
improvement  of  the  stream  free  from  re- 
sponsibility   for    injury    inflicted.      Bigham 


2782 


WATERS,  II.  f. 


Hros.  V.  Port  Arthur  Canal  &  Dock  Co.  13: 
656,  97  S.  W.  686,  100  Tex.  192. 

222.  A  corporation  which,  under  the  pow- 
er of  eminent  domain,  cuts  a  canal  from  salt 
water  to  a  point  on  a  fresh-water  stream, 
in  consequence  of  which  the  tide  forces  salt 
water  through  the  canal  and  along  the 
stream,  polluting  its  water,  so  as  to  render 
the  stream  unfit  for  use  by  a  riparian  own- 
er for  irrigation  purposes,  is  liable  for  the 
injury  thereby  caused,  under  a  Constitution 
providing  that  no  person's  property  shall 
be  taken,  damaged,  or  destroyed  for  public 
use  without  compensation.  Bigham  Bros. 
V.  Port  Arthur  Canal  &  Dock  Co.  13:  656, 
97  S.  W.  686,  100  Tex.  192. 

223.  The  right  of  a  riparian  proprietor  to 
take  water  from  a  stream  for  irrigation  pur- 
poses is  property  protected  by  the  Constitu- 
tion against  injury  by  pollution  of  the  wa- 
ter. Bigham  Bros.  v.  Port  Arthur  Canal  & 
Dock  Co.  13:  656,  97  S.  W.  686,  100  Tex.  192. 

224.  The  owner  of  land  on  which  a  .small 
stream  arises  forming  a  small  pond  near  its 
source  cannot  be  enjoined  by  a  lower  ri- 
parian owner  from  letting  his  live  stock  and 
geese  have  access  to  the  pond,  although  they 
pollute  the  water  to  some  extent,  since  the 
use  is  merely  a  reasonable  one,  which  he  is 
entitled  to  make.  McEvoy  v.  Taylor,  26: 
222,  105  Pac.  851,  56  Wash.  357. 

(Annotated) 

225.  One  whose  negligent  or  wrongful  acts 
contribute,  with  others  acting  independent- 
ly, to  the  casting  of  foreign  material  into 
a  stream  to  the  injury  of  a  lower  riparian 
owner,  cannot  be  held  liable  for  the  entire 
injury,  on  the  theory  that  he  is  a  joint 
tort  feasor.  Gibboney  Sandbar  Co.  v.  Pu- 
laski Anthracite  Coal  Co.  24:  1185,  66  S. 
E.  73,  110  Va.  444.  (Annotated) 
By  senrage. 

Police    power   as    to,    see    Constitutional 

Law,  672,  673. 
Measure  of  damages  for,  see  Damages,  510. 
Necessity  of  compensation  for,  see  Eminent 

Domain,  10,  11. 
Who  must  be  compensated  for,  see  Eminent 

Domain,  250. 
Burden  of  proof  as  to,  see  Evidence,  496. 
Injunction  against,  see  Injunction,  228. 
Joint  liability  for,  see  Joint  Cbeditoes  and 

Debtors,  9,  10. 
Limitation  of  time  for  suit,  see  Limitation 

OF  Actions,  207,  208. 
Liability  of  municipality  for  death  of  per- 
son caused  by,  see  Municipal  Corpoba- 

TIONS,  369. 
Estoppel  to  object  to,  see  Pleading,  524. 
See  also  supra,  119-125. 

226.  The  necessity  for  disposing  of  the 
sewage  of  a  city  does  not  justify  the  casting 
of  the  sewage  into  a  stream  so  as  to  con- 
stitute a  nuisance  to  lower  riparian  owners. 
Bird  ex  rel.  Emmons  v.  Grand  Rapids,  50: 
473,  141  N.  W.  890,  175  Mich.  503. 

227.  A  city  which  permits  property  own- 
ers to  lay  a  drain  in  a  public  street  so  that 
it  will  empty  into  a  natural  stream  is  lia- 
ble for  negligence  in  not  abating  a  nuisance 
resulting  from  the  discharge  of  sewage 
through  the  drain  into  the  stream,  to  the 
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injury  of  a  lower  riparian  owner,  although 
such  use  of  the  drain  was  without  express 
license  from  the  city.  Mansfield  v.  Bristor, 
10:  806,  81  N.  E.  G31,  76  Ohio  St.  270. 

228.  A  municipal  corporation  which  dis- 
charges sewage  into  a  creek,  polluting  the  wa- 
ter of  the  stream,  causing  it  to  become  foul 
and  impregnated  with  noxious  and  poison- 
ous substances,  rendering  it  unfit  for  domes- 
tic and  other  uses,  and  thereby  creates  a  nui- 
sance which  is  detrimental  to  the  health, 
comfort,  and  repose  of  a  lower  riparian 
proprietor  and  diminishes  the  value  of  his 
land,  is  liable  to  him  for  damages  arising 
from  the  maintenance  of  such  nuisance. 
Markwardt  v.  Guthrie,  9:  1150,  90  Pac.  26, 
18  Okla.  32. 

/.  Prior  appropriation. 

(See  also   same  heading   in   Digest   L.R.A. 
1-10.) 

Nature  of  action  to  determine  rights  and 

priorities  of  appropriators,  see  Action 

OB  Suit,  57. 
Liability   for  acts  done  pending  appeal   of 

judgment  which  is  reversed,  see  Appeal 

AND  llBROR,  1667. 
Jurisdiction  of  suit  to  determine  rights  of 

appropriators   of   waters    of    interstate 

stream,  see  Courts,  20-22. 
Estoppel  to  dam  up  drainage  ditch,  see  Es- 
toppel, 231. 
Burden  of  proof  as  to  rights,  see  Evidence, 

592. 
Evidence  in  proceeding  to  procure  right  of 

way  for  ditch  to  conduct  appropriated 

water,  see  Evidence,  1999. 
Sufficiency  of  allegation  of,   see  Pleading, 

395. 
Pleading    in   proceeding    to   protect   appro- 

priator,  see  Pleading,  610. 
See  also  infra,  319. 

Conflict    betvreen    appropriation    and 
riparian   rights. 

See  also  supra,  208. 

229.  Where  the  doctrine  of  riparian  rights 
prevails  the  water  of  springs  appearing  on 
land  which  has  passed  out  of  government 
ownership  is  not  subject  to  appropriation. 
Mason  v.  Year  wood,  30:  1158,  108  Pac.  608, 
58   Wash.  276. 

Appropriation  on  public  lands. 
See  also  infra,  232. 

230.  Where  an  entry  is  made  on  another's 
homestead  without  complaint,  and  the  wat- 
ers of  a  spring  thereon  appropriated  and 
diverted,  and  the  homestead  entry  is  after- 
wards canceled,  a  subsequent  entryman  taKes 
subject  to  such  prior  appropriation,  and 
the  water  right  and  easement  will  be  pro- 
tected under  Idaho  Code,  March  11,  1903, 
§  1,  Sess.  Laws  1903,  p.  224,  and  U.  S.  Rev. 
Stat.  §  2339,  U.  S.  Comp.  Stat.  1901,  p. 
1437,  which  acknowledge  the  right  to  ap- 
propriate the  waters  of  natural  streams, 
springs,  of  seepage  water  for  useful  and  ben- 
eficial purposes,  and.  provide  for  the  protec- 
tion of  such  rights  when  vested.  Le  Quime 
V.  Chambers,  21:  76,  98  Pac.  415,  16  Idaho, 
405. 
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Acquisition  of  right. 

231.  A  valid  appropriation  of  water  can- 
not be  effected  by  a  passive  acceptance  of  it 
as  it  flows  into  one's  ditch  when  the  original 
owner  does  not  wish  to  use  it  for  his  own 
purposes.  Smith  Canal  or  Ditch  Co.  v.  Col- 
orado Ice  &  Storage  Co.  3:  1148,  82  Pac. 
940,  34  Colo.  485. 

'Who    may    make    appropriation. 
See  infra,  418. 

What   may   be   appropriated. 
See  also  supra,  229. 

232.  Seepage  and  percolating  waters  which 
gravitate  to  and  collect  at  a  certain  place 
upon  the  public  domain  so  as  to  form  a 
spring  are  subject  to  appropriation  for  any 
useful  or  beneficial  purpose,  the  same  as  if 
they  came  from  a  well-defined  subterranean 
stream,  under  Idaho  Code  March  II,  1903, 
§  1  (Sess.  Laws  1903,  p.  223),  and  are  there- 
fore protected  and  reserved  from  future  dis- 
position under  U.  S.  Rev.  Stat.  §  2339, 
which  acknowledges,  confirms,  and  provides 
for  the  protection  of  such  rights  when  vest- 
ed. Le  Quime  v  Chambers,  21:  76,  98  Pac. 
415,   15   Idaho,  405.  (Annotated) 

233.  The  owner  of  land  having  an  under- 
ground water-bearing  stratum  supplied  by 
the  flood  water  of  a  stream  has  a  primary 
right  to  the  full  flow  of  such  waters  in  or- 
der to  bring  his  stratum  up  to  its  water- 
bearing capacity,  which  is  paramount  to 
that  of  an  appropriator  to  divert  any  of 
the  water  for  use  beyond  the  watershed. 
Miller  v.  Bay  Cities  Water  Co.  27:  772,  107 
Pac.  115,  157  Cal.  256. 

234.  Flood  or  storm  water  of  a  river  la 
not  subject  to  appropriation  as  against  the 
rights  of  owners  of  land  containing  satu- 
rated strata  of  gravel  the  water  from  which 
is  used  for  irrigation,  and  is  supplied  from 
the  river,  if  such  flood  water  is  indispen- 
sable in  pressing  by  its  weight  the  water 
into  the  strata  of  gravel  so  as  to  keep  it  in 
the  necessary  state  of  saturation.  Miller  v. 
Bay  Cities  Water  Co.  27:  772,  107  Pac.  115, 
157  Cal.  256. 

Rights     conferred     by     appropriation 
generally. 

235.  Water  applied  to  a  desert  entry  for 
the  purpose  of  reclaiming  the  same  does 
not  become  inseparable  therefrom,  and  may 
be  conveyed  separate  and  apart  from  a  con- 
veyance of  the  land.  Hailey  v.  Riley,  17: 
86,  95  Pac.  686,  14  Idaho,  481. 

236.  The  right  to  the  current  of  a  stream 
is  not  appurtenant  to  the  right  of  appro- 
priation and  diversion  of  water  therefrom, 
although  it  may  be  necessary  to  make  the 
appropriation  right  conveniently  available. 
Schodde  v.  Twin  Falls  Land  &  Water  Co. 
41:  loi,  161  Fed.  43,  88  C,  C.  A.  207. 

(Annotated) 

237.  The  claim  to  control  the  current  of  a 
stream  in  aid  of  an  appropriation  of  water 
therefrom  is  inconsistent  with  a  constitu- 
tional provision  that  the  right  to  divert 
and  appropriate  unappropriated  water  of  i 
any  natural  stream  to  beneficial  uses  shall 
never  be  denied.  Schodde  v.  Twin  Falls 
Land  &  Water  Co,  41:  loi,  161  Fed.  43,  88 
CCA   207 
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•238.  No  right  to  the  current  of  a  river 
can  be  acquired  under  appropriation  laws 
where  no  notice  is  given  of  a  claim  to  it, 
there  is  no  diversion  of  it,  nor  application 
of  it  to  a  beneficial  use,  although  its  aid  is 
necessary  to  secure  the  water  which  is  valid- 
ly appropriated.  Schodde  v.  Twin  Falls 
Land  &  Water  Co.  41:  101,  161  Fed.  43,  88 
C.  C.  A.  207. 

239.  The  method  adopted  to  turn  water 
from  a  river  cannot  be  held  to  be  attached 
as  appurtenant  to  the  appropriation  as 
against  persons  seeking  to  make  subsequent 
appropriations,  although  the  statute  gives 
permission  to  place  such  machinery  in  the 
streams  as  may  be  necessary  to  utilize  the 
water  appropriated.  Schodde  v.  Twin  Falls 
Land  &  Water  Co.  41:  loi,  161  Fed.  43,  88 
C.  C.  A.  207. 

240.  The  owner  of  a  prior  right  to  make 
direct  application  of  appropriated  water  to 
irrigation  purposes  during  the  irrigation 
season  may,  to  the  extent  of  his  priority 
m  volume  and  time,  store  it  for  later  use. 
Seven  Lakes  Reservoir  Co.  v.  New  Loveland 
&  G.  Irrig.  &  L.  Co.  17:  329,  93  Pac.  485,  40 
Colo.  382.  (Annotated) 

241.  One  who  has  appropriated  water  for 
the  purpose  of  sale,  rental,  and  distribution 
to  the  public,  cannot,  upon  disposing  of 
his  water  system,  reserve  to  himself  a 
portion  of  the  right  which  he  had  appro- 
priated to  public  use.  Leavitt  v.  Lassen 
Irrigation  Co.  29:  213,  106  Pac.  404,  157 
Cal.  82. 

242.  One  who,  when  appropriating  water 
for  sale,  rental,  and  distribution  to  the 
public,  makes  at  the  same  time  an  appro- 
priation for  the  benefit  of  his  own  land,  to 
be  taken  through  the  ditches  constructed 
for  the  public  use,  will,  after  selling  his 
public  rights,  be  limited  to  the  amount  of 
water  which  he  Iiad  been  actually  taking 
and  applying  to  a  beneficial  use  upon  his 
land.  Leavitt  v.  Lassen  Irrigation  Co.  29: 
213,  106  Pac.  404,  157  Cal.  82. 

243.  One  who  diverts  water  from  a  stream 
for  domestic  and  irrigation  purposes  must, 
in  order  to  protect  his  appropriation,  use  a 
reasonable  degree  of  care  to  prevent  loss  by 
evaporation  and  seepage  in  conveying  it  to 
the  place  of  use,  since  the  law  will  not  coun- 
tenance a  diversion  of  a  volume  many  times 
greater  than  that  which  is  actually  con- 
sumed. Sterling  v.  Pawnee  Ditch  Extension 
Co.  15:  238,  94  Pac.  339,  42  Colo.  421. 

(Annotated) 
Subsequent  or  junior  appropriation. 

244.  One  who  has  appropriated  water  for 
a  mill  which  he  uses  only  a  portion  of  the 
time  cannot  sell  to  another  his  right  to  the 
water  during  the  time  he  does  not  use  it, 
as  against  the  rights  of  one  who  has  made 
a  valid  appropriation  of  the  water  when 
not  needed  by  him,  Windsor  Reservoir  & 
Canal  Co.  v.  Hoffman  Milling  Co.  30:615, 
109  Pac.  422,  48  Colo.  82,  (Annotated) 

245.  Where  a  mill  for  which  water  has 
been  appropriated  is  idle  part  of  the  time, 
the  water  not  then  needed  for  its  purposes 
is  subject  to  appropriation  by  a  user  above 
the   point   of   the   mill's    intake.      Windsor 
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lleservoir  &  Canal  Co.  v.  Hoffman  Milling 
Co.  30:  615,  109  Pac.  422,  48  Colo.  82. 
Increaiing   supply;   use    of   stream   as 
conduit. 

246.  An  owner  of  water  may  use  the  bed 
of  an  existing  water  course  to  convey  it  to 
the  place  where  he  intends  to  use  it,  with- 
out losing  his  right  to  it.  Miller  v.  Wheeler, 
33:  1065,  103  Pac.  641,  54  Wash.  429. 

247.  One  who  turns  water  into  a  stream 
for  purposes  of  transportation  can  take  no 
more  out  than  he  puts  in,  making  due  al- 
lowance for  loss  by  natural  waste  and  evap- 
oration. Miller  v.  Wheeler,  23:  1065,  103 
Pac.  641,  54  Wash.  429. 

248.  One  who  brings  water  into  a  water- 
shed for  his  own  use,  after  another  has 
made  an  appropriation  from  the  stream 
flowing  therein,  may  irajwund  the  overflow 
or  waste  upon  his  own  land  for  use  on  other 
land,  although  it  is  thereby  prevented  from 
finding  its  way  into  the  stream  to  the  bene- 
fit of  the  prior  appropriator.  Miller  v. 
Wheeler,  23:  1065,  103  Pac.  641,  54  Wash. 
429.  (Annotated) 

249.  One  who  brings  water  onto  his  land 
for  purposes  of  irrigation  cannot,  in  re- 
claiming the  surplus,  cut  off  or  dry  up  any 
of  the  original  sources  and  springs  tribu- 
tary to  the  stream  draining  the  watershed, 
the  waters  of  which  have  been  appropriat- 
ed bv  a  prior  appropriator.  Miller  v. 
Wheeler,  23:  1065,  103  Pac.  641,  54  Wash. 
429. 

Change  of  point  of  diversion. 

250.  A  public-service  corporation  which 
has  acquired  the  right  to  take  water  from  a 
common  basin  for  public  use,  by  means  of 
artesian  wells,  may  change  the  place  of  di- 
version within  the  basin  so  long  as  it  takes 
no  more  water  than  the  amount  to  which  it 
has  acquired  the  right.  Barton  v.  Riverside 
Water  Co.  23:  331,  101  Pac.  790,  155  Cal. 
509. 

251.  One  having  an  easement  for  a  water 
ditch  across  government  land  at  the  time  it 
is  conveyed  to  an  individual  cannot,  against 
the  will  of  the  grantee,  change  the  point 
and  manner  of  diversion,  and  substitute  a 
pipe  line  for  the  open  ditch,  although  a 
freshet  has  changed  the  character  of  the 
place  where  the  diversion  was  made  and 
the  form  of  the  ditch  so  that,  unless  the 
desired  changes  are  made,  the  use  of  the 
water  will  be  largely  lost  to  the  appro- 
priator, while  the  change  will  work  no  in- 
jury to  the  servient  estate.  White  Bros.  & 
Crum  Co.  v.  Watson,  44:  254,  117  Pac.  497, 
64  Wash.  666. 

Nonnser;   abandonment. 

Burden  of  showing,  see  Evidence,  593,  594. 

252.  To  effect  an  abandonment  of  water 
brought  upon  a  tract  of  land  for  purposes 
of  irrigation,  intent  to  abandon,  and  an 
actual  relinquishment,  must  concur.  Miller 
V.  Wheeler,  23:  1065,  103  Pac.  641,  54  Wash. 
429. 

Adjustment  of  rights. 

Sufficiency  of  findings  to  support  judgment, 
see  Judgment,  41. 

When  decree  becomes  operative,  see  Judg- 
ment, 75. 
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g.  Surface  and  seepage  water. 

(Set  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Prescriptive  rights  as  to,  see  infra,  331. 

Misjoinder  of  parties  in  action  for  injury 
by,  see  Appeal  and  Erbor,  703. 

Damages  for  injuries  caused  by,  see  D.\M- 
AGES,  495,  496. 

Evidence  on  question  of  damage  by  surface 
waters,  see  Evidence,  1739. 

Injunction  against  injury  from,  see  In- 
junction, 220. 

Joint  liability  for  injury  by  surface  water, 
see  Joint  Credhxjks  and  Debtobs,  12, 

Liability  of  municipality  as  to,  see  Mu- 
nicipal CoBPOKATioNs,  449-459;  Nui- 
sances, 87- 

Who  may  sue  for  injury  to  real  estate  by 
surface  water,  see  Parties,  21. 

Pleading  in  action  to  recover  damage  for 
interference  with  flow,  see  Pleading, 
397. 

Proximate  cause  of  injury  by  surface  water, 
gee  Proximate  Cause,  71. 

Diversion  or  obstruction  by  railroad,  see 
Railroads,  II.  f. 

See  also  supra,  149. 

253.  The  owners  of  land  on  one  side  of  a 
highway  from  which  surface  water  natural- 
ly drains  through  culverts  in  the  highway 
are  liable  for  injury  to  property  on  the  op- 
posite side  of  the  highway  for  reopening 
the  culverts,  which  were  closed  in  improv- 
ing the  highway,  after  surface  water  has 
accumulated  in  large  quantities  upon  their 
property,  and  casting  it  in  a  body  onto  the 
lower  land.  Martin  v.  Schwertley,  40:  160, 
136  N.  W.  218,  155  Iowa,  347.   (Annotated; 

254.  Where  damage  is  caused  by  surface 
water  negligently  collected  in  a  ditch  or 
trench  dug  through  a  public  alley,  and 
thence  allowed  to  soak  through  a  sewer  con- 
nection previously  constructed,  into  a  base- 
ment of  an  adjacent  building,  the  fact  that 
the  owner  or  occupant  of  the  building,  in 
making  his  sewer  connection,  failed  to  tamp 
the  earth  replaced  therein  sufficiently  to 
render  it  impervious  to  water,  does  not  con- 
stitute contributory  negligence.  Helphand 
v.  Independent  Teleph.  Co.  33:369,  130  N. 
W.  Ill,  88  Neb.  542.  (Annotated) 
What  is  surface  ixrater. 

Sec  also  supra,  197;  Railroads,  297. 

255.  Overflow  waters  that  continue  in  a 
general  course,  although  without  defined 
banks,  back  into  the  water  course  from 
which  they  started,  or  into  another  water 
course,  do  not  become  "surface  waters,"  but 
remain  a  part  of  the  water  course.  Jeffer- 
son V.  Hicks,  24:  214,  102  Pac.  79,  23  Okla. 
684. 

256.  The  swollen  current  of  a  stream  dur- 
ing floods,  which  has  not  become  separated 
from  the  main  body  of  the  stream,  is  not 
surface  water  which  the  riparian  proprietor 
may  combat  as  a  common  en«my,  to  the 
injury  of  adjoining  proprietors.  Morton  v. 
Oregon  Short  Line  R.  Co.  7 :  344,  87  Pac.  151, 
48  Or.  444. 
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257.  A   railroad   company   cannot   relieve  [  Right   to   compensation   for   injury    by,   see 


itself  from  liability  for  injury  to  lower  ri- 
parian property  by  breaking  an  ice  jam 
where  its  road  crosses  a  river,  the  effect  of 
which  is  to  cast  upon  the  lower  property 
water  which  has  been  thrown  out  of  the 
river  bed  to  the  peril  of  the  roadbed,  and 
returns  to  it  in  such  quantities  as  to  over- 
flow the  banks  below  the  railroad  bridge, 
on  the  theory  that  the  water  is  surface 
water  which  the  railroad  may  fight  as  a 
c<  mmon  enemy.  Wine  v.  Northern  P.  R. 
Co.  49:  7 n,  136  Pac.  387,  48  Mont.  200. 
Dnty  to  care  for. 

Municipal  liability,  see  Municipal  Cor- 
porations, 449-451,  457-459. 

258.  The  owner  of  a  city  lot,  who,  in  care- 
fully improving  it  for  his  own  benefit,  in- 
terferes with  the  natural  tlow  of  surface 
water  which  followed  no  definite  channel, 
is  not  bound  to  care  for  it  by  artificial 
drainage,  so  as  to  prevent  its  flowing  onto 
his  neighbor's  property  in  unnatural  quanti- 
ties or  in  an  unnatural  manner.  Rielly  v. 
Stephenson,  22:  947,  70  Atl.  1097,  222  Pa. 
252. 

Deflecting  and   diverting. 
Injunction  against,  see  Injunction,  220. 
Liability  of  city  as  to,  see  Municipal  Cor- 
porations, 452,  453. 

By  railroad  embankment,  see  Railroads, 
II.  f. 

Liability  in  trespass  for  turning  on  ad- 
joining property,   see  Trespass,  3. 

See  also  supra,   165. 

259.  Every  interference  by  one  landown- 
er with  the  natural  drainage,  to  the  injury 
of  the  land  of  another,  is  unreasonable  if 
not  made  by  the  former  in  the  reasonable 
use  of  his  own  property.  Flesner  v,  Stein- 
bruck,  34:  1055,  130  N.  W.  1040,  89  Neb.  129. 

260.  A  lower  proprietor  has  no  lawful 
cause  of  compiaint  because  the  upper  pro- 
prietor in  the  exercise  of  good  husbandry, 
by  the  use  of  ditches,  changes  the  course  of 
drainage  upon  his  own  premises,  but  per- 
mits the  water  to  flow  without  an  appre- 
ciable increase  in  volume  upon  the  servient 
estate  in  a  natural  drain,  where  it  would 
have  appeared  if  the  ditches  had  not  been 
constructed.  Flesner  v.  Steinbruck,  34: 
1055,  130  N.  W.  1040,  89  Neb.  129. 

261.  The  owner  of  lower  property  cannot 
recover  damages  for  injuries  by  surface 
water  turned  thereon,  if,  by  the  exercise  of 
ordinary  care,  he  could  have  protected  his 
property  therefrom.  Louisville  &  N.  R.  Co. 
v.  Moore,  10:  579,  101  S.  W.  934,  31  Ky.  L. 
Rep.  i41. 

262.  A  road  supervisor  and  those  working 
upon  the  roads  under  his  direction  are, 
without  regard  to  the  motive  which  prompts 
them,  liable  in  compensatory  damages  for 
diverting  water  from  its  natural  course  and 
casting  it  upon  the  lands  of  another,  when 
no  right  to  do  so  has  been  acquired  by  the 
public.  Wrightsel  v.  Fee,  13:  233,  81  N.  E. 
975,  76  Ohio  St.  529.  (Annotated) 
Obstruction;  thronging  back. 
Liability  of  railroad  for  obstructing  drain- 
age from  lot,  see  Appeal  and  Error, 
1314. 
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Eminent  Domain,  217. 

Evidence  on  question  of  damages  by,  see 
Evidence,  1735,  2010. 

Sufficiency  of  evidence  to  show  negligence  in, 
see  Evidence,  2156. 

Municipal  liability  for,  see  Municipal  Cor- 
porations, 454,  456. 

By  railroad  embankment,  see  Railroads, 
II.  f. 

263.  The  creation  of  an  artificial  lake  on 
urban  property,  by  the  construction  of 
walls  and  the  impounding  of  the  water  of 
springs  located  thereon,  is  within  the  rule 
that  no  right  of  action  exists  in  favor  of 
the  owner  of  urban  upland  against  one  who, 
by  artificial  changes  in  the  condition  of 
lower  lots,  interferes  with  the  natural  drain- 
age of  unchanneled  surface  or  percolating 
water.  Shahan  v.  Brown,  43:  792,  60  So. 
891,  179  Ala.  425.  (Annotated) 

264.  The  owner  of  city  property  has  the 
right  to  improve  it  in  such  manner  as  to 
protect  it  from  surface  water  flowing  from 
adjacent  land,  even  to  the  closing  of  a  drain 
which  he  had  constructed  across  it  and 
which  he  discovers  to  be  injurious  to  his 
land,  without  liability  to  the  owners  of  ad- 
joining lands  for  injury  caused  by  the  back- 
ing of  the  water  upon  them.  Levy  v.  Nash, 
20:  155,  112  S.  W.  173,  87  Ark.  41. 

(Annotated) 

265.  The  flow  of  surface  water  which  has 
been  accustomed  in  times  of  heavy  rains  to 
gather  and  flow  along  a  well-defined  chan- 
nel which,  by  frequent  running,  it  has  worn 
or  cut  into  the  soil  so  as  to  have  well-de- 
fined banks,  cannot  be,  obstructed  by  the 
owner  of  the  servient,  to  the  injury  of  the 
dominant,  estate.  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Groves,  22:  802,  93  Pac.  755,  20  Okla. 
101. 

266.  It  is  not  a  reasonable  use  of  one's 
property  to  construct  a  dike  across  a  nat- 
ural drain  upon  farm  lands,  for  the  sole 
purpose  of  preventing  the  flow  of  unpol- 
luted water  from  a  neighbor's  land  in  the 
natural  course  of  drainage,  where  such  flow 
had  theretofore  at  all  times  been  unin- 
terrupted. Flesner  v.  Steinbruck,  34:  1055, 
1.30  N.  W.  1040,  89  Neb.  129. 
Right  to  drain  generally. 

267.  If  an  upper  proprietor  in  the  in- 
terest of  good  husbandry,  and  without  neg- 
ligence, collects  in  a  ditch  surface  water 
which  formerly  spread  over  his  premises, 
and  accelerates  its  flow  in  the  natural 
course  of  drainage  through  a  natural  drain 
onto  the  lands  of  his  neighbor,  he  is  not 
liable  therefor.  Flesner  v.  Steinbruck, 
34:  1055,   130   N.  W.   1040,  89  Neb.   129. 

268.  One  cannot  cut  through  the  edge  of 
a  well  whether  it  is  supplied  by  spring  or 
surface  water,  even  in  the  course  of  natural 
drainage,  for  the  purpose  of  filling  a  water- 
ing place  for  his  stock,  if  the  flow  from  the 
ditch  follows  the  course  of  drainage  onto 
a  neighbor's  property  to  its  injury  Ander- 
son V.  Drake,  27:  250,  123  N.  W.  673,  24 
S.  D.  216. 

269.  The  owner  of  the  servient  estate  is 
not  liable  for  hastening  the  flow  of  surface 
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water  therefrom,  although  it  results  i;  the 
wearing  of  ditches  in  the  dominant  estate. 
Pohiman  v.  Chicago,  M.  &  St.  P.  R.  Co. 
6:  146,  107  N.  VV.  1025,  131  Iowa.  89. 

(Annotated) 

270.  The  doctrine  of  lateral  support  will 
not  prevent  the  owner  of  lower  land  from 
hastening  the  drainage  of  surface  water 
therefrom,  although  the  effect  is  to  draw 
the  water  from  higher  adjoining  land  so 
rapidly  as  to  wear  away  the  soil  and  cut 
ditches  through  it.  Pohiman  v.  Chicago,  M. 
&  St.  P.  R.  Co.  6:  146,  107  N.  W.  1025,  131 
Iowa,   89.  (Annotated) 

271.  An  upper  landowner  is  not  liable  for 
collecting  in  a  ditch  following  the  course  of 
the  usual  flow  of  surface  water,  the  surface 
water  which  formerly  spread  over  the  sur- 
face, and  hastening  its  flow  onto  the  land 
of  the  lower  proprietor.  Manteufel  v.  Wet- 
zel, 19:  167,  114  N.  W.  91,  133  Wis.  619. 

(Annotated) 
Draining    into    Tiraterconrse. 

272.  A  landowner  may,  in  the  reasonable 
use  of  his  land,  drain  the  surface  water 
therefrom  into  a  natural  water  course  there- 
on, and  thus  increase  the  volume  and  ac- 
celerate the  flow  thereof,  without  incurring 
liability  for  damages  to  owners  of  lower 
lands.  Mason  v.  Fulton  County  Comrs. 
24:  903,  88  N.  E.  401,  80  Ohio  St.  151. 

( Annotated ) 

Easement   of  drainage. 

License  to  turn  on  licensor's  land,  see  Li- 
cense, 2,  8. 

Seepage. 

Injury  by  seepage  from  ditch,  see  infra, 
303-309.  . 

Successive  suits  for  injury  by,  see  Action 
OB  Suit,  103. 

Question  for  jury  as  to  negligence  in  re- 
gard to,  see  Trial,  595. 

See  also  supra,  243. 

273.  A  nonriparian  owner  cannot  recover 
damages  for  injuries  to  his  land  by  percola- 
tion from  a  pond  maintained  upon  the 
stream  by  a  riparian  owner  in  the  reason- 
able enjoyment  of  his  property.  Moore  v. 
Berlin  Mills  Co.  11:  284,  67  Atl.  678,  74  N. 
H.  305. 

h.  Subterranean  waters;  springs;  wells. 

Appropriation  of,  see  supra,  229,  230-234. 

Impounding  water  of  spring,  see  supra,  263. 

Pollution  of,  see  supra,  209,  219,  220;  In- 
junction, 221. 

Grant  of  right  to  take  water  from  spring, 
see  infra,  310,  311. 

Prescriptive  right  to  take  water  from 
spring,  see  infra,  313,  321,  325. 

Error  in  exclusion  of  evidence  as  to  dam- 
ages in  action  for  destruction  of  well, 
see  Appeal  and  Erbob,  1228. 

Prejudicial  error  as  to  damages  for  de- 
struction of  well,  see  Appeal  and  Eb- 
BOB,  1561. 

Injury  to  well  by  blasting,  aee  Blasting, 
1,  2;  Trial,  87. 

Injury  to  lateral  support  by  withdrawal 
of  subterranean  water,  see  Eminent 
Domain,  203. 
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Injury  to  wells  and  springs  resulting  from 
construction  of  railroad  right  of  way, 
see  Eminent  Domain,  209. 

Estoppel  to  maintain  injunction  against 
talcing,  see  Estoppe:!,,  101. 

Burden  of  proof  as  to  rights,  see  Evidence, 
592. 

Opinion  evidence  as  to  cause  of  disappear- 
ance of  water  in  well,  see  Evidence, 
1073. 

Injunction  to  restrain  tapping,  by  means  of 
well  in  street,  vein  of  mineral  waters 
on  adjoining  property,  see  Highways, 
18. 

Injunction  against  interference  with  springs 
by  removal  of  surface  support,  see  In- 
junction, 203. 

Enjoining  abstraction  of,  see  Injunction, 
425. 

Sufficiency  of  findings  to  support  injunc- 
tion against  interference  with,  see 
Judgment,  41. 

Presumption  of  license  to  use  well,  see  Li- 
cense, 12. 

Injury  to  gas  well  by  percolation  of  water 
from  abandoned  well  on  adjacent  land, 
see  Mines,  47. 

Proximate  cause  of  destruction  of  well,  see 
Proximate  Cause,  29. 

274.  The  right  to  take  subterranean  wa- 
ter for  use  at  a  distance  cannot  be  deter- 
mined by  the  relative  area  or  value  of  the 
local  lands  and  those  to  which  it  is  to  be 
taken.  Newport  v.  Temescal  Water  Co. 
6:  1098,  87  Pac.  372,  149  Cal.  531. 

275.  The  owner  of  land  on  which  a  new 
spring  breaks  out  may  make  such  use  of 
the  water  as  he  pleases,  notwithstanding 
it  would,  if  unmolested,  cause  a  stream  to 
flow  across  the  land  of  another.  Mason  v. 
Yearwood,  30:  1158,  108  Pac.  608,  58  Wash. 
276.  (Annotated) 

276.  A  statutory  provision  that  the  per- 
son on  whose  lands  spring  water  first  rises 
shall  have  a  prior  right  to  it,  if  capable  of 
being  used  upon  his  lands,  does  not  apply 
to  springs  which  form  the  fountain  heads 
of  living  water  courses.  Miller  v.  Wheeler, 
23:  1065,  103  Pac.  641,  54  Wash.  429. 
Percolating  ivaters  generally. 
Appropriation  of,  see  supra,  232. 

Waste  of,  see  infra,  290. 
Presumption  as  to,  see  Evidence,  669. 
See  also  infra,  286. 

277.  No  action  lies  for  withdrawing  per- 
colating water  from  under  the  surface  of  a 
parcel  of  real  estate  in  the  construction  of 
a  tunnel  of  a  railroad  under  an  adjoining 
street,  the  fee  of  which  is  in  the  public,  al- 
though the  result  is  a  consolidation  of  the 
earth  which  cau.ses  a  settlement  and  crack- 
ing of  the  walls  of  buildings  thereon.  New 
York  Continental  Jewell  Filtration  Co.  v. 
Jones,  37:  193,  37  App.  D.  C.  511. 

278.  An  owner  of  land  who  explores  for 
and  produces  subterranean  percolating  wa- 
ter within  the  boundary  of  his  land  is  lim- 
ited to  a  reasonable  and  beneficial  use  of 
such  water,  when  to  otherwise  use  it  would 
deplete  the  water  supply  of  a  valuable  nat- 
ural    spring     of     another    on    adjoining    or 
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neighboring  land,  and  thereby  materially  in- 
jure or  destroy  such  spring.  Pence  v.  Car- 
ney, 6:  266,  52  S.  E.  702,  58  W.  Va.  296. 

(Annotated) 

279.  Percolating  waters  may  be  taken  for 
use  on  land  other  than  that  where  found, 
if  it  can  be  done  witliout  injury  to  adjoin- 
ing owners  or  prior  appropriators.  Cohen 
V.  La  Canada  Land  &.  Water  Co.  n:  752,  91 
Pac.  584,  151  Cal.  680. 

280.  One  who,  by  long-continued  use  by 
means  of  cuts  and  trenches,  acquires  a  right 
to  take  water  from  a  saturated  stratum 
where  the  water  of  a  subterranean  basin 
flows  therefrom,  may,  in  seasons  of  drought, 
as  against  persons  having  rights  subsequent- 
ly acquired,  sink  wells  in  the  stratum,  and 
pump  water  therefrom,  so  long  as  he  takes 
no  more  than  the  quantity  of  water  to 
which  he  is  entitled.  Barton  v.  Riverside 
Water  Co.  23:  331,  101  Pac.  790,  155  Cal. 
509.  (Annotated) 

281.  That  a  tunnel  for  the  development  of 
water  upon  the  owner's  land  is  begun  and 
constructed  for  a  distance  without  right 
upon  a  neighbor's  land  does  not  give  the 
latter  a  right  to  water  thereby  developed. 
Cohen  v.  La  Canada  Land  &  Water  Co. 
II :  752,  91  Pac.  584,  151  Cal.  680. 
Undergronnd  reservoir. 

Rights    against    appropriator,    see    supra, 

233,  234. 
•Injunction  to  protect  rights  in,  see  Injunc- 
tion, 229. 

Reasonableness  of  use  of,  see  Teial,  641. 

See  also  infra,  290. 

282.  That  a  stratum  of  gravel  underlying 
the  surface  of  a  parcel  of  real  estate  from 
which  the  owner  secures  a  water  supply,  all 
of  which  is  necessary  to  his  uses,  receives 
its  water  from  two  sources,  does  not  entitle 
a  stranger  to  exhaust  one  of  the  sources  on 
the  theory  that  some  of  the  water  comes 
from  the  other  source.  Miller  v.  Bay  Cities 
Water  Co.  27:  772,  107  Pac.  115,  157  Cal. 
256. 

283.  A  landowner  cannot  constitutionally 
be  forbidden  by  the  legislature  from  pump- 
ing water  or  gas  arising  therefrom  from 
wells  located  on  his  property,  which  reach 
a  common  reservoir,  absolutely  or  merely 
because  he  thereby  interferes  with  the  flow 
of  water  from  his  neighbor's  well.  Hathorn 
V.  Natural  Carbonic  Gas  Co.  23:  436,  87  N. 
E.  504,  194  N.  Y.  326. 
Subterranean  streams. 

284.  The  right  of  a  landowner  to  the 
water  in  an  underground  channel  does  not 
depend  upon  the  water  being  under  pres- 
sure, but  upon  the  question  whether  or  not 
the  water  comes  to  him  in  a  natural  de- 
fined flow  so  as  to  constitute  a  part  and 
parcel  of  his  land.  Miller  v.  Bay  Cities 
Water  Co.  27:  772,  107  Pac.  115,  157  Cal. 
256. 

285.  If  underground  water  flows  in  a  de- 
fined channel  into  a  well  supplying  a  stream 
above  ground,  but  the  existence  and  course 
of  that  channel  are  not  known  and  cannot 
be  ascertained  except  by  excavation,  the 
lower  riparian  proprietors  on  the  banks  of 
the  stream  have  no  right  of  action  for  the 
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abstraction,  of  the  underground  water. 
Bradford  Corporation  v.  Ferrand,  2  B.  R.  C. 
980,  [1902]  2  Ch.  655.  Also  Reported  in 
71  L.  J.  Ch.  N.  S.  859,  51  Week.  Rep.  122, 
87  L.  T.  N.  S.  388,  18  Times  L.  R.  830,  67 
J.  P.  21.  (Annotated) 

286.  That  water  comes  into  a  spring  and 
into  a  well  sunk  on  an  adjoining  tract  of 
land  through  well-defined  crevices  in  the 
rock,  and  that  when  waters  are  pumped  in 
large  quantities  from  the  well  the  supply 
at  the  spring  diminishes  and  finally  ceases, 
do  not  shew  the  existence  of  an  under- 
ground stream  with  a  well-defined  channel, 
but  rather  that  both  the  well  and  spring 
derive  their  supply  from  percolating  waters. 
Pence  v.  Carney,  6:  266,  52  S.  E.  702,  58  W. 
Va.  296. 

Artesian  \irells. 

Injunction    against    interference    with,    see 

Appeal  and  Error,  802. 
See  also  infra,  291-294. 

287.  A  grantee  of  land  containing  an  ar- 
tesian well,  whose  conveyance  is  expressly 
made  subject  to  the  rights  of  persons  who 
had  been  granted  rights  in  the  water,  can- 
not deprive  such  persons  of  their  rights, 
although  the  well  is  fed  entirely  by  percola- 
tion. Charon  v.  Clark,  17:  647,  96  Pac.  1040, 
50  Wash.  191.  (Annotated) 

288.  Grantees  of  specific  quantities  of 
water  flowing  from  an  artesian  well  take  in 
the  order  of  the  grants,  so  that  the  first 
grantee  will  be  entitled  to  the  entire  quanti- 
ty granted  to  him,  although  the  aggregate 
amount  granted  exceeds  the  supply.  Charon 
V.  Clark,  17:  647,  96  Pac.  1040,  50  Wash.  191. 
Waste. 

Constitutionality  of  statute  forbidding 
wasteful  pumping  of  mineral  water,  see 
Constitutional  Law,  188. 

Injunction  against,  see  Injunction,  233, 
234. 

Who  may  maintain  action  to  enforce  stat- 
ute forbidding  injurious  pumping  of 
water  and  gas  from  common  reservoir, 
see  Parties,  136;  State,  13. 

Partial  validity  of  statute  forbidding  waste- 
ful pumping  of  mineral  water  and  gas, 
see  Statutes,  55. 

289.  The  mere  temporary  pumping  to  a 
reasonable  extent  of  percolating  water  from 
a  well  being  sunk  by  the  owner  of  land 
within  his  boundary  in  good  faith  for  the 
purpose  of  completing  the  well  for  legiti- 
mate use,  and  the  casting  of  such  water 
upon  the  land  of  such  owner,  is  not  such 
unreasonable  use  or  waste  of  the  water  as 
will  sustain  an  injunction  against  such 
temporary  pumping,  notwithstanding  it 
may  temporarily  decrease  the  supply  of 
water  to  a  valuable  natural  spring  of  an- 
other on  adjacent  or  neighboring  land. 
Pence  v.  Carney,  6:  266,  52  S.  E.  702,  58  W. 
Va.   296.  (Annotated) 

290.  A  landowner  may  constitutionally  be 
forbidden  by  the  legislature  to  pump  from 
wells  located  on  his  property  mineral  water 
from  a  common  reservoir  reached  thereby, 
for  the  purpose  of  securing  gas  arising  there- 
from for  sale,  and  to  waste  the  water  to  the 
injury  of  the  interests  of  the  public  and  of 
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the  owners  of  springs  on  neighboring  lands. 
Hathorn  v.  Natural  Carbonic  Gas  Co.  23: 
436,  87  N.  E.  504,  194  N.  Y.  326. 

(Annotated) 
Use  for  public  purpose. 
Estoppel  to  maintain  injunction  against,  sec 
ESTOPPFX,  161. 

291.  A  water  company  which  has  sunk 
artesian  wells  on  lands  to  which  it  has  ac- 
quired title,  situated  over  an  underground 
basin  from  which  a  hundred  or  more  ar- 
tesian wells  on  lands  of  adjoining  owners 
draw  their  supply,  is  without  right  to  de- 
prive such  owners,  or  any  of  them,  of  water, 
by  the  use  of  artificial  force  in  pumping  the 
water  in  the  artesian  basin  to  a  low  level, 
in  order  that  it  may  supply  a  neigliboring 
community  with  water  as  merchandise. 
Erickson  v.  Crookston  Waterworks,  P.  & 
L.  Co.  8:  1250,  111  N.  W.  391,  100  Minn.  481. 

292.  The  withdrawal  by  means  of  artesian 
wells  of  percolating  underground  waters  by 
a  municipality  for  the  purpose  of  supplying 
its  inhabitants  at  a  distance  with  water, 
which  but  for  its  interception  would  have 
reached  and  benefited  the  lands  of  anotlier, 
to  such  an  extent  as  to  damage  such  land 
for  agricultural  and  other  legitimate  uses 
to  which  it  had  been  put,  renders  the  city 
liable  for  the  damages  so  sustained,  since 
such  waters  cannot  be  withdrawn  for  uses 
not  connected  with  any  beneficial  enjoyment 
of  the  land  whence  they  are  taken  to  the 
injury  of  the  rights  of  adjoining  landowners 
to  a  reasonable  user  thereof.  Meeker  v. 
East  Orange  (N.  J.  Err.  &  App.)  25:  465, 
74  Atl.  379,  77  N.  J.  L.  623.       (Annotated) 

293.  A  water  company  engaged  in  sup- 
plying the  inhabitants  of  a  city  with  water 
for  domestic  and  municipal  purpo.ses  should 
not  be  limited  in  the  use  of  artesian  water 
so  as  not  to  lower  the  head  of  water  in  the 
well  of  a  private  owner,  more  tlian  50  feet 
from  the  surface,  beyond  which  point  artifi- 
cial power  is  necessary  for  pumping,  if  it 
is  reasonably  necessary  for  the  water  com- 
pany, in  order  to  supply  the  municipality 
with  water  for  such  purposes,  to  reduce  the 
head  of  water  below  that  point.  Erickson  v. 
Crookston  Waterworks  P.  &  L.  Co.  17:  650, 
117  N.  W.  435,  105  Minn.  182. 

294.  That  water  is  pumped  by  a  corpora- 
tion from  an  artesian  basin  for  the  purpose 
of  supplying  the  inhabitants  ot  a  city  with 
water  for  domestic  purposes  does  not  con- 
stitute an  artificial  taking,  as  distinguished 
from  the  right  enjoyed  by  private-well  own- 
ers, but  both  stand  upon  the  same  basis, 
subject  to  the  rule  of  correlative  rights. 
Erickson  v.  Crookston  Waterworks  P.  &  L. 
Co.  17:  65c,  117  N.  W.  435,  105  Minn.  182. 


i.  Irrigation;  ditches;  water  rights. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Prior  appropriation  for  irrigation  purposes, 

see  supra,   II.   f. 
Pollution   of    water   rendering   it   unfit   for 

irrigation,  see  supra,  222,  223. 
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Recovery  of  unreasonable  rates,  see  Assump- 
sit, 29;   Evidence,  2030. 

Reasonableness  of  rates  charged  by  irriga- 
tion company  as  judicial  question,  see 
Courts,  95. 

Notice  of  proceedings  to  condemn  right  of 
way  for  irrigating  ditch,  see  Constitu- 
tional Law,  595. 

Definiteness  of  contract  as  to,  see  Con- 
tbacts,  155. 

Validity  of  contract  as  to,  see  Cojstbacts, 
407. 

Restrictive  covenant  as  to  amount  of  water 
or  power  to  be  used  by  grantees,  s«'e 
Covenants  and  Conditions,  27. 

Right  of  way  for  irrigation  ditch  as  breach 
of  covenant,  see  Covenants  and  Co.n- 
DiTioN,  58,  60,  61;  Vendob  and  Pur- 
chaser, 11. 

Easement  for  public  sewer  as  within  cove- 
nant against  encumbrances  in  deed  of 
property,  see  Covenants  and  Condi- 
tions, 59. 

Covenant  for  sale  of  irrigation  right,  see 
Covenants  and  Conditions,  120. 

Damages  for  injury  to  water  rights,  see 
Damages,  III.  k,  3. 

Damages  for  breach  of  contract  to  furnish 
water  for  irrigation,  see  Damages,  12], 
122;  Evidence,  1740. 

Exercise  of  eminent  domain  for  irrigation 
purposes,  see  Eminent  Domain,  15, 
106-108. 

Estoppel  to  enjoin  destruction  of  lake,  see 
Estoppel,  160. 

Burden  of  proof  as  to  rights,  see  Evidence, 
592. 

Evidence  as  to  consent  to  discharge  of  water 
from   ditch,   see  Evidence,    1803. 

Use  of  highway  by  abutting  owner  to  carry 
water  for  irrigation  purposes,  see  High- 
ways, 19. 

Injunction  as  to  water  rights  generally,  see 
Injunction,  I.  f. 

Landlord's  agreement  to  furnish  water  to 
irrigate  crops,  see  Landlord  and  Ten- 
ant, 21. 

Mandamus  to  compel  delivery  of  water  to 
stockholder  in  irrigation  company,  see 
Mandamus,  70. 

Rights  as  to,  passing  by  foreclosure  sale, 
see  Mortgage,   126,   127. 

Joinder  of  customers  of  ditch  company  in 
suit,  see  Parties,  149. 

Place  for  recording  contract  for,  see  Re-- 
coBDiNO  Laws,  1.  ^ 

Power  of  Federal  government  to  construct 
irrigation  works,  see  United  States,  1. 

Personal  liability  of  purchaser  of  land  on 
contract  with  irrigation  company  under 
which  it  is  supplied  with  water,  see 
Vendob  and  Pubchaseb,  12. 

295.  The  right  of  one  owning  land  on  a 
slough  adjoining  a  river,  the  waters  of 
which  interchange  according  to  which  has 
at  the  tiine  the  higher  level,  to  take  water 
therefrom  for  purposes  of  irrigation,  is  equal 
to  that  of  one  owning  land  on  the  main 
stream,  below  its  connection  with  the  slough. 
Turner  v.  James  Canal  Co.  22:  401,  99  Pac. 
620,  155  Cal.  82. 
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296.  That  the  water  of  a  slough  is  stag- 
nant for  a  large  part  of  the  year  except 
when  it  is  fed  by  the  flood  waters  of  neigh- 
boring rivers  does  not  deprive  the  owner  of 
land  bordering  on  it  of  the  right  to  take 
water  therefrom  for  purposes  of  irrigation. 
Turner  v.  James  Canal  (Jo.  22:  401,  99  Pac. 
520,  155  Cal.  82. 

297.  The  owner  of  land  on  a  slough  which, 
for  a  considerable  portion  of  each  year,  is 
connected  with  a  neighboring  river,  has, 
during  the  time  of  such  connection,  the 
right,  as  against  the  owners  of  land  lower 
down  the  stream,  to  take  water  for  the  ir- 
rigation of  his  land  from  any  convenient 
point  on  the  river,  whether  the  point  of 
diversion  is  upon  his  own  land  or  not,  so 
long  as  he  takes  no  more  than  his  reason- 
able share  of  the  water,  and  uses  it  upon 
his  riparian  land  without  unreasonable 
waste,  even  though  it  is  carried  over  inter- 
vening nonriparian  lands.  Turner  v.  James 
Canal  Co.  22:  401,  99  Pac.  520,  155  Cal.  82. 

298  The  right  to  have  water  flow  from 
the  canal  of  a  water  company  through  a 
lateral  ditch  for  the  irrigation  of  land  un- 
der an  agreement  by  which  the  company  is 
to  furnish  the  water  for  that  purpose  is  a 
servitude  upon  the  ditch  and  upon  the  can- 
al, is  an  appurtenance  to  the  land,  and  is 
real  property.  Stanislaus  Water  Co.  v. 
Bachman,  15:  359,  93  Pac.  858,  152  Cal.  716. 

299.  The  owner  of  water  used  for  irriga- 
tion purposes  does  not  lose  the  right  to 
utilize,  even  by  diverting  it  to  other  land 
owned  by  him,  a  portion  which  has  not  been 
consumed  on  his  property,  but  has  been 
permitted  to  flow  onto  adjoining  property, 
by  the  fact  that  the  owner  of  the  latter  has 
collected  it  in  a  ditch  for  many  years  and 
applied  it  to  the  irrigation  of  his  property. 
Burkart  v.  Meiberg,  6:  H04,  86  Pac.  98,  37 
Colo.  187. 

Extent  of  use  generally. 

300.  No  valid  appropriation  can  be  made 
by  gathering  siirplus  water  as  it  flows  over 
the  surface  from  adjoining  property  upon 
which  it  has  been  spread  for  irrigation  pur- 
poses, 80  as  to  entitle  the  appropriator  to 
contest  the  right  of  the  owner  of  the  water 
right,  after  he  has  sold  the  land  on  which 
the  water  was  used,  to  gather  this  surplus 
for  use  on  other  property  belonging  to  him. 
Burkart  v.  Meiberg,  6:  1104,  86  Pac.  98,  37 
Colo.  187.  (Annotated) 
For  tirhat  lands  xrater  may  be  taken. 

301.  An  occupant  of  unsurveyed  public 
land  which  he  has  entered  with  the  intent 
of  procuring  the  government  title  thereto 
is  an  owner  within  the  meaning  of  that 
term  in  the  charter  of  an  irrigation  com- 
pany which  is  organized  to  procure  a  sup- 
ply of  water  and  distribute  it  among  its 
stockholders,  for  use  tipon  lands  owned  by 
them.  Miller  v.  Imperial  Water  Co.  24:  372, 
303  Pac.  227,  156  Cal.  27. 

302.  The  act  of  Congress  of  June  17, 
1902,  to  provide  for  the  construction  of  ir- 
rigation work.9,  permits  the  irrigation  of 
lands  held  in  private  ownership,  by  pro- 
viding for  a  charge  upon  the  lands  which 
may  be  irrigated  with  waters  from  an  irri- 
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gation    project,    and    limiting    the    size    of 

tract  held   in   private  ownership   for   which 

water     may     be     sold.     Burley     v.     United 

States,  33:807,  179  Fed.  1,  102  C.  C.  A.  429, 

Rights  in   ditches   or  canals. 

Prescriptive  right  to  maintain,  see  infra, 
323. 

Easement  in,   see   Easements,   2,   37,  72. 

Injunction  against,  see  Injunction,  216. 

See  also  supra,  251 

Liability  for  injury  by  seepage  or  dis- 
charge. 

Successive  suits  for  nuisance  caused  by  seep- 
age, see  Action  or  Suit,  103. 

Prejudicial  error  in  instruction  in  action 
for,  see  Appeal  and  Error,  1319. 

Remedy  in  case  of  injury  to  land  by  seep- 
age, see  Case,  23.  v 

Evidence  as  to,  see  Evidence,  2006. 

Joint  liability,  see  Joint  Creditors  and 
Debtors,  18. 

Time  within  which  action  for  injuries  must 
be  begun,  see  Limitation  of  Actions, 
205. 

Seepage  as  nuisance,  see  Nuisances,  50. 

303.  The  liability  of  insurers  does  not  at- 
tach to  persons  conveying  water  in  ditches 
for  irrigation  purposes ;  nor  are  they  lia- 
ble for  injuries  to  adjoining  property,  not 
attributable  to  some  fault  or  neglect  on 
their  part.  Howell  v.  Big  Horn  Basin 
Colonization  Co.  1:596,  81  Pac.  785,  14  Wyo. 
14. 

304.  Failure  of  a  statute  specifically  to 
require  the  observance  of  care  in  construct- 
ing and  grading  the  bottom  of  an  irrigation 
ditch  will  not  exempt  the  owner  from  lia- 
bility for  injury  to  adjoining  lands  through 
seepage  caused  by  negligence  in  that  re- 
spect. Howell  V.  Big  Horn  Basin  Colo- 
nization Co.  i:  596,  81  Pac.  785,  14  Wyo.  14. 

305.  The  owner  of  an  irrigation  ditch  is 
liable  for  the  injury  done  by  wilfully  and 
knowingly  discharging  water  therefrom 
tlirougii  spillways  upon  adjoining  property. 
Howell  V,  Big  Horn  Basin  Colonization  Co. 
i:  596,  81  Pac.  785,  14  Wyo.  14. 

(Annotated) 

306.  Constructing  an  irrigation  ditch 
through  sand  banks,  and  forming  the  bot- 
tom by  sand  and  gravel  loosely  scraped  to- 
gether, and  permitting  such  condition  to 
continue  after  notice  of  its  insufficiency,  by 
reason  of  which  the  water  seeps  through  the 
bottom  to  the  injury  of  adjoining  land,  is 
evidence  of  negligence.  Howell  v.  Big 
Horn  Basin  Colonization  Co.  i:  596,  81  Pac. 
785,  14  Wyo.  14. 

307.  A  portion  of  a  gulch,  which,  by 
means  of  a  dam,  is  converted  into  a  section 
of  an  irrigation  ditch,  in  which  the  water 
stands  over  an  area  2,000  feet  long,  nearly 
400  feet  wide  and  in  places  12  or  15  feet 
deep,  and  the  connection  between  which  and 
the  outlet  ditch  can  be  closed  so  that  it  can 
be  used  as  a  storage  place,  is  a  reservoir, 
within  the  meaning  of  a  statute  providing 
that  owners  of  reservoirs  shall  be  liable  for 
leakage  therefrom.  Howell  v.  Big  Horn 
Basin  Colonization  Co.  1:  596,  81  Pac.  785, 
14  Wyo.   14. 
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308.  A  landowner  waives  his  ri,s;ht  to  re- 
cover for  the  injury  done  to  his  land  by  the 
casting  of  water  thereon  by  authorizing  and 
directing  the  defendant  to  cast  it  there. 
Howell  V.  Big  Horn  Basin  Colonization  Co. 
i:  596,  81  Pac.  785,  14  Wyo.  14. 

309.  One  whose  land  is  injured  by  seepage 
from  an  irrigation  ditch,  not  intentionally 
caused  by  its  owner,  can  recover  damages 
therefor  only  by  showing  that  the  ditch  was 
negligently  made  or  used.  Fleming  v.  Lock- 
wood,  14:  628,  92  Pac.  962,  36  Mont.  384. 
Measurement    of    urater    right. 

See  Bupra,  131. 

j.  Contract  or  grant. 

(Bee   also   sSme  heading   in  Digest   L.R.A. 

1-10.) 

Severance  from  upland,  see  supra,  144,  145. 
Construction    of    deed    conveying    right    of 

flowage,  see  Deieds,  45. 
Right  of  assigns  of,  to  benefit  of  clause  in 

deed  giving  privilege  to  take  water  from 

spring,  see  Deeds,  28. 

310.  The  right  under  a  conveyance  of  the 
privilege  of  taking  water  from  a  spring 
for  use  on  land  of  the  grantee  is  not  affected 
by  the  fact  that  the  pump  to  draw  the 
water  is  located  on  land  other  than  that 
to  which  the  privilege  attaches.  Cram  v. 
Chase,  43:  824,  85  Atl.  642,  35  R.  I.  98. 

311.  A  conveyance  by  a  man  to  his 
daughter,  who  is  running  a  boarding  house 
on  land  which  he  conveys  to  her,  of  a  privi- 
lege to  take  water  from  a  spring  on  his 
remaining  land  "as  occasion  may  require," 
does  not  limit  the  right  to  the  manner  of 
use  then  in  existence,  but,  although  the  cus- 
tom has  been  to  take  the  water  in  pails  and 
barrels,  she  may  draw  the  water  to  her 
premises  by  a  pump  connected  with  the 
spring  by  a  pipe;  at  least,  where  the  par- 
ties have  acquiesced  in  such  construction 
for  many  years.  Cram  v.  Chase,  43:824,  85 
Atl.  642,  35  R.  I.  98.  (Annotated) 

fc.  Adverse  use;  prescription. 

(See  also  same  heading  in  Digest  L.R.A. 

1-70.) 

Prescriptive  right  to  maintain  dam  across 
floatable  stream,  see  supra,  54. 

Prescriptive  right  to  obstruct  navigation, 
see  supra,  107. 

Effect  of  adverse  possession  of  shore  land  to 
vest  title  to  accretions,  see  Adverse 
Possession,   75. 

Prescriptive  right  to  cast  sawdust  into 
stream,  see  Fisheries,  5. 

Acquiring  exclusive  right  of  fishery  by  pre- 
scription, see  Fisheries,  16,  17. 

312.  Rights  may  be  acquired  in  a  stream 
by  prescription  which  to  some  extent  will 
interfere  with  what  would  otherwise  be  the 
natural  rights  of  other  proprietors,  both 
below  and  above.  John  White  &  Sons  v. 
White,  3  B,  R.  C.  552,  [1906]  A.  C.  72. 
Also  Reported  in  75  L.  J.  P.  C.  N.  S.  14, 
04  L.  T.  N.  S.  64. 
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313.  A  county  may  gain  a  prescriptive 
right  to  the  water  from  springs  in  a  high- 
way by  developing  the  springs,  gathering 
the  water  into  troughs,  and  using  it  for 
the  accommodation  and  convenience  of  the 
traveling  public  for  tlie  prescriptive  period, 
where  the  water  was  subject  to  appropria- 
tion. Kiser  v.  Dougla.s  County,  41:  1066, 
126  Pac.  622,  70  Wash.  242.       (Annotated) 

314.  Diversion  by  a  common  proprietor  of 
water  from  a  running  stream  or  a  lake  is 
presumed  to  be  injurious  to  the  other  pro- 
prietors, and  therefore  adverse,  so  as  to 
ripen  into  right  if  continued  for  the  statu- 
tory period.  Kennedy  v.  Nilcs  Water  Sup- 
ply Co.  43:  836,  139  N.  W.  241,  173  Mich. 
474. 

315  Use  of  water  by  a  lower  riparian 
owner  without  a  recognition  by  the  upper 
owner  of  the  right  is  not  adverse  to  the 
latter.  Harrington  v.  Demaris,  i:  756,  77 
Pac.  603,  46  Or.  HI. 

316.  The  right  of  a  riparian  owner  to  the 
flow  of  the  stream  through  his  land  is  not 
affected  by  adverse  use  where  the  use  shown 
is  not  sufficient  to  enable  the  one  making 
it  to  invoke  the  statute  of  limitations  in 
his  favor.  Harrington  v.  Demaris,  i:  756, 
77  Pac.  603,  46  Or.  111. 

317.  A  prescriptive  right  to  water  cannot 
be  acquired  by  merely  accepting  and  using 
it  when  it  is  allowed  to  flow  into  one's 
ditch  by  the  original  owner,  who  makes  ex- 
clusive use  of  it  whenever  he  chooses  to 
dx)  so.  Smith  Canal  or  Ditch  Co.  v.  Colo- 
rado Ice  &  Storage  Co,  3:  11 48,  82  Pac.  940, 
34   Colo.   485. 

318.  A  right  to  conduct  water  through  a 
culvert  under  the  surface  of  a  highway  may 
be  acquired  by  prescription  against  the 
owner  of  the  fee,  when  so  used  as  to  impose 
no  hindrance,  inconvenience,  or  expense 
upon  the  public.  Terre  Haute  &  I.  R.  Co.  v. 
Zehner,  3:  277,  76  N.  E.  169,  166  Ind.  149. 

319.  No  prescriptive  right  to  water  in  a 
stream  can  be  secured  against  a  prior  ap- 
propriator  so  long  as  the  supply  is  adequate 
for  both  uses.  Miller  v.  Wheeler,  23:  1065, 
103  Pac.  641,  54  Wash.  429. 

320.  A  right  to  flow  land  by  a  milldam 
may  be  secured  by  interrupted  continuous 
adverse  possession  and  usen  Gross  v. 
Tones,  32:  47,   122  N.  W.  681,  85  Neb.  77. 

321.  One  who  uses  water  flowing  from 
springs  on  another's  land,  through  a  ditch 
constructed  to  connect  it  with  his  own  land, 
for  a  period  sufficient  to  secure  an  easement 
in  the  land  of  another,  has  a  prescriptive 
right  to  such  flow.  Mason  v.  Yearwood, 
30:  1 158,  108  Pac.  608,  58  Wash.  276. 

322.  To  establish  a  prescriptive  right  on 
the  part  of  a  city  to  make  use  of  water 
mains  for  a  purpose  not  included  in  the 
grant  of  an  easement  in  land  for  their  ac- 
commodation, the  owner  of  the  fee  must 
know  or  be  chargeable  with  knowledge  of 
the  wrongful  use.  Cray  v.  Cambridge, 
2:  976,  76  N.  E.  195,  189  Mass.  405. 

(Annotated) 

323.  That  a  canal  to  convey  water  to  a 
mill  and  to  irrigate  land  was  constructed 
imder  a  parol  license  does  not  prevent  its 


WATEES,  III.  a. 


2791 


use  for  the  prescriptive  period  from  ripen- 
ing into  a  easement,  if  it  was  used  and 
maintained  under  claim  of  rigiit  in  the 
same  manner  as  though  it  was  constructed 
over  land  belonging  to  the  owner  of  the 
ditch.  Holm  v.  Davis,  44:  89,  125  Pac.  403, 
41  Utah,  200.  (Annotated) 

324.  Taking  water  from  a  lake  through  a 
pipe  of  a  given  size,  for  the  prescriptive 
period,  confers  only  the  right  to  take  water 
which  will  flow  through  the  pipe  at  the  level 
at  which  it  has  been  maintained,  and  not 
a  right  to  keep  the  pipe  full  by  lowering 
it  as  the  level  of  the  lake  recedes.  Ken- 
nedy v.  Niles  Water  Supply  Co.  43:  836,  139 
N.   W.  241,   173  Mich.   474. 

325.  One  who  has  secured  by  prescription 
the  right  to  the  water  flowing  from  an- 
other's spring  has  no  right  to  an  increase  in 
the  flow  of  the  spring  beyond  that  to  which 
his  prescriptive  right  attached.  Mason  v. 
Yearwood,  30:  1158,  108  Pac.  608,  58  Wash. 
276. 

Obstmction;    overflow^. 
Estoppel  by  claiming  prescriptive  right  to 
flood  adjoining  land,  see  Estoppel,  253. 
See  also  Adverse  Possession,  8. 

326.  No  prescriptive  right  to  flood  lands 
with  the  overflow  water  of  a  creek  is  es- 
tablished where  the  overflow  occurred  only 
occasionally  for  a  long  series  of  years,  and 
the  first  time  it  seriously  affected  the  land 
a  levee  was  constructed  against  it,  which 
the  landowner  had  attempted  to  repair 
within  the  limitation  period  so  as  to  show 
his  objection  to  the  flow  of  the  water. 
Wills  V.  Babb,  6:  136,  78  N.  E.  42,  222  111. 
95. 

Maintenance  of  artificial  condition. 
Right  to  have  dam  maintained,  see  Ease- 
ments, 53-55,  81. 
See  also  supra,  138,  139. 

327.  The  mere  fact  that  for  a  long  period 
of  time  it  has  been  the  custom  of  the  own- 
ers of  mills  along  a  stream  to  run  them 
only  during  the  working  hours  of  the  day, 
by  reason  of  which  the  lower  owners  have 
gratuitously  received  the  benefit  of  the  pond 
of  an  upper  mill  owner  which  stored  the 
water  of  the  stream  during  the  idle  hours 
and  let  it  all  down  during  the  working 
hours,  does  not  give  them  a  right  to  insist 
on  his  continuance  of  such  practice,  so  as 
to  prevent  his  running  his  wheels  through- 
out the  twenty-four  hours.  Mason  v.  Whit- 
ney, 7:  289,  78  N.  E.  881,  193  Mass.  152. 

328.  One  who,  after  maintaining  a  mill- 
dam  for  more  than  forty  years,  sells  land 
upon  and  under  the  pond  for  the  establish- 
ment of  an  ice  business  for  which  the  con- 
tinued maintenance  of  the  pond  is  necessary, 
will  not  be  permitted  subsequently  to  re- 
move the  dam,  or  sell  it  to  another  for  re- 
moval, for  the  reason  that  the  sale  made  the 
artificial  condition  the  natural  one.  Mar- 
shall Ice  Co.  V.  La  Plant,  12:  1073,  111  N. 
W.  1016.  136  Iowa,  621. 

329.  A  riparian  owner  who  has  lost  by 
grant  or  prescription  the  right  to  have  the 
water  flow  from  his  property  in  its  natural 
manner  has  no  right  to  insist  that  the  orig- 
inal condition  shall  be  restored,  as  against 
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the  rights  of  a  riparian  owner  who  secured 
his  rights  with  reference  to,  and  is  benefited 
by,  the  changed  condition,  although  the  lat- 
ter has  no  prescriptive  rights.  Marshall  Ice 
Co.  V.  La  Plant,  12:  1073,  111  N.  W.  1016, 
136  Iowa,  621. 

330.  A  canal  company  which,  under  statu- 
tory authority,  has  constructed  and  main- 
tained for  more  than  forty  years  a  channel 
to  feed  the  waters  of  a  lake  into  its  canal, 
may  abandon  and  close  the  channel,  thereby 
causing  the  water  of  the  lake  to  seek  its 
former  outlet,  without  liability  for  conse- 
quential injuries  to  lands  not  abutting  on 
the  channel,  but  which  had  been  relieved 
by  it  from  a  burden  which  they  formerly 
bore.  Lake  Drummond  Canal  &  W.  Co.  v. 
Burnham,  17:  945,  60  S.  E.  650,  147  N.  C. 
41.  (Annotated) 
Surface  ^vater. 

331.  The  turning  of  surface  water  onto 
adjoining  property  under  permission  of  its 
owner  will  not  ripen  into  a  prescriptive 
right.  Jones  r.  Stover,  6:  154,  108  N.  W. 
112,  131  Iowa,  119. 

Pollution  of  stream. 
See  supra,  123. 

III.  Water  supply. 

a.  In  general;  exclusive  privilege. 

(See  also  same  heading  in  Digest  L.R.A. 
1-tO.)  • 

Right  to  take  water  for  public  water  supply, 
see  supra,  184. 

Appropriation  of  water  for  public  supply, 
see  supra,  241,  242,  250. 

Right  of  public  service  corporation  to 
change  point  of  diversion,  see  supra, 
250. 

Use  of  subterranean  water  for  public  pur- 
poses,   see   supra,    291-294. 

Prescriptive  right  to  make  use  of  water 
mains  for  purpose  not  included  in  grant 
of  easement  for  their  accommodation, 
see  supra,  322. 

Protection  of  public  water  supply  from 
pollution,   see  supra,  I.  c,  7. 

Forbidding  use  of  polluted  water  supply, 
see  CoNSTrruTioNAL  Law,  350 ;  Coubts, 
75;  Parties,  163,  165,  166. 

Validity  of  appraisal  of  waterworks  plant 
which  city  has  elected  to  purchase,  see 
Arbitration,  10,  11. 

As  to  issue  of  water  bonds,  see  Bonds,  76, 
91-94. 

Validity  of  contract  for  supply,  see  Con- 
stitutional Law,  165. 

Definiteness  of  contract  between  water  com- 
pany and  municipality,  see  Contracts, 
154. 

Right  to  incorporate  companies  for  purpose 
of  diverting  water  from  streams  and 
storing  and  selling  it,  see  Corpora- 
tions,  12. 

Measure  of  damages  on  condemnation  of 
plant  of  water  works  company,  see 
Damages,  527. 

Exercise  of  eminent  domain  for  purpose  of 
supplying  public  with,  see  Eminent  Do- 
main, I.  d,  3. 
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Presumptions  and  burden  of  proof  in  pro- 
ceeding to  condemn  property  for  public 
water  supply,  see  Evidence,  663. 

Measure  of  compensation  for  land  taken  for, 
see  Damages,  537,  538. 

Evidence  to  show  value  of  tract  taken  for 
public  water  supply,  in  action  for  com- 
pensation, see  Evidence,  1695. 

Right  of  water  company  to  condemn  land 
for  use  of  railroad,  see  Eminent  Do- 
main,   84. 

Right  of  water  company  to  condemn  land 
for  switch  connection  with  railroad, 
see  Eminent  Domain,  48. 

Supply  of  water  to  public  for  commercial 
and  manufacturing  purposes  as  public 
use,  see  Eminent  Domain,  111. 

Water  mains  as  additional  servitude  on 
highway,  see  Eminent  Domain,  300. 

Refusal  of  injunction  against  taking  by 
public  service  corporation  of  subter- 
ranean waters,  see  Estoppel,  161. 

Presumption  as  to  negligence  from  breaking 
of  water  tank,  see  Evidence,  448. 

Expert  evidence  of  value  of  land  as  source 
of   water  supply,   see   Evidence,   1126. 

Stand  pipe  as  fixture,  see  Fixtures,  21. 

Right  to  place  water  pipes  or  cdnduits  be- 
neath surface  of  street,  see  Highways, 
44,  51,  52. 

Injunction  to  prevent  entry  on  land  to  lay 
water  mains,  see  Injunction,  188. 

EflFect  on  liability  of  insurer  of  fact  that 
at  time  of  fire  water  supply  system  was 
useless,  see  Insurance,  858. 

Mandamus  to  trustees  of  water  district,  see 
Mandamus,  48. 

Lien  on  property  benefited  for  water  pipe 
laid  across  land  belonging  to  third  per- 
son, see  Mechanics'  Liens,  51. 

Effect  of  foreclosure,  on  contract  with  water 
company,  see  Mortgage,  90. 

Municipal  purchase  or  ownership  of  water- 
works, see  Municipal  Corporations, 
IL  f,  2. 

Partial  invalidity  of  ordinance  granting 
franchise  for  use  of  streets,  see  Munic- 
ipal Corporations,  82. 

Partial  invalidity  of  ordinance  for  furnish- 
ing water  to  city,  see  Municipal  Cor- 
porations, 82,  83. 

Contract  of  municipality  to  deliver  bonds  to 
one  advancing  money  for  water  system, 
see  Municipal  Corporations,  238. 

Exceeding  debt  limit  in  contract  for  water 
supply,  see  Municipal  Corporations, 
278. 

Injunction  against  maintenance  of  nuisance 
within  water  shed  from  which  munic- 
ipal water  supply  is  taken,  see  Nui- 
sances,   139. 

Validity  of  assessment  for,  see  Public  Im- 
provements, 68. 

Repeal  of  municipal  charter  conferring  pow- 
er to  take  property  for,  see  Statutes, 
351. 

Tax  on  water  company,  see  Taxes,  18,  113- 
115,  259. 

Taxation  of  water  works  owned  by  city, 
see  Municipal  Corporations,  496. 
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Sufficiency  of  finding  as  to  dedication  of  wa- 

t«T  for  public  use,  see  Trial,  1107. 
See  also  supra,  44. 

332.  A  water  company  taking  the  benefit 
of  a  contract  between  a  town  and  its  pro- 
moters is  bound  by  the  obligations  of  the 
contract.  Robbins  v.  Ban<ror  R.  &  Electric 
Co.  i:  963,  62  Atl.   136,   100  Me.  496. 

333.  The  primary  duty  of  fencing  or  pro- 
tecting from  contamination  and  impurities 
the  waters  of  a  ditch  through  which  a  mu- 
nicipality derives  its  water  supply  rests 
upon  the  municipality,  and  not  upon  the 
owner  of  the  lands  traversed  by  the  ditch. 
Bellevue  v.  Daly,  15:  992,  94  Pac.  1036,  14 
Idaho,  545.  (Annotated) 

334.  Furnishing  water  for  the  use  of  a 
city  and  its  inhabitants  is  not  a  sovereign 
governmental  function  that  cannot  be  dele- 
gated. Woodbury  v.  Tampa  Waterworks 
Co.  21 :  1034,  49  So.  556,  57  Fla.  243. 

335.  The  power  to  provide  waterworks, 
conferred  upon  a  city  by  its  charter  and  the 
general  laws,  does  not  authorize  the  city  to 
grant  an  exclusive  privilege  to  use  the 
streets  of  the  city  for  the  purpose  of  fur- 
nishing water  to  the  city  and  its  inhabi- 
tants. State  ex  rel.  Ellis  v.  Tampa  Water- 
works Co.   19:  183,  47   So.  358,  56  Fla.  858. 

336.  A  municipality  empowered  by  charter 
and  general  law  to  provide  waterworks 
therefor  is  not  limited  to  the  establishment 
of  a  municipal  plant,  but  has  authority  to 
confer  upon  a  corporation  proper  privileges 
and  franchises  in  the  use  of  the  streets  of 
the  city  to  enable  the  corporation  to  furnish 
an  adequate  supply  of  good  water  for  all 
purposes  to  the  city  and  its  inhabits nt.s. 
State  ex  rel.  Ellis  v.  Tampa  Waterworks 
Co.   19:  183,  47   So.   358,  56  Fla.   858. 

(Annotated) 

337.  Water  for  street  sprinkling  is  for  a 
public  purpose,  within  the  meaning  of  a 
statute  requiring  municipal  authorities  to 
contract  for  a  water  supply  for  such  pur- 
poses. McAllen  v.  Hamblin,  5:  434,  105  N. 
W.  593,  129  Iowa,  329. 

b.   Operation  and  iregulation  0/  water 
worTiS. 

1.  In  general. 

(See   also   same   heading   in  Digest   L.R.A. 

1-1  O.J 

Forbidding  maintenance  of  leaky  water 
pipes  in  streets,  see  Constitution.al 
Law,  157;  Evidence,  1879,  1990;  Mu- 
nicipal Corporations,  91. 

Police  power  as  to,  see  Constitutionai. 
Law,  672-674. 

Compelling  municipality  to  locate  hydrants, 
see  Injunction,  33. 

338.  Under  a  statute  providing  for  the 
acquirement  and  ownership  of  waterworks 
by  cities,  and  authorizing  the  enactment  of 
ordinances  necessary  for  the  control,  opera- 
tion, and  maintenance  thereof,  power  is  del- 
egated to  make  by  ordinance  every  neces- 
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sary  and  reasonable  regulation,  provided 
such  regulation  be  not  in  derogation  of  the 
laws  of  the  state  or  subversive  of  the  prop- 
erty rights  of  the  inhabitants.  Cooper  v. 
Goodland,  23:  410,  102  Pac.  244,  80  Kan. 
121. 

339.  The  rules  of  a  waterworks  company, 
adopted  for  the  government  of  its  rela- 
tions with  its  patrons,  do  not  become  parts 
of  a  contract  between  it  and  a  patron,  made 
in  terms  and  upon  conditions  not  contem- 
plated by  such  rules  and  regulations,  and 
radically  different  therefrom.  Jopling  v. 
Bluetield  Waterworks  k  Improv.  Co.  39: 
814,  74  S.  E.  943,  70  W.  Va.  670. 

340.  A  rule  of  a  water  corporation  re- 
quiring a  consumer  of  water  to  repair  serv- 
ice pipes  leading  from  its  main  pipe  in  a 
street  to  the  property  of  the  consumer,  as- 
sented to  by  him,  and  made  a  part  of  the 
contract  between  him  and  the  corporation, 
18  valid,  the  franchise  giving  power  to  make 
such  rule.  State  ex  rel.  McClaugherty  v. 
Bluefield  Waterworks  &  Improv.  Co.  32:  229, 
68  S.  E.  28,  67  W.  Va.  285.        (Annotated) 

341.  Under  a  franchise  granted  to  a 
water  company  which  confers  upon  such 
company  the  right  to  occupy  the  streets 
and  alleys  of  the  city  for  the  purpose  of 
supplying  water  to  tlie  city  and  inhabit- 
ants thereof,  and  to  dig  in  the  streets  and 
alleys,  and  lay  pipes  therein  for  supply- 
ing water  to  consumers,  but  which  con- 
fers no  such  authority  upon  the  consumers, 
it  is  the  duty  of  the  water  company  to 
supply  and  lay  the  laterals  from  its  main 
to  the  line  of  a  consumer's  property  ab- 
butting  on  such  street;  and  such  laterals 
are  the  property  of  the  water  company ;  and 
a  regulation  of  the  company  requiring  the 
consumer  to  pay  for  such  laterals  and  con- 
nections is  unreasonable  and  cannot  be 
upheld.  Hatch  v.  Consumers'  Co.  40:  263, 
104  Pac.  670,  17  Idaho,  204. 

342.  A  water  company  may  require  one 
desiring  to  take  water  from  its  mains  to 
run  an  elevator,  to  install  a  tank  from 
which  the  water  may  be  supplied  to  the 
machinery,  rather  than  to  take  it  directly 
from  the  mains,  where  the  latter  method 
would  menace  the  safety,  stability,  and 
usefulness  of  the  water  system,  and  in- 
juriously affect  the  service  to  other  con- 
sumers in  the  vicinity.  Kimball  v.  North- 
east Harbor  Water  Co.  32:  805,  78  Atl.  865, 
107  Me.  467. 

343.  The  legislature  cannot  confer  upon 
any  particular  consumer  of  water  from  a 
public  system  a  preferential  right  where  the 
Constitution  provides  that  water  appro- 
priated for  sale  or  rental  shall  be  a  public 
use.  Leavitt  v.  Lassen  Irrigation  Co.  29: 
213,  106  Pac.  404,  157  Cal.  82. 

2.    Duties  and   liabilities   of   water 
company. 


a.  In  general. 

(See   also   same   heading   in  Digest   L.R.A. 

1-70.) 
Digest   1-52  L.R.A.(N.S.) 


Public  policy  as  to  contract  which  inter- 
feres with  service  to  public  on  equal 
terms,  see  Contracts,  512. 

Due  process  in  statute  as  to,  see  Constitu- 
tional Law,  421. 

Mandatory  injunction  to  compel  furnishing 
of  water,  see  Injunction,  39. 

Termination  by  city  of  contract  to  furnish 
water,  see  Municipal  Corporations, 
248. 

Claim  that  property  of  one  demanding  sup- 
ply of  water  is  not  within  city  limits, 
see  Municipal  Corporations,  2. 

Municipal  liability  for  negligence  as  to, 
see  Municipal  Corporations,  406,  407, 
411-414,  460-464,  472;  Trial,  284. 

344.  A  municipal  corporation  does  not,  in 
attempting  to  maintain  a  water  supply  sys- 
tem to  supply  water  to  private  consumers 
at  a  fixed  compensation,  act  in  a  govern- 
mental capacity  so  as  to  be  relieved  from 
liability  for  negligent  performance  of  its 
contracts.  Oakes  Mfg.  Co.  v.  New  York, 
42:  286,  99  N.  E.  540,  206  N.  Y.  221,  749. 

(Annotated) 

345.  When  a  municipal  corporation  seeks 
and  obtains  from  the  legislature  permis- 
sion to  conduct  a  waterworks  system,  its 
act  in  so  doing  is  entirely  voluntary  on  its 
part;  and,  while  engaging  in  such  business, 
it  is  acting  in  a  purelj"^  private  business 
capacity,  outside  of  its  functions  and  duties 
as  a  municipal  corporation,  and  is  bound 
by  all  of  the  rules  of  law  and  procedure 
applicable  to  any  other  corporation  or  per- 
son engaged  in  a  like  enterprise.  Henry  v. 
Lincoln,  50:  174,  140  N.  W.  664,  93  Neb.  331. 

346.  Authority  granted  to  a  municipal 
corporation  to  operate  a  waterworks  sys- 
tem does  not  impose  upon  it  the  duties  of 
a  public-service  corporation  with  respect  to 
nonresidents  to  whom  it  contracts  to  fur- 
nish water.  Childs  v.  Columbia,  34:  542, 
70  S.  E.  296,  87  S.  C.  566.  (Annotated) 

347.  A  district  organized  to  supply  its 
inhabitants  with  water  is  not  bound  to  fur- 
nish a  supply  to  everyone  that  demands  it, 
regardless  of  the  expense  involved  and  the 
returns  which  will  result  in  so  doing;  espe- 
cially where  the  statute  provides  that  water 
rates  shall  be  established  sufficient  to  pro- 
vide for  such  extensions  and  renewals  as 
become  necessary.  Lawrence  v.  Richards, 
47:  654,  88  Atl.  92,  111  Me.  95.  (Annotated) 

348.  A  city  which  has  undertaken  to  sup- 
ply its  inhabitants  with  water  cannot,  in 
the  absence  of  an  ordinance  empowering 
consumers  to  open  the  streets  to  repair 
their  laterals,  cut  off  the  supply  of  a  coa- 
sumer  because  of  his  failure  to  make  such 
repairs,  although  the  lateral  belongs  to  him 
from  the  main  to  his  building.  Van  Norman 
V.  Meridian  Waterworks  Co.  43:  144,  50  So. 
883,    102    Miss.    736.  (Annotated) 

349.  The  status  as  a  public-service  corpo- 
ration of  a  company  which  has  contracted  to 
furnish  water  to  a  municipality  rests  upon 
its  contract,  and  liability  for  damages  for 
negligent  performance  of  its  duty  cannot 
be  imposed  upon  it  beyond  such  as  are  con- 
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templated  by  the  contract.  Ancrum  v.  Cam- 
den Water,  L.  &  I.  Co.  21:  1029,  64  S.  E.  151, 
82  S.  C.  284. 

350.  A  private  corporation  exercising  a 
franchise  granted  by  a  municipal  corpora- 
tion pursuant  to  statute,  which  confers  upon 
it  the  right  to  use  the  streets  of  the  city 
on  condition  that  it  lays  therein  its  main  and 
furnishes  the  municipality  and  its  inhabit- 
ants with  a  supply  of  water  at  fixed  tolls, 
is  liable  as  a  public  service  corporation  for 
its  wrongful  act  in  cutting  off  the  supply  of 
water  which  it  is  under  a  duty  to  furnish 
to  one  of  its  patrons  as  a  member  of  the 
public  at  large.  Freeman  v.  Macon  Gas- 
light &  W.  Co.  7:  917,  56  S.  E.  61,  126  Ga. 
843. 

351.  Under  the  terms  of  a  franchise 
ordinance,  wherein  it  is  provided  that  the 
company  receiving  the  franchise  shall  not 
be  required  to  extend  its  "vater  mains 
along  any  ungraded  street  or  alley,  no 
question  as  to  the  construction  of  such 
provision  can  arise  in  a  case  where  the  com- 
pany has,  in  fact,  extended  its  main  along 
such  ungraded  street;  and,  after  so  doing, 
the  company  cannot  refuse  to  supply  a 
consumer  on  such  street,  on  the  theory  that 
it  was  not  compelled  to  build  along  such 
street  in  the  first  place.  Hatch  v.  Con- 
sumers' Co.  40:  263,  104  Pac.  670,  17  Idaho, 
204. 

352.  A  public  water-supply  company  must, 
upon  tender,  by  a  lot  owner  having  a  build- 
ing with  water  pipes  extending  to  the  street, 
of  the  rental  charged  by  it,  make  the  neces- 
sary tap  and  connections  at  its  own  expense, 
and  furnish  the  property  owner  with  water 
as  demanded.  Bothwell  v.  Consumers'  Co. 
24:  485,   »2    Pac.   533,   13   Idaho,   568. 

(Annotated) 

353.  A  public  water-supply  company  can- 
not defeat  the  right  of  a  consumer  to  have 
his  premises  connected  with  its  system  upon 
the  tender  of  the  rate  fixed  by  it,  upon  the 
ground  that  such  rate  has  not  been  fixed  in 
the  manner  prescribed  by  law  and,  that 
therefore  no  proper  tender  has  been  made, 
since,  as  the  primary  duty  of  causing  the 
rate  to  be  established  in  the  manner  pre- 
scribed by  law  rests  upon  the  company,  if 
allowed  to  do  so  it  would  be  pleading  its 
own  negligence  and  laches  to  defeat  tlie 
consumer's  right.  Bothwell  v.  Consumers' 
Co.  24:  485,  92  Pac.  533,  13  Idaho,  568. 

354.  If  a  water  company,  after  the  mu- 
nicipality has  been  found  to  be  unable  to 
comply  with  that  portion  of  its  agreement 
in  a  contract  for  a  municipal  water  sup- 
ply which  requires  it  to  pay  hydrant  ren- 
tals, proceeds  with  the  performance  of  its 
agreement  to  furnish  water  to  the  inhabi- 
tants of  the  municipality,  it  will  not  be 
permitted  subsequently,  when  it  becomes 
convenient  for  it  to  do  so,  to  avoid  its  duty 
to  continue  such  service,  on  the  ground 
that  the  contract  is  indivisible,  and  that  it 
is  absolved  from  performance  by  the  city's  i 
default.  State  ex  rel.  South  Bend  v.  Moun-  j 
tain  Spring  Co.  34:  196,  105  Pac.  243,  56  1 
Wash.  176.  (Annotated) 
Digest  1-52  L.R.A.(N.S.) 


355.  One  who  owns  a  system  for  the  dis- 
tribution of  water  appropriated  for  sale, 
rental,  and  distribution  to  tlie  public  can- 
not confer  upon  any  consumer  a  preferen- 
tial right  to  the  use  of  any  part  of  the 
water  by  contract  to  supply  him  in  per- 
petuity with  water,  and  then  a.ssign  him 
his  own  rights  under  the  contract,  so  that 
he  will  hold  the  right  to  the  water  free 
from  any  obligation  to  the  public  system. 
Leavitt  v.  Lassen  Irrigation  Co.  29:  213, 
106    Pac.   404,    157    Cal.    82.       (Annotated) 

356.  A  corporation  chartered  for  the  pur- 
pose of  supplying  water  for  domestic  pur- 
poses may  be  compelled  to  furnish  a  sup- 
ply for  the  running  of  an  elevator  in  an 
hotel.  Kimball  v.  Northeast  Harbor  Water 
Co.  32:  805,  78  Atl.  865,   107  Me.  467. 

(Annotated) 

357.  A  water  company  which  has  con- 
tracted to  furnish  a  city  with  water  for  fire 
protection  is  not  thereby  made  a  govern- 
mental agent  or  officer.  Woodbury  v.  Tampa 
Waterworks  Co.  21:  1034,  49  So.  556,  57 
Fla.  243 

358.  The  law  imposes  no  duty  upon  a 
water  company  which  has  contracted  with 
the  city  to  furnish  an  adequate  supply  of 
water  for  fire  protection,  to  insure  the 
property  of  individuals,  or  to  extinguish 
fires.  Woodbury  v.  Tampa  Water\.orks  Co. 
21 :  1034,  49  So.  556,  57  Fla.  243. 

359.  The  duty  a  waterworks  company 
owes,  by  implication  of  law,  to  an  individual 
property  owner,  by  virtue  of  engaging  in 
the  public  service  of  furnishing  water  for 
fire  protection,  is  to  supply  the  hydrants 
near  the  property  of  the  individual  with 
water  as  legally  required.  Woodbury  v. 
Tampa  Waterworks  Co.  21 :  1034,  49  So.  556, 
57  Fla.  243. 

Free  supply. 

Who  may  enforce  contract  for,  see  Pabties, 
94. 

360.  Where  a  water  company  has  agreed 
to  furnish  free  a  certain  amount  of  water 
to  a  city  for  "city  purposes,"  the  fact  that 
it  is  given  by  its  franchise  the  right  to 
furnish  water  for  domestic  purposes  and 
that  the  rates  for  watering  animals  are 
fixed  by  the  schedule  established  does  not 
preclude  the  city  from  establishing  public 
drinking  fountains  for  animals  at  an  in- 
tersection of  two  principal  streets,  and  re- 
quiring the  company  to  furnish  water  there- 
to free,  where  there  is  no  showing  that  any 
person  or  persons  used  the  fountain  except 
as  its  use  was  incident  to  the  use  of  the 
street  as  a  public  thoroughfare.  Water 
Supply  Co.  v.  Albuquerque,  43:  439,  128  Pac. 
77,  17  N.  M.  326. 

361.  Where  a  water  company  agreed  to 
supply  a  city  free  of  charge,  with  water  "for 
city  purposes,"  in  an  amount  far  greater 
than  was  then  in  use  by  the  city,  the  fact 
that  at  the  date  of  the  contract  no  public 
drinking  fountains  for  animals  were  in  ex- 
istence does  not  show  that  such  fountains 
were  not  within  the  meaning  of  "city  pur- 
poses" as  contemplated  by  the  parties,  so 
as  to  preclude   their   establishment   by   the 
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city.    Water  Supply  Co.  v.  Albuquerque,  43: 
439,  128  Pac.  77,  17  N.  M.  326. 

362.  The  establishment  and  maintenance 
of  a  fountain,  at  the  intersection  of  two 
principal  and  much  traveled  streets,  for 
quenching  the  thirst  of  animals  using  the 
streets,  is  a  "city  purpose;"  and  a  water 
coi-.pany,  under  a  contract  with  the  city 
which  requires  it  to  furnish  a  certain  quan- 
tity of  water  every  six  months  free  of 
charge  for  city  purposes,  cannot  collect  from 
said  city  for  water  supplied  to  such  foun- 
tain. Water  Supply  Co.  v.  Albuquerque,  43: 
439,  128  Pac.  77,  17  N.  M.  326.  (Annotated) 

363.  The  duty  of  a  municipal  corporation 
to  supply  water  at  reasonable  rates  to  all 
takers,  without  discrimination,  does  not 
require  it  to  supply  water  free  of  charge 
to  the  private  hre  system  of  a  property 
owner.  Shaw  Stocking  Co.  v.  Lowell,  18: 
746,  85  N.  E.  90,   199  Mass.   118. 

364.  Charter  authority  to  contract  for 
a  water  supply  empowers  a  municipal  cor- 
poration, in  contracting  with  a  water  com- 
pany for  a  supply,  to  stipulate  that  water 
shall  be  furnished  to  churches  and  schools 
free  of  charge.  Independent  School  Dist.  v. 
Le  Mars  City  Water  &  Light  Co.  10:  859, 
107  N.  W.  944,  131  Iowa,  14. 

365.  That  no  sewer  system  existed  in  a 
municipal  corporation  when  it  contracted 
for  a  free  water  supply  to  its  schools  does 
not  entitle  the  water  company  to  pay  for 
water  furnished  for  closets  and  heating  pur- 
poses after  such  system  is  installed,  where 
the  sewer  system  was  contemplated  when 
the  contract  was  made.  Independent 
School  Dist.  V.  Le  Mars  City  Water  &  Light 
Co.  10:  859,  107  N.  W.  944,  131  Iowa,  14. 

b.  Quantity  and  quality, 

(See  also  same  heading  in  Digest  L.B.A. 
1-10.) 

Due  process  in  denying  damages  for  loss  of 
use  of  fixtures  installed  to  utilize  water 
supply  which  proves  inadequate,  see 
Constitutional  Law,  558. 

Injury  resulting  from  pollution  of  water, 
see   Municipal    Cobpobations,    464. 

366.  Provisions  in  a  city  ordinance  relat- 
ing to  the  capacity  of  a  water  works  plant, 
and  authorizing  use  of  the  streets,  should  be 
construed  as  subject  to  an  increase  of  capaci- 
ty when  future  necessities  may  require, 
where  the  expressed  design  is  to  furnish  an 
adequate  supply  of  good  water  for  all  pur- 
poses. State  ex  rel.  Ellis  v.  Tampa  Water- 
works Co.  19:  183,  47  So.  358,  56  Fla.  858. 

367.  A  waterworks  company  engaged  in 
furnishing  water  to  a  city  and  its  inhabi- 
tants is  within  the  intendment  of  a  consti- 
tutionsil  provision  vesting  the  legislature 
with  full  power  to  pass  laws  for  the  cor- 
rection of  abuses,  and  to  prevent  unjust 
discrimination  and  excessive  charges  by  per- 
sons or  corporations  engaged  as  common 
carriers,  or  performing  other  service  of  a 
public  nature;  and  providing  that  it  shall 
Digest  1-52  L.R.A.(N.S.) 


provide  for  enforcing  such  laws  by  adequate 
penalties  or  forfeitures.  State  ex  rel.  Ellis 
V.  Tampa  Waterworks  Co.  22:  680,  48  So. 
639,  57  Fla.  533. 

368.  A  provision  in  a  contract  by  a  water 
company  to.  furnish  service  as  efficient  as 
that  furnished  to  another  city  is  modified 
by  the  act  of  the  municipality  in  installing 
smaller  mains  which  make  the  rendering 
of  the  service  of  equal  efficiency  impossible, 
and  the  company's  duty  is  to  use  reasonable 
care  to  furnish  a  service  as  nearly  efficient 
as  that  of  the  other  municipality,  as  the 
difference  in  size  of  mains  will  permit.  Mil- 
ford  V.  Bangor  R.  k  Electric  Co.  30:  526, 
76   Atl.   696,   106   Me.   316. 

369.  A  municipal  corporation  is  not 
liable  for  the  inconvenience  suffered  by 
residents  of  a  newly  opened  tract  by  the 
fact  that  mains  laid  to  supply  water  to 
them  prove  to  be  inadequate,  since  it  re- 
sults from  a  mere  error  of  judgment,  if  the 
defect  is  remedied  when  the  municipality 
receives  notice  of  it.  Stansbury  v.  Rich- 
mond, 51:  984,  81  S.  E.  26,  116  Va.  205. 

370.  Permission  to  a  property  owner  to 
erect  on  his  premises  a  hydrant  or  fire 
plug  to  be  supplied  by  a  water  company 
for  such  amount  as  may  be  agreed  upon 
by  the  parties  does  not  obligate  the  water 
company,  on  the  theory  of  express  contract, 
to  furnish  water  for  the  extinguishment  of 
fires.  Niehaus  Bros.  Co.  v.  Contra  Costa 
Water  Co.  36:  1045,  113  Pac.  375,  159  Cal. 
305.  (Annotated) 

371.  The  connection,  in  accordance  with 
its  duty  as  a  public  service  corporation,  by 
a  water  company  of  its  mains  with  fire 
plugs  placed  by  a  property  owner  on  his 
property  for  fire  protection,  and  the  char- 
ging of  ordinance  rates  for  the  service, 
does  not  impose  upon  the  water  company 
as  a  public  distributer  of  water  a  contract 
liability  for  loss  occurring  by  fire  through 
its  failure  to  exercise  ordinary  care  to 
have  a  sufficient  supply  of  water  available 
to  extinguish  it;  at  least,  where  compensa- 
tion fixed  by  the  ordinance  rates  is  based 
on  the  expense  of  furnishing  water  simply 
as  a  commodity.  Niehaus  Bros.  Co.  v.  Con- 
tra Costa  Water  Co.  36:  1045,  113  Pac.  375, 
159  Cal.  305. 

372.  Letters  written  by  a  water  company 
to  a  consumer,  attempting  to  induce  him 
to  pay  ordinance  rates  rather  than  the 
flat  rates  which  he  had  been  accustomed 
to  pay,  which  point  out  the  advantage  to 
him  in  having  hydrants  on  his  property 
as  a  protection  against  fire,  do  not  consti- 
tute a  contract  by  the  water  company  to 
furnish  a  water  supply  for  the  extinguish- 
ment of  fire.  Niehaus  Bros.  Co.  v.  Contra 
Costa  Water  Co.  36:  1045,  113  Pac.  375, 
159  Cal.  305. 

373.  A  corporation  which  undertakes  to 
furnish  to  a  municipality  a  supply  of  wa- 
ter for  domestic  use  and  fire  protection, 
from  a  source  which  is  furnished  by  the  mu- 
nicipality, cannot  be  compelled  to  filter 
the  water  when  the  source  becomes  impure 
without   its   fault.     Georgetown  v.   George-i 
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town  Water,  G.  E.  &  P.  Co.  24:  303,  121  S. 
W.  428,   134  Ky.  G08.  (Annotated) 

374.  A  consumer  cannot  use  water  fur- 
nished him  by  a  municipal  corporation  with 
knowledge  that  it  contains  impurities,  and 
hold  the  municipality  liable  for  injuries 
caused  thereby.  Oakes  Mfg.  Co.  v.  New 
York,  42:  286,  99  N.  E.  540,  206  N.  Y.  221. 

375.  Under  a  charter  requiring  a  munici- 
pality to  take  proper  measures  to  preserve 
the  purity  of  water  furnished  by  it  to  con- 
sumers, it  is  not  liable  in  damages  because, 
upon  learning  that  its  source  of  supply 
does  not  furnish  water  of  a  quality  to  meet 
the  needs  of  a  particular  consumer,  it  does 
not  procure  another  supply  from  another 
source,  where  the  supply  furnished  meets 
the  needs  of  consumers  generally,  even 
though  a  new  supply  could  be  secured  at 
reasonable  expense.  Oakes  Mfg.  Co.  v.  New 
York,  42:  286,  99  N.  E.  540,  206  N.  Y.  221. 

c.  Remedy  for  breach  of  duty. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Injunction  against  shutting  off  supply,  see 
Injunction,  219. 

Mandamus  as  remedy  for  breach  of  duty, 
see  Mandamus,  70-73. 

Who  may  enforce  contract  by  municipality 
with  water  company  for  water  supply, 
see  Pakties,  94. 

Right  of  private  person  to  maintain  manda- 
mus to  compel  furnishing  of  water,  see 
Parties,  104. 

Revocation  or  forfeiture  of  franchise. 

Determination  by  supreme  court  of  ques- 
tion whether  franchise  should  be  for- 
feited, see  Courts,  235. 

376.  The  failure  of  a  public  water  supply 
corporation  to  comply  with  the  provisions 
of  the  ordinance  granting  its  franchise,  re- 
quiring reports  of  service  rendered  to  indi- 
vidual patrons  of  the  corporation  under  the 
franchise,  does  not  afford  a  ground  for  for- 
feiture of  its  franchise.  State  ex  rel.  Ellis 
V.  Tampa  Waterworks  Co.  22:  680,  48  So. 
639,  57  Fla.  5.33. 

Action  for  damages. 

Damages  for  cutting  off  supply,  see  Dam- 
ages, 726. 

Pleading  in  action  by  citizen  against  water 
company,  see  Pleading,  37,  38,  281, 
449. 

Shutting  off  water  as  proximate  cause  of 
loss  by  fire,  see  Proximate  Cause,  54. 

377.  A  municipal  corporation  which  has 
contracted  with  a  water  company  for  a  sup- 
ply of  water  for  the  extinguishment  of  fire 
may  sue  in  tort  to  recover  damages  for 
negligent  breach  of  the  contract,  which  re- 
sults in  the  destruction  of  property  of  the 
municipality.  Milford  v.  Bangor  R.  &  Elec- 
tric Co.  3or53i,  71  Atl.  759,  104  Me.  233. 

378.  A  water  company  which  has  con- 
tracted with  a  municipal  corporation  to  fur- 
nish sufficient  pressure  through  its  hydrants 
to  extinguish  fire  within  reach  of  them  can- 
not, in  case  it  negligentlv  fails  to  maintain 
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the  necessary  pressure,  escape  liability  for 
the  value  of  municipal  property  destroyed 
through  such  negligence,  on  the  theory  that 
it  did  not  agree  to  extinguish  fire,  or  to  in- 
sure property  against  loss  by  fire,  or  that 
such  damages  were  not  in  contemplation 
when  the  contract  was  made.  Milford  v. 
Bangor  R.  &  Electric  Co.  30:  531,  71  Atl. 
759,  104  Me.  233. 

379.  A  water  company  which,  in  con- 
sideration of  the  payment  of  a  hydrant 
rental,  undertakes  to  furnish  water  to  a 
municipality,  is  not  liable  for  loss  of 
municipal  property  through  its  failure  to 
maintain  a  sufficient  pressure  to  extinguish 
fires,  where  its  contract  does  not  require  it 
to  furnish  any  particular  water  pressure, 
or  place  it  under  any  obligation  with  re- 
spect to  the  extinguishment  of  fires.  Mil- 
ford V.  Bangor  R.  &  Electric  Co.  30:  526^ 
76  Atl.  696,  106  Me.  316.  (Annotated) 

380.  To  avoid  liability  in  tort  for  loss  of 
municipal  property  through  fire  because  of 
its  neglect  to  comply  with  its  contract,  a 
water  company  which  lias  undertaken  to 
furnish  a  pressure  sullicient  to  extinguish 
fires  must  show  that  it  used  ordinary  care 
to  comply  with  tiie  contract  according  to 
the  exigencies  of  the  situation,  having  due 
regard  to  the  nature  and  importance  of  the 
contract,  the  rigiits  and  interests  of  those 
to  be  affected  by  it,  and  the  manifest  con- 
sequences of  a  failure  to  perform  it.  Mil- 
ford V.  Bangor  R.  &  Electric  Co.  30:  531, 
71  Atl.  759,  104  Me.  233. 

381.  A  municipal  corporation  may  make 
a  contract  with  a  water  company  for  a  sup- 
ply for  fire  protection,  and  stipulate  that 
the  company  shall  be  liable  to  its  individ- 
ual citizens  for  loss  inflicted  upon  them 
through  its  failure  to  comply  with  its  con- 
tract. Ancrum  v.  Camden  Water,  L.  &  I. 
Co.  21:  1029,  64  S.  E.  151,  82  S.  C.  284. 

382.  A  contract  by  a  municipal  corpora- 
tion, not  itself  under  obligation  to  furnish 
fire  protection  to  its  inhabitants  for  a  .suj)- 
ply  of  water  to  be  furnished  by  a  water  com- 
pany for  such  protection,  will  not  give  a 
right  of  action  to  an  individual  injured  by 
negligent  failure  to  perform  the  contract, 
if  the  contract  contains  no  express  stipu- 
lation imposing  such  liability,  and  the  com- 
pensation provided  is  not  sufficient  to  rec- 
ompense the  company  for  such  risk,  while 
the  contract  itself  provides  that  failure  to 
perform  its  duties  shall  subject  the  water 
company  to  forfeiture  of  its  franchise  and 
of  $10  per  month  for  each  hydrant  not  kept 
supplied  with  water.  Ancrum  v.  Camdi-ii 
Water,  L.  &  I.  Co.  21:  1029,  64  S.  E.  151, 
82  S.  C.  284. 

383.  A  municipal  corporation,  in  entering 
into  a  contract  with  a  water  company  for 
a  supply  of  water  for  fire  protection,  does 
not  act  as  the  agent  of  its  inhabitants, 
either  singly  or  collectively.  Ancrum  v. 
Camden  Water,  L.  &  I.  Co.  21:  1029,  64  S. 
E.  151,  82  S.  C.  284. 

384.  A  water  company  which  contracts 
with  a  municipality  to  furnish  a  supply  of 
water  for  fire  purposes  does  not  undertake 
a  public  duty  a  breach  of  which  will  render 
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it  liable  in  tort  for  loss  of  the  property  of 
A  taxpayer.  German  Alliance  Ins.  Co.  v. 
Home  Water  Supply  Co.  42:  1005,  174  Fed. 
764,  99  C.  C.  A.  258. 

385.  A  water  company  which  has  a  con- 
tract with  a  city  for  a  supply  of  water  for 
fire  hydrants  and  other  purposes  at  a  cer- 
tain pressure  is  not  liable  upon  such  con- 
tract to  an  inhabitant  of  the  city  for  loss 
"which  he  sustains  through  the  failure  to 
supply  sufficient  water  to  extinguish  a 
iire  in  a  building  owned  by  him.  Hall  v. 
Passaic  Water  Co.  (N.  J.  Err.  &  App.)  43: 
750,  85  Atl.  349,  83  N.  J.  L.  771. 

386.  A  public  water  company  is  not  liable 
to  an  individual  for  loss  by  fire  resulting 
from  an  insufficient  supply  of  water  at  an 
insufficient  pressure  at  fire  hydrants  to 
•extinguish  a  fire,  unless  there  be  a  contract 
between  the  parties  for  a  sufficient  supply 
at  sufficient  pressure.  Baum  v.  Somer- 
ville  Water  Co.  (N.  J.  Err.  &  App.)  46: 
966,  87  Atl.  140,  84  N.  J.  L.  611. 

387.  A  'private  citizen,  although  a  tax- 
payer of  a  municipality,  cannot  maintain 
an  action  against  a  waterworks  company 
to  recover  damages  for  losses  by  fire  sus- 
tained by  him  in  consequence  of  the  failure 
■of  the  company  to  perform  its  contract  with 
the  municipality  to  furnish  a  supply  of 
water  for  the  extinguishment  of  fires,  as 
there  is  a  want  of  privity  between  the  citi- 
zen and  the  company  which  prevents  him 
from  suing  either  for  breach  of  the  con- 
tract, or  for  the  breach  of  duty  growing 
out  of  the  contract.  Lutz  v.  Tahlequah 
Water  Co.  36:  568,  118  Pac.  128,  29  Okla. 
171. 

388.  A  contract  by  a  city  with  a  water 
•company  for  a  water  supply  will  not  sustain 
an  action  against  the  company  for  a  breach 
•of  its  contractual  obligations  to  furnish 
water  for  fire  protection,  brought  by  a  tax- 
payer whose  property  was  destroyed  by  fire 
as  the  result  of  such  breach.  German  Alli- 
ance Ins.  Co.  V.  Home  Water  Supply  Co. 
42:  1000,  33  Sup.  Ct.  Rep.  32,  226  U.  S.  220, 
57  L.  ed.  195. 

389.  An  action  ex  delicto  cannot  be  main- 
tained against  a  water  company  by  a  tax- 
payer whose  property  has  been  destroyed 
l)y  fire  in  consequence  of  the  company's 
failure  to  comply  with  its  contract  with 
the  municipality  to  furnish  water  for  fire 
protection.  German  Alliance  Ins.  Co.  v. 
Home  Water  Supply  Co.  42:  1000,  33  Sup. 
Ct.  Rep.  32,  226  U.  S.  220,  57  L.  ed.  195. 

390.  A  taxpayer  has  no  right  of  action 
ex  contractu  against  a  water  company  for 
breach  of  its  contract  with  the  municipal- 
ity to  furnish  water  for  fire  purposes,  which 
results  in  loss  of  his  property,  where  the 
contract  has  no  provision  making  it  liable 
to  him.  German  Alliance  Ins.  Co.  v.  Home 
Water  Supply  Co.  42:  1005,  174  Fed.  764, 
•99  C.  C.  A.  258. 

391.  A  property  owner  cannot  hold  a  wa- 
ter-supply company  liable  for  loss  of  his 
property  by  fire  because  of  its  breach  of  its 
•contract  with  the  municipality  to  supply 
water  for  fire  purposes.  Lovejoy  v.  Besse- 
Digest   1-52  L.R.A.(ir.S.) 


mer   Waterworks  Co.  6:  429,  4J.   So.  76,  146 
Ala.  374. 

392.  A  taxpayer  whose  property  is  de- 
stroyed by  fire  on  account  of  the  negligence 
of  a  waterworks  company  in  not  furnishing 
water  in  accordance  with  its  contract  with 
the  city  may  recover  damages  from  the 
company  in  an  action  of  tort,  where  the 
company,  by  virtue  of  its  contract,  enjoyed 
exclusive  franchises  and  privileges  and  the 
proceeds  of  special  taxes  imposed  for  its 
benefit.  Mugge  v.  Tampa  Waterworks  Co. 
6:  1171,  42  So.  81,  52  Fla.  371.   (Annotated) 

393.  The  relationship  of  agency  is  not 
necessary  to  confer  on  individual  property 
owners  the  legal  rights  growing  out  of  a 
contract  whereby  a  water  company  agrees 
to  furnish  tlie  city  a  water  supply  adequate 
for  first-class  fire  protection.  Woodbury  v. 
Tampa  Waterworks  Co.  21:  1034,  49  So.  556, 
57  Fla.  243. 

394.  An  individual  whose  property  is  de- 
stroyed by  fire  on  account  of  the  negligence 
of  a  waterworks  company  in  not  furnishing 
water  in  accordance  with  its  contract  with 
the  city  to  supply  water  sufficient  to  give  a 
first-class  fire  protection  may  maintain  an 
action  for  damages  against  the  company 
as  for  a  breach  of  its  duty  to  him  as  a  part 
of  the  public  service  undertaken,  if  the  loss 
is  such  as  the  company  should  reasonably 
have  contemplated  as  an  ordinary,  natural, 
and  probable  result  of  the  negligence.  Wood- 
bury v.  Tampa  Waterworks  Co.  21:  1034, 
49  So.  556,  57  Fla.  243. 

395.  The  mere  fact  that  a  water  company 
undertakes,  under  franchises  granted  by  the 
public,  to  furnish  a  supply  of  water  for 
the  extinguishment  of  fires  in  a  certain  mu- 
nicipality, does  not  render  it  liable  to  prop- 
erty owners  therein  for  the  loss  of  their 
property  by  fire,  due  to  its  negligence  in 
failing  to  furnish  an  adequate  supply  of 
water  to  extinguish  it.  Hone  v.  Presque  Isle 
Water  Co.  21:  1021,  71  Atl.  769,  104  Me.  217. 

(Annotated) 

396.  The  fact  that  the  compensation  paid 
under  a  contract  between  a  municipal  cor- 
poration and  a  water  company  for  water 
supply  to  extinguish  fires  is  secured  by 
taxation  of  the  property  holders  of  the  mu- 
nicipality does  not  give  them  a  right  to 
maintain  an  action  against  the  water  com- 
pany for  loss  of  their  property  through  its 
neglect  to  perform  its  contract.  Hone  v. 
Presque  Isle  Water  Co.  21:  1021,  71  Atl. 
769,  104  Me.  217. 

397.  A  duty  of  a  water  company  to  fur- 
nish adequate  water  for  fire  protection  and 
liability  for  negligence  of  omission  or  com- 
mission in  failing  to  do  so  may  be  founded  in 
the  law  whether  a  contract  exists  as  to  the 
service  or  not;  since,  although  the  omission 
to  perform  a  mere  contract  duty  may  not  be 
a  tort,  if  a  legal  duty  is  imposed  independ- 
ent of,  or  concurrently  with,  the  contract,  a 
breach  of  the  legal  duty  may  be  a  tort. 
Woodbury  v.  Tampa  Waterworks  Co.  21: 
1034,  49  So.  556,  57  Fla.  243. 

398.  Individual  property  holders  of  a  city 
have  a  right  of  action  for  breach  of  a  con- 
tract between  the  city  and  a  water  company, 
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whereby  the  flatter  is  to  furnish  water  for 
fire  protection  in  the  city,  that  results  in 
special  injury  to  them,  where  the  contract  is 
intended  to  be  for  the  direct,  immediate,  and 
substantial  benefit  of  the  city  and  its  indi- 
vidual property  holders,  and  the  compensa- 
tion for  the  water  supply  is  furnished  by 
the  individual  property  holders  through  a 
special  tax  levy.  Woodbury  v.  Tampa  Wat- 
erworks Co.  21 :  1034,  39  So.  556,  57  Fla.  243. 

399.  A  water  company  which  continues 
to  furnish  water  to  a  city  and  its  inhabitants 
is  not  relieved  from  liability  in  damages  for 
the  negligent  performance  of  its  duties 
which  proximately  result  in  particular  in- 
juries reasonably  to  have  been  expected  as 
the  natural  and  probable  result  of  such 
negligence,  by  the  fact  that  it  has  not  been 
paid  all  that  is  due  it  for  services  rendered. 
Woodbury  v.  Tampa  Waterworks  Co.  21: 
1034,  49  So.  556,  57  Fla.  243. 

400.  Breach  of  a  contract  to  connect  prop- 
erty with  a  water  main  and  erect  a  hy- 
drant for  its  protection  from  fire  does  not, 
where  no  time  is  fi.xed  when  delivery  of 
the  water  shall  commence,  render  the  com- 
pany liable  for  the  value  of  the  property  in 
case  it  is  destroyed  by  fire  for  want  of  wa- 
ter to  extinguish  it,  since  such  injury  can- 
not be  reasonably  supposed  to  have  been 
in  contemplation  of  the  parties  as  the  re- 
sult of  the  breach.  Hunt  Bros.  Co.  v.  San 
Lorenzo  Water  Co.  7:  913,  87  Pac.  1093,  150 
Cal.  51. 

401.  A  water  company  which,  for  an  an- 
nual rental,  licenses  a  property  owner  to 
connect  his  automatic  sprinkling  system  for 
fire  extinguishment  with  its  mains,  under 
the  express  condition  that  it  is  to  be  ex- 
empt from  any  and  all  claims  for  damages 
or  injury  to  persons  or  property  by  reason 
of  fire,  failure  to  supply  water  or  pressure, 
or  any  other  cause  whatever,  is  not  liable 
for  injury  by  fire  due  to  its  refusal  to  turn 
water  into  the  sprinkling  system  as  required 
by  the  contract.  Jones  House  Furnishing 
Co,  V.  Arkansas  Water  Co.  52:  402,  166  S. 
W.  657,  112  Ark,  426.  (Annotated) 

3.  Water  rates  and  charges. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

As  to  free  supply,  see  supra,  360-365. 

Recovery  back  of  water  rates  paid,  see  As- 
sumpsit, 29,  30,  63. 

Authority  of  superintendent  to  make  special 
contract  as  to  rates,  see  Cobpobations, 
146,   147. 

Rights  as  to  rates,  of  purchaser  of  prop- 
erty of  water  company  on  foreclosure, 
see  MoBTGAGE,  125. 

Consumer's  right  to  enforce  contract  as  to, 
see  Pabties,  95. 

See  also  supra,  353,  367. 

402.  To  make  the  original  classification 
of  a  building  for  purposes  of  water  rates, 
which  was  continued  for  a  long  period  of 
time,  controlling  as  to  the  rate  to  be  ap- 
plied at  a  particular  time  on  the  ground  of 
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usage,  the  circumstances  must  appear  to 
have  remained  the  same.  Robbins  v.  Bangor 
R.  &  Electric  Co.  1:963,  62  Atl.  136,  100 
Me.   496. 

403.  One  who,  for  the  purpose  of  securing 
a  hydrant  contract  with  a  town  for  fire 
purposes,  agrees  to  furnish  water  to  its  in- 
habitants at  certain  rates  after  obtaining 
the  benefit  of  the  contract,  is  boimd  to  ful- 
fil the  agreement  as  to  service  and  rates  to 
individual  water  takers.  Robbins  v.  Ban- 
gor R.  &  Electric  Co.  i :  963,  62  Atl.  136, 
100  Me.  496. 

404.  A  contract  for  water  supply,  at  spec- 
ified rates,  to  a  dwelling  house  containing 
a  family,  does  not  apply  to  a  building  used 
primarily  as  a  boarding  house,  although  the 
family  of  the  keeper  lives  in  it.  Robbins  v. 
Bangor  R.  &  Electric  Co.  i:  963,  62  Atl.  136, 
100  Me.  496. 

405.  The  mere  fact  that  a  house  is  used 
as  a  public  boarding  house  does  not  take 
it  out  of  a  contract  between  a  municipality 
and  a  water  company  that  the  latter  shall 
supply  water  for  dwellings  at  a  flat  rate. 
Birmingham  v.  Birmingham  Waterworks 
Co.  11:  613,  44  So.  581,  152  Ala.  30G. 

(Annotated) 
Meter  rates  generally. 

406.  A  water  company  may  change  from 
a  flat  to  a  meter  rate  if  no  contract  pre- 
vents, and  the  new  rates  are  reasonable  and 
do  not  discriminate.  Robbins  v.  Bangor  R. 
&  Electric  Co.  i :  963,  62  Atl.  136,  100  Me. 
496. 

407.  For  unnecessary  waste  of  water, 
a  consumer  may  be  required  to  pay  reason- 
able meter  rates.  Robbins  v.  Bangor  R.  & 
Electric  Co.  i:  963,  62  Atl.  136.  100  Me.  496. 
Charge  for  automatic  sprinklers. 

408.  A  property  owner  who  has  installed 
in  his  building  an  automatic  sprinkling  de- 
vice, and  connected  it  at  his  own  expense 
with  the  water  mains,  although  he  may  not 
actually  draw  any  water  from  the  pipes 
e::cept  in  case  of  fire,  enjoys  a  beneficial 
use  of  water  not  common  to  the  public  in 
general;  and  the  water  b^ard  is  entitled  to 
make  a  reasonable  and  impartial  charge 
for  the  peculiarly  valuable  and  special  priv- 
ilege conferred.  Gordon  v.  Doran,  8:  1049, 
111  N.  W.  272,  100  Minn.  343, 
Regulating  rates. 

Impairment  of  contract  obligations  by,  see 
Constitutional  Law,  790. 

Power  of  municipality  as  to,  see  Munici- 
pal COBPOBA  TICKS,  178. 

409.  Provisions  as  to  rates  in  a  municipal 
contract  for  a  public  water  supply  are  to  be 
construed  as  subject  to  the  constitutional 
power  of  the  legislature  to  regulate  rates. 
State  ex  rel  Ellis  v.  Tampa  Waterworks 
Co.  19:  183,  47  So.  358,  56  Fla.  858. 

410.  The  legislature  of  a  state,  unless  pro- 
hibited by  its  Constitution,  may  empower  a 
city  to  suspend  by  contract,  and  a  city  may 
suspend  in  that  way  for  a  reasonable  term 
of  years,  its  power  to  fix  or  regulate  the 
rates  which  one  constructing  waterworks 
may  collect  of  private  consumers.  Omaha 
Water  Co.  v.  Omaha,  12:  736,  147  Fed.  1, 
77  C.  C.  A.  267. 
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411.  Agreeinonts  and  grants  by  a  munici- 
pality regarding  the  suspension  of  power 
to  regulate  water  rates  will  not  be  raised  by 
mere  implication,  will  be  construed  favor- 
ably to  public  rights,  if  ambiguous,  and  will 
be  protected  and  enforced  if  clear.  Omaha 
Water  Co.  v.  Omaha,  12:  736,  147  Fed,  1,  77 
C.  C.  A.  267. 

412.  Power  granted  to  a  city  to  contract 
for  the  construction  and  operation  of  water- 
works "on  such  terms  and  under  such  regu- 
lations as  may  be  agreed  on"  confers  au- 
thority upon  the  municipality  to  agree  with 
the  contractor  upon  the  rates  which  he  may 
collect  of  private  consumers  during  a  rea- 
sonable term  of  years.  Omaha  Water  Co. 
V.  Omaha,  12:  736,  147  Fed.  1,  77  C.  C.  A. 
267. 

413.  The  making  of  a  municipal  contract 
to  suspend  for  twenty-five  years  the  power 
of  the  city  to  regulate  the  rates  which  a 
water  company  shall  collect  from  private 
consumers  in  consideration  of  the  construc- 
tion and  operation  of  waterworks  is  not  an 
unreasonable  exercise  of  the  power  to  con- 
tract therefor.  Omaha  Water  Co.  v.  Omaha, 
12:  736,  147  Fed.  1,  77  C.  C.  A.  267. 

414.  When  a  city  acquires  its  own  water 
system,  and  engages  in  selling  and  distrib- 
uting water  to  its  inhabitants  and  charging 
rates  therefor,  it  becomes  subject  to  the 
same  duties  and  obligations  and  responsi- 
bilities as  an  individual  or  private  corpo- 
ration running  and  operating  a  like  busi- 
ness, and  is  subject  to  have  the  rates 
charged,  regulated,  and  fixed  in  the  same 
manner  prescribed  by  law  for  the  fixing  of 
water  rates  generally.  Fell  v.  Coeur  d'Alene, 
43:  1095,  129  Pac.  643,  23  Idaho,  32. 

415.  In  determining  the  rates  to  be 
changed  by  a  municipality  to  consumers  for 
a  water  supply,  the  cost  of  extending  water 
mains,  and  depreciation,  may  be  taken  into 
account.  Twitchell  v.  Spokane,  24:  290,  104 
Pac.   150,   55   Wash.   86. 

416.  The  quantity  of  water  used,  and  the 
cost  of  the  individual  service,  are  the  prin- 
cipal elements  for  consideration  in  fixing 
the  charges  for  water  supply,  as  between  in- 
dividual takers  or  classes  of  takers.  Rob- 
bins  V.  Bangor  R.  &  Electric  Co.  i:  963, 
62  Atl.  136,  100  Me.  496. 
Reasonableness  of  rates. 

Recovery  of  unreasonable  rates  paid  irri- 
gation company,  see  Assumpsit,  29; 
Evidence,  20,  30. 

Reasonableness  oif  rates  as  judicial  ques- 
tion, see  Courts,  95. 

Mandamus  to  compel  supply  at  reasonable 
rates,  see  Mandamus,  71. 

Injunction  to  prevent  enforcement  of  un- 
reasonable and  discriminatory  rates, 
see  Injunction,  219. 

417.  Water  rates  are  not  taxes  within 
the  rule  that  taxes  must  not  be  excessive. 
Twitchell  v.  Spokane,  24:  290,  104  Pac.  150, 
55  Wash.  86. 

418.  The  courts  will  not  interfere  with 
the  discretion  of  the  officers  who  fix  the 
rates  to  be  charged  for  a  municipal  water 
supply,  unless  they  can  say,  from  all  the  cir- 
cumstances, that  the  rate  fixed  is  excessive 
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,  and  disproportionate  to  the  service  rendered. 

:  Twitchell  v.  Spokane,  24:  290,  104  Pac.  150, 

'  55  Wash.  86. 

419^.  A  city  having  statutory  authority  to 
control  the  price  for  which  water  will  be 
supplied  from  its  plant  may  charge  such 
rates  as  will  yield  a  reasonable  profit. 
Twitchell  v.  Spokane,  24:  290,  104  Pac.  150, 
55  Wash.  86.  (Annotated) 

420.  A  water  rate  sufficiently  high  to  pay 
all  running  expenses  and  improvements 
and  repairs  of  the  system,  and  6  per  cent 
on  the  entire  value  of  the  plant  and  the 
purchase  price  therefor,  in  a  period  of  twen- 
ty years,  would  be  unreasonable,  and  it 
would  be  beyond  the  power  and  authority 
of  the  city  to  contract  in  advance  to  main- 
tain water  rents  at  such  a  rate.  Fell  v. 
Coeur  d'Alene,  43:  1095,  129  Pac.  643,  23 
Idaho,  32. 

421.  Statutory  authority  to  a  municipal 
corporation  to  contract  to  sell  water  to 
nonresidents  upon  such  rates  and  charges 
as  may  be  fixed  by  the  contract,  when,  in 
the  judgment  of  the  council,  it  is  for  the 
best  interests  of  the  city  so  to  do,  does  not 
preclude  it  from  charging  more  than  rea- 
sonable rates.  Childs  v.  Columbia,  34:  542, 
70  S.  E.  296,  87  S.  C.  566. 
Inequality    of   rates;    free    service. 

422.  Rules  of  a  water  board  giving  credit 
for  water  consumed  through  small  pipes  sup- 
plied with  meters,  upon  charges  for  un- 
metered  connections  of  a  building  using  an 
automatic  sprinkler  device  connected  with 
water  mains,  lack  uniformity  in  principle 
and  in  operation,  and  are  discriminatory  and 
void.  Gordon  v.  Doran,  8:  1049,  HI  N.  W. 
272,  100  Minn.  343. 

423.  The  granting  by  a  water  company 
of  a  special  rate  to  certain  consumers  does 
not  entitle  all  consumers  similarly  situated 
to  the  same  rate,  if  the  rate  legally  fixed 
for  the  service  generally,  which  the  latter 
are  required  to  pay,  is  reasonable.  State 
ex  rel.  Ferguson  v.  Birmingham  Water- 
works Co.  27:  674,  51  So.  354,  164  Ala.  586. 

(Annotated) 

424.  A  municipal  corporation  owning  a 
water-supply  system  may  furnish  water  for 
municipal  and  charitable  purposes  free  of 
charge.  Twitchell  v.  Spokane,  24:  290,  104 
Pac.   150,  55  Wash.  86. 

Enforcing   payment. 

Making  landlord  liable  for  water  furnished 
tenant,  see  Constitutional  Law,  390; 
Municipal  Corporations,  30. 

Injunction  to  prevent  shutting  oflf  supply, 
see  Injunction,  417. 

Penalty  in  excess  of  legal  interest  imposed 
for  failure  to  pay  v.'ater  bills,  see  Us- 
ury, 10. 

425.  A  municipal  corporation  which  has 
undertaken  to  supply  its  inhabitants  with 
water  under  circumstances  which  render  it 
a  public-service  corporation  cannot  assess 
the  cost  of  the  service  exclusively  against 
the  property  owner,  so  as  to  deny  a  tenant 
the  right  to  water  until  arrearages  against 
the  property  are  paid.  Farmer  v.  Nash- 
ville, 45:  240,  156  S.  W.  189,  127  Tenn.  509. 
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426.  A  water  company  whose  charter  pro-  i 
vides  that  every  person  within  a  municipal-  ] 
ity  shall  be  entitled  to  water  upon  nnying 
a  reasonable  compensation  cannot  matce  the 
payment  of  its  bills  by  owners  of  buildings 
a  condition  to  supplying  water  to  tenants. 
Bourke  v.  Olcott  Water  Co.  33:1015.  78 
Atl.  715,  84  Vt.  121.  (Annotated) 

427.  In  the  absence  of  statutory  author- 
ity, a  municipal  corporation  cannot,  by  or- 
dinance, make  delinquent  water  rentals  a 
lien  upon  property  as  against  a  subsequent 
owner  or  occupant  who  did  not  contract  the 
charges  or  make  default  in  their  payment. 
Linne  v.  Bredes,  6:  707,  86  Pac.  858,  43 
Wash.  540. 

428.  A  municipal  corporation  engaged  in 
the  business  of  lurnishing  water  to  its  in- 
habitants for  pay  cannot,  after  losing  by 
lapse  of  time  its  lien  on  a  parcel  of  prop- 
erty for  water  furnished  thereon,  compel  its 
owner  to  pay  for  water  furnished  before  he 
acquired  title.  Chicago  v.  Northwestern 
Mut.  L.  Ins.  Co.  i:  770,  75  N.  E.  803,  218 
111.  40.  (Annotated) 

429.  An  ordinance  authorizing  the  turn- 
ing off  of  water  upon  failure  to  pay  the 
rents  does  not  give  a  lien  against  the  prop- 
erty, so  as  to  permit  the  city  to  refuse  to 
turn  on  the  water  at  the  request  of  a  pur- 
chaser from  the  delinquent  consumer  until 
the  arrears  are  paid.  Covington  v.  Ratter- 
man,  17:  923,  108  S.  W.  297,  128  Ky.  336. 

430.  A  municipal  corporation  cannot, 
without  statutory  authority,  compel  the 
purchaser  of  property  to  pay  rents  for  wa- 
ter consumed  by  his  vendor,  as  a  condition 
to  furnishing  his  building  a  supply  from  its 
water  system.  Covington  v.  Ratterman,  17: 
923,  108  S.  W.  297,  128  Ky.  336. 

431.  A  rule  of  a  water  company  making 
the  property  owner  liable  for  water  sup- 
plied to  tenants  through  a  common  service 
pipe  and  authorizing  it  to  cut  off  the  water 
from  the  building  upon  failure  to  pay  for 
water  furnished  any  tenant,  does  not  apply 
in  case  of  a  contract  to  furnish  water  to 
one  tenant,  so  as  to  permit  the  cutting  ol 
of  the  water  upon  failure  of  another  to 
pay  his  rental.  Jopling  v.  Bluefield  Water- 
works &  Improv.  Co.  39:  814,  74  S.  E.  943, 
70  W.  Va.  670.  (Annotated) 

432.  Where  a  consumer  tenders  payment 
of  the  established  water  rate,  in  advance, 
for  the  service  he  is  demanding,  a  water 
company  cannot  refuse  to  supply  him  with 
water  because  of  his  refusal  to  pay  a  bill 
for  water  claimed  to  have  been  used  by 
him  while  residing  at  different  places  and 
carried  from  the  residences  of  other  con- 
sumers, since  this  is  a  wholly  separate 
transaction.  Hatch  v.  Consumers'  Co.  40: 
263,   104  Pac.   670,   17   Idaho,  204. 

(Annotated) 

433.  A  regulation  enacted  by  a  city 
which  has  statutory  power  to  supply  wa- 
ter to  its  inhabitants,  to  collect  rent  there- 
for, and  to  make  such  by-laws  and  regula- 
tions as  it  may  deem  necessary  for  the  safe, 
economic,  and  efficient  management  and 
protection  of  its  waterworks,  providing 
that,  if  anv  partv  shall  refuse  or  neglect 
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to  pay  the  water  rent  when  due,  the  water 
shall  be  turned  off,  and  not  turned  on 
again  until  all  back  rent  and  damages 
shall  be  paid,  and  $1  for  turning  on  and 
off  the  water,  is  reasonable  and  enforceable. 
Mansfield  v.  Humphrevs  Mfg.  Co.  31:301, 
92  N.  E.  233,  82  Ohio  St.  216.  (Aimotated) 
434.  A  company  organized  to  supply  wa- 
ter to  the  inhabitants  of  a  municipal  cor- 
poration has  no  inherent  power  to  exact  a 
penalty  for  failure  to  pay  water  bills 
promptly.  Ford  v.  Vicksburg  Waterworks 
Co.  43:  63,  59  So.  880,  102  Miss.  717. 


4.  Meters. 

Meter  rates,  see  supra,  406,  407. 

435.  That  a  requirement  that  owners  of 
private  fire  systems,  taking  water  from  the 
city  mains,  shall  place  meters  therein  at 
their  own  expense,  is  enforced  gradually,  be- 
ginning with  the  most  important  cases,  af- 
fords no  reason  for  enjoining  its  enforce- 
ment in  any  particular  case.  Shaw  Stock- 
ing Co.  V.  Lowell,  18:  746,  85  N.  E.  90,  199 
Mass.  118. 

436.  A  municipal  corporation  which  af- 
fords reasonable  means  for  extinguishing 
fires  by  public  hydrants  does  not  impose 
an  undue  burden  upon  the  property  owner 
who  desires  to  connect  his  private  fire  system 
with  the  city's  supply  by  requiring  him  to 
place  therein  a  meter  at  his  own  expense. 
Shaw  Stocking  Co.  v.  Lowell,  18:  746,  85 
N.  E.  90,  199  Mass.  118. 

437.  The  requirement,  by  a  municipal  cor- 
poration, of  the  installation  at  the  expense 
of  a  property  owner  of  a  water  metty  in 
his  private  'fire-service  pipes  which  take 
water  from  the  city's  plant,  is  not  unrea- 
sonable. Shaw  Stocking  Co.  v.  Lowell,  18: 
746,  85  N.  E.  90,  199  Mass.  118. 

438.  A  municipal  corporation  having  pow- 
er to  distribute  water  throughout  the  city 
and  regulate  the  use  thereof,  and  establish 
and  collect  the  prices  to  be  paid  therefor, 
may  require  water  supplied  to  a  private  fire 
system  to  pass  through  a  meter  to  be  set 
at  the  expense  of  the  owner  of  the  premises, 
the  ptxrpose  being,  not  to  require  pajTnent 
for  water  used  for  the  extinguishment  of 
fires,  but  to  prevent  the  surreptitious  or 
careless  withdrawal  of  water  through  such 
pipes  for  other  purposes.  Shaw  Stocking  Co. 
V.  Lowell,  18:  746,  85  N.  E.  90,  199  Mass. 
118. 

439.  An  ordinance  of  a  city  owning  and 
operating  waterworks,  which  prohibits  con- 
sumers from  taking  from  its  mains  any 
water  except  such  as  shall  have  been  meas- 
ured by  means  of  a  water  meter,  and  which 
provides  that  meters  of  the  kind  and  make 
ordered  by  the  city  shall  be  furnished  and 
installed,  or  the  expense  thereof  be  borne 
by  the  consumers  individually;  and  which 
also  reserves  to  the  city  the  right  to  stop 
the  supply  of  water  for  any  violation  of 
the  regulations, — is  not  void  for  unreason- 
ableness. Cooper  V.  Goodland,  23:  410,  102 
Pac.  244,  80  Kan.  121.  (Annotated) 
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W^ATER  SPOUT. 

Injury  to  adjoining  property  by  defective 
condition  of,  see  Landlord  and  Ten- 
ant, 128. 


♦  »» 


WATER    SUPPLY. 

See  Waters,  III. 

#-•-♦ • 

WATER    TANK. 

As  nuisance,  see  Eminent  Domain,  214. 


♦-•-» 

W^ATER    TOWER. 

As  fixture,  see  Fixtures,  21, 


WATER   WAY. 


Municipal  liability  for  injury  resulting 
from  dangerous  condition  of,  see  Mu- 
nicipal Corporations,  470. 

Across  railroad,  duty  to  bridge,  see  Rail- 
roads, 31. 


WATERWORKS. 


Landlord's  liability  to  keep   in   repair,   see 

Landlord  and  Tenant,  44. 
Waterworks  company,  see  Waters,  III. 


WAY. 

Of  necessity,  see  Covenants  and  Condi- 
tions, 19;  Damages,  133;  Easements, 
II.  c. 

Acceptance  of  dedication  of,  see  Dedication, 
40. 

Private  way,  generally,  see  Easements. 

Estoppel  to  assert  title  to,  see  Estoppel,  27. 

Estoppel  to  deny  right  to  revoke  permis- 
sion to  use,  see  Estoppel,  107. 

What  constitutes  a  way  within  meaning  of 
employers'  liability  act,  see  Master 
AND   Servant,  377. 

Public  ways,  see  Highwa,ys. 

Implied  covenant  as  to  way  of  necessity, 
see  Covenants  and  Conditions,  19, 


WAY   BILLS. 


Admissibility  of,  in  evidence,  see  Evidence, 

1937. 
Admissibility    in    evidence    of    letter    press 

copies  of,  see  Evidence,  719. 
Excessive   amount   charged    in,    see   Trial, 

613. 
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WEAPONS. 

Assault  by  pointing  weapons,  see  Assault 
AND  Battery,  10-13,  25,  37;  Evidence, 
106. 

Pointing  of,  as  crime,  see  Pointing  Weap- 
on. 

Sale  of,  in  violation  of  statute,  see  Negli- 
gence, 63. 

Leaving  loaded  gun  where  boy  can  get  it 
as  proximate  cause  of  accident,  see 
Proximate  Cause,   18. 

As  to  right  to  carry,  see  CARRYiira  Weap- 
ons. 


WEATHER  BUREAU. 

Opinion  evidence  by  employee  of,  see  Evi- 
dence, 1183,  1195. 


WEBB-KENYON   ACT. 

See  Commerce,  133-137;  Indictment,  etc., 
101;  Intoxicating  Liquors,  118, 


WEBSTEB-ASHBURTON     TREATY. 

See  Treaties,  1, 


W^EEDS. 

Requiring   land    owner   to    cut   or   pay    for 

cutting  weeds  in  abutting  highway,  see 

Constitutional  Law,  376. 
Constitutionality   of   statute   providing  for 

destruction     of,     see     Constitutional 

Law,  587. 
Permitting   weeds   to   obscure    ditch    along 

sidewalk  as  proximate  cause  of  injury, 

see  Proximate  Cause,   115. 
Requiring  property  owner  to  bear  expense 

of  destruction  of,  see  Taxes,   8. 


W^EEVIL. 

Injury  to  grain  in  warehouse  by,  see  Ware- 
housemen, 7. 


^•» 


WEIGHTS    ANB    MEASURES. 

Regulating  weight  of  loaf  of  bread,  see 
Constitutional  Law,  247,  500;  Mu- 
nicipal  Corporations,    190-192. 

Fixing  weight  of  standard  of  lumber  cars, 
see  Constitutional  Law,  446. 

Requiring  marking  of  weight  on  packages 
of  butter,  see  Constitutionai.  Law, 
501. 
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Statute  making  weight  determined  by  pub- 
lice  warehouse  conclusive  between  buyer 
and  seller  of  cotton,  see  Constitu- 
tional Law,  625. 

Liability  of  master  for  short  weight  sale 
by  servant,  see  Evidence,  2421. 

Delivering  short  weight  for  full  price,  see 
False  Pretenses,  19. 

Power  of  municipality  to  condemn  scales  for 
inaccuracy,  see  Municipal  Corpora- 
tions, 34. 

Unfair  measurement  of  property  sold,  see 
Sale,  16. 


WEIXS. 

Error  in  exclusion  of  evidence  as  to  dam- 
ages in  action  for  destruction  of,  see 
Appeal  and  Erbob,  1228. 

Prejudicial  error  as  to  damages  for  de- 
struction of,  see  Appeal  and  Error, 
1561. 

Destruction  of,  by  blasting,  see  Blasting, 
1,  2;  Trial,  87. 

Promise  by  landlord  to  pay  cost  of  well 
constructed  by  tenant,  see  Contracts, 
86. 

Right  to  Compensation  in  condemnation  pro- 
ceedings for  injury  to,  see  Eminent 
Domain,  269. 

Parol  evidence  as  to  meaning  of  written 
contract  to  drill,  see  Evidence,  960. 

Opinion  evidence  as  to  cause  of  destruc- 
tion of,  see  Evidence,  1073. 

Right  of  city  to  maintain  in  street,  see 
Highways,    18. 

Injunction  against  pollution  of,  see  Injunc- 
tion, 228. 

Presumption  of  license  to  use,  see  License, 
12. 

Lien  for  drilling,  see  Mechanics'  Liens, 
31,  32. 

For  oil  and  gas,  see  ]\Ii.\ES,  II.  b,  3. 

Injury  to  child  by  falling  into  well  of  hot 
water,  see  Negligence,  154|  155. 

Proximate  cause  of  destruction  of,  see  Prox- 
imate Cause,  29. 

Rights  in,  generally,  see  Waters,  II.  h. 


WHARVES. 


Discrimination  by  carrier  as  to  use  of,  see 
Carriers,  1004-1006. 

Dedication  to  public  of  part  of  land  of 
wharf  company,  see  Dedication,  14; 
Evidence,  2189,  2190. 

Right  to  compensation  for  interference  with, 
see  Eminent  Domain,  243. 

Authority  to  lay  out  highway  into  body  of 
water  for,  see  Highways,  4. 

Effect  of  construction  of  wharf  on  highway 
to  destroy  it,  see  Highways,  405. 

Judicial  sale  of  right  to  use  of  wharf  fran- 
chise, see  Judicial  Sale,  3. 

Liability  of  city  for  drowning  of  person, 
caused  hv  dilaT)idate<l  condition  of,  see 
Municipal  Corporations,  339. 
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Liability  for  injury  from  collapse  of,  see 
Negligknce,  98. 

Right  to  interfere  with  construction  of,  on 
adjoining  premises,  see  Nuisances,  74. 

As  nuLsance,  see  Nuisances,  100,  107,  170. 

Implied  repeal  of  statute  autliorizing  re- 
parian owners  to  construct,  see  Stat- 
utes, 340. 

Use  of  water  front  for  wharfing  purposes, 
see  Waters,  1.  c,  4,  c. 

Right  of  state  to  erect  docks  or  wharves  on 
tidelands  granted  to  private  person,  see 
Waters,  96. 

1.  A  vessel  owner  who,  for  the  pur- 
pose of  preserving  his  vessel  during  a  storm 
surpassing  in  violence  any  which  might  have 
been  reasonably  anticipated,  maintains,  only 
by  the  use  of  unusually  lieavy  and  numerous 
cables,  her  moorings  to  a  dock,  after  the 
full  discharge  of  her  cargo,  is  liable  to  the 
dock  owner  for  the  injury  thereto  caused 
by  the  pounding  of  the  vessel,  although 
prudent  seamansliip  required  tiiat  such 
course  be  followed.  Vincent  v.  Lake  Erie 
Transportation  Co.  27:  312,  124  N.  W.  221, 
109  Minn.  456.  (Annotated) 
Right   to   use. 

Master's  liability  for  act  of  servant  in  cast- 
ing off  moorings  of  vessel  at  private 
wharf,  see  Master  and  Servant,  938; 
Pleading,  316;  Trial,  249, 

Damages  for  injuries  caused  by  casting  off 
vessel  moored  to,  see   Pleading,   371. 

2.  A  shipowner  may  be  justified  by  ne- 
cessity in  mooring  to  another's  wharf  to  es- 
cape the  fury  of  a  tempest.  Ploof  v.  Put- 
nam, 20:  152,  71  Atl.  188,  81  Vt.  471. 

( Annotated ) 


VTHEAT. 

Combination   to   control   price  of,   see  Mo- 
nopoly AND  Combinations,  43,  44. 


wnmiviG. 


Of  puppies  as  nuisance,  see  Nuisances,  27. 


WHIPPING. 


Justification  for,  see  Assault  and  Battebt, 

27. 
Counterclaim    in    action    for,    see    Set-Off 

AND  Counterclaim,   16. 


W^HISKY. 


See  Intoxicating  Liquors. 


WHISTLES— WILLS. 
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WHISTLES. 

Burden  of  proving  that  use  of  whistle  was 
proximate  cause  of  injury,  see  Evi- 
dence, 324. 

Evidence  as  to  liability  of,  to  frighten 
horses,  see  Evidence,  1864. 

Negligence  in  blowing,  see  Municipal  Cor- 
roRATiONS,  333,  334,  35&;  Railroads, 
II.  d,  5. 

As  proximate  cause  of  injury  by  horse 
running  away,  see  Proximate  Cause, 
163. 

Duty  to  blow,  see  Railroads,  II.  d,  3,  b. 


♦  «  » 

WHITE  SLAVE  ACT. 

See  Prostitution. 


WHOLESALER. 

Injunction  against  wholesaler  who  places 
means  of  fraud  in  hands  of  retailer, 
see  Injunction,  98. 


WIDOW^. 

Allowance  to,  see  Appeal  and  Error,  45; 
Equitable  Conversion,  5;  Executors 
and  Administrators,   116,  117. 

Right  to  year's  support  under  antenuptial 
agreement,  see  Husband  and  VVife, 
134. 

Home  for  support  of,  as  charity,  see  Char- 
ities, 23. 

Dower  of,  see  Dower. 

Election  of  remedies  by,  see  Election  of 
Remedies,  27. 

Estoppel  to  assert  title  to  property,  see 
Estoppel,  62. 

Rights  of,  in  intestate  husband's  estate,  see 
Executors  and  Administrators,  I.  e 

Effect  of  adoption  of  child  on  rights  in  hus- 
band's estate,  see  Parent  and  Child, 
40. 

Right  to  homestead  as  against  husband's 
heirs,  see  Homestead,  IV.  b. 

Rights  of,  in  life  insurance,  see  Insurance, 
VI.  d,  2,  b. 

Right  of,  prior  to  assignment  of  dower,  to 
maintain  trespass  qiuire  clausum  fre- 
git,  see  Parties,  22. 

Inheritance  tax  on  statutory  year's  support, 
see  Taxes,  312. 

Succession  tax  on  provision  for,  in  lieu  of 
dower,  see  Taxes,  313, 

Joining  of,  with  trustee  in  deed  of  prop- 
erty placed  in  trust  for  her,  see  Trusts, 
100. 

Election  of,  to  take  under  or  against  will, 
see  Wills,  III.  i. 

Who  may  take  under  devise  to  "widow," 
see  Wills,  160. 

As  heir  of  husband,  see  Wills,  165,  166. 
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Right  to  allow  sums  given  by  husband's 
will  for  maintenance  to  accumulate  and 
to  pass  them  to  her  devisee  or  represen- 
tative, see  Wills,  225. 

Validity  of  condition  in  restraint  of  remar- 
riage, see  Wills,  275,  276,  280. 


WILD   ANIMALS. 

Liability  of  carrier  for  injury  by,  see  Cab- 

RiERS,  764,  765. 
In  general,  see  Animals,  2,  16,  17. 


WILD  GAME. 


See  Game. 


W^ILFUL   INJURY. 

Sufficiency     of     allegations     to    show,     see 
Pleading,  366. 


WILFUL  NEGLIGENCE. 


See  Negligence. 


W^ILFULNESS. 


Presumption  of,  see  Evidence,  238. 
Evidence  on  question  of,  see  Evidence,  1704. 
As  element  of  murder,  see  Homicide,  17-23. 


WILLS. 

I.  The  instrument;  form;  requisites; 
validity,   1—116. 

a.  In  general,  1—17. 

1.  Validity;   effect  of  partial 

invalidity,  1—9. 

2.  Testamentary       character, 

10-16. 

3.  Iticorporating         extrinsic 

document,   1 7. 

b.  Execution;  attestation,  18—38. 

c.  Revocation;  reviving,  39—60. 

d.  Who  may  mahe;  capacity;  wn- 

due   influence,    61—79. 
dd.  What  may  he  disposed  of,  80, 
81. 

e.  Probate;        contest;        foreign 

wills,    ^2-113. 

1.  In   general,   82—93. 

2.  Trial     or     hearing;     wit- 

nesses; evidence,  94—107. 

3.  Foreign  wills,  108—113. 

f.  Codicil,    114-116. 

II.  Nuncupative;     holographic,     117— 
121. 
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III.  Devise  and  legacy,  122—418. 

a.  Validity;      construction      gen- 

erally; implied  gift;  descrip- 
tion of  property,   122—153. 

b.  Description     of     beneficiaries; 

who   may  take,    154— ISl. 

c.  Children  not  mentioned  or  dis- 

inherited,  182—184. 

d.  Restrictions  on  charitable  be- 

quest or  devise,   185—187. 

e.  What    property    passes,    188— 

204. 

f.  Partial  intestacy,  205. 

g.  Nature    of    estate    or    interest 

created,   206—341. 

1.  In  general,   200.   207. 

2.  Life  or  fee,  208—247. 

3.  Estates      tail;       rule       in 

Shelley's  case,  248—265. 

4.  Estate   or   gift   upon   con- 

dition, 266—297. 
6.  Remainders;  acceleration. 

6.  Executory     devises;     con- 

ditional  limitations, 
298-305. 

7.  Income   or   support;    edu- 

cation. 

8.  Interest   of  several,   306— 

310. 

9.  Vested    or    contingent    in- 

terests, 311—341. 

a.  In  general,   311—315. 

b.  Remainders,  316— 

341. 

h.  Enjoyment;  payment;  accel- 
eration, 342—345. 

i.  Election;  acceptance,  346— 
371. 

j.  Equitable  conversion,  372- 
379. 

k.  Charge  upon  donee  or  land 
devised,    380—385. 

I.  Lapsing;  ademption;  deduc- 
tion ;  contribution ;  revoca- 
tion; renunciation,  386—418. 

IV.  Suit  to  construe  or  reform. 

Requiring  advancementa  to  be  brought  into 
hotchpot  in  distributing  undisposed  of 
residue,  see  Advancements,  5,  6. 

Creation  of  annuity  by,  see  Annuities. 

Contract  of  attorney  to  protect  client's  in- 
terest under,  for  percentage  of  value  of 
property  recovered,  see  Attorneys,  67. 

Right  of  trustee  in  bankruptcy  to  contin- 
gent interest  of  beneficiary  under,  see 
Bankruptcy,  41-43. 

Conflict  of  laws  aa  to,  see  Conflict  ot 
Laws,  I.  j;  Taxes,  337. 

Right  to  take  property  by  will  as  natural 
right,  see  CoNSTiTunoNAX  Law,  386. 

Agreement  for  execution  of  reciprocal  wills, 
see  Contracts,  325;  Specific  Perforai- 
ance,  79. 

Contract  to  will  property,  see  Contracts, 
98,  99,  197,  327,  362,  435,  773;  Dam- 
ages, 111,  126;  Judgment,  39;  Speci- 
fic Performance,  54-57,  71-79. 

Right  of  residuary  legatee  paying  illegal 
succession  tax  to  compel  contribution 
from  other  legatees,  see  Contribution 
AND  Indemnity,  3. 
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Effect  of  necessity  for  construction  of  will 
in  partition  proceeding  on  right  to 
solicitor's  fees  aa  costs,  see  Costs  and 
Fees.  22. 
Rights  of  creditor  of  one  whose  support  ia 
made  a  lien  upon  property  devised,  see 
Creditors'  Bill,  8-10. 

Creditor's  bill  to  reach  interest  under,  see 
Creditors'  Bill,  16-18. 

Direction  in,  as  to  crops,  see  Crops,  1. 

Right  of  devisees  to  complain  of  method  of 
assigning  widow's  dower,  see  Do  web, 
45. 

Equitable  jurisdiction  over,  see  Equity, 
I.  d. 

Estoppel  of  legatee,  see  Estoppel,  134. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  571-577,  628. 

Burden  of  proving  fraud  in  assignment  of 
legacy,  see  Evidence,  270. 

Parol  evidence  as  to,  see  Evidence,  926-928, 
969-975. 

Evidence  of  testator's  declarations,  see  Evi- 
dence, X.  f. 

Evidence  on  question  of  forgery  of,  see  Evi- 
dence, 840,  1471. 

Execution  as  lien  upon  legacy,  see  Execu- 
tion, 8. 

Matters  concerning  executors  and  adminis- 
trators, see  Executors  and  Adminis- 
trators. 

Powers  and  duties  of  executors  under,  see 
Executors  and  Administrators,  II. 

Effect  of  finding  of  will  on  prior  appoint- 
ment of  administrator  in  other  county, 
see  Executors  and  Administrators, 
6,  34. 

Appointment  of  guardian  by,  see  Guardian 
AND  Ward,  2,  3. 

Attempting  to  give  custody  of  infant  by,  see 
Infants,  21. 

Assignment  of  insurance  policy  to  trusteea       , 
to   be  named   in  will  of   assignor,   see 
Insurance,  447,  460,  461,  463. 

Interest  on  legacy,  see  Interest,  48,  49. 

Conclusiveness  of  decree  as  to  amount  to 
which  widow  is  entitled  under  hus- 
band's will,  see  Judgment,  184. 

Relief  from  judgment  in  proceeding  to  de- 
termine rights  to  residuary  estate,  see 
Judgment,  367. 

Bequest  of  leasehold  as  breach  of  covenant 
not  to  assign,  see  Landlord  and  Ten- 
ant, 36. 

Recognition  by  devisee  of  real  estate  of  lease 
as  including  recognition  of  tenant's 
right  to  remove  improvements,  see 
Landlord  and  Tenant,  112. 

Allegation  of  illegitimacy  of  child  claiming 
right  to  take  under,  as  libel,  see  Libel 
AND  Slander,  131. 

Effect  of  laches  on  right  to  recover  legacy, 
see  Limitation  of  Actions,  40,  56. 

When  action  to  have  legatees  declared  trus- 
tees is  barred,  see  Limitation  of  Ac- 
tions, 251. 

Payment  of  interest  by  devisee  of  mortgaged 
property  as  interrupting  running  of 
limitations  against  other  devisees  of 
realty,  see  Limitation  of  Actions,  325. 

Removal  of  bar  of  limitations  by,  see  Lim- 
itation of  Actions,  363. 
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Riglit  of  devisee  to  sue  to  set  aside  void 
deed  by  testator,  see  Parties,  24. 

Eight  to  jury  trial  in  action  by  devisee  to 
cancel  void  deed,  see  Jury,  21. 

Parties  defendant  in  suit  respecting,  see 
Parties,    172-175. 

Perpetuities,  see  Perpetuities. 

Creation  of  power  by,  see  Powers. 

Execution  of  power  by,  see  Powers,  II. 

Reformation  of,  see  Reformation  of  In- 
struments, 1. 

Construction  of  re-enacted  statute  of  wills, 
see  Statutes,  289. 

Tax  on  gifts  by,  see  Taxes,  V. 

Succession  tax  on  money  reserved  by  testa- 
tor for  erection  of  tomb,  see  Plbiading, 
639;    Taxes,  296-298. 

Creation  of  trust  by,  see  Trusts. 

Liability  of  testamentary  trustee  to  re- 
mainderman for  waste  by  life  tenant, 
see  Trusts,  115. 

/.  The    instrument;    form;    requisites; 
validity. 

a.  In  general. 

1.  Validity;  effect  of  partial  invalidity. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Validity   generally. 

Effect  of  failure  to  mention  children  in  will, 

see  infra,  III.  c. 
Validity  of  conditions,  see  infra.  III.  g,  4. 

1.  Tlie  right  to  make  a  will  includes 
the  riglit  to  make  it  according  to  the  tes- 
tator's own  desires,  subject  only  to  stat- 
utory restrictions.  Ginter  v.  Qinter,  22: 
1024,  101  Pac.  634,  79  Kan.  721. 

2.  Evidence  that  the  testator  contem- 
plated making  changes  in  his  duly  executed 
will  cannot  affect  its  validity  in  its  integ- 
rity or  in  any  of  its  parts,  since,  in  the 
absence  of  a  change  in  the  legal  mode,  the 
presumption  is  that  he  determined  to  ad- 
here to  the  will  as  executed.  La  Rue  v. 
Lee,  14:  968,  60  S.  E.  388,  63  W.  Va.  388. 

3.  The  use  of  a  pencil  in  writing  or 
making  alterations  in  a  will  otherwise  duly 
executed  raises  no  presumption  that  the 
testator  was  only  deliberating,  and  that 
the  will  is  not  final;  but  the  use  of  such 
instrument  is  as  indicative  of  a  final  and 
conclusive  intent  on  the  part  of  the  testa- 
tor as  any  other.  La  Rue  v.  Lee,  14:  968, 
60  S.  E.  388,  63  W.  Va.  388. 

4.  A  statutory  requirement  that  a  will 
shall  be  in  writing,  and  may  be  hand  writ- 
ten or  type  written,  does  not  render  a  will 
invalid  because  it  is  partly  in  print.  Sears 
v.  Sears,  17:  353,  82  N.  E.  1067,  77  Ohio  St. 
104. 

5.  A  will  cannot  be  said  to  be  unnatural 
and  capricious  because  the  bulk  of  testator's 
estate  is  left  to  an  intimate  friend  instead 
of  to  a  brother  in  a  distant  country,  with 
whom  testator  had  no  communication  for 
forty  years,  and  who  he  said  had  done 
him  a  great  wrong.  Re  Carey,  51:  927, 
136  Pac.  1175,  50  Colo.  77. 
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6.  A  bequest  to  the  rector  of  a  Jesuit 
college  in  aid  of  a  school  for  the  training 
of  pupils  intended  for  the  church  is  not 
invalid  as  being  contrary  to  the  policy 
of  the  Roman  Catholic  Relief  Act  ( 10 
Geo.  IV.  chap.  7),  or  as  directly  tend- 
ing to  train  up  students  to  be  Jesuits, 
where  there  is  no  pecuniary  profit  to  the 
Jesuit  order  from  the  school  and  the  pu- 
pils educated  for  the  church  do  not  make  a 
selection  of  the  order  to  which  they  desire 
to  belong,  if  any,  until  the  last  year. 
Roche  V.  M'Dermott,  1  B.  R.  C.  949, 
[1901]    1   I.  R.   394. 

Effect  of  partial  invalidity. 
See  also  infra,  86. 

7.  If  a  portion  of  a  will  may  ever  be 
set  aside  for  want  of  testamentary  capac- 
ity, while  the  rest  is  upheld,  it  can  only 
be  where  the  testator  being  able  to  transact 
business  generally,  and  capable  of  dispos- 
ing of  his  property  in  other  respects,  is  un- 
able, by  reason  of  some  specific  delusion  or 
mental  defect,  to  comprehend  the  effect  of 
the  provision  in  question.  Holmes  v.  Camp- 
bell College,  41:  1 126,  125  Pac.  25,  87  Kan. 
597.  (Annotated) 

8.  A  will  is  not  invalidated  because  of 
provisions  that  the  trustees  of  a  fund 
created  for  benevolent  purposes  need  not 
report  to  the  court,  contrary  to  provisions 
of  the  statute,  although  the  provision  as 
to  report  must  give  way  to  the  statute. 
Ackerman  v.  Fichter,  46:  221,  101  N.  E. 
493,  179  Ind.  392. 

9.  An  alternative  testamentary  gift 
will  not  take  effect  though  the  primary  gift 
is  rendered  null  and  void  by  reason  of  the 
interest  of  the  attesting  witness.  Aplin  v. 
Stone,  4  B.  R.  C.  704,  [1904]  1  Ch.  543. 
Also  Reported  in  73  L.  J.  Ch.  N.  S.  456, 
90  L.  T.  N.  S.  284.  (Annotated) 

2.  Testamentary  character. 

(Sec  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Partial  invalidity  for  want  of,  see  supra,  7. 

Note  payable  only  if  collected  in  lifetime  of 
payee,  as  attempt  to  dispose  of  prop- 
erty at  death,  see  Bills  and  Notes,  12. 

Question  whether  instrument  is  deed  or 
will,  see  De-eds,  24;  Evidence,  978. 

How  absolute  gift  transformed  into  testa- 
mentary act,  see  Gift,  1. 

10.  An  instrument  must  dispose  of  prop- 
erty to  be  entitled  to  probate  as  a  will. 
Blacksher  Co.  v.  Northrop,  42:  454,  57  So. 
743,  176  Ala.  190. 

11.  A  deed  of  trust  not  revocable  by  the 
grantor  is  not  to  be  considered  as  a  will 
in  disguise,  merely  because  'it  conveys  the 
bulk  of  the  grantor's  personal  property,  re- 
serving to  himself  the  possession  and  control 
of  it  during  his  life.  Hall  v.  Hall,  21:  533, 
63  S.  E.  420,  109  Va.  117. 

12.  A  properly  attested  indorsement  on 
a  note  transferring  it  to  another  person 
named,  with  a  provision  that  he  could  npt 
sell,  transfer,  or  collect  it  during  the  life- 
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time  of  the  assignor,  who  might  collect  it  ( 
if  he  lived  until  it  was  due,  but  if  not  col- 
lected during  the  lifetime  of  the  transferrer, 
the  transferee  was  to  have  it,  is  properly 
admitted  to  probate  as  a  will.  Morrison  v. 
Barlett,  41:  39,  147  S.  W.  761,  148  Ky.  833. 

(Annotated) 

13.  A  letter  written  by  a  man  sentenced 
to  death,  three  days  before  the  execution,  to 
his  daughters,  stating  that  he  made  two  of 
them  a  deed  to  the  house  and  lot,  and  that 
he  did  not  want  them  to  have  any  trouble 
over  it,  and  did  so  because  of  their  attention 
to  their  mother,  may  be  probated  as  a  will 
sufficient  to  pass  title  to  the  property. 
Milam  v.  Stanley,  17:  1126,  111  S.  W.  296, 
33  Ky.  L.  Rep.  783.  (Annotated) 

14.  A  dated  and  signed  memorandum  in 
the  handwriting  of  deceased,  found  among 
his  belongings  on  the  page  of  a  blank  book 
such  as  he  used  in  his  business,  stating  that 
"everything  is"  his  wife's,  cannot  be  probat- 
ed as  his  will,  although  there  is  evidence 
that  he  had  made  a  will,  if  there  is  nothing 
to  identify  this  memorandum  as  the  will 
referred  to.  Smith  v.  Smith,  33:1018,  70 
S.  E.  491,  112  Va.  205.  (Annotated) 

15.  A  testamentary  disposition  of  stock 
was  not  effected  by  a  letter  informing  tl>e 
beneficiary  that  he  would  be  glad  of  the 
foresight  of  the  writer  in  retaining  it  for 
his  future  benefit,  accompanied  by  a  trans- 
fer of  the  stock  to  the  name  of  the  writer, 
"attorney  for"  the  beneficiary,  where  the 
transaction  was  subsequently  repudiated, 
and  the  stock  retransferred  to  the  name  of 
the  writer  of  the  letter,  who  was  the  true 
<nvner  of  the  stock.  Paine  v.  Paine,  12:  547, 
67  Atl.  127,  28  R.  L  307. 

16.  Where  an  instrument  executed  in 
compliance  with  the  statute  as  to  execu- 
tion of  wills  is,  by  its  terms,  declared  to  be 
the  will  of  the  testatrix,  and  contains  the 
appointment  of  an  executor  "after  my  death 
to  settle  up  all  property,  both  personal  and 
real,"  and  an  item  reading,  "I  hereby  make 
my  two  granddaughters,  L.  S.  and  E.  B., 
each  equal  heirs  with  my  own  children," 
such  instrument  is  dispositive  and  devises 
to  the  two  granddaughters  each  an  equal 
share  with  the  children  of  testatrix  in  her 
estate.  Moon  v.  Stewart,  45:  48,  101  N.  E. 
344,  87  Ohio  St.  349.  (Annotated) 

3.    Incorporating    extrinsic    document. 

(Sec  also   same  heading   in   Digest  L.R.A. 
1-10.) 

17.  The  provisions  of  a  trust  deed  not  at- 
tested as  a  will  cannot  be  incorporated  into 
a  will  by  reference  for  the  purpose  of  de- 
noting a  bequest  not  made  by  the  will,  under 
a  statute  prescribing  certain  formalities  for 
the  execution  of  wills,  and  requiring  the 
statement  therein  of  the  disposition  of  prop- 
erty to  be  made.  Hatheway  v.  Smith,  9: 
310,  65  AtL  1058,  79  Conn.  506. 

t.  Execution;   attestation. 

(See  also   same  heading   in   Digest   L.R.A. 

1-70.) 
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Evidence  of  attesting  witnesses  on  probate 
of  will,  see  infra,  94,  95,  99. 

Right  of  attesting  witnesses  to  take  under 
will,  see  infra,  178-180. 

Execution  of  deed,  see  Deeds,  I.  a. 

Effect  of  failure  to  attest  deed,  see  Deeds, 
4. 

Presumption  and  burden  of  proof  as  to  ex- 
ecution, see  Evidence,  571-577,  2291. 

Sufficiency  of  proof  as  to  execution,  see 
Evidence,  2292-2295. 

Collateral  attack  on  probate  because  of  de- 
fects in  attestation,  see  Judgment,  13G. 

Invalidity  of  will  not  executed  as  required 
by  statute,  see  Statutes,  217. 

18.  The  statement  of  an  attesting  wit- 
ness that  a  testator  was  not  in  a  condition 
to  make  a  will  does  not  impair  tiie  effect  of 
his  attestation.  Re  Shapter,  6:  575,  85  Pac. 
688,  35  Colo    578. 

19  A  will  is  not  invalidated  by  the  fact 
that  the  subscribing  witnesses  signed  before 
tlie  testator  He  Shapter,  6:  575,  85  Pac. 
688,  35  Colo.  578. 

20.  That  persons  affixing  their  signatures 
as  witnesses  to  a  holographic  will  at  the  re- 
quest of  testator  did  not  see  the  signature 
of  testator  thereto,  and  were  not  exprestily 
told  that  he  had  signed  it,  does  not  destroy 
the  validity  of  the  will.  ]")oughortv  v. 
Crandall,  38:  161,  134  N.  W.  24,  168  Mich. 
281.  (Annotated) 

21.  The  fact  that  a  notary  was  present 
and  acting  in  a  notarial  capacity  up  to  the 
time  of  the  execution  of  a  will  which  he 
declined  to  attest  does  not  vitiate  its  at- 
testation in  the  mode  specified  by  law  in 
case  no  notary  shall  be  present.  Porcra  v. 
Perera,  2  13.  R.  C.  33,  [1901J  A.  C.  354. 
Also  Reported  in  70  L.  J.  P.  C.  N.  S.  46,  84 
L.  T.  N.  S.  371,  17  Times  L.  R.  389. 

22.  The  words  "if  no  notary  be  present" 
in  a  statutory  provision  requiring  that  a 
testator's  signature  shall  be  made  or  ac- 
knowledged in  the  presence  of  a  licensed 
notary  public  and  two  or  more  witnesses 
duly  attesting  the  execution,  or  if  no  notary 
be  present,  then  in  the  presence  of  five  or 
more  witnesses  duly  attesting,  have  refer- 
ence to  the  presence  of  a  notary  acting  in 
his  notarial  capacity.  Perera  y.  Perera,  2 
B.  R.  C.  33,  [1901]  A.  C.  354.  Also  Report- 
ed in  70  L.  J.  P.  C.  N.  S.  46,  84  L.  T.  N. 
S.  371,  17  Times  L.  R.  389. 

Signature  of  testator. 

Forgetfulness  of  attesting  witness  as  to,  see 

infra,  95. 
Presumption  as  to,  see  Evidence,  571,  575- 

577. 
Sufficiency  of  evidence  as  to,  see  Evidence, 

2289-2295. 

23.  A  recital  in  a  will  that  it  was 
signed  by  testator,  or  that  he  had  set  his 
hand  and  seal  to  it,  does  not  affect  its  va- 
lidity, although  the  signature  was  that  of 
another,  if  it  was  acknowledged  by  testator. 
Elston  y.  Montgomery,  26:  420,  90  N.  E.  3, 
242  111.  348. 

24.  A  will  which,  after  it  had  been  sub- 
scribed by  the  testator,  was  changed  by  the 
insertion    of    a    bequest    by    interlineation. 
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and  then  published,  and  the  signature 
acknowledged  in  the  presence  of  the  wit- 
nesses, who  thereupon  subscribed  their 
names  as  witnesses  in  the  presence  of  the 
testator,  is  signed  by  the  testator,  since  the 
testator  may  adopt  as  his  sign  his  own  sign 
manual  made  at  the  foot  of  his  will  before 
its  completion,  and  his  acknowledgment 
thereof  makes  it  his  signature  to  the  will  as 
it  stands.  Re  Bullivant,  51:  169,  (N.  J.  Err. 
&  App.)    88  Atl.  1093,  82  N.  J.  Eq.  340. 

(Annotated) 
—  place  of. 

25.  A  will  is  not  invalidated  by  the 
existence  of  disposing  matter  after  the  sig- 
nature, although  the  statute  requires  wills 
to  be  signed  at  the  end,  in  the  absence  of 
anything  to  show  when  the  additional  mat- 
ter was  written,  since  it  will  be  presumed 
that  it  was  written  after  the  will  was  exe- 
cuted. Re  Taylor,  36:  66,  79  Atl.  632,  230 
Pa.   346. 

26.  A  will  written  upon  a  printed  blank 
form  and  signed  by  the  testatrix  in  the 
space  therein  provided  for  that  purpose  is 
signed  at  the  end  thereof  as  required  by 
statute,  notwithstanding  a  blank  space  of 
about  23 V2  inches  between  the  last  testa- 
mentary clause  and  the  testimonium  clause. 
Mader  v.  Apple,  23:  515,  89  N.  E.  37,  80 
Ohio  St.  69L  (Annotated) 

27.  A  will  written  by  the  testatrix  upon 
a  printed  blank  form  containing  a  testi- 
monium clause  with  blanks  for  the  name  of 
the  place  and  the  date  of  execution,  which 
she  tills  out,  and  followed  by  a  blank  line 
for  the  signature  of  the  maker,  which  she 
leaves  blank;  with  her  name  written  in  the 
attestation  clause,  in  a  blank  left  for  the 
name  of  the  maker, — is  not  signed  at  the 
end  thereof,  in  compliance  with  a  statutory 
requirement,  although  the  testatrix  may 
have  intended  such  act  as  a  signing.  Sears 
V.  Sears,  17:  353,  82  N.  E.  1067,  77  Ohio  St. 
104.  (Annotated) 

28.  A  signature  of  the  end  of  testator's 
disposition  of  his  property  complies  with  a 
statute  requiring  signatures  at  the  end  of 
the  will,  and  a  signature  is  therefore  suf- 
ficient, although  the  writing  in  logical  order 
proceeds  from  the  first  to  the  third  page 
and  then  back  to  the  second,  so  that  the 
signature  is  upon  the  second  rather  than 
the  third  page.  Re  Stinson,  30:  11 73,  77 
Atl.  807,  228  Pa.  475.  (Annotated) 

29.  Under  a  statute  requiring  a  will  to 
be  signed  by  the  testator,  or  some  other 
person  in  his  presence  and  by  his  express 
direction,  a  blank  will  on  a  mutual  benefit 
certificate,  intended  to  pass  the  right  to 
the  proceeds,  is  sufficiently  signed  by  plac- 
ing the  testator's  name  in  the  blank  at  the 
beginning  of  the  instrument,  without  plac- 
ing the  signature  at  the  end  of  it,  if  the 
intention  was  to  execute  the  will  thereby. 
Armstrong  v.  Walton,  46:  552,  62  So.  173, 
105   Miss.   337,  (Annotated) 

30.  A  signature  sufficient  to  nieet  the 
statutory  requirements  is  effected  by  one 
who,  writing  his  own  will,  begins  by  writ- 
ing his  name,  with  intent  that  it  should  | 
stand  as  his  signature  to  the  will  when  com- 
Dieest  1-52  L.B.A.(N.S.) 


pleted,  and,  after  disposing  of  his  property, 
secures  the  witnesses'  signature  to  the  at- 
testation clause,  although  he  does  not  sign 
the  will  at  the  end.  Meads  v.  Earle,  29: 
63,  91   N.  E.  916,  205  Mass.  553. 

(Annotated) 
31.  A  holographic  will  executed  on  a 
printed  blank  is  properly  subscribed  by  the 
testator  at  the  end  of  it,  if  the  signature  ap- 
pears in  the  proper  place  in  the  blank,  al- 
though in  the  blank  left  for  the  disposing 
clause  testator  states  that  he  disposes  of 
his  property  as  per  the  provisions  of  the 
pages  attached  and  consecutively  numbered 
to  a  number  specified,  which  sheets  are  then 
pinned  in  the  blank,  one  on  top  of  the  other, 
with  writing  on  one  side  only,  and  when 
read  as  though  inserted  where  pinned,  the 
will  reads  logically  and  consecutively.  Re 
Field,  39:  1060,  97  N.  E.  881,  204  N.  Y.  448. 
Signature   of  attesting  w^itness. 

32.  A  statute  requiring  attestation  of  a 
will  in  testator's  presence  requires  the  sub- 
scription thereto  of  the  names  of  the  wit- 
nesses. International  Trust  Co.  v.  Anthony, 
22:  1002,  101  Pac.  781,  45  Colo.  474. 

33.  A  proper  attestation  of  a  will  by  a 
witness  is  effected,  the  other  requirements 
being  present,  if  he  holds  the  end  of  the 
pen  while  it  is  guided  by  another  in  the 
writing  of  his  name;  and  it  is  immaterial 
that  such  aid  is  not  necessary  because  the 
witness  can  write.  Re  Pope,  7:  1193,  52  S. 
E.  235,   139  N.  C.  484.  (Annotated) 

34.  That  one  of  the  witnesses  to  a  will 
signs  before  the  testator  does  not  invalidate 
the  instrument,  under  a  statute  requiring 
signature  by  the  testator  and  subscription 
in  the  presence  of  the  testator  by  two  or 
more  competent  witnesses,  where  the  whole 
execution  of  the  instrument  was  part  of  one 
transaction,  and  testator  and  witnesses  all 
signed  in  the  presence  of  each  other.  Re 
Horn,  26:  1 126,  125  N.  W.  696,  161  Mich. 
20.  (Annotated) 
WIio  may  lie  -vritness. 

35.  Competence  of  an  attesting  witness 
to  a  will  must  be  determined  as  of  the 
time  when  the  attestation  is  made.  Bruce 
V.  Shuler,  35:  686,  62  S.  E.  973,  108  Va.  670. 

(Annotated) 

36.  The  nomination  of  committeemen  in 
a  will  devoting  property  to  the  establish- 
ment of  a  charity,  under  a  clause,  "I  would 
like  the  executive  committee  to  consist  of" 
certain  named  persons,  is  an  essential  ele- 
ment of  the  scheme,  and  if  the  committee 
are  to  have  material  duties  in  the  man- 
agement of  the  charity,  a  nominee  will  be 
disqualified  to  act  as  a  witness  to  the  will 
where  the  statute  requires  it  to  be  attested 
by  disinterested  witnesses.  Re  Stinson, 
36:  504,  81  Atl.  207,  232  Pa.  218. 

(Annotated) 
Presence  of  parties. 
See  also  supra,  32. 

37.  Attestation  of  a  will  in  another 
room,  out  of  range  of  testator's  vision,  is 
not  within  a  statutory  requirement  that  it 
shall  be  in  his  presence;  and  the  defect  is 
not  cured  by  a  subsequent  acknowledgment 
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by  the  witnesses,  or  ratification  and  approv- 
al by  the  testator.  Calkins  v.  Calkins, 
x:  393,  75  N.  E.  182,  216  111.  458. 

(Annotated) 
Attestation  clause. 
Presumption    from    presence   of    attestation 

clause,  see  Evidence,  577. 
Presumption  of  due  execution  from  recitals 

of    attestation    clause,    see    Evidence, 

2295. 

38.  That  the  name  of  the  testatrix  is 
incorrectly  given  in  the  a^ttestation  clause 
in  a  will  does  not  aflFect  its  validity;  nor 
will  probate  of  the  instrument  be  denied 
where  the  subscribing  witnesses  are  clear 
in  their  testimony  that  all  statutory  re- 
quirements were  observed  in  its  execution. 
Re  Diener,  14:  259,  113  N.  W.  149,  79  Neb. 
569. 

c.  Revocation;  reviving. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Revocation  of  codicil,  see  infra,  114. 

Sufficiency  of  proof  of  intention  that  joint 
and  mutual  will  should  not  be  revo- 
cable, see  Evidence,  2230. 

Sufficiency  of  evidence  of  intent  to  revoke, 
see  Evidence,  2234,  2235. 

Effect  of  deed  of  insane  person  to  revoke 
prior  valid  will,  see  Incompetent  Per- 
sons,  13. 

Adoption  on  re-enactment  of  statute  of 
wills  of  former  construction  as  to  rev- 
ocation by  implication,  see  Statute:s, 
289. 

Submission  of  question  to  jury  on  trial  of 
issue  as  to  revocation  of,  see  Trial,  96. 

Directing  verdict  finding  revocation,  see 
Trial,  752. 

See  also  infra,  85- 

39.  The  common-law  rule  of  implied 
revocation  of  wills  by  "changed  conditions 
and  circumstances"  of  the  testator,  arising 
subsequent  to  their  execution,  is  affirma- 
ti  ely  adopted  as  the  law  of  Minnesota  by 
Rev.  Laws  1905,  §  3665.  Re  Hall,  20:  1073, 
119  N.  W.  219,  106  Minn.  502. 

40.  Fraudulent  or  coercive  interference 
with  testator's  intended  revocation  of  a  will 
by  beneficiaries  therein  will  not  require  its 
annulment,  where  the  statute  provides  that 
no  will  shall  be  revoked  otherwise  than  by 
burning,  canceling,  tearing,  or  obliterating 
the  same  by  the  testator  himself,  or  by  his 
direction,  or  by  the  execution  of  another 
will.  Bohleber  v.  Rebstock,  41:  105,  99  N. 
E.  75,  255  111.  53.  (Annotated) 

41.  A  will  executed  jointly  by  husband 
and  wife,  in  which  each  devises  his  or  her 
property  to  the  other  for  life  with  remainder 
over,  cannot  be  revoked  by  one  after  the 
death  of  the  other.  Frazier  v.  Patterson, 
27:  508,  90  N.  E.  216,  243  111.  80. 

(Annotated) 
Capacity  to  revoke. 

42.  One  lacking  testamentary  capacity  is 
not  competent,  by  means  of  an  attempted 
testamentary  act,  to  revoke  a  prior  will.  Re 
Digest  1-52  Ii.R.A.(N.S.) 


Goldsticker,  18:  99,  84  N.  E.  581,  192  N.  Y. 
35.  (Annotated) 

Subsequent  vrill. 

See  also  infra,  47. 

43.  Tile  more  execution  of  a  revocatory 
will  effects  a  cancelation  of  a  prior  one,  al- 
though it  is  never  probated,  under  a  stat- 
ute providing  that  wills  may  be  revoked  by 
the  execution  of  subsequent  wills.  Blackett 
v.  Ziegler,  37:  291,  133  N.  VV.  901,  153  Iowa, 
344. 

44.  A  will  giving  all  testator's  property 
to  one  person  is  revoked  by  the  execution 
of  another  will  giving  practically  all  of  tne 
property  to  another,  although  it  contains 
no  express  words  of  revocation,  under  a 
statute  providing  that  no  will  shall  be  revo- 
cable otherwise  than  by  some  other  will 
or  codicil  in  writing,  or  other  writing 
declaring  the  same,  unless  the  same  be 
altered  by  some  other  will  declaring  the 
same.  Gardner  v.  McNeal,  40:  553,  82  Atl. 
988,  117  Md.  27. 

—  effect  of   subsequent  destruction   of 

later  iirill. 
See  also  Judgment,  182. 

45.  An  existing  will  is  not  revoked  by  a 
later  one  which  the  testator  afterwards  pur- 
posely destroys,  under  a  statute  providing 
that  all  wills  shall  continue  in  force  unless 
destroyed  by  the  testator  or  altered  by 
other  will  or  codicil,  or  other  writing,  since 
the  revoking  clause,  like  the  rest  of  the  will, 
is  ambulatory,  and  takes  effect  only  upon 
the  testator's  death.  Bates  v.  Hacking, 
14:  937,  68  Atl.  622,  28   R.  I.  523. 

(Annotated) 

Erasures;  alterations;  destruction; 
mutilation. 

Revival  of  earlier  will  by  destruction  of 
later  one^  see  infra,  59,  60. 

Presumption  of  intent  of  testator  in  de- 
stroying copy  of  will,  see  Evidence,  233. 

Burden  of  explaining  erasure  in  will,  see 
Evidence,  607. 

Parol  evidence  to  show  original  contents  of 
will  altered  by  stranger,  see  Evidence, 
926, 

Expert  evidence  as  to  erasures  in  wills,  see 
Evidence,  1175. 

Evidence  of  intent  with  which  will  was  de- 
stroyed, see  Evidence,  1442,  1443. 

Question  for  jury  as  to  time  when  erasure 
in  will  was  made,  see  Trial,  614. 

46.  A  will  cannot  be  revoked  pro  tanto 
by  cutting  out  portions  in  favor  of  a  speci- 
fied legatee,  under  a  statute  providing  that 
revocation  may  be  effected  by  obliteration 
with  an  intention  to  revoke;  but  the  will 
will  remain  as  originally  written.  Hartz 
V.  Sobel,  38:  797,  71  S.  E.  995,  136  Ga.  565. 

(Annotated) 

47.  Revocation  of  a  will  is  not  effected 
by  tearing  it  and  writing  upon  it  "super- 
seded by  the  written  one"  whev  the  writ- 
ten one  is  ineffectual  because  not  properly 
executed,  and  it  is  plain  that  the  revocation 
proceeded  upon  the  assumption  that  the 
written  one  was  valid.  Strong's  Appeal, 
6:  1107,  C3  Atl.  1089,  79  Conn.  123. 

(Annotated) 
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48.  Erasures  made  in  a  holographic  will 
by  the  testator  constitute  a  legal  revocation 
of  the  portions  erased,  and  new  portions 
written  into  the  will  by  him  may  make  the 
whole,  as  changed,  a  complete  and  valid  new 
holographic  will  of  the  testator,  if  his  name 
remains  appended  to  the  instrument  in  such 
a  manner  as  to  make  it  manifest  that  it  is 
intended  as  a  signature.  La  Rue  v.  Lee, 
14:  968,  CO  S.  E.  388,  63  W.  Va.  388. 

49.  Where  it  is  found  as  a  fact  that  the 
testator  cut  his  signature  from  his  will  with 
the  intention  that  it  should  be  revoked 
conditionally  on  his  executing  a  fresh  will, 
the  mutilated  will  is  entitled  to  probate. 
Dixon  v.  Solicitor  to  the  Treasury,  2  B.  R. 
C.  534,  [1905]  P.  42.  Also  Reported  in 
74  L.  J.  Prob.  N.  S.  33,  92  L.  T.  N.  S.  427, 
21  Times  L.  R.  145.  (Annotated) 

50.  The  doctrine  of  dependent  relative 
revocation  may  apply  to  a  case  where  the 
document  intended  to  be  substituted  for 
that  which  was  destroyed  is  nonexistent  and 
has  never  existed  as  a  valid  testamentary 
paper.  Dixon  v.  Solicitor  to  the  Treasury, 
2  B.  R.  C.  534,  [1905]  P.  42.  Also  Reported 
in  74  L.  J.  Prob.  N.  S.  33,  92  L.  T.  N.  S. 
427,  21  Times  L.  R.  145. 

—  by  third  person. 

51.  Alterations  of  any  sort  made  in  a 
will  by  a  stranger  to  it,  without  the  knowl- 
edge of  the  testator,  have  no  effect  what- 
ever; and  the  instrument  must  be  admitted 
to  probate  as  it  stood  originally.  Re  Diener, 
14:  259,  113  N.  W.  149,  79  Neb.  569. 

52.  Where  a  will  has  been  torn  up  with- 
out the  testator's  authority,  he  cannot,  by 
any  subsequent  ratification  of  the  destruc- 
tion, render  the  act  a  valid  revocation  of 
the  will.  Gill  v.  Gill,  2  B.  R.  C.  544,  [1909] 
P.  157.  Also  Reported  in  78  L.  J.  Prob.  N. 
S.  60,  100  L.  T.  N.  S.  861,  25  Times  L.  R. 
400,  53  Sol.  Jo.  359.  (Annotated) 
Revocation  of  codicil. 

53.  A  will  is  not  restored  to  its  original 
form  by  revocation  of  a  codicil  by  which  it 
had  been  modified.  Osburn  v.  Rochester 
Trust  &  Safe  Deposit  Co.  46:  983,  102  N.  E. 
571,  209  N.  Y.  54. 

Marriage;   birth   of  issne. 

54.  A  woman's  will  is  not  revoked  by 
her  marriage  where  she  has  been  freed  by 
statute  from  her  common-law  disabilities 
and  empowered  to  make  a  will,  although 
the  statute  also  provides  that  under  cer- 
tain conditions  her  husband  shall  inherit 
absolutely  a  certain  fraction  of  his  wife's 
estate.  Re  Hastings,  34:  1021,  130  N.  W. 
134,  151  Iowa,  39.  (Annotated) 

55.  A  statute  making  the  wife  an  heir  of 
her  husband  does  not  change  the  rule  that 
marriage  alone  will  not  revoke  an  existing 
will  of  the  husband,  not  made  in  contempla- 
tion of  the  marriage;  at  least  where,  by  re- 
nouncing the  will,  the  wife  may  acquire 
what  is  equivalent  to  a  dower  right  in  the 
property.  Hoy  v.  Hoy,  25:  182,  48  So.  903, 
93  Miss.  732.  (Annotated) 

56.  Marriage  and  birth  of  issue  will  re- 
voke a  woman's  will  under  a  statute  re- 
quiring certain  formalities  for  the  revoca- 
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tion  of  wills,  but  providing  that  it  shall 
not  prevent  the  revocation  implied  by  law 
from  subsequent  changes  in  the  conditions 
or  circumstances  of  the  testator,  notwith- 
standing a  married  woman,  by  statute,  may 
make  a  will  so  that  marriage  alone  will  not 
work  a  revocation,  and  that  the  legislature 
has  abrogated  the  rule  revoking  a  man's 
will  by  marriage  and  birth  of  children. 
Durfee  v.  Risch,  5:  1084,  105  N.  W.  1114, 
142  Mich.  504.  (Annotated) 

57.  A  provision  in  a  will  of  a  married 
woman  then  without  children,  that  the 
property  shall  go  to  a  specified  person  "not- 
withstanding I  may  have  children  living  at 
my  death,"  is  sufficient  to  prevent  its  rev- 
ocation by  the  subsequent  birth  of  a  child, 
under  a  statute  making  birth  of  a  child 
avoid  a  will,  "if  no  provision  is  made  in  the 
will  in  any  way  for  such  a  contingency." 
Shackelford  v.  Washburn,  43:  1195,  60  So. 
318,  180  Ala.  168.  (Annotated) 
Divorce. 

58.  A  settlement  of  property  rights  be- 
tween husband  and  wife  in  anticipation  of 
a  divorce,  by  which  the  husband  made  over 
to  the  wife  one  third  of  all  his  property, 
coupled  with  the  fact  of  divorce,  revokes,  by 
implication  of  law,  a  will  theretofore  ex- 
ecuted by  the  husband,  in  and  by  which 
he  devised  and  bequeathed  to  her  the  amount 
of  property  she  so  received  on  the  settle- 
ment, he  having  died  within  thirty  days 
of  the  settlement,  without  having  expressly 
revoked  the  will.  Re  Hall,  20:  1073,  119 
N.  W.  219,  106  Minn.  502.  (Annotated) 
Reviving. 

p]flfect  of  subsequent  destruction  of  revoking 

will,  see  supra,  45. 
Admissibility   of   testator's   declarations  on 

question  of,  see  Evidence,  1437. 

59.  The  destruction  of  a  will  which  ex- 
pressly revoked  a  prior  one,  which  had  been 
letained  in  existence,  will  revive  the  prior 
one,  if  such  was  the  intent  of  the  testator 
found  by  the  jury  from  all  the  circum- 
stances of  the  case.  Blackett  v.  Ziegler, 
37:  291,  133  N.  W.  901,  153  Iowa,  344. 

60.  A  paper  signed  and  executed  as  a 
will,  requesting  the  appointment  of  a  cer- 
tain person  administrator,  which  is  attached 
to  a  will,  and  does  not  refer  to  or  identify 
it  in  any  manner,  cannot  be  regarded  as  a 
codicil  which  will  revive  a  canceled  will, 
under  a  statute  providing  that  if  a  codicil 
is  duly  executed  to  a  will  defectively  exe- 
cuted and  clearly  identified  in  such  codicil, 
the  will  and  codicil  shall  be  considered  as 
one  instrument,  and  the  execution  of  both 
sufficient.  Blackett  v.  Ziegler,  37:  291,  133 
N.  W.   901,   153   Iowa,  344. 

d.  Who    may    make;    capacity;    undtte 
inflvience. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Capacity  to  revoke,   see   supra,   42. 

Action  by  devisee  to  set  aside  deed  of  tes- 
tator on  ground  of  incompetency,  see 
Action  or  Suit,  14,  15. 
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Review  of  discretion  as  to  competency  of 

witness  to   testify  as  to  capacity,   see 

Appeal  and  Error,  61.1. 
Presumption  and  burden  of  proof  as  to,  see 

Evidence,  II.  e,  5. 
Opinion  evidence  as  to,  see  Evidence,  VII. 

e. 
Evidence  to  show  testator's  incapacity,  see 

Evidence,  1458. 
Admissibility  of  declarations  as  to  capacity, 

see  Evidence,  1365. 
Admissibility   of  evidence   to   show   ground 

for  testator's  belief  as  to  illegitimacy 

of  son,  see  Evidence,  780. 
Competency  of  physician  to  testify  as  to, 

see  Evidence,  1290,  1294. 
Evidence  of  testator's  declarations  tending 

to  show  want  of  capacity,  see  Evidence, 

1444. 
Sufficiency   of   proof   of   capacity,   see   Evi- 
dence, 2223-2225. 
Conclusiveness  of  decree  as  to  capacity,  see 

Judgment,  182. 
Instructions  as  to  capacity,  see  Trial,  881. 
Competency  of  witness  as  to  incapacity,  see 

Witnesses,  66. 
See  also  supra,  7. 

61.  Where  a  testator  bequeaths  his  en- 
tire estate  to  strangers,  to  the  exclusion  of 
his  wife  and  children,  the  will  will  be  close- 
ly scrutinized,  and  probate  should  be  re- 
fused where  the  slightest  evidence  of  aber- 
ration of  intellect  appears.  Slaughter  v. 
Heath,  27:1,  57  S.  E.  69,  127  Ga.  747. 

62.  A  bequest  of  only  $5  to  a  daughter 
out  of  an  estate  of  considerable  size,  by  a 
testator  having  sufficient  testamentary  ca- 
pacity, does  not  render  the  will  an  object  of 
suspicion.  Kennett  v.  Kidd,  44:544,  125 
Pac.  36,  87  Kan.   652. 

63.  Testamentary  incapacity  because  of 
temporary  stupor  resulting  from  disease  at 
one  time  of  a  day  is  not  sufficient  to  show 
incapacity  at  another  time  of  the  same  day. 
Speer  v.  Speer,  27:  294,  123  N.  W.  176,  146 
Iowa,  6. 

64.  Wliere  a  testator  was  of  sound  mind 
when  he  gave  instructions  for  a  will  and  at 
the  time  of  signature  knew  the  instrument 
to  be  his  will  and  signed  it  as  such,  al- 
though without  being  able  to  follow  its 
provisions,  he  must  be  deemed  to  have  had 
testamentary  capacity  at  the  time  of  its 
execution.  Perera  v.  Perera,  2  B.  R.  C.  33, 
[1901]  A.  C.  354.  Also  Reported  in  70 
L.  J.  P.  C.  N.  S.  46,  84  L.  T.  N.  S.  371, 
17  Times  L.  R.  389.  (Annotated) 
Degree  of  mental  capacity. 
Evidence    as   to,    generally,    see    Evidence, 

1595-1601. 

65.  A  person  who  has  sufficient  intellect 
to  enable  him  to  have  a  decided  and  ration- 
al desire  as  to  the  disposition  of  his  prop- 
erty has  testamentary  capacity.  Slaughter 
y.  Heath,  27:  i,  57  S.  E.  69,  127  Ga.  747. 

66.  A  person  has  testamentary  capacity 
who  understands  that  a  will  is  a  disposition 
of  property  to  take  effect  after  death,  and 
who  is  capable  of  remembering  generally 
his  property  subject  to  disposition  and  the  | 
persons  related  to  him  bv  ties  of  blood  and 
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affection,  and  of  conceiving  by  words,  writ- 
ten or  spoken,  or  by  signs,  or  both,  any 
intelligible  scheme  of  disposition.  Slaugh- 
ter V.  Heath,  27:  i,  57  S.  E.  69,  127  Ga.  747. 

(Annotated) 

67.  One  has  sufficient  capacity  to  make 
a  will  whose  mind  and  memory  are  suf- 
ficiently sound  to  enable  him  to  know  and 
understand  the  business  inj  which  he  is  en- 
gaged. Mason  v.  Havens,  3:  172,  62  Atl.  615, 
78  Conn.  410.  (Annotated) 

68.  Incapacity^  of  a  testator  to  transact 
ordinary  business  because  of  physical 
weakness  is  not  sufficient  to  sustain  an 
opinion  as  to  his  testamentary  capacity. 
Speer  v.  Speer,  27:  294,  123  N.  W.  176,  146 
Iowa,  6. 

69.  The  fact  that  a  testator  is  grossly 
mistaken  as  to  the  extent  of  his  estate  does 
not  establish  a  want  of  testamentary  capac- 
ity; tiie  true  test  in  this  regard  being 
whether  he  is  capable  of  comprehending 
the  quantity  of  his  property  and  its  value. 
Holmes  v.  Campbell  College,  41:  1126,  125 
Pac.  25,  87  Kan.  597. 

70.  Unsoundness  of  mind  is  not  indi- 
cated by  the  execution  of  a  will  in  reliance 
on  the  assurance  of  counsel  that  it  conforms 
to  the  instructions  given,  although  the  effect 
of  the  expressions  used  can  only  be  under- 
stood by  those  acquainted  with  the  pro- 
visions of  a  law  to  which  it  refers.  Mason 
v.  Havens,  3:  172,  62  Atl.  615,  78  Conn.  410. 
Belief  in   spiritualism. 

Cross  examination  of  witness  as  to,  see 
Appeal  and  Error,  624. 

Evidence  as  to  rationality  of  belief  in  spirit- 
ualism, see  Evidence,  1600,  1601. 

71.  A  belief  in  spiritualism  affords  no 
evidence  of  insanity.  O'Dell  v.  Goff,  10: 
989,  112  N.  W.  736,  149  Mich.  152. 

72.  Testamentary  capacity  is  not  de- 
stroyed by  a  mere  belief  in  spiritualism. 
Steinkuehler  v.  Weuipner,  15:  673,  81  N.  E. 
482,  169  Ind.  154.  (Annotated) 

73.  A  will  executed  by  one  under  such 
an  extraordinary  belief  in  spiritualism  that 
he  follows  blindly  and  implicitly  supposed 
directions  of  spirits  in  constructing  tlie  will 
is  not  admissible  to  probate.  O'Dell  v. 
Goff,  id:  989,  112  N.  W.  736,  149  Mich.  152. 
Undue  influence. 

In  preventing  revocation  of  will,  see  supra, 

40. 
Presumption   and    burden   of   proof    as    to, 

see  Evidence,  286-291. 
Evidence  of,  see  Evidence,  1256,  1436,  1676, 

1677., 
Sufficiency  of  proof  of,  see  Evidence,  2105- 

2108. 
Sufficiency  of  evidence  to  take  question   of 

unde  influence  to  jury,  see  Trial,  116- 

118. 
Instruction  as  to,  see  Trial,  867. 
Direction  to  jury  to  find  against  claim  of, 

see  Trial,  7*50. 
Question  for  jury  as  to,  see  Trial,  615,  616. 

74.  Undue  influence,  to  destroy  the  va- 
lidity of  a  will,  must  be  brought  to  bear 
directly  upon  the  testamentary  act,  and 
particular  parties  must  be  benelited  or  dis- 
favored  as   the   result   of   the   purpose   and 
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pressure  of  the  dominating  mind.  Ginter 
V.  Ginter,  22:  1024,  101  Pac.  634,  79  Kau. 
721. 

75.  Undue  influence,  to  destroy  the  va- 
lidity of  a  will,  must  amount  to  coercion, 
compulsion,  or  constraint,  which  destroys 
the  testator's  free  agency,  and,  by  overcom- 
ing his  power  of  resistance,  obliges  him  to 
adopt  the  will  of  another  instead  of  exer- 
cising his  own.  Ginter  v.  Ginter,  22:  1024, 
101  Pac.  634,  79  Kan.  721. 

76.  That  a  woman  changed  her  mind  at 
the  solicitation  of  her  husband,  and  made  a 
will  which  she  would  not  have  made  but 
for  his  influence,  does  not  render  the  will 
invalid  for  undue  influence.  Re  Powell, 
26:  479,  111  N.  W.  821,  138   Iowa,  326. 

77.  That  a  will  is  drafted  by  a  daughter 
of  the  testator,  who  shares  its  benefits  equal- 
ly with  the  other  children,  and  who  is  not 
shown  to  have  occupied  a  position  of  con- 
fidence and  trust  toward  her  father  beyond 
that  arising  from  their  relationship,  does 
not  bring  the  will  within  the  statutory  pro- 
vision that  a  will  written  by  the  principal 
beneficiary,  who  is  the  confidential  agent  or 
legal  adviser  of  the  testator,  or  who  occupies 
any  other  position  of  confidence  or  trust  to 
him,  shall  not  be  valid  unless  it  affirmative- 
ly appear  that  the  testator  knew  the  con- 
tents and  had  independent  advice  with  refer- 
ence thereto.  Kirby  v.  Sellards,  28:  270, 
108  Pac.  73,  82  Kan.  291. 

78.  That  a  widow,  in  making  her  will 
four  years  after  her  husband's  death,  felt 
herself  bound  by  a  promise  made  him  as  to 
the  disposition  of  her  property,  and  feared 
his  displeasure  in  the  future  world  if  she 
did  not  comply  with  it,  was  not  such  undue 
influence  as  would  invalidate  the  will.  Re 
Powell,  26:  479,  111  N.  W.  821,  138  Iowa, 
326. 

V^ho   may  make. 

Husband's   consent   to   wife's   execution   of, 
see  CoNTBACTS,  52,  405. 

79.  Every  person  of  mature  age  and 
sound  mind  has  an  inherent  right,  con- 
formably to  reasonable  regulations,  to  make 
his  own  will,  and  have  it  carried  out  accord- 
ing to  his  intent.  Re  Upham,  48:  1004,  140 
N.  W.  5,  152  Wis.  275. 

dd.  What  may  be  disposed  of. 

Right  to  devise  homestead,  see  Homestead, 

52,  53. 
Right  of  member  of  mutual  beneflt  society 

to   dispose   by    will    of    certificate,   see 

Insurance,  836,  841. 

80.  The  statutory  right  to  dispose  by 
will  of  what  a  person  owns  at  the  time  of 
his  death  does  not  include  damages  which 
may  be  recovered  for  his  wrongful  killing. 
Sturges  V.  Sturges,  12:  1014,  102  S.  W.  884, 
126  Ky.  80. 

81.  Real  property  is  included  in  a  pro- 
vision of  a  treaty  giving  a  naturalized  citi- 
zen a  right  to  give  by  testament  his  goods 
and  eff'ects  in  favor  of  such  parties  as  he 
thinks  proper.  Re  Stixrud,  33:632,  109  | 
Pac.  343,  58  Wash.  339. 
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e.  Probate;  contest;  foreign  wills. 

1.  In  general. 

(See   also   same   heading   in   Digest   L.R.A. 
1-10.) 


Ck)ndition  against  contest,  see  infra,  286- 
293. 

Right  of  caveator  to  relief  in  appellate 
court  which  he  might  have  asked  for 
in  probate  court,  see  Appeal  and  Er- 
ror, 1571. 

What  law  governs  construction  of  terms  in 
agreements  compromising  will  contest, 
see  Conflict  of  Laws,  131. 

Agreement  not  to  contest  will  as  considera- 
tion for  promise,  see  Contracts,  119, 
120. 

Validity  of  contract  to  pay  costs  of  con- 
testing, out  of  estate,  see  Contracts, 
438,  439. 

Liability  of  administrator  for  expense  of 
probate  of  invalid  will,  see  Executors 
and   Administrators,   59. 

Right  of  executor  to  recover  attorneys'  fees 
paid  in  securing  probate,  see  Execu- 
tors AND  Administrators,  119. 

Contract  not  to  interpose  objection  to  pro- 
bate,  see   Contracts,   119,  120,  484. 

Contract  to  defeat  probate,  see  Champerty 
and  Maintenance,  3;  Contracts,  485. 

Validity  of  agreement  to  aid  in  setting 
aside,  see  Contracts,  606,  607. 

Equitable  jurisdiction  over,  see  Equity,  79. 

Retaining  jurisdiction  in  case  of,  see 
Equity,  115. 

Probate  of  will  as  bar  to  right  of  state  to 
institute  proceedings  for  escheat  of 
property,  see  Escheat,  6. 

Revocation  of  probate  of  will  as  termination 
of  appointment  of  administrator,  c.  t. 
a.,  see  Executors  and  Administra- 
tors, 33. 

Action  against  executor  for  probate  of  li- 
belous will,  see  Exbx;utors  and  Ad- 
ministrators,  93. 

Collateral  attack  on  probate,  see  Judgment, 
136. 

Conclusiveness  of  foreign  probate,  see 
Judgment,  289. 

Relief  against  judgment  of  probate,  see 
Judgment,  363. 

Demurrer  to  pleading  objection  to  probate, 
see  Pleading,  563. 

Title  of  statute  imposing  probate  tax  or 
fee,  see  Statutes,  140,  141. 

Statute  imposing  probate  tax  or  fee  as 
special  legislation,  see  Statutes,  179.    , 

Retrospective  eflfect  of  statute  as  to  proof 
of  lost  or  destroyed  will,  see  Statutes, 
305. 

Validity  of  probate  tax  or  fee,  see  Taxes, 
281,  292. 

Title  derived  through  deeds  from  heirs  of 
decedent  whose  estate  was  not  probat- 
ed, see  Vendor  and  Purchaser,  35. 

Service  of  notice  for  hearing  application  for 
probating  will,  see  Writ  and  Process, 
65. 

See  also  infra,  357. 
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82.  A  paper  addressed  to  the  adminis- 
trator and  others  claiming  an  interest  in  a 
decedent's  estate,  claiming  the  estate  on  be- 
half of  the  state  on  certain  specified 
grounds,  although  entitled  in  the  cause,  has 
no  proper  place  in  its  files,  so  as  to  entitle 
it  to  acceptance  as  a  statement  of  the  writ- 
ten grounds  of  opposition  to  probate.  State 
V.  Superior  Court,  a:  643,  82  Pac.  672,  148 
Cal.  55. 

83.  The  distribution  of  an  estate  as  in- 
testate property  will  not  prevent  the  pro- 
bate of  a  subsequently  discovered  will  as 
«  basis  for  establishing  the  rights  of  the 
legatees  against  those  into  whose  posses- 
sion the  property  has  gone.  Re  Walker, 
36:  89,    117   Pac.   510,    160   Cal.   547. 

(Annotated) 

84.  A  probate  court  cannot  refuse  the 
probate  of  a  will  merely  because  all  the 
parties  interested  in  it  have  entered  into  a 
stipulation  that  the  testator  was  of  un- 
sound mind.  Re  Dardis,  23:  783,  115  N.  W. 
332,  135  Wis.  457.  (Annotated) 

85.  A  will  revoking  prior  ones  and  ap- 
pointing an  executor  cannot  be  refused  pro- 
bate because  property  intended  to  be  de- 
vised is  so  indefinitely  described  that  noth- 
ing can  pass  under  the  will.  Conoway  v. 
Fulmer,  34:  963,  54  So.  624,   172  Ala.  283. 

(Annotated) 

86.  Provisions  of  a  destroyed  will  which 
are  clearly  and  distinctly  .  oven  by  the  re- 
quisite number  of  witnesses  cannot  be  de- 
nied probate  merely  because  other  provi- 
sions of  the  will  cannot  be  established,  if 
they  would  be  entirely  unaffected  by  the 
latter  provisions,  where  the  statute  pro- 
vides that  no  will  shall  be  proven  as  a  lost 
or  destroyed  will  unless  its  provisions  are 
•clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses.  Re  Patterson,  26: 
654,  102  Pac.  941,  155  Cal.  626.    (Annotated) 

87.  One  whose  name  has  been  cut  from 
a  will  may,  upon  its  ofTer  for  probate,  enter 
a  caveat  to  its  probate  in  its  incomplete 
form,  and  pray  that  it  be  probated  in  its 
original  form  in  the  same  proceeding. 
Hartz  v.  Sobel,  38:  797,  71  S.  E.  995,  136  Ga. 
565. 

88.  The  court  will  not  order  to  be  in- 
serted in  the  probate  words  actually  missing 
from  a  torn  will  which  has  been  pieced  to- 
gether, but  the  practice  to  be  followed  in 
such  a  case,  where  satisfactory  oral  evi- 
dence is  before  the  court  proving  what  the 
missing  words  were,  is  to  allow  a  document 
showing  what  those  words  are  proved  to 
have  been  to  be  annexed  to  the  probate. 
Gill  V.  Gill,  2  R.  R.  C.  544,  [1909]  P.  157. 
Also  Reported  in  78  L.  J.  Prob.  N.  S.  60, 
100  L.  T.  N.  S.  861,  25  Times  L.  R.  400,  53 
Sol.  Jo.   359. 

Joint  or  mutual  w^ills. 

Revocation  of  joint  will,  see  supra,  41. 

89.  Where  in  executing  mutual  wills 
each  party  by  mistake  executes  the  one  in- 
tended for  and  purporting  to  be  that  of  the 
other  party,  probate  must  be  refused  in 
respect  of  the  whole  document,  the  inten- 
tion to  execute  it  being  wholly  absent,  not- 
withstanding that  it  contains  some  testa- 
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mcntary  dispositions  which  were  intended 
by  the  testator,  being  in  fact  common  to 
both  wills.  Re  Meyer,  3  B.  R.  C.  3:5!),  [1908] 
P.  353.  Also  Reported  in  77  L.  J.  Prob.  N. 
S.  150,  52  Sol.  Jo.  716.  (Annotated) 

Who  may  contest. 

90.  A  beneficiary  under  a  will  in  one 
jurisdiction,  against  which  the  widow  has 
elected  to  take  her  legal  rights,  is  ontitled 
to  contest  the  widow's  claim  to  take  under 
a  will  disposing  of  the  testator's  property 
in  another  jurisdiction,  although  lu;  does 
not  take  beneficially  thereunder,  being  in- 
terested in  protecting  the  estate  in  another 
jurisdiction  in  order  to  compensate  those 
who  have  been  deprived  of  benefits  under 
the  first  mentioned  will  by  the  widow's  elec- 
tion. Douglas-Menzies  v.  Umphellbv,  3  R. 
R.  C.  509,  [1908]  A.  C.  224.  Also  Reported 
in  77  L.  J.  P.  C.  N.  S.  64,  98  L.  T.  N.  S. 
509,  24  Times  L.  R.  344. 

91.  A  mere  statement  on  behalf  of  the 
state,  that  it  is  the  only  party  entitled  by 
law  to  the  proceeds  of  a  decedent's  estate, 
is  not  sufficient  to  show  that  he  died  with- 
out heirs,  or  that  his  heirs  were  aliens,  .so 
as  to  show  an  interest  in  the  state  which 
will  entitle  it  to  appear  and  contest  the 
will.  State  v.  Superior  Court,  2:  643,  82 
Pac.  672,  148  Cal.  55. 

92.  The  state  has  no  interest  which  will 
entitle  it  to  contest  a  will,  where  it  merely 
shows  that  there  is  a  probability  that  some 
heir  may  fail  to  appear  and  claim  the  prop- 
erty, so  as  to  permit  proceedings  to  declare 
an  escheat,  and  that  the  heir  may  fail  to 
appear  within  the  statutory  period  there- 
after to  claim  the  property,  so  that  the 
state's  title  may  become  absolute.  State  v. 
Superior  Court,  2:  643,  82  Pac.  672,  148  Cal. 
55.  (Annotated) 

93.  Statutory  authority  is  not  necessary 
to  enable  the  state  to  contest  a  will,  in  the 
absence  of  which  testator's  property  would 
escheat;  and  it  may  therefore  institute  such 
contest  in  the  probate  court,  after  insti- 
tuting the  proceeding  to  declare  the  escheat 
in  the  court  designated  by  the  statute  for 
that  purpose.  State  v.  Lancaster,  14:  ggi, 
105  S.  W.  858,  119  Tenn.  638. 


2.  Trial    or    hearing;    witnessea;    evi- 
dence. 

(See   also   same  heading   in  Digest   L.R.A. 

1-10.) 

Prejudicial  error  in  admission  of  evidence, 
see  Appeal  and  Errok,  1116. 

Error  in  excluding,  testimony  as  to  con- 
tents of  former  will,  see  Appeal  and 
Ebbob,  1234. 

Prejudicial  error  in  instructions,  see  Appeai. 
AND  Ebror,  1313. 

Error  in  refusing  to  direct  verdict  for  con- 
testant in  will  case,  see  Appeal  and 
Error,  1528. 

Presumptions  and  burden  of  proof  in  will 
contest,  see  Evidence,  192,  218-220, 
232-234,    571-577,    685. 
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Secondary  evidence  aa  to  sanity  of  testator, 
see  Evidence,   730. 

Parol  evidence  as  to  testator's  intent,  see 
Evidence,    926-928,    969-975. 

Opinion  evidence  as  to  testamentary  capac- 
ity, see  Evidence,  VIL  e. 

Evidence  as  to  testamentary  capacity  gener- 
allv,  see  Evidence,  780,  1458,  1595- 
1601. 

Evidence  of  testator's  declarations,  see  Evi- 
dence, X.  f. 

Testimony  of  attending  physician  as  to 
mental  condition  of  testator,  see  Evi- 
dence, 1290,  1294,  1315. 

Admissibility  in  evidence  of  statements 
made  by  attorney  or  testator  durmg 
preparation  of  will,  see  Evidence,  1299. 

Admissibility  of  declarations  as  to  capacity 
of  testator,  see  Evidence,  1365. 

Establishment  of  identity  of  sheets  of  will, 
see  Evidence,  145. 

Admissibility  of  evidence  of  conspiracy,  see 
Evidence,  1460. 

Evidence  of  provisions  of  former  will,  in 
contest  on  ground  of  undue  influence, 
see  Evidence,  1676. 

Evidence  of  advancements,  see  Evidence, 
1812. 

Sufficiency  of  proof  generally,  see  Evidence, 

xn.  j. 

Sufficiency  of  evidence  of  lack  of  testamen- 
tary capacity,  see  Evidence,  2223-2225. 

Directing  verdict,  see  Trial,  750-752. 

Instructions,  see  Trial,  867,  881. 

Questions   for   jury,   see   Trial,    116-118. 

Cross  examination  of  witness  as  to,  see 
Appeal  and  Error,  624;  Witnesses,  81. 

94.  While  the  interrogatories  or  deposi- 
tions of  attesting  witnesses  who  reside  be- 
yond the  jurisdiction  of  the  court  may  be 
taken,  it  is  not  necessary  to  take  them  if 
the  will  can  be  proved  by  other  legal  and 
satisfactory  evidence.  Wells  v.  Thompson, 
47:722,  78  S.  E.  823,   140  Ga.   119. 

95.  The  failure  of  attesting  witnesses  to 
remember  whether  a  will  bore  testator's 
signature  or  not  at  the  time  of  its  attesta- 
tion will  not  preclude  its  probate,  where  the 
statute  makes  the  will,  and  not  the  signa- 
ture of  the  testator,  the  subject  of  attesta- 
tion and  acknowledgment.  Re  Carey, 
51:927,  136  Pac.  1175,  56  Colo.  77. 

96.  The  official  solicitor,  where  appoint- 
ed guardian  ad  litem  to  a  lunatic  defendant 
in  a  probate  suit,  is  not  entitled  to  call 
upon  the  solicitors  on  the  other  side  to 
afford  him  facilities  to  interview  and  cross 
examine  their  witnesses  before  the  hearing. 
Gill  V.  Gill,  2  B.  R.  C.  544,  [1909]  P."  157. 
Also  reported  in  78  L.  J.  Prob.  N.  S.  60, 
100  L.  T.  N.  S.  861,  25  Times  L.  R.  400, 
53  Sol.  Jo.  359. 

Competency  of  witnesses. 

Admissibility  of  confidential  communica- 
tions, see  Evidence,  1282,  1290,  1294, 
1299,  1306,  1315. 

Construction  of  adopted  statute  in  contest 
proceeding,  see  Statutes,  278. 

EflFect  of  rule  excluding  testimony  of  in- 
terested person  in  controversy  over  de- 
cedent's estate,  see  Witnesses,  66. 
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97.  A  statute  rendering  parties  to  the 
proceeding  incompetent  as  witnesses  wilj  ap- 
ply in  case  of  an  executor  made  a  party  in 
a  proceeding  to  contest  the  probate  of  a  will. 
Re  Shapter,  6:  575,  85  Pac.  688,  35  Colo. 
578. 

98.  That  the  executor  of  a  will  is  made 
a  beneficiary  does  not  render  him  an  incom- 
petent witness  for  its  probate  if  the  benefit 
extended  only  to  compensation  for  services 
and  reimbursement  for  expenses  in  adminis- 
tering the  trust.  Re  Shapter,  6:  575,  85 
Pac.  688,  35  Colo.  578. 

Proof  by  attesting   nritnesses. 
Sufficiency    of    proof,    see    Evidence,    2293, 

2294. 
See  also  supra,  94,  95. 
Evidence   to  establish. 

99.  A  will  may  be  established  even  in  op- 
position to  the  testimony  of  the  subscribing 
witnesses.  Re  Shapter,  6:  575,  85  Pac.  688, 
35  Colo.  578.  (Annotated) 
Order    of    proof;    rigbt    to    open    and 

close. 
100  To  sustain  a  will  against  the  probate 
of  which  objections  have  been  offered  on 
the  ground  of  want  of  testamentary  capac- 
ity proponents  should  offer  sufficient  evi- 
dence to  make  out  a  prima  facie  case,  and 
contestants  may  then  introduce  proof  to 
show  invalidity,  after  which  proponents  may 
introduce  further  testimony  to  sustain  the 
will  as  well  as  to  rebut  that  of  contestants. 
Steinkuehler  v.  Wempner,  15:  673,  81  N.  E. 
482,  169  Ind.  154. 

101.  The  proponents  of  a  will  have,  in  case 
of  objections  to  its  probate  on  the  ground 
of  want  of  testamentary  capacity  and  due 
execution,  the  right  to  open  and  close  in 
the  argument  to  the  jury.  Steinkuehler  v. 
Wempner,  15:  673,  81  N.  E.  482,  169  Ind.  154. 
Issues. 

See  also  infra,  105. 

102.  On  the  probate  of  a  will,  the  due 
execution  and  publishing  of  the  will,  the 
sound  and  disposing  mind  of  the  testator, 
and  his  freedom  from  duress,  menace,  fraud, 
or  undue  influence,  and  the  fact  as  to  wheth- 
er the  instrument  is  in  fact  his  last  will  and 
testament,  are  the  only  issues  before  the 
court.  Lowery  v.  Hawker,  37:  1143,  133  N. 
W.  918,  22  N.  D.  318. 

103.  In  a  proceeding  to  probate  a  will  in 
solemn  form,  the  only  issue  is  devisavit  vel 
non,  and  therefore  the  matter  of  constru- 
ing the  terms  of  the  instrument  offered  for 
probate  is  not  up  for  determination. 
Wells  v.  Thompson,  47:  722,  78  S.  E.  823, 
140  Ga.  119. 

104.  That  the  alleged  testator  knew  the 
contents  of  the  instrument  offered  for  pro- 
bate, and  desired  to  execute  it  as  a  will, 
may  be  considered  on  the  trial  of  an  issue 
of  devisavit  vel  non.  Wells  v.  Thompson, 
47:  722,  78  S.  E.  823,  140  Ga.  119. 
Dismissal. 

105.  After  issues  have  been  framed  cover- 
ing all  the  grounds  relied  on  in  a  caveat  to 
a  will,  and  sent  to  a  court  of  law  for  trial, 
the  caveator  should  not  be  permitted  to  dis- 
miss them  for  the  purpose  of  filing  a  nevr 
caveat,  without  the  consent  of  the  caveatee. 
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Bennett  v.  Bennett,  19:  121,  66  Atl.  706,  106 
Md^  122.  (Annotated) 

Decree. 

Conclusiveness  of,  see  Judgment,  181,  182. 
Direction    of    verdict    in    will    contest,    see 
Trial,  750-752. 

106.  The  fact  that  a  writing  purporting 
to  contain  a  nuncupative  will  is  shown  by 
the  evidence  not  to  embody  the  whole  will 
does  not  deprive  the  court  of  the  discretion- 
ary power  to  permit  the  alleged  will  to  be 
amended  so  as  to  conform  to  the  evidence, 
and  admit  it  to  probate  in  the  amended 
form.  Re  Miller,  13:  1092,  91  Pac.  967,  47 
Wash.   253. 

Settlement   of   contest. 

Construction  of  contract  in  compromise  of 
contest,  see  Contracts,  361. 

Specific  performance  of  agreement  in  com- 
promise of  threat  to  contest,  see  Spe- 
cific Performance,  60. 

107.  Testator's  liability  for  a  portion  of 
the  cost  under  a  party  wall  agreement  is 
covered  by  a  provision  in  a  settlement  of  a 
will  contest  that  the  devisee  shall  surren- 
der enough  personalty  to  pay  all  debts 
against  testator's  estate,  so  that,  after  the 
surrender,  he  cannot  be  compelled  to  contrib- 
ute toward  the  cost  of  such  wall.  Fergu- 
son v.  Worrall,  9:  1261,  101  S.  W.  966,  125 
Ky.  618. 

3.  Foreign  wills. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Law  governing  meaning  of  words  used  in, 

see  infra,  124. 
Effect  of  foreign  unattested  holographic  will 

to  pass  property  in  United  States,  see 

Conflict  of  Laws,  127. 
Construction  of  statute  as  to,  see  Statutes, 

232. 

108.  A  foreign  will  executed  in  accord- 
ance with  local  laws  and  disposing  of  local 
property  may  be  admitted  to  probate  where 
the  property  is  situated,  although  testator 
also  executed  another  will  disposing  of  for- 
eign property,  which  had  been  probated 
where  that  property  was  located.  Parnell 
v.  Thompson,  33:658,  105  Pac.  502,  81  Kan. 
119. 

109.  The  statutes  conferring  jurisdiction 
on  probate  courts  to  allow  and  admit  to 
record  authenticated  copies  of  foreign  wills 
executed  and  proved  according  to  the  laws 
of  any  state  or  territory  of  the  United 
States,  or  of  any  country  other  than  the 
United  States  and  territories  thereof,  and 
giving  to  such  copies,  when  so  allowed  and 
recorded,  the  same  effect  as  if  the  original 
will  had  been  proved  here,  were  not  in- 
tended to  deny  such  courts  jurisdiction  to 
probate  an  original  will  executed  in  a  for- 
eign state  or  country,  which  disposes  of 
property  situated  here.  Parnell  v.  Thomp- 
son, 33:658,  106  Pac.  502,  81  Kan,  119. 

(Annotated) 

110.  That  the  courts  of  a  state  in  which 
a  will  is  probated  have  no  jurisdiction  over 
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real  estate  located  in  another  state,  where 
the  probated  will  is  admitted  to  record, 
will  not  authorize  an  attack  upon  the  will  in 
the  courts  of  the  latter  state  for  want  of 
testamentary  capacity,  where  the  local  stat- 
ute provides  that  a  will  executed  in  anoth- 
er state  is  as  valid  as  if  made  in  the  state 
where  the  property  is  situated,  notwith- 
standing another  statute  provides  that  the 
validity  of  wills  is  governed,  when  relating 
to  real  estate  within  the  state,  by  the  law 
of  the  state;  since  the  latter  provision  re- 
lates to  devises  prohibited  by  local  laws, 
and  like  questions  other  than  the  capacity 
of  the  testator.  State  ex  rel.  Ruef  v.  Dis- 
trict Court,  6:  617,  85  Pac.  866,  34  Mont.  96. 

(Annotated) 

111.  The  probate  of  the  will  of  a  nonresi- 
dent who  dies,  leaving  property  within  the 
state,  extends  only  to  its  effect  upon  prop- 
erty within  the  jurisdiction,  and  has  no 
effect  upon  the  validity  of  the  will  itself. 
Re  Clark,  1 :  996,  82  Pac.  760,  148  Cal.  108. 

112.  The  duty  of  a  state  to  give  full  faith 
and  credit  to  the  judgments  of  other  states 
does  not  require  it  to  permit  the  will  of  one 
of  its  residents  to  be  probated  first  in  anoth- 
er state,  and  then  grant  ancillary  adminis- 
tration within  the  state  on  the  foreign  rec- 
ord. Re  Clark,  1 :  996,  82  Pac.  760,  148  Cal. 
108.  (Annotated) 

113.  Under  statutes  providing  that  wills 
must  be  proved  in  the  county  of  which  the 
deceased  was  a  resident  at  the  time  of  his 
<leath,  and  that  foreign  wills  allowed  in 
other  states  may  be  allowed  in  the  county 
in  which  testator  left  real  estate,  the  will 
of  a  resident  cannot  be  probated  elsewhere 
than  in  the  state,  and  then  brought  into  the 
state  for  secondary  or  ancillary  administra- 
tion. Re  Clark,  i :  996,  82  Pac.  760,  148  Cal. 
108.  (Annotated) 

/.  Codicil. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Revocation  of,  see  supra,  53. 

Revival  of  canceled  will  by,  see  supra,  60. 

Determination  of  testator's  intention,  see 
infra,  126. 

Forfeiture  of  interest  under  will  by  con- 
testing codicil,  see  infra,  291. 

Breach  of  contract  to  make,  see  Contracts, 
688. 

See  also  infra,  129,  234,  380. 

114.  Revocation  of  a  codicil  does  not 
necessarily  carry  with  it  a  revocation  of 
the  will  to  which  it  was  attached.  Osburn 
V.  Rochester  Trust  &  Safe  Deposit  Co.  46: 
983,   102  N.  E.  571,  209  N.  Y.   54. 

(Annotated) 

115.  A  gift  once  made  by  will  is  not  to  be 
cut  down  by  a  subsequent  codicil,  unless  the 
intention  of  the  testator  to  that  effect  ap- 
pears clearly  or  by  necessary  implication. 
Re  Sigel,  1:  397,  62  Atl.  175,  213  Pa,  14. 

(Annotated) 

116.  The  right  of  an  heir  under  a  clause 
in  a  will  directing  the  residue  to  be  divided 
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between  testator's  heirs  is  not  cut  down  by  a 
subsequent  codicil  giving  him  a  specific  leg- 
acy, "and  no  more."  E.e  Sigel,  i;  397,  62 
Atl.  175,  213  Pa.  14.  (Annotated) 

//.  Nuncupative;    holographic. 

(See  also  same  heading  in  Digest  LJt.A. 
1-10.) 

Nuncupative. 

See  also  supra,   106. 

117.  The  last  sickness  during  which  one  is 
permitted  by  statute  to  make  a  nuncupative 
will  does  not  mean  a  sickness  when  testator 
is  in  extremis,  when  there  is  no  time  or  op- 
portunity to  reduce  the  will  to  writing,  but 
a  sickness  which  has  progressed  to  a  point 
where  testator  expects  death  at  any  time, 
is  liable  to  die  at  any  time,  and  in  fact  does 
die  from  such  sickness,  and,  in  view  of  its 
occurrence,  and  as  preparatory  thereto,  dic- 
tates the  will.  Re  Miller,  13:  1092,  91  Pac. 
967,  47  Wash.  253.  (Annotated) 
Holographic. 

When  properly  subscribed  at  end  of  will, 
see   supra,   30,   3]. 

Revocation  of,  by  erasures  in,  see  supra,  48. 

Effect  of  foreign  unattested  holographic  will 
to  pass  property  in  United  States,  see 
Conflict  of  Laws,  127. 

Presumption  as  to  proper  execution  of  holo- 
graphic will,  see  Evidence,  571. 

Amendment  of  statute  relating  to  holo- 
graphic wills,  see  Statutes,  332. 

See  also  supra,  14. 

118.  That  the  first  three  figures  in  the 
number  designating  the  year  in  the  date  of 
a  will  are  printed  instead  of  written  renders 
the  will  invalid  under  a  statute  providing 
that  a  holographic  will  is  one  that  is  en- 
tirely written,  dated,  and  signed  by 
the  testator  himself.  Re  Noves,  26:  1145, 
105  Pac.  1017,  40  Mont.  190.    "(Annotated.) 

119.  A  holographic  will  found  in  an  en- 
velop containing  insurance  papers,  some  of 
which  had  expired,  in  a  little-used  table 
drawer  in  testator's  dwelling,  is  valid  under 
a  statute  requiring  it  to  be  found  among 
his  valuable  papers  and  effects,  altliough  his 
securities  are  kept  at  his  place  of  business. 
Re  Jenkins,  37:  842,  72  S.  E.  1072,  157  N.  C. 
429. 

Soldiers'  and  seamen's  \7ills. 

120.  A  letter  written  by  a  soldier  while 
"in  actual  military  service"  within  the 
meaning  of  the  English  wills  act,  which 
contained,  inter  alia,  the  expressions:  "If 
you  have  a  letter  to  say  that  I  am  killed, 
then  the  lot  is  for  you  .  .  .  You  will 
receive  the  lot  if  I  am  killed  in  action,  for 
I  shall  make  out  my  will  in  your  favor," — 
is,  notwithstanding  the  expession  of  inten- 
tion to  draw  a  more  formal  will,  and  not- 
withstanding the  writer  was  not  killed  in 
action,  but  died  of  fever  during  the  cam- 
paign, a  valid  soldier's  will.  Cattward  v. 
Knee,  4  B.  R.  C.  895,  [1902]  P.  99.  Also  Re- 
ported in  71  L.  J.  Prob.  N.  S.  34,  86  L.  T. 
N.  S.  119,  18  Times  L.  R.  163. 

121.  If  an  order  to  mobilize  has  been 
received,  although  any  particular  member 
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of  the  force  may  himself  have  taken  no 
step  under  it,  yet  the  order  itself  so  af- 
fects his  position  as  a  unit  of  the  whole 
force  as  to  place  him  in  "actual  military 
service"  within  the  provision  of  the  Eng- 
lish wills  act  exempting  soldiers  in  actual 
military  service  from  the  observance  of 
testamentary  formalities  otherwise  re- 
quired. Gattward  v.  Knee,  4  B.  R.  C.  895, 
[1902]  P.  99.  Also  Reported  in  71  L.  J. 
Prob.  N.  S.  34,  86  L.  T.  N.  S.  119,  18  Times 
L..R.  163.  (Annotated) 

///.  Devise  and  legacy. 

a.  Validity;  construction  generally; 
implied  gift;  description  0/  prop- 
erty. 

(See  also  Wills,  III.  a,  in  Digest  L.R.A. 
1-70.) 

Construction  or  effect  of  codicil,  see  supra, 
I.  f. 

Intent  to  cut  down  gift  by  subsequent  codi- 
cil, see  supra,  115. 

Suit  to  construe  will,  see  infra,  IV. 

Appeal  by  executor  from  decree  as  to  con- 
struction of,  see  Appeal  and  Error,  84. 

Statute  requiring  devise  to  be  made  direct- 
ly to  beneficiary,  see  Charities,  29. 

Conflict  of  laws  as  to  meaning  of  terms  in, 
see  Conflict  of  Laws,  129. 

Parol  evidence  to  aid  in  construing,  see  Evi- 
dence, 927,  928. 

Rehearing  of  decree  construing,  see  Judg- 
ment, 404. 

Bequest  to  life  tenant  of  dividends,  rents, 
and  profits  to  arise  from  trust  fund; 
extent  of  remainderman's  interest,  see 
Life  Tenants,  7. 

Powers  given  by,  see  Powers. 

Trusts  under,  generally,  see  Trusts. 

Creation  of  trust  by,  see  Trusts,  I.  a. 

See  also  supra,  16;  Judgment,    34. 


122.  The  language  of  a  will  controls 
where  a  latent  ambiguity  in  its  terms  is 
established  by  parol  testimony  which  itself 
serves  to  explain  and  remove  the  ambiguity. 
Modern  Woodmen  v.  Puckett,  17:  1083,  94 
Pac.  132,  77  Kan.  284. 

123.  A  will  is  to  be  interpreted  and  given 
effect  in  the  light  of  decisions  rendered 
subsequently  to  testator's  decease.  Board- 
man  V.  Mainsfield,  12:  793,  66  Atl.  169,  79 
Conn.  634. 

124.  The  meaning  of  words  used  in  a  for- 
eign will  at  the  place  where  the  latter  was 
made  is  not  required  to  be  ignored  by  a  stat- 
ute providing  that  such  will  may  be  ad- 
mitted to  probate  in  the  state  where  the 
statute  was  enacted,  and,  when  so  admit- 
ted, "shall  be  governed  by,  and  construed 
and  interpreted  according  to,  the  law  of" 
such  state.  Lindsay  v.  Wilson,  2:  408,  63 
Atl.  566,  103  Md.  252. 

125.  The  meaning  to  be  attached  to  the 
word  "money"  in  construing  a  testamen- 
tary document  is  not  absolute  and  technic- 
al, but  must  depend  upon  the  context  and 
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surrounding  circumstances.  In  the  Goods 
of  Bramley,  4  B.  R.  C.  546,  [1902]  P.  106. 
Also  Reported  in  71  L.  J.  Prob.  N.  S.  32,  85 
L.  T.  N.  S.  645. 

126.  Where  one,  after  devising  property 
to  one  for  life,  remainder  to  hia  daugliter 
for  life,  remainder  to  her  issue  in  fee,  gives 
in  a  codicil  certain  other  property  to  the 
first  taker,  subject  to  the  same  conditions 
as  stated  in  the  will,  the  daughter  and  her 
issue  take  under  the  codicil  the  same  in- 
terest that  they  took  under  the  will,-r-at 
least  where  the  will  indicates  an  intention 
to  dispose  of  all  of  testator's  estate.  Lewis 
V.  Payne.  30:  908,  77  Atl.  321,  113  Md.   127. 

127.  Money  set  apart  by  testator  for  a 
monument  to  his  memory  cannot  be  ex- 
pended by  the  executors  in  the  construction 
of  a  memorial  building  to  be  devoted  to  the 
purpose  of  a  free  public  library.  Fancher 
V.  Fancher,  23:  944,  103  Pac.  206,  156  Cal.  13. 

128.  Where  a  will,  after  making  certain 
provisions  for  the  wife  of  the  testator  in 
case  she  should  survive  him,  contains  an 
item  providing,  in  case  he  should  survive 
his  wife,  for  the  payment  of  debts,  "then, 
after  the  fulfilment  of  the  foregoing  pro- 
visions and  settlements,"  bequeathing  and 
devising  the  property  to  testator's  heirs,  the 
provision  relating  to  the  testator's  surviv- 
ing his  wife  qualifies  the  provisions  to  which 
it  directly  attaches,  and  does  not  extend 
to  the  devises  which  follow  it,  so  as  to 
render  them  inoperative,  leaving  the  prop- 
erty therein  devised  to  descend  as  intestate 
propertj',  in  case  the  wife  survives  the  tes- 
tator. Jones  V.  Hudson,  44:  11 82,  141  N. 
W.  141,  93  Neb.  561. 

129.  Where  a  testator  devises  all  of  his 
real  estate  to  certain  individuals  in  trust, 
and  afterwards  by  codicils  devises  a  part 
of  the  same  real  estate  to  another  person 
for  and  during  his  natural  life,  such  life 
estate  is  thereby,  ex  vi  termini,  withdrawn 
from  the  operation  of  the  trust  during  the 
life  of  the  life  tenant.  Dunlap  v.  McCloud, 
35:  851,  95  N.  E.  774,  84  Ohio  St.  272. 
'What  may  be   devised. 

130.  Under  a  devise  in  trust  for  one  for 
life,  remainder  to  her  children,  but,  in  case 
of  her  death  without  child  or  descendants  of 
children  who  reach  twenty-one  years  of 
age,  then  to  testator's  son,  by  name,  his 
heirs,  executors,  and  assigns,  absolutely  and 
forever,  the  son  secures  an  interest  which 
will  pass  by  his  will,  although  he  prede- 
ceases the  first  taker,  and  vest  the  estate 
in  his  devisee  upon  the  happening  of  the 
contingency  specified.  Fisher  v.  W^agner, 
21:  121,  71  Atl.  999,  109  Md.  243. 

(Annotated) 

Intent  of  testator. 

Law  governing  mode  of  arriving  at,  see 
Conflict  of  Laws,  129,  130. 

Presumption  as  to,  see  Evidence,  232-234. 

Parol  evidence  as  to,  see  Evidence,  9G9- 
975. 

Declarations  of  testator  showing,  see  Evi- 
dence, 1439-1443. 

Sufficiency  of  evidence  as  to,  see  Evidence, 
2230. 
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Sec  also  supra,  3;  infra,  162,  183,  200,  268, 
312,  315,  343,  347,  390,  .399. 

131.  Testamentary  intention  is  deter- 
minable solely  from  the  will,  read  in  the 
light  of  its  characterizing  circumstances, 
aided  by  written  and  unwritten  rules  for 
solving  uncertainties.  Re  Upham,  48:  1004, 
140  N.  W.  5,  152  Wis.  275. 

132.  In  construing  a  will,  the  intention  of 
the  testator,  expressed  therein,  must  prevail 
if  consistent  with  law.  Re  Rong,  26:  825, 
123   N.  W.  471,,   109  Minn.   191. 

133.  In  the  interpretation  of  a  will  the 
dominant  or  primary  intention,  gathered 
from  the  whole  thereof  and  all  its  provi- 
sions, controls  when  all  the  clauses  can  be 
harmonized  therewith.  Behrens  v.  Bau- 
mann,  27:  1092,  66  S.  E.  5,  66   W.  Va.  .56. 

134.  It  is  the  judicial  duty,  whenever 
properly  invoked,  to  discover,  if  practicable, 
the  real  intent  expressed  in  a  will,  and 
enforce  it.  Re  Upham,  48:  1004,  140  N. 
W.  5,  152  Wis.  275. 

135.  In  ascertaining  the  intention  of  a 
testator,  the  entire  will  should  be  examined. 
Jones  V.  Hudson,  44:  1182,  141  N.  W.  141, 
93  Neb.  561. 

136.  A  will  that  is  clear  and  unambigu- 
ous in  its  terms  must  be  interpreted  by 
those  terms.  The  true  inquiry  is  not  wliat 
the  testator  meant,  but  what  the  terms  used 
by  him  express.  Couch  v.  Eastham,  39:  307, 
73  S.  E.  314,  69  W.  Va.  710. 

137.  In  construing  a  will,  the  inquiry  is 
not  as  to  what  the  testator  may  have  in- 
tended to  express,  but  as  to  what  the  words 
used  do  express.  Wills  v,  Foltz,  12:  283,  56 
S.  E.  473,  61  W.  Va.  262. 

138.  It  is  the  duty  of  the  courts,  in  con- 
struing a  will,  to  carry  into  eflect  tlie  true 
intent  of  the  testator,  so  far  as  that  in- 
tent can  be  collected  from  the  whole  instru- 
ment, if  not  inconsistent  with  the  rules  of 
law;  but  the  law  imputes  to  the  testator  a 
knowledge  of  those  rules,  and  he  will  be 
presumed  to  have  executed  his  will  with  an 
understanding  that  the  objects  of  his  bounty 
may  demand  their  portions  in  accordance 
therewith.  Hill  v.  Hill,  38:  198,  132  N.  W. 
738,  90  Neb.  43. 

139.  Where  there  are  doubtful  clauses  in 
a  will,  the  court,  in  determining  the  mean- 
ing that  the  testator  intended  tu-y  should 
have,  will  not  be  controlled  entirely  by  gen- 
eral rules,  or  by  judicial  decisions,  in  cases 
apparently  similar,  but  will  interpret  them 
reasonably  in  the  particular  case.  Moon  v. 
Stewart,  45:  48,  101  N.  E.  344,  87  Ohio  St. 
349. 

140.  Neither  written  nor  unwritten  rules, 
nor  the  discretion  of  beneficiaries  or  courts, 
can  legitimately  change  a  testamentary  in- 
tention. Re  Upham,  48:  1004,  140  N.  W. 
5,   152  Wis.  275. 

141.  In  construing  a  will  words  which  are 
plain  and  unequivocal  cannot  be  trans- 
posed where,  to  do  so,  would  create  a  mean- 
ing different  from  that  which  they  natural- 
ly had  as  written,  and  which  would  conflict 
with  the  general  intention  of  the  testator 
gathered   from   the   will   as  a  whole.     Beh- 
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rens  v.  Baumann,  27:  1092,  66  S.   E.   5,  66 
W.    Va.   56. 

142.  Though  a  provision  in  a  will  clear- 
ly expressing  a  particular  or  special  intent 
will  prevail  over  the  general  intent  as  gath- 
ered from  the  will  as  a  whole,  doubtful  ex- 
pressions, merely  susceptible  of  a  meaning 
inconsistent  therewith,  will  not  do  so. 
Behrens  v.  Baumann,  27:  1092,  66  S.  E.  5, 
66  W.  Va.  56. 

143.  The  construction  of  a  will  should  in 
case  of  doubt  be  in  favor  of  the  first  rather 
than  of  the  second  taker,  and  of  a  general 
or  primary  intent  rather  than  of  a  particu- 
lar or  secondary  one.  Fidelity  Trust  Co.  v. 
Bobloski,  28:  1093,  76  Atl.  720,  228  Pa.  52. 
Construing  so  as  to  uphold  \xrill. 

144.  If  the  language  of  a  will  be  reason- 
ably susceptible  of  two  constructions,  one 
of  which  would  invalidate  and  the  other 
sustain  it,  the  latter  must  be  adopted.  Re 
Bong,  26:  825,  123  N.  W.  471,  109  Minn. 
191. 

145.  In  case  a  will  attempting  to  create  a 
charity  is  susceptible  of  more  than  one  con- 
struction, that  one  should  be  preferred 
which,  if  fully  within  the  rules  of  the  law, 
sustains  the  trust  and  devotes  the  fund  to 
purposes  permitted  by  law  and  to  the  good 
of  tiie  community.  Re  Robinson,  37:  1023, 
96  N.  E.  925,  203  N.  Y.  380. 

146.  A  provision  in  a  will  devising  a 
fund  to  a  municipal  corporation  for  the 
establishment  and  maintenance  of  a  man- 
ual training  school,  to  the  effect  that  the 
gift  is  upon  the  express  condition  that  a 
tuition  fee  will  be  charged,  which,  with  the 
income  from  the  fund,  shall  be  sufficient 
perpetually  to  maintain  the  school,  will 
be  construed  as  meaning  that  the  fee  shall 
be  charged  tliose  pupils  who  are  not  en 
titled  to  attend  the  public  schools  free  of 
charge,  where  such  construction  is  neces- 
sary to  enable  the  municipality  to  make 
the  contribution  to  the  enterprise,  which, 
under  the  will,  is  a  condition  to  the  taking 
effect  of  the  gift,  and  is  necessary  to  its 
success.  Maxcy  v.  Oshkosh,  31 :  787,  128 
N.  W.  899,  1136,  144  Wis.  238. 
Repugnancy  between  provisions. 
Reducing   or    enlarging   estate   granted,   by 

subsequent   provisions,   see   infra,  230- 
241,  260. 

147.  There  is  no  ropucnance  between 
provisions  of  a  will  directing  trustees  to 
pay  the  income  of  a  portion  of  the  estate 
after  the  death  of  testator's  wife  to  his 
son  and  the  son's  wife,  in  such  proportion 
as  the  trustees  deem  best,  and  upon  the 
son's  death  to  convey  such  portion  of  the 
estate  to  the  son's  heirs,  and  a  provision 
directing  them  to  convey  to  the  son  after 
the  death  of  testator's  wife  such  portion 
of  the  estate,  at  such  time  as  may  seem 
best  for  them  to  do  so.  Wallace  v.  Fox- 
well,  50:  632,  05  N.  E.  985,  250  111.  616. 
Implied    gift. 

148.  A  devise  to  the  children  of  the  life 
tenant  will  not  be  implied  from  a  gift  to 
one  for  life,  "'but,  should  he  die  without 
children,  then"  to  others.  Bond  v.  Moore, 
19:  540,  86  N.  E.  386,  236  111.  576. 
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149.  A  devise  by  implication  to  children 
on  arriving  at  age  or  marriage  may  be  main- 
tained, although  there  is  nothing  in  the 
will  to  show  any  present  interest  devised 
to  them  during  minority.  Ball  v.  Phelan, 
23:  895,  49   So.  956,  94   Miss.   293. 

150.  A  recital,  in  a  will,  of  a  conveyance 
of  land  to  a  certain  person,  is  not  effective 
as'  a  devise,  if  the  conveyance  proves  inef- 
fectual. Noble  V.  Tipton,  3:  645,  76  N.  E. 
151,  219  111.  182.  (Annotated) 

151.  A  valid  bequest  by  implication  of 
the  proceeds  of  a  life  insurance  policy  is 
not  affected  by  an  erroneous  recital  in  the 

.will  that  the  policy  is  in  favor  of  the  one 
claiming  the  bequest  and  that  at  te^itator's 
death  he  will  receive  the  amount  due  there- 
on. Smith  v.  Smith,  31:  922,  77  Atl.  975, 
113  Md.  495. 

152  A  devise  by  implication  in  fee  in 
favor  of  the  grandchild,  but  not  in  favor  of 
the  daughter,  exists  in  a  will  in  which  tes- 
tator creates  an  estate  in  favor  of  his  daugh- 
ter for  life,  free  from  the  control  or  debts  of 
her  husband,  he  to  have  no  interest  at  her 
death,  or  by  inheritance  through  their  chil- 
dren, and  provides  that  in  case  the  daughter 
should  die  without  children,  or  a  child 
should  die  before  marrying  or  becoming  of 
age,  then  the  property  should  go  to  other 
persons  mentioned  Ball  v.  Phelan,  23:  895, 
49  So.  956,  94  Miss.  293 

153  A  devise  to  the  other  children,  in 
equal  shares,  subject  to  the  modifications  in- 
dicated with  respect  to  the  shares  of  the  two 
sons,  of  land  not  expressly  devised,  is  im- 
plied by  a  will  which  clearly  indicates  the 
general  intention  of  the  testator  to  dispose 
cf  all  his  property,  and  expressly  devises  the 
home  farm  to  one  of  the  sons,  with  a  direc- 
tion for  equalizing  his  share  in  the  event 
that  the  farm  shall  not  equal  the  share  of 
the  rest  of  the  children,  and,  without  ex- 
pressly devising  other  large  holdings  of  real 
property  to  the  remaining  four  children, 
frequently  refers  to  their,  shares  in  the  es- 
tate, directs  that  certain  advances  be  de- 
ducted from  the  share  of  another  son,  de- 
clares that  the  shares  or  portions  of  the  es- 
tate falling  to  the  daughters  respectively 
shall  be  theirs  and  their  children's  exclu- 
sively, and  provides  that  one  of  the  daugh- 
ters shall  have  certain  chattels  "besides  her 
equal  share  in  all  my  estate."  Conner  v. 
Gardner,   15:  73,  82  N.  E.  640,  230  111.  258. 

(Annotated) 


5.  Description     of     beneficiaries;     who 
may  take. 

(See  also  same  heading  in  Digest  LJI.A. 
1-10.) 

Description  of  property  conveyed,  see  infra, 
194-197. 

Definiteness  of  description  in  charitable  be- 
quest, see  Charities,  I.  d. 

Description  of  parties  in  deed,  see  Deeds, 
II.  b. 

Extrinsic  evidence  to  identify  legatee,  see 
Evidence,  1035,  1030, 
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154.  In  the  absence  of  a  contrary  inten- 
tion on  the  part  of  the  testator,  a  gift  by 
will  to  children  "living"  or  "born"  at  a 
given  period  will  be  construed  as  including 
a  child  in  ventre  sa  mere  at  that  date  and 
born  afterward,  in  any  case  where  such 
construction  is  for  the  benefit  of  the  child. 
Villar  V.  Gilboy,  1  B  R.  C.  568,  [1907] 
A.  C.  139  Also  Reported  in  76  L.  J  Ch. 
N  S.  339,  96  L  T  N.  S.  511,  23  Times 
L.  R  392;  Re  Salaman,  1  B.  R.  C  587, 
(1908)  1  Ch.  4;  Also  Reported  in  77  L.  J 
Ch.    N    S.   60,   98    L.  T.    N.  S    255. 

(Annotated) 

155  Under  a  bequest  to  each  of  testa* 
tor's  great-nephews  and  great-nieces  "born 
previously  to  the  date  of  this  my  will,  to 
whom  no  other  pecuniary  bequest  is  given 
by  this  my  will  or  any  codicil  thereto," 
a  great-niece  in  ventre  sa  mere  at  the  date 
of  the  will  and  of  the  codicils  thereto  and 
born  afterward  is  entitled  to  a  l^acy  Re 
Salaman,  1  B  R  C  587,  [1908]  1  Ch.  4 
Also  Reported  in  77  L.  J.  Ch.  N  S  60,  98 
L.  T   N.  S    255. 

156  The  words  "next  eldest  brother"  in 
a  testamentary  provision  that  if  any  of 
testator's  sons,  to  each  of  whom  he  had 
devised  property,  should  die  before  attain- 
ing the  age  of  30,  or  without  issue  after 
attaining  such  age.  then  his  share  should 
go  to  his  "next  eldest  brother,  and  so  on 
respectively,"  must  be  taken,  in  the  absence 
of  any  indication  in  the  context  to  the  con- 
trary, as  having  reference  to  the  brother 
next  younger  and  not  the  next  elder  than 
the  one  deceased  Crofts  v  Beamish,  1  B. 
R.  C.  813,  [1905]  2  I    R.  349 

157  A  woman  espoused  by  a  testator 
with  the  knowledge  that  she  had  a  husband 
living  is  entitled  during  her  life,  or  until 
she  shall  marry  again,  to  a  gift  to  her, 
under  the  name  of  "wife,"  of  the  net  in-, 
come  of  testator's  residuary  estate  "during 
hi  life  if  she  shall  so  long  continue  my 
widow,  for  her  own  use  and  benefit."  Re 
WagstaflF,  4  B.  R.  C.  50,  [1908]  1  Ch  162. 
Also  Reported  in  77  L.  J.  Ch.  N.  S.  190,  98 
L.  T.  N.  S.  149,  24  Times  L.  R.  134. 

( Annotated ) 

158.  An  ecclesiastical  society  engaged  in 
organized  effort  for  the  spread  of  religion 
by  the  maintenance  and  support  of  a  Con- 
gregational church  is  not  within  the  mean- 
ing of  a  clause  in  a  will  directing  the  divi- 
sion of  residue  among  the  missionary  socie- 
ties mentioned.  Bulkeley  v.  Worthington 
Ecclesiastical  Soc.  12:  785,  63  Atl.  351,  78 
Conn.   526. 

Error  in  description. 

159.  A  misnomer  of  a  corporation  will  not 
defeat  a  devise  or  bequest  to  it  if  its  iden- 
tity is  otherwise  sufficiently  certain.  Doan 
V.  Parish  of  the  Ascension,  7:  1119,  64  Atl. 
314,  103  Md.  662. 

VSTidow. 

Widow  as  heir,  see  infra,  165,  166. 

See  also  supra,  157. 

160.  A  devise  to  the  widow  of  a  man  who 
is  married  at  the  time  the  will  is  made  is 
not  limited  to  the  wife  then  living,  but  be- 
longs to  the  one  who  eventually  becomes 
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his  widow  as  tlie  result  of  death  of  the  wife 

and    remarriage  ,  of    the    man.      Meeker    v. 

Draffen,   33:  816,  94   N.    E.   620,   201    N.   Y. 

205.  (Annotated) 

Heirs. 

Estate    passing    by    devise    to   one    and    his 

"heirs,"  see  infra.  111.  g,  2,  3. 
Meaning  of  term  "natural  heirs,"  see  infra. 
388. 

161.  Under  a  devise  of  the  income  of  an 
estate  consisting  of  realty  and  personalty  to 
one  for  life,  remainder  to  another  for  life, 
and,  upon  his  death,  to  transfer  the  princi- 
pal to  the  issue  of  the  first  taker,  and,  upon 
default  of  such  issue,  to  the  "heirs  at  law" 
of  the  first  taker,  the  heirs  at  law  are  those 
who  would  inherit  the  real  estate  of  the 
first  taker  Grav  v  Whittemore,  10:  1143, 
78  N    E.  422,  192"  Mass.  367. 

102.  'J  lie  word  "licirH"  in  a  will  may  be 
held  to  refer  to  those  who  should  participate 
in  personalty  as  well  as  in  realty,  where 
the  intention  was  to  dispose  of  the  whole 
property;  and  an  interpretation  which  would 
exclude  them  from  sharing  in  personalty 
would  result  in  intestacy  as  to  the  major 
part  of  the  estate.  Re  Line,  19:  293,  70  Atl. 
791,  221  Pa.  374. 

163.  Children  of  a  living  child  will  share 
in  the  distribution  of  property,  after  a  life 
estate,  which  the  will  directs  to  be  divided 
at  that  time  among  the  heirs  of  testator's 
four  children,  where,  at  the  time  of  testator's 
death,  all  the  children  were  living.  Kal- 
bach  v.  aark,  12:  801,  110  N.  W.  599,  133 
Iowa,  215. 

164.  A  half-brother  takes  no  interest  in 
testator's  real  estate  under  a  will  directing 
the  estate  to  be  divided  among  testator's 
heirs  according  to  the  intestate  laws,  where 
such  laws  permit  persons  of  half  blood  to 
share  in  personalty  but  not  in  realty,  al- 
though the  will  refers  to  him  as  "my  broth- 
er," and  a  codicil  gives  him  certain  stock 
in  addition  to  what  has  been  given  him  as 
heir  or  distributee  under  the  will.  Re  Line, 
19:  293,  70  Atl.  791,  221  Pa.  374. 

—  surviving  husband  or  ivife  as. 

165.  A  widow  is  not,  as  dowress,  an  heir 
of  her  husband.  Gray  v.  Whittemore,  10: 
1 143,  78  N.  E.  422,  192  Mass.  367. 

166.  The  surviving  husbands  and  wives  of 
deceased  children  of  testator  do  not  share  in 
a  provision  of  a  will  directing  the  distribu- 
tion of  the  property,  after  the  termination 
of  a  life  estate,  among  the  heirs  of  testa- 
tor's children.  Kalbach  v.  Clark,  12:  801, 
110  N.  W.  599,  133  Iowa,  215. 

167.  The  husband  of  the  daughter  will 
not  be  prevented  from  sharing  in  a  devise 
to  the  heirs  at  law  of  testator's  daughter, 
merely  because  of  an  imagined  general  in- 
tent that  the  scheme  of  the  will  was  that  the 
property  should  not  pass  out  of  the  family 
of  testator.  Gray  v.  'Whittemore,  10:  1143, 
78  N.  E.  422,  192  Mass.  367. 

168.  Under  a  statute  permitting  the  sur- 
viving husband  of  a  widow  who  dies  leav- 
ing no  issue  to  take  her  real  estate  to  a 
specified  value,  he  is  entitled  to  share  in  a 
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devise  to  her  heirs,  and  it  is  immaterial 
that,  under  tlie  will,  he  was  entitled  to  a 
life  estate  in  the  property.  Gray  v.  Whit- 
temore,  lo:  1143,  78  N.  E.  422,  192  Mass. 
367. 

Children. 

Estate    passing    by    devise   to   one   and    his 
"heirs,"  see  infra,   III.  g,  2,   3. 

169.  The  illegitimate  children  of  a  woman 
take  nothing  under  the  will  of  her  father 
bequeathing  property  to  her  chihlren.  Kem- 
per V.  Fort,  13:  820,  67  Atl.  991,  219  Pa.  85. 

170.  A  child  adopted  after  the  death  of 
testator  who  is  a  stranger  to  the  adoption 
will  not  take  under  a  will  directing  the  in- 
come of  certain  property  to  be  paid  to  the 
foster  parent  for  life,  and,  upon  his  death 
leaving  a  cliild  surviving  him,  directing  the 
property  to  be  transferred  to  such  child, 
but  in  case  no  such  child  survives,  making 
the  property  a  part  of  the  residue  of  tes- 
tator's estate,  where  the  statute  providing 
for  adoption  declares  that,  as  respects  the 
limitation  over  of  property  dependent  upon 
the  foster  parent  dying  without  heirs,  the 
minor  is  not  deemed  the  child  of  the  foster 
parent,  so  as  to  defeat  riglits  of  remainder- 
men. Re  Leask,  27:  1158,  90  N.  E.  652,  197 
N.  Y.  193.  (Annotated) 
Next  of  kin. 

171.  Under  a  bequest  to  the  nearest  of 
kin  of  testator,  his  brotliers  and  sisters  will 
take  to  the  exclusion  of  children  of  deceased 
brothers  and  sisters.  Clark  v.  Mack,  28: 
479,  126  N.  W.  632,  161  Mich.  545. 

{ Annotated ) 
Time  of  determination. 
See  also  infra,  302-304,  309,  310,  314,  315, 
329-341. 

172.  A  devise  to  the  testator's  "lawful 
heirs"  should  be  construed  as  referring  to 
those  who  are  such  at  tiie  time  of  the  tes- 
tator's death,  unless  a  diiferent  intent  is 
plainly  manifested  by  the  will.  Hill  v.  Hill, 
38:  198,  132  N.  VV.  738,  90  Neb.  43. 

173.  A  devise  of  a  life  estate,  with  power 
to  bequeath  the  property  upon  death  of  the 
life  tenant  to  such  of  testator's  heirs  as  the 
life  tenant  may  prefer,  confines  the  selec- 
tion to  testator's  legal  or  actual  heirs,  so 
that  the  property  may  not  be  given  to  a 
descendant  of  testator,  whose  parent  is  liv- 
ing, but  the  heirs  among  whom  the  ap- 
pointment may  be  made  will  be  determined 
as  of  the  time  of  tlie  death  of  the  life  ten- 
ant. Wallace  v.  Diehl,  33:  9,  95  N.  E.  646, 
202  N.  Y.   156.  (Annotated) 

174.  Under  a  bequest  in  trust  to  pay  the 
income  to  testator's  children  for  life,  and 
after  the  decease  of  the  survivor  of  them, 
to  distribute  the  fund  to  those  persons 
"who  may  tlien  take  the  same  as  my 
heirs,"  the  persons  to  take  are  those  who 
were  his  heirs  at  testator's  death,  and  not 
those  who  would  have  been  such  had  he 
lived  until  the  time  of  the  death  of  the 
surviving  child;  at  least,  where  other 
clauses  of  the  will  creating  similar  estates 
indicate  tliat  he  referred  to  his  real,  and 
not  hypothetical,  heirs.  Welch  v.  Blanch- 
ard,  33:1,  94  N.  E.  811,  208  Mass.  523. 

(Annotated) 
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175.  Under  a  gift  of  property  to  one  for 
life,  remainder  to  testator's  next  of  kin,  the 
remaindermen  will  be  determined  at  the 
death  of  testator,  and  not  at  that  of  the  life 
tenant.  Clark  v.  Mack,  28:  479,  126  N.  W.' 
632,   161   Mich.  545. 

176.  A  provision  in  a  will,  applying  to 
remainders  after  a  life  estate  and  to  direct 
bequests,  that,  "in  case  of  either  of  my  chil- 
dren's death  without  leaving  lawful  issue, 
their  portion  shall  be  divided"  among  tes- 
tator's wife  and  remaining  children,  means 
death  in  the  testator's  lifetime,  so  that,  if 
a  child  survives  the  testator,  his  share  be- 
comes absolute,  although  he  dies  within  the 
lifetime  of  the  life  tenant.  Lumpkin  v. 
Lumpkin,  25:  1063,  70  Atl.  238,  108  Md. 
470.  (Annotated) 

177.  A  shifting  clause  in  the  event  of 
the  death  of  any  of  testator's  sons  to  each 
of  whom  he  had  devised  certain  property 
upon  the  death  of  his  wife  before  attaining 
the  age  of  30,  or  without  issue  after  attain- 
ing such  age,  is  not  limited  in  its  operation 
to  the  life-time  of  testator's  widow  by  a 
direction  that  if  any  or  either  oi  testator's 
sons  should,  after  the  death  of  their  mother 
and  after  attaining  their  respective  ages 
of  30  years,  be  disposed  to  sell  his  interest 
in  the  portion  willed  him,  he  should  not 
be  at  liberty  to  sell  to  any  other  person 
save  one  of  his  brothers.  Crofts  v.  Bea- 
mish, 1  B.  R.  C.  813,  [1905]  2  I.  R.  349. 
WIio  may  take. 

Restriction  on  amount  of  charitable  bequest 

or  devise,  see  infra,   III.  d. 
Power    of    benevolent    association    to    take 

under  will,  see  Benevolent  Societies, 

1-3. 

178.  A  statute  making  void  a  devise  or 
bequest  to  a  witness  to  a  will  which  cannot 
be  proved  without  his  testimony  does  not 
apply  to  persons  other  than  attesting  wit- 
nesses called  upon  to  testify  when  tlie  will 
is  offered  for  probate.  Kir  by  v.  Sellards, 
28:  270,  108  Pac.  73,  82  Kan.  291. 

179.  Under  a  statute  requiring  two  com- 
petent witnesses  to  attest  a  will,  and  pro- 
viding that  if  the  will  be  attested  by  a 
beneficiary  therein,  and  it  may  not  be  oth- 
erwise proved,  such  person  shall  be  deemed 
a  competent  witness,  but  the  devise  or  be- 
quest shall  be  void, — the  benefit  to  a  wit- 
ness is  avoided  whenever  the  will  is  at- 
tested by  only  two  witnesses.  Bruce  v. 
Shuler,  35:  686,  62  S.  E.  973,  108  Va.  670. 

180,181.  A  provision  in  a  will  giving  prop- 
erty to  a  local  camp  of  Modern  Woodmen 
is  not  void  because  the  will  was  witnessed  by 
members  of  such  camp.  Kennett  v.  Kidd, 
44:  544,  125  Pac.  36,  87  Kan.  652, 


c.  Children     not     mentioned     or     dis- 
inherited. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Burden  of  showing  that  child  was  inten- 
tionally omitted  from  will,  see  Evi- 
dence, 685. 
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Parol  evidence  to  show  that  child  was  in- 
tentionally omitted  from  will,  see  Evi- 
dence, 973. 

Admissibility  of  testator's  statements  to 
show  intention  as  to,  see  Evidence, 
1441. 

See  also  infra,  341. 

182.  The  unexplained  omission  of  chil- 
dren in  a  will  does  not  necessarily  invali- 
date the  instrument,  even  though  such  will 
may  be  ineffectual  as  against  their  inter- 
ests which  they  may  secure  regardless  of 
the  provisions  of  the  will.  Lowery  v.  Hawk- 
er, 37:  1143,  133  N.  W.  918,  22  N.  D.  318. 

183.  The  intention  of  the  testator  to  dis- 
inherit a  child  born  one  and  one-half  years 
after  the  execution  of  the  will  is  sulliciently 
shown  for  the  purposes  of  a  statute  provid- 
ing that,  in  case  a  child  for  whom  no  pro- 
vision is  made  shall  be  born  to  the  testator 
after  the  execution  of  the  will,  the  devises 
and  legacies  shall  abate  in  order  to  raise 
a  portion  for  the  child  equal  to  that  which 
he  would  have  received  had  the  testator  died 
intestate, -unless  it  shall  appear  by  such 
will  that  it  was  the  intention  of  the  testator 
to  disinherit  such  child,  where  the  will  gave 
all  the  property  to  the  testator's  widow,  and 
it  appeared  by  extrinsic  evidence  that,  at 
the  time  of  the  execution  of  the  will,  he  had 
a  bright,  intelligent  son,  then  about  three 
years  of  age,  to  whom  he  was  devotedly  at- 
tached, but  for  whom  no  provision  was  made 
in  the  will;  that  his  estate  was  heavily  en- 
cumbered and  unproductive,  requiring  busi- 
ness ability  and  expedition  in  handling  the 
same;  that  the  testator  had  unlimited  con- 
fidence in  the  business  judgment  and  ability 
of  his  wife, — notwithstanding  that  he  was 
domiciled  in  another  state,  the  statute  of 
which,  providing  that  the  afterborn  child 
shall  take  the  portion  of  the  estate  to  wliich 
he  would  have  succeeded  had  the  parent  died 
intestate,  contains  no  qualification  with  ref- 
erence to  the  testators  intention.  Peet  v. 
Peet,  13:  780,  82  N.  E.  376,  229  111.  341. 

184.  A  declaration  in  a  will  that  one  of 
testator's  heirs  shall  have  a  certain  sum  of 
money,  and  "no  other  share  of  my  estate 
or  claim  under  the  '  ame,"  does  not  prevent 
his  receiving  his  due  share  of  intestate  prop- 
erty with  the  other  heirs.  Tea  v.  Millen, 
45:  1 163,  101  N.  E.  209,  257  111.  624. 
After  born  or  adopted  children. 
Conflict  of  laws  as  to  rights  of  after  born 

child,  see  Conflict  of  Laws,  130 
Statement  by  testator  to  show  intention  to 

disinherit  child,  see  Evidence,  1441. 
See  also  infra,  329. 


d.  Restrictions  on  ctiaritable  bequest  or 
devise. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70,) 

Charitable  bequests,  generally,   see   Chabi- 

TIES. 

Rule   of   perpetuities   as   to   charitable   be- 
quests, see  Perpetuities,  IV. 
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185.  A  trust  for  a  charitable  use,  so  as  to 
bring  the  devise  within  the  operation  of 
a  statute  invalidating  gifts  lor  charity  in  a 
will  made  within  a  cerlain  time  before  tes- 
tator's death,  is  not  created  bj  an  absolute 
devise  of  property  to  a  church  dignitary,  by 
the  fact  that,  although  he  understand.-)  that 
the  property  is  his,  to  do  with  as  he  cliooses, 
his  conscience  will  impel  him  to  devote  it 
to  the  charitable  use  tor  which  testator  in- 
tended it.  Flood  v.  Ryan,  22:  1262,  69  Atl. 
908,  220  Pa.  450. 

180.  A  devise  of  property  to  the  bishop  of 
a  religious  denomination  absolutely,  in  case 
of  the  death  of  testator  within  thirty  days 
of  the  execution  of  the  will,  in  the  hope  that 
he  will  carry  out  the  provision  of  a  prior 
clause  of  the  will,  giving  the  property  to 
ciiaritable  institutions  of  the  denomination, 
which,  by  statute,  will  be  void  in  case  death 
occurs  within  such  thirty  days,  is  not  in- 
valid, where  the  bishop  is  not  acquainted 
with  testator,  so  that  there  could  have  been 
no  understanding  between  them  as  to  the 
execution  of  the  charitable  disposition. 
Flood  V.  Ryan,  22:  1262,  69  Atl.  908.  220 
Pa.  450.  (Annotated) 

187.  A  bequest  to  a  church  cannot  be 
turned  over  to  it  without  ratificalrion  of  the 
legislature,  where  the  Constitution  makes  it 
void  without  such  ratification.  Gardner 
V.  McNeal,  40:  553,  82  AU.  988,  117  Md.  27. 

c.  What  property  passes. 

(See   also   same  heading  in  Digest  L.R.A. 

1-10.) 

Partial  intestacy,  see  infra.  III.  f. 

What  property  passes  by  deed,  see  Deeds, 

II.  d,  11.  e. 
Presumption    as    to    testator's    intent,    see 

Evidence,  232. 
Designating   beneficiary    of    mutual    benefit 

certificate  by,  see  Insurance,  447,  460, 

461,  463 
See  also  infra,  205. 

188.  The  contract  right  of  the  grantor  to 
demand  a  reconveyance  of  land  for  breach 
of  condition  as  to  the  uses  to  whicli  it  may 
be  put  will  pass  by  his  will.  Ball  v.  Milli- 
ken,  37:623,  76  Atl.  789,  78  Atl.  625,  31 
R.  I.  36. 

Real  property  generally. 

189.  A  provision  in  a  will  as  to  division 
of  the  money  received  from  sale  of  real  es- 
tate and  personal  property  will  not  affect 
land  which  is  not  included  in  the  terms  of 
the  will.  Andrews  v.  Applegate,  12:  661,  79 
N.  E.  176,  223   111.  535. 

190.  Under  a  will  devising  two  tracts  of 
land  by  description,  and  then  disposing  of 
all  personal  property,  money,  and  "effects" 
of  every  description,  the  word  "effects"  will 
not  cover  testator's  homestead,  which  is 
otherwise  undisposed  of.  Andrews  v.  Ap- 
plegate, 12:  661,  79  N.  E.   176,  223  111.  535. 

(Annotated) 
191    A  devise  of  testator's  homestead,  in- 
cluding a  stable  and  garden  lot,  "as  it  shall 
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be  at  my  decease,"  the  only  reasonable 
means  of  access  to  which  is  a  way  visible 
on  the  ground,  passing  through  portions  of 
his  property  devised  to  others,  carries  an 
easement  in  the  way.  Gorton-Pew  Fisher- 
ies Co.  V.  Tolman,  38:  882,  97  N.  E.  54,  210 
Mass.  402.  (Annotated) 

192.  A  future  contingent  right  to  re-enter 
for  condition  broken  by  converting  granted 
property  to  a  use  not  permitted  by  the  deed 
passes  by  will,  under  a  statute  providing 
that  a  contingent,  an  executory,  and  a 
future  interest,  also  a  right  of  entry,  wheth- 
er immediate  or  future,  and  wliether  vested 
or  contingent,  may  be  disposed  of  by  will. 
Ball  V.  Miilil<en,  37:  623,  76  Atl.  789,  31  R. 
I.  36. 

Insurance. 

193.  The  will  of  a  member  of  a  mutual 
benefit  society  will  not  operate  on  the  bene- 
fit due  on  his  certificate,  if  the  by-laws  of 
the  order  make  it  payable  to  his  widow,  or- 
phans, parents,  or  attested  order.  Mineola 
Tribe  No.  114,  I.  0.  R.  M.  v.  Lizer,  42:  1170, 
83  Atl.  149,  117  Md.  136. 

Mistake  in  description. 

Right  to  consider  on  appeal,  see  Appeal  and 

Ehrok,  162. 
Devise  of  house  and  lot  to  carry  easement 

by  implication,  see  Easements,  42. 
Parol  evidence  to  aid  description  in  will,  see 

Evidence,  927,  928. 
Parol  evidence  as  to  testator's  meaning  or 

intention,  see  Evidence,  969-975. 
Parol    evidence    of    mistake,    see    Evidence, 

1020. 

194.  A  devise  by  the  owner  of  the  north- 
west quarter  of  a  section  of  land,  of  the 
southeast  quarter  of  the  northeast  quarter 
and  the  northeast  quarter  of  the  northwest 
quarter,  will,  where  he  did  not  own  any 
land  in  the  northeast  quarter  of  the  section, 
be  construed  by  striking  out  the  words 
"quarter  of  the  northeast  quarter,"  so  as  to 
devise  the  east  half  of  the  northwest  quar- 
ter,— especially  where  he  had  bought  and 
held  possession  of  the  southeast  quarter  of 
the  nortliwest  quarter  for  forty  years  under 
a  deed  describing  it  as  the  southeast  quarter 
of  the  northeast  quarter,  which  description 
he  followed  in  the  will.  Gano  v.  Gano, 
22:  450,  88  N.  E.  146,  239  111.  539. 

195.  A  will  giving,  devising,  and  be- 
queathing "unto  my  living  son  and  daugh- 
ters," naming  them,  "share  and  share 
alike,  the  same  to  be  equally  divided  be- 
tween themselves,"  and  directing  the  sale 
of  real  estate,  is  void  for  failure  to  men- 
tion or  describe  the  property  conveyed. 
Dreyer  v.  Reisman,  36:  618,  96  N.  E.  90, 
202    N.    Y.    476.  (Annotated) 

196.  A  devise  of  a  lot  "on  which  is  situ- 
ated a  cottage  in  course  of  construction" 
does  not  contemplate  a  finished  building, 
and  it  is  immaterial  that  the  testator 
thought  the  building  was  substantially 
complete.  Re  Hincheon,  36:  303,  116  Pac. 
47,  159  Cal.  755. 

197.  A  bequest  by  one  owning  several 
leaseholds  of  unequal  value,  of  one  house  to 
each  of  three  sons,  without  identifying  the 
property  which  each  shall  take,  is  not  void 
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for  uncertainty,  but  the  devisees  are  to 
elect  which  they  will  take  in  the  order  in 
which  they  are  named  in  the  will.  Re 
Turner,  41:  1049,  99  N.  E.  187,  206  N.  Y.  93. 

(Annotated) 
After-acquired    property. 

198.  That  a  testator  did  not,  at  the  time 
of  making  his  will,  know  of  property  sub- 
sequently acquired,  will  not  prevent  its  pass- 
ing under  a  will,  where  the  statute  provides 
that  every  last  will  shall  pass  all  the  real 
estate  which  the  testator  had  at  the  time  of 
his  death.  Lindsay  v.  Wilson,  2:  408,  63  Atl. 
566,  103  xMd.  252. 

Residuary  clause. 

199.  A  devisable  contingent  remainder  will 
pass  by  a  will  giving  "all  the  rest  and  resi- 
due of  my  estate,  real,  personal,  and  mixedj 
of  which  I  may  die  possessed."  Fisher  v. 
Wagner,  21:  121,  71   Atl.  999,  109  Md.  243. 

200.  The  intention  to  include  a  contin- 
gent remainder  in  a  residuary  clause  of  a 
will  is  not  negatived  by  the  fact  that  the 
property  was  conveyed  in  trust,  with  power 
to  invest  the  principal  and  change  invest- 
ments, where  the  trust  might  extend  beyond 
the  happening  of  the  contingency.  Fisher  v. 
Wagner,  21:  121,  71   Atl.  999,  109  Md.  243. 

201.  A  bequest  by  a  testaton  after  a 
specific  legacy  to  his  only  brother,  of  "the 
rest  of  my  money"  to  be  equally  divided 
among  certain  persons,  carries  the  entire 
personal  estate.  In  the  Goods  of  Bramley, 
4  B.  R.  C.  546.  [1902]  p.  106.  Also  Reported 
in  71  L.  J.  Prob.  N.  S.  32,  85  L.  T.  N.  S. 
645.  (Annotated) 

202.  Where  there  is  left  surviving  no 
spouse,  children,  or  issue  of  deceased  child- 
ren, a  clause  in  a  will  directing  the  payment 
of  just  debts  and  funeral  expenses,  and  de- 
vising "all  the  rest,  residue,  and  remainder 
of  my  estate,  real,  personal,  or  mixed,"  is 
a  sufficient  devise  of  the  homestead  of  the 
testator.  Larson  v.  Curran,  44:  11 77,  140 
N.  W.  337,  121  Minn.  104. 

203.  A  residuary  clause  carries  lapsed  de- 
vises, where  the  will  speaks  from  the  death 
as  to  real  estate,  although  it  purports  to 
carry  property  not  specifically  devised;  at 
least  where  the  will,  as  a  whole,  discloses 
an  intention  to  dispose  of  the  whole  estate. 
Galloway  v.  Darby,  44:  782,  151  S.  W.  1014, 
105  Ark.  558.  (Annotated) 
Good   ivill. 

204.  A  devise  of  real  estate  on  which  a 
business  is  conducted,  together  with  the 
stock  and  equipment,  passes  the  good  will 
of  the  business,  leaving  nothing  to  be  ac- 
counted for  by  the  executors  as  part  of  the 
residuum  of  the  estate.  Bradbury  v.  Wells, 
i6:  240,  115  N.  W.  880,  138  Iowa,  673. 

(Annotated) 


/.  Partial  intestacy. 


(See   also   same   heading   in   Digest   L.R.A. 
1-70.) 

Children  not  mentioned  or  disinherited,  see 
supra,  III.   c. 
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Effect  of  direction  that  lapsed  share  of 
residue  fall  back  into  residue  to  cre- 
ate intestacy,  see  infra,  39G,  397. 

Presumption  of  intestacy  or  absence  of  is- 
sue, see  Evidence,  685. 

See  also  supra,  190;    infra,  323. 

205.  The  presumption  that  a  testator  in- 
tended to  dispose  of  all  his  estate  does  not 
authorize  the  inclusion  in  the  will,  by  the 
court,  of  property  that  cannot  be  brought 
within  its  terms.  Andrews  v.  Applegate, 
la:  66i,  79  N.  E.  176,  223  111.  535. 

g.  Nature  of  estate  or  interest  created. 

1.  In  general. 

(See  also  same  heading  in  Digest  L.R.A., 
1-10.) 

Estate    or    interests   created    by    deed,    see 

Deeds,  II.  d,  II,  e. 
Creation  of  trust  by,  see  Trusts,  I.  a. 

206.  The  will  of  a  married  woman,  who, 
under  our  statute,  has  power  to  dispose  of 
her  personal  property  absolutely,  even  as 
against  her  husband,  which  devises  and  be- 
queaths all  her  estate,  real  and  personal,  to 
another,  subject  to  the  legal  rights  of  her 
husband  if  he  survive  her,  and  which  ap- 
points another  than  her  husband  as  execu- 
tor, does  not  give  to  the  husband,  in  the  case 
of  his  survival,  any  right  to  the  personalty 
so  bequeathed,  as  such  a  right  is  purely 
equitable,  and  is  not  one  of  his  legal  rights  in 
his  wife's  estate.  Re  Folwell  (N.  J.  Err.  & 
App.)  2:  1193,  62  Atl.  414,  68  N.  J.  Eq.  728. 

(Annotated) 

207.  The  whole  rents  and  income  of  the  es- 
tate belonging  to  testator's  widow  during 
her  widowhood,  under  a  will  giving  her  all 
testator's  estate,  to  be  used  and  managed  by 
her  for  the  mutual  benefit  of  herself  and 
"our  children,"  upon  condition  that,  should 
she  marry,  she  should  have  only  what  the 
law  allows  a  widow;  expressly  stating  that 
this  is  not  to  be  understood  as  any  restric- 
tion upon  her,  and  with  the  expressed  de- 
sire that  advances  shall  be  made  to  the  chil- 
dren as  circumstances  shall  require,  and, 
after  her  death,  the  estate  which  she  may 
not  have  disposed  of  shall  be  equally  divid- 
ed among  the  children.  Trout  v.  Pratt,  8: 
398,  56  S.  E.  166,  106  Va.  431. 

2.  Lite  or  fee. 

(See  -alao  same  heading  in  Digest  L.R.A. 

1-70.) 

Rule  in  Shelley's  Case,  see  infra.  III.  g,  3. 
Estates  tail,  see  infra,  III,  g,  3. 
Creation  of,  by  deed,  see  Deeds,  II.  e,  2. 
Creation  of  life  estate  by  lease,  see  Land- 

ix)RD  AND  Tenant,  48. 
See  also  infra.  III.  g,  6. 

208.  The  word  "children,"  in  a  devise  is 
a  word  of  purchase,  not  of  limitation,  unless 
a  different  intent  plainly  appears  in  the 
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will.     Wills  V.  Foltz,  12:  283,  56  S.  E.  473, 
61   W.   Va.  262.  (Annotated) 

209.  A  devise  to  testator's  daughter  "for 
herself  and  her  children  forever"  vests  the 
fee  in  the  daughter.  Kaville  v.  American 
Mach.  Co.  37:  153,  140  S.  W.  559,  145  Ky. 
344. 

210.  A  fee  simple  in  the  first  taker  is  cre- 
acted  by  a  devise  to  one  and  his  children 
"for  their  use  and  benefit  forever,"  since 
the  use  of  the  word  "children"  in  that  con- 
nection is  equivalent  to  heirs.  Dicken  v. 
Dicken,  43:  276,  152  S.  W.  258,  151  Ky.  4.38. 

211.  A  devise  after  the  death  of  a  life 
tenant,  of  testator's  property  to  his  chil- 
dren, naming  them,  "and  their  children,  for- 
ever," will  vest  the  fee  in  the  first  takers, 
the  word  "children"  being  given  the  effect  of 
"heirs,"  where  another  construction  would 
result  in  partial  intestacy,  and  postpone  the 
vesting  of  the  estate  contrary  to  the  policy 
of  the  law.  Strawbridge  v.  Strawbridge,  4: 
948,  77  N.  E.  78,  220  111.  61.        (Annotated) 

212.  The  daughters  take  the  fee-simple  ti- 
tle, and  not  merely  a  life  estate  with  re- 
mainder to  their  children,  under  a  devise  to 
them  by  implication,  with  an  express  pro- 
vision that  "the  shares  or  portions  of  my 
estate,  falling  to  my  daughters,  respective- 
ly, shall  be  theirs  and  their  child's  or  chil- 
dren's exclusively,"  where  the  testator's  ap- 
preciation of  the  difference  between  a  fee- 
simple  title  and  a  life  estate  is  indicated 
by  the  fact  that  he  gave  a  life  estate  in  ex- 
press terms  to  his  wife,  and  any  other  con- 
struction would  defeat  his  evident  intention 
that  the  shares  of  the  children  should  be 
equal,  not  only  in  quality,  but  also  in  value 
and  character  of  the  estate  devised;  not- 
withstanding a  provision  that,  if  any  of  the 
children  should  die  childless,  her  share,  or 
their  shares,  should  revert  to  the  other 
children,  "except  the  law  otherwise  directs." 
Conner  v.  Gardner,  15:  73,  82  N.  E.  640,  230 
III.  258. 

213.  A  fee  passes  by  a  devise  of  the  use, 
income,  and  occupancy  of  coal-yard  prop- 
erty to  testator's  children,  "to  them  and 
their  heirs  forever."  Merrill  v.  American 
Baptist  Missionary  Union,  3:  1143,  62  AtL 
647,  73  N.  H.  414. 

214.  A  newspaper  plant,  and,  as  incident 
thereto,  the  subscription  lists  and  good  will 
of  the  paper,  is  within  the  rule  that  a  be- 
quest for  life  of  personal  property  which  is 
consumed  in  use  vests  title  absolutely  in 
the  life  tenant.  Seabrook  v.  Grimes,  16: 
483,  68  Atl.  883,  107  Md.  410.       (Annotated) 

215.  A  life  estate,  and  not  a  fee,  is  given 
to  testator's  wife  by  a  provision  in  his  will 
giving  her  his  property  "for  her  exclusive 
use  and  benefit  during  her  life,"  and  after 
her  death  whatever  remains  to  be  divided 
among  testator's  children.  Haviland  v. 
Haviland,  5:  281,  105  N.  W.  354,  130  Iowa, 
611. 

216.  A  bequest  of  property  to  testator's 
sisters  to  be  used  and  controlled  by  them 
during  their  joint  lives  and  that  of  the  sur- 
vivor, and  then  over,  gives  a  life  estate  only 
to  them.  Clark  v.  Mack,  28:  479,  126  N.  W. 
632,  161  Mich.  645. 
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217.  A  devise  to  one,  "his  heirs,  viz.,  his 
children,  grandchildren,  and  assigns,"  lim- 
its the  word  "heirs"  to  the  class  named, 
and  therefore  passes  only  a  life  estate  to 
the  first  taker.  Hall  v.  Hall,  33:  191,  78 
Atl.  971,  84  Vt.  259.  (Annotated) 

218.  A  life  estate  to  the  first  taker,  and 
an  absolute  estate  to  her  heirs,  is  created 
by  a  will  giving  personal  property  to  a  trus- 
tee, his  executors,  administrators,  and  as- 
signs in  trust,  to  permit  testator's  daughter 
to  use  certain  articles  of  furniture,  and  to 
collect  and  invest  the  funds  and  apply  the 
income  to  the  support  of  the  daughter  dur- 
ing life,  and,  from  and  after  her  decease, 
to  hold  all  the  property  free  and  discharged 
from  the  trust,  for  the  use  of  the  lieirs  and 
assigns  of  the  daughter,  forever.  Jones  v. 
Rees,  16:  734,  69  Atl.  785,  6  Penn.  (Del.) 
604. 

219.  A  devise  "to  my  children  by  my  first 
vfife,  and  their  children  after  them,"  creates 
a  life  estate  in  the  living  children  of  tes- 
tator by  such  wife,  with  a  vested  remainder 
estate  in  their  children  in  esse  at  the  death 
of  the  testator,  which  is  subject  to  open  and 
let  in  any  afterborn  children  of  the  testa- 
tor's children  during  the  continua,nce  of  the 
life  estate,  where  there  is  nothing  in  the  will 
showing  a  different  intent,  and  especially 
where  estates  tail  are  expressly  prohibited 
by  law.  Cooper  v.  Mitchell  Investment  Co. 
29:  291,  66  S.  E.  1090,  133  Ga.  769. 
Power  of  disposal. 

See  also  infra,  316,  327. 

220.  A  devise  of  property  to  one  for  life, 
and  then  "to  dispose  of  as  she  sees  proper," 
does  not  convey  a  fee.  Chevvning  v.  Eason, 
39:  805,  74  S.  E.  357,  158  N.  C.  578. 

( Annotated ) 

221.  A  life  estate  in  real  estate  is  not  en- 
larged by  a  power  to  dispose  of  the  prop- 
erty by  will  upon  reaching  twenty-one  years 
of  age.  Anderson  v.  Messinger,  7:  1094,  146 
Fed.  929,  77  C.  C.  A.  179. 

222.  There  may  be  a  valid  devise  to  one 
for  life  with  power  of  disposition,  which  will 
not  affect  the  remainder  over  unless  the 
power  is  exercised  as  authorized.  Roberts  v. 
Roberts,  i:  782,  62  Atl.  161,  102  Md.  131. 

223.  A  will  giving  the  testator's  widow 
the  power  of  disposing  of  his  estate  "when 
it  shall  be  for  the  benefit  of  the  family"  does 
not  vest  in  the  widow  an  absolute  estate  in 
fee,  but  confers  a  life  estate,  and  creates  a 
trust  in  her  as  trustee  for  the  benefit  of  her 
children.  Newman  v.  Newman,  7:  370,  55  S. 
E.  377,  60  W.  Va.  371. 

224.  A  devise  for  life  with  power  to  dis- 
pose of  the  remainder  to  definitely  described 
individuals  creates  a  life  estate  only,  as  the 
express  limitation  for  life  controls  the  op- 
eration of  the  power  to  appoint  and  pre- 
vents it  from  enlarging  the  life  estate  to  a 
fee.  Loosing  v.  Loosing,  25:  920,  122  N.  W. 
707,  85  Neb.  66. 

225.  The  right  of  a  widow  to  a  sum  al- 
lowed by  the  will  of  her  husband  for  her 
maintenance  and  support  depends  upon  her 
using  it  during  her  lifetime;  and  she  can- 
not allow  such  amounts  to  accumulate,  and  j 
pass  the  right  thereto  to  her  devise?  or  per- 
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sonal  representative.     Brown  v.  Cresap,  g: 
997,  56  S.  E.  603,  61  VV.  Va.  315. 

(Annotated) 

226.  A  good  title  may  be  conveyed  by  one 
to  whom  property  real,  personal,  and  mixed 
is  devised,  "to  be  the  real  owner  thereof," 
"for  her  only  proper  use,  benefit,  and  behoof 
during  her  natural  life,"  "with  full  permis- 
sion to  use  and  live  therefrom  as  her  neces- 
sities may  require,"  "she  to  have  full  own- 
ership thereof,"  although  the  will  also  un- 
dertakes to  devise  to  another  what  is  left 
at  the  death  of  the  first  taker.  Allen  v, 
Hirlinger,  13:458,  67  Atl.  907,  219  Pa.  56. 

(Annotated) 

227.  A  devise,  without  residuary  clause,  to 
testator's  wife,  of  all  of  his  estate,  to  be, 
by  her,  used  and  disposed  of  during  her 
natural  life  precisely  as  testator  might  do 
if  living,  with  power  to  allot  the  same 
among  testator's  children  after  her  death, 
confers  upon  her  a  fee  so  as  to  entitle  her 
heirs  to  the  benefit  of  a  statute  giving  them 
the  right  to  the  property  in  case  she  pre- 
deceases him  without  change  of  the  will.  Re 
Weien,  18:  463,  116  N.  W.  791,  139  Iowa,  657. 

(Annotated) 

228.  A  life  estate  in  what  is  left  after  pay- 
ment of  debts  is  devised  to  testator's  wife  by 
a  clause  which  provides  that,  subject  to 
clauses  providing  for  the  manipulation  of 
the  estate  for  payment  of  debts,  the  wife  is 
given  the  entire  use,  incomes,  rents,  and 
profits  of  the  estate  for  and  during  her  nat- 
ural life,  with  power  to  dispose  of  one  fourth 
of  the  estate  remaining  at  her  death.  Gor- 
don V.  McDougall,  5:  355,  37  So.  298,  84 
Miss.  715. 

229.  A  life  estate  with  power  of  disposal 
is  conveyed  by  a  will  giving  property  to  tes- 
tator's wife  during  her  lifetime,  and  provid- 
ing that  she  may  use  the  property  as  her 
own  so  long  as  she  may  live,  and  dispose  of 
the  same  as  she  may  choose,  by  gift,  will, 
or  otherwise,  as  absolutely  as  she  might  do 
if  it  were  her  own,  where  another  clause 
disposes  of  what  remains  after  her  death. 
Steiff  V.  Seibert,  6:  1186,  105  N.  W.  328,  128 
Iowa,  746.  (Annotated) 
Reducing  or  enlarging  by  subsequent 

provisions. 

Intent  tu  cut  down  gift  by  subsequent  codi- 
cil, see  supra,  115. 

See  also  infra,  260. 

230.  Subsequent  provisions  in  a  will  will 
not  prevail  to  take  from  an  estate  in  fee 
simple  qualities  that  the  law  regards  as  in- 
separable from  it,  such  as  the  right  to  en- 
cumber or  convey.  Loosing  v.  Loosing,  25: 
920,  122  N.   W.  707,  85  Neb.  66. 

231.  Subsequent  provisions  in  a  will  may 
operate  to  define  an  estate  given  by  a  prior 
provision  thereof  and  may  act  to  demon- 
strate that  what  without  them  would  be  a 
fee  was  intended  to  be  a  lesser  estate,  but, 
if  the  intent  of  the  testator  as  gathered 
from  the  whole  instrument  is  convincing 
that  the  estate  first  granted  was  intended 
to  be  a  fee  simple,  subsequent  clauses  re- 
stricting alienation  and  suggesting  that  the 
fee  should  descend  to  the  devisees'  children. 
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will  not  clog  or  denude  the  fee  theretofore 
granted.  Loosing  v.  Loosing,  25:  920,  122 
N.  W.  707,  85  Neb.  66. 

232.  A  devise  to  testator's  son  "to  have 
and  to  hold  forever,"  and,  in  event  of  his 
death  without  issue  born,  to  a  daughter 
immediately  thereupon,  does  not  cut  down 
the  son's  estate  to  one  for  life  Re  Barrett, 
27:  1047,  123  N.  VV.  299,  85  Neb.  337. 

233  A  -direction  in  a  will  that  the  prop- 
erty devised  shall  not  be  alienated  for  a  pe- 
riod of  twenty-five  years  is  void.  Johnson 
V.  Preston,  10:  564,  80  N.  E.  1001,  226  111. 
447. 

234.  The  fee  created  by  a  devise  of  land 
to  two  persons  in  joint  and  equal  rights  is 
destroyed  by  a  codicil  which  provides  that 
the  land  shall  not  be  sold  by  said  devisees, 
but  shall  be  held  and  cultivated  by  them, 
and  if  either  die  without  child,  his  inter- 
est shall  pass  to  the  survivor,  and  if  both 
die  without  child,  the  devise  shall  fall  back 
into  the  estate,  and  the  widow  of  «ither 
dying  without  child  shall  have  a  home  on 
the  property;  and  if  the  devisees  die  leaving 
children,  their  respective  children  shall  take 
their  respective  shares  in  fee  simple,  so 
that  the  devisee  takes  only  a  life  estate,  and 
in  case  of  the  death  of  either  without  issue, 
his  widow  has  no  rights  in  the  property. 
Smith  V.  Smith,  25:  1045,  47  So.  220,  157 
Ala.  79. 

235.  A  life  estate  in  all  of  the  testator's 
property,  real  and  personal,  given  to  his 
wile,  who  is  charged  with  the  administra- 
tion of  the  estate  for  the  benefit  of  herself 
and  the  other  beneficiaries  named  in  the 
will,  is  not  enlarged  into  a  fee-simple  es- 
tate, in  either  the  real  or  personal  property, 
by  the  following  phrase,  describing  the 
property  to  go  over:  "Whatsoever  what 
may  be  left,"  where  no  power  of  disposition 
or  consumption  is  expressly  given,  as  such 
words  do  not  give  that  power  by  implica- 
tion, but  merely  indicate  an  intention  to 
give  what  should  remain  after  the  payment 
of  debts,  etc.,  and  the  consumption  of  such 
portion  of  the  estate  as  a  life  tenant  would 
rightfully  consume.  Behrens  v.  Baumann, 
27:  1092,  66  S.  E.   5,  66  W.   Va.  56. 

236.  A  fee  simple  estate  in  remainder, 
defeasible  by  the  death  of  the  devisee  with- 
out issue  surviving,  is  not  enlarged  into  an 
absolute  fee  simple  by  the  insertion  after 
the  naming  of  the  event,  the  happening  of 
which  shall  devest  the  estate,  of  the  phrase, 
"then  the  estate  left  over,"  as  such  phrase 
does  not  imply  a  power  of  disposition  which 
will  prevail  over  a  clearly  expressed  gener- 
al intention  to  the  contrary.  Behrens  v. 
Baumann,  27:  1092,  66  S.  E.  S,  66  W.  Va. 
56. 

237.  A  devise  of  testator's  property  to  his 
wife,  "to  be  hers  absolutely,"  vests  in  her 
a  fee ;  and  a  subsequent  clause  "providing 
that  if,  at  her  death,  any  of  the  property  be 
still  hers,"  then  the  residue  "shall  go  to 
my  heirs,"  is  void  for  repugnance.  Moran 
V.  Moran,  5:  323,  106  N.  W.  206,  143  Mich. 
322.  ( Annotated ) 

238.  A  provision  in  a  will,  that  testator's 
property  shall  at  his  death  pass  into  the 
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possession  of  his  wife,  to  be  used  and  en- 
joyed by  her  in  such  quantities  as  may  be 
requisite  for  her  comfortable  maintenance 
so  long  as  she  remains  his  widow,  gives  her 
a  fee,  and  a  limitation  over  after  she  ceases 
to  be  his  widow,  is  void.  Rolley  v.  Rolley, 
21:  64,  63  S.  E.  988,  109  Va.  449. 

(Annotated) 

239.  A  provision  in  a  will  which,  after  de- 
vising the  property  in  fee  simple  to  one  per- 
son, directs  that  upon  her  death  all  proi)er- 
ty  undisposed  of  shall  pass  to  others  named, 
is  void.  Bernstein  v.  Bramble,  8:  1028,  99 
S.  W.  682,  81  Ark.  480. 

240.  A  provision  in  a  will  devising  prop- 
erty to  the  vestry  of  a  parish,  that  it  shaM 
be  used  for  such  church  purposes  as  shail 
be  designated  by  the  rector,  is  void  for  re- 
pugnance to  the  fee.  Doan  v.  Parish  of  the 
Ascension,  7:  11 19,  64  Atl.  314,  103  Md.  662. 

(Annotated) 

241.  A  provision  in  a  will  that  if  any  of 
testator's  sons  to  each  of  whom  he  had  de- 
vised certain  realty  upon  the  death  of  his 
wife,  who  had  a  life  estate  therein,  should, 
after  the  death  of  their  mother  and  after  at- 
taining the  age  of  30  years,  be  disposed  to 
sell  his  interest,  he  should  not  be  at  liberty 
to  sell  to  any  other  person  save  one  of  his 
brothers,  and  that  the  value  of  such  inter- 
est in  case  of  difference  should  be  deter- 
mined by  arbitration,  is  void  as  repugnant 
to  the  estate  devised.  Crofts  v.  Beamish,  1 
B.  R.  C.  813,  [1905]  2  I.  R.  349. 
Qualified,    defeasible,    or    conditional 

fee. 
Creation  of,  under  deed,  see  Deeds,  77,  78. 
See  also  supra,  236. 

242.  Upon  a  devise  to  testator's  daughters, 
and  in  case  they  die  without  having  been 
married  the  estate  to  be  divided  among 
testator's  surviving  children,  the  fee  re- 
mains in  the  daughters  if  the  other  chil- 
dren predecease  them.  Sullivan  v.  Garesche, 
49:  605,  129  S.  W.  949,  229  Mo.  496. 

243.  A  debased  fee,  and  not  a  life  estate, 
io  created  by  a  devise  to  one  to  have  and  to 
hold  to  her  and  to  the  heirs  of  her  body 
(which  fee  tail  is  by  statute  raised  to  a  fee) , 
and,  should  she  die  without  issue  surviving, 
the  property  to  go  to  her  heirs  at  law;  and, 
upon  the  happening  of  the  contingency,  the 
fee  vests  in  the  heirs  at  law.  Carter  v. 
Couch,  20:  858,  47  So.  1006,  157  Ala.  470. 

244.  Where  in  a  will  there  is  a  devise  to  a 
son,  and,  if  he  dies  without  lineal  descend- 
ants living  at  the  time  of  his  decease,  then 
over,  these  words  are  not,  by  themselves, 
without  assistance  from  other  parts  of  the 
will,  sufficient  to  create  an  estate  by  impli- 
cation in  the  lineal  descendants,  but  the 
son  takes  a  fee  defeasible  upon  his  death 
without  lineal  descendants  living  at  the 
time  of  his  decease;  and,  in  the  event  of 
lineal  descendants  living  at  the  time  of  the 
son's  decease,  his  fee  becomes  absolute,  and 
such  descendants  have  no  interest  under  the 
will  as  against  his  grantee.  Anderson  v. 
United  Realty  Co.  51:  477,  86  N.  E.  644,  79 
Ohio  St.  23.  (Annotated) 

245.  A  will  which  devises  real  estate  to 
a  son  "to  have  and  to  hold  forever,"  and 
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subsequently  provides  that,  in  the  event  of 
death  of  such  son  without  lawful  issue 
born,  such  property  "shall  immediately  be- 
come the  property"  of  a  specified  daughter, 
vests  the  son  with  a  determinable  fee,  at 
least  where  the  will  does  not  authorize  the 
son  to  dispose  of  any  part  of  such  estate, 
so  that,  immediately  upon  his  death  with- 
out issue  subsequent  to  the  father's  demise, 
such  daughter  would  take  an  estate  in  fee 
simple.  Re  Barrett,  27:  1047,  123  N.  W. 
299,  85  Neb.  337. 

246.  A  defeasible  fee  which  becomes  abso- 
lute on  the  death  of  the  widow  without  re- 
marriage is  created  by  a  will  which,  after 
reciting  that  testator  is  fully  convinced 
that  his  wife  will  educate  tlie  children  and 
administer  "our  joint  property"  as  well  as 
if  testator  was  living,  directs  that  she  shall 
take  possession  and  enjoy  anc  administrate 
the  property  for  the  time  that  she  remains 
a  widow,  with  a  direction  that  she  assist 
the  children  to  procure  the  means  best 
adapted  for  their  future  welfare;  and  it  is 
immaterial  that  she  is  forbidden  to  sell  the 
realty  without  the  consent  of  the  executors 
or  that,  in  the  event  of  her  remarriage,  the 
property  is  to  go  to  the  children.  Fidelity 
Trust  Co.  V.  Bobloski,  28:  1093,  76  Atl.  720, 
228  Pa.  52. 

247.  Absence  of  the  heirs  specified  will 
cause  a  reverter,  at  the  death  of  the  life 
tenant,  to  the  heirs  of  testator  of  a  devise 
to  one  and  the  heirs  of  his  own  body. 
Sagers  v.  Sagers,  43:  562,  138  N.  W.  911,  158 
Iowa,  729. 

3.  Estates  tail;  rule  in  Shelley's  Case. 

(See  also   same  heading   in  Digest   L.R.A. 
1-10.) 

Creation  of,  by  deed,  see  Deeds,  II.  e,  3. 
Matters  as  to,  generally,  see  Deeds,  II.  e,  3. 
See  also  supra,  243. 

248.  A  devise  to  testator's  children  and  to 
their  personal  and  lawful  heirs,  share  and 
share  alike,  creates  a  fee  in  the  children, 
and  the  words  "personal  and  lawful  heirs" 
are  not  equivalent  to  "heirs  of  the  body" 
so  as  to  create  an  estate  tail.  Webbe  v. 
Webbe,  17:  1079,  84  N.  E.  1054,  234  111.  442. 

249.  Where  a  testator  devised  real  estate 
in  strict  settlement  to  a  brother's  first  and 
second  sons  successively  for  life,  with  re- 
mainder to  their  first  and  other  sons  in 
tail,  with  remainder  to  the  brother's  third, 
fourth  and  other  sons  successively  in  tail, 
but  declared  his  intention  to  be  that  any 
third  or  other  son  born  in  testator's  lifetime 
should  not  take  a  larger  interest  than  for 
life  only,  with  remainder  to  his  issue  in 
tail  male,  a  third  son  in  ventre  sa  mere  at 
the  time  of  testator's  death  will  not  be  con- 
sidered as  born  in  testator's  lifetime,  and 
upon  the  death  of  the  first  and  second  sons 
without  issue  takes  an  estate  tail.  Villar 
v.  Gilbey,  1  B.  R.  C.  568,  [1907]  A.  C.  139. 
Also  Reported  in  76  L.  J.  Ch.  N.  S.  339,  96 
L.  T.  N.  S.  511,  23  Times  L.  R.  392. 
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I  Rule  in  Shelley's  Case. 

I  Matters  as  to,  generally,  see  Deeds,  II.  e,  3. 
In  case  of  deed,  see  Deeds,  II.  e,  3. 
See  also  supra,  247. 

250.  The  rule  in  Shelley's  Case,  in  its  ap- 
plication to  wills,  will  not  be  permitted  to 
override  the  intention  of  the  testator  clear- 
ly expressed  by  language  indicating  his  pur- 
pose that  the  devisee  for  life  shall  not  have 
the  power  to  convey  any  interest  in  the 
property  which  shall  extend  beyond  the 
term  of  his  life.  Westcott  v.  Meeker,  29: 
947,   122  N.  W.  964,  144  Iowa,  311. 

251  Where  the  particular  estate  for  life 
devised  is  equitable  and  the  remainder  in 
fee  is  the  legal  estate,  the  rule  in  Shelley's 
Case  cannot  operate  to  increase  the  equi- 
table life  estate  into  a  legal  estate  in 
fee  simple.  Shugrue  v.  Long  (N.  J.  Err. 
&  App.)  39:257,  82  Atl.  905,  82  N.  J,  L. 
717. 

252.  The  rule  in  Shelley's  Case  applies 
whenever  there  is  a  clearly  expressed  inten- 
tion of  the  grantor  that  the  remainderman 
is  to  take  not  from  him,  but  from  the 
grantee  of  a  life  estate  to  which  he  has  at- 
tached an  inheritable  succession  in  his 
grantee  or  devisee.  Lauer  v.  Hoffman,  47: 
676,  88  Atl.  496,  241  Pa.  315. 

253.  The  rule  in  Shelley's  Case  does  not 
extend  to  bequests  of  personalty.  Jones  v. 
Rees,  16:  734,  69  Atl.  785,  6  Penn.  (Del.) 
504. 

254.  A  devise  of  real  estate  to  testator's 
wife  for  life,  and  after  her  death  one  half 
of  the  fee  to  her  heirs  and  the  other  half 
to  another  person  named,  gives,  under  the 
rule  in  Shelley's  Case,  a  fee  to  half  the  es- 
tate to  testator's  widow.  Ward  v.  Todd, 
29:  942,  88  N.  E.  189,  239  111.  462. 

(Annotated) 

255.  A  grant  in  trust  for  one  for  life,  and, 
at  her  death,  "the  said  premises  are  to  be- 
long of  right  in  fee  simple  to  the  lineal 
heirs"  of  the  beneficiary  "forever,"  vests  a 
fee  in  the  first  taker  under  the  rule  in  Shel- 
ley's Case.  Clark  v.  Neves,  12:  298,  57  S.  E. 
614,  76  S.  C.  484. 

256.  A  provision  in  a  will  vesting  a  fund 
in  a  trustee  with  directions  to  pay  the  in- 
come to  testator's  son  until  he  attains  a  cer- 
tain age,  when  the  fund  shall  become  his  ab- 
solutely, that  in  case  the  son  dies  before 
reaching  such  age  "it  shall  go  to  his  heirs," 
does  not,  under  the  rule  in  Shelley's  Case, 
vest  the  title  in  the  son  so  as  to  defeat  the 
testator's  intention,  since  that  rule  when  ap- 
plied by  analogy  to  gifts  of  personalty  must 
yield  to  the  expressed  intention  of  the  tes- 
tator; but  the  provision  will  be  regarded  as 
one  of  purchase  or  substitution.  Bennett  v. 
Bennett,  4:  470,  75  N.  E.  339,  217  111.  434. 

(Annotated) 

257.  A  devise  to  one  to  hold  real  estate 
for  life  and  to  have  the  use,  rents,  and 
profits  thereof,  with  no  power  to  convey  or 
dispose  of  the  same  for  any  longer  period 
than  during  his  natural  life,  and  at  his 
death  to  pass  to  his  heirs,  who  shall  have 
absolute  title  to  the  property,  vests  a  life 
estate  only  in  the  first  taker.     Westcott  v. 


2826 


WILLS,  III.  g,  4. 


Meeker,  29:  947,  122  N,   W.  964,  144  Iowa, 
311.  (Annotated) 

258.  Where  there  is  a  devise  in  trust  to 
pay  the  net  income  to  A  for  life,  with  a 
discretionary  power  in  trustees  to  use  part 
of  such  income  to  pay  oflF  the  mortgage  en- 
cumbrance upon  the  land,  and  after  the 
death  of  A  a  devise  in  fee  simple  to  her 
heirs  at  law,  the  words  "heirs  at  law"  are 
used  to  designate  the  persons  who  at  the 
time  of  A's  death  would  be  her  heirs  at  law, 
and  consequently  the  rule  in  Shelley's  Case 
does  not  apply.  Shugrue  v.  Long  (N.  J. 
Err.  &  App.)  39:  257,  82  Atl.  905,  82  N.  J. 
L.  717. 

259.  A  testator^  after  devising  certain 
pieces  of  land  to  his  daughter  Catherine, 
provided  thus:  "The  said  lands  heretofore 
given  by  me  to  my  daughter  Catherine  are 
given  for  and  during  her  natural  life;  and 
after  her  decease  I  do  give  and  devise  the 
said  lands  to  such  person  or  persons  as  shall 
be  her  heir  or  heirs  of  land  held  by  her  in 
fee  simple."  Held,  that  the  words  "heir  or 
heirs"  are  designatio  personarum  who 
should  take  the  remainder;  that  those  per- 
sons do  not  take  by  descent  as  heirs  of 
Catherine,  but  take  by  purchase  from  the 
testator;  that  the  rule  in  Shelley's  Case 
does  not  apply;  and  that  Catherine  takes 
only  an  estate  for  life.  Peer  v.  Hennion 
(N.  J.  Err.  &  App.)  29:  945,  76  Atl.  1084,  77 
N.  J.  L.  693.  (Annotated) 

260.  A  devise  to  testator's  wife  for  life, 
then  to  his  daughter  for  life,  then  to  the 
daughter's  children,  or  in  default  of  chil- 
dren to  such  persons  as  the  daughter  shall 
direct,  vests  the  fee  in  the  daughter,  not- 
withstanding the  will  provides  that  in  no 
event  shall  the  fee  vest  in  the  wife  or 
daughter  during  the  lifetime  of  either  of 
them.  Lauer  v.  Hoffman,  47:  676,  88  Atl. 
496,  241  Pa.  315. 

261.  A  grant  to  one  during  life,  and  at 
her  death  to  be  divided  "amongst  her  sur- 
viving children,  grandchildren  to  represent 
the  share  of  a  deceased  child,"  does  not  vest 
a  fee  in  the  first  taker  under  the  rule  in 
Shelley's  Case.  Clark  v.  Neves,  12:  298,  57 
S.  E.  614,  76  S.  C.  484.  (Annotated) 

262.  The  rule  in  Shelley's  Case  has  no 
application  where  the  word  "child,"  or  "chil- 
dren," instead  of  "heirs,"  is  used  in  de- 
scribing the  character  and  quality  of  the 
estate ;  and  the  court  is  therefore  left  free  to 
adopt  a  construction  which  will  carry  into 
effect  the  intention  of  the  testator,  although 
such  intention,  when  discovered,  may  lead 
to  the  same  result  as  would  be  reached  by 
the  application  of  that  rule.  Conner  v. 
Gardner,  15:  73,  82  N.  E.  640,  230  111.  258. 

263.  A  bequest  of  stock  to  be  invested  and 
the  income  paid  to  testator's  daughter  dur- 
ing the  term  of  her  natural  life,  and  at  her 
death  to  be  equally  divided  among  her 
children  or  legal  heirs,  does  not,  under  the 
rule  in  Shelley's  Case,  vest  a  fee  in  the 
daughter,  since  the  plain  intent  of  the  tes- 
tator is  to  use  the  words  "legal  heirs"  as  a 
particular  designation  of  individuals  who 
are  to  take  as  purchasers  at  the  death  of 
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the  first  taker.     Hall  v.  Gradwohl,  29:  954, 
77  Atl.  480,  113  Md.  293.  (Annotated) 

264.  A  devise  to  one  for  and  during  his 
lifetime,  and  after  his  death  to  his  issue 
in  fee,  and,  should  he  die  without  issue,  to 
another  person  designated,  does  not  create 
a  fee  in  the  first  taker,  since  tlie  purpose  of 
testator  to  pass  the  remainder  directly  from 
himself  to  the  issue  is  manifest.  Kemp  v. 
Reinhard,  29:  958,  77  Atl.  436,  228  Pa.  143. 

(Annotated) 

265.  One  to  whom  a  life  estate  in  real 
property  is  devised,  with  remainder  to  his 
heirs,  by  terms  which  vests  the  fee  in  them, 
cannot  defeat  the  remainder  by  conveying 
tlie  property  before  any  children  are  born. 
Westcott  V.  Meeker,  29:  947,  122  N.  W.  964, 
144  Iowa,  311. 


4.  Estate  or  gift  upon  condition. 


(See  also  same  heading  «»  Digest  L.R.A. 
1-70.) 


Conditional  limitations,  see  infra,  III.  g,  6. 
See  also  infra,  389. 

266.  A  provision  in  a  will  giving  money 
to  a  testator's  granddaughter  "if  she  sur- 
vives me"  is  not  relieved  of  the  condition 
by  a  succeeding  clause,  "I  hereby  give  and 
bequeath  such  sum  to  her,"  and  therefore 
the  bequest  will  lapse  in  case  of  her  death 
before  that  of  testator.  Wallace  v.  Diehl, 
33:  9,  95  N.  E.  646,  202  N.  Y.  156. 
Condition  precedent. 

267.  Since  a  bequest  to  one  provided  that 
he  is  not  living  with  a  specified  wife  is  a 
condition  precedent  taking  effect  at  the  tes- 
tatrix death,  it  is  not  invalid  as  an  induce- 
ment to  separate  from  her,  and  the  gift 
falls  if  he  is  living  with  her  at  that  time 
although  there  is  no  gift  over  in  case  the 
condition  is  not  met.  Re  Gunning,  49:  637, 
83  Atl.  60,  234  Pa.  139.  (Annotated) 

268.  A  bequest  of  income  of  property  to 
an  institution  for  the  support  of  a  child, 
with  remainder  to  it  after  the  child's  death, 
will  be  construed  to  be  a  condition  subse- 
quent, or  merely  to  place  a  charge  on  in- 
come, according  to  the  intention  of  testator 
as  gathered  from  the  whole  will,  although 
it  is  stated  in  the  will  to  be  a  condition 
precedent.  Winn  v.  Tabernacle  Infirmary, 
32:512,  69  S.  E.  557,  135  Ga.  380. 

269.  The  insanity  of  the  child,  and  its 
removal  to  an  asylum,  will  not  defeat  a 
bequest  of  the  income  of  an  estate  to  an 
institution  for  the  support  of  the  child, 
with  remainder  of  the  property  to  it  after 
the  child's  death,  if  the  support  is  furnished 
up  to  the  time  of  the  insanity,  and  from  the 
whole  will  it  is  apparent  tliat  the  support 
was  not  intended  to  be  a  condition  prece- 
dent to  the  vesting  of  the  property  in  the 
legatee,  although  the  will  states  that  the 
bequest  is  on  condition  precedent  of  sup- 
port. Winn  V.  Tabernacle  Infirmary,  32: 
512,  69  S.  E.  557,  135  Ga.  380. 
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Condition  subsequent  generally. 

Condition  in  restraint  of  marriage,  see  infra, 

273-285. 
See  also  supra,  2GS.  269;  infra,  369. 

270.  A  devise  of  real  estate  to  a  religious 
corporation,  "to  be  used  as  a  parsonage  and 
nothing  else,  and  to  be  kept  for  that  pur- 
pose and  used  for  nothing  else,'"  does  not 
create  a  condition  subsequent  which  will 
cause  a  forfeiture,  if  the  property  is  de- 
voted to  other  uses.  Adams  v.  First  Bap- 
tist Church,  11:509,  111  N.  W.  757,  148 
Mich.  140.  (Annotated) 

271.  A  devise  of  a  remainder  to  the  niece 
of  testatri.\  provided  she  lives  with  her  un- 
cle, testatrix's  husband,  until  she  becomes 
free  by  age  or  marriage,  otherwise  to  go 
as  the  law  directs,  is  not  defeated  by  tl>e 
fact  that  the  niece  is  compelled  to  leave  the 
uncle's  home  by  his  insanity  and  the  break- 
ing up  of  the  home.  Lynch  v.  Melton,  27: 
€84,  64  S.  E.  497,  150  N.  C.  595. 

(Annotated) 

272.  A  condition  in  a  devise  of  an  es- 
tate for  years  that  if,  at  the  expiration  of 
the  designated  period,  the  devisee  shall  be 
capable  of  a  prudent  exercise,  control,  ani 
ownership  of  the  property,  and  no  further 
danger  shall  exist  or  be  apprehended  on  ac- 
count of  his  habits,  he  shall  have  a  fee- 
simple  title  to  the  property,  otherwise  a 
life  estate  with  remainder  over,  is  subse- 
quent, and,  if  testator  designates  no  one  to 
judge  as  to  its  performance,  the  court  will 
not  do  so,  and  the  fee  will  be  adjudged  to 
have  vested  in  the  devisee  immediately. 
Jones  v.  Jones,  25:  424,  123  S.  W.  29,  223 
Mo.  424.  (Annotated) 
Conditions  in  restraint  of  marriage. 
Conclusiveness  of  decision  as  to  validity  of 

provision  in   restraint  of  marriage,  see 
Judgment,  18.i. 

273.  A  provision  in  a  will  that  in  case  the 
devisee  should  die  without  having  been  mar- 
ried the  property  should  go  to  another  is 
valid.  Sullivan  v.  Garesche,  49:  605,  129 
S.  W.  949,  229  Mo.  496. 

274.  Conditions  imposing  a  general  re- 
straint on  marriage  (including  remarriage) 
are  void  except  where  such  conditions  are 
imposed  not  from  a  general  objection  to 
marriage,  but  for  some  reason  special  with 
reference  to  the  legatee.  Carrodus  v.  Carro- 
dus,  4  B.  R.  C.  1,  [1913]  Vict.  L.  R.  1. 

(Annotated) 

275.  The  mere  status  of  a  legatee,  as  hav- 
ing been  previously  married  or  not,  will 
not  determine  the  validity  of  a  condition  as 
to  marrying,  but  is  to  be  taken  into  con- 
sideration, in  connection  with  the  legatee's 
relation  to  the  testator  and  other  circum- 
stances, to  enable  the  court  to  ascribe  to 
the  testator  some  other  motive  than  a 
general  objection  to  marriage,  when  he 
makes  an  interest  cease  on  marriage.  Car- 
rodus V.  Carrodus,  4  B.  R.  C.  1,  [1913] 
Vict.  L.  R.  1. 

276.  A  gift  to  testator's  widow  of  all  his 
estate  for  life,  except  that  in  the  event  of 
her  remarrving  the  provision  for  life  es- 
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tate  shall  immediately  cease  and  a  division 
of  the  property  take  place,  giving  her  a 
certain  share  in  fee,  is  not  a  condition  in 
restraint  of  marriage  within  the  meaning 
of  a  statute  making  such  provisions  void, 
but  providing  that  it  shall  not  affect  limi- 
tations which  only  give  the  use  until  mai*- 
riage.  Re  Fitzgerald,  49:  615,  119  Pac.  96, 
101   Cal.  319.  (Annotated) 

277.  A  condition  in  a  bequest  to  a  woman 
who,  at  the  time  of  making  the  will,  was 
living  apart  from  her  husband,  that  she 
sliould  have  the  money  in  case  she  was  com- 
pelled to  live  apart  from  him,  and  support 
herself,  to  be  paid  as  soon  as  the  executor 
shall  be  convinced  that  it  is  impossible  for 
her  to  live  with  lier  husband,  is  reasonable, 
and  not  void  on  the  ground  of  public  policy 
as  an  inducement  to  destroy  the  marriage 
relation.  Dusbiber  v.  Melville,  51:  367,  146 
N.  W.  208,   178  Mich.  601. 

278.  A  provision  in  a  will  giving  property 
to  daughters,  that  in  case  of  the  marriage 
of  either  her  share  should  go  to  the  other, 
and  in  case  of  the  marriage  of  both,  the 
property  should  be  divided  equally  among 
all  of  testator's  children,  is  void  as  in  re- 
straint of  marriage.  Sullivan  v.  Garesche, 
49:  605,  129  S.  W.  949,  229  ]\Io.  496. 

(Annotated) 

279.  A  proviso  in  a  will  which  has  given 
certain  property  to  testator's  unmarried 
daughter,  that  in  case  she  marries  she 
shall  receive  only  the  same  portion  of  the 
estate  as  testator's  other  children,  which 
will  have  the  effect  of  appreciably  cutting 
down  her  share  in  case  she  marries,  is  void 
as  against  public  policy.  Knost  v.  Knost, 
49:  627,  129  S.  W.  665,  229  Mo.  170. 

( Annotated ) 

280.  The  words  "in  such  jcase,"  in  a  will 
reading  "I  .  .  .  make  the  following 
disposition  of  my  property:  .  .  .  Eight 
thousand  dollars  to  wite,  all  of  which  is  to 
be  held  in  trust  by  J.  0.  and  H.  H.  B.  with- 
out bond — they  to  pay  heirs  such  rate  of 
interest  as  shall  be  agreed  upon,  until 
children  become  of  age — and  she  remains 
unmarried — in  such  case  money  shall  fall 
to  my  legal  heirs,"  are  equivalent  to  "in 
case  she  remarries,"  so  as  to  pass  the  es- 
tate to  testator's  heirs  upon  remarriage  of 
the  widow.  Benton  v.  Benton,  27:  300,  97 
Pac.  378,  78  Kan.  366. 

281.  A  will  by  which  testator  directs  a 
trustee  to  allow  a  certain  person  to  receive 
the  income  from  certain  realty  for  her  ab- 
solute use  and  benefit  "for  the  terra  of  her 
natural  life,  she  nevertheless  remaining  un- 
married, conducting  herself  with  propriety 
and  respectability,  and  keeping  the  whole 
of  the  said  real  estate  in  good  tenautable 
order,"  and  "from  and  immediately  after 
the  determination  of  the  life  estate  herein- 
before limited  tc^  or  in  trust  for"  such  per- 
son, the  property  was  given  over,  contains 
no  effectual  gift  over  upon  marriage,  so  as 
to  prevent  the  condition  from  being  regard- 
ed as  merely  in  terrorem  and  consequently 
inoperative.  Carrodus  v.  Carrodus,  4  B.  R. 
C.  1,   [1913]  Vict.  L.  R.  L 
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282.  The  interest  of  a  legatee  will  cease  at 
marriage,  under  a  will  giving  lier  the  in- 
come of  a  fund,  "during  the  term  of  her  nat- 
ural life,  or  so  long  as  she  remains  unmar- 
ried," with  a  gift  over  on  death  or  marriage. 
Holbrook's  Estate,  a:  545,  62  Atl.  368,  213 
Pa.  93.  (Annotated) 

283.  Where  a  legally  .is  forfeitable  upon 
marrying  without  consent,  the  courts  treat 
the  consent  to  be  given  to  a  marriage  as  a 
matter  not  of  form,  but  of  substance;  and 
where  it  ia  found  tliat  substantially  consent 
has  been  given,  they  do  not  look  very 
minutely  into  the  form  which  the  consent 
has  taken.  Re  Brown,  4  B.  R.  C.  39,  [1904] 
1  Ch.  120.  Also  Reported  in  73  L.  J.  Ch. 
N.  S.  130,  52  Week.  Rep.  173,  90  L.  T.  N. 
S.  220. 

284.  A  j)erson  in  loco  parentis  is  justified 
in  altering  his  mind  and  withdrawing  his 
consent  to  a  marriage,  upon  which  a  legacy 
is  conditioned,  if  circumstances  subsequent- 
ly come  to  his  knowledge  which,  had  they 
been  known  at  the  time,  would  have  caused 
him  originally  to  withhold  his  consent. 
This  power  of  retraction,  however,  is  not 
unlimited,  and  cannot  be  exercised  for  mere 
caprice  or  without  just  and  exceptional  rea- 
sons. Re  Brown,  4  B.  R.  C.  39,  [1904]  1 
Ch.  120.  Also  Reported  in  73  L.  J.  Ch.  N. 
S.  130,  52  Week.  Rep.  173,  90  L.  T.  N.  S. 
220.  (Annotated) 

285.  The  condition  of  a  legacy  to  a  daugh- 
ter, that  she  shall  not  marry  against  her 
mother's  wish,  is  not  violated  by  her  mar- 
riage to  one  to  whom  she  had  been  engaged 
with  the  consent  of  testator  and  his  wife 
conditionally  upon  the  marriage  being  de- 
ferred for  two  years,  and  whom  her  mother 
after  her  father's  death  has  consented  she 
might  marry  in  August,  where  in  conse- 
quence of  a  dispute  about  the  form  of  mar- 
riage settlement  the  marriage  took  place 
in  June,  and  the  mother  in  consequence 
withdrew  her  consent.  Re  Brown.  4  B.  R. 
C.  39,  [1904]  1  Ch.  120.  Also  Reported  in 
73  L.  J.  Ch.  N.  S.  130,  52  Week.  Rep.  173, 
90  L.  T.  N.  S.  220. 

Condition  against  contest. 

286.  A  provision  in  a  will  forfeiting  the 
share  of  one  who  contests  it  is  valid  and 
enforceable.  Moran  v.  Moran,  30:  898,  123 
N.  W.  202,  144  Iowa,  451. 

287.  A  provision  in  a  will  forfeiting  the 
interests  of  one  who  contests  it  is  not  op- 
posed to  public  policy.  Re  Hite,  21:  953, 
101  Pac.  443.  155  Cal.  436. 

288.  Absence  of  a  gift  over  will  not  pre- 
vent the  forfeiture  of  a  legacy  for  breach 
of  a  condition  in  the  will  against  contest- 
ing it.  Re  Hite,  ai:  953,  101  Pac.  443,  155 
Cal.  436. 

289.  Contesting  a  will  upon  probable 
cause  for  alleged  forgery  does  not  work  a 
forfeiture  under  a  provision  therein  that  if 
anyone  mentioned  in  the  v^ill  shall  attempt 
to  break  it,  he  shall  have  only  a  nominal 
sum,  and  his  share  shall  be  divided  amongst 
other  persons  mentioned.  Rouse  v.  Branch, 
39:  1160,  74  S.  E.  133,  91  S.  C.  111. 

( Annotated ) 
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290.  That  an  unsuccessful  contestant  of  a 
will  had  probable  cause  for  his  contest  will 
not  avoid  a  provision  in  the  will  forfeiting 
the  share  of  any  beneficiary  who  makes  any 
contest  of  the  will.  Re  Miller,  23:  868,  103 
Pac.  842,  156  Cal.  119. 

291.  A  forfeiture  will  be  incurred  under 
the  provisions  of  a  will  forfeiting  the  inter- 
est of  one  who  contests  it,  althougli  the  con- 
test is  of  a  codicil  only,  where  the  codicil 
merely  modifies  the  will  in  some  particulars, 
and  expressly  reaffirms  it  in  every  other 
particular.  Re  Hite,  21:  953,  101  Pac.  443, 
155  Cal.  436. 

292.  A  legatee  in  a  will  who  files  an  op- 
position to  the  probate  of  a  codicil  which 
cuts  down  his  interest,  and  succeeds  in  hav- 
ing portions  of  the  answer  thereto  stricken 
out,  forcing  a  compromise  with  the  chief 
beneficiary  of  the  change  made  by  the  codi- 
cil,  is   within    the   meaning   of   a    clause   in 

'  will,  forfeiting  the  interest  of  one  who 
contests  it.  Re  Hite,  21:  953,  101  Pac.  443, 
155  Cal.   436.  (Annotated) 

293.  An  attempt  to  assert  title  to  prop- 
erty embraced  in  testator's  will,  under  an 
independent  title,  is  within  a  provision  for- 
feiting the  share  of  one  who  contests  the 
will,  if  its  success  would  effectually  upset 
and  destroy  the  whole  plan  which  testator 
had  formed  for  the  disposition  of  his  estate. 
Moran  v.  Moran,  30:  898,  123  N.  W.  202, 
144  Iowa,  451. 

Restraints  upon  alienation. 
Suspension  of  power  of  alienation,  see  Per- 
petuities, III. 
Conditions  as  to  chnrch  attendance. 

294.  A  condition  attached  to  a  bequest 
that  the  beneficiary  shall  attend  the  regular 
meetings  of  worship  of  a  certain  church, 
when  not  sick  in  bed,  or  prevented  by  acci- 
dent or  other  unavoidable  occurrence,  is  not 
void  for  uncertainty.  Re  Paulson,  5:  804, 
107  N.  W.  484,  127  Wis.  612. 

295.  A  bequest  to  be  paid  in  annual  in- 
stalments upon  condition  that  the  benefi- 
ciary attend  the  regxilar  meetings  of  wor- 
ship in  a  certain  church,  and,  in  case  he 
fails  to  do  so,  the  money  to  be  paid  to  a 
charitable  association,  makes  the  taking  of 
the  gift  conditional  on  performance  of  the 
condition.  Re  Paulson,  5:  804,  107  N.  W. 
484,  127  Wis.  612. 

296.  A  condition  attached  to  a  bequest, 
requiring  the  beneficiary  to  attend  a  certain 
church,  is  not  invalidated  by  a  constitution- 
al provision  giving  everyone  the  right  to 
worship  God  according  to  the  dictates  of  his 
own  conscience,  and  providing  that  he  shall 
not  be  compelled  to  attend  any  place  of 
worship  against  his  con-sent.  Re  Paulson, 
5:  804,  107  N.  W.  484,  127  Wis.  612. 

(Annotated) 

297.  A  provision  in  a  will  giving  a  certain 
sum  payable  in  fifteen  annual  instalments 
on  condition  of  attendance  at  a  certain 
church,  that,  in  case  of  breach  of  condition, 
the  fund  shall  be  paid  to  a  charitable  asso- 
ciation, requires  the  amount  remaining  at 
the  time  of  default  to  be  .so  paid.  Re  Paul- 
son, 5:  804,  107  N.  W.  484,  127  Wis.  612. 
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5.  Remainders;  acceleration. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Limitation  over,  as  creating  estate  tail, 
see  supra,  III.  g,  3. 

Acceleration  of  remainder,  see  infra.  III.  h. 

Time  for  determination  of  remainderman, 
see  supra,  175. 

Vested  or  contingent  remainders,  see  infra, 
III.  g,  9,  b. 

Creation  of,  by  deed,  see  Deeds,  II.  e,  4. 

Suspension  of  alienation,  see  Pekpetuities. 

Kemainder  as  violating  rule  against  per- 
petuities, see  Perpetuities,  II. 

Effect  on  antecedent  estate  of  invalidity  of 
remainder,   see   Pe^ipetuities,    15-18. 

See  also  supra,  219,  236,  265;  infra,  299- 
301,  365,  388,  394. 

6.  Executory  devises;  conditional  limi- 
tations. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Limitation  over  devise  in  fee  simple,  see 
supra,  232-239. 

Suspension  of  alienation,  see  Pekpetui- 
ties. 

See  also  infra,  322,  323. 

298.  An  executory  devise  may  be  contin- 
gent upon  the  being  of  tlie  person  who  is  to 
take  H'hen  the  event  occurs.  Sullivan  v. 
Garesche,  49:  605,  129  S.  W.  949,  229  Mo. 
496. 

299.  Where  words  of  inheritance  are  not 
necessary  in  a  will  to  create  a  fee,  an  ex- 
ecutory devise,  and  not  a  remainder,  is 
created  by  a  devise  to  testator's  daughters, 
and  in  case  they  die  without  marrying,  the 
property  to  be  divided  among  testator's 
surviving  children.  Sullivan  v.  Garesche, 
49:  605,  129  S.  W.  949,  229  Mo.  496. 

300.  Under  a  devise  in  trust  to  one  for 
life,  remainder  to  his  daughter  for  life,  re- 
mainder to  her  children  in  fee,  if  she  leaves 
issue,  and  if  she  dies  without  issue  to  tes- 
tator's heirs  at  law,  the  death  of  the  daugh- 
ter leaving  issue  vests  the  property  in  such 
issue,  and  will  destroy  all  interests  of  tes- 
tator's heirs,  although  such  issue  dies  be- 
fore the  first  life  tenant.  Lewis  v.  Payne, 
30:  908,  77  Atl.  321,  113   Md.   127. 

(Annotated) 

301.  A  life  estate  with  remainder  in  suc- 
cession to  the  lineal  descendants  of  testa- 
tor's sons,  the  surviving  son,  and  testator's 
brothers  and  sisters,  and  not  a  fee  in  the 
sons  with  executory  devises,  is  created  by 
will  giving  a  moiety  of  testator's  estate  to 
each  of  his  two  sons,  and  continuing:  "If 
either  of  my  sons  dies  without  lineal  de- 
scendants, the  one  surviving  shall  take  his 
estate  above  bequeathed,  and,  if  the  survivor 
dies  without  lineal  descendants,  then  one 
half  both  of  the  decedent's  original  portion, 
as  well  as  one  half  of  the  portion  taken  by 
survivorship,  shall  go  to"  one  of  testator's 
brothers,  and  the  other  half  to  his  surviving 
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brothers  and  sisters.     Anderson   v.  Messin- 
ger,  7:  1094,  146  Fed.  929,  77  C.  C.  A.  179. 
Time  of  determining  persons  entitled. 

See  also  supra,  172-177;  infra,  309,  310, 
314,  315,  329-34L 

302.  The  rule  that  words  of  limitation 
shall  be  applied  to  the  death  of  the  first 
taker  without  issue  during  the  life  of  the 
testator  is  extremely  technical  in  its  char- 
acter, and  does  not  apply  where  there  are 
any  indications,  however  slight,  that  the 
testator  referred  to  death  subsequent  to  his 
own  demise.  Willits  v.  Conklin,  33:  321, 
130  N.  W.  757,  88  Neb.  805. 

303  A  will  devising  real  estate  to  a  son 
"to  have  and  to  hold  forever,"  and  provid- 
ing that,  in  event  of  the  death  of  such  son 
without  issue  born,  such  property  "shall 
immediately  become  the  property"  of  a 
specified  daughter,  refers  to  the  son's  death 
subsequent  to  the  testator's  demise,  since 
the  property  could  not  vest  immediately  in 
the  daughter  unless  the  son  survived  the 
father.  Re  Barrett,  27:  1047,  123  N.  W. 
299,  85  Neb.  337. 

304.  The  words,  "my  surviving  children," 
in  a  will  giving  property  to  testator's  daugh- 
ters, but  in  case  of  their  death  without  mar- 
riage the  property  to  be  divided  among  my 
surviving  children,  mean  those  living  when 
the  daughter's  estate  terminates.  Sullivan 
V.  Garesche,  49:  605,  129  S.  W.  949,  229  Mo. 
496. 

Of   chattel. 

305.  An  executory  interest  may  be  cre- 
ated by  will  in  personal  property.  Beh- 
rens  v.  Baumann,  27:  1092,  66  S.  E.  5,  66 
W.  Va.  56. 

7.  Income  or  support;  education. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

See  supra,  268,  269. 

8.  Interest  of  several. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Per  stirpes  or  per  capita. 

306.  Under  a  devise  to  three  named 
daughters  "and  their  children,"  the  devisees 
living  at  the  testator's  death,  daughters  and 
children,  take  a  joint  estate,  and  share  per 
capita,  and  not  per  stirpes,  although  one  of 
the  daughters  has  more  children  than  the 
others.  Wills  v.  Foltz,  12:  283,  56  S.  E.  473, 
61  W.  Va.  262. 

307.  A  devise  to  the  three  daughters  of 
the  testator,  "and  their  children,"  the 
daughters  having  children  at  the  date  of  the 
testator's  death,  confers  upon  the  daugh- 
ters and  their  children  a  joint  estate  in 
equal  portions,  and  does  not  vest  a  fee  in 
the  daughters  alone.  Wills  v.  Foltz,  12: 
283,  56  S.  E.  473,  61  W.  Va.  262. 

308.  The  children's  children  will  share 
equally  per  capita  under  a  will  directing  the 
distribution  of  testator's  property,  at  the 
termination  of  a  life  estate,  among  the  heirs 
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of  testator's  children.    KaJbach  v.  Clark,  12: 
801,  110  N.  W.  599,  133  Iowa,  215. 
—  time      of     ascertaining     who      shall 
take. 

See    also    supra,    172-177,    302-304;    infra, 
310,  314,  315,  329-341. 

309.  In  ascertaining  whether  persons  to 
whom  "and  their  children"  property  is  de- 
vised shall  take  a  fee  or  all  shall  take  a 
joint  estate,  the  inquiry  as  to  whether  the 
devisees  had  children  must  be  determined  as 
of  the  date  of  the  testator's  death.  Wills 
V.  Foltz,  12:  283,  56  S.  E.  473,  61  W.  Va.  262. 
Survivorship  generally. 

Devise    or    bequest   to    survivor,    see    infra, 

334-341. 
See  also  infra,  317. 

Time  to  ivhich  snrTiTorship  relates. 
See    also    supra.    172-177.    302,    303,    309; 

infra,  314,  315,  329,  341. 

310.  The  general  rule  is  that  the  period 
of  time  to  which  survivorship  relates  de- 
pends upon  the  intention  of  the  testator, 
rather  than  upon  technical  language  used 
in  a  particular  clause  in  a  will.  Willits 
V.  Conklin,  33:  321,  130  N.  W.  757,  88  Neb. 
805. 

0.  Vested  or  contingent  interests. 

a.  In  general, 

(See  also   same   heading   in   Digest   L.R.A. 

1-10.) 

Contingency  of  executory  devise,  see  supra, 

297. 
Creation  of,  by  deeds,  see  Deeds,  II,  e,  4. 
See  also  supra,  243,  272;  infra,  351. 

311.  Refusal  of  a  trustee  to  accept  the 
trust  will  not  vest  a  legacy  in  the  benefi- 
ciary if  the  entire  beneficial  interest  was 
not  in  him  according  to  the  terms  of  the 
will.  Bennett  v.  Bennett,  4:  470,  75  N.  E. 
339,  217  111.  434. 

312.  If  a  future  time  for  the  enjoyment 
of  a  devise  is  fixed  by  the  will  of  a  testator, 
the  devise  will  be  vested  or  contingent  ac- 
cording as,  upon  a  consideration  of  the  en- 
tire will  in  the  light  of  the  circumstances 
surrounding  the  testator  at  the  time  it  was 
made,  it  is  evident  he  intended  to  annex  the 
time  to  the  enjovment  of  the  devise,  or  to 
the  gift  of  it.  Hill  v.  Hill,  38:  198,  132  N. 
W.  738,  90  Neb.  43. 

313.  No  vested  estate  in  the  grandchild 
is  created  by  a  devise  to  the  husband  of 
testatrix  in  trust  for  her  children  and  grand- 
children, followed  by  directions  as  to  the  ad- 
ministration of  the  trust,  which  include  pay- 
ment of  the  income  to  the  children  during 
life,  and  a  division  of  the  estate  among  the 
grandchildren  at  a  future  time  not  depend- 
ent upon  the  termination  of  the  life  estates. 
Re  Kountz,  3:  639,  62  Atl.  1103,  213  Pa.  390, 
Time    of  vesting. 

See  also  infra,  329-333. 

314.  Under  a  will  directing  the  sale  of 
testator's  real  estate  as  soon  as  practicable 
after  his  decease,  and  the  division  of  the 
proceeds  "among  such  of  my  children  as  may 
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be  living  at  that  time,  and  surviving  descen- 
dants of  children,  in  case  any  of  my  chil- 
dren may  have  died,"  no  interest  vests  in  a 
child  who  dies  prior  to  the  sale,  which  he 
can  convey  by  will.  Starr  v.  Willoughby, 
2:  623,  75  N.  E.  1029,  218  111.  485. 

315.  A  bequest  to  a  trustee  of  a  fund  to 
be  invested  and  the  income  paid  to  testator's 
son  until  he  reaches  a  certain  age,  when  the 
fund  shall  become  his  absolutely,  does  not 
vest  the  title  in  the  son  until  he  reaches  the 

j  prescribed  age;  and  the  fact  that  the  fund 
I  is  at  once  segregated  from  the  estate  and 
!  devoted  to  the  particular  trust  will  not  de- 
I  feat  the  intention  of  the  testator.  Bennett 
V.  Bennett,  4:  470,  75  N.  E.  339,  217  111.  434. 

b.  Remainders. 

(See  also  same  heading  in  Digest  L.RJi. 
1-10.) 

Remainders,  generally,  see  supra,  III.  g,  5. 

Contingent  remainder  as  asset  of  bankrupt 
estate,   see   Bankruptcy,  41-43. 

Creation  of,  by  deed,  see  Deeds,  II.  e,  4. 

Cutting  off  of  contingent  remainders  by 
merger  of  life  estate  in  fee,  see  Life 
Tenants,  1. 

See  also  supra,  219,  222,  236,  313;  Limi- 
tation OF  Actions,  40. 

316.  The  remainder  created  by  a  clause  in 
a  will  which,  after  giving  the  estate  to  tes- 
tator's wife  for  life  with  power  of  dispo- 
sition, disposes  of  the  estate  "remaining  at 
her  death,"  is  not  necessarily  contingent. 
Roberts  v.  Roberts,  i:  782,  62  Atl.  161,  102 
Md.  131.  (Annotated) 

317.  The  interest  of  a  child  under  a  will 
giving  property  to  daughters,  and  in  case 
they  die  without  having  married,  "then  the 
property  to  be  divided  among  my  surviv- 
ing children,"  terminates  upon  its  death 
before  that  of  the  daughters,  and  its  heir 
has  no  interest  under  the  will.  Sullivan  v. 
Garesche,  49:  605,  129  S.  W.  949,  229  Mo. 
496. 

318.  The  remainder,  if  any,  created  by  a 
devise  to  testator's  daughters,  and  if  they 
should  die  without  having  married  then  the 
property  to  be  divided  among  testator's 
surviving  children,  is  contingent.  Sullivan 
V,  Garesche,  49:  605,  129  .S.  W.  949,  229  Mo. 
496. 

319.  Under  a  devise  to  testator's  son  for 
life,  remainder  to  his  widow  during  her 
life  or  widowhood,  and,  upon  the  death  or 
marriage  of  the  widow,  to  pay  the  same  to 
the  issue,  if  any,  of  the  deceased  son,  such 
issue  living  at  the  death  of  the  son  take 
a  vested  estate  with  right  of  possession  post- 
poned until  the  termination  of  the  life  es- 
tate. Gray  v.  Whittemore,  10:  1143,  78  N. 
E.  422,  192  Mass.  367. 

320.  An  estate  created  by  a  devise  to  one 
or  his  heirs  after  the  death  of  a  life  tenant, 
with  a  provision  that,  in  the  event  that  he 
shall  decease  beiore  the  life  tenant,  leaving 
no  heirs,  then  the  estate  shall  go  to  another, 
vests  in  the  first  taker,  subject  to  be  de- 
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vested  in  case  he  predeceases  the  life  tenant, 
without  leaving  hojrs.  Walker  v.  Alverson, 
30:  115,  68  S.  E.  966,  87  S.  C.  55. 

321.  A  devise  of  land  to  trustees  for  a 
period  of  years,  at  the  expiration  of  which 
it  is  given  to  testator's  heirs,  vests  a  present 
estate  in  the  heirs,  subject  to  the  chattel  in- 
terest of  the  term.  Waterman  Hall  v.  Wa- 
terman, 4:  776,  77  N.  E.  142,  220  111.  569. 

322.  A  contingent  remainder  with  a  dou- 
ble aspect,  and  not  an  executory  devise,  is 
created  by  a  devise  to  one  for  life  and  then 
to  the  issue  of  her  body  then  living,  their 
heirs  and  assigns,  but,  in  case  of  want  of 
issue,  then  to  another,  his  heirs  and  as- 
signs forever.  McCreary  v.  Coggeshall,  7: 
433,  53  S.  E.  978,  74  S.  C  42. 

323.  Under  a  devise  to  testator's  only 
child  for  life,  and,  should  he  die  without 
children,  to  testator's  next  of  kin,  but  with- 
out any  devise  to  the  life  tenant's  children 
the  remainder  being  contingent  during  his 
lifetime,  the  reversion  in  fee  descends  to  him 
as  heir.  Bond  v.  Moore,  19:  540,  86  N.  E. 
386,  236  111.  576. 

324.  Under  a  will  directing  that  an  estate 
be  held  for  the  use  of  testator's  son  and 
his  family  for  life,  and  that  after  his  death 
the  property  so  set  apart  shall  pass  and  go 
to  his  children,  the  descendants  of  any  child 
to  take  the  share  which  its  parent  would 
have  taken  if  alive  at  the  time,  the  interest 
of  the  children  is  vested,  and  the  father  will 
inherit  from  any  child  who  dies  in  his  life- 
time without  issue.  Redman  v.  Hubbard, 
37:  728,  130  S.  W.  955,  140  Ky.  71. 

325.  An  intention  to  create  a  contingent 
remainder  is  not  shown  by  a  clause  in  a  will 
which,  after  giving  an  estate  with  power  of 
disposition,  and  providing  that  the  estate 
remaining  at  the  death  of  the  life  tenant 
shall  be  distributed  among  testator's  chil- 
dren, share  and  share  alike,  directs  that 
the  child  or  children  of  a  deceased  child 
shall  stand  in  its  or  their  parent's  place  and 
stead,  and  receive  and  have  the  share  its  and 
their  parent  would  have  been  entitled  to  if 
living.  Roberts  v.  Roberts,  i:  782,  62  Atl. 
161,  102  Md.  131. 

326.  The  remainder  under  a  will  giving 
a  certain  person  a  life  estate,  with  remain- 
der at  his  death  to  his  children  who  shall 
be  living  "at  the  i  me,"  and  the  issue  of 
any  child  who  may  then  be  deceased,  is 
contingent,  so  that  no  one  during  the  con- 
tinuance of  the  life  estate  can  perfect  a 
title  by  purchasing  the  interests  of  the  life 
tenant  and  remaindermen  then  living. 
Birdsall  v.  Birdsall,  36:  1121,  132  N.  W. 
809,    157   Iowa,   363. 

327.  Vested,  and  not  contingent,  remain- 
ders are  created  by  a  will  which  gives  testa- 
tor's estate  to  his  wife  during  life  in  trust 
for  the  use  of  herself  and  "her  children," 
with  power  to  sell  property  and  invest  the 
proceeds,  and  lease  real  estate,  and  use 
whatever  is  necessary  for  support  and  educa- 
tion, and  make  advancements;  and  directs 
that  all  property  "remaining  at  her  death" 
shall  be  divided  among  such  children,  share 
and  share  alike,  the  child  of  a  deceased 
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child  to  stand  in  its  parent's  stead  and  re- 
ceive and  have  the  share  which  its  parent 
would  be  entitled  to  if  living.  Roberts  v. 
Roberts,  i:  783,  62  Atl.  161,  102  Md   131. 

(Annotated) 
328.  A  vested  remainder  is  created  by  a 
will  giving  testator's  widow  authority,  for 
the  maintenance  of  herself  and  children,  to 
spend  principal  and  income  of  the  estate, 
and  providing  that  at  her  death  "then  that 
all  of  my  property  which  she  may  possess 
j  shall  be  disposed  of  equally  among  all  of  my 
surviving  children,"  where  a  preliminary 
clause  of  the  will  gives  the  property  therein 
provided  for  "to  my  sons  and  daughters, 
should  they  be  living  at  the  time  of  my  de- 
cease, or  any  of  them  that  may  be  alive." 
Ball  v.  Holland,  1:1005,  75  N.  E.  713.  189 
Mass.   369.  (Annotated) 

Time   of  vesting. 
See  also  supra,  314,  315. 

329  A  devise  to  certain  persons  named 
and  their  own  children  .as  long  as  they  may 
live  vests  at  the  death  of  the  testator  so  as 
to  shut  out  after  born  children  Robinson 
V    Harris,  6:  330,  53  S.  E.  755.  73  S.  C.  469. 

330  The  estates  of  the  remaindermen 
vest  at  the  death  of  the  testator,  under  a 
will  conveying  property  to  the  exclusive  use 
of  testator's  wife  during  her  life,  and  after 
her  death  what  remains  to  be  "equally  di- 
vided among  my  children."  Haviland  v. 
Haviland,  5:  281,  105  N.  W.  354,  130  Iowa, 
611. 

331.  Under  a  devise  to  a  trustee  to  man- 
age the  property  during  the  life  of  testa- 
tor's wife  and  sister  and  the  survivor,  and 
pay  them  an  annuity  for  life,  which  pro- 
vides that  at  the  end  of  said  period  the 
trust  estate  "shall  go,  belong,  and  be  im- 
mediately divided"  among  certain  persons 
named,  the  children  of  those  dying  taking 
the  shares  of  their  parents,  the  remainders 
vest  at  the  death  of  testator,  and  the  shares 
of  those  dying  before  the  period  of  distri- 
bution arrives  pass  to  their  legal  heirs. 
Northern  Trust  Co.  v.  Wheaton,  34:  1150, 
94  N.  E.  980,  249  III.  606. 

332.  Under  a  devise,  in  case  of  the  death 
of  testator's  children  before  reaching  the 
age  of  twenty-one  without  issue,  to  his  wife 
for  life,  and  at  her  death  "the  estate  to 
pass  to  the  heirs"  of  testator's  two  brothers, 
which  plainly  means  their  children,  who 
are  all  living  when  the  will  is  made,  the 
estate  will  vest  in  such  children  upon  the 
death  of  testator's  children  under  age 
without  issue.  Com.  v.  Wellford,  44:  419, 
76  S.  E.  917,  114  Va.  372. 

333.  A  provision  in  a  will  that  children 
of  life  tenants,  living  at  their  death,  shall 
take  their  several  parts  in  fee  simple, 
creates  contingent  remainders  for  the  chil- 
dren until  birth,  and  vested  remainders  as 
children  are  born,  subject  to  divestiture  by 
death  before  the  parent.  Smith  v.  Smith, 
25:  1045,  47  So.  220,  157  Ala.  79. 
Devise  or  bequest  to  survivors. 

Time  of  determining  rights  under  will  gen- 
erally, see  supra,  172-177,  302,  303, 
309,  310,  314,  315,  329-333. 

See  also  Peupetuities,  25. 
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334.  Under  a  devise  to  two  for  life,  with 
remainder  to  their  children,  and,  in  de- 
fault of  child  of  either,  to  the  "survivor," 
with  a  limitation  over  on  both  dying  with- 
out children,  the  share  of  one  dying  with- 
out children  will  vest  in  the  child  of  the 
other,  although  the  latter  predeceased  him. 
Smith  V.  Smith,  25:  1045,  47  So.  220,  157 
Ala.  79. 

335.  A  provision  in  a  will  creating  a  life 
estate,  and  vesting  the  fee  in  the  children 
of  the  life  tenants  living  at  their  death, 
that,  if  either  life  tenant  dies  without  leav- 
ing children,  the  estate  shall  go  to  the  sur- 
vivor, and  if  both  so  die,  the  devise  shall 
fall  into  the  residue,  creates  alternative  de- 
vises to  take  the  place  of  the  contingent  re- 
mainders on  their  failure  from  lapse  or  by 
failure  of  the  condition  of  their  limitation. 
Smith  V.  Smith,  25:  1045,  47  So.  220,  157 
Ala.   79. 

336.  A  provision  in  a  will  giving  an  es- 
tate for  life  to  two  in  equal  shares,  that, 
if  either  shall  die  without  leaving  a  child, 
his  share  shall  pass  to  the  survivor,  does 
not  refer  to  death  in  the  lifetime  of  the 
testator,  so  that,  m  case  he  survives  the 
testator,  he  takes  a  fee,  but  to  a  childless 
death  whenever  it  occurs,  so  that  in  case 
he  dies  without  a  child  surviving  him,  even 
after  the  death  of  the  testator,  the  other 
surviving,  his  share  will  pass  to  the  latter. 
Smith  V  Smith,  25:  1045,  47  So.  220,  157 
Ala.  79.  (Annotated) 

337.  A  provision  in  a  will  giving  a  certain 
portion  of  testator's  estate  to  his  wife  for 
life,  with  remainder  to  his  children,  and 
giving  a  certain  portion  to  each  child,  that 
in  case  either  child  dies  without  leaving 
lawful  issue,  then  "their  portion  in  my  es- 
tate shall  be  equally  divided  between  my 
wife  and  my  surviving  children,"  applies 
to  the  remainders  after  the  wife's  life  es- 
tate as  well  as  to  the  portion  given  to  them 
directly.  Lumpkin  v.  Lumpkin,  25:  1063, 
70  Atl.  238,  108  Md.  470. 

338.  A  provision  in  a  will  that,  in  case 
of  the  death  before  majority  of  either  of 
two  of  testator's  children,  his  share  should 
go  to  the  other,  is  not  defeated  by  a  provi- 
sion vesting  the  control  of  such  shares  in 
trustees,  with  the  expressed  desire  that  the 
real  estate  should  not  be  disposed  of  unless 
aJ)solutely  necessary ;  since  such  provision 
does  not  confer  a  power  of  sale.  CyDay  v, 
O'Day,  4:  922,  91  S.  W.  921,  193  Mo.  62. 

339.  Under  a  devise  to  two  minors,  share 
and  share  alike,  provided  that  in  case  of 
the  death  of  either,  his  share  shall  revert 
to  the  other,  with  power  to  the  executor 
to  convert  the  real  estate  and  pay  the  pro- 
ceeds to  the  minor's  guardian,  to  be  held 
in  trust  until  each  attained  majority, 
"when  he  shall  have  his  share,"  the  gift 
takes  effect  at  the  testator's  death,  with  a 
gift  over  to  the  survivor  upon  contingency 
terminable  at  the  attainment  of  majority, 
and  all  interest  of  one  in  the  other's  share 
terminates  when  the  latter  attains  major- 
ity. Willits  V.  Conklin,  33:  321,  130  N.  W. 
757,  88  Neb.  805. 

340.  Under  a  devise  to  testator's  two 
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sons,  and,  in  case  of  the  death  of  either 
without  issue,  his  share  to  go  to  tlie  sur- 
vivor, and  in  case  of  the  death  of  both  with- 
out issue,  or  in  the  lifetime  of  testator,  then 
the  estate  to  go  to  another,  the  words 
"without  issue"  mean  deatli  without  ever 
having  had  issue,  and  not  death  witliout  is- 
sue living  at  the  time  thereof,  so  that  the 
birth  of  issue  and  death  of  testator  vests 
the  fee  in  the  sons.  Kendall  v.  Tavlor,  37: 
164,  92  M.   E.   5G2,  245   111.   617. 

341.  Under  a  will  directing  the  executors 
and  trustees  thereby  created  to  sell  the  re- 
siduary real  estate  and  divide  the  proceeds 
into  parts  to  be  paid  to  or  held  in  trust  for 
testator's  children,  and  providing  that,  in 
the  event  of  the  death  of  any  child  before 
the  payinenv  t(  him  of  his  share,  the  execu- 
tors shall  convey  the  share  of  the  one  so 
dying  to  his  issue  absolutely,  and  if  he  die 
leaving  no  issue  then  the  share  shall  be  di- 
vided among  the  survivors,  the  daughter  of 
a  child  takes  the  parent's  share  in  case  of 
his  death  before  the  property  is  sold,  the 
trustees  acting  in  good  faith,  altliough  he 
has.  by  will,  disinherited  her  March  v. 
March,  8:  180,  78  N.  E.  704,  186  N.  Y    99. 

(Annotated) 

h.  Enjoyment;   payment;   acceleration. 

(See  also  same  heading  vn  Dig.  L.R.A. 
1-10.) 

Eflfect  of  making  charge  on  donee  of  land, 
see  infra,  III.  k. 

Deductions  in  case  of  indebtedness  to  es- 
tate, see  Executors  and  Administra- 
tors, IV.  c,  3. 

See  also  supra,  297. 

Payment  of  encnmbrance  on  land 
devised. 

See  also  infra,  369. 

342.  A  devisee  of  land  encumbered  after 
the  execution  of  the  will  has  a  right  to 
have  the  encumbrance  removed  at  the  ex- 
pense of  pecuniary  and  specific  legacies  out 
of  the  personal  estate,  where  the  will  directs 
payment  of  all  debts  from  any  personal 
property  that  testator  may  have  at  the  time 
of  his  death.  French  v.  French,  3:  898,  52 
S.  E.  695,  105  Va.  16.  (Annotated) 
Acceleration. 

See  also  infra,  365. 

343.  The  doctrine  of  acceleration  of  re- 
mainders rests  upon  the  presumed  intention 
of  the  testator,  and  will  be  applied  only 
when  promotive  of  his  intention.  Holdren 
V.  Holdren,  18:  272,  85  N.  E.  537,  78  Ohio 
St.  276. 

344.  Under  the  doctrine  of  acceleration  of 
remainders,  a  devise  to  A  for  life,  and  at  his 
death  to  B,  is  to  be  read  as  a  limitation  of  a 
remainder,  to  take  effect  in  every  event 
which  removes  the  prior  estate  out  of  the 
way.  Holdren  v.  Holdren,  18:  272,  85  N. 
E.  537,  78  Ohio  St.  276. 

345.  The  renunciation  by  a  widow  of  a 
provision  in  her  husband's  will  giving  his 
property  to  a  trustee  who  is  to  held  the 
estate  during  her  life,  and  pay  her  an 
annuity,   and   at   her   death   distribute   the 
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remainder  among  certain  persons  named, 
accelerates  the  remainder  and  makes  it  im- 
mediately distributable.  Northern  Trust 
Co.  V.  Wheaton,  34:  1150,  94  N.  E.  980, 
249  111.  606. 

i.  Election;  acceptance. 

(See  also   same  heading  in  Digest  L.R.A. 

1-70.) 

Retaining  suit  to  compel  beneficiary  to  elect, 

see  Equity,  116. 
Presumption   as   to  election   to  take  under 

will,  see  Evidence,  687,  688. 
Eight  to  compel  election  by  devisee  in  suit 

to  which  he  ia  not  a  party,  see  Pab- 

TIES,   173. 
See  also  infra,  372, 

346.  The  principle  of  law  precluding  the 
revocation  of  an  election  under  a  will  is 
necessarily  the  doctrine  of  estoppel,  and 
there  can  be  no  estoppel  where  there  is  no 
injury.  Owens  v.  Andrews.  49:  1072,  131 
Pac.  1004,  17  N.  M.  597. 

347.  The  intent  to  devise  property  of  a 
beneficiary  in  a  will  must  appear  upon  its 
face  to  compel  him  to  elect  between  assert- 
ing his  title  to  such  property  and  claiming 
the  benefit  of  the  provision  in  the  will. 
McDonald  v.  Shaw,  28:  657,  121  S.  W.  935, 
92  Ark.  15.  (Annotated) 

348.  The  principle  of  election  does  not 
apply  to  prevent  the  beneficiaries  of  a  will 
taking  under  its  provisions,  although  the 
proceeds  of  a  policy  of  insurance  on  the  life 
of  testator  have  become  a  part  of  the  es- 
tate, and  the  will  erroneously  recites  that 
the  policy  is  in  favor  of  a  particular  person 
who  will  receive  its  proceeds  upon  testa- 
tor's death.  Smith  v.  Smith,  31:  922,  77 
Atl.  975,  113  Md.  495. 

349.  A  devise  to  the  husband  of  the  tes- 
tatrix, of  property  which,  at  the  time  of  the 
execution  of  the  will,  constituted  the  home- 
stead of  tlie  testatrix's  mother,  and  condi- 
tioned upon  ownership  of  the  property  by 
the  testatrix  at  the  time  of  her  decease,  does 
not  impose  upon  the  surviving  mother  the 
duty  of  equitable  election,  although  the  de- 
vise was  coupled  with  bequests  to  the  moth- 
er, which  tlie  latter  accepted.  Re  Appleby's 
Estate,  10:  590,  111  N.  W.  305,  100  Minn. 
408. 

350.  The  right  of  a  man  to  elect  to  take 
against  the  will  of  his  wife,  is  not  an  asset 
which  can  be  attached  to  satisfy  a  claim 
against  him  as  a  defaulting  trustee,  al- 
though he  is  in  contempt  for  failure  to  com- 
ply with  a  decree  directing  him  to  pay  over 
the  trust  funds.  Re  Fleming,  11:  379,  66 
Atl.  874,  217  Pa.  610.  (Annotated) 
By    wridow. 

Jurisdiction  of  equity  to  determine  whether 
election  should  be  made  for  insane 
widow,  see  Equity,  13,  14. 

See  also  supra,  90,  345. 

351.  The  death  of  a  widow  within  the 
year  given  by  statute  to  elect  whether  to 
take  her  dower  or  a  legacy  in  lieu  thereof 
vests  tiie  right  to  the  legacy  in  her  execu 
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tor.     Flynn  v.  McDermott,  2;  959,  75  N.  E. 
931,  183  N.  Y.  62.  (Annotated) 

352.  No  definite  rule  can  be  fixed  for  the 
government  of  the  court  in  making  an  elec- 
tion on  behalf  of  an  insane  widow  for  or 
against  her  husband's  will,  but  what  should 
be  done  depends  upon  all  the  circumstances 
of  the  case,  with  reference  to  the  best  in- 
terests of  the  widow  herself,  and  not  merely 
the  pecuniary  advantage  to  her  estate;  tak- 
ing into  consideration  the  regard  which  she 
might,  if  sane,  have  had  for  the  wishes  and 
arrangements  of  her  husband,  and  the  fact 
that  an  incurably  insane  person  has  no  need 
for  property  other  than  for  comfortable 
maintenance;  and  without  taking  into  con- 
sideration the  interests  of  her  next  of  kin, 
who  have  no  claim,  either  directly  or  in- 
directly, upon  the  bounty  of  the  husband. 
Re  Connor,  49:  1108,  162  S.  W.  252,  254  Mo. 
65. 

353.  Where  a  testator  has  disposed  of 
property  situate  in  two  jurisdictions  by 
two  testamentary  instruments,  directing  as 
to  one  of  them  that  it  shall  be  construed 
and  administered  according  to  the  law  of 
Scotland,  and  as  to  the  other  that  it  shall 
be  construed  and  administered  according  to 
the  law  of  New  South  Wales,  the  two  in- 
struments together  forming  one  will  con- 
taining a  coherent  scheme  of  intention,  his 
widow  cannot  elect  to  take  against  the  will 
in  one  jurisdiction  and  under  it  in  another. 
Douglas-Menzies  v.  Umphelby,  3  B.  R.  C. 
509,  [1908]  A.  C.  224.  Also  Reported  in 
77  L.  J.  P.  C.  N.  S.  64,  98  L.  T.  N.  S.  509, 
24  Times  L.  R.  344.  (Annotated) 

—  necessity  for  election. 

354.  Under  a  will  devising  by  one  clause 
the  homestead  in  which  testator,  had  only 
an  undivided  moiety,  the  other  moiety  be- 
longing to  his  wife,  to  her  for  life,  and  by 
other  clauses  giving  the  rest  of  his  property 
to  her  for  life,  she  is  required  to  elect  be- 
tween her  right  in  the  homestead  and  her 
rights  under  the  will.  Waggoner  v. 
Waggoner,  30:  644,  68  S.  E.  990,  111  Va. 
325.  (Annotated) 

355.  A  widow  is  not  required  to  elect  be- 
tween her  right  to  her  separate  property 
and  the  provisions  of  a  will  which  give  her 
certain  property  in  lieu  of  dower,  including 
property  belonging  to  her  individually,  if 
the  property  given  does  not  exceed  her  dow- 
er interest,  so  that  her  renunciation  of  the 
will  will  not  create  a  fund  to  compensate 
those  whose  rights  under  the  will  would  be 
defeated  by  the  election.  Bell  v.  Nye, 
42:  1127,  99  N.  E.  610,  255  III.  283. 

( Annotated ) 

356.  A  statute  requiring  a  widow  to  re- 
nounce the  provisions  of  her  husband's  will 
within  a  certain  time  after  his  death,  if  at 
all,  has  no  application  to  her  duty  to  elect 
between  the  will,  which  attempts  to  dispose 
of  her  individual  property  and  her  inde- 
pendent rights  in  such  property.  Waggoner 
V.  Waggoner,  30:  644,  68  S.  E.  990,  111  Va, 
325. 

—  xvhat  eonstitntes  an  election. 

357.  Attacking  a  will  for  alleged  inca- 
pacity  of  testator  and  defect  in  execution 
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is  not  an  election  on  the  part  of  his  widow 
either  to  take  or  not  to  take  a  provision  in 
her  favor  in  lieu  of  dower.  Flvnn  v.  Mc- 
Dermott,  2:  959,  75  N.  E.  C31,  183  N.  Y.  62, 

358.  A  widow  for  whose  support  and 
maintenance  provision  is  made  in  the  will  of 
her  liusband,  by  asking  that  real  property, 
in  which  her  money  was  invested  by  the 
husband,  who  took  the  title  thereto  in  his 
own  name,  should  be  decreed  to  her,  does 
not  seek  to  take  in  hostility  to  the  will. 
Brown  v.  Cresap,  9:  997,  56  S.  E.  603,  61  W. 
Va.  315. 

359.  The  claim  of  a  widow  owning  a  half 
interest  in  the  homestead  property,  under 
the  will  of  her  husband,  who  owned  the 
other  half  interest,  which  gives  her  a  life 
estate  in  the  whole  homestead  and  in  other 
property,  does  not  amount  to  an  election 
which  will  destroy  her  individual  right,  if 
she  was  ignorant  of  the  fact  that  loss  of 
her  right  would  result  from  claiming  under 
the  will,  where  the  other  party  can  be 
placed  in  substantially  the  same  situation 
as  if  no  election  had  been  attempted,  since 
her  act  must  be  regarded  as  under  miscon- 
ception of  fact.  Waggoner  v.  Waggoner, 
30:  644,  68  S.  E.  990,  111  Va.  325. 

—  ixrho    may    make    election. 

360.  The  guardian  of  a  non  compos  mentis 
widow  may,  with  the  approval  of  the  court 
having  jurisdiction  of  the  ward,  exercise 
for  her  the  right  of  renunciation  of  the 
provisions  of  her  husband's  will,  conferred 
upon  her  by  statute.  Hardy  v.  Ricliards. 
35:  1210,  54  So.  76,  98  Miss.  625. 

(Annotated) 

361.  Where  a  testator  whose  incurably  in- 
sane wife  had  for  nearly  twenty-five  years 
been  in  an  institution  for  the  insane  gave 
her  the  income  of  $100,000  for  life  in  case 
she  should  be  restored  to  health,  but  di- 
rected that  as  long  as  she  should  remain 
insane  there  should  be  set  aside  and  paid 
for  her  care  and  support  the  sum  of  $150 
per  month,  and  such  other  and  further  sum 
as  in  the  judgment  of  those  having  charge 
of  her  should  be  necessary  to  give  her  the 
best  possible  care  and  treatment,  the  court 
should  elect  for  her  to  take  under  the  will. 
Re  Connor,  49:  1108,  162  S.  W.  252,  254  Mo. 
65.  (Annotated) 

—  mode  of  election. 

362.  A  bill  in  chancery  ^to  which  inter- 
ested persons  are  made  parties  is  not  neces- 
sary to  enable  a  guardian  to  exercise  the 
statutory  right  of  renunciation  of  her  hus- 
band's will  on  behalf  of  his  non  compos 
mentis  ward,  the  announcement  of  the  re- 
nunciation in  an  ex  parte  proceeding,  with 
the  sanction  of  the  court,  being  sufficient. 
Hardy  v.  Richards,  35:  1210,  54  80.  76,  98 
Miss.  625. 

—effect  of  election  against  xvill. 
See  also  infra,  413,  414. 

363.  The  election  of  a  widow  to  take 
against  the  will  of  her  deceased  husband 
does  not  render  the  will  inoperative,  and 
as  between  other  persons  it  will  be  enforced 
as  near  in  accordance  with  the  intention  of 
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the  testator  as  possible.     Pittman  v.  Pitt- 
man,  27:  602,  107  Pac.  235,  81   Kan.  643. 

(Annotated) 

364.  Where  real  estate  is  specifically  de- 
vised for  life,  and  the  widow  elects  not  to 
take  under  the  will,  and  demands  assign- 
ment of  her  dower  as  of  all  the  lands  of 
which  the  testator  dies  seised,  and  it  ap- 
pears that  there  is  land  enough  to  set  oil 
the  dower  without  interfering  with  lands 
specifically  devised  for  life,  it  should  be  so 
done  and  the  lands  specifically  devised  ex- 
onerated. Dunlap  v.  McCloud,  35:  851,  95 
N.  E.  774,  84  Ohio  St.  272. 

365.  When  a  testator  devises  one  sixth 
of  his  real  estate  to  his  widow  for  life,  and 
at  her  death  to  a  son,  and  devises  the  re- 
maining five  sixths  of  his  real  estate  to- 
others, and  the  widow  elects  to  take  her 
dower  and  distributive  share,  the  value  of 
which  exceeds  the  value  of  her  life  estate 
in  the  one  sixth,  the  remainder  in  the  one 
sixth  will  not  be  accelerated,  but  the  wid- 
ow's life  estate  will  be  sequestered  to  com- 
pensate the  disappointed  devisees.  Holdren 
v.  Holdren,  18:  272,  85  N.  E.  537,  78  Ohio 
St.  276.  (Annotated) 

366.  While  the  devisees,  who  are  preju- 
diced by  the  widow's  election  to  be  endowed- 
of  the  lands  of  her  husband  rather  than  ac- 
cept the  provisions  made  for  her  by  his  will, 
are  equitably  entitled  to  compensation  out 
of  the  rejected  provisions  made  for  her  in 
the  will,  yet,  where  the  rejected  provisions 
do  not  fully  compensate,  the  resulting  un- 
compensated loss  should  fall  on  the  residu- 
ary estate,  in  preference  to  the  specific 
devises,  unless  a  contrary  intention  ap- 
pears from  the  will.  Dunlap  v.  McCloud» 
35:  851,  95  N.  E.  774,  84  Ohio  St.  272. 

367.  A  widow  who  fails  to  elect  to  take 
under  her  husband's  will  is  not  entitled  to 
both  dower  and  a  distributive  share  of  real 
estate  converted  into  money  by  the  will, 
under  a  statute  providing  that,  if  she  fail 
to  elect  to  take  under  the  will,  she  shall 
retain  her  dower  and  such  share  of  the  per- 
sonal estate  of  the  deceased  husband  as 
she  would  be  entitled  to  by  law  in  case  tiie 
deceased  died  intestate,  leaving  children  as 
she,  having  taken  under  the  law,  cannot 
claim  a  distributive  share  of  the  proceeds 
of  the  real  estate  under  the  will.  Geiger  v, 
Bitzer,  22:  285,  88  N.  E.  134,  80  Ohio  St. 
66.  (Annotated) 

368.  A  statutory  provision  that,  in  case  a 
a  widow  renounces  the  provision  made  for 
her  in  her  husband's  will,  she  may  have  the 
difference  between  her  separate  estate  and 
what  she  would  be  entitled  to  in  case  of  in- 
testacy made  up  to  her  notwithstanding  the 
will,  does  not  deprive  her  of  her  rights  in 
the  separate  parcels  of  property,  and  re- 
quire her  portion  to  be  made  up  to  her  in 
money,  where  the  further  provision  for  the 
distribution  of  the  estate  declares  that  she 
shall  have  her  lawful  portions  of  the  lands 
and  her  distributive  share  of  the  personal- 
ty. Gordon  v.  James,  i:  461,  39  So.  18,  86 
Miss.  719. 

360.  A  devisee  of  land,  who,  before  the  re- 
nunciation by  the  widow  of  the  provisions  of 
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the  will,  has  accepted  the  devise  with  the 
condition  that  he  pay  the  encumbrance  on 
the  property,  cannot  compel  the  widow  to 
share  in  the  satisfaction  of  such  encum- 
brance, but  she  will  recover  her  share  of  the 
property  free  from  the  encumbrance;  the 
doctrine  of  purchase  for  value  not  applying 
in  favor  of  the  devisee.  Gordon  v.  James, 
i:  461,  39  So.  18,  86  Miss.  719. 

370.  'Ihe  renunciation,  by  the  widow,  of 
the  provision  made  for  her  in  her  husband's 
will,  entitles  her  to  her  share  of  the  es- 
tate after  the  debts  are  paid  from  the  en- 
tire estate,  under  a  statute  providing  that 
she  shall  be  entitled  to  such  part  of  the  es- 
tate as  she  would  have  been  entitled  to  if  he 
had  died  intestate;  and  it  does  not  make 
only  the  property  going  to  her  intestate,  so 
as  to  throw  the  entire  debts  upon  it.  Gor- 
don V.  James,  i:  461,  39  So.  18,  86  Miss.  719. 
—  effect   of   election   in   f av«r    of   will. 

371.  The  administrator  of  a  widow  will 
not  be  permitted  to  sell  land  as  belonging 
to  her  for  the  payment  of  debts,  where,  al- 
though it  originaily  belonged  to  her,  she, 
for  a  period  of  nine  years,  had  acted  upon 
her  election  to  accept  the  terms  of  her  hus- 
band's will,  which  dealt  with  the  property 
as  his,  and  her  heirs  had  acquiesced  in  her 
election  for  eight  years  after  her  death. 
Hoggard  v.  Jordan,  4:  1065,  53  S.  E.  220, 
140  N.  C.  610.  (Annotated) 

j.  JSqttitahle  conversion. 

(See  also  same  heading  vn  Digest  L.RA.. 
1-10.) 

Equitable  conversion  generally,  see  Equi- 
table Conversion. 

SaJe  by  executor  under  power  in  will,  see 
Executors  and  Administrators,  53. 

Doctrine  of  equitable  conversion  as  affect- 
ing one's  right  to  sign  remonstrance  as 
landowner,  see  Public  Improvements, 
13. 

See  also  supra,  367;  infra,  405;  Taxes,  347, 
356. 

372.  The  doctrine  of  equitable  conversion 
has  no  application  in  ascertaining  the  dis- 
tributive share  of  a  widow  wlien  she  iails 
to  elect  to  take  under  the  will  of  her  nus- 
band.  Geiger  v.  Bitzer,  22:  265,  88  N.  E. 
134,  80  Ohio  St.  65. 

373.  The  doctrine  of  equitable  conversion 
does  not  apply  in  case  of  a  devise  of  real 
estate  to  testator's  wife  for  life,  and  direct- 
ing that  at  her  death  the  property  be  sold 
and  the  proceeds  divided  between  testator's 
daughters,  where  they  die  without  issue 
after  testator  but  before  their  mother's 
deatli,  so  that  testator's  scheme  has  failed; 
but  the  property  will  descend  as  real  estate 
to  testator's  heirs  at  law.  Painter  v.  Paint- 
er, 20:  117,  69  Atl.  323,  220  Pa.  82. 

(Annotated)  j 

374.  A  direction  to  an  executor  to  sell 
real  estate  and  dovote  the  proceeds  to  a 
charitable  use  operates  to  convert  the  real 
estate  into  personalty.  Re  Sacrison,  26: 
724,  123  N.  W.  518,  19  N.  D.  160. 
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375.  Where  power  is  given  to  an  execu- 
tor to  convert  the  real  estate  into  money, 
and  he  is  directed  to  pay  the  proceeds  over 
to  the  guardians  of  certain  minors  during 
their  minority,  a  court  of  equity  will  de- 
cree that  an  equitable  conversion  of  the 
real  estate  of  the  testator  took  place,  and 
that  the  estate  should  be  distributed  as 
personal  property,  in  accordance  with  the 
terms  of  the  will.  Willits  v.  Conklin, 
33:  321,  130  N.  W.  757,  88  Keb.  805. 

376.  A  devise  of  land  to  testator's  wife  for 
life  with  directions  to  sell  it  at  her  death, 
and  out  of  the  proceeds  pay  a  certain 
amount  to  a  certain  person,  and  divide  the 
remainder  among  testator's  children,  eiTects 
a  conversion  of  the  property  as  of  the  time 
of  the  testator's  death;  and  judgments, 
against  the  child  before  sale  is  actually  ef- 
fected will  not  create  a  lien  on  his  interest 
in  the  property  as  testator's  heir.  Beaver 
V.  Ross,  20:  65,  118  N.  W.  287,  140  Iowa, 
154.  (Annotated) 

377.  The  fund  arising  from  a  sale  of  real 
estate  by  trustees  who,  under  a  will,  have 
power  to  make  sales  to  change  investments, 
will,  for  the  purpose  of  distribution,  be  re- 
garded as  realty,  and  not  personalty.  Grav 
V.  Whittemore,  10:  1143,  78  N.  E.  422,  192 
Mass.  367. 

378.  Where  a  will  contains  a  provision 
purporting  to  devise  real  estate  to  several 
persons,  followed  by  a  direction  that  it  be 
sold  by  the  executor  and  that  the  proceeds 
be  divided  equally  among  them,  the  right 
with  respect  to  such  property  acquired  by 
one  of  them  is  subject  to  the  lien  of  a  judg- 
ment existing  against  him  at  the  time  of  the 
testator's  death.  Penalosa  State  Bank  v. 
Murray,  39:  817,  121  Pac.  1117,  86  Kan.  766. 

(Annotated) 

379.  In  the  absence  of  an  express  in- 
tention in  a  will  to  vest  title  in  the  execu- 
tor, the  title  to  realty  directed  tnerem  to 
be  sold  and  the  proceeds  divided  passes  to 
the  beneficiaries,  subject  to  the  right  of  the 
executor  to  sell.  Lantz  v.  Caraway,  50:  32, 
103  N.  E.  335,  180  Ind.  484. 

U.  Charge  upon  donee  or  land  devised. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Charging  charitable  gift  with  maintenance 
of  burial  lot  of  donor,  see  Charities, 
10. 

380.  A  provision  in  a  codicil,  "I  have 
determined  to  charge"  a  certain  person  a 
certain  sum  annually  because  of  advance- 
ment for  board,  speaks  from  the  date  of 
the  codicil,  and  not  from  that  of  the  will. 
Smith  V.  Smitn,  31:922,  77  Atl.  975,  113 
Md.   495. 

Liability  of  devisee. 

381.  A  condition  of  payment  of  an  annui- 
ty annexed  to  a  devise  of  the  fee  of  the 
property  will  he  enforced.  Merrill  v.  Amer- 
ican Baptist  Missionary  Union,  3:  1143,  62 
AtL  647,  73  N.  H.  414. 
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382.  Where  a  devisee  is  subject  to  a 
charge  or  burden,  doubts  as  to  the  quantum 
of  the  estate  should  be  resolved  in  his  favor. 
Fidelity  Trust  Co.  v.  Bobloski,  28:  1093,  76 
Atl.  720,  228  Pa.  62. 

Charge  upon  realty. 
Election    of    remedies    preventing    enforce- 
ment of  lien,  see  Elexjtion  of  Remb- 

DIES,  '28. 
Evidence  that  testator  intended  l^acies  to 

be  a  charge  upon  realty,  see  Evidence, 

1632. 
Effect  of  general  direction  in,  to  pay  debts 

to  charge  homestead,   see  Homestead, 

19. 
Limitation   period  for  enforcement  of  lien 

imposed  on  property  devised,  see  LiMl- 

TAjrioN  OF  Actions,  269. 
See  also  infra,  407. 

383.  The  blending  of  real  and  personal  es- 
tate in  the  residuary  clause  of  a  will  is  of 
itself  sufficient  to  charge  the  residuary  real 
estate  with  the  payment  of  legacies.  O'Day 
V.  O'Day,  4:  922,  91  S.  W.  921,  193  Mo.  62. 

384.  A  provision  in  a  will  requiring  the 
devisee  to  make  certain  pajnients  to  testa- 
tor's wife,  that  they  shall  be  and  remain  a 
lien  upon  the  property  devised  so  long  as 
the  wife  shall  live,  will  permit  a  recovery 
after  her  death  of  sums  accruing  during  her 
lifetime.  Stringer  v.  Gamble,  30:  815,  118 
N.  W.  979,  155  Mich.  295.  (Annotated) 

385.  One  who  buys  land  from  "devisees, 
seven  years  after  the  death  of  the  testator, 
while  a  resident  of  another  state,  is  not 
protected  as  an  innocent  purchaser  against 
proceedings  thereafter  brought  to  subject 
it  to  the  debts  of  the  testator,  where  he 
has  knowledge  of  his  grantor's  source  of 
title,  since  he  is  presumed  to  know  that 
the  property  might  be  so  charged.  Re 
Jones,  25:  1304,  103  Pac.  772,  80  Kan.  632. 

I.  Lapsing;  ademption;  deduction; 
contribution;  revocation;  renuncia- 
tion. 

(8eie  also  same  headmg  m»  Digest  LM.A.. 
1-70.J 

I<apsine. 

Effect  of  interest  of  attesting  witness,  see 

supra,  9. 
Passing   of   lapsed   l^acy   under  residuary 

clause,  see  supra,  203,  205. 

386.  A  bequest  to  each  of  testator's  chil- 
dren has  no  application  to  a  child  who  died 
before  the  will  was  made,  so  as  to  create  an 
interest  upon  which  a  statute  to  prevent  the 
lapsing  of  legacies  can  operate.  Pimel  v. 
Betjemann,  2:  580,  76  N.  E.  157,  183  N.  Y. 
194.  (Annotated) 

387.  A  bequest  to  the  nephews  and  nieces 
of  t.»statrix's  late  husband,  "who  were  liv- 
ing" at  the  time  of  his  death,  is  one  to  in- 
dividuals, and  not  to  a  class,  and  will  lapse 
pro  tanto  as  to  all  who  predecease  the  tes- 
tatrix, and  their  shares  will  fall  into  the 
residue,  which  is  disposed  of  bv  the  will. 
Re  King,  34:  945,  93  N.  E.  484.'  200  N.  Y. 
189.  ( Annotiited ) 
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358.  Under  a  devise  of  a  remainder,  to  be 
divided  "between  my  children  or  tlieir  nat- 
ural lieirs,"  the  words  "natural  heirs"  mean 
children,  and  not  collateral  lieirs.  and  there- 
fore in  case  of  the  death  of  a  child  bofore 
testator,  without  children,  his  share  will 
lapse.  Tea  v.  Millen,  45:  1163,  101  N.  E. 
209,  257  111.  624.  (Annotated) 

359.  A  specified  annual  allowance  for  the 
care  and  maintenance  of  property  devised 
upon  condition  that  the  testatrix  "should  be 
owner  of  the  property  at  the  time  of  her 
death  lapses  and  becomes  ino{^)erative  where 
the  testatrix  at  the  time  of  her  decease  did 
not  own  the  property  devised.  Re  Appleby's 
Estate,  10:  590,  111'  N.  VV.  305,  lOO  Minn. 
408. 

390.  A  legacy  given  in  payment  of  a  debt 
by  the  express  terms  of  the  will  does  not 
lapse  by  the  death  of  the  legatee  before  the 
testator;  but  when,  by  the  terms  of  the  will, 
it  appears  that  the  intention  of  the  testator 
was  to  confer  a  bounty,  it  is  not  competent 
to  show  a  different  intent,  and  to  prevent  a 
lapse  by  proof  that  the  legacy  was  given  in 
payment  of  a  debt.  McNeal  v.  Pierce,  i: 
H17,  75  N.  E.  938,  73  Ohio  St.  7. 

391.  A  devise  of  a  parcel  of  real  estate 
lapses  by  the  death  of  the  devisee  in  the 
lifetime  of  the  testator,  and  will  not  vest 
in  his  children,  notwithstanding  a  general 
provision  in  the  will  that  all  property 
herein  devised  shall,  unless  otherwise  and 
specifically  stated,  vest  in  the  devisees, 
their  heirs  and  assigns,  in  fc_  simple.  Gal- 
loway V.  Darby,  44:  782,  151  S.  W.  1014,  105 
Ark.  558. 

392.  Where  a  man,  having  the  bulk  of  his 
property  invested  in  stock  of  a  certain  cor- 
poration, gives  by  will  a  certain  number  of 
shares  of  the  stock  to  each  of  his  sisters  and 
then  divides  the  remainder  of  his  .property 
between  his  wife  and  son,  the  gift  to  the 
sisters  will  be  construed  as  demonstrative 
legacies,  so  that  in  case  he  transforms  the 
stock  into  bonds  of  the  corporation  they 
will  not  lapse;  at  least,  where  holding  the 
legacies  to  be  specific  would  result  in  dimin- 
ishing the  interest  of  the  son,  which  the 
testator  had  carefullv  guarded.  Spinnev 
V.   Eaton,  46:535,   87*  Atl.   378,   111    Me.   1. 

39^  If  a  bequest  to  a  private  charitable 
corporation  for  the  treatment  of  dipso- 
mania is  rejected  by  the  legatee,  the  court 
will  not  permit  it  to  lapse,  but  will,  if  pos- 
sible, "deliver  the  fund  to  another  similar 
institution  carrving  on  such  work.  Read  v. 
Willard  Hospital,  45:  574,  102  N.  E.  95,  215 
Mass.  132. 

394.  Where  one  who  has  willed  property 
to  her  sister  for  life  with  remainder  to  her 
nearest  of  kin  permits  the  will  to  stand  for 
two  years  after  the  death  of  the  sister,  until 
her  own  death,  without  alteration,  the  prop- 
ertv  will  pass  to  the  nearest  of  kin.  Clark 
V.  'Mack,  28:  479,  126  N.  W.  632,  161  Mich. 
646. 

395.  The  gift  made  by  a  direction  in  a 
will  to  purchase  a  government  annuity  of  a 
certain  sum  does  not  fail  upon  the  death 
of  the  proposed  annuitant  before  the  annu- 
ity could  be  purchased,  but  must  be  regard- 
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ed  as  a  vested  gift  of  such  a  sum  as  would 
at  the  date  of  the  death  of  the  testator 
have  purchased  the  annuity.  Re  Robbins, 
2  B.  R.  C.  903,  [1907]  2  Ch,  8.  Also  R<- 
ported  in  76  L.  J.  Ch.  N.  S.  531,  90  L.  T. 
N.  S.  7  ")5.  { Annotated ) 

396.  Where,  by  the  provisions  of  a  will, 
upon  the  failure  of  a  gift  of  any  share  in 
the  residue,  the  share  is  to  fall  back  into 
the  residue,  and  be  held  and  disposed  of  on 
the  same  trusts,  such  share  does  not  become 
intestate  property  to  the  extent  of  the  pro- 
portionate sliare  therein  of  the  first  taker 
thereof,  but  goes  over  to  the  surviving  lega- 
tees respectively  upon  the  same  trusts  as 
their  original  shares.  Re  Allan,  3  B.  R.  C. 
145,  [1903]  1  Ch.  276.  Also  Reported  in 
72  L.  J.  Ch.  N,  S.  159,  61  Week.  Rep.  403, 
88  L.  T.  N.  S.  246.  (Annotated) 

397.  Where  the  disposition  is  of  an  ag- 
gregate fund,  which  the  testator  evidently 
meant  should  remain  one  aggregate  fund, 
as  where  he  gives  his  residuary  estate  upon 
trust  as  to  one  quarter  thereof  for  each 
of  his  four  daughters  for  life,  with  re- 
mainder to  the  children  of  each  living  at 
her  death  or  the  issue  of  any  child  dying 
in  her  lifetime,  a  provision  that  if  any  one 
or  more  of  them  shall  die  without  leaving 
issua.  their  share  or  shares  "shall  fall  into 
and  become  part  of  my  residuary  estate 
and  be  held  and  disposed  of  on  the  same 
trusts  as  are  hereinbefore  declared  there- 
of," applies  to  accrued  as  well  as  to  original 
shares.  Re  Allen,  3  B.  R.  C.  145,  [1903] 
1  Ch.  276.  Also  Reported  in  72  L.  J.  Ch. 
N.  S.  159,  51  Week.  Rep.  403,  88  L.  T.  N.  S. 
246. 

Ademption. 

Presumption  that  gift  by  testator  was  in- 
tended as  ademption  of  general  legacy 
to  donee,  see  Evidence,  234. 

Parol  evidence  as  to  intent  to  adeem  legacy, 
see   Evidence,   974. 

Sufficiency  of  proof  of,  see  Evidencb:,  2290. 

Power  of  servitor  of  incompetent  to  adeem 
legacies,  see  Incompetent  Persons,  32. 

398.  Delivery  by  testatos  in  his  lifetime 
of  specific  pro{)erty  bequeathed  by  his  will 
to  the  legatee  has  the  same  efi'ect  as  an 
ademption.  Gardner  v.  McNeal,  40:  553, 
82  Atl.  988,  117  Md.  27. 

399.  Where  a  testator  conveys  to  anoth- 
er specific  property  devised  or  bequeathed, 
and  does  not  afterwards  become  possessed 
of  the  same,  and  the  will  contains  no  pro- 
vision for  such  contingency,  the  devise  or 
legacy  is  adeemed,  and  such  legal  result 
cannot  be  obviated  by  extrinsic  evidence 
tending  to  show  that  the  testator  did  not 
so  intend  it.  Lang  v.  Vauglin,  40:542, 
74  S.  E.   270,  137  Ga.  67L        (Annotated) 

400.  A  bequest  of  corporate  stock  is 
adeemed  by  its  sale  by  testator  or  his  agent, 
whose  acts  are  ratified,  and  the  investment 
of  the  proceeds  in  other  stock,  and  the  new- 
ly purchased  stock  cannot  be  substituted 
for  the  former  to  answer  the  bequest.  Gard- 
ner V.  McNeal,  40:  553,  82  Atl.  988,  117  Md. 
27.  (Annotated) 

401.  A  bequest  of  a  certain  number  of 
shares  of  stock  of  a  kind  of  which  testator 
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owns  a  large  number  is  a  general  legacy, 
and  not  adeemed  by  a  substitution,  during 
testator's  lifetime,  of  other  stock  for  that 
owned  at  the  execution  of  the  will.  Re  Sny- 
der, 11:  49,  66  Atl.  157,  217  Pa.  71. 

(Annotated) 

402.  The  exception  in  a  bequest  of  stocks 
and  all  money  remaining  in  bank  except  a 
specified  sum,  wliich  is  bequeathed  to  an- 
other, is  demonstrative,  and  therefore  is 
not  adeemed  by  the  withdrawal  by  testa- 
tor of  the  bank  deposit.  Gardner  v.  Mc- 
Neal, 40:  553,  82  Atl.  »88,  117  Md.  27. 

403.  A  bequest  by  a  woman  of  all  money 
which  maj-  become  due  from  insurance  upon 
her  husband's  life  at  the  time  it  shall  be 
actually  collected  and  received  by  her  exec- 
utors 18  specific,  and  adeemed  by  the  collec- 
tion of  the  fund  by  the  testatrix  and  her 
commingling  it  with  her  other  funds.  Nusiy 
V.  Curtiss,  7:  592,  85  Pac.  846,  36  Colo.  464. 

(Annotated) 

404.  A  bequest  of  insurance  policies  whicii 
testator  holds  on  another's  life  as  security 
for  a  debt  is  adeemed  by  collection  of  the 
policies  by  testator  and  investment  of  the 
proceeds  in  other  securities,  upon  death  of 
the  insured  within  his  lifetime.  Re  Pruner, 
40:  561,  70  Atl.  1000,  222  Pa.  179. 

(Annotated) 

405.  The  proceeds  of  land  for  which  testa- 
tor has  given  a  bond  for  title  after  the  ex- 
ecution of  his  will  pass  as  personalty  un- 
der the  residuary  clause,  and  not  under  a 
clause  disposing  of  real  estate,  although, 
after  testator's  death,  suit  is  brought  to 
foreclose  the  contract,'  which  is  settled  by 
the  vendees  taking  title  and  paying  the  pur- 
chase money.  Re  Bernhard,  12:  1029,  112 
N.  W.  86,  134  Iowa,  603. 

Abatement;  dedncti«n;  contribution. 
In  case  of  election  against  will,  see  supra, 

III.  i. 
Conflict  of  laws  as  to,  in  case  of  after  born 

child,  see  Conflict  of  Laws,  130. 

406.  The  principle  by  which  a  legacy 
given  in  satisfaction  of  dower  is  entitled 
to  priority  over  other  legacies  of  the  same 
clasa,  and  does  not  abate  in  case  of  defi- 
ciency of  assets,  is  not  applicable  to  the 
case  of  a  legacy  given  in  satisfaction  of  an 
ascertained  debt.  Re  Wedmore.  2  B.  R.  C. 
502,  [1907]  2  Ch.  277.  Also  Reported  in 
76  L.  J.  Ch.  N.  S.  486,  97  L.  T.  N.  S.  26, 
23   Times   L.   R.   547.  (Annotated) 

407.  Specific  devises  of  land  do  not  share 
with  specific  bequests  of  personalty,  in  con- 
tribution towards  payment  of  the  debts  of 
the  estate,  wherq  the  statutes  plainly  indi- 
cate that  the  land  is  to  staiul  charged  only 
for  such  debts  as  the  personalty  may  not 
be  sufiicient  to  pay.  Gordon  v.  James,  i: 
461,  39  So.  18,  86  Miss.  719.       (Annotated) 

408.  A  testamentary  provision  by  which 
testator  forgave  his  children  "all  debts  and 
sums  of  money  which  may  be  due  from 
them  respectively  to  me  at  my  death,  and 
not  secured  by  bond,  draft,  bill,  note,  or 
other  security,"  amounts  to  a  specific  leg- 
acy which  is  not  liable  to  abatement.  Re 
Wedmore,  2  B.  R.  C.  502,  [1907]  2  Ch.  277. 
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Also  Reported  in  76  L.  J.  Ch.  N.  S.  486,  97 
L.  T.  N.  S.  26,  23  Times  L.  R.  547. 

400.  If  the  fund  out  of  which  a  demon- 
strative legacy  is  to  be  paid  is  ample  to  sat- 
isfy it,  it  will  stand  on  the  same  footing  a^ 
specific  legacies,  with  respect  to  abatement 
in  case  the  residue  of  the  estate  is  not  suf- 
ficient to  pay  the  debts.  O'Day  v.  O'Day, 
4:  922,  91  S.  W.  921,  1«3  Mo.  62. 

(Annotated) 

410.  Where  a  testator  directs  the  pay- 
ment of  his  debts,  and  then  makes  specific 
devises  and  bequests  among  the  natural  sub- 
jects of  his  bounty,  undertaking  to  make 
them  as  equal  as  practicable,  the  court 
should  not,  in  case  the  estate  proves  insuf- 
ficient to  pay  the  debts  and  satisfy  the  de- 
vises and  bequests  in  full,  make  a  distinc- 
tion between  the  recipients  of  testator's 
bounty,  but  all  should  be  required  to  con- 
tribute ratably  so  as  to  preserve  the  equal- 
ity. O'Day  V.  O'Day,  4:  922,  91  S.  W.  921, 
193  Mo.  62. 

411.  The  obligation  of  one  who  has  elected 
to  take  against  a  will  which  assumes  to  dis- 
pose of  property  to  which  he  is  otherwise 
entitled,  to  make  comi>€nsation  to  the  ex- 
tent of  other  benefits  received  under  the  will 
to  persons  disappointed  by  the  election,  is 
not  affected  by  the  circumstances  that  such 
persons  also  elected  to  take  certain  prop- 
erty against  the  will.  Re  Booth,  3  B.  R. 
C.  523,  [1906]  2  Ch.  321.  Also  Reported 
in  75  L.  J.  Ch.  N.  S.  610,  95  L.  T.  N.  S. 
524. 

412.  Compensation  received  by  one  elect- 
ing to  take  property  of  which  the  will  at- 
tempts to  dispose,  against  the  will,  from 
others  by  whose  election  to  take  against  the 
will  a  provision  therein  made  for  him  has 
been  defeated,  must  be  included  in  the  bene- 
fits received  by  him  under  the  will  for  the 
purpose  of  determining  the  extent  to  which 
he  himself  is  liable  to  compensate  other 
legatees  disappointed  by  his  own  election. 
Re  Booth,  3  B.  R.  C.  523,  []906]  2  Ch.  .321. 
Also  Reported  in  76  L.  J.  Ch.  N.  S.  610,  95 
L.  T.  N.  S.  524. 

413.  Other  devisees  must  contribute  to 
make  up  the  loss  in  a  devise  caused  by  the 
widow's  election  to  take  against  the  will, 
where  the  widow,  by  such  election,  renoun- 
ces nothing,  especially  where  the  bequest 
to  such  other  devisees  is  clearly  subsidiary 
to  such  defeated  devise.  Pittman  v.  Pitt- 
man,  27:  602,  107  Pac.  235,  81   Kan.  64.S. 

414.  One  of  three  children  of  a  testator 
who  has  directed  the  land  left  at  his  death 
to  be  equally  divided  between  the  three 
cannot  require  the  other  two,  who  have  re- 
ceived deeds  from  testator  in  his  lifetime 
to  parcels  of  his  land,  and  who  required  the 
widow  to  take  her  dower  all  out  of  the 
tract  so  devised,  to  relieve  him  from  con- 
tribution to  the  satisfaction  of  the  portion 
of  the  dower  out  of  the  tract  devised  which 
is  in  lieu  of  that  issuing  from  the  part 
deeded  to  them.  Rice  v.  Rice,  34:  917,  125 
N.  W.  826,  147  Iowa,  1. 

General    or    ipecifio    leeacles. 

See  also  supra,  392,  402,  403,  407-410. 

415.  A  bequest  of  "my  railroad  stock" 
Dicest  1-52  L.R.A.(N.S.) 


is  specific.     Gardner  v.  McNeal,  40:  553,  82 
Atl.  988,  117  Md.  27. 

41(5.  A  Ix'rjiiest  of  a  certain  amount,  with 
power  to  select  all  or  any  part  of  it  in  notes 
belonging  to  the  testator,  becomes,  upon  the 
exercise  of  the  power  of  selection,  specific. 
O'Day  V.  O'Day,  4:  922,  91  S.  W.  921,  193 
Mo.  62. 

417.  A  provision  after  a  bequest  of  life 
insurance  policies  which  testator  holds  on 
another's  life  as  security  for  his  debt,  that 
legatee  "pay  the  premiums  on  tlie  same  till 
they  mature,"  does  not  destroy  the  specific 
character  of  the  legacy.  Re  Pruner,  40: 
561,  70  Atl.  1000,  222  Pa.  179. 
Renunciation. 

Effect  of  renunciation  of  rights  under  will 
in  favor  of  other  legal  rights,  see  supra, 
III.  i. 

See  also  supra,  345. 

418.  A  written  renunciation  of  a  devise  of 
an  interest  in  real  estate,  made  the  day  the 
will  is  admitted  to  probate,  defeats  a  levy 
upon  the  property  under  execution  against 
the  devisee.  Bradford  v.  Calhoun,  19:  595, 
lOf  S.  W.  502,  120  Tenn.  53.     (Annotated) 

IV.  Suit  to  construe  or  reform. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Retaining  suit  for  other  relief  other  than 
that  asked  for,  see  Equity,  116. 

Sufficiency  of  decree  in  suit  to  construe 
will,  see  Judgment,  34. 

Conclusiveness  of  judgment  construing  will, 
see  Judgment,  251. 

Parties  defendant,  see  PARTiEa,  172,  174. 

Right  of  executrix  of  beneficiary  under  will 
to  maintain  bill  to  review  decree  in 
action  for  construction,  see  Review,  1. 


WILSON  ACT. 

See  Commerce,.  126-128. 


WIND. 

As  act  of  God,  see  Carriers,  209. 

Recovery  for  destruction  of  insured  prop- 
erty caused  by,  see  Insurance,  684, 
685. 

Liability  for  injury  to  employee  through 
blowing  of  box  on  track  by  unusual 
wind,  see  Master  and  Servant,  390. 


W^INDING   UP. 


Of  loan  association,  see  Building  and  Loak 

ASSOCIATIOX.S.    VII. 

Of  corporation  generally,  see  Corporations, 

V. 
Of   foreign   corporation,   see   Corporations, 

VIL  d. 
Of  insurance  company,  see  Insuranck,  I.  e. 
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Contributory    negligence    in    failng    to   dis- 
cover defects  in,  see  N£aLiGKNC£,  252. 


WINDOAV   FRONT. 


As  fixture,  see  Fixtukes,  16. 

Injury  to  passenger  by  fall  of.  see  Cabbicbs, 
203,  332,  333;  Trial,  1051. 

Injury  to  passengers  by  leaving  windows 
open,  see  Carriers,  220. 

Right  to  open  in  party  wall,  see  Injunc- 
tion, 29 ;   Party  Wall,  14. 

Breaking  of  glass  in,  injuring  employee,  see 
Master  and  Servant,  324. 

Negligence  in  breaking  of,  see  Negligence, 
28. 


♦  •» 


WINDOVT  SHADES. 

As  fixtures,  see  Fixtures,  19. 

^-t-^ — 

^VIRES. 

Ejectment  to  secure  removal  of,  see  Eject- 
ment,  1,  17. 

Electric    wires   generally,    see   Elex^tricity. 

As  additional  burden  on  street,  see  Eminent 
Domain.  291-296. 

In  streets  generally,  see  Highways,  53-65. 

Conduits  for,,  underneath  highway,  see 
Highways,  55-57. 

Injury  to  trees  by  stringing  of,  in  highway, 
see  Highways,  114-119. 

Liability  for  injury  by,  in  street,  see  High- 
ways, 215,  274-276. 


WITHDRAW^AI* 


Of  improper  evidence,  effect,  see  Appbiai,  and 

Error,  1186,  1188,  1189. 
From   arbitration,  see  Arbitration,  4-6. 
Of  bid  at  auction,  see  Auction,  2. 
From    building    and    loan    association,    see 

Building     and     Loan     Associations, 

VI. 
Of  offer  of  compromise,  see  Compromise  and 

Settlement,  9. 
Of  offer  or  option,  generally!,  see  Contracts, 

188-192. 
Of  pleading,  see  Cbiminal  Law,   151-153; 

Pleading,  I.  r. 
Of  name  from  petition  for  construction  of 

drainage      ditch,      see      Drains      and 

Sewers,   7. 
Of  resignation  from  office,  see  Officers,  50, 

5L 
Of  juror,  see  Trial,  I.  e. 
Of  instruction,  see  Trial,  811. 
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W^ITHHOIJJING   EVIDENCE. 

Presumptions  from,  see  Evidence,  II.  e,  & 

♦  *» 

"WITHOUT    RECOURSE. 

Indorsement    of    note    "without    recourse," 
see  Bills  and  Notes,  92. 


^VITNESSES. 


//. 


Ill 


In  general;  competency,  1—66. 

a.  In  general,  1—20. 

b.  Husband  or  wife,  21—38. 

c.  Effect  of  death,   39—66. 
Examination,    67—138. 

a.  In  general,  67—75. 

b.  Cross-examination,   76—121. 

c.  Privilege,    122-138. 
Impeaching;      discrediting;      cor- 

rohorating,   139— 203. 
IV.  Credibility,   204^208. 
V.  Fees,  209—213. 

Review  of  discretionary  rulings  as  to,  see 
Appeal  and  Error,  VII.  i,  4. 

First  raising  objection  as  to,  on  appeal,  see 
Appeal  and  Error,  VII.  j,  5. 

Prejudicial  error  in  instruction  as  to,  see 
Appeal  and  Error,  VII.  m,  4,  a,  (4). 

Prejudicial  error  in  judge's  admonition  to, 
see  Appeal  and  Error,  1467. 

Reversible  error  in  remarks  of  trial  judge 
as  to,  see  Appeal  and  Error,  1471. 

Error  in  excluding  from  court  room,  see 
Appeal  and  Error,   1484. 

Responsibility  for  answers  of,  see  Appeal 
and  Error,  529. 

Number  permitted  to  testify,  see  Appeal 
AND  Error,  1220. 

Duty  of  attorney  general  to  examine  at 
request  of  governor,  see  Attorney 
General,  3. 

Detention  of  passenger  as  witness  to  mis- 
demeanor on  train,  see  Carriers,   152. 

Liability  of,  for  negligently  giving  false 
evidence,  see  Case,  7. 

Statute  giving  courts  power  to  appoint  ex- 
perts, see  Constitutional  Law,  618. 

Absence  of,  as  ground  for  continuance,  see 
Continuance  and  Adjournment,  8-13. 

Error  in  refusing  continuance  to  procure 
attendance  of,  see  Appeal  and  Error, 
1179. 

Contract  of  attorney  to  pay  fees  of,  out  of 
contingent  fee,  see  Champerty  and 
Maintenance,  8. 

Validity  of  contract  with  physician  who  is 
to  serve  as,  see  Contracts,  433. 

Cost  of  taking  deposition  of,  see  Costs  and 
Fees,  4. 

Duty  of  state  to  place  on  stand  every  wit- 
ness whose  name  is  indorsed  upon  in- 
dictment,  see  Criminal  Law,   77. 

Right  of  accused  to  meet,  see  Criminal 
Law,  95-103. 

Subpoenaing  witnesses  to  testify  to  knowl- 
edge of  violation  of  anti-trust  laws,  see 
Constitutional  Law,  571. 

Right  of  accused  to  rely  upon  attendance 
of  witnesses  under  subpoena  by  state, 
see  Criminal  Law,  76. 
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Riglit  of  accused  person  to  compulsory  proc- 
ess for,  at  expense  of  county,  see  Ap- 
pejlL  and  Erbob,  611;  Ckiminal  Law, 
104-106. 

Mandamus  to  compel  production  of  papers 
by,  see  Mandajius,  24. 

Depositions,  see  Depositions. 

Discovery  by,  see  Discovebt  and  Inspec- 
tion. 

Opinions  and  conclusions  of,  see  Evidence, 
VII. 

Privileged  communications  to,  see  Evidence, 
X.  b. 

Secondary  evidence  to  show  relation  of,  to 
subject-matter  of  his  testimony,  see 
Evidence,  701, 

Admissibility  of  testimony  of,  in  former 
suit,  see  Evidence,  775-779;  X.  m. 

Right  of  jury  to  reject  testimony  of,  see 
Evidence,  2048. 

Right  of  governor  to  require  attorney  to 
examine,  see  Governor,  3. 

Validity  of  indictment  found  by  grand  jury 
without  witnesses  before  them,  see  In- 
dictment, etc.,  2. 

As  party  to  suit  so  as  to  be  bound  by  judg- 
ment, see  Judgment,  248. 

Privilege  of,  with  respect  to  defamatory 
statements,  see  Libel  and  Slandeb, 
127-129. 

New  trial  to  permit  correction  of  misstate- 
ments by,  see  New  Trial,  7. 

Refusal  to  enforce  formal  rules  for  ques- 
tioning as  ground  for  new  trial,  see 
New  Trial,  15. 

Failure  of  witness  to  attend  court  because 
of  sickness  as  ground  for  new  trial, 
see  New  Trial,  8. 

Perjury  by,  see  Perjubt. 

Remedy  of  witness  refusing  to  obey  invalid 
subpoena,  see  Prohibition,  7. 

Restricting  testimony  of  Kiefendant  oflFering 
himself  as  witness,  see  Trial,  37. 

Who  may  object  to  irresponsiveness  of  an- 
swer, see  Trial,  76. 

Question  whether  witness  is  an  accomplice, 
see  Trial,  266,  267. 

Binding  effect  on  plaintiflF  of  admissions  by 
hostile  witness,  see  Trial,  620. 

Comment  by  prosecuting  attorney  on  fail- 
ure to  call  witness,  see  Trial,  72,  74. 

Instructions  assuming  witness  was  accom- 
plice, see  Tbial,  1066. 

Proof  of  will  by  attesting  witnesses,  see 
Wills,  94,  95,  99. 

Exemption  from  arrest,  see  Wbit  and  Proc- 
ess, 76. 

Exemption  from  service  of  process,  see 
Wbit  and  Process,  78-87. 

Adding  name  of  witness  to  signatures  to 
obligation,  see  Alteration  of  Instru- 
ments, 3,  4. 

Necessity  of  witnesses  to  orders  for  trans- 
fers of  money  by  depositors  in  savings 
bank,  see  Banks,  236. 

To  deed,  see  Deeds,  4. 

Attestation  of  will,  see  Wills,  I.  b. 

Validity  of  bequest  to  attesting  witness,  see 
Wills,  178-180. 

Right  of  attesting  witness  to  take  under 
will,  see  Wills,  178-180. 
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/.  In  general;  compclency. 

a.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

Sufficiency  of  objection  to  raise  question  of 
qualification  of,  see  Appeal  and  Eb- 
bob,  317. 

Review  oi  discretion  as  to  procuring  at- 
tendance of  witnesses,  see  Appeal  and 
Error,  611. 

Discretion  as  to  competency  of  expert  wit- 
ness, see  Appeial  and  Error,  012-617. 

Estoppel  to  question  correctness  of  ruling 
holding  witness  ineompLtent,  see  Ap- 
peal AND  Erkob,  54!). 

Of  expert  witness,  see  Evidence,  VII. 

Privileged  communications,  see  Evidence, 
X.  b. 

Presumption  as  to  competency,  see  Evi- 
dence, 650. 

To  testify  as  to  general  reputation,  see 
Evidence,  1556: 

Issue  joined  for  purpose  of  raising  ques- 
tion of  competency  of  witness  as  ques- 
tion of  fact  for  court,  see  Ibial,  268. 

On  probate  of  will,  see  Wills,  97,  98. 

See  also  infra,  159. 

1.  A  subpoena  summoning  a  witness  to 
give  evidence  concerning  the  commission  of 
crime  is  insufficient  which  does  not  name 
or  describe  anyone  who  is  accused  of  the 
crime,  or  state  whether  or  not  one  has  been 
committed.  People  ex  j"el.  Livingston  v. 
Wyatt,  lo:  159,  79  N.  E.  330,  186  N.  Y.  383. 

2.  In  a  suit  to  recover  damages  for  per- 
sonal injuries,  where  witnesses  are  put  un- 
der the  rule  and  excluded  from  hearing  the 
testimony,  there  is  no  error  in  refusing  to 
allow  a  physician  summoned  as  a  witness 
by  the  defendant,  to  hear  the  plaintiff's  tes- 
timony so  that  he  may  be  used  as  an  expert 
witness  in  regard  thereto,  since  the  proper 
practice  is  to  examine  an  expert  witness  by 
propounding  hypothetical  questions  adjust- 
ed to  the  evidence  in  the  case  or  some  of  it. 
Atlantic  &  B.  R.  Co.  v.  Johnson,  11:  11 19, 
56  S.  E.  482,  127  Ga.  392. 

3.  One  is  not  disqualified  as  a  witness 
because  he  gained  his  information  by  "cut- 
ting in"  on  a  telephone  over  which  others 
were  conversing,  and  who  was  therefore 
an  eavesdropper.  De  Lore  v.  Smith,  49: 
555,  136  Pac.  13,  67  Or.  304. 

4.  A  witness  to  the  character  of  an  ac- 
cused person  cannot  be  excluded  because  he 
is  related  to  a  member  of  the  jury.  People 
V.  Wilson,  41:  216,  137  N.  W.  92,  170  Mich. 
669. 

5.  Upon  a  prosecution  for  selling  liquor 
to  a  person  of  Indian  blood,  the  latter  is 
competent  to  testify  as  to  the  nationality 
of  his  parents.  State  v.  Rackich,  37:  760, 
119  Pac.  843,  66  Wash.  390. 

6.  To  permit  a  witness  to  testify  as  to 
the  local  meaning  of  language  charged  to  be 
slanderous,  he  must  show  that  it  has  a 
peculiar  meaning,  and  the  means  and  ex- 
tent   of    his    knowledge    upon    the    subject. 
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Brinsfield   v.   Howeth,   24:  583,   68   Atl.   566, 
107  Md.  278. 

7.  A  witness  is  not  disqualified  from 
testifying  to  the  general  reputation  of  a  per- 
son as  to  certain  traits  of  character  by  the 
fact  that  he  has  nev(M-  lieaiil  anyone  say 
anything  upon  the  subject.  People  v.  Van 
Gaasbeck,  22:  650,  82  N.  E.  718,  189  N. 
Y.  408. 

8.  That  the  house  of  accused  is  "some 
few  miles  distant"  from  the  city  where 
witness  lives  and  where  accused  had  worked 
up  to  within  five  or  six  years  before  trial 
does  not,  as  matter  of  law,  disqualify  the 
witness  from  testifying  as  to  the  community 
reputation  of  the  accused.  People  v.  Van 
Gaasbeck,  22:  650,  82  N.  E.  718,  189  N.  Y. 
408. 

Interest   of   witness. 

Interest  as   afl'ecting  credibility,   see  infra, 

208. 
Discretion   as   to   competency    of    interested 

witness,  see  Appeal  a>"d  Error,  617. 
Right  of  witness  to  testify  as  to  his  intent 

or  motive,  see  Evidence,  XI.  e. 
Evidence  to  show  interest  of,  see  Evidence, 

1683. 
Determining  competency  of  interested  wit- 
ness, see  Statutes,  278. 
Comment    on    interest    of,    by    counsel    in 

argument,  see  Trial,  58. 
Question  for  jury  as  to,  see  Trial,  268. 
Right   of   attesting    witness   to   take   under 

will,  see  Wills,  178-180. 
See  also  infra,  59-06,  98. 

9.  A  party  acting  as  his  own  attorney 
may  testify  as  a  witness  in  the  case.  Kae- 
ser  v.  Bloomer,  49:  422,  82  Atl.  112,  85  Conn. 
209.  ( Annotated ) 

10.  In  aru  action  for  damages  for  the 
destruction  by  fire  of  a  barn,  granary,  and 
personal  property,  the  owner  is  prima  facie 
disqualified  to  testify  to  the  value  of  his 
property.  Hawkins  v.  Collins,  36:  194,  131 
N.  W.  187,  89  Neb.  140. 

11.  The  possible  interest  of  a  prospective 
heir  of  a  living  person  is  not  sulficient  to 
disqualify  him  as  a  witness  in  a  proceed- 
ing to  settle  the  rights  of  heirs  of  one 
claimed  to  be  the  wife  of  such  person  to 
share  in  the  community  property  after  her 
death.  Sloan  v.  West,  17:  960,  96  Pac.  684, 
50  Wash.  86. 

12.  Where  the  acts  of  one  filing  an  addi- 
tion to  a  municipality  manifest  an  intent 
to  dedicate  to  public  use  streets  shown  on 
the  plat,  he  will  not  be  permitted  to  testify 
that  he  did  not  intend  to  make  the  dedica- 
ion.  Los  Angeles  v.  McCollum,  23:  378,  103 
Pac.    914,    156    Cal.    148.  (Annotated) 

13.  Upon  the  question  whether  or  not  a 
buyer  has  received  and  accepted  the  goods 
so  as  to  comply  with  the  statute  of  frauds 
in  paying  the  freight  and  reshipping  them, 
he  may  be  allowed  to  testify  as  to  his  in- 
tent. Jarrell  v.  Young,  Smyth,  Field  Co. 
23:  367,  66  Atl.  50,  105  Md.  280. 

(Annotated) 
Kaow^ledge  of  meaning  of  oath. 

14.  An  adult  citizen  of  the  Empire  of 
Japan  is  prima  facie  competent  to  take  an 
Digest   1-52  L.R.A.(N.S.) 


oath  and  testify  in  a  criminal  prosecution; 
and  if  the  defendant  conceives  that  such  a 
witness  does  not  understand,  or  will  not 
give  heed  to,  the  oath  administered,  he  must 
at  his  peril  interrogate  the  witness  before 
he  is  sworn,  or  prove  his  incompetency  by 
other  relevant  evidence.  Pumphrey  v.  State, 
23:  1023,  122  N.  W.  19,  84  Neb.  636. 

(Annotated) 
Infant. 

Review    of   discretion   as  to  competency   of 
child,  see  Appeal  and  Error,  612. 

15.  Children  who  show  sufficient  capacity 
to  understand  and  comprehend  the  nature 
of  an  oath  are  competent  witnesses.  Deputy 
V.  Kimmell,  51:  989,  80  S.  E.  919,  73  W.  Va. 
595. 

16.  The  law  fixes  no  precise  age  within 
which  children  are  absolutely  excluded  from 
giving  evidence.  State  v.  ToUa  (N.  J.  Err. 
&  App.)  3:  523,  62  Atl.  675,  72  N.  J.  L.  615. 

17  Upon  the  trial  of  one  accused  of 
crime  there  is  no  error  in  the  admission  of 
testimony  of  a  child  expressly  pointing  out 
the  accused  as  the  person  she  had  previously 
described.  State  v.  Findling,  49:  449,  144 
N  <V.  142,  123  Minn.  413. 
Soundness    of    mind. 

Conclusiveness  of  findings  on  inquisition  of 
lunancy  as  to  competency  at  later  per- 
iod, see  Incompetent  Persons,  4. 
Persons    convicted    of    crime. 
Presumption   as   to   pardon   of   witness,   see 
Appeal  and  Error,  437. 

18.  A  full  pardon  of  a  convict  restores 
his  capacity  as  a  witness.  Thompson  v. 
United  States,  47:  206,  202  Fed.  401.  120 
C.  C.  A.  575.  (Annotated) 
Juror. 

19.  In  an  action  for  the  death  of  a  pas- 
senger through  the  negligent  maintenance 
of  a  trestle,  jurors  who  inspected  the  trestle 
under  direction  of  the  court  during  the  trial 
of  another  action  growing  out  of  the  same 
accident,  some  time  after  the  accident  oc- 
curred, may  testify  as  to  the  condition  of 
the  timber  seen  by  them.  Hull  v.  Seaboard 
Air  Line  R.  Co.  10:  1213,  57  S.  E.  28,  76 
S.  C.  278., 

Indorsing    names    on    information    or 
indictment. 

20.  It  is  not  error  to  permit  a  witness 
whose  name  was  not  indorsed  on  the  in- 
dictment to  testify  for  the  state  in  a  crim- 
inal case.  State  v.  Henderson,  17:  iioo,  110 
S.  W.  1078,  212  Mo.  208. 


6.  Husband  or  tvife. 


(See  also  same  heading  in  Digest  LJR,.A. 
1-10.) 

Confidential  nature  of  communications  be- 
tween, see  Evidence,  1307-1318,  1321, 
1339,  1341. 

Waiver  of  privilege  as  to  confidential  com- 
munications between  husband  and  wife 
by  calling  one  spouse  as  witness  for  the 
other,  see  Evidence,  1321. 
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Admissibility  against  husband  of  conversa- 
tion between  his  wife  and  another  per- 
son, see  Evidence,  1398,  1403. 

See  also,  infra,  46-48. 

21.  At  the  common  law  neither  the  hus- 
band nor  wife  could  be  witnesses  for  or 
against  each  other,  except  in  case  of  neces- 
sity, as  where  the  offense  is  directly 
against  the  person  of  the  wife.  Ex  parte 
Beville,  27:  273,  50  So.  685,  58  Fla.   170. 

22.  At  common  law  no  distinction  ex- 
ists between  the  incompetency  of  one 
spouse  to  testify  for  or  against  the  other 
as  a  matter  of  disability,  and  incompetency 
as  a  matter  of  privilege.  Ex  parte  Beville, 
27:  273,  50   So.   685,  58   Fla.   170. 

23.  Both  husband  and  wife  are  made 
competent  and  compellable  witnesses 
against  each  other  in  criminal  cases  by  a 
statute  providing  that  the  law  relating  to 
the  competency  of  witnesses  in  civil  cases 
shall  obtain  in  criminal  cases,  where  the 
statute  as  to  civil  suits  provides  that 
neither  the  husband  nor  the  wife  shall  be 
excluded  as  witnesses  where  either  is  an 
interested  party  to  the  suit  pending.  *Ex 
parte  Beville,  27:  273,  50  So.  685,  58  Fla. 
170. 

24.  The  competency  of  a  wife  as  a  wit- 
ness in  an  action  in  wjiich  her  husband  is 
a  party  depends  upon  the  relationship  at 
the  time  of  the  trial;  and  where  such  rela- 
tionship exists  at  that  time,  she  is  incom- 
petent, although  the  transaction  in  respect 
to  which  her  testimony  was  sought  to  be 
introduced  occurred  before  marriage.  Sands 
v.  David  Bradley  &  Co.  45:  396,  129  Pac. 
732,   36    Okla.    649.  (Annotated) 

25.  The  rule  precluding  a  husband  or 
wife  from  being  a  witness  for  or  against 
each  other,  or  from  disclosing  confidential 
communications,  contemplates  the  existence 
of  a  valid  marriage.  Oborn  v.  State,  31: 
966,   126  N.  W.  737,  143  Wis.  249. 

26.  A  man  who  sells  property  as  agent 
for  his  wife  is  a  competent  witness  in  an 
action  to  enforce  a  provision  in  the  con- 
tract requiring  the  purchaser  to  redeem 
bonds  given  in  part  payment  therefor.  Rose 
v.  Monarch,  42:  660,  150  S.  W.  56,  150  Ky. 
129. 

27.  A  woman  is  a  competent  witness  in 
an  action  under  the  civil  damage  act  against 
one  who  sold  intoxicating  liquor  to  ber 
husband  after  notice  not  to  do  so,  to  show 
his  acts  and  conduct  towards  her  during 
times  of  intoxication  through  liquor  sold 
him  by  defendant.  Fleming  v.  Gemein,  39: 
315,   134   N.   W.   969,   168  Mich.   541. 

(Annotated) 

28.  A  married  woman,  relatrix  in  a  bas- 
tardy proceeding,  is  competent  to  testify  to 
the  nonaccess  of  her  husband  at  the  time  of 
conception,  under  a  statute  making  her  a 
competent  witness  in  such  a  proceeding. 
Evans  v.  State  ex  rel.  Freeman,  2:  619,  74 
N.  E.  244,  75  N.  E.  651,  165  Ind.  369. 

( Annotated ) 

29.  The  mother  of  a  child  killed  by  an- 
other's negligence  is  not  prevented  from  tes- 
tifying, in  an  action  brought  by  her  husband 
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as  administrator  of  the  child's  estate  to  re- 
cover for  its  death,  by  a  statute  limiting 
her  right  to  testify  in  behalf  of  her  husband, 
since  she  has  an  interest  in  the  action,  and 
may  testify  for  herself.  Mitchell  v.  Brady, 
13:  751,  99  S.  W.  266,  124  Ky.  411. 

30.  A  woman  is  not  precluded  from  tes- 
tifying in  an  action  by  her  husband  for  a 
rape  committed  on  her  by  a  statute  making 
her  incompetent  to  testify  in  an  action  in- 
stituted by  the  husband  in  consequence  of 
her  adultery.  Hirdes  v.  Cross,  52:  373,  146 
N.  W.  646,  180  Mich.  321. 

31.  A  wife  is  not  a  competent  witness 
against  her  husband  in  a  prosecution  for 
crime.  State  v.  Woodrow,  2:  862,  52  S.  E. 
545,   58   W.   Va.   527.  (Annotated) 

32.  A  wife  is  not  a  competent  witness 
to  testify  on  behalf  of  the  state,  and  against 
her  husband,  on  the  trial  of  the  latter  upon 
an  indictment  under  a  statute,  for  unlaw- 
fully neglecting  and  refusing  to  provide  for 
his  minor  children.  State  v.  Orth,  22:  240, 
86  N.  E.  476,  79  Ohio  St.  130.     (Annotated) 

33.  A  wife  is  not  a  competent  witness 
against  her  husband  in  a  prosecution 
against  him  for  the  murder  of  his  infant 
child,  of  the  age  of  fourteen  months,  though 
the  same  pistol  ball  killed  the  child  and 
wounded  the  wife  while  the  child  was  in 
her  arms.  State  v.  Woodrow,  2:  862,  52  S. 
E.  545,  58   W.  Va.  527.  (Annotated) 

34.  Upon  a  prosecution  for  statutory 
rape  upon  a  member  of  the  defendant's 
household,  it  is  error  to  exclude  the  testi- 
mony of  the  defendant's  wife  as  to  why 
she  had  not  taken  the  prosecutrix  with  her 
upon  a  visit,  where  the  theory  of  the  state 
is  that  the  defendant  kept  the  prosecutrix 
at  home  in  order  to  ravish  her.  State  v. 
Apley,  48:  269,  141  N.  W.  740,  26  N.  D. 
298. 

35.  The  rule  forbidding  a  woman  to  tes- 
tify against  her  husband  does  not  prevent 
evidence  of  the  result  of  a  physician's  ex- 
amination of  her  person  to  be  given  in  a 
prosecution  against  him  for  perjury  in  a 
proceeding  to  secure  a  divorce  against  her 
for  malformation,  although  the  examination 
is  made  at  her  instance.  Edwards  v.  State, 
49:  563,  160  S.  W.  709,  71  Tex.  Crim.  Rep. 
417.  (Annotated) 
Crime   committed  by  one  against  the 

other. 
See  alao  supra,  21,  33. 

36.  A  provision  in  a  statute  forbidding 
a  wife  to  testify  against  her  husband,  that 
it  shall  not  apply  to  a  criminal  action,  or 
proceeding  for  a  crime  committed  by  one 
against  the  other,  does  not  operate  to  ren- 
der the  wife  a  competent  witness  in  a  pro- 
ceeding against  him  for  burning  her  build- 
ings. State  V.  Kephart,  a6:  1123,  106  Pac. 
165,   56   Wash.  561. 

37.  The  forgery  by  a  man  of  his  wife's 
name  to  an  instrument  purporting  to  im- 
pose upon  her  a  pecuniary  liability  is  not 
a  crime  against  her  within  the  meaning  of 
a  statute  permitting  her  to  be  a  witness 
against  him  in  case  of  crimes  so  committed. 
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Molyneux  v.   Willcoekson,  41:  1213,   137   N. 
W.   1010,    157    Iowa,    3!».  (Annotated) 

38.  The  marriage  of  a  man  to  a  woman 
prevents  her  appearing  as  a  witness  against 
him  in  a  prosecution  for  unlawfully  and 
carnally  knowing  her  prior  thereto,  con- 
trary to  the  provisions  of  the  statute,  even 
though  the  marriage  was  entered  into  by 
him  for  the  express  purpose  of  shielding 
himself  from  prosecution  for  the  ollense. 
Norman  v.  State,  45:  399,  155  S.  W.  135, 
177  Tenn.  340. 

c.  Effect  of  death. 

(See   also   same   heading   in  Digest    L.R.A. 
1-10.) 

39.  A  statute  forbidding  testimony  in  a 
controversy  with  personal  representatives  of 
a  decedent,  as  to  matters  which  must  have 
been  equally  within  the  knowledge  of  the 
deceased  person,  does  not  prevent  his  per- 
sonal representative  from  testifying  as  to 
sucli  matters  in  behalf  of  the  estate  in  a 
controversy  over  the  right  to  possession  of 
personal  property  alleged  to  have  belonged 
to  him.  Freda  v.  Tisehbein,  49:  700,  140  N. 
VV.  502,  174  Mich.  391. 

40.  A  statute  forbidding  evidence  of 
transactions  with  a  person  since  deceased 
does  not  operate  to  prevent  liis  adminis- 
trator, in  a  suit  on  notes  held  by  decedent 
against  persons  still  living,  from  testifying 
as  to  his  knowledge  of  decedent's  accounts 
during  his  lifetime,  since  the  statutory  dis- 
qualilication  is  only  against  the  persons 
suing  or  defending  adversely  to  the  ad- 
ministrator. Bailey  v.  Robison,  42:  305,  91 
N.   E.  98,  244   111.   IG.  (Annotated) 

41.  In  a  suit  by  the  personal  represen- 
tative of  a  deceased  person  against  two  per- 
sons, to  recover  certain  described  lands,  it 
being  alleged  tliat  one  of  the  defendants 
was  in  possession  of  the  land  and  tlie  otlier 
claimed  title  to  the  same,  and  it  appearing 
that  the  person  asserting  title  to  the  land 
did  so  on  the  ground  that  the  plaintiff's 
decedent  had,  during  his  life,  executed  a 
bond  for  title  to  the  defendant  claiming 
title,  and  that  the  latter  had  paid  off  tiie 
note  representing  tlie  purchase  price  of  the 
land,  it  was  not  competent  for  the  defend- 
ant in  possession  of  the  land,  to  testify 
that,  during  the  lifetime  of  the  plaintiff's 
decedent,  the  witness  had  seen  the  note 
representing  the  purchase  money  in  the  pos- 
session of  the  otiier  defendant,  who  claimed 
title  to  the  land  under  the  bond  for  title, 
with  all  the  purcliase  money  paid,  as  this 
is  indirectly  testifying  to  a  transaction  be- 
tween a  party  and  a  deceased  person,  and 
is  in  favor  of  the  partv  offering  to  testify. 
Wall  V.  Wall,  45:  583,  77  S.  E.  19,  139  Ga. 
270.  (Annotated) 

42.  The  statute  forbidding  evidence  of 
transactions  with  persons  since  deceased, 
applies  to  evidence  by  the  maker  of  a  prom- 
issory note,  in  an  action  to  enforce  pay- 
ment in  favor  of  the  payee's  estate,  that  an 
indorsement  on  another  note  produced  by 
defendant  to  the  effect  that  it  was  given 
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in  place  of  a  former  note  alleged  to  have 
been  lost  referred  to  the  note  in  suit,  that 
an  indorsement  of  payment  in  full  on  the 
substituted  note  was  made  by  deceased,  and 
that  a  receipt  for  interest  on  a  note  referred 
to  the  note  in  suit.  Jackman  v.  Inmaa, 
22:  559,  118  N.  VV.  189,  137  Wis.  30. 

43.  One  claiming  a  life  insurance  policy 
by  parol  gift  is  competent  to  testify  in  an 
action  to  recover  tiie  proceeds  from  the 
administrator  of  the  insured  in  his  indi- 
vidual capacity.  Gledhill  v.  McCoombs, 
45:  26,  86  Atl.  247,   110  Me.  341. 

44.  The  administrator  of  one  who  took 
out  life  insurance  for  the  benefit  of  one 
having  no  insurable  interest  cannot  deprive 
the  insurer  of  the  benefit  of  the  testimony 
of  the  latter,  in  an  action  on  the  policy,  by 
making  him  a  party  thereto.  Bromley  v. 
Washington  L.  Ins.  Co.  5:  747,  92  S.  VV.  17, 
122   Ky.   402. 

45.  The  statutory  rule  that  no  party 
shall  testify  in  his  own  behalf  in  respect 
to  any  transaction  h'ad  personally  with  a 
person  since  deceased,  where  tiie  adverse 
party  is  the  heir  at  law,  next  of  kin,  or  as- 
signee of  such  deceased  person,  does  not 
apply  where  the  adverse  party  claims  as 
the  beneficiary  of  a  certificate  issued  by  a 
mutual  benefit  association  to  such  decedent, 
because  the  beneficiary  named  in  the  cer- 
tificate is  not  the  assignee  of  the  member  to 
whom  it  was  issued,  and  the  circumstance 
that  he  is  in  fact  his  heir  or  next  of  kin 
is  not  material  where  his  claim  is  not 
founded  on  that  relationship.  Savage  v. 
Modern  Woodmen  of  America,  33:  773,  113 
Pac.  802,  84  Kan.  63. 

46.  A  statute  prohibiting  evidence  of 
transactions  with  persons  since  deceased  ap- 
plies to  exclude  evidence  of  statements  by  a 
man,  since  deceased,  to  his  wife  at  the 
time  of  her  signature  of  a  deed  of  his  prop- 
erty, in  the  presence  of  one  holding  an  un- 
recorded deed  to  other  property  of  the  grant- 
or, for  the  purpose  of  estopping  him  from 
asserting  his  title  against  her.  Beechley  v. 
Beechley,  9:  955,  108  N.  W.  762,  134  Iowa, 
75. 

47.  A  man  claiming  property  as  succes- 
sor of  his  deceased  wife  is  not  competent  to 
testify  to  a  gift  of  the  property  to  her  oy 
a  person  since  deceased,  although  he  merely 
witnessed  the  transaction  without  taking 
any  part  in  it,  under  a  statute  making  a 
person  interested  in  the  event  of  an  action 
incompetent  to  testify  against  a  representa- 
tive of  a  deceased  person  concerning  a  per- 
sonal transaction  or  communication  be- 
tween the  witness  and  the  deceased  person. 
Griswold  v.  Hart,  42:  320,  98  N.  E.  918,  205 
N.  Y.  384.  (Annotated) 

48.  One  claiming  the  property  of  a  de- 
cedent as  his  common-law  wife  is  not  compe- 
tent to  testify  to  the  making  of  a  contract  of 
marriage  with  him.  Berger  v.  Kirby, 
51:  182,  153  S.  W.  1130,  105  Tex.  611. 

( Annotated ) 

49.  In  an  action  to  set  aside  a  deed  for 
fraud,  the  grantor  cannot  testify  as  to  state- 
ments made  in  the  presence  of  the  grantee 
by  his  attorney  at  the  time  of  the  execu- 
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tion  of  the  deed,  where  the  grantee  is  dead, 
under  the  statute  forbidding  the  admission 
of  evidence  of  transactions  with  a  person 
since  deceased, — especially  where  the  attor- 
ney is  dead  also.  Smith  v.  Moore,  7:  684, 
55  S.  E.  275,  142  N.  C.  277.         (Annotated) 

50.  A  statutory  provision  that  the  sec- 
tion permitting  parties  in  civil  actions  to 
be  sworn  as  witnesses  "shall  not  extend  to 
permit  testimony  to  be  given  by  any  party 
to  the  action  as  to  any  transaction  with,  or 
statement  by,  any  testator  or  intestate  rep- 
resented in  said  action,"  renders  the  sur- 
viving party  to  a  transaction  consisting  of  a 
donatio  causa  mortis  incompetent  to  testify 
that  a  closed  parcel  then  delivered  remained 
in  statu  quo  until  after  donor's  death,  and 
as  to  its  contents  when  opened,  since  such 
testimony  would  establish  by  necessary  in- 
ference its  contents  at  the  time  of  delivery, 
and  on  that  point  the  deceased,  if  living, 
could  contradict  the  survivor.  Van  Wag- 
enen  v.  Bonnot  (N.  J.  Err.  &  App.)  18:  400, 
70    Atl.    14:i.    74    N.   J.    Eq.   843. 

51.  One  is  not  precluded  from  testifying 
that  he  did  not  execute  a  deed  to  a  person 
since  deceased,  a  copy  of  which  is  found 
on  record,  in  a  suit  to  cancel  the  record, 
by  a  statute  which  provides  that  no  per- 
son having  a  pecuniary  interest  in  the  re- 
sult of  a  suit  shall  be  allowed  to  testify 
against  the  opposite  party  as  to  any  trans- 
action with  or  statement  by  a  deceased  per- 
son whose  estate  is  interested  in  the  result 
of  the  suit,  where  it  is  not  conceded  or  con- 
clusively proven  that  he  did  in  fact  execute 
the  deed  or  have  a  transaction  with  dece- 
dent. Blount  V.  Blount,  21:  755,  48  So.  581, 
158   Ala.   242.  (Annotated) 

52.  Testimony  by  plaintiff  in  an  action 
specifically  to  enforce  an  alleged  contract 
with  a  decedent  iuv  the  sale  of  land,  that  de- 
cedent promised  to  consummate  the  sale  in 
accordance  with  the  alleged  contract,  is  in- 
admissible under  a  rtatute  depriving  a  party 
to  an  action  against  heirs  or  representatives 
of  a  deceased  party  of  the  right  to  testify 
as  to  conversations  or  transactions  had  with 
deceased.  Larson  v.  Newman,  23  :  849,  121 
N.    VV.    202,    If)    N.   D.    153. 

53.  Where  it  is  alleged  that  a  deed  was 
procured  by  the  undue  influence  of  a  son 
upon  his  mother,  since  deceased,  he  may  be 
asked  whether  at  any  time  he  asked  or  re- 
quested her  to  make  such  deed,  when  the 
manifest  object  of  the  question  is  to  show 
that  he  did  not,  since  such  testimony  nega- 
tives the  existence  of  a  transaction  or  com- 
munication with  a  deceased  person.  Cob- 
lentz  V.  Putifer,  42:  298,  125  Pac.  30,  87 
Kan.  719.  (Annotated) 

54.  One  from  whom  damages  are  sought 
for  killing  another  is  not  competent  to  tes- 
tify generally  as  to  the  transaction.  Fos- 
ter V.  Shepherd,  45:  167,  101  N.  E.  411,  258 
111.  164. 

55.  That  a  guardian  suing  on  behalf  of 
his  ward  is  a  party  to  the  action  does  not 
prevent  his  testifying  as  to  contracts  with 
a  deceased  person,  if  the  ward  is  the  real 
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beneficiary  in  the  contract,  and  it  was  not 
made  with  the  guardian  as  .^siich.  Doty  v. 
Doty,  2:  713,  80  S.  W.  803,  118  Ky.  204. 

56.  Where  a  parol  contract  for  the  adop- 
tion of  a  child  is  made  by  tlie  j,'randniuther 
of  the  child,  at  the  instance  of  the  motiier, 
and  is  subsequently  ratified  and  renewed 
between  the  person  adopting  the  child  and 
the  mother,  in  an  equitable  action  by  the 
child  against  the  administrators  of  the  per- 
son contracting  to  adopt,  to  enforce  the 
agreement,  the  grandmother  and  the  mother 
are  competent  witnesses  to  prove  tiie  con- 
tract, (.'rawford  v.  Wilson,  44:  773,  78  S. 
E.  30,  139  Ga.  654. 

Agent  mr  officer  as  w^itness. 

57.  In  a  suit  by  a  corporation  against 
an  executor,  the  agent  of  the  corporation  is 
not  incompetent  to  testify  to  his  opinion  as 
to  the  genuineness  of  the  signature  of  the 
defendant's  testator,  his  opinion  being  given 
as  an  expert,  and  being  based  upon  a  com- 
parison of  the  signature  with  other  writ- 
ings proved  to  be  genuine.  Patton  v.  Bank 
of  La  Fayette,  5:  592,  53  S.  E.  664,  124  Ga. 
965. 

58.  The  officers  of  a  building  and  loan 
association  are  competent  witnesses  upon 
the  question  of  the  terms  of  a  loan  to  a 
married  woman,  although  it  was  secured 
through  her  husband,  who  has  since  de- 
ceased. Spithover  v.  Jefferson  Bldg.  &  Loan 
Asso.  26:  1 1 35,  125  S.  VV.  766,  225  Mo.  660. 
Interested    third    persons. 

59.  A  stockholder  of  a  corporation  is  an 
interested  party  to  an  action  against  the 
corporation,  within  the  meaning  of  a  stat- 
ute prohibiting  the  giving  in  evidence  by  a 
party  or  person  interested,  of  a  conversa- 
tion with  a  deceased  person.  Peterson  v. 
Merchants'  Elevator  Co.  27:  816,  126  X.  W. 
534,    111    Minn.    105.  (Annotated) 

60.  Persons  to  whom  money  has  been 
distributed  in  alleged  accordance  with  di- 
rections of  a  person  since  deceased  are  not 
interested  in  the  outcome  of  an  action 
brought  to  compel  the  person  who  made 
the  distribution  to  account  for  the  amount 
to  such  person's  estate,  so  as  to  prevent 
their  giving  testimony  of  conversations  con- 
cerning the  distribution  with  such  deceased 
person,  under  a  statute  prohibiting  persons 
interested  in  the  event  of  an  action  grow- 
ing out  of  transactions  with  a  person  since 
deceased  to  give  evidence  concerning  such 
transactions.  Mollison  v.  Rittgers.  29:  1179, 
118  N.  W.  512,  140  Iowa,  365.     (Annotated) 

61.  One  who,  in  good  faith,  assigns  a 
claim  held  by  him  against  the  estate  of  a 
decedent  for  services  rendered  the  decedent 
in  his  lifetime,  and  who  is  not  a  party 
to  the  record  in  a  suit  brought  by  his  as- 
signee on  such  claim,  against  the  executor 
of  the  estate,  is  not  disqualified  by  interest 
to  testify  in  the  case  by  reason  of  the  fact 
that  ne  accepted  the  assignee's  note  in  part 
payment  of  the  claim,  and  that  the  success 
of  such  assignee  makes  more  probable  the 
ultimate  payment  of  the  note.  Clendennin 
v.  Clancy  (N.  J.  Err.  &  App.)  42:  315,  81 
Atl.  760,  82  N.  J.  L.  418.  (Annotated) 
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62.  Tlie  maker  of  a  promissory  note 
which  lias  been  assigned  is  a  competent  wit- 
ness in  an  action  by  the  assignee  against 
the  administrator  of  the  assignor,  to  prove 
both  the  assignment  and  payment  by  him  to 
the  assignor  in  his  lifetime,  as  the  agent  of 
the  assignee.  Savre  v.  VVoodyard,  28:  388, 
66  S.  E.  320,  C6  W.  Va.  288.         (Annotated) 

63.  In  garnishment  disclosure  proceed- 
ings instituted  by  a  judgment  creditor 
against  the  executor  of  an  estate  in  which 
the  judgment  debtor  is  interested  as  legatee, 
the  latter  is  an  interested  party  within  the 
meaning  of  Minn.  Gen.  Stat.  1894,  §  5660, 
which  was  not  enacted  for  the  sole  benefit 
of  representatives  of  decedents,  and  is  pro- 
hibited from  testifying  on  behalf  of  the  ex- 
ecutor for  the  benefit  of  the  estate,  con- 
cerning conversations  had  with  the  testator 
as  to  the  application  of  the  devise  to  ex- 
tinguish a  debt  due  the  estate,  in  case  of 
the  testator's  decease  prior  to  its  payment. 
Pitzl  V.  Winter,  5:  loog,  105  N.  W.  673,  96 
Minn.  49S.  (Annotated) 

64.  That  a  guardian  is  entitled  to  com- 
pensation for  services  as  such,  and  liable 
out  of  assets  in  his  hands  for  costs  of  ac- 
tions brought  by  him  on  behalf  of  his  ward, 
does  not  prevent  his  being  a  competent  wit- 
ness for  the  ward  in  such  actions,  as  to 
transactions  with  persons,  since  deceased, 
whose  contracts  are  sought  to  be  enforced 
for  the  ward's  benefit.  Doty  v.  Doty,  2: 
713,  80  S.  W.  803,  118  Ky.  204. 

G5.  Testimony  of  children  of  a  property 
owner  present  when  securities  were  placed 
in  the  hands  of  one  of  them  to  be  distrib- 
uted among  the  children,  who  did  not  par- 
ticipate in  the  conversation,  is  not  within 
the  operation  of  a  statute  forbidding  evi 
dence  of  transactions  with  persons  since 
deceased.  Mollison  v.  Rittgera,  29:  1179, 
118  N.  W.  512,  140  Iowa,  365. 
In  w^ill  case. 

66.  A  wife  who,  in  the  absence  of  a  will, 
will  inherit  all  her  husband's  property,  is 
incompetent  to  testify  as  to  his  testamen- 
tary incapacity,  under  a  statute  providing 
that  one  cannot  testify  to  establish  against 
the  estate  of  a  deceased  person  a  claim 
which  originated  during  liis  lifetime. 
Whitehead  v.  Kirk,  51:  187,  61  So.  737.  62 
So.  432,  104  Miss.  776.  (Annotated) 

II.  Examination. 

a.  In  general, 

(See  also   same   heading   in  Digest   L.R.A. 
1-10.) 

Prejudicial    error    as   to,    see   Appejal  and 

Error,   VII.   m,    3,   a,   4. 
Necessity   of   motion   to   strike   out   answer 

of    witness    in    order    to    eliminate    it 

from  evidence,  see  Appeal  and  Error, 

365. 
Review  of  refusal  of  trial  judge  to  permit 

witness    to   testify    in    narrative    form, 

see   Appeal   and    Error,    559. 
Review  of  discretion  as  to,  see  Appeal  and 

Error,  599,  619,  620. 
Digest  1-52  L.R.A.(N.S.) 


Error  in  permitting  certain  questions  to  be 
asked  witness,  see  Appeal  and  Error, 
1175. 

Imposing  fine  on  attorney  for  disobeying 
court  in  examining  witnesss  see  At- 
torneys,  31. 

Contempt  by,  see  Appeal  and  Error,  44 ; 
Contempt,   31-34,   63,   67,   80,   97,   103. 

Prejudicial  error  in  finding  and  imprison- 
ing witness  for  refusing  to  answer 
questions,  see  Appbial  and  P^rror,  1472. 

Right  to  be  confronted  by  witnesses,  in 
summary  proceeding  to  punish  for  con- 
tempt, see  Contempt,   78. 

Presumption  of  validity  of  commitment  of, 
for  contempt,  see  Evidence,  506. 

Review  on  habeas  corpus  of  irregularities 
in  contempt  proceedings  against,  see 
Habeas  Corpus,  54-56. 

Right  of  accused  to  inspection  of  paper 
used  by  prosecuting  attorney  in  ex- 
amining witnesses,  see  Ckuainal  Law, 
72,  73. 

Hypothetical  question  to  expert  witness, 
see  Evidence,  VII.  b. 

Exclusion  from  evidence  of  improper  an- 
swer by  witness  to  proper  question,  see 
Trial,  27. 

See  also  supra,  2. 

67.  The  court  may,  in  its  discretion,  ex- 
clude questions  wliicii  are  calculated  to  ridi- 
cule the  witness  to  whom  they  are  pro- 
pounded. Pratt  v.  North  German  Lloyd 
S.  S.  Co.  33:  532,  184  Fed.  303,  106  C.  C.  A. 
445. 

68.  A  general  interrogatory  which  calls 
on  the  witness  to  state  any  other  facts 
which  benefit  the  propounders  of  a  will  as 
fully  and  particularly  as  if  specially  inter- 
rogated in  relation  thereto  is  improper, 
since  it  is  too  indefinite  to  put  the  adverse 
party  on  notice  as  to  the  testimony  sought, 
and  since  it  also  leaves  the  witness  to  de- 
cide what  will  be  beneficial,  and  should  be 
excluded,  although  another  part  of  the 
question  might  have  been  admissible  if  it 
had  not  been  inseparably  connected  with 
such   general   interrogatory,   so   as   to   form 

.with    it    a    single    question.      Slaughter    v. 
Heath,  27:  i,  57  S.  E.  69,  127  Ga.  747. 

69.  The  trial  judge  in  a  criminal  prose- 
cution may,  in  his  discretion,  refuse  to  per- 
mit a  witness  to  testify  in  narrative  form, 
and  compel  an  examination  by  questions  and 
answers.  Pumphrey  v.  State,  23:  1023,  122 
N.  W.  19,  84  Neb.  636. 

70.  A  witness  who  has  testified  before 
the  grand  jury  as  to  the  guilt  of  one  charged 
with  adultery  may,  at  the  trial,  testify  as  to 
statements  made  by  the  accused,  bearing  on 
his  guilt,  although  they  were. not  included 
in  the  testimony  before  the  grand  jury. 
State  V.  Perkins,  21:  931,  120  N.  W.  62,  143 
Iowa,   55. 

Refreshing    memory. 

71.  A  written  memorandum  may  not  be 
used  to  aid  or  supplement  the  recollection 
of  a  witness,  unless  its  correctness  when 
made  is  first  established.  Territory  v.  Har- 
wood,  29:  504,  110  Pac.  556,  15  N.  M.  424. 
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72.  To  establish  the  value  of  property 
destroyed  by  another's  negligence,  a  wit- 
ness may  use,  to  refresh  his  memory,  a 
bill  of  particulars  compiled  by  himself  and 
his  clerk,  which  he  believed  to  be  correct  at 
the  time  it  was  made.  Di  Palma  v.  Wein- 
man,  44:  423,    103    Pac.   782,    15    N.    M.    68. 

73.  The  testimony  of  a  witness,  upon  the 
preliminary  examination  of  one  accused 
of  crime,  may  be  used  by  the  witness  upon 
the  trial  of  such  accused  person  for  the 
purpose  of  refreshing  his  present  recollec- 
tion, but  when  so  used  it  is  not  admissible 
in  evidence  and  should  not  be  read  to  the 
witness  in  the  presence  of  the  jury.  State 
V-  Legg,  3:  1152,  53  S.  E.  545,  59  W.  Va.  315. 
Ijeading  tiuestioai. 

Review  of  discretion  in  permitting,  see  Ap- 
peal AND  Erbor,  619,  620. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,   1181. 

Reversible  error  in  remarks  of  judge  in 
overruling  objection  that  questions  are 
leading,  see  Appeal  and  Error,  1471. 

See  also  Evidence,  1515. 

74.  A  question  propounded  plaintifT  in 
an  action  for  an  accounting  for  notes  de- 
livered to  defendant's  intestate  for  collec- 
tion, as  to  whether  certain  items  in  an  ac- 
count previously  rendered  defendant,  and 
oflTered  in  evidence  by  him,  represented  or 
was  intended  to  represent  the  notes  as  to 
which  an  accounting  was  demanded,  was 
properly  rejected  as  leading.  Sayre  v. 
Woodyard,  28:  388,  66  S.  E.  320,  66  W.  Va. 
288. 

75.  A  question  to  a  witness  in  an  action 
to  recover  damages  for  injuries  to  the  sur- 
face by  mining  operations,  as  to  what  ad- 
jacent land  had  sold  for,  is  leading  and  im- 
proper. Collins  V.  Gleason  Coal  Co.  18: 
736,  115  N.  W.  497,  140  Iowa,  114. 


b.  Cross-examination. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Sufficiency  of  bill  of  exceptions  to  raise 
question  as  to,  see  Appeal  and  Error, 
243. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,   621-626,   1180. 

Objecting  for  first  time  on  appeal  to  ques- 
tions asked  on,  see  Appeal  and  Error, 
770,  774. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  1182,  1183,  1264-1268. 

Of  prosecutrix  for  rape,  see  Appeal  and 
Error,   1267. 

On  prosecution  for  homicide,  see  Appeal 
and  Error,  1266,  1268. 

Prejudicial  remark  of  judge  in  granting 
request  of  prosecuting  attorney  to 
cross-examine  his  own  witness,  see  Ap- 
peal and  Error,  1469. 

Admissibility  in  evidence  of  cross-examin- 
ation in  depositions  on  subjoctR  ex 
eluded  in  chief,  see  Dei'OSItions,  12. 

Effect  of  cross-examining  witness  on  takinji 
deposition,  see  Depositions,  15. 

DiKest   1-52  Ii.R.A.(N.S.) 


New  trial  for  error  in  restricting  cross-ex- 
amination, see  New  Trial,  84. 

Waiver  of  objection  to  evidence  by  eliciting 
repetition  on  cross-examination,  see 
Trial,  77. 

In  probate  proceedings,  see  Wills,  96. 

76.  A  party  makes  his  adversary's  wit- 
ness his  own  as  to  all  matters  outside  the 
examination  in  chief  about  which  he  inter- 
rogates such  witness.  Lambert  v.  Armen- 
trout,  22:  556,  64  S.  E.  260,  65  W.  Va.  375. 

77.  Where  a  defendant  in  an  action  to 
compel  grantees  in  a  deed  to  pay  the  con- 
sideration named  therein  to  the  grantor's 
administrator  is  called  by  plaintifT  to  testi- 
fy as  to  a  conversation  between  the  parties 
while  on  their  way  to  have  the  deed  pre- 
pared, he  may.  on  cross-examination,  be  re- 
quired to  show  the  whole  conversation. 
Koogle  V.  Cline,  34:  413,  73  Atl.  672,  110 
Md.  587. 

78.  The  cross-examination  of  a  witness 
should  be  confined  to  the  subject-matter  of 
his  direct  examination.  Chicago,  K.  1.  & 
P.  R.  Co.  V.  Beatty,  42:  984,  118  Pac.  367, 
126   Pac.   736.   34  Okla.   321. 

79.  Alleged  admission  to  the  opposite 
party  of  the  same  facts  testified  to  by  a 
witness  whose  deposition  has  been  sup- 
pressed cannot  be  shown  in  evidence,  on 
tlie  cross-examination  of  such  opposite  par- 
ty, to  supply  the  loss  of  the  deposition  sup- 
pressed. Savre  v.  Woodyard,  28:  388,  66  S. 
E.  320,  66  W.  Va.  288. 

80.  The  superintendent  of  a  corporation, 
called  by  one  suing  on  a  contract  made  l)y 
him  on  behalf  of  ti)e  corporation,  merely 
to  identify  his  signature  to  the  contract, 
cannot,  over  plaintiff's  objection,  be  cross- 
examined  as  to  changes  alleged  to  have 
been  made  in  the  contract  after  its  execu- 
tion, since  defendant  would  tiiereby  estab- 
lish its  defense  by  plaintiff's  witness.  Brace 
v.  Northern  P.  R.  Co.  38:  1135,  115  Pac. 
841,  63  Wash.  417. 

81.  In  a  will  contest  bcause  of  testa- 
tor's belief  in  spiritualism,  witnesses  cannot 
be  cross-examined  upon  the  effect  of  other 
religions  on  testamentary  capacity.  O'Dell 
v.  GoflF,  10:  989,  112  N.  'W.  736,  149  Mich. 
152. 

82.  In  the  trial  of  a  personal  injury 
case,  upon  the  cross-examination  of  the 
plaintiff  he  should  be  required  to  answer 
the  question  whether  he  is  willing  to  sub- 
mit to  a  phy.sical  examination  of  the  in- 
juries by  reputable  physicians  of  the  com- 
munitv,  acting  under  the  appointment  of 
the  court.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Hill, 
43:  622,   129   Pac.   13,  36  Okla.   540. 

(Annotated) 

83.  In  an  action  against  a  railroad  com- 
pany to  recover  for  personal  injuries,  an 
inquiry  by  defendant's  counsel  on  cross-ex- 
amination of  the  plaintifT,  as  to  why  she 
delayed  so  long  in  bringing  the  suit,  is  not 
irrelevant  where  several  months  elapsed  be- 
tween the  time  of  the  alleged  injuries  and 
the  commencement  of  the  suit.  Atlantic 
Coast  Line  R.  Co.  v.  Powell,  9:  769,  56  S.  £. 
1006,  127  Ga.  805. 
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84.  It  is  not  an  abuse  of  discretion  to 
permit  cross-examination  of  a  conductor 
testifying  in  favor  of  a  railroad  company,  in 
aji  actioji  against  it  for  negligent  injury 
caused  by  his  train,  as  to  the  amount  of  his 
salary.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Hadley,  i6:  527,  82  N.  E.  1025,  170  Ind.  204. 

80.  A  question  on  cross-examination  of 
plaintiff,  in  an  action  to  recover  damages 
for  injuries  caused  by  being  struck  by  an 
automobile,  "And  this  accident  happened 
simply  because  you  were  in  a  real  hurry, 
.  .  .  and  you  jumped  down  off  the  wagon, 
didn't  you?" — is  incompetent  as  calling  for 
a,  mere  conclusion.  Gerhard  v.  Ford  Motor 
Co.  20:  232,  119  N.  W.  904,  155  Mich.  618. 

8U.  One  suing  a  railway  company  for 
damages  for  an  assault  by  its  conductor 
may  cross-examine  him  as  to  his  understand- 
ing of  the  rules  of  the  company,  for  the  pur- 
pose of  showing  that,  although  he  did  not 
report  the  occurrence,  he  knew  it  was  his 
duty  to  do  so,  as  a  basis  for  an  argument 
that  he  could  not  do  so  without  confessing 
his  own  misconduct.  Sullivan  v.  Boston 
Elev.  R.  Co.  21:  36,  84  N.  E.  844,  199  Mass. 
73. 

87.  In  an  action  to  enjoin  the  sale  of 
property  conveyed  by  a  man  to  his  wife,  for 
the  payment  of  a  claim  for  rent  against 
him,  which  did  not  mature  until  after  the 
conveyance,  he  may  properly  be  required 
to  testify  on  cross-examination  as  to  a 
financial  statement  showing  property  owned 
by  him,  which  he  made  to  a  trust  com- 
pany, to  secure  a  loan,  if  the  company  after- 
wards acted  as  agents  for  the  owners  in 
making  the  lease.  Sallaske  v.  Fletcher,  47: 
320,  132  Pac.  648,  73  Wash.  593. 

88.  The  trial  court  may,  in  its  discre- 
tion, permit  plaintiff's  husband,  who  has 
testified  in  an  action  for  alienation  of  af- 
fections that  his  relations  with  defendant 
were  proper,  that  he  rented  her  barn  as  a 
stable  for  his  horses,  to  be  questioned  on 
cross-examination  as  to  his  knowledge,  when 
he  took  the  lease,  that  his  relations  to  de- 
fendant were  the  subject  of  public  discus- 
sion and  had  affected  his  business.  Miller 
V.  Pearce,  43:  332,  85  Atl.  620,  86  Vt.  322. 

89.  The  beneliciary  in  an  accident  insur- 
ance policy  who  testifies  merely  to  the  date 
of  injury  of  insured,  and  the  date  of  his 
death,  and  her  signature  to  an  assignment 
of  the  policy,  is  not  subject  to  cross-exam- 
ination as  to  the  circumstances  of  the  in- 
jury which  caused  the  death.  Allen  v. 
Travelers'  Protective  Asso.  48:  600,  143  N, 
W.  574,  163  Iowa,  217. 

90.  A  common  carrier  sued  on  its  com- 
mon-law liability  by  a  consignee  for  loss  of 
goods  cannot  establish  the  affirmative  de- 
fense of  limitation  of  liability  by  contract  on 
cross-examination  of  the  plaintiff.  McGreg- 
or v,  Oregon  R,  &  Nav.  Co.  14:  668,  93  Pac. 
465,  50  Or.   527. 

91.  Cross-examination  of  witnesses  of- 
fered to  prove  the  location  of  a  mining  claim 
is  not  the  proper  method  of  showing  exis- 
tence at  the  time  of  notices  of  a  prior  loca- 
tion. Nash  V.  McNamara,  16:  168,  93  Pac. 
405,  30  Nev.  114. 
Digest  1-52  Ii.R.A.(N.S.) 


92.  An  unqualified  person  who  has  voted 
at  a  school  election,  the  laws  governing 
which  provide  no  method  for  identifying 
and  rejecting  his  ballot,  may  be  required 
in  a  proceeding  to  contest  the  validity  of 
the  election,  to  state  how  he  voted.  People 
V.  l^irpin,  33:  766,  112  Pac.  539,  49  Colo. 
234. 

93.  Counsel  for  accused  have  a  right, 
for  the  purpose  of  cross-examination,  to  see 
a  paper  put  into  the  hands  of  the  prosecut- 
ing witness,  to  refresh  his  memory,  which 
is  represented  to  be  a  statement  made  by 
him  before  the  grand  jury.  Green  v.  State, 
22:  706,  110  S.  W.  920,  53  Tex.  Crim.  Rep. 
490.  (Annotated) 

94.  It  is  not  competent  for  the  state,  on 
cross-examination  of  witnesses  as  to  the 
good  character  of  the  accused,  to  prove  that 
prior  to  the  commission  of  the  alleged  crime 
they  had  heard  rumors  or  reports  in  the 
community  where  he  resided  that  he  had 
committed  certain  other  crimes  of  various 
character.  State  v.  Dickerson,  13:  341,  82 
N.   E.   969,   77   Ohio   St.  34. 

95.  A  police  justice  who  produces  the 
record  of  conviction  of  assault  upon  the 
wife  of  the  accused,  to  rebut  the  claim  of 
such  person  to  peaceableness,  cannot  be 
cross-examined  as  to  the  ground  of  the  con- 
viction. State  V.  McGuire,  38:  1045,  80  Atl. 
761,  84  Conn.  470. 

96.  Upon  a  prosecution  for  statutory 
rape,  it  is  error  to  exclude  the  cross-exam- 
ination of  the  prosecutrix  is  to  specific 
acts  of  intercourse  with  men  other  than  the 
accused,  in  order  to  explain  or  refute  the 
apparent  corroborative  testimony  of  a  phy- 
sician called  by  the  state  as  to  her  physical 
condition.  State  v.  Apley,  48:  269,  141  N. 
W.  740,  25  N.  D.  298. 

To  discredit  tirituess. 
Cross-examination  of  accused,  see  Witness- 
es, 111-121, 
See   also  supra,   93;    infra,   185. 

97.  In  a  prosecution  for  statutory  rape, 
it  is  error  to  prevent  the  cross-examination 
of  a  state  witness  concerning  whether  said 
witness  had  made  certain  statements  to  the 
magistrate  from  whom  she,  as  complain- 
ant, had  procured  a  warrant  to  issue  for 
the  arrest  of  the  prosecutrix  for  alleged 
grand  larceny  two  days  before  the  arrest 
of  the  defendant  on  the  charge  of  statu- 
tory rape,  when,  during  the  trial  of  the 
case,  she  had  testified  that  such  warrant 
had  been  procured  merely  that  the  prose- 
cutrix might  be  taken  into  custody,  so  that 
thereafter  prosecutrix  could  with  safety 
institute  the  prosecution  for  statutory  rape 
against  the  defendant.  State  v.  Apley,  48: 
269,  141  N.  W.  740,  25  N.  D.  298. 

98.  It  is  competent  for  either  party  to 
show  the  interest  taken  in  the  case  by  a  ma- 
terial witness  for  the  opposite  party ;  and 
this  may  be  done  on  cross-examination  of 
the  witness  himself.  Atlantic  Coast  Line 
R.  Co.  V.  Powell,  9:  769,  56  S.  E.  1006,  127 
Ga.  805. 

99.  The  cross-examination  of  a  witness 
as   to   his   arrest   and   conviction   for   being 
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drunk  and  disorderly  is  proper  under  stat- 
utes providing  that  conviction  of  a  criminal 
offense  may  be  proved  to  affect  the  credi- 
bility of  a  witness,  and  making  public  in- 
toxication such  offense.  Koch  v.  State,  3: 
1086,  106  N.  W.  531,  126  Wis.  470. 

100.  Although  a  witness  may  be  asked 
on  cross-examination  if  he  has  ever  been 
convicted  of  any  felony  or  crime  involving 
want  of  moral  character,  it  is  improper  to 
adk  him,  for  the  sole  purpose  of  impeach- 
ment, if  he  had  been  indicted,  arrested,  or 
imprisoned,  prior  to  conviction,  for  any  of- 
fense whatever.  Caples  v.  State,  26:  1033, 
104  Pac.  493,  3  Okla.  Crim.  Rep.  72. 

161.  It  is  improper  to  ask  a  witness,  for 
the  sole  purpose  of  impeachment,  whether 
he  had  married  a  woman  with  w'  om  he  had 
committed  adultery.  Caples  v.  State,  26: 
1033,  104  Pac.  493,  3  Okla.  Crim.  Rep.  72. 

102.  A  witness  as  to  the  proper  method 
of  stopping  an  electric  car,  in  an  action  to 
hold  the  company  liable  for  injuries  to  a 
passenger  through  a  collision  may  decline  to 
answer  a  i|uestion  as  to  the  causes  for  which 
he  was  dismissed  from  the  police  force, 
which  is  asked  for  purposes  of  impeachment. 
Waters  v.  Seattle,  R.  &  S.  R.  Co.  24:  788, 
93  Pac.  419,  48  Wash.  233. 

103.  An  engineer  called  by  the  railroad 
company  in  an  action  to  hold  it  liable  for 
killing  a  person  at  a  street  crossing  may  be 
asked  on  cross-examination  if  he  had  not 
stated  that  his  whistle  would  not  work  at 
the  time  of  the  accident,  and,  if  he  denies 
such  statement,  may  be  impeached  by  per- 
sons who  heard  him  make  it.  Lepard  v. 
Michigan  C.  R.  Co.  40:  1105,  130  N.  W. 
668,   166  Mich.  373. 

104.  Upon  the  trial  of  one  accused  of 
crime  the  cross-examination  of  a  witness 
who  is  claimed  by  the  defendant  to  be  his 
common-law  wife,  which  does  not  extend 
beyond  the  legitimate  purpose  of  testing  her 
credibility,  is  not  error.  State  v.  Findling, 
49:  449,  144  N.  W.  142,  123  Minn.  413. 

105.  Evidence  obtained  from  a  prosecu- 
trix on  the  trial  of  one  accused  of  statutory 
rape,  imder  cross-examination,  showing 
that  she  had  previously  been  an  inmate  of 
a  house  of  prostitution,  is  admissible  as 
proof  of  unchastity  and  immoral  character 
of  the  prosecutrix,  as  bearing  directly  upon 
her  credibility,  even  though  she  was  under 
the  age  of  consent,  and  her  consent  to  the 
commission  of  the  acts  charged  as  con- 
stituting the  offense  is  immaterial.  State 
v.  Apley,  48:  269,  141  N.  W.  740,  25  N.  D. 
298. 

106.  Upon  the  trial  of  one  accused  of 
statutory  rape,  it  is  error  to  exclude  cross- 
examination  of  the  prosecutrix  tending  to 
show  that  about  a  year  before  the  alleged 
rape  upon  her  by  the  defendant,  she  had 
been  an  inmate  of  a  house  of  prostitution 
for  a  period  of  three  weeks.  State  v.  Ap- 
ley, 48:  269,  141   N.  W.   740,  25  N.   D.  298. 

(Annotated) 

107.  In  a  prosecution  for  perjury  alleged 
to  have  been  committed  in  the  trial  of  a  cer- 
tain criminal  case,  it  is  not  error  for  the 
state  to  ask  the  defendant's  witness  if  he, 
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too,  is  not  under  indictment  for  perjury 
committed  in  the  trial  of  that  same  crim- 
inal case.  Gray  v.  State,  32:  142,  111  Pac. 
825,  4  Okla.  Crim.  Rep.  292. 

108.  Where,  upon  trial  of  one  for  mur- 
dering a  girl,  the  defense  is  that  she  com- 
mitted suicide,  her  father,  who  has  testified 
that  she  was  always  cheerful  and  happy, 
may  be  asked  on  cross-examination  if  a 
physician  had  not  told  him  that  she  had 
previously  attempted  suicide  and  must  be 
watched.  Sanders  v.  State,  22:  243,  112  S. 
W.  68,  54  Tex.  Crim.  Rep.   101. 

109.  The  prospfiitinEr  vvitnoss  in  a  prose- 
cution for  illegal  liquor  soiling  may  be  cross- 
examined  as  to  his  state  of  intoxication  at 
or  about  the  time  of  the  alleged  sale,  for 
the  purpose  of  testing  his  ability  to  observe 
and  remember  the  facts  to  which  he  has 
undertaken  to  testifv.  Green  v.  State,  22: 
706,  110  S.  W.  920,  53  Tex.  Crim.  Rep.  490. 

110.  A  witness  who  has  denied  being 
present  when  an  assault  was  committed  for 
which  another  person  is  being  tried  may, 
for  the  purpose  of  impeachment,  be  asked 
on  cross-examination  if  he  had  not  been  con- 
victed for  an  assault  on  the  same  person  at 
the  same  time  as  that  involved  in  the  case 
on  trial,  and  it  is  not  necessary  to  prove 
that  fact  by  the  record  of  conviction. 
Dotterer  v  State,  30:  846,  88  N.  E.  689,  172 
Ind.  357.  (Annotated) 
Of  accused. 

111.  'J'he  rule  that,  for  the  purpose  of  dis- 
discrediting  a  witness,  a  wide  range  of 
cross-examination  is  permitted,  as  matter 
of  right,  in  regard  to  his  motives,  inter- 
ests, or  animus  as  connected  with  the  cause 
or  parties  thereto,  upon  which  matters  he 
may  be  contradicted  by  other  evidence,  ap- 
plies to  the  cross-examination  of  one  on 
trial  for  crime,  when  he  voluntarily  offers 
himself  as  a  witness,  to  the  same  extent 
and  with  like  limitations  as  to  other  wit- 
nesses. Pittman  v.  State,  8:  509,  41  So. 
385,  51  Fla.  94. 

112.  A  defendant  in  a  criminal  prosecu- 
tion who  tenders  himself  as  a  witness  in 
his  own  behalf  may,  for  the  purpose  of  test- 
ing his  credibility,  be  asked  such  question* 
as:  "Are  you  not  an  escaped  convict?" 
"Are  you  not  a  fugitive  from  justice?"  "Un- 
der what  name  did  you  register  at  a  cer- 
tain hotel?"  State  v.  Waldron,  34:  809,  54 
So.  1009,  128  La.  559. 

1 13.  A  prisoner  who  takes  the  witness 
stand  in  his  own  behalf  waives  his  consti- 
tutional privilege  of  silence,  and  the  prose- 
cution has  the  right  to  cros.s-examine  him 
upon  his  evidence  in  chief  with  the  same 
latitude  as  would  be  exercised  in  the  case  of 
an  ordinary  witness,  as  to  the  circumstance* 
connecting  him  with  the  crime.  Harrold  v. 
Territory,  lo:  604,  89  Pac.  202,  18  Okla.  395. 

114.  A  prisoner  on  trial  for  a  crime,  who 
voluntarily  takes  the  witness  stand  in  his 
own  behalf,  waives  all  privileges  which  he 
is  entitled  to  by  remaining  silent,  and  may 
be  asked  if  he  has  not  made  certain  state- 
ments, admissions,  or  confessions  out  of 
court    inconsistent    with    his    testimony    in 
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the  case;  and  if  he  admits  making  such 
statements  he  may  explain  or  show  the  cir- 
cumstances and  conditions  under  which 
they  were  made;  but  if  he  denies  making 
8uch  statements,  then  the  prosecution  on 
rebuttal  may  prove  the  statements  or  ad- 
missions made  by  him,  although  they  would 
not  have  been  admissible  had  he  remained 
silent,  by  reason  of  not  having  been  volun- 
tary. Harrold  v.  Territory,  lo:  604,  89  Pac. 
202,    18    Okla.    395.  (Annotated) 

115.  While,  on  the  cross-examination  of 
a  witness  the  party  cross-examining  should 
be  conlined  to  the  matters  concerning  which 
the  witness  has  been  examined  in  chief,  yet 
this  rule  should  be  liberally  construed  so  as 
to  permit  any  question  to  be  asked  on  cross- 
examination  of  a  prisoner,  who  has  taken 
the  witness  stand  on  his  own  behalf,  which 
reasonably  tends  to  explain,  contradict,  or 
discredit  any  testimony  given  by  him  in 
chief,  or  to  test  his  accuracy,  memory,  skill, 
veracity,  character,  or  credibility.  Harrold 
V.  Territory,  10:  604,  89  Pac.  202,  18  Okla. 
395. 

116.  On  the  second  trial  of  one  accused 
of  crime,  the  prosecution  may  show  by 
cross-examination  of  accused  that  on  his 
first  trial  he  feigned  insanity  in  the  pres- 
ence of  the  jury,  as  tending  to  affect  his 
credibility  because  of  the  fraud,  and  as 
tending  to  show  consciousness  of  guilt, 
and,  on  his  denial  of  the  fact,  may  impeach 
him  by  other  witnesses.  Waller  v.  United 
States,  31:  113,  179  Fed.  810,  103  C.  C.  A. 
302.  (Annotated) 

117.  It  is  error  to  permit  one  accused  of 
statutory  rape  to  be  cross-examined  as  to 
whether  or  not  he  had  not  given  pictures  to 
a  little  girl  on  the  street,  where  the  trans- 
action is  in  nowise  connected  with  the 
offense  for  which  he  is  on  trial.  People  v. 
Gibson,  48:  236,  99  N.  E.  599,  255  111.  302. 

118.  Cross-examination  of  the  defendant 
in  a  prosecution  for  statutory  rape  con- 
cerning the  death  of  his  first  wife,  more 
than  ten  years  before,  bringing  out  matters 
from  which  the  jury  may  have  concluded 
that  her  death  was  due  in  part  to  his  refusal 
to  furnish  her  with  a  doctor  during 
childbirth,  is  improper.  State  v.  Apley,  48: 
269,  141  N.  W.  740,  25  N.  D.  298. 

119.  On  a  trial  for  rape,  an  accused  who 
has  testified  in  his  own  behalf  cannot  be 
lawfully  compelled  to  testify  on  cross-ex- 
amination as  to  former  arrests  for  other 
offenses,  without  the  opportunity  being 
given  by  the  questions  to  answer  as  to 
wliether  he  was  guilty  of  such  offenses. 
State  V.  Nyhus,  27:  487,  124  N.  W.  71,  19 
N.  D.  326. 

120.  A  cashier  accused  of  embezzlement, 
who  has  testified  that  he  replaced  the  money 
in  small  amounts  without  showing  on  the 
books  where  the  money  came  from,  and 
therefore  the  cash  was  at  times  greater 
than  the  books  would  show,  may  be  asked 
on  cross-examination  if  certain  persons  had 
not  paid  him  money  which  he  had  not  cred- 
ited on  the  books,  as  tending  to  explain  the 
surplus  cash  dilTeiently  from  his  explana- 
tion. State  V.  Downer,  43:  774,  123  Pac. 
107:3,  68  Wash.  672. 
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121.  After  the  accused  in  a  murder  trial 
has  testified  in  his  own  behalf  ho  may,  on 
cross-examination,  be  asked  questiiiiis  as  to 
his  past  life  and  conduct  which  would  tend 
to  impair  his  credibility  as  a  witness.  State 
V.  Buffington,  4:  154,  81  Pac.  465,  71  Kan. 
804. 

Of  expert  \iritness. 
Overruling   objections   to   cross-examination 

of,  see  Trial,  81. 
Recross-examination. 
Error    in    excluding    questions 

examination,    see    Appeal 

1489. 


on    recross- 
AND    Errob, 


c.  Privilege. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70.) 

On  cross-examination  of  accused,  see  supra, 
111-121. 

Contempt  in  refusing  to  answer  questions 
requiring  incriminating  answers,  see 
Contempt,  32. 

Privilege  of  accused  against  self-crimina- 
tion, see  Criminal  Law,  107-121,  131. 

Right  of  accomplice  testifying  under  prom- 
ise of  immunity,  see  Criminal  Law, 
152. 

Privilege  of  statements  by,  see  Libel  and 
Slander,  127-129. 

Power  of  referee  to  determine  privilege  of 
witness,  see  Reference,  6. 

Privilege  of  exemption  from  arrest,  see  Wbit 
and  Process,  76. 

Privilege  of  exemption  from  service  of  proc- 
ess, see  Writ  and  Process,  78-87. 

122.  In  the  absence  of  an  immunity  stat- 
ute or  its  equivalent,  a  witness  in  a  civil 
action  is  privileged  from  giving  testimony 
tending  to  incriminate  him,  under  the  prin- 
ciples of  the  common  law  and  the  state  and 
Federal  constitutional  provisions  that  no 
person  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself.  Karel 
V.  Conlan,  49:  826,  144  N.  W.  266,  155  Wis. 
221. 

123.  \ATiile  the  opinion  of  the  witness  that 
an  answer  to  a  question  will  tend  to  crimi- 
nate him  is  not  conclusive  upon  the  trial 
court,  the  witness  should  not  be  compelled 
to  answer  unless  it  appears  reasonably  clear 
that  the  answer,  whatever  it  may  be,  can 
have  no  such  effect.  Karel  v.  Conlan,  49: 
826,   144  N.  W.  266,  155  Wis.   221. 

(Annotated) 

124.  A  witness's  refusal  to  answer  a  ques- 
tiort  on  the  ground  that  his  answer  would 
incriminate  him  is  not  conclusive  with  re- 
spect to  the  incriminating  character  of  the 
evidence  sought  to  be  elicited,  and  he  may 
be  required  to  answer,  if,  by  any  inquiry 
which  does  not  invade  his  immunity,  it  is 
made  to  appear  to  the  trial  judge  that  his 
answer  would  not  have  the  tendency  claimed 
bv  him.  McGorray  v.  Sutter,  24:  165,  8'J  N. 
E'.  10,  80  Ohio  St.  400.  (Annotated) 

125.  The  constitutional  provision  that  no 
person  shall  be  compelled  to  furnish  evi- 
dence  against   himself   applies   to   criminal 
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l)roceedinp:8  only.     Boston   &  M.   R.   Co.   v. 
State,  31:539.  77  Atl.  996,  75  N.  H.   513. 

126.  If  evidence  sought  to  be  secured  by 
deposition,  for  use  at  a  trial,  may  be  com- 
petent, the  witnesses  cannot  refuse  to  an- 
swer questions  propounded  to  them,  al- 
though it  is  not  definitely  shown  tliat  it 
will  be.  Boston  k  M.  R.  Co.  v.  State,  31: 
539,  77  Atl.  996,  75  N.  H.  513. 

127.  A  witness  in  a  controversy  between 
the  state  and  a  citizen,  over  taxes,  and 
who  has  no  immediate  interest  therein, 
cannot  refuse  to  answer  questions  or  pro- 
duce documents  for  the  reason  that  the 
evidence  may  result  to  his  pecuniary  dis- 
advantage for  the  benefit  of  strangers.  Bos- 
ton &  M.  R.  Co.  v.  State,  31:  539,  77  Atl. 
996,  75  N.  H.  513. 

128.  The  value  of  the  stock  in  trade  of  a 
corporation  is  not  a  trade  secret  which  the 
officers  of  the  corporation  can  refuse  to 
disclose  in  a  tax  controversy  between  the 
state  and  another  corporation.  Boston  & 
M.  R.  Co.  V.  State,  31:539,  77  Atl.  996, 
76  N.  H.  513. 

129.  The  statute  fixing  the  age  of  consent 
does  not  render  a  girl  under  that  age  in- 
capable of  committing  a  sexual  crime,  so  as 
to  deprive  her  of  the  constitutional  privi- 
lege of  refusing  to  answer  questions  relating 
to  such  crime  which  will  tend  to  incriminate 
her.  Ex  paite  Nesson,  27:  872,  125  N.  W. 
124,  25  S.  D.  49.  (Annotated) 

130.  Failure  to  instruct  a  witness  sum- 
moned before  a  grand  jury  as  to  his  rights 
in  regard  to  self-crimination  will  not  nul- 
lify an  indictment  against  him  founded  in 
part  upon  his  own  testimony.  State  v.  Dun- 
can, 4:  1 144,  63  Atl.  225,  78  Vt.  364. 
Effect  of  protection. 

131.  The  exemption  provided  by  the  Kan- 
sas Bill  of  Rights,  §  10,  Kan.  Gen.  Stat. 
1901,  §  92,  that  no  person  shall  be  a  witness 
against  himself,  cannot  be  claimed  by  a  wit- 
ness when,  by  the  terms  of  the  statute,  the 
immunity  afforded  is  coextensive  with  the 
constitutional  privilege  of  silence.  State  v. 
Jack,  i:  167,  76  Pac.  911,  69  Kan.  387. 

(Annotated) 

132.  The  immunity  afforded  by  the  Kan- 
sas anti-trust  law  of  1897,  §  10,  a  witness 
subpoenaed  in  a  proceeding  or  inquiry  to 
testify  of  his  knowledge  of  violations  of 
that  law,  is  coextensive  with  the  constitu- 
tiopal  privilege  that  no  person  shall  be  a 
witness  against  himself.  State  v.  Jack,  i: 
167,  76  Pac.  911,  69  Kan.  387.     (Annotated) 

133.  A  witness  subpoenaed  in  a  proceed- 
ing or  inquiry  to  testify  of  his  knowledge  of 
violations  of  the  Kansas  anti-trust  law  can- 
not refuse  to  give  his  evidence  on  the  ground 
that  the  immunity  provided  by  §  10  of  such 
act  does  not  afford  protection  against  the 
use  of  his  evidence  in  the  prosecution  against 
him  for  violations  of  the  Federal  anti-trust 
law.  State  v.  Jack,  i:  167,  76  Pac.  911,  69 
Kan.  387. 

134.  A  woman  offered  immunity  from 
prosecution  may  be  compelled  to  testify  as 
to  incestuous  relations  between  herself  and 
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her  father.     Ex  parte  Barnes.  51:  1155,  166 
S.  W.  728,  —  Tex.  Crim.  Rep.  — . 

1.35.  One  implicated  in  the  illegal  regis- 
tration of  another  as  a  voter  cannot  avoid 
testifying  as  to  the  facts  of  such  registra- 
tion, on  the  theory  that  he  would  incrim- 
inate himself,  where  the  statute  provides 
that  the  testimony  so  given  shall  not  be 
used  in  any  prosecution  or  proceeding,  civil 
or  criminal,  against  the  person  testifying, 
and  that  a  person  so  testifying  shall  not 
thereafter  be  liable  to  indictment,  prosecu- 
tion, or  punishment  for  the  offense  with  ref- 
erence to  which  his  testimony  was  given. 
People  V.  Cahill.  20:  1084,  86  N.  E.  39,  193 
N.  Y.  232. 

^Vho  may  claim;  waiver. 
See  also  Evidence,  779. 

136.  The  privilege  against  self-crimina- 
tion in  testifying  as  to  illegal  registration  of 
voters  must  be  claimed;  and,  if  it  is  not,  a 
prosecution  for  perjury  because  of  the  tes- 
timony given  cannot  be  defeated  on  the 
ground  that  the  constitutional  rights  of  the 
accused  were  violated.  People  v.  Cahill, 
20:  1084,  86  N.  E.  39,  193  N.  Y,  232. 

137.  To  render  available  the  constitution- 
al protection  against  being  compelled  to 
give  incriminating  evidence  against  one's 
self,  to  one  summoned  before  the  grand 
jury  when  not  under  arrest  or  suspected  of 
crime,  the  privilege  must  be  claimed,  and  it 
is  not  sufficient  that  the  evidence  is  given 
involuntarily, — at  least  where  the  condi- 
tions and  circumstances  of  the  case  are  not 
such  as  to  speak  for  the  witness,  and  of 
themselves  show  compulsion.  State  v.  Dun- 
can, 4:  1144,  63  Atl.  225,  78  Vt.  3G4. 

(Annotated) 

138.  The  fact  that  a  witness  answers  un- 
der protest  will  not  prevent  the  information 
thus  elicited  from  being  used  against  him 
in  subsequent  criminal  proceedings.  Karel 
V.  Conlan,  49:  826,  144  N.  W.  266,  155  Wis. 
221. 

///.  Impeaching;      discrediting;       cor- 
roborating. 

(See  also  same  heading  in  Digest  L.R^. 
1-70.) 

Cros8-*xamination  for  purpose  of  discredit- 
ing, see  supra,  97-110. 

Credibility  of  witness  generally,  see  infra, 
IV. 

Error  in  admitting  evidence  for  impeach- 
ment of,  see  Appeal  and  Ebbob,  1154, 
1178. 

Presumption  as  to  truthfulness  of  witness, 
see  Evidence,  293,  296. 

Impeachment  of  dying  declarations  by  evi- 
dence of  inconsistent  statements,  see 
Evidence,  1506,  1507. 

Character  or  reputation  of  witness  as  evi- 
dence,  see  Evide.xce,   1573. 

139.  The  court  may,  in  its  discretion,  per- 
mit one  alleged  to  have  been  present  at  the 
time  of  a  conversation  to  which  another  has 
testified,  to  give  evidence  of  it  in  rebuttal 
before  a   foundation  has  been  laid  for   im- 
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peaching  the  witness  by  asking  him  what 
he  said.  Miller  v.  Pearce,  43:  332,  85  Atl. 
620,   80   Vt.   322. 

140.  That  a  witness  who  testifies  for  the 
condeiniior  in  an  eminent  domain  proceed- 
ing, tliat  he  had  advised  settlement  for  a 
certain  amount,  had  sold  property  to  the 
condemnor  for  a  large  sum,  may  be  taken 
into  consideration  as  tending  to  show  bias. 
Idaho  &  \V.  R.  Co.  v.  Columbia  Conference, 
38:  497,  119  Pac.  60,  20  Idaho,  568. 

141.  Upon  prosecution  of  one  for  illegal 
sale  of  drugs,  evidence  is  admissible  that 
the  sale  was  procured  by  the  prosecuting 
witness  with  money  furnished  by  the  police 
for  the  purpose  of  affecting  the  credibility 
of  the  evidence  of  the  prosecution.  Nis- 
woncror  v.  State,  46:  i,  102  N.  E.  135,  179 
Ind.'  653. 

142.  To  affect  the  credibility  of  a  wit- 
ness who  testifies  that  instruments  were 
used  on  her  to  effect  an  abortion,  evidence 
is  admissible  that  at  the  time  of  the  alleged 
offense  she  was  suffering  from  hysteria, 
which  caused  her  to  have  hallucinations  and 
illusions.  State  v.  Pryor,  46:  1028,  132  Pac. 
874,    74    Wash.    121.  (Annotated) 

143.  Evidence  that  a  witness  for  accused 
in  a  criminal  case  attempted  to  infiuence 
tfie  testimony  of  other  witnesses  in  favor 
of  accused  ia  properly  admitted  to  show 
bias  on  the  part  of  the  witness,  although 
no  predicate  is  laid,  and  he  acted  in  the 
absence  and  without  the  knowledge  of  ac- 
cused. Burnaman  v.  State,  46:  looi,  159 
S.   W.   244,   70   Tex.   Grim.   Rep.   361.        » 

( Annotated ) 

144.  Hostile  feeling  of  a  witness  for  plain- 
tiff, towards  the  fath-er  of  defendant,  in  an 
action  for  assault  and  battery,  cannot  be 
shown  for  the  purpose  of  weakening  his 
testimony.  McQuiggan  v.  Ladd,  14:  689,  64 
Atl.  503,  79  Vt.  90. 

145.  Statements  made  by  an  administra- 
tor of  one  alleged  to  have  been  killed  by  an- 
other's negligence,  as  to  the  result  of  an 
autopsy  and  the  liability  of  the  negligent 
person,  are  not  admissible  in  an  action  to 
recover  .damages  for  the  alleged  wrongful 
killing,  for  the  purpose  of  impeaching  the 
testimony  of  the  administrator,  since  he 
could  not  bind  the  estate  by  his  admissions, 
and  his  statement  of  the  result  of  the 
autopsy  is  hearsay,  and  he  cannot  be  im- 
peached on  collateral  or  immaterial  mat- 
ters. Thomas  v.  Township  of  Byron,  38: 
1186,   134   N.   W.   1021,   168   Mich.   593. 

146.  To  impeach  the  credibility  of  prose- 
cutrix in  statutory  rape,  evidence  is  admis- 
sible that  she  made  similar  charges  against 
others,  and  subsequently  admitted  them  to 
be  untrue.  People  v.  Wilson,  41:  216,  137 
N.    W.   92,    170   Mich.   669.  (Annotated) 

147.  A  statement  of  a  stranger  reported 
to  the  beneficiary  of  a  benefit  certificate  the 
holder  of  which  has  been  absent  without  ex- 
planation for  seven  years,  that  he  had  seen 
the  absentee,  the  receipt  of  which  is  admit- 
ted by  the  beneficiary  at  the  trial  of  the 
action  to  enforce  the  certificate,  ia  merely 
hearsay,  and  evidence  is  properly  admia- 
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sible  to  impeach  the  credibility  of  the  one 
who  made  it.  Kennedy  v.  Modern  Woodmen 
of  America,  28:  181,  90  N.  E.  1084,  243  111. 
560. 

148.  A  letter  written  by  the  attending 
physician  of  one  seeking  to  recover  on  an 
accident  insurance  policy  to  the  insurer,  de- 
scribing treatment  which  he  had  given  the 
assured,  is  admissible  in  evidence  to  im 
peach  testimony  given  by  tiie  physician  at 
the  trial.  Aldridge  v.  ^tna  L.  Ins.  Co.  38: 
343,  97  N.  E.  399,  204  N.  Y.  83. 

149.  Evidence  of  a  witness  given  at  a 
trial  which  involved  the  same  facts,  and  of 
statements  out  ^f  court  tending  to  discredit 
ills  testimony,  is  admissible  to  impeach  him. 
Kennedy  v.  Modern  Woodmen  of  America, 
28:  181,  90  N.  E.  1084,  243  111.  500. 

150.  An  admission  by  a  servant  whose 
negligent  act  caused  aJi  injury,  made  long 
after  the  accident,  may,  in  case  proper  foun- 
dation is  laid,  be  admitted  in  evidence  in  an 
action  against  his  master  to  discredit  him 
as  a  witness.  Illinois  C.  R.  Co.  v.  Houch- 
ins,  i:  375,  89  S.  W.  530,  121  Ky.  526. 
Discrediting  by   evidence   as  to  char- 

acter  er  reputation. 

Review  of  discretion  as  to  method  of  test- 
ing credibility  of  witness,  see  Appeal 
AND  Error,  620. 

Conclusiveness  of  deposition  of  witness  in- 
troduced to  contradict  his  testimony 
as  to  facts  stated  therein,  see  Evi- 
dence, 2260. 

Failure  of  court  to  limit  evidence  to  im- 
peachment of  witness,  see  Trial,  916. 

151.  One  accused  of  murder  does  not,  by 
offering  himself  as  a  witness,  subject  him- 
self to  impeachment  by  evidence  as  to  his 
character  for  violence  or  turbulence.  State 
V.  Beckner,  3:  535,  91  S.  W.  892,  194  Mo. 
281. 

152.  The  truthfulness  of  a  witness  can- 
not be  i^^eached  by  proof  of  general  bad 
character  for  morality,  or  by  proof  of  spe- 
cific acts  tending  to  prove  a  want  of  moral- 
ity. Litchfield  v.  State,  45:  153,  126  Pac. 
707,  8  Okla.  Crim.  Rep.  164. 

153.  A  witness  cannot  be  impeached  by 
showing  that  her  reputation  for  chastity  is 
bad.  Spearman  v.  State,  44:  243,  152  S.  W. 
»15,  —  Tex.  Crim.  Rep.  — . 

154.  While  it  is  improper  to  impeach  a 
witness  by  showing  that  he  has  been  in- 
dicted, arrested,  or  imprisoned  for  crime, 
before  conviction,  yet  his  occupation  and 
companions  are  of  his  own  choosing,  and 
may  therefore  be  shown,  when  they  indi- 
cate a  want  of  moral  character,  for  the 
purpose  of  impeaching  his  testimony. 
Crawford  v.  Ferguson,  45:  519,  115  Pac.  278, 
5  Okla.  Crim.  Rep.  377. 

155.  Upon  trial  of  a  prosecution  for  in- 
cest which  is  defended  .on  the  theory  that 
it  was  an  attempt  by  the  prosecuting  wit- 
ness to  get  even  with  defendant  for  accus- 
ing Iier  of  illicit  relations  with  a  suitor, 
where  she  had  denied  admitting  such  rela- 
tions, evidence  is  admissible  of  such  ad- 
missions, for  the  purpose  of  impenching  her, 
and  showing  her  relations  to  such  person, 
and    her    character     generally.       Gross    v. 
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State.  33:  477,  135  S.  W.  373,  61  Tex.  Crim. 
Rep.    176. 

156.  That  a  witness  removed  from  a  com- 
munity ten  years  previous  to  a  trial  does 
not  render  inadmissible  impeaching  testi- 
mony of  those  vv4io  knew  him  when  there 
as  to  his  general  reputation  for  truth  and 
veracity,  on  the  theory  that  it  relates  to  a 
period  too  remote.  Kennedy  v.  Modern 
Woodmen  of  America,  28:  181,  90  N.  E.  1084, 
243  111.  560. 

—  evidence  as  to  oommission  of  crime. 

157.  A  witness  cannot  be  impeached  by 
showing  that  he  had  committed  felonies  for 
which  no  legal  accusation  *liad  been  made 
against  him.  Grant  v.  State,  42:  428,  148 
S.   W.  760,  —  Tex.  Crim.   Rep.  — . 

158.  Combining  in  one  question  the  ele- 
ments of  arrest  and  conviction  of  a  witness 
for  the  purpose  of  affecting  his  credibility 
is  not  error,  under  a  statute  allowing  proof 
of  conviction  of  a  criminal  offense  for  that 
purpose,  since  the  proof  of  arrest  is  only 
competent  in  connection  with  proof  of  con- 
viction. Koch  v.  State,  3:  1086,  106  N.  W. 
531,  126  Wis.  470. 

159.  Misdemeanors  are  included  by  a  stat- 
ute providing  that  a  person  convicted  of  a 
criminal  offense  is  a  competent  witness; 
but  the  conviction  may  be  proved  to  affect 
his  credibility.  Koch  v.  State,  3:  1086,  106 
N.  W.  531,  126  Wis.  470. 

160.  Conviction  under  a  municipal  ordi- 
nance is  not  within  the  meaning  of  a  stat- 
ute providing  that  conviction  of  a  criminal 
offense  may  be  proved  to  affect  the  credi- 
bility of  a  witness.  Koch  v.  State,  3:  1086, 
106  N.  W.  531,  126  Wis.  470. 

161.  When  a  witness  has  been  convicted 
of  bootlegging,  or  has  the  general  reputa- 
tion of  being  a  bootlegger,  this  fact  may 
be  shown  for  the  purpose  of  affecting  his 
credibility  as  a  witness.  Crawford  v.  Ferg- 
uson, 45:  519,  115  Pac.  278,  5  O^la.  Crim. 
Rep.  377. 

162.  Conviction  for  fraudulently  conceal- 
ing property  from  a  trustee  in  bankruptcy 
may  be  given  in  evidence  to  affect  the 
credibility  of  a  witness,  under  a  statute 
providing  that  conviction  for  crime  may  be 
shown  to  affect  credibilitv.  Rittenberg  v. 
Smith,  47:  215,  101  N.  E*.  989,  214  Mass. 
343. 

163.  Conviction  of  felony  in  another  state 
is  within  a  statute  permitting  proof  of  the 
commission  of  felony  to  affect  the  credi- 
bilitv of  a  witness.  State  v.  Foxton,  52: 
919/147  N.  W.  347,  —  Iowa,  — . 

164.  Commutation  of  a  sentence  for  crime 
does  not  prevent  the  introduction  of  the 
conviction  in  evidence,  to  affect  the  credi- 
bilitv of  the  convict  as  a  witness.  Rit- 
tenberg V.  Smith,  47:  215,  101  N.  E.  989, 
214  Mass.  343.  .  (Annotated) 
Contradiction. 

Use  as  affirmative  evidence  of  evidence  ad- 
missible to  contradict  witness,  see  Evi- 
dence,  1516. 

Limiting  impeaching  evidence,  see  Trial, 
957. 

Of  attesting  witness,  see  Wills,  99. 

See  also  Evidence,  1397. 
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165.  Where  a  witness  is  sought  to  be  im- 
peached because  of  a  previous  contradictory 
statemeni,  Ihe  primary  question  for  the  jury 
is  whether  the  witness  attacked  made  the 
alleged  contradictory  stutenieiit ;  and,  if  he 
did  so,  the  next  question  is  its  effect  on 
his  testimonv.  Luke  v.  Hill,  38:  559,  73  S. 
E.  345,  137  Ga.  159. 

166.  Evidence  of  contradictory  adn'issions 
of  the  next  friend  of  a  child  seeking  to 
hold  a  municipal  corporation  liable  for  in- 
juries alleged  to  have  been  caused  by  a  de- 
fective sidewalk,  whose  deposition  has  been 
read  in  the  case,  is  not  admissible  where  de- 
fendant declined  the  opportunity  of  crosa- 
examining  him,  and  therefore  failed  to  lay 
a  foundation  for  his  impeachment.  Neff  v. 
Cameron,  18:  320,  111  S.  W.  1139,  213  Mo. 
350. 

167.  On  a  subsequent  trial  the  evidence  of 
a  deceased  witness,  taken  at  a  second  trial, 
cannot  be  impeached  by  showing  that  some 
of  his  statements  on  the  witness  stand  at 
the  first  trial  are  inconsistent  therewith, 
where,  upon  the  second  trial,  his  attention 
was  not  directed  to  such  statements,  and  he 
was  given  no  opportunity  to  explain  the  al- 
leged discrepancies.  Omaha  Street  R.  Co. 
v.  Boesen,  4:  122,  106  N.  W.  303,  74  Neb 
764. 

168.  A  written  statement  made  by  a  wit- 
ness at  the  instance  of  a  party  is  not  ad- 
missible in  evidence  for  the  purpose  of  con- 
tradicting the  witness,  in  the  absence  of 
anything  to  show  that  his  testimony  and 
tlie  statement  conflicted,  or  what  the  p:irty 
intended  to  prove  therebv.  Lockwood  v. 
Boston  Elevated  R.  Co.  22:  488,  86  N.  E. 
934.  200  Mass.  537. 

169.  Evidence  that  a  witness  made  state- 
ments out  of  court  contrary  to  the  testi- 
mony given  at  the  trial  is  admissible  to  im- 
peach him.  McQuiggau  v.  Ladd,  14:  689,  64 
Atl.  503,  79  Vt.  90. 

170.  In  an  action  to  hold  the  owner  of  a 
vehicle  liable  for  injury  to  an  occupant 
through  the  driver's  negligence,  a  state- 
ment by  the  driver  after  the  accident  is 
admissible  in  evidence  to  contradigt  state- 
ments made  by  him  as  a  witness.  John  .]. 
Radel  Co.  v.  Borches,  39:  227,  145  S.  W.  155. 
147  Ky.  506. 

171.  A  witness  who,  on  direct  examina- 
tion, has  testified  to  the  safety  of  a  bath- 
ing resort,  and,  on  cross-examination,  has 
stated  that  he  had  made  no  statements  to 
the  contrary  on  occasions  to  which  his  at- 
tention was  called,  may  be  contradicted  by 
evidence  showing  that  he  had  made  such 
statements.  Larkin  v.  Saltair  Beach  Co. 
3:  982,  83  Pac.  686,  30  Utah,  86. 

172.  Wlien  ouo  snini;  for  assault  and  bat- 
tery which  was  alleged  to  have  been  in  self- 
defense  when  plaintiff  was  intoxicated  tes- 
tifies that  he  never  drank  intoxicating  li- 
quor, evidence  is  admissible  of  occasions 
when  he  was  intoxicated,  although  they  were 
several  years  previous  to  the  date  of  the 
alleged  a.'^sault.  McQuiggan  v.  Ladd,  14: 
689,  64  Atl.  503,  79  Vt.  90. 

173.  A  witness  who  has  testified  at  a  trial 
for    murder    of    his    daughter    that    there 
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•were  marks  of  violence  on  the  body  may  be 
impeached  by  show  iiiy-  that,  for  several  days 
.after  the  body  was  found,  he  stated,  and 
testified  at  the  preliminary  examination, 
that  he  had  discovered  no  such  marks.  San- 
•ders  V.  State,  22:  243,  112  S.  VV.  6S,  54  Tex. 
Crim.  Rep.  101. 

174.  To  test  the  credibility  of  testimony 
■of  the  father  of  a  girl  who  had  been  fiaind 
dead,  that  the  weeds  wliere  her  body  was 
found  were  trampled,  and  there  were  marks 
on  the  body  which  tended  to  indicate  vio- 
lence, evidence  is  admissible  that  the  morn- 
ing after  the  death  he  told  various  persons 
tliat  he  believed  that  it  was  a  case  of  sui- 
cide. Sanders  v.  State,  22:  243,  112  S.  W. 
€8,  54  Tex.  Crim.  Rep.  101. 

175.  The  principal  actor  in  a  homicide 
■charged  to  have  been  committed  by  the  con- 
certed action  of  several  strikers,  who  is 
■called  as  a  witness  for  one  of  them,  may  be 
contradicted  by  testimony  that,  in  reply  to 
a  statement  in  his  presence  that  the  strik- 
ers could  not  win  by  violence,  he  stated  that 
that  was  the  only  way  to  win,  as  tending 
to  refute  the  theory  of  self-defense,  although 
made  in  the  absence  of  accused  after  the 
homicide.  State  v.  Forsha,  4:  576,  88  S. 
W.  746,  190  Mo.  296. 

176.  One  jointly  accused  of  murder  with 
one  on  trial,  who  is  called  as  a  witness  on 
his  behalf,  who  admits,  on  cross-examina- 
tion, that  he  has  pleaded  guilty  to  a  charge 
of  common  assault,  may  be  shown  by  the 
record  to  have  pleaded  guilty  to  an  assault 
with  intent  to  kill,  as  tending  to  alfect  his 
•credibility.  State  v.  Forsha,  4:  576,  88  S. 
W.  746,  190  Mo.  296. 

177.  The  attention  of  a  witness  for  ac- 
•cused  may  be  directed  to  conflicting  state- 
ments made  to  the  police,  and  the  incon- 
sistency established  by  testimony  of  the 
stenographer  who  made  notes  of  the  state- 
ments when  made.  People  v.  Friedman, 
45:  55,  98  N.  E.  471,  205  N.   Y.  161. 

178.  After  a  witness  for  defendant  in  a 
■criminal  case  has  testified  on  cross-examina- 
tion designed  to  show  his  interest,  that  he 
did  not  have  a  certain  conversation  with 
the  prosecuting  witness,  evidence  of  such 
■conversation  may  be  admitted  to  contradict 
him,  although  accused  was  not  present  when 
it  occurred.  State  v.  Mulhall,  7:  630,  97  S. 
W.   583,   199  Mo.  202. 

179.  Prosecutrix  in  a  proceeding  for  se- 
duction, who  has  testified  on  cross-examina- 
tion that  during  the  time  when  the  alleged 
illicit  relations  existed  she  was  not  receiv- 
ing attentions  from  other  men,  may  be  im- 
peached by  evidence  that  she  was  receiving 
such  attentions  at  the  time;  at  least  if 
■such  evidence  also  tends  to  weaken  the  cor- 
roboration of  proeecutrix  foimd  in  evidence 
■of  attentions  by  accused.  State  v.  Holter, 
46:  376,  142  N.  W,  657,  32  S.  D.  43. 

180.  Where,  upon  a  trial  for  incest,  the 
prosecuting  witness  denies  a  statement 
which  has  been  introduced  in  evidence,  to 
the  effect  that  she  had  had  illicit  relations 
with  otlier  relatives,  accused  may  introduce 
■evidence  to  contradict  her,  for  the  purpose 
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of   showing   the   unreliability   of   her   testi- 
mony  and   that   her   claim    was   fabricated. 
Gross  v.   State,  33:  477,   135  S.   W.  373,  61 
Tex.   Crim.   Rep.    170. 
—  on  immaterial  or  collateral  matter. 

181.  The  state,  having  introduced  the  tes- 
timony of  the  prosecuting  witness  on  a  trial 
for  incest,  which  was  defended  on  the 
theory  that  the  charge  was  made  to  get 
even  with  defendant  for  accusing  her  of 
wron;]doing  with  a  suitor,  that  she  was 
never  allowed  to  be  in  the  company  of  men 
unchaperoned,  cannot  object  to  the  intro- 
duction of  evidence  that  she  had  been  seen 
alone  with  such  person,  on  the  ground  that 
it  was  an  immaterial  matter.  Gross  v. 
State,  33:  477,  135  S.  W.  373,  31  Tex.  Crim. 
Rep.    170. 

182.  A  witness  is  not  to  be  discredited 
because  of  a  discrepancy  as  to  a  wholly  im- 
material matter.  Mann  v.  State,  4:  934,  53 
S.  E.  324,  124  Ga.  760. 

183.  The  motorman  of  a  street  car  can- 
not be  impeached  for  his  statement  of  liis 
age  in  an  action  to  hold  the  company  liable 
for  ejecting  a  .passenger  from  the  car. 
Kirk  v.  Seattle  Electric  Co.  31:991,  108 
Pac.  604,  58  Wash.  283. 

184.  The  superintendent  of  a  mill  in 
which  an  employee  was  injured,  who,  after 
testifying  tliat  he  instructed  and  warned 
the  injured  person,  states  on  cross-exam- 
ination that  he  had  also  warned  other  em- 
ployees performing  duties  similar  to  those 
required  of  the  person  injured,  cannot  be 
contradicted  by  their  testimony  that  he 
had  not  done  so,  since  the  matter  is  col- 
lateral to  the  issue.  Furlow  v.  United  Oil 
Mills,  45:  372,  149  S.  W.  69,  104  Ark.  489. 
Discrediting  cwn  •writness. 

185.  A  party  who  has  called  a  witness, 
and  is.  surprised  by  his  adverse  testimony, 
may,  in  the  discretion  of  the  trial  cburt,  be 
allowed  to  cross-examine  him,  and,  after 
laying  the  proper  foundation,  to  show  that 
he  had  previously  made  statements  contrary 
to  his  testimony.  Lindquist  v.  Dickson,  6: 
729,  107  N.  W.  958,  98  Minn.  369. 

ISO.  The  rule  that  a  party  may  not  im- 
peach his  own  witness  by  proof  of  contia- 
dictory  statements  does  not  apply  where  the 
witness  is  a  party  in  interest,  and  the  state- 
ments would  be  admissible  as  admis-^ioiis 
against  his  interest.  Lambert  v.  Armen- 
trout,  22:  556,  64  S.  E.  260,  65  W.  Va.  375. 

(Annotated) 

187.  That  one  makes  the  adverse  party 
his  witness,  does  not  prevent  his  proving  ad- 
missions which  had  been  made  by  him  in 
conflict  with  his  testimony.  Koester  v. 
Rochester  Candy  Works,  19:  783,  87  N.  E. 
77,  194  N.  Y.  92. 

188.  A  party  cannot  impeach  his  own 
witness  by  proof  of  a  prior  contradictory 
statement,  where  such  party  has  not  been 
misled  by  the  witness,  and  where  the  wit- 
ness has  testified  to  no  fact  injurious  to 
such  party,  but  has  only  failed  to  testify 
to  matters  beneficial  to  him.  Culpepper  v. 
State,  31:  1 166,  111  Pac.  679,  4  Okla.  Crim. 
Rep.   103. 

189.  In   an  action   on   an  accident  insur- 
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anoe  policy,  the  plaintiff  may  call  and  ex- 
amine upon  the  trial,  as  a  witness,  an  officer 
of  the  defendant  corporation,  as  under  cross- 
examination,  and  thereafter  rebut  the  evi- 
dence of  such  witness  by  counter  or  impeach- 
ing testimony,  or  by  proof  that  he  has  there- 
tofore made  statements  inconsistent  with 
those  made  on  his  examination.  Corbett  v. 
Physicians'  Casualty  Asso.  i6:  177,  115  N. 
W  365,  135  Wis.  505. 
Corroboration. 
Error    in    permitting    witness   to    introduce 

evidence  of  his  general   reputation,  see 

Appeal  and  Error,  1117 
Admissibility    of    evidence    to    prove    char- 
acter of^  see  Evidence,  1573. 
Necessity     of    corroborating     testimony    of 

plaintiff  in  divorce  suit,  see  Evidence, 

2207-2209. 
Corroboration   of   testimony   of   accomplice, 

see  Evidence,  2366-2371. 
Instruction  as  to  corroboration  of  witness, 

see  Trial,   965,   1076. 
Of  attesting  witness,  see  Wills,  99. 

190.  To  entitle  a  party  who  has  testified 
in  his  own  behalf  to  corroborate  his  evi- 
dence by  proof  of  his  general  reputation 
for  truth  and  veracity,  there  must  have  been 
a  direct  attack  upon  his  character  in  that 
regard,  or  an  attempt  made  to  impeach  him 
by  evidence  of  particular  acts  of  criminal 
or  moral  misconduct,  or  by  proof  of  con- 
tradictory or  inconsistent  statements  made 
to  others  or  admitted  on  cross-examination, 
or  by  evidence  of  corruption  on  his  part  in 
connection  with  the  case  in  which  he  ap- 
pears. First  Nat.  Bank  v  Blakeman,  12: 
364,  91  Pac.  868,  19  Okla.  106.       (Annotated) 

191.  The  unimpeached  testimony  of  a  wit- 
ness cannot  be  supported  by  an  affidavit 
made  out  of  court  before  trial.  Judd  v. 
Letts,  ^:  156,  111   Pac.   12,  158  Cal.  359. 

192.  Tliat  a  transaction  testified  to  by  a 
witness  was  a  subject  of  remark  between 
himself  and  another  person  may  be  shown 
in  evidence  as  tending  to  show  a  reason  for 
recollection.  Miller  v.  Pearce,  43:  332,  85 
Atl.  620,  86  Vt.  322. 

193.  Prior  consistent  statements  are  not 
admissible  in  evidence  to  support  testimony 
of  a  person  who  had  been  robbed  identify- 
ing the  robber,  who  attempted  to  prove  an 
alibi,  where  a  conviction  must  rest  solely 
on  the  testimony  of  the  prosecuting  witness. 
Rogers  v.  State,  41:  857,  115  S.  W.  156,  88 
Ark.  451.  (Annotated) 

194.  To  corroborate  an  accomplice  testify- 
ing against  his  companion  in  a  murder  case, 
evidence  is  admissible  that  persons  were 
seen  at  the  time  and  place  when  and  where 
the  witness  locates  himself  and  his  com- 
panion in  detailing  their  movements  in  con- 
nection with  the  crime,  as  well  as  that 
accused  was  recognized  or  identified  as  one 
of  the  persons  then  present.  Grant  t.  State, 
42:  428,  148  S.  W.  760,  —  Tex.  Crim. 
Rep.  — . 

195.  To  corroborate  a  witness  testifying 
to  an  admission  by  one  accused  of  crime, 
that  he  carved  his  initials  in  a  door  near 
the  place  of  the  crime  on  its  date,  evidence 
Digest   1-52  Ii.R.A.(N.S.) 


is  admissible  that  the  initials  were  actually 
carved  at  the  time  and  place  mentioned. 
State  V.  Kent,  26:  990,  74  Atl.  389,  83  Vt. 
28. 

196.  In  a  prosecution  for  rape,  the  com- 
plainant may  testify,  in  corroboration  of 
her  testimony  that  she  had  been  ravished^ 
that  about  twenty  hours  after  the  alleged 
outrage  she  complained  thereof  to  her  hus- 
band; but  on  direct  examination  such  tes- 
timony should  be  confined  to  the  bare  fact 
that  complaint  was  made,  as  details  of  the 
event,  including  the  identity  of  the  person 
accused,  are  not  proper  suljjects  of  inquiry, 
where  the  complaint  was  not  a  spontaneous,, 
unpremeditated  statement  so  closely  con- 
nected with  the  act  as  to  be  part  of  the  re» 
gestae.  Henderson  v.  State,  26:  1149,  123  N. 
W.   459,   85   Neb.   444.  (Annotated) 

197.  The  prosecuting  attorney  should  not 
be  permitted  to  testify  that  no  inducement 
was  offered  to  a  witness  to  testify  against 
accused,  for  the  purpose  of  corroborating  the 
testimony  of  such  witness  to  that  effect. 
Owens  V.  State,  21:  782,  33  So.  718,  82  Miss. 
18. 

198.  The  view  of  the  cross-examination  of 
a  witness  taken  by  the  attorney  general  in 
arguing  the  case  to  the  jury  cannot  alTect 
a  ruling  upon  the  admissibility  of  evidence 
to  support  the  witness,  under  a  view  of  the 
cross-examination  which  the  court  had  a 
riglit  to  take  at  the  time.  Com.  v.  Tucker, 
7:  1056,  76  N.  E.  127,  189  Mass.  457. 

199.  The  mere  fact  that  a  witness  admits 
that  he  has  talked  with  a  person  assisting 
in  preparing  the  defense  in  a  criminal  case 
does  not  show  such  bias  or  moral  duress  as 
to  make  admissible  evidence  of  statements- 
made  prior  to  that  time,  tending  to  sup- 
port his  testimony.  Com.  v.  Tucker,  7: 
1056,  76  N.  E.  127,  189  Mass.  457. 

200.  The  mere  making  of  contradictory 
statements  on  cross-examination  does  not 
justify  the  admission  of  evidence  of  prior 
statements  to  support  the  witness  by  cor- 
roborating the  testimony  given  on  direct  ex- 
amination, although  the  contradiction  con- 
sisted of  the  admission  of  the  making  of 
prior  statements  in  conflict  with  the  testi- 
mony given,  so  that  it  may  be  contended 
that  the  testimony  is  a  matter  of  recent 
contrivance.  Com.  v.  Tucker,  7:  1056,  76 
N.  E.  127,  189  Mass.  457. 

201.  Testimony  of  the  beneficiary  in  an  in- 
surance policy  as  to  payment  of  premiums 
may  be  corroborated  by  the  testimony  of 
others  as  to  statements  made  by  her  to 
them,  relative  to  such  payments.  Matthews 
v.  Metropolitan  L.  Ins.  Co,  18:  1219,  61  S.  E. 
192,  147  N.  C.  339. 

202.  Evidence  as  to  the  laying  by  the 
town  of  pipes  to  supply  with  water  a  house 
insured  when  in  process  cf  erection  is  ad- 
missible in  an  action  on  the  policy,  in  sup- 
port of  testimony  by  the  owijer  as  to  rep- 
resentations made  by  him  that  the  proper- 
ty would  not  be  occupied  until  after  the 
water  was  in.  Harris  v.  North  American 
Ins.  Co.  4:  1 137,  77  N.  E.  493,  190  Mass.  3Ul. 

203.  In  corroboration  of  testimony  of  a 
telegraph   operator  that  he  could  have  de- 
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livered  a  message  had  he  received  it,  which 
was  destined  for  a  point  a  few  miles  in  the 
country,  evidence  is  admissible  that,  at  the 
time,  the  place  where  the  station  was  lo- 
cated was  a  good  cotton  market,  which 
would  bring  persons  into  town  who  might 
take  the  message  to  the  addressee.  Western 
U.  Teleg.  Co.  v.  Alford,  50:  94,  161  S.  W. 
1027,   110   Ark.   379. 

IV.  Credibility. 

(See  also   same   heading   in  Digest   L.R.A. 
1-70.) 

Discrediting  witness,   see  supra.   III. 
Cross-examination  for  purpose  of  eflFecting, 

see  supra,  97-110. 
Prejudicial  error   in   instruction   as  to,   see 

Appeal   and    Eheoe,    1372-1374,    1376, 

1377. 
Refusal    to    modify    erroneous    instruction 

as  to,  see  Appeal  and  Error,  1439. 
Insinuations  by  judge  as  to,  see  Appeal  and 

Error,  1461. 
Right  to  set  aside  verdict  or  grant  a  new 

trial  because  of  demeanor  of  witnesses, 

see   New  Trial,   28-30. 
Question  for  jury  as  to,  see  Trial,  256-259, 

773. 
Instructions  on,  see  Trial,  958-964. 

204.  A  court  or  jury  is  not  required  to 
believe  a  witness,  or  accept  his  statements 
as  conclusive,  merely  because  there  is  no 
direct  evidence  contradicting  his  state- 
ments. Cobe  V.  Couglilin  Hardware  Co.  31: 
1126,    112   Pac-    115,   83   Kan.   522. 

205.  The  testimony  of  witnesses  who  are 
found  to  have  testified  falsely  on  material 
portions  of  the  case  may  be  rejected  as  to 
other  portions.  State  v.  Martin  (N.  J. 
Err.  &  App.)  24:  507,  73  Atl.  548,  77  N.  J. 
L.  652. 

206.  A  witness  false  in  one  part  of  his 
testimony,  because  mistaken  as  to  the  facts, 
is  not  within  the  rule  that  a  witness  false 
in  part  of  his  testimony  is  to  be  distrusted 
in  other  parts.  Simpson  v.  Miller,  29:  680, 
110  Pac.  485,  57  Or.  61. 

207.  The  testimony  of  a  witness  who  is 
impeached  on  cross-examination  need  not 
be  taken  as  true  by  the  jury,  although  he 
is  not  contradicted,  nor  his  reputation  for 
truth  and  veracity  impeached.  Mee  v. 
Carlson,  29:  351,  117  N.  W.  1033,  22  S.  D. 
365. 

Interested  witnesses. 

208.  The  veracity  of  a  witness  for  plain- 
tiflf  cannot  be  considered  as  affected  by  the 
fact  that  he  was  a  defendant  in  the  case,  so 
that  his  judgment  as  to  values  might  be 
inlluenced  by  iiis  feelings.  Younger  v.  Hoge, 
j8:  94,  111  S.  W.  20,  211  Mo.  U4. 

V.  Fees. 

209.  The  state  is  hot  required  to  advance 
fees    to    a    witness    who   makes    a    demand 
therefor   when    summoned   as   a  witness   in  j 
an  action  brought  bv  an  assistant  attorney 
Digest   1-52  L.R.A.(N.S.) 


I  general  in  the  name  of  the  state  to  enjoin 
the  maintenance  of  a  nuisance.  State  v. 
Kaemmerling,  31:  781,  111  Pac.  441,  83  Kan. 
387.  (Annotated) 

210.  To  entitle  a  witness  for  accused  to 
be  paid  his  fee  by  the  county  in  a  criminal 
case,  an  order  of  the  judge  to  compel  his 
attendance  is  necessary,  under  a  statute 
providing  that,  upon  satisfactory  proof  of 
a  defendant's  inability  to  procure  tiie  at- 
tendance of  witnesses  for  his  defense,  the 
court  may  direct  necessary  witnesses  to  be 
summoned,  and  that  witnesses  so  ordered 
shall  be  paid  their  fees  out  of  the  county 
treasury.  Philler  v.  Waukesha  County, 
25:  1040,  120  N.  W.  829,  139  Wis.  211. 

Of  experts. 

211.  A  county  is  not  liable  for  the  serv- 
ices of  a  physician  in  preparing  himself  to 
testify  as  an  expert  as  to  the  sanity  of  a  per- 
son on  trial  for  crime,  in  the  absence  of 
any  statutory  authority  to  contract  such 
obligation.  Philler  v.  Waukesha  County, 
25:  1040,  120  N.  W.  829,  139  Wis.  211. 

212.  A  physician  placed  on  the  witness 
stand  to  testify  as  to  the  sanity  of  a  per- 
son on  trial  for  crime  is  entitled  to  the 
statutory  fees  only,  where  he  testifies  only 
to  facts  which  are  within  his  knowledge  at 
the  time.  Philler  v.  Waukesha  County,  25: 
1040,  120  N.  W.  829,  139  Wis.  211. 

( Annotated ) 

213.  Physicians  employed  without  an 
agreement  as  to  compensation,  by  a  plain- 
tiff in  an  action  to  recover  for  personal  in- 
juries, to  make  a  personal  examination  01 
his  condition  in  order  to  qualify  as  ex- 
perts, and  then  to  attend  court  to  testify 
as  such  experts  and  assist  counsel  in  nieei- 
ing  expert  evidence  from  the  other  side, 
may  recover  from  him  reasonable  compen- 
sation for  their  time,  and  are  not  limited 
to  the  regular  witness  fees,  where  they 
were  not  summoned,  but  appeared  volun- 
tarily under  the  agreement.  Gordon  v. 
Conley,   33:  336,   78   Atl.   365,   107   Me.   286. 

( Annotated ) 


WOLF. 

Liability  for  injury  by,  see  Animals,  12. 


\KroMEir. 

Assault  by  placing  hand  on  woman  with 
friendly  motivei,  see  Assault  and  Bat- 
tery,   3. 

Abusing  and  threatening  a  woman  over 
telephone,  see  Assault  and  Battery, 
6. 

Right  to  vote  on  question  of  issuance  of 
school  bonds,  see  Bonds,  95. 

Carrier's  duty  to  assist  woman  passenger, 
see  CARRiErRS,  517-.521. 

Prohibiting  importation  of,  for  immoral 
purposes,  see  Commerce,  40,  41. 

Equal  protection  and  privileges  of,  see  Con- 
stitutional Law,  153-156,  245,  276. 
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Regulating  hours  of  labor  of,  see  Constitu- 
tional Law,  308-311,  481-483;  Evi- 
dence, 29,  30;  Mas'itji  and  Servant, 
92,  93;  Municipal  Corporations,  499; 
Statutes,  137,  162,   163. 

Forbidding  presence  of,  in  saloons,  see  Con- 
stitutional Law,  154,  155,  276;  Evi- 
dence, 1891;  Intoxicating  Ljquobs, 
35-37;  Trial,  1075. 

Forbidding  presence  of,  in  Chinese  restau- 
rant, see  Constitutional  Law,  627a, 
641. 

Forbidding  sale  of  intoxicating  liquors  to, 
see  Intoxicating  Liquors,  32. 

Mental  anguish  as  element  of  damages  for 
assault  on,  see  Da}«[Ages,  633,  634. 

Woman  as  head  of  family  entitled  to  home- 
stead, see  Homestead,   11,   12. 

Right  to  license  for  sale  of  liquors,  see 
Intoxicating  Liquors,  63. 

Publication  of  portrait  of,  see  Libel  and 
Slander,  24. 

Libel  of,  see  Libel  and  Slandeb,  24,  36- 
45;  Pleading,  218,  364. 

Validity  of  mandamus  signed  by  woman 
acting  as  deputy  clerk,  see  Mandamus, 
103,  127. 

As  notaries  public,  see  Notary,  2. 

Eligibility  to  office,  see  Officers,  12. 

Right  to  petition  in  relation  to  school  mat- 
ters, see  Schools,  40,  43. 


( 


'WOOD  AliCOHOL. 

Negligence  of  druggist  in  sale  of,  see  Ap- 
peal AND  Error,  1096;  Drugs  and 
Druggists,  8;  Evidence,  1343. 


TVOODEN  BUIIiDINGS. 

Erection   or    repair   of,   within   fire  limits, 
see  Buildings,  14-28. 


WOOD  YARD. 


Safety  of,  as  place  for  work,  see  Master 

and  Servant,  329. 
Assumption    of    risk    by    employee    in,    see 

Master  and  Servant,  493. 


\KrORDS. 

Meaning  of,  see  Definitions. 
As  imprisonment,  see  False  Imprisonment, 
3. 


WORK  AND  LABOR. 

Contract  for,  within  meaning  of  statute  of 
frauds,  see  Contracts,  202.  203,   209. 
Digest  1-52  L.R.A.(N.S.) 


Implied  contract  to  pav  for,  see  Contracts, 

23-35,  38,  40,  41,  *43,  50. 
Prohibiting  labor  on   Sunday,  see  Sunday. 

m. 


"WORK  HORSE. 


Exemption  of,  from  levy,  see  Exemptions^ 
15. 


WORKHOUSE. 


Liability  of  city  maintaining,  for  injuries 
^  inmates  or  employees,  see  Munici- 
pal Corporations,  370-373. 


WORKING   GIRI4S. 

Gift  for  home  for,  see  Charities,  12. 


W^ORKMEN'S  COMPENSATION  ACT. 

Constitutionality  of,  see  Constitutional 
Law,  71,  135,  316-320,  468,  469,  574, 
722,  811;  Jury,  45,  46;  Taxes,  7,  41. 

When  court  will  set  aside  as  invalid,  see 
Courts,  103. 

Injunction  against  employer's  accepting 
benefits  of,  see  Injunction,  7. 

Right  of  dependent  to  compensation  where 
injured  workman  dies  under  anesthetic, 
see  Master  and  Servant,   138. 

In  general,  see  Master  and  Servant. 


WORKS   OF   NECESSITY  AND 
CHARITY. 

See  Sunday,  III.  b. 


'WORSHIP. 


Freedom  of,  see  CoNSTiTxrnoNAL  Law,  II 

d. 
Disturbing,  see  Disturbing  Worship. 
Religious  worship  in  schools,  see  Schools, 

Gl,  65. 


WOUNDING. 


Indictment  for  malicious  wounding,  see  In- 
dictment, etc.,  66,  123. 


WRECK;   WRIT  AND  PROCESS,  I. 
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AVREGK. 

Charging  vessel  owner  with  expense  of  re- 
moving from  harbor,  see  Shipping,  1. 


WRIT    AND    PROCESS. 

7.  In  general,  1—15. 
II.  Service,    16—88. 

a.  In  general,  16—31. 

6.  On  corporations,  32—50. 

c.  By   publication,    51—15. 

d.  Privilege;  exemptions,  76—87. 

1.  From  arrest,    76. 

2.  From  service  of  suminona, 

77-87. 

e.  Liability  for  serving,  88. 
III.  Return;  proof,  89—95. 

Various  particular  writs,  see  Assistance; 
Attachment;  Audita  Quep.ela;  Cer- 
tiorari; Execution;  Garnishment; 
Injunction;  Mandamus;  Ne  Exeat; 
Prohibition;  Quo  Warranto;  Seques- 
tration. 

Writ  of  error,  see  Appeal  and  Error. 

Issuing  summons  in  cause  of  action  sub- 
mitted to  arbitration  as  a  revocation 
of  arbitration,  see  Arbitration,  4. 

Summary  process  to  compel  presentation  of 
claims  before  bankruptcy  court,  see 
Bankruptcy,  92. 

Prerogative  writs;  original  jurisdiction  of 
appellate  court  to  grant,  see  Courts, 
II.  a.  2. 

Of  commitment,  see  Criminal  Law,  II.  c. 

Right  of  accused  to  have  compulsory  process 
for  witnesses,  see  Criminal  Law,  104- 
106. 

Punitive  damages  for  abuse  of,  see  Dam- 
ages, 56-60. 

Order  of  attachment  as  process,  see  Ex- 
emptions, 2. 

Resisting  service  of  writ,  see  Indictment, 
ETC.,  106;  Obstructing  Justice,  6. 

Waiver  of  process,  see  Judgment,  6. 

Obstructing  execution,  see  Obstructing 
Justice,  3. 

Effect  of  invalidity  as  to  nonresidents  not 
served  with  process  of  statute  providing 
for  judgment  against  joint  debtors,  see 
Statutes,  65. 

I.  In  general. 

(See  also  same  heading  in  Digest  L.R.A. 
1-70. J 

On  appeal,  see  Appeal  and  Error,  III.  e. 

Omission  from  summons  of  name  of  county 
as  reversible  error,  see  Appeal  and 
Error,   1037. 

Service  of  summons  in  action  to  enforce 
liability  of  members  of  mutual  insur- 
ance company,  see  Equity,  98. 

Presumption  from  official  indorsement,  see 
Evidence,  680. 

Evidence  as  to  time  of  issuance  of,  see  Evi- 
dence,  2263. 

Digest   1-52  L.R.A.(N.S.) 


1.  The  filing  of  a  precipe  for  summons 
ad  respondendum  is  not  jurisdictional,  but 
serves  the  twofold  purpose  of  marking  the 
time  when  the  action  begins  and  of  guiding 
the  clerk  in  preparing  the  summons.  Mc- 
Millon  v.  Harrison.  49:  946,  63  So.  427,  66 
Fla.  200. 

2.  The  copy  of  the  complaint  delivered 
with  the  copy  of  summons  served  on  defend- 
ant for  the  commencement  of  an  action  on 
a  contract  should  be  deemed  a  part  of  tlie 
notice,  and  read  with  the  summons  to  ex- 
plain any  apparent  ambiguity,  and  there- 
fore, if  it  names  the  county  in  which  suit 
is  brought  and  the  amount  for  which  judg- 
ment is  demanded,  the  notice  is  sufiicicnt, 
although  these  facts  are  not  stated  in  the 
summons  as  required  bv  statute.  First  Nat. 
Bank  v.  Rusk,  44:  138^  127  Pac.  780,  65  Or. 
35.  (Annotated) 
Name    of    party. 

Estoppel  to  deny  that  name  appearing  in 
notice  is  the  true  one,  see  Estoppel, 
179. 

Describing  members  of  partnership  in  pub- 
lication service  by  firm  name  only,  see 
JUDGMEiNT,    128. 

See  also  infra,  30. 

3.  A  published  notice  to  "Dunton"  is 
not  sufficient  to  support  an  attachment 
eigainst  property  of  Denton,  although  a 
codefendant  was  correctly  named,  if  no 
personal  service  was  secured  on  either. 
Schoenfeld  v.  Bourne,  30:  122,  123  N.  W. 
537,  159  Mich.  139.  (Annotated) 

4.  Jurisdiction  of  a  defendant  in  a  par- 
tition suit  is  not  acquired  by  publication  of 
a  summons  in  which  the  middle  initial  of 
his  name  is  erroneously  stated.  D'Autre- 
mont  V.  Gaylord,  17:  236,  116  N.  W.  357,  104 
Minn.  165. 

5.  Though  the  failure  to  insert  the  mid- 
dle initial  of  the  defendant's  name  in  a 
summons  where  service  is  made  by  publi- 
cation might  not  be  fatal  error,  the  use  of 
a  wrong  initial  will  not  confer  jurisdiction 
over  the  real  partv  defendant.  D'Autre- 
mont  V.  Gaylord,  17:  236,  116  N.  W.  357,  104 
Minn.  165. 

6.  Where  the  grantee  of  a  deed  adopts 
initials  in  place  of  Christian  names  by 
which  the  title  shall  be  conveyed  to  him, 
the  rule  applies  that  if,  in  a  published 
notice  of  a  suit,  the  first  name  is  correctly 
given,  incorrect  initials  are  immaterial,  so 
that  the  notice  will  be  binding  in  case  three 
initials  appear  in  place  of  Christian  names, 
and  the  first  is  correct,  although  one  of  the 
others  may  be  incorrect.  White  v.  Himmel- 
berger-Harrison  Lumber  Co.  42:  151,  139  S. 
W.  553,  240  Mo.  13.  (Annotated) 

7.  Jurisdiction  of  a  nonresident  defend- 
ant in  a  suit  to  foreclose  a  mortgage  not 
signed  by  him  is  not  acquired  by  publication 
of  a  summons  in  which  only  the  initials  of 
his  Christian  names  are  stated,  where  tlie 
verification  does  not  state  that  his  true 
name  could  not  be  discovered,  and  neither 
the  summons  nor  notice  contained  the  words 
"real  name  unknown,"  as  required  by  stat- 
ute, although  it  is  shown  that  he  had  trans- 
acted business  and  acted  as  deputy  county 
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clerk  and  notary  public  by  tlie  name  by 
wliicli  he  was  sued,  since  a  legal  name  in- 
cludes the  first  Christian  name  in  full,  and 
the  surname.  Butler  v.  Smith,  28:  436,  120 
N.  VV.  1106,  84  Neb.  78.  (Annotated) 

8.  No  valid  judgment  can  be  entered  in 
a  proceeding  to  enforce  unpaid  taxes  against 
one  whose  Christian  name  is  Michael,  upon 
a  constructive  service  of  process  against  him 
by  the  name  of  Mike,,  where  there  is  nothing 
to  show  that  he  ever  answered  to  or  toler- 
ated such  name.  Ohlman  v.  Clarkson  Saw- 
mill Co.  28:  432,  120  S.  W.  1155,  222  Mo.  62. 

9.  Service  by  publication  upon  a  part- 
nership by  its  firm  name,  without  specify- 
ing the  individuals  composing  it,  does  not 
render  the  service  void,  where  every  pur- 
pose of  the  publication  summons  is  sub- 
served by  such  procedure,  as  in  such  case, 
the  use  of  the  firm  name  alone  is  an  irregu- 
larity only.  Ord  v,  Neiawanger,  29:  287, 
105  Pac.   17,  81  Kan.  63.  (Annotated) 

10.  Service  of  summons  by  publication 
and  mailing  upon  a  foreign  partnership  in 
the  partnership  name  as  upon  a  corpora- 
tion is  not  sufficient  to  give  jurisdiction 
over  the  partners  individually  or  collectively, 
at  least  where  the  firm  name  does  not  con- 
tain the  full  name  of  either  partner.  Yar- 
brough  V.  Pugh,  33:  351,  114  Pac.  918,  63 
Wash.    140. 

11.  Where  a  summons  in  an  action  of 
attachment  wherein  a  defendant  company 
was  erroneously  named  as  a  corporation, 
when  in  fact  it  was  a  copartnership,  was 
personally  served  within  the  state  on  a 
partner  as  the  managing  agent  of  the  al- 
leged corporation,  it  constitutes  a  valid 
service  upon  the  partner  and  copartnership 
sufficient  to  vest  jurisdiction  in  the  court 
to  permit,  on  proper  showing  made,  an 
amendment  of  the  summons  and  complaint 
served,  that  the  defendant  company  may 
be  designated  therein  as  a  partnership  with 
partners  named;  since  such  amendment 
does  not  substitute  a  new  for  an  old 
party,  but  merely  makes  definite  the  char- 
acter of  the  real  party  sued.  Goldstein 
v.  Peter  Fox  Sons  Co.  40:  566,  135  N.  W, 
180,  22  N.  D.  636.  (Annotated) 

12.  A  judgment  (quieting  title  to  real  es- 
tate against  a  married  woman  is  valid  al- 
though she  was  sued  in  her  maiden  name, 
in  which  stood  the  title  to  the  property, — 
especially  where,  for  the  purposes  of  the 
marriage  contract,  she  had  changed  the 
form  of  her  Christian  name  so  that  there 
was  nothing  of  record  to  indicate  that  she 
had  married  or  changed  her  name.  Emery 
T.  Kipp,  19:  983,  97  Pac.  17,  154  Cal.  83. 

13.  Jurisdiction  of  a  married  woman 
may  be  secured  in  an  action  to  quiet  title 
to  real  estate  by  publication  of  a  summons 
against  her  in  her  maiden  name,  in  which 
she  took  and  held  the  title  to  the  property, 
Emery  v.  Kipp,  19:  983,  97  Pac.  17,  154  Cal. 
83.  ( Annotated ) 

14.  Attempted  service  of  summons  by 
publication  will  not  confer  jurisdiction  upon 
the  court  over  an  unmarried  woman  whom 
the  notice  describes  by  her  surname  and  as 
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the  wife  of  a  defendant  of  similar  name, 
and  states  their  first  names  to  be  unknown, 
but  gives  no  other  description  or  identifica- 
tion, where  there  was  no  appearance  or 
waiver  of  the  issuance  and  service  of  sum- 
mons; and  a  judgment  rendered  against  her 
upon  such  notice  is  void.  Whitney  v.  Mase- 
more,  11:  676,  89  Pac.  914,  75  Kan.  522. 

(Annotated) 
15.  The  rule  that  a  judgment  in  a  suit 
for  taxes  against  the  record  owner,  with 
notice  by  publication  to  him,  is  good  against 
his  heirs,  applies  where  the  name  of  the 
grantee  in  the  deed  is,  by  mistake  of  the 
officer,  incorrectly  recorded,  so  that  the  rec- 
ord owner  appears  to  be  other  than  the  true 
owner,  and  the  name  in  the  published  notice 
follows  the  record,  although  the  statute  pro- 
vides that  the  deed  shall  be  notice  from  the 
time  the  same  is  filed  for  record,  since  this 
must  be  interpreted  to  mean  that  it  shall 
be  notice  until  the  record  is  made,  after 
which  the  record,  and  the  record  alone,  im- 
parts notice.  White  v.  Himmelberger-Har- 
rison  Lumber  Co.  42:  151,  139  S.  W.  553, 
240  Mo.  13. 


II.  Service. 

a.  In  general. 

(See  also  same  heading  in  Digest  LJtjL. 
1-10.) 

Service  of  proposed  bill  of  exceptions,  see 
Appeal  and  Error,  130. 

Appealability  of  order  denying  motion  to 
set  aside  service,  see  Appeal  and  Eb- 
BOB,   26. 

Effect  of  appeal  from  judgment  by  one  not 
properly  served,  see  Appeal  and  Erkob. 
101. 

Necessity  of  bill  of  exceptions  on  appeal 
from  order  granting  motion  to  quash 
summons,  see  Appeal  and  Error,  226. 

Waiver  of  defects  in  service  by  appearance, 
see  Appeabance. 

Denial  of  due  process  of  law  by  method  of, 
see  Constitutional  Law,  538-543. 

Necessity  of  personal  service  in  contempt 
proceedings,  see  Contempt,  69. 

Service  on  defendant  in  divorce  case,  see 
Divorce,  5. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  678-680. 

Necessity  of  service  to  confer  jurisdiction, 
see  Judgment,  I.  c. 

EflTect  on  judgment  of  failure  to  serve  in- 
sane person  personally,  see  Judgment, 
133. 

Relief  against  judgment  because  of  non- 
service,  see  Judgment,  384,  396,  397, 
406. 

When  action  accrues  where  summons  and 
service  are  set  aside  and  another  sum- 
mons issued,  see  Limitation  of  Ac- 
tions, 110. 

Right  to  have  petition  for  dimissal  because 
of  invalid  service  set  down  for  hear- 
ing on  petition  and  answer,  see  Mo- 
tions and  Obdebs,  3. 
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16.  That  a  defendant  had  actual  notice 
of  the  commencement  of  an  action  gives  the 
court  no  jurisdiction  over  him.  Bennett  v. 
Supreme  Tent,  K.  of  M.  2:  389,  82  Pac.  744, 
40  Wash.  431. 

17.  Where  a  return  on  a  summons  in  a 
divorce  suit  shows  valid  service,  and  it  ap- 
pears that  the  person  who  made  the  return 
handed  a  copy  of  the  summons  and  com- 
plaint, inclosed  in  a  sealed  and  unaddressed 
Envelop,  to  the  defendant,  stating  that  he 
had  been  directed  by  defendant's  husband 
to  give  the  same  to  her,  and  on  the  same 
day  the  defendant  ascertained  tl>e  contents 
of  the  summons  and  complaint,  there  is  a 
legally  sufficient  service.  McElrath  v.  Lit- 
tell,  44:  505,  139  N.  W.  708,  120  Minn.  380. 

18.  Jurisdiction  to  restrain  the  members 
of  an  unincorporated  association  of  work- 
men from  the  prosecution  of  a  boycott  may 
be  secured  by  service  of  process  upon  its 
executive  oflicers,  where  they  fairly  repre- 
sent its  membership.  American  Federation 
of  Labor  v.  Buck's  Stove  &  Range  Co. 
32:  748,  33  App.  D.  C.  83. 

19.  Judgment  on  personal  service  of 
process,  made  on  a  resident  out  of  the  state, 
is  authorized  by  statutes  providing  how 
the  return  must  be  made  if  the  service 
was  without  the  state,  declaring  tliat  ac- 
tual personal  service  within  or  without  the 
state  supersedes  the  necessity  of  publica- 
tion, and  permitting  the  personal  judgment 
to  be  entered  against  a  defendant  served  in 
any  mode  authorized  by  statute  otlier  than 
publication,  whether  within  or  without  the 
state,  if  defendant  is  a  resident  of  the 
state.  Ralier  v.  Raher,  35:  292,  129  N.  W. 
494,  150  Iowa,  511. 

20.  Service  of  an  application  for  tempo- 
rary alimony  pending  a  suit  for  divorce  and 
permanent  alimony  must  be  personal.  Stall- 
ings  V.  Stallings,"9:  593,  56  S.  E.  469,  127 
Ga.    464.  (Annotated) 

21.  Service  of  petition  and  process  in  an 
action  for  total  divorce  cannot  be  perfected 
upon  defendant  as  a  nonresident  by  service 
upon  his  attorney  and  by  sending  a  copy 
by  registered  mail  to  the  defendant,  where 
he  has  a  legal  residence  within  the  state, 
although  he  has  business  interests  abroad, 
and  is  absent  from  the  state,  and  intends 
to  be  absent  for  an  indefinite  length  of  time. 
Stallings  v.  Stallings,  9:  593,  56  S.  E.  469, 
127  Ga.  464. 

22.  In  an  action  to  obtain  the  granting 
of  a  total  divorce,  the  awarding  of  tempo- 
rary and  permanent  alimony,  and  the  sub- 
jection of  property  to  its  payment,  service 
of  the  process  and  petition  should  be  made 
on  the  defendant  personally,  or  by  leaving 
a  copy  at  his  most  notorious  place  of  abode 
if  he  is  absent  from  the  state,  where  it  ap- 
pears that  the  legal  residence  and  family 
domicil  of  the  parties  are  within  the  state. 
Stallings  v.  Stallings,  9:  593,  56  S.  E.  469, 
127  Ga.  404.  (Annotated) 
At    place    of    abode. 

23.  The  "house  of  usual  abode,"  as  ap- 
plied to  the  place  at  which  substituted  serv- 
ice of  summons  may  be  made  by  leaving  a 
copy  with  a  person  of  suitable  age  and  dis- 
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cretion,  resident  therein,  is  one's  fixed  resi- 
dence at  the  time  service  is  made.  Berrv- 
hill  V.  Sepp,  21:344,  119  N.  W.  404,  106 
Minn.    458.  (Annotated) 

24.  In  the  case  of  a  married  man,  the 
"house  of  his  usual  abode,"  at  which  substi- 
tuted service  of  a  summons  may  be  made  by 
leaving  a  copy  with  a  person  of  suitable  age 
and  discretion,  resident  therein,  is  prima 
facie  the  house  wherein  his  wife  and  family 
reside.  Berryhill  v.  Sepp,  21:  344,  119  N. 
W.  404,   106   Minn.  458. 

25.  A  summons  which  is  served  upon  a 
daughter  of  a  defendant,  at  the  house  of  her 
mother,  who  lives  apart  from  her  husband, 
on  premises  rented  by  her,  and  upon  which 
he  had  never  been,  and  after  he  had  become 
a  resident  of  another  state,  is  not  properly 
served,  as  such  house  is  not  that  of  his 
usual  abode,  within  the  meaning  of  a  stat- 
ute, as  applied  to  the  place  at  which  substi- 
tuted service  of  a  summons  may  be  made  by 
leaving  a  copy  with  a  person  of  suitable 
age  and  discretion,  resident  therein.  Berrv- 
hill  v.  Sepp,  21:344,  119  N.  W.  404,  106 
Minn.  458. 

On    nonresident. 

Service  by  publication,   see  infra,  II.  c. 

Correction  of  decree  by  confession  as  to 
nonresident  not  properly  served,  see 
Appeal  and  Error,  1580. 

Due  process  in  service,  see  Constitutional 
Law,  538. 

Service  by  publication  in  garnishment  pro- 
ceedings,, see  Garnishment,  42. 

Necessity  of  personal  service  upon,  or  ap- 
pearance by,  see  Judgment,  18-20. 

Matters  concluded  by  judgment  against 
nonresident  not  appearing,  see  Judg- 
ment, 161. 

See  also  supra,  21;  infra,  31. 

26.  Errors  and  defects  in  the  proceedings 
taken  to  obtain  jurisdiction  of  nonresi- 
dents, of  a  nature  tending  to  mislead  and 
prejudice  the  defendant,  are  fatal  to  the 
jurisdiction  of  the  court.  D'Autremont  v. 
Gaylord,  17:  236,  116  N.  W.  357,  104  Minn. 
165. 

27  A  court  has  no  jurisdiction  to  enter 
a  personal  judgment  against  a  nonresident 
constructively  served,  who  has  made  no  ap- 
pearance in  the  action,  nor  can  any  finding 
made  in  the  case  touching  his  personal  lia- 
bility operate  as  an  estoppel  so  as  to  pre- 
vent him  from  showing  to  the  con- 
trary in  a  personal  action  subsequently 
brought  against  him.  Gates  v.  Tebbetts, 
20:  1000,  119  N.  W.  1120,  83  Neb.  673. 

28.  In  an  action  to  recover  an  interest 
in  land  within  a  state,  service  of  sunmions 
on  the  defendant  personally  outside  the 
state  vests  the  court  with  jurisdiction  to 
determine  the  plaintiff's  interest  in  the 
property  and  to  vest  in  him  such  interest, 
under  a  statute  conferring  upon  the  district 
court  power  to  pass  title  to  real  estate 
by  a  judgment  without  any  other  act  to  be 
done  on  the  part  of  the  defendant  when 
such  appears  to  be  the  proper  mode  to  carry 
its  judgment  into  effect:  and  if  it  is  neces- 
sary to  take  a  partnership  accounting  in 
the  action,  such  accounting  may  be  taken. 
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and  will  be  effectual  so  far  as  necessary  to 
determine  the  question  of  interest  of  the 
parties  to  the  land  within  the  state.  Smith 
V.  Smith,  52:  1061,  144  N.  W.  138,  123  Minn. 
431.  (Annotated) 

On  infants. 
Presumption  from  lapse  of  time  of  service 

on,  see  Evidence,  678. 
By  mail. 

29.  Service  of  summons  cannot  be  by 
mail,  under  a  statute  providing  that  sec- 
tions authorizing  service  of  notices  in  that 
manner  do  not  apply  to  service  of  summons. 
Bennett  v.  Supreme  Tent,  K.  of  M.  2:  389, 
82  Pac.  744,  40  Wash,  431. 

:^0.  Mailing  a  summons  directed  to  a 
partnership  in  which  the  full  name  of 
neither  partner  appears  is  not  mailing  di- 
rected to  defendant  as  required  by  statute, 
and  will  therefore  not  give  jurisdiction  over 
the  individual  partners.  Yarbrough  v. 
Pugh,  33:  351,  114  Pac.  918,  63  Wash.  140. 
Acceptance. 

31.  A  nonresident  defendant  by  the  ac- 
ceptance of  service  of  process  outside  of  the 
state  does  not  thereby  voluntarily  submit 
himself  to  the  jurisdiction  of  the  court,  so 
as  to  preclude  him  from  proceeding  under 
a  statute  permitting  adult  nonresident  de- 
fendants not  served  with  process  or  appear- 
ing, and  who  ^d  not  join  in  an  appeal  from 
an  adverse  decree,  to  apply  for  and  have  a 
rehearing.  White  v.  White,  24:  1279,  66  S. 
E.  2,  66  W.  Va.  79.  (Annotated) 

b.  On  coi'porations, 

(See   also   same   heading   in  Digest  L.R^. 

1-70. j 

Service  by  publication,  see  infra,  II.  c. 

Due  process  in,  see  Constitutional  Law, 
204,  540-543. 

Necessity  of  personal  service  upon^  or  ap- 
pearance by,  see  Judgment,  19. 

Right  under  pleadings  to  inquire  into  ques- 
tion of  proper  service,  see  Pleading, 
411. 

32.  The  various  methods  provided  by  the 
Kansas  statute  for  obtaining  service  of  pro- 
cess on  foreign  corporations  are  cumulative. 
Federal  Betterment  Co.  v.  Reeves,  4:  460, 
84  Pac.  560,  73  Kan.  107. 

33.  Service  upon  a  foreign  corporation 
conducting  a  regular  business  in  the  state  at 
a  permanent  place  may  be  made  at  such 
place  of  business  upon  its  agent,  in  connec- 
tion with  a  matter  growing  out  of  such 
business,  where  a  service  so  made  would  be 
good  as  against  a  domestic  corporation.  Cur- 
tis V.  Jordan,  5:  298,  40  So.  334,  115  La.  918. 

34.  Where  a  domestic  mercantile  corpo- 
ration enters  into  a  contract  with  a  foreign 
manufacturing  corporation  whereby  the  do- 
mestic concern  agrees  to  handle  the  manu- 
factured products  of  such  nonresident  cor- 
poration, and  where  it  is  provided  in  such 
contract  that  the  domestic  corporation  shall 
purchase  such  products  in  its  own  name, 
upon  orders  to  be  filled  in  another  state 
bv  such  foreign  corporation,  and  that,  when 
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so  purchased,  the  goods  become  the  prop- 
erty of  the  domestic  corporation,  and  such 
domestic  corporation  sells  such  goods 
throughout  the  state  through  its  traveling 
agents,  such  transactions  do  not  constitute 
"doing  business"  within  the  state  by  the 
nonresident  corporation,  but  the  transac- 
tions between  the  two  corporations  arc  pure- 
ly interstate,  and  therefore  service  of  sum- 
mons upon  tiie  domestic  corporation  is  not 
service  on  the  foreign  corporation.  Harrell 
V.  Peters  Cartridge  Co.  44:  1094,  129  Pac. 
872,   36    Okla.    684.  (Annotated) 

35.  Service  of  summons  in  an  action 
against  a  corporation  in  which  it  appears 
by  the  return  of  tlie  oHicer  making  the  serv- 
ice tliat  it  was  served  by  leaving  a  true  copy 
at  the  office  and  usual  place  of  business  of 
the  corporation  with  the  person  in  cliarge, 
and  in  which  the  court  found  that  the  cor- 
poration was  duly  notified  of  the  pendency 
of  the  action  as  appears  by  the  return  of  the 
sheriff,  "which  service  the  court  finds  to  be 
proper  and  legal  and  good,"  is  sufficient  to 
support  a  judgment  in  personam  although 
the  corporation  has  been  dissolved  and  the 
stockholders  reside  out  of  the  state,  but 
have  been  joined  in  the  action  and  served  by 
publication.  Humphrev  v.  Coquillard  Wag- 
on Works,  49:  600,  132  Pac.  899,  37  Okla. 
714. 

On    oiiicers    of    corporations. 
Due  process  as  to,  see  Constitutional  Law, 
540. 

36.  Where  a  foreign  corporation  con- 
tracts for  the  purchase  of  commodities  to 
be  delivered  f.  0.  b.  at  the  place  of  manu- 
facture, process  may  be  served  upon  its  sec- 
retary in  a  suit  growing  out  of  such  con- 
tract, when  he  is  in  the  state  to  confer 
with  the  seller  concerning  matters  relating 
to  the  contract,  under  a  statute  providing 
that  if  the  suit  is  against  a  foreign  corpo- 
ration doing  business  and  having  a  man- 
aging or  business  agent,  cashier,  or  secre- 
tary within  the  state,  summons  may  be 
served  by  delivering  a  copy  to  such  agent, 
cashier,  or  secretary.  Premo  Specialty  Mfg. 
Co.  V.  Jersey-Creme  Co.  43:  1015,  200  Fed. 
352,  118  C.  C.  A.  458.  ( Annotated  > 
On   state    officer. 

Due    process    as    to,    see    Constitutional 
Law,  543. 

37.  Where  a  foreign  manufacturing  cor- 
poration having  a  contract  with  a  domestic 
mercantile  corporation  to  handle  its  goods 
in  the  domestic  state,  sends  its  traveling 
agents  into  the  domestic  state  for  the  pur- 
pose of  advertising  the  goods  and  pushing 
the  sales  by  giving  exhibitions  and  demon- 
strations of  the  merits  of  such  goods,  and 
by  assisting  the  agents  of  the  domestic  cor- 
poration in  getting  customers'  and  order* 
for  such  goods,  such  orders  to  be  filled  by 
the  domestic  corporation  out  of  its  stock, 
such  acts  or  transactions  on  the  part  of 
such  agents  do  not  constitute  "doing  busi- 
ness" within  the  state  by  the  foreign  cor- 
poration, and  service  of  summons  upon  the 
secretary  of  state  is  not  valid  service  on 
the  foreign  corporation.     Harrell  v.  Petersi 
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Cartridge    Co.    44:  1094,    129    Pac.    872,    36 
Okia.   084. 

38.  Under  statutes  requiring  foreign  cor- 
porations to  appoint  a  certain  public  officer 
as  a<;ent  to  receive  service  of  summons  in 
actions  against  them,  service  cannot  be 
made  upon  his  deputy.  Bennett  v.  Supreme 
Tent,  iv.  of  M.  2:  389,  82  Pac.  744,  40  Wash. 
431. 

39.  A  foreign  insurance  company,  upon 
withdrawing  from  the  state  in  good  faith, 
to  escape  the  compulsion  of  X.  C.  act  of 
February  10,  1899,  requiring  it  to  become 
a  domestic  corporation  if  it  desires  to  con- 
tinue to  do  business  in  the  state,  may  re- 
voke its  appointment  of  the  state  insur- 
ance commissioner  as  its  agent  to  receive 
service  of  process,  so  far  as  claims  of  citi- 
zens of  other  states  are  concerned,  which 
are  assigned  after  such  withdrawal  to  a 
resident  of  the  state  for  collection,  although 
N.  C.  Laws  1899,  chap.  54,  continues  the 
authority  of  the  commissioner  in  force  and 
irrevocable  so  long  as  any  liability  of  the 
company  shall  remain  outstanding  in  the 
state.  Hunter  v.  Mutual  Reserve  L.  Ins. 
Co.  30:  686,  31  Sup.  Ct.  Rep.  127,  218  U.  S. 
573,  54  L.  ed.  1155. 

40.  An  insurance  company,  upon  with- 
drawing from  a  state,  may  revoke  its  ap- 
pointment of  the  insurance  commissioner 
as  its  agent  to  receive  service  of  process  so 
far  as  claims  of  citizens  of  other  states  are 
c(jncerned  which  are  assigned  after  the 
withdrawal  to  residents  of  the  state  for 
collection,  although  the  power  of  attorney 
provides  that  it  is  irrevocable  so  long  as 
any  liability  of  the  company  should  re- 
main outstanding  in  the  state.  Hunter  v. 
Mutual*  Reserve  L.  Ins.  Co.  30:677,  76  N. 
K.  1072,  184  N.  Y.  136.  (Annotated) 
On  agent. 

First  raising  on  appeal  failure  to  allege  ap- 
pointment of  agent  to  receive  service, 
see  Appeal  and  Error,  764. 

Burden  of  proving  that  person  was  not 
agent,  see  Evidence,  132. 

Sufficiency  of  evidence  of  agency,  see  Evi- 
dence, 2251. 

Opening  default  judgment  against  corpo- 
ration where  service  was  made  on  agent 
who  failed  to  defend,  see  JudgmexNT, 
346. 

See  also  Cobporations,  416. 

41.  The  service  of  summons  upon  a  fore- 
man of  a  pipe  line  company,  a  foreign  cor- 
poration, is  unauthorized  by  a  statute  re- 
quiring the  appointment  of  an  agent  upon 
whom  process  may  be  served,  if  he  had 
not  been  designated  as  such  agent,  and  is 
tlierefore  void.  Gulf  Pipe  Line  Co.  v.  Van- 
dcrberg,  34:  661,  115  Pac.  782,  28  Okla.  637. 

42.  Neither  the  requirement  of  La.  act 
No.  41  of  1894,  that  surety  companies  of 
other  states  and  of  foreign  countries  shall 
appoint  an  agent  upon  whom  service  of  pro- 
cess may  be  made,  nor  act  No.  105,  p.  132, 
of  1898,  authorizing  service  to  be  made  upon 
the  secretary  of  state,  provides  an  exclusive, 
but  rather  an  additional,  mode  of  service,  | 
which  may  still  properly  be  made  upon  the 
agent  of  the  company  in  charge  of  its  busi- 
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ness.     Cvirtis  v.  Jordan,  5:  298,  40  So.  334, 
115  La.   918.  (Annotated) 

43.  The  servants  or  agents  of  the  lessee 
of  a  railroad  are  not  the  agents  of  the  les- 
sor for  the  purpose  of  receiving  service  of 
process  in  action*  for  personal  injuries. 
Chicago,  B.  &  Q.  R.  Co.  v.  Weber,  4:  272,  76 
N.   E.  489,  219  111.  372.  (Annotated) 

44.  The  appointment  of  a  receiver  to 
operate  and  manage  a  railroad,  with  au- 
thority to  defend  suits  against  the  road, 
does  not  prevent  the  service  of  papers  neces- 
sary to  institute  such  actions  on  station 
agents,  in  accordance  with  a  statute  per- 
mitting service  of  process  upon  any  rail- 
road company  in  the  state  upon  any  station 
agent  along  the  line  of  such  company,  if 
the  receiver  continues  the  agents  in  office 
with  directions  to  perform  the  duties  there- 
tofore performed  by  them.  Ennest  v.  Pere 
Marquette  R.  Co.  47:  179,  142  N.  W.  567, 
176    Mich.    398.  (Annotated) 

45.  Service  of  summons  on  the  joint  sol- 
iciting agent  of  a  domestic  and  a  foreign 
corporation  running  connecting  transporta- 
tion lines,  contracts  being  regularly  made  by 
the  domestic  corporation  for  and  in  the  name 
of  the  foreign  corporation,  is  sufficient  to 
bind  the  latter  under  statutes  authorizing 
suits  against  foreign  corporations  doing 
business  within  the  state  by  service  upon 
their  agents  therein.  Central  R.  Co.  v,  Eich- 
berg,  14:  389,  68  Atl.  690,  107  Md.  363. 

46.  A  mere  travelling  agent  of  a  foreign 
corporation  having  nn  oifice  or  place  of 
business  in  the  state,  who  happens  to  reside 
there,  is  not  within  the  provision  of  a  stat- 
ute that,  if  the  defendant  in  any  suit  be  a 
corporation,  process  may  be  served  on  the 
president,  the  cashier,  secretary,  treasurer, 
clerk  or  agent  of  the  corporation  or  upon 
any  one  of  its  directors.  Saxony  Mills  v. 
Wagner  &  Co.  23:  834,  47  So.  899,  94  Miss. 
233. 

47.  The  statutory  agent  of  a  foreign  cor- 
poration to  receive  service  of  summons  can- 
not admit  or  waive  service  where  it  has  not 
been  properly  made.  Bennett  v.  Supreme 
Tent,  K.  of  M.  2:  389,  82  Pac.  744,  40  Wash. 
431.  (AnnotatedJ 
—  on  managing  agent. 

See  also  Taxes,  207. 

48.  One  who  has  exclusive  supervision 
and  control  of  some  department  of  the  cor- 
poration's business,  the  management  of 
which  requires  of  such  person  the  exer- 
cise of  independent  judgment  and  discretion, 
and  the  exercise  of  such  authority  that  it 
may  be  fairly  said  that  service  of  summons 
upon  him  will  result  in  notice  to  the  corpo- 
ration, is  a  "managing  agent,"  within  the 
meaning  of  the  statute  providing  for  the 
service  of  summons  upon  a  managing  agent 
of  a  foreign  corporation.  Federal  Better- 
ment Co.  V.  Reeves,  4:  460,  84  Pac.  560,  73 
Kan.  107.  (Annotated) 

49.  A  citizen  who  has  a  cause  of  action 
against  a  foreign  corporation,  growing  out 
of  business  transactions  within  the  state 
may,  .under  Cobbey's  (Neb.)  Anno.  Stat. 
1903,  §§  1074,  1076.  have  recourse  to  the 
courts  of  the  state  by  the  service  of  process 
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upon  the  managing  agent  of  such  corpora- 
tion Ord  Hardware  Co.  v.  J.  1.  Case 
Threshing  Mach.  Co.  8:  770,  110  N.  W.  551, 
77  Neb.  847. 

50.  An  agent  of  a  foreign  corporation, 
whose  contract  of  agencj*  demands  of  him 
the  exercise  of  judgment  in  the  business 
matters  of  his  principal,  and  who  has  charge 
of  the  business  of  his  principal  in  the  terri- 
tory covered  by  his  contract,  is  a  managing 
agent  within  the  meaning  of  Cobbey's 
(Neb.)  Anno.  Stat.  1903,  §§  1074.  1076.  pro- 
riding  for  the  service  of  summons  upon  the 
managing  agent  of  a  foreign  corporation. 
Ord  Hardware  Co.  ▼.  J.  I.  Case  Threshing 
Mach.  Co.  8:  770,  110  N.  W.  551,  77  Neb.  847. 

o.  By   publication. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Sufficiency  of  description  of  party  in  serv- 
ice by  publication,  see  supra,  3-5,  7, 
9,   10,   13-15 

Review  of  order  overruling  motion  to  re- 
verse judgment  obtained  by  publica- 
tion only,  see  Appeal  and  Error,  78. 

Jurisdiction  of  appeal  involving  constitu- 
tionality of  statute  authorizing  service 
bv  publication,  see  Appeal  and  Error, 
78, 

Eflfect  of  levy  of  attachment  to  give  juris- 
diction over  nonresident  served  by  pub- 
lication only,'  see  Attachment,   10. 

Personal  judgment  against  nonresident 
served  by  publication,  see  Attach- 
ment, 30. 

Due  process  in,  see  Constitutionai,  Law, 
541,  542. 

In  divorce  suit,  see  DivoBCE  and  Separa- 
tion, 6,  7. 

In  garnishment  proceedings,  see  Garnish- 
ment, 42,  55. 

Right  of  one  intervening  in  attachment  pro- 
ceedings to  attack  validity  of  service, 
see  Intervention,  1. 

Vacation  of  judgment  on  service  by  pub- 
lication, see  Judgment,  325,  332,  351, 
352,  403. 

When  action  in  which  process  is  served  by 
publication  is  commenced,  see  Limita- 
tion, of  Actions,  288. 

See  also  Judgment,  274,  299-302,  304. 

51.  In  civil  actions  against  residents  of 
the  state,  jurisdiction  is  acquired  by  per- 
sonal service  of  summons  or  voluntary  ap- 
pearance, and  cannot  be  obtained  by  pub- 
lication service.  Friedman  v.  First  Nat. 
Bank,  49:  548,  135  Pac.  1069,  39  Okla.  486. 

52.  Where  a  civil  action  is  commenced 
against  two  residents  of  the  state  in  a  coun- 
ty other  than  that  of  their  residence,  and  a 
garnishment  summons  is  issued  and  served 
upon  a  resident  of  the  county  where  the  ac- 
tion is  commenced,  and  the  defendants  are 
not  served  with  summons,  and  make  no  ap- 
pearance, and  service  by  publication  is  at- 
tempted to  be  made  upon  them,  a  judgment 
rendered  by  default  in  such  action  is  -abso- 
lutely void.  Friedman  v.  First  Nat.  Bank, 
49:  548,  135  Pac.  1069,  39  Okla.  486. 
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53.  Proceedings  for  the  service  of  sum- 
mons by  publication  on  a  iionresident  before 
attaching  his  property  are  null  and  void. 
Breon  v.  Miller  Lumber  Co.  24:  276,  05  S.  E. 
214,   83   S.   C.  221. 

54.  In  an  action  for  attachment  against 
a  nonresident  defendant  whose  land  has 
been  levied  upon,  a  publication  notice  which 
fails  to  describe  the  land  attached,  and  fails 
to  state  inferentially,  or  in  any  other  man- 
ner, the  nature  of  the  judgment  which  \\\\\ 
be  taken,  as  required  by  a  statute  providing 
what  publication  notices  shall  contain,  is 
void.  Ballew  v.  Young,  23:  1084,  103  Pac. 
623,  24  Okla.  182. 

55.  A  motion  to  dismiss  an  attachment 
proceeding,  in  which  the  service  was  by  pub- 
lication, and  the  affidavit  therefor  and  the 
publication  notice  were  so  defective  as  to  be 
absolutely  void,  made  more  than  sixty  days 
after  the  filing  of  the  petition  in  the  attach- 
ment proceeding,  must  be  sustained  for  the 
reason  that  the  action  has  never  been  legal- 
ly commenced,  where  the  statute  provides 
that  an  attempt  to  commence  an  action  shall 
be  deemed  equivalent  to  the  commencement 
thereof  if  the  party  has  faithfully  endeav- 
ored to  procure  service,  but  that  such  at- 
tempt must  be  followed  by  the  first  publica- 
tion or  service  of  summons  within  sixty 
days,  since,  in  order  that  such  first  publica- 
tion shall  relate  back  to  the  filing  of  the 
petition,  it  must  be  a  legal  publication,  or 
one  that  is  voidable  merely,  and  so  capable 
of  amendment.  Ballew  v.  Young,  23:  1084, 
103  Pac.  623,  24  Okla.  182. 

56.  Under  a  statute  authorizing  the  ap- 
pointment of  a  trustee  to  convey  land  in  an 
action  for  specific  performance,  wh^re  the 
defendants  are  nonresidents,  the  proceeding 
is  in  rem,  and  notice  may  be  given  the  non- 
residents by  publication.  Hollander  v.  Cen- 
tral Metal  &  S.  Co.  23:  1135,  71  Atl.  442, 
109  Md.  131.  (Annotated) 

57.  A  notice  by  publication  to  nonresi- 
dents suflRciently  identifies  the  land  a  con- 
veyance of  which  is  sought  to  be  enforced 
where  rt  describes  the  lease  under  which  it 
is  held  by  reference  to  the  record,  and  the 
interest  of  the  defendant  in  the  same  man- 
ner, and  refers  to  a  deed  tendered  for  ex- 
ecution, and  letter  requesting  that  it  be  ex- 
ecuted. Hollander  v.  Central  Metal  &  S.  Co. 
23:  1135,  71  Atl.  442,  109  Md.  131. 
Statutory  provision,  for. 

See  also  infra,  74,  75. 

58.  The  legislature  has  power  to  pro- 
vide for  the  re-establishment  of  lost  record 
titles  to  real  estate  against  unknown  claim- 
ants upon  process  served  by  publication. 
Title  &  Document  Restoration  Co.  v.  Kerri- 
gan, 8:  682,  88  Pac.  356,  150  Cal.  289. 

59.  So  far  as  known  interested  parties 
are  concerned  who,  because  of  nonresidence 
or  other  sufficient  reason,  cannot  be  person- 
ally served  with  notice,  a  statute  providing 
for  the  restoration  of  lost  real  property  rec- 
ords is  not  invalid  for  failure  to  provide  due 
process  of  law,  which  requires  notice  to  be 
posted  on  the  property,  published  in  news- 
papers, and  mailed  to  their  address  when  it 
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is  known.  Title  &  Document  Restoration 
Co.  V.  Kerrigan,  8:  682,  88  Pac.  356,  150  Cal. 
289. 

60.  The  lenrislature  may  provide  for  sub- 
stituted service  of  process  by  publication 
and  mail  upon  a  resident  of  the  state,  in 
an  action  for  tort,  who  cannot  be  personally 
served  in  the  county  where  the  suit  is 
brought.  Nelson  v.  Chicago,  B.  &  Q.  R.  Co. 
8:  1186,  80  N.  E.  109,  225  111.  197. 

61.  Tliat,  under  the  chancery  act,  no  per- 
sonal judgment  can  be  based  on  service  of 
process  by  publication  does  not  impose  a 
like  limitation  in  case  of  an  action  against 
a  railroad  company  for  personal  injuries, 
although  the  statute  provides  that,  in  case 
of  inability  to  obtain  personal  service  in 
the  county  where  the  suit  is  brought,  serv- 
ice may  be  made  by  publication  "with  like 
effect"  as  is  provided  in  the  chancery  act. 
Nelson  v.  Chicago,  B.  &  Q.  R.  Co.  8:  1186, 
80  N.   E.   109,  225   III.   197. 

62.  That  nonresidence,  absence  from  the 
state,  or  concealment  of  the  defendant  is 
necessary  to  authorize  service  of  process  by 
publication  under  the  chancery  act  does  not 
render  it  necessary  to  authorize  such  publi- 
cation in  an  action  against  a  railway  com- 
pany for  personal  injuries,  under  a  statute 
providing  that,  in  case  of  inability  to  ob- 
tain service  on  any  of  defendant's  agents 
within  the  county  where  the  suit  is  brought, 
service  may  be  made  by  publication  in  like 
manner  as  is  provided  in  the  chancery  act. 
Nelson  v.  Chicago,  B.  &  Q.  R.  Co.  8:  1186, 
80  N.  E.  109,  225  111.  197. 

63.  A  personal  judgment  against  a  do- 
mestic corporation,  based  upon  service  by 
publication,  as  provided  in  Fla.  Rev.  Sta^ 
1892,  §  1024,  is  not  void.  Clearwater  Mer- 
cantile Co.  V.  Roberts,  J.  &  R.  Shoe  Co.  4: 
117,  40  So.  436,  51  Fla.  176. 

64.  Equity  may,  upon  service  of  process 
on  a  nonresident  by  publication,  remove 
cloud  from  title  to  land  within  its  jurisdic- 
tion by  a  decree  binding  only  in  rem  under 
W.  Va.  Code,  1906,  chap.  124,  §§  11,  12, 
13,  which  provide  for  service  of  process  on 
nonresidents  by  publication  or  by  personal 
service  out  of  the  state,  without  specially 
mentioning  anv  class  of  actions.  Tennant 
V.  Fretts,  29:  625,  68  S.  E.  387,  67  W.  Va. 
569.  (Annotated) 

65.  Under  a  statute  providing  that  the 
notice  of  the  time  and  place  for  hearing 
an  application  for  probating  a  will  shall 
"be  given  by  personal  service  on  all  persons 
interested,  or  by  publication,"  jurisdiction 
may  be  secured  by  publication  of  service, 
even  though  all  the  immediate  relatives  of 
decedent  reside  within  the  county  where  the 
application  for  probate  is  made.  Re  Sicker, 
35:  1058,  131   N.  W.  204,  89  Neb.  216. 

(Annotated) 

Affidavit    for. 

Vacation  of  judgment  on  publication  be- 
cause of  insufficiency  of  affidavit,  see 
Judgment,  332. 

Effect  of  insufficiency  of  affidavit  on  valid- 
ity of  tax  sale,  see  Taxes.  210. 

66.  An  affidavit  for  substituted  service 
of  summons  by  publication,  stating  "that 
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the  last-known  postoffice  address  of  the  de- 
fendant is  unknown,"  is  not  a  sufficient  com- 
pliance with  §  6840,  Rev.  Codes  1905,  requir- 
ing it  to  state  "the  place  of  the  defendant's 
residence  if  known  to  the  affiant,  and  ii  not 
known,  stating  that  fact."  Atwood  v.  Roan, 
51:  597,  145  N.  VV,  587,  26  N.  D.  622. 

67.  An  affidavit  for  service  by  publica- 
tion which  wholly  fails  to  show,  either 
by  direct  statement  or  by  way  of  inference 
from  other  statements,  that  the  plaintiff 
diligently  inquired  as  to  the  residence  of 
the  defendants  to  be  served  by  publication 
and  was  unable  to  learn  the  place  of  such 
residence  as  required  by  statute,  is  void. 
Van  Gundy  v.  Shewey,  47:  645,  133  Pac. 
720,  90  Kan.  253. 

68.  An  affidavit  is  insufficient  to  support 
a  service  of  process  by  publication,  which 
merely  shows  inquiry  of  a  few  persons  as 
to  the  whereabouts  of  defendant,  without 
getting  information  concerning  him,  and 
placing  the  summons  for  service  in  the 
hands  of  two  sheriffs  whose  returns  show 
inability  to  find  him  after  inquiry  of  cer- 
tain public  officials,  without  showing  any 
attempt  to  find  relatives  or  neighbors  of 
defendant  from  whom  information  might  be 
obtained.  Grigsby  v.  Wopschall,  37:  206, 
127  N.  VV.  605,  25  S.  D.  564. 

69.  In  an  action  to  foreclose  a  lien  for 
taxes,  when  the  action  is  against  tlie  land 
itself,  and  the  petition  duly  verified  con- 
tains the  allegation  that  the  owner  of  the 
land  is  unknown,  the  court  will  not  be 
without  jurisdiction  for  want  of  such  al- 
legation in  the  affidavit  for  service  by  pub- 
lication. Gwin  V.  Freese,  36:  1060,  132  N. 
W.  736,  90  Neb.   15.  (Annotated) 

70.  An  allegation  in  the  alternative, 
showing  nonresidence.  or  that  defendant  has 
abandoned,  or  absented  himself  from,  his 
usual  place  of  abode,  so  as  to  make  substi- 
tuted service  of  process  by  publication  neces- 
sary, does  not  destroy  the  jurisdiction  of  the 
court  under  a  statute  allowing  publication 
if  plaintiff  shall  allege  that  defendant  is  a 
nonresident,  or  has  abandoned,  or  absented 
himself  from,  his  usual  place  of  abode.  Hin- 
kle  V.  Lovelace,  11:  730,  102  S.  W.  1015,  204 
Mo.  208. 

71.  An  affidavit  for  service  by  publica- 
tion, which  states  that  the  defendant  is  a 
nonresident  of  the  state,  and  that  service 
cannot  be  had  upon  him  within  the  state, 
and  which  is  otherwise  sufficient,  is  not  void 
or  voidable  because  not  stating  facts  show- 
ing that  service  could  not  be  made  by  the 
use  of  due  diligence.  Ballew  v.  Young,  23: 
1084,  103  Pac.  623,  24  Okla.  182. 

72.  An  affidavit  for  service  by  publica- 
tion which  does  not  state  directly,  inferen- 
tially,  or  in  any  other  way  that  the  action 
brought  is  one  of  those  enumerated  in  a 
statute  providing  in  what  cases  service  by 
publication  may  be  had,  is  fatally  defective, 
and  service  cannot  be  obtained  thereon.  Biil- 
lew  v.  Young,  23:  1084,  103  Pac.  623,  24 
Okla.  182. 

Time. 

73.  Delay  of  a  month  after  an  affidavit 
for  publication  of  summons  in  a  divorce  pro- 
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ceeding  before  an  order  for  service  is  made 
renders  tho  service  void,  and  the  court  ac- 
quires no  jurisdiction  of  the  defendant  un- 
der it.  Atkinson  v.  Atkinson,  47:  499,  134 
Pac.  595,  43  Utah,  53.  (Annotated) 

74.  That  less  than  five  days  required 
by  statute  intervened  between  the  last  pub- 
lication of  a  summons  or  notice  and  the  day 
set  for  the  hearing  would,  at  most,  only  af- 
ford a  ground  for  delaying  the  hearing,  and 
not  for  quashing  the  publication,  since  the 
service  would  at  least  be  sufficient  for  €he 
regular  return  day  of  the  next  term.  South- 
ern Indiana  R.  Co.  v.  Indianapolis  &  L.  R 
Co.  13:  197,  81  N.  E.  65,  168  Ind.  360. 

75.  The  requirement  of  statute  that  proof 
of  service  by  publication  shall  show  "publi- 
cation for  three  successive  weeks  in  a  week- 
ly newspaper,  .  .  .  the  last  publication 
to  be  five  days  before  the  day  set  for  the 
hearing,"  is  sufficiently  complied  with  by 
proof  of  three  publications  in  a  weekly  news- 
paper on  its  weekly  days  of  issue,  the  last 
publication  being  five  days  or  more  before 
the  day  set  for  hearing,  although  the  latter 
date  is  less  than  five  days  from  the  expira- 
tion of  the  full  period  of  three  weeks 
Southern  Indiana  R.  Co.  v.  Indianapolis  & 
L.  R.  Co.  13:  197,  81  N.  E.  65,  168  lud.  360. 

d.  Privilege;  exemptions. 

1.  From  arrest. 

(See   also   same   heading   in  Digest   L.R.A 
1-10.) 

76.  The  fact  that  a  husband  came  volun- 
tarily into  a  state  to  appear  .as  a  witness 
in  a  case  between  other  parties  is  no  bar 
to  his  arrest  in  such  state  for  a  violation 
of  a  statute  making  it  criminal  for  a  hus- 
band to  fail  to  provide  for  his  wife  in  desti- 
tute or  necessitous  circumstances.  State  v. 
Gillmore,  47:  217,  129  Pac.  1123,  88  Kan. 
835. 

2.  From  service  of  summons. 

(See    also    same    heading    in    Dig.    L.R.A. 
1-10.) 

77.  The  president  of  a  corporation,  who, 
to  render  assistance  to  its  solicitor,  attends 
an  argument  of  a  proceeding  against  it  for 
injunction,  which  is  argued  solely  upon  affi- 
davits previously  filed,  is  not,  while  so  in  at- 
tendance, exempt  from  service  of  process  in 
proceedings  against  himself.  Brooks  v. 
State  ex  rel.  Richards,  51:  1126,  79  Atl.  790, 
3  Boyce   (Del.)    1. 

Of    party    or   x^itness. 

Privilege  of   suitor   in   Federal   court  from 

arrest  by  state  authorities,  see  Coubts, 

247,   248. 
See  also  Jxtdqment,  288. 

78.  A  suitor  going  to,  attending,  or  re- 
turning from,  court,  for  the  purposes  of  a 
case  to  which  he  is  a  party,  is  privileged 
from  service  of  summons  while  so  going, 
attending,  or  returning.  Barber  v.  Knowles, 
14:  663,  82  N.  E.  1065,  77  Ohio  St.  81. 
Digest  1-52  L.R.A.(N.S.) 


79.  The  privilege  from  service  of  sum- 
mons, accorded  suitors  while  going  to,  at- 
tending, ar  returning  from  court,  extends 
to  all  suitors,  whether  residents  or  nonr«!si- 
dents  of  the  state.  Barber  v.  Knowles,  14: 
663,  82  N.  E.  1065,  77  Ohio  St.  81. 

80.  A  party  goinff  to  or  rc^turning  from 
court  does  not  lose  his  privilege  from  service 
of  summons,  by  failing  to  take  the  most 
direct  route;  but  reasonable  deviations  or 
delays  are  permissible,  providing  they  do  not 
arise  in  carrying  out  a  purpose  entirely  dis- 
tinct from  the  purpose  of  going  to,  attend- 
ing, or  returning  from  court.  Barber  v. 
Knowles,  14:  663,  82  N.  E.  1065,  77  Ohio  St. 
81.  (Annotated) 

81.  A  nonresident  party  defendant  is  en- 
titled to  exemption  from  service  of  process 
for  the  commencement  of  a  civil  action 
against  him,  while  in  the  state  defending  a 
suit  pending  against  him  in  its  courts. 
Long  V.  Hawken,  42:  iioi,  79  Atl.  190,  114 
Md.  234.  (Annotated) 

82.  Suitors,  plaintiff  and  defendant,  and 
witnesses  from  a  foreign  jurisdiction,  are 
exempt  from  service  of  civil  process  while 
attending  court,  and  for  such  reasonable 
time  before  and  after  as  may  enable  them 
to  come  from  and  return  to  their  homes. 
Diamond  v.  Earle,  51:  1178,  105  N.  E.  363, 
217  Mass.  499. 

83.  A  nonresident  party  to  a  suit  cannot 
be  served  with  process  while  temporarily 
within  the  state  for  the  purpose  of  attend- 
ing as  a  party  and  a  witness  a  reference 
being  held  in  another  suit.  Breon  v.  Miller 
Lumber  Co.  24:  276,  65  S.  E.  214,  83  S.  C. 
221. 

84.  Service  of  process  against  a  foreign 
corporation  upon  its  officer  when  he  is  nec- 
essarily in  the  state  as  a  witness  in  other 
litigation  is  invalid.  Rix  v.  Sprague  Can- 
ning Mach.  Co.  52:  583,  147  N.  W.  1001,  157 
Wis.  572.  (Annotated) 

85.  A  domestic  corporation  cannot  de- 
feat a  service  of  process  upon  it  because  it 
was  made  upon  its  nonresident  president 
while  he  was  temporarily  in  the  state  for 
the  purpose  of  attending  as  a  party  and  a 
witness  a  reference  in  another  suit.  Breon 
v.  Miller  Lumber  Co.  24:  276,  65  S.  E.  214, 
83  S.  C.  221.  (Annotated) 

86.  The  common-law  privilege  exempting 
suitors  and  witnesses,  residents  of  a  foreign 
state,  in  civil  cases,  on  their  claim  of 
privilege,  from  service  of  civil  process  while 
in  attendance  as  civil  suitors  or  witnesses  in 
the  courts  of  this  state,  until  after  a  reason- 
able opportunity  afforded  them  to  return  to 
their  abode,  does  not  include  nonresident 
defendants  in  criminal  proceedings,  tempo- 
rarily here  to  defend  in  the  criminal  action 
against  them,  when  the  criminal  proceed- 
ings are  prosecuted  in  good  faith,  and  not 
fraudulently  instituted  merely  for  the  pur- 
pose of  procuring  the  presence  of  the  foreign 
resident  tliat  he  might  be  here  served  with 
civil  process,  and  such  a  defendant  may 
therefore  while  here  be  served  with  a  sum- 
mons and  complaint,  and  arrested  under 
bail  and  arrest  proceedings,  an  incident  to 
such  civil  action,  and  held  to  civil  bail,  with- 
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out  there  being  afforded  him  any  opportunity 
to  return  to  his  home  in  the  foreign  state. 
Ex  parte  Hendersen,  51:  328,  145  N.  W.  574, 
27  N.  D.  155.  (Annotated) 

87.  A  nonresident  coming  into  the  state 
in  accordance  with  his  bail  bond,  to  attend 
his  trial  upon  an  indictment  found  against 
him  while  he  was  in  the  state,  is  not  ex- 
empt from  service  of  process  in  a  civil  suit, 
although  he  does  not  tarry  longer  than  nec- 
essary for  the  purpose  for  which  he  came. 
Netograph  Mfg.  Co.  v.  Scrugham,  27:  333,  90 
N.  E.  9G2,  197  N.  Y.  377.  (Annotated) 

e.  Liability    for   serving. 

(See   also   same   heading   in   Digest   L.R.A. 

1-70. J 

88.  An  officer  who,  without  authority  of 
plaintiff,  upon  arresting  one  on  mesne  proc- 
ess in  a  civil  action,  takes  him  to  another 
county  for  safe-keeping,  when  the  statute 
provides  for  his  confinement  in  the  county 
where  arrested,  is  a  trespasser  ab  initio,  not- 
withstanding the  writ  follows  the  ancient 
general  form.  Gibson  v.  Holmes,  4:  451,  62 
Atl.  II,  78  Vt.  110. 

///.  Return;    proof. 

(See  also  same  heading  in  Digest  L.R.A. 
1-10.) 

Liability  on  bond  of  sheriflF  for  false  return 
of  service,  see  Bonds,  64. 

Presumption  of  service,  see  Evidence,  678- 
680. 

Right  of  officer  failing  to  make  due  return 
of  writ  to  justify  thereunder,  see  Of- 
ficers,   115. 

89.  The  recital  of  the  return  of  service  of 
summons  must  control  the  recital  of  service 
in  the  judgment,  where  the  only  evidence  of 
service  is  that  contained  in  the  return. 
Stubbs  V.  McGillis,  18:  405,  96  Pac.  1005,  44 
Colo.   138. 

90.  A  summons  in  forcible  entry  and  un- 
lawful detainer  proceedings,  in  the  munic- 
ipal court  of  St.  Paul,  is  returnable  on  the 
first  day  of  a  regular  weekly  term,  not  less 
than  three  nor  more  than  ten  days  from 
the  time  of  its  issuance.  Kenny  v.  Seu  Si 
Lun,  11:  831,  112  N.  W.  220,  101  Minn.  253. 
Suificiency. 

91.  To  make  return  of  a  writ  "according 
to  law,"  as  directed  by  its  terms,  the  officer 
must  state  substantially  all  his  doings  with- 
in the  scope  of  proper  execution  of  it.  Gib- 
son V.  Holmes,  4:  451,  62  Atl.  11,  78  Vt.  110. 

92.  A  return  of  service  of  notice  in  con- 
demnation proceedings  upon  a  corporation, 
which  not  only  fails  to  meet  the  requirement 
of  the  statute  relating  to  service  of  sum- 
mons— expressly  made  applicable  to  the  serv- 
ice of  such  a  notice — as  to  showing  the  grade 
of  the  agent  of  the  corporation  upon  whom 
the  service  was  made,  but  also  fails  to  show 
either  the  name  of  the  agent  or  the  charac- 
ter of  his  agency,  is  insufficient  if  directly 
and   seasonably  questioned.     Southern  Ind- 


iana R.  Co.  V.  Indianapolis  &  L.  R.  Co.  13: 
197,  81  N.  E.  65,  168  Ind.  360. 

93.  That  process  was  served  on  J.  B.  M., 
one  of  the  heirs  of  A.  M.,  and  a  remainder- 
man of  property  against  which  a  lien  is  to 
be  enforced,  is  not  shown  by  a  return  mere- 
ly that  the  writ  was  left  at  the  residence  of 
John  B.  M.,  or  John  M,  without  anything 
to  show  that  he  is  such  remainderman.  Mea- 
nor  V.  Goldsmith,  lo:  342,  65  Atl.  1084,  216 
Pa.  489. 

94.  The  return  of  a  sheriff  upon  a  sum- 
mons served  by  him,  showing  that  he  deliv- 
ered "a  true  copy  thereof  to  A  and  B,  the 
within-named  defendants,"  is  not  open  to 
the  objection  that  it  shows  a  joint,  and  not 
a  several  service,  so  as  to  render  a  judg- 
ment in  the  action  against  A  void  on  a  col- 
lateral attack.  McMillon  v.  Harrison,  49: 
946,  63  So.  427,  66  Fla.  200.  (Annotated) 
Amendment. 

Review    of    discretion    in    refusing    amend- 
ment, see  Appeal  and  Errob,  562. 

95.  A  justice  has  no  jurisdiction  to  per- 
mit the  amendment  of  a  return  to  a  writ 
in  an  action  which  was  abandoned  before 
being  entered  in  court.  Gibson  v.  Holmes, 
4:  451,  62  Atl.  11,  78  Vt.  110. 


WRITINGS. 


Best  and  secondary  evidence  of  contents  of, 
see  Evidence,  III. 

Sufficiency  of  evidence  to  overcome,  see  Evi- 
dence, XII.  g. 


WRIT   OF  ASSISTANCE. 


See  Assistances 


WRIT   OF  ERROR. 


See  Appeial  and  Erbob. 


♦  «» 


W^RONGFUL  ARREST. 

As   justification    for   assault,    see   AssAtJI.T 

AND  Battery,  35,  36. 
Liability  for,  see  False  Impbisonmicnt. 


WRONGFUL  DISCHARGE. 

Of  employe^  see  Masteb  and  Sebvant,  I. 
e. 
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X-RAY— Z02<ES. 


X 


X-RAY. 

Continuance  of  case  for  refusal  to  submit 
to  X-Ray  examination,  see  Continu- 
ance  AND   AdJOUBNMENT,   7. 

Compelling  person  to  submit  to  X-Ray  ex- 
amination, see  Discovery  and  In- 
spection, III. 

Admissibility  of  X-Ray  photographs  as 
evidence,  see  Evidence,  892,  893. 


Negligence  in  use  of,  see  Evidence,  419; 
Physicians  and  Surgeons,  46-48,  08. 

Master's  liability  for  negligence  of  phy- 
sician in  using,  see  Master  and  Serv- 
ant, 25. 

Negligence  in  failing  to  take  X-Ray  photo- 
graph, see  Physicians  and  Surgeons, 
49. 


Y 


TEAR'S   SUPPORT. 


To  widow,  generally,  see  Executors  and 
Administrators,  116,  117. 

Widow's  right  to,  under  antenuptial  agree- 
ment, see  Husband  and  Wife,  134, 


TOUNG    MEN'S    CHRISTIAN    ASSO- 
CIATION. 


Consideration   for  gift   to,   see  Contracts, 
102. 


Oral  promise  of  gift  to,  as  within  statute  of 

frauds,  see  Contracts,  208,  237. 
Evidence  of  admission  of  promise  to  donate 

money  to,  see  Evidence,  1231. 
Right  to  exact   fee  from  students   in  state 

college  for  maintenance  of,   sec  State 

Institutions,  5. 
Exemption   of,    from    taxation,    see    Taxes, 

102. 


YOUNG     ^VOMEN'S     CHRISTIAN 
ASSOCIATION. 

Right  to  exact  fee  from  students  in  state 
college  for  maintenance  of,  see  State 
Institutions,  5. 

Exemption  of,  from  succession  tax,  see 
Taxes,  332. 


ZONES. 


Judicial  notice  of  zones  of  standard  time, 

see  Evidence,  60. 
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V.  Detroit,  36  L.R.A. (N.S.)  890,  167  Mich. 

464.     133     N.    W.    317 assign.    22; 

const.  L  643;   cov.   109,   114;   parties, 

191. 
Falkenberg  v. 
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(N.S.)  651,  81  Kan.  717,  106  Pac. 

1025 — Corp.  27. 
Altschul,  People  v. 
Altschuler  v.  Atchison,  T.  &  S.  F.  R.  Co. 
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12    3. 
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American  Agricultural  Chemical  Co.  v. 
Berry,  45  L.R.A. (N.S.)  1106,  110  Me. 
528,  87  Atl.  218 — bankr.  173. 
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American  Baptist  Missionary  Union,  Mer- 
rill   V. 

American    Bonding    Co.,    Bank    of    Newton 
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80  C.  C.  A.  97,  150  Fed.  17 — 1.  &  t. 
34,  111;   max.  134;   p.  &  s.  6,  15-17, 
38. 
Rosenthal  v. 
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120,  104  Miss.  247,  61  So.  306 car. 

778. 
y.  Brennan    Liquor    Co.      See    American 

Exp.  Co.  V.  Beer. 
V.  Des  Moines  Nat.  Bank,  37  L.R.A.(N.S.) 
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V.  Munro,  19  L.R.A. (N.S.)   391,  138  Iowa, 

1,    115    N.    W.    577 ev.    902;    max. 

207;  usury,  28. 
Francestown  Soapstone  Co.,  Nashua  Light, 

H.  &  P.  Co.  V. 
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148    Mich.    637,    112    N.    W.    504 — 
contr.   363. 
State  ex  rel.  Moose  v. 
V.  Swanger.     See  State  ex  rel.  Frank  v. 

Swanger. 
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135   Wis.   259,   115   N.   W.   869 — ev. 
2428;    ins.   329,   337,   608,   643,   747; 
pi.  520;  tr.  237,  280. 
V.  French,   3    L.R.A.(N.S.)    898,    105   Va. 

16,  52  S.  E.  695 — wills,  342. 
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V.  Ward,    1    L.R.A. (N.S.)    891,    126    Wis. 

291,  104  N.  W.  997 — ev.  229;  mortg. 

19,  56,  57,  61,  62,  70,  71;  records,  40, 

41,  48. 
V.  Yahr.    See  Friend  v.  Ward. 
Friendly  v.  National  Surety  Co.  10  L.R.A. 
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199    Mass.    121,    85    N.    E.    186 — ev. 

444;  highw,  287;  ni.  &  s.  24. 
Hollingshead  v.  Morris,  41  L.R.A.(N.S.)  310, 

172    Mich.    126,    137    N.    W.    527 — 

contr.  189. 
Pakas  V. 
Hollingsworth  v.  Colthurst,  18  L.R.A.(N.S.) 

741,   78  Kan.  455,   96  Pac.  851 — pi. 

255;  V.  &  p.  4,  34. 
Western  U.  Teleg.  Co.  v. 
Hollis  V.  Kansas  City,  Missouri,  R.  M.  Asso. 

14  L.R.A.(N.S.)  284,  205  Mo.  508,  103 

S.  W.  32^— amusements,  11. 
Hollman,  Ex  parte,  21  L.R.A.(N.S.)  242,  79 

S.  C.  9,  60  S.  E.  19— const.  1.  335; 

hab.  c.  28;  imprisonment  for  debt,  7, 

8;   peonage,  1;   pi.  413. 
HoUopeter,  Ex  parte,  21  L.R.A. (N.S.)   847, 

52  Wash.  41,  100  Pac.  159 — inf.  108; 

marriage,  14,  45. 
Glenn  v. 
Holloway,  Dauncey  v.  .    r 

Denver  Public  Warehouse  Co.  v. 
V.  Holloway,  7  LJl.A.(N.S.)  272,  126  Ga. 

459,  55  S.  E.  191 divorce,  69,  60. 

V.  McCormick,    50    L.R.A. (N.S.)    536,    41 

Okla.   1,   136   Pac.   1111 — desc.   &  d. 

10,  15;  max.  125. 
Martin  v. 
V.  White-Dunham    Shoe    Co.    10    L.R.A. 

(N.S.)  704,  80  C.  0.  A.  568,  151  Fed- 

216 — app.  801;   damg.  699;   ev.  793, 

2426;  nova.  1;  paym.  28. 
Hollywood,  Colegrove  Water  Co.  v. 
Holljrwood  City  School  Dist.,   Pass  School 

Dist.  V. 
Hohn  V.  Davis,  44  L.R.A. (N.S.)  89,  41  Utah, 

200,  125  Pac.  403 ease.  71 ;  tr.  1112. 

1113;  V.  &  p.  106;  waters,  323. 
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Holm  V.  Montgomery,  34   L.R.A.(N.S.)    506, 

02  Wash.  398,  113  Pac.  1115 highw. 

19;  inj.  216. 
Staloch  V. 
Holmes,  Re.     See  Mead  v.  Trustees  of  the 

Presbyterian  Church  of  the  U.  S. 
V.  Campbell  College,  41  L.R.A.(N.S.)  1126, 

87  Kan.  597,  125  Pac.  25 — ev.  2225; 

reforma.   inst.    1;    wills,   7,   69. 
Capital  Nat.  Bank  v. 
Flynn  v. 
Gibson  v. 
V.  Heeter  &  Son,  38  L.R.A.(N.S.)  935,  146 

Ky.  52,  142  S.  W.  210 — pub.  imp.  2. 
V.  Holmes,  30  L.R.A.(N.S.)   920,  27  Olcla. 

140,   111   Pac.  220 ev.  509;    homes. 

7;  judg.  26;  parti.  12. 
V.  Holmes,  38  L.R.A.(N.S.)  645,  65  Wash. 

572,     118     Pac.     733 contr.     294; 

trusts,  64. 
V.  Murray,  17  L.R.A.(N.S.)   431,  207  Mo. 

413,  105  S.  W.  1085 — ani.  32;  const. 

1.  536;   ev.  1809. 
V.  North  German  Lloyd  S.  S.  Co.  5  L.R.A. 

(N.S.)    650,  184  N.  Y.  280,  77  N.  E. 

21 car.  729;  ev.  378. 

V.  Royal  Fraternal  Union,  26  L.R.A. (N.S.) 

1080,  222  Mo.  556,  121  S.  W.  100 — 

ev.  251;   libel,  111-113;   tr.  338,  792. 
Vicksburg  v. 
Wright  V. 
Holmes  &  Hallowell  Co.,  Kwiechen  v. 
Holmquist  v.  Gilbert,  14  L.R.A.(N.S.)   479, 

41  Colo.  113,  92  Pac.  232 lira.  act. 

135,  321-323. 
Holstein   v.   Phillips,   14   L.R.A. (N.S.)    475, 

146  N.  C.  366,  59  S.  E.  1037 innk.  9. 

Holt  V.  Guerguin,  50  L.R.A. (N.S.)   1136,  — 

Tex.    — ,    163    S.    W.    10 — app.    266, 

600;  cts.  35,  36;  ev.  1361. 
V.  Lucas,    17    L.RA.(N.S.)    203,    77    Kan. 

710,   96   Pac.   30 — attach.    18;    chat. 

mortg.  43;  ev.  569. 
Shaughnessy  v. 
V.  United  Security  L.  Ins.  &  T.  Co.  (N.  J. 

Err.    &    App.)    11    L.R.A.(N.S.)    100, 

74  N.  J.  L.  795,  67  Atl.  118 — actions, 

10;  contr.  68. 
V.  United  Security  L.  Ins.  &  T.  Co.  (N.  J. 

Err.    &    App.)    21    L.R.A. (N.S.)    691, 

76  N.  J.   L.  585,   72  Atl.  301 — app. 

325,  326,  430;  contr.  714-716;  damg. 

208,  209;  parties,  49. 
Williamson  v. 
Holt  &  Jeffery,  Larned  v. 
Holt  County,  Miles  v, 
Holter,  State  v. 
Holton  V.  Camilla,  31  L.R.A.(N.S.)  116,  134 

Ga.   560,   68    S.    E.   472 — bonds,   89; 

const.  1.  366,  401;  mun.  corp.  310,  311. 
V.  Holton,  48  L.R.A.(N.S.)  779,  64  Or.  290, 

129  Pac,  532 — app.  4,  32,  127;   ap- 
pear. 18;  pi.  124,  126. 
Holyfield  v.  Harrington,  39  L.R.A. (N.S.)  131, 

84  Kan.  760,  115  Pac.  546 — alt.  inst. 

13;  bills  &  n.  37. 
Holyoke,  Re,  43  L.R.A.(N5.)  790,  151  Wis. 

551,    139    N.    W.    392 — assign.    16; 

corp.   224. 
V.  Millman.     See  Holyoke,  Re. 
Holyoke  Street  R.  Co.,  Stuart  v. 
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Holzbog  V.  Bakrow,  50   L.R.A. (N.S.)    1023, 

156  Ky.  161,  160  S.  W.  792 — estop. 

61,   168,    169;    not.   6;    pi.    525. 
Holzenkamp,   Cincinnati   Traction    Co.   v. 
Home  F.  &  M.  Ins.  Co.,  Grady  v. 
Home  for  Aged  Women  v.  Com.  24  L.R.A. 

(N.S.)    79,  202   Mass.   422,   89   N.  E. 

124 waters,  90,  98,  101-104. 

Home  Ins.  Co.,  Ampersand  Hotel  Co.  v. 
Davis  V. 
Day  V. 

Limerick  v.  , 

V.  Milligan.     See  Germania  F.  Ins.  Co.  v. 

Werner. 
V.  North  Little  Rock  Ice  &  Electric  Co. 

23    L.R.A.(N.S.)    1201,   86   Ark.   538, 

111    S.   W.   994 — ev.   712;    ins.   177, 

264,  517. 
V.  Victoria-Montreal  F.  Ins.  Co.  1  B.  R. 

C.  178,  [1907]  A.  C.  59,  s.  c.  76  L.  J. 

P.  C.  N.  S.  1,  95  L.  T.  N.  S.  627,  23 

Times  L.  R.  29 — ins.  903. 
Homeopathic  Medical  &  Surgical  Hospital, 

Kestner  v. 
Homer,  Daniels  v. 

Home  Sav.  &  T.  Co.,  Butson  V.  i 

Homesteaders  v.  McComb,  38  L.R.A. (N.S.) 

1000,  24  Okla.  201,  103  Pac.  691 — 

cts.  229,  230. 
Home   Teleph.   Co.   v.  Carthage,   48  L.R.A. 

(N.S.)   1055,  235  Mo.  644,  139  S.  W. 

547 app.   725,   1130;    const.   1.   492; 

cts.   152;    ev.   1244;    mun.   corp.   180; 

teleph.  13,   16,  21-23. 
Jenkins  v. 
V.  People's  Teleph.  &  Teleg.  Co.  43  L.R.A. 

(N.S.)  550,  125  Tenn.  270,  141  S.  W. 

845 — pen.  2;   teleph.  11. 
V.  Sarcoxie  Light  &  Teleph.  Co.  36  L.R.A. 

(N.S.)    124,  236  Mo.  114,  139  S.  W. 

108 — const.  1.  796;  ev.  31;  monopoly, 

74;   teleph.  9,  10. 
Taylor  v. 
Home  Water  Supply  Co.,  German  Alliance 

Ins.  Co.  V. 
Homewood,  Atchison,  T.  &  S.  F.  R.  Co.  v. 

Springfield  F.  &  M.  Ins.  Co.  v. 
Honaker,  Deepwater  R.  Co.  v.  •• 

Hone  V.  Presque  Isle  Water  Co.  21  L.R.Af.I 

(N.S.)    1021,    104    Me.    217,    71    Atl. 

769 — pi.  37;   waters,  395,  396. 
Hood  V.  Hood,  19  L.R.A. (N.S.)  193,  130  Ga. 

610,   61   S.   E.   471 — ^judg.  18. 
Kentucky  Heating  Co.  v. 
Ott  V.  •  d 

State  V.  '^ 

Hood  &  Sons  v.  Maryland  Casualty  Co.  30 

L.R.A.  (N.S.)   1192,  206  Mass.  223,  92 

N.  E.  329 — ins.  924. 
Hood  River,  Fonts  v. 
Hooe  V.  Hooe,  5  L.R.A. (N.S.)   729,  122  Ky. 

590,  92  S.  W.  317 divorce,  22,  68, 

74. 
Hook  V.   Boiton,   17   L.R.A.(N.S.)    699,  199 

Mass.   244,   85   N.   E.   176 — fix.    19; 

tr.  260. 
Hooker  v.  Hooker,  43  L.R.A.(N.S.)   964,  66 

Fla.   53,   61   So.   121 — divorce,   32. 
Hooper,  Jackson  v. 
Hoopes,  Scheffenacker  v. 
Hoover,  Westover  v. 
Hoover  Distilling  Co.,  Mechanics'  Ins.  Co.  v. 
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Hope,  McLaughliif  v. 

Owensboro  v. 
Hope  Land  Co.,  Hazard  v. 
Hope  Natural  Gas  Co.,  Coffindaffer  v. 

St.  Marys  v. 
Hope  Spoke  Co.  v.  Maryland  Casualty  Co. 

38  L.R.A.(N.S.)    62,  102  Ark.  1,   143 

S.  W.  85 ins.  931;   max.  51. 

Hopkins    V.   Clemson    Agricultural    College, 

35  L.R.A.(N.S.)    243,  221    U.  S.  636, 

55  L.  ed.  890,  31  Sup.  Ct.  Rep.  654 — 

pi.  154;  stfte  inst.  7,  8. 
Elwes  V, 
V.  Heywood,  49  L.R.A.(N.S.)   710,  86  Vt. 

486,    86    Atl.    305 — app.    1144;    ev. 

628,  1993;  tr.  861. 
Schull  V. 

Southern  Steel  Co.  v. 
Hopkinsville,  First  Nat.  Bank  t. 
Gee  V. 
V.  Jarrett,  50  L.R.A.(N.S.)   465,  156  Ky. 

777,  162  S.  W.  85 — ded.  18,  19. 
Hoppe  V.  Winona,  33  L.R.A.{N.S.)  449,  113 

Minn.   252,   129   N.   W.   577 — electr. 

23,  52;   m.  &  8.  1004. 
Hoppe    Hardware    Co.    v.    Bain,    17    LJR.A, 

(N.S.)    310,    21    Okla.    177,    95    Pac. 

765— fraud,  c.  28;   insolv.  2. 
Hopper  V.   Britt,  37   L.R.A.(N.S.)    825,  203 

N.  Y.   144,  96  N.  E.  371 — elections, 

37. 
Hordern  v.  Salvation  Army,  32  L.R,A.(N.S.) 

62,  199  N.   Y.  233,  92  N.  E.   626 

charities,  67. 
Horgan    v.    RusseU,   43   L.R.A.(N.S.)    1150, 

24  N.  D.  490,  140  N.  W.  99 contr. 

172,    173,    183;    spec.   p.    35,   82,   83; 

tender,  11,  12;  v.  &  p.  104,  105. 
Honnel  &  Co.  v.  American  Bonding  Co.  33 

L.R.A.{N.S.)  513,  112  Minn.  288,  128 

N,  W.  12 bonds,  5,  29-31;   tr.  200. 

Horn,  Re,  26  L.R.A.(N.S.)   1126,  161  Micb. 

20,  125  N.  W.  696 wills,  34. 

V.  Clark    Hardware    Co.   45   L.RA.(N.S.) 

100,   54   Colo.   522,    131   Pac.   405 — 

fix.  12,  13;  mech.  1.  50,  91,  98. 
Hornbeck,  Puis  v. 
Home,  State  v. 

Homer  v.  Gaither.    See  Emerson  v.  Gaither. 
V.  Schinstock,    23    L.R.A.{N.S.)     134.    80 

Kan.  136,  101  Pac.  996 judg.  140. 

V.  Spencer,  17  L.R.A,(N.S.)  622,  21  Okla. 

155,   95   Pac.   757 — app.   962;    contr. 

440;  deeds,  9;  escrow,  4. 
Horner  Military  School,  Teeter  v. 
Homey  v.  Nixon,  1  L.R.A.(N.S.)   1184,  213 

Pa.  20,  61  Atl.  1088 — elect,  of  rem. 

6;  theaters,  2;  tresp.  2. 
Hornick  v.  Union  P.  R.  Co.  38  L.R.A.(N.S.) 

826,  85  Kan.   568,  118  Pac.   60 ev. 

183;  m.  &  s.  6;   pi.  18,  52,  80. 
Homstein  v.  United  Railways  Co.  4  L.R.A. 

(N.S.)  729,  195  Mo.  440,  92  S.  W.  884 

gt_    Y.   94. 

Homung  v.  Herring,  13  L.R.A.(N.S.)  182,  74 

Neb.  637,  104  N.  W.  1071 — inj.  187. 
Hon  V.  Herrington,  20  L.R.A.(N.S.)  47,  22 

Okla.   590,  98   Pac.  443 judg.   96a; 

mortg.  103,  128,  144,  151,  158. 
Horse  &  Cattle  Co.  v.  Serumgard,  17  N.  D. 

466.      See    North    Dakota    Horse    & 

Cattle  Co.  V.  Serumgard. 
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Horton   v.   Early,   47    L.R.A. (N.S.)    314,   39 

Okla.    99,    134    Pac.    436 app.    592, 

593,  1278;  1.  &  t.  41,  166;  p.  &  a.  94. 
Graves  v. 
McKannay  v. 

v.  Newport,  1   L.R.A.(N.S.)   512,  27  R.  I. 
283,  61    Atl.   759— const.   1.   16,   146, 
147;   off.   84. 
V.  Oregon-Washington  R.  &  Nav.  Co.  47 
L.R.A. (N.S.)    8,    72    Wash.    503,    130 
Pac.  897 — m.  &  a.  194. 
Pittsburg  Reduction  Co.  t. 
State  V. 

V.  State.    See  Cohn  v.  State. 
V.  State,    39    L.R.A.(N.S.)    423,    85   Ohio 
St.  13,  96  N.  E.  797 — false  pret.  21; 
indict.  85. 
T.  Tabitha    Home,    51    L.R.A. (N.S.)    161, 

95  Neb.  491,  145  N.  W.  1023 corp. 

69,  70;   max.  162;  mech.  L  58,  59. 
White  V. 
Hosey,  State  v. 
Hosie,  Sprague  v. 
Hoskins,  State  Security  Bank  v. 
Hosmer    v.   Republic   Iron    &    Steel   Co.   43 
L.R.A.(N.S.)  871,  179  Ala.  415,  60  So. 
801 — abatem.  &  r.  15;  nuis.  70;   pi. 
373. 
Hospital  Co.  V.  Philippi,  82  Kan.  64.     See 

Bethany  Hospital  Co.  v.  Philippi. 
Hospital  of  St.  Vincent  of  Paul  v.  Thomp- 
son,   51    L.RA.(N.S.)    1025,   116    Va. 
101,  81   S.  E.  13— charities,  86.  87; 
elev.  23. 
Hotchkin   v.   Erdrich,   10  L.R.A.  (N.S.)    506, 
214  Pa.  460,  63  Atl.  1035 — neg.  94. 
Hotel  Co.  V.  Com.  —  Ky. — .     See  Seelbach 
Hotel  Co.  V.  Cora. 
V.  Ewing,    —    Tenn.    — .      See    Arlington 

Hotel  Co.  V.  Ewing. 
V.  Hill  —  Tenn.  — .     See  Memphis  Hotel 

Co.   V.   Hill. 
V.  Ins.  Co.  198  N.  Y.  495.    See  Ampersand 

Hotel  Co.  V.  Home  Ins.  Co. 
V.  Lind,  47   Colo.  57.     See  Oxford  Hotel 

Co.  V.  Lind. 
Railroad  Co.  v.     See  Western  Maryland 
R.  Co.  V.  Blue  Ridge  Hotel  Co. 
Hotel  Savoy  Co.,  Berryman  v. 
Hotel  Security  Checking  Co.  v.  Lorraine  Co. 
24  L.R.A.(N.S.)  665,  87  C.  C.  A.  451, 
160  Fed.  467 — pat.  1,  2. 
Hotenbrink  v.  Boston  Elevated  R.  Co.  39 
L.R.A. (N.S.)    419,   211   Mass.   77,  97 

N.  E.  624 car.  302. 

Hot  Springs,  Water-Pierce  Oil  Co.  v. 
Hot  Springs  Lumber  &  Mfg.  Co.  v.  Rever- 
comb,    9    L.R.A.(N.S.)    894,    106    Va. 

176,  55  S.  E.  580 pi.  286;   waters, 

14,  57,  60. 
Houchins,  Hlinois  C.  R.  Co.  v. 
Houck  V.  La  Junta  Hardware  Co.  32  L.R.A. 
(N.S.)    939,    50    Colo.    228,    114    Pac. 

645 ^h.  &  w.  48. 

Martin  v. 
Hough  V.  Iderhoff,  51  L.R.A,(N.S.)   982,  69 

Or.   568,   139   Pac.   931 estop.   224; 

rape,  7. 
Hough  Ave.  Sav.  &  Bkg.  Co.  v.  Andersson, 
18  L.R.A.(N.S.)  431,  78  Ohio  St.  341, 
85  N.  E.  498 — banks,  233,  237. 
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Houghton,  Re,  9   L.R.A.(N.S.)    737,  49  Or. 

232,  89  Pac.  801 crim.  1.  312. 

V.  Loma    Prieta    Lumber    Co.    14    L.R.A. 

(N.S.)   913,  152  Cal.  500,  93  Pac.  &2 

— m.  &  s.  998.  • 

Powers  V. 
Houghton  County  Traction  Co.,  Leary  v. 
Houlihan    v.    Preferred    Acci.    Ins.    Co.    25 

L.R.A.(N.S.)   1261,  196  N.  Y.  337,  89 

N.  E.  927 — ins.  718. 
Houlton   V.   Titcomb,   10   L.R.A. (N.S.)    580, 

102  Me.  272,  66  Atl.  733 — bldgs.  2; 

nuis.    141;    parties,   36.' 
Houren  v.  Chicago,  M.  &  St.  P.  R.  Co.  20 

L.R.A. (N.S.)   1110,  236  111.  620,  86  N. 

E.    611 app.    705,    785;     ev.    2058; 

fires,  18,  19;  prox.  c.  52,  53. 
House  V.  Carr,  6  L.R.A.(N.S.)   510,  185  N. 

Y.  453,  78  N.  E.  171 — inj.  91;  max. 

206. 
V.  Cramer,  10  L.R.A. (N.S.)  655,  134  Iowa, 

374,  112  N.  W.  3 — automobiles,  11, 

44,  45. 
V.  State,   21   L.R.A. (N5.)    840,   94   Miss. 

107,  48  So.  3 — ev.  1488,  1502;  homi. 

33;   tr.  66. 
House  Furnishing  Co.  v.  Water  Co.  —  Ark. 

— .     See  Jones  House  Furnishing  Co. 

V.  Arkansas  Water  Co. 
House!  V.  Pacific  Electric  R.  Co.  51  L.R,A. 

(N.S.)    1105,   167   Cal.   245,   139   Pac. 

73 — ev.  356;   max.  161. 
House  of  Good  Shepherd,  Gallon  v. 
Houser  v.  Hobart,  43  L.R.A.(N.S.)   410,  22 

Idaho,  735,  127  Pac.  997 — contr.  129, 

130,  292. 
Houser   &  Haines   Mfg.   Co.   v.  McKay,  27 

L.R.A.(N.S.)   925,  53  Wash.  337,  101 

Pac.  894 damg.  192-194. 

Houston  V.  Minneapolis,  St.  P.  &  S.  Ste.  M. 

R.  Co.  46  L.R.A.(N.S.)   589,  25  N.  D. 

469,   141   N.   W.   994 app.   20,   221, 

386;  car.  157. 
State  ex  rel.  Topping  v. 
Houston,  &  S.  R.  Co.,  Bell  v. 
Houston  &  T.  C.  R.  Co.  v.  Anglin,  2  L.R.A. 

(N.S.)  386,  99  Tex.  349,  89  S.  W.  966 

ev.  881,  2170. 

V.  Bush,   32   L.R.A.  (N{S.)    1201,   104  Tex. 

26,  133  S.  W.  245— car.  142. 
Powell  V. 
Houston-Hudson    Lumber    Co.,    McLaughlin 

V. 

Houston,  Stanwood,  &  Gamble  Co.,  Thomas 

V. 

Houtz  V.  Union  P.  R.  Co.  17  L.R.A. (N.S.) 

628,  33  Utah,  175,  93  Pac.  439 — car. 

887.  926,  929,  950-952;  ev.  528;  max. 
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1,  12. 
Jewel  Tea  Co.,  Demeules  v. 
Jimerson    v,    Erie    R.    Co.    37    L.R.A.(N.S.) 

1181,  203  N.  Y.  518,  97  N.  E.  48 — 

r.   r.   184. 
Joachim,  Carrick  v. 
Jobe  V.  Spokane  Gas  &  Fuel  Co.  48  L.R.A. 

(N.S.)    931,    73    Wash.    1,    131    Pae. 

235 tr.   473,   498,   528. 

Jobling  V.  Tuttle,   9   L.R.A.(N.S.)    960,   75 

Kan.  351,  89  Pae.  699 — ease.  13,  97; 

ev.  191. 
Jobson,  Re,  43  L.R.A.(N.S.)    1062,  164  Cal. 

312,  128  Pae.  938 — desc.  &  d.  21. 
V.  Jobson.    See  Jobson,  Re. 
Jobst  v.  Hayden  Bros.  50  L.R.A.(N.S.)  501, 
^   84   Neb.   735,   121   N.   W.   957 — app. 

1051,  1607;   contr.  623,  704;    pi.   48. 
Joffe  V.  Niagara  F.  Ins.  Co.  51  L.R.A.(N.S.) 

1047,  116  Md.  155,  81  Atl.  281 ins. 

284,  301. 
John  V.  Northern  P.  R.  Co.  32  L.R.A.(N.S.) 

85,  42  Mont.  18,  111  Pae.  632 — app. 

1346;    car.    637,    1064,    1065;    damg. 

15;  ev.  345,  2145;  max.  161;  pi.  83. 
Johns  V.  Arizona  F.  Ins.  Co.  49  L.R.A.(N.S.) 

101,  76  Wash.  349,  136   Pae.   120 

app.  961;  ev.  1465;  ins.  30a. 
Chesapeake  &  0.  R.  Co.  v. 
V.  Jaycox,  39  L.R.A.(N.S.)  1151,  67  Wash. 

403,  121  Pae.  854 p.  &  a.  40;  sales, 

163. 
McDonald  &  Co.  v. 
V.  Pendleton,  46  L.R.A.(N.S.)  990,  66  Or. 

182,   133   Pae.   817.   134   Pae.   312 — 

contr.  806;  estop.  157;   pub.  imp.  57. 
V.  Pennsylvania    R.   Co.   28    L.R.A.(N.S.) 

591,   220   Pa.   319,   75   Atl.   40;; ev. 

437,  1873;  max.  161. 
Schafer  v. 
Smith  V. 
Johnson,  Ex  parte,  31  L.R.A.(X.S.)  916,  60 

Tex.  Crim.  Rep.  50,  131  S.  W.  316 — 

bail,  13. 
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Johnson,  Re,  37  L.R.A.(N.S.)  875,  154  Iowa, 

118,  134  N.  W.  553 h.  &  vv.  134. 

JEtna  Ins.  Co.  v. 

Atlantic  &  B.  R.  Co.  v. 

V.  Bartron,  44  L.R.A.(N.S.)   557,  23  N.  D. 

629,    137    N.    W.    1092 — bound.    6; 

homes.  45;   lie.  12;   pi.  482. 
V.  Berry,   1   L.R.A.(N.S.)    1159,   20   S.   D. 

133,   104   N.  VV.   1114 — actions,  1. 
Board  of  Water  Comrs.  v. 
V.  Boston  &  M.  R.  Co.  4  L.R.A.(N.S.)  856, 

78  Vt.  344,  62  Atl.  1021 — m.  &  s.  537, 

568,    806. 
V.  Brewer,  31   L.R.A.(N.S.)   332,   134  Ga. 

828,  68  S.  E.  590 — assign,  for  cred. 

2. 
Brown  v, 
V.  Butte  &  S.  Copper  Co.  48  L.R.A.{N.S.) 

938,  41   Mont.  158,  108  Pac.  1057 — 

ev.  1265;   m.  &  s.  753;   tr.  121,  146. 
Chicago,  R.  I.  &  P.  R.  Co.  v, 
V.  Clark  Motor  Co.  44  L.R.A.(N.S.)    830, 

173    Mich.   277,   139    N.    W.    30 ev. 

1530;    m.   &   s.  468,  803;    max.   162; 

neg.  251;  tr.  540. 
▼.  Coey,  21  L.R.A.(N.S.)    81,  237   111.  88, 

86   N.   E.   678 — automobiles,   55;    tr. 

418. 
Continental  Casualty  Co.  v. 
De  Ford  v. 
Ellison  V. 
V.  Fehsefeldt,  20  L.R.A.(N.S.)    1069,  106 

Minn.    202,    118    N.   W.    797 contr. 

353,  642. 
First  Avenue  Coal  &  Lumber  Co.  v. 
V.  Florida  East  Coast  R.   Co.  50  L.R.A, 

(N.S.)  561,  66  Fla.  415,  63  So.  713 — 

car.  583,  615;   pi.  564,  646. 
Good  V. 
V.  Grand  Lodge,  A.  0.  U.  W.  50  L.R.A. 

(N.S.)    461,    91    Kan.    314,    137    Pac. 

1190 — ins.  72. 
V.  Great  Northern  R.  Co.  18  L.R.A. (N.S.) 

477,  104  Minn.  444.  116  N.  W.  936 — 

m.  &  s.  757. 
V.  Grenell,   13   L.R.A.(N.S.)    551,    188    N. 

Y.  407,  81  N.  E.  161 deeds,  40. 

▼.  Griffith-Sprague     Stevedoring     Co.     8 

L.R.A. (N.S.)    432.  45   Wash.   278,   88 

Pac.  193 ev.  2122;  m.  &  s.  269;  tr. 

521. 
y.  Harrison,    39    L.R.A. (N.S.)    1207,    177 

Ind.  240,  97  N.  E.  930— checks,  44- 

47;   pi.  249. 
y.  Hayward,  5  L.R.A.  (N.S.)   112,  74  Neb. 

157,    103    N.    W.    1058 — brok.    31; 

contr.    259;     max.    225;    trusts,    45; 

V.  &  p.  85. 
y.  Hogan,  37  L.R.A. (N.S.)  889,  158  Mich. 

635,  123  N.  W.  891 estop.  47;   ev. 

2188;  partn.  43-45. 
y.  lankovetz,  29  L.R.A. (N.S.)  709,  57  Or. 

24,  102  Pac.  799,  110  Pac.  398 — 

pi.  227;  sales,  231. 
y.  Johnson.  See  Johnson,  Re. 
Johnson  v.. 
y.  Johnson,  24  L.R.A.(N.S.)  1240,  14 

Idaho,  561,  95  Pac.  499 pub.  1.  1; 

waters,  19,  27,  91-95. 
T.  Johnson,  26  L.R.A. (N.S.)  179,  57  Wash. 

89,  106  Pac.  500 — conf.  1.  71. 
IMgest  1-52  L.R.A.(N.S.) 


\ 


Johnson  v.  Johnson,  39  L.R.A. (N.S.)*  518,  176 

Ala.  449,  58  So.  418 — marriage,  36. 
V.  Jones,   48    L.R.A. (N.S.)    547,   39    Okla. 

323,  135  Pac.   12 app.  642;   attach. 

11;   chat,  mortg.  57;   partn.  84;   p.  & 

s.  57. 
V.  Jones,    52    L.R.A.(N.S.)    325,    244    Pa. 

386,  90  Atl.  649 cov.  74. 

Kelly  V. 

Kershishian  v. 

V.  Levy,    9    L.R.A. (N.S.)     1020,    118    La. 

447,    43    So.    46 — abatem.    &    r.    13, 

14. 
Louisville  &  N.  R.  Co.  v. 
Louisville  Bd.  of  Fire  Underwriters  v. 
V.  Louisiana    R.    &    Nav.    Co.    36    L.R.A. 

(N.S.)  887,  129  La.  332,  56  So.  301 — 

car.   77,  254,  330;   r.  r.  13. 
Louisville  R.  Co.  v. 
V.  McDowell,    38    L.R.A.(N.S.)     588,    154 

Iowa,   38.   134   N.   W.   419 — ev.   234, 

974,  2290. 
McGregor  v. 
V.  McKinnon,    13    L.R.A. (N.S.)     874,    54 

Fla.  221,  45  So.  23— judg.  125;  jud. 

s.  5,  9. 
V.  Mammoth.  Vein    Coal    Co.    19    L.R.A. 

(N.S.)    646,  88   Ark.  243,  114   S.  W. 

722 m.  &  s.  532,  661. 

Manhattan  L.  Ins.  Co.  v. 

Miller  v. 

V.  Modern   Brotherhood    of    America,   27 

L.R.A.(N.S.)  446,  109  Minn.  288,  123 

N.  W.  819 ins.  586. 

Nelson  v. 

v.  New    York,   46   L.R.A.(N.S.)    462,   208 

N.    Y.    77,    101    N.    E.    691 — highw. 

228. 
New  York  &  Long  Branch  S.  B.  Co.  v. 
V.  North   Baltimore    Bottle   Glass   Co.    7 

L.R.A.(N.S.)    1114,   74   Kan.   762,   88 

Pac.  52 — sales,  67. 
V.  Paducah    Laundry   Co.   5   L.R.A.(N.S.) 
•      733,  122  Ky.  369,  92  S.  W.  330 — neg. 

108. 
Pearl  Life  Assur.  Co.  v. 
V.  Philadelphia,   19   L.R.A. (N.S.)    637,  94 

Miss.  34,  47  So.  526 mun.  corp.  174, 

218 
v.  Preston,  10  L.R.A. (N.S.)    564,  226  111. 

447,  80  N.  E.  1001 — perp.  1,  11,  19, 

20;  wills,  233. 
Sandum  v. 
V.  Seabury  (N.  J.  Err.  &  App.)  12  L.R.A. 

(N.S.)  1201,  71  N.  J.  Eq.  750,  67  AtL 

36 — tradename,  20. 
Sloss-Sheffield  Steel  &  Iron  Co.  v. 
V.  Smith,    2    L.R.A. (N.S.)     1000,    78    Vt. 

145,   62  Atl.   9 — n.   t.   14. 
V.  Somerville,    10   L.R.A.  (N.S.)    715,    195 

Mass.  370,  81  N.  E.  268 mun.  corp. 

29,  428. 
v.  Southern  P.  R.  Co.  1  L.R.A.  (N.S.)  307, 

147  Cal.  624,  82  Pac.  306 — r.  r.  151. 
Spilde  V. 
Stark    V. 
State  V. 
V.  State,  2  L.R.A.  (N.S.)  897,  142  Ala.  70,' 

38   So.   182 — homi.   45. 


3008 


TABLE  OF  CASES. 


Johnson  V.  State,  5  L.R.A.(N.S.)    809,  129 

Wis.  146,  108  N.  W.  55 — app.  602, 

609;  homi.  32,  61,  65. 
V.  State,    18    L.R.A.(N.S.)    619,    87    Ark. 

45,  112  S.  W.  143 contpt.   12,   18; 

judges,  10. 
V.  State,   40    L.R.A.(N.S.)    1195,   63    Fla. 

16,  58  So.  540 ev.  1492,  1494. 

V.  State,  51   L.R.A.(N.S.)    1183,  —  Miss. 

— ,  65  So.  218 — ev.  1218. 
Swain  v. 
V.  Swanke,  5  L.R.A.(N.S.)  1048,  128  Wis. 

68,   107    N.   W.   481 — app.    567;    eq. 

33,  57,  81,  84,  95. 
Swift  &  Co.  V. 
V.  Taylor,  10  L.R.A.(N.S.)    818,  150  Cal. 

201,  88   Pac.  903 — app.   763;    const. 

1.  69. 
Tillinghast  v, 
V.  United   States,   18   L.R.A.{N.S.)    1194, 

89  C.  C.  A.  508,  163  Fed.  30 app.  311 ; 

crim.  1.  117. 
V.  United  States,  47  L.R.A.(N.S.)  263,  228 

U.  S.  457,  57  L.  ed.  919,  33  Sup.  Ct. 

Rep.   572 — crim.  1.  118. 
Vaughn  v. 
V.  Vickers,  21  L.R.A.(N.S.)  359,  139  Wis. 

145,    120    N.    W.    837 — assign.    15; 

estop.  115;  pi.  509. 
V.  Walker,   1  L.R.A.(N.S.)    470,  86  Miss. 

757,    39     Sa     49 — app.     539,     1230, 

1252,  1483;  bast.  1;   ev.  1510;   judg. 

106;  j.  p.  8. 
V,  Western  U.  Teleg.  Co.  10  L.R.A.(N.S.) 

256,  144  N.  C.  410,  57   S.  E.  122 — 

conf.    1.    163. 
V.  Western  U.  Teleg,  Co.  17  L.R.A.(N.S.) 

1002,  81   S.  C.  235,  62  S.   E.  244 — 

ev.  681. 
V.  Williams,  31  L.R.A.(N.S.)  406,  111  Va. 

95,  68  S.  E.  410 — partn.  41. 
Worley  v. 
V.  Yazoo  &  M.  VaUey  R.  Co.  22  LJl.A. 

(N.S.)  312,  94  Miss.  447,  47  So.  785 

— tr.  389. 
Johnson  &  Son  Co.,  Shield  v. 
Johnson  Co.  v.  Philadelphia,  42  L.R.A.(N.S.) 

512,    236    Pa.    510,    84    Atl.    1014 — 

ev.   764;    fires,  25;    max.   168;    mun. 

Corp.  332, 
Johnson  County  v,  Hewitt,  14  L.R,A.(N,S.) 

493,  76  Kan.  816,  93  Pac.  181 — tax. 
140,  194. 

Johnson  County  Sav.  Bank  v.  Scoggin  Drug 
Co.  50  L.R.A.(N.S.)  581,  1,52  N.  C. 
142,  67  S.  E,  2.53 — hills  &  n.  97; 
Corp.  106;  ev.  631. 

Johnson,  King,  &  Co.,  Farmers'  Bank  v. 

Johnston,  Adair  County  v, 

V,  Chicago,  45  L.R.A.(N.S.)   1167,  258  111. 

494,  101  N,  E,  960 mun,  corp.  386, 

387. 

V.  Corson  Gold  Min,  Co.  15  L.R.A.(N.S.) 

1078,  84  C.  C.  A.  593,  157  Fed.  145 

cloud,  5;  eq.  49;  1.  &  t.  12. 

V.  Cunningham,     See  State  use  of  Johns- 
ton V.  Cunningham. 

V.  Fargo,  7   L.R.A.(N.S.)    537,  184  N.  Y. 
379,  77  N.  E.  388— contr.  501. 

V.  Mack  Mfg.  Co.  24  L.R.A.(N.S.)    1189, 
65   W,  Va.  544,  64   S.   E.   841 — ani. 
25;    ev.  1202. 
Digest   1-52  11R.A,(N,S.) 


Johnston,  Merchants'  &  Farmers'  Bank  v, 
v.  New   Omaha  Thomson-Houston   E.   L, 
Co,  17  L.R.A.(N.S.)   435,  78  Nob.  24, 
110  N.  W.  711,  113  N.  W.  ,526 — neg. 
12,  119,  201,  227. 
v,  Schnabaum,    17    L.R.A.(N.S.)    838,    86 
Ark.  82,  109  S.  W.  1103 — banks,  157, 
165;   bills   &  n.  90,  210a;    ev.  996. 
V.  Spoonheim,   41    L.R.A.(N.S.)    1,   19   N. 

D.  191,  123  N.  W.  830 — ev.  1455. 
State  ex  rel,  Spillers  v. 
Johnston   &   G.    Bros.    v.    Bunn,    19    LJl.A, 
(N.S.)    1064,   108    Va.   490,   62   S.   E. 
341^-contr.   670;    eq.   118. 
Johnstone,  Schulenbarger  v. 
Johnstown  Pass.  R.  Co.,  Burns  v. 
Joliet,   Sings   v. 
JoUvette   v.   Chavis,   32   L.R.A.(N.S.)    1046, 

125   La.    923,   52   So.    99 ev.    1033; 

records,  42. 
Jonas  Glass  Co.  v.  Glass  Bottle  Blowers' 
Asso.  (N.  J.  Err.  &  App.)  41  L.R.A. 
(N.S.)  445,  77  N.  J.  Eq.  219,  79  Atl. 
262^-consp.  36;  inj.  139,  140,  147, 
149,  153;  max.  31,  45,  151,  219. 
Jones,  Ex  parte,  45  L.R.A. (N.S.)    1030,  71 

W.   Va.   567,   77    S.  E.   1029 const. 

1.  572;  cts.  60;   hab.  c.  11;  jury,  49; 
martial  law.  2,  6-8. 
Re,  25   L.R.A.(N.S.)    1304,   80  Kan.   632, 
103  Pac.  772— ev.  502;  lim.  act.  59, 
267;    wills,   385. 
Re,   31   L.R.A.(N.S.)    548,   4   Okla.   Crim. 
Rep.  74,  109  Pac.  570 — cts.  161;  ev. 
689;   mun.  corp.  151. 
JEtna  F.  Ins.  Co.  v, 
V.  Atlanta.    See  Thrower  v.  Atlanta. 
Benson  v. 
Bluthenthal  v. 
V.  Brinsmade,    3    L.R.A.(N.S.)     192,    183 

N.   Y.   258,   76   N.   E.   22 marriage, 

30. 
V.  Broadway  Roller   Rink  Co.   19   L.R.A. 
(N.S.)   907,  136  Wis.  595,  118  N.  W. 
170 — app.  339;  civ.  r.  2;  cost,  20. 

Burgwyn  v. 

Bush  V, 

Butte  Electric  R,  Co.  v. 

V.  Caldwell,     48     L.R.A.(N.S.)      119,     20 

Idaho,  5,  116  Pac.  110 damg.  372; 

ev.  1070.  1325;  prox.  c.  120;  tr.  S75, 
Central  of  Georgia  R.  Co.  v. 
Central  R.  Co.  v. 
Charnock  v. 

Choctaw,  0.  &  G.  R.  Co.  v. 
Cincinnati,  N.  0.  &  T.  P.  R,  Co,  v. 
V.  Ford,  .38  L.R.A. (N.S.)    777,   1.54   Iowa, 

549,  134  N.  W.  569 — app.  1082;  brok. 

77;  jury,  64;  ref.  5;  tr.  804. 
French  v, 
V.  Gammel  Statesman  Pub.  Co,  8  L.R.A. 

(N.S.)   1197,  100  Tex.  320,  99  S.  W. 

701— contr.  12;   judg.  188. 
V.  Great  Northern  R.  Co.  9  L.R.A.(N.S.) 

603,  100  Minn.  56,  110  N.  W.  260 — 

ev.  629. 
Gross  V.  , 

V,  Hines,  22  L,R.A.(N,S,)   1098,  157  Ala. 

624,  47  So.  739 — ani.  1.5-17:  ev.  87. 
v.  Hoge,   14   L.R.A. (N.S.)    216,   47    Wash. 

663.   92   Pac.   433 — m.    &    s.   986. 
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Jones  V.  Hudson,  44  L.R.A.(N.S.)  1182,  93 

Neb.  561,  141  N.  W.  141 — amicus 

curiae,  1;  app.  1565;  ev,  232;  inf. 

107;   wills,  128,  135. 
V.  Hughes,  42  L.R.A.(N.S.)  502,  156  Iowa, 

684,  137  N.  W.  1023 — abatem.  &  r. 

27;  venue,  20. 
V.  Illinois  C.  R.  Co.  13  L.R.A.{N.S.)  1066, 

31  Ky.  L.  Rep.  825,  104  S.  W.  258 — 

r.   r.   261. 
Johnson  v, 
V.  Jones,    25    L.R.A.(N.S.)    424,    223    Mo. 

424,   123   S.   W.   29 — trusts,   27,   28; 

wills,  272. 
Elitchens  v. 
V.  Layne,  11  L.R.A.(N.S.)  361,  144  N.  C. 

600,  57   S.  E.  372 — confl.   1.   121. 
V.  Leslie,  48  L.R.A.(N.S.)    893,  61  Wash. 

107,  112  Pac.  81— case,  43. 
Lowe  V. 
Mcintosh  V, 
Mankin  v. 
Miller  v. 

National  Bank  of  Commerce  v. 
Newport  News  S.  &  D.  D.  Co.  v. 
New  York  Continental  Jewell  Filtration 

Co.  V. 
Niver  Coal  Co.  v. 
V.  North    Georgia    Electric   Co.    6    L.R.A. 

(N.S.)    122,    125    Ga.    618,   54    S.    E, 

85 em.  dom.  76. 

V.  North  Pacific  Fish  &  Oil  Co.  6  L.R.A. 

(N.S.)    940,   42    Wash.   332,   84   Pac. 

1122 app.    548;     chat,    mortg.    52; 

corp.  57 ;  insolv.  3. 
V.  Pennsylvania    Casualty    Co,    5    L.R.A. 

(N.S.)    932,   140  N.  C.  262,  52  S.  E. 

578 ins.  758. 

V.  Pritchard,  2  B.  R.  C.  380,  [1908]  1  Ch. 

630,  s.  c.  77  L.  J.  Ch.  N.  S.  405,  98 

L.  T.  N.  S.  386,  24  Times  L.  R.  309 

— party  w.  5,  6. 
V.  Provident  Sav.  L.  Assur.  Soc.  25  L.R.A. 

(N.S.)    80;^  147  N.  C.  540,  61   S.  E. 

.S88 — ins.   191,  435. 
Pugh  V. 
V.  Rees,    16    L.R.A. (N.S.)     734,    6    Penn. 

(Del.)    504,  69  Atl.  785 wills,  218, 

253. 
V.  Roberts  County,  34  L.R.A. (N.S.)   1170, 

27    S.   D.   519,   131   N.   W.   861^ff. 

87. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
V.  Sargent.  See  State  ex  rel.  Jones  v. 

Sargent. 
V.  Savannah  Hotel  Co.  51  L.R.A.(N.S.) 

1168,  141  Ga.  530,  81  S.  E.  874 — 

innk.   25,  26, 
V,  Smith,   19   L.R.A. (N.S.)    1037,   149   N. 

C.  318,  62  S.  E.  1092 — parti.  16. 
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Milecke,  Re,  21  L.R.A.(N.S.)  259,  52  Wash. 

312,  100  Pac.  743 const.  1.  622,  624 ; 

hab.   c.   34;    imprisonment    for   debt, 

6. 
Miles  V.   Dodson,   50  L.R.A.(N.S.)    83,   102 
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V.  Archer,  —  Cal.  — .     See  Miller,  Re. 
Atchison  &  E.  Bridge  Co.  v. 
V,  Baltimore  &  0.  S.  W.  R.  Co.  18  L.R.A. 
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3052 


TABLE  OF  CASES. 


Miller  v.  Centralia  Pulp  &  Water  Power  Co. 
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V.  Jenness,  34  L.R.A.{N.S.)  782,  84  Kan. 

608,  114  Pac.  1052 ev.  1137. 
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978,    108    Md.    84,    69    Atl.    636 

highw.  330,  331. 
▼.  United  States,  40  L.R.A.(N.S.)  973,  38 
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641 — app.   880;    ev.   45;    mun.   corp. 

172,   173. 
V.  Seattle,  R.  &  S.  R.  Co.  39  L.R.A. (X.S.) 

1156,  67    Wa.si).   545,   122   Pac.  23 — 

damg.   393;    tr.    1003. 
V.  Wells,  Fargo  &  Co.  Express,  40  L.R.A. 

(X.S.)    1095,   87    Kan.   104.   123   Pac. 

729-^onf.  1.  2,  97;  pi.  204. 
Wilcox  V. 
Rochester  Candy  Works,  Koester  v. 
Rochester  Fireworks  Co.,  Crowley  v. 
Rochester-German  Ins.  Co.,  Dahrooge  v. 
v.  Peaslee-Gaulbert     Co.     1     L.R.A. (N.S.) 

364,  87  S.  W.  1115,  120  Kv.  752 ev, 

1544;  ins.  183,  184;  tr.  .327. 
Rochester  R.  &  L,  Co.,  People  v. 
Rochester  R.  Co.,  Moore  v. 
Rochester  Trust  &  Safe  Deposit  Co.,  Glen- 
nan  V, 
Osburn  v. 
Rock   V,    American   Constr,   Co,    14    L.R.A, 

(N.S.)    653.  120  La.   831.  45  So.  741 

— highw.  285,  371;  m.  &  s.  1001. 
Rockfeller  v,   Ringle,   15   L.R.A.(N.S.)    737, 

77  Kan.  515.  94  Pac.  810 — app,  531; 

bills  &  n.  162;  subr.  34. 
Webb  v. 
Rockfield    v.    First    Nat,    Bank,    14    L.R.A, 

(N.S.)    842,   77   Ohio   St.   311,   83   N, 

E,  392 ^bills   &  n.   101. 

Rockhill   V.   Congress   Hotel   Co,   22   L,R,A, 

(N.S.)   576,  237  111.  98,  86  N.  E.  740 

— app.  72;  innk.  23,  24;  tr,  627,  789. 
Rock  Island,  Schnell  v. 
Rock  Island,  A,  &  L.  R.  Co.,  Black  v. 
V.  Stevens,  16  L.R.A.(N.S.)   1132.  84  Ark, 

436,  105  S.  W.  1032 car.  450,  451. 

Rock  Island  Lumber  &  Mfg.  Co.,  Fossett  v, 
Rockland  v,  Anderson,  43  LR.A.(X.S.)  1137, 

110  Me.  272,  85  Atl.  1066 — contr.  65. 
Rockland   Sav,    Bank   v.    Alden,    14    L.R.A. 

(N.S.)    1220,    103    Me.    230,    68    AtL 

863 — attach.  2. 
Rockport,  Davis  v. 
Rockwell  V,  Edgcomb,  45  L,R.A.(N.S.)   661, 

72  Wash.  694,  131  Pac.  191 — assign. 

27. 
V.  Eiler's   Music   House,   39   L.R.A. (N.S.) 

894,    67    Wash.   478,    122    Pac.    12 — 

1.  &  t.  181. 
V.  McGovern,  23   L.R.A. (N.S.)    1022,   202 

Mass.  6,  88  N.  E.  426 ev.  443,  1854; 

max.  161. 
Rocky  Mountain  Bell  Teleph.  Co,  v.  Utah 

Independent    Teleph,    Co,    8    L.R.A. 

(N.S.)    1153,   31   Utah,   377,   88   Pac. 

2C pi.    381;     unfair,    oomp.    10. 

Rocky  Mountain  Nat.  Bank,  Best  v. 
Rocky  Mountain  News  Printing  Co.  v,  Frid- 

bom,   24   L.R.A. (N.S.)    891,   46   Colo. 

440.  104  Pac.  956 app.  818;  damg. 

723;    libel,  42,   180, 
Roddan,  Drescher  v. 
Mitau  V. 
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Rodelheim,   Faust   v. 

Roden  Grocery  Co.,  Didlake  v. 

Roderick  v.  Sanborn,  30  L.R.A.(N.S.)   1189, 

106  Me.  159,  76  Atl.  263 fix.  20. 

State  V. 
Roderick  Lean  Mfg.  Co.,  Kuelling  v, 
Rodge  V.  Kelly,  11  L.R.A.(N.S.)  635,  88  Miss. 

209,  40  So.  552 const.  1.  257. 

Rodgers  v.  Choctaw,  0.  &  G.  R.  Co.  1  L.R.A. 
(N.S.)    1145,  76  Ark.  520,   89   S.   W. 

468 car.  255. 

Ingram-Day  Lumber  Co.  v. 

V.  Missouri  P.  R.  Co,  10  L.R.A.{N.S.)  658, 

75  Kan.  222,  88  Pac.  885 car.  868; 

max.  13,  81. 
▼.  Wise,  43   L.R.A. (N.S.)    1009'.   106   Ark. 

310,  153  S.  W.  253 abatem.  &  r.  1; 

sales,  129. 
Rodijkeit   v.  Andrews,   5   L.R.A.(N.S.)    564, 

74  Ohio    St.    104,    77    N.    E.    747 — 
assign.  6. 

Rodman  v.  Com.  ex  rel.  Selligman,  33  L.R.A. 

(N.S.)  592,  130  Ky.  88,  113  S.  W.  61 

const.   1.   229,  405;    tax.   269,   271, 

275-277,  288,  318. 
V.  Manning,  20  L.R.A. (N.S.)   1158,  53  Or. 

336,  99  Pac.  657 brok.  10. 

Rodolf  V.  First  Nat.  Bank,  41  L.R.A.(N.S.) 

204,   30   Okla.   631,   121    Pac.   629 — 

bankr.  66;   pi.  419,  420. 
Roe,  Com.  v. 

V,  Howard    County,    5    L.R.A.(N.S.)    831, 

75  Neb.   448,   106   N.   W.   587 — app. 
411;  ease.  10;  highw.  3;  waters,  165. 

Missouri,  K.  &  T,  R.  Co.  v. 

V.  National  L.  Ins.  Asso.  17  L.R.A.(N.S.) 

1144,  137   Iowa,  696,  115  N.  W.   500 

— ev.   1944-1946;    ins.   44,   315,   317, 

545. 
Rogers  v, 
Roeh   V.    Business    Men's   Protective   Asso. 

51   L.R.A.(N.S.)    221,   164   Iowa,   199, 

145  N.    W.    479 — contr.    442;     ins. 
723. 

Roesch  V.  Worthen  Co.  31  L.R.A. (N.S.)  374, 

95  Ark.  482,  130  S.  W.  551 — garn.  49, 

50. 
Rogers,  Re,  11  L.R.A.(N.S.)  1134,  149  Mich. 

305,  112  N.  W.  931 — max.  3,  104; 

Stat.  329;  tax.  270,  344. 
T.  Allen  Lumber  Co.  39  L.R.A. (N.S.)  202, 

129  La.  900,  57  So.  166 — damg.  349, 

428;    m.  &  s.  363. 
Amsinck  v. 
Barton  v. 
Blenkiron  Bros.  v. 
V.  Blouenstein,    3    L.R.A.(N.S.)    213,    124 

Ga.   501,   52   S.   E.   617 — app.   1281; 

tr.  326;  usurv,  is! 
V.  Boston  Club,  28  L.R.A. (N.S.)    743,  205 

Mass.   261,  91   N.   E.  321 — app.  43; 

club,  3,  4;    eq.  103,  104. 
Bowling  Green  v. 
Cloe  V. 
V.  Davis,    19    L.R.A. (N.S.)    126,    103    Me. 

405,  69  Atl.  618 lim.  act.  121. 

Denver  v. 

V.  Detroit  Sav.  Bank,  18  L.R.A.(N.S.)  530, 

146  Mich.    639,    110    N.    W.    74 

app.   748;   bills  &  n.  94;   estop.  126. 

Halla  v. 
Pigest   1-52  I,.R.A.(N.S.) 


Rogers  v.  Kemp  Lumber  Co.  51  L.R.A.(N.S.) 

594,  18  N.  M.  300,  137  Pac.  586 — app. 

431;  attys.  54. 
V.  Parker,  34  L.R.A.(N.S.)  955,  159  Mich. 

278,  123   N.  W.  1109 — fires,  10;    m. 

&  s.  1018. 
V,  Pere  Marquette  R.  Co.  52  L.R.A.  (N.S.) 

1123,  166  Mich.  42,  131  N.  W.  159 

m.  &  s.  811. 
V.  Pettigrew,  42  L.R.A. (N.S.)  852,  138  Ga. 

528,   75   S.   E.   631 — attys.   52. 
T.  Phillips,  28  L.R.A. (N.S.)  944,  206  Mass. 

308,  92  N.  E.  327 automobiles,  64. 

V.  Roe  (N.  J.  Err.  &  App.)  13  L.R.A.(N.S.) 

691,  74  N.  J.  L  615,  66  Atl.  408 — 

m.  &  s.  264,  508;   tr.  463,  525. 
v.  Rogers   (N.  J.  Err.  &  App.)   46  L.R.A. 

(N.S.)    711,  81  N.  J.  Eq.  479,  86  Atl. 

935 divorce,  40-43;  ev.  2208. 

State  v. 

v.  State,  10  L.R.A.(N.S.)  999,  128  Ga.  67, 

57    S.    E.   227 — app.   560;    ev.   1604; 

homi.  62,  72;  tr.  930. 
v.  State,    41    L.R.A.(N.S.)    857,    88    Ark. 

451,  115  S.  W.  156 ev.  1405;   witn. 

193. 
V.  State,  49  L.R.A. (N.S.)   1198,  101  Ark. 

45,  141   S.  W.  491 ev.  2366. 

Stevenson  v. 

v.  Toliver,    45   L.R.A. (N.S.)    64,    139    Ga. 

281,  77  S.  E.  28 — ev.  2007. 
V.  United    States,    31    L.R.A. (N.S.)     264, 

103    C.    C.    A.    408,    180    Fed.    54 

app.  768;   smuggling. 
Rogers  Cotton  Cleaner  &  Gin  Co.,  Tiger  v. 
Rogers  Development  Co.  v.  Southern  Cali- 
fornia   Real    Estate    Invest.    Co.    35 

L.R.A.  (N.S.)    543,   159   Cal.   735,   115 

Pac.    934 — contr.    77,    78;     pi.    77; 

set-off,  4;  v.  &  p.  74. 
Rogue  River  Packing  Co.,  Hume  v. 
Rohlf  V.  Kasemeier,  23  L.R.A. (N.S.)    1284, 

140    Iowa,    182,    118    N.    W.    276 — 

monopolv,  64. 
Rohn   v.    Osmun,    5   L.R.A. (N.S.)    635,    143 

Mich.  68,  106  N.  W.  697 health,  13. 

Rohrman,  Merchants'  Ice  &  Cold  Storage  Co. 

v. 
Roland  v.  Tift,  20  L.R.A. (N.S.)  354,  131  Ga. 

683,  63  S.  E.  133 m.  &  s.  819;    pi. 

346. 
Rolater  v.  Strain,  50  L.R.A. (N.S.)    880,  39 

Okla.  572,  137  Pac.  96 assault,  19; 

damg.  312;  phys.  36;  tr.  309,  310. 
Rolewitch    v.    Harrington,    6    L.R.A. (N.S.) 

550,  20  S.  D.  375,  107  N.  W.  207 — 

mech.  1.  31,  81. 
Rolin    V.    Reynolds    Tobacco    Co.    7    L.R.A. 

(N.S.)    335,  141  N.  C.  300,  53  S.  E. 

891 — m.  &  8.  161;  neg.  223;  prox.  c. 

139;  tr.  363. 
Roller  V.  Murray,  38  L.R.A.(N.S.)  1202,  112 

Va.  780,  72  S.  E.  665 — contr.  611. 
RoUey  v.  Rolley,  21  L.R.A. (N.S.)  64,  109  Va. 

449.  63  S.  E.  988 wills,  238. 

Rollins  V.  Denver  Club,  18  L.R.A.(N.S.)  733, 

43  Colo.  345,  96  Pac.  188 club,  7-9. 

Husted  V. 
RoUo    V.    Nelson,    26    L.R.A.(N.S.)    315,    34 

Utah,  116,  96  Pac.  263 ease.  34,  35; 

not.   76. 
Rolstin,  Haynes  v. 


3108 


TABLE  OF  CASES. 


Roman  v.  Montgomery  Iron  Works,  10 
L.R.A.(N.S.)  G04,  156  Ala.  604,  47  So. 
136 judg.    160. 

Roman  Catholic  Bishop,  Searle  v. 

V.  Searle.     See  Searle  v.  Roman  Catholic 
Bishop. 

Roman  Catholic  Orphan  Asylum,  McGarrigle 

V, 

Romano  v.  Birmingham  R.  L.  &  P.  Co.  46 
L.R.A.(N.S.)  642,  182  Ala.  336,  62  So. 
677 — ev.  46;  nuis.  177. 
Rommeck,  Clement  v. 
Ronald  v.  Harper,  4   B.  R.  C.  972,   [1913] 

Vict.  L.  R.  311 ev.  651;  judg.  371; 

libel,  127,  128;  p.  &  a.  69. 
Rong,  Re,  26   L.R.A.(N.S.)    825,  109   Minn. 
191,   123   N.   W.   471 — perp.   30,   31; 
trusts,  26;   wills,  132,  144. 
V.  Haller.     See  Rong,  Re. 
Roofing  &  Mfg.  Co.  V.  Black,  —  Tenn.  — . 
See    Carev    Roofing    &    Mfg.    Co.    v. 
Black. 
Rookardt  v.  Atlanta  &  C.  Air  Line  R.  Co. 
•    27    L.R.A.(X.S.)    435.    84    S.    C.    190, 
65  S.  E.  1047 — ev.  1252. 
Roosevelt  v.  Hamblin,  18  L.R.A.(N.S.)   748, 
199  Mass.  127,  85  N.  E.  98 — corp.  4, 
175. 
Root  V.  Kansas  City  S.  R.  Co.  6  L.R.A.(N.S.) 
212,   195   Mo.   348,  92   S.   W.   621 — 
app.   366,   1101;    conf.   1.   64,  91;    ev. 
1066;    m.   &   s.   542,   689,   745;    r.   r. 
_         199,  200. 

T.  Root,   32   L.R.A.(N.S.)    837,   164   Mich. 
638,  130  N.  W.  194 — divorce,  56,  76; 
inj.  10;  pi.  542 
Smith  V. 
Roote    V.    Roote,    23    L.R.A.(N.S.)    240,    33 

App.  D.  C.  398— divorce,  65. 
Rope  Co.  V.  Gold  Min.  &  Reduction  Co.  97 
C.  C.   A.  465.     See   Leschen   &   Sons 
Rope  Co.  v.  Mayflower  Gold  Min.  & 
Reduction  Co 
Roper,  New  York,  C.  &  St.  L.  R.  Co.  v. 
Roper  Lumber  Co.,  Stephens  v. 
Ropp,  New  York,  C.  &  St.  L.  R.  Co.  v. 
Roquemore,  Ex  parte,  32  L.R.A.(N.S.)  1186, 
60  Tex.  Crim.   Rep.   282,    131   S.   W. 

1101 hab.  c.  40;  Sunday,  9. 

Rorabaugh-Wiley  Dry  Goods  Co.,  Potter  v. 
Rose,  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
Graves  v. 
Gross  Coal  Co.  t. 
Hatch  v. 

V.  Monarch,  42  L.R.A.(N.S.)  660,  150  Ky. 
129,   150   S:   W.   56,   151   Ky.   9.   151 
S     W.    19 — app.    1135;    contin.    10; 
contr.  731;  witn.  26. 
Page  County  v. 
State  V. 

State  ex  rel.  Davern  v. 
Vansant  v. 
Rose  Co.,  Southern  Exp.  Co.  v. 

V.  State,  36  L.R.A.(N.S.)  443,  133  Ga.  353, 
65  S.  E.  770 — intox.  1.  88. 
Rosenbaum  v.  Hazard,  38  L.R.A.(N.S.)  255, 

233  Pa.  206,  82  Atl.  62 checks,  26. 

State  V. 
Rosenberg   v.   Cupersmith,   47    L.R.A.(N.S.) 

706,  240  Pa.  162,  87  Atl.  570 mech. 

1.  80,  87,  88. 
Rosenberger,  Harris  v. 
Digest  1-52  L..R.A.(N.S.) 


Rosenberger,  Shubert  v. 

State  v. 
Rosenbluth  &  Co.,  Wolcho  v. 
Rosene,  Coe  v. 
Rosenfield,  State  v. 

Rosenheimer  v.  Krenn,  5  L.R.A.(N.S.)   395, 
126   Wis.   617,   106   N.   W.   20 — app. 
571;  cost,  19;  fraud,  c.  23,  24,  29. 
People  V. 
Rosenstein  v.  Zentz,  44  L.R.A.(N.S.)  63,  118 

Md.   564,  85  Atl.  675 — inj.  68. 
Rosenstiel    v.    Pittsburg    Railways    Co.    33 
L.R.A.(X.S.)     751.    230    Pa.    273,    79 

Atl.  556 app.  1107;  ev.  2138;  m.  & 

s.  458;  not.  60.  61. 
Rosenthal    v.    American    Bonding    Co.    46 
L.R.A.(N.S.)   561,  207  N.  Y.  162,  100 

N.  E.  716 ins.  944. 

Com.   v. 

V.  Goldsboro,    20    L.R.A.(N.S.)    809,    149 
X.  C.  128,  62  S.  E.  905 — highw.  110. 
Gunzburger  v. 

V.  New  York,  N.  H.  &  H.  R.  Co.  51  L.R.A. 
(X.S.)   775,  88  Conn.  6.^).  89  Atl.  888 

car.   204,   205,   252;    max.    161. 

People  v. 

V.  Rambo,   3  L.R.A.{N.S.)    678,   165   Ind. 
584.   76  N.  E.  404 — bills   &   n.   121; 
sales,  177-179. 
Rosenzweig  Realty  0.  Co.,  Davis  v. 
Rosewater,  Union  P.  R.  Co.  v. 
Rosholt,   Sim   v. 

Rosin   V.   Danaher   Lumber    Co.   40   L.R.A. 
(N.S.)    913.   63   Wash.   4.30,   115   Pac. 

833 app.  855;  m.  &  s.  146. 

Rosing,   Mayville  v. 

Rosnagle,  Cincinnati  Northern  Traction  Co. 

V. 

koss,  Beaver  v. 
Burns   v. 
Chicago  v. 
v.  Desha    Levee    Board,    21    L.R.A.(N.S.^ 

699,   83   Ark.   176,   103   S.   W.   380 

const.   1.   526. 
V.  Double  Shoals  Cotton  MiUs,  1   L.R.A. 
(N.S.)   298,  140  N.  C.  115,  52  S.  E. 

121 ev.  331;    max.   161;    tr.  474. 

Madisonville,  H.  &  E.  R.  Co.  v. 
State  V. 
Waller  v. 

V.  Wright  County,  1  L.E  A. (N.S.)  431,  128 

Iowa,  427,  104  X.  W.  506 — const.  1. 

108,   544;    drainage    dist.    1;    drains, 

4,  5,  8;  eT.  507;  pub.  imp.  28. 

Rossback  v.  Micks,  42  L.R.A.(N.S.)  444,  89 

Neb.  821,  132  N.  W.  526 spec.  p. 

32;  V.  &  p.  54. 
Rosser  &  Sons,  Devonald  v. 
Rossi,  Kendall  v. 

Rossiter  v.  Merriman,  24  L.R.A.(X'.S.)  1095, 
80  Kan.   739,  104  Pac.  858 — bills  & 
n.  211;  mortg.  76,  83. 
Ross-Kellar  Triple  Pressure  Brick  Mach.  Co., 

Lawton  Pressed  Brick  &  Tile  Co.  v. 
Rossman,  State  ex  rel.  Mackintosh  v. 
Rossville  State  Bank  v.  Heslet,  33  LJI.A. 
(N.S.)    738,    84    Kan.    315,    113    Pac. 
1052 — bills  &  n.  53. 
Roth,  Re,  31  L.R.A. (N.S.)  270,  104  C.  C.  A. 
649.  181  Fed.  667 — bankr.  120,  121, 
162. 
State  V. 
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Rothchild   Bros.  v.   Northern  P.  R.  Co.  40 

L.R.A.(N.S.)    773,  68  Wash.  527,  123 

Pac.  1011 car.  843,  847;   p.  &  a.  4; 

prox.  c.  76. 
Rothschild,  Glaser  v. 

V.  Title   Guarantee   &   T.    Co.   41    L.R.A. 

(N.S.)    740,  204  N.  Y.  458,  97  N.  E. 

879 — estop.  79. 
Rothschild  &  Co.  v.  Steger  &  Sons  Piano 

Mfg.  Co.  42  L.R.A.(N.S.)  793,  256  111. 

196,  99  N.  E.  920 const.  1.  550;  cts. 

312. 
Rothwell,  Kampmann  v. 
Rotograph   Co.,  Cunningham  Mfg.   Co.  v. 
Roubal,  Ainsworth  v. 
Roundtree   v.    Hutchinson,   27    L.R.A.(N.S.) 

875,   57   Wash.  414,   107   Pac.   345 — 

ded.  10,  42;  deeds,  55;  inj.  113. 
Rountree  v.  Ingle,  45  L.R.A.(N.S.)    776,  94 

S   C.  231,  77  S.  E.  931 — lot.  2. 
State  V. 
Rourke,  Norton  v. 
Rouse  V.  Branch,  39  L.R.A.(N.S.)    1160,  91 

S.  C.  Ill,  74  S.  E.  133 — wills,  289. 
Roussel  V.  Dornier,  39  L.R.A.(N.S.)  826,  130 

La.  367,  57  So.  1007 — elections,  81; 

mand.  14;  parties,  118. 
V.  Dornier,  41   L.R.A.(N.S.)    557,  129   La. 

930.  57   So.  272 cts.   125. 

Rowe  V,  Spencer,  47   L.R.A.(N.S.)    561,  140 

Ga.  540,  79  S.  E.  144 — sales,  243. 
Rowell  V.  Barber,  27  L.R.A.(N.S.)  1140,  142 

Wis.  304,  125  N.  W^  937 — contr.  195, 

317;    dower,    32,    33;    estop.    64. 
Rowland    v.    Seattle    Baseball    Asso,      See 
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V.  Kidwell,   13   L.R.A.(N.S.)    1024.  62  W. 

Va.    466,    59    S.    E.    494 — app.    932; 

crim.  1.  34,  35,  40,  41;  tr.  914. 
Kilbourne  v. 
▼.  Kinghorn,     27     L.R.A.(N.S.)     136,     56 

Wash.    131,   105    Pac.   234 crim,    1. 

192,  193. 
Kinnan  v. 
V.  Klinkenberg,   49   L.R.A.(N.S.)    965,   76 

Wash.  466,  136  Pac.  692 — larc.  19. 
T.  Knopf,   21    L.R.A.(N.S.)    66,   50   Wash. 

229,  96  Pac.  1076 — indict.  106;  obst. 

j.  6. 
Koch  V. 
Lafrentz  v. 
V.  Lancaster,    14    L.R.A.(N.S.)    991,    119 

Tenn.   638,   105   S.   W.   858 — eq.   79, 

115;  escheat,  6,  7;  wills,  93. 
Landrum  v. 
V.  Lapoint,   47   L.R.A.(N.S.)    717,   87   Vt. 

115,    88    Atl.    523 — app.    333,    334, 

1437;  burgl.  8. 
Digest  1-52  L.R.A.(N.S.) 


State  V.  Larkin,  46  L.R.A.(N.S.)  13,  250  Mo. 

218,  157  S.  W.  600 — app.  1404,  1451; 

ev.  108,  1830;  homi.  46,  92;  tr.  75, 

1093. 
Larson  v. 
V.  Lawing,  51  L.R.A.{N.S.)   62,  164  N.  C. 

492,  80  S.  E.  69 const.  1.  380;  cts. 

166;  max.  168. 
V.  Leary,  44  L.R.A.(N.S.)   457,  75  N.  H. 

459,  76  Atl.  192 — intox.  1.  178. 
V.  Leavitt,  26  L.R.A.(N.S.)    799,  105  Me. 

76,  72  Atl.  875 — const.  1.  287. 
V.  Lee.     See  State  v.  Stimpson. 
Lee  V, 
V.  Legg,  3  L.R.A.(N.S.)   1152,  59  W.  Va. 

315,    53    S.    E.    545 — app.    187;    ev. 

779,    1656;    homi.    18;    tr.    808,    880, 

926-928,   962,   1085,   1086;    witn.   73. 
V.  Levine,  10  L.R.A.(N.S.)   286,  79  Conn. 

714,   66  Atl.   529 — larc.   7,  40. 
Lewis  V. 
V.  Lewis,   7  L.R.A.(N.S.)    669,   142  N.  C. 

626,    55    S.    E.    500 crim.    1.    140; 

indict.  79;  stat.  23,  372. 
Lindsay  v. 
V.  Lismore,  29  L.R.A.(N.S.)   721,  94  Ark. 

211,    126    S.   W.   855 — crim.    I.   217; 

disord.  h.  3. 
Litchfield  v. 
Loan   v. 
V.  Looney,  29  L.R.A.{N.S.)   412,  214  Mo. 

216,  97   S.  W.  934 commerce,  143; 

peddlers,  1. 
V.  Loponio  (N.  J.  Err.  &  App.)  49  L.R.A. 

(N.S.)   1017,  85  N.  J.  L.  357,  88  Atl. 

1045 — ev.  1297,  1305,  1338. 
V.  Lovell,    31    L.R.A.(N.S.)    988,    102    C. 

C.  A.  505,  179  Fed.  321 — bankr.  137. 
Lowe  V. 
V.  Lowry,   4   L.R.A.(N.S.)    528,   166    Ind. 

372,    77    N.    E.    728 cigarettes,    1; 

com.  130;  max.  134. 
Lucas  v. 
Luther  v. 
V.  Lynch,   28   L.R.A.(N.S.)    334,   81    Ohio 

St.  336,  90  N.  E.  935^intox.  1.  146; 

max.  154. 
V.  McBride,  7  L.R.A.(N.S.)   557,  30  Utah, 

422,  85  Pac.  440 — ev.  1174. 
▼.  McClellan,  23  L.R.A.(N.S.)  1063,  82  Vt. 

361,  73  Atl.  993^-larc.  20. 
McCombs  V. 
V.  McCoy,  28  L.R.A.(N.S.)    583,  87   Neb. 

385,  127  N.  W.  137 — const.  1.  35. 
V.  McCrillis,  9  L.R.A. (N.S.)   635, 

165,  66  Atl.  301 — const.  I. 

dom.  223;  pub.  imp.  4. 
McDaniel  v. 
McDermott  v. 
V.  McDowell,     32    L.R.A.  (N.S.)     414,     61 

Wash.  398,  112  Pac.  521 — app.  421, 

1471;  const.  1.  4;   ev.  1911;  jury,  60. 
V.  McFadden,    14    L.R.A.(N.S.)    1140,    48 

Wash.   259,   93   Pac.   414 homi.    7; 

indict.  74. 
V.  McGuire,    38     L.R.A.(N.S.)     1045.     84 

Conn.  470,  80  Atl.   761 — app.   1229; 

assault,  22,  24;   ev.  883,  1143,  1355, 

2397;    homi.    17,    28;    stat.    231;    tr. 

888,  1078,  1079,  1092;  witn.  95. 
McHenry  v. 
Mack  V. 


28  R.  L 
221;   em. 
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State,  McKay  v. 
V.  McNeal,  25  L.R.A.(N.S.)  178,  66  W.  Va. 

411,  66  S.  E.  512 intox.  1.   156. 

V.  McPhail.     See  Personal  Property  Tax- 
es, Re. 
McPherson  v. 
V.  Magill,  22  L.R.A.(N.S.)    666,  19  N.  D. 

131,  122  N.  W.  330 ev.  1114,  1568; 

tr.  1077. 
▼,  Maire,  39  L.R.A.(N.S.)  1051,  66  Wash. 

5!)1,  120  Pac.  87— com.  132. 
Maki  V. 
Mann  v. 
V.  Marfaudille,    14    L.R.A.(N.S.)    346,    48 

Wash.    117,   92    Pac.   939 — ev.    1561, 

1C35;   homi.  31,  60,  73;  jury,  76. 
▼.  Marten,  50  L.R.A.(N.S.)  274,  18  N.  M. 

426,  137  Pac.  845 — mand.  115;    pub. 

money,  5-7. 
V.  Martin  (N.  J.  Err.  &  App.)   24  L.R.A. 

(N.S.)   507,  77  N.  J.  L.  652,  73  Atl. 

548 — disord.   4;    tr.   1081;    usury,   1, 

2;  witn.  205. 
Martins  v. 
V.  Martyn,  23  L.R.A.(N.S.)   217,"  82  Neb. 

225,  117  N.  W.  719 — car.  1059,  1067. 

1068;  const.  1.  367,  683,  791. 
T.  Massee,  46  L.R.A.(N.S.)   781,  95  S.  C. 

315,  79  S.  E.  97 — bail,  7,  8;  ev.  784, 

817;  hab.  c.  69. 
V.  Massie,  47  L.R.A.(N.S.)  679,  72  W   Va. 

444,  78  S.  E.  382 — indict.  17,  137 
Mayhew  v. 
V.  Mayo,   26    L.R.A.{N.S.)    502,    106    Me. 

32,    75    Atl.     295 automobiles,    3; 

const.  1.  168;  cts.  89. 
Merrill  v. 
Metcalf  V. 
V.  Meyer,  14  L.R.A.(N.S.)'  1061,  134  Wis. 

156,  114  N.  W.  501 ev.  2045,  2418, 

2419;  Stat.  237,  250. 
V.  Meyer,    40    L.R.A. (N.S.)    90,    86    Kan. 

793,  122  Pac.  101 contpt.  88,  104; 

ev.  2303. 
V.  Meyers,  33  L.R.A. (N.S.)  143,  57  Or.  50 

110    Pac.    407 — app.    864,    ev.    109, 

1359;  homi.  76;  tr.  68. 
Miller  v. 
V.  Miller,  6  L.R.A.(N.S.)  365,  47  Or.  562, 

85  Pac.  81 — false  pret.  20;  tr.  783. 
T.  Milwaukee    Electric    R.    &   L.   Co.    18 

L.R.A.(N.S.)    672,  136   Wis.  179,  116 

N.   W.   900 — atty.   gen.   6;    disc.    1; 

states,  11,  12. 
V.  Minneapolis  MiUc  Co.  51  L.R.A.(N.S.) 

244,  124  Minn.  34,  144  N.  W.  417 — 

app.  620,  657;  crim.  1.  246;  indict.  88; 

monopoly,    23,    39;    stat     193,    205; 

tr.  940. 
V.  Minor,  19  L.Rj1.(N.S.)   273,  17  N.  D. 

454,  117  N.  W.  528 — mal.  mis.  1-3. 
V.  Mintz,   43    L.R.A.(N.S.)    146,   245    Mo. 

540,  150  S.  W    1042 app.  1377. 

Missouri  &  N.  A.  R.  Co.  v. 
Missouri,  K.  &  T.  R.  Co.  v. 
V.  Missouri,  K.  &  T.  R.  Co.  5  L.R.A. (N.S.) 

783,   99   Tex.   516,   91    S.   W.   214 

const.  1.  768;   monopoly,  69,  70;    pi. 

441;  Stat.  310. 
Mitchell  V. 
V.  MitcheU,     26     L.R.A.(N.S.)     1072,     96 

Miss.  259,  51  So.  4 banks,  254. 

Digest  1-52  I..R.A.(N.S.) 


State  V.  Mitchell,  37  L.R.A. (N.S.)   302,  156 

N.  C.  059,  72  S.  E.  632 — intox.  1.  94. 
Monaghan  v. 
Montgomery  v. 
V.  Morgan,  40  L.R.A. (N.S.)  615,  155  Iowa, 

482,  136  N.  W    521 — crim„  1.  208. 
Moriarty  v. 
V.  Morse,    34    L.R.A.(N,S.)     190,    84    Vt. 

387,  80  Atl.  189 const.  1,  516,  674; 

waters,  126-129. 
V.  Mounkes,  51  L.R.A.(N.S.)  286,  91  Kan. 

053,  138  Pac.  410 — n.  t.  26. 
V.  Moyers,  41  L.R.A.(N.S.)  366,  155  Iowa, 

678,  136  N.  W.  896 — bound.  3. 
Muckenfuss  v. 
V.  Mulhall,  7   L.R.A.(N.S.)    630,   199   Mo. 

202,    97     S.    W.    583 assault,    23; 

witn.   178. 
V.  Mulligan,  74  N.  H.  476.     See  State  v. 

Roberts. 
V.  Mullin,   18   L.R.A. (N.S.)    609.   78   Ohio 

St.  358,  85  N.  E.  556— intox.  1.  166, 

167. 
V,  Murphy,  17  L.R.A.(N.S.)  609,  17  N.  D. 

48,   115   N.   W.  84 ev.   1342,   1904; 

n.  t.  41. 
V.  Mutual  L.  Ins.  Co.  42  L.R.A.(N.S.)  256, 

175  Ind.  59,  93  N.  E.  213 — actions, 

84;  int.  8;  max.  76;  states,  28;  tax. 

260. 
Neal  V. 
Neely  v. 
v.  Neitzel,  43  L.R.A.(N.S.)  203,  69  Wash. 

567,  125  Pac.  939^onst.  1.  762;  for- 
tune telling,  1. 
V.  Newman  Lumber  Co.  45  L.R.A.(N.S.) 

851,  102  Miss.  802,  59  So.  923,  60  So. 

215 — const.   1.   453,   480,   781;    m.   & 

8.  87-89;  max.  214. 
V.  Nichols,    33    L.R.A.(N.S.)    419,    67    W. 

Va.  659,  69  S.  E.  304 — intox.  1.  151, 

158. 
Niswonger  v. 
Noble  v. 
v.  Nordskog,    50    L.R.A. (N.S.)     1216,    76 

Wash.  472,  136  Pac.  694 — teleph.  2. 
V.  Norfolk  &  S.  R,  Co.  26  L.R.A.(N.S.) 

710,  152  N.  C.  785,  67   S.  E.  42 — 

Corp.  126;  rec.  31. 
Norman  v. 
Northcutt  V. 
V.  Northern  P.  R.  Co.  15  LJl.A.(N.S.)  134, 

36  Mont.  582,  93  Pac.  945— com.  48, 

49. 
Nunnemacher  v. 
V.  Nyhus,  27  L.R.A.(N.S.)   487,  19  N.  D. 

326,  124  N.  W.  71 — app.  1456,  1460; 

crim.  L  86;  witn.  119. 
Cakes  t. 
Oborn  v. 
OTlinn  v. 
O'Hearn  v. 
V.  O'Keefe,  38  L.R.A.(N.S.)   309,  32  Nev, 

331.  108  Pac.  2 bail,  4. 

V.  O'Kelley,    52    L.R.A.(N.S.)    1063,    258 

Mo.  345,  167  S.  W.  980 — app.  1047; 

intox.  1.  149,  152. 
O'Neil  V. 
V.  O'Neil,  33  L.R.A.(N.S.)  788,  147  Iowa, 

513,  126  N.  W.  454 crim.  1.   7. 

V.  Orth,  22  L.R.A.(X.S.)  240,  79  Ohio  St. 

130,  86  N.  E.  476 witn.  32. 
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State,  Owens  v. 

V.  Pacific  Exp.  Co.  18  L.RA.(N.S.)  664, 
80  Neb.  823,  115  N.  W.  619 — ac- 
tions, 18;  atty.  gen.  7;  car.  990;  cts. 
214;    states,  15;    stat.  13. 

r.  Palmer,  22  L.R.A.(N.S.)  316,  85  C.  C. 
A.  603,  158  Fed.  705 — app.  102;  cts. 
266. 

V.  Parrish,  39  L.R.A.(N.S.)  96,  129  La. 
547,  56  So.  503 — perj.  4. 

Parrott  v. 

V.  Parshley,  37  L.R.A.(N.S.)  444,  108  Me. 

410.  81   Atl.   484 com.   127. 

V.  Parsons,  7  L.R.A.(N.S.)   566,  44  Wash. 

299,  87  Pac.  349 rob.  2;  tr.  909. 

Partridge  v. 

V.  Peacock,  27  L.R.A.(N.S.)  702,  58  Wash, 

41,  107  Pac.  1022 — ev.  1491. 
V.  Peet,  14  L.R.A.(N.S.)   677,  80  Vt.  449, 

68  Atl.  661 — com.   109,  110;   indict. 

26;    stat    63. 
T.  Pence,   25   L.R.A.(N.S.)    818,   173   Ind. 

99,  89  N.  E.  488 crim.  1.  109,  114. 

V.  Penny,  31  L.R.A.(N.S.)   1155,  42  Mont. 

118.  Ill  Pac.  727 — Sunday,  14,  15. 
V.  Perkins,  9  L.R.A.(N.S.)   165,  141  N.  C. 

797,    53   S.   E.   735 — max.   95;    stat. 

364. 
▼.  Perkins,  21  L.R.A.(N.S.)  931,  143  Iowa, 

55,  120  N.  W.  62 app.  523;  tr.  84; 

witn.   70. 
Perkins  v. 
Peterson  v. 
V.  Phillips,  40  L.R.A.(N.S.)   142,  85  Ohio 

St.  317,  97  N.  E.  976 — larc.  21. 
V.  Phillips,  49  L.R.A.(N.S.)  470,  26  N.  D. 

206,   144  N.  W.  94 prostitution,   1. 

V.  Phinney,  12  L.R.A.(N.S.)  935,  13  Ida- 
ho, 307,  89  Pac.  634 app.  524;  crim. 

1.  68;  homi.  29;  tr.  782. 
V.  Pienick,  11  L.R.A.(N.S.)  987,  46  Wash. 

522,  90  Pac.  645 — app.  922;  arson,  2. 
V.  Pigg,  19  L.R.A.(N.S.)  848,  78  Kan.  618, 

97   Pac.  859 — ev.  49. 
V.  Pioneer  Press  Co.  9  L.R.A.(N.S.)    480, 

100    Minn.    173,    110    N.    W.    867 — 

const.  1.  7.53;  crim.  1.  83;  stat.  149. 
V.  Pishner,    52    L.R.A.(N.S.)    369,   73    W. 

Va.  744,  81  S.  E.  1046 — escape,  1. 
Pittman  v. 
V.  Piver,  49   L.R.A.(N.S.)    941,   74   Wash. 

96,  132  Pac.  858 cts.  28;  venue,  18. 

Poindexter  v.  ^ 

V.  Pomeroy,     39     L.R.A.(N.S.)     615,     68 

Wash.   389,   123   Pac.   514 intox.   1. 

184. 
T.  Porter,   13   L.R.A.(N.S.)    462,    76   Kan. 

411,  91  Pac.  1073 — contpt.  54,  56,  72; 
cost,  29;  ev.  5;  judg.  243. 

Porter  v. 

Potts  V. 

V.  Poulin,  24  L.R.A.(N.S.)  408,  105  Me. 
224,  74  Atl.  119 — max.  7;  oflF.  4,  121. 

T.  Powell,  6  L.R.A.(N.S.)   477,  141  N.  C. 

780,    53    S.    E.    515 ev.    25,    1639; 

intox.  1.  103;   max.  74,  76. 

T.  Prather,  21  L.R.A.(N.S.)  23,  79  Kan. 
513,  100  Pac.  57 — max.  41;  Sun- 
day,  5. 

Pridemore  v. 

V.  Pryor,  46  LJIA.(N.S.)   1028,  74  Wash. 
121,  132  Pac.  874 — witn.  142. 
Digest  1-52  Ii.R.A.(N.S.) 


State  V.  Puckett,  46  L.R.A.(N.S.)  999,  95  S. 

C.  114,  78  S.  E.  737 — burgl.  3. 
Pumphrey  v. 
Putman  v. 
Quinn  v. 
v.  Rabinowitz,    39    L.R.A.(N.S.)     187,    85 

Kan.    841,    118    Pac.    1040 — nuis.    2, 

145,  146,  167;  pi.  432. 
V.  Rackich,  37  L.R.A.(N.S.)  760,  66  Wash. 

390,  119  Pac.  843 contin.  9;  ev.  699, 

2508;   tr.  257;   witn.  5. 
T.  Racskowski,    45    LR.A.(N.S.)    580,    86 

Conn.  677,  86  Atl.  606 — ev.  42,  203, 

2417;  health,  9-11. 
Ralph  v. 
Randle  v. 
V.  Rayburn,  22  L.R.A.(N.S.)  1067,  2  Okla. 

Crim.    Rep.    413,    101    Pac.    1029 — 

highw.  144-146. 
V.  Ready   (N.  J.  Err.  &  App.)   28  L.R.A. 

(N.S.)   240,  78  N.  J.  L.  599,  75  Atl. 

564 — ev.  1440. 
▼.  Record,  25  L.R.A.(N.S.)  561,  151  N.  C. 

G95,  65  S.  E.  1010 — ev.  696,  1403. 
V.  Redmon,  14  L.R.A.(N.S.)  229,  134  Wis. 

89,  114  N.  W.  137 const.  1.  348,  448. 

632-635,  670,  684;  cts.  113,  114. 
Reed  v. 
V.  Rhoads,  27  L.R.A.(N.S.)    558,  81  Ohio 

St.  397,  91  N.  E.  186 — crim.   1.  72- 

74. 
V.  Rice,  36  L.R.A.(N.S.)  344,  115  Md.  317. 

80  Atl.  1026 const.  1.  716;   lie.  63; 

stat.  76,  341. 
V.  Rice,   39   L.R.A.(N.S.)    266,   158   N.   C. 

635,   74    S.   E.   582 mun     corp.   27, 

160. 
T.  Richardson,   44   L.R.A.(N.S.)    307,   248 

Mo.   563,   154   S.   W    735 — ev.   2372, 

2396;   indict.  31a;   max.  57;   tr.  668, 

1152. 
T.  Richcreek,  5  L.R.A.{N.S.)  874,  167  Ind. 

217,  77  N.  E.  1085^banks,  3;  const 

1    2S0    281 
V.  Riddle, '43   L.R.A.(N.S.)    150,   245   Mo. 

451,    150    S.   W.    1044 crim.   1.   36; 

ev.  2511. 
Riddoch  v. 
Rigsby  V, 
V.  Roach,   31    L.R.A.(N.S.)    670,   83   Kan. 

606,   112  Pac.  150,  84  Kan.  177,  113 

Pac.   401 — judg.   150,   195. 
V.  Roberts,   16   L.R.A.(N.S.)    1115,   74  N. 

H.   476,   69   Atl.   722 cts.    129;    in- 
tox. 1.  16,  17,  19;  stat.  56. 
V.  Roderick,  14  L.R.A.(N.S.)  704,  77  Ohio 

St.    301,    82    N.    E.    1082 — ev.    1560, 

1565. 
V.  Rogers,  46  L.R.A.(N.S.)   38,  162  N.  G. 

656,    78    S.    E.   293 — jury,    35. 
Rogers  v. 
V.  Rose,  6  L.R.A.(N.S.)   843,  74  Kan.  262, 

86  Pac.  296 const.  1.  532;  oflf.  5,  6; 

quo  w.  3. 
V.  Rose,  26  L.R.A.(N.S.)  821,  125  La.  462, 

51  So.  496 inf.  6-8. 

Rose  Co.  v. 

V,  Rosenbaum,    15    L.R.A.(N.S.)    2SS.    80 

Conn.   327,   68  Atl.  250 lie.   70. 

V.  Rosenberger,  20  L.R.A.(N.S.)   284,  212 

Mo.    648,    111    S.   W.   509 — intox.    1, 

87,  170. 
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State  V.  Rosenfield,  29  L.R.A.(N.S.)  331,  111 

Minn.   301,   126  N.   W.   1068— const. 

1.    245,   696;    crim.    1.    14;    ev.   2420; 

indict.   54;    stat.   249. 
T.  Ross,  42  L.R.A.(NS.)    60^1,  55  Or.  450, 

104   Pac.    596,    106    Pac.    1022 — app. 
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15;   crim.  1.   10,  249;   ev,   1592,   1969; 

indict.  96,   130;   tro.  16,  37,  49. 
T.  Roth,   50   L.R.A.(N.S.)    841,    162    Iowa, 
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Royal  Highlanders  v. 
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1157;   ev.   820;    larc.   13;    tr.   99. 
V.  Ruffin,  47  L.R.A.(N.S.)   852,  164  N.  C. 

416,  79  S.  E.  417 larc.  3. 

V.  Rumble,  25  L.R.A.(N.S.)   376,  81  Kan. 

16,  105  Pac.  1 crim.  1.  38,  39;   ev. 

1099,   1100,   1605;    incomp.    p.   3. 
Rupert  V, 
V.  Ryan,  1  L.R.A.(N.S.)   862,  47  Or.  338, 

82  Pac.  703 ev.  1459,  1467;  larc.  25. 

St.  Louis  &  S.  F.  R.  Co.  v. 
St.  Louis  S.  W.  R.  Co.  v. 
V.  St.    Mary's   Franco-American    Petrole- 
um Co.  1  L.R.A.(N.S.)  558,  58  W.  Va. 

108,  51  S.  E.  865 const.  1.  204. 

Salter  v. 

V.  Sampson,    42    L.R.A.(N.S,)     967,    157 

Iowa,  257,  138  N.  W.  473 crim,  1. 

21,  210,  211. 
T.  Sanders,  19  L.R.A.(N.S.)   913,  86  Ark. 

353,  111  S.  W.  454 gam.  10,  11. 

▼.  Sanders,  42  L.R.A.(N.S.)  424,  92  S.  C. 

427,  75  S.  E.  702 — rape,  2. 
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V.  Sanner,  26  L.R.A.(N.S.)   1093,  81  Ohio 

St.  393,  90  N.  E.  1007 inf.  17. 

V.  Sappienza,  34  L.R.A.(N.S.)  1118,  84 

Ohio  St.  63,  95  N.  E.  381 — ev.  103. 
V.  Sargent,  35  L.R.A.(N.S.)  173,  62  Wash. 

692,   114   Pac.   868 rape,   6. 

V.  Savre,   3   L.R.A.(N.S.)    455,   129    Iowa, 

122,   105    N.   W.   387 — elections,   13, 

59,  60. 
V.  Sbragia,  23  L.R.A.{N.S.)  697,  138  Wis. 

579,   119  N.   W.  290— cigarettes,  2; 

commerce.   111. 
T.  Schmuck,    14    L.R.A.(N.S.)     1128,     77 

Ohio  St.  438,  83  N.  E.  797^-const.  1. 

324. 
Schoenield  ▼. 
Schultz  V. 
V.  Scott,  9  L.R.A.(N.S.)    1148,  142  N.  C. 

582,  55  S.   E.  69 — assault,   37. 
V.  Scott,    24    L.R.A.fN.S.)     199,    123    La. 

1085,  49  So.  715 obst.  j.  7. 

Scribner  v. 

V.  Seattle,  27  L.R.A.(N.S.)  1188,  57  Wash. 

602,  107  Pac.  827 adv.  p.  39;  const. 

1.  66;  highw.  7. 
Self  V. 
V.  Shaw,  21  LJl_A..(N.S.)  27,  79  Kan.  396, 

100  Pae.  78 — app.  671,  1431,  1505; 

arson,   5,   6. 
V.  Sheridan,     16     L.R.A.(N.S.)     497,     14 

Idaho,    222,    93    Pac.    656 ev.    675; 

graft.   1;    libel,   11,   12,   71,   140,  172. 
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State  V.  Sherman,  27  L.R.A.(N.S.)    898,  18 

Wyo.    169,    105    Pac.    299 const.    L 

343;  Stat.  167. 
Sherman  v. 
Sherrod  v. 
Shirley  v. 
V.  Shorey,   24   L.R.A.(N.S.)    1121,  48   Or. 

396,  86  Pac.  881^-con8t.  I.  484,  485; 

cts.   101;   inf.  1,  9. 
Sinclair  v. 
Skermetta   ▼. 
Skidmore    v. 
V.  Small,   44  L.R.A.(N.S.)    451,   82   S.  C. 

93,   63  S.   E.   4 intox.   1.   180. 

V.  Smith,  4   L.R.A.(N.S.)    539,   129   Iowa, 

709,  106  N.  W.  187 — app.  655,  1301; 

crim.    1.   267,  268. 
V.  Smith,  30  L.R.A.(N.S.)   946,  152  N.  C. 

798,  67   S.  E.   508— crim.   1.   58. 
V.  Smith,   33   L.R.A.(N.S.)    179,   233   Mo. 

242,   135   S.   W.   465 const.   1.   708; 

indict.   58;    phys.    19,   25;    stat.    146. 
V.  Smith,  33  L.R.A.(N.S.)    463,   146   Wis. 

Ill,  130  N.  W.  894 bast.  3. 

V.  Smith,  36  L.R.A.(NS.)  9J0,  156  N.  C. 

628,  72  S.  E.  321 — ani.  9;  app.  1287. 
V.  Smith,  49  L.R.A.(N.S.)  834,  16:i  Iowa, 

336,  144  N.  W.  32 app.  1329;  time, 

5;   venue,  19. 
Smith  V. 
Smithson  v. 
Snodgrass   v. 
V.  Snow,  37   L.R.A.(N.S.)   305,  65  Wash. 

353,    118    Pac.    209 — larc.    22. 
Sopher  v. 
V.  Southern  Coal  &  Transp.  Co.  43  L.R.A. 

(N.S.)   401,  71  W.  Va.  470,  76  S.  E. 

970— const.   1.  657,  658;   fisheries,  6, 

7;    indict.   62. 
V.  Southern' R.  Co.   13  L.R.A.(N.S.)    966, 

145   N.   C.    495,    59    S.   E.    570 car. 

1025;  cts   284;  crim.  1.  56;  judg.  122; 

max.  154,  162;  state,  23;   stat.  14. 
V.  Soward,  11  L.R.A.(N.S.)  1117,  83  Ark. 

264,  103  S.  W.  741 ani.  42. 

Spearman  v. 

Spears  v. 

Spencer  v. 

V.  Speyer,  14  L.R.A.(N.S.)   836,  207  Mo. 

540,   106  S.   W.  505 — app.   770,   771, 

1177;  ev.  778,  1927,  1928;  homi.  1,  20, 

22;   tr.  81,  1091. 
Stacey  v, 
Staley  v. 

Standard  Oil  Co.  ▼. 
V,  Staples,  37  L.R.A. (N.S.)  696,  157  N.  C. 

637,  73  S.  E.  112 — mun.  corp.  104. 
V.  Start,  46  LJl.A.(N.S.)  266,  65  Or.  178, 

132  Pac.  512 ev.  1910;  sodomy,  3; 

tr.  267. 
T.  State  Journal  Co.  9  L.R.A.(N.S.)   174, 

75  Neb.  275,  106  N.  W.  434,  77  Neb. 

752,  110  N.  W.  763 acctg.  8;  contr. 

13,  14;  copyr.  1,  11;  damg.  303;   inj. 

54;    pi.   212;    p.    &   a,   3;    sales,   23; 

trusts,  55. 
Stehr  V. 
Stevens  v. 
V.  Stevenson,  19  LJl.A.(N.S.)  713,  64  W. 

Va.  392,  62  S.  E.  688 app.  585,  1465, 

1466. 
Stewart  v. 
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State  V.  Stimpson,  1  L.R.A.(N.S.)   1153,  78 

Vt.  124,  62  Atl.  14 — app.  1267 ;  crim. 

1.  139. 
V.  Stitt,   17  L.R.A.(N.S.)    308,  146  N.  C. 

643,  61  S.  E.  566 homi.  11, 

Stixrud  V. 

Stokes 'V. 

V.  Stone,  49  L.R.A.(N.S.)  574,  95  S.  C.  390, 

79  S.  E.  108 — ev.  2415a;   false  pret. 

18. 
V.    Strasburg,    32    L.R.A.(N.S.)    1216,    60 

Wash.  106,  110  Pac.  1020— const.  1. 

581;   max.  17. 
Strickland  v. 
Strong  V. 
V.  Sturgis,  43  L.RA.(KS.)   443,  110  Me. 

!tG,  85  Atl.  474 bail,  2;  crim.  1.  227. 

V.    Sugarman,    52  L.R.A.(N.S.)    999,    126 

JMinn.    477,    148    N.    W.    466 — app. 

1439;    max.  57;   mun.  corp.  100,  101. 
V.  Superior  Ct.   2  L.R.A.(N.S.)    643,   148 

Cal.  55,  82  Pac.  672 — pi.  32;    wills, 

82,  91,  92. 
▼.  Sutter,  43  L.R.A.(N.S.)  399,  71  W.  Va. 

371,  76  S.  E.  811 — app.  1480;  arrest, 

4;   ev.  1225;   indict.  35. 
▼.    Swagerty,    10    L.R.A.(N.S.)    601,    203 

Mo.    517,    102    S.    W.   483 — automo- 
biles, 1,  7;  stat.  73. 
V.  Swan,  24  L.R.A.(N.S.)    575,  55  Wash. 

97,  104  Pac.  145 — false  pret.  7. 
V.  Taber  Lumber  Co.  13  L.R.A.(N.S.)  800, 

101  Minn.  186,  112  N.  W.  214 com. 

146-149. 
T.  Talley,  11  L.R.A,(N.S.)   938,  77  S.  C. 

99,    57    S.    E.    618 — ev.    1633;    false 

pret.  8,  9. 
V.    Tannyhill,    47    L.R.A,(N.S.)    1146,    90 

Kan.  598,  135  Pac.  674 obst.  j.  3. 

V.  Taylor,  4  L.R.A.(N.S.)  417,  47  Or.  455, 

84   Pac.  82 arson,  3;   max.  30. 

V.  Taylor,  19  L.R.A.(N.S.)  877,  106  Minn. 

218,  118  N.  W.  1012 dentists,  1. 

Terrell  v. 

V.  Thomas,  2  L.R.A.(N.S.)  1011,  144  Ala. 

77,  40  So.  271— const.  1.  140. 
V.  Thomas,  37  L.R.A.(N.S.)    172,  127  La. 

576,  53  So.  868 — homi.  59. 
▼.  Thompson,  4  L.R.A.(N.S.)   480,  47  Or. 

492,  84  Pac.  476 car.  1000;  com.  72; 

const.  1.  219,  391,  744,  792. 
▼.  Thompson.     See  Dessert,  Re. 
V.  Thornton,  32  L.R.A.(N.S.)  841,  232  Mo. 

298,  134  S.  W.  519 — inf.  18. 
Thorp  V. 
V.  Tice,  41   L.R.A.(N.S.)    469,   69   Wash. 

403,    125    Pac.    168 const.    1.    186; 

fisheries,  2. 
Tittle  V. 
V.   Tolla    (N.   J.   Err.   &   App.)    3   L.R.A. 

(N.S.)   523,  72  N.  J.  L.  515,  62  Atl. 

675 crim.  1.  141;   ev.  1483;    indict. 

110;   vvitn.  16. 
Tombeaugh  v. 
Tones  v. 
Tony  V. 
Toone  v. 
Topolewski  v. 
Treuth  v. 
Trippet  v. 
T.  Tucker,  31  L.R.A. (N.S.)   772,  174  Ind. 

715,  93  N.  E.  3 — incest. 
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State   V.   Turner,   32   L.R.A.  (N.S.)    772,   82 

Kan.  787,  109  Pac.  654 — crim.  1.  119; 

ev.  1228. 
Turner  v. 
Tyler  v. 
v.  Union  P.  R.  Co.  31  L.R.A.(N.S.)  657,  87 

Neb.  29,  126  N.  W.  859 car.  1066; 

Stat.  234. 
Union  Trust  Co.  v. 
v.  United  States  Exp.  Co.  37  L.R.A. (N.S.) 

1127,  114  Minn.  346,  131  N.  W.  489 

— com.  144,  145;   lim.  act.  214;   tax. 

12,  46,  175,  189. 
United  States  Fidelity  &  G.  Co.  v. 
United  States  Radiator  Corp.  v. 
V.  University  Club,  44  LR.A.(N.S.)   1026, 

35    Nev.    475,    130    Pac.    468 — intox. 

1.  135. 
V.   Valencia,   52  L.R.A. (N.S.)    152,   —  N. 

M.  — ,  140  Pac.  1119 — app.  1389. 
V.  Vaughan,  7  L.R.A.(N.S.)   899,  81  Ark. 

117,  98  S.  W.  685 — bett.  1,  2;  nuis. 

159. 
Vaughan  ▼. 
Villines  v. 
Vought  v. 
V.  Wadhams  Oil  Co.  40  L.R.A.  (NS.)   607, 

149  Wis.  58,  134  N.  W.  1121 crim. 

1.  5. 
V.  Waldron,  34  L.R.A. (N.S.)  809,  128  La. 

559,   54    So.    1009 — app.    622;    witn. 

112. 
Walker  v. 
V.  Waller,  49  L.R.A.(N.S.)   588,  90  Kan. 

829,  136  Pac.  215 h.  &  w.  210-212. 

V.  Walton,    13   L.R.A.(N.S.)    811,   50   Or. 

142,  91  Pac.  490 app.  -170;  crim.  1. 

82. 
Warren  v. 
V.    Watkins,    30    L.R.A.(N.S.)    829,    123 

Tenn.  502,  130  S.  W.  839^i8turb. 

m.  1. 
Watson  v, 
V.  Way,  14  L.R.A.(N.S.)  603,  76  Kan.  928, 

93    Pac.    159 crim.    1.    125;    indict. 

129. 
V.  Waymire,  21  L.R.A.  (N.S.)    56,  52  Or. 

281,  97   Pac.  46 crim.   1,  129,  130; 

indecy,  1;   indict.  39. 
V.    Weaver,    31    L.R.A. (N.S.)     1046,    149 

Iowa,   403,    128   N.   W.   559 indict. 

78. 
V.  Webb,  20  L.R.A.(N.S.)    1142,  216  Mo. 

378,   115   S.   W.  998^v.   105,   690; 

sui.  3,  4. 
V.  Weber,  10  L.R.A.(N.S.)   1155,  205  Mo. 

36,  102  S.  W.  955— game  &  e.  1.  7; 

stat.  114. 
V.  Webster,  32  L.R.A. (N.S.)  337,  88  S.  C. 

56,  70  S.  E.  422 — forg.  16. 
▼.  Weil,  26  L.R.A.(N.S.)  461,  83  S.  C.  478, 

65  S.  E.  634 — app.  1126;   ev.  772. 
Weirich  v. 
V.   Weiss,   36   L.R.A. (N.S.)    73,    84   Kan. 

165,  113  Pac.  388 — app.  1537;  intox. 

1.8. 
V.  Welch,  32  L.R.A.(N.S.)   746,  145  Wis. 

86,  129  N.  W.  656— crim.  1.  18;  food, 

13. 
V.  Weldon,  39  L.R.A.(N5.)   667,  91  S.  C. 

29,  74  S.  E.  43 — app.  1625;  jury,  52. 
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State  V.  Wesie,  19  L.R.A.(N.S.)   786,  17  N". 

D.  567,  118  N.  W.  20 — adultery,  5. 
Westbrook  v. 
V.  Westmoreland,  8  L.R.A.(N.S.)   842,  76 

S.  C.  145,  56  S.  E.  673 — adultery,  2; 

conf.  1.  77;   judg.  298. 
Whaley  v. 
▼.  Whedbee,  27  L.R.A.(N.S.)   363,  152  N. 

C.  770,  67  S.  E.  60 — indict.  86. 
T,  Wheeler,  5   L.R.A.(N.S.)    1139,  141   N. 

C.  773,  53  S.  E.  358 const.  1.  222; 

cts.  117;  highw.  141-143;  poll  tax,  1. 
V.    Whitbeck,    52    L.R.A.(N.S.)    883,    134 

La.  812,  64  So.  759 — n.  t.   72. 
V.  White,   14   L.R.A.(N.S.)    556,   76   Kan. 

654,  92  Pac.  829 — app.  414;  bringing 

stolen    property    into   state;    conf.   I. 

102;  crim.  1.  60,  167;  ev.  304;  indict. 

21    28    63 
T.  White,  37  L.R.A.(N.S.)    1177,  237  Mo. 

208,  140  S.  W.  896 elections,  86. 

V.  Wignall,  34  L.R.A.(N.S.)  507,  150  Iowa, 

650,     128     N.     W.     935 com.     121; 

intox.  1.  10,  115. 
Wilby  V. 
V.  Willett,  23  L.R.A.(N.S.)   197,  171  Ind. 

296,   86   N.    E.   68 contr.   408;    ins. 

5,  64,  303.  825. 
▼.  Williams,  1  L.R.A.(N.S.)  254,  101  Md. 

529,  61  Atl.  297 cost,  7;  ins.  23. 

V.  Williams,  17  L.R.A.(N.S.)  299,  146  N. 

C.  618,  61  S.  E.  61— const.  1.  529. 
V.  WiUiams,  32  L.R.A.(N.S.)  420,  68  W. 

Va.  86,  69  S.  E.  474 ev.  2448;  false 

pret.  15,  16. 
▼.  WilUams,  40  L.R.A.(NJS.)  279,  158  N. 

C.  610;  73  S.  E.  1000 — lie.  90. 
Williams  v. 
Wilson  V. 
V.   Wimby,  12  L.R.A.(N.S.)    98,   119  La. 

139,  43  So   984— grand  j.  6;  tr.  9. 
Windsor  v. 
V.  Wittles,  41  L.R.A.(N.S.)  456,  118  Minn. 

364,  136  N.  W.  883 — mun.  corp.  207. 
Witty  V, 
V.  Wolfley,  11  LJl.A.(N.S.)    87,  75  Kan. 

406,    89    Pac.    1046 app.    625,    858, 

1175;  ev.  716,  1181,  1992;  tr   1071. 
V.   Wood,   20   L.R.A.(N.S.)    392,   122   La. 

1014,  48  So.  438 ev.  1216. 

Wood  v. 

V.  Woodrow,  2  LJl.A.(N.S.)    862,  58   W. 

Va.   527,   52   S.   E.  645 app.   1336; 

ev.  2021;   indict,  132;  tr.  923;   witn. 

31,  33. 
▼.  Woodward,  30   L.R.A.(N.S.)    1004,  68 

W.  Va.  66,  69  S.  E.  385— ^nst.  1. 

628;  crim.  1.  240. 
Woody  v. 
Wray  v. 
V.   Wright,   21    L.R.A.(N.S.)    349,   53   Or. 

344,  100  Pac.  296 lie.  99. 

V.  Yates,   22   L.R.A.(N.S.)    592,   104  Me. 

360,    71    Atl.    1018 em.   dom.   245; 

waters,  112. 
V.  Young,  18  L.R.A.(N.S.)  688,  52  Or.  227, 

96  Pac.  1067 — assault,  47;  ev.  2002, 

2450. 
Young  V. 
State  ex  rel.  Wilson,  Ex  parte,  10  L.R.A. 
(N.S.)  1129,  150  Ala.  489,  43  So.  490 

crim.  1.  288;  hab.  c.  3;  prohib.  10. 
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State  ex  rel.  Railroad  Commission  v.  Adama 
Exp.  Co.  10  L.R.A. (N.S.)  93,  171  Ind. 

138,  85  X.  E.  337,  966 car.  766,  991; 

commerce,   32-34. 

Garber,  Alabama  W.  R.  Co.  v. 

Railroad  Commission  v.  American  Ex- 
press Co.  See  State  ex  rel.  Railroad 
Commission   v    Adams   Exp.  Co. 

Donohue,  Arnett  v. 

Barker  v.  Assurance  Co.  46  L.R.A.(N.S.) 

955,  251   Mo.  278,   158  S.  W.  640 

cts.  232;  max.  51;  monopoly,  82; 
Stat.  139,  331. 

Ellis  v.  Atlantic  Coast  Line  R.  Co.  12 
L.RA.(N.S.)  506,  52  Fla.  646,  41  So. 
705— car.  742,  1003,  1014;  const.  I. 
441. 

Ellis   v.   Atlantic   Coast  Line   R.   Co.   13 

L.R.A.(N.S.)   320,  53  Fla.  650,  44  So. 

213— car     1,    2,    986-988;    mand.    3, 

75-77,  114,  lie. 
Bales  v.  Bailey,  19  L.R.A. (N.S.)  775,  106 

Minn.   138,  118  N.  W.  676 cts.  1; 

hab.  c.  12. 
Moyer    v.    Baldwin,    19    L.R.A.(N.S.)    49, 

77  Ohio  St.  532,  83  N.  E.  907 — mand. 

83;  off.  62. 

Lane  v.  Ballinger,  3  LJl.A.(N.S.)  72,  41 
Wash.  23,  82  Pac.  1018 — attys.  42; 
judg.  314;  mun.  corp.  250. 

Chippewa  Valley  R.  L.  &  P.  Co.  v.  Ban- 
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11. 
Stage  V.  Mackie,  26  L.R.A.(N.S.)   660,  82 

Conn.   398,   74  Atl.  759 — mun.  corp. 

31-33;   quo  w.  5. 
Wright  V.  McQuillin,  46  L.R.A. (N.S.)   67, 

252  Mo.  334,  158  S.  W.  652 — ref.  1, 

2. 
Hanna  v.  Main,  34  L.R.A.  (N.S.)   255,  62 

Wash.  242,  113  Pac.  632 prohib.  9. 

Simpson  v.  Mankato,  41  L.R.A.  (N.S.)  Ill, 

117  Minn.  458,  136  N.  W.  264 const. 

1.  21;  mun.  corp.  8,  9. 
Harvey  v.  Mason,  9  L.R.A.  (N.S.)  1221,  45 

Wash.   234,   88   Pac.    126 — elections, 

56;    parties,   116. 
Mauldin    v.    Matthews,    22    L.R.A.(N.S.) 

735,   81   S.  C.   414,   62   S.   E.   695 

mand.  4,  29. 
Barker  v.  Meek,  31  L.R.A.  (N.S.)  566,  148 

Iowa,  671,  127  N.  W.  1023 — off.  67. 
Weinberger  v.  Miller,  44  L.R.A. (N.S.)  712, 

87  Ohio  St.  12,  99  N.  E.  1078 cts. 

83,  85;  elections,  5,  27;  stat.  184. 
Burg    V.    Milwaukee    Medical    College,    3 

L.R.A.(N.S.)  1115,  128  Wis.  7,  106  N. 

W.   116 mand.  92. 
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State  ex  rel.  Minden  Edison  Electric  Light 

&  P.  Co.  v.  Minden,  21  L.R.A. (N.S.) 

289,  84  Neb.  193,   120  N.  W.  913 — 

mun.  corp.  484,  485. 
Young  V.  Minnesota  Club,  20  L.R.A. (N.S.) 

1101,  106  Minn.  515,  119  N.  W.  494 

— intox.  1.  129,  131. 
Schaefer  v,  Minnesota  Title  Ins.  &  T,  Co. 

19   L.R.A. (N.S.)    639,  104   Minn.  447, 

116  N.  W.  944 ins.  936,  937. 

Aldrach  v.  Morse,  7  L.R.A.(N.S.)  1127,  31 

Utah,  213,  87   Pac.   705 — divorce,  6, 

14;  mand.  23. 
South   Bend   v.  Mountain  Spring   Co.   34 

L.R.A. (N.S.)    196,  56  Wash.  176,  105 

Pac.  243 — waters,  354. 
Ryan   v.   Murphy,   18   L.R.A.(N.S.)    1210, 

30  Nev.  409,  97  Pac.  391 — off.  49,  51. 
Thompson  v.  Neble,  19  L.R.A.(N.S.)   578, 

82  Neb.  267,  117  N.  W.  723 — cts.  65, 

66. 
Hawley  v.  Nelson,   15   L.R.A. (N.S.)    138, 

22  S.  D.  23,  115  N.  W.  93 com.  26, 

102;    const.   1.  200,  514,  727;    ev.  51. 
McCue  V.  Northern  P.  R.  Co.  25  L.R.A. 

(N.S.)   1001,  19  N.  D.  45,  120  N.  W. 

869 — car.    1028,    1034,    1035;     com- 
merce, 82;  const.  1.  494;  ev.  666,  2341. 
Poole  V.  Nuchols,  20  L.R.A. (N.S.)  413,  18 

N.  D.  233,  119  N.  W.  632 — cts.  216; 

prohib.  2. 
Bacigalupo  v.  O'Connor.     See  Bacigalupo, 

Ex  parte. 
Wah-We-Yea-Cuming  v.  Olson,  21  L.R.A. 

(N.S.)  685,  107  Minn.  136,  119  N.  W. 

799 — quo  w.  10,  11. 
Townsend  v.  Park  Comrs.  9  L.R.A. (N.S.) 

1045,  100  Minn.  150,  110  N.  W.  1121 

—cts.    106;    mand.    40;    mun.    corp. 

235;  parks,  1,  4. 
Wolfe  v.  Parmenter,  19  L.R.A.(N.S.)  707, 

50   Wash.   164,   96   Pac.   1047 — stat. 

82,  104;    tax.   78a,  80,   81. 
Dawson  v.  Parsons  Street  R.  &  Electrical 

Co.    28    L.R.A.(N.S.)    1082,    81    Kan. 

430,     105     Pac.     704 highw.     101; 

mand.  110  j  pub.  serv.  com.  10;  r.  r. 

32-34.        , 
Poole  V.  Peake,  40  L.R.A.{N.S.)    354,  22 

N.  D.  457,  135  N.  W.  197 cert.  6; 

courts-m. 
McGrael  v.  Phelps,  35  L.R.A.(N.S.)    353, 

144  Wis.   1,   128  N.  W.   1041 — elec- 
tions, 1-4,  31-34,  73;   stat.  192,  230. 
Patterson   v.   Pickering,   40   L.R.A. (N.S.) 

144,  29  S.  D.  207,  136  N.  W.  105 — 

actions,  65. 
Jackson  v.  Pittsburg,  25  L.R.A.(N.S.)  226, 

80  Kan.  710,  104  Pac.   847 contpt. 

41,  42. 
Hensley  v.  Plasters,  3  L.R.A. (N.S.)   887, 

74  Neb.  652,  105  N.  W.  1092 — off. 

46. 
Davis  V.  Police  Jury  of  Webster  Parish, 

14  L.R.A.(N.S.)   794,  120  La.  163,  45 

So.  47 — intox.  1.  66;   mand.  99,  103, 

127;   pi.  174;  tender,  1. 
Null  V.  PoUey,  42  L.R.A.(N.S.)  788,  34  S. 

D.   565.   138   N.   W.  300 — judges,   4, 

18;  stat.  68. 
Fowler,  Powell  v. 
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State  ex  rel.  Jackson  v.  Prather,  36  L,R_A.. 

(X.S.)    10S4,   84    Kan.   169,    112    Pac. 

829 mand.   5;    stat.    153,  204,   369, 

370. 
Smith  V.  Probate  Ct  50  L.R^\.(N.S.)  262, 

124  Minn.  508,  145  N.  W.  390 max. 

104;  lax.  309. 
Jordan  v.  Quible,  27  LJl.A.(N.S.)  531,  86 

Neb.  417,  125  N.  W.  619 off.  12. 

Stirling,  Retail  Lumber  Dealers'  Asso.  v. 
Sullivan  v.  Reynolds,  15  L.R.A.(N.S.)  963, 

209    Mo.    161.    107    S.    W.   487 cts. 

292;  prohib.  21;  rec.  21. 
Gibson  v.  Richardson,  8  L.R.A.(N.S.)  362, 

48  Or.  309,  85  Pac.  225 a  pp.  1646; 

const.  1.  126,  267;   pi.  145;  stat.  123. 
Kochtitzky  v.  Riley,  12  LJl.A.(N.S.)  900, 

203  Mo.  175,  101  S.  W.  567 — prohib. 

1 1 ;   venue,  22. 
Powhatan  Coal  &  C.  Co.  v.  Ritz,  9  L.R.A. 

(N.S.)   1225.  60  W.  Va.  395,  56  S.  E. 

257 — app.  108,  109;   contpt.  59,  89; 

inj.    27,    402,    412;     prohib.    12,    18, 

19. 
Young  V.  Robinson,  20  L.RA.(N.S.)  1127, 

101  Minn.  277.  112  N.  W.  269 — atty. 

gen.  2;   intox.  1.  3;   off.  60,  61,  77; 

states,  10. 
Darem  v.  Rose,  28  L.R.A.(N.S.)  194,  140 

Wis.  360,  122  N.  W.  751 mand.  54, 

55;  off.  71. 
Mackintosh  t.  Rossman,  21  LJl.A.(N.S.) 

821,    53    Wash.    1,    101    Pac.    357 — 

attys.  12;  const.  1.  433. 
Minneapolis  v.  St.  Paul,  M.  &  M.  R.  Co. 

28   L.R.A.(N.S.)    298,   98   Minn.   380, 

108  N.  W.   261— const.   1.   648;    em. 

dom.  207;  max.  192;  mun.  corp.  236; 

r.  r.  41-44. 
Dawson  v,  Sapp,  42  LJIA.(N.S.)  249,  87 

Kan.  740,  125  Pac.  78 crim.  L  273, 

285. 
Jones  V.  Sargent,  27  LJIA.(N.S.)  719,  145 

Iowa,  298,  124  N.  W.  339 — const.  1. 

173;  cts.  92,  137;   off.  10. 
Rowland    v.    Seattle    Baseball    Asso.    31 

L.R.A.(N.S.)    612,  m.   Wash.   79,   111 

Pac.  1055— asso.  9,  10;   mand.  11. 
Seattle  v.  Seattle  Electric  Co.  43  L.RA. 

(N.S.)    172,  71  Wash.  213,  128  Pac 

220— -car.    1030. 
Hallett  V.  SeatUe  Lighting  Co.  30  L.R-A. 

(X.S.)    492,   60   Wash.    81,   110    Pac 

799 app.  6,  765,  1551;  gas,  8,  10. 

McNeil,  Smith  v. 

Richey  v.  Smith,  5  L.R_A..(N.S.)    674,  42 

Wash.  237,  84  Pac.  851 — lie.  71. 
Thompson  v.  Snell,  9  LJl.A.(N.S.)    1191, 

46  Wash.  327,  89  Pac  931— crim.  1. 

232-235;  ev.  319. 
Hartigan  v.  Speny  &  Hutchinson  Co.  49 

LJl.A.(N.S.)    1123.  94  Neb.  785,  144 

N.  W.  795— const.  1.  693;  corp.  388. 
Simpson  v.  Sperry  &  Hutchinson  Co.  30 

L.R.A.(N.S.)  966,  110  Minn.  378,  126 

N.  W.  120- — ^lot.  1;  trading  stamps, 

3,  4. 
Miller  v.  Spokane  County   Super.   Ct.   2 

L.R.A.(N.S.)    395,  40   Wash.   a55,  82 

Pac.  877 — prohib.  5. 
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State  ex  rel.  Wyinan,  P  &  Co.  v.  Spokane 

County  Super.  Ct.  2  L.R.A.(N.S.)  568, 

40   Wash.   443,   82    Pac.    875 mand. 

20;  venue,  21. 
Birchmore  v.  State  Bd.  of  Canvassers,  14 

L.R.A.(N.S.)   850,  78  S.  C.  461,  59  S. 

E.   14.5— elections,  16,  26,  84;   intox. 

1.  47-49. 
Kearney  v.  Steele,  16  LJl.A.(N£.)  1004, 

121    La.    215,   46    So.    215— inf.   35, 

36. 
Caldwell,  Stout  v. 
Morris  v.  Sullivan,  26   L.R^\.(NaS.)   514, 

81  Ohio  St.  79,  90  N.  E.  146 off.  20, 

22;   stat.  191. 
Wagner  v.  Summers,  50  L.R.A.(N.S.)  206, 

33  S.  D.  40,  144  X.  W.  730 const.  1. 

825;    cts.   77;    init.    ref.   &   recall,   2, 

3. 
Burrows    v.    Superior    Court,    17    LJIA. 

(N.S.)    1005,  48   Wash.  277,  93  Pac 

423^m.  dom.  29,  123,  132,  146. 
Dominick   v.    Superior   Court,    21    L.R.A. 

(N.S.)   448,  52  Wash.  196,  100  Pac. 

317 — em.  dom.  78. 
Gibson  v.  Superior  Ct.  1  L.R.A.(N.S.)  554, 

39    Wash.    115,    80   Pac    1108 app. 

107. 
Great  Northern  R.  Co.  v.  Superior  Ct.  40 

LJl.A.(N.S.)    793,  68  Wash.  572.  123 

Pac  996— em.  dom.  86;  stat.  93. 
Harris  v.  Superior  Court,  5  L.R„\.(X.S.) 

672,   42   Wash.    660,   85    Pac.    666 

em.  dom.  75. 
Hiscock  V.  Superior  Court.     See  State  ex 

rel.  Burrows  v.  Superior  Court. 
Lloyd  V.  Superior  Court,  25  LJR.A.(X.S.) 

387,  55  Wash.  347,  104  Pac   771 

divorce,  8,  100. 
Lownsdale  v.  Superior  Court.     See  State 

ex  rel.  Burrows  v.  Superior  Court. 
McCallum  v.  Superior  Ct.  44  L.R.A.(X.S.) 

1209,  72  Wash.  144,  129  Pac.  900 — 

app.  3. 
Royse  v.  Superior  Court,  12  L.R^.(N.S.) 

1010.  46  Wafih.  616,  91  Pac  4 off. 

36,  46. 
Seattle  General  Contract  Co.  v.  Superior 

Court,  28  LJl.A.(X.S.)  516.  56  Wash. 

649,  106  Pac.  150— cert.  11,  12;  disc 

21. 
Springfield  Invest.  Co.  v.  Superior  Ct.  51 

L.RA.(N.S.)   987.  78  Wash.  679,  139 

Pac.  601 — em.  dom.  1. 
Walter  v.  Superior  Court,  17  LJLA.(N'.S.) 

257,  49  Wash.  1,  94  Pac  665 hoi. 

3. 
Frank  v.  Swanger,  2  LJLA.(N.S.)  121,  190 

Mo.  561,  89  S.  W.  872 corp.  383. 

Tacoma  v.  Tacoma  R.  &  Power  Co.  32 

LJLA.(N.S.)   720.  61  Wash.  507,  112 

Pac  506 car.  660. 

Ellis  v.  Tampa  Waterworks  Co.  19  L.RA. 

(N.S.)    183,  56   Fla.  858,  47   So.  358 

— mun.  corp.  20-25,  81,  83,  223.  224, 

291-294;     pub.     serv.     corp.     5,     6; 

waters,  335,  336,  366,  409. 
Ellis  V.  Tampa  Waterworks  Co.  22  L.R.A. 

(X.S.)  680,  57  Fla.  533.  48  So.  639 — 

contr.  783:  cts.  235;  f ranch.  2;  mand. 

72,   73;    mtm.   corp.   76,  82;    pi.  549; 

■waters,  367,  376. 
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Stae    ex   rel.    Hunt    v.   Tausick,    35    LJl.A. 
(N.S.)  802,  64  Wash.  69,  116  Pac.  651 

const.  1.   79;    mun.  Corp.   10;    stat. 

174,  175,  226,  357. 

Hargert  v.  Templeton,  25  L.R.A.(N.S.) 
234,  18  N.  D.  525,  123  N.  W.  283 — 
divorce,  1,  105,  106. 

Gilbert,  Thomas  v. 

Mueller  v.  Thompson,  43  L.R.A.(N.S.)  339, 

149  Wis.  488,  137  N.  W.   20 const. 

1.  78,  106;  cts.  84;  max.  51,  134;  mun. 
Corp.  7,  13-15;   stat.  1,  61. 

Spratlin  v.  Thompson,  20  L.R.A.(N.S.)  1, 
118  Tenn.  571,  102  S.  W  349 — execu. 
2;   judg.  1;   jury,   16;    mand.   18,  107. 

Jackson  v.  Topeka  Club,  20  L.R.A.(N.S.) 
722,  82  Kan.  756,  109  Pac.  183 — 
intox.  1.  125;    stat.  88,   126. 

Terminal  R.  Asso.  v.  Tracy,  37  L.R.A. 
(N.S.)  448,  237  Mo.  109,  140  S.  W. 
888 — prohib.    1. 

McDonald,  United  States  Exp.  Co.  v. 

Railroad  Commission  v.  United  States 
Exp.  Co.  See  State  ex  rel.  Railroad 
Commission  v.  Adams  Exp.  Co. 

Nebraska  Republican  State  Central  Com- 
mittee V.  Wait,  43  L.R.A. (N.S.)  282, 
92  Neb.  313,  138  N.  W.  159 — elec- 
tions, 36,  62-64,  80;  presidential 
electors,  1,  2. 

Armstrong  Co.  v.  Waseca,  46  L.R.A.(N.S.) 
437,  122  Minn.  348.  142  N.  W.  319 — 
mun.  Corp.  280-283. 

Bartlett  v.  Weber,  43  L.R.A. (N.S.)  1033, 
88  Kan.  175,  127  Pac.  636 — highw. 
53   54. 

Criryea  v.'  Wells,  41  L.R.A. (N.S.)  1088, 
92  Neb.  337,  138  N.  W.  165 — elec- 
tions, 61,  65,  78,  79. 

Hammond  Elevator  Co.,  Western  U. 
Teleg.  Co.  v. 

Davies  v.  White,  50  L.R.A.(N.S.)   195.  36 

Nev.    354,    136    Pac.    110 const.    1. 

271;    init.    ref.    &    recall,    4;    mand. 
52. 

Grass  v.  White,  2  L.R.A. (N.S.)  563.  40 
Wa.sh.  560,  82  Pac.  907 — app.  399; 
bail.   5,  29;    extrad.    5. 

Mt.  Hope  Coal  Co.  v.  White  Oak  R.  Co. 
28  L.R.A.(N.S.)   1013,  65  W.  Va.  15, 

64  S.  E.  630 car.  776;  const.  I.  443; 

mand.  74,  117,  124,  125. 

Tacoma  Industrial  Co.  v.  White  River 
Power  Co.  2  L.R.A.(N.S.)  842,  39 
Wash.  648,  82  Pac.  150 — em.  dom. 
77. 

Jackson  v.  Wilcox,  19  L.R.A.(N.S.)  224, 
78  Kan.  597,  97  Pac.  372 — oflf.  64. 

McGovern  v.  Williams,  20  L.R.A.(N.S.) 
941,  136  Wis.  1,  116  N.  W.  225 — 
cts,   227;    |}frand   j.   5;    mand.   26. 

Thompson  v.  Winnett,  10  L.R.A. (N.S.) 
149,  78  Neb.  379,  110  N.  W.  1113 — 
const.  1.  9,  10,  13;   off.  23. 

Hunter   v.   Winterrowd,    30    L.R.A. (N.S.) 

886,   174   Ind.   592,   91   N.   E.   956 

mand.  128. 

Krittenbrink  v.  Withnell,  40  L.R.A. (N.S.) 
898,  91  Neb.  101,  135  N.  W.  376 — 
mand.  135;  mun.  corp.  148. 
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I  State  ex  rel.  Omaha  Gas  Co.  v.  Withnell,  8 
L.R.A.IN.S.)  978,  78  Neb.-  978,  110  N, 
W.  680 — bldgs.  1. 
Kelly  v.  Wolfer,  42  L.R.A.(N.S.)  978,  119 

Minn.  368,  138  N.  W.  315 const.  I. 

139;   hab.  c.  42,  43,  72. 
Richardson,  Yent  v. 
State,   Sargent,   Informant   v.   Hildreth,   24 
L.R.A. (N.S.)   551,  82  Vt.  382,  74  Atl. 

71 contpt.  20,  84. 

State  use  of  Gallaspy,  .^tna  Indemnity  Co. 

V. 

Stansbury,  Anne  Arundel  County  v, 
Stansfield  v.  Chesapeake  &  P.  Teleph,  Co. 

52    L.R.A.(N.S.)    1170,    123    Md.    120, 

91    Atl.   149 — eiectr.   75. 
Carey  v.  Cumberland  &  W.  Electric  R.  Co. 

16  L.R.A.(N.S.)   297,  106  Md.  529,  68 

Atl.    197 — interurban,    r.    3;    st.    r. 

74. 
Johnston  v.  Cunningham,  51  L.R.A.  (N.S.) 

1179,  —  Miss.  — ,  65  So.  115 — bonds, 

63;   ev.  2485. 
Gallaspy  v.  McAlpin.     See  JFAna.  Indem- 
nity  Co.    V.    State    nse    of   Gallaspv 
Fentress  County  v.  Reed,  7  LJIA.(N.S.) 

1084,  116  Tenn.  110,  95  S.  W    809 — 

off.  111-113. 
Hart-Parr  Co.  v.  Robb-Lawrence  Co.   16 

L.R.A.(N.S.)    227,   17  N.  D.  257,  115 

N.   W.   846 — app.   428,   1201,    bailm. 

1;    corp.    449;    judg,    58;    max.    189; 

n,  t.  71;   pledge,  3;  tr.  736;   tro.  47; 

wareh.  12. 
State  Bank  v.  BUstad,  49  L.R.A. (N.S.)  132, 

62  Iowa.  433,  136  N.  W.   204 bills 

&  n.  56. 
▼.  Bradstreet,    38    L.R.A.(N.S.)     747,    89 

Neb.  186,  130  N.  W.  1038 — app.  253; 

bills  &  n.  67. 
V.  First  Nat.  Bank,  29  L.R.A.(N.S.)    100, 

87  Neb.  351,  127  N.  W.  244 — banks, 

120;  bills  &  n.  74. 
V.  Forsyth,  28  L.R.A.(N.S.)  501,  41  Mont. 

249,  108   Pac.  914 banks,  24;    bills 

&  n.  33,  213;  not.  59. 
V.  Lawrence,    42    L.R.A. (N.S.)     326,    177 

Ind.   515,  96   N.   E.   947 — bills   &    n 

175;  contr.  421. 
National  Bank  v. 
V.  Newman,    —    Idaho,    — .      See    Camas 

Prairie    State   Bank   v.   Newman. 
State  Banking  &  T.  Co.  v.  Taylor,  29  L.R.A. 

(N.S.)   523,  25  S.  D.  577,  127  N.  W 

590 — attach.    10;    contr,    67;    corp 

234;  fraud,  c.  43. 
State  Bkg.  Co.,  Davenport  v. 
State    Board    of    Assessors,    Knickerbocker 

Importation  Co.  v. 
State  Bd.  of  Canvassers,  State  ex  rel.  Birch- 
more  v. 
State  Bd.  of  Examiners,  Klafter  v. 
State  Board  of  Health,  Macomber  v. 

V,  St,  Johnsbury,  23  L.R.A.(N.S.)  766,  82 

Vt.  276,  73  Atl.  581 const.  1.  350; 

cost,  5;  cts.  75;  health,  4;  max.  171; 

not.  63;  parties,  163,  165,  166. 
Thomas  v. 
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Vanderburgh     v.     Minneapolis,     6     L.R.A. 

(N.S.)  741,  98  Minn.  329,  108  N.  W. 

480 em.  dora.  229,  255;  highw.  411. 

Vanderford  v.  Farmers'  &  M.  Nat.  Bank,  10 

L.R.A.(N.S.)  129,  105  Md.  164,  66  Atl. 

47 — ^banks,  30;  max.  180;  p.  &  s.  47. 
Vanderheurk,  Central  Iron  &  C.  Co.  v, 
Vander  Ploeg  v.  Van  Zuuk,  13  L.R.A.(N.S.) 

490,  135  Iowa,  350,  112  N.   W.  807 

— bills  &  n.  188. 
Vanderpool   v.    Partridge,    13    L.R.A.(N.S.) 

668,  79  Neb.  165,  112  N.  W.  318 

m,   &   8.  267,   510. 
Vanderveer,  National  Metal  Edge  Box  Co. 

V. 

Vandiver  ▼.  Poe,  46  L.R.A.(N.S.)  187,  119 
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Van  Dyke,  Powers  v. 
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Van  Gorder  v.  Van  Gorder,  44  L.R.A.(N.S.) 

998,    54    Colo.    57,    129    Pac.    226 — 

app.  985,  986. 
Van  Gundy  v,  Shewey,  47  L.R.A.(N.S.)  645, 

90  Kan.  253,  133  Pac.  720 — ev.  618; 

tax.   223;    v.   &  p.   35,  51,   53;    writ, 

67. 
Van  Hoose,  Dickson  v. 
Van  Lear,  Thompson  v. 
Van  Meter  v.  Bass,  18  L.R.A.(N.S.)   49,  40 

Colo.  78,  90  Pac.  637 — mal.  p.  12. 
Van  Ness  v.  Royal  Phosphate  Co.  30  L.R.A. 

(N.S.)    833,  60   Fla.  284,  53   So.  381 

— cov.  65. 
Van  Nest  v.  Dealaman,  52  L.R.A.(N.S.)  99, 

85  N.  J.  L.  650,  90  Atl.  308 — ani.  7. 
Kayser  v. 
Van  Norman  v.  Meridian  Waterworks  Co. 

43   L.R.A.(N.S.)    144,   102   Miss.   736, 

59  So.  883 — waters,  348. 
Van  Orsdel,  Stroemer  v. 
Van  Rensselaer,  Newport  Trust  Co.  v. 
Van   Riper  v.  Wicker  sham    (N.  J.   Err.   & 

App.)    30  L.R.A.(N.S.)    25,  77   N.  J. 

Eq.  232,  76  Atl.  1020. — spec.  p.  121, 

128 
Vansant  v.  Rose,  49  L.R.A.(N.S.)   186,  260 

111.    401,    103    N.    E.    194 cov.    94; 

pi.  519. 
Van   Slyke   v.   Van   Slyke    (N.   J.   Err.    & 

App.)   31  L.R.A.(N.S.)   778,  80  N.  J. 

L.  382,  78  Atl.   179 compr.  3;'  re- 

Vantine  v.  Butler,  39  L.R.A.(N.S.)  1177,  240 

Mo.   521,   144   S.  W    807 ev.   1272, 

1273. 
Van  Tuyl,  Re.    See  Carnegie  Trust  Co.,  Re. 
Vanuxem's  Estate,  1  L.R.A. (N.S.)   400,  212 

Pa.  315,  61  Atl.  876 — tax.  336. 
Van    Wagenen    v.    Bonnot    (N.    J.    Err.    & 

App.)    18  L.R.A.(N.S.)   400,  74  N.  J. 

Eq.  843,  70  Atl.  143 — wit.  50. 
Van  Winkle  Gin  &  Mach.  Works,  Brown  v. 

Jones  v. 
Van  Zuuk,  Vander  Ploeg  v. 
Van  Zylen,  Holcomb  v. 
Varley    v.    Sims,    8    L.R.A.(N.S.)    828,    100 

Minn.  331,  111  N.  W.  269— ev.  598, 

600;   gift,  17,  18,  23. 
Varney   v.   Monroe   Nat.   Bank,   13   L.R.A. 

(N.S.)    337,  119  La.  943,  44  So.  763 

— bills  of  lading,  15. 
Varney   &    Green    v.    Williams,   21    L.R.A. 

(N.S.)    741,   155   Cal.   318,   100   Pac. 

867 — em.  dom.  220. 
Vassenden,  Nelson  v. 
Vassor   v,    Atlantic   Coast   Line   R.   Co.   7 

L.R.A.(N.S.)    950,   142   N.   C.   68,   64 

S.   E.   849^v.   185.   1816;    m.   &   s. 

6;    ma.x.   161;    tr.   140. 
Vaughan  v.  Bridgham,  9  LR.A.(N.S.)   695, 

193    Mass.    392,    79    N.    E.    739 — 

actions,  130;  nuis.  22. 
McAuliffe  v. 

Mackay  Telegraph-Cable  Co.  v. 
V.  State,    42    L.R.A.(N.S.)    889,    7    Okla. 

Crim.  Rep.  685,  127  Pac.  264 — app. 

1123. 
State  V. 
Vaughan  Seed  Store,  Lee  v, 
Vaughn,  Fidelity  Funding  Co.  ▼. 
Ivey  V. 
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Vaughn  v.  Johnson,  37  L.RA.(N.S.)  816,  20 

Idaho,    669,    119    Pac.    879 — bills    & 

n.  1,  159;   cost,  4;  dep.  15;   ev.  280, 

281;  tr.  847. 
Lang  V. 
Sinclair  v. 
Smith  V. 
T.  Wright,  45   L.R.A.(N.S.)    785,   139   Ga. 

736,  78  S.  E.  123 pi.  378;   tro.  12. 

Vaught   V.  East  Tennessee  Teleph.  Co.   31 

L.R.A.(N.S.)   315,  123  Tenn.  318,  130 

S.  W.  1050 teleph.  26. 

Veal,  Territory  ex  rel.  Stockard  v. 
Veale,  United  States  Bkg.  Co.  v, 
Velthouse  v.  Alderink,  18  L.R.A.(N.S.)   587, 

153    ]Mich.   217,    117    N.   W.    76 — pi. 

137;  sediict.  2. 
Veltmans    v.    Kurtz,    36    L.R.A.(KS.)    558, 

167    Mich.    412,    132   N.    W.    1009 — 

cov.  54. 
Venable  Bros.  v.  Southern  Granite  Co.  32 

L.R.A.(N.S.)   446,  135  Ga.  508,  69  S. 

E.   822 Corp.   392,  393. 

Venning  v.  Atlantic  Coast  Line  R.  Co.   12 

L.R.A.(N.S.)    1217,   78    S.    C.    42,    58 

S.  E.  983 car.  820;  com.  79;  const. 

1.  220;   ev.  101. 
Verde,  Baumle  v. 
Vermillion    v.    Baltimore    &    0.    R.    Co.    52 

L.R.A.(N.S.)   1136,  38  App.  D.  C.  434 

— m.  &  s.  814. 
Vermillion  Farmers'  Elevator  Co.,  Beissel  v. 
Vermilye    v.    Postal    Teleg.    Cable    Co.    30 

L.R.A.(N.S.)    472,  205  Mass.  598,  91 

N.  E.  904 — teleg.  6,  7. 
Vermont  Mills,  Garrison  v. 
Vermont  Mut.  F.  Ins.  Co.,  Brown  v. 
Verner,  McKee  v. 
Vernon  v.   Harper,  20  L.R.A.(N.S.)    44,  79 

Ohio  St.  181,  86  N.  E.  882 — mech.  1, 

70. 
James  Land  &  Invest  Co.  v. 
Vest  v.  Kramer,  14  L.R.A.(N.S.)   1032,  — 

Iowa,  — ,  114  N.  W.  886 — h.  &  w.  50. 
Vial  T.  Norwich  Union  F.  Ins.  Co.  44  L.R.A. 

(N.S.)    317,   257   111.   355,   100  N.   E. 

929 — ins.  142. 
Viallet  v.  Consolidated  R.  &  P.  Co.  5  L.R.A. 

(N.S.)    663,    30    Utah,    260,    84    Pac. 

496 — release,  14,  16. 
Vicars  v.  Wampler.    See  Com.  use  of  Vicars 

V.   Wampler. 
Vick,  Simms  v. 
Vickers,  Johnson  v. 

V,  Kanawha  &  W.   V.   R.  Co.  20   L.R.A. 

(N.S.)   793,  64  W.  Va.  474,  63  S.  E. 

367 — m.  &  s.  733-735,  846. 
V.  Vickers,  24  L.R.A.(N.S.)   1043,  133  Ga. 

383,  65  S.  E.  885 — trusts,  41. 
Vickery  v.  Ritchie,  26  L.R.A.(N.S.)  810,  202 

Mass.  247,  88  N.  E.  835 eontr.  17; 

danig.  119. 
Vicksburg,  Crumpler  v. 

V.  Holmes,  51  L.R.A.(N.S.)  469,  —  Misa 

— ,  63  So.  454 m.  &  s.  1064. 

T.  MuUane,  50  L.R.A.(N.S.)  421,  —  Miss 

— ,  63  So.  412 — lie.  94. 
Vicksburg  Waterworks  Co.  v. 
Vicksburg  R.  &  L.  Co.,  King  v. 
Vicksburg,  S.  &  P.  R.  Co.,  Piatt  v. 

Sea  Ins.  Co.  v. 
Disest  1-52  L.R.A.(irJ5.) 


Vicksburg,  S.  &  P.  R.  Co.  v.  Webster  Sand, 

G.  &  Constr.  Co.  47  L.R.A.(N.S.)  1155, 

132  La.  1051,  62  So.  140 — app.  40,  41, 

398,  576,  1605;  inj.  28. 
Vicksburg    Traction    Co.,    Underwriters    at 

Lloyd's  Ins.  Co.  v. 
Vicksburg  Waterworks  Co.,  Ford  v. 

108. 
V.  Vicksburg,    33    L.R.A.(N.S.)     844,    99 

Miss.  132,  54  So.   852 — actions,  22; 

inj.   434; 
Victor   V,    Louise   Cotton    Mills,    16    L.R.A. 

(N.S.)   1020,  148  N.  C.  107.  61  S.  E. 

648 — Corp.   89,  269. 
Victor  Chemical  Works  v.  Hill  Clutch  Co. 

10  L.R.A.(N.S.)   814,  81  C.  C.  A.  519, 

152  Fed.  393 contr.  74;  sales,  53. 

Victoria-Montreal  F.  Ins.  Co.,  Home  Ins.  Co. 

v. 
Victor  Talking  Mach.  Co.,  Leeds  &  Catlin 

Co.  V. 
Vidal,  Davis  v. 
Viebahn   v.   Crow   Wing   County,   3    L.R.A. 

(N.S.)  1126,  96  Minn.  276,  104  N.  W. 

1089 counties,   12;   nuis.   101. 

Vigil,  Vigil  V. 

V.  Vigil,  31  L.R.A. (N.S.)  578,  49  Colo.  156, 

111   Pac.   833 — app.   984. 
Viking  Refrigerator  &  Mfg.  Co.,  Crawford  v, 
Villamil,    Fisher    v. 
Villar  V.  Gilbey,  1  B.  R.  C.  568,  [1907]  A. 

C.  139,  s.  c.  76  L.  J.  Ch.  N.  S.  339,  96 

L.  T.  N.  S.  511,  23  Times  L.  R.  392 

— wills,   154,   249. 
Villines  v.  State,  43  L.R.A.(N.S.)   207,  105 

Ark.  471,  151   S.  W.   1023 — crim.  1. 

231,  299,  300. 
Vilter    Mfg.    Co.    v.    Humphrey,    13    L.R.A. 

(N.S.)   591,  132  Wis.  587,  112  N.  W. 

1095 — actions,    69;    contpt.    24,    46, 

108. 
Vincent  v.  Corbitt,  21  L.R.A. (N.S.)    85,  94 

Miss.  46,  47  So.  641— ex.  263;  fraud, 

45;   pi.  384. 
V.  Lake  Erie  Transp.  Co.  27  L.R.A. (N.S.) 

312,   109   Minn.  456,   124  N.  W.   221 

— wharves,  1. 
Vinnette  v.  Northern  P.  R.  Co.  18  L.R.A. 

(N.S.)    328,   47   Wash.   320,   91    Pac. 

975 — death.  49. 
Vinson  Shingle  &  Mfg.  Co.,  Bank  of  Ber- 
wick v. 
Vint,  Haupt  v. 
Virginia  &  S.  W.  R.  Co.  v.  Hill,  6  L.R.A. 

(N.S.)  899,  105  Va.  729,  64  S.  E.  872 

car.   390,   391,   415. 

Virginia    Baking   Co.    v.    Southern    Biscuit 

Works,  30  L.R.A.(N.S.)  167,  111  Va. 

227,  68  S.  E.  261 — tradem.  9,  22. 
Virginia-Carolina  Chemical  Co.,  Brown  v. 
v.  Steen,   34    L.R.A.(N.S.)    734,   99   Mias. 

504,  55  So.  47 — banks,  153. 
Virginia-Carolina  Lumber  Co.,  Mills  v. 
Virginia    Hot    Springs    Co.    v.    McCri;v,    10 

L.R.A.(N.S.)   465,  106  Va.  461.  56  S. 

E.  216 lim.  act.  94,  207;  pi.  524. 

Virginia  Oil  &  Gas  Co.,  Atkinson  v. 
Virginia-Pocahontas  Coal  Co.  Norman  v. 
Vissman  v.  Southern  R.  Co.  2  L.R.A.  (N.&.) 

469,  28  Kv.  L.  Rep.  420.  89  S.  W.  S02 

— ev,  178*2;  m.  &  s.  134. 
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Vogel,  Ohio  Farmers'  Ins.  Co.  ▼. 

VogeU  V.  First  State  Bank,  19  L.R.A.(N.S.) 

402,    78    Kan.    264,    96    Pac.    490 — 

banks,  82,  83,  107;   tr.  1143. 
Vogler  V.  Anderson,  9  L.R.A.(N.S.)   1223,  46 

Wasli.   202,   89    Pac.   551 — highw.    8. 
Voight  &  Sons  Co.,  Continental  Wall  Paper 

Co.  V. 
Voigt,  Woll  V. 
Volker-Scowcroft  Lumber  Co.  v.  Vance,  24 

L.R.A.(N.S.)    321,  36   Utah,  348,  103 

Pac.    970— contr.    391;     homes.    54; 

mech.  I.  52,  111 ;  pi.  206,  270. 
VoUi   V.   Wirth,   37    L.R.A.(N.S.)    297,    164 

Mich.  21,  129  N.  W.  9 — lim.  act.  243. 
Vollmer,  Cain  v. 
Volosko    V.    Interurban    Street    R.    Co.    15 

L.R.A.(N.S.)   1117,  190  N.  Y.  206,  82 

N.    E.    1090 St.    r.    60. 

Volquardsen  v,  Iowa  Teleph.  Co.  28  L.R.A. 

(N.S.)   554,  148  Iowa,  77,  126  N.  W. 

928 — ev.  455;   prox.  c.  48. 
Von  Behren,  Cristadoro  v. 
Von  Bremen  v.  MacMonnies,  32  L.R.A.(N.S,) 

293,  200  N.   Y.  41,  93  N.   E.  186 

goodw.   8-10. 
Von  Heyne  v.  Tompkins,  5  L.R.A.(N.S.)  524, 

89  Minn.  77,  93  N.  W.  901 — m.  &  » 

83,  103,  107,  113;  tr.  631. 
Voris  V.  Schoonover,  50  L.R.A.(N.S.)   1097, 
/  91  Kan.  530,  138  Pac.  607 — bills  & 

n.   161. 
Vos  V.  ChUd,  H.  &  Co.  43  L.R.A.(N.S.)  368, 

171    Mich.    695,    137    N.    W,    209 — 

damg.    107. 


Vose   V.    Myott,   21   L.R.A.(N.S.)    277,   141 

Iowa,  506,   120  N.   W.  58 — h.   &  w. 

46. 
Vose  &  Sons  Piano  Co.,  Smith  v. 
Voss  V.  Chamberlain,   19   L.R.A.(N.S.)    106, 

139  Iowa,  569,  117  N.  W.  269 — bills 

&  n.  140,  149,  152,  153,  193,  194. 
Vought  V.  State,  32  L.R.A.(N.S.)   234,  135 

Wis.   6,   114   N.    W.  518,   646 crim. 

1.  317;   larc.  IS,  23;   off.  8. 
Voves  V.  Great  Northern  R.  Co.  48  L.R.A. 

(N.S.)    30,  26  N.  D.   110,  143  N.  W. 

760 — app.    1545;    damg.   78,   79;    ev. 

188;   tr.  1159. 
Voyles,  Southern  Iron  &  E.  Co.  v. 
Vradenburg,  French  v. 
Vreeland  v.  Forest  Park  Reservation  Com- 
mission, 46  L.R.A.(N.S.)   1062,  82  N. 

J.   Eq.   349,   87    Atl.   435 em.   dom. 

213. 
V.  Vreeland  (N.  J.  Err.  &  App.)  34  L.Rjk. 

(N.S.)  940,  78  N.  J.  Eq.  256,  79  Atl. 

336 ev.  146. 

Vulcan  Detinning  Co.  v.  American  Can  Co. 
(N.  J.  Err.  &  App.)  12  L.R.A.(N.S.) 
102,  72  N.  J.  Eq.  387,  67  Atl.  339 
^-eq.  142;  inj.  116-118;  max.  144; 
not.  32;   trusts,  116. 

Vulcanite  Paving  Co.  v.  Philadelphia  Rapid 
Transit  Co.  17  L.R.A.(N.S.)   884,  220 

Pa.  603,  69  Atl.  1117 const.  1.  205; 

mech.  1.  84. 

Vulcanite  Portland  Cement  Co.,  Atlantic 
Bldg,  Supply  Co.  V. 
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Waaler  ▼.  Great  Northern  R.  Co.  18  L.R.A. 

(N.S.)   297,  22  S.  D.  256,  117  N.  W. 

140 judg.  156;  m.  &  s.  26,  886,  966, 
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Wabash  Bridge  &  Iron  Works,  Washington 

Twp.  v. 
Wabash  R.  Co.  v.  Campbell,  3  L.R.A.(N.S.) 

1092,   219   lU.   313,   76   N.    E.  346 
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V.  De  Tar,  4  L.R.A.(N.S.)    352,  73  C.  C. 

A.  166,  141  Fed.  932 — ev.  492,  2172. 
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Sheehy  v. 
V.  Thomas,  7  L.RJ^.(N.S.)    1041,  222  HI. 

337,  78  N.  E.   777 — app.  1258;    car. 

968;   ev.   167;    tr.  206,  609. 
V.  Tippecanoe  Loan  &  T.  Co.  38  L.R.A. 

(N.S.)    1167,  178  Ind.  113,  98  N.  E. 

64 judg.  50;  neg.  289;  prox.  c  101. 

T.  Young,  4   L.R.A.(N.S.)    1091,   162   Ind. 

102.    69    N.    E.    1003 libel,    19,   20; 

pi.    404-406;    stat.    95. 
Wachsmuth    v.    Penn   Mut.   L.  Ins.   Co.   26 

L.R.A.(N5.)     411,    241    111.    409,    89 

N.  E.  787 ex.  &  ad.  80. 
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Wachstein  v.  Christopher,  11  L.R.A.(N.S.) 
917,  128  Ga.  229,  57  S.  E.  511 — eject. 
2. 

Waclark  Realty  Co.  v.  Williams.  See  People 
ex  rel.  Waclark  Realty  Co.  v.  Wil- 
liams. 

Waddell,  Latimer  v. 

Waddey  Co.  v.  Richmond  Typographical 
Union  No.  90,  5  L.R.A.(N.S.)  792,  105 

Va.  188,  53  S.  E.  273 brib.  1;  consp. 

62;  inj.  143. 

Wade  v.  Belmont  Irrig.  Canal  &  Water  Pow- 
er Co.  31  L.R.A.{N.S.)    743,  87  Neb. 

732,  128  N.  W.  514 damg.  121. 

First  Nat.  Bank  v. 

V.  Gray,  43  L.R.A.(N.S.)   1046,  104  Miss. 

151,  61  So.  168 highw.  265. 

V.  Herndl,   5   L.R.A.(N.S.)    855,   127   Wis. 

544,  107  N.  W.  4 damg.  151,  152; 

ev.  1687;  1.  &  t.  168-170. 
V.  United  States,  20  L.R.A.(NJS.)  347,  3S 
App.  D.  C.  29 gam.  17. 

Wadhams  Oil  Co.,  State  v. 

Wadman  v.  Burke,  1  L.R.A.(N.S.)  1192,  147 

Cal.  351,  81  Pac.  1012 app.  551;  1. 
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Wagener  v.   United   States   Nat.   Bank,  42  |  Walker,   Re,   36   L.R.A.(N.S.)    89,   160  Cal. 


L.R.A.(N.S.)    1135,    63    Or.    299,    127 
Pac.   778 — assump.   12. 
Waggoner,  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
V.  Waggoner,  30  L.R.A.(N.S.)  644,  111  Va. 

325,   68   S.   E.   990 max.   73;    wills, 

354,  356,  359. 
Wagner  v.  Atlantic  Coast  Line  R.  Co.   19 
L.R.A.(N.S.)   1028,  147  N.  C.  315,  61 
S.  E.  17i — app.  853;  car.  355;  prox. 
c.  92;    tr.   148,   1035. 
T.  Bristol  Belt  Line  R.  Co.  25  L.R.A.(N.S.) 

1278,  108  Va.  594,  62  S.  E.  391 ets. 

145;    em,   dom.    193-195,   305;    mun. 
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▼.  Citizens'  Bank  &  T.  Co.  28  L.R.A.(N.S.) 
484,  122  Tenn.  164,  122  S.  W.  245 — 
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Fisher  v. 

▼.  Northern  L.  Ins.  Co.  44  L.R.A.(N.S.) 
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(N.S.)    756,  79  Neb.  179,  115  N.  W. 
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578,  66  S.  E.  788 — assault,  16;  homi. 

67;  tr.  293. 
West  Buena  Vista  Land  Co.,  Oney  v. 
Westby,  Chicago,  M.  &  St.  P.  R.  Co.  v. 
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(N.S.)    702,    51    Colo.   415,    118    Pac. 

988 lim.  act.  283,  284;  pi.  133,  498. 

Western  Furniture  &  Mfg.  Co.  v.  Bloom,  11 
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L.R.A,(N.S.)    663,   42    Colo.    357,    94 

Pac.   342 app.    627,   628. 

Western  Grocer  Co.  v,  Alleman,  27  L.R.A. 
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ber Co.  6  L.R.A. (N.S.)  397,  42  Wash. 

620,   85   Pac.   338 — contr,    164,   296; 

Corp.  108;   spec.  p.  16. 
Western  Travelers  Acci.  Asso.,  Hilmer  v, 
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V.  Foy,  49  L.R.A.(N.S.)  343,  32  Okla.  801, 

124  Pac.  305— damg.  232,  650. 
▼.  Garlington,   49    L.R.A.(N.S.)    300,    101 
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V.  McKenzie,  49  L.R.A.(N.S.)  296,  96  Ark. 

218,  131   S.  W.  684 — damg.  644. 
McMillan  v. 

Maley  v.  ' 

Digest  1-52  L.R.A.(N.S.) 


Western  U.  Teleg.  Co.,  May  ▼. 
Middleton   v. 
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V.  True,  41  L.R.A.(N.S.)    1188,  105  Tex. 

344,  148  S.  W.  561 — teleg.  69. 
Wells  V. 
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Independent  Order  of  Sons  &  Daughters 
of  Jacob  V. 
Wilkie,  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Wilkins,  Anderson  v. 
Hayes  v. 
V.   Somerville,   11   L.R.A.(N.S.)    1183,   80 

Vt.  48,  66  Atl.  893 escrow,  3;   inj. 

92;   pi.  94;   spec.  p.  103,  105. 
Wilkinson  v.  .ffitna  L.  Ins.  Co.  25  L.R.A. 
(N.S.)    1256,   240  111.  205,   88   N.   E. 

550 app.   413;    ev.   159,   163,   1518, 

2079,  2305,  2333;  ins.  717;  tr.  34,  168. 
Pox  V. 

Havre  De  Grace  v. 

V.  Kanawha  &  H.  Coal  &  C.  Co.  20  L.R.A. 
(N.S.)    331,  64  W.  Va.  93,  61  S.  E. 
875 — ev.   216,  2220,  2497;    m.   &   s. 
453. 
V.  Lee,  42  L.R.A. (N.S.)  1013,  138  Ga.  360, 
75  S.  E.  477 — app.  557;  contr.  75; 
hab.  c.  67;  inf.  44,  45;  judges,  15. 
V.  Lord,   24   L.R.A. (N.S.)    1104,   85   Neb. 
136,   122   N.   W.   699— const.   1.   94; 
Bch.  15;   Stat.  106,  342. 
Pennsylvania  Steel  Co.  v. 
Wilkinson  Live  Stock  Co.  v.  Mcllquham,  3 
L.R.A.(N.S.)    733,    14   Wyo.   209,    83 

Pac.  364 fences,  1;   inj.  102. 

Willard,  Williamsburgh  City  F.  Ins.  Co.  v. 
Willard  Hospital,  Read  v. 
Willbanks,  Louisville  &  N.  R.  Co.  v. 
Willcockson,  Molyneux  v. 
Willcox  V.  Consolidated  Gas  Co.  48  L.R.A. 
(N.S.)    1134,  212  U.  S.  19,  53  L.  ed. 
382,  29  Sup.  Ct.  Rep.  192 — cts.  131, 
132,  252;   em.  dom.  222;   gas,  9,  27, 
28,   42-45,   47;    judg.   40;    pub.    serv. 
com.  10;   stat.  81. 
nicest  1-52  L.R.A.(N.S.) 


Wilcox  V.  Kehoe,  4  L.R.A.  (N.S.)  466,  124  Ga. 
484,  52  S.  E.  896^ov.  113;   1.  &  t. 
26. 
People  ex  rel.  Kings  County  Lighting  Co. 

V. 

People  ex  rel.  New  York  Edison  Co.  v. 
Willcutt  &  Sons  Co.  v.  DriscoU,  23  L.R.A. 

(N.S.)   1236,  200  Mass.  110,  86  N.  E. 

897 consp.  57;  labor  or.  6. 

Willett,  Clement  v. 

State  V. 
Williams,   Ex   parte,   22   L.R.A. (N.S.)    238, 

149   N.  C.  436,   63  S.   E.   108 — app. 

18;  crim.  1.  301. 
Ex  parte,  51  L.R.A.(N.S.)    668,  10  Olda. 

Crim.   Rep.   344,   136  Pac.   597 — cts. 

55;  extrad.  9,  10,  12. 
Re.     See  State  e.x  rel.  Wilson  E.x  parte. 
Re,  46  L.R.A.(N5.)    719,  208   N.   Y.  32, 

101  N.  E.  853 — bankr.  171. 
Adams  v. 
V.  Atlantic  Coast  Line  R.  Co.  24  L.R.A. 

(N.S.)  134,  56  Fla.  735,  48  So.  209 

damg.  287,  288;  pi.  98,  263,  608. 
V.   Board   of  Education,  22   L.R.A.  (N.S.) 

584,  79  Kan.  202,  99  Pac.  216— civ. 

r.  6;   sch.  12. 
V.  Branning  Mfg.  Co.  31  L.R.A.  (N.S.)  679, 

153  N.  C.  7,  68  S.  E.  902 — arb.  4,  13. 
V.  Branning  Mfg.  Co.  47  L.R.A.(N.S.)  337, 

154  N.  C.  205,  70  S.  E.  290 — contr. 
441. 

V.  Bricker,  30  L.R.A.(N.S.)   343,  83  Kan. 

53,  109  Pac.  998 — v.  &  p.  37,  44. 
V.   Carolina  &  N.   W.   R.   Co.   12  L.R.A. 

(N.S.)    191,  144  N.  C.  498,  57   S.  E. 

216 — app.  123;  car.  37c;  damg.  260. 
Chesapeake  &  0.  R.  Co.  v. 
V.    Chicago,   B.   &   Q.   R.    Co.    14   L.R.A. 

(N.S.)   1224,  78  Neb.  695,  111  N.  W. 

596,  113  N.  W.  791 — r.  r.  130,  166, 

167    235*   tr.  439. 
V.  Coal' Creek  Min.  &  M.   Co.   6  L.R.A. 

(N.S.)   710,  115  Tenn.  578,  93  S.  W. 

572 — eject.  21. 
V.  Com.     See  Home  for  Aged  Women  v. 

Com. 
V.  Commercial  Nat.  Bank,  11  L.R.A.  (N.S.) 

857,  49  Or.  492,  90  Pac.  1012— Corp. 

22,  400;  cred.  b.  7;  ev.  306;  lim.  act. 

149. 
V.  Dean,  11  L.R.A.(N.S.)   410,  134  Iowa, 

216,  111  N.  W.  931 — agri.  soc.  1,  2; 

records,  10;   tr.  1122. 
Erie  R.  Co.  v. 
First  State  Bank  v. 
Fort  Smith  &  W.  R.  Co.  v. 
V.  Fourth  Nat.  Bank,  2  L.R.A.(N.S.)  334, 

15   Okla.   477.   82   Pac.   496 attach, 

43;  const.  1.  249;  ev.  261. 
Gaskins  v. 
Gazlay  v. 
Hamilton  v. 
Hardeman  v. 
v.  Hudson,  12  L.R.A.(N.S.)  727,  130  Wis. 

297,   110  N.  W.   239— ded.  2. 
Jackson  v. 
Johnson  v. 
Jones  v. 
V.  Kansas  City  S.  R.  Co.  52  L.R.A.  (N.S.) 

443,  257  Mo.  87,  165  S.  W.  788— m. 

&  s.  683;  max.  211. 
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Williams,  Kernodle  v. 
V.    Kimberly    &    C.    Co.    lO'  L.R.A.(N.S.) 

1043,  131  Wis.  303,  111  N.  W.  481 — 

m.  &  s.  593. 
V,  Langwill,  25  L.R.A.(N.S.)  932,  241  111. 

441,  89  N.  E.  642 — contr.  730. 
V.  Louisville  &  N.  R.  Co.  10  L.R.A(N.S.) 

413,  150  Ala.  324,  43  So.  57G — car. 

462. 
McDonough  v. 

V.    Mineral    City    Park    Asso.    1    L.R.A. 
(N.S.)   427,  128  Iowa,  32,  102  X.  W. 

783 — amusements,  2,  5,  6;  app.  791; 

tr.  561. 
Mohr  V. 
Morgan  v. 
New  York  C.  &  H.  R.  R.  Co.  v. 
Noble  V. 
V.   O'Donnell,   26   L.R.A.  (N.S.)    1094,   225 

Pa.  321,  74  Atl.  205 cov.  38,  39,  44, 

100,  125. 
V.  Osage   County,   34    L.R.A.(N.S.)    1221, 

84  Kan.  508,  114  Pac.  858 — tax.  66. 
T.  Pedersen,  17  L.R.A. (N.S.)  384,  47  Wash. 

472,  92  Pac.  287 — partn.  55. 
People  V. 

People  ex  rel.  Waclark  Realty  Co.  v. 
V.  Riddle,  36  L.R.A. (N.S.)    974,  145  Ky. 

450,  140  S.  W.  661 — libel,  63. 
Ruse  V. 

St.  Louis  &  S.  F.  R.  Co.  v. 
Segusky  v. 
V.    Shapleigh    Hardware    Co.    35    L.R.A. 

(N.S.)    350,   29    Olda.   331,   116   Pac. 

786 iniik.  19;  tr.  344. 

V,  Sleepy  Hollow  Min.  Co.  7  L.R.A.  (N.S.) 

1170,  37   Colo.   62,  86  Pac.  337 — ev. 

201.  775,   1779,   1780;    m.   &   s.  364; 

tr.  346,  358,  509. 
State  V. 
V.  State,  2  L.R.A. (N.S.)  248.  165  Ind.  472, 

75  N.   E.  875 — app.  919;   larc.  39. 
V.  State,   14   L.R.A. (N.S.)    1197,  77   Ohio 

St.  468,  83  N.  E.  802 — false  pret.  1; 

tr.  270. 
T.    State,    26   L.R.A. (N.S.)    482,    85    Ark. 

464,   108   S.   W.   838 — const.   1.   688. 
State  ex  rel.  McGovern  v. 
Sunset  Teleph.  &  Teleg.  Co.  v. 
Templeton  v. 
V.  Territory,    27    L.R.A.(N.S.)     1032,    13 

Ariz.   27,  108  Pac.   243 — false  pret. 

14. 
Thomas  v. 
V.  Thomas,  3  B.  R.  C.  929,  [19091   1  Cli. 

713,  s.  c.  78  L.  J.  Ch.  N.  S.  473,  100 

L.  T.  N.  S.  630 — dower,  42,  43;  lira. 

act.  37,  265. 
V.  Topeka,  38  L.R.A. (N.S.)   672,  85  Kan. 

857,   118  Pac.  864 — contr.   798;   cts. 

136. 
Triplett  v. 
Trogdon  v. 
Turner  v. 

Varney  &  Green  v. 
Waldstein  v. 
V.  Wells,  F.  &  Co.  Exp.  35  L.R.A. (N.S.) 

1034,  101  C.  C.  A.  328,  177  Fed.  352 

— parties,  108;  p.  o.  5. 
Western  U.  Teleg.  Co.  v. 
Wiles  V. 
Digest  1-52  L.B.A.(N.S.X 


Williams  v.  Woodruff,  5  L.R.A.  (N.S.)    986, 
35  Colo.  28,  85  Pac.  90 — fraud,  23; 
lim.  act.  40;   not.  1. 
Williams- Abbott  Electric  Co.  v.  Model  Elec- 
tric   Co.    13    L.R.A.  (N.S.)     529,    134 
Iowa,  665,  112  N.  W.  181 — actions, 
92. 
William  Bros.  Boiler  &  Mfg.  Co.,  Re.     See 
State   ex  rel.   Schaefer   v.   Minnesota 
Title  Ins.  &  T.  Co. 
Williamsburgh  City  F.  Ins.  Co.,  Schmidt  v. 
V.  Weeks  Drug  Co.  31  L.R.A. (N.S.)    603, 
103   Tex.   608,   132   S.   W.   121 — ins. 
242. 
V.  Willard,  21  L.R.A. (N.S.)   103,  90  C.  C- 
A.  392,  164  Fed.  404 — ins.  671,  682. 
Williams  Co.,  Fulghum  v. 
Williams    Engineering    &    C.    Co.    v.    Metz. 
See    People    ex    rel.    Williams    Engi- 
neering &  C.  Co.  V.  Metz. 
Williams-Flower  Co.,  Furber  v. 
Williamson   v.    Holt,    17    L.R.A.  (N.S.)    240, 
147  N.  C.  515,  61  S.  E.  384 — fraud, 
36;   max.  169. 
V.  Old  Colony  Street  R.  Co.  5  L.R.A.(N.S.) 
1081,  191  Mass.  144,  77  N.  E.  655 — 
st.  r.  20    96    97. 
V.  Phillipoff,'52  L.R.'a.(N.S.)  412,  66  Fla. 

549,  64  So.  269 — bailm.  4,  5,  7,  8. 
Scully  V. 

V.    Williamson,    30   L.R.A. (N.S.)    301,   34 

App.  D.  C.  536 — marriage,  35. 

Williamson  County  Bkg.  &  T.  Co.  v.  Rob- 

erts-Buford  Dry  Goods  Co.  9  L.R.A. 

(N.S.)  644,  118  Tenn.  340,  101  S.  W. 

421 Corp.  152. 

Williamson-Halsell    Frazier    Co.    v.    Acker- 
man,   20   L.R.A. (N.S.)    484,    77    Kan. 
502,  94  Pac.  807 — duress,  14-16;  tr. 
885. 
Mclver  v. 
Willis  V.  Braucher,  44  L.R.A.(N.S.)  873,  79 
Ohio  St.  290,  87  N.  E.   185 — trusts, 
112,  113. 
Evans  v. 

V.   Kalmbach,  21  L.R.A. (N.S.)    1009,   109 
Va.  475,  64  S.  E.  342 — const.  1.  175; 
elections,  6;  into.\.  1.  50. 
Louisianna  &  N.  W.  R.  Co.  v. 
Lovell  V. 
V.  Lowery,  38  L.R.A. (N.S.)  339,  101  Miss. 

118,  57  So.  418 — p.  &  a.  15. 
V.  Plymouth   &  C.  Teleph.  Exch.  Co.  30 
L.R.A.(N.S.)    477,   75   N.   H.   453,   75 
Atl.  877 — m.  &  s.  212,  245,  297,  704; 
tr.  469. 
V.  Willis,    2    L.R.A.  (N.S.)    244,    165    Ind. 
332,    75   N.   E.   655 — app.   Ill;    inf. 
19;   judg.  90. 
V.  Young,  3  B.  R.  C.  976,  [19071  1  K.  B. 
448,  s.  c.  76  L.  J.  K.  B.  N.  S.  390,  71 
J.  P.  6,  96  L.  T.  N.  S.  155,  23  Times 
L.  R.  23 — lot  3. 
Willis-Dunn  Co.,  Byrne  Hammer  Dry  Goods 

Co.  V. 
Willison  V.  Cooke,  44  L.R.A. (N.S.)  1030,  54 
Colo.  320,  130  Pac.  828 — bldgs.  3; 
const.  1.  518. 
Willits  V.  Conklin,  33  L.R.A. (N.S.)  321,  88 
Neb.  805,  130  N.  W.  757 — wills,  302, 
310,  339,  375. 
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WiUits  V.  Willits,   5  L.R.A.(N.S.)    7G7,  76 
Neb.  228,  107  N.  W.  379 — marriage, 
1,  15,  28,  29,  43;   max.  71. 
Willmar  &  S.  F.  R.  Co.,  Cotton  v. 
Willmarth  v.  Cardoza,  27  L.R.A.(N.S.)  376, 
99  C.  C.  A.  475,  176  Fed.  1 — m.  &  s. 
787. 
Willner  v.  Silverman,  24  L.R.A.(N.S.)  895, 
109  Md.  341,  71  Atl.  962 — blacklist- 
ing, 4,  5;   ev.  321,  1182,  1367,  1484, 
2322;  m.  &  8.  898,  899;   partn.  32. 
Willoughby  v.  Fidelity  &  D.  Co.  7  L.R.A. 
(N.S.)  548,  16  Okla.  546,  85  Pac.  713 
— bonds,  43,  44. 
Starr  v. 
Wills  V.  Babb,  6  L.R.A.  (X.S.)    136,  222  111. 
95,  78  N.  E.  42 — estop.  253;  waters, 
181,  326. 
Chesapeake  &  0.  R.  Co.  v. 
V.  Foltz,  12  L.R.A.(N.S.)   283,  61  W.  Va. 
262,  56  S.  E.  473 — wills,  137,  208, 
306,  307,  315. 
Willson  V.  Boise  City,  36  L.R.A.  (N.S.)  1158, 
20  Idaho,  133,  117  Pac.  115 — act  of 
God,  3,  4;   mun.  corp.  447,  448. 
V.  Faxon,  Williams  &  Taxon,  47  L.R.A. 
(N.S.)  693,  208  N.  Y.  108,  101  N.  E. 
799 — drug.  6,  7. 
Wilmarth  v.  King,  18  L.R.A. (N.S.)   398,  74 

N,  H.  512.  69  Atl.  889 — j.  p.  6. 
Wilmer's  Trusts,  Re,  4  B.  R.  C.  479,  [1903] 
2  Ch.  411,  s.  c.  72  L.  J.  Ch.  N.  S.  670, 
89  L.  T.  N.  S.  148 — perp.  14. 
Wilmerton  v.   Wilmerton,   28   L.R.A. (N.S.) 
401,  100  C.  C.  A.  3C6,  176  Fed.  896 — 
incomp.  p.  32. 
Wilmington  Sewerage  Co.,  Solomon  v. 
Wilmore  v.  Mintz,  20  L.R.A. (N.S.)   259,  42 
Colo.  328,  95  Pac.  536 — elect,  of  rem. 
22. 
Wilmot  V.  McPadden,  19  L.R.A.  (N.S.)  1101, 
79  Conn.  367,  65  Atl.  157 — ev.  1767; 
m.  &  s.  21,  990;  max.  162;  neg.  133; 
n.  t.  15. 
T.  Oregon  R.  &  Nav,  Co.  7  L.R.A. (N.S.) 
202,  48  Or.  494,  87  Pac.  528 — r.  r. 
49,  50;  tr.  236,  569. 
Wilson,  Re,  21   L.R.A. (N.S.)    517,  79  Kan. 
674,  100  Pac.  635 — app.  973;  attys. 
,19;    ev.  2315. 
Re,  26  L.R.A. (N.S.)    696,  145  Iowa,  514, 

124  N.  W.  316 — tax.  333. 
V.  Baker  Clothing  Co.  50  L.R.A. (N.S.)  239, 
25  Idaho,  378,  137  Pac.  896 — ^banks, 
209,  228;  ev.  2091. 
V.   Board  of  Education,   15  L.R.A. (N.S.) 
1136,   233   111.   464,   84   N.   E.   697 — 
inj.  321;   sch.  22. 
V.  Campbell,  8  L.R.A.  (N.S.)  426,  75  Kan. 

159,  88  Pac.  548 fore.  e.  &  d.  4,  7; 

pi.  95. 
V.  Carnley,  1  B.  R.  0.  901,  [19081  IK.  B. 
.  729,  8.  c.  77  L.  J.  K.  B.  N.  S.  594,  98 
L.  T.  N.  S.  265,  24  Times  L.  R.  277, 
52  Sol.  Jo.  239 — breach  of  promise, 
2. 
▼.  Cook,  43  L.R.A. (N.S.)  365,  256  111.  460, 
100  N.  E.  222 — conf.  1.  75,  76;  mar-  t 
riage,  24. 
Crawford  v. 
Dimpfel  v. 
Goodman  v. 
Digest  1-52  I..R.A.(N.S.> 


Wilson,  Hagerty  v. 
V.  Hartford   F.   Ins.  Co.   10   L.R.A.  (N.S.) 

553,  90  C.  C.  A.  5<)3,  164  Fed.  817 — 

ex.   &   ad.   136-139. 
Hey  V. 
V.  Hinman,  2  L.R.A. (N.S.)  232,  182  N.  Y. 

408,  75  N.  E.  236 — divorce,  127. 
V  Illinois  C.  R.  Co.  Hi  L.R.A,(N.R.)    687, 

150  Iowa,  33,   129  N.  W.  340 — neg. 

287,  288;   r.  r.  252. 
V.   Irwin,   42   L.R.A.  (X.S.)    722,   144   Ky. 

311,     138     S.     W.     373 — app.     734; 

fences,  6;  parties,  190. 
Jasper  v. 
V.  Kryger,  51  L.R.A. (N.S.)   760,  26  N.  D. 

77,   143   N.   W.  764 — app.   118,   175, 

401  •   stat.  294. 
V.  Linde'r,  42  L.R.A. (N.S.)  242,  21  Idaho, 

576,  123  Pac.  487 — adv.  p.  32;  coten. 

13;  lim.  act.  31;  merger,  4. 
Lindsay  v. 

Louisville  &  N.  R.  Co.  v. 
V.  Louisville  &  N.  R.  Co.  8  L.R.A.  (N.S.) 

987,  146  Ala.  285,  40  So.  941 — r.  r. 

136. 
V.  Mitchell,  30  L.R.A.(N.S.)  507,  48  Colo. 

454,  111  Pac.  21 — ev.  762,  816;  inf. 

40-43,  52;  judg.  179. 
Parker  v. 
People  v. 

People  Use  of  State  Bd.  of  Health  v. 
Pringle  v. 
v.  Read,   16   L.R.A.  (N.S.)    332,  74  N.  H. 

322,  68  Atl.  37— corpse,  14,  15;  max. 

97,  98. 
Rutherford  v. 

v.  Snow,  50  L.R.A.(N.S.)   604,  228  U.  S. 

217,  57  L.  ed.  807,  33  Sup.  Ct.  Rep. 

487 ev.  744;  powers.  9. 

V.  State,  41  L.R.A. (N.S.)  549,  96  Ark.  148, 

131  S.  W.  336 larc.  14,  15. 

V.  Valley  Improv.  Co.  45  L.R.A.(N.S.)  271, 

69  \V.  Va.  778,  73  S.  E.  64 — m.  &  s. 

430. 
▼.    Walrath,    24    L.R.A. (N.S.)    1127,    103 

Minn.  412,  115  N.  W.  203 ev.  272; 

fraud,  c.  44,  45;   max.  223. 
V.  Watson,  35  L.R.A. (N.S.)   227,  141  Ky. 

324,  132  S.  W.  503,  144  Ky.  352,  138 

S.  W.  283 — waters,  115. 
V.  West  Jersey  &  S.  S.  R.  Co.  43  L.R.A. 

(N.S.)   1148,  83  N.  J.  L.  755,  85  Atl. 

347^ar.  34,  434. 
Wilson  Cotton  Oil  Co.,  Kosciusko  Oil  Mill 

&  Fertilizer  Co.  v. 
Wilson  Lumber  &  Milling  Co.  v.  Atkinson, 
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